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PREFACE TO WORKn:~ PAPr:RS 

Tas k F~!l"ce Ori gi r1 and Mi sc; i on 

The National Task Force ~.o Develop Standarls and Goals 
for Juvenile Justice an~ Delinquency Prever~ion was initiated 
as part of Phase II of the standards a~d goals effort undertaken 
by the Law Enforcement Assistance Administration (LEAA) of the 
U.S. Department of Justice. 

The original portion of this effort (Phase I) led to the 
establishment of the National Advisory Commission on Criminal 
Justice Standar~s and Goals in October of 1971. To support the 
work of the National Advisory Commission, special purpose Task 
Forces were created, each concentrating on a separate area of 
concern in criminal justice. The efforts of the Task Forces 
resulted in the completion of five reports: Courts; Police; 
Corrections; Criminal Justice System; and Community Crime 
Prevention. In addition, the National Advisory Commission 
itself produced an overview volume entitled A National Strategy 
to Reduce Crime. Following the completion of these works in 
1973, the National Advisory Commission was disbanded. 

In the Spring of 1975, LEAA established five more Task 
Forces coordinated by a newly created National Advisory Com
mittee to carry out the work of Phase II. The five Task Forces 
were Private Security; Organized Crime; Civil Disorders and 
Terrcrism; Research and Development; and, of course, the Task 
Force to Develop Standards and Goals for Juvenile Justice and 
Delinquency Prevention. 

From the beginning there was a recognition that the work 
of the Juvenile Justice and Delinquency Prevention Task Force 
was much broader than the other four groups. The charge of 
the Juvenile Justice Task Force was to supplement virtually 
all of the work of the Phase I National Advisory Commission 
with a "juvenile" version of the original adult-oriented 
standards and goals statements. 



In all, the Task Force met ten times, for two or three 
days each time, in public meetings in various parts of the nation. 
At these meetings the Task Force was able to solidify its 
group phil osoph~) arlO lyze the i ~sues ~f importanc~ ~ n juvenil e 
justice dnd dellnquency preventlon, dlrect the wrltlng of standards 
and ....:omllicntaries, review and modify draft material, and react 
to N?~ional Ad~isory Committee recommendations. The final results 
of ~he Ta~~ Force's efforts are set forth in the forthcoming 
\/olume on ~:..venile Justice and Delir:juency Preventl.2D.., soon 
to be publisheL by LEAA. 

Throughout its work process, the Task ;'orce had the benefit 
of staff assistance. The American Justice Institute (AJI) of 
Sacramento, California, received a grant from LEAA to SUPPU\ t 
the work of the Task Force. 

Task Force Working Procedures and 
Use of Comparative Analyses 

The time and resources provided to accomplish the challenging 
task of producing the standards volume did not allow the Task 
Force to conduct new research in juvenile justice and delinquency 
prevention. However, the Task Force did utilize a methodology 
which assured the incorporation of the best scholarship and 
state-of-the-art knowledge currently available. 

This methodology involved identifying the major issues 
or questions which needed to be resolved before the Task Force 
could promulgate standards. Comparative Analyses were then 
constructed around each of these issues. Each Comparative 
Analysis begins with a compatison of the positions taken on the 
issue by other standard-setting organ;zations--previous Task 
Forces, Commissions, etc. The Comparative Analyses also 
consider the current practice of each state with regard to the 
issue in question. 

These background materials were designed not only to make 
Task Force members aware of the various positions that had been 
taken with regard to a particular issue, but also to provide 
the Task Force with a complete analysis of the arguments for 
and against the full range of options presented. 

i i 

Using the Comparative Analyses as a basis for its dis~ussion a,d 
aeliberation, the Task Force then directed the staff and consultants 
to prepare standards and cJmmentaries in line with the pnr~tions 
which it took in e~ch cf these areas. This process .prGJeJ to be 
very productive for the Task Forct:: mernbers. It allowed infc,tmed con
sideration of the per~irent issues prio)" to the a,loption of ar'!Y 
particular ~tandard. 

Following complet'ion of th·~ Task Force's work, it was clear 
to members of the AJI staff and officials at LEAA that the Comparative 
Analyses prepared to assist the Task Force in its preparation of the 
standards volume could be useful to other groups. In particular, it 
was recognized that states and localities vJhich plan to formulate 
standards or guidelines for juvenile justice and delinquency prevention 
will need to traverse much of the same territory and address many 
of these same questions. As a result, LEAA's National Institute for 
Juvenile Justice and Delin~uency Prevention provided the AJI staff 
vJith a grant to compile the materials in their present form. 

The Comparative Analyses have been organized in a series of 
nine volumes of Working Papers, each devoted to a particular aspect 
of juvenile justice and delinquency prevention. (A complete table 
of contents of each of the volumes is set forti": in the appendix.) 
Some subjects have been analyzed in considerable detail; others, 
because of limited time or consultant resources, have been given 
abbreviated treatment. Thus, while it is recognized that these 
Working Papers do not present a comprehensive examination of all of 
the important issues in juvenile justice--or even of all of the 
issues considered by the Task Force--they do represent a useful 
survey of a wide range of subjects, "lith a 'wealth of data on many of 
the particulars. Using these materials as ~roun~work, other gro~ps 
with interests in individual facets of the Juvenlle system may wlsh 
to expand the research as the'y see fit. 

Although the Comparative Analyses should not be taken ~o 
represent the Task Force's vi e\-vs--they were prepared by proJect 
consultants or research staff and were not formally approved by the 
Task Force or reviewed by the National Advisory Committee--it was 
decided that it would be helpful to out1ine the position taken by 
the Task Force on each of the issues. Therefore, the AJI staff 
reviewed each of the Comparative Analyses and added a concluding 
section on "Task Force Standards and Rationale" which did not appear 
in the materials when they were considered by the Task Force. 
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A more thorough exposition of the Task Force's views can be found 
in the forthcoming volume on Juvenile Justice and Delinquency 
Prevention, which should, of course, be consulted by those considering 
these Working Papers. -

lne efforts of the many consultants and research assistants 
who prepared the drafts of these materials is gratefully acknowledged. 
Any errors or omissions are the responsibility of the American 
Justice Institute, which reviewed the materials and assembled them 
in their present form. 

iv 

« 
I 

CONTENTS 

VOLUME V: JURISDICTION--STATUS OFFENSES 

Introduction. 

Issues 
1. Jurisdiction Over Status Offenses ...... . 

Should the family court have jurisdiction over 
status offenses? 

2. Truancy and Other School-Related Misbehavior 

Should school-related behavior be included 
within the scope of jurisdiction of the 
family court? 

3. 

4. 

Runaway .... 

Should the family court have jurisdiction 
over children who have absented themselves 
from the home of their parent or guardian 
without permission? 

Conduct Dangerous to Self or Others. . 

Should the family court have jurisdiction 
over a juvenile on the basis of conduct 
which violates no criminal law, but presents 
a danger to the juvenile or others? 

1 

2 

24 

39 

46 

5. Conduct Which Imperils a Juvenile's Morals. . 51 

Should the family court have jurisdiction over 
a child on the basis of conduct which imperils 
his or her morals? 

Appendix 

Complete Listing of Comparative Analyses prepared 
for the National Task Force to Develop Standards 
and Goals for Juvenile Justice and Delinquency 
Preventi on . . . . . . . . . . . . . . . . . . . . 58 

v 

.) ,< 



-----------------~-~~~--~---------------

/ .. 

FOREWORD 

Over the past ten years, a number of national e1 Forts have 
developed regarding juvenile justice and de1 i nquency prevention 
standards and model legislation. After the enactment of the 
Juvenile Justice and Delinquency PreventiQn Act of 1974 (Pub. L. 
93-415) and in conjunction with LEAA's Standards and Goals Proqram, 
many States started formulating their own standards or revising 
their juvenile codes. 

The review of existing recommendations and practices is an important 
element~Df standards and legislative development. The National 
Institute for Juvenile Justice and Delinquency Prevention (NIJJDP) 
has supported the compilation of the comparative analyses pr8pared 
as working papers for the Task Force to Develop Standards and 
Goals for Juvenile Justice and Delinquency Prevention in order to 
facilitate this review. Over one hundred issues, questions, and theories 
pertaining to the organization, operation, and underlying assumptions of 
juvenile justice and delinquency prevention are covered in the analyses. 
These are divirled into nine volumes: Preventing Delinquency; Police
Juvenile Operations; Court Structure; Judicial and Non~Judicial 
Personnel and Juvenile Records; Jurisdiction-Delinquency; Jurisdiction
Status Offenses; Abuse and Neglect; Pre-Adjudication and Adjudication 
Processes; Prosecution and Defense; and Juvenile Dispositions and 
Corrections. 

The materials discussed in these reports reflect a variety of views 
on and approaches to major questions in the juvenile justice field. 
It should be clearly recognized in reviewing these volumes that the 
conclusions contained in the comparative analyses are those of the Task 
Force and/or its consultants and staff. The conclusions are not 
necessarily those of the Department of Justice, LEAA, or NIJJDP. Neither 
are the concl us ions necessarily consi stent with the recommendati ons of 
the Advisory Committee on Standrds that was established by the Act, 
although the Committee carefully considered the comparative analyses and 
endorsed many of the positions adopted by the Task Force. 

Juvenile justice policies and practices have experienced significant 
changes since the creation of the first juvenile court in 1899. The 
perspective provided by these working papers can contribute significantly 
to current efforts to strengthen and improve juvenile justice throughout 
the United States. 

James C . Howell 
Director 
National Institute for Juvenile Justice 

and Delinquency Prevention 
January, 1977 



I NTRODUCTI ON 

Volume V: Jurisdiction--Status Offenses 

The appropriate scope of juvenile or family court jurisdiction 
over conduct hy jUv'eniles which would not constitute a crime if 
conmitted by an adult has been the subject of substantial debate. 
The Task Force devoted c0nsiderable attention to this subject and 
found it to be one of the most difficult in the entire fibld of 
juvenile justice. 

This volume contains a series of six Comparative Analyses 
which formed the basis for the Task Force1s deliberations on this 
issue. The first explains at some length the various arguments 
advanc2d for and against the outright abolition of "status offenses ll 

as a component of the court1s jurisdiction. 

The remaining materials in the volume focus on particular types 
of misbehavior which might be viewed as appropriate grounds for 
judicial intervention if a decision is made to retain IIstatus 
offense il jurisdiction in some form. These Comparative Analyses 
examine the pros and cons of authorizing jurisdiction on the 
following bases: truancy or other school-related misbehavior; 
disobedience to parents; running away; conduct dangerous to self or 
other; and, conduct which imperils a juvenile's mor~ls. 

T~ese working papers were prepared for the Task Force by 
Kristine Mackin McCarthy, Esq.) cf the American Justice Institute 
staff. The sections on IITask Force Standards and Rationale ll were 
subsequently inserted by other personnel at AJI. 



2 

1. Issue Title: Jurisdiction Over Status Offenses--Should the 
family court have jurisdiction over status offenses? 

2. Issue Description: 

Broadly stated, the question here is whether or not the juvenile 
court should have jurisdiction over certain non-criminal juvenile 
misbehavior commonly referred to as status offenses. These are 
such things as running away from home, truancy, being disobedient 
to parents or other authorities, sexual misbehavior, etc. In recent 
years, a great many commentators and standards groups have advocated 
abolishing the status offense jurisdictional base entirely. However, 
every state in the United States exercises jurisdiction over one or 
more of the "status offense" behaviors and children thus brought 
into the juvenile justice system may account for up to one-half 
of the entire juvenile court workload. The great disparity between 
the recommendations of commentators and standards groups and the 
current state practice suggests that this issue is far from being 
resolved and is vital to any consideration of children involved with 
the juvenile justice system. 

3. Summary of Major Positions: 

There are, in the final analysis, only two positions that can 
be taken on this issue. The first is to confer jurisdiction over 
status offenses to the stdtels juvenile or family court. This can 
be a very broad jurisdictional grant, covering all behaviors or
dinarily considered status offenses, or a very restricted grant, 
making state intervention in a child's life the exception rather than 
the norm. 

The other alternative is not to confer jurisdiction over status 
offenses to the court. This would preclude any state intervention 
in a child's life unless he or she had committed a criminal act or 
is subject to the court's jurisdiction on the basis of dependency 
or neglect. 

4. Number of States at Each Position: 

All states have statutes allowing their courts to take juris
diction over one or more of the behaviors commonly included under 
the term "status offense. 1I 
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6. Analysis of Issue' 

The term IIstatus offense ll refers generally to behavior troubl e
some in terms of parental, scho~l ,or other dut~ority, ~ut ~hich 
falls short of violating any crlmlnal law. ThlS behavlor 1S of 
two specific types. First there is conduct unique to child~en 
such as truancy and incorrigibility (ungov~rnability, ~nrullness, 
wayward behavior, etc.). The law also tYPlcally sanctlo~s ma~y 
kinds of behavior tolerated of adults, but unacceptable ln chlldren. 
Under this category is included such things as smoking, drinking, 
using vulgar language, violating curfe~ laws, consensu~l sexual I 

behavior, hanging around in bars, or wlth felons, or wlth gamblers. 

Children have been subject to court jurisdiction for these 
various kinds of non-criminal misbehavior since early colonial times 
when the child was considered a necessary source of labor for the 
family.2 Puritans at Plymou~h Bay defin~d,rude'3stubborn~ unr~ly, 
disobedient or disorderly chlldren as crlmlnals. Early Juvenlle 
court acts included such behavior in their definitions of delinquency.4 
Today all states provide for juvenile court jurisdiction over sta~us 
offenses under the label of delinquency or any of a number of varlOUS 
other designations such as IIwayward child,1I lIunruly child,1I and 
child or person or minor in need of supervision. 

By far the most controversial is~ue,wi~h \egard tO,status 
offenses today is whether or not the Jurlsdlctlon~l ~asls sh~uld , 
exist at all. The arguments for and against ab~l:shlng,the Ju~enlle 
court's jurisdiction over these kinds of non-crlm1nal mlsbehavlor are 
ma~y and complex. To fully understand the ratio~ale behind each 
point of view) the following issues must be consldered. 

Pre-delinquency, Organized under the a~spic~s of the doctrine 
of parens patriae, the basic concern of the Juvenlle courts ~as , 
always been treatment and rehabilitation for the non-conformlng chlld, 
to the end that he or she may become a law abiding and productive 
member of society.s The idea is for the court to take jur~sdiction 
over the misguided, deviant child, identify the caus~ of hlS or her 
problem, and marshal all available resources to prov:de t~e care or 
treatment needed,6 The rationale in support of the Juvenlle court 
having jurisdiction over the specific behaviors denominated s~atus 
offenses stems from the belief that these in some manner predlct 
future more serious deviant behavior, either d~l~nquen~ or cr~minal. 
(Thus, the term often assi~ned to these non-crlmlnal mlsbehavlor 
statutes--pre-delinquent.) 

This rationale is characterized by the belief that poor be
havior and attendance in school are early indications of delinquency 
and that today's truant will become tomorrow's dropout, wi~h little 
chance of finding a good job, resulting in his or her turnlng to 
criminal means of support. Inability or unwillingness to follow the 

commands of parents or' school authorities is seen as indicative of 
an ultimate inability or unwillingness to confirm to the society's 
criminal law. 

Such a grant of jurisdiction over uncooperative children also 
t"eflects this II soc iety's long-standing belief that the cohesion of 
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the family and household is essential to the good order and functioning 
of the state. liB The family is seen as the primary source of control. 
Parents are charged with the task of rearing children who are well 
adjusted and able to fUnction within the norms and laws of our 
society. The status offense jurisdiction merely provides the legal 
backing that many of these parents require to adequately perform 
this task. Supporters of this jurisdictional base argue that were 
we to remove status offenses from the reach of the juvenile court, 
parents would be left with only their own powers of persuasion to 
provide the necessary controls, and the children who are the most 
difficult to control are likely to be of parents with the least 
effective powers of persuasion. 9 The picture is one of "poor 
harassed parents, terribly fearful of the results of the drinking, 
drug abuse, stealing, running away and promiscuity exhibited by 
their children. They want some help before something terrible 
happens." IO 

The California Assembly Interim Committee on Criminal Pro
cedure: Juvenile Court Processes, however, found no significant 
evidence that states exercise of status offense jurisdiction has 
been effective in turning runaways, truants, promiscuous girls or 
other incorrigibles into the kind of children whose behavior 
satisfies adult expectations and even less evidence that the children 
themselves have been helped. ll Edward Lemert in writing for the 
President's Task Force on Juvenile Delinquency and Youth Crime states, 
liAs yet no behavior patterns or personality tendencies have been 
isolated and shown to be the antecedents of delinquency, and it is 
unlikely that they will be." 12 The point to be made is that the 
evidence simply does not support the assertion that intervention 
because of any of the behaviors commonly included under the status 
offense jurisdictional statutes accomplishes its avowed purpose of 
preventing subsequent deviant behavior. . 

Transitional Deviance or Sev~re Maladjustment. Supporters of 
abolition of the status offense jurisdiction feel that the specific 
conduct which the juvenile court seeks to control should not even be 
a matter of judicial cognizance. 13 The behavior is seen as simply 
"transitional deviance, hardly indicative of a lifelong (or even 
short term) commitment to criminal behavior."14 The NCCD in its 
policy Statement advocating that status offense jurisdiction be 
abolished says that the challenge of authority, whether it be that 
of the parent, school or other institution is not only normal in an 
adolescent but essential in the establishment of personal identity.ls 
The child's actions, although they may indicate a need for some 
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kind of individual or family counseling, pose no threat to society.l6 
They may, in fact, be quite rational in view of the home, school or 
community environment in which the child,is,forced to function.l~ 
Thus the child whose behavior patterns lndlcate that he or she lS 
expe;iencing difficulties in home, school or the comm~nity.should not 
be subjected to juvenile court processes unless the sltuatlon can 
be so characterized that exercising jurisdiction can be justified 
under some kind of neglect or dependency rationale. l8 

A substantial number of authorities, however, continue to view 
this adolescent "acting out" as not within the realm of normal 
behavior. Judge Lindsay Arthur feels that although the particular 
behavior forming the basis for intervention may appear relatively 
insignificant, it is likely to be indtcati~e ~f some serious under~ying 
d'ifficulty--possibly even more serio~s a dlfflculty ~han wo~ld b~ In
d'icated by a criminal act. l9 There lS concern that If the ~uvenlle 
court has no jurisdiction over status offenses, the state wlll have 
no power to intervene in a child's life when he or she needs help, 
but is unable or unwilling to accept it. 

Labeling/Stigmatization. The avoidance of the degradation ~nd 
stigma associated with the criminal conviction was one of the prlmary 
motivations for establishing the juvenile court in this country. In 
recent years, however, it has come to be.recognized that the st~gma 
of being adjudicated delinquent may be, ln the words of the Natlonal 
I\dv;sory Commission on Juvenile Justice, lias detrimental today as 
that associated with a criminal conviction." 20 Many states have 
attempted to prevent this stigm~ of ~elinquency from at~aching to 
the status offender by designatlng hlm or her as somethlng other 
than a delinquent in their jurisdictional s~heme. Thus, we ~a~e 
some states using the designations Persons ln Need of Supervlslon, 
Children in Need of Supervision, etc. The NCCD, however, states 
that present indications are, no matter what term, status offender 
or delinquent, we use, once the child has been brought into ~he 
juvenile court process he is stigmatized. 21 In fact, the stlgma 
associated with being adjudicated a status offender may have come 
to be even more devastating than that associated with being adjudi
cated a delinquent because it tends to indicate a pattern of abnormal 
behavior as opposed to a single deviant (crimlnal) act. 22 

Concern over the possible adverse consequences of involving the 
status offender in the juvenile court process has been expressed by 
a number of the standards setting groups.23 Many of these negative 
effects are treated in the President's Task Force Report on 
Juvenile Delinguency and Youth Crime. The \epor~ states that not. 
only do employers consider delinquents bad Job.rlsks, but the Offlce 
of Economic Opportunity excludes them from the;r Job Co~ps Pr~gram. 
Most private social agencies do not accept dellnquents ln thelr 
programs and the parents of other children involved will ofte~ 
object to the presence of a "delinquent" in organized recreatl0nal 
and social activities. 24 Wardship of the juvenile court may be 
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grounds for rejection from the Armed Services and most certainly 
will bar officer candidacy. A juvenile court record often produces 
heightened police surveillance of the particular individual. 
Difficulties arise with school officials as a result of the delin
quency label. This may be particularly damaging to a disadvantaged 
or minority youth who has no strong commitment to education in the 
first place. Moreover, those involved in the juvenile court system, 
the probation officers, the correctional officers--even the judges-
often see the delinquency label as a sure indication of ultimate 
failure. 25 

The concern over the adverse effects of labeling J child a 
"delinquent" or a "status offender" goes beyond the economic, 
educational and social consequences mentioned above. There is some 
evidence that the most serious consequence of involving the juvenile 
status offender in the juvenile justice process is that it tends 
to produce the precise behavior that such involvement was intended 
to prevent or deter.26 This is the hypothesis of the currently popular 
"labeling theory." The analysis is that the label of "delinquent" 
produces a self-fulfilling prophecy--the child called a delinquent 
becomes a delinquent. 27 

Put into a juvenile justice setting, the labeling theory works 
thus: The child commits a deviant act, whether it is an act which 
would be a crime if committed by an adult or simply one of the 
various "status offenses. " If the deviant act goes officially 
unnoticed--the petty theft is not discovered, the unauthorized 
absence from school is not detected, etc.--the child comes to regard 
it as outside of his normal behavior pattern. He or she eventually 
grows out of his deviant behavior and becomes a law abiding member 
of adult society. If, on the other hand, the deviant act is dis
covered and does produce some official response, the labeling process 
begins. The child is brought into the juvenile justice system and 
receives his label--either delinquent or status offender. He or she 
comes to see the act, and as the labeling process proceeds, eventually 
himself or herself, as bad. This negative self-image is further re
inforced by the rejections and other consequences produced by the 
stigma attached with the label until the particular youth becomes 
convinced he or she is not suited to associate with the "normal" 
members of society. He or she then beg'ins to associate with others 
who carry the same stigm~ closing more doors to acceptable behavior 
and facilitating the learning of new and different types of deviance. 28 
The child's alienation from the rest of the community is intensified 
by confusion over the court process and by feelings that he or she 
has been treated unfairly by adult society. This is especially true 
where a child has been treated like a delinquent, even though he or 
she has committed no crime. 29 

According to the labeling theory, most of the responsibility for 
the development of deviant behavior patterns belongs to the agent 
of social control who first responds to the child's deviant behavior. 
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Close to 90 percent of all young persons have, at some time in their 
lives, engaged in some behavior that could form the basis for 
juvenile court intervention. 3o What makes some of these young persons 
become delinquent while others escape this fate is not any under
lying personality or character disorder, but the official reaction 
to the deviant act--here in the form of juvenile court intervention. 
Thus, the fact of adjudication as a status offender or delinquent 
is what distinguishes the two groups.31 The logical conclusion is 
that if the child would be left alone, he or she will stop behaving 
in a deviant manner. 

This labeling theory is severely criticized by many judges and 
child care professionals. 32 Judge Lindsay Arthur points out that, 
in the final analysis, the juvenile court record is less stigmatizing 
than an adult criminal record. Moreover, treatment is more important 
than stigma and the need for a means of providing this treatment to 
troubled youth outweights any adverse effects that may come from 
involvement with the juvenile court. This is especia'ily true with 
status offenders because they are often more mentally and/or emotionally 
disturbed than criminal offenders. 33 

Anne Rankin Mahoney has attacked the labeling theory on a 
different ground. Pointing to the lack of empirical evidence 
available to support this theory, she concludes that it is at most 
a common sense notion glorified by being called a "theory." The 
difficulty is in attempting to show that a particular child modified 
his subsequent behavior toward delinquency as a result of his 
awareness of and reaction to the official label (delinquent) assigned 
to him. Although there is some evidence that the community reacts 
neg1tively to a child who has been involved with the juvenile court, 
there ;s very little evidence that the labeling affects family 
relationships or the child's self-perception. 34 

Other criticisms directed at the labeling theory are that some 
scheme of classification is necessary to diagnosiS an effective 
treatment of youths with behavior problems, and that the problem 
lies in the child's behavior rather than the labeling of it. The 
way to prevent long-term detrimental effects resulting from stigma 
is to make it more difficult for the public to gain access to juvenile 
court records. 35 

Administrative Burden. The National Council on Crime and 
Delinquency has found that, "of approximately 600,000 children held 
each year in secure detention pending a court hearing, more than 
one-third are status offenders. Among the 85,000 committed each 
year to correctional institutions, 23 percent of the boys and 70 
percent of the girls were adjudicated status offenders."36 The 
International Association of Chiefs of Police says, "We cannot state 
precisely how overburdened the juvenile courts are with juvenile 

cases ~hat are n~n:crimina~ in ~ature; we can only guess from 
analyzlng t~e ~rltlngs,of Juvenlle court judges that the number of 
such cases 1S 1ndeed hlgh and may, in some jurisdictions, comprises 
the lar~est percentage of all cases coming before the juvenile 
court." 7 The President's Task Force on Juvenile Delinquency and 
Youth Crime stated in 1967 that "(status offenders) account for 
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over 25 p~rcent,of the total number of delinquent children appearing 
before ~h11dren s courts and between 25 and 30 percent of the 
populat10n of state institutions for delinquent children."38 
Professor Aidan R. Gough, in his tentative draft (Juvenile Justice 
Standards Relating to Status Offenses) for the IJA/ABA Juvenile 
Justice Standards Project, points out, "Every juvenile court law 
has ~ome ground or grounds extending the court's power of inter
vent10n to cases involving anti-social but non-criminal behavior. 
Such cases probably comprise--though firm figures are not available-
no less than one-third and probably close to one-half the workload 
of America's juvenile courts."39 

Thus, there appears to be close to unanimous concern among the 
major sta~dards setting groups over the large number of children 
who come ~nto contact with the juvenile court system as a result 
of some klnd of status offense. That this state of affairs creates 
major problems for our courts today is probably not disputed by 
anyone. Court ~ockets are badly overloaded. Juvenile court per
sonnel ar~ requ~red tO,spend so much time in processing truant, way
w~rd ~r d1sobed1ent c~lldren through the system that precious little 
t1me 1S left over to 1nvestigate and deal with serious cases of 
delinquency and neglect. 4o A large portion of the court's usually 
meager resources must be devoted to children who pose no real 
threat to the community.41 The International Association of Chiefs 
of Police states that "As long as uncounted numbers of non-criminal 
cases are allow~d to be referred to juvenile courts for disposition 
these courts will never have adequate treatment resources to meet ' 
the needs of the delinquent child; i.e., the child who has committed 
a criminal offense."42 

The real issue here is not whether the vast numbers of status 
offenders create a problem for the juvenile courts (there is little 
or no dispute as to that fact), but what should be done to solve this 
problem. To those who feel the status offense jurisdiction meets 
genuine needs of society and children, the answer is more money-
increased funding for court personnel, treatment programs and 
rehabilitative institutions. 43 The California Assembly Interim Com
mittee which considered the California status offense statute, 
however, came to the conclusion that it was unrealistic to expect 
communities to provide the kind of resources necessary to effectively 
rehabilitate non-criminal problem children.44 This committee and 
other standards groups see this overburdening as just one more 
argument for eliminating or at least narrowing the juvenile court's 
jurisdiction over non-criminal misbehavior.45 
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The Court's Unsuitability to Handling Status Offense Problems. 
The NCCD, in its 1974 Policy Statement advocating the removal 

of status offenses from the jurisdiction of the juvenile court, 
stated that although the juvenile court is capable of dealing 
effectively with criminal behavior that threatens the safety of the 
community, it is not capable of dealing effectively with the ~on
criminal behavior of troubled youth. It felt that the court 1S 
simply not structured to provide and supervise ongoing programs 
of rehabilitation services. 46 The California Interim Report found 
the most a court can do is monitor outward behavior and attempt to 
pr~vent any future deviance from the accepted norm--t~us controll~ng 
the symptoms of any family difficulty, but doing noth1ng to a11ev1ate 
the causes of such difficulties. 47 

Professor Aidan R. Gough, in his'Tentative Draft of Juvenile 
Justice Standards Relating to Status Offenses points out that 
typical status offense allegations do n?t lend themselves to. . 
resol uti on through the formal fact-fi ndl ng process characten st1 ca 11y 
utilized by courts. Courts are not equipped to handle situa~ions. 
which can change with the pas~age of time, such as the relatlo~shlP 
between a parent and a child. 18 Moreover, the task of evaluat1ng the 
particular relationship and determining ~hat can be done to ~e
habilitate it is far too complex and dellcate to be handled 1n the 
traditional judicial fact-finding process. 49 Most judges lack the 
necessary expertise in ~iagnosing difficult behavioral pr?blems 50 
and do not have at their disposal the resources to deal w1th them. 
Thus, the court frequently draws inaccurate conclusions from the .. 
facts presented to it and orders a disposition that has no benef1c1al 
effect and sometimes a very negative effect. 

On the other hand, the Task Force on Juvenile Delinquency and 
Youth Crime expressed concern over the possibility of having no 
effective way of preventing children from doing long-term harm to 
themselves. 

"A firm objective way is needed to apply the truancy 
laws, fortify flagging parents, and encourage sub
stitution of healthful for self-destructive pursuits 
before it is too late."Sl 

Thus there w~ll be occasions when "the States concern for the 
child's w~lfare may outweigh doubts about the justification For and 
effectiveness of 'ir,cervention."s2 It is the responsibility of the 
juvenile court to decide when this crucial point has been reached-
to decide when the child's right to liberty must give way to the 
state's interest in his or her welfare. It would be a violation of 
due process to place the responsibility for this dec~sion en~i~ely 
on any particular agency (private or governmental) w1thout g1vlng 
the child the chance to be heard in an impartial tribunal--the 
juvenile court. 53 Only a court can interven~ in a child's li~e 
and force him or her to undergo treatment whl1e at the same tlme 

preservin~ to all constitutionally guaranteed rights. 54 

Abuse of the Status Offenses Jurisdiction. Probably the most 
controversial of all the alleged abuses made of the status offense 
jurisdiction is that the juvenile court adjudicates a significant 
number of youths status offenders, when in actual statutory terms, 
they are neglected or delinquent children. In dealing with the 
California "status offense" statute,55 the California Assembly 
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Interim Committee on Criminal Procedure: Juvenile Court Processes 
found that most minors who come under the court's status offense 
jurisdiction could also come under the court's jurisdiction over 
neglected children. 56 The major difference appeared to the committee 
to be that the neglected child is usually younger and quite apparently 
the victim of an inadequate family situation. The status offender, 
on the other hand, is usually much older and, although also the 
victim of an inadequate family situation, has "the capacity to 
demonstrate in a dramatic fashion the results of abuse or neglect."s7 
This problem is most apparent with allegations of incorrigibility, 
or being beyond parental control, where often the decision as to 
what kind of petition to file is made arbitrarily by a probation 
officer anxious to quiet the myriad of accusations, etc., characteristic 
of family conflict situations. 58 More often than not blame is 
placed on the child in these situations to a certain extent for the 
simple reason that it is easier to accuse a child than an adult and 
also because many courts) anxious to assume jurisdiction over a 
troublesome child, wish to avoid the delays associated with preserving 
the parents' rights in neglect proceedings. 59 

Many children who ha~e committed acts which would be crimes 
if committed by an adult are also made subject to the court's 
jurisdiction by means of a status offense petition. The most widely 
encountered explanation for this is that, because of the lesser 
standard of proof required for status offense allegations,60 these 
petitions are easier to sustain than delinquency petitions. 'rhe 
status offense petition may also be the result of a plea bargain 
between the juvenile, who is anxious to avoid delinquency adjudi
cation, and the probation department, that believes its proof of 
delinquency is inadequate. Judge Lindsay Arthur sees this as a 
favorable proce~s for the juvenile because he is less stigmatized by 
his contact with the juvenile court if he ;s adjudicated a status 
offender rather than a delinquent. Furthermore, the range of dis
positions available to the court is usually the same so the public 
is equally protected regardless of the jurisdictional basis employed. 61 

The California Assembly Interim Committee, however, called the 
practice of using status offense ju~isdictional basis as an easy 
means of gaining control over a juvenile who had committed a 
criminal act a gross violation of fundamental le~al principles. 
Moreover, since the minor and the community have come to equate 
the status offense with the delinquent, it is a worthless gesture in 
terms of protecting the child. 62 
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The other frequently discussed abuse of the status offense 
jurisdictional basis is that it is used by parents and other authorities 
as a means of escaping their own responsibilities to the child. The 
International Association of Chiefs of Police found that most 
status offense petitions stem from a parent, school, or other 
authority requesting the court to control behavior they have been 
unable to control themselves. 63 Thus, parents, etc., combine with 
the state to stigmatize a child for their own inadequacies. 
Furthermore, the courts may often allow themselves to be used by a 
parent as a means of punishing a difficult child. Once a petition has 
been filed, the court most often accommodates the desires of the 
parents possibly without ever making any determination as to whether 
or not the child has any need for court intervention. 64 

Treatment. Nearly all standards groups have expressed concern 
over the fact that, in an overwhelming majority of jurisdictions, 
the dispositional alternatives available to the juvenile courts 
in dealing with status offenders are exactly the same as those 
used in dealing with delinquents. The most serious consequence 
of this identity of dispositional alternatives appears to be that 
non-delinqLlent children are committed to institutions where they 
are not only treated like delinquents, but come into constant 
contact with juveniles who have committed serious delinquent acts. 
Professor Aidan R. Gough, in hiS Tentative Draft of Juvenile Justice 
Standards Relating to Status Offenses states, "clearly the greatest 
vice (in the status offense jurisdiction) ;s the treatment of non
criminal but ungovernable children in essentially the same way as 
we treat youthful violators of the criminal law with maximum impetus 
(and opportunity for tutelage) given the former to become the 
latter."65 The President's Task Force on Juvenile Delinquency and 
Youth Crime states that a child who has committed no criminal act 
should be sent to an institution for delinquents "only in the unlikely 
instance of a showing of special appropriateness or utter absence 
of alternatives." 66 The National Advisory Commission on Courts, 
although it took no position on whether or not the court should have 
jurisdiction over status offenses, did take the position that "if the 
... court's jurisdiction includes children shown ~o have engaged 
in such 'conduct illegal only for children' placement of the children 
in institutions for delinquent children should not be permitted." 67 

The International Association of Chiefs of Police states, "The 
mixing together of status offenders and real delinquents in detention 
centers and reform schools helps to provide learning experience for 
the non-delinquents on how to become real delinquents. 'tsa 

Amid all this sentiment ~xpressed by the various standards groups 
against the commitment of status offenders and delinquents in the 
same institutions is the overwhelming state practice of doing just 
that. Only 14 states and the District of Columbia have any restric
tions at all on placing status offenders and delinquents in the same 
treatment and/or detention facilities. 69 Judge Lindsay Arthur 
probably has found the key to this state of affairs--that most states 

-iiT 

I 

1 

13 

(if not all states) simply cannot afford to build and maintain two 
separate sets of institutions. 70 There is also the point of vi~w 
that the fear of contamination from mixing status offenders and 
delinquents is grossly exaggerated. One child's needs may be 
quite different from another's and the system of treatment institutions 
should be able to respond to the requirements of both. However, the 
fact that one child commits a criminal act and the other only a 
status offense is not a valid measure of his or her needs. 71 There 
is even some indication that the concern for the status offender 
forced to associate with delinquents may be misplaced. This is the 
feeling of those who believe that status offenders are often more 
mentally and emotionally disturbed than criminal offenders. It 
may be the delinquent who will suffer from forced association with 
seriously troubled status offenders. 

The other major concern in the area of treatment of status 
offenders is that the juvenile court's goal of rehabilitating these 
youths and setting them straight with society is simply not being 
realized. The NCCD Board of Directors states that the "imprison
ment of a status offender serves no humanitarian or rehabilitative 
purpose. It is instead unwarranted punishment, unjust because it 
is disproportionate to the harm done." 72 The International Associ
ation of Chiefs of Police see the facilities for housing non-criminal 
juvenil e offenders as the "state I s human garbage dump" for poor 
problem children. 73 

Moreover, the placement of the status offender in a "rehabilitative" 
institution requires removal from the family to treat a problem 
which is almost invariably family-centered, thus preventing any good 
that could have been attained through dealing with the problem in its 
natural setting. 74 These standards groups and commentators see the 
inabil ity of the community to effectively treat and rehabil Hate the 
status offender as a strong argument for abolishing the court's 
jurisdiction in this area. 

Advocates of retaining the status offense jurisdiction respond 
with a statement of what they believe to be the reason for the 
court's apparent inability to rehabilitate--lack of resources. The 
community must provide the juvenile court with the programs and 
institutions it needs to effectively treat the beyond-control child, 
the truant, etc. Removal of the status offense jurisdiction would 
be a total abandoning of society's troubled youth. Furthermore, 
courts must be willing to compel agencies to develop treatment pro
grams for children and must monitor the effectiveness of the programs 
once established. In essence, they call for creative reform of the 
juvenile court's system of handling status offenders, rather than 
abdication of responsibility to the community's difficult youth 
through abolishing the court's jurisdictional power over them. 
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Legal Issues. The most often cited constitutional ii,;;;:;ty of 
the status offense jurisdictional statutes is that the language 
of the statute is too indefinite to serve as a permissible standard 
by which to judge a juvenilels conduct and thus violates the Fifth 
and Fourteenth Amendment right not to be deprived of liberty without 
due process of 1 aw. A statute is too vague when it "either forbi ds 
or requires the doing of an act in terms so vague that men of common 
intelligence must necessarily guess at its meaning and differ as 
to its application.,,75 Language such as "in danger of leading an idle, 
dissolute life," "incorrigible" and "ungovernable" seem to fH the 
definition--especially in light of the fact that the same ~r:rds or 
concepts vary in meaning from jurisdiction to jurisdiction. 76 

When the indefinite statute is combined with the informal pro
cedures of the juvenile court, the situation if ripe for overreaching. 
The judge becomes the Ilarbiter of not only the behavior, but also 
of the w.orals of every child (and to a certain extent the parents 
of every child) appearing before him."77 The International Association 
of Chiefs of Police states, "A broad definition (of status offenders) 
has enlarged the limits of discretionary authority so that virtually 
any child can be deemed a delinquent if officials are persuaded that 
he needs correcti on." 7 8 Thus, judges wi 11 tend ':0 fallback upon 
their own feelings as to what is or is not unreasonable behavior 
in a child. What to one person merely irritating may to another be 
the first steps toward a criminal career. The California Assembly 
Interim Committee felt that such a conflict built into a statute 
which can be the basis for depriving minors of their freedom, 
could only result in the most basic kind of injustice 79 --depriving 
the child of his freedom without due process of law. 

Although no upper level court has as yet declared a status 
offense jurisdictional statute void for vagueness,80 lower federal 
courts have done so in a few cases. In Gesicki v. Oswald,81 the 
federal court for the Southern District of New York declared that 
state's Wayward Minor statute void for vagueness. The statute, 
which gave the court jurisdiction over one "who was morally depraved 
... or in danger of becoming morally depraved,"82 was, however, in 
the criminal code and not in the Family Court Act. Thus, the 
holding may be limited to such statutes that carry obviously criminal 
sanctions--or at least to those located among a statels penal 
statutes. 83 

In Gonzalez v. Maillard,84 a three-judge federal court found 
th~ provision in California Welfare and Institutions Code Sec. 601 
giving the juvenile court jurisdiction over a child Ilin danger of 
leading an idle, dissolute, lewd or immoral life" to be "too 
vague to serve as a constitutionally permissible standard on which 
to base an arrest, or an adjudication of a juvenile as a ward of the 
court" and permanently enjoined further enforcement of that provision. 
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The court based its decision on the seriousness of the deprivation 
of freedom and social stigma associated with being adjudicated a 
Se~. 601, and the fact ~hat all other constitutional guarantees 
(rlght to counsel, hearlng, notice, etc.) become meaningless when 
faced with a too vague statute. The Supreme Court vacated the 
Gonzalez decis~o~ in ~974 an~ remanded for reconsideration only of 
the order fo~ lnJunct10h rellef, thus possibly indicating that the 
declaratory Judgment that the particular section of California Welfare 
and Institutions Code Section 601 in issue is unconstitutionally vague 
still remains valid. Bs 

,To ~ome of t~e.sta~dards groups, the answer to this vagueness 
problem ~s th~ ellmlnatl0n of the status offense jurisdiction entirely.86 
The Presldent s Task Force on Juvenile Delinquency and Youth Crime 
felt that attempts to narrow the status offense jurisdictional base 
would probably be futile. 8

? Statutes which deal with conduct or 
patterns of behavior must necessarily be more broadly drawn than 
statutes which deal with a specific act. 88 Furthermore, the 
responsibility for applying these necessarily broad statutes rests 
with tho~e who administer its pravisions, here the court personnel 
and the Judges, and the situation will always be one in which over
reaching is a problem. 

The status offense jurisdiction may also be unconstitutional 
on the basis of equal protection of the laws. This doctrine requires 
not that all laws apply equally to everyone, but that all who are 
similarly situated before the law be treated the same. The questions 
then are whether (1) a child can be punished for stubborness when 
his or her parent who shares responsibility for the childls actions 
goes unpunished and (2) whether a child can be adjudicated a delin
quent for acts which are permissible when done by an adult. The 
answer to the first question depends on whether the status offense 
behavior is the fault of both the parents and the child or only the 
fault of the child. a9 If the former is true, the sanctioning of 
the child while the parent goes untouched by the law may be a 
violation of equal protection. 9o The answer to the second question 
depends on whether a child can constitutionally be punished for 
behavior wrong because of his or her social status of being a child . 
In Robinson v. California,91 the Supreme Court declared that punish
ment because of a status was unconstitutional. This is, however, 
arguably what is happening when a minor is adjudicated a status 
offender on the basis of a truancy law, or curfew law. 

Two arguments are advunced for the legality of the status 
offense jurisdiction. The first is based on the parens patriae 
concept that children have a right to protection and custody rather 
than a right to freedom. Thus the state has the obligation to 
intervene and provide this protection where for some reason it is 
not forthcoming from parents. The second is that the statels 



treatment of children in a manner different from the way in which 
it treats adults is necessary because of the child's immaturity. 
The child is inacapable of adult understanding of the consequences 
of his or her actions and the state must intervene to prevent 
behavior which may be harmful to him or her. 92 

7. Task Force Standards and Rationale: 
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The Introduction to the chapter on Families with Service Needs 
briefly describes the Task Force's overall response to this issue 
as follows: 

After long and careful consideration of the various 
approaches taken by others, the members of the Task 
Force found themselves unhappy with the currently 
popular "either/or" approach--either retain court 
jurisdiction over "status offenses" in its 
traditional form or eliminate it entirely. When 
members asked themselves if there is conduct which 
is not criminal for an adult but which should 
be under some form of legal restriction for 
chil dren, the answer was an emphati c "Yes!" 
Some retention of the court's power to inter-
vene is appropriate and necessary not only to 
protect children from themselves but to serve 
as a forum where they can seek relief from in
tolerable circumstances. And a responsihle 
approach demands more than the simple choice 
between accepting current practices and excluding 
all status offense behaviors from the family court's 
jurisdiction. 

Therefore, the Task Force's primary action was to 
take the affirmative stance that some kind of well
planned court jurisdictional scheme for certain well
defined status be haviors can and must be established. 
The scheme must correct current evils without 
abandoning due process or fair proceedings. The Task 
Force then defined and limited the behaviors de-
serving of court intervention and described the judicial 
mechanism that should be set up to deal with the inter
vention in a new and limited way. In this approach, 
the traditional status "offenses" are abolished on the 
basis that such acts are no more offenses than the act 
of being neglected. 

The Task Force was dissatisfied with the vague, open-ended criteria 
for jurisdiction presently employed. Instead, it selected five 
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specifically defined behaviors which it viewed as "clearly self
destructive or otherwise harmful to the child." These were: 
(1) repeated school truancy; (2) repeated disregard for or misuse 
of lawful parental authority; (3) repeated running away from home; 
(4) repeated use of intoxicating beverages; and (5) repeated or 
serious "delinquent acts" by children under 10 years of age. 
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The Task Force also specified that in determining jurisdiction 
the family court should be required to find (1) the truth of the 
allegations of the behavior and (2) that all available and appro
priate outside services have been exhausted. 

The truth of the facts set out in the request 
for services should be established without 
making any designation of fault. This require
ment is a further expression of the Task Force's 
rejection of the traditional approach to status 
offenses which emphasizes the antisocial nature 
of the child's behavior .•.. 

In requiring that all nonjudicial and voluntary 
resources are first exhausted, the Task Force 
recognizes that, in most instances, the best 
and most effective place to deal with the behaviors 
that form the basis for Families with Service 
Needs jurisdiction is outside the family court 
system, through voluntary participation in a wide 
variety of community services and programs .••• 
In thiy way, family court intervention will be 
made available only where a real need exists. 

The Task Force viewed as especially important the concept that 
the behaviors identified 

must be viewed in their entirety and adequate 
consideration must be given to the environment 
in which the behavior takes place. In some 
cases, a child engaging in this type of 
conduct may be behaving in an entirely normal 
or appropriate way. 

Therefore, the Introduction emphasizes that, 

In bringing these behaviors under the 
jurisdiction of the family court, the Task 
Force does not intend to perpetuate the 
traditional singular emohasis on the child. 
The Task Force feels that the first step in 
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this direction is to call this area of 
family court jurisdiction "Families with 
Service Needs." The change is more in 
substance than in semantics. What is 
advocated would bring the whole problem 
and all family participants under the 
jurisdiction and authority of the court 
regardless of who files the request for 
services. 

The Task Force saw this as a major shift from the current approach 
to "status offenses iJ and an integral part of its phil osophy on the 
subject. It articulated what it viewed as the proper scope of 
the court's jurisdiction in Standard '10.3 

In the Families with Service Needs proceedings, 
once jurisdiction is established it should extend 
to the child, his parents and any public institutio~ 
or agency with a legal responsibility to provide 
needed service to the child or parents. 

In addition, the Task Force called for changes in the dis
positional alternative available to the court in these cases (see 
Standard 14.23). It indicated that the court's dispositional 
authority should extent to any person or agency within its scope 
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of jurisdiction, as outlined above. Consistent with the recom
mendations of many past commentators, the Task Force also specified 
that, 

In no event shall the family court disposition 
confine the child in an institution to which 
delinquents are committed. 

I 
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1. Issue Title: Truancy and Other School-Related Misbehavior-
Should school-related behavior be included 
within the scope of jurisdiction of the family 
court? 

2. Description of the Issue: 

24 

Each state must decide if the state, and specifically the family 
court, should be provided with jurisdiction over truancy and/or in
school misbehavior. If such behavior is to fall within the juris
diction of the family court, then the circumstances under which the 
family court can force a juvenile to attend school and/or intervene 
with respect to in-school misbehavior.must be set forth. 

3. Summary of Major Positions: 

There are two positions taken on this issue: 

One is to place the responsibility for dealing with truancy and 
in-school misbehavior on the state's juvenile or family court. Under 
this option, the court can force a juvenile to attend school and 
can also intervene to provide treatment and services at the first 
signs of in-school behavioral problems. 

The other alternative is to place responsibility for dealing with 
children's school behavioral problems with the schools. Choosing this 
option may mean that the state educational system will require in
creased services to effectively deal with problems it has heretofore 
relied upon the juvenile or family court to handle. 

4. Summary of State Practices: 

Thirty-nine states and the District of Columbia specifically 
provide for court jurisdiction over truants. 

They are Alaska, Arizona, Arkansas, Colorado, Connecticut, 
Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, 
Mississippi, Montana, Nebraska, Nevada, New Jersey, New Mexico, 
New York, North Carolina, North Dakota, Ohio, Oklahoma, Rhode 
Island, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, 
West Virginia, Viisconsin and Wyoming. 

However, compulsory education laws exist in all states except 
Mississippi, thus it seems that those states without specific pro
visions for dealing with truancy do so under such categories as 
lIungovernable" or "incorrigible." 

+ 
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Most states also provide for court jurisdiction over juveniles 
who misbehave in school under the designations of llbeyond control," 
ungovernable," "incorrigible," or "habitually disobedient." 
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6. Analysis of the Issue: 

American society places great value on the education of its 
youth. Traditionally, the parent's role in the educational process 
has been to provide encouragement, discipline and where necessary 
even coercion to see that their children receive the best education 
possible. It is not surprising, therefore, that the power to deal 
with school-related behavioral and attendance problems is usually in
cluded under the parens patriae function of the juvenile or family 
court. This is evidenced by the fact that 39 states and the District 
of Columbia include truancy among the behaviors which will subject 
a minor to the jurisdiction of the juvenile or family court,l and many 
states include disobedience of school authorities under the various 
characterizations of being beyond control, incorrigible, habitually 
disobedient, etc. 2 In addition, all states except one, Mississippi, 
provide for compulsory school attendance for all children below a 
given age. 3 

There is very little dispute over the fact that juvenile delin
quency is closely associated with all types of childhood educational 
problems. 4 Standards groups, commentators and experts agree that 
erratic attendance and poor patterns of school behavior are some of the 
primary indicators of delinquent tendencies. s Today1s truant is 
tomorrow's school dropout, unemployable and forced to resort to 
crime to earn a livelihood. 6 Chronic inability o~ unwillingness to 
conform to the school's regulations or to follow t.he commands of 
school authorities indicates an ultimate inability or unwillingness 
to conform to society's criminal law . 

Truancy. If the assumption is that each child must receive a 
given amount of formalized schooling to obtain the tools he or she 
needs to become a law abiding and productive member of society, some 
form of coerced involvement in the educational process will be 
necessary to deal with those who shun this socialiZing process. Some 
commentators note that to expect the school to deal with the problem 
of a child who is not even in attendance is unrealistic. The only 
institution with ultimate constitutional ability to intervene in a 
child's life and coerce a certain behavior is the court. To place 
this responsibility with any other agency, be it public or private, 
would be a basic denial of due process of law. 7 Moreover, there is 
some evidence that involvement with the juvenile justice system, 
that is, having to appear in court before a judge, can have a long
range effect of reducing not only future truancy, but also future 
die 1 i nquency. 8 

Professor Aidan R. Gough in his Tentative Draft of the Institute 
for JUdicial Administration/American Bar Association (IJA/ABA) 
Juvenile Justice Standards Relating to Status Offenses describes the 
typical American response to unauthorized non-attendance at school. 
The juvenile is first suspended, thus accomplishing for him or her 
the original goal of non-attendance, this time compelled. 9 The 
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child is then referred to the juvenile court with the 
that tribunal will order him or her to attend school. 
sanction for failing to do so usually is a commitment 
institution for juvenile delinquents,lO 

intention that 
The ultimate 

to a state 

The Children's Defense Fund questions the effectiveness of 
such IIcriminal" sanctions to compel school attendance. It found that 
truancy can be the result of a number of social, educational 
economic and health problems which may not in any sense evid~nce 
de~inquent tendencies. School officials, however, customarily suspend 
chl1dren for truancy without any inquiry about its cause. 11 Further
m?re, involving the truant in the juvenile justice system exposes 
hlm or her to all the negative implications associated with that 
involvement 12 and in some cases may do more harm than good. 

Both the Tentative Draft of IJA/ABA Juvenile Justice Standards 
Relating to Status Offenses and the Children's Defense Fund recom
mend that truancy not come under the jurisdiction of juvenile or 
family court--that it be treated as a school problem and not a 
problem of law enforcement. The Children's Defense Fund further 
recomrriends a substantial reassessment of school attendance problems 
with Cln.\eye to finding a way to make the school a place where 
child~en want to be. The Tentative draft of Juvenile Justice 
Standards Relating to Status Offenses points out that this kind of 
reassessment and development of programs will not occur while the 
court continues to have jurisdiction over truants because the schools 
will continue to be encouraged to take the less complicated route of 
suspension and referral to juvenile court. Finally, Professor Gough 
states: 

"Providin9 for the removal of juvenile court intervention 
~n truanc~ cases in no sense denigrates the importance of 
a decent education, nor the devastating impact of a child's 
not having one. It reflects, rather, the conviction that 
coercive judicial intervention has not proven demonstrably 
apposite to severing that education, and .1n many cases has 
worked positive mischief by treating youth in the same 
way as if they had committed crimi na 1 acts. III 3 

In-School Misbehavior. Failure or inability to behave while 
in school is also seen by some judges and commentators as a behavioral 
problem which indicates delinquent tendencies and therefore should 
be referred to the juvenile or family court. Schools, they say, 
are in the business of educating. They are not institutions for 
the treatment for childhood behavior problems and do not have the 
resources and personnel to carryout that function. Furthermore, 
the school system must respond to the educational needs of a vast 
number of children and must maintain an atmosphere conducive to 
learning. There must be some way to weed out the juvenile who is 
disruptive and makes it impossible for other students to obtain 
the maximum benefit from classroom instruction and other school 

programs. By the same token this individual should not be suspended 
or expelled from school and ignored, but should be referred to the 
juvenile or family court where he or she can receive appropriate 
treatment and services. 

The NCeD, however, states in its policy statement advocating 
the abolition of status offense jurisdiction that the challenge to 
school authority is a normal and essential part of growing up and 
establishing a personal identity and should not subject a juvenile 
to the jurisdiction of the court. The 1967 President1s Commission on 
Law Enforcement and Administration of Justice: Task Force on 
Juvenile Delinquency states that "the way in which the school 
responds to early signs of misbehavior may have a profound influence 
in either diverting the youngster from or propelling him along the 
path to a delinquent career."14 Even a school administrative 
sanction of some sort~ such as placement in a special classroom or 
temporary suspension, can have a severe labeling and exclusionary 
effect on the child 15 and may significantly retard future educational 
achievement. It follows that official action by the juvenile or 
family court ~ystem may have an even more profound effect upon that 
child. This entire process may be particularly damaging to a dis
advantaged minority child who has no strong commitment to education 
in the first place. 

Where the behavior is violent, threatening or severely dis
ruptive and endangering to others, all agree it should be handled 
under the laws relating to juvenile delinquency. However, where it 
has not reached such proportions, the 1967 President1s Task Force, 
the Children's Defense Fund and the Tentative Draft of IJA/ABA 
Juvenile Justice Standards Relating to Status Offenses all look to 
the educational system to find the reasons behind and the appro
priate ways of dealing with misbehavior in school. 

7. Task Force Standards and Rationale: 

The TasK Force addressed this issue in Standard 10.5. 

The Families with Service Needs Jurisdiction 
should include jurisdiction over truancy. 
Truancy should be defined as a pattern of 
repeated unauthorized absences or habitual 
absence from school by any juvenile subject 
to the compulsory education laws of the 
state. 

As the commentary indicates, 

IIln considering the various school-related 
misbehaviors that commonly come within the 
juvenile or family court1s jurisdiction, the 
Task Force came to three conclusions. First, 



school misbehavior consisting of acts which 
would be crimes if committed by an adult 
should be handled under the family court's 
delinquency jurisdiction. Second, general 
in-school misbehavior not amounting to 
delinquent acts is not appropriate for family 
court intervention. The community should be 
encouraged to develop resources and services 
outside the court system to handle these 
problems. And finally, in a limited number 
of cases, school truancy is a problem that 
needs family court intervention. 

30 

As to the rationale for requiring "a pattern of repeated unauthorized 
absences or habitual absence," the commentary states: 

Most children who are truant do not need the 
family court to provide them with the services 
they require. Their problems can be solved 
through existing community social services. 
Thus, the court'~ power to intervene in the 
case of truancy should be exercised only 
when a child continued absence from school 
clearly indicates that he is in need of services 
and all possibilities for obtaining these 
services outside of tne court system have been 
explored and exhausted. 
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Footnotes: 

IThey are Alaska, Arizona, Arkansas, Colorado, Connecticut, 
Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Nevada, New Jersey, New Mexico, 
New York, North Carolina, North Dakota, Ohio, Oklahoma, 
Rhode Island, South Dakota, Tennessee, Texas, Utah, Virginia, 
Washington, West Virginia, Wisconsin, Wyoming. 

2Gough, Tentative Draft III, Juvenile Justice Standards Relating 
to Status Offenses (1975; not yet reviewed or approved by _ 
Joint Commission) Lhereinafter Tentative IJA/ABA Standards Draf~. 

3See Children's Defense Fund, Children Out of School in America 
56 {hereinafter Children Out of School!. 

4See President's Commission on Law Enforcement and Administration 
of Justice, Task Force Report: Juvenile Delinquency and Youth 
Crime, pp. 49-54 (1967); Children Out of School, pp. 55-58 and 
117-147. 

SSee D. Saccuzzo & J. Milligan, "Mass Truancy Hearings: A FollDlv
Up Study," 24 Juvenile Justice, p. 31 (1973). 

6E. Schepses, "Delinquent Children and Wayward Children," 32 
Federal Probation (2) pp. 42, 45 (1973) .. 

7R. Novak, liThe Incorrigible Child Under the New Pennsylvania 
Juvenile Act: An Unsound, Unsupportable and Unfortunate Policy 
Choice," 35 U. of Pitt. L. Rev., pp. 73, 90 (1973). 

80. Saccuzzo and J. Milligan, supra note 5, p. 34. 

9See Children Out of School 65; quoting Denver school official, 
"You haven't solved anything by suspending for truancy. To 
me it's ridiculous: the crime and the punishment are identical." 

lOTentative IJA/ABA Standards Draft, pp. 58-59. 

llChildren Out of School, p. 62. 

12See Comparative Analysis "ShOUld status offenses come within 
the jurisdiction of the juvenile or family court?" 

13Tentative IJA/ABA Standards Draft, p. 60. 

14Task Force Report, p. 51. 

lSSee Children Out of School, Chapter 5 "School Discipline and 
Its Exclusionary Impact on Students." 

IGSee Comparative Analysis supra note 12. "Labeling/Stigmatization. 1I 
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1. Issue Title: Disobedience to Parents--Should disobedience to 
parents be included within the scope of jurisdiction 
of the family court? 

2. Description of the Issue: 

Each state must determine if the family court should have 
jurisdiction over the juvenile who is disobedient to his or her 
parents. Where the decision is made to grant the family court juris
diction over this behavior, further determinations will have to be 
made as to how extensive the court's power of intervention should 
be, what procedure will accomplish this intervention, and what dis
positional alternatives will be available to the court. 

3. Summary of Major Positions: 

There are three major positions taken on this issue: 

One is to make the disobedient child subject to family court 
jurisdiction through some type of status offense statute. This 
alternative has the advantage of allowing the court to force the 
juvenile to obtain services and treatment at the earliest signs of 
difficulty. However, it tends to assign blame only to the child for 
what is often a family problem, and has all the disadvantages 
associated with involving a child in the juvenile justice system. 

The opposite position would be to exclude entirely these dis
obedience problems from the jurisdiction of the family court. This 
does ~void all the adverse consequences commonly associated with 
juvenile or family court intervention in a child 1 s life. On the 
other hand, the court, under this option, would be unable to inter
vene in even the most terrible of family conflicts unless such 
intervention could be justified on the basis of parental neglect 
or abuse or under the state's criminal laws. 

A third alternative is to provide for only a very limited 
family court involvement in the problem of the disobedient child. 
Limitations can be structured in such a way that judicial inter
vention by virtue of this behavior is the exception rather than the 
norm and would take place only as a last resort where all other 
available resources have been exhausted.' 

4. Summary of State Practices: 

State provisions for juvenile court intervention on the basis 
of disobedience to parents use the following characterizations: 

r 

Beyond Control AL, 
LA, 
SC, 

Ungovernable AK, 
NB, 
WV, 

Incorrigible AL, 
WY 

Habitually Disobedient AD, 
LA, 
NJ, 
WV, 

AZ, CA, CO, 
MD, MS, ~1T , 
SO, UT, VT, 

DE, GA, IN, 
NV, NH, NJ, 
WI, WY 

DC, IN, ME, 

AZ, AR, CA, 
MD, MA, MI, 
NM, NY, NC, 
WY, DC 
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CT, FL, HI, IL, IN, KY, 
NM, NY, NC, OH, OK, OR, 
VA, WA, WV, WY 

lA, LA, MD, MN, MS, MT, 
NM. NY, NO, PA, TN, VA, 

MS, NJ, NY, VA, WA, HV 

FL, GA, IN, lA, KS, KY, 
MN, MS, MT, NB, NV, NH, 
NO, OH, PA, RI, TN, VA, 

'j 
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6. Analysis of the Issue: 

Provisions for state intervention in the lives of children 
for failure to obey the commands of their parents appear umh'y a 
number of various characterizations (habitually disobedient, 
ungovernable, beyond control, incorrigible) in the juvenile 
statutes of almost every jurisdiction in the United Statrs. 1 
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Support for these provisions is strong among juvenile and 
family court judges and various child care specialists. Experience 
has demonstrated to these authorities that misbehavior at home 
often represents the initial stages of more serious social devianc~ 
and may be the first step toward a career of delinquency and 
crime. Judge Lindsay Arthur, for example, feels that even where 
the particular behavior forming the basis for court intervention 
appears relatively insignificant, it is often indicative of a 
serious underlying difficulty that calls for immediate tn":atment.:' 

Provision for court jurisdiction over disobedient ctlildren al~o 
reflects this lI soc iety's long standing belief that the cohesion of 
t.he family and household is essential to the good order' and functimrin0 
of the state. II 3 The famil y is seen as the pr'imary souy'ce of contro 1 
and parents are charged with the task of rearing children whn arc 
well adjusted and able to function within the norrlls and Jaw:; of 
our society. Although most parents are ahle to accoi;"!plish this 
through consistent and sensitive discipline, some find it to be 
beyond their capabilities. The court's jurisdiction merely provides 
the legal backing these parents need to adequately perform their 
function. Supporters of jurisdiction over disobedience to parents 
thus argue that were we to remove this behavior from the reach of 
the juvenile court, parents would be left with only their own powers 
of persuasion to provide the necessary control s. Chi1 dren who are 
the most difficult to control would most likely be of parents with 
the least effective powers of persuasion. 4 The Honorable Justine 
Wise Polier (retired family court judge, New York City) describes 
the situation as relating to "poor harassed parents, terribly 
fearful of the results of drinking, drug abuse, stealing, running 
away and promiscuity exhibited by their children. They want some 
help before something terrible happens." s 

On the other hand, many current standards groups and commen·· 
tators have questioned the justification for and the effectiveness 
of dealing with the problems of the disobedient child through the 
juvenile justice system. ~·1uch of the concern expressed is that 
such problems are invariably family centered and the juvenile 
court process ;s demonstrably inept at dealing with such difficulties. 
The task, they say, of evaluating the relationship between a parent 
and child and determining what can be done to rehabilitate it is 
far too complex and delicate to be handled in the traditional 



judicial fact-finding process. 6 Professor Aidan R. Gough, in his 
Tentative Draft of IJA/ABA Juvenile Justice Standards Relating to 
Status OffAnses states, II ••• the family problems encountered in 
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the exercise of the status offense jurisdiction range from seemingly 
trivial matters to complicated, and polycentric dilemmas which 
virtually defy solution.1I7 Many times allegations of incorrigibility, 
etc., are almost impossible to distinguish from parental neglect 
or abuse. s Probably a significant number of these status offense 
cases, particularly among older children, are in actual statutory 
terms, neglect or abuse. 9 

Concern is also expressed over the fact that the range of 
dispositions for status offenses is identi(al in most jurisdictions 
to that available for delinquents. The treatment programs that the 
juvenile justice system has to offer often remove the juvenile from 
the home, where his or her problem p'robably originated, still 
exists and seemingly must be treated. 10 Also the existence of 
judicial power to intervene in cases of disobedience encourages 
parents to forego their role as disciplinarian Jnd rely un the court 
to control a child every time they are unable to do SO.11 Thus, 
effective means of dealing with misbehavior within the family are 
never really given a chance to develop. 

The above concerns have prompted some groups and commentators 
to advocate the complete abolishment of the juvenile or family 
court status offense jurisdiction. All acknowledge that a major 
drawback of this position is that it would preclude juvenile or 
family court involvement in even the worst situations and 'Iwould 
mean losing the opportunity of reclamation in a few cases. 1I12 

However, justification for abolition is found in the fact that in
volvement with the juvenile justice system often works actual harm 
on a child and rarely provides any realistic help. To this 
justification, Judge William S. Fort states, lilt is a novel doctrine 
indeed which would have the state ignore the needs of a child and 
abandon its protective function because Iwe really do not know 
what our present power achieves, and in at least some cases suspect 
it may do more harm than good. I 1113 

Some of the standards groups have attempted to deal with this 
shortcoming inherent in abolishing all status offense jurisdiction. 
One example of this is the Tentative Draft of IJA/ABA Juvenile Justice 
Standards Relating to Status Offenses. It sets up a system of crisis 
oriented services which attempts, liTo strike a balance between the 
present coercion of the status offense jurisdiction and a complete 
Ihands-offl attitude toward the minor, which is unrealistic and 
feasible /SiC/. 1I14 Judicial intervention is allowed only whe'('e a 
juvenile requires living arrangements other than with his parents 
or guardian, and such arrangements cannot be made by agreement between 
parent and child. In this situation, the family court has special 
jurisdiction to review any alternate residential placement chosen 
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by the juvenile or obtained through some kind of voluntary services. 
The determination the court is to make is whether the residential 
placement meets minimal requirements for the minoris safety and 
welfare. In no case may the court compel the minor to return to or 
remain at home, nor can it subject him or her to any long-term 
family court jurisdiction. Under this system, the family court can 
make sure that the child is not in danger without involving him or 
her in the entire juvenile justice process and without attempting to 
deal with problems best left to social service agencies. 1s 

The HEW Model Act also attempts to provide a solution short of 
the trad1tional status offense jurisdiction to deal with the problem 
of court intervention in the case of disobedient children. It 
provides for an expanded definition of neglect, which allows the court 
to exercise its jurisdiction as a last resort where the parent is 
Ilunable to discharge (his or her) responsibility to and for the child,1I 
and court action is necessary to accomplish a specific legal objective-
such as a change in legal custody. In this way the court is able 
to supply services where needed without having to label a child as 
Ilincorrigible ll etc. 16 

7. Task Force Standards and Rationale: 

The Task Forcels ~tandard 10.6 on Disregard for or Misuse of 
Parental Authority specifies that, 

The Families with Service Needs jurisdiction should 
include jurisdiction over the repeated disregard 
for or misuse of lawful parental authority. 

The commentary elaborates on the standard as follows: 

Unfortunately, the traditional status offense 
jurisdiction over the Ilincorrigible ll or 
Ilbeyond cantrall! child has been an easy and 
much overused means of court intervention in 
all kinds of family-related problems .... 

Family court jurisdiction over disobedient 
children should be narrowly confined to those 
instances where there is a very difficult 
family situation and a clear need for services 
otherwise unavailable in the community. 

The standard is intended to cover not only cases where children 
repeatedly disregard proper exercises of parental authority, but 
also Itsituations where unreasonable and pointless parental demands 
on a child are producing serious family conflict.1I This approach 
was viewed as consistent with the Task Force's overall philosophy for 
the Families with Service Needs jurisdiction: that the behavior should 
be viewed in its entirety and adequate consideration should be given 
to the environment in which the behavior takes place. 

;" 

i 

'I 
1 
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Footnotes: 

IMississippi and Texas do not appear to have prOV1Slons to 
deal with this problem under their status offense jurisdiction. 

2L. Arthur, "Status Offenders Need Hel p Too" 26 Juvenil e Justi ce 
3 (1975:). 

3A. Gough, IlThe Beyond-Control Child and the Right to Treat
ment: An Exercise in the Synthesis of Paradox" 16 St. Louis 
University Law Review 182, 190 (1972). 

4L. Arthur supra note 2, p. 5. 

sJ. Calof, "Issues on Status Offenders" 36 (unpublished paper 
prepared for the New York Diyision for Youth--Council on 
Corrections). 

6Note, "Ungovernability, The Unjustifiable Jurisdiction ll 83 
Yale Law, Journal 1383, 1402 (1974). 

7Gough, Tentative Draft III, Juvenile Justice Standards Relating 
to Status Offenses 56 (1975; not yet reviewed or approved by 
Joi nt Comm'j ss 'i on) /hereinafter IJA/ABA Tentati ve Standards 
Draft7. -

BE. Lemert, "The Juvenile Court--Quest and Realities"--President's 
Commission on Law Enfo'('cement and Administration of Justice, 
Task Force Report: Juvenile Delinquency and Youth Crime 91, 
93 ( 1967) . 

9IJA/ABA Tentative Standards Draft 56. 

lOSee, President's Commission on Law Enforcement and Administration 
of Justice, Task Force Report: Juvenile Delinguency and Youth 
Crime 45-47 (1967) Lnereinafter Task Force ReporlT. 

lIlJA/ABA Tentative Standards Draft, 55-56. 

121ask Force Report 27. 

13Fort, "From the President" lSi Juvenile Court Judges Journal 
2, 7 (1968). 

14IJA/ABA Tentative Standards Draft 95. 

ISSee IJA/ABA Tentative Standards Draft, Part V - Alternative 
Residential Placements for Minors in Family Conflict. 

16W. Sheridan and H. Beaser, Model Acts for Family Courts and 
State Local Children's Programs 15 (1974). 
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1. Issue Title: Runaway--Should the fa~ily court have jurisdiction 
over children who have absented themselves from 
the home of their parent or guardian without 
permission? 

2. Description of the Issue: 

Each state must determine if the state family court should have 
jurisdiction over children who have absented themselves from the home 
of their parents or guardian without permission. Where the family 
court is given jurisdiction over this behavior, the state.m~st also 
decide whether it should include all runaways or only a 11mlted 
class of runaways--such as those in immediate danger. Finally, 
some determination will have to be made as to what dispositional 
alternatives and resources will be utilized to provide appropriate 
services. 

3. Summary of Major PosHions: 

There are three major positions available on this issue: 

The first is to include running away from home as one of the 
behaviors that allows the juvenile or family court to exercise its 
jurisdiction over a child. This alternative has the advantage of 
allowing the court to protect the child wh9 is in dang~r by ordering 
immediate custody and services. However, lt has the dlsadvantage 
of involving a child who has committed no criminal act in the 
juvenile justice system and potentially exposing him to the same 
dispositions that are available to treat children who have com
mitted criminal acts. 

The opposite position would be not to give the juvenile or 
family court jurisdiction over runaway youths,.but to rel~ on .. 
voluntary services provided to such youth outslde of the Juvenlle 
justice system. Where such services are not available, however, 
this position may expose a great many runaway children to danger 
that juvenile court jurisdiction may have avoided. 

A third option would be to provide for some kind of limited 
family court jurisdiction over runaway youth who ha~e,not been 
helped by voluntary services because they do not eXlst or.h~ve . 
been ineffective. This alternative would promote full ut;11zatl0n 
of a va i 1 ab 1 e commun i ty resou rces, but wou 1 d a 11 ow for famll y ~ourt 
intervention where it is absolutely necessary for the protectlon or 
treatment of a particular child. 
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5. Summary of Positions Recommended by Standards Groups: 

IJA/ABA 
Tentative Standards 

Draft 

Advocates elimination 
of status offense category 
sets up system for dealing 
with runaways that is con
sistent with the federal 
Juvenile Justice & Delin
quency Prevention Act of 
1974--Runaway Youth Act. 

Uniform Act 1968 

Includes child who is 
habitually disobedient of 
lawful and reasonable 
commands of parents and 
in need of treatment-
would cover child 
absent from home with
out parental permission. 

IACP 

Advocates eli
mination of status 
offense jurisdiction. 

NCCD 

Recommends eli
mination of status 
offense jurisdiction. 

HEW 
1974 Model Act 

Eliminates status 
offense jurisdiction. 
Provides an expanded 
neglect definition to 
allow juvenile court 
intervention where 
necessary to provide 
services & placement. 

Pres iaent IS 1967 
Task Force on 

Juvenile Delinquency 
& Youth Crime 

Recommends serious 
consideration be given to 
eliminating status offense 
jurisdiction. 

Runaway Youth Act 1974 

Problem of locating. 
detaining and returning 
runaways should not be the 
responsibility of police 
departments and juvenile 
justice authorities. 

Federal government 
has the responsibility of 
developing an effective 
system of temporary control 
outside the law enforcement 
structure. 

NAC 
Corrections 

No position 
taken. 

::: 

+:> 
0 

'j 

1 
1 
I 

I 
I 

I 
I 
f 

j 



6 • A n cU.Y.~J~_o f tJ~.I s s ~: 

Juveniles who have absented themselves from the home of their 
parents without permission present unique and critical problems 
for today's communities. Their numbers are stag~ering--more than 
one million per year in the years 1973 and 1974. Many are pre-
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and early adolescents, inexperienced and without the resources to 
adequately care for thelllsel ves. ~lost have run away because of 
varying degt'ees of family problems, from insignificant disagreements 
to physical abuse at the hands of their parents. In some cases, 
emotional distress or mental illness has prompted the child's 
flight. In all instances there. is sOl11e underlying personal or 
farnily conflict which has precipit~ted this behavior. One commentator 
states, "Today mOt'e and more youngsters tell us all is not well 
by 'voting with the "it' feet'--running away from home. "2. 

There is universal agreement that appropriate services must be made 
available to these youths. The crucial question is whether these 
services should be provided through family court jurisdiction over 
runaway youth, or whether they should be made available on a strictly 
voluntary basis through other community agencies. 

Twenty-four states specifically provide for juvenile or familv 
court jurisdiction over runaways.~ In other states this behavior
is included undei' the more general terms of ungovernabil ity, in
corri gi bil ity. 

Most juvenile and family court judges and court personnel 
feel very strongly that the status offense jurisdiction over runaway 
juveniles is the only way to meet their unique needs. A great many 
of these children are finally taken into custody far away from home. 
If they are to be returned home, where whatever problem that prompted 
their behavior must be dealt with, they must be in some way held in 
one place while arrangements can be made. This is a clear deprivation 
of liberty and would be impossible without some manner of court 
action. The same is true where a child threatens to run away or 
conSistently refuses to stay at home. There must be some authoritative 
control over him or her and the only constitutional way to provide 
this control is through the court.4 

Moreover, supporters of court jurisdiction over runaways point 
to the undeniable fact that, at the present time, there is no other 
public or private agency willing or able to assume responsibility 
for protecting the welfare of these youths. Thus, if the juvenile 
and family courts were simply to abdicate their control in this area, 
thousands of runaways would be exposed to unnecessary danger while 
the various communities struggled to find resources and establish 
programs sufficient to handle such an extensive and complex problem. 

Furthermore, communities which have special attraction to runaways 
(~or example~ Haight Ash~ury in the late 160's) would, in the 
flna~ analysls, bear a dlsproportionate cost of providing such 
serVlces. 
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The United States Congress took a position on this issue in the 
Runaway Youth Act of the Juvenile Justice and Delinquenc Control 
Act of 1974. It found that the problem of runaway yout~ has reached 
alarming proportions, creating a substantial law enforcement problem 
for most communities. Furthermore, it states that, "many such 
young people, because of their age and situation, are urgently in 
need of temporary shelter and counseling services." However, 
"the problem of locating, detaining, and returning runaway children 
should not be the responsibility of already overburdened police 
departments and juvenile justice authorities," and "in view of the 
interstate nature of the problem it is the responsibility of the 
Federal G~vernment to develop ... an effective system of temporary 
care outslde the law enforcement structure." To this end, a federal 
grant program has been established to provide funding for locally 
cont~olled f~cili~ies providing temporary shelter and counseling 
ser~lces to Juvenlles who have left home without the permission of 
thelr parents or guardian. Such facilities will not be a part of 
the law enforcement structure, but will have the obligation to set 
up a working relationship with that structure and to comply with 
the state laws concerning runaways.s 

There are also a large number of commentators and standards 
groups that advocate the complete elimination of the status offense 
jurisdiction--including that over runaways. (For a complete analysis 
for the various arguments for and against abolition of the status 
offense jurisdiction see the Comparative Analysis titled "Should 
the family court have jurisdiction over status offenses?"). Two 
of these groups have gone one step further, however, and proposed a 
method of dealing with runaway children short of the traditional 
status offense jurisdiction. 

Professor Aidan R. Gough in his Tentative Draft of IJA/ABA 
Juvenile Justice Standards Relating to Status Offenses states that 
running away~ like all other forms of non-criminal misbehavior, 
should not be treated the same as behavior which violates the criminal 
law. There is no evidence to indicate that runaways are any more 
likely to violate the criminal law than any other juvenile. Further
more, the family is usually in greater conflict in runaway situations, 
than in any other specific behavior covered under the traditional 
status offense jurisdiction. However, most courts have few 
resources to deal \'/ith this type of problem and can offer the 
juvenile little more than detention and institutional placement 
outside the home. For these reasons, the draft attempts to set 
forth a method of dealing with runaway children that ;s consistent 
with the Runaway Youth Act (supra). It provides for state-licensed 



temporal~ shelter facilities for runaway youth, the staff of which 
would have the responsibility of notifying the minoris parents of 
his or her whereabouts and condition, and providing services 
necessary to find a secure living arrangement for the minor. If 
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it is not possible to find such a secure living arrangement agreeable 
to both the minor and his or her parents, the Proposed IJA/ABA 
Standards provide for family court jurisdiction on the basis of 
neglect where the youth is unable to care for him or herself, or 
a certificate of emancipation where he or she is able to do SO.6 

The HEW Model Act provides similarly for family court juris
diction in situations where a child has run away from home, and 
voluntary agreement for care and services cannot be made. This 
is not achieved, however, through a status offense jurisdiction, but 
through an expanded definition of neglect. The definition speaks 
of a condition or status--that of a' child "whose parents are unable 
to discharge their responsibility to and for the child"-~but 
requires no finding of fault as to any party. This is intended to 
allow the court to see to it that remedial measures are taken when 
needed, but avoids labeling the child as a runaway.? 

7. Task Force Standards and Rationale: 

The Task Force addressed the issue of runaways in Standard 
10.4 . 

The Families with Service Needs jurisdiction should 
include jurisdiction over juveniles who repeatedly 
run away from home. Running away should be defined 
as a juvenilels unauthorized absence from home for 
more than 24 hours. 

While the Task Force felt that isolated instances of running away 
rarely indicated such severe family dysfunction or personal problems 
as to justify judicial intervention, it recognized that a pattern of 
repeated acts of leaving home without permission and remaining away 
for extended periods of time may indicate an underlying problem 
requiring the attention of the family court. 

The commentary to the standard indicates that, 

The family court should be the agency of last 
resort for dealing with the child who refuses 
or has not benefited from voluntary services, 
repeatedly runs away and is unable to care for 
him or herself. 

Footnotes: 

IGough, Tentative Draft III, Juvenile Justice Standards 
Relating to Status Offenses (1975; not yet reviewed or 
approved by Joint Commission) /hereinafter IJA/ABA Tentative 
Standards Drafi/. -

2J. Stekitee, "Community and Behavioral Approaches to 
Del inquency: The Courts Perspective" 24 Juvenil e Justice 
20 (1973). 

3They are--Arizona, Arkansas, Colorado, Connecticut, Florida, 
Georgia, Indiana, Kansas, Louisiana, Maine, Massachusetts, 
Michigan, Mississippi, Nebraska, Nevada, North Carolina, 
Ohio, Oregon, Rhode Island, South Dakota, Texas, Virginia, 
West Virginia and Wyoming. 
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4W. Fort, "From the President" 19 Juvenile Court Judges Journal 
pp. 2, 7 (1968). 

5Runaway Youth Act, 42 USC pp. 5701-5751 (1974). 

6See IJA/ABA Tentative Standards Draft, Part III--"Runaway 
~"1inors" pp. 72-85. 

?W. Sheridan and H. Beaser, Model Acts for Family Courts and 
State-Local Childrenls Programs p. 15 (1974). 
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1. Issue Titl e: Conduct Dangerous to Self or Others--Should the 
family court have jurisdiction over a juvenile on 
the basis of conduct which violates no criminal 
law, but presents a danger to the juvenile or 
others? 

2. Description of the Issue: 

When a child's behavior reaches the point where, although it 
violates no criminal law, it presents a danger either to him or 
herself or to others, the state must have some procedure to enable 
it to do whatever is necessary to protect that child and society. 
Each state must decide if this is ·to be accomplished through the 
family court status offense jurisdiction. If the family court is 
given jurisdiction over this kind of behavior, it must also be 
provided with dispositional alternatives appropriate to its treat
ment. 

3. Summary of Major Positions: 

There are two positions available on this issue: 

The first is to give the family court jurisdiction over beilavior 
which is not criminal, but which presents a danger to the juvenile 
or others. With this alternative, the family court must also be 
given access to a wide variety of community psychological and medical 
treatment personnel, services and facilities. It must also be 
provided with detention and dispositional alternatives appropriate 
to behavior which is dangerous because of mental or physical 
illness. 

The opposite p0sition is not to give the juvenile court juris
diction over this ~ind of non-criminal, but potentially dangerous 
behavior. In this case, other areas of law, such as the state's 
mental health temporary custody and commitment procedures would 
have to be expansive enough to deal with the child who is acting in 
a manner dangerous to himself or others, but who is not within the 
delinquency or neglect jurisdiction of the family court. 

4. Summary of State Practices: 

Twenty-seven states p~ovide for juvenile or family court juris
diction over conduct dangerous to self or others. They are--Alaska, 
Arizona, Colorado, Connecticut, Delaware, Hawaii, Indiana, Iowa, 
Kansas, Louisiana~ Maryland, Mississippi, Missouri, Nebraska, New 
Hampshire, New Jersey, North Dakota, Ohi~ Oklahoma, Oregon, South 
Carolina, South Dakota, Utah, Virginia, West Virginia, Wisconsin and 
Hyoming. 
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6. Analysis of the Issue: 

A little more than half of the states have prov1s10ns for 
juvenile court jurisdiction over a youth who is acting in a manner 
which is dangerous to himself or others. 1 Most of the problem~ 
that come within the courtls jurisdiction in this area.are med1cal 
ones--such as drug or alcohol intoxication or mental d1sturbances. 
Although these problems are real and often urgent, many standards 
groups and commentators take the position that the statu~ offense 
jurisdiction of the juvenile court ~s ~ot t~e p~oper veh1cle for 
providing help in solving them. ThlS 1S prlmar11~ becaus~ the 
dispositions available for status offenders are, 1n most 1nstances, 
the same as those available for delinquents. They tend, therefore, 
to be punitive in nature and highly ina~prop~ia~e i~ c~ses ?f 
physical or mental illness. Where the Juven1le s d1ff1cultles have 
reached pathological proportions, they say he or she should be 
dealt with through the statels mental health commitment procedures. 
Where the child is engaging in acts which present a danger to others 
and is not mentally ill, he or she should be handled under the 
delinquency jurisdiction of the juvenile court.2 

Juvenile and family court judges feel .t~at this juris~icti?nal 
basis provides a much needed means of,provldlng help t~ a Juvenlle 
who is in a crisis situation. The chlld may be suf~erln~ from s~ch 
a degree of mental illness or emotional upset that 1mmedlate a~tl0n 
is necessary. Status offense petitions provide the,most exp~dlent 
means of intervention because they are normally easlly ~u~talned 
and avoid the time consuming red tape necessar~ f~r ~ c~vll me~tal 
health commitment. Furthermore, family court Jurlsdlctlon avolds 
exposing the child to crowded and often terrifying adult mental 
hea'lth evaluation centers. 

A major problem, however, is that most juvenile and family 
court systems simply do not have the resou~ces and,personnel 
necessary for dealing with behavior involvlng phY~lcal ~r m~ntal 
illness. Facilities designed to house children wlth thlS ,k1nd of 
problem, court personnel trained in child psyc~ology.and Judges 
sensitive to the complexity of mental and emotlonal 1l1nes~es are 
al1 necessary if family (")urt jurisdiction is to be effectlVe in 
this area. 

The Tentative Draft of IJA/ABA Juvenile Justice Standards 
Relating to Status Offenders recommends ~ sys~em whereby emergenc~ 
care and treatment can be provided to a Juvenlle ~here,he ~r she 1S 
lias a result of mental or emotional disorder, or lnto~lcatlon by 
alcohol or other drug, is suicidal, seriously assault1ve o~ others, 
or otherwise evidences an immediate need for emergency med1cal 
care." 3 Intervention under this standard is intended to be ~llowed 
even if the juvenile has committed a criminal offense~ bu~ w111 not 
preclude filing a delinquen~y petition where that act10n 1S ~ppro
priate. However, the juven11e does not come unde\ the court s 
jurisdiction as a status offender, and is not subJect to any of the 
traditional court-ordered dispositions. 
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7. Task Force Standards and Rationale: 

The Task Force rejected the use of a general, open-ended 
criterion for intervention in nondelinquent conduct believed to 
present a danger to the juvenile or others. Instead, it opted to 
restrict the grounds for formal Families with Service Needs proceedings 
to cas~s ,involving the five specifically-defined behaviors outlined 
in th~first of these Comparative Analyses. 

One of the behaviors which the Task Force felt should authorize 
judicial intervention was the repeated use of intoxicating beverages. 

Standard 10.7: The Families with Service Needs 
jurisdiction should include jurisdiction over 
the repeated possession and/or consumption of 
intoxicating beverages by juveniles. 

The commentary endorses the use of noncoercive resources in these 
cases whenever feasible. 

Standards in portions of the volume other than the chapter on 
Families with SerVice Needs are also relevant to some of the concerns 
raised in this Comparative Analysis. For example, the Task Force 
recommended the general availability of voluntary mental health 
services to all children and families (see Standard 3.2). It 
also urged the expansion of family protective services and crisis 
intervention programs (see Standard 3.3). Moreover, it outlined 
procedures for dispositions of mentally ill or mentally retarded 
juveniles (see Standard 14.18). In addition, standards on Endangered 
(Neglected or Abused) Children authorize intervention in cases of 
emotional damage which meet specifically-defined criteria (see 
Standard 11,12). 
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Footnotes: 

IThey are: Alaska, Arizona, Colorado, Connecticut, Delaware, 
Hawaii, Indiana, Iowa, ~lnsas, Louisiana, Maryland, Mississippi, 
Missouri, Nebraska, New Hampshire, New Jersey, North Dakota, 
Ohio, Oklahoma, Oregon, South Carolina, South Dakota, Utah, 
Virginia, West Virginia, Wisconsin and Wyoming. 

2Gough, Tentative Draft III, Juvenile Justice Standards Re
lating to Status Offenses 63 (1975; not yet reviewed or approved 
by Joint Commission). : 

3Id., p. 98. 
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1. Issue Title: Conduct Which Imperils a Juvenile's Morals--Should 
the family court have jurisdiction over a child 
on the basis of conduct which imperils his or her 
morals? 

2. Description of the Issue: 

The legislature of each state will have to determine whether 
the family court should have jurisdiction over juvenile behavior 
which violates no criminal law, but which falls outside of a general 
standard of morality, and thus imperils the juvenile's moral character. 
Where the legislature decides that such behavior should come within 
the family courtrs jurisdiction, every effort must be made to draft 
statutes which are sufficiently narrow and precise to survive attack 
on the ground of vagueness. 

3. Summary of Major Positions: 

There are two points of view with respect to this issue: 

The first is that the juvenile court should have the power under 
the doctrine of parens patriae to protect the moral character of 
juveniles. To accomplish this, statutes must either contain , 
language broad enough to allow judges to exercise their discretion 
as to what does imperil a particular child's morals or the state 
legislature must provide very detailed descriptions.of what 
behavior it has determined will imperil a child's morals. 

The other point of view is that the state should not have the 
power to enforce one standard of morality over another. Any 
statute giving the court jurisdiction over conduct which imperils 
a child's morals will, by its very nature, give the state this power. 
Thus, provisions should not be made for family court jurisdiction 
on the basis of "immoral ll or II po tentially immoral" conduct. 

4. Summary of State Practices: 

A number of states appear to provide specifically for juris
diction over immoral behavior: 

Wayward AK, lA, KY, MN, MS, NB, NH, OH, WY, 

Idle, Dissolute Life AL, CA, NJ, WA 

Other states would allow enforcement of a standard of morality 
under generally written lIincorrigible" or' "ungovernable" provisions. 

Jurisdiction in this area may also be possible under a provision 
which allows the juvenile court to intervene where the child is 

.:t,.'-_ ..... ,;:.\ 
! 
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5. Summary of Positions Recommended by Standards Groups: 

IJA/ABA 
Tentative 

Standards Draft 

Where sexual be
havior is not proscribed 
by the criminal law and 
is not evidence of 
parental abuse or 
neglect, it should not 
be the basis for 
juvenile court juris
diction. 

NAC 
Courts 

No position taken. 

President's 1967 Task Force 
on Juvenile Delinquency & 

Youth Crime 

Advocates serious consideration 
be given to complete elimination of 
jurisdiction over conduct illegal 
only for a child. 

IACP 

Supports removal of 
status offense jurisdiction. 

---

NCCD 

Recommends 
removal of entire 
status offense juris
diction. 

HEW 
Model Act 
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NAC 
Corrections 

Eliminates 
jurisdiction over 
status offenders. 
Provides an ex
panded definition 
of neglect to 
provide services 
on a "no fault" 
basis where 
needed. 

No position 
taken. 
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6. Analysis of the Issue 

State juvenile statutes characteristically have broadly written 
provisions which allow the juvenile,or fam~ly court to ~xercise 
jurisdiction over a number of behav1~rs Wh1Ch fa~l outs1de of,a, 
general standard of morality, b~t Wh1Ch do not v10late any crlmln~l 
law. Thus, court jurisdiction is often a~thorized f~r such behav10r 
as associating with undesirables, acting 1n a way WhlCh endangers the 
morals of self or others, growing up in idleness and crime, leading 
a lewd, idle and dissolute life, etc. 

These provisions stem from a very e~pansive notion of , the ~arens 
patriae function of the juvenile a~d fa~lly courts. ,Most Juven11e 
and family court judges know from exper1ence that chlldren are 
characteristically incapable of making mature decis~ons as t~ 
what is in their best interests. Even where a partlcular chlld is 
capable of such a decision, it is.likelY,that he may la~k the 
discipline necessary to conduct hlmself 1n accordance wlth ~hat 
decision--especially in the face of peer pressure, the prom1se of 
thrills etc. In most cases, the juvenile's parents would be 
expected to provide the controls necessary to help the juvenile to 
conduct himself in an appropriate manner. Where, however, these 
supplementary controls are not forthcoming for,some reason ~r 
another, it is the responsibility of the juvenlle co~rt to lntervene 
and supply them. Judge William S. Fort states that lf the sta~u~ 
offense jurisdict'ion over this behavior is eliminated, IIsupe~vlslon 
and control of children in wide areas of their needs and the1r 
conduct is abandoned by the state. 1I1 

Current standards groups and commentators, however, find a great 
many difficulties with these general pro~ectiv~ statutes. Th~ 
major area of concern is the vaguene~s wlth wh~ch these ~eh~v:ors 
are defined, creating a situation wh1ch,lends 1ts~lf to JUd:c1al 
overreach--to allowing juvenile and famlly court Judges to lmpose 
their own sense of moral propriety on every child and parent who 
comes before the court. 2 Thus: the President's 1967 Task Force 
on Juvenile Delinquency and Youth Crime expresses concern th~t the 
general protective statutes are often.used to coerce,con~ormlty to 3 

adult standards and eliminate such thlngs as long ha1r, Jeans, etc. 
The International Association of Chiefs of Police express a similar 
concern in stating, liThe broad scope of delinquency ~tat~tes ~n~ 
juvenile court jurisdictions has permitted the coerClve lmposltlon of 
middle-class standards of child rearing. 1I4 

These provisions intended to protect a juveni1e ' s morals, have 
also been subject to ~ttack in the courts. In Gesicki v. Oswald,S 
the federal court for the Southern District of New York declared 
that state's Wayward Minor statute void for vagueness. The statute 
gave the court juri sdi ction over one II who was morally depraved •.. 
or' in danger of becoming morally depraved. 1I6 
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In Gonzalez v. Maillard,7 a three-judge federal court declared 
the provision in California Welfare and Institutions Code Sec. 601 
giving the juvenile court jurisdiction over a child lIin danger of 
leading an idle, dissolute, lewd or immoral life" too vague to 
se0ve as a constitutionally permissible standard on which to base 
an arrest, or an adjudication of a juvenile as a ward of the court 
and permanently enjoined further enforcement of that provision. The 
court based its decision on the seriousness of the deprivation of 
freedom and social stigma associated with being adjudicated a Sec. 601, 
and the fact that all other constitutional guarantees (right to 
counsel, hearing, notice, etc.) become meaningless when faced with 
a too vague statute. The Supreme Court vacated the Gonzalez 
decision in 1974 and remanded for reconsideration only of the order 
for injunction relief, thus possibly indicating that the declaratory 
judgment that the particular section of California Welfare and 
Institutions Code Sec. 601 in issue is unconstitutionally vague 
still remains valid. s 

This vagueness problem has prompted a large proportion of 
standards groups and commentators to recommend that provisions like 
"growing up in idleness and crime," "associating with undesirables," 
etc., be eliminated from the juvenile or family court's jurisdiction. 
The President's Task Force on Juvenile Delinquency and Youth Crime 
considered the possibility that a statute intended to cover this 
kind of conduct could be drafted with sufficient precision so as 
to eliminate the possibility of overreach. If felt, however, that 
in the final analysis such an effort would probably be futile. 

It must be recognized, however, that the most earnest 
efforts to narrow broad jurisdictional basis, in 
language or in practice, will not altogether remove 
the possibility of overextension. Statutory drafting 
deals necessarily in the general; applying legislation 
is in the last analysis subject to its administrator's 
views. 9 

Also characteristic of most state statutory schemes are 
provisions for juvenile court jurisdiction on the basis of sexual 
misconduct (or more realistically, sexual activity of any kind). 
Such provisions appear to be intended more to the protection of 
girls than boys as they are invoked almost exclusively for that 
purpose. Judges feel that this jurisdictional base gives them the 
power they need to protect a young girl from damaging her life with 
repeated illegitimate pregnancies--or even from taking the first 
steps down the path to prostitution. 

Many standards groups and commentators feel that sexual mis
conduct should also not form the basis for juvenile or family 
court intervention in the lives of children. Professor Aidan R. Gough 
in his Tentative Draft of Juvenile Justice Standards Relating to 
Status Offenses submits that although a youth's sexual activity may 
be an indication that he or she is in need of some kind of services 
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or treatment, "the juven il e justice_system is neither the pl ace 
to get it or to be referred it /sic/." IO Judicial intervention 
in this area rarely alleviates the-problem and more often than 
not worsens it. Therefore, unless the sexual conduct is a violation 
of the criminal law or is evidence of parental neglect or abuse, 
it should not form the basis for juvenile court jurisdiction. 11 

7. Task Force Standards and Rationale: 

The Task Force rejected such criteria for intervention as 
"wayward behavior," "in danger of .leading an idle, dissolute life," 
and "sexually promiscuous." It felt that such vaguely drawn 
statutes lend themselves to discriminatory application and can 
result in inappropriate and often harmful intervention. 

-\ 

57 

Footnotes: 

IW. Fort, "FI"Om the President" 19 Juvenile_ Court Judges Journal 
2 ~ 7 (1968). "' 

2President's Commission on Law Enforcement and Administration 
of Justice, Task Force Report: Juvenile Delinquency and 
Youth Crime 25 (1967) ~ereinafter Task Force Repor!i. 

3Id. 

4R. Kobetz and B. Bosarge, Juvenile Justice Administration 
214 (1973). 

sGesicki v. Oswald, 336 F. Supp. 371 (S.D.N.Y. 1971), aff'd 
sub. nom. Oswald v. Gesicki., 406 U.S. 913 (1972). 

6Id. 

7Gonzalez v. Maillard, No. 50424 (N.D. Cal. 1971), vacated and 
remanded sub. nom. Millard v. Gonzalez, 416 U.S. 918 (1974). 

sGough, Tentative Draft III, Juvenile Justice Standards 
Relating to Status Offenses T6-l197~; not yet reviewed or 
approved by Joint Commission) /hereinafter IJA/ABA Tentative 
Standards DrafY. --

9Task Force Report 27. 

lOIJA/ABA Tentative Standards Draft 62. 

l1Id. 
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