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‘ @ : L INTRODUCTION. ] ;o

o . , : oo During 1975 ‘and 1976 nearly 300 lawyers in Phoenix and Tucson,
o 7 Arizona participated in an experiment to study Whether an appeﬂate gourt
can decide cases quickly and fairly, soon qfter tiig} on the basis of skeletal
written materials aiid without a transcript, but with full oral )\nesenta’aon
by counsel. L

D . The ‘experiment was funded by a grant from the Law Enforcement .
. o ) e . Assistance Administration to the Arizona Supreme Court, and was con- '
- ' ' N ducted with the aid and cooperation of members of the Advisory Council
on Appellate Justice and the staff of the National Center for State Courts.
The major findings of this experiment reflect that panels sunulatmg an

. B R , appellate court were able to decide a majority of dases with extended oral

; T , : SR , argument, an abbreviated record, and only limited memoranda of staff and

greatest dwadvantage in suchra procedure to be; lack of transcript.

e ‘ ment, the methodology used, the findings whjch resulted, our conclusions
‘ drawn’ from these findings, and our observations on the approaches which

, the experiment suggests may be tried in thrﬂ future.

5 o , While the repbrt is written by the co-chairmen, who take full responsi-

: : g bility for detail, it has been comprehensively reviewed and revised in the

s ' light of consultation with the Advisory Committee and staff.
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‘counsel. The experiment also revealed that the participants perceived the .

This is a report setting forth the reasons for, undertaking the experi- N



1I, WIIY THIS EXPERIMENT — THE DIMENSIONS
o ‘ - OF THE PROBLEM.

It is by now commonplace to speak of the crisis of ifelume in onr
courts, and in recent years considerable attention has been focused on this
volume in the appellate courts. While the load in all courts 4s increasing,
the load on the appellate courts is rising even faster than that in the trial
courts; the burden is shared by both the state and federal jurisdictions.?

Arizona, with one of the most rapidly growing, populations in-the
country, is'no exceptmn. In 1965, when the state’s intermediate appellate

* court was first established, the-tatal filings in that court numbered fewer

than 500. Ten years later, while the number of judges doubled from 6 to 12,
the number of flings had more than tripled! At the same time, therf\lmgs
in the Arizona Supreme Court doubled as well. f

Appellate courts are reactmg to the problems of volume in many ways.

Although the responses are vatied, one thing is clear: the traditional

method of deciding every appeal on the basis of judges’ personal review of
full records, extensive briefs by counsel, lengthy oral argumenf and dis-
position by means of elaborate published written opinions, is disappearing,
Being substituted are a number of different methods, which either singly
or in, combination intend to streamline the process and reheve the burden
of the appellate judiciary. ;

It is not the function of this report either to detail or to criticize these

methoﬂs. It is, however, useful to have some understanding of the prin-

cipal new- techniques now being used by appellate courts in order that the

. elements of the Arizona Appellate Project can be seen in proper perspec-

tive, Generally the principal innovations include the following:

1. " Edimination of published opinions in a large number of cases, and

use of brief memorandum decisions, some no more than a sentence or two.

2. Increased use of central staff to'summarize the briefs of the parties
so that the judges no longer read all of the briefs before oral argument;
staff screening of cases at an early stage, including recommendations on the
length of briefs and argument; staff drafting of the proposed orders and
decisions. The most extensive use of this type of central staff has been in
the intermediate appellate court of Michigan, where approximately 30

IIn the federal courts, appellate Alings increused 800% between 1961 and 1974, See 1974 Ann,

Rep. of the Ad, Office of thé United States Courts, 179, In the state courts of Dlineis, California dnd

Michigan, for example, nppellate filings increased between 100% and 200% in seven-year periods during
the late 1960°s and early "70's. See Ad. Office of the il Cts.,, 1965 Ann, Rep. to the Sup, Ct. of 1L,
at 28 (1968); Ad, Office of the Il Ctsi, 1972 £nn: Rep. ta the Sup. Ct of 1, at 61 £1972); Jud.
Coun, of Cal, Twintieth Biennial Rep,, at 188 (1965); Sup. Ct. of Mich., 1967 Ann. Rep. incl. Jud.
Stat’s,, at 12 (1967); Ann. Bep. of the Mich, Ct, of App., 56 Mich. App. xx (1974),

2 For z\m\lys)s of recent. appellate developments, see, for example, D, Mendor, Appellate Courts

.,faﬁ ¥ Process in thie Crisls of Volume {West 1974)3 3. D: Hopkms, “The Winds of Change: New -

Styles. jn the Appellate Process,” 3 Hofstra Law Review 649 (1975); Reports & Recommendations of
the Advisory Conneil on Appellate Justice, 1975. Also see “Symposiums Judges on Appellme Reform,”
23 U.CL.A. Law Reciew (1976),

A o

-

lawyers assist the 18 judlges.®, Some courts, while resisting radical enlarge- o

ment of central stafl, have increased the number of law clerks assigned to

individual judges. Members of the California Supreme Court now utilize’
“sthree law clerks, while the Chief Justice has ten law clerks at his dispo’sq]

8. The elimination or drastic reduction in the length of -oral argument-
in all but the most significant cases, Total elimination of oral argument has
been most extensive in the Fifth Circuit, but in all courts oral argument of
more than a half hour per side is rare.t

4. Increase in the mamber of appellate judges. The utility of this
device may well be reaching the point, of diminishing return. As aptly
pointed out by Professor Hazard, a proliferation of appellate courts can
convert the appellate system into a “Judicial Tower of Babel,” divesting
each intermediate gourt of significant authority.® :

5. Use of settylement conferences conducted by a staff member or by
an appellate judge ‘to encourage the parties to settle their dlsputc prior to

- appellate court dxsposmon

Many of these' \innovations are built upon the common premise that
not all appellate casl‘s need be handled in the same way. Under these new
procedures, some cases do not receive a pubhshed opinion; some are nof
fully briefed or argued orally; some never reach the fifll appellate court
at all.

If cases ‘are to be treated differently, then there must be serious con-
sideration given both to who determines how a given case should be
handled and on what basis such determinations are made. Many of these
reforms share tendencies first to delegate the classification function jn-
creasingly to'staff, and second to base all determinations solely on wntten
submissions. :

~Such trends suggest a growmg depersonahza’non of the appellate ju-
dicial process which many have found disquieting.%  In the past, litigants *
could fairly be assured that their briefs would be read by the judges, that
their counsel would have an opportunity to address the judges personally
in oral argument, and that the decisions of their cases would be written by
a judge or under a judge’s personal direction. When courts rely heavily

3For a dxs-mssxop of the ‘Michigan court’s use of stnff see Lesinskd & Stackme}en ‘Trl‘heanng
Research and Scfeening in the Michigan Court of Appenls,” "6 Vanderbilt -Lawe Review 1211 (19783,
For a discussion of Arizona Supreme Court use of stoff, see Cnmeren, A*The Central. Staffs A New '
Solution to' an Old Problem,” 23 U,C.L.A, Law Review 465 (1976),

4 See Haworth, “Screpning and Summary Procedures in the Umtecl States Cuurts of Appeals,™ 1973
Washington University Law. Quadrterly 257. The Fifth Cirenit has@escribed its procedures in Murphy v.
Hopma: Well Serv., 409 F,2d 864 (5th Cir. 1969); Huth v. Southern Pacific- Co., 417 F.2d 526 (5th
Cir, 1969 IR : ’ -

. 5G, Hazard, “After the Trial Court~ The Renlities of Appellate Review,” The Czum, the Public
and the Law Expwman 60, 80-81 (H. Jones, &d., 1965).

- 6 See, for example, Ileport.s and Recommendnhons of the Advisory Council on Appel}'ite Justice on -

Improvement of Appellate Practices Including San Diego Conference Report, pp. 82-38 (l975) )

()
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upon central sthﬁ’ for énitial screening of briefs and for recommerided deci-
sions, and when oral argument is eliminated, all those assurances are gone.
When such ngw procedures are coupled with the large scale abolition of
written published opinions available for all to read and evaluate, an
inevitable result is the dimirished,  visibility and accountability of the
appellate judiciary. . §

At the same time, most appeliate}:reform to date has concentrated on
relieving the burden of the ]uchcmw without focusing directly on the
rising costy of appeal which must/}'e bérne by the parties, or in the case of
indigent cr}vnmal appeals, by the public. The amotnt of time required for
lawyers to review a full reco j ‘and pxepare\ romplete briefs is large, and in
an inflationary era, lawyers’ charge hxgher hourly rates, While precise

figures are ot available, t]e experience of lawyers serving on this Advisory -

Committee is that appel]ants in a civil appeal must expect to pay a mini-
mum of $2,000 to $2,50 for attorneys’ fees alone; $5,000 to $10,000 is very
common agd some feés are far higher. Transcript costs are also mgmﬁcant
In Aruom\the average cost of a trangeript is now estimated by the court
reporter fqr :the presiding judge of Mancopa County Supenor Court to be
$200 per da\l of trial.

Th(‘ Arizona project was an effort to eva’lu'lte experimentally a new
progess that might retain the virtues of expedited procedures, but would
eliminate the tendency towards depersonalization and reduce counsel fees
and traniscript costs to litigants. The experiment accepted the basic premises
that (a) many cases can be decided on an expedited basis through elimina-
tion of many traditional steps, (b) staff assistance to the court is important,
and (c) not all cases warrant a full published opinion, However, the ex-
periment departed from other appellate innovations in several significant
respects, First, under the procedures used in the Arizona experiment, the
appellate panel itself would consider the cases almost immediately after
trial. Second, the court itself, not staff, would decide.whether a case could
be summarily decided, and if not, what additional procedures by way of
further briefing, argument, or transcript were necessary. Finally, and pér-
haps most important, the opportunity for oral argument and ‘the con-
comitant open exchange between counsel and judges would be maintained

in virtually all cases. The procedure most closely resembles the procedure

npw utilized by many appellate courts in handling applications for man-
damus and otiigy extraordinary writs, -
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1. OBJECTIV ES OF THE EXPERIMENT.

This experiment drew heavily on the proposals. of the Honorable
Shirley M. Hufstedler, Judge of the United States Court of Appea'ls for the
Ninth Circuit, and Seth M. Hufstedler, a practicing attorney and former
president of the California State Bar Association.” It also drew upon the
experience of the English system, where there is predommmt reliance upon
oral argument as opposed to written briefs.® N ”

In a series of articles, the Hufstedlers developed e+proppsal for sum-
mary appellate review shortly after the new trial motion i¢ determined.
The appellate court would hear oral argument but there would be only
limited briefs and no transcript. .

At the heart of the Hufstedler proposal is a dlstmcnon between “the -
two basic functions of-an appellate court: the review of the case for pre]n-
dicial error (termed the error-cofrecting function), -and the review of im-
portant questions requiring.a full statement of the law for purposes of
establishing precedent applicable in Gther cases (referred to as the institu-
tional function). A basic hypothesis of the Hufstedler proposal was that
the institutional function required miore traditional appellate review, but
that the error-correcting function could be performed by prompt review
after the trial, with only a dlscretlonary appeal from that determination.

The Arizona project® provided a live demonstration of the Hufstedler
proposal to test the hypothesis and more generally to suggest the utility of
summary appellate review at an early stage. The specific questions which
the project sought to answer were;

1. To what extent can cdses be decided almost immediately after’
trial without transcript or full briefs, but with the benefit of oral argument?

2. To what extent does such review result in saving of elapsed time
between filing of an appeal and adjudication?

3, ' Can oral argument be used adequately to inform the cowrt of the
issues presented?

4. Can limited memoranda by counsel, prepared for the purpoSe of
a new trial motion, adequately inform the Court about a case?

5. Can a skeletal staff memo intended as a summary of issues, pOmts
and authorities, assist the Court?

6. To what extent do cases which can be decided in this summary
fashjon involve purely error-correcting functions of the Court; do the cases

7 Hufstedler, “New Blocks for Old Pyramids: Reshaping the Judicinl System,” 44 Southern Cali-
fornia Lato Review 901, 910 (1971). Judge Hufstedler’s ideas are eypanded on. in an article cp-authored
with her husband, Seth M, Hufstedler, See Hulstedler & Hufstedler, “Improvmg the California Ar:pe]late
Pyramid,” 46 Los Angeles Bar Bulletin 275 (1971}, =3

~“88ee D, Meador, Cnmmnl Appeals ‘English- Practices & American Reforms { University Prets of

© Wirginia 1973).

9 For a preliminary. discussion of the Arizona Appellate Project, see Jacobson, “The Arizona Appcl~

. late Project: An Experiment ju Simplified Appeal,” 23 U.C.L.4, Law Rm:u:u.z 480 {1978). sy s
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mvolvmg 1eshapmg of the law * 1equ1re fuller mesentthon and judicial
consideration? =

7. Can such a procedure result in a savmg of judge time?

8. Can such an experiment provide any indication of saving of

counsel time and expense for litigants by use of such a procedure?

. The project -was not intended to provide a scientifically reliable sta--

tistical basis for predlicting the success of the procedure, The data Which
has been compiled should not be so interpreted. Rather, the project was

“intended to provide experience with such procedures md to euggest pos-
“sible avenues for future experimentation and reform.

The project was partlcu]arly novel in that it superimposed a test
system upon real lawsuits,to see whether it was possible to obtain a sense

of the fairness and acceptability of the procedure;\wthout actually using=

the procedure to determine the cases.

The experiment involved 75 actual civil cases in which judgment had
recently been entered and a motion for new trial had been filed, In each
case, a panel of lawyers simulating an appellate court panel reviewed both

the new trial motion and specially prepared staff memoranda, heard the

actual:arguments on the motion for new trial, and then, outside the pres-
ence, of the trial judge, conducted additional oral argument. At the con-
clusion ‘of the argument, the panel retired to determine whether it was
able to decide the case on the materjals presented, and if so, what its
decision would be. All participants, the panel members and advocates,
filled out extensive questionnaires to evaluate the process. The number of
volunteer man hours involved in such an experiment has been enormous,
and we are deeply indebted to all of the members of the bar who par—
ticipated.

The completed questionnaires themselves were kept in stnctest confi-
dence so that the panel's decision would have no influence on the later
course of the litigation. Each' of the cases thén proceeded in the normal

" fashion: ‘the trial judge ruled on the new trial motion, the losing parties

decided whether to appeal or not to appeal, and the actual appeals tal\en
proceeded in accordance with established Arizona procedure.

‘While such a summary method of review may well have even greater

utility for criminal cases than for civil cases, only civil cases were used in

this experiment in order to avoid any possible impact on the constltutlonal
and statutorily protected rights of the criminal defendant.

Prior to undertaking the experiment, it was necessary to generate the
cooperation of those lawyers and judges whose services were essential to
its conduct. This began with a meeting of leading members of the bar in
the counties to be affected — Pima and Maricopa (Tucson and Phoenix) -
and the presiding judges of these counties, together with laymen who in

the pas%had shown an interest in the judicial process. From this meeting, -

. 6

ot

&

O

a consensus was drawn that the experiment held practical promise and
that those present would pleage their support to its implementation. From
this group and othexs were also drawn an Advisory Committee to offer
suggestions; criticisms and support for the project itself. The composition
of the Advisory Committee consists of lawyers, judges, newspaper editors,

legislators, dedtis of the two Arizona law schools 'md laymen interested in-

judicial reform. ~ ° :

This committee was active in oEermg suggestions at the begmnmg of
the e\:pemment 1;’/ evaluating the experiment’s progress at the midway

. point, and in pregaring this report at its conclusion.

Arizona Supteme Cjourt Chief Justice James Duke Cameron requested,
by a letter published i the Arizona Bar Journal, the cooperation and
pazrtlmpatmn of membcrs of the bar in the conduct of the experiment. :

Arrangements were then made with the Jaw schools at Arizopa State
Umversxty and the University of Arizona to supply the students for the
preparation of briefing memorandq} to be used by the lawyer panels.

The entire project was. placed under the administrative direction of
William P. Dixop~=Project Director, Compilation of statistical data was
mad@with the assistance of Prof, Dickinson McGaw, Department of I’o-
litical Science, Arizona State University. '

This is_the first experiment to our knowledge which has attempted to
simulate an appellate procedure-in the context of actual court litigation.

The results dramatically suggest. that a high proportion of ‘cpses can be

fairly decided in this manner, and that- the bar is recepth o such
expedﬁ:ed procedures.

i
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1V. METHODOLOGY.

‘ Alivector, or a law student under his direction reviewed the clerk’s file a,u
leproduced pertinent portions of it. This feproduction always included jthe

3
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In order to conduct this experiment, a laboratory was necessary which
would, as closely as posslble, approximate an appellate oral argument. The
tln&Lvo rt hearing motions for new trial provided such an environment. At
 this p(i t in the trial court proceedings, the decision has been reached on
the m;nts of the litigation, a document has been prepared attacking that
declsxon a response has been filed, and oral argument has been set to argue

the issue, In a sn‘nphﬁed form, this is the familiar appellate procedure of

opeting brief, answering brief, and oral argament.

Unlike the setting of an appellate oral argument, howevex where the
ulaWyers come to the appellate court to conduct their advocacy, it was
necessary to bring the appellate court (the lawyer panel) to the lawyers in
the trial court setting, Some administrative problems were created because
the lawyer panels were busy practicing attorneys, the time period between
notification of the heanng on the motion for new trial and the actual trial
was normally less than 15 days, and it was necessary to review and prepare
v;staE memoranda within this period.

~ The project director developed as much lead time as p0551ble by con-
tacting each judge handling civil matters on Friday of each week to. ascer-
tain if that judge had a motion for new trial or motion for rehearing
pending. These individual checks were necessary in Maricopa County,
where the bulk of the experiment was conducted, since that county did not
. utilize a Master Calendaring system. If a motion for new trial had been
set, it was then necessary for the project director to review the court's file
on that case to ascertain its Con)p’ltlblhty with the proxer*tﬁ aims. -

At the beginning of ‘the project, it was felt that the volume of monons
for new trial would allow the project director to pick and choose only
those motions in cases which had a high probability of futyre zippeal To
this end, certain criteria were adopted to predict appe alabxhty These in-
cluded the amount of money inyolved, the parties to thie litigation, the
novelty of the issues presented, and the gpestioning of trial counsel to
determine their decision to appeal if adversely affected by the motion for
new trial. However, it became almost immediately apparent that the vol-
ume of new trial motions was not'sufficient to permit this selectivity if the

project was to be completed within the time frame allowed. While the
_ project director did use some discretion in determining which new tial

motions would be used in the expeiiment,*® the result was that most new
trial motions heard in Maricopa and Pima Counties durmg 1975 and early
1976 were included in the project.

"Upon being notlﬁed that a new tnal motion had Been Set the pxo]ect_

e \J«.

10 The -discretion used whas negiative in mture thnt is, rather than positively choosing cases which

had « high probuobility ‘of appenl, only. those cases whwh the director felt- had no poss:bihty of appeal
were ,rejected.

Rl
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complaint, answer, pretrial memoranda and judgment or verdict and alse)
included such other pertinent matetial as would be helpful in recreatmé
the fictual and legal issues presented by thg case,

Based upon this material, a student prepared a “Demonstration PaneL,
Briefing Sheet” (see Exhibit A) for use by the panel. This briefing sheet
resembled work often done by an appellate court central staff in the prep-
aration of appellate memoranda. ¥ :

The briefing sheet and the reproduction’from the clerk’s file were then
delivered to the members of the demonstration panel, usually two to tmee
days prior | to the oral argument on the motion for new trial.

Selec tjbn of attorneys to sit as judges on the demonstration panels
originally yvas done from lists compiled by the Advisory Committee con-
sisting of ‘attorneys with a strong background in appellate practlch\ This
list was soon exhausted because of the number of panels ultlmately in-
volved (162 attorneys part101p'1ted as panel members). Attorneys were

_drawn from all sections of the bar, although most had some appella\e
practice background. As a result, the panglists represented a more random. -

selection of practicing lawyers which, in our opinion, makes their reactions %,
more representative of the views of the bar as a whole. \

. The project director, upon being notified of a new trial motion settmg,
immediately contacted counsel involved in arguing the motion to obtain ¢
their permission to have the panel sit on their case, Upon obtaining per-
mission from trial counsel, the trial judge involved was contacted by letter
advising him"bf the presence of the demonstration panel and requesting -
notice of any continuance of the oral argument. ‘

The project director also sent letters to five potential panehst attorneys

‘requesting their assistance in the project and giving them a choice of cases
_ and dates upon which to sit. Experience $howed that out of the five re-

quested -appearances, three panelists could be impanelled. Also sent to the
potential panelists was the méssage from Chief Justice Gameron and a copy
of procedures prepared by the project director and the . co- chaftmen.

The road from original setting to impanelling a three-lawyer court to

hear oral argument was not always smooth, pockmarked by continuances
of oral argument, busy court calendars, and litigants’ reluctant to have

- panehsts sit on their particular case, However, for the. 75 cases upon which
’ panellsts actually sat, the following scenario was typical: -

‘1. The panel members sat and listened while trial counsel argued the .
pros and cons of the motion for.new trial to the trial judge. During this
period of oral argument the panehsts themselves were instructed to make:

~no comment, and ask no questlons to 'woxd any poss1b1hty that their com- ~ R
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T B : : :
: htlgants before"the court. 5 b i .. questionnaires. These probfems centered primarily upon some inadequacies - .
B 2 Following the close of Ol‘a argument to the court, and in the A - of the questionnaires themselves. For these reasons, we ‘do not pretesid that =~
R absencc of the trial-judge, the panelists were then given the opportumty to i . the statistical data would withstand critical statistical analysis. However, ST
: ask any questions theyﬂdeslred of trial coun\el : i ® 7 we do believe that the data presented is indicative of what might beex- = 0 °
~ I : T e A “pected if the procedures outlined were actually placefi in operatron and ¢
8 F ollowing the close of this portion of the oral argument the panel— \> a4 that if provides insights into areas in WhI\.h no data of any kind has
c ists then met and filled out the “Panel Questionnaire.”, (A copy is attached 7/ . prev1ously been gathered S v SO e
g A Exhlbr’i.\B ) The Panel Questionnaire sought to determine whether, if P e _ FE c e
. v this case were actually appealed, the panel would affirm, reversetor be - i o j , i i e ¢ , ‘ : e B
, . unable to reach a decision based upon the law student briefing sheet, the . 7 e S S e N
: “memorandd of trial cotinsel. in support and in opposition to the motion for = - ; B o T : o : '
- -new trial, and the oral argument presented. In addition, the Panel Ques- : :
i tionnaire sought information; if the panel was unable to decide, as to the i e : . S ol -
reasons for the indecision and if; in the panelists’ opinion, the case would: ’, e S ETTRIPTEE Ji
B deserve a written opmlon Also, the panelists ‘were asked; to complete an- . ‘ h . . e z S RN o
. “Individual Questionnaire” (copy attached .as’ Exhibit C) and- the trial : : [ e i ‘ - PRE
Lo counsel were likewise asked’ to complete an “Attorney’s Questionnaire” . : . IR R B , PR I
L '(copyattachedasExhlbltD) SR D A el e L T e e
~The statxstlcal data presented in thls report is drawn pnmmly from Th o ; et B r
the Panel,rlndmdual and Attorney Qus’f.ﬁom\anes As a further check on o R DRI ’ ;
 the experiment’s effectiveness, the project interids to compare the results of B . o o ;

.the panel determination with the results actually reached on appeal by an =~ Lo A
_-appellate court, Of the cases heard by the p'mellsts appeals were perfected , _ el . ,
in approxunately 20, prov1dmg at least a small samplmg for thlS companson e s T [

purposedt. . , o & R T i e

& R TWenty-ﬁve workmens compensanon cases a]so Were mtended toobe - o i s TR "»j‘» ST e
L R “handled under this procedrire, utlhzmg, instead of lawyer panels, actual © = : EERe e : e
appellate ]udges sitting oh actual casés. To this end a great deal of time o
| and effort was expended in attemptmg to perSuede the Workmen’s Com- - e
N pensatlon Bar of ‘the utility of th& pJOJect devising procedures. to be e )
o utilized in the process, and drafting forms. The results were disappointing = 'f - T g CTIEL AR U
o as only three actual cases were submrtted under the procedure too few to . / B R R I e L e
o “draw any- conclusmns e : , S S ' L S R

- Ine rev:ewmg the statlstlcal data and the conclusmrzs drawn from ’chat J,Lm R o e T e E
- data, some important caveats need to be stated. First, ‘the. experiment on, T R T T et e T e e g
. the part of the panels was a simulation; that is, r,the panek decision did not B R ‘ RN B I
o “have an actual éffect on the litigation. “Second, lawyers ! ather than fudges
cwere used in the demsronal panels Third, ’the expenment only used 75 "

o None oE the cases actuully had been decx&ed by the Arizona Appellnte Court at the hme thxs el : : L S Sl pee et
report was prepared Only six were at issue.’ . . . : ' .
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T A STATIS.TICAL ANALYSIS. ¢

AS?\TO What Extent Could the Stmulated Panels of Appellate Iudges
\Demde the Cases?Umng this Procedum? S ,

Of the 71 cases in %

hlch the panelists’ decision was ascertainable,12

the g

or &4 o 0
Co 'Pne panel decisions were. ' ‘ :
* s ‘ UNABLE TO
AFFORMYE  a REVERSE - ‘MODIFY ¢ DECIDE
f \\» b : [ . R .
58% . wn  16% ¢ 1% 25%

3. In order to detetmine whether a trend exists based upon the type
of case involved, a breakdown of the demsmn by case type was analyzed.18
Such an analysis shows -

S : o ‘ “Type of Case(

Decision : Contract Tort MV Tort NMY ~ Other
- Affirmed Y 38% 67% 58% 57%
Reversed ..iciccinponiines 519 17 20
‘Modified ... - A 0 S LR -
Undemded PRGNSR Lo 14 25 17
100%«) 100% - 100% 100%
(Number ofresponses) e 8T) 0 (63) 0 (48) (48)

nel was "ible to decrde 53 or 75%. The panel was unable to decrde 18 -

4. To test the hvpothesrs that the mstrtutronal functlon wouid cause

~ the most difficulty in reachmg a decision, in those casés in which the “panel
“was unable to decide; pap 1;1s+s L vere asked to mdleate faciors whrch ac-

counted fb[r thelr mdecrsro

o P AR B ‘ E A

f‘ STy

12In four of the slx cases where the Panel Quwhonnmres were nussmg, we m'e unublo to determme ]

“the panel's rcSult from ‘the data, o
13 The numqlncal breakdown of cases thlnn each category 13 as, follows
D UCORETACE i e kv SO ‘.e...u..”.......“’....,“20
tort — motor vehicle .. i vl e 22
tort — :monmotor ‘vehicle ... S XT
other, mcludmg : . . e
domestic’ relations “wiLiaveviy s ovai)
nonclasSiBed | ey ik i .

vhalse e i

T AX S R

-x

a . declaratory “judgment “. oL ca v e 1
) wrongful death. ', L wavsiesuninty ares S8 X
probate . s .,......;,...v...( ........ 1

" condemnation ., D A

statutory mterpretntron s
len foreclofure . .iiisienes .
admxmstrauve Jaw Ve r e s wopney 1
e v : : E R T

75

i

\
14 Panelists ‘were- also given ‘the opportunity to- supply *“‘other” rea\\ ons - in several ‘cdategories.” The
" responses- in_this category were not statistically significant. | : :

N

12

.

D B

24 4 B . B
o o v © 5

The reSpcmses weres, ' ‘
~Unable to decidebecause there were factual
conflicts requiring & transcript ... : : 0.
Insufficient background' information oges e

Complexity -of legal issues A i

RA‘Lw TP

12%
~ (Total responses 50)

f_‘_._.v

5. Al panelists were asked to rate the dlfﬁculfu'gf deciding the case

tA2d

in order to ascertain whether the matermls presented were sufﬁment The -

responses were:

Quite easy o el P 49%,
Moderately difficult ... i RS- eeentine 3%
Very dichult‘ . 17%

e ' (Total responses 190)

o

6. Applymg this same factor to case type the data shows:

: (5;"‘" 7 , . : ™ "4 Type of Case

S Difﬁculty ‘ Contract Tort MV Tort NMV Other
Very difficult ....orcenncienns .. 33% 4% - . 23% 15%
- Moderately difficult ... 28 28 80 58

qute (5 e 44 B8 47 o 2T

"0 o T8 10

' (Number of responses) ........ (48) (69 (47) (45)

N e : ¢

B ' Correlatwn of ¢ Cases Deserumg Pubhshed Opzmons with Other Factors.

Inan 'itternpt to gsolate the eorrecnonal function of the court from its -

v mstltutronal funiction, the partrcxpants were asked whether the partictlar
* case deserved a written opinion. ‘Rule 48, Rules of the ArizonasSupreme
_Caurt, presently allows the rendition of Memorandum -« Decisions (non-

pubhshed) by the appellate court of those cases havmg no precedenhal o

vaJite. These responses showed:
. /’

AL Of the 75 cases, the panelists responded that a pubhshed wrrtten
~ “opinion was warranted in 85 cases or 47%.15

i -4,)

felt that 13 or 72% requlred a written opinion.

o

' responded that 22 or 49% required a written opinion,

4. The responses of arguing attorneys to this quéstion mdlcate that:

33% of attorneys in affirmed cases believed a pubhshed opmron was
necessary : o L R Y

o B =

‘:tuted as to why a pubhshed opinion wils. felt to be warranted, the answers generally reﬂected a legiti-
. - mate lack of ‘existing nuthonty Arxzona. in compunson with other states has a relutuely small body
. of reported case law, . .

s

2. In the 18 casgs which the panel was unable to decrde, the panel ‘

-3, Of the 53 cases which the pwelfsts were able to decrde, the panel '

15 This ﬁgure muy seem high' as comﬁared to other Jur:sdnchons. However, -in rewemng the reusons‘

o I
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A

i

' B ) . \ L ¥ o ’
., - B8%inreversed cases recomfnended an opinion. -
7 "% in unaecxded cases zecommended opinions..

(Based on 189 responses) o

5. A correlation-of the need for published opinion with the dec sfonal.
difficulty> of the case reflects that of those panelists finding the case very
difficult to decide, 22% wanted a written opinion. Of those panelists who

¢ found the case modergtely difficult, 43% wanted a written opinion. Of those
" finding the case easy, 34% wanted a written opinion. &

6. Panelists’ determmatmn of necessity of wrztten opinion by type of

case i .
) a S . xType of G'ase
Necesszt J of N : ' , R
Written Qpinion’ . Contragt ~ Tort MV~ Tort NMV - Other
Yes ... e B3% . 32% 55% 68%.
No ...... sresianioni . 37 65 45 82
[ : 100% 100% - 100% 1005
' ( Number of responses) ........ (71) (108) - . (83)

(#4)

; C. Suﬁiozenc 1y of OmZ Argument ? ’

R

1 In tnstmg the overa]l sumeency of oral argument panelists’ re-
" sponses were:

More than adequate

Adequate .

Less than adequate

89% (61 responses)
48% (93 responses)
20% (87 responses)
e : (Total responses 191)

2, dn indicating specxﬁc areds ‘of insufficiency, the pane]lsts responded

as follows: S AR
C e o ‘ Pewentage of
= : ; ‘ L - Panelizts Respyndmg
* Apparent unpreparedness. ... 5% ( 9responses)

Failure to present facts clearly .....7 9% (18 responses)

Failure to draw issues clearly, 11%(22 ;éspouses)

Failure to clarify murky areas of the case ..o 11% (21/responses)

“Failure to respond helpfully to court’s questions .... 3% (} 16 responses)

8, Of the panelists on cases which were unable to bL decided, 35%
hdﬁind oral argurnent less than adequate. ¢ 7

- \)

D. Adequac y of;:,, aff Memoranda

- Thé responses to the overall adequacy of the staff memoranda as an
.a1d in reaching a decision were:

ao%

More than adequate

Adequate . . 48%

Less than adequate ekiaind 20%
- L , {Total responses 189)

3

i
i
i
i
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Iil the undLCIded cases, 86% of the panehsts found the stqff memo 1ess than

Q. &

adequateq ~» A e “ el

c

[ )
o /J

o E. Suﬁ‘fcxeﬂcy of Counsels’ New Trial Memoranda

1 To, Ascertain the effect of the wn‘Lten aterial of counsel on the
result the panehsts responded to the overall sufficiency of counsels memio-
randa” hs+follows: - © : ¢

7

«\ Foera

More than ;I,dequate g - / e : e 18%
A,dequ*lte - onirass e eins AT%
vy {..ess than adequate . 85% ©

/ i (Total responses 191)
’ / " The percentages dld not “vary significantly between the cases

- v/ hlch thé panel was. able to decxde and those which the panal was ;not

Abls to decide. . , o
Lo |
F. Necesszty of Transcript. o

Sy

‘Panelists were asked whether a full transcmpt would have been help- :

ful, essential, or unnecessary in reaching a decision.
1. 'The responses were cross- -classified with the results the panel
reached in each case, :

e Importance of Full Transcript by Deczszon
y?ﬁf’l"ﬁ%ﬁf{; Afgjrmed ' Heuersed Undeczded
Essential ... s s 15% 26% 80T
Helpful ... creeriraentle 28 a1 24
U;;necessary ‘ ' 57 D 63 - 16 i
: : " - 100% 100% 100% ,
(Number of re5ponses) ............................ (98) (27) (42)
2 Besponses were also cross-clasmﬁed with type of case under con- ~\V /
s1deranon : ni
Importance of Full Transcnpt by Case Type
‘ . TypeofCase B
k ,Fufl Trapscript - Contract - Tort MV  Tort NMV g:O_thezj’
Essential ... o B1% 23% 8% 2%
Helpful —oiecrsonnnsas 97 8T % o2m
Unn"ecessary e 22 0 40 0 49 . 48 ¢
100% 100% 1005 = 100%
(T\Tumber of responses) ...... (8T ) (35) (ti()) sl (41)

motion is. riecessary if the sufficiency of the cevidenice is to be challenged. This ‘requlxement ‘mpy - have
- skewed: t}m £05e5 o 'thie proju}t toward those mvolvmg evxdenhm'y problems. iy

R S

RS
16" Arizona does not require a motion fov new trial as a’ prerequisite for nppeal Howevcr, suuh [

FE
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3. Although the panelist questionnaire contained queshdns 1ntended
to ascertdin the utility of a partial transcript as opposed. to a full transeript,
the respenses to the que§§10ns did npt provide 4ny me'mmgful dat'x because
of the lack (2/{’ clarity in the questions.~"

4. As nated above, lack of transcript was the single most important
factor perceived by the panel as 1espons1ble for inability to decide cases. ©

5. " Lack of transcript was also perceived as the pnnmpal disadvantage
of this procedure. (See Section H infra),

G. Lapsecl Time Between Trial Court .Judgment ancl promtwn on
Appeal.

The qmount of time 'which elapsed between the trial court's judgment
and the hearing by the simulated appellate court varied cons1derably, but
the time in most cases ranged between six and ten weeks,

This data obviously reflects the time elapsed between the date of
judgment and the motion for new trial. If this procedure Were in actual
operation, the appellate hearing would be after the ruling on the trial

. court motion, and a period of additional time would have to be added,

Also, in those cases in whichya pubhshed opinion is required, and for
those cases which could not be decided on this basis, substantial additional
“\txme would elapse before final decision. o

H. Perceived Acceptance and Desirability of the Procedure.

1. In order to obtain some measure of the overall perceived desir-
ability of this procedure, all panelists and attorneys were asked how they

thought competent appellate counsel would view this procedure. The

responses were: | B
Highly desirable ... k AN 17%

Desirable e " ierneensie BO% T

U’ndesirable ’ ' : : reiinse ¢ ~38%
' (Total responses 361)

3, Panel members were asked to evaluate their attitude prior to and
subsequent to participation in the panel project. The table below shows
pre-test and post-test results. A positive attitude prevailed both before and
after participation in the panel. Fifty-seven percent indicated their attitude

‘toward _the procedure was excellent or good before the panel, and about’

the same percentage- was found in the post-test.

o

g
Summa.ry Review Attitudes, Pre-test and Posts 77

A
‘ L Ty Pre-test :"I’ast-test
Excellent ... \ 12%.° 19%
Gogd , : .. 45 89
8680 wumimrenns : 38 25 .
Poor “ : 9 10
Very unlikely ... e
o - 100%°  100% ©
(Number of responses) : (208) (204)

Since at the aggregate level the above table shows both positive move-
ment in the “excellent” category from pre-test to post-test and negative
movement in the’ ‘very unlikely” category, we examined the amount of
change at the individual level. Taking the difference between the pre-test
'and post-test scores for individuals, we determined whether the attitude of -

- the panelist changed upward or downward or did not change at all.

Arialysis of the results showed a tendency toward an overall improved

attitude with 27%- changmrr upward, 52% not changing at a11 and 21%

chianging downward.
5. Finally, panehsts were asked to indicate what they thought were.

~ the ipositive and negative features of the summary review procedure.}?

The results are displayed in the following two tables, Most respondents
cited positive rather than negatives features. Speedy appellate review was
identified as the most positive effect, while lack of confidence cver the
transcript not being available was 1dentlﬁed as the most negative eﬁect of:
the procedure, '

There were 1o statlstlcally s1gn1ﬁcant differences betweén panel and

: attorney responses, - o : R , Percent Mentio‘nmg Positive Features

" Percent
2. 'We compared the responses of panelists in case§ which were able gtem g lat 689
to be decided with responses of those in cases which could not be decided. o peedy appellate review ‘ ' ;
In the cases which could not b decided (44 h i ¥ Monetary savings to litigants imrocs 66% . |
c o we en e eases which could ot be decided (44 responses), the remlts Savings in court time : 5 coenes S “
N ' : : v ‘ Savmgs in counsel time oo DA%
Highly des raule or Des1rab]1 e i 47% Makmg appellate pwcedures more avallable .............. reeseaensinn 39% . “
Undeslrable N / 5 f- X 58% (Total reS].lonses 361) !
‘ Of th(:‘. PanehSts n cases ‘VhICh COU]d be demded (189 responses) ‘ 17 Participants were given the opyortumty to make free, unstructured comments on-the advintages
nghly desirable or Desu‘able 7%  and dispdvantages:of this pro‘.edure ‘While this opportumty wits frcely exercised, we have not attempted
- . to categorize these responses. it .
Undesirable : L e e e 283 L i
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Percent Mentioning Negative Features
Item Percent
Lack of confidence over transcript not available ....ccoivecereneenne.. 48%
Lack of confidence in reasoned result being reached ............... 26%

May generate nonmeritorious dppeal 24%
Unwillingness to trust staff preparation 93%
Would not work and would duplicate eH:’ort woreeruasanes SRS 1)
qu generate more appeals e 20%

( Total responses 861)

R

N

A

,,qthe cases,

. motor vehicle cases. This result could possibly be influenced by the fact

 appear to be least able to be disposed of by thlS procedure since 50% of
‘ those cases were unable to be decided. . . - .- 0 e

VI. CONCLUSIONS,

The following conclusions are suggested by an analysis of the st&tm-
tical data: e
1. A majority of ‘cases could be decided by a summary procedure
shortly after trial using minimal Written materials, but with the support 6f
staff memoranda and extensive oral argument. :
2. Oral argument, counsel’s memoranda, and the staff memoranda
were conuldeﬁjadequate or more than adequate in a sizeable majority. of

o

. With respect to oral argument unpreparedness of counsw/ and re-
* sponsiveness to questions were negligible problems. While we can y

only speculate as to the reasons for the satisfagtion with oral argu-

ment displayed in this experiment, it may possibly be a product

Dboth of the short lapse of time between the actual trial and the

argument and the fact-that counsel making the argument in. most

ases was counsel which had participated in the trial. It should be |

pomted out that oral argument before the panelists was generally
" in an informal atinosphere where counsel were encouraged to =
o respond to questions immediately after each other rather than in 2 i
the formal sequence of opening— response —rebuttal. The high :

marks oral argument received suggedt that such an informal pro-
cedure may more readily educate a’ ]udxcxal panel than the tradi-

tional formal oral arguments before an appellate court. 2
b. A greater percentage of panelists (35%) were dissatisfied with ;
counsel memoranda than with staff memoranda or oral argument ;
(20%).18 5
. The degree of satisfaction shown witl' staff memoranda is more "
tsignificant when we congider that the memoranda were prepared
by Jaw students and not by professional court staff members. ;
3, T t motor vehicle cases appear to lend themselves best to this-
procedure. Panelists were able to reach a decision in 18 of the 22 tort

Bt
-

that Ltigation lawyers were involved as panelists‘and may have g better * ‘ i
understanding of tort law than in other areas. Converéely, contract cases o

4, The gleate t smgle dxsadvantage to ,the procedure would appear
to be the lack of transcript. This was the reason for the panels” difficulty in
deciding 82% of the cases which were unable to be decided. Also, apprezi-

18 Pm’tlcipalmg‘ counsel at the’ hme of oral nrgument/}wera aware that the mmter would be presented
to the project panel, No such: advanee warning was prr'sent at the time they submitted. the motion for

new trial and response, It is likely that counsel memornndu prepared expressly ‘for the reviewing panel
would prove more sabsfactory : . o

B3

.19
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K
mately half of the parhcrpants listed the lack of transcript as a disadvan-
tage of the procedure. Even in the cases which were in the able-to-be-
decided category, 42% of the panelists felt a transcript Wwould either be
essential or helpful. However, the fact remains that despite these responses
the panelists were able to decide most of the cases without a transcript.
Tt is thus difficult to determine whether a transcript was in’ fact necessary
or highly desirable, or whether the responses of the participants reflect the
desire for a placebo to reinforce confidence in the court’s decision and
understanding of the facts. =

. 5. The results cast somé doubt upon the basic Hufstedler hypcthesrs
that error-correcting cases’ can best be decided by this procedure, and

institutional cases requlre}rther appellate proceedings for decision. The .

best criterion we have f/o “determining whether a case was institutional or
error-correcting was wihether the panel felt that a published opinion was
required. 5,
a. Tending to support the Hufstedler hypothesrs is the fact that a
higher proportion of the cases which were undecxded were felt to
require a published opinion.

b. Tending to militate against the hypothesis is the fact that only 19%

of the panelists felt that complexity of Jegal issues was a factor in
their inability to decide a case, As noted above, the predominant

reason for indecision was lack of a transcript, which may or may

“not be related to the institutional nature of the case. Panelists were

able to decide more than half of the cases which they felt war- -

ranted a published opinion, and in the bulk of those cases, the

opinion was felt to be warranted because of the need for clarifica-

tion of legal issues and a lack of controlling authority, Of those

- panelists who found: the cases very difficult to decide, only 22% felt

..} that they warranted a written opinion, while in those cases which
were easy to decide, 34% felt that an opinion was warranted.

¢. Based upon the data outlinéd; we can reasonably conclude that the

- form of expedited review can be used for both institutional as well =
- as. error-correcting. cases, not merely the latter as was originally.

hypothesmed

sort.

more than half of the respondents viewed time and money savings as the
principal advantages. The principal drsadvantage was perceived as lack of
transcript, but slightly less than half of the 1espondents s’rw tlns as a
disadvantage, e

[
o

8. Itis beheved that use of ﬂns plocedure WOuld result in substantlal '

" | v : LR

6. The bar is generally receptive to an expedrted procedure of thrs

’ 7. The re5ponses showed a srgmﬁcant amount of agreement on the
principal positive and negative aspects of the procedure. Substanhally s

7
74

oy - T e AT

savings of counsel time, and a resultant saving of cost to litigants. This

“would be the result principally of the reduced length of legal memoranda,

the immediacy of the hearing after trial, and the elimination of transcript
costs.

9. Savmgs of judicial time can also result from speedy hearing and
shorter written materials to review. For those cases which the panel was
unable to decide on this expedited basis, the savings will, of course, be less.
Nevertheless, to the extent that the procediire serves to narrow the issues
to be considered, there will be some savings. However, no Substantml
savings of judicial time can be accomplished unless the Court is able to

calendar cases for argument soon after all memoranda are filed, and unle/-,ss
the Court adheres ngldly to the practxce% of issuing brief written decisidns ™

immediately after the “argument in-all \cases not requiring a pubhshed

opinion 19
° 10, The generatich -of more appeals was not seen as a srgmﬁcant
Hisf”dvantage
~11. The experiment has shown that it is possible for many bar mem-
bers to participate in an experiment simulating actual court procedures.
Nevertheless, this type of experimentation requires metlculous\adrmmstra-

‘tion and extensive efforts to assure that all- participants unders*and the
* method and purpose of the expenment : N

aeet

< R
B ; : [

7

. 19 The Arxizona Constmmon requues written, nppellate decisions wrth reasons; In stntes ot having B

- this requirement; - the tise of ornl opmxons or. brief . written “orders: showmg on]y the " disposition when

nppropnate, would add to the szwmg in )udxcml hme o - iy

2%

t)




e scheduled.

- correct these inadequacies by:

VII. A S{GGESTED APPELLATE COURT PRGCEDURE.

~ Based upon the conclusions drawn from this experiment, an appellate .. -

procedure embracing the following appears to be feasible, Time limitations
may be varied, but the overall goal is to bring the matter up for appellate
hearing as soon after judgment as possible.

1: Notice of appeal must be filed W1t1un 30 days from the ]udgment
or denial of post-trial motions.

“2. Appellant’s opening memorandum (not. exceeding 20 pages in
length) to be filed within 15 days of the notice of appeal.

3. Appellees answering memorandum (not exceeding 20 pages in

length )to be filed within 15 days of appellant’s opening memorandum.

4, A reply memorandum to be filed within five days.

5. Transmission of the entire trial court record, excluding transeripts,
to the appellate court within 80 days of the notice of appeal.

6. Preparatmn by central appellate staff of an appellate memorandum
for judge’s use based upon the opening and answering memoranda of
counsel and the trial record., The appellate memorandum should be pre-
pared and distributed within 15 days from the “completion of the record
on appeal.”

<

.T. The settmg of oral argument on appeal within 30 days of the corp-

pletion of the record on appeal. Not less than 30 mmutes per sule should

8 The decision of the court to affirm, reverse ot mod1fy in aﬂ\ \ases(f

deemed not requmng pubhshed opinion should. take place mnnedmt

follo\vmg oral argument in the form of an oral opinion or brief per cunom

. decision. In those ‘cases requiring published. written. opinion, normal ass1gn- \\'

Ry

ment procedures should prevall Rt \\\

9.- In those cases in which a decmon cannot be reached based upon ‘
the miaterials presented, the Court-should isolate the reasons for their i in-
decision (lack of transcript, full or partial, or complexity of legal issues
requiring additional memoranda ) and take such steps as are necessary to

a. Ordering trangeripts to be prepa1ed within 30 days

b. Ordering additional memoranda on points of concern w1thm 80'; ‘

“days. 8
c. Scheduling of additional oraI argument if deemed helpful
10 Discretionary review of the Court’s- decnsxon hy app11c'1t10n for -

rehearing motion and, if decision is byamtermedlate appellate court, by
apphcatlon to court of last resort. ; ;

\\\\

Ry

|
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TIII SUGGESTIONS FOR AREAS  OF FURTHDB’ STUDY
AND, IMPLI‘MENTATION o

At the comlusion of this study, based upon the data contained in this

report, the f&ﬁov{vmg regommendations w1th respect to future 1mplementa-

tion and study are made:

1. In view of the perceived desirability of transcripts as indicated by

this experiment, a further experiment involving the use of actual or simu-

lated appellate court panels might profitably be undertaken in a jurisdiction

in which_transcripts are being made available on an expedited, computer-
ized basis, It,is believed that further experimentation along these lines is

Y now being considered by the A.B.A. and is encouraged by this committee.

9. There will be'a follow-up study of those cases involved in this

| experiment which actually proceed through the Arizona appellate process..

The follow-up will compare the manner of disposition on appeal w1th the
decisions of the panels.

3. In hght of the findings with respect to transcripts and the apparent
greater utility of this jprocedure in deciding tort as opposed to contract
cases, it is suggested ‘that an. appellate court might implement this pro-

“cedure on a cortrolled basis in cases screened to eliminate those contraet, :

cases in whlch the necessity of transcnpt appears high.

RECOMMENDATION WITH RESPECT TO ARIZONA

The Adwsory Committee concluded that the results of ﬂus PI‘O]eCt
justify 1rnp1ementauon in Arizona on a controlled basis. The Advisory

~ Committee requested the Chief Justice of the Supreme Court of Arizona -
to appomb a committee. to diaw up rules, aléng the lines suggested fix Part -
- VII of this report, “to be utilized in a limited number of actual cases before

Anzona apnpellate courts' pursuant to stipulation by the parties:
T Emo M. JacossoN
- MRy M, SCHROEDER
Co- c7w‘zrmen R
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‘,P,* DEMONSTRATION PANEL ;BRIEFII\F{G SHEET
Plaintiff(s) :
v Before Judge ',q%
° Division s
S ) Defendant(s)
Plaintiff(s) Attorney:
Defendant(s) Attorney: -
. Vx‘:”»““
{(Use back of pdge if more space needed)
x. Generally, what is this case about? What is the central issue
Of issues? B .
II. 7Facts which appear to be agreed on this record. (Take into i
account all pleadings, memoranda, pre-trial orders, etc.) T
R EE L ©
11, Facts on which there cappear to be disagreement. .
IV Result: ' Judgment. . (verdict) for (Défendant) (Plaintiff). . . . PR
V. 1Issues and position of the partiés in the new trial mctiqn.“; ey
vI. Issues whlch appear in the record apart from issues- raised in . - g
the motion for new trlal.' “ . . S
VII. Issues not ralsed in the new trial motlon whlch mlght be ralsed
: on appeal. -
YIII.  Legal analysis,. inciuding:
{a) Discussion of issues., T R
(b) lKey and/or controlllng cases."‘ k
§
{e) ,Reconmendatlon, if p0551b1e..' : PR o
: . " O
@) suggested'questlons to ask attorneys»in'a?gum%nt.f K #
. ‘ if . : - . - {)‘ L . 2
B ' THIS MEMO WAS PREPARED BY: i _
" PR D s . . i ‘ L : :
e {Signature)
SR - 7 . !
‘ EXHIBIT A
B : = 5
‘tjj : < ‘v‘
‘ 25
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1. The decision of the panel was

_PANEL QUESTIONNAIRE FOR ENTIRE PANEL  +°

“

Name of case

Number of case . : N

¢ ) affirm
(

) reverse , . : ' ‘ o
() modify
)

[¢ ‘unable to reach decision

2. If a dec1s;on was reached, please supply a statement of the
grounds for this decision. : B ‘

‘ S LD
3. If the panel was unable to reach a decision in this case, was
thls because of @
() lack of background,information

{0 factual conflicts which require& a transéript’

eﬁﬁ romplex1ty of legal 1ssues presented

other , : o N

4. Does this case warrant an appellate court s preparlng a\published

written opinion? o

$

{ )  Yes, because

¢y

No, because

)
(Signature)
. , 4
~{Signature) -
:'\S‘:‘ ; =y
& L : '!“ (Signature). . . L
! = g - 'L“ ‘, . ;

1.

{

(

(3% o ) .
i 5 .
« o PLEASE NOTE: . To ﬁacmlmtate thla
Q. . pxXperiment, this case is being hfard "
. o ,by Jdawyers s;mulat;ng an éppella
ke K . court. - If this’ procedure were irf

i : : actual operation, appellate judges « =
Voo - ; would be hearing the cages; not lawyers.
g

INDIVIDUAL DEMONSTRATION PANEL QUESTIONNAIRE

i

Name and number of case.

(a) Type of case (e.g.y torts, contracts, condémnation, admin— e
istrative law, et@.) ’ ) )

0

7

7

(a) - Before taking part in the demcnstratlon, I ratéd the chances
i it would be useful at:

) Excellent b

) Good . () So-so { ) Boor { ')‘Very Unlikely

(b) Afterftaking part, I rated its usefulness:

) E?Lellent { ) Good ( ) sb=so { ) Poor “o{ 4 ) Very Unlikely

(¢). As to the‘dlffrculty of déc1d1ng the case as presented, it ﬁbs-
) Very difficult.  {

] Moderately difficult 1) Quite eaey

3., =2Ag an a1d to reachlng a decision on this matter, I found.

“If the Btaff  legal memoranda was 1ess than adequate, ln what -

3

(a) The staff legal memoranda weres;
(£i11 in with approprlate number)

more than ddequate (10, ?; 8. or 7)
5

()
(-} . ‘adequate - (6,

5.0 <) - less than adeguate . (4 or less)
() other

(b) }Memorandum 1n support. of new trial and response was+
© (£111 in with approprlate number)
) ‘more than adequate {10, 9, B or 7)
) ~adequate’ (6, 5) T
} .less. than adeguate (4 or-iess). K\
) .other ) T . : ~\ S

(flll in with approprlate numberL

) “.more-thdn adequate (0,9, '8 or 7).
) “adequate %6, 5) E
)} - less.than adequate 4 or less)

¢
{
(
{

{c) 5ra1 argument wass:
(
( N
( i3 . g g e S
(9 oﬂmr' ‘ P R . B o b k

part;culars did this 1nadequacy appear.

[ .3 fairly and succ1nctly summarlzxng the- 901nts brlefed in
the partles memoranda

001 1dent1fy1ng the dec151ve légal‘iséues

) presentlng the pertlnent recora references

{

[ B

S sUpplylng 1egal research supplementlng the memos of the partles~
[1 other : S

el i

" EXHIBIT €
(L. of 3):
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1
o

{

If the memorandum in support of the new trial or the responee
therett were less than adequate, in wWhat partlculars did this
1nadequacy appear: . .

1 superfxc;alrty

1 /incompleteness by one or both counsel

] failure to identify controliing factors
} unpreparedness of counselo

If oral argument-was’ less thHan adequate, in wha% partlculars
did thls inadequacy appear: >

apparent unpreparediness T

failure to present facts cleavly

failure to draw issues clearly

failure to clarify murky areas of the case

The causes of difficulty in declding this case were due to:
[rate 3, 2, 1 or 0 to show most dlfflculty 0o least]

[ ] lack of background information

[ 1 lack.of transcript to help resolve factual conflicts
[ ] complexity of legal issues presentea

(-1 other

To resolve factual conflic&s:

[ 7 a full transcript would have been [ ] essential
L ] helpful
[ ] unnecessary
[ ] selected parts of the transcrlpt would have been
[ ] essential
e [ ] helpful
n ; [ ] unnecessary

If selected parts of the transcript would have been essentlal or
helpful, please ldentlgy which parts. .

9.

10.

‘11,

12.

‘Tlme youbspent prior to ‘oral argument on:motion for new trial:

(%) Familiarizing yourself with file: - minutes
(b) - Doing additional legal research: -minutes
{c). Pre-oral argument conference: ‘ -minutes

Length of orai argument: . =

Pime expended in post-oral argument proceedings:

(a) Inrconferences' - o m%nutes
(b) In additional legal research: minutes
{e) In writing dec151ons- ) ~_ minutes

If appellate courts utilized a procedure.whlch enbraced the
elements present in your panel presentation, in your oplnlon
would competent appellate counsel of your acqualntance view
such a procedure asz:
[ "1 highly desirable E .
{ ] desirable : _ - il

-]: undesirable . S

"EXHIBIT.Q - °
(2 of 3)
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EantanFanton o Tou
At i 3 e b ey,

f

failure to respohd helpfully to panelist's (court's) questznn

e I et Ve T T

2 53

3 . P '- ’ = o0 . " :
; The ﬁ%sitlve‘features of suth’ a procedure would be: é S

savings in appellate ‘tourt time
savings in appellate counsel time . “
monetary savings to litigants
making appellate procedure more readily avallable
Eﬁedy appellate réview . :

er . 1 v o

ER : B

The negdtlve features of such a procedure would ba:

[If undesirable, which of the following factors would account
for such a reactionl] . ) -

Fel G

unwillingness to trust staff«preparation

lack of confidence in a reasoned result being reached
lack, of confidence because transcript not available
summary procedure may generate non-meritorious appeal
summary procedure. may generate more appeals, lncreaSLng
appellate caseloads P
procedure would simply not work in a majorlty oI appeals

and thus dupllcate effort
other

]
]
]
1.
]
1
]

> .4

[

[

If the’ appellate court were to use this procedure rather than

the existing appellate procedure; in your opinion:
{a) . The three main gains would “be: ”

(b)) The three main losses would be:

v {(Signatiure)
; P

(TR

EXHIBI®-C . e
(3 of 3) ‘ !
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{ )} higbly desirable {

PLEASE NOTE: fTo facilitate this experiment,
this case is being heard by lawyers simula-
ting an appellate court. If this procedure
were in actual operation, appellate judges

would be hearing the cases, not lawyers,

ATTORNEY'S QUESTIONNAIRE
Name of case

Number of case

1. How much time did you spend in the following:
Hours  Minutes
{a) preparation of memorandum?
(b} preparation for oral argument?
(c} oral argument before trial judge?
(d} . additional oral argument before panel?
2.

Did presence of the panel cause you tg spend more time overall
than you otherwisg would have in preparing and arguing?

{ ) Yes Hours Minutes t 3

If an appellate procedure were deviged which would embrace the f
elements present in your panel presentation, in vour opinxon

would competent appellate counsel of your acqguaintance view surh
a procedure as:

) desirable ( ) undesirable

If highly desirable or desirable, which of the following factors
would account for such a reaction:

(

savings in appellate court time

savings in appellate counsel time

monetary savings to litigants

making appellate procedure more readily available

speedy appellate review
other

o~
et ot o 2

If undesirable, which of the following factors would account
for such a reaction:

) lack of confidence in a reasoned result being reached
} lack of confidence because transcript not available

) summary procedurse may generate non-meritorious . appeal

) summary procedure may generate more appeals, increasing
) appellate caseloads

procedure would simply not work in a majority of appeals
and thus duplicate effort
) other

—~ e

Would knowledge of the panel's decision in your case influence
your decision to appeal?

( ) Yes { ) No

If this procedure were substituted in this case for the existing
appeal procedure, in your opirion:
{a)

(b)

The three main gains would be:

The three main losses would be:

Does ' this case warrant an appellate court's preparing a published
written opinion?

{ ) Yes, because

() No, because

{Signature)
EXHIBIT D
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