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FOREW0RD 

Marijuana: A Study of State Policies and,Penalties is a thre~~vol
ume analysis of issues concerning marijuana that are of importance to 
state policymakers.. The study reviews the medical, legal, and histor
ical dimensions of marijuana use and examines the'range of policy ap
proaches toward marijuana. pos'session and use which state officials 
have considered •. Attention is directed to the experience of eight states 
that have eliminated incarceration as a penalty for private possession 
of small amounts of marijt<ana as" well as to the experience of states 
that have not passed such decriminalization la~ls~ 

Governor Brendan T. Byrne of New Jersey proposed in 1975 thatc 
. this study be initiated to provide state policymakers with better infor
mation on issues concerning marijuaria. The Executive Committee of 
the National Governors I Conference authorized the NGC Center for 
Policy Research and Analysis to undertake the study. The Center ob
tained financial support from the National Institute of Law Enforce
ment and Criminal ,Justice of the Law Enforcement Ass,istance Adm~n
istration and selected the firm of Peat, Marwick, Mitchell & Co. to 

\\ ;. " 

conduct the study. An expert InterdiSciplinary Review arid 'Assess-
ment Panel provided gu~dance and quality control throughout the re-

:. II 

search process. 

Two a~pects of the study should be ~mphasized at the outset. First .. 
the study provides a comprehensive .. independent, and objeotive auc1.1y
sis of the issues unde:p, examination. It does not .. however, make policy 
recommendations .. but instead leaves the evaluation of data and the de
velopment of specific policy options to state officials. Second, the as
sessment of the experience with decriminalization laws, which have been 
passed only recently, is based on the best data now available rather than 
on trend data or longitudinal analysis. Further assessments .. based on 
more substantial and longer-term data .. will determine whether ornot 
the impact of the new laws over;time on the criminal justice and health 
care systems and on usage is consistent with the patterns observed to 
date. 

The efforts of many persons have made this study possible p includ
ing the PMIVI&Co. study team and the Interdisciplinary Review and As
sessment Panel. John Lagcmarcino of the NGC staff has made major 
contributions. The counsel of Dr. Helen Erskine of the National Insti
tute of Law Enforcement and Criminal Justice has also been of great 
benefit. 

Stephen B. Farber.. Director 
National Governors I Conference 
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PREFACE 

0::'::::,:, 

T,here has been no Governor of any state in the nation over the past 
decade who J.?as not felt some pressures- -f.tnd often very strong pres
sures--to enact some change or other in the law affecting the use and 
possession of marijuana. " 

"i 

It is to help present :~tnd,luture Governors deal with these pres
sures knowledgeably an~~, reasonably; that IiI proposed this study and the 

.' National Governors' Co~~~erence Executh;e Committee agreed to un
derta~e it. The study was underwritten by the Law Enforcement As-
sistance Administratio1'J:. . 

There is an abundali~ce of literature ~,n what marijuana is and isn It 
and on the rnedical and sociologieal resu:lts of its use. We have not 
attempted any exhaustiye evaluai;ion of these questions" other than to 
summarize that body of literatu:r:e. 

We have instead fdcused attention on, the experience of several 
states that have taken lor attempted action of one kind Or another to 
deal with the problem" In eight states the legislature has changed the 
law to decriminalize the use or possesSion of small qt!:antities of mar
ijuana;'in one of thof)e states the court also mandated a change in ap-
proach. ' =c::/ ' 

Ever/Governors Who have no intention of initiating action with their 
legislatures in this area may have to anticipate a court-mandated re
evaluation of the situation. 

, . ~, 

This report is a:n attempt to 'evaluate how and where the legal ap-
proach to marijuan~l. use and possession has changed; what the miea
surable effects of those changes have 'geen on law enforcem~nt and 
other government, function~ in the statl~ making the change; and what 
sort of respons,\3 by the executive bra.ir\!!h,~ppears to be necessary or 
advisable in oraer to cope with th09'~ 2hanges,successfuUy.- ~ 'r 

, II " 
) , ,,"., " I·,' ,~::) 

I hope that this study will prove to be a use~pl tool in the hands of 
,Governors who will be coming to grips with changes in this al."ea in the 
years ahead. 

!/ y 

B"~i. d T B II 
. ,£ en an .. (';:. yrnel'i 
Governor of New J'ersey 
" , II 
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EXECUTIVE SUMMARY 

!NTRODUCTION 

In hi.~ campaign statements, President Carter endorsed recent ef
forts to reconsider the existing and generally harsh penalty strllcture 
for private possession and 'l:t~e of marijuana and in ~act advocated the 
decriminalization of small amounts (1 ounce or less). His statements 
reflect the growing national concern that criminal fines and incarcer
ation for private possiession and use of small amounts of the drug may 
be inappropriate. As an example of this concern, the November 1976 

'., Federal Strategy for Drug Abuse Prevention stated: 
. ~ 

society;pays a relatively high price lor thi~ form of deter
renq.~: l;tig.h in terms of stigmatizing casual users with 

~ '\ : 

crin:b.l'lal records; high in terms of diverting limited crim-
inal justi.ce resources from other, more serious matters; 
and high in terms of contributing to an atmosphere which 
nurtures disrespect for the law. 

Strongly held oPPosing"views, of course, have also been ~xpressed. 
Faced with these divergent views, many Governors and state legisla
tures have considered the possibility 6f change in existing sta~e stat
utes. Since 1973, when Oregon passed the first decriminalization law, 
eight states have eliminated incarceration as a penalty for private pos
session of small amounts of marijuana. (Decriminalization of mari
juana should not, however~ be construed as legalization, which few, if 
any, /?olicym,akers have advocated.) 

Although the ?f1ECgal consequences and potential penalties Cliffer sub
stantially in the i Le1naining 42 states, private use, regardless of the 
amount involved, is uniformly classified as a criminal offense involv
ing potential incarceration, permanent criminal records" andsubstan-
tial fines. . 

I) 

Many of these 42 states have seriously considered the marijuana 
decriminalization issue, either in policy level revi.ews within the ex
ecutive departments or in legislative deb8ife. Undoubtedly, the ;issue 
will be seriously debated in the coming years. The new administra
tion's position may add· to the momentuml created by recent revisions 
in the laws of the .. eight states. " 

r\ 

State-level consideration of the issue, however, has been compli- \), 
cated by the a.bsence of a systematic compilation of the relevant data 
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by independent sou1."ces. In response to this gap, the National Gover- , 
nors l Confer~nce <lNGC) initiated a study of the recent revisions and 
attempt§d reVcisionls of the penalties for posses~ion, use, and sale of 
marijuana and a1te1~native state-level policy approaches." The NGC 
Executive Committee approved the project and authorized its Center 
for Policy Re'seQ,rch and AnalySiS to initiate the study. Funding was 
obtained from the Law Enforcement Assistance Administration, and 
the firm of Peat" Marwick, Mitchell & Co. (PMM&Co.) was selected 
to conduct the study. 

, I 

'J;~hrougJiout the study, an advisorY''!:>anel guided the research ap-, 
pro~ll?h and reviewed the preliminary findings and reports. The pan~l 
con~Jsted of ProiessorRichard :SoIlI!ie of the U~iversity of Virginia 
Schd~)l of Law .. author of The Marihuana, Convic1H€W~d previously 
Ass~jpiate DJrector of the National Commission/on M~iJ;".!Uana and Drug 
Abus.s; Dr. Peter Bourne, currently Special A#sistant to PreSident 
Carter for.. Mental Health and Drug Abuse and previously Associate 
Director of the White House Special Action Office for Drug Abuse; 
Samuel Dash, Director, Institute of Criminal Law and Procedure .. 
Georgetown'Universf}ty Law Center; John Petersenj forrrter Director .. 
National Governors' Conference Center for Policy Research and An21-
ys'is; and John Lagomarcino, Staff Director" National Governors' Con
teren(:\e Committee o~i Crime Reduction and Public Safety. Professor 
Bonnie was responsible for preparation of most of the legal aspects 
of the study; Dr. Bourne prepared the medical/scientific information. 

A three'-part research program waS used in the study. First .. a 
literature and legal search waS performed. which i!!,cl1.1#ed existing 
studies' on the in~pact of changes~n)aw. Second, sUe visits were un-

~'cdertaken in n~\lestates to investigtf.{e the political process of mari
;juana law reviSion and the impact of decriminalization (in those states 
which had passed such legislation). The states were chosen to repre
sent a range of political, geographical. and marijuana policy diver
sity. T~~l nine states are presented in Exhibit 1. Third, the data 
collectetAn the literature search and case histories were assembled 
and thoroughly anelyzed to provide an information base for drcision
making by Governors and. their staffs, and to provide an analysis of 
the impact of recent legislative change. 

v 
Because marijuana law revision is currently being considered in 

a number of s tates, this study is intended t6 p;r:-ovide timely .. functional 
information onst~te experience with the marijuana i:asue ::rather than a 
comprehensive lorigitudina} ~nalysis. The sfudy was-highly dependent 
em previously collected 'data. Statewide data were used when available; 
when such data did not exist, local data and the subjective estimates ... 
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ExH1BITI 
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SITE VISIT STATES 

<J 

California (1/1/76)* 

Ohio (11/22/75) 

Maine " (5/1/76) 

Minnesota (4/10/76) 

Collllado (7/1/75) 
;;'/ 

Texas (8/27/73) 
II 
'S:' ' 

Iowa 

Louisiana 

New Jersey 

. Decriminalized states not visited in the study:*~ 

Alaska 

Oregon 

South Dakota 

(3/1 /76) 

(10/5/73) 

(4/1/77) 

} 

* Date in parentheses indicates effectivB date of penalty re~[ption law. 

Decriminalized states 

Substantial penalty reduction but no 
decriminalization 

States in which decriminalizatio"ri lJ,lgislation 
was introduced but was not passed 

c:::~) ;:,') 

·*Time constraints and the need to visit states with disparate policy approaches precluded visits to all eight decriminalized.:
states: Alaska was excluded because the Important role of the jt;diciary made its experlenCtl!ess extensible thaOllhat of" 
other states; Oregon Was excludfid because substantial research has already been performed there and is available in the " 
literature; and South Dakota was excluded because its law has not yet become·effective. « ' 
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of knowledgeable political, criminal justice, and other officials were 
used. Care was taken to interview individuals with differing views on 
the issue. 

Even where statewide data were available, such data must be con
sidered indicative rather than definitive. Trer.:d data in particular 
should be analyzed over a sufficient number of years. For example, 
differences in data from'only two years may reflect a long-term trend 
rather than a change resulting from the law, even if such data rep
resent perioct~ before and after legislative Change. Unfortunately, 
long-term data are relatively unayailable, in part because of the short 
time period decriminalization laws have been in effect, and special 
care must therefore be taken to ensure that relationships, particularly 
causal relationships, are not misassigned. 

GENERAL BACKGROUND 
:1 

Marijuana usage is not a recEtnt phenomenon" but rather is embed
ded in our social and cultural history. The marijuana plant has been 
grown in this country since the 17th century when colonists derived 
fiber (h~mp) from it for use in rope and cloth. This use contihued 
through the 19th century" although hemp was slowly replaced by cotton 
and wool as a fiber source. Marij1:lana was also used in the 18th and 
19th centuries as a medicinal herb. 

While it i13 not clear when marijuana use as an intoxicant began 
in the United States, it wa{~! only iI'i the 20th century that it became a 
widely discussed public issue. Initially, marijuana was associated 
with criminal activity and the harder drugs such as heroin. States 
began passing marijuana prohibition statutes in 1914 and the Federal 
Government passed its first marijuana prohibition legislation in 1937. 
In the decades that followed, both state and federal law underwent 
several increases in the severity of the penalty structure. It is only \, 
recently that a combination of medical/scientific information and in
creased usage has fostered movements to reconsider the existinggen
erally severe penalty structure. 

This movement appears to have as its roots the relatively recent 
(mid-1960s) spread of use to larger segments of the middle class" the 
schools and universities .. and the work force. Government enforce
ment and medical efforts were no longer affecting only small segments 
of the population generally not part of the economic and political; main
s tre am" hut began to include subs tantial'~elements of the general popu-. ~ 
lation. 

4 
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In large measure the two reports of the Natronal Commission on 
Marihuana and Drug Abuse (created in 1970; reports were issued in 
March 1972 and March 19'73) represent a reference point for subse
quent and future consideration of the issue. The Commission was a 
Presidential-level organization which marshalled national resources 
to assess the nature and extent of the marijuana problem. The Com
mission's recommendation that private po§session of less than 1 ounce 
for personal use be decriminalized stimulated the recent marijuana 
law revisions a.d focused public attention on the issue. 

ISSUE ANALYSIS 
., 

Consideration of alternative marijuana penalty policies and ap
proaches by state-level policymakers (the Governors, the legislators, 
and their staffs) requires a philosophical and conceptual background 
against which the issues can be considered. The cOl,1.ceptual approach 
begins with the ass1.'lmption that marijuana needs to be considered sep
arately from other illicit and abused drugs .. because of: 

• its widespread use; 

• its historical and traditional use in parts of our society; 

• its derivation, pharmacology, andaddictive differences 
from other drugs; and 

• the extensive medical/scientific research findings on the 
subject. 

Our conceptual approach is hierarchical in nature. The most general 
policy option is whether, and to what degree .. the penalty approach 
should reflect cliscouragemen,t or neutrality. Neutrality characterizes 
a social policy in which gover"rlment makes no official effort to, dis- . 
suade individuals from using the drug for recreational purposes. fu.
stead, government activities are limited to providing information to!' 

':::'iacilitate informed personal choices and to deterring excessive or 
otherwise irresponsible consumption pattelms" . such as driving unaer 
the influence of the drug. Neutrality roughly approxim.ates this na
tion's current approach to the use af alcohol by adults." On the other 
hand, discuuragement characterizes a social policy in which the gov
e,rnment officially aims to diSSuade its citizens from using the sub
stance at all (except for medical uses) •. Dlscouragement is the current 
national policy toward marijuana t;l.nd increasingly toward tobacco • 

o 



With:in a discouragement framework", the principal cot'Lcep,tual 
choice involveS the nature and extent of discouragelnent. 'Fr~m the 
statutory point of view~ discouragement can itgelf take two basic 
forms--prohibition or regulation. As cilrrent tobacco policy indicates, 
regulation can be approached in many ways: through educational re
quirements, restrictions on advertising, licensing, pricing p0licy, 
and so forth. However, a regulatory approach~'though potentially 
consistent with discouragement, is not a viable state-level option at 
the present time because it conflicts with federal and international 
law and because it is inconsistent v;rith public opinion, as discussed :in 
Volumes 2 and 3. 

The current issue faced by policymak'~rs is therefore to determine 
the type of prohibition that will provide the most desirable marijuana 
policy. Prohibition can be applied to trafficking (sale) of marijuana 
only, or to both sale and possession (use). If a prohibition policy is 
applied to use, it can cover a spectrum from minor f:ines without in
carceration as in the currently decriminalized states, to severe felony 
sentences for simple possession. This range represents the principal 
policy options c-yrrently available to policymakers. In choosing a 
marijuana policy, state policymakers wish to know the following: 

1",1 

• the impact on usage patterns of following a decriminalized 
approach; 

• the impact on criminal justice system costs of various 
options; 

the impact on health care system costs of various options; 
and 

• state experience with the process of marijuana lawrevi
sion and the political costs, if any, of espo:using various 
positions on the issue. 

, ~. 

These issues form the basis for the' analysis in"this report arid are 
summarized with our findings in the following pages. Although states' 
with a variety of penalty approaches were investigated .. the discussion 
focuses .on the distinction between decriminalized and IJcrimina;Uzed" 
policy. I! 

The Usage Dimension 
.,' l .~ i .. 

The usage data of the National Ins tHute of Drug Abuse (NIDA) 
and numerous other studies indicate that more than one in every five 
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individuals older than 12 has used marij'Nana at least,once (i. e ... over 
G -~\ 0 

37 million people). Currently, regular USers are fewer but the num- ' 
bers-iare still substantial: ,8 percen,~;()f adults and 12 percent of the 
nation's youth. In total, marijuana is the third most frequent nonmed
ically used drug (after cigarettes and alcohol), and the overall trend,", 
toward increased use in the last decade is clearly evident, al though G! 

recent data indicate that the patterp. of use may be leveling off (tables 
summarizing usage data are includ1';{l;l in Volume 3). 

Penalty reduction policies have a potential impact on usage pat
terns in terms of use incidence, intensity, and nature (e .. g., public 
versus private use). Opponents of decrim:inalization corit~nd that the 
withdrawal of criminal sanctions will increase" consumption; on the 
other hand, some proponents contend that existing sanction,s are being 
widely ignored, and usage patterns would not change. 

Of the states :included in our survey, only California has recently 
conducted a su.rvey of usage patterns both prior to and subsequent to 
the effective date of the law. Consequently, the consumption impact 
assessment for this study primarily used the subjective judgment<pf 
key knowledgeable pubHc officials. Although most,,interviewees sug
gested that there was considerable concern that usage would increase 
dramatically, and that those first states to implement decrim:inaliza
tion approaches would encounter an influx of users from nondecrimi
nalized"states, neither of these patterns has occurred or is occurring, 
according to those public officials interviewed except for those inter .... 
viewed in Los Angeles, California. Dlilta from Oregon since its de
criminalization showed no increase in use during the first two years. 
However, a third-year study does show an increase in use .. although ~ 
not to a level of use above the average level in other west coast states. 
This raises the possibility that, although changes in the law may not 
have an immediate effect, such changes may result in, as well as 
symbolize, a gradual long-term change in public percept~ol1s regard
the moral, social, and medical propriety of marijuana use. ,These 
perceptual changes may in turn affect usage patterns. However, spec
ulation on public motivation is difficult~and in any case, ~tate de
criminalization laws have not been in effect long enough to determine 
whethei' a long..;terrn increase in use can generC!lly be expected to 
occur. 

There is also a concern that increased public dis,lflay ''¥lEi use may 
occur as a result of dec:dminalization. Our intervie-<,ys'haveindicated, 
that this haS not occurred to any subs tantial extent. Nevertheless the 
potential for increased driving while under the influence qf mari'jjuana 
rema:ins a concern. 
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The Criminal Justice Dimension 
.I 

Until 1975, marijuana-related arrests increased significantly 
faster t4?Jl use (perhapS'reflecting either intensified!l3,w, enforcement 
activity'oi- greater display and use of the drug in public). In 1975, 
marijuana use arrests exceeded 400, OOO~,which represents ahnost 70 
percent of all drug-related offenses. The related enforcement costs 
for this level of activity are clearly substantial, both in total dollar 
cost and as a percentage of various drug enforcement budgets. At is
sue is the potential cost impact of rl9duced marijuana'penalties on the 
criminal justice system. The available evidence, although incomplete, 
strongly suggests that savings of personnel resources and public costs 
are substantialcvith respect to law enforcement and the courts. 

The data from decriminalized states indicate a decrease in arrests 
subsequent to the implementation of their laws, thereby decreasing the 
associated costs. In addition, the magnitude of savings depends upon' 
a number of factors that relate to the JJ.ature and specifications of the 
law. For example, those states with a mandatory citation procedure 
are likely to save more than those states in which complete arrest and 
booking procedures are used. It is important to note that these sav
ings accrue from the procedural specification of the law rather than 
from decriminalization per see 

\' 

Savings that will accrue at other points in the cr:iminal justice i;ys
tem include: 

• evide:r:7tiary hearings and trial costs; ,. 

• incarceration costs; and 

o probation and parole costs.l! 

Although these savings and/ or costs have Gnot been quantifiedgener-' ' 
ally, preliminary California studies~ as w,ell as local data and subjec ... 
tive estimate,s from other states suggest that SUbstantial dollar savings 
can be obtained.'" 

f 
Th& Medical/Health Dimension 

· ,,' I 
The medical/4ealth analytical ~summary w;as prepared by Dr. Peter 

Bourne. ..Analysis of literature in the medical/health field indicates 
that the preponderance of evidence shows that marijuana is not phys
icallyaddictive, and i~l infrequent or moder9-teuse probably does not 
pose an immediate subj,tantial health hazard to the individual. Many 
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researchers su~g$st that the ad~~rse consequence,~ of such use appear 
to be no worse than those for tobacco and alcohol" although disagree-> 
ment stilr exists. The effects of long-term heavy use by youthful in: 
dividua1s are unknown and are the subject of ol}going research. Sim
ilarly, research is being undertaken because of uncertainties about 
long-term genetic effects" the effects of marijuana use on pregnant 
women, the effect on individual ~~xual hormones, and the effecf' of 
long-term marijuana smoking on the smo1.serls lungs. Informatio:r;l 
regarding secondary effects, such as dangerous driving"is not well
documented and also req1iires further research. Nevertheless, dan
gerous driving (i. e., driving under the influence of marijuana) reprer 
ser,l!c§ an area where potential and actual personal damage, and soCiet:ft1 
costs niay reasonably be expected to occur. Any direct causal rela-C

; 

tionship between marijuana use and the use of harder drugs hap been 
largely discounted by experts. Although the user populations do over
lap, this may reflect sociocultural patterns arid psychological predis
position.' 

Also of conc~xn is whether health care system costs will increase 
or decrease as a result of dec'riminalization. Some opponents of de
criminalization':argue that health care costs will increase because of 
increased use and consequent increases i;n adverse effects. Support-

1 ers argue that health care costs will dec?cease b,ecause (l) adverse 
psychological reactions are a result ,of the prohibitive environment .. 
and (2) the bulk of such costs result from diversion of arrested'in.di
vidua1s from the courts to the health c~e system. Because natiq¢la11y 
only about 5 percent of those in fE.~deral drug treatment programs ~~en
tify m.arijuana as their primary drug problem .. tl,J.e pot~ntial imP2ict of 
new enforcement patterns may not be substantial on a.J.1/overall basis. 
How:~~r" states that have uSed extensiVE;! diversion programs tore ... 
move ~ndividuals arrested for the po,ssession of marijuana from 'the 
criminal justice system Call'" realize substantial savings. Preliminary 
California diversion program statistics, for example, show a sha.rp 
decrease in referral of mar.iJ·uana cases since its de criminal, izati<,>n 

'~' ',' I 

law took effect. No evidence was encountered during the study wfiich . 
indicated that any significant increase in the use of treatment facilities 
occurred as a"result of decriminalization laws. 
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Process of Change 
'c 

" A number of common fac tors were associated with thfil va.riouS 
state deliber~tion processes" all of which are described in more detail 
in the case study" reports: 

L 

.' The active i.:n,yolvement and public position of legislative 
leaders were crucial to the finalo outcome.c, 

Decriminalization attempts did not succeed unless at least 
one raw enforcement group supported the attempt, or un
less such groups remained publicl~ neutral.' 

(', 

The Governor tended not to be an'active public participant 
in the decriminalization debate. 

The perceived and publicized success of the Oregon de
criminalization law was often used as a major exhibit of 

o proponents. 

Both proponents and opponents generally felt the media 
were objec tive in their presentation of the debate. 

• Neitber support for nor opposition to c,l8cl:'iminalizatiop. 
was perceived by legislators and other elected officials 0 

as resulting in advel."se political consequences. 

o 

REPORT FORMA'L',$ \\ 

, This report contains three volumes. Volume 1, the Executive 
Summary, is intend~d to,provide asu1nmaryof the contents of Vol
UmeS 2 and 3. " As such, it provides highlights but does not provide a 
thorough analysis or commentary in any single area. It is intended 
to provide Governors," the.ir assistants, legislators,. and their staffs 
with an overview of the stUd~ .. including the purpose, contents, po
tential use in dedsionmaking.. and limitatiQns. 

", VolUnie2, Findings and AnalySiS, contains an ana;I.ysis of various 
o poligy approaches and al~ernatives ,that the policymaker mus~ consider 
,) during the process of deliberation on the marijuana i(3sue. J:,t:,suggests 

an analytical framework to permit rational consideration of t~ie issue. 
Volume 2 presents our findings from the case studies and background 
research. It also. contains, for those pOlicymakers who wish to con
S'f.tler introduction of decrimf:halization ..legislation, a detahed guide to 
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" 
the SUbstantive and structilr:al afternativ~s associated with such legis ... 
lation. The~guide was prepared by Professor Richard J .. Bonnie." 
." ("". 'J 

Volume 3J1 the ReseafJch and Case Studies, provides the detailed 
results of OUr researchJl fr?,-cluding lt1~e historiealJ<" usage" enforceme'nt, 
and medical dimensions <;>f the issUeJl in addition to" the deta.iled doc¥,-,., 
ment,ation 6f our site visit findings. Volume 3 is an informational re- " 
souroeJor,the m6re gener'alized information in Volume 2,":> 
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