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PREFACE TO WORKING PAPERS 

Task Force Origin and Miss'ion 

The National Task Force to Develop Standards and Goals 
for Juvenile Justice and Delinquency Prevention was initiated 
as part of Phase II of the standards and goals effort undertaken 
by the Law Enforcement Assistance Administration (LEAA) of the 
U.S. Department of Justice. 

The original portion of this effort (Phase I) led to the 
establishment of the National Advisory Commission on Criminal 
Justice Standards and Goals in October of 1971. To support the 
work of the National Advisory Commission t special purpose Task 
Forces were created t each concentrating on a sepa~ate area of 
concern in criminal justice. The efforts of the Task Forces 
resulted in the completion of five reports: Courts; Police; 
Corrections; Criminal Justice System; and Community Cr;~ 
Prevention. In addition, the National Advisory Commission 
itself produced an overview VOlUmE! entitled A Nat:ional Strategy 
to Reduce Crime. Following the completion of these works in 
1973 t the National Advisory CommiHsion was disbanded. 

In the Spring of 1975 1, LEAA 'esta,blished five more Task 
Forces coordinated by a newly created National Advisory Com
mittee to carry out the work of Phase II. The fi,ve Task Forces 
were Private Security; Organized Crime; Civil Di!iOrders and 
Terrorism; Research and Development; and, of course, the Task 
Force to Develop Standards and Goals for Juvenile Justice,and 
Delinquency Prevention. 

From the beginning there was a recognition that the work 
of the Juvenile Justice and Delinquency Prevention Task Force 
was much broader than the other four groups. The charge of 
the Juvenile Justice Task Force was to supplement virtually 
al1 of the work of the Phase I Nationa1 Advisory Commission 
with a IIjuvenile ll version of the original adult-oriented 
standards and goals statements. 

1 

1 
I 
I 

I 
1 

I 
j 
l 
1 
j 

j 



-.----- --' ~---

In all, the Task Force met ten times, for two or three 
days each time, in public meetings in various parts of the nation. 
At these meetings the Task Force was able to sol idify its 
group philosophy, analyze the issues of importance in juvenile 
justice and delinquency prevention, direct the writing of standards 
and commentaries, l'eview and modify draft material, and react 
to National Advisory Committee recommendations. The final results 
of the Task Force's efforts are set forth in the forthcoming 
volume on Juvenile Justice and Delinguency Prevention, soon 
to be published by LEAA. 

Throughout its work process, the Task Force had the benefit 
of staff assistance. The Amer.ican Justice Institute (AJI) of 
Sacramento, California~ received a grant from LEAA to support 
the work of the Task Force. . 

Task Force Working Procedures and 
Use of Comparative Analyses 

The time and resources provided to accomplish the challenging 
task of producing the standards volume did not allow the Task 
Force to conduct new research in juvenile justice and delinquency 
prevention. However, the Task Force did utilize a methodology 
which assured the incorporation of the best scholarship and 
state~of-the-art knowledge currently available. 

This methodology involved identifying the major issues 
or questions which needed to be resolved before the Task Force 
could promulgate standards. Comparative Analyses were then 
constructed around each of these issues. Each Comparative 
Analysis begins with a comparison of the position~~aken on the 
issue by other standard-setting organizations--pre-vious Task 
Forces, Commissions, etc. The Comparative Analyses also 
consider the current practice of each state with regard to the 
issue in question. 

These background materials were designed not only to make 
Task Force members aware of the various positions that hdd been 
taken with regard to a particular issue, but also to provide 
the Task Force with a complete analysis of the arguments for 
and against the full range of options presented. 
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Using the Comparative Analyses as a basis for its discussion and 
de1iberation, the Task Force then directed the staff and consultants 
to prepare standards and commentaries in line with the positions 
which it took in each of these areas. This process proved to be 
very producti ve for the Tas k Force members. It a 11 owed informed con
sideration of the pertinent issues prior to the adoption of any 
particular standard. -

Compilation of Working Papers 

Following completion of the Task Force 1 s work, it was clear 
to members of the AJI staff and officials at LEAA that the Comparative 
Analyses prepared to assist the Task Force in its preparation of the 
standards volume could be useful to other groups. In particular, it 
was recogn'jzed that states and localities which plan to formulate 
standards or guidelines for juvenile justice and delinquency prevention 
will need to traverse much of the same territory and address many 
of these same questions,. As a result, LEAA's National Institute for 
Juvenile Justice and Delinquency Prevention provided the AJI staff 
with a grant to compile the materials in their present form. 

The Comparative Analyses have been organized in a series of 
nine volumes of Working Papers, each devoted to a particular aspect 
of juvenile justice and delinquency prevention. (A complete table 
of contents of each of the volumes is set forth in the appendix.) 
Some subjects have been analyzed in considerable detail; others, 
because of limited time or consultant resources, havE: been given 
abbreviated treatmenL Thus, while it '1S recognized that these 
Working Papers do not present a comprehensive examination of all of 
the important issues in juvenile justice--or even of all of the 
issues considered by the Task Force--they do represent a useful 
survey of a wide range of subjects, with a wealth of data on many of 
the particular~.. Using these materials as groundwork, other groups 
with interests in individual facets of the juvenile system may wish 
to expand the research as they see fit. 

Although the Comparative Analyses should not be taken to 
represent the Task Force j s vi ews--they were prepared ,by project 
consultants or research staff and were not formally approved by the 
Task Force or reviewed by the National Advisory Committee--it was 
decided that it would be helpful to outline the posit.ion taken by 
the Task Force on each of the issues. Therefore, the AJI staff 
reviewed each of the Comparative Analyses and added a concluding 
section on "Task Force Standards and Rationale" which did not appear 
in the materials when they were considered by the Task FCtrce. 
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A more thorough exposition of the Task Force's vi.ews can be found 
in the fOl~thcoming volume on Juvenile Justice and Delin uenc 
Prevention, which shoUld, of course, be consulted by t ose considering 
these Working Papers. 

The efforts of the many consultants and research assistants 
who prepared the drafts of these materials is gratefully acknowledged. 
Any er\~ors or omissions are the responsibility of the American 
Justice Institute, which reviewed the materials and assembled 
them in their present form. 

iv 

CONTENTS 

VOLUME VII! PRE-ADJUDICATION AND ADJUDICATION PROCESSES 

Introduction. II_f •••••••••• ·.,· 

Section A. Court Rules Pre-Adjudication and 
Adjudication Processes 

Issue 

1 . Court Rul es . . . . . . . . . . . . . ~ . . . . . . . 

2. 

Is there a need for juvenile court rules? 

Initial Appearance ..•••....... • • • II 

Should there be an initial appearance/arraignment 
(A) for delinquency defendants who are detained 
and (B) for delinquency defendants who are 
summoned/cited? 

~ 

1 

4 

9 

3. Pre-trial Detention. • . • . . . . • . . . • • . . . 16 
Should the functions of pre-trial detention 
in delinquency cases include "preventive 
detention'" or should detention be used only if 
necessary to assure the juvenile's presence 
at future court proceedings? 

4. Detention Hearings. . . . • . . . • . . . . • . • • • 23 
Should detained juveniles have the right 
to a judicial ~earing to decide whether 
their detention should continue? 

5. Ti me of Hear; n9 •• • • • • • • • • • • • • • • • • • 28 

Within what time period from placement in 
detention/shelter care rlfust the detention 
hearing be held?' 

v 



6. Conditions of Release • . • . • . . . . • . . . • • • 32 
Should juveniles who are detained pre-trial 
in delinquency proceedings have the right 
to release on money bail? 

7. Appeal of Detention Decision. • • . • . . • • • • •• 41 
Should the juvenile have.a right to appeal 
from an adverse decision at: the detention 
hearing? . 

8. Waiver of Counsel; Custodial Admissions ••.•... 46 
Should the right to counsel be waivable in 
juvenile delinquency preceedings? 
What ;s the evidentiary status of the juvenile's 
custodial admission made in the absence of 
counselor parent? 

9. Probable Cause Hearing. . . • . • • • . . . . . . . . 54 
Should detained juveniles have the right to 
a probable cause hearing before trial in 
delinquency cases? 

10. Plea Bargaining ....•••..... . . . . . . . 59 
Should plea bargaining practices either 
be prohibited or regulated? 

11. Admissions. • . . • • • . • . . • . . . 
Should Boykin-type procedures apply when a 
juvenile admits to a delinquency petition? 

64 

12. Rights Before Adjudication. . . . • . . . . . . . • . 69 

What rights should the defendant enjoy at 
judicial hearings prior to an adjudication 
of delinquency? 

13. Rules of Evidence ..•.•. 
Should the rules of evidence applied in 
delinquency proceedings be the same as those 
in criminal proceedings? 

vi 

. . . . 92 

Section B. Special Considerations Re Discovery: 

Issue 

1 • 0; s covery Procedures. . . . . • , '. . . . . . 
Are specific, integrated juvenile court 
rules or statutes on discovery necessary? 

104 

2. Participation of the Judge in Discovery .•••••• 106 
To what extent should the discovery process 
in juvenile cases be self-executing? . 

3. Reports Submitted at a Waiver Hearing. .• . ... 110 

Should a juvenile and his counsel be allowed 
to examine reports submitted to the court 
at a waiver hearing? 

4. Physical Characteristics ••••....... j ••• 117 
Should juveniles be required to submit to 
being fingerprinted and photographed, to 
stand for line-ups, speak for voice 
identification, tryon clothing, etc.? 

5. Mental Examination •.•••.•..••• 
Should a mental examination of a child be 
allowed and should the results be immediately 
available to the parties or to counsel? 

. . • 122 

6. Depositions. . . • • . . . . • . . . . . . . • . . . 127 
Should the state and/or the child_be allowed 
to take and use depositions in juvenile cases? 

7. Lists and Statements of Witnesses . . . . .. ... 130 
Should the lists and statements of witnesses 
be discoverable by either side in a juvenile 
case? 

8. Disignated Tangible Objects and Documents ••. 
Should documents and tangible objects, intended 
to be introduced at trial, be disclosed prior 
to trial? 

135 

9. Notice of Defense .....•..•.•..•.... 138 

Should the juvenile have to give notice to the 
state of defenses intended to be used at trial? 

vii 



--, -----~ 

10. 

11. 

--------- ---

Names of Experts and Results of Tests. 
Should both sides reveal the names and 
reports of experts? 

. . . . . . " 

Social Reports .•... . . . . . . . . .. . 
Shou 1 d . the r.eports rece; ved and us ed by a 
court at the dispositional stage be subject 
discovery? 

.... 

12. Police Rec~Jds of Prior Arrests and Convictions. 

13. 

Should police records by available to counsel 
and parties? . 

Additional Disclosures ....•• .. .- " . ., 

Should the judge in juvenile court have the 
discretion to order additional disclosures 
which are relevant and material to the case 
befor'e him? 

Appendix 

A. Summons; Speedy Trial • • • • • e· • • • • • " • 

B. Complete Listing of Comparative Analyses 
Prepared for the National Task Force to Develop 
Standards and Goals for Juvenile Justice and 
Delinquency Prevention .••..•••••••• 

viii 

Page 

142 

144 

148 

150 

153 

161 

J; 

.~~----~ 

FOREWORD 

Over the past teri years, a number of national efforts have 
developed regarding juvenile justice and delinquency prevention 
standards and model legislation. After the enactment of the 
Juvenile Justice and Delinquency Prevention Act of 1974 (Pub. L. 
93-415) and in conjunction with LEAAls Standards and Goals Program, 
many States started formulating their m~n standards or revising 
their juvenile codes. 

The review of existing recommendations and practices is an important 
element of standards and legislative development. The National 
Institute for Juvenile Justice and Delinquency Prevention (NIJJDP) 
has supported the compilation of the comparative analyses prepared 
as worki ng papers for the Task Forc,e to Develop Standards and 
Goa ls for Juverti 1 e Justi ce and Del inquency Prevention in order to 
facilitate this review" Over one hundred issues, questions) and theories 
pertaining to the organization, operation, and underlying assumptions of 
juvenile justice and delinquency prevention are cover,ed in the analyses. 
These are divided into nine volumes: Preventing Delinquenc,y;-Police·· 
Juvenile Operations; Court Structure; Judicial and Non-Judicial 
Personnel and Juvenile Records; Jurisdiction-Delinquency; Jurisdiction
Status Offenses; Abuse and Neglect; Pre~Adjudication and Adjudication 
Processes; Prosecution and Defense; and Juvenile ~soositions and . ,. \ Correctl0ns,' " \'. 

); 

The materials discussed in these reports reflect a variety of views 
on and approaches to"rnajorquest,10ns in the juvenile justice field. 
It should be clearly recog'nized .inreviewirig these volumes that the 
conclusions contained in the cOl~parative analyses are those of the Task 
Force and/or its consultants and~taff. The conclusions are not 
necessarily those of the Departmen't~of Justice, LEAA, or NIJJDP. Neither 
are the conclusions necessarily cons'~$tent vdth the recommendations of 
the Advisory Committee on standrcis that was established by the Act~ 
although the Committee carefully considered the comparative analyses and 
endors.ed many of the' positions adopted by the Task Force. ' 

Juvenile justice policies and practices have experienced significant 
changes since the creation of the first juvenile court in 1899. The 
perspective. provided by these working p~f\~rs can contribute significantly 
to current efforts to strengthen and imp'(ove juven;l e justi ce throughout 
the United states. 

James C. Howell 
Director 
National Institute for Juvenile Justice 

and Delinquency Prevention 
January, 1977 
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INTRODUCTION 

Volume VII: Pre~adjudication and Adjudication Processes' 

The materials in this volume consider a wide range of issues 
relating to pre-adjudication and adjudication processes in the 
juvenile o~ family courts. The paper~.in Section ~ highlight ~ 
number of lmportant procedural concerrts form the tlme of pretrlal 
detention through the adjudicatory hearing; those in Section B 
focus exclusively on special considerations regarding discovery in ' 
juvenil~ proceedings. 

Section A contains thirteen Comparative Analyses. The first 
considers the general question of the need for juvenile court 
rules. The next two papers focus on the juvenile's initial appearance 
in court and the appropriate criteria for pretrial9,.etention. The 
two Comparative Analyses which fo11ow discuss whetneb the juvenile 
should have a right to a hearing to review his pretrial detention 
and, if so, within what time period. The materials then exercise 
the questions of what should be regarded as appropriate conditions 
of re1ease and whether the juvenile should have the right to appeal 
an adverse decision at the detention hearing. 

Next, the issues of waiver of counsel and the evidentiary 
status of a juvenile's custodial admissions are discussed. The 
ninth Comparative Analysis in this section analyzes the subject 
of probable cause hearings before trial in delinquency cases. The 
following paper addresses the difficult question of plea bargaining 
in juvenile proceedings. And the proper procedures for accepting 
admissions are considered next. 

A rather lengthy Comparative Analysis dealing with rights 
before adjudication then examines a number of different procedural 
rights and the propriety of applying them in the juvenile context. 
The final Comparative Analysis in this section discusses whether 
the same rules of evidence employed in adult criminal proceedings 
should govern delinquency cases. 

Section B considers fourteen separate issyes related t6 discovery 
in juvenil e proceedings •. These range from very broad-scoped questions, 
such as whether specific rules or statutes on discovery in juvenile 
proceedings are necessary at all J to very narrow. and specific topiCS, 
such as whether the names of experts ~nd r~sultsof tests should 
be discoverable (see the table of contents for a complete listing of 
the issues discussed). In the standards volume the Task Force 
addressed d i scovet'y ina rather general way. It recommended that 
states formulate specific r'ules to ~Jovern this area, bLltit pro
vided little in the way of detailed\lguidance. Hopefully, these 
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Comparative Analyses will help to elucidate some of the issues 
which should be addressed by the states and also provide some guidance 
on law to resolve these questions. 

Two short memoranda are attached as an Appendix to the volume. 
These focus on questions related to the issuance of summons and 
issues bearing on speedy trial. While these are certainly not 
intended to serve as comprehensi ve, treatments of these top; cs, they 
underscore at least some Qr the more important concerns in these 
areas. 

Acknm'll edgements are gratefully made to: Professor 
Stanley Z. Fisher. of the Boston University School of Law and 
Claudia Angelos of the Juvenile Court Advocacy Program, Dorchester, 
Massachusetts, who served as consultants on the materials in Section A; 
Michael Kelly and Fiona powers~ their research assistants, who assisted 
in preparing the drafts of the Comparative Analyses in Section A; 
Professor Michael Altman of the Arizona State University College of 
Law and Joseph Howard, his research assist.ant, who drafted the 
Comparative Analyses in Section B; and, the Honorable Ted Rubin, 
Who authored the memoranda in the Appendix. All of these materials 
have, however, been rev1sed by the American Justice Institute, which 
alone bears responsibility for any errors or omissions. 
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SECTION A 

COURT RULES PRE-ADJUDICATION AND 
ADJUDICATION PROCESSES 
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1. Issue Title: Court Rules-~Is there a need for juvenile court rules? 

2. Descri(~~ion of the Issue: 

Whether special rules governing juvenile court practice and 
procedure should be adopted and published. 

3. Summary of Major Positions:. 

I. Standards promulgating groups on the need for rules: All 
of the groups surveyed recognized the need for rules governing 
juvenile court practice and procedure. HEW and NCCD require that 
rules be adopted, and the Uniform Juvenile Court Act permits rules 
to be adopted if the enacting jurisdiction wishes to supplement 
the Act's provisions. IJA/ABA recommends? in an introductory 
comment, that rules be adopted. Only NCCD has gone so far as 
to draft model rules, and these rules cannot be described as 
comprehensive. 1 None of the standards-promulgating groups has 
addressed the need to publ ish or \'li dely di sseminate adopted rul es. 

II. Summary of state practice: State practice-o,\Jn this issue 
varies wiciely. The majority of the fourte~n juvenile court acts 
surveyed2 are si'lenton the question of rules. Only a few of the 
states surveyed have adopted and published rules. Of the juris
dictions which have adopted and published rules, only a few have 
rules which contain SUfficient detail. 

4. Survey of Positions Recommended by Standard:..Promulgating 
Groups; 

IJA/ABA 3 

Recommends 
detailed rules 
be adopted. 

HEW (1974) 

Requires that 
rules be 
adopted. 

Uniform Juv
enn e Court 
Act (1968) 

Permits rules to 
be adopted to 
supplement its 
provisions. 

NCCD (1959) 

Requires that 
rules be adopted. 
Has provided model 
rules in Model Rules 
for Juvenile Courts 
(1969). 

" 
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5' ~ Survey of S~ate Practices: 

Number oJ States Name of States 

Require rules to be adopted: ? .--. CA, CO 

Permi t rules to be ado'pted: 4 DC, NY, NO, OH 
11' _ 

Silent on the question of rules: 6 ME, MI, t4N, PA; 
TN, VA 

Have adopted and published rules: 4 CO, DC, MN, OH 

Use rules of civil procedure: 3 MO, NY, T;(" 
It 
\1 

\\"" ", 

6. Analysis of the Issue: 

Detailed guidance from court rules is necessary if the bench 
and bar are to secure the "fundamental fairness ll mandated by Gault~ 
Existing practices do not meet this need for comprehensive .rules. 

EVen quite detailed juvenile court acts are not an adequate 
substitute for rules of procedure. For. example, most of the juvenile 
court acts surveyed S do not address such issues as when a petition 
alleging delinquency may be amended,6 what the standard of proof 
is in a transfer hearing,? and what method of computing time 
should be used for various procedures. s And myriad other questions 
normally addressed in civil and criminal court rules are left un~ 
answered for juvenile court practice in most jurisdictions. 

Resort to the rules of civil or criminal procedure does not 
suffice to fill the gaps in juvenile court acts. Juvenile court 
bus; ness differs ip.=many important respects from ordi nary ci vi) 
and criminal business, and juvenile courts requi re rul es tailo),'ed 
to their unique needs. States which use civil rul es for juv~,nil e 
court proceedings typically provide that SUch rules are to gqvern 
"to the e~tent that they are appropriate to the proceedings /in- . 
volved. 1I9 The appropriateness of particular civil rules myst ',:, 
be decided on a .case-by-case basis, creating confusion angtun-
certainty. 10 / 

i: , 
Comprehensive rules drafted to fulfill the unique/heeds of 

the juvenile court process will promote efficiency, c~rtainty and 
uniformity;ll without the inflexibility characteristi/c of legislation. 
The lack of such rules or the failure to publishJ,2phempr:obably 
deters many members of· the pri vate bar fromappearj]~g in juveni 1 e 
courts. The practical effect, then, of the failur1e"1:0 adopt and 
publ ish such rules ;$ not only t? din:inish !he c:t~ectiveness of· . 
legal counsel, but also to restnct lts aval1ab'fl1ty. 

. .: 
............ "',-.~ ,-.... ,~" .. ". .................. , "~~ ... ""'..,"'''' .. ,'' 
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The adoption and publication of official forms supplementing 
juvenil~ court rules will also promote efficiency and make juvenile 
courts, more accessible to attorneys. Such forms alsofserve to 
focus 'attention on the essential el ements of:, particu'lar \;;;tocedural 
provi 5i ons. 13 , (~"\ 

Finally, those jurisdictions which have already ad\~~ted \nd 
published juvenile court rules should review those rules to insure 
that they"co"ltain sufficient detail to serve their intended 
purposes. ' 

7. Task Force Standards and Rationale: 

The Task Force addressed the issue of family court rules 
in Standard 8.6. 

Comprehensive rules governing family court 
practice and procedure should be adopt~d and 
published to ensure regularity and promote 
efficiency in family court proceedings. The 
rules should provide in detail for pretrial dis
covery procedures appropriate for family court 
proceedings~ 

The Task FOf,ce felt that the development and publ ication of clearly 
defined ru1es would facilitate uniformity in the proceedings and 
eliminate the confusing and time-consuming delays which sometimes 
result from current efforts to make case-by-case determinations 
on the appropriateness of applying particular civil rules to 
individual cases. 

The Task Force was particularly concerned about the prevalent 
confusion in pre-adjudicatory discovery procedures in juvenile 
cases. Therefore;, i t call ed fur the issuance of detailed rul es 
on this subject. 

6 

( J 
Footnotes: 

lPor example, the NCCD's Model Rules for Juvenile Courts does 
.' not specify the manner in whioh service of the pet;tion~and 

5UIlVllons may be made, nor is there any provision for waiver 
of service of the summons or petition. ' . 

2For puq~oses of analYsis of this issue, juvenile court acts 
and rules of the following jurisdictions were surveyed: 
California, Colorado~ District of Columbia, Maine, Michigan, 
Minnesota., Missouri, New York, North Dakota, Ohio, Pennsyl
vania, Tennessee, Texas and Virginia~c-

'3IJA/ABA, Standards on Pre-Trial Court Proceedings (publi-' 
cation forthcoming, 1976). . 

4Introduction, IJA/ABA, Standards for Pre-Trial Court Pro
ceedings, (publication forthcoming, 1976). 

7 

5See note 2" supra, for a list of the jurisdictions surveyed. 

GOf the fourteen jurisdictions surveyed on this que~tion, nine 
omit provisions governing the times during which ttle petition 
may be amended. (Minnesota, Missouri~ New York, NOrth Dakota, 
Ohio, Pennsylvania, Tennessee, Texas, Virginia). . 

70f the fourteen jurisdictions surveyed on this question, 
eleven do not provide the standard of proof to ,be,used in a 
transfer hearing. (California, Colorado, Maine, I'~ichigan, 
Minnesota, Missouri, New York, Ohio, Pennsylvania, Texas, 
Virginia). . 

BOf the fourteen jurisdictions surveyed on this question, 
thirteen do not provide a method'o.;f computing time. 
(California, Colorado, Maine, Michigan, Ninnesota, Missouri, 
New York" North Dakota, Ohio, Pennsylvania, Ten/lessee, 
Texas, Virginia). 

9New York Fam. Ct. Act Sec. 165. In MassachJsetts, a similar 
flexible standard incorporating the criminal ptocedur~ rules 
is created, by court rule rather than by statllte. See 
Rule 204 of the Special Rules of the District Courts of 
r~1a s sac hu s et ts. 

lOSee, for example, In re S., 70 Misc. 2d 320,333 NYS 2d 466 
(1972) where the prosecllting authority moved for consolidation 
of several petitions under both the civi1 and criminal rules 
causing the trial judge to issue an opinion on the appro
priateness and applicability of the provisions of ~9~h sets 
of rules." 

" \) 
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llIntroduction to the Standards for Pre~tr;al Court Proceeding, 
supra note 4~ 

12lipbl' t' II' ~l~a 10n 1S used here to mean the reproduction and dis. 
trlbutl0n o~ rules so that they are readily accessible to 
those who w1sh to consult them. The Boston Juvenile Court 

! for example, has promulgated rules which are not published' 
The Rules ~f the Juvenile Court for the state of Conr~ctic~t, 
are found 1n the June 25, 1968 edition of the Connecticut 
Law J~urnal rather than in the permanent volumes of the 
state s statutes where the.rules of civil and criminal pro
cedure are found. In neither case do the rules seem to be 
readily accessible. . 

8 

13See , ~or eXample, the Official Forms of the Minnesota 
~uVen11e.Court Rules, consisting of 118 forms with accompanying 
lnstructlons for their completion. 

)-- -
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1. Issue Title: Initial Appearance--Should there be an initial 
appearance/arrai gnment (A) for d~;l inquency 
defendants who are detained and (B) for delinquency 
defendants who are summoned/cited? 

2. Description of the Issue: 

The issue ;s whether a separate court appearance for arraign
ment should be required in delinquency cases for dE~tained and non
detained defendants. In criminal cases, the arrai£inment serves 
six major purpose~: to inform the defendant of th~i charges, to 
inform him of his rights, to appoint counsel if ap~fropriate., to 
set bail for defendants in custody~ to enter the de!fendant's plea, 
and to set the date for trial. The N.A.C. Courts "olume 
(Standard 4.8) recommended the abolition of arraigt\ments in 
criminal cases. Under the N.A.C. scheme. detained defendants must 
be brought to court within six hours of arrest; for nondetained 
defendants, all arraignment functions are pl~rformed without the 
need for a court hearing. Should that scheme be ~dopted, in whole 
or in part, for delinquency proceedings? . 

3. Summary of Major Positions: 

Of six major standards-promulgating organi.zations,l three make 
no prOVision for a mandatory initial appearance .,before the court. 2 

One, the N.A.G., calls for an initial appearanc~i before a '.,judicial 
officer" within six hours for detained defendan1;s, and calls for 
the abolition of arraignment for nondetained defendants. s 

Another seems to envision an initial appearance~only after a 
petition has been filed, but does not state any time limit. If The 
sixth would require an initial appearance withil" five days of the 
peti tion being fHed, S and sooner for deta; ned ,juveni les. 6 In sum, 
only one out of six expressly provides for a separate an"aignment 
appearance in delinquency proceedings; most of 'the others impliedly 
find no need for such a proceeding. 

This attitude is. consistent vlith the resu1ts of a survey of the 
1 aw of thirteen jurisdi ctions. 7 Of these, only the Distri ct of 
Columbia requires an initial appearance. s Four of the twelve states 
surveyed give the defendant a right to bail, which may seem to imply 
an arraignment for juveniles in custody~ but one of these four 
explicitly states that there shall be no formal arraignment or plea. 9 
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4. Summary of Surveyed State Statutes: 

Statutory Approach 

I. Detained Juveniles 
A. Taken either before the court or before 

probation officer or intake officer without 
unnecessary delay. first hearing is 
detention hearing. 

B. Bail available. probably taken before 
a judge or referee,ta have bond set 
within twenty-four hours. 

C. Bail available., but statute expressly 
does away with need for formal arraign
ment or plea. 

D. Initial appearance requirement. but 
will probably not apply if a detention 
or shelter care hearing is held prior to 
the time of initial appearance. 

II. Nondetained Juveniles 

A. Arraignment not required by statute. 
First appearance is apparently 
for trial. 

B. Initial appearance required within 
five days of filing of the petition. 

*Mississippi represented twice. 

D 

Number of States 

9 

3 

1 

1 

14* 

12 

1 

~ 

5. Summaryof po_siJio_n~Recommended_by Stanclar~!;_Groups' -

NAC (1973) NeeD Standard Act (1959) HEVI Model Act (1974) I 
Detained: Detained: Detained: 
Recommends an initial Makes no recommendation Makes no recommendation 

appearance before a that an initial appear- for an initial appear-
judicial ofncer ance be mandatOt'Y: 1I If ance. Recommends 
within 6 hours of the child is not released that a person who takes 
being taken into as provided above~ he a ~h;ld into custody 
custody. shall be taken without bu~ does not release 

unnecessary delay to him "bring the child 
Nondetained: the court or to the to the Intake Office ofJ 
AdVOcates elimination place of detention or probation services or 

of arraignment as a shelter designated deliver the child to a 
formal procedure. so 
that nondetained 

t~;) the court. II place of detention or 
shelter care.)! 

defendants' first Nondetained; 
court appearance There $2~mS to be no pro- Nondetained: 
would be at trial.' vision for a separate i Summons is for trial. 
Usual functions arraignment. liAs soon Usual arraignment 
of arraignment per- as practicabl€ after the fUnctions performed 
formed by summons filing of a petition, by summons~ and at 

_ ._;>1111 'l'lritten not; CeS. and prior to the start start of trial. 
",,,, ... -Stt':esses the of a head ng. the COUl't 

savtng in ~ime for sha 11 inform the parents, 
all involved. guardian, or custodian. 

and the child when it is 
appropriate to do so, that 
they have a right to be 
represented by counsel (' 

at every stage of the 
proceeding." 

<, 

Names of States 

CA, MN. MS (in nonfelony cases), 
NY, ND. OH. PAs TN, TX 

CO, NS (in felony cases), 
MA 

ME 

DC 

CA, eo, ME. MA. MM. MS, NY. 
NO. OA. PA, IN. TX 

DC 

..... 
o 

Recommended Uniform Juvenile 
IJA/ABA (1975) Court Act (1968) 

Recommends an initial Detained: 
appearance for both Makes no recommen-
detained and non- dation for a 
detained juveniles mandatory initial 
within five days of appearance, but 
the filing of the would have a person 
petition. itA taking a child into 
prompt arraignment cus}~~jdy "bring the 
ensures that counsel cli({1d before the 
will be retained or cql)rt or de 11 v.er 
appointed for un- him to a detention 
represented respon- or shelter care 
dents soon enough facility designated 
after the alleged by the court •.•• II .~ 
delinquent acts 
have occurred to be Nondetained: 
able to assist For respondents who 
effectively in p~" are summoned. 
paring the defense'. personal service 
In many cases~ the must take place 
youtb's initial ap- flat least 24 hours 
pearance 'I'/il1 take before the hearing." 
place sooner than This appar-ently 
this section re- does not envision a 
quires •.• But this separate crraigti." 
seetinn will ensure ment. 
the timely entrance ~. ~ 

of counsel intQ the " 

scene in residtia1 I 
cases. II 

;-, 
OJ 

Summary of Positions; I. 
~ 

II. 
Detained - OnlY two groups require an initial appearance for detained 'juveniles. 
Nondetained - Only one group calls for an initial appearance for nondetained juveniles. in 

...,. 

order to ensure the anployment of counsel. ." 
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6. Analysgs of the ,Issue: 

The arraignment issue requires'separate analysis for detained 
and nondetained juvenile defendants. 

12 

A. Detained de~endants. Under the N.A.C. criminal court 
standards, a defendant taken into custody and not released on 
citation must be produced in court within six hours for an lIinitial 
appearance. II At that hearing, most of the traditional functions 
of arraignments are performed: The defendant is advised orally and 
in writing of the charges, and of his constitutional righus (in
cluding the right to bail and to the assistance of counsel if 
necessary, and either releases the defendant or sets the conditions 
for pretrial release. If the defendant is not released, he ic 
removed from police custody and sent to jail facilities, unle~s, 
in extraordinary circumstances, the court remands him to police 
custody for limited custodial investigation. 

In favor of applying the N.A.C. scheme to detained delinquents 
are the following considerations: (1) the youth would be promptly 
informed of hi s ri ghts by an imparti a 1, judi ci a 1 offi cer, rather 
than by po'l ice or probation officers; (2) the youth migh~ secure 
release within six hours, instead of having to wait the 24-96 
hours within which detention hearings must typically be held; (3) 
the youth would receive early appointment of counsel. ' 

On the other side, it might be argued: (1) juvenile court 
acts typically provide for prompt delivery 0f detained juveniles by 
the police either to the ~arents or to a probation-approved detention 
facility--sareguards not characteristic of criminal procedure; (2) 
juvenile court acts typically provide for prompt release from 
detention by probation or intake staff; (3) juvenile court acts 
typically provide for a prompt (24-96 hours) judicial hearing on 
the issue of detention. 

The major question that arises in considering whether to adopt 
or adapt the N.A.C. scheme to juvenile delinquency proceedings is, 
what relationship would this lIinitial appearance ll have to the full 
detention hearing typically required by juvenile court legislation? 
If it were to serVE: as the detention heari ng, one may doubt whether 
the swift tinring would permit the intervention of counsel and adequate 
preparation for the sort of hearing which should be available in 
juvenile cases--i.e., a hearing which explores the youth's background, 
family envjronment, the appropriateness and availability of shelter 
(vs. detention) facilities. If it were merely to precede the 
detention hearing, then one might question the need for two court 
appearances within the 24- or 48-hour period usually set for the 
detention hearing. A better solution might be to require the 
detention hearing within 24 or 48 hours, and do away with the lIinitial 
appearance. II 

\ & 
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A final question which a}'ises--whether to permit "custodial 
remands for investigationll--is considered in a separate Comparative 
Analysis. 

B. Nondetained defendants. The N.A.C. scheme for nondetained 
criminal defendaftts has much appeal for juvenile delinquency pro
ceedings. For such defendants, particularly in urban courts, the 
arraignment is often a confusing and fruitless experience. Although 
the arraignment itself frequently takes less than five minutes, 
the defendant and his family may have to spend several hours wcl.iting 
in court, missing school, work or other obligations. Defendants and 
parents who are anxious to IItell their story to t.hej:wigell,are 
often frustrated and uncomprehending of their 1nabilityt6 do so at 
the arraignment, and may feel unfairly treated if tlm{i)~tnplainant maed 
not appear, but they must. Like any court proceed1r.lg',~ the arraign:; 
ment is also costly in terms of demands on the ti"lheof Judges, cour,t 
staff, police officers, and, if already retained,attorneys. If 
the procedure could be eliminated without sacrificing substantial 
goals, surely it would be desirable to eliminate it. The question 
is whether the functi ons of arrai gnment can be sati sfactori ly per
formed by other means. 

Under the N.A.C. cr.iminal courts scheme, nondetained defendants 
are informed of the charges~ the trial date, and of their constitutional 
rights, in the summons or citation. The summons in delinquency cases, 
served upon both the defendant and.his parents, could include the 
same information. The only major remaining function of the arraign,.. 
ment for nondetained defendants is the appointment of counsel. 
The N.A.C. criminal courts volume recommends an alternative way of 
doing this: the summons/citation contains a form for advising the 
court (within three days after service ,of the citation or summons) of 
the name of the def~ndant's counselor of the desire to have the 
court appoint an attorney to defend him (Standard 4.2). If the 
court receives a request for appointed counsel--or if the form is 
not received within the time specified--the court appoints counsel. 
It is then counsel's duty to contact the client as soon as possible, 
and to verify the client's eligibility in the initial interview. 
(Standard 13.3). 

The only remaining function of the arraignment not provided for 
by the above procedures are ,ba i l--not an issue for nondetai ned de
fendants--and taking of the plea. In practice, few binding 
"guiltyll pleas are taken at arraignment--in many jurisdictions a plea 
of IInot guilty" will automatically be entered, because there will 
not have been sufficient time for counseled deliberation to occur. 

Against adoptionof the N.A.C. criminal courts scheme, it might 
be argued that writtel-lnotice of the charges an'dC"of constitutional 
rights is unsuitable f~r delinquency defendants because of their 
relative immaturity. Juvenile defendants should arguably have an 
opportunity for personal contact with the judge as soon as charges 
are made, so that the defendant's rights and liabilities can be 



i: 

can be carefully exolained. It might also be said that the N.A.C. 
scheme for appointm~nt of counsel is not as reliable as in~person 
appointment at the arraignment .. The latter sys~em g~v~s.t~e court 
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a prompt opportunity to ascertaln the defenda~t s el!glbl1lt~ for 
appointed counsel, and ensures that counsel, If appolnted, wl1l 
promptly meet the defendant and his parents. Frequen~ly, also, q 

the arraignment provides defense counsel whether apPolnted or \ 
reta i ned, wi th a val uab 1 e o'pportunit~ to ~onduct inf~rma 1 d~ scove}\¥ 
of the government's case, by conVerslngwlth.the pollce offlce~ / 
and/or complaining witnesses. That opportumty would be lost lf tile 
arraignment wer~"eliminated. 

7. Task Force Standards and Rationale: 

The Task Force's position on the issue of the juvenile's 
initial appearance in court is set forth in Standard 12.4. 

Promptly after a delinquency petition is filed, 
the juvenile should be required to appear in court 
to be arraigned. Juveniles in custody should be 
arraigned at the start of the detention hearing. 
Juveniles who are not detained should be required 
to appear for arraignment within 72 hours of the 
time the summons or citation is served upon them. 
Thijuvenile's parent or guardian should also be 
required to attend the &rraignment. 

At the arraignment the court should orally inform 
the juvenile of his legal rights, and of the 
allegations and possible tonsequences of the 
delinquency petition. The court should also 
appoint counsel if appropriate, and set the date 
for trial. 

In considering this issue the Task Force felt that t~e.tim~-
savings advantage to the N.A.C. propo~al warra~ted glvlng lt 
careful thought, but the Task Force flnall~ reJ~cted;-that proposal" 
largely on the basis of the ar~uments out!lned 1n t~e last paragrapn 
of the prececiing section of thlS comparatlVe analysls.,. 

The commentary to the Standard notes, 

Lacking any data on the effectiveness of written 
communications as a substitute for in-court, oral 
arraignment procedures, the Task Force recommends 
the latter. However, experimental programs to 
determine whether the separate arraignment 
appearance can be safely eliminated 1.11: d~l inquency 
proceedings should be undertaken. 
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Footnotes: 
() 

IThe President's Commission on Law Enforcement and Administration 
of Justice, Task Force Re ort: Juvenile De1in uenc and Youth 
Crime, at 14 (1967) (Hereinafter Task Forcegeport. 

~Task Force Report; National Council on Crime and Delinquency, 
Standard Juvenile Court Act (1959) (Hereinafter Standard Act); 
Department of Health, Education, and Welfare, Model Acts for 
Fami1 Courts and State-Local Children's Programs (1974) 
Hereinafter Model Act; National Advisory Commission on 

Criminal Justice ~tandards and Goals, volumes on Courts, n 
Corrections and Police (1973) (Hereinafter N.A.C~); Institut~ 
of Judicial Administration/American Bar Association Juvenile 
Justice Standards Project (1975) (Hereinafter IJAjABA J.J.S.P.); 
and National Conference of Commissioners on Uniform State Laws 
Uniform Juvenile Court Act (1968).' . 

3Standard Act, Model Act, Uniform Juvenile Court Act. 

4N.A.C. volume on Courts, p. 77. 

5Task Force Report, p. 5. 

Pre-trial Court Proceedin s, 

7Ca1ifornia, Colorado, District of Columbia, Maine, Massachus€,tts, 
Minnesota, Mississippi, New York, North Dakota, Ohio, Pennsyl
vania, Tennessee, Texas. 

SD.C. Code Encycl. Ann. §16-2308. 

9Co10. Rev. Stat. Ann. §19-2-103 (1973); Me. Rev. Stat. Ann. 
Title 15, §2608 (1964); Mass. Gen. Laws Ch. 119, §67 (1975) 
t~iss. Code Ann. §§43-21-3l and 43-23-29 (Supp. 1972). 
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Issue TitJe: Pre-trial Detention--Should the functions of pre;" 
trial detention in delinquency cases include 
"preventive detention,iI or shouJ,q detention be used 
only if necessary to assure the juvenile's presence 
at future court proceedings? If "preventive detention ll 

is appropriate at the pre-tria.l stages of del inquency 
proceedings, for which preventive purposes should 
it be a1lowed: 

A. "Therapeutic Detention" 

1. To protect the person of the juvenile, 
2. to protect the property of the juvenile, 
3. to protect the moral/education welfare of the juvenile, 

B. IIpublic Protection" 

4. to protect the persons of others, 
5. to protect the property of others, 
6. to protect the moral/educational welfare of others? 

2. Description of the Issue 

The issue is what criteria should 'govern detention before trial 
in delinquency proceedings in the light of the purposes of such 
detention. These purposes mayor may not be the same as the purposes 
of pre-trial detention of criminal defendants. 

3. Summar)! of Major Positions: 

All of the six major standards-promulgating organizations 
surveyed favor allowing some kinds of preventive detention in 
delinquency proceedings. All would allow preventive deten~ion to . 
protect the youth.' s personal~afety ~ but the IJ~/ABA JU\leml e Justlce 
Standards Project would restrlct thlS power to lnstances when the 
youth himself requests it. Only the National Advisory Commission and 
the Uniform Juvenile Court Act allow preventive detention to protect 
the youth's property .. The H.E.H • .Model Act, the National Advisory 
Commission~ the Uniform Juvenile Court Act, and the N.C.C.D.Standard 
Act would all seem to permit it to protect the youth's moral/educational 
welfare. Although all the groups approve detention to protec.t the 
personal safety of others, the IJA/ABA restricts such detention to 
cases wherei "serious bodily harm" is anticipated, and both HE\~ and 
NCCD simi1~rly qua·lify the standard~ The. President's Task Force, 
the Nation~l Advisory Commission, the H.E.W. Model Act, and the 
Uniform Juvenile Court Act allow preventive detention to protect 
property of others--the IJA/ABA clearly would not. It is not clear 
whether any of the groups would permit detention to protect the 
corrmunity from "moral injury.1I 

i 
f , 
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Of the thirteen jurisdictions surveyed, el.even (California" 
Colorado, District of Columbia, .Minnesota, Mississippi ,!:North Dakota, 
New York, Ohio, Pennsylvania, Tennessee and Texas) perm;lt preveritive 
detenti on whi 1 e Maine and Massachusetts do not defi ne tIle reasons 
for pre-trial detention. Since the latter two jurisdictions do 
not 1imitthe purpose of detention to insuring the youth's 
appearance before the court, they probably do permit preventive 
detention. 

\ I' 
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4, Summary of Surveyed State Statutes: 

Statutory Approach 

T. Allows preventive detention 

A. To protect the person of the juveni 1 e;> 

B. to protect the property of the juvenile; 

C. to protect the moral/educational welfare of 
the juvenile; 

O. to protect the persons of.o;hers; 

E. to protect the pr!)'perty of others; 

F. to protect the moral/educational welfare of 
others. 

II. Does not specify reasons for pre-trial detention 

~; . ",' . 

.~ -") 

"£? 

5. Summary of Positions of Standards Groups~ 
I 

NAC (1973) NceD Standard Act (1959} 

---,--~ .. - --- --

Number of States 

10 

5 

8 

11 

10 

;"! 

: 

Names of States 

CA, CO, DC, MM. MS, NO, OH, 
PA, TN, TX 

NO, OH,' PA, TN, TX 

CA, CO, DC, NO, OH, PA~ TN, 
TX 

CA, CO, DC, MN, MS,NY, NO, 
OH, PA, TN, Z) 
CA, CO, DC, MN, NY, NO, OH, 
PA, TN: TX 

Not clear, subject to varying interpretation. 

2 

HEW Model Act (1974) 

ME, t4A 

Recommended 
IJA/ ABA (1975) 

00 

Uniform Juvenile 
Court Act (1968) 

The Courts volume de
clines to recommend 
detention criteria, 
but suggests in com
mentary: "Such 
detention is neces
sary to protect the 
person or property 
of others, or to 
protect the person 
or prope,rty of the 
child himself; to 
provide supervision 
and care for the 
child when there 

Permits preventive detention. 
"Children apprehended for 

delinquency should be de
tained for the juvenile 
court when after proper 
intake interviews, it 
appea,t)$ that case work by 
a probation officer 

Recommends preventive 
detention when: 

Allow~'preventive 
deteri~~::::=:f\)r the 
purpose'i of "pre
venting the juvenile 
from inflicting 
serious bodily 

Recommends preventive 
detention '''to pro
tect the person or 
property of others 
or of the chil d .... 
or because he has 

is no other feasible 
way of providing 
it .... " 

The Corrections 
volume says de
tention should be 
considered a last 
resort, and used 
only where the 
juvenile has no 
parent or other 
person able to pro
vide supervision and 
care for him and 
able to assure his 
preSence at sub
sequent judicial 
hearings. 

would not enable the 
parents to maintain 
custody and control, or 
would not enable the 

~'child to control his 
own behavi or. 10 

Recommends detaining 
"children who are almost 
certain to commit an 
offense dangerous to 
themselves or to the 
community before court 
disposition •••• " 

,co 

11(1) The chi1 d has 
no parent, guardian, 
custodian, or other 
suitable person abl~ 
and \,lil1ing to pro
vide supervision 
and care for such 
child; or 
{2} The release of 
the child would 
present a clear and 
SUbstantial threat 
of a serious nature 
to the person at' 
property of others 
.•• or, 
(3) The release of 
such child wou1 d 
present a serious 
threat of sub
stantial, harm to 
such chi ld. " 

harm on others 
during the interim 

. period and pro
tecting the accused 
juvenile from im
minent bodily harm 
upon his or her 
r~ql!est •••• iI 
(Standards on 
Interim Status, 
Draft 1974). 

no parent, guardian, 
or custodian, or 
other person able 
to proVide super
vision and care 
fot' him ••.• 10 

/) 

..... 
t:O 

Summary QfPositions: I. To protect the person of the juvenile - 5 IV. To protect the persons of others - 5 
V. To protect the property of others - 3 

VI. To protect the moral/educational welfare 
of others - subject to interpretation. 

, II. To protect the property of the juvenil e - 2 
III. To protect the moral/educational 

welfare of the juvenile - 4 
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6. Analysis of the Issue: 

In debates on the criminal justice system, the issue of 
"preventive detention tl has been most controversial. The Eighth 
Amendment, and similar provisions in ever'y state constitution, have 
generally been regarded as restricting the legal use of pre-trial 
detention to the single purpose of ensuring the accused's presence 
at the trial; if (in noncapital cases) release on bailor other 
conditions will ensure the accused's presence, he may not be kept in 
detention. Although the law and practice of juvenile justice 
have long approved the "preventive detention" of youths, that issue 
has generated little controversy, As the above comparative analysis 
shows, legislatures and standard-setting groups have unanimously 
approved the practice of incarcerating youths charged with the com
mission of criminal delinquent acts, on the ground that detention 
is necessary to prevent the youth from committing other harmful acts. 
As discussed by Levin and Sarri (p. 25), detention is authorized not 
only to "prevent escape,1I but for "public protection" and "therapy." 
Under "therapy" should be included the prevention of harm to the 
juvenile's property and person, including his moral and psychological 
welfare. 

Recently, several courts ha~e had to judge the argument that to 
deny juveniles the right to release on bail constitutes a denial of 
Equal Protection under the Fifth and Fourteenth Amendments, because 
similarly situated criminal defendants are given the right to pre
trial release. Under pressure of such arguments, some courts have 
construed the detention criteria of their juvenile court legislation 
as substantially "equivalent" to criminal procedure laws which 
afford the right to release on bail. They have accordingly dis
approved the use of yreventi ve detenti on. [See Doe v. State, 487 
P.2d 47 (Alas 197111. 

The arguments in favor of pre-trial detention on grounds of 
public protection and protection of the youth are not identical. 
"Therapeutic detention" is grounded in the theory of parens 
patriae: the state has the power and responsibility to detain a 
youth whose predicted conduct or environment threatens his own 
physical, psychological and moral well-befl1g. Preventive detention 
based on IIprotect'ion of the publ ic" is based primarily on the ad
versary notion that the state must be permitted to protect its citizens 
against the predicted conduct of the youth. But, it can be con-
nected to the theory Of parens patriae by the argument that it 
endangers the youth'iown welfare to engage in anti-social conduct 
for which he may incur var; ous ki nds of 1 i abi 1 i ti es. ,,' 

The opposing arguments must also distinguish between preventive 
detention for purposes of public protection, and for purposes of 
IItherapy." The arguments against incarcerating juveniles expected 
to commit future acts harmful to the public are essentially the 
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~ame as t~o~e articulated by opponents of preventive detention 
1n the crlm1nal process. (See, e.g., N.A.C. Corr. Std. 4.5, and 
Commenta~y at p. l?5): These principally focus on our inability to 
m~k~ rel1able pr7dlctlons of future conduct, and the very high in
d1v1dual and s?c1~l costs of pr~ventive incarceration based on 
erroneous pred1c~10ns: These d1fficulties apply to predictive 
decisions about Juvenlles as well as adults. 

The argu~ents against preventive detention in order to protect 
~h~ youth aga1~st hims~lf or his.environment are more complex. A 
m~Jor.problem 1S th~t therapeut1c detention" may be used as a 
d1sgulse for ~etent10n ac~ual1y motivated by public protection. 
I~ ?rd;r to d,sc?urage th~s ~b~se, i~ might be appropriate to pro
h,b,t therapeut1c detentlon 1n del1nquency proceedings and to 
rest~ict th~ det~n~ion criteria in delinquency cases to those 
appl1cable 1n cr1mlnal cases--i.e., no detention unless necessary 
to ensure the youth's appearance for trial. (See, e.g., N.A.C. 
Corr. Std. 4.5, and Commentary at p. 125). If a youth's anticipated 
con~uct upon re~ease.wou~d endanger ~is physical, moral or psycho-
10glcal well-b~1ng, 1t m1~ht be sounaer to proceed against him as 
a neglect~d chlld or one !n need of supervision. A similar argu
ment appl1es to therapeut1c detent10n grounded not in the anticipated 
fear of the youth's own conduct, but out of apprehension for the 
~angers posed by the environment to which he would be released--e.g., 
lf he ~ere released to a parent who was threatening him. Such 
s1tuat1ons arguably justify only shelter care, not detention. 

.If th~rape~tic dete~tion is approved in delinquency cases, 
cons1d~ratlon m1gbt be glven to narrowing the scope to exclude 
detent10n solely to avoid endangering the youth's own property as 
currently permitted in some jurisdictions. ' 

7. Task Force Standards and Rationale: 

The Task Force's conclusions as to the appropriate cr1teria 
for pre-adjudicatory detention of juveniles in delinquency' cases 
are set forth in Standard 12.7. 

A j~v~nile should not be detained in any residential 
fa~ll~ty,.whether secure or open, prior to a delinquency 
adJud1c~~t1on unless detention is necessary: 

1. To insure the presence of the juvenile 
at subsequent court proceedings; or 

2. To provide physical care for a juvenile 
who cannot return home because he has 
no parent or other suitable person able 
and willing to supervise and care for 
him adequately; or 

. . \ 
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3. To prevent the juv~nile from hatrhmin~ or 
intimidating any w1tness, or 0 erWlse 
threatening the orderly progress of the 
court proceedings; or 

4. To prevent the juvenile from inflicting 
bodily harm on others; or 

5. To protect the juvenile from bodily harm. 

A detained juvenile should be placed in the least restr~ctive 
residential setting adequate to serve the purposes of hlS 
detent·j on. 
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The Task Force clearly felt that the state's power~ an~ r~spon~~bilities 
as parens patriae justified the use of such deterrtlon 1n)Jubenlde 
cases But it felt these powers could be (and have been a use, 
and s~oUld be subject to clearly defined ~ontrols. Therefore, lt 
proposed the five detention criteria outl'lned above and, e.g., ~x
cluded the predicted commission of property offenses as a groun, 
for det'~nti on. Moreover, the commentary to the Standard emphas~ zes 
that th'~ requirement that detention be found lInecessary" to achleve 
one of these five criteria 

implies consideration of alternative arrangments 
which might be devised to serve the same goals. 
For example, detention for the purpose,of e~
suring the youthrs presence in court mlght De 
avoided if an arrangement for increased super
vision by family or community resources could 
be. substi tuted. 

(See also Standard 22.4 which vests responsibility for the detenti'on : 
d~eisioh with intake personnel and St~ndard~ 12.8 ~hrough 12.10 
relating to pre-adjudicatory custody 1n Faml11es wlth Serv1ce 
Needs and Endangered Child cases.) 

! \ 
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1. Issue Title: Detention Hearings--Should detained juveniles have 
the right to a judicial hearing to decide whether 
their detention shoUld continue? 

2. Description of the Issue: 

The issue is whether a decision to continue a juvenile's 
detention should be made by judicial or administrative personnel, 
and, if judici~l, whether it should be made by ex parte court order 
or after a judicial detention hearing. Finally, should detention 
hearings be man<0tory or only at the defendant1s election? 

3. Summary of Major po~i'dons: 

Of the six major stClndards-recommending groups surveyed, four, 
the H . .E.W. Model Act, the President's Task Force on Juvenile 
Delinquency and Youth Crime, the Uniform Juvenile Court Act, and the 
IJA/ABA Juvenile Justice Standards Project (Draft Standards on 
Interim status, 1974) would require a judicial hearing on whethe!'Z:or 
not to conti nUe the detenti on of the j uven il e. The Na ti ana 1 Advi sory 
Commission, in its Courts volume, recommends giving the juvenile the 
"opportunityll for a "judicial determination of the propriety of the 
continued placement in the facility." The National Council on Crime 
and Delinquency Standard Act would require a court order and an 
opportunity for a hearing by a judge or a referee~ 

Of the t.hirteen jurisdictions surveyed, two states, Ma·ssachusetts 
and Mississippi, require neither a court order nor a judicial 
hearing. Minnesota requires a court order to continue detention 
more than btenty-four hours, permits a detention hearing within the 
fi rst forty·-ei ght hours upon the request of the juvenil e' s parents, 
and requires a detention hearing within ninety-six hours. The . 
rem~ining ten jurisdictions (California, Colorado, District of 
Columbia~ Maine, North Dakota, New York, Ohio Pennsylvania, Tennessee 
and Texas) provide the right to a detention hearing. The hearing is 
mandatory in Cal ifornia, the District of Columbia, Maine, New York, 
and Texas, although in New York it may be before a refer·ee unless 
a judge is requested. The hearing is optional in Colorado, where 
it "is waivable by the child's attorney, parent, or guardian, and 
in Tennessee. While a hearing is seemingly mandatory in North 
Dakota, Ohio and Pennsylvania, the parent, guardian, or custodian 
mq..ywaiVe the child's appearance. ,;> 

j 

I 
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4. Summary of Surveyed State Statutes~ 

Statutory Approach 

I. Court Order Required 

II. Judicial Hearing Available 

A. Mandatory 

B. Mandatory with possible waiver of parent's 
appearance'-' 

C. Optional 

....... - r:.'::~7' rrn..... n: 
"~ ~ 

Number of States Names of States 

NN* 

6 CA. DC, ME, HN,* NY,** TX 

NO. OH. PA 

.cO, NY,** TN 

III. Neither court order nor judicial hgaring required 

3 

3 

2 14A, MS 

"', 

*Minnesota has two forms of judicial review - see part 4. 

**New York makes a hearing mandatory--whether before referee or judge is optional. 

I'; 

5. Summary of Positions Recommended by Standards Groups: 

Recommended 
NAC (1973) NCCD Standard Act (1959) HE~1 Model Act (1974) IJA/ABA (1975) 

Recommends that IIA juvenil e Recommends that "As soon Recommends that lIa Recommends that "an 
placed in detention or as a child is detained, detention or accused juvenile 
shelter care should have his parents shall be shelter care taken into custody 
the opportunity for a informed. by notice in hearing shall be shall, unless' 
judicial . determination writing on forms pre- held within 24 sooner released, 
of the propriety of scribed by the court. hours, Saturdays, be accorded a 
continued placement that they may have a Sundays, and holi- hearing in court 
in the facility .... " '" prompt hearing re- days included, within 24 hours 

"-= 

; 

i 

Summary of Positions: 

0: 

garding release or from the time of /1 
detention. The judge filing the petitil1n 
may hold the hearing to determine " 
or may authorize the whether continued 
referee to hold it." detention or 

shelter care is 
II ••• no child may be required ...• " 
held longer than 24 
hours after the filing 
of a petition unless 
an order for such 
continued detention 
has been signed by 
the judge or referee. II 

I. Recommends right to a detention hearing - 2 

II. Recommends a mandatory detention hearing - 3 

of the service of 
an arrest warrant 
or the filing of a 
detention petition." 

t) 

.-..--_. 

~ 

N 
.;:. 

Uniform Juvenil e 
Court Act (1968) 

Recommends that "an 
informal detention 
hearing shall be 
held promptly and 
hot later than 72 
hours after he is 
placed in detention 
to determine Whether 
his detention or 
shelter care is 
required ..• , " 

N 
01 
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6. The Analysis of the Issue: 

The requirement of a judicial hearing to review the propriety 
of continued pre-trial det~ntion is justifiab1e on grounds of both 
constitutional law and public policy. Constitutionally, a judicial 
hearing provides the "due process ll mandated by the Fourteenth 
Amendment in instances where a person's liberty is infringed. The 
Fourth Amendment, which prohibits the "seizure" of persons without 
II probable cause" is also enforceable at detention hearings if a 
jurisdiction chooses, as some have, to join review of detention and 
probable cause issues in one hearing. Sound policy also dictates 
the desirability of prompt judicial review in order to reduce the 
incidence and duration of unnecessary or inappropriate detentions. 
There is ample literature attesting to the harmful impact of such 
detention on the welfare of youths subjected to it. 

While administrative rather than judicial review of detention 
has the relative advantage of speed and economy, it probably would 
not satisfy the needs discussed above. According to our traditions, 
decisions regarding the propriety of governmental deprivations of 
personal liberty should be made by judicial officers. And con
siderati0ns of fairness and due process. favor the right to an 
adversary hearing on these issues, rather than .deci si on upon ~ 
parte presentation of the facts to a judge. 

Arguably, detention hearings should be optional on the part 
of the detained youth, rather than mandatory. An "optional" 
system could ope~ate either by requiring an affirmative request 
for a hearing, or by requiring a hearing unless there was an express 
waiver. Either of these procedures would save scarce judicial and 
other resources. On the other hand, there is much to be said' for 
mandatory hearings in all cases of continued detention. Such a 
requirement should ensure judicial attention to the urgent need 
to avoid unnecessary detention or df!tention in inappropriat

,
:., 

placements. Knowledge of the pending judicial review should also 
encourage administrative officials to terminate such detention as 
promptly as possible. Finally a mandatory system is indicated by 
the fact that defense counsel's adtive involvement in the case is t • '" 

often delayed, and many attorneY~l who accept ass1gnments to 
represent delinquency defendantsgare overworked or ij1ar,Jequately 
trained, and might fail to requ~t a detention heari~~·not otherwise 
schedul ed. F 

;'l.
i 

7. Task Force Standards and rfationale: 

The Tasl< Force's recommdndations on detention hearings in 
delinquency cases are found ''In Standard 12.11. 

Z' 

Unless a juvenile who has been taken into 
~ustodo¥ has peen rel eased, 11a judicial hearing 
o r~vlew the necessity for his continued de

tent19n should be held within 48 hours from 
the tlme he was taken into custody. 

The detention hearing should conform to due 
proces§ requirements. The detention hearing 
should commence with a judicial determination 
of pro~able cause. If the prosecution 
~stab 11 shes I{ycompetent evi dence that there 
~s proba~le caUse to believe that the juvenile 
as commltted the allegedly delinquent act 

the ~ourt should rev-iew the necessity for' 
contlnued detention. Unless the prosecution 
~~monstrate~ by clear and convincing evidence 

at t~ere 1S a need for continued detention 
accordlngto the de~ention criteria, the court 
shou~d release the Juvenile upon conditions 
pendlng the next.ju~icial proceeding. A 
court order cont1nulng the juvenile's detention 
.~~oj!~t~e ,supported by written reasons and findings 

If the.juveni1~'s detention continues, a new 
det~nt10n hearln9 should be held promptly upon 
~ot1 on by the respondent asserti ng the eX- . 
lstence 9f new or addition/llevidence. Absent 
such mot~ons,.the cour~ sh041d review the case 
of each Juvenl1e held 1n se~ure detention no less 
frequently than every 10 cou.rt days. 

Each jurisdiction should provide for an expedited 
ap,p,ellate procedure to permit speedy review of 
a egedly wrongful detention orders. 

" c, 

The . d h . t s~mte JU ge w ~ s:ts at a detention hearing should 
no S1 at the adJudlcatory heat'ing without the 
respondent's consent. ' 

27 

The Task Fonte fel t that m d t . d' . .. . detention d1!jcisions compli:~ ~i~~Yt~U lcla~ reV1ew of pre.-adjudicatory 
and was ess~nt' 1 t .. e ~equlrements of due process . 
lon d' J 1 B., • 0 pr€iVent 1 napproprlate or unnecessari ly ro-
rel~~ed'~~~~~:~~t~~n4o~ a~~eg~~lY delinquentl/youth. (See al~o the 
in Part V ij Intake in lnt' ~t' apter on Detention and Shelter Care 

') ,ves 194 10n and Corrections.) 
,I 
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1. Issue Title: Time of Hearing--Within what time period from 
placement in detention/shelter c~re must the 
detention hearing be held? 

2. Description of the Issue: 
The issue is what amount of time should be allotted for the 

completion of certain ad~inistrative tasks, including notice to 
parents and securing of counsel~ while keeping at a minimum the 
restriction of the juven1le ls freedom and any consequential harm. 

28 

3. Summary of Major Positions: 

Of six major standards-promulgating organizations, four, the 
H.E.W. Model Family Court Act, the National Council on Crime and 
Delinquency Standard Juvenile Court Act, the National Advisory Com
mission on Criminal Justice Standards and Goals (Courts Volume), and 
the President1s Commission on Law Enforcement and Administration of 
Justice Task Force Report: Juvenile Delinquency and Youth Crime, 
recommend that the detention or shelter care hearing be held 
within forty-eight hours of the childls being placed in custodY· 
The Uniform Juvenile Court Act requires that the hearing be held 
within seventy-two hours of placement. The sixth, the Institute of 
Judicial Administration/American Bar Association Juvenile Justice 
Standards Project, recommends a detention hearing within twenty-four 
hours of the service of an arrest warrant or the filing of a detention 
petition. Standards on Interim Status (Draft, 1974). 

Of the thirteen jurisdictions surveyed, two, Texas and the 
Di st.ri ct of Col umbi a , call for a heari ng wi thi n twenty-four hours; 
twat.".~olorado and New York, recommend forty-~eight hours; four, 
Cal i'n)rnia, Ohio, Tennessee and Pennsylvania, recommend seventy
two hours; two, Minnesota and North Dakota, y~equire only ninety-six 
hours; and Mississippi and Massachusetts do not require a detention 
hearing. Maine has no specified time period during which the 
hearing must be held. While Minnesota has a ninety-six hour limit· 
for a hearing., it. also requires a-court order within twenty-four 

hours. 
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6. ~nalysis of the Issue: 

All of the standards-setting groups and many state laws seem 
'to accept the necessity of requiring a prompt judicial review of 
a youth1s detention, but there is no uniformity in setting the 
precise time period defined by IJpromptness.1I The specified time 
periods generally range between twenty-four and seventy-two hours 
from the time of taking the youth into custody. The precise 
period adopted in any particular jurisdiction will reflect a com
promise between two sets of conflicting demands. On the one 
hand, authorities need a certain period of time for the completion 
of administrative formalities connected with taking a youth into 
custody and deciding whether, and where, to place him pending the 
processing of his case: the youth must be IIbooked,1I his parents 
contacted, and their immediate situation assessed. If the police 
decide to place him ina detention or shelter caY"e facility, 
there should be some brief time allowed for a prompt intermediate 
administrative review, usually conducted by probation or lIintake lJ 

personnel, of that decision. If the responsible official decides 
to release the youth, there will be no need for a judicial 
detention hearing. If a judicial hearing is to be held, some time 
is needed to schedule it and give adequate notice to necessary 
participants such as the police, detention administrators, parents, 
and counsel. 

Competing with the above demands for time to complete pre
hearing formalities are another set of demands for speedy judicial 
review Qf the detention d~cision. These include consideration of 
the physical and psychological harmfulness of unnecessary or in
appropriate detention for minors, especially given their special 
sense of time (Goldstein, Freud, and Solnit, Beyond the Best 
Interests of the Child, (1973), p. 42), recognition that detention 
is often misused as punishment or imposed arbitrarily, and the 
concern for prompt vindication of fundamental rights to liberty 
and the presumption of innocence. 

7. Task Force Standards and Rationale: 

As noted in the preceding comparative analysis, the Task 
Force1s Standard 12.n calls for a judicial hearing to review the 
necessity of continued detention within 48 hours from the time 
the juvenile is taken into custody. The commentary notes that, 

Every effort should be made to hold the hearing 
on the day of the youth IS admission to custody. 

Recognizing that same-day hearings may, however, be unfeasible 
in some cases, the Task Force settled on the 48-hour time-frame. 
This was seen as a suitable accommodation of the competing interests outlined above. . 

31 
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:.~ 1. Issue Title: Conditions cf Release--Should juveniles who are 
detained pre':trial in delinquency proceedings 

32 

have the right to release on money bail? On what 
conditions,.other than the money bail, may pre-trial 
release properTy be granted? 

2. Description of the Issue: 

Courts and law enforcement agencies normally permit juvenile 
delinquency defendants to re~ain at liberty in the period between 
the time of arrest or summons and the day of trial. But the 
defendant's liberty is generally subject to conditions, includirlg 
but not limited to the defendant1s promise to appear for trial. The 
issue is what release conditions are appropriate. A significant 
subissue is whether juveniles should enjoy the right to release on 
bail and, even if not, whether the authorities should be encouraged 
or permitted to condition the defendant's release on an agreement to 
forfeit money. 

3. Summary of Major Positions: 

All of the major standard-setting groups expressly or im
pliedly disapprove extending the right to bail to delinquency pro
ceedings. Two, the NCCD and the Uniform Act, provide only that 
arresting officials mayor should release the juvenile to his 
parents on their written promise to produce him in court at the 
required time. The N.A.C. Courts volume simply calls for the 
development of criteria and procedures for prehearing detention 
lito provide an adequate substitute for the right to bail. 
The HEW and IJA/ABA are more specific. The former would permit 
the court to condition pre-trial release on various conditions, 
including the agreement of his parents, guardian, custodian or a 
suitable third party individual or organization to supervise the 
defendant, restrictions on the defendant's travel, association, 
or residence during pre-trial release, or lI any other condition 
deemed reasonably necessary and consistent with the criteria for 
detaining children." Conceivably, the last criterion could 
encompass release on bail bond on cash deposit. The latter group 
would permit the court to release the juvenile on "his or her 
own recognizance, on conditions, under supervision, ••• or into a 
diversion program. 1I The use of bail bonds lIin any form,1I however, 
is expressly excluded. 

The laws of the thirteen state jurisdictions surveyed are 
more varied than the standard-setting groups on the question of 
whether delinquency defendants enjoy the right to bail. Three 
states give juveniles the right to bail. One gives the bail right 
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only in fel Gny cases a~d th',' 
bail. Only one of' ~~e merely allow the court to set 
but five omit to SP!~if~u~h~{e~e~~at~s expressly prohibits bail, 
trial release. This has not alWay:npl~~h~~9~gdttheh conditions.of pre-
however, at least in th 0" t . 1 1.e _ e use of ball, 
187 F. SUpPa 483 (D.O.C~ l~~O);~t of Columbla jsee Trimble V. Stone, 

Regarding the non-financial c d't' 
the surveyed state legislation th on 1 10ns of.release provided in 
custody in ten of them ma rel~ e ~erson taklng ~ child into . 
guardian or custodian to 'bring ~~: h~~l~\ tfhe promlse of his parent, 
requested. In one New York c 1 . e ore. the court when 
condition the youth's releas~ ~~\hrob~t!on offlcer or judge may 
without security. Of the other j ~ a!Vl~g °fa.recognizance 
judicial detention hearings foururlSt~ctl0ns Whl~h.provide for 
permit the judge to condi .' men 10n no condltl0ns. Three 
produce the defendant fort~~~arelease ~n ~he.pa~ent's promise to 
Columbia, adopts the detail'ed HEW oned~~~lsdlctl0n, the District of 
the court to impose any condition can 1 10ns, an9 (rne, Texas, allows 
subsequent appearance. s necessary to lnsure the defendant's 
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1. 

II. 

III. 

4. SUlTunary of State Statutes:* 

a. Right to Bail 

Statutory Approach 

Allows bail as a matter of right 

a. in all cases 

b. in felony c4~s 

Allpws bail in discretion of the court 

Prohibits bail 

'~=:,\ 

IV. Does not ment~un bail 

,,::-: 

Summar} of Positions: 1. In favor of bail - 7 

II. Not in-favor of bail - 6 

,r 

\) 

Number of States Names of States 

3 CO, ME, MA 

1 MS 

3 MN, NY, TN 

1 I . OH 

r . " .. :,'. ' 

5 CA, DC, NO, PA, IX 

*See also N.A, •. G.·cCorr., p. 259, note 53, summarizing the law of all the American jurisdictions regarding bail 
for juveii'fres; 9 expressly allow, 3 impliedly allow, 3 expressly deny, 8 impliedly deny, and the rest silent. 
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4. Summary of Surveyed State Statutes: 

I:r. Non-Bail Conditions ..;:;:;::~c;;;.-- • 

Statutory Approach 

1. 

_ ::.-~r~ 

PersontakingJll'!enii~ into custody may 
requirepromfSe to bring the child befor,e 
th..e"GOilrtas a condition of release. 

""ff No mention of condition of release by 
person taking juvenile into custody. 

Probatio; officer/intake official may 
,jJlm.QSc conditionspn juvenile's release. 

In. 

IV. No mention of conaltions of release by 
probation officeY'/intake {)fficial. 

V. Judge may require promise of parent, 
guardJa.h~or custodian to bring the 
juvenile before the Court as a con

,dition of release .• 
() 

VI. Judge may impose other conditions of 
release. 

Number of States 

11 

2 
"" 

"-::-..:. 

~, 

10 

3 

4 

--1 

I I ~ 

() 

Names Of States 

CA, co, DC, MA, MN, MS, NY, ND, 
OH, TN, TX 

ME, PA 

CA, NY, PA 

, , 
~I 

co, DC, ME, MA, MN, MS, NO, OH, 
TN, TX 

CO, NE, MN 

DC, NY, PA, IX I .' ,..' ,-~-,==.-,,~-,-;,-.-=,~ •• ---
VII. No mentio"n of conditi.ons of releas.e. ~==I 4~o'-~==~~-----/~cA,-N;'~~~=;~---~j~g~ = . ~-- . 

VIII. No detention hearing. 2. I MA. MS 
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5. Summary ofc?ositions of Standards Groups: 
a. Right to Bail 

'", 

NAC (1973) NCCO Standard Act (1959) HEW ~lodel Act (1974) 
, 

Recommends the pro- "Provisions regarding bail Does not mention bail 
hibition of bail. shall not be applicable when discuss; og 
"One of the proce- to children detained in conditions of 
dural differences accordance with the r,elease. 
between the ju- provisions of this Act 
venile and aduit except that bail may be 
systems that the allowed when a child 
commission believes who should not be de-
should be retained tained lives outside the 
is the absence of territorial jurisdiction 
a right to bail of the court." 
in the juvenile 
system." 

-' 

Summary of Positions: None favor money bail. 

"--'''0/--'';'''''---''.- '-,~,_ 

Recommended 
IJA/ABA (1975) 

"The use of bail\ 
bonds in any form 
as an alternative 
interim status 
shall be pro-
hibited." 

-, 

Uniform Juvenile 
Court Act (1968) 

Does not mention 
bail among con-
dftions of r'elease:= 

W 
0'> 

.......... ''''-~, 
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5. Summary of Positions Recommended by Standards Groups: 
b. Nonbail Gonditions 

NAC (1973) 

"The criteria and 
procedure for pre
hearingdetentioh 
shoul d be developed 
to Provide an ade
quate substitute 
for the right to 
bail ," 

c;;.. 

!.:b 

NeeD Standard Act (1959) 

Recommends that' the person 
taking the child into 
custody may request 
the parent, guardian or 
custodian to Sign a 
written promise to 
being the child to the 
court at the time 
directed by the court. 

Specifies no ,conditions~!)!1" 
pre~tria1' release by the 
Judge. 

HEW Model Act (1974) 

Recommends that the judge, 
after a detention 
hearing, may condition 
a child's release on 
one or more of the 
following: 

1. Place the child in 
the custody of a parent, 
guardian or custodian 
under their supervision 
,o~ under the supervision 
'of an individual or 
organi zati on agreei ng 
to supervise him; 
2. Place restrictions 
on the child's travel, 
association or place 
of abode during the 
period of his release; 
3. Impose ,any other 
condition deemed 
rea~onably necessary 
and consistent with 
,the criteria for 
detaining children. 

(/ 

Recommended 
IJA/ABA (1975) 

"The,court may re-
1 f"as~ the juveni 1 eD 

on his or her Own 
recognizanCE on 
conditions, under 
supervision, ... 
Or into a diver
sion 'program. 'I 

;'" 

Uniform Juvenile 
Court Act (]~68) 

(Similar to NeCO 
Standard Act.) 
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6. Analysis of the Issue: 

In analyzing this issue, one should distinguish the IIright to 
bail ll from the system of professional bail bondsmen. Few would 
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argue that the bail system as it has oplarated in our criminal justice 
system should be adopted or retained in the juvenile justice system. 
But a reformed bail system, purged of the professional bondsmen, 
might appropriately apply to delinquency defendants. 

Whether delinquency defendants should enjoy a right to bail 
overlaps considerably with the question, addressed in a separate 
comparative analysis~ whether .they may be detained for reasons 
other than the need to ensure their subsequen~ appearance in court. 
Neither a youth nor a criminal defendant subjected to prevention 
detentive can enjoy the right to bail. But if the reason for de
tention is to ensure the youth's presence in court, should the 
court be forced, at least if the underlying offense is not a 
capital one, to set bail? There are four major arguments against 
extending the right to bail to juvenile delinquency defendants. 
First, juvenile& unlike adult& cannot sign a binding bail bond, and 
they rarely have independent firJancial resources. The parent, or 
some other interested adult, would therefore become the party 
responsible to pay in case of default, and this arguably removes 
the youth's incentive to honor his obligation to appear under the 
bond. Correspondingly, it permits the parents to decide by refusing 
to make bail, when able, to keep his child incarcerated. Secondly, 
critics argue that the bail system unfairly discriminates against 
the poor and that no youth's pre-trail status should depend on his 
family's financial resources. Third, it might be argued that 
recognizing the right to bail would lead judges routinely to set 
financial conditions for release, instead of favoring, in all but 
rare cases, release of the youth on his own recognizance or that 
of a responsible adult. Such a response would increase the use of 
pre-trial detention. The fourth argument, closely related to the 
third, is that the right to bail is unnecessary in juvenile cases, 
because the authorities will not detain youths for whom adequate 
supervision is otherwise available. The relative immobility of 
young as compared to adult defendants is one factor disposing 
the courts toward liberal release--most defaulting youths are 
easily found. 

The major argument in favor of extending the bail right to 
delinquency defendants is that of equal protection. Often in 
criminal cases third parties--families, friends~ supporters-
rather than the defendant assume the financial risk of the de
fendQnt's default. One may think it fundamentally unfair to permit 
criminal defendants to secure their appearance by such a cash 
deposit or promise to pay, and to deny the same opportunity to 
juveniles and their families. 

A middle position might be to permit, but not require, the 
court to set financial conditions in appropriate cases. This 

might be done, e.g., if a defendant's d t t' 
f~ar o~\ hi s nonappearance, and the:! CDur~ ~n 1 dntWhere base~ on a 
flnanclal loss would induce the ~ oun at the rlsk of 
for producing the youth to take p~rent or o~h~r.a~ult responsible 
than he otherwise would. hlS responslb,11tles more seriously 

The NAC Corrections standards ft. ' 
1n cr~minal cases might be a sUitabl~rm~~:i ~lal releas~ conditions 
Juvenl1e delinquency context. Although th N%~ adaptatl~n.to the 
use of professional bail bondsmen and pre~e thWOduld ellmlnate the 
release on his own reco' ! r e efendant's 
basis of the accused's ~~~~~~~:d lt would permit release on the 
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security to be provided by the ac~~~:~rh~ce f~nd, or o! a financial 
these conditions for the delinquency con~ms~ t' One.mlght modify 
or other adult responsible for e . ex 0 permlt the parent 
to.s1gn the bond or provide the ~f~~~6f ihe yOU~~'S court appearance 
crlmlnal release conditions also releva~t ;ecu~l Y'. The other NAC 
clude: release into the care f .• or Juvenlle cases in-
release to the supervision of ~ p~0~~~~lfle1~~erson or organization, 
official, and release 'th .. 10n 0 11cer or other public 
associ ations, mov~ment~l and r~~;~~~~~~ns ~~ t~!c defen

l 
dant' s activities, 

the court to impose on a .. . e wou d also permi t 
reasonably related to sec~~~~~nh1 defendant any other restrictions 
detention with release during cer~ ~pPhearanc~, and w~u1d allow 

aln ours TOr speclfled purposes. 

7. Task Force Standards and Rationale: 

Stand!~~ r~~~2~orce spoke to the issue of conditions of release in 
~~~ . 

~~~~~!~asde of a Jh'~veni1e from detention sh~1uld be 
1 ~Q: upon 1 sown promi se to appear for. 

subsequen~ ~ourt proceedings. If a juvenile can
~~t ~~proprlatelY be released on this basis, he 

ou .. be released on the least onerous other 
Tcohndltl0n(~) necessary to assure his appearance 

ese may lnclude: . 
(, 

1. Relea~e on the written promise of his parent or 
gUardlary to produce him in court for sUbsequent 
proCeedlngs; 

2. Release 1nto.the care of a responsible person 
or orgam zatl on; 

3. Relea~e ~oncfitioned on restrictions on activities 
as~oclatlons, re~idence ~r travel if reasonably , 
re ated to securlng the Juvenile's presence in court; 

jl 
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Any other condlti\~ns reasonably rela~ed 
4. to securing the juvenile's presence 1n 

court. , 
. se of bai 1 bonds in any form o~ ~ny other 

~~~a~cial conditions should be proh1b1ted. 
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d re'ects the use of bail both 
The commentary notesllthat t~e it~n~~~dequ~ciesll of the adult system 
on the basis of the demons ra e, inancial conditions for 
and t~~ Hp~tential hazards o~ ~!~~~v: to ~ppear where bail i~ 
juvenlles, e.g., dec(rease~ nStandard 12.3 on Court Proceed~n~s 
posted by parent~. ,See al , so Cases whi ch li kewi se proh1 b1 t 
Befol'e, Adjudicat10n 1n De 1nquency 
the use of bail.) 

d 't ' o~ release the commentary 
As to the perm~tted con 1 u~~~s the "least' onerous conditions 

emphasizes the requlr~men~ of '1 '~7 appearance" and states that, 
necessary to assure Lthe Juvem e .J 

h' h is imposed should be directly 
Any measure,w 1C, ' resence at subsequent 
related,to mS~r1~g'~~~n~t be applied arbitrarily 
procee~lngs an St~Uor deprive him of his liberty. 
to punlsh the you 
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1. Issue Title: Appeal of Detention Decision~~Should the juvenile 
have a right to appeal from an adverse decision at 
the detention hearing? 

2. Description of the Issue: \\ 

This issue encompasses not only the right to appeal judicial 
decisions not to release a juvenile before trial, but also 
decisions to release the youth on restrictive conditions. 

3. Summary of Major Positions ! 

Of the thirteen,jurisdictions surveyed, only three (District 
of Columbia, Maine a~j;fOhio) specifically provide for an appeal 
from an adverse deci~ion at the detention hearing. Five others 
(California; Colorado, Minnesota, North Dakota, and Tennessee) 
provide in general terms for rights of appeal, usually limited to 
appeals from "final orders"; such provisions probably do not 
apply to orders regarding pre-trial detention. Five jurisdictions 
(California, Dfstrict of Columbia, North Dakota, Pennsylvania and 
Tennessee) provide for a rehearing on detention if the juvenile's 
parent, custodian or guctrJ!5an was not notified of the detention 
hearing aJ;Jd did not appea-Y;'or waive appearance •.. · . 

Only one (the joint IJA/ABA Juvenile Justice Standards 
Project, Standard 7.:13 on Interim Status) of six major standards
promulgijting organizations specifically advocates a right of 
appeal at any time from an adverse decision at the detention hearing. 
The N.C.C.D. Standard 'Act (1959) could also. be interpreted as 
favoring this right, in that Sec. 28 permits appellate review of 
questions of fact and law when the decree or order affects the 
custody of a child. The issue is not mentioned in either the 
Courts ar Corrections volume of the National Advisory Commission 
no~ in the 1967 President's Task Force Report. Both the H.E~W. 
~10de1 Act and the Uniform Juvenile Court Act (1968) recommend. the 
r1 ght to appeal from a fi na 1 order and the ri ght to a rehearing 'if 
the parent, custodian, or guardian was not notified of the detention 
hearing and did not appear or waive appearance. 
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4. Summary of Surveyed State Statutes: 

I Number of States 
Statutc)"y Approach 

I. Appeal 

II. 

A. Specifically provides for appeal of adverse 
decision at detention hearing. 

B. Lists decisions which may be appealed and 
omits detention gecision. 

C. Provides for appeal generally, usually 
1 imited to "fi na 1 orners. II 

D. Does not mention any appeal. 

II 
E. Does rIOt phwide f;:\detention hearing; 

therefore nothi ng~;:.vI appeal from. 

Rehearing--provides for rehearing if parent, 
custodian or guardian was not notified of. 
detention hearing and did not appear or 
waive app~arance. 

5. Summary of Posit;onsof Standards Groups: 

Task Force (1967) NAC (1973) NCCD Standard Act (1959) 

Not mentioned. Not mentioned. Provides for an appeal 
.from a fi na 1 adverse 
disposition. 

Provides for an appeal 
of questions of fact 
and law where the 
decree or'order 
affects the custody 
,of a child. 

G 

---_ .. _--,----_ .. -

// 

-:-,'. 

;:: , 
. !; 

(i 

C-, 

\:. 

\:J 

3 

2 

5 

1 

2 
,~ 

.j 

5 

HEW Model Act (1974) 

Provides for a re-
hearing if the 
parent, guardian 
or custodian was 
not notified of 
the original 
hearing and did 
not appear or 
waive appearance. 

Provides for appeal 
from a final 
order, jVdgment, 
or decree. 

S' 

~: 

Names of States 

DC, ME, OH 

NY, TX 

CA. CO, MN, ND, TN 

PA '~':: 

MA, MS 

CA, DC, ND, PA, TN 

~'I 
'11 
'd 

Recommended 
IJAjABA (1975) 

Recommends a 
right to 
appeal an 
adverse 
decision at 
a detention 
hearing at 
any time. 

4>
N 

Uniform Juvenile 
Court Act (1968) 

Pro'li des ,for a 
rehearing if 
the. parent, 
guardian, or 
custodian was 
not notified 
of the ori-
ginal detention 
hearing and 
did not appear 
or waive 
appearance. 

Provides for 
appeal from a 
fi nal order, 
judgment or 
decree of the 
juvenile court. 
If it grants 
or withholds 
custody of the 
child, the 
appeal shall 
be heard at 
the .earliest 
time. 

---- ----------------
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6. Analysis of the Issue: 

Like any interlocutory appeal right, the right to appeal an" 
adverse judicial decision on pre-trial det~ntion,imposes costs of 
manpower"and other scarce resources in the jUdicial system. 
And the temporary nature of pre-trial custody militates against 
providing a regular right of appeal .from ~uch decisions. ~rgua~ly, 
assuming reasonabl e competence ,and lntegrl ty on the part or famlly 
court judges, and the right to petition the family court for 
rehearings on detention in case of new or additional evidence 
bearing on the issue, no appeal right should be necessary. In 
case of gross abuse, habeas corpus remedies will generally be 
available to the juvenile. 

On the other side, it may be argued that pre-trial detention 
. orders, though temporary in nat!,lre, can be extraordinari ly harmful 
to youths. Because the family court in many jurisdic(~ions is close 
to the community and therefore susceptible to pressure from victim 
and law enforcement sources, juveniles "ar'€! often detained for 
punitive or other impermissible reasons. The right to a prompt 
appeal to a higher court, further removed from community p~essur:, 
may serve to discourage as well as correct abuses of the dlscretlon 
to detain. 

If an appellate remedy is provided, it must be decided whether 
it should be a de novo consideration of the detention issue, in
cluding the opportunity to present eviden~e, or whether rev~e~ 
should be limited to allegations that the lower court's declsl0n 
constitutes an abuse of discretion, as demonstrated on the record 
below. Although the lattera1ternative seems more efficient,it 
cannot be implemented unless family court detention hearings are 
recorded in some manner. 

7. Task Force Standards and Rationale: 

The Task Force1s Standard 12.11 on Detention Hearings provides, 
in pertinent part, 

If the juvenile1s detention continues, a new 
detention hearing should be held promptly 
upon motion by the respondent asserting the 
existence of new or additional evidence. 
Absent such motions, the court should review 
the case of each juvenile held in secure 
detention no less frequently than every 
10 court days. 

Each jurisdiction should provide for an 
expedited appellate procedure to permit. 
speedy revi e:w of alleged wrongful detenti on 
orders. 

The commentary to the Standard notes, 

The requirement in this standard of a 
detention hearing within 48 hoursi.s 
designed to give the youth prompt"access 
to the ~ourts for initial review of 
his incarceration. However, the veryi'''~' 
prompt~e~sof that hearing /)Jay also limit 
the abll1ty of the youth and his counsel 
to prepare arguments adequately and to 
gather evidence in support of the youth's 
release. Consequently, this standard 
establishes a right to appeal any adverse 
detention decision! including decisions fo. >'0 

re~ease the youth on intrusive donditio~ I, 

Thls.appea~ should be for alleged abuse I~. ~ 
of dlscretlon appearing on the record, 
rather than for a new evidentiary hearing, 
and should not be available to challenge 
the lower court's decision on probable 
cause. 

In urban qourt systems, detention appeals 
should be heard within 24 hours of the 
time an appeal is claimed. In rural areas, 
every effort should be made to treat such 
proceedings wi th urgency .. 
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1. Issue Title: Waiver of Counsel; Custodial Admissions--
A. Should the right to counsel be waivable in 

juvenile delinquency preceedings? 

46 

B. What is the evidentiary status of the juvenile's 
custodial admission made in the absence of 
counselor parent? 

2. Description of,the Issue: 

A. Although the Supreme Court's decision in the Gault case 
guaranteed juvenile delinquency respondents the right to be repre
sented by an attorney, in many jurisdictions a youth may waive the 
right, and proceed without legal advice or representation. Should 
representation by counsel be waivable? 

B. Although the Gault case appears to have established the juvenile's 
right to counsel during custodial police interrogation, in all 
jurisdictions, the juvenile may \1r};1',Ie the right, and make incri-
mini'lting statements without thed"J-'ice of counsel and, perhaps, with-
out the advice of a parent or guardian~ The issue is whether state-
ments made under such circumstances can be used in evidence at the 
trial of the delinquency allegations. 

3. Summary of Major Positions: 

A. Only Mississippi, of the thirteen jurisdictions surveyed, does 
not give juveniles a statutory right to counsel. Of the remaining 
twelve, three (California, Colorado and Maine) make the right to 
counsel waivable, and one (Texas) makes representation by counsel 
mandatory. Ohio and the District of Columbia permit waiver of the 
right to counsel at the discretion of the court. However, Ohio 
limits this to cases where the charge is not a felony, and when there 
is no possibility of commitment or placement of the child. Massa
chusetts, Minnesota, and New York concur with Ohio in one or both 
restrictions. Tennessee, Pennsylvania, and North Dakota make waiver 
possible only if the parent, guardian, or custodian is available to 
represent the child. 

Of the six major standards-promulgating organizations surveyed, 
three (The President's Task Force, HEW's Model Act, and the IJA/ABA) 
advocate nonwaivability of counsel. The Uniform Juvenile Court 
Act makes counsel mandatory if the child is not represented by his 
parent, guardian, or custodian. The National Advisory Commission's 
Courts volume states a preference for both sides to be represented by 
counsel but does not take a stand on waiver. The Standard Act, 
implies that counsel is waivable by addressing situations where the 
child is not represented by counsel. 
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B. Only four of the thi rteen' . d' . 
on this issue. California and the 5~r~s.1~tl~ns surv~yed take positions 
the custodial admissions made . s rlC 0 Columbla would make 
admissible at the adjUdicatoryl~e!~~ ab~~n~~ of counselor a parent 
other evidence Col orad d' ng 1 ey are corroborated by· 
the remaining ~ine jUris~i~~iO~~nn~~otatr~l~ them in~dmissible. Of~ 
New York, and Ohio do not deal wi e s ~ u es of Malne, Massachusetts, 
Mississippi, North Dakota Pe th t~e lssue of custodial admissions" 
t~e custodial admissions ~dmi~~~~~~a~~~, T~n~~ssee, and Texas C?nSide~\ 
tlonal standards of a criminal proceedi~g~ ey meet the constltu- . 

Ha 1 f of the standards l' 
Act, the IJA/ABA, and the U~r~~~mggJlng'fro~ps--the H.E.W. Model 
that uncounseled cUstodial ad' . vem e ourt Act--~dvocate 
lea~t over objection. The pr~~~~~~~?s b~ e~c~uded from--8vidence, at 
admlssions to intake officers be inadmis:~bl o~ce d'ecommends that 
a stand on responses to police " e ut o~s not take 
Commission and the Standard Act q~est1~n~~g. The N~tl0n~1 Ad~isory 
status, although the Standard Actosno t~S~uss thelr eVldentlary 
present at custodial interviews. ays a parents should be 
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4. Summary of Surveyed State Statutes: 

Statutory Approach 

I. Right to counsel is waivable in juvenile 
delinquency proceedings. 

II. Representation by counsel is mand~tory in 
juvenile court proceedings. 

III. Waiver of counsel is only pel"mitted at 
the discretion of the court. 

IV. Counsel may be waived except where the charge 
would be a felony and/or when commitment or 
placement of the child is a possibility. 

V. Counsel may be waived only if the parent, 
guardian, or custodian is available to 
represent the child. 

VI. No statutory right to counsel. 
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Numbel~ of States 
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14* *Ohio represented twice. 
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4. Summary of (Surveyed State Statutes: B. Custodial Admissid)1 
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Statutory Approach" Number of States .. Names of States.I', 

1. 

II. 

III. 

() 

IV. 

Custodial, ac(miss;ons made in ,the 2 CA, DC. /)f absence of counselor parent, at'e 
" admis,s ible at the adjudicatory I J, 
. hearing if corroborated. >/J I_ 

cU,sto, dial admissio,ns made in the 2 6 /,co. M,1N / absence of counselor parent are ~' 
inad,mssible. .' 

Custodial admissions made in absence 5 MS, NO, PA, TN, TX 
of counselor orpareht are only',," .. 0 
admissible if they meet the con-:- <; C....) ';:< 
stitutional standards of a criminal~ 0 ,,,",, 

proceeding. . - C 9 ~. 
~, .. "d../ 

Custodial adl!1iSSi,O. ""S', not, spe~;fica]TY I regul ated. _ " :;; ,) ~_ 
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6. Analysis of the Issue: 

Prbponents of the vi ew that the j uven i1 e I s ri ght to counsel 
should be waivable are supported by constitutional law traditions, 
which hold that virtually all procedural rights may be surrendered 
by their beneficiary. Not only might it seem unfair to force a 
solvent but unwilling parent to pay for a lawyer whose services 
neither he nor his child wants, but arguably, a child has the 
constitutional right to represent himself in cour.t_ See Farett 
v. California, -- U.S. --, 43 L.W. 5004 (1975). 'Also, many 
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juvenile delinquency cases are sufficiently simple and straight
forward tharlegal representation is unnecessary_ In many instances, 
introducing a lawyer's services requires delaying the proceedings 
for a time; always, it makes the proceedings more ~!Jstly to the 
family and/or the state. And, of course, the appearance of lawyers 
usually makes the proceeding more formal and, perhaps, more adversary. 

The major argument favoring mandatory representation of 
delinquency respondents by legal counsel is that a juvenile is not 
capable of making an intelligent decision to waive the right, and 
that in fact, waiver decisions are the product of express or implied 
coercion by parents, police or court officials. Parents may be 
motivated to urge waiver because they believe that waiver shows 
the correct IIcooperativeU attitude necessary to receive lenient 
treatment from the court, or because they do not wish to pay for 
counse'lJ s services. And, youth may perceive signals from police, 
probation officers, o~judges that exercising the right to counsel 
will provoke hostile official reactions. Finally, opponents of 
allowing waiver point out that the presence of counsel for the 
respondent actually facilitates the efficient flow of litigation in 
the family court, and removes from judges the burden to assume the 
various functions of the defense counsel's role. 

I~ 

The arguments opposed to admitting into evidence at trial 
statements made by a juvenile while in custody, and without the 
advice of parents or counsel, are closely related to the arguments 
just discussed in favor of mandatOl~y counsel.. If the juvenile's 
rights under Mitanda v. Arizona, 384 U.S. 436 (1966)--impliedly 
ruled applicable to delinquency proceedings by the Supreme Court's 
decision in the Gault .,case--are to be protected~ he should have the 
advice of a parent or' .1awyer before deciding whether to waive his 
const i tut iana 1 ri ght to keep s 11 ent. Wai ve~'s of the pri vi 1 ege 
against self-incrimination made by a juvenile unai.ded by some such 
friendly adult, are inherently suspect. A rule forbidding the use 
of confessions or admissions which are the products of uncounseled 
~ustodial interrogations is one way to safeguard the juvenile's 
rfght against self-incrimination, without foreclosing the police 
from conducting prompt questioning when needed... Such a per se 
rule also woul d avoid courtroom battl es over whether th.e youth's 
waiver was made II vo l untarily and intell igently. II 
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According to the opposing view, juveniles should be treated no 
differently than adults under the Miranda ruling: if the juvenile 
"intelligently and voluntarily" waives his constitutional rights to 
silence and to legal counsel while, in custody, resulting statements 
should be admissible in evidence to prove the delinquency allegations. 
Otherwise, it can be argued, evidence of the youth's delinquent 
conduct might be suppressed, and the youth escape a justified 
assertion of the court's jurisdiction over him. The detrimental 
consequences of such an occurrence to both the youth and the com
munity are obvious. Since mqny juveniles are sufficiently sophis
ticated and experienced to waive their rights knowingly, a rule 
excluding confessions simply because no lawyer or parent was present 
would be inapproprfilte. 

7. Task Force Standards and RatiDnale: 

A. Waiver of Counsel 

The Task Force's Standard 12.3 on Court Proceedings Before 
Adjudication ;n Delinquency Cases indicates, among other things, that, 

No Constitutional right of a juvenile may be 
waived without prior consultation with an 
attorney. 

Standard 16.1 addresses this issue as it related to the juvenile's 
right to counsel. 

At every stage of delinquency proceedings the 
juvenile should be represented by a lawyer. 
If a juvenile who has not consulted a lawyer 
indicates his intention to waive the assistance 
of counsel, a lawyer should be provided to 
consult with the juvenile and his parents. The 
court should not accept a waiver of counsel un~ 
less it determines after thorough inquiry that 
the juvenile has conferred at least once with 
a lawyer, and is waiving the right competently, 
voluntarily and with a full understanding of 
the consequences. 

Thus, while the Task Force did not opt to make legal representation 
mandatory, it placed two restrictions on waiver of counsel. First, 
it required the juvenile to confer at leQst once with a lawyer. As 
the commentary points out, 

The purpose of providing a lawyer to confer with 
a juveni 1 e and hi s par.ents about the wi sdom of 
waiver is to discuss with them the advantages 
and disadvant~ges of legal representation in the 
case. 
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Second, the Task Fnrce required th " 
into the juvetrile's competence h,e co~rt to l~qU1re searchingly ,;-;=~p// 
of dispersing with counsel and th'! vunlertsta~dlng of the consequences 
decision. ,0 un arlness of his waiver ' 

B. ~~i9di~Admission~ 

The commentary to Standard 12.3 indicates that, 

It is t~e Task Force's belief that individuals 
~oc~~~:l~u~~e~~~~~~~~~es--!a~k the-:1llaturit~?f J~J~~ent 
tut~onal rightsTon the1;c~~~0~!h~~few~twhaltVln9 Consti-

" ta tl on with a 1 awyer. 1 ou consu 1-

As to custodial admissions, the commentary continues , 

~~e d i:!~/~~~~e~~~o~e~~j e~~~~ u~~ n~,tS ~~~ ~~~~~~:~ts 
~rf~eedl ng prl or, to ent~y, of an adj~,,;Hcatf'ori' of 
e lryqu~ncy or, 1n a crlmlnal proce~ding rior to 

~onv,ctlory. The standard does not forbiJ ~u~stionin 
1~ suchbc~rcumstances, but does require the police tg 
~i~~~~t ~~~~gena~lueSttioning the youth,immediately 
( eo use the resultlng statement 
tor other eVidence derived from such statements) s 
o prove the government's case in cou t d .. ·· 

ponlng questioning until the youth's ~tto~~e p~st; 
Stat:ment~ could, in any event be used t ,y p~,:.ars. 
the J~venl1~'s cred1bilityif his trial t~s~~~~~y" 
were lncons,stent wlth the statements. 

'f 

b 
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1. Issue Title! Probable Cause Hearing--Should detained juveniles 
have the right to a probable cause hearing before 
trial in delinquency cases? 

2. Description of the Issue: 

The issue is whether a juvenile detained. prior to trial in 
delinquency proceedings should have the right to a judicial 
determination whether there is probable cause to believe he has 
committed the alleged delinquent act. In other words, can the state 
keep the juvenile in custody until trial without satisfying the court 
that there exists a sufficient basis for the allegations of the 
petition? 

3. Summary ofJ1ajor P05'~itions: 

Of ·the thirteen jUtI)isdictions surveyed, only the District of 
Columbia and New York require a probabls caUse hearing for detained 
juveniles,._but California allows the hearing if the juvenile so 
requests. Six of the states (Minnesota, Mississippi, Ohio, 
Pennsylvania, Tenness~e·and Texas) make no mention of probable cause 
in their statutes, and four (Colorado, Maine, Massachusetts and 
North Dakota) require a finding of probable cause only if there is 
a transfer hearing. 

Therg is no provision for a finding of probable cause, eyen 
at a transfer hearing, in the H.E.W. Model Act, the N.C.C.D. 
Standard Act, the Task Force Report or the N.A.C.'s volumes on 
Courts and Corrections. The Uniform Juvenile Court Act imposes a 
IIreasonable groundsll requirement at the transfer hearing, but does 
not otherwise require the court to screen the allegations before 
trial. The IJA/ABA Juvenile Justice Standarf'? ProJect, (Draft) 
Standards on Interim Status, state that IIAt the tinre of the initial 
detention hearing, the State must demonstrate that there ;s probable 
cause to believe that the juvenile committed the offense char.ged.

1I 

The Project's draft volume on Pre-Trial Court'Proceedings contains a 
simi 1 ar requ; rement, and also prov,; des for probable cause heari ngs 
for non-detained juveniles who are not tried within a specified 
time period after filing of the petition. . 
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6. Analysis of the Issue: 

The principal argument in favor of a probable cause hearing for 
detained juveniles is that it is required by the Fourth Amendment's 
prohibition of "unreasonable search and seizures. 11 Giordenello v. 
U.S., 357 U.S. 480 (1958) established that the Fourth Amendment 
applies to arbitrary arrests and detention as well as unreasonable 
searches. In Gerstein v. Pugh, 41 L.Ed.2d 210, 417 U.S. (1975) 
the Supreme Court interpreted the Fourth Amendment to require a 
prompt judicial detennination of probable cause whenever a criminal 
defendant is subjected to any extended restraint on liberty. 
Although the Supreme Court has not addressed the issue whether the 
Fourth Amendment's protections apply in delinquency cases, most 
state courts have assumed that they do apply. In criminal and 
delinquency proceedings the policies underlying the hearing require
ment are arguably identical: to prevent deprivations of personal 
liberty by administrative authorities without an opportunity for 
prompt court review of the legal basis for the deprivation. 

The principal argument opposing application of the probable 
cause hea/ing requi.rement to delinquency proceedings ;s that it would 
further formalize family court proceedings, which are already more 
closely modeled upon criminal proceedings than is desirable. Because 
the evidentiary standard required to establish J(probab1e causel! is 
quite low, and because the juvenile detention process generally 
provides for screening and. diversion of unfounded charges by pro
bation and other personnel, a probable. cause requirement is arguably 
unnec€ssary to comply with the standard announced by the Supreme 
Court in In Re Gaul t and succeeding cases--·lffundamental fairness ll 

to the juveni1e. 

If it is decided to extend to delinquency respondents the right 
to a probable cause hearing, it would be necessary to decide Whether 
the government1s ex parte showing of probable cause would suffice, 
or whether the juvenile should be entitled to a bilateral, adversary 
hearing. The latter procedure would permit the juvenile to confront 
and rebut evidence offered by the state; it wou1d also serve the in
cidental function of providing pretrial discovery to the respondent~ 

7. Task Force Standar.ds and Rationale: 

The following excerpt from the Task Force's Standard 12.11 
outlines the Task Force's position on probable cause hearings: 

Unless a juvenile who has been takeninte:-eustody 
has been released, a judicial hearing to review 
the necessity for his continued detention should 
be held within '24 hours from the. time he was taken 
into custody. 

J '. 



The detention hearing should conf~rm to d~e 
process requirements. The detentlon h~a~l~g 
should commence with a judicial determlnatlon 
of probable cause. If the prosecution e~tab-
1 i.shes by competent evi dence that t~ere : s 
probable cause-to believe that the Juvemle 
has committed the allegedly delinq~ent act, 
the court should review the necesslty for. 
continued detention. Unless t~e ~rosec~t,on 
demonstrates by clear and convlnclng eVld:nce 
that there is a need for continued detentlon 

, according to the detentio~ criteria, the 
court should release the juv~n~le upon co~
ditions pending the next judlclal proCeedlng. 
A court order continuing the juvenile1s 
detention should be supported by written 
reasons and findings of fact. 
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The commentary to the Standard indicates that the poli~y cons~d~rations 
identifying Gerstein apply to delinquency cases, even lf t~ere 1S 
no constitutional protested right to a probable cause hearlng. 
Moreover, the commentary notes, 

/T/he Task Force believes that the continued 
detention of a youth should not be ordered 
without some initial screening of: the 
sufficiency of the charges by a ~udge~ Such 
screening not only prote~ts the Juvenl1e 
against continued detentlon on baseless or 
unsupported changes, but ~l~o cons~rves 
judicial resources by avoldlng frultless 
prosecutions and trials. 

59 

1. Issue Title: Plea Bargaining--Should plea bargaining practices 
either be prohibited or regulated? 

2. Description of the Issue: 

Th- question is whether a delinquency respondent and the pro
secutor should be allowed to negotiate regarding an agreement to 
admit to the allegations of the petition in exchange for a less 
restrictive disposition, reduced charges, disl11jssal or SUbstitution 
of other petitions, or other benefits.. If these negotiations are 
not prohibited, should they be regulated by law? 

3. Summary of Major Positions: 

Of the thirteen ju'risdictions surveyed none explicitly 
recognizes plea bargaining. Statutes in Colorado and Maine specifi
cally provide that the juvenile need not plead to the petition. Of 
the remaining ten jurisdictions (California, District of Columbia, 
Massachusetts, Minnesota, Mississippi, New York, North Dakota, Ohio, 
Pennsylvania, Tennessee and Texas), only Ohiols laws deal with pleas 
(but not plea bargaining) in their laws. Nine jurisdictions~ 
however, specifically provide for informal adjustment and/or con
sent decrees (California, District of Columbia, Minnesota, New York, 
Ohio, Pennsylvan"ia, Tennessee and Texas) whereby the respondent 
agrees to counseling and other conditions and thus avoids having 
the petition filed or an adjudication reached. 

Five of the six ~ajor standards-promulgating organizations 
surveyed (National Advisory Commission, H.E.w. Model Act, N.e.C.D. 
Standard Act, Uniform Juvenilepourt Act, and the President1s 
Task Force Report) do not discuss plea bargaining; they do, however, 
permit informal adjustment or consent decrees provided they are 
entirely Voluntary and of limited duration. As the comment to§lO 
of the Uniform Juvenile Court Act notes, "unless oinformal conferences 
~re controlled, fear of court proceedings may make parti~ipation 
1 nvo 1 untary and thei r agreei ng to prescrH.)ed terms a product of 
compulsion. 1I The. sixth organization, the~ IJA/ABA Juvenile Justice 
~tandards Project, advocates regulation of plea bargaining. The 
1ntro9uction to Part IlIon uncontested adjudication proceedings !I 

summarizes the J~SP approach: 

"Most commentators would. proQably agree that plea 
bargaining when it existi in the juvenile justice 
system, represents the 'worst of both worlds' 
since it is invisible and unregulated. Most would 
also agree that plea bargaining in juvenile cases 
must move in either one o{ two directions: either 
plea bargaining should be~recognized and regulated 
or it should be eliminated .... 'These sto:ndards 
take the Irecognize and regulate' approach." 

, ,. 
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4. Summary of Surveyed StateStatutes~ 

Statutory Approach 
Number of States 

1. Does not provide for plea bargaining 

A. Does not mention plea bargaining 

II. 

B. States that no plea ;3 requi~~d 

<-~~~~') 
~', c / 

Provides for informal adju~fment 
and/or consent uecrees. 

11 

2 
--;3 

9 

5. Summary of Positions of Standards Groups: 

() 

Task Force (1967) NAC (1973) NCCD Standard Act (1959) 

Does not discuss plea Does not discuss Does not discuss plea 
bargaining. plea bal"- bal"ga-ining. 

gaining. 

:,.:., 

HEI-/ Model Act (1974) 

Does not ~iscuss plea 
bargaining. 

Names of States 

CA, DC, MA, MN, MS, NY, 
ND, OH, PA, TN, TX 

co, ME 

CA, DC, MN, NY, ND, OH. 
PA,_ TN, TX 

" 

Recommended 
IJAIABA (1975) 

Advocates regu- , 
regulatiDn of 
plea bargain-
ing, not 
abolition. 

0\ 
o 

U~iform Juvenile 
Court Act (1968) 

Does not dis-
cuss plea 
bargaining. 
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6. Analysis of the Issue: 

liThe reality of plea bargaining is apparent to anyo~e 
who participates in the juvenile process .... Even ln those 
juvenile courts where plea bargaining has been absent up 
to now, the trend of greater reliance on the bargained 
for admission is as unmistakable as it is unpreventable. 1I 

Besharov, Juvenile Justice Advocacy (1974). 

Recognizi.ng that plea b'~rgaining exists in various forms in the 
juv.enile court, the choices presented to poliCY ~akers are three: 
to fqnore, to regulate, or to prohibit the practlce. ~l~hough 
offi~fal nonrecognition of th~existence of ~l~a bargal~lng ~as 
been the traditional approach in both the crlmlnal and Juvenlle 
justice systems, the recent trend in criminal procedure has been 
otherwise. It is now generally accepted th~t unr~gulated plea 
bargaining is subject to serious abuses. Elther It.s~ould be 
recognized and regulat~~d by law, or completely prohlblted. The 
choice for enlightened juvenile justice lawmakers seems to be the 
same. 
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The principal argument in favor of.prohibi~ing ~lea bargaining 
is that the practice is inherently coerClve and ~rratlonal. 
Especially in the juvenile justice system, co~rcl0n should be, 
avoided--whether it talkes the form of pressu~lng a youth to g~ve up 
his procedural rights in return for a IIgooq deal ,II or pressurlng 
the state to dismiss jlUstified charges o~ CI.?ree to a~ u~w~rrant~d. 
disposition in return for the respondent s cooperatlon ln avoldlng 
trial. Presumably, juveniles should be encouraged to plea~ tr~th
fully, to exercise their procedural rights, and t? expect.Just1ce; 
family court judges shoul d try a 11 t~o:e ca~es. Whl ch are 1 n fact 
contested by both sides. PI ea barga 1 nl ng, 1 t 1 S ge~era lly . 
acknowledged, generates cynicism a'!10ng.all the partles. An~,.l~ 
the abusive character of the pract1ce 1S acknowledged, prohlb1~10n 
should not be as difficult as commentators fear would be true 1n 
the context of criminal courts. In juvenile courts the plea 
bargaining process is not so ingrained or indispensable to the 
efficient flow of cases as it is in the criminal system. 

The argument in favor of regulating, rather than prohibiting, 
plea bargaining in juvenile courts is essentially the same as 
that made by proponents of regulation in the criminal ~ourts: 
prohibition is impossible to enforce; therefore, a pOllCy.of pro
hibition will simply result in the status guo, and the eVlls of. 
plea bargaining will continue without benefit of needed regulatlon. 
The anti"prohibition view relies also on the a~gument that.plea 
bargaining, if properly regulated to guard.aga1nst abuse,.ls .. 
indeed an appropriate ~echanism for the falr and speedy dl~P?Sltl0~ 
of matters before the ;juvenile courts. The process of admlnlstratlVely 
IIsettlingll juvenile cases avoids clogging the courts with cases 
not needing.,:j:rial, permitsjuvenil es to ~void th~ t~au~a ?f court 
contests, ari,tl reduces the time, 1 e~gthy ; 1 n some JUrl ~dl ~t19ns ~ . 
between cOmniission of the acts givlng rlse to court JUrlSd1ctlons, 

and conclusion of the case. The goal of prompt hand1ing is par
ticularly important in juvenile cases. 

7. Task Force Standards and Rationale: , -'Ii 
I 

The Task Force's Standard 13.1 specifies that, 

Plea bargaining in all forms should be 
eliminated from the delinquency process. 
Under no circumstances should the parties 
engage in discussions for the purpose 
of agreeing to exchange concessions by , " 
the prosecutor for the juvenile's admission 
to the petition. 
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The commentary to this Standard sets forth a very lengthy and quite 
detailed defense of the Task Force's position on this issue. Among 
other things, it emphasizes the inherently coercive nature of such. 
practices and the fact that they result in decisions notrationaUy 
related to the merits and circumstances of the individual case. / 
After noting that both the public and the juveniles suffer from' 
such practices and observing that "plea bargaining has tlot yet: 
become as firmly entrenched in the delinquency process as it,is 
in the criminal process," the commentary considers andreje¢ts 
the suggestions for· regulation rather than prohibition. 

The final portion of the commentary does, ho\,;ever, recognize 
that despite the Task Force's strong recommendation to the con
trary some jurisdictions will retain such practices. Therefore, 
the commentary se.ts forth a series of regulations designed to 
reduce the abuses of plea bargaining where it continues to occur. 
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1. Issue Title: Admissions--Should Boykin-type procedures apply 
when a juvenile admits to a delinquency petition? 

2. Description of the Issue: 

The question is whether a judge, before accepting the juvenile 
respondent's admission to the petit"ion, spould determine by 
personally communicating with the respondl~nt that the admission was 
voluntarily and knowingly offered with a fUll understanding of what 
the admission connotes and of its consequ~nces. Similar procedures 
are constitutionally required'in criminalijcases~ Boykin v. Alabama, 
395 U.S. 238 (1969). ' 

3. Summary of Major Positjons : 

, ~ 

'i 

Of the thirteen jurisdictions surveyed, only Ohio provides for ( 
a Boyki n-type procedure when a juveni 1 e I s pl ea is taken. TheIl!' 
District of COJumbia usC's a Boykin~type procedure when a cons~n:t 
decree. is ente-red into. The D.C. statute;::l~~t s~~1itjt on:c;,tne issue L ',,: 
when a juvenile enters a formal plea. The"remafn'ing eleven juris- r 
dictions (California 9 Colorado, Maine, Massachusetts, Minnesota, jI. 
Mississippi~ New York, North Dakota, Pennsylvania, Tennessee and."" (~l,", 
Texas) do not require a Boykin-type procedure at any phase of' A., 
delinquency proceedings. ':', \-1 

Of the six major standards-promulgating organizations, only 
the IJA/ ABA recommends a deta iJ ed i nqui ry to determi ne wheth~Y' the 
defendant I s plea ;s truly vOlu'ntary and based on an understanding 
of the nature and consequences of the allegations and of his rights. 
The Uniform Juvenile Court Act conditions informal adjustment at 
intake on the facts being admitted, thenadjustment being in the best f 
interest of the child, and with the con~ent of all, with the knowledge 1-',' 
that consent is not obligatory~ It does not discuss how the court 
is to ascertain that the conditions have been met. The President's 
Task Force, the Standard Act, and the H.E.W. Model Act all prescribe 
some sort of general review of informal adjustments and consent decrees. 
The National Advisory Commission believes that "a1most all of the 
procedural protections used in the trial of an adult criminal case to 
minimize the likelihood of an unjustified conviction should be 
applied in a juvenile case •••• " These would presumably include a 
Boykin-type procedure, but that ;s not mentioned specifically. I !. 
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6. Analysis of the Issue: 

Although uncontested delinquency proceedings are common, the 
law governing juvenile court proceedings has not traditionally 
regulated the taking of pleas, to "admissions,1I in any detail. 
Since the Supreme Court's decision in Boykin v. Alabama, 395 U.S. 
238 (1969), criminal plea procedures have had to comply with its 
requirements for a formal judicial inquiry into the defendant's 
motivations and awareness with regard to the plea. The Boykin 
decision is based on the need for ceremony when a defendant waives 
the important constitutional rights of jury trial, confrontatiun 
of witnesses, and self-incrimination. The iSSue presented here 
is whether such formal procedures should be made a part of juvenile 
delinquency hearings. 

In Re Gault, 387 U.S. 1 (1967) established that delinquency 
respondents enjoy the rights to confrontation and self-incrimination: 
These Fifth and Sixth Amendment rights are waived by the juvenile 
who admits to the petition instead of requiring the state to 
provide the allegations of delinquency. In light of the Boykin 
case, it is difficult to contend that the court's obligation to 
ensure that waiver of these rights by th~ juvenile is voluntary and 
intelligent requires any less procedural cautio~ than in the case 
of an adult. On the other hand, the Supreme Court has not held 
that Boykin-type procedures are required to meet the Due Process 
standard of IIfundamental fairness)' in delinquency proceedings. 
If less formal and time consuming means could be devised to ensure 
fairness in the pleading process, strict compliance with Boykin 
would probably not be required. 

7. Task Force Standards and Rationa~: 

The Task Force addressed this issue in Standard 13.2, which 
provides, in pertinent part, that, 

Prior to accepting an admission to a delinquency 
petition, the family court judge should inquire 
thoroughly into the ci rq'rpstances of that ad- '-, 
mission. ' . 

The judge should, in the first instance, de
termine that the juvenile has the capacity to 
understand the nature and consequences of the 
proceeding. If a guardian ad litem has been 
appointed for the juvenile, no admission should 
be accepted without independent proof of the 
acts alleged. 

The family court judge should also determine 
whether the admission is knowingly and vqluntarily 
offered. In making such an inquiry, the' court 

o 



should address the youth personally, in simple 
language, and determine that he und2rstands 
the nature of the allegations in the petition. 
The court should then satisfy itself that the~
ju~enile und~rstands the nature of those rights 
WhlCh are wa1Ved by an entry of an admi ssion 
and the consequences of waiving them. It 
should also inform the juvenile of the most 
~estrictiva disposition which ~ould be imposed 
1n the case. By inquiring of the juvenile, the 
court should then determine that the allegations 
in the petition are true. .. 
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The commenta ry c Hes In re t~., 96 Co 1. Rptr. 8 P 7 (Co 1-
Ap~. 1~70), suggesting that Boykin~type procedures may be con
st1tL1tltmal1y required in delinquency cases. In any event, the 
Task Forc~ felt ~hat th~ pol~cy considerations underlying Boykin 
were appl1c~ble 1n the Juven11e context and should lead to adoption 
of the same procedures for delinquent youths. 

, 
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1. Issue Title: Rights Before Adjudication--What rights shbuld the 
defendant enjoy at judicial hearings prior to an 
adjudication of delinquency: (a) public trial, (b) 
jury trial, (c) confrontation and cross-examination 
of witnesses, (d) subpoena witnesses, (e) counsel, 
{f} self-incrimination, (g) impartial fact finder, 
(h) verbatim record of proceedings, (1) presence of 
parent? . 

2. Description of the Issue: 

(a) The issue is whether juvenile proceedings ~hould be open to 
public scrutiny to guard "against possible a.:t:t.ses or the child should 
be afforded a right of privacy, sparing him the emotional trauriia 
from publicity wh'ich n. ,Jt hinder the rehabilitative process •. 1f 

.' 

(b) Disagreement over whether a juvenile s:'ould have a right to 
a jury trial (he does not have a constitutional right to one) 
focuses on the advantages of the. jury tri alas an appeal to the com
munity conscience /see McKeiver v. Pennsylvania, 403 U.S. 528 (1971) 
Brennan, Jo, concurrin£7 and the advantage of the juvenile court' 
judge as a fa~t finder who has had more training and experience with 
IIproblem children." 

(c) The question of whether a juvenile defendant has the right 
to confrontation and cross-examination of witnesses was answered af
firmatively by In re Gault, 387 U.S. 1 (1967). The ~.lternative to 
having witnesses against the defendant present in the courtroom is 
to allow depositions or ex parte affidavits used against him with no 
opportunity for personal examination and cross-examination. 

(d) The Sixth Amendment right to compulsory process in criminal 
trials has recently been described as lithe right to present a de
fense, the right to present the defendant's version of the facts.1I 
/see Washington v. Texas, 388 U.S. 19 (196717. However, the issue 
is really for our purpQses the narrower one of whether the court 
will give the defendant the same assistance it gives the prosecution 
in compelling the appearance of witnesses or the defenda~t must 
build his case around witnesses who will testify voluntarily. 

(e) The defendant's right to counsel is probably his most im
portant since it is a means of protecting his other rights. It was 
decided in In re Gault, 387 U.S. 1 (1967) that juvenile defendants 
do have a right to counsel. The controversy often arises over when. 
this right attaches. 

(f) The issue of Whether or not a jUvenile defendant should 
enjoy the privilege against self-in,rimination is another battle in 
the war between the doctrine of earens patriae and due process~ 
whether the child should by incr1minating himself take the first 
humble step toward rehabilitation under the aegiS of his.~uardian, 

'I" 
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the state or whether he should be spared the affront· to his dig
nity of a compelled admission against interest. (Under parens 
Eatriae it is in his best interest.) 

'~ ; 
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(g\) The question of whether a juveni le defendant is entitled to 
an impartial fact finder is really two questions, whether he is en
titled to an impartial jury if he has a right to a jury trial, and 
whether he is entitled to an impartial judge if there is no jury 
tria 1. Imparti a 1 ity may mear:; no bi as, no -previous opportunity to 
have formed an opinion on the matter, no exposure to prejudicial in
formation, and no conflict of interest or role. 

(h) The issue here l.S whether a verbatim transcri pt of the pro
ceedings obtained by an electronic, st.enographic, or other olechani
ca1 dev'ice is required or if minutes taken by the court are 
sufficient to prote~t. the defendant's ri ghts. 

(i) The juveniie d~fendant's desired right to the presence of 
his parent orguardi'an may be compared to that of his right to 
counsel. The main issue is when it should attach. It could be in
terpreted,to mean the right to time1y notice of the proceedings 
being given the parent who wil~ then be entitled to attend the hear
ings or to mean that the defendant cannot be questioned in the 
absence of his fJarent or lawyer. 

4. Summary of Major Positions: 

(a) Of the 13 jurisdictions surveyed, only California gives the 
defendant a right to a public tria1 if requested, while seven 
statutes (those of District of Columbia, Maine, Massachusetts, Min
nesota, Mississippi, North Dakota and Pennsylvania) provide that the 
defendant has no right to a public trial. Colorado and Texas allow 
the court to exclude the general public as it deems proper for the 
best intt:wests of the child. The New York, Ohio and Tennessee sta
tutes say that the general public may be excluded, but they do not 
specify at whose request or discretion. 

Of the standards-promulgating organizations surveyed, the 
President's Task Force, the Standard Act, the H.E.W. Model Act, and 
the Uniform Act take a position against public trials for, juveniles, 
although the President's Task Force favors admitting the press. The 
National Advisory Commission does not specifically mention this is
sue, but it does say that all the ti ghts of an adul t defendant, 
except a jury trial, should be extended to juveniles. The IJA/ABA 
took the position that a public trial should be weighed against the 
victim's interest in privacy, but exclusion of the public is within 
the judgets discretion. 

j! 
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(b) Of the 13 jurisdictions surveyed, seven (District of Colum
bia. Massachusetts, Minnesota, North Dakota, Ohio, Pennsylvania and 
Tennessee) deny a juvenile defendant t~he right .to a jury trial. The 
statutes of California, Maine and New York do not mention this 
right. Only Colorado grants the juvenile defendant at a judicial 
hearing the right to a jury trial if demanded. The Mississippi sta
tute is divided; the Family Court Act gives the right to a jury , 
trial if requested, while the Youth Court Act denies it. Texas 
gives the defendant a right to a Jyry trial at t~e adjudicatory 
stage, but not at the detention or transfer hearlng. 

.' . 
Only the IJA/ABA of th£;:!standards-promulgating' grouQJ) ~urveyed 

recommends that a juvenile'derendant.\1ave a right to a jury trial. 
The other five (President's Task Force, N.A.C., Standard Act, H.E.W. 
Model Act and the Uniform Act) are opposed to jury trials for ju
veniles. 

(c) Of the nine jurisdictions out of 13 surveyed that ~enti~n 
the dght of confrontation and cross-examination, five (Callforma, 
Massachusetts, Minnesota, Pennsylvania and Tennessee) confer .that 
right on juvenile defendants. The Ohio and Texas statut~s only 
refer to the right as attaching at the adjudicatory hearlng. 
Colorado'S only mentions it with regard to the dispositional hear
ing. North Dakota does not make it clear whether or not the right 
applies to all judiCial hearings. 

The President's Task Force, the National Advisory Commission 
and the IJA/ABA recommend ,that the right to confront and cross
examine witnesses be accorded juvenile defendants. The Standard Act 
appears to recommend a limited right, giving the judge greater c~n: 
trol over cross-examination. The H.E.W. Model Act does not speclfl
cally mention this right but does provide that all information about 
the defendant submitted to the court sha1l be available to the 
parties, presumably to controvert or cross-examine. The Unifo~m 
Juvenile Court Act provides a right to cross-examine adverse wlt
nesses but makes the source of confidential information safe from 
disclosure. 

(d) Four (Massachusetts, Mississippi, New York and Texas) of 
the 13 surveyed jurisdictions do not mention the right to s~bpoena 
witnesses. Seven (California, Colorado, District of Columbla, 
Minnesota, North Dakota, Pennsylvania- and Tennessee) say t~a~ a 
j uveni 1 e defendant at a judi cia~1 heari ng enjoys the unqu~ 1 ~ fl ed . 
right to subpoena witnesses. Ma.ine and Ohio, however, llmlt thlS 
right to witnesses whose presence is considered necessary and proper 
to the court. 

Only the H.E.W. Model Act and the Uniform Juvenile Court Act 
mention the word subpoena w'hen they grant their r1,ght to juve~i1e 
defendants. The National Advisory Commission advocates the nght 
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by reference, bestowing on a juvenile all the rights of a criminal 
defendant except a jury trial. The Standard Act, the President's 
Task Force, and the IJA/ABA all recommend that a juvenile have the 
right to call his own witnesses. ' 
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(e) 1\,11 of the surveyed jurisdictions provide a statutory right 
to counsel except Mississippi. The right is also recommended by 
all the standards-promulgating organizations surveyed. 

. ~f) Of the ju~isd;ctions surveyed, ten (California, Colorado~ 
Dlstrlct'of Columbla, Massachusetts, Minnesota New York North 
Dakota, Pennsylvania, Tennessee and Texas) ext;'nd the privilege 
against se~f-incrimination to juvenile defendants. Ohio's statute 
says the defendant has the right to remain silent with respect to 
any allegation. Maine and t~ississippi do not specifically mention 
this right. 

(~) The jurisdictions surveyed provide a variety of <'partially 
effectlve methods of insuring an impartial fact-finder. Eight 
statutes (those of California"Colorado, District of C01umbia Min
~esota~ Mississippi, New York, Pennsylvania and Texas) say th~t the 
Jud~e ~s not to.se~ th~ defendant's social report until after an 
admlsslon or adJudlcatlon of delinquency, while Ohio and Tennessee 
permi~ t~e ~ud~e to s~e t~e report bef~re the adjudicatory hearing. 
Four JUrlSdlct10ns (Olstrlct of Columbla, Massachusetts, North 
Dakota and Tennessee) prohibit the judge who sat at the transfer 
hearing from presidtng over subsequent hearinqs. The District of 
Columbia.applies,th~ previous r~le to the det~ntion hearing judge as 
well. Mmnesota s statute provldes that neither the c\?vrt nor any 
member.of the court staff may participate in presenta~10n of evi
dence 1n support of the petition. In Ohio, a referee \~ho has 
con~emporaneous responsibility for working with childrel1subject to 
~ dlS~osi~ion~l order of any juvenile court shall not pr~s'1;jAat a 
Juvenl1e nearlng. By providing for a jury trial, Colorado and 
~exas ~and appar~ntlY Mississippi) impliedly give a right to an 
lmpartlal fact flnder. 

The six standards-promulgating organizations all provide some 
means to help insure a parti a 1 fact fi nder. For details please see 
the chart in Part 5, infra.' 

(h) Six of the jurisdictions surveyed (District of Columbia 
Minn~sota~ North Dakota, Ohi9' Pennsylvania and Texas) confer on' 
the Juveml e defendant the nght to have a verbatim record made of 
the proceedings. California and Colorado leave it to the discretion 
of the judge, while Maine and Tennessee provide for a less complete 
record. Massachusetts, Mississippi and New York do not mention 
recording of proceedings. 
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. The H.E.W •. Model Ac~ and the Uniform Act both provide for a 
nght to ~erba~lm.recordlngs of the proceedings, but then go on to 
say that lf thi~ 15 not done, full minutes are to be kept by the 
C9U\~t • .The.Natl0nal ~dv~sory Commission does not specifically men
tlOn thiS rlght, but 1t 1S probably included in the 'iadult defen-:, 
dant's rights which the National Advisory Commissh,,~:'i would accord,' 
juvenile defendants. The President's,Task Force de'finitely recom
mends the recording of court hearings on a routine basis without 
court orders" 'The standard Act favors this right but says the (; 
s?~ttmay.ord~r that the hearing not be recorded if the parties 

..... ~:;;:MalVe the.1r nght to such record. The IJA/ABA recommends that a 
.- verbatim record be made of all adjudication proceedings, whether or 

not the allegations in the petition are contended. It does not dis
cuss record i ng theothe rhea ri ngs although the requ'; rement or a . 
right to appeal from a detention decision would indicate a need for 
recording the detention hearing. 

(i) I~ eight of the 13'jurisdictions survl:!yed (California,. Co
lorado, Maine, Massachusetts, North Dakota, Ohi'o, Pennsylvania and 
Tennesse~), the )uvenil e defendant l s ri ght to the presence of hi s 
parents 1S appllcable to all the hearings. In Texas and the Dis
~rict of C~1um~ia.th~s right does not apply to the detention hear
lng. The Ml~SlSS1PPl ahd New York statutes provide that a hearing 
may proceed 1n the absence of a parent if sufficient notice has 
been gi~en or t~e p.arents do not appear within ten days. In any 
~roce~d1~g, ,a Mumesota.court may temporarily exclude the parents 
lf thlS 1S 1n the best lnterests of the child. An attorney for 
the child or guardian ad litem is allowed to remain in the court
room. 

. Three of the standards-promulgating groups surveyed (Presi
dent's Task Force, the Standard Act and the H.E.W. Model Act) pro
vide for a summons to the parents but do not say whethl:r the 
parents may be excl uded from\ any hearing. The Uniform Juvenile 
Court Act provides that "parties," which includes parents, have a 
proper interest and may be admitted to the court. Pa.rents are en
titled to receive notic~ of the transfer hearing and~ if they can 
be found, of the detentlon hearing. The IJA/ABA reqommends that 
parents be entitled to be present throughout the proceedings unless 
this violates a rule on witnesses or impairs the de/fendantts ability 
to defend his case fully. The National Advisory Commission is 
silent on the right of a juvenile defendant to the; presence of his ' 
parents at the proceedings. 
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4. Summary of Surveyed State Statutes: 

Statutory Approach 

1. The defendant at judicial hearings enjoys a 
right to a public trial if requested. 

II. The court may exclude the general public as 
it deems proper for the best interests of 
the child. 

III. 

IV. 

The general public may be excluded, but 
statute does not specify at whose request 

,or discretion. 
The defendant at judicial hearings has no 
right to a public trial (except in hearings 
to declare a person in contempt or in 
traffic violations). 

~ 

A. Public Trial 

Number of States Names of States 

1 CA 

2 CO, TX ,: 

3 . NY, OH, TN 

7 DC, ME, MA. MN, MS, NO, PA 

---------------------------------------------------------~--------~--------------------~-----------~-------------------------------

1. The defendant at a judicial hearing enjoys 
the right to a jury trial if demanded. 

n. The defendant at a judicial hearing is 
denied the right to a jury trial. 

III. The statute does not. mention the right to a 
jury trial. 

IV. One chapter of the statute gives a right to 
a jury trial; another denies it. 

V. The defendant has a right to a jury trial 
at the adjudicatory hearing but not at the 
detention or transfer hearing. 

<"7> ";"~' ,~~,~"" ,,, ---',~-

4. Summary of Surveyed State Statutes: 

Statutory Approach 

I. The defendant has a right to confront and 
cross-examine witnesses at all judicial 
hearings. 

II. The statute only mentions the defendant 
havtng the right at adjudicatory 
hearings. 

III. The statute only mentions the defendant 
having the right at the dispositional 
hearing. 

IV. The statute is not dear whether or not 
the right applies to all jl~ti'icial 
hearings. . 

V. The statute does not niention ttle right to 
confront and cross;:-examine witnesses. 

1. The defendant' at a judicial hearing enjoys 
the unqualified right to subpoena 
witnesses. 

II. The defendant at a judicii'j' hearing has .. 
the right to subpoena wjJ:'l1esses whose / 
presence is cons; dered n'ecessary <!.n¢~:n~'fi~r 
to the court. ' 

III. The statute does not mention the right to <: 
subpoena witnesses. 

1 

7 

3 

~ 1 

1 

Number of States 

5 

2 

1 

1 

4 

7 

2 i'''· 

4 

B. Jury Trial 

CO 

DC, MA, NN,. NO, OH, PA, TN 

CA, ~lE, NY 

MS 

TX 

-...J 

*" 

--~:":::::::'.,.--:~.,:.,-.::::-:..=-::;:-:."":::.:;:..~~;,,., 

'. 

C. Confrontation & Cross-Examination 

Names of States 

CA, MA, MN, PA, TN 

OH, TX 

CO 

NO 

DC, ME, MS, NY 

D. Subpoena 
.~:. ---

'.1 

'\\ 
1\ 

CA, CO, DC, MN,ND, PA, TN .~~ 

ME, OH 

MA, MS. NY, TX 

-...J 
01 
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4. Summary of 'Surveyed State Statutes! 

Statutory Approach 

T. The defendant at a Judicial hearing enjoys 
the right to counsel. 

II. The statute does not mentic5h the right. to 
counsel. 

. ',~, 

Number of States 

12 

1 

O. Right to Counsel 

Names of States 

CA, CO, DC, ME, MS,. MN, NY, NO, 
OH, PA, TN, TX 

MS 

------------~ ... --------------- ... ----------------------~.:;::.; ... -~.-- .... ---------------------------,.----------------------- .... ""!~-----------------. 

I. The defendant<at a judicial hearing enjoys 
the privilege against compelled self
incrimination. 

II. The defendant at a judicial hearing enjoys 
the right to remain silent with respect to 
any allegation. 

III. The statute does not specifically mention 
the privilege against self-incrimination. 

r. 

II. 

IlL 

IV. 

V. 

VI. 

K-

4. Summary of Surveyed State Statutes: 

Statutory Approach 

The judge is not to see defendant's social 
report until· after an admission of adjudi
cation of delinquency. 

" . 
Thg judge may see the defendant's social 
report before the adjudicatory hearing 
(not impartial). 
The defendant who sat at the transfer 
hearing may not preside over subsequent 
hearings. 

The judge who sat the the detention 
hearing may not preside over subsequent 
hearings. 

Neither the court nor any member of the 
CD.urt staff may participate in presenta
tion of evidence in support of the 
petition. 

Referee who has contemporaneous responsi
bil ity for working \'lith chil dren 
subject to a dispositional order of any 
juvenile court shall not preside at a 

. juvenile hearing. 
VII. Right to jury implies impartial fact 

finder. ' 
(:, 

*Represented more than onse. 

10 

1 

2 

Number of States 

8 

'2 

4 

1 

1 

1, 

2 

~. , 

E. Self-Incrimination 

G. 

CA, CO, OC~ MA, MN, NY, NO, PA, 
TN, TX 

01-1 

ME, MS 

~. 

Impartial Fact Finder 

Names of States 

~ 
0'1 

CA, CO*, NC*, MN*; MS, NY, PA, TX 

OH*, TN* 

NC*, MA, NO, TN* 

OC* ~ 

MN* 

OH* 

CO*, TX* 

~ 

" 

Ci 

":~:l 

\" 



4. Summary of Surveyed State Statutes: 

Statutory Approach 

I. The defendant at a judicial hearing has 
right to have a verbatim record made of 
the proceedings. 

II. The defendant at a judicial hearing is 
not given the right to a verbatim record 
of the proceedings. 

III. No mention is made in the statute of a 
right to a verbatim record d;'the pro
ceeding. 

IV. It is within the judge1s discretion to 
order the reporter to make a verbatim 
record of the proceedings. 

H. Verbatim Recor~ 

Number of States Names of States 

6 DC, 14N, NO, OH. PA, IX 

2 ~lE, TN 

3 MA. MS, NY 

2 CA~ CO 

---------------------------------------------------------- -----------------------------' -------------------------------------------

1. 

II. 

I II. 

IV. 

Defendant's right to the presence of his 
parents is applicable to all judicial 
hearings. 
The statute prOl!lr)'~1 that the hearing may 
proceed in the a:',!p;,oce of a parent if suf
ficient notice has been given or parents 
do.not appear within ten days. 
The defendant has a right to the presence 
of his parents at all but the detention 
hearing. 
In any proceeding, the court may tempo
rarily exclude the parents in the best 
interests of the child. 

5. Summary of Positions of Standards Groups..: 

8 

2 

2 

1 

"-"'"'1"":0 
.)President's Task NCCD Standard 

- <~'!-

HEW Model 
Force (1967) NAC (1973) Act (1959) Act (1974) 

·Does not recommend -Does not mention Provides that the Provi des that 
public -trials specifically, but genera 1 pub 1 i c except in hear-
for juveniles does say all the shall be ings to declare 
but seems to rights of an excluded. a person in con-
favor ,npening adult except a tempt of court 
the trial to the jury trial should the general 
press so long as be extended to .. public shall be 
the names of the trials of juven- excluded from 
defendants are' iles. delinquency and 
not disclosed. neg1ect hearings. 

~--------------~~--- ----------------~--- -------------------- --------------------

Opposed to jury Recommends that Provides that cases Provides that 
trial~ for juveniles not of children shall hearings shall be 
juvenil es. have a right to be dealt with conducted by the 

trial by jury. without a jury. court without a 
jt!ry. 

<I 
---- ---- -

I. Presence of Parents 

CA. CO. ME, MA, NH, OH, pA, TN 

14S, NY 

DC, TX 

MN 

A. Public Trial 

Recommended 
IJAjABA (1975) 

Took the position that 
a juvenile has a 
right to a public 
trial but that a 
public trial should 
be weighed against 
the victim's inter-
est in privacy. but 
exclusion of the 
public is within 
the judge's discre-
tion. 

----------------------
B. Jur,l Tr-ial 

Recommends that the 
defendant in a ju-
venile proceeding 
have a right 1;0 a 
trial by jury. 

1/ 

" en 

Uniform Juvenile 
Court Act (1968) 

Provides that except 
in hearings to de-
clare a person in 
contempt of court 
or in traffic of-
fenses the general 
public shall be 
excluded: from 
hearings under this 
act. 

-------------------------

Provides that hearings 
under this act shall 
be conducted by the 
court wi thout a 

' jury. 

..... 
\0 

-""1 
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5. Summary of Positions of Standards GrDups: C. Confrontation & Cro.ss,:Examination 

President's Task 
Force (1967) 

RecOflllnends that 
juveniles have 
the right to 
confront and 
cross-examine 
witnesses which 
it sees as an 
"essential at
tribute of a 
judi ci a 1 trial." 

Recommends the 
right of de
fendant's 
counsel to 
present his 
own witnes
ses. Does 
not discuss 
the use of 
subpoenas. 

NAC (1973) 

Recommends that 
juveniles be ex
tended the right 
to confront and 
cross-examine 
witnesses against 
them. 

Doe; not specifi
cany mention 
this issue but 
says that ju
venile defen
dants should be 
.afforded an the 
rights of a de
fendant in an 
adu1t criminal 
prosecution 
except trial by 
jury. 

NCCD Standard 
Act (1959) 

Appears to recommend 
a limited right. 
Recommends "much 
more information, 
with a greater 
flexibility 
governing the ad
mission of evidence 
and a feu" greater' 
control by the 
judge over cross
examination and the 
order of presenta
tion of evidence. " 

Provides that "a 
summons may be is
sued requiring the 
appearance of any 
other person whose 
presence in the 
opinion of the jud]e 
is necessary." 

HEW Model 
Act (1974) 

Does not mention this 
specifically but 
does say that all 
information, in
cluding oral and 
written reports 
submitted shall be 
available to the 
parties and their 
counsel. Presuma
bly this is to 
enable challenge 
(cross-examination) 
to the evidence. 

Provides that upon 
application of a 
party. the clerk 
of the court shall 
issue subpoenas. 

Recommended 
IJAIABA (1975) 

Recommends that a 
defendant in a ju
venile delinquency. 
proceed; n9 be giV81 
the right to con
front and to cros~ 
examine witnesses. 

Uniform Juvenile 
Court Act (1968) 

Provides a right to 
cross-examine wit
nesses. However, 
at dispositional 
hearings, while the 
parties or their 
counsel shall be 
afforded an oppor
tunity to examine 
and controvert 
written reports and 
to cross-examine 
individua1s making 
the report, so~rces 
of confidential 
information need 
not be disclosed. 

D. Sub oena Witnesses 
Recommends that a Provides a right to 

juvenile defen- sUDpQ€na witness~5 
dant's attorney b upon application 
permitted to call of a party or on 
witnesses on the the court's own 
juv~nile's behalf motion. 
Does not Use the 
word "subpoena." 

co 
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5. Summary of Positions of Standards Groups: E. Right to Counse1 

Presiden1;'s Task 
Force (1967) 

Recommends that 
the juvenile 
have the right 
to counsel, not 
only at the 
adjudicatory 
stages of the 
proceeding, but 
also at intake 
and at djsposi
tion wherever 
cG"<frX'..J ve act; on 
is po:;sib.le. 

Condi ti ons the 
privilege 
aged nst cOn)
pEllled self
incrimination 
on the absgnce 
of counsel. 
"But if coun
sel is present, 
a 11 ow; ng a rea
sonabl e i nfer
ence from the 
ex.ercise of the 
rignt to si~ 
lence might 
constitute a 
proper balance 
between the 
demands of jus
tice and those 
of we1fal"e. 1I 

NAG (1973) 

Recommerids that ju
venile defendants 
have the right to 
counsel. Prefers 
that ~oth the state 
and the juvenile be 
represented by 
counsel. 

! 

. I Recommends that 
[ juveniledefen

dants have the 
privilege against 
compell ed self
incrimination. 

NCCD Standard 
Act (1959) 

Provides that there 
is l'a right to be 
represented by 
counsel at every 
stage of the pro
ceeding." 

-------------~-------

Provides that "a 
child will not be 
required to be a 
witness ag:i1nst 
himself. " 

HEW Model 
Act (1974) 

Recommended 
IJAjABA (1975) 

Provides for a "non- Recommends that legal 
waiverable" right representationshoUlc 
to counsel in de- be provided the 
linquency cases-- child in an pro-
at all stages of ceedings arising 
the proceeding. from or related. to 

a delinquency or in 
need of supervision 
proceeding; 

Uniform Juvenile 
Court Act (1968) 

Recommends that 
counsel be provided 
for a child flot 
represented by his 
parent, guardian, 
or custodian. Spe
ciffcal1y applies 

. this fight to the 
det.enti on hear; ng 
as we 11 as the 

--------------------.--------------------j---~:~:::::::::-:::::---F. Self-Incrimination 

Provides that a 
child charged 
with a delinquent 
act shan be ac
corded the privi
lege against 
sel f-incriminati on 

Recommends that a 
juvenile defendant 
have the right to 
remain si1ent with 
respect to the al~ 
legations on the 
petition. 

Provides that a child 
charged with a de
linquent act need 
not be a witness 
against or other
wise incriminate 
himself. 

co ..... 

.', 



5. Summary of Positions of Standards Groups: 

Presi dent's Task NCCD Standard HEW ~10del 
Force (1967) NAC (1973) Act (1959) Act (1974) 

Recommends that the Recommends that the Provides that ~here Prohibits judge who 
judge not have to judge be impartial shall be no social participates in 
shift roles from in that he not be investigation consent decree or 
prosecution to aske~ to solicit until after the a transfer hearing 
defense counsel testimony tending allegations have of this case from 
to judge. to establish de- been established participating over 

1 inquency. at the hearing. objection in any 
Recommends bifur- Does not discuss Does not mention any subsequent pro-

cated hearings whether a judge conflict of roles ceedings. It does 
and the exclusion who has been ex- ~for the judge or not mention a judge 
of impressionis- posed to possibly hi s exposure to who has partici-
tic social in- pated in a 
vestigation prejudicial in- prejudicial infor- detention hearing. formation about mati on at a prior reports from the the defendant hearing. Prohibits use of the court in advance 
of adjudication. from a prior predi sposi t-j on 

hearing or from study report prior 
social reports or to a finding on 
from personal the allegations. 
knowledge should Does not discuss be disqualified 
from hearing the conflict of judge 
case. as prosecutor. 

~~-... -~~. ~--'r..-", .. _, 

5. Summary of Positions of Standards Groups: 

President's Task 
Force (1967) 

Recommends the 
recording of 
court hearings 
by court steno
graphers on a 
routine basis 
without court 
order. 

NAC (1973) 
NCCD Standard 
Act (1959) 

HEW Model 
Act (1974) 

Not specifically men- Provides that "steno- Provides that the pro 
tioned but probably graphic notes or ceedings shall be 
included in the mechanical record- recorded by steno-
adult criminal de- ings shall be graphic notes or by 
fendant's rights reouired as in electronic, mechan-
which should be other civil cases-- ical or other a~-
accOl'ded juvenile unless the court propriate means. 
defendants. otherwi se orciers 

and the parH es 
waive the right to 
such record" 
(emphasis added). 

However, it then goes 
on to s~y that if 
not so recorded, 
full minutes shall 
be kept by the 
court. 

G. Impartial Fact-Finder 

Recommended Uniform Juvenile 
IJA/ABA (1975) Court Act (1968) 

~ \ 

Provides for a jury Provides that the 
trial on request social study and 
but alternatively report are not to 
by an impartial be made until 
judge. after the allega-

Recommends that a tions are admitted 
judge who prevl- or the court has 
ously presided at found after a 
detention, waiver, hearing that the 
adjudication or child committed a 
disposition hear- delinquent act. 
ing concerning the Provides that a judge 
defendant be dis- who has presided 
qualified if 'at a transfer 
objected to. hearing shall not 

The judge or jury over objection 
shall not receive preside at the 
social information hearing on the pe-
prior to or during tition. Does not 

dis,<:uss whether the adjudication the judge from the hearing. detention hearing 
Excludes possibility may also be dis-

of conflict of qualified. 
judge's roles by 
requiring counsel 
for both sides. 

N 

/.'" 
'" f 

H. Verbatim Record 

Recommended " 
IJA/ ABA pa1)~i 

I. "_~'_.-' 

Recommends that a 
verbatim record 
be made of all 
adjudication pro
ceedings, whether 
or not the alle
gations in the 
petition are 
contested. 

Doesn't discuss 
recording the 
other heari ngs, 
although the re
quirement of a 
right to appeal a 
detention decision 
would indicate a 
need for a record 
of the detention 

Uniform Juvenile 
Court Act (1968) 

Provides that if re
quested by a party 
or ordered by the 
court the proceed
ings shall be 
recorded by steno
graphic notes or 
by e 1 ectr.oni c;:, 
mechanical or other.
appropriate means. 
If not so recorded. 
full minutes are 
to be kept by the 
court. 

hearing. 
---------------------~-------~-------------~-----~---------------~---------------------~---------------------~-------------~--------

fi~ovides that 
parent and 
child shOUld 
be notified, 
but does not 
discuss whe
ther parents 
may be excluded 
from· some of 
the hearings. 

Not mentioned. Provides for summons 
to the parents 
even if they do 
not have custody 
of the juvenile. 

Does not say whether. 
they may be exc 1 uce<:ll 
from any heal"ing. 

Provides for summons 
to parents even if 
they dop!t have cus 
tody ot/the jU\enile. 

Does not say whether 
or nQt they may be 
excluded from any 
hearing. 

1. Presence of Parents. 
I T: 

Recommends that par- [prOVides that the 
ents be entitled to parties (including 
be present through- parents) have a 
out the proceedings pl"oper interest and 
unless this violate may be a.dmHted by 
a rule on wHnesses the court. 
or ~mp~irs ~h: ju~ Provides that 'the 
VE!Olle s ablllty to parents also re-
defend the case ceive notice of 
fully. The court the transfer hear-
should make everyrea- ing & if they can sonab 1 e effort to I . , 
secure the presence be be found •. of the 
of both parents. detention hearing. 

"'"" '-'-.'.:y:;';",>-,-,~.-"".!-',,,,,,--:-,.,",,,.....---. . .,...,..&,....-,~-,-,,,,--
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6. Analysis of the Issue: 

(a) The guarantee in the Sixth Amendment that the accused's 
trial be conducted in public has always been regarded as a safe
guard against any attempt to employ our courts as instruments of 
persecution. liThe purpose of the requirement of a pu~1ic trial was 
to guarantee that the accused would be fairly dealt w1th and not 
unjustlY condemned." /See Estes v. Texas, 381 U.S. ~32 at.538 
(196511. Whether juvenile defendants should also enJo~ t~ls protec
tion from possible government abuse may dep~nd on a we1gh1~g.of al
ternative safeguards available and the speclal effect publ1clty may 
have on a juveni1e. 

Justice Brennan's opinion in McKeiver v: Pennsylvania, 402 ~.S. 
528 (1971) noted that trial by jury and a tr1al open to the PUb~lC 
perform similar functions. They are both appeals to the communlty 
conscience so that any improper judicial behavior will not go.unno: 
ticed and unredressed. If a jury, a miscrocosm of the commun1ty, 1S 
available, perhaps a public trial is not necessary. 

The main arguments for p\~ivate juvenile proceedings involve the 
detrimental effect of publicity on thx juvenile ~efendant. ~e may 
be psychologically traumatized, or he m~y r~vel 1n the spot~l~ht. 
Either way, the rehabilitative process 1S hlndered~ In ~ddlt10n, 
some argue that privacy may be necessary for the protectlon of the 
victim. But it should be noted that similarly situate~ ~ictims. 
preyed upon by adult criminals are often present at crlmlnal tr1als. 

(b) Many of the traditional argumen~s agains~ a jury.trial f~r 
juveni 1 e de l'i nquents revolve around the 1 dea 1 Of.1 nforma 11 ty. C~1-
tics claim that a jury trial would be too expens1ve and too lengthy. 
Moreover, while the juvenile courts were set up to serve th~ best 
interests of the child, it is argued that members of a lay Jury are 
unlikely to have sufficient knowledge of a juvenile's.developm~ntal 
needs to come to the most appropriate result. A hearlng.by ~ Judge 
trained and experienced in the problems of young people 1S vlewed as 
more likely to reach a just result. 

The Supreme Court has argued with the critics, and fearing a 
jury trial could entail delay, formality,.a~d the clamor of t~e 
adversary system as well as possible publlclty, ~eld that denlal of 
a jury trial does not violate ~he fundamental .fa1r~ess standard 
applicable to juvenile proc;'!:edlng~ b~cause a Jury 15 not a neces
sary component of accurate fact-f'n~lng. ~n the oth~r hand, those 
who favor extending the right to a Jury trlal to de11nguency pro
ceedings argue that juvenile defendants are usually tr1ed for 
violating the same laws as criminal defendants and, like adult~,face 
possible imprisonment in a state institution. When a person 1S 
seized by the state and may be deprived o~ his 1 iberty.~ it is ~on
tended that he is entitled to the protect10ns of the B111 of Rlghts, 
whether he be an adult or a juvenile. 
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(c) The confrontation clause was i~cluded in the Sixth Amend
me~t in order ':to prevent.depositions orl\~ parte aff"idavits ••• 
be1ng used agalnst the prlsoner in lieu d~ personal examination and 
cro~s-examinat;on of the.witness in which the accused has an oppor
tun1ty, not only of testlng the recollection and sifting the con
science of the witness, but of compell ing him to stand face to face 
with the jury in order that they may look atMim, and judge by his 
demeanor upon the stand and the manner in whic~ he gives his testi
mony whether he is worthy of belief." (See Mattox v. United States, 
156 U.S. 2;37 at 242 (1895l!. The Supreme Court Tn In re-Gault, 387 
U.S. 1 (1967) held that juvenile defendants are a1$0 entitled to 
confront and cross-examine witnesses in the absenc~, of a valid con-/ 
fession. 

However, the court has since advocated an attenuated crmfronta
tion right. In Dutton v. Evans, 400 U.S. 74 (1970) the court upheld 
the use as substantive evidence of a statement by a witness who was 
available but not produced by the state. Four justices concluded 
that presentation of the statement under oath, before a jury, and 
subject to cross-examinati~n by the defendant is not the only way of 
complying with the confrontation clause. The court. said it may be 
satisfied if the trier of fact has a satisfactory basis for evalua
ting the truth of the hearsay statement, one such basis being an 
inquiry into the likelihood that cross-examination of the declarant 
could successfully challenge the statement's meaning or the declar
ant's sincerity, perception, or memory. 

In light of this recent development, the Task Force may wish to 
address the appropriate scope of the right to confrontation in ju
venile proceedings. 

Cd) The right to subpoena witnesses may, in reality, be the 
right to pres€:nt witnesses, to present any case at all. Often, a 
defendant's only witnesses may be unwilling to testify. Compulsory 
process enables the defendant to present a defense--his version of 
the story. It can certainly be argued that] imiting the right to 
subpoena witnesses is a vi.olation of the Sixth Amendment's compul
sory process provision. 

Compulsory process might be opposed because of the expense of 
serving the subpoena and the inconvenience to, and infringement 011, 
the valuable time of witnesses who might be frivolously called. It 
is unlikely, however, that the juvenile defendant wi11 choose this 
occasion to play the mischievous prankster. In any case., it will be 
his attorney who selects the witnesses to call. Leaving a defendant 
without the opportunity to call witnesses may force hlm to take the 
stand unless he can argue that the state has simply failed to prove 
its case beyond a reasonable doubt. This limiting the right to call 
witnesses might result in a coerced waiver of the juvenile's right 
to remain silent. 

I 
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(e) The Task Force Report: Juvenile Delinguency a~d ~outh 
Crime (at p. 31). describes the right to counsel as cons1stlng.of 
three principal aspects: to b~trepresented bY,counsel at vanou: 
stages of the proceeding; to Mile counsel.apPolnted by.the court,. 
and to be meaningfully advised of those rlg~ts. The rlght to.assls
tance of counsel was originally thought to lnclude only the f1rst 
aspect, but Powell v. Alabama, 287 U.S. 45 (1932~ beg~n the expan,-
sian of the concept by imposing on courts an aff1rmat1~e duty to 
appoint counsel when the defendant is unable to make h1S own defense 
or to employ counsel. Subsequent cases have made it clear that ~he 
. Jefendant must be informed of his right to counsel to make the rlght 
meaningful. The Supreme Court ruled in In ,re G~ult, 387 U.S. 1 
(1967) that juvenile defendants a1so have the rlght to counsel. 
Only if a defendant is provided with comp~t~nt counse~ can he ~ffec
tively exercise his other rights and partlclpate meanlngfully 1n the 
proceedings. 

According to the Task Force Report, 

"the case against counsel in juvenile pr?cee~ings 
rests in part on the fear that lawyers wlll 1n
ject into juvenile court proceedings.the worse. 
features of criminal trials: emphasls on technl
cal and legalistic points without regard to the 
larger interests at stake; use of dilatory de
vices such as needless requests for adjournments; 
preoccupation with Igetting the client offl ra
ther than concern for furthering the interests of 
child and state." 

There was also fear that the requirement of counsel would impose too 
great a financial burden on the public. Perhaps some of the fears 
have been realized, but assistance of counsel has also enabled the 
judicial process to flow more easily .. AttDr~eys can m~re aptly 
evaluate a client1s case and decide WhlCh pOlnts to ralse before the 
court, thus preventing time-consuming irrel~vant d~fenses. They can 
also object to irrelevant or incompetent eVldence lntroduced by the 
other side, thus saving more time. 

(f) The privilege against compelled self-incri~inati~n.was held 
applicable to juveniles in In re Gault, sUPfu, .In lts op~nl0n the 
court referred to Dean Wigmore1s statement 3 Wlgmore, EVlden~e 
§822, 3 ed. 1940) that under certain stresses a person, especlally 
one of defective mentality or peculiar tem~erament, may fa~selY 
acknowledge guilt. The Gault court also clted Hale,y v: OhlO, 332 
U.S. 596 (1948), where in reversing the mu\der convlctl0n of a 15-
year-old boy the court said,IIHe cannot be Judged by.t~e more exact
ing standards of maturity.1I f40reover. the G~u1t ~pln10n noted the 
difficulty in obtaining a valid waiver by a Juvenlle. 

-'! 

The main argument presented against the privilege was ,that a 
juvenile 

"should not be advised of his right to remain 
silent because confession is good for the child 
as the commencement of the assumed therapy of 
the juveni 1 e court process, and he shoul dJ?be 
encouraged to assume an attitude of trust and 
confidence toward the officials of the juvenile 
process. II ~,supra • 

".<> . ..:..:~';;: 

The court pointed out how this is unrealfsti~<\n that a paternally 
urged confession followed by discipline 1-:S like'ly to produce ahos
tile and adverse reaction. The court alscLpism)Jssed the argument I 

that the privilege did not apply because ju'vBnfle proceedings are. 
civil and not criminal, saying that the availability of the privi
lege turns upon the nature of the statement and the exposure to 
deprivation of liberty that it invites. . 

(g) Many commentators argue that several safeguards are neces
sary to insure a truly impartial fact-finder. For example, if a 
jury is the finder of fact, a voir dire should be employed. If the 
judge is to have that role, it-,s;-argued that,he should not have to 
prosecute the case for the state or be in a pd'sition where he feel s 
compe 11 ed to protect the interests of ei ther iii de by open; n9 a cer
tain line of questioning or by any other ass;i5tance. In addition, 
it is often contended that an impartial fact-finder should not have 
been exposed to any prejudicial information (favorable or unfavor
able to the defendant) in the form of, e.g., social or probation 
reports, prior arrect reports, etc., or bias-forming personal exper
ience with the juvenile either socially or in a professional con
text--such as having presided at a previous delinquency proceeding 
where the juvenile was a defendant or at an earlier stage of the 
present proceeding. 

The right to an impartial jury is granted to adult criminal de
fendants by the Sixth Amendment. The right to an impartial fact
finder may also be found in the due process clause of the Fourteenth 
Amendment and in the confrontation clause of the Sixth Amendment 
since the fact finder must reach his decision from evidence pre
sented at the trial, not from information or impressions teceived 
from outside sources. 

. Juveniles have, Cif course, been .accorded the rights of confron
tatiorJ, and cross-examination by the decision in In re Gault. How
ever, while the applicable standard for juvenile proceeding .... s is 
IIfundamental fairness,'" due process for juveniles may nn;t a}ways be 
the same as due process for adult criminal defendants.\/ . 
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For example, sOme commentators believe that judges in juvenile 
proceedings can-:$qfely be exposed to information which would likely 
be regarded as prejudicial in an adult criminal proceeding. This is 

, so, it is argued, because of the judge's need to know all the facts 
in order to decide upon the best possible treatment for the juven
ile. It is also contended that prior contact with the defendant is 
not necessarily prejudicial. Some argue that a juvenile will re
cei ve more persona'i i zed trea tment from a judge who is a 1 ready fami-, 
liar with the case or the defendant. 

(h) Arguments against the right to a verbatim record of the 
proceedings would of course include economy. The recording and the 
transcription of the record can' be very expens.ive. It might also be 
argued that the juvenile would then make frequent demands to hear 
the recording or see the transcript and seize upon insignificant 
errnrs. 

On the other hand, many argue that a verbatim record is neces
sary if the defendant is to have a meaningful right of appeal. 
Without a verbatim transcript to examine for errors, it is contended 
that t~e a~pellate ~ourt cannot determine if the ~efendant's rights 
were vl0lated. Hav1ng every word recorded also gives both parties 
an opportunity to have a certain part of the testimony read back if 
there is a question about what was said. It is also elaimed that a 
record is essential when a defendant pleads guilty because there 
must be a shOWing that the judge made a personal determination that 
the plea was intelligently and voluntarily entered. 

(i) It might be argued that requiring the presence of parents 
would entail so much delay in certai~ cases that the juvenile would 
be forced to remain in detention for an unfair amount of time. The 
presence of the parents might prompt certain other youngsters to lie 
since the thing they fear the! most is disappointing their parents. 
At the other extreme are youngsters so full of hate they will do 
anything to hurt and embarrass their. parents. 

On the other hand, most children probably could benefit from 
the moral support of their parents' presence. Many juveniles are 
easily intimidated. Even though represented by counsel, the juven
ile defendant may feel all alone as all the weight of the law is 
pitted against h~m. The presence of his parents may serve to allay 
these fears. 

At the other end of the spectrum are the hardened types of ju
veniles who may look upon the proceeding as a big joke. In these 
cases a requirement that parents be issued a summons to attend the 
hearings can help to emphasize the gravity of the situation and 
adjust the child's perspectives. 

r ; 

7. Task Force Standards and Rationale 

The,Task Forc~ a~dressed many of the issues raised by this 
Comparat1ve Analys1s 1n Standard 12.3 on Court Proceedings Before 
Adjudication in Delinquency Cases, 

Court procedures in delinquency cases prior 
to a~judication should conform to due process 
requlrements. Except for the right to bail 
~rand)ury indictment, and trial by jury, the 
Juven1leshould have all the procedural rights 
given a criminal defendant. 

'The juvenile shOUld have the following 
rights in addition to the right to counsel: 

1. An impartial judge; 

2. Upon request by the juveni 1 e, a pro
ceeding open to the public or, with the 
cout'.'~ "j permission, to spe~ifjed mem-
berSdf the public; . 

3" Timely written notice of the proceed
ing, and of his legal rights; 

4. The presence of his parent or guardian; 

5. The assistance of an interpreter when 
necessary; 

6. The privilege against self-incrimina
tion. 

No constitutional right of a juvenile may be 
waived without prior consultation with an attorney. 

A verbatim record of the proceedings should 
be kept. 

Standard 13~4 on Contested Adjudications is also relevant. 

Adjudications of delinquency petitions should 
conform to due process requirements. The hearing 
to determin~ w~ether the juvenile is delinquent 
should be dlst1nct and separate from the proceed
ings at which--assuming an adjudication of del in
quency--a decision is made as to what disposition 
should be made concerning the juvenile. At the 
adjudicatory hearing, the juvenile alleged to be 
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delinquent should have all the rights given a 
criminal defendant except for the right to trial 
by jury. In addition to the rights specified in 
Standards 16.1 (Juvenile's Right to Counsel) and 
12.3 (Court Proceedings Before Adjudication in 
Delinquency Cases), the juvenile should have the 
following rights: 

1. To confront and cross-examine w'itnesses 
for the state; 

2. To compel the attendance of witnesses 
in his favor; 

3. To require the state to prove the alle
gations of delinquency beyond Q rea
sonable doubt; 

4. To have applied the rules of evidence 
which app~y in criminal cases; 

5. Protection against double jeopardy. 

And Standar~ 16.1 on Juvenile's Right to Counsel provide? that, 

At every stage of de1inquency proceedings the 
juvenile should be represented by a lawyer. If 
a juvenile who has not consulted a lawyer indi-
cates his intention to waive the assistance of 
counsel, a lawyer should be provided to consult 
with the juvenile and his parents. The court 
should not accept a waiver of counsel unless it 
determines after thorough inquiry that the ju-
venil~ has conferred at least once with a law-
yer, a))d is waiving the right competently, 
voluntarily and with a full understanding of 
the consequences. 

The Task Force vi ewed these pl~ocedures as consi stent wi th the re
quirement of "fundamental fairness" mandated by the Due Process 
Clause and as representing social policy judgments on the proper 
scope of procedural safeguards in delinquency proceedings. 
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Thrs'e issues are perhaps deserving of special comment. First, 
as to the issue of public trial, the Commentary to Standard 12.3 
indi cates, 

1"' 

Although the standard contemplates that the 
judge will normally grant a juvenile's re
quest to open the proceeding to nonpartici
pants, the Task Force does not intend tn 
foreclose the exercise of sound discretion 
in special circumstances to keep the pro
ceeding partially or completely closed. 
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As examples of such "special circumstances" the Commentary refers 'to 
c~ses involving young Victims of sexual abuse or cases where exclu
Slons may be necessary to prevent disruptions. 

. Second, the Task Force did not opt for a right to trial by 
Jury. The Task Force saw this as a close issue, but ultimately con
cluded that t 

the jury's disadvantages, which include 
incre~sed.formal~ty, ~xpense and delay, 
outwelgh lts admltted usefulness in a 
small proportion of cases. 

Third, while affirming the right of confrontation outlined in 
Gault, the Task Force did not speak specifi ca:.lly to the issue raised 
bjf button as to the scope of this right. Thts was viewed as a ques
tlon which could more appropriately Q'e resolved by judicial deci-
sions on a case-by-case basis. ' .; 

Ii 
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1. Issue Title: Rulas of Evidence--Should the rules of eVidence 
appl'1'ed in delinquency proceedings be the same as 
thos~ applied in criminal proceedings? 

2. Qescription of the I~: 

This issue entails such considerations as the applicable 
standard of proof, burden of proof, corroboration rules, competency 
requirements, and exclusionary rules. Basically, it is asking what 
means are available to reach what ends. If the purpose of the ju
venile system is not the same as that of the criminal system, must 
the same rules be used? 

/ 
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3. Su~mary of Major Positions: 

Of the 13 jurisdictions surveyed ten (California, Colorado, 
District of Columbia, Massachusetts, Minnesota, North Dakota, Ohio, 
Pennsylvania, Tennessee and Texas) place the burden of proof on the 
prosecution. The statutes of Maine, Mississippi and New York do not 
mention the burden of proof. Maine and Mississippi also fa;', to 
mention the standard of proof in juvenile proceedings, while New 
Yorkls statute says that the standard is a preponderance of the evi
dence. The other ten states listed above impose a standard of 
"beyond a reasonable doubt." None of the state statutes surveyed 
mentioned accomplice testimony but seven (District of Columbia, 
Minnesota, New York, North Dakota, Pennsylvania, Tennessee and 
Texas) require that a juvenile defendantls confession be corrobo
rated. California, Colorado, Maine, Massachusetts, Mississippi and 
Ohio have no such requirement in their statutes. Seven statutes 
(California, District of Columbia, Minnesota, New York, North Da
kota, Pennsylvania and Texas) require that evidence at an adjudica
tory hearing be competent, relevant, and material; however, 
Minnesota and Texas qualify this with uin accordance with the 
requirements of civil cases. 11 (emphasis added). The remaining ju
risdictions surveyed (Colorado, Maine, Massachusetts, Mississippi, 
Ohio, and Tennessee) do not specifically address this question. 
None allow incompetent evidence to be admitted at the adjudicatory 
hearing although it may often be used at detention and dispositional 
hearings. With regard to the exclusion~ry rules, all but five 
states (Maine, Massachusetts, Mississippi, New York and Ohio) take 
some sort of position. Minnesota and Texas allow the admission of 
evidence admissible in a civil proceeding, while Califprnia, the 
District of Columbia, North Dakota, Pennsylvania, and Tennessee 
adhere to the standard of admissibility in a criminal proceeding. 
Colorado, the thirteenth jurisdiction, excludes any evidence ob
tained in violation of the- "Miranda rule," as do Texas, Tennessee, 
Pennsylvania, North Dakota, Minnesota, and the District of Columbia. 
A final statutory approach, to exclude any illegally seized evi
dence, is adopted by Texas, Tennessee, Pennsylvania, North Dakota, 
and the District of Columbia. 
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.The.St~ndar9 Act does ~ot mention the standard of proof to be 
applled In.JUVenlle proceedlngs or on whom the burden of proof 
should be lmposed. Four (the National Advisory Commission Courts 
volum~, the H.E.H. Model Act, the Un'iform Act, and the IJA/ASA) of 
~he flve standards-promulgating organizations that did discuss the 
lssue agree that the prosecution must establish the allegations 
beyond a reasonable doubt. The Presidentls Task Force the first 
of t~e five to take a ~osition, advocated a requirement of clear and 
convlncl~g prOof but dld not mention on whom the burden of proof 
should i19. Whlle the President1s Task Force, the NAC and the 
Standard Act do not ment~on any corroboration requirements, the 
H.E.W. Model Act, the Unlform Act, and the IJA/ABA recommend that 
ary uncorrob?rated confession be insufficient to support an adjudica
t19n of de~1nquency. They do not discuss corroboration of accom
pllce testlmony. All of the surveyed organizations except the 
St~n~~rd Act favo~ the admission of only competent evidence at the 
adJU~l~atory hea~1I1g. But the IJA/ABA does not address this issue 
spe91flcally.as 1t re~o~ends that the rules of evidence be the same 
as ln the trlal of crlmlnal cases. These organizations either ex
plicitly or impliCitly allow the use of other than competent evi
dence at non-adjudicatory hearings. Wh"ile the Standard Act does not 
mention this specific issue it does say in the comment to Section 
1~ that ", .• the hearing in juvenile cour.t is much more informal 
Wlt~ a greater flexibility gOVerning the admission of evidence •• ' 

. The Presidentls Task Force conditions application of the exclu-. 
slonary rules and other canons of criminal proof on the possible 
resu1t of the proceeding being commitment to an institution similar' 
to an adult correct~onal institution. The Standard Act appear$ to 
~e opposed t? applYlng the exel usionary rul esi n juvenile proce8d
lngs, stresslng the informality and flexibility of the juvenile 
court. The NAC Courts volume and the IJA/ABA seem to favor a 
blanket grant of the rights of a criminal defendant at least at the 
adj~dicatorJ.' hearing. Th~ IJA/ABA does specifically exclude infor
matlOn obtalned from the Juvenile in the absence of his attorney but 
do~s not specifically mention the admissibility of illegarly seized 
eVldence. The H.E.W. Model Act and the Uniform Act specify that 
both these classes of evidence are inadmissible I'to establish the 
a!'~gations.1J Presumably such evidence could be used at the dispo
sltlonal stage. 
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4. Summary of Surveyed State Statutes: 

Statutory Approach Number of States 

I. Burden of Proof 

A. In a delinquency proceeding the 
burden of proof is on the 
prosecution. 10 

B. The statute does not mention 
the burden of proof. 3 

II. Standard of Proof 

A. In a deli nquency proceedii8 the 
standard of proof is proof 
beyond a reasonable doubt. 10 

B. The standard of proof is a 
?reponderance of the 
evidence. 1 

C. The statute does not specifi-
cally mention the standard of 
proof. 2 

... ~ .... -- -- -,5 ... --

4. Summary of Surveyed State Statutes: 

Statutory Approach 

I. Corroboration 

A. In a delinquency proceed~ng the defen
dant's confession must be corroborated. 

B. The statute do~s not mention a 
corroboration requirement either foy' a 
confession by the juvenile defendant 
or for accompliance testimony. 

II. Admissibility 

A. Evidence at an adjudication proceeding 
must De competent, relevant, and 
material. 

B. The statute specifies that the evidence 
be competent, re~evant and material in 
accordance with thR requirements of 
civil cases, 

C. The statute does not specifically 
address this question. 

Number of States 

7 

6 

o:? 
5 

2 

6 

: j'\ .. <? 

.::1 

I. Burden of Proof 

II. Standard of Proof 

Names of States 

CA, CO. DC, MA, MN, NO, OH, PA, TN, TX 

~lA. MS. NY 

··t ~ 

CA. CO, DC, MA, MN-,ND, OH, PAs TN, TX 
(" 

NY 

HE, MS 

·'<·~rJ~ ~~~ .. -"'-. '71 -,~"--...-,-

~', 

\0 
-"" 

I. Corroboration Requirement 

II. Admissibility 

Names of States 

DC, MN, NY, NO, PA, TN, TX 

\1 

CA, CO, ME,MA, MS, OH 

() 

CA, DC, NY, NO, PA 

~IN, TX 

CO, ME, MA, MS, OH, TN 

c 
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tTl 

.,'j,,; •. -

C\ 
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4. Summary of Surveyed State Statutes: 

Statutory Approach 

T. The statute excludes any evidence obtained 
in violation of the IIMiranda rule." 

II. The statute excludes any illegally seized 
evidence. 

III. The statute provides for the admission 
into evidence of any evidence admissible 
in a criminal proceeding. 

IV. The statute provides for the admission of 
evidence admissible in a civil 
proceeding. --

V. The statute does not discuss the question 
clearly. 

" 

5. Summary of Positions of Standards Groups: 

President's Task 
Force (1967) 

A. "An attractive 
solution to evi
dentiary problems 
of the juvenile 
court in the ma
jority of its 
cases may be to 
require clear and 
convincing proof, 
which the law
books denote as 
more than a pre
ponderance of the 
evidence but less 
than proof beyond 
a reasonable 
doubt •.• for the 
most grievous of 
juvenile law 
violatiQns ••• the 
canons=of~~rimi
nal proof should 
prevail." 
B. Not mentioned. 

NAC (1973) 

A. liThe juvenile 
should be entitled ••• 
to have the state 
convince the family 
court judge beyond a 
reasonable doubt that 
the criminal act was 
committed by the 
juvenile.'! 
B. IIA determination 
of delinquency should 
require a finding 
that the state has 
proven that the ju
venile has committed 
an act that, if com
mitted by an adult, 
would constitute a 
criminal offense. II 

NeeD Standard 
Act (1959) 

A. Not mentioned. 
B. Not mentioned. 

Number of States 

7 

5 

5 

2 

5 

HEW Model 
Act (1974) 

A. "If the court 
finds on the basis 
of a valid:ddmission 
'Or a fin;!;ing on 
proof beyond a rea
sonable doubt •.. it 
may ••. proceed to 
disposition." 
B. "If the court 
finds that the alle
gations in the 
petition have not 
been established, it 
shall dismiss the 
petition and order 
the child discharged 
from any detention 
or temporary care 
theretofore ordered 
in the proceeding." 

I: Exclusionary Rules 

Names of States 

CO~ DC. MN, NO, PA, TN. TX' 

DC. NO, PA, TN, TX 

CA, DC, NO, PA, TN 

MN, TX 

ME, MA, MS, NY. OH 

\0 
m 

A. Standard of Proof 

B. Burden of Proof 

Recommended 
IJA/ABA (1975) 

A. "He has the bur
den of proving the 
allegations of the 
petition beyond a 
reasonable doubt if 
the child is subject 
to a disposition in
Volving loss of 
freedom, and by a 
preponderance of the 
evidence in other 
cases." 
B. The JuVenile 
Prosecutor "has the 
burden of proving 
the allegations.~ •• " 

Uniform Juvenile 
Court Act (1968) 

,fl,. u If the court 
finds beyond a rea
sonable doubt that 
the child committed 
the acts by reason 
of which is alleged 
to be delinquent, 
it sha 11 proceed .... " 
B. 01 If the court 
finds the allegations 
of delinquency have 
not been established, 
it shall dismiss the 
petition." 

~ ..... 

,~,_.~'I 
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President's Task 
Force (1967) 

A. Not mentioned. 
B. Admitting f'V-
erything into 
evidence on the 
theory that the 
judge can cull 
out that which 
is not competent 
overlooks the 
point that in 
juvenile court 
much of the evi-
dence is in the 
form of reports 
Which are often 
1 ittle more 
than compila-
tions of 
professional 
hearsay. Whe-
ther the ordi-
nary run of 
judges and 
referees are 
qualified to 
sift this kind 
of evidence is 
questionable. 

President's Task 
Force (1967) 

" For the most 
gri evous of j u
juvenile law 
violations, in 
which protec
tion of the 
public inter
ests becomes a 
dominant value, 
the canons of 
criminal proof 
should prevail. 
However, their 
seriousness 
can be defined 
more meaning
fully in 
operationa 1 
terms by making 
them contingent 
upon legally 
possible dispo
sitions rather 
than on formal 
allegations 
that the of
fense is ana
logous to a 
felony." 

"'-" --, 

5. Summary of Positions of Standards Groups: A. Cormboration Requirement 

I -
NCCD Standard HEI~ Model NAC (1973) Act (1959) Act (1974) 

A. Not mentioned. A. Not mentioned. A. Does not sp~.e1fi~ 
B. "The juvenil e B. Not mentioned. cally mention accom-
should be enti- p~ i ce testimony. Does 

II ... the hearing in say "An extrajudicial tled '" to have only 
competent and rele- juvenile court is admission or confes-
vant eVidence much more informal, sion made by the 
admitted." with a greater child out of court is 

flexibility govern- insufficient to sup-
ing the admission port a finding that 
of evidence and a the child committed 
far greater control the acts alleged in 
by the judge over the petition unless 
cross-examination it is corroborated by 
and the order of other evidence. II 
presentation of 
evidence." B. " ... finding on 

proof beyond a rea-
sonable doubt, based 
upon competent, 
material, and rele-
vant eVidence ...• II 

I - I 
--~~-

I 

B. Admissibility 

Recommended 
IJA/ABA (1975) 

A. "Thus no chi 1 d 
snouid be found de-
1inquent or in need 
of supervision based 
solely on his own 
confession; there 
must be other, tnde-
pendent eVidence" to 
establish probable 
cause •.. '. " 
B. The rules of evi-
dence should be the 
same as in the trial 
of criminal cases. 

Uniform Juvenile 
Court Act (1968) 

A. "A confession 
validly made by a 
child out of court 
is insufficient to 
support an adjudica-
tion of delinquency 
unless it is CGrro-
borated in whole or 
in part by other 
evidence." 
B. The social study 
and report are to be 
used only at the 
dispositional hear-
ing. Their use 
during the hearing 
on the petition 
would violate the 
hearsay rule and the 
Due Process Clause. 

In dispositional 
hearings, all evi-
dence helpful in 
determining the 
questions presented 
may be received .•. 
even though not 
otherwise competent 
in the hearing on 
the petition." 

to 
(X) 

1 

5. Summary of Positions of Standards Groups: Exclusionary Rules 

NAC (1973) 

Does n~t specifi
cally mention the 
exclusionary 
rules. Does say 
that "at the adju
dicatory hearing, 
the juvenile al
leged to be 
delinquent should 
be afforded all 
the rights given a 
defendant in an 
adult criminal 
prosecution, ex
cept that trial by 
jury should not be 
available ••.• " 

NCCD Standard 
Act (1959) 

Seems to be opposed 
to use of the ex
clusionaryrules 
in juvenile pro
ceedings. "Where
as criminal court 
procedure is 
governed strictly 
by rules of evi
dence--particu
larly exclusionary 
rules ••• the 
hearing in the 
juvenile court is 
much more informal, 
with a greater 
flexibility gove~ 
ing the admission 
of evidence ...... 

.~-. 

.. ~~ 

HEW Model 
Act (1974) 

Recommended 
IJA/ABA (1975) 

Uniform Juvenile 
Court Act (1968) 

I
~ "A chil d charged with Recommends that the I}j_~, .-Jl .. n extrajudici a 1 

a delinquent act rules of evidence statement, if ob-
shall be accorded be the same as in tained in violation 

~ the privilege the trial of crimi- of this Act or 
against self- nal cases. which would be con-
incrimination. An stitutionally in-
extrajudicial state- Says that "if the admissible in a 
ment which would be police question any criminal proceed-
constitutionally arrested juvenile ing shall not be 
inadmissible ;n a concerrdng an al- used against him. 
criminal proceeding leged offense in Evidence illegally 
shall not be re- the absence of an seized or obtained 
ceived in evidence attorney for the shall not be re-
over objection. juvenile, no infor- ceived over objec-
Evidence illegally mation obtained_ tion to establish 
seized or obtained thereby or .as a're- the al1egations 
sha 11 not be re- suH of the ques- made against him." 
ceived in evidence tioning shall be 
over objection to admissible in any 
establish the alle- pt'oceeding. 1I 

gations against 
him." 

<D 
<D 

j;-. 
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6. Analysis of the Issue: 

Whatever the merits of traditional arguments that the rehabili
tative orientation of delinquency proceedings means that these 
proceedings need not complYi·iith the full panoply of procedural 
safeguards emp10yed in adult criminal courts, In re Winship effec
tively ended the discussion on this subject in regard to the burden 
and standard of proof. In Winship the Supreme Court held as the law 
of the land that when a juvenile is charged with an act which would 
constitute a crime if committed by an adult the state must prove the 
allegations by proof beyond a l~easonable doubt. 

As to the other evidenti'ary procedures discussed in this 
comparative analysis, however, the Supreme Court has provided no 
definitive guidance and opinion is divided. 

For example, persons in favor of corroboration requirements for 
the admission of a juvenile's confession into evidence would point 
to Wigmore's comments on the unreliability of confessions (3 Wig
more, Evidence §822~ 3d ed. 1940) which are alluded to in In re 
Gault, supra, at p. 44 and to the great instability produced by the 
crisis of adolescence /see,:Haley v. Ohio, 332 U:S. 596, at ~99 
(1948)./ Those opposed to a corroboration requlrement for Juven
iles would argue that it places an unfair burden on the prosecution 
especially when there were no witnesses and the defendant was very 
careful not to leave other evidence of his involvement in the delin
quent act. They might also argue that his confession is a cry for 
help, that he should not be den-ied treatment merely because he was 
too clever to leave other clues. 

The issue of whatever evidence in juvenile proceedings should 
be required to be competent, material, and relevant and to adhere 
to all the rules on hearsay evidence also is the subject of debate. 
Those who argue for relaxed evidentiary rules in delinquency pro
ceedings emphasize that the aspirational ideal of the juvenile court 
is an informality which de-emphasizes adversariness. Another reason 
not to have these restrictive rules of evidence, they cited, is 
that these rules are not necessary in juvenile proceedings heard 
without a jury. The reasons for the restrictions on the type of 
evidence which is admissible originated with the desire to protect 
against a jury's susceptibility to prejudice and irrelevancies and 
its limited ability to decide which evidence had more probity. 
Therefore, it is argued that proceedings heard by a judge, who is 
trained to give evidence its proper weight and disregard it to the 
extent it is p}"ejudicial, irrelevant, or incompetent, need not be 
subject to the same restrictions. On the other hand, those in 
favor of applying these rules frequently also advocate jury trials 
for juveniles and all the other trappings for a criminal procedure. 

11 
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In addition, they sometimes argue that the hearsay rules are consti
tutionally mandated by the confrontation clause of the Sixth Amendment. 
While In re Gault, supra, did extend the right of confrontation 
to juveniles,the court has said, however, that while the two 
lI are generally designed to protect similar values, it is quite a 
different thing to suggest that the overlap is complete .•. merely 
because evidence is. admitted in violation of a long-established 
hearsay rule does not lead to the a~tomatic conclusion that confron
tation rights have been denied. 1I /See California v. Green, 399 U"S. 
149 at 155 (1970).7 Whether the trial is by judge or by jury, th'e 
court has said that the confrontation clause is satisfied if the 
circumstances of out-of-court statements are such that lithe trier of 
fact has a satisfactory basis for evaluating the truth of the state
ment." /See Dutton v. Evans, 400 U.S. 74, at 86 (1970)./ The 
proponents of the rul es wi 11 then have to resort to the~-argument 
that since the rules are applied in criminal proceedings they are 
also applicable in juvenile proceedings Which are deemed criminal 
because the defendant risks loss of his liberty for a substantial 
period of time. 

Whether or not the exclusionary rules must be applied to juveniles 
depends on one's understanding of the bases of the rules. If they 
are seen to be grounded in the Fourth and Fifth Amendments, which 
apply to all people, there is a stronger argument for applying them 
than if they are grounded in the Sixth Amendment, which applies to 
criminal proceedings. The exclusionary rules are actually just 
tools to enforce the defendant's rights against compelled self
incrimination and against unreasonable search and seizure. 

Those opposed to the exclusionary rules will argue that there 
are alternative means of enforcement available. Criminal prosecu
tion and internal departmental discipline are available sanctions 
for overzealous law enforcement officers. There is usually also a 
tort action available for the victims of this police illegality. 
Opponents of the ru 1 es argue tha t~itLese sancti ons are preferable to 
letting a guilty person go free because evidence necessary to con
vict was suppressed by the court. 

Proponents of the rules on the other hand will point out that 
the above sanctions are rarely exer~ised. In court actions, the 
police usually can use such common law defenses as good faith to 
relieve themselves of accountability. Also, the police victims 
are usually unable to afford a suit or, if they get to court, are 
not looked upon favorably by juries. 

~, f 
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7. Task Force Standards and Rationale~ 

The Task Force addres~ed the issues raised in this compara-!Ji_v~ 
analysis in a number of ,dlffergnt standards. Standard 13.4~;{p-(i
citly affirms that the $tate has the burden of proving the.illle.ga
tions of del inquency b&j'ond a reasonable doubt. This position not 
only represents social PQlicy~ ,b,ut is, of course, mandated by In re 
Winship (see also Standard 13.'5)', 

Standard 13.2 stipulates that following a juvenile's admission 
to a delinquency petition, 

By inquiry of the juvenile, the court should 
then determine that the allegations in the 
petition'are true. 

Thus, the Task Force did not require independent evidence to corro
borate the confessiC'.'a. But it shoul d be noted that the Task Force's 
judgment on this issue was based on the assumption that plea nego
tiations woul d be prohibited as it recommended in Standar"d 13.1-
Where plea bargaining continues notwithstanding the Task Force's 
recommendation, the Commentary to that standard indicates, 

A plea agreement should not be entered into by 
the prosecutor without the presentation on the 
record of independent evidence that the juven
ile has committed the acts alleged. 

Where bargaining is admitted, the Task Force felt this approach was 
necessary to ensure the reliability of admissions. 

As to the applicable rules· of evidence, Standard 13.4_indicates 
that the juvenile should have the right lito have applied fat the 
adjudication/ the rules of evidence which apply in criminal cases." 
The Task Force felt this approach was consistent with the emerging 
case law and was necessary to ensure IIfundamental fairness" in the 
proceedings. 

Finallys a's to the exclusionary rule, the Commentaries to 
Standards 12.3 on Court Proceedings Before Adjudication in Delin
quency Cases and Standard 12.6 on Search and Seizure both support 
the application of the rule to delinquency cases~ The Task Force 
viewed the application of the rules as an enfor(;emer,\t mechanism 
which was essential to achieving the objectivesQf the right against 
self-incrimination. 

n 
I ' 
\ 
I 
I ; 
I 

SECTION B 

SPECIAL CONSIDERATIONS RE DISCOVERY 

~ , 



104 

1. Issue Title: Discovery Procedures--Are specific, integrated 
juvenile court rules or statutes on discovery 
necessary? 

2. Description of the Issue: 

Presently, statutes pertaining to children and juvenile courts 
can be found in the Children's Code, the chapter on Courts, the 
Family Law section, or the Social or Health and Welfare section 
of a state's laws, depending on the state. In addition, there are 
often court rules whi.cn may appear as a subdivision of the rules 
of the surerior, family, probate or supreme court. The various 
items and lists that may be disco~ered may be in the subsection 
dealing with the petition, notice, hearing, mental examination, 
investigations, reports, inspection of records or disposition, etc. 
The overlapping and nan-integration of laws makes it difficult 
to determine what procedures apply to a particular issue. 

3. Summary of State Practices: 

Four states have provisions that deal specifically with dis
covery and that collect most, but not all, of the discovery rules. 
The remainder of the~tates have no such provisions. 

~iscovery Provision 
. . 

Most of discovery procedures: AZ, CO, KY, OH 

4. Summary of Recommendation b1 Standard Group.~: 

The ABA standards which have been published contain a section 
on discovery. The other groups' standard acts do not collect 
discovery into one provision. 

Standards Groups 

NCCD Standard Act (1959) 
Uniform Juvenile Court Act (1968) 
HEW Modm1 Act (1974) 
Recommended IJA/ABA (1975) 
ABA Adult Standards (1974) 

5. Analysis of the Issue: 

Policy Recommendatig~ 

No specific provision 
No specific provision 
No specific provision 
Discovery provision 
Discovery provision 

The scattered placement of the various provlslons for discovery 
in the state statutes and rules made the research for this study 
very difficult. The study was of course being conducted by a person 
who was an !louts ider" to all but one of the states. It is safe to 
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assume, however, that, while those who practice in a jurisdiction1s 
juvenile courts will acquire a thorough knowledge of the 
juvenile code and rules, those who are "foreign" to the system 
will have problems similar to those encountered by the researcher 
for this study. Those who would be IIforeign" to the system would 
include, in most cases, the child and his parents, a lawyer who 
did not oractice in juvenile court often!1 legislators, and other 
researchers. Having a specific, integrated, discovery provision 
would allow the uninitiated to grasp thet rights granted by the 
system much more easily. 

An additional advantage of collect:ing all of the discovery 
rules in one area would be that the whole discovery section could 
be evaluated better in terms of its goals, whether they be to 
make discovery a two-way street, or to equalize the advantage of 
the state, or to provide full access by each side to all the relevant 
information, or whatever. 

The only disadvantage would be far those states who will not 
be totally revising their laws in the near future. It would put 
them to some expense to do an interim juggling of the scattered 
provisions. Nevertheless, the value of an integrated, complete 
provision outweighs this one negative consideration. 

6. Task Force Standards and Rationale: 

The Task Force addressed this issue in Standard 8.6 on Family 
Court Rules. 

Comprehensive rules governing juvenile court practice 
and procerlure should be adopted and published to ensure 
regularity and promote efficiency iry faf!1ily co~rt 
proceedings. The rules should prov'd~ 1n detall ~or 
pretrial discovery procedures approprlate for famlly 
court proceedings. 

The commentary to this standard indicates: 

The standard's call for detai1ed rules on the subject 
of preadjudicatory discovery procedures reflects the 
Task Force's concern over the confusion which seems 
to exist in many jurisdictions regal'ding the proper 
approach to this important issue •••• 

Although some relief is achieved by rules which 
simply designate either civil or criminal discovery 
rules as applicable to each ty~e of family cour~ 
proceeding, the Task Force belleves that the unlque 
character of family court proceedings requires a more 
discriminating approach. Discovery rules should address . 
the specific problems which arise in family court proceedlngs. 
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1. Issue Title: Participation of the judge in discovery-~To what 
extent should the discovery process in juvenile 
cases be self-executing? 

2. Description of the Issue? 

Civil discovery under the Federal Rules is designed to proceed 
largely without the judge. The Federal Rules of Criminal Proc~dure 
are also designed for little participation by the judge. A self
executing process keeps implementation of discovery from being 
burdensome on the court system', hel ps i sol ate the judge from any 
prejudicial influences which might surface in the proceedings and 
helps keep the cost of discovery low. On the other hand, a self
executing system gives the court much less control over the process. 

A sub-issue is whether a party shou'ld have to request in
formation, which in some cases would presuppose some knowledge that 
this information exists, or if disclosure 07 some items should be 
ttutomatic. 

3. Summary of State Practice: 

This i,ssue is not well adapted to the usua'{ comparison of 
state practices because most states have no specific discovery 
provisions. Thet'efore, no pattern has developed within the states 
on participation tlf the judge. The following are the states which 
do have specific discovery provisions: 

,. 
Ar~zona. Stat~ automatically discloses witnesses, statements 

of the juvenflh, na~es of experts, documents and tangible objects 
and mitigating information. Upon motion of juvenile and a showing 
of substantial rvsed, the court can order any additional disclosure. 
The juvenile must automatically disclose defenses, witnesses, 
experts and documents and tangible objects. Upon written request, 
the.juvenile must stand for a iine-up, be fingerprinted, etc. Upon 
motlOn of the county attorney.,. and a showing Qf substantial need, 
the juveni 1 e must di scl ose any other ; nformation whi ch wi 11 not 
violate his constitutional rights. Upon motion of any party and 
for good cause, the court can excise or issue a protective order 
for any name or information. 

Colora~. Upon motion of respondent, the court can order 
production by the people of designated items and statements. The 
court has the power to ,issue a protective order. 

Kentucky. Child must move to have Rules of Criminal Procedure 
apply. Depositions may be taken by court order. Upon motion of 
defendant, court can order state to permit inspection of statements 
and results of physical, mental.,., and scientific tests, and any 
books tangible objects, etc. C(;Ul~t may condition its order on the 
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defendant allowing the state inspection of any of the above intended 
to be introduced at trial. Court can deny or restrict discovery 
as is appropriate. 

Ohio. Court may grant taking of deposition upon good cause. 
Upon written request each party shall produce witnesses, statements 
of parties or witnesses, reports to be introduced, photographs 
and physical evidence to be introduced, If discovery is refused, 
court can order it and make its orde~ reciprocal to all parties. If 
order refused, grant continuance, exclude evidence, or any other order. , 
Court can limit discovery. 

4. Summary of Recommendation by Standards Groups: 

The NCCD, HEW and Uniform Juvenile Court Acts handle discovery 
in much the same way as the majority of the states--without a 
specific provision. The IJA/ABA standards follow: 

Section 3.2 states that counsel for respondent and petitioner 
should take the initiative and conduct discovery willingly. 
Also, the trial court should encourage "discovery and 
supervise to the extent necessary: Section 3.3 says that 
petitioner should disclose/witnesses, statements, all 
reports, tangible items, etc. Petitioner should inform 
respondent of any relevant recorded grand jury testimony 
not transcribed and any electronic sUl'veillance\.- and mitigating 
information. Respondent can take depositions. UpDn request 
petitioner should disclo;e information on searches and 
seizures, acquisition of~tatements from respondent and 
relationship of specific persons to petitioner. 

Court can order additional disclosures upon a showing of 
materiality and deny or limit discovery, upon request. 
The intake unit must, upon request of counsel, give counsel 
access to all repOl"ts and documents within its control. 

Subject to Constitutional limitations, the trial court may 
'~, order the child to disclose experts and results of all 

tests, and the nature of all defenses. 

iheABA Adult Standards are similar to the IJA/ABA standards 
and will not be set forth here. 

5. Analysis of the Issue: 

This issue. resolves itself to a trade-off between more control 
and less expense. In view of the usually small resources of the 
youth, it should bean overall goal to keep discovery as inexpensive 
as possible. In view of the inability of the youth to help in his 
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defense and the lack of sophistication of most youth, another oVerall 
goal has to be to control disc:Jvery tD reproduce a fair result. 
Thus, we have the conflict. 

. The ABA adult standards, Discovery, had the following com-
ments to give on the role of counsel and judge: 

The obligation of the court stated first emphasizes 
that the court's initiative is needed in providing guide
lines and perhaps also a climate, whereby discovery will 
be conducted automatically, i.e., without its continuing 
initiative or supervision, ~nd without filings and 
formalities •••• However, it is also important for the 
long-range efficiency and effectiveness of the systelai 
that judges not permit themselves to get involved in the 
ordinary, regular exchange of information between counsel. 
To the extent a judge becomes active in doing what counsel 
can and should do for themselves, he is permitting his 
time, energies and talents to be wasted •••• 

Along with his responsibilities for discovery, there is 
the related problem area in which the trial court's 
initiative is essential--the exposure and determination 
prior to trial of latent procedural and constitutional 
issues •••• 

Whereas the court's initiativt:: with respect to discovery 
is in making provision for the voluntary and informal con
tacts between counsel, it is up to counsel to exercise 
initiative in getting the job done in a way that is con
sistent with the letter and the spirit of these 
standards--'willingly and expeditiously, with a minimum 
of imposition on the time and energies' of all concerned. 
ABA standards, Discover'y, pp. 49-51. 

What the ABA has said in regard to adult trials is equally 
applicable to juvenile cases, since the considerations are basically 
the same in both cases. 

One way to anci1yze the problem is to reduce the participation 
of the judge to the minimal level necessary for efficient functioning 
of the system. This can be done by allowing the portions of dis
covery which are expected to function well to be carried on between 
the parties. If one side or the other is expected to want to impede 
or abuse a particular device, it may be necessary to have the judge 
supervise what transpires. 

The following are the types of disclosures which should take 
pl ace freely llnder any recomm'mded standards: Documents and 
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tangible objects, reports used at a waiver hearing, social reports 
and reports used at the dispositional stage, police records, the 
statements of the juvenile, the names of experts, and notices of 
defenses. The provisions for these could call for automatic dis
closure by the party ;n possession or for disclosure on request 
of the party seeking the information. The only ,difference between 
these two types of prOVisions is upon whom the burden of asking or 
showing the information should fall. Other items--mental examinations, 
physical evidence from the youth, and sanctions--are of such a 
nature that resistence is more likely to develop. In the case of 
the physical evidence from the child, there 1S some possibility of 
abuse, i.e., neglecting the safeguards. The discovery of these may 
be better done with the participation of the judge to avoid dif
ficulties. The provision for these should be prefaced by nUpon 
motion of the II Or' a similar phrase in order to allow 
the judge to supervise the administration of the discovery. 

There are two things which should be able to proceed without 
the judge but which may run into considerable opposition for a 
while. They are E~xchange of witness lists and depositions. It 
may be more effiC'ient to simply involve the judge from the 
beginning and eliminate having to go to court later for an order 
compelling discovery or protecting certain witnesses. Until there 
is some experience with these devices in juveni1e courts, it may 
be wiser to class them with the previous group to insure cooperation. 

6. Task Force Standards and Rationale: 

The Task Force's Standard 12.2 on Motion Practice provides, 
in pertinent part~ 

The rules governing motions should provide for extra
judicial conferences between the parties before motions 
are argued whenever discovery mations are filed and 
in other appropriate circumstances. 

The commentary discusses this portion of the standard as folloWS: 

In both criminal and civil litigation, informal con
ferences between the parties have proved valuable in re
solving pretrial issues without the need for a hear1ng 
before the judge. The standard recommends the holdlng 
of such conferenc~j to facil itate the resol ution of 
motion requests in appropriate circumstances. Circum
stances tn which a conference prior to hearing might 
produce agreement and the}"eby save court time are, 
for example, motions for discovery, lineups, polygraphs 
and fingerprinting. In many such instances, the agreement 
of the parties will obviate the need for a hearing on 
the motion. 
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,:0-

110 

1. Issue Title: Reports submitted at a waiver hearing--Should a 
juvenile and his counsel be allowed to examine 
reports submitted to the court at a waiver hearing? 

2. Description of the Issue: 

In Kent v. United States 383 U.S. 541 (1966), the United States 
Supreme Court held that waiver of juvenile court jurisdiction over 
a child could be ordered only after a hearing and that at such a 
hearing a juvenile is entitled to access to all reports submitted to 
the court by ~he state. The Court's opinion was not clear regarding 
whether the rlght of access to reports was based on the Constitution 
of the United States or on a District of Columbia statute. This 
issue encompasses a sub-issue concerning to whom discovery should be 
granted. 

3. Summary of State Practices: 

Counsel is allowed to review the reports used or filed ina 
waiver hearing by six state statutes or rules. In two states .. ". .-' 
provlSl0nS~)10w the attorney or the parties to examine the reports. 
In two other states, rules allow the parties or counsel to inspect 
the reports filed in a waiver hearing and to cross-examine its 
writer. Finally,.three states have broad discovery provisions which 
would ~l1~w the dlscovery of these reports by counselor parties. 
The maJonty of states have no provisions for discovery in waiver 
hearings. 

Reports in Waiver Hearings Discoverable: 

Counsel can review AK, DC, MD, MI, TX, NC 

Parties and attorneys PR, WA 

Examine the report and cross-
examine its writer MN, CO 

Liberal Discovery AZ, OH, KY 

4. Summary of Recommendation by Standards Groups: 

None of the standards groups have dealt specifically with reports 
used or filed with the court in a waiver hearing. However, two 
groups have suggested inspection provisions which would cover the 
reports if applied to waiver hearings and a third has broad discovery 
provisions which would allow the juvenile and his counsel to examine 
the reports. 
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Standards Groups 

NCCD Standard Act (1959) 

Policy Recommendation 

No position taken. 
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Uniform Juvenile Court Act (1968) General provision for inspection 
of reports used. 

HEW Model Act (1974) , 

Recommended IJA/ABA (1975) 

ABA Adult Standards 

5. Analysis of the Issue: 

General provision for inspection 
of all files. 

Broad discovery provisions. 

-Not applicable.' 

The purpose of the waiver hearing is to determine whether or 
not the child will be sent to the courts of general criminal 
jurisdiction and be handled as an adult with all the concommitant 
sentence possibilities, public exposure and social stigma. The 
question is not lJDid the child do it?lJ but uWould he benefit from 
the juvenile process?1I Despite the obvious importance of this 
step in the process to the child, very few states have any provisions 
which specifically allow thl: child the right of discovery of the 
reports submitted to the court. Thus, the only real difference of 
opinion found during the research on this subject was whether or 
not counsel and/or the parties should be allowed to see the reports 
submitted at a waiver hearing. 

The United States Supreml: Court, in Kent v. United States, 
383 U.S. 541 (1966), held that disclosure of the reports submitted 
to the court at a waiver hearing was necessary, but whether that 
holding was based on a Constitutional prOVision or O,n a District 
of Columbia statute is unclear. The Court said:, 

We believe that this .result is required by the 
(transfer) statute read in the) context of con-' 
stitutional principles relating to due process 
and the assistance of counsel. 

The argument that access to'the reports is constitutionally compelled 
is this: Transfer proceedings "are a criti cal stage in th~ Pl"oc.ess; 
juveniles have a constitutional right to counsel at every critical 
stage, In re Gault; access to the \"'eports is required for effective 
assistance of counsel; therefore, access by couns,el to reports 
submitted to theco\.lrt in a waiver heat'tng is constitutionally com
pelled. The statement that access is required for effective assistance 
of counsel can be based on the fact that access is the only way 
counsel can be given a chance to confront, challenge and rebut the 
reports by gathering information before the hearing which' contradicts 
or impeaches the report. The Court in Kent relied more on a statute 
which allowed interested persons access~the reports and the fact 
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that counsel clearly was an interested person. It may be unimportant 
for the purposes of this study whether the Court based its decision 
on the Constitution or on a statute. The opinion is a considered 
analysis of the problems of discovery in a waiver hearing and the 
benefits which could come to the juvenile from such discove.t'y. The 
Court decided that discovery of this type would be a good thing. 

Under the IJA/ABA standards /Standard 3.3(a)iii7 the prosecution 
must disclos.e.. - -

any reports,or statements of expe\~ts, made in connection 
with the particular case, including scientific tests, 
experiments, or comparisons, and re-sults of physical or 
mental examinations, behavioral observations, and in
vestigations of the respondentls school, social or 
family background. 

The problems of delay, increased formalization of the juvenile 
process and expense are minor compared with the possible harm which 
misinformation at the waiver hearing could do to the child. The 
problem of information harmful to the child reaching him could be 
handled in a number of ways. One way would be to allow discovery 
to the counsel only, possibly with a court order prohibiting 
counsel from revealing certain items to the child. Another method 
which could be used in some situations would be excision or pro
tective orders which would allow almost all of the information to 
be used in representing the child, but protect him from the infor
mation psychologically harmful to him. This latter method would 
necessitate more involvement of the judge in issuing orders in the 
pre-hearing process. 

Considering the authority lent to discovery of reports submitted 
to the court at a waiver hearing by the Supreme Court in Kent 
and by the position of the IJA/ABA standards and after evaluating 
the various problems presented by this type of discovery, the 
standaY'd for this issue should allow discovery of the reports by 
counsel and if the child is not represented by counsel, by the 
child. 

6. Task Force Standards and Rationale: 

The Task Forcels Standard 9.5 on Waiver and Transfer specifies 
inter alia: 

The family court should have the authority to waive 
jurisdiction and transfer a juvenile for trial in 
adult criminal court when: 

6. The juvenile has been given a waiver and transfer 
hearing which comports with due process including, but 
not limited to, the right to counsel and a decision 
rendered in accord with specific criteria promulgated 
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by either the court or the legislature with 
the criteria of Kent v. United States, 383 U.S. 
541 (1966) as a minimum. 

The !a~k Fo~ce found the arguments outlined above which favor 
requlr1~g d1sclosure of reports submitted at waiver hearings 
persuas1ve. Therefore, the commentary indicates: 

The hearing may be informal and need not conform 
to all the reqUirements of a criminal trial. It 
must, however, measure up to the essentials of 
~ue pr?cess and fair treatment. Thus, the juvenile 
15 ent1tled to counsel and the juvenile and his 
c?unsel are entitled to see the records the court 
wlll rely upon in making its decision. . 
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1 . Issue Title: Statements of the juvenile and of co-defendants-
Should the statements be discoverable by the 
parties and counsel? 

2. Description of the Issue: 

In both negl~ct and delinquency cases, the statements of the 
juvenile could well be pivotal in the final outcome, whether these 
statements were made to law enforcement officials or probation 
officers or anyone else. The juvenile is less lik~lY than an 
adult to know the significance of what he or she sa,d and also 
less likely to recall the exact words he or she used. 

3. Summary of State Practices: 

Four states make provision for discovery of the statements 
of juveniles. Two other states, by.court.decision, ~eave disclosure 
of statements of juveniles to the dlscretlon of the Judge. 

Statements are discoverable 

Discoverable 

In judge1s discretion by court 
decision 

AZ, CO, OH, KY 

CA, IL 

4. Summary of Recommendation by Standards Groups: 

Three of the groups took no position on discov~ry of statements. 
The ABA groups feel that such statements could be d)scoverable. 

Standards Groups 

NCCD Standard Act (1959) 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standards (1974) 

5. Analysis of the Issue: 

Policy Recommendation 

No position taken. 

No position taken. 

No position taken. 

Discoverable. 

Discoverable. 

In Cicenia v. LaGay 357 U.S. 504 (1958), the Supreme Court of 
the United States said that pretrial disclosure of the s~atements of 
the defendant in a criminal case may be the bette~ practlce. Thus, 
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there is no constitutional mandate that the statements be disclosed. 
The Supreme Court did show further su~port for the practice of 
pretrial disclosure by making it mandatory upon request of the 
defendant in the proposed Federal Rules of Criminal Procedure. 
This provision \'Ias in the version approved by Congress. 89 Stat. 
374. The Advisory Committee noted: 

This is done in the view that broad discovery contributes 
to the fair and efficient administration of criminal 
justice by providing the defendant with enough information 
to make an informed decision as to plea; by minimizing the 
undesireable effect of surprise at the trial, and byother
wise cOlltributing to an accurate determination of the 
issue of guilt or innocence. 
Amendments to the Federal Rules of Criminal Procedure 
with' Advi sory Committee Notes" Supreme Court of the 
United States., p. 39. 

A new dimension was added to this issue when the Miranda 
decision was handed down. Now it is important for the defendant1s 
counsel to have access to the statements before trial so that he 
can investigate the circumstances under which the statement was 
made to find out if the Constitut'ional safeguards were observed. 
Often the statement itself will reveal whether or not it was made 
when the defendant was in custody and if the warnings were given. 
Furthermui'e, a review of the defendant1s statement may be important 
to allow counsel to assess the precise words for impact on the jury, 
relevance, and admissibility. It can also help to legitimately 
refresh the defendants memory. If counsel does not see the state
ment ahead of time, postponements and continuances will be required 
to allow counsel time to investigate. 

The only objections raised to revealing the statements before 
trial seem to be that this will enable the defendant to tailor 
his testimony to fit the previous statement or that he will be 
able to fabricate explanations for inconsistencies. 

In the juvenile area, the purposes of disclosure and the 
objections to it remain the same as in adult proceedings. The 
traditional informality of juvenile proceedings and their purpose-
i.e., to help the child--do not seem to weigh heavily on either side 
of the issue. The IJA/ABA has followed the adult standards lead 
and sl.lggested that these statements be automatically disclosed by 
the state. Standard 3.3(a)ii. 

A partial answer to the objection that fabrication will result 
from pretrial disclosure is that counsel would not allow or assist 
in such fabrication. Whether or not that explanation is accepted, 
the better practice still would seem to be automatic disclosure of 
the statements .. 
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The disclosure of statements of co-defendants in adult pro
ceedings may be compulsory i~ joint trials under Bruton v. United 
States 391 U.S. 123 (1968). In that case, the Court held it 
unconstitutional to admit the statement of a co~defendant which 
implicated the defendant even under strict jury instructions that 
it was only to be considered against the co-defendant~ Pretrial 
discovery of these statements allows motions for separate trials 
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at appropriate times. The ABA Standards, Discovery, 2~1, and the 
IJA/ABA Standard 3~3(a)ii call for disclosure of statements of co
defendants and co-respondents. The Federal Rules of Criminal 
Procedure do not mention these'statements. Since they will aid in 
pretrial motion practice, it seems wise to allow them to be dis-
covered. The objection that ~isclosure would encourage fabrication 
is not as potent here because these statements should not be 
admitted in any way against the respondent and therefore there 
should be no need to fabricate in connection with them. If the 
co-respondent becomes a witness against the respondent, then dis-
closure of his statements falls into another issue--statements of 
government witnesses. The statements of co-respondents should be 
revealed before trial. 

6. Task Force Standards and Rationale: 

Since the Task Force did not elaborate on the subject of 
discovery at great length, it did not address this issue specifically. 
However, a number of the Task Force's standards do bear on the issue. 
Standard 8.6 calls upon each state to formulate detailed discovery 
procedures. Moreover Standards 4.5, 5.6 and 5.8 call for the 
application of Miranda rules to delinquency cases. And, Standard 12.3 
specifies that no constitutional right of a juvenile may be waived 
without prior consultation with an attorney. Tr:, commentary to 
that standard, therefore, specifies that statements violative of 
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Miranda guidelines should be excluded from direct evidence prior to I 
adjudication. In addition, Standard 15.17 requires the Family 
Court Prosecutor to disclose evidence favorable to the juvenile. f; 
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1. Issue Title: Physical characteristics--Should juveniles be 
required to submit to being fingerprinted and 
photographed, to stand for line-ups, speak for 
voice identification, tryon clothing, etc.? 

2. Description of the Issue: 
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Although this issue is often not treated as discovery by 
state statutes, it allows the state to find out more information 
about the juvenile to implicate or clear him of charges and therefore 
must be considered in this section. The provisions in this area 
are generally directed more toward the protection of the juvenile 
from public scrutiny of his record than toward any consideration of 
discovery. Also the fact that this type of discovery may not be 
made available to the juvenile highlights the subissue of whether 
or not the results of these devices should be discoverable by 
the juvenile. 

3. Summary of State Practices: 

Provisions were found in two states which limited the finger
printing to juveniles suspected of felonies or of certain seriQus 
crimes. Statutes make consent of the court necessary for finger
printing of juveniles in thirteen states. One state's statute 
allows fingerprinting 'in either of the above situations. In two 
states, finger-printing is allowed only if latent fingerprints were 
found at the sce~),eof the crime and are suspected to be the juvenil e I s, 
and either latent fingerprints or suspicion of a felony is necessary 
according to another state's statute. In yet another state, if a 
law enforcement officer has reasonable cause to believe that the 
juvenile committed a crime or if the court .consents, a juvenile may 
be fingerprinted. The provision of one state says that finger
printing of juveniles is not affected by the juvenile code and, in 
one final state, the juvenile must submit to fingerprinting on 
request of the state. 

The statutes and rules of fifteen states require consent;;of 
the court before a juvenil e can be photographed. One state statute 
allows a juvenile suspected of a felony to be photographed .. The 
rules of another state require the juvenile to be photographed on 
request of the state, and a final state's statut1Ef!f~Ys that the 
photographing of juveniles is not affected by tht:':juvenile court 
act. 

Line-ups, voice identification, trying on clothing, taking 
sa.mp1es of hair, blood, saliva, urine, samples of handwriting, 
and physical inspection of his body are specifically allowed to 
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the state by rules of one state. The juvenile is entitled to the 
presence of counsel. i 

One state clearly makes the fingerprints and phbtographs of 
juveniles discoverable. Thirteen states have provisions for 
inspection of law enforcement t~ecoy'ds. The majority of states 
have no provision for any of the above. 

Fingerprinting 

Felonies or serious crimes 

Consent of the Court 

Felony or consent 

Latent fingerprints 

Felony or latent 

Resonable cause or consent of the Court 

Not affected by juvenile code 

On request of state 

Photographing 

Consent of the Court 

Felony 

On request of the state 

Not affected by juvenile code 

Line-ups, voice, etc. 

Disc~.t 

Discoverable to juvenile 

Inspection of law enforcement records 

States 

FL, GA 

HA, 10, IN, KS, MN, MT, MO, 
NM, OR, TN, TX, WA, UT 

OH 

WY, NJ 

NV 

OK 

LA 

AZ 

KS, ID, HA, GA, MN, MO, MT, 
NM, NJ, NV, OR, TN, TX, WA, 
WY 

FL 

AZ 

LA 

AZ 

FL 

DC, GA, HI, KY, MN, MO, MN~ 
NM, NY, PA, TN, TX, VA, CA 
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4, Summary of Recommendation by Standards Groups: 

The standards groups' suggestions each vary slightly on when 
fingerprinting and photographing should be allowed, much as the 
states themselves do. None address line-ups, etc. 

Standards Gro~ 

NCCD Standard Act (1959) 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standards (1974) 

Discovery 

NCCD Standard Act (1959) 

Uniform JUYenile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standards (1974) 

5. Analxsis of the Issue: 

Policy Recommendation 

By consent of cOllrt. 

If latent fingerprints or for 
specific serious crimes~ 

If latent fingerprints or for 
a felony. 

No position taken. 

No position taken. 
l/""~:'\ 

~./t 

No!posit1on taken. 
:§~\ '~ 

l'hspection of 1 aw enforcement 
ff'ecordsby counsel. 
:: " 

¥ ,;,( . 
J.nspe~tion of law enforcement 
';~:~c.~t\:(fs by counselor parents. 

·:?i~;~~~~r.,~ 

Discovery of law enforcement 
records. 

Discovery of law enforcement 
records. 

The Supreme Court in Schmerber v. California, 384 U.S. 757 (1966) 
decided that the Fifth Amendment protected only communications or 
testimO!'W,cmd that compul sion which makes the suspect a 11 ow finger
printihg, bl~od and urine samples, etc., is not~nconstitutional for 
adults. This'leaves the issue free of Constitutional strains and 
the questionis\,whether or not it is good in juvenila cases to have 
the youth be .ph6tographed and fi ng,erpri nted, stand for 1 i ne-ups, try 
on clothing, speak for voice identification, give blood and urine samples. 

The IJA/ABA did not include this issue ir..their 'Standards on 
discovery because they had contemplated them !:'cing in a volume on 
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police. But this is direct discovery by the government and should 
be included in one section with the rest of discovery so that an 
integrated provision is attained. 

The need of the government for fingerprinting, etc., is the 
same in juvenile cases as in cases involving adults. They need to 
use the availabl~ techniques to determine who committed a particular 
offense. Usually there is no way to tell if the prints or clothes 
or blood is that of an adult or of a juvenile until comparisons are 
made. Thus, police have a legitimate desire to utilize these methods 
in doing their job. 

However, problems arise in cases involving ,youth which do not 
arise in cases of adults. The two prime concerns seem to be that 
these tests will further traumatize the child and that the existence 
of the records of these tests represent a further threat of public 
exposure to the child. Except perhaps for urine samples, these 
techniques would not seem to be the true source of trauma for a 
juvenile. It is the arrest and detention in facilities which are for 
all practical purposes jails, and the prospect of trial and then 
further detention which gives rise to the major trauma. Therefore, 
in view of the need of law enforcement officers to take these tests, 
the psychological effect on the youth would not seem strong enough 
to prevent them. 

There is the further problem, to which most of the state 
statutes seem primarily directed, that retention or public exposure 
of the records of these tests will lead to a stigma for the youth, 
which most juvenile systems are designed to prevent. But it would 
seem that the interests of the police and of the child can both be 
protected by drawing statutes, as has been done in the past with 
fingerprinting statutes, which would prevent retention and public 
exposure of these records. Thus, allowing the law enforcement 
personnel to conduct these tests would seem to fit well with the 
informal juvenile proceedings and with a two-way street theory of 
juvenile discovery. 

A sub-issue of this topic is what kind of discovery should be 
allowed to the juvenile and his counsel of the result of these tests. 
In United States v. Wade 388 U.S. 278 (1967) and Gilbert v. California 
388 U.S. 283 (i967), the Supreme Court found that it was error of 
constitutional proportion to allow in-court identifications into 
evidence without showing that the identification was not tainted by 
an improper post-'jndictment line-up. To allow this in would be to 
deny the defendant effective assistance of counsel and the right to 
a meani ngfu 1 confronta ti on 0"': opposi ng wi tnesses. 1£.. These cases 
were not mandates that counsel be present at pretrial line-ups but 
that was pointed out as a way of insuring the propriety of the pre
trial procedures. 
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For our purposes, presence of couYlsel or parent is one way of 
giving the respondent discovery of the results of the line-up of 
trying on clothes, and of voice identification testing. It is also 
a method of minimizing the trauma, if any, resulting from the tes~s. 
These reasons would seem to make presence of counsel a desirable 
segment of the standard. It would occasion some delays in order to 
arrange schedules for counsel to be there and added cost to the 
state, particularly if it is paying for the respondent's lawyer. 
But these drawbacks are outweighed by the benefit to the youth. The 
purpose of the tests Should be to be sure that the child committed 
the delinquent act. Nothing could be more inimical to the goals of 
the juvenile ~ourt than to send an innocent child to an institution 
for rehabilitation. The presence of counsel may help to prevent 
that. . 

The presence of counselor parent should be allowed at the 
taking of the other tests, even though the resuli;$ are not immedi
ately known, in order to act as support for any child who is 
disturbed by these tests. 

The results of any tests at which the attendance of counsel was 
waived or at which the attendance of counsel does not provide disco
very of the results should be required to be disclosed regardless of 
outcome and regardless of whether or pot the prosecutor' intends to 
introduce them at trial. The negative outcome of many of these 
tests, while it may not be exculpating in terms of Brady v. Maryland, 
373 U.S. 83 (1963) and therefore not be otherwise required to be 
shown, may give counsel for the youth clues to weaknesses in the 
state's case and may provide impeachment information at trial. One 
final factor calling for discovery of the results is that under the 
two-way street approach it would be unfair to allow the state to 
use a discovery tool but to deny the child, who cannot use the 
tool itself, access to the results. 

6. Task Force Standards and Rationale: 

The Task Force specified in Standard 5.12 that the juvenile 
should be afforded the ri,ght to counsel at lineups. In Standard 
5.13 the Task Force limited fingerprinting and photographing to 
situations where it is employed for investigatory purposes only. 
It further indicated the prints and photographs should be maintained 
solely on a local basis unless the juvenile requests transmission of 
th,'a information for the purpose of obtaining a national security 
clearance. As to physical specimens, the commentary to this stand~ 
ard states that, "In most cases the police should obtain a search 
warrant to draw or take physical specimens. II The commentary to 
Standard 5.15 indicates that the court should allow appropriate par
ties to the proceedings to inspect basic police records. This 
would probably allow the juvenile's counsel to obtain the results of 
any tl~st. However, the Task Force did not specifically address the 
issue of discovery in this area. 
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1. Issue Title: Mental Examination--Should a mental examination of 
a child be allowed and should the results be imme
diately available to the parties or to counsel? 

2. Description of the Issue: 

In some states a judge may Drder a mental examination for any 
juvenile. If the mental examination results in a finding of mental 
disturbance, the juvenile may be placed in an institution. Thu.:;, 
the end consequence can be separation from his home, just as if he 

." were adjudged delinquent or neglected. Yet, no real safeguards sur
round the judge's discretion, except that the report must say that 
the juvenile is disturbed. A second situation in which a mental 
examination and discovery of the results thereof is important is 
that in which there has been a plea of insanity and the state seeks 
to controvert it. A provision for discovery might provide some sort 
of safeguard in the first situation and would be a simple discovery 
device in the second. One problem with allowing discovery of the 
results of the mental examination is that it could contain material 
which could by psychologically damaging to the child were he to see 
it. 

3. Summary of State Practices: 

Twenty-twc states were found tq have provisions in their codes 
for the court to order a mental examination, no distinction being 
made in most of them between the two types of situations in which 
the mental examination is employed. At least nine other states 
allow a mental examination to be ordered after the adjudication 
stage. Only one state makes the report expressly available.to 
counselor the parties. Nine states have inspection provis10ns 
which would include inspection of psychological studies. The re
mainder of the states have no provision fot1 discovery of the 
results of the mental examination. 

Mental Examination 

At any time. 

After adjudication 

Discovery of Resu1ts· 

Inspection 

Expressly available 

AL, CT, DC, FL, GA, HI, IN, ME, MA~' 
Ml, MS, NV, OH, PA, RI, SO, TX~ UT, 
VA~ WI, WY 

AK, AZ, CA, CO, MN, MO, NC, NM~ TN 

CA, CO, MN, MO, NJ, NM, PA, WY 

OH 

IT 
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4. Summary of Recommendation by Standards Groups: 
Ii 

Three of the groups treated the mental examination in the same 
m~nner as mo~t.of the s~ates and allow the examination at some point 
wlthout provls10n for dlscovery by the child. The ABA groups each 
treat the issue in a different manner. 

Standards Groups 

NCCD Standard Act (1959) 

Uniform Juvenile Court Act 
(196B) 

HEW Model Act (1974) 

Recommended IJAjABA (1975) 

ABA Adult Standards (1974) 

5. Analysis of the Issue: 

PO) icy Recommendati on 

Exam after petition. 

Exam at dispositional stage. 

Exam at dispositional stage. 

Child must disclose results of 
defense-initiated exam, within con
stitutional limits. 

Exam if insanity defense and 
defense gets report. 

. Despite the widespread use of the mental examination provision 
1n the state statutes, little has been written on the pros and cons' 
of sLich statutes. There are four situations in which the mental 
examination could be used. One is after the adjudicatory stage to 
help determine the proper disposition of the child. A second is in 
a case in whict) the child is offering a defense of insanity and the 
state seeks to controvert it. The third is for a child whom the 
court thinks they may have mental problems, before the adjudicatory 
stage. Th· 'ast would be in a neglect case where the psychological 
health of ... wa child was in issue. 

In the first situation, after the adjudicatory stage, the mental 
examination is reqlly being used as a part of the social report. The 
only distinctionbietween the examioat;on and the other parts of the 
report is that in most of the other investigation the child himself 
does not have to participate. The right against self-incrimination 
has not yet been extended to the dispositional stage and, in view of 
the traditional informality and goal of the juvenile court to help 
the child, requiring participation in a mental examination is proba
bly not unconstitutional. 



124 

The propriety of having a criminal defendant who is pleading 
insanity undergo an examination by the experts of the state has been 
upheld in many cases. ABA standards, Discovery, p. 95, and cases 
cited. The Federal Rules of Criminal Procedure allow the court to 
order a psychiatric examination in such cases. Rule 12.2(c). The 
reasoning behind enabling the state to use this examination is that 
th~re is no other way to controvert effectively a plea of insanity. 
Since the validity statutes requiring notice of the defenses of 
alibi a.nd insanity has been upheld, Williams and Wardius, supra, 
this seems like a logical offshoot of receiving notice since it 
allows the state to prepare its rebutting testimony before the 
trial to avoid continuances. The reports are then made available 
upon )~equest of the defendant to the defendant for hi s pretri a 1 
inspection. This also seems like a logical extension of the pre
trial notice statute and the purpose of discovery which is to aid 
in evaluating the case, prevent surprise, etc. 

In juvenile cases, the considerations seem much the same as 
in the adult area. There is no objection on the grounds that the 
youth will be traumatized because he will almost certainly have been 
examined by defense psychiatrists to prove the defense. One more 
examinatioYI should not cause any problems. There is no added public 
exposure or stigma either since the doctors can be enjoined from dis
closing the ~ubject of these tests to anyone. The youth and his 
counsel sl10uild get to view the findings of the psychiatrist for the 
same reasons which adults have. This does present the possibility 
of material which the youth is not emotionally prepared to tak~ 
getting to him. This once again brings into play the excision or 
protective orders and the order to counsel that he may use but not 
disclose to the child some of the information in the report. This 
should ,Provide for the fullest possible exchange of information. 

It is the third situation which is the most disturbing. It is 
allowed by the provisions of about 40 percent of the states. The 
statutes read that the,~~ourt may order a mental examination of any 
child within their juri~rliction or any child against whom a petition 
has been filed. These us~ally mean the same thing. The mental 
examination seems to be set up for use as an alternative to the 
usual juvenile process. It allows the child to be removed from 

,society without being declared delinquent Cor neglected. The goal is 
the quick and easy disposition of children who need help which 
cannot be afforded them through the ordinary procedures. This 
avoids protracted trials and dispositions. . 

An alternative to this would be to appoint a lawyer for chil
dren who did not have one after a petition had been filed and allow 
the lawyer to choose whether or not to use an insanity or lack of 
mental competence approach. This may prolong the time in which the 
child is waiting for needed hc:~p, but it removes the spectre of 
children being taken out of the safeguarded process and put in in
stitutions. If the plea was made, we would of course have the 
second situation again. 

f 
]. 
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If the alternative method is not employed, it is vital that the 
paren~ o~ attorney for the child be entitled to review and challenge 
the f!nd!ng of t~e m:ntal e~amination if we are to preserve the open 
f!ow 1n 1nformat10n 1n the Juvenile process. This report should be 
d~scoverable to the extent that other reports used in the adjudica
tl0n are. 

. The last situation raises questions of whether there is such a 
th1~g as ~sychologic~l neglect, which is beyond the purview of this 
tOP1C: .Slnce the o~Ject of the neglect hearing is not to punish or 
rehabl11tate the ch,ld, the requirement of a mental examination does 
not make the child incriminate himself. It should be to the benefit 
of the child to be taken from an unfit home. It is therefore not 
wise to p~event judges from doing this, if there is such a thing as 
~sycholog1C~1 n~gle~t. The best accommodation here again ~~ to say, 
,f the examlnatlon 1S allowed. the results should be discoverable to 
the counselor parent with the protection of excision or protective 
orders. 

6. Task Force Standards and Rationale: 

On the issue of diagnostic commitments to obtain dispOSitional 
information following adjudication, Standard 14.5 specifies: 

If diagnostic-type information is sought then 
any form of confinement or institutionalization 
should be used only as a last resort. A hear
ing should be held where it is shown only such 
confinement or institutionali.zation ;s neces
sary; and what non-cpnfining alternatives were 
explored and with what result. 

An order for confinement and examination should 
be of limited duration with a maximum of 30 
days allowed. The orders should specify the 
nature and objectives of the proposed examina
tion as well as the place where such examina-" 
ticn is to be conducted. . 

As to .st?ring and disclosure of dispositional inforrrlatign, Standar~ 
14.6 lndlcates: ", " ," " 

No dispositional decision should be made on the 
basis of a fact or opinion that previously dis-
closed to the 1 awyer. for the juveni 1 e and any 
lawyer representing the state. In unusual cir
cumstances, the judge may elect to caution the 
attorney not to. disclose information to the 
juvenile if it appears that such information 
may prove harmful to the juvenile. 

() \\ 

1· .' 

,:. 



126 

Thus, the ask Force felt that detailed, formalized guidelines were 
necessary to provide guidance to both the court and the parties and 
their counsel in this area. 

he Task Force did not address the issue of mental examinations 
in delinquency cases where an insanity defense is invoked. On the 
subject of mental examinations before adjudication, Standard 14.18 
authorizes such examinations, stipulating that they should be on an 
outpatient basis if at all feasible. The standard also indicates 
that a juvenile cannot be committed to an institution--other than 
for diagnostic study for not longer than 30 days--except pu:rsuant to 
the laws relating to commitment of mentally ill or mentally retarded 
juveniles. The Task Force specified in Standard 8.2 that civil 
commitments should be heard by the family court. Detailed laws and 
procedural guidelines should of course be formulated ~P cover such 
cases. 

The Task Force addressed the issue of emotional neglect in 
Standard 11.12 (see Volume VI of these Working Papers). 

I 
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1. Issue Title: Depositions-· .. Should the state and/or the child be 
allowed to take and use depositions in juvenile 
cases? 

2. Description of the Issue: 

Depositions are available as discovery devices in civil litiga
tion. Under the Federal Rules of Criminal Procedure depositions can 
be taken in criminal cases only when exceptional circumstances make. 
it in the interest of justice to preserve a witness's testimony for 
use at trial. Arguably, lawyers for children may need to take depo
sitions more than lawyers for adults because children may be less 
able to communicate effectively with their lawyers and to partici
pate in the investigation of relevant facts. 

3. Summary of State Practices: 

Une state's rule allows a deposition to be taken by either side 
for good cause shown, while a second state's follows more closely 

'the federal lead and requires that the deposition be necessary for 
the preservation of the testimony for trial. A third state's sta
tute gives the judge of the juvenile court the power to order a de
position, but there was no provision found implementing that power. 

Depositions 

For good cause shown OH 

Preservation of testimony KY 

Juveni 1 e Court has power KS 

4. Summary of Recommendation by Standards Grol~: 

Three of the groups did not deal with the issue of whether or 
not depositions should be allowed. One group allows both sides to 
use deposi ti ons as di scovery devi ces. The fi na.l group recommended 
that they n?t be allowed. . . 

Standards Groups 

NeeD Standufdl) 'Act (1959) 
} 
I: 

Uniform Juveinile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standard (1974)' 

Policy Recommendation 

,No position taken. 

No positi on take.n. 

No position taken. 

Both sides c~n,usedeposi
tions for discovery. 

Depositions not allowed. 

'1 

.:, ," , 
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5. Analysis of the Issue: ,.-

The role of depositions in criminal proceedings is still much 
in debate. The Federal Rules of Criminal Procedure allow taking a 
deposition by either ~ide to preserve testimony (89 Stat. 374). The 
ABA Adult Standards intended that depositions be covered in their 
section on Discretionary Disclosures, 2.5(a), which rea,ds in perti
nent part: 

Upon a showing of materiality to the prep
aration of the defehse, and if the request is 
reasonable, the court in its discretion may re
quire disclosure fo defense counsel of relevant 
material and information not covered by sec
tions 2.1s 2.3 and 2.4. (ABA Standards, p. 84) 

The IJA/ABA Standards take specific exception with the ABA Stand
ards and a11o\>1 both sides to discover by means of deposition 
subject to protection of work product and informants (S. ,3.8) and 
protecti ve orders (3.17). The IJAI ABA group recapped each o,bjecti on 
the ABA Standards had mised to depositions and countered them in the 
juvenile protedure. A synopsis follows:, (1) There is no limitation 
of cost of unnecessary depositions, most of which will be born by 
the state. Counter: The interests of the parties and justice out
weigh this abuse,. which can be curbed by protective orders. Also, 
shorter trials will offset some of the expense. (2) Taking deposi
tions may become incorporated in the standard for effective counsel. 
Counter: Appeal for inadequacy of counsel is usually unsuccessful. 
The question of adequacy should arise no more under this standard 
than one which allows depositions as discretionary disclosures. 
(3) The imposition will discourage witnesses from coming forward. 
Counter: Protective orders will be available to stop harassment. 
(4) Depositions really will not add much to discovery already 
granted by the standards. Counter: If a witness whom the respon
dent wants to call has not made a statement or the subject is not 
covered by his statement, a deposition is needed. 

The IJA/ABA is the more convinCing. Allowing the respondent to 
depose will help to make up for the deficiencies in the defense 
caused by the immaturity and lack of understanding of the child. 
The granting of the right to depose to the government is attributa
ble to the two-way street theory of the !JA/ABA. One must wonder 
if the government with all of its investigatory power is in need of 
this additional discovery device. One justification may be that 
used to discourage witness tampering since the names and addresses 
of witnesses will be revealed. But this is to use it as a device 
for preserving testimony, not as a discovery device. The better 
course wouid be to grant the depOSition to the defendant as a right 
and allow the government to rely on its own devices. 
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A '!liddle-road approach could be implemented by allowing inter
rogator~es to be used by both sides all of the time, subject to 
prote~tlve orders, or to be used in cases where depositions must be 
curtal1ed to preserve the identity of informants or to prevent 
abuse. 

6. Task,Force Standards and Rationale: 

The Task Force's Standard 8.9 indicates that each statute should 
formulate detailed rules on discovery. The TaskForce did not how-
ever, address the specific issue of depositions. ~ 

',' 
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1. Issue Title: Lists and Statements of Witnesses--Should the 
lists and statements of witnesses be discoverable 
by either side in a juvenile case? 

2. Description of the Issue: 

This has been a controversial issue in adult as well as juven
ile proceedings. The chief concerns voiced in adult cases center 
around the disclosure of the names of witnesses: the possibility of 
tampering with witnesses or physical harm to them, with the resultant 
reluctance of other witnesses to come forward in the future; and the 
untimeiy exposure of informants. In juvenile cases, there is the 
added concern, especially if statements are disclosed, ~hat some of 
the information used comes from persons close to the chlld and that 
finding out what these people said may be ,.very damaging to him. Pro
visions for the exclu:::~Qn of the child from the courtroom during some 
porti on of the tri a 1 wtil eh the judge feels may be damagi ng to the 
child are almost universal. The United States Supreme Court had a 
provisibn for discovery of witnesses in its proposed Rules of Crimi
nal Rrocedure, but Congress deleted this prOVision before passing 
th£y'Ru 1 es. 
/' 

/'3. Summary of State Practices: 
.f 

In three states there are statutes or rules which require the 
state to divulge the names of the witnesses which it intends to call 
in support of the petition. In another state, both sides have to 
reveal the names, addresses, and statements of the witnesses who 
will be called at the adjudication. In one final state, the rules 
require that both sides divulge the names, addresses and st~t~ments 
of the witnesses to the occurrence. A closely related provlsl0n was 
found in a different state which followed a Jencks-type approach 
and required the disclosure of the statements of witnesses of the 
state after they had testified. 

Uiscovery of Witnesses 

State to divulge nameS 

Both sides to reveal names and 
statements of witnesses to be 
called 

Witnesses to the occurrence 

Jencks-type rule .' 

/ 
/ 

I 

/ 

/ 
/ 

/' 

Names of States 

Co, MD ~ r~T 

AZ 

OH 

KY 
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4. Summary of Recommendation by Standards Groups: 

The ABA groups are once again the 'only .. rtwo to take a position 
and those groups require the state to disc16se the names, addresses, 
statements, and records of witnesses to be called. 

Standa rds Groups ' Po 1 icy Recommenda ti on 

NCCD Standard Act (1959) No position taken. 

Uniform Juvenile Court Act (1968) No position taken. 

HEW Model Act (1974) No position taken. 

Recommended IJA/ABA (1975) The state to di vul ge names, ad
dresses, statements, and records 
of witnesses to be called. 

ABA Adult Standards (1974) Same as IJA/ABA 

5. Analysis of the Issue: 

The issue of disclosure of the names of witnesses has been 
hotly contested in the adult criminal area. The United States Su
preme Court put provisions for disclosure of the names and addresses 
of witnesses by both sides upon request of the opponent into its 
proposed Federal Rules of Criminal Procedure, coupled with the right 
to depose the witnesses discovered by the opponent. Amendments to 
the Federal Rules of Criminal Procedure With Advlsor} Committee 
Notes, Supreme Court of the United States, Rule 16(a (l)(E) and 
Rule 16(b)(1}(C), p. 35-36. Congress deleted both provisions (8~ 
Stat. 374-75). The ABA Adult Standards call for the disclosure of 
the names of witnesses intended to be called and their statements. 
ABA Standards, Discovery, p. 52-53. Rebuttal witnesses are not 
included. The justifications given for disclosure are: (1) The 
names and addresses of the witnesses will in all fairness be dis
closed at trial in any event; (2) pretrial disclosure will avoid 
delays, the attendent inconveniences, and surprise; (3) disclosure 
will aid in proper pretrial preparation by counsel for cross
examination and impeachment. ABA Standards, Discovery, 57-58. The 
protection of informants not to be called at trial under Section 2.6 
and the protective orders of Section 4.4 are cited as nullifying 
the objections to disclosure of the names and addresses of witnesses, 
Id., which are usually the possibility of witness tampering and dis
closure of informants. 

This issue has a constituti.onal aspect. If the defendant is 
compelled to give in advance of trial the names of witnesses, either 
by mandatory or reciprocal discovery, a good prosecutor could use 
this information to inculpate the accused. Thus, the defendant1s 
Fifth Amendment right to be free from being a witness against him
self would seem to be violated. Justices Black and Douglas have 
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voiced this view. The list of witnesses could also be looked at as 
communicating to the prosecutor the defense's train of thought and 
therefore be labeled "communicative." Forcing the defendant to com
municate is violative of the Fifth Amendment. This is presumably 
answered by citing Williams v. Florida, 399 U.S. 78 (1970), in which 
it was held that a notice of alibi and list of witnesses statute was 
constitutional because it merely accelerated the time at which the 
disclosure was made, and did not compel the disclosure of anything 
which would not be introduced at trial anyway. Thus the prdvisions 
for discovery by the government of lists of witnesses intended to be 
introduced at trial is probably constitutional. The defendant could 
of course ask that the witness and any eVidence gathered because of 
the pretrial revelation of his name be suppressed sh6uld the defen
dant decide not to call him in the trial. The proposed Federal 
Rules of Criminal Procedure contained the provision for discovery of 
defense witnesses and justified it merely by saying that state cases 
have found that it does not violate the Fifth and that the defendant 
has the same options as the government for a protective order or to 
take the witnesses' depositions. Amendme~ts, p. 46. 

In Vermont, open file practices followed the enactment of a 
1961 statute allowing the defendant to depose state .witnesses before 
trial. In Langrock, "Vermont's Experiment in Criminal Discovery," 
53 ABAJ 732 (1967) the following results were noted: (1) Not a 
singre-judge, prosecutor, or defense counsel has called for a return 
to the prior restrictive law; (2) there was a significant decrease 
in the likelihood of trial; (3) after reviewing the arguments 
against discovery including "probable intimidation of witnesses, 
better opportunity to prepare perjured testimony, harassment of pro
secutors and police officers, e~a burden on prosecutors, increased 
costs" the author concludes that they were imaginary. (See also, 
"ABA Minimum Standards for Criminal Justice - A Student Symposium," 
ba. L. Rev., 33-541, 596 et. seq, 1973.) 

It seems that a provision for discovery of the names and ad
dresses of witn~~ses to be called at trial by both sides is consti
tutional and desirable, at lEast in the adult criminal area. 

The disclosure of the statements of the witnesses would greatly 
increase counsels' ability to plea bargain, prepare for cross
examination, gather impeaching information, and judge admissibility, 
and help to eliminate surprise at trial. If the pretrial disclosure 
of the names merely accelerates the time when disclosure is made, 
the disclosure of the statements of defense witnesses is probably 
constitutional also. The objections to pretrial discovery is di
rected mainly at the discovery of the names, so it seems proper that 
in order to facilitate full and open pretrial discovery, the state
ments should also be disclosed. 
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In juvenile proceedings, the considerations se~m much the same 
as in the criminal area. The child should be protected against 
self-incrimination. Pretrial disclosure will eliminate delays and 
surprise and help counsel prepare for trial. The names will also 
usually be disclosed at trial. However, in children's cases, the 
difference in investigative powers between the child and respondent 
are even more pronounced than in criminal cases. The child also is 
less able to help with his own defense because of poorer understand
ing and recollection$ and in many cases less resources than adults. 
These reasons all call for the state to disclose its witnesses, but 
not for the child to disclose his. This would help to ba1ance the 
differences of the power between opponents. 

Against the aforementioned factors, one must weigh the tradi~~ 
tional informality and the avowed goal of juvenile proceedings--to 
help the child. It wou14'~e more in keeping with these functions 
to have the child also c;I·:h,·t:lose his witnesses and their statements 
so that the proceedings can move smoothly toward its search for the 
truth. Only after arriving at the truth can a proper disposition be 
made to help the child. If one accepts this, then one must call for 
mutual mandatory discovery of witnesses and their;\statements in the 
juvenile proceeding. 

Those who think that the proceeding must be made more formal 
and adversary in nature in order to preserve the juvenile l s r'lghts 
may call for the state alone to disclose its witnesses before 
trial. 

Finally, the definition of "statement" deserves at least pas
sing note. The ABA Standards give the following expansivedefini
tion as opposed to the Jencks defin'ltion of "a substantially verba
tim statement: 

The Advisory Committee intends that the 
term be given a broad meaning so as to include 
generally any utterances of a statement-giver 
which are recorded by any means in whole or in 
part, and regardless of to whom they were made 
whether a prosecuting attorney, an investi~a~ 
tor, a grand jury /see subsection (a)(;;il! or 
anyone else. ABA Standards, Discovery, pp. 
61-62. 

Included in this definition are surreptitious recordings, interview 
notes, jottings, and secondary transcripts. ABA Standards, Dis:o
very, pp. 62-63. The primary problem caused by the ~ore ~xpans~ve 
definition is how the statements could be used at trlal--l.e." 1f 
the witness could be impeached and harassed by words which are not 
his--and not whether there is any problem with discovery of these by 
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defense counsel. The countervailing advantage is that this would 
discourage the practice of destroying the original transcript and 
keeping secondary notes and would also enlarge the number of times 
when the counsel would get an idea of what a witness can testify to, 
subject to the work-product protections. The proposed Federal Rules 
of Criminal Procedure left the definition up to a case-by-case 
development, but this would be unacceptable in a standard seeking to 
be adopted across the nation. The broad definition should be 
accepted. 

6. Task Force Standards and Rationale: 

The Task Force did not address the issues raised in this 
Comparative Analysis. 

IT 
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1. Issue Title: Designated Tangible Objects and Documents--Should 
documents and tangible objects, intended to be 
introduced at trial, be disclosed (by the state, 
the juvenile or both) prior to trial? 

2. Description of the Issue: 

. This issue is primarily toward a delinquency hearing at which 
s~bJect objacts as bullets, kni~es, articles of clothing, perhaps 
p1ctures of the occurrence are lntended to be introduced as evi
dence. ~ince juveniles might not understand the significance of 
these obJects or perhaps not understand the investigative power of 
the ~tate, ~nd therefore delib~rately or negligently not reveal the 
P?sslble eXlstence of these obJects to counsel, in many cases, the 
dlscovery of stAch items , and the method of di scovery can be very im
portant to counsel. The state may need discovery to determine the 
authenticity of tangible objects and documents. 

3. Summary cf State Practices: 

Three states have proVisions for discovery by both sides of 
t~ngible o~jects, photographs, and documents. One of these provi
Slons requlres a court order and provides only for conditional dis
covery by the state. A fourth state has a rule requiring tve state 
to allow inspection of these items on court order. l;~ 

Discovery of Tangible Objects 

Both sides disclose 

Names of States ------
AZ, KY, OH 

Conditional discovery for state KY 

State can be required to disclose CO 
by court order 

4. Summary of Recommendation by Standards Groups: 

Three of the groups took no position. The ABA groups require 
the state to disclose the designated objects and documents automa
tically and do not require the defendant or juvenile to disclose 
them at all. . 
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Standards Groups 

NCCD Standard Act (1959) 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adlllt Standards (1974) 

5. Analysis of the Issue: 

136 

Policy Recommendation 

No position taken. 

No position taken. 

No position taken. 

Respondent is given docu
ments and tangible items 
automatically, but does not 
have to disclose the same. 

The same as the IJA/ABA. 

The constitutionality of a defendant having to give up for in
spection certain tangible objects and documents which are intended 
to be introduced at trial seems to hinge on the same arguments as 
the constitutionality of giving up lists of witnesses by the defense. 
In Boyd v. United States, the court held that books and papers ~ere 
not protected by the Fifth Amendment becaus~ they were not ~est!mo
nial in nature. If the defense intends to lntroduce them a~ trlal, 
their disclosure is not being oompelled (Williams v. Florida): T~us, 
the issue is free of constitutional dimensions and the questlon 1S, 
IlWhat is good?\ not "Wh'at is a';)uriable?11 

In the adult aree., the proposed Federal Rules of Criminal ~ro
cedure called for independent discovery by the government upon ltS 
request of documents and tangible items intended to be introduced 
as evidence in the case in chief of the defendant. Amendments to 
the Federal Rules of Criminal Procedure with Advisory Committee 
Notes, Supreme Court of the United States, Rule 16(~)(1)(A). Con: 
gress amended them to read that, if the defendant dl~covered tangl
bie documents and items, then the government could dlscover the same 
class of items from the defendant, if the defendant intended to 
introduce them as evidence in chief at the trial. 89 Stat. 375. 

In the juvenile area, this issue points out another time.when 
the government has a decided edge over the child in terms of lnves
tigative power. This determines who is most likely to have any 
items or documents which the other side wil1 not know about. The 
juvenile is also less likely to recall and understand these items 
and documents and will need wore help in finding them. 

The IJA/ABA has called for the government to disclose these 
items and any others which the government obtained from the child. 
Standard 3.3(a)(v). The ABA Discovery Commentary states: 
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"It seems quite clear that permitting defense 
counsel to inspect them before trial will be the 
only way to satisfy many of the objectives to be 
achieved in the pretrial period, such as facili
tating pleas, insuring adequacy of preparation, 
including examination by experts, and saving 
considerable time at any trial that follows. 1I 

ABA Standards, Discovery, p. 68. 
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Also, since the character of these objects is usually immutable, 
the arguments that discovery will enhance perjury and tampering do 
not generally apply. It will clearly aid the juvenile process to 
allow the juvenile to discover these items before trial. 

The last consideration is whether or not the government should 
be able to discover the tangible items and documents which the de
fendant intends to introduce at trial. Much as in the discussion of 
lists of witnesses, the critical difference here is how one views 
the juvenile process. If it is a procedure to help the child which 
carries on informally, then the IItwo-way street ll approach to disco
very is more appealing. This would allow the government independent 
or at lea~t conditional discovery (as in the Federal Rules). If one 
views the goal of pretrial discovery as equalizing the power of the 
two opponents so that a true and fair adversary contest can take 
place, only the government should be required to disclose its docu
ments and tft~gible items. 

6. Task Force Standards and Rationale: 

The Task Force did not specifically address the issue of 
discovery of tangible objects and documents. 

'. 
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1. Issue Title: Notice of Defense--Should the juvenile have to 
give notice to the state of defenses intended to 
be used at trial? 

2. Description of the Issue: 

This issue pertains primarily in delinquency hearings, and 
would only rarely be involved in a neglect action. The Federal 
Rules of Criminal Procedure now call for disclosure of the defenses 
of insanity and alibi before trial. There is concern, however, that 
disclosure of defenses may lead to the defendant becoming a witness 
against himself, particularly when the witnesses to be used to 
establish these defenses must be disclosed also. One justification 
for compelled pretrial disclosure of defenses is that the defendant 
will reveal his def~h~es eventually at trial and earlier disclosure 
just avoids the d~lay~ which would result if the state had to ask 
for a continuance to investigate the defense. See, Williams v." 
Florida 399 U.S. 78 (1970). A second problem that arises here is 
the issue of what sanction can and should be imposed for non-compli
ance with the rule. The Supreme Court in Williams specifically 
reserved judgment on that issue. The issues raised by the notice 
of defense question are similar for adults and children. The only 
difference between adults and children on thi.s issue is that chil
dren may be less able to advise their attorneys effectively and 
therefore notice requirement rules should be applied less rigorously 
for children. 

3. Summary of State Practices: 

One states requires disclosure of all defenses includin~ but 
not limited to, self-defense, alibi, insanity, entrapment, impotency, 
marriage, mistaken identity, and good character. It also rf'.oyires 
disclosure of the witnesses who will be called in support ot ~hese 
defenses. c-' 

Notice of Defenses 

Pretrial notice of all defenses 

Name of State CoO:' 

AZ 

4. Summary of Recommendati on by Standards Groups: 

The ABA groups are the only two to take a posit·lon on this 
issue and both groups· positions are identical: The court may re
quire that the state be informed of any defense respondent or ~ 
defendant intends to use. 

I 
I 
f 

1. 
r 
! 
L 

Standa rds Groups 

NeCD Standard Act (1959) 

Uni form auvenil e Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standards (1974) 

5. Analysis of the Issue: 

Policy Recommendation 

No position taken. 

No position taken. 

No position taken. 
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Court may require that the 
state be informed of any, 
defense respondent)Antends 
to use and of names and ad
dresses of witnesses to be 
used to establish the 
defense. 

Same as the IJA/ABA. 

The constitutional aspects of this issue are discussed and de
c; ded in two Supreme Court cases: vii 11 i ams v. Flori da, supra and 
Wardiusv. Oregon, 412 U.S. 470 (1973). In Williams, the £ourt h~ld 
that a statute requiring notice of alibi defenses and a list of ~it
nesses intended to be used at trial to substantiate the defense was 
not unconstitutional because there was no compulsion involved. It 
merely accelerated the timing of the disclosure. InWardius, the 
court declared that a notice of alibi statute was invalid for 
failure to give reciprocql discovery against the state's case. 
Seeking to satisfy these two cases, the Federal Rules of Criminal 
Procedure require thedefe:ndant, after demand by the government, to 
djsclose his intention to offer an alibf defense and the place at 
which he claims to have been and the names and addresses of witnes
ses upon whom he intends to rely to establish the defense. 
Federal Rules of Criminal Procedure, ~9 Stat. 372. The government 
is then required tD serve upon the defendant a written notice sta
tin~ the names and addresses of the witnesses uPQn whom the govern
ment intend~. to rely to establi sn~'}the defendant's presence at the 
scene, and any other wi tnesses to be re.l i ed on to rebut tile testimony 
of any of the defendant's alibi witnesses. 89 Stat. 373. The sanc
tion for failure to comply with the rule is exclusion"of the testi
mony of any undi scl osed witness, except for the' defendant himsel f who 
cannot be excluded. The court haS thepow~r to grant exceptions for 
good cause. isL. The rules contain, similar provisions for defenses' 
based on mental incompetence, but there is no provi'sion for disco
very of witnesses. The defendant must disclose his intended 
defen;)e and the government can move for a men ta 1 exami nati Q~l .• 
Amendments to the Federal Rules or Criminal Procedure with'Advisory 
Committee Notes, Supreme Court of the United States, Rule 12.2, p. 
25. The sancti on is excl usi on of expert witnesses .offered by the 
defendant on insanity. ls!.. The validity of both of these sanctions 
is specifically left uncertain by the Advisory Committee's Notes. 
Amendments, p. 24. " 
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In "Amendments to the Federal Rules of Criminal Procedure -
Expansion of Discovery," 66 J. Crim. Law and Crimin. 23 (1975), a 
critical look was taken at the rules and the following observ~tions 
were made: (1) Either mandatory or conditional discovery is " 
"reciprocaP in terms of Wardius. (2) The government did not have 
to give the names of witnesses to be used in direct rebuttal to a 
defense witness who said he was at the scene and the defendant was 
not. (This was changed in the Congress by adding "and any uther 
witnesses to be relied on to rebut testimony of any of the defen
dant's alibi witnesses." 89 stat. 373.) (3) The sanction of Rule 
12.1 may violate the Sixth Amendment right to compulsory process. 
(4) The Fifth Amendment may be violated if the defendant decides 
not to use the alibi and has 'disclosed something se1f-incriminating~ 
(5) Rule 12.2 may violate Wardius because the defendant gets nothing 
in'return. (6) The exclusion of expert witnesses lacks any rational 
connecti on to the untrust\'!orthi ness of the wi tness and therefore 
the exclusion of the expert violates the Sixth Amendment. In re
sponse to these points, the discovery permitted by these proposed 
standards is more than sufficient to be termed reciprocal, as a 
whole, under Wardius. The phrase added by Congress can be added in 
a proposed standard. The notice of alibi, witnesses, and ,any IIfruit 
of the notice" can be excluded by court order to prevent violating 
the Fifth Amendment. Point #5 was o?lsweY'ed above when it was noted 
that under the proposed standards the respondent will get reciprocal 
discovery, which will include the government's witnesses on mental 
competence. This leaves only one true problem--i.e., whether the 
sanctions violate the Sixth Amendment. The clearly constitutional 
sanction of a continuance is available regardless of discovery. The 
contempt sanction seems particularly inappropriate in a situation 
where the counsel is concerned about violation of the Fifth Amend
ment and the attorney-c11ent privilege. This leaves only the exclu
sion of relevant, admissible testimony as a sanction, which is also 
undesirable. The only light shed on the dilemma by any groups is 
the shear weight ,lent to the constitutionality of the sanctions by 
reason of their having been in the proposed Amendments and passed 
only by Congress. 

In juvenile cases, the more sensitive nature of the immature 
child adds impetus to the,desire to have a traumatic experience 
like trial in a juvenile court be as streamlined as possible. This 
would speak for prior disclosure. But that same factor, the imma
turity of children, makes it much more difficult for an attorney to 
decide ahead of time what defenSes to use. The child will be less 
able to assist his counsel. Another drawback mentioned by the ABA 
Standards is that since the defendant himself may not be required to 
speak, the defendant who has counsel who feels himself bound to 
follow the rules may be disadvantaged. 
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. The IJA/ABA.Sta~dards ~a~l f?r disclosure by the respondent 
subJect t? constltutl0nal l1mltatlons of any defense he intends to 
use at trla1 and the names of the witnesses intended to be called in 
su~port trye~eof •. St~ndard 3.11. As the comment thereto suggests, 
tblS pro~ls10n flts ~n well with a two-way street theory of disco-
v~ry deslgned t? achleve.f~ll and f~e~ access to 1,nformation by both 
s~des ~efore.trlal •. A Slml1ar provls10n should be implemented here /~ 
wlth dlscretlon restlng in the trial judge to impose sanctions in # , 
case of abuse of the rules. 

6. Task Force Standards and Rationale: 

The Task Force did not 'formulate ,a standard on this issue. 
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1. Issue Title: Names of Experts and Results of Tests--Should both 
sides reveal the names and reports of experts? 

2. Description of the Issue: 

In neglect and dependency matters, the physical and mental ex
perts can be very important. In delinquency matters, the,usual 
scientific experts--ballistics~ fingerpl"int, time and mot10n, ac-
countants--become more prominent although in insanity or impossibi
lity cases the medical and pSy'chological experts are still crucial. 
The uti 1 i zati on of experts i s ?~''',~rea where the state. has vastly 
greater resources than the ind'ivydual, particularly the typical ju
venil e~ The juveni 1 e may also have use for the reports of experts 
whom the state has decided not to call at trial, since their testi
mony may be exculpatory or lead to exculpatory evidence in the hands 
of defense counsel. 

3. Summary of State Practices: 

One state's rules require that both sides reveal arty experts 
and their reports which are intended to be used at trial or concern 
any evidence which will be intl"oduced. Another state's rules re
quire the state to disclose all the experts who have conducted tests 
concerning the trial and their reports, but require the juvenile to 
disclose only those experts whom he intends to introduce at trial 
and their reports. Three O~her states have provisions requiring the 
state to disclose its witnesses, which would include its experts. 

4. Summary of Recommendation by Standards Groups: 

The ABA groups are the only ones to take a ~osition o~ this 
issue. Their position is that the juvenile shou~d automat~ca1l~ 
receive the reports of the state's experts made 1n connect10n wlth 
the particular case, and that, subject to constitutional limitations, 
the court can order that the juvenile give to the state a copy of 
his experts' statements. 

------~----=-=--=.--=--=-================~~--~-=-

Standards Groups 

NCCD Standard Act (1959) 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standards (1974) 

5. Analysis of the Issue: 

Pol icy Recor(,.1endation 

No position taken. 

No position taken. 

No position taken. 
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Juvenile receives reports of 
experts of state. Subject 
to constitutional limitation 
court,_fanorder juvenile to 
disclo'ker'-r~ports of experts. 

Same as IJA/ABA. 

The constitutional problems of having the defense disclose any 
thing prior to trial rise to the surface again in this issue. The 
author of "Amendments to the Federal Rules of Criminal Procedure -
Expansion of Discovery," 66 J. Crim. Law and Cr7Jllin. 23 (1975) felt 
that scientific reports are usually nontestimont~l and therefore not 
covered by the Fifth Amendment. The ABA standards and the IJA/ABA 
standards put in the phrase, IISubject to constitutional limitations," 
saying that this may be used to cover the limitation that only those 
experts who will be used at trial are subject to discovery. ABA 
Standards, Discovery, SUppa pp. 2-3. This;s a subsection of the 
issue on lists of witnesses and the discussion there is applicable 
here also. 

The use of experts is the area most subject to pretrial prepar
ation. In trials which are going to be turned into battles of the 
experts, it will take weeks of prf;paration of testimony. This" 
would necessitate huge delays if continuances had to be granted for 
one side or the other to get its own experts and rebuttal testimony. 
Disclosure by both sides of the'names and statements of experts is a 
must for full and free exchange in preparation for trial •. Discovery 
from the defendant may however heve to be 1 imited in order top:re
serve its constitutionality. The ABA and IJA/ABA standards both say 
that the trial court may order the discovery from the accused if it 
desires. 

6. Task Force Standards and Rationale: 

The Task Force did not formulate a standard on this issue. 

I., ' 



l 

---------------------------------------~rr~l------------------------------·~--.. --.. ·- .. ·· ...... -- .. -.. --~~~~~~~~~~~.~.~~~~.~~ 

1. Issue Title: Social Reports--Should the reports received and 
used by a court at the dispositional stage be 
subject to discovery? 

2. Uescription of the Issue: 
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These reports are analogous to the pre-sentence report in cri
minal proceedings, which are disclosed to the defendant or counsel, 
subject tp protection of harmful or confidential material, under the 
Federal Rules of Criminal Procedure. Since the juvenile court judge 
has wide discretion in most states as to the proper disposition of a 
juvenile adjudged delinquent~ incorrect data in these reports can be 
very damaging to the juvenile. On the other hand, a juvenile may not 
be able to cope with certain confidential material in these reports 
which is either gathered from or is about people who are closely re-
lated to the juvenile. ' 

3. Summary of State Practices: 

Thirteen states have statutes or rules which allow counselor 
parties and counsel to examine the social report. Four states have 
provisions requiring the writer to appear for cross-examination. 
Provisions in six states a1low the parties or counsel to see the re
port and to cross-examine the writer. In two states, a court order 
is required to see the report by statute. One other state's provi
sion mandates the judge to give the parties the facts from the 
reports and in one final state a provision was found which gave the 
judge discretion to give or withhold the report in whole or in part. 

Social Reports Names of States 

Examine the report AZ, DC, MD, MA, MN, NH, NM, 
OH, NC, PR, WA, TX, VT 

Cross-examine the writer CO, HI, 10, UT 

Examine the report ~nd cross- KY, GA, MT, PA, TN, WY 
examine the writer 

Court order required 10, SD 

Facts from judge IL 

Judge can give or withhold NY 
in whole or part 
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4. Summar" of Recommendation by Standards Groups: 

All but one of the groups advocated the disclost£re of the re
port in some way to therespondent~ 

Standards Groups 

NCCD Standard Act (1959) 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

Recommended IJA/ABA (1975) 

ABA Adult Standard (1974) 

5. Analysis of the Issue: 

Policy Recommendation 

No, posJ ti on taken. 
'\ 

Exa~~~e the report and cross
exi~i ne the \,/ri ter. 

Examine the report and cross
" exami ne the wri ter. 

txamine the report. 

Examine the report. 

In adult cases the pre-sentence report is an ,often superficial 
document which can contain irrelevant and hearsay 'information from 
official sources, the defendant, his family emp~byer or closely re
lated people. Additionally, ex parte communications, e.g., from the 
probation officer, are commonly received by the judg~\after a de
termination of guilt. Moore's Supplement, Rules of Cr.iminal Proce
dure, Rule 32(3). The chief fear produced by sUCge.~tions that the 
report be revealed is that sources wi 11 dry up; The,.~~BA Standards, 
Sentencing, 4.4, disputed this fear saying that the ~xperience of 
committee members who have lived under a system in which disclosure 
is routine shows that there is little factual basis for,the fear. 
The quality of the pre-sentence report depends on the quality of 
the probation officer. Another factor mentioned by the A3P. was that 
one of the basic values of the guilt phase is that the defendant 
knows the details of the charge and can respond to them. This would 
be subverted if the defendant is denied the right to know and re
spond to the pre-sentence report, which can determine how long he 
will be incarcerated or what other penalties will be imposed. The 
court should at least tell the defendant the important details.of 
the report so that they can be disputed. Baker v. United Stat~s388 
F.2d at 933-34. Id. 

:( 
In response to the argument that disclosure of the pre-sentence 

report will drag out the sentencing hearing, the ABA committee said 
that a phase as important as sentencing should become a little more 
protracted. As a footnote to this all, it was noted that the Su
preme Court has never said that disclosure is not required. M. 
Due Process is violated if-the pre-sentence information is";cin et:ror, 
Townsend v. Burke, 334 U.S. 736 (1948), so. there may be a COhstltu
tional compulsion to reveal the rep()rt so that counsel can assure 
the defendant of Due Process. :7 c.:::, 
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The IJA/ABA subsection, 3.3(a}(iv), "was deliberatelY drafted 
broadly to maximize counsel's access to information which might be 
of some use to hi~ in representing the youth, particularly at hear
ings on transfer, detention and disposition. 1I IJA/ABA p. 17. It 
covers rep,orts of the youth's involvement with public agencies. 
Subsection 3.3(a)(iii) allows a specific access to investigations of 
school and social background. The judges in children's courts have 
wide discretion in dispositional alternatives after the youth has 
been found delinquent. Thus, the correctness of the information in 
the report is especially important to the youth. One author has 
analogized the role of counsel in a dispositional hearing to that of 
counsel in a waiver hearing and drawn the conclusion that United 
States v. Kent, supra, points to the conclusion that counsel should 
have access to the social report constitutionally guaranteed. 
McGuire, "Discovery Rights in Juvenile Proceedings," U.S.F. L. Rev. 
333-47 (1973). -

The issue in juvenile proceedings is slightly different from 
that in criminal cases. The child should still be afforded funda
mental fairness, which would call for disclosure. Since the juven
ile courts are set up to help and rehabilitate the child, they 
should be even more wary of false information at the dispositional 
stage and more inclined to show the child the report to be sure it 
is correct. Bu,t.,just as the factors calling for disclosure are 
greater, so are'/the needs for secrecy. The likelihood of some sort 
of reprisal upon the source of harmful information is still there in 
juvenile cases, although it may often take a slightly different form 
than in criminal cases. Then, an additional fear is added that 
psychologically damaging material, often from sources close to the 
child, will be contained in the social report and seriously impair 
his chances for rehabilitation. 

These considerations can all be accommodated by calling for 
mandatory disclosure of the social report to counsel, or to the 
child if he is not represented by counsel, and by giving the judge 
the power to excise any portions of the report which could be detri
menta 1 to the ch il d and to protect the names of any of the sources 

,who would suffer some sort of repris~l from the child. 

6. Jask Force Standards and Rationale: 

The Task Force's Standard 14.5 provides, in pertinent part: 

Copies of the predispositional report should be 
supplied to the attorney for the juvenile and 
the family court prosecutor in sufficient time 
prior to the dispositional hearing to permit 
careful review and verification if necessary. 

Also relevant to this Comparative Analysis is Standard 14.6, Which 
indicates that: 

No dispositio~al decision should be made on the 
basis of a fact or opinion not previously dis
closed to the lawyer for the juvenile and any 
lawyer representing the state. In unusual cir
cumstances, the judge may elect to caution the 
attorney not to disclose information to the 
juvenile if it appears that such information 
may prove harmful to the juvenile. 
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The Task Force felt that thJs approach would fully protect th7<ju
venile's interests in knowing the contents of the rep~rts, whl~e 
shielding the juvenile client himself from the potentlally harmful 
effects of sensitive information. 

:; 
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1. Issue Title: Police Records of Prior Arrests and Convictions-
Should police records'by available to counsel and 
parties? 

2. Description of the Issue: 

Police records concerning the child will be used largely at the 
dispositional stage of juvenile proceedings. Disclosure may also be 
important for reasons not connected directly with the juvenile pro
cess, such as future employme~t. 

3. Summary of State Practices: 

There is prOVision for discuvery of law enforcement records by 
some method in 13 states. No provision was found in the remainder 
of the states. 

Police Records Discoverable Names of States 

Not open to inspection except with GA, HI, MN, MO, NY, VA 
the consent of the judge. 

Open to inspection by counsel or CA, DC, KY, MT, PA, TN, 
parties. 

4. Summary of Recommendation by Standards_.§.r0ups: 

No position was taken by two of the groups. The other three 
s~ggested that police records should be open to discovery in some 
way. 

Standards Groups 

NCCD Standard Act (1959) 

Policy Recommendation 

No position taken. 

TX 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

Counsel can inspect. 

Counsel and parents can in-

Recommended IJA/ABA (1975) 

ABA Adult Standard (1974) 

spect. 

State must disclose. 

No position taken. 

r 
I 
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5. Analysis of the ISGue: 

This is not a hotiy debated issue. The usual objections of 
witness tampering and hatlssment do not apply here since the infor
mation disclosed is not subject to easy change and the police are 
traditionally difficult t~ intimidate. There is relatively little 
chance for information psychologically damaging to the child getting 
to him, except for the fact that, if he is told too often that he is 
a criminal, he will behave accordingly and in conformity with 
others' expectations. 

At the dispositional stage it may be beneficial for the counsel 
to see the data upon which the section of the social report covering 
police records is based. It may also be helpful for counsel to know 
about the child's past record before the adjudication stage in order 
to evaluate his case and the trustworthiness of his client's story. 
Finally, the child should have the right to challege any misinforma
tion in his record so that it is correct for the future. 

Only a few of the states have enacted provisions for the youth 
to discover law enforcement records, and many of those who do have 
provisions have ambiguous inspection pr?vis~ons. This is the ~ea~on 
that a standard calling for the automatlc dlsclosure of the Chlld s 
law enforcement records is needed. 

6. Task Force Standards and Rationale: 

The Task Force Standard 5.15 specifies that basic police re
cords should not be open for inspection nor should their contents be 
disclosed except by court order. The commentator to the standard, 
however, makes an exception as tc parties to the proceedings. 

This standard specifies that police-juvenile re
cords system should be designed to assure confi
dentiality. A court before which a juvenile 
appears in a proceeding should of course have 
access to these records. And this court should 
also require that appropriate parties to the . 
proceeding be able to inspect these records w1th 
these obvious exceptions, however, access to 
poli'ce-juvenile records should be strictly limi
ted. 

This exception '~s provided to facilitate adequate preparation for 
the proceedings. (On the issue of confidentiality of juvenile. 
records generally, see Chapter 28: Security, Privacy and Conflden
tial ity of Informati on About Juveni les', ) 

.\ , . 
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1. Issue Title: ~dditional Oisclosures--Should the judge in juven
l!e court have.the discretion to order additional 
dlsclosures WhlCh are relevant and material to the 
case before him? 

2. Description of the Issue: 

.It would be very diff~cult to provide for every possible form 
of dlscovery of ever~ posslble type of information in these stand
a~ds. A standard whlch would allow the judge to order additional 
d:scovery would ~ake it possible for counsel to use its imagination 
wlth regard to dlscovery and y~t shield the opposite side ~rom 
overly burderys?me ~nd unjustified practices. The objectio~ to this 
~ype of prOV1Slon !s that it increases the participation of the 
J~dge 1n the pretrlal process and increases the expenses to both 
sldes. 

3. Summary of State Practices: 

Oisc?v~ry pro~isions which allow the judge the discretion to 
order addltlonal dlsclosures wel~e found in only two states. 

Comparison of States 

Discretion in judge 
Names of Sta tes 

AS, AZ 

4. Recommendation of Standards Groups: 

.T~e IJA/A~A and th~ ABA ~dult Standards are the only two which 
s~eclflcally glve the dlscretlon to the judge to order additional 
dlscovery. 

StandardS Groups 

NCeD Standard Act (1959) 

Uniform Juvenile Court Act (1968) 

HEW Model Act (1974) 

IJAjABA Standards 

ABA Adult Stand~rds \1970) 

Policy Recommendation 

No position taken. 

No position taken. 

No position taken. 

Upon a showing of materiality 
court can require petitioner to 
disclose additional information 
not covered by the specific 
discovery provisions of the 
standards. 

Upon a showing of materiality 
court can require prosecution 
to disclose additional informa
tion not covered by the speci
fic discovery provisions .. 

1!)1 

5. Analysis of the Issue: 

The ABA committee intended three types of information to be in
cluded under their standard for discretionary disclosure: deposi
tions, information possessed by third parties, and residual matter, 
e.g. which of several theories the prosecution intends to advance on 
how the defendant committed the offense. ABA Standards, Discovery, 
pp. 84-87. The IJA/ABA committee simply stated that this standard 
should cover discovery not handled in the other sections and that 
the court has broad discretion to deny the request. It then· said 
that it would cover residual matters and items in the possession of 
private parties. IJA Standards, pp. 23-24. 

The advantages of having such a provision is that defense coun
sel is not limited in inventive discovery by the shackles of the 
standards. One cannot imagine all of the cases in which the rules 
will have to apply and therefore the rules cannot be assumed to 
cover every possibility. The di~~dvantages of such a provision are 
that it increases the participaf!Jn of the judge and the expense of 
the pretrial process. It might also be noted that it gives the 
court wide discretion to grant as well as deny the request and 
therefore to some extent reduces the effectiveness of the standards 
as guides to what is permi ss i b 1 e'd i scovery • 

Some of the topics which could be included in such a provision 
are, in addition to those mentioned by the previous groups: Grand 
Jury minutes, information regarding searches and seizures, if there 
has been any electronic surveillanc~, the relationship of specific 
persons to the accused, standard procedures in regard to specific 
types of cases, the location of specific persons or objects and do
cuments, interrogatories. Some of these items were included in 
separate standards by the ABA standards, but ar so seldom relevant 
to juvenile cases that it was felt thev r, fd be handled by discre
tionary disclosures. 

The absence in the ~tandar~) groups of a provision which would 
allow similar discovery to the prosecution may be due to the fear of 
constitutional restrictions. However, the judge in any particular 
case could deny the disclosure if he felt that it wd violate the 
youth's constitutional rights. SP, \ provision WOUil.l allow the 
standards to adjust to any new d' ~~ ; which might be handed down 
in the juvenile area. On the whul ~ provision allowing both sides 
to ask for discretionary disclosure~ is advised. 

6. Task Force Standards and Rati}1l(',,\~: 

The Task Force did not formu'iate a standard on this issue. 
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Surrunons 

ISSUE 1: SHOULD THERE BE A REQUIREMENT THAT THE SUMMONS (TO WHICH 
THE PETITION IS ATTACHED) BE SERVED ON THE CHILD, AS WELL 
AS THE PARENT OR GUARDIAN? 

While statute or rule has tended to require service of summons 
and petition on a parent or guardian, a new trend is developing to 
also require service on the child if he or she is 14 years or older. 
For example, Georgia, Pennsylvania, and the HEW Model Act (1975) 
direct that service be made on the child if 14 years or older. Such 
a provision appears cons,istent with the concepts of a juvenile's 
responsibility for his c<ctions, and with his participation in the 
judicial process. Reducing the age mi~imum to 12 or 13 years for 
mandatory service would not seem necessary. 

ISSUE 2 :10 WHAT EXTENT SHOULD THE SUMMONS PROVIDE NOTICE OF THE 
RIGHTS OF CHILD AND PARENTS, AND OF THE POSSIBLE CONSE
QUENCES OF THE JUDICIAL PROCESS? 

Utah Rule 17 requires that the summons include a notice of a 
right to counsel and free counsel, and the right to .remain silent 
during preliminary investigation and at trial. Colorado 
(19-3-103) provides thesurrunons shall set forth the constitutional 
and legal rights of the child, his parents or guardian, or any other 
respondent, including the right to have an attorney present at the 
hearing on the petition. The Colorado summons form, however, sets 
forth what might be the m.ost all-inclusive enunciation of 'rights.: 
that the allegations must be proven beyond a reasonable doubt; right 
to counsel and free counsel; trial by jury; the right to silenc~ at 
a heari ng, and a provi sion that if a statement or testimony is" 
given, it may be used against him; any witnesses may be questioned 
at the hearing, the child or parent may bring witnesses to the hear
ing, and upon request, the court may order persons to ~tt~nd the 
hearing as witnesses; the right to request a rehearingJorihew 
trial ,if in writing, and filed within 10 di~tYs ofa hearing unless 
the court grants additional time; the right to app~al to an appel
late court; if a child is 14 years or older, and is alle~ed to have 
commi tted a felony, the court may conduct a transfer h'ea ri ng to 
determine whether to retain juvenile jurisdiction or transfer to 
criminal court for trial as an adult; if the petition is sustained, 
the court may make orders including institutionalization. 
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The Tulsa, Oklahom~ juvenile court summons provides notice of 
the right to counsel and to free counsel if indigen~ while the 
Oklahoma City, Oklahoma juvenile court advises only. "You are hereby 
advised, of your rights to be represented by counsel of your choice 
at the above hearing. 1I 

ISSUE 3: SHOULD STATUTE OR RULE OF JUVENILE PROCEDURE PROVIDE FOR A 
PRor~ULGATION OF RIGHTS IN THE SUMMONS? 

Probably, this should be ~one to facilitate uniform practice 
throughout a state and a greater awareness of rights on the part of 
the child and parents. 

Task Force Standards and Rationale 

Issues relevant to the summons are addressed in Standard 12.5, 

A delinquency petition should set forth in 
plain and concise language and with reasonable 
particularity the time, place, and mqnner of the 
acts alleged, and should cite the federal or 
state statute or local ordinance which is alleged 
to have been viol ated. 

A summons should be issued which provides 
notice to the juvenile and his or her parents of 
their required appearance in court on a designa
ted date, their right to representation by 
counsel and the available procedures for obtain
ing counsel. 

The summons and petition should be served on 
a juvenile and his or her parents. 

The form and contents of the petition and 
summons should be determined by the supreme 
court, the judicial counselor other rule-making 
body and shoul d be uniform throughout a state. 

Standard 15.15 outlines in consid~rable detail the appropriate 
form and content of the petition. The Comment.a·r~y outl ines the 
rationale for the other components of Standard 12.5 as follows: 

Consistent with the right to know, juveniles 
should receive their own copy of the petition and 
summons 'and the summons should elaborate the 
rights ~f the juvenile and his family to counsel. 
The summons should also specify that the juvenile 
and his family are entitled to appoin~ed counsel 
if they are indigent and should descrlbe the 
available procedures for obtaining 1e~al repre
sentation. It should, for example, llst the. 
address and phone number of the local legal ald 
society or the appointing authority of the court. 

To insure that the petitions and summons 
meet these requir~ments, a state's rule-making 
body should promulgat~ unif~r~ fo~ms and content 
directives for statewlde utlllzatlon. 

l55 
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Speedy Trial 

ISSUE 1: WHO SHOULD PROMULGATE SPEEDY TRIAL PROVISIONS? 

An increasing number of juvenile codes include one or more time
frame standards; state rul~s of juvenile protedure, usually promul
gated by supreme courts, may include certain time-frame standards. 
ABA Standards, TrialCourts J 2.51 Commentary suggests establishment 
of normal time intervals for disposition of each type and each stage 
of case. Promulgation should be by a unified court system, or in 
decentralized systems, by each geographical unit of the trial court 
subject to central guidelines. IJA/ABA Juvenile Justice Standards 
rec?mmend, in the absence of statute or supreme court/rule, pl"omul
gatl0n by the general trial court on the recommendation of family 
court division judges. 

There is question whether tinle standards are procedural matters 
which are the province of court rule, or substantive matters which 
are the province of legislative determination. The authority to 
promulgate may be influenced by a given state's judicial article 
provisions. 

ISSUE 2: FOR WHAT STAGES SHOULD TIME-FRAME STANDARDS BE 
PROMULGATED? 

These may include: 

a. The time a police incident report should be handed to 
detention authorities for a child brought to detention by a 
police officer 

b. The time within which a police supplemental report should 
be filed with the intake authority for (1) a detained 
child, (2) a non-detained child 

c. Intake decision-making (depends upon Task Force determina
tion of the prosecutor role). This may include a time
frame for an lntake officer, a time-frame for complain
antis appeal to a prosecutor or judge, and a time-frame 
for prosecutor decision 

d. The first appearance hearing 

e. The detention/shelter/probable cause hearing 

f. Motion-filings and hearings 

g. Adjudicatory hearing/transfer (waiver) hearing 
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h. Disposition hearing 

i. Motion for a new trial--filing and hearing 

Examples of some of the above include: 

a. The general practice of police officials is to hand an in
cident r~port to a detention home official at the time a 
child is urought to detention. 

b. 

c. 

Florida legislation, 1975, requires a supplemental police 
report to be filed with the intake officer within three 
days of the time the child is taken into custody. 

Florida allows 15 days for intake officer decision-making 
from the time the child is delivered to or reported to the 
intake office. 

The District of Columbia requires the petition be filed 
within 7 days of the receipt of the complaint by the 
Director of Social Services. 

d. The District of Columbia requires that the court hold an 
initial arraignment hearing within 5 days after the filing 
of a petition. This may be extended, at the time of the 
detention hearing, for an additional 5 days. 

e. NAC, Courts, Standard 4.1 would require that all motions in 
adult misdemeanor cases be filed within 7 days after ap
pointment of counsel. They shall be heard immediately pre
ceding trial .. 

f. California requires an adjudicatory hearing fot a detained 
child within 15 judicial days from the date of the deten
tion hearing order. For non-detained chi1dren,suc~ 
hearings sh~ll be held within 30 days. A 1975 Florlda 
amendment provides "No child shall be held in detention or 
shelter care under a special order for more than 14 days 
unless an order of adjudication for the case has been en
tered by the court." Further, IJA/ABA Standards provide 
for a detained child not later than 15 days following ad
mi ss i on to detention, and fot., a non-deta i ned chi 1 d, not 
more than 30 days following the filing of a Petition. 

g. Disposition hearings shall be held in California, for (1) 
a detained child. not later than 10 judicial days following 
adjudication, and (2) for a non-detained child, not later 
than 30 days from the date of the filing of the ~e~ition, 
and this may be extended by the court for 15 addltlonal 
days. (California requires a written social report for a 
disposition hearing.) 



h. The clock on filing a motion for new trial is generally 
governed by those(:,\ules which a state holds applicable to 
juvenile proceedi'try's. 

ISSUE 3: SHOULD A STATUTE EXPRESSLY PROVIDE THOSE CIRCUMSTANCE 
WHICH SHALL BE EXCLUDED FROM COMPUTING TIME-FRAME LIMITS? 

The District of Columbia Act (Section 16-2329) provides six 
bases for exclusions from time computations, e.g., a continuance 
granted on uunusual circumstances ll at the request or with the con
sent of the child or his counsel; and the unavailability of evidence 
material to the case where Corporations Counsel has exercised due 
diligence and there are reasonable grounds to believe this evidence 
will be available at a later date. HEW's Model Act (1975) provides 
seven circumstances which shall be excluded in computing the time 
for a hearing on the petition's allegations. 

ISSUE 4: WHAT SHOULD BE THE EFFECT OF A FAILURE TO ACHIEVE TIME
FRAME REQUIREMENTS? 

A provision such as Utah's is rather common: the failure to 
provide a detention or shelter hearing within the required time 
shall result in a release of the child. 

Florida Rule 8.020(b)(5) provides that on motion by or on 
behalf of the child, a petition for a juvenile delinquency or in 
need of supervision ~ be dismissed with prejudice if not filed 
within 30 days from the date the complaint was received by the in
take officer. HEW's Model Act (1975) provides a petition shall b~ 
dismissed with re·udice if not heard within 10 judicial days of 
filing as to a detained child) and 15 judicial days of filing (as 
to a non-detained child). 

At least one appellate court has held that time-frame guide
lines are directory, but nonadherence need not require dismissal 
with prejudice. 

Probably, statutory authorization for informal adjustments or 
a consent decree should provid.e for a waiver of speedy trial rule 
or an express exclusion from statutory time computation. 

Task Force Standards and Rationale 

The Task Force addressed the issue of time-frames for case 
processing in Standard 12.1. 

Each state juvenile code should set forth 
the time-frame standards for juvenile case pro
cessing. Those should include: 

1. For juveniles in detention or shelter 
care: 

a. From admission to detention o~ 
shelter care to filing of petl
tion, arraignment, detention or 
shelter car~ heari';~r:, and probabl e 
cause heari ng if c)pntinued deten
tion has been ordered: 48 hours. 

it . 
b. From arraignment h~aring to 

adjudicatory headng: 20 calen
dar days. 

2. For juveniles not in detention or 
shelter care: 

a. From referral to filing of peti
tion: 30 calendar days. 

b. From referral to filing of peti
tion where the juvenile has been 
referred by the intake department 
to a service program: 90 calen
dar days. 

c. From filing of petition to 
arraignment hearing: 5 calendar 
days. 

d. From arraignment hearing to 
adjudicatory hearing: 60 calen
dar days. 

3. For all juveniles: 

a. From adjudicatory hearing to dis
positional hearing: 15 calendar 
days. 

b. From submission of any issue taken 
under advisement to trial court. 
decision: 30 calendar days. 

c. From trial courtfdecision to ap
pellate decision when interlocu
tory appeal i s\ :taken: 30 calendar 
days. . 

)) 
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d. From trial court decision to appel
late decision on appeal of the 
adjudicatory finding: 90 calendar 
days. 

4. For detained juveniles: 
'\ 
\\ \\ 

.' 

a. A review detention hearing each 10 
judicial days. 

Failure to comply with these time-frames 
should result in appropriate sanctions upon the 
individual (s) within the juvenile justice system 
responsible for the delay. The court should be 
able to grant reasonable continuances for demon
strably justifiable reasons. Case dismissal 
should occur only where failure to comply with 
statutory time-frames results in prejudice to 
the particular juvenile. 
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The Commentary spedfies that where thes'e time-frames cannot be 
i nse~~ted in the j uven i 1 e code, they shoul d be implemented by court 
rule. In addition, the Commentary indicates that 

priority should favor the juvenile in detention 
or sheltp,r care, due to the particular impact 
and possible trauma which involuntary depriva-
tion of freedom has on youth. 

Therefore, it is recommended that there be mandatory rele;L~e of ju
veniles from pre-adjudic;atory detention or shelter care if ~he time 
frame for a detention he:aring is not met. But the TaskForce felt 
that, in general, delays should not result in dismissal of the case. 
Thus, the Commentary oui~lines plausible alternative sanctions unless 
prejudice could be demolnstrated. 

While emphasizing that, 

It is important that courts establish the prac- ' 
tice of requiring fundamental adherence to 
these standards, 

the Commentary notes that certainly exceptions should be specified, 
e.g., for cases where a waiver hQaring is held, or complex and 
'extensive evaluation of the juvenile is necessary_ 

APPENDIX B 

- COMPLETE LISTING OF COMPARATIVE ANALYSES 
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What standard£ should govern the removal 
of eli1dangered children from the home? 

. . . . . 

23. Periodic Review. . • • • • • ~ • • • • • • • • • 
• 

What type of periodic review should be employed 
in post-dispositional monitoring of endangered 
chir,l drerl? 
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. 24. Return • • • • • ~ • • • • • • • • • • ! ~ • • • • • 168 

What standards should govern the return of 
endangered children to· the home? 

25. Termination of Parental Rights .• '. 

What standards should govern the termination 
of parental rights? 
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Complete Listing of Comparative Analyses prepared 
for the National Task Force to Develop Standards 
and Goals f.or Ju.venile Justice and Delinquency 
Prevention . • • • • • • • . • • • • . • . . • • . • • • l8~ 

CONTENTS 

VOLUME VII: PRE-ADJUDICATION AND ADJUDICATION PROCESSES 

Introduction. . . . . . . . . . . . . . . . . . 
Section A. Court Rules Pre-Adjudication and 

Adjudication Processes 
i; 

11 

ISSUE! 

1. Court Rules . . . . . . . . . ~, . . . . . 
I~ there a need for juvenile court rules? 

,~, 

. . . . . . 

2. Ini~ial Appearance. • • • • • • • • • . • • . • • 
Should there be an initial appearance/arraignment 
(A) for delinquency defendants who are detained 
and .(8) for dE!l inquency defendants who are 
sumnoned/cited? 

1 

4 

9 

3. Pre-trial Detention. • • • • • • • • • • • • • • • • 16 

Should the functions of pre-trial detention 
-in delinquency cases include "preventive 
detention," or should detention be used only if 
necessary to {t5sure thf~ juvenile's presence 
at futur~'c(m~·t-proceedi ngs? 

!I 

4. Detention HearingL •••• > ••• ' •••• ! • . . . 
Should detained juven,iles have the right 
to a judicial hearing t~ decide whether 
their detention should c'ontinue? 

• • 23 

5. Time of Hearing • ~' •••••••.•• '.0 • 28 
(~ ,,,,/ 

Wi th i n what ti me peri od from placement;;; n 
detention/shelter care must the deterftiofl 
hearing be held? 
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6. Conditions of Release • • • • • • • ~ • • • • • • •• 32 
Should juveniles who are detained pre:trial 
in delinquency proceedings tave the rlght 
to rele~se on money bail? 

7. Appeal of Detention Decision ••••••••••••• 41 
Should the juvenile have.a right to appeal 
from an adverse decision at the detention 
hearing? 

8. Waiver of Counsel; Custodial Admissions ••••••• 46 
Should the right to counsel be waivabls in 
juvenile delinquency preceedings? 
What is the evidentiary status of the juvenile's 
custodial admission made in the absence of 
counselor parent? 

9. Probable Cause Hearing. • • • • • • • • • J . . . .. 54 

Should detained juveniles have the right to 
a probable cause hearing before trial in 
delinquency cases? 

10. Plea Bargaining •••••••••••••• ~ • • •• 59 
Should plea bargaining practices either 

11. 

be prohibited or regulated? 

Admissions. • • • • • • • • • ••••• 
Should ~oyki~-type proce~ures apply ~h~n a 
juvenile ~dmlts to a de11nquency petltlon? 

. . . . . 64 

12. Rights Before Adjudication •••• ~ • • • • • • • •• 69 
What rights should the defendant enjoy at 
judicial hearings prior to an adjudicaticn 
of delinquency? 

13. Rules of Evidence • • • • • • • • • . • • • • • • • • 92 
Should the rules of evidence applied in 
delinquency proceedings be the same as those 
in criminal proceedings? 
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Section B. Special Considerations Re Discovery 

Issue 

1. Discovery Procedures ••••••••••••••••• 104 
Are specific, integrated ·juveni1e court 
rules or statutes on discovery necessary? 

2. Participation of the Judge in Discovery ........ 106 
To what extent should the discovery process 
in juvenile Gases be self-executing? 

3. Reports Submitted at a Waiver Hearing ••••• e • _ 110 
Should a juvenile and his counsel be allowed 
to examine reports submitted to the court 
at a waiver hearing? 

4. Physical Characteristics ••••••••••••••• 117 
Should juveniles be required to submit to 
being fingerprinted and photographed, to 
stand for line-ups, speak for voice 
identification, tryon clothing, etc.? 

5. Mental Examination. ~ • • • • • • • • • • • ••••• 122 
Should a mental examtnation of a child be 
allowed and should the results be immediately 
available to the parties or to counsel? 

6. Depositions. • • • • • ~ • • • • • • • • • •• 
Should the state and/or the child be allowed 
to take and use depositions in juvenile cases? 

••• 127 

7. Lists and Statements of Witnesses ........... 130 
Should the lists and statements of witnesses 
be discoverable by either side in a juvenile 
case? 

8. Disignated Tangible Objects and Documents •• . •• 135 
Should documents and tangible objects, intended 
to be introduced at trial, be disclosed prior 
to trial? 

9. Noti ce of Defense • • • • • • • • • • • • • • • • _ • 138 
Should the juvenile have to give notice to the 
state of defenses intendecl. to be used at trial? 
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10. Names of Experts and Results of Tests ••• 0 • • • • 142 
Should both sides reveal the names and 
reports of experts? 

11. Social Reports 0 •••••••••••••••• o. 144 
Should the r.eports received and used by a 
court at the dispositiona~ stage be subject 
discovery? 

12. Police Records of Prior Arrests and Convictions. 148 

13. 

Should police records by available to counsel 
and parties? 

Additional Disclosures • • • • • • • • • • • 
Should the judge in juvenile court have the 
discretion to order additional disclosures 
which are relevant and material to the case 
before him? 
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B. Complete Listing of Comparative Analyses 
Prepared for the National Task Force to Develop 
Standards and Goals for Juvenile Justice and 
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Oe1inquency Prevention. • • • • • • • • • • • • • • 161 

CONTENTS 

VOLUME VIII: PROSECUTION AND DEFENSt 

Introduction. • • • • 0 • • • ~ • • • • • • • • • • • • • • 

Issues 

1. Specialization ••••••••.••.•• • ••• < 

Should the juvenile prosecutor be a separate 
and specialized prosecutorial unit in each 
prosecutor's office, where warranted by size, 
and shou1d he have a well-trained professional 
and non-professional staff adequate to handle 
all juvenile cases within his jurisdiction? 

2. Representation of the State's Interest ••••••• 
SI.Juld an attorney for the State, which we may 
call the juvenile prosecutor, be present at 
each stage of every proceeding in the juvenile 
court in which the State has an interest, in
cluding detention, waiver, adjudication, dis
position, revocation of probation or parole 
status, appeals, and collateral attacks upon 
decisions in these proceedings? 

3. Plea Negotiations •••••••••••••••.•. 
Should the juvenile prosecutor engage in plea 
discussions in juvenile court; and, if so, 
to what extent? 
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20 

4. Filing Petitions. • . . • . • . • • • • • . • . •• 27 
Should the juvenile prosecutor have the 
final responsibility concerning the filing 
of a petition in the juvenile court alleging 
delinquency? . 

5. Adversary Role . • • . • . • . • • • . • • • • • •• 35 
Should the juvenile prosecutor assume the 
traditional adversary role of a prosecutor 
at the adjudicatory phase and all other pro-
ceedings of the juvenile court? 
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6. Dispositional Recommendations and Monitoring. • • • • 41 
Should the juvenile prosecutor be permitted 
to take an active role 'in the dispositional 
stage of juvenile court proceedings p including 
making his own disposition recommendations? 
Should he also monitor the effectiveness 
of juvenile court dispositions within his 
jurisdiction? 

Memorandum-.. t~sues Relating to the Role of Defense 
,-- Counsel in Juvenile Court Proceedings. '. • • • • 46 
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VOLUME IX: JUVENILE DISPOSITIONS AND' 'CORRECTIONS 

Introduction. • • • • • • • • • • • • • • • 0 • W • 0 • • • 1 

Overview and Statement of Critical Issues 
Regarding Juvenile Dispositions and Corrections •••••• 3 

Issues 

1. Dispositional Authority ••••••••••••••• 18 

Who should have the authority to determine, 
impose and subsequently modify a disposition? 

2. Duration of Disposition.. • . • • • • • • • • • • • • 27 

What should be the limits on juvenile dis-
positions in terms of time? 

3. Dispositional Procedures ••••••.•• ,. • • • • • 42 

What dispositional procedures are appropriate 
for juvenile proceedings? 

4. The Right to Treatment for Juveniles. .. . . .' • • o. 56 

What are the rights of juveniles to services? 
What are the obligations: of authorities to 
provide services? 
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