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SEC.301.(a) “The Secrctary shall use funds available under this title to pro-

vide additional manpover services as authorized under titles I and 11 ta sepnents off
the populiition that are in particular need of such services, 1nclud1ph pllenduers,

(¢) With respect to programs for offenders referred to in subsection (n), the
Sccretary shall establish appropriate proecdures to insure ‘that participants are
provided with such m1nprwcr training and related assistance and support services
{including) basic education, drug addfction or dependency rchﬁh)llta;aon, health
care and other services) which will enable then to secere and ohitain “peaninyiul om=
ployment. . To ensure -the objectives of this subsection, the Secretary may, wherever
feasible, provide for approeprinte arrangesents with ecrployers and labor orgonizations,
gpprepriate parele, probationary. and judicial avthorities, andfor the ytilization of
training cguipment comparable to that currently used for the job in which training
is furnished. To support such programs, the Secretary shall develop informition con-
cerning the special neceds of of fenders (or such scrviees, dncluding special studies
regarding the incidence of Uncaployment among offenders and the ncans of . Increadsing
employment opportunitics for offenders.

SEC.311.(a) To assist the Nation in expanding vwork opportudities and assuring
gceess to those opportunitics for ‘all who desire §t, the Sceretary shall eszablish a
comprehensive proaram of manpower research utiliszing the methods, technigues, dnd
knowledge of the behavioral and social sciences and such other methods, techniques,
and knowledge as will aid in the selution of the Natlea's manpover problems. This &

program «ill include, but not be limited to, studies . . . for improvemeénts of op- : R

portunitiecs for employment and advancement through the reduction of discrimination
and disadvantage arisiog from,povczty, ignorance, or prejudice.

SEC.314. . The Sccretary, ia consultation with apprepriate departwents and
agencies of the Federal Gaverament. shall conduct a continuing study of the extent
to whieh artificial barriers to exployment and occupation advanéement, jucluding
eivil sservice requirements and practices relating thereta, within nyoucln< cenductdng .
proprasis under this Act, vestrict the opportunitiies f{or cpplovment and advincement
vithin such aginefes and shall develop and pramnlsate guldelines, hased upon such
study cetting forth recosmendations for task and ski1} requirciaents foc cpecilic
Joba and recormended job Jlescriptions at All levels of employicut, designed to
encoutage career erployment and occupatiopal ddvancement within such ageuncies,
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e A minimum of 30 million‘ and perths as many as 50-60 million
- dndividuals have criminal records of arrost or conviction. Most of » , , s
. these individuals, (80-90 percent) are labo\r force participants; theit :
! eriminal records, however, constitutc an artificial barrier to cmployment
., ; . commensurate with. the ivr},d.wlidual s”sk1lls and quglificatwns. Thus; these
' reco’rds are commonly used by; empioyefs, public an;{ ‘;)rivate, ias. the sole ’
basis for their employment decisions in. hitfmg, {&/;rmg, 'prométion,v \
o ' ; pl‘accmént:, etc. This paper will discuss”ther Department of Labor's invelve~
ment ih manpower programé for offenders and how the effet:t:iﬁeness ‘o‘f t:ﬁese
. programs is often minimized by employe‘zrs" use of criminal reccﬁ;ds . |
Py ‘as artificial bafriers to employmént. kPresan‘t efforts to minimize or - E o
.,ﬂ\ eliminate artificial barriers will be described and assessed and ravcomenda-
tioﬁs will b2 _p,resen‘ted for a caordinate‘d strategy to “achieve‘ the manpowét,‘} v
criminal justice and humanistic goals kof‘the C.dep’a'rt‘m’ent"s Offendé: ptogtam.
® ; ;
1. Defining the Problem
The Comprehensive Employment and Training Act defines an offender as
any individual subject to ;Sretrial, probationary, parolc or institutional
® stages of the judicial, correctional or pxiobati(ofna;y process vwhere manpower
> ' services may be,benéficial. Thus,‘ ihdividuais wx:;ﬁ records of arrests. .
or of cobnvirct:i‘ony are within the scope of the Deparcmént of Labot's: i uris-—
‘ ‘ . , diction. Based on informatioﬁ'proyided by the Federal Bureau of
vInvcstigation, Vit’ is éstimated that at least 30 million, and perhaps
T ‘ . ds mény ‘as 50-60 millioul, individﬁals* have records of arrest or conviction. "
~ T e
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~In all probability, at least half of all arrests do not result in

wéonvictions; and of those convicted, perhaps 25 percent receive jail
sentences (less than one year) while no more than 1 percent of all N
htrestecs recelve prison sentences. |
The public's stereotype of the offender as an imprisoned felom is
thexefore 1s highly erroneous. Yet because of this stereotype, employerc
refﬁse employment to individuals on thebbasis of a2 past criminal record.
Fear of customer or client reaction, of c0*w6rkcr non-acceptance, or of
becoming the victim of any new crimes by the offender, are some of the
reasons glven for refusing to hire, | &
; Public policy has been, however, stronglv opposed to artificial barrviers
to empioyﬁént, in'general,k(e.gt, those based on race, sex, age, or any other
{rrelevant criteria) and appears to be moving to one opposing such barricgs
to the offender. What information there is available suggests that offendérs

‘" Moreover, the relationship

can often be better employeces than."non-offéﬁders.‘
between crime and unemploywent, highly complex as it may be, indicates that
the elimination of criminal records as an artificial barrier to employment
can be an important weapon in the war on crime. The primary utility of

eriminal records lies in their relative low cost as permitting ;creening of
Yundesiiasble" employees.  Yet the low cost results from the lack of attention
to employment related characteristics, and results in an artificial barrier co

employment. Only the use of records of offenses which are directly related to

the employmeni: posirion in qucstidn does nol constitute an artificial barrier
to employment. Yet no attempt has yet been made to empirically link crime

with jobs (job-nexus).

2. The Status of Arcificial Barriers - :
A singlc‘contact with the criminal justice system (arrest) willygcnerate

numerous records of that arrest from local poli¢e files, to state identification
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bureaus, to the Federal Burcau of Investigation--not to mention local
newspaper reports of grrests collected by credit bureaus, kOften fheir records
are both inaccuratr and“incomplete, commonly failing to ghow dismiésal*of
charges or a not guilty £1nding in court. These records are uscd by employers
iﬁ three distinct situations:

~Public employment

~Private empldyment

~Licensing aﬂd Security clearances requiring
government approval for -third party émployment

B

A, Public employment artificial barriers are usually based upon
statuatory provisions elther deAylng employment or permitting public employers
at thelr discrction to deny empioyment based upon criminal records. Whlle '
the discretionary tar is most common, rarely is there any legislative
guidance for its appiizazién otj the contrary, the use of such vague phrases as

"good moral character' is much MOre prevalent than spec1£1cat10ns such as
a heroin abuse conviction job bax for medical employment.

And, although the U.,S. Civilngfvice Commissio; {CsC) does seemiﬁgly pro-
vide guidance through its 8 poiné_"éuitability" standards, several studies
indicate this‘guidance is,illusor§ at best. Congréséional concern has
resulted in a proviéion of CETA réQuiring the CSC to report to Congress on
ways in which federal employment of offende-: can be increased with special
references to CSC suitability critexia. On C..ber 10, 1974, a report was
forwarded to the Congress., It may be chnr§cterjzcd, however, as unrcspdu~
sive to the Congressional intent for determining ways in which of fender
employmcnt might be expanded within the Civil Servicc.> A separate study

(

by t?e Government Accouatlug Office is also underwny It should be noted

that I 1ddit*on to ‘civil scrvice, the federal government provide enploy~ R

&

ment opportunitic through the semi~autonomous Postal Service, which app ars &

to have a policy against hiring,offendcrsn

]

[+3
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1 A major difference between federal (excluding thc'Poscal Service) dﬁd
gtate and local government as employers is the latter's use of records of
argest without a conviction as the basis of employment denfal. Two
Department of Labor funded studies have shown that 50 percent of state
governments and 75 percent of local governments will not hire individuals with
arrest records. ‘In contrast, the CSC has removed questions about arrest from
‘employment questionnaires--~although it has not concdeded that it lacks the
right to use and evaluate arrest records in those siﬁuations which the CSC

solely believes to be relevant.

B. Goveramental regulation of third party employment through iicensing
or secufity clearances procedures are similar in operation to non-federal
civil service in (1) failing to have guidelines, (2} usinug vague criteria
such as "general moral character,” (3) often having per ggi_disqﬁélifications,
and (&) using recotrds of ariest without any conviction. Of special concern

are those states which provide training to offenders in prison for occupations

where they cannot receive a license. kS
C.  Numerous studies have shown that private employers derny empleyment
on the basis of arrest records. In part, the use of arrest records rather

than conviction records was due to their relatively greater availability to

employers, either directly from local police or through private detective

agenciles ard credit bureaus. In the past few years some large employcrs
have begun to replace the use of arrest records with those of conviction.
In part, this change is due to EEOC investigations of minority hiring practices

since minorities arc arrested cut of proportion to their aumbers.

Impact of Artificial Barriers

Artificial barriers to employmcnt of offenders are clearly a &ubstantial

factor in the labor market, acting to limit individuala with crimin11
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records (perhaps 25 percent of the labor force) from employment in millions

of jobs. Formal barriers to public employment are in some respects a
greatet problem than’that posed by private employer practices, since this
public stipmitiflation acts to reinforce both the offenders' sense of
lack of worth and private employers' discriminatory practices.

A second result of t£esc artifieial barrier 9rqctice§ is the increased
crime from the highér probability of reéidivism,that flows £xom lack of
financial resources,; excess lelsure time and‘ocheg consequences of un~

i

and underemployment.

.0
4. Legal Environment ) U

" Nothwithstanding any commonality of praciice, the use by eﬁploycrs oﬁ‘
criminal records as the basis of decision making is often not permitted

by law. Thus, the use by public employers or licensing authorities of

“records of arrest without conviction has been barred by the courts as

violative of constitutional due process requlrements, Howévet, considera%
tions of due process permit the use of conviction records in those 1nstances
where there is a "dlrect relatlon or nexus between the conviction and the
duties and respon31billtites of the employment position in qucstlon.‘

While public employers are 1ega11y’restrictcd in their useaof‘criminai
records, no such broad prohibition limits: private empldyers. Private
employers must, however, refrain from diiectly or'indirectly discriminating
against minorjities in thelr hiring policies under Title VIL of‘the Civil
Rights Act of 1964, As intcrproted by the courLs, Titlc VIii prov1dcs
the same 1im1ta ions to privatc cmploycrs as due ptOLCSb docs to public

employers., State lawvs (e.g., human rights laws, fair employment laws

‘and in two statea-~M1ssachuqctts and Hawaixn—offendcr and anti«discrimination

laws broader than Title VII) may also be applicaolc to all job applicants.
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Most employers, public or private, are not aware of che law's
1imitations on their use of arrest or conviction records; thgre has been
little or no attempic by goverament to inform them--with the exception of

case }itigation by the Equal Employment Opportunity Commission and

individual litigants.

5. Looking Toward Solutions

The two prime factors in the artificial barriers problem are (1)
emplov“rs belief in mhe relevancy of crimimal records and (2) the availability
of criminal recordsito employers. Proposed solutions to this prob]em
address one or both.of these concerns.

The availabiliﬂy of criminal records has resulted in two different
proposalst the expmngement ox temcval of Zvrest and conviction records
from law enforcemen$ fllas, and "security and privacy" laws setting forth
'comprehensive proceaures to ensure that non-law enforcement personnel do
not receive crimindl records. What evidence there is, however, sugpgests
that neither proce@ure Has had complete success and there are no plans at
present to study bow these laws can be made‘to become more effective.
Indeed,bthere are no studies to determine which criminai records are useful
to law enforcement, although LEAA has indicated its belief that no more than
25 percent of é;iminal records in state files need be retaiped in-a o
computer criminal record system,

Efforts to change employer practices have begun with lessening in the
public stigmatization of offenders through repeal of state reézrictions on

offender employment and in scveral instances the passage of anti~discrimination

legislazion pfohibiting the use of arrest records or (in two statéﬁ) con~

vi
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victions. A Certificate of Good Conduct for ex-offenders has been pro%osed

but presents danpers which should be studied, ’

Brograms to change employer attitudes heve been nuchOun, particularly
Job development efforts. DOL has also worked with the: Americ*n Bar
Assodiation, National Alliance of Businessmen and cngg&aycmes?to gain
institutional support for its efforts; a noticesble ﬁmission %aﬁ been
that oE the AFL-CIO and 1its affiliates. iy

Cbnce: for coordination of efforts lead first to the Modcl Ex=

Offender Program and then the Comprehensive Offenders Manpower Prograum.

The most ambitious of these, COPL, has not been tested, althougl federal

funding 1s expected to begin soon. [

i

6. A;Comprehenqivc GLrateﬁy ' | ’ ) : E

Ihe problem of arLiilcial barriers to offendexr employment may bL treated ;

[ae—

as one element (although by far the largesc excluding race and sex) of the . i3
larger problem of artificial employment barriers in gunoral. The dimen~ .
sions of the problem (257 of the work fcice) are such, however, that the

offender perspective can well be the primary emphaéis of concern. Eilther

e e e sl A
il b e

approach finds support in the Comprehensive Employment and Training Act

PR——

and DOL's program history., What s needed now is to go beyond this history

and the earlier view that the artificial barricr question is merely a

T

technical-operational dssue to a policy concern for its resolution,

A comprehensive strategy for DOL is neaded-~for ad ‘hoe policy detciminition :

“rga

is no policy at all, This strategy mugst encompass {1) all DOL progkam : i !

SRRV

activity, directly and indirectly relating teo offenders; (2) other federal

agency actions relevant to offender employment barriers; (3) labor market

 S%EL L e O

strategics to impact upon state and lvcal government and private employment
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~ I barriers; (4) linkage between criminal justice system and the labor 3y

market; (5) the supporting research ard development of new strategles; and

[ o e b

{6) DOL planning to support the stratcgy development.

DOL's Federal Role:

; - Public employment program unier CETA should be used by DOL to
encourage state and local government changes in their offender
employment policies.

_ Other DOL activities such as Job Corps, Bureau of Apprenticeship
: and Training, etc, should be coordinated in their efforts te

: - encourage labor market changes in offender employment practices
and policies.

Work with other federal agencies to increase access to federal
civil scrvice employment (CSC, EEOCC), state and local govecrnment
employment (EEOC, DOT Office of Revenue Sharing, LEAA Office of
Civil Rights Compliance) and private scctor cumplayment under their
jurisdictions(id), ’

Labor Market Role:

L. Present DOL efforts to encourage'repeal of state and local
S governmental barriers to offender employment should be continued
and expanded to link with job development.

_ Guidelines for job development snould be prepared to emphasize
quality of placement; R&D development of job-nexus relationships

with past criminal activity should be part of such guideline
activity.

Continuation of present organizational educational efforts (e.g.,
NAB) -should be expanded to organized labor.

A special effort is needed to inform employers of the often
1llegality of present barrier practices.

Criminal Justice Role:

DOI, should work with the federal criminal justice systems for the
development of new manpower linked  CJ models,

New programs such as linking manpower services with bail agencies .
or probation should be tested,

viii
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Research and Development Role:

- Research should focus on why and how employers discriminate;
personnel managers ciuld be given special training for use of
job-nexus criteria. :

Implementation of these cecommendatiecns will require a policy committment
by DOL for-the elimination cf artificial barfiers‘to offender employment.
Operationaily, this will require specialized staff assigned to develop and
jmplement an offender plan, for 1eadership'is needed, both within DOL
and within the federal government as a whole, In the past, DOL has pro-

vided the leadership (albeit inconsistently), particularly inscefar as

its activities have prompted proposed federal and state legislation.,

-+ The Depatgment‘indicated its belief in 1971 in testimony to the Congress-

that the time for action is now, We agree.

ix
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INTRODUCTION

In the early 1960's the Department of Labor began to develop a policy

i of,condern‘and involvement with the criminal offender. as. a special focus
. 1/

“for manpower services. ~ In 1973, the Congress formalized this involve—
" ment with the first permanent grant of authority to DOL for special manpower

services to offenders under the Comprehensive Employment and Tralning Act (CETA)
-2/
of 1973. The reasons for this long involvement are many, amongp, them are:
. 3/
(1) the potential reduction of criminal recidivism, (2) the identification

of individuals in need of manpower services through the criminal justice
system,ﬁjand (3) humanistic concerns for reform of criminal justice to
ensure indiv;duallzed treatment for the offender.S/

Whatcvergggé departmgnt s motive, the prov151on‘of manpowver services

~ to the offender ig” rapldly becoming a permanent part of the fubtlc of:
72/

criminal Justice from yre—trial release chrough incarcerat1on and parole.
The effectiveness of these manpower services is, however, limited by
-external forces &ithin theylérger community. Through the existence of
artificial barriers to employment baseﬁ on criminal recordvhistories un-
related to actual employment éapabilities and qqqlifications. d;scriminatory
, persbhnel'practices limit the ability of offenéers to utilize manpower services.

Thus, miliions.of individuals in thé labor force are adversely affected

‘ ’ 7ajl

by the mere existeuce of a criminal recoxd of arvest or cpnviction. N

Past reqeazch of the DL,nrtment of Labor has documented the existence

8/

of these barricr s; and prescenl program efforts are to some extent a reflection
9/

of departmental concern for this problcm. However, there has been no
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systematic review of the status today of this special employment problem

of artificial barriers to employment by DOL or anyone else. 'To that end,

-

~ this. paper shall focus on:

s

~-identifying and describing artificial barfiers;
~-describing the éxtent to which they operate;

-~describing aund assessing the effcct of majer efforts to
remove barriers and obstacles to such temoval; and

~=prescnting recommendatlons for new program and research
and development initiatives.

The emphasis here will be on DOL efforts under Tifle III of CETA
and to present élternatives for what might be domne undér that‘authorityQ
Impliciﬁ in the analysis will Se queétioniné of what’the bélanga should
be between DOL involvement in criminal justice program feforms or with

labor market, Before proceeding, two caveats are in order.

First, much of the data that is needed for full discussion is not

' available. Where this is the case, estimation‘will<be‘prdvided. "Paren-

thetically, the reader might note that the failure of data collection may be

o 1o/
taken as a sign of society's low interest in that data and the offender.

Second, two studies of artificial barriers to federal employment are

"preseﬁily_undefkﬁéy. One study is by the U.S. Civil Service Commission

itself, the other is by the Ceneral Accountlng Office for the U.S. CongrQSS.

L

.~‘vHongully these studies will add to our understandlng of the’ dyhamics

of Cﬁployment decision making regarding offenders for at least;that federal

-segment of the labor market.

:\»}l)

I. Some Prc]imiﬂnfv Definitions

‘Before Héginning with a'dcscription and analysis cf the artificial

batriersi;o employmenc'facing the offender, we shall first briefly discuss:
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(1) who the offender is--and where; (2) where criminal records are kept and
they are'obtained by employers; and (3) what types of employer practices

are encompassed by the term artificial barriers.

1. The Offender

An offender shail be defined here as any individual with a criminal
record of arrest or convictién. This definition conforms-te DOL's responsi-
bilities under CETA and parallels the reality of employers' equating

AL/
arrest with conviction.

HOW MANY? The Federal Bureau of Investigation rccently reported it had on
' . 12/

© file about 21 million individuals with records of arrest. Since not all

13/
arrests are reported to the FBIL we estimate the sum. total of oifenders

to be probably no less than 30 million individuals and possibly as high
14/ :
as 50 million. Moreover, the growth rate of first arrests is, we estimate,
: 15/
between one and two million per year. Not all of these offenders, however,
15a/

are in the labor force. No labor force data for.offenders exist except that
for incarccfated (prison) offenders which shows th&t 77 percent worked
within the last ten years.ié/ On the basis of these and more geﬁeralized
statistics on labor market participation, it is clear that a substantial
number (probably 20-25 percent) of the nearly 91 million labor force%zj

are potentially affected by past criminal records:.

WHERE?  Few arrests result in convictions. Few convictions result fn prison

'";:fﬁgﬂjailnﬂ‘ﬂhus; virtually all persons with eriminal records are in the

community, although on any one day ‘there are probably 350,000 individuals
~ 18/ ‘ :
in prison or jail--75,000 of them awaiting trial.
19/
_Ihusi,of the nine million arrests in 1974 these will result in about

o
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: the usual sentence; only 100, OOO will enter prison.

. -y
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three and one-quarter million convictions; af these, SOOfOOO will be for

felonies with supervised and unsupervised probation rathcr than prison being
21/ 22/
The two and three-

fourths million mzsdcmeanor convictlons will result in about 1 2 million

suspended sentences or fines, one million jail sentences, and 300 000
< 23/ :
individuals on probation.

Thus, the stereotype of an arrestee as a felon serving time in prison

is far from the truth. Rather, he is simply arrested, the probhbiliﬁy for

arrest for an urban white male being 58 percent, for the urBan black male

being 90 percent. Moreover, once arrested an individﬁal is likely to be.

rearrested (for reasons not necessarily related to criminal behavior);

24/
the median number of arrests for utban white males is 7, far ‘blacks, 13.7

Propensity ro rearrest is not a uniform phenomenon, however. ~Perhaps

25/
one-third -to one-half of those once arrested are never rearrested.

Wii0? - Basic demographic data about offenders at various points ir the

criminal justice system is extremely limited. Some data are availablg
about arrestees, while detailed data are available about these in prisont'

L4

Virtually nothing is known about those dp other intermediate steps: in

the criminal justice flow:

Persons Arrested by Police: If onc locks at all crime, serious and
less scrious, the typical arrestee is white (70 percent) .under 25
(53.6 percent) and male (85 percent). Blacks reprusent'“7 ) percent
of all, arrestecs. For serious violent crime, blacks represent

54.8 ﬂe:cent, ‘whites 43 perccnt 26/

Jnllfd Offenders: of fenders in "jail may be awaiting trial,vawaiciqg
septencing or serving sentences,normally for less than one year.
1 1970 wnbour 69,000 were on any gpiven day serving sentences din’
#3ail followin:; conviction. About 75,000. were awaiting trial and
g :5,000 awaitihg sentencing. - Virtuvally all those serving senténces in

Jail are male over the age of 18. About -4 percent are female, and,3
percent are juveniles. 27/ : ‘ ‘
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Offenders 1n Prison: Compared to arrestees, offenders in prison

are older (only 33 percent are under 25), more are males (95 percent)
and have a greater proporticn of blacks (40 percent). As of 1970.
about 25 percent have completed higlt school; the median crade level
1s 9.828 , a grade higher than the 1960 census showcd.f;!‘ About
one-third have had vocational training,3%/ and the Uniform Parole
Reports show that over haif of the_pqrolccilyelcasad in 1970
accounting for 65 percent of all releases == vere classified as
alcohol abusers, and another, 29 percent as drug zhusers.32: ’

Offenders in the Communitv, Probation, etc.t No data available,
.althougg ne might assume that they are. better risks than those in
‘ptison;~§?

WHAT? . The offender stereotype of the mugger or violent felon is an
inaccurate one. The large bulk_of arrests (68 percent), are for

minor misdemeanors, with victimiess crimes such as prostitution, drug

law violations, gambling, disorderly conduct, drunkenness, etc., accounting

36/

for 45 percent of all arrests.~— Only 20 percent of all arrests in 1972

were for serious -crimes, both those of viclence and those involving only

34/

property. ' And of serious arrests, nearly 4/5 were for property crime--

burglary, larceny and autho theﬁt,§§/

Juvenile Offenders
Special note should be given to the fact that juveniles comprise a
significant proportion of arrests. Nearly 34 percent of all arrests are
37/

of individuals under 18.~— Over half of these arrests will be referred

to juvenile court intake, the remainder will be processed as adults by the

' police.égj While presumably the records of cases referred to juvenile courts

are kept confidential, this is often not the case. The police may treat

an arrestee like an addlt by forwarding the individual's £iugcrp§ints

to state and federal eriminal record filles, notwithstanding juvenile status,
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39/

Fingetprints once received are rarely sent back.  Thus, juvenile arrest
records are commonly treated the same as adult records for all pfactical

40/
purposes.

2, The Criminal Reco?d_

For any single coutact with criminal justice, records of arrest an@/or;"
conviction exist at a multitude of points. Police records are kept at the
precinct "blotter," at central police files, in state criminal inforﬁaﬁion
systems and by the Federal Burcau of Investigation. Asg the individual
proceeds through the eriminal justice system, additional recordkfiles - L
will be kept by the courts, by the corrections system andwby the;parolé or
probation officer. These files will contain name,'fingéfprint, past‘crimina;>
record,.demographic data and other information. Access to’any of thefe
criminal record files may be had by virtuéll? aﬁy law cnfdrcement agency,

a multitude of personnel within those agencies, and other governmental bodies

o3

41/ 42/
including civil service and licensing agencies. Private employers are
43/ ‘ ‘

often given access either by law, or custom. In some instances, private

employers have used private detective agenciéé or credit reporting firms
44/ |
to obtain criminal record information. In at least one instance a

metropolitan police department has made a practice of notifying employe;s‘

of the arrest of an employée,ﬁé/ and the Federal Bureau of Investigation regularly -

45a)

informs federal government agencies of the arrest of an emplqycecf——

But while this information is readily available, often through computerized

fingerprint-offender files, it is in all too many instanées imaccurate or S g
incomplete.ﬁé! This is particularly the case for cliépiﬁg setvices for

hbal

‘newspaper reports of arrests used by credit agencies o ‘Evcn‘pOIiCe,‘

arrest tecords‘cémmonly fail tojprovide information about any subscquent

47/

disposition of the arrest.—~ Court and correctional records are also R o

replete with inaccuracies. L o T S Y
' ~6- PRI PR
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While a criminal record of arrest may be the basis for employment
denial, the availability of this information through law enforcement
agencies, credit bureaus, private detective agencies, écc., is so common
that the employer may not ask an. applicant about his or her criminal =
record history and consequently the individual may never know the reason
for the denial of employment., On the other hand, applicants will
commonly reveal the fact of arrest or conviction to inquiries by a
prosﬁective employer ~ often, it should be noted, with inaccuracies, such
as equating arrest with conviction.

In many instances, employers may not recngnize the inequity or-—-
as discussed later—-the possible illegality of refusing employment on the
basis of a criminal record. A derivative problem is, however, wvhile
a secretive rejection is itself objectionable, the mere asking of a job
applicant about prior arrests or convictions may itself discourage the

individual frgm even applying for a job.

3. Defining Artificial Barriers

Offenders are but one segment of the work force faced with artificial
barriers to their employment. Federal and state legislation has beeéen enacted
in efforts to prevent job discrimination on. the b%sis of age.ﬁ§fethnic or
religious background, religious affiliation, sexﬁg!or because the individual
is:physicallyég!or mentally handicappedQékl Where these and other factors
such as positive educational requirements are unrelated to-the individual's
ability and aptitude for satisfactory job performance, the employment
requirement or barrier may be said to be artificial.

The essence of artificial barriers then is the failtre to individualize

Jjob requirements so as to relate the applicant's abilities to the actual
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fequirements of the positicn in question. The offender is often faced

with such barriers because of employer assumptions related to the fact of

a criminal record. Such assumptions includes
=~an arrest indicates the individval committed a crime;

—~commission Qf a crime indicates a_lackvof~needéd skills
and inability to perferm work satisfactorily;®

-~gommission of a crime indicates an immoral or unworthy personality; ' ) v

—-c&%mission of a crime indicates the probability of future crime =

perhaps dlrectcd at the empldyer, co-workers, and clients
or customers.

These assumptions about the relatedness of a prioriﬁximinal record
to employability exist at all levels of the employment relationship from

recruitment, selection, placement through promction practices of employers

npd their agents. In the main, thowever, the impact of artificial barxiers
iéqfélt strongest'at the point of hiring. Thus, until recently the,existance 
of a criminal record as rcvealéd by the job application or pre-employment check‘
resulted in the applicant's rejection without any evaluation of the individual's
qualifications. Five factors supported this policy.

~The peneral practice of most employers was similav, hence
reinforcing -

~Tacit acceptance of this policy prevented the policy question from
even arising, as to whether the policy was fair to the applicant -

~Similarly, until the mid-60‘s,the unemployment rate was high enough

so that most employers did not have to seek to find qualificd applicants.
~Fase of decision making was enhanced by an‘automatic policy, 1educing

the cost of cmployee recrultment.

" =The .absence of an explicit policv for offender émploymcnt presents
a potential threat to the hiring manager should the offender fail
in the employment situation,

Y

o2



PR R Q.!{‘“"Fbﬁthyv‘-ﬂ LINPR PP P SEE L e R A . e e B e S e e e B g Ry i s s D NS Cgem ey a s 8w R AU IR A A s ]
: . NG e L eevne AR iy B
BT IEEI ot P i % n i e 7

Recently, under the impetus of Title VII and other governmental activities,

many large employers lave reassessed their of fender employment policies,

L e s

giving no attention to arrests without conviction and individualizing, to

some degree, decisions regarding offenders with conviction vecords. None-

A e e e

theless, the use of arrest records gnd a&tomatic réjection of arrestees is ”
still common.élgf = |

Where iﬁdividualized congideration of conviction records occurs, the
conviction is considered for its’rclevance to the duties and responsibilitics
of the job position, But, employers, both private or public, have.failed,
1in the main; to provide hiring officers with sp;cific criteria for evaluating
conviction recor& relevance for employment, In the absence of such

criteria to judge whether convictions for loitering or marijuana possession

are relevant to a clerk—t&pist position, for example, persconnel managers

- may be hesitant to hire the offender or may make decigions based on

idiosyncratic moralisms. One study of employers personnel officers found

i
i

that a eritical determinant of decisions to hire was the personnel officer's
review of the conviction and sentencing processes for a determination of
whetﬁer tiue individual had been punished adequately oi noc.égj If there had
been sufficient or excessive punishment, the individual was hired, if insufficient,
the applicant was rejected. |
The major import of conviction records is that the conviction signifies

that there has been a judicial determination that certain behavior has in

. = fact occurred. Arrest records, in contrast, signify that certain behavior
Egz.haﬁe occurred and that this behaﬁior may have been cri%inal’ Thus, over
one third of all arrests are dismissed by the police themselves or by the
prostcutor ﬁithout any attempt to prosccute, And of those prosecuted, about 20%

s are not convicted. To illustrate, data from the Los Angeles Annual Police

Report for 1973 show that of 487 homicide arrests, 116 were released without

- -




SRR GV g A e TIPS R £ s T e o e . > O T T R - P
py )

R o P P R Rt
?‘ ’ . . e e e e B Y e
P T ; . P ST

a criminal comp]aint;ég!_xansas‘City‘s Annual Police Report for 1973 ~
/a : . /

showed that of 115 homicide arrests, 53 were dismissed prior to trial.éﬁ

In addition to the normal defects of a police arrest, even in the instance u -t

a

g

of homicide, it should be remembered that arrzest may result from tha.

issuance of a bench warrant by a lower court judge or magistrate on : 1!

the untested and unvecified word of a éomplainant {(who is not a police

officer).ééf‘

Despite these infirmities of arrest recprds, employers still claim the

right to make factual determinations about the alleged crime and its
55a/

putative relatiouship to empl oyment ==/ 'This "retrial" may seem objectionable
to some, on the basis of constitutional-like arguments—-such as the pre-

sumption of innocence, double jcopardy prohxbitions and cqual protectlon—-but~

these arguments svem less significant than the due process needs for a fair

fﬂaf hearing. Such a falr hearing does not scem possible for these rzasonss

S L At

- There is a lack of impartiality of the faet flnder (e.g., unpressured
and unbiased judge )

R

- There is a lack of protection against ex parte proceedings and
decision making (e.g., compulsory process, confrontatlon of witnesses
and right to testify)

- There is a lack of counsel or other assistance

£ o s O

- There is a lack of rules of evidence to insure reliable testimony
(e.g., hearsay rules)

O

- There is a lack of objective standards for fact £inding or dec1e10n
making., ] 5 , ¢

Given Lhc,c possibilitics for abuse, it seems" hard to justify
(from the perspective of any cost versus bencﬁic c? society) tne conf
tinuation of cmp]oﬁbrs‘relying on arrest records fcrkscrcening job appiicqnts.
At bcst,‘it appears that the sole utility of arrest records 1s to signal for:

an in-depth examination of an individu11' job credentials, But, the

~lo- ' . ’ . ) o
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7~ District of Columbia's personnel office has indicated its belief that

arrcst records do not add any information not obtainable from the mere

B } orsgTRiet ¥ SHEA §
L x ;caiﬂexamxnation of the apmx&uaa* s work history.SSb/ If true, the same

observation would also be applicable to conviction records except for

; those statistically few cases involving serious psychological maladjust-

méné.zﬁj The failure of employers to demonstrate in numerous public

® _hearings any general utility for arrest records inl their decision making

" supports the conclusion- éhat the usefulness of the arrest records iies

solely in their convenience. They eliminate a need for in-depth

® examination of the applicant's credenti@}é;‘whatever adverse information

| they signify exists within the applicant's employment history#ﬁ'The dif-

ficulty 4s that this same convenience creates the artificial barrier to

) ~employment by denying individualiéed copsideration. Onc cannot logically
accept both the use of arrést records, with individualized consideration
of employment credentials, and also expect a savings in the cost of
reviewing job applicants. And since the same results might be expccted,

) with or without the use of arrest records, their use must imply a loss

‘ of individualized job consideration. Such sqperficial use is by definition

an ‘artificial barrier to employment,

~11-
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m II. DESCRIBING ARTIFICIAL BARRIERS TO EMPLOYMENT

Axtificial barriers to enployment may be catego:ized into three

types. These are: J

il

~~Lepgislative/administrative barriers denying gavernmental . . )
employment (e.g., civil service) ‘

~~Legislative/administrative barriers ljmicing’brivatu
employment - through occupational cor profegsional licensing
or governmental seturity clearance requirements.

~--Private cmployer practices and procedures. g

¥ : &

In additjion to these primary barriers, an offender may be denigd~;

employment because of an inability to gain a driver's license, bonding 3

or employment agency referral.

A. Government (Civil Service) Discrimination

. S S oz
The employment practices of government act first to deny employment

57/
opportunities within the fastest growing sector of the economy  and,

PR o)

secondly, as setting an example for private sector discrimination. The
federal government is perhaps most conspicuous in its practices-~incloding

those of tlie Postal Service-<but stata and local governments have the largest i
58/ .
share of the public sector labor force.  But while numcrous national ’

commissions have recommendcd the abolition of legislation authorizing or
59/
requiring public employment offender restriction, change fias been slow.

i

Y

* In the federal governman the U.S. Clvil Service COMMiSalOﬂ is in{tially
_ respenisible for determining the acceptability of Job applicants. By vivioe
60/ “ ‘
of Executive Order 10450 the Commission checks arrest r%bords of applicants
. i

through the FBI--witn, of course, the numerous errors tha€ suzh sccoud hand
;F\ records contain.cOQIIn 1966 President Johnson ordered the Coumission to ,fudy
3 :
its h*ring practiccs regarding ex-o[fcnders.6 /As a resulf, the Commi ssion in
“ - - \\ “

/
R

T
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1968 reviscd its procedures to remove ques:ions about arrests without cenvictions:

, 62/
from employment application forms for t11 but security semsitive positions.

A second change was that individuals who had been convicted are not per se

ineligible, but must have thefr "suitability" for employment detenmined by

6227
the CSC and the hiring agency: However, the Commission has not changed

its ﬁoéition that 1¢ has the right te refuse employment on the basis of a
record of arrest without a conviction; how often the Commission or the
federal agencies have exercised the right is unknown. ~
In practice, the procedures for suitability determinztions are subject
to criticism. Most significantly, there has been virtual}y no development
Sf the job relatedness criteria, such n; relating épecifi; crimes to occu~
pational groupings. Other problems h?ve been documented by a study for the
Inter~Agency Council on Cortéctions.gﬁ/ These include the inability of incarcerated
offenders to be examine&?ﬁén‘extensive period of investigation fér three to
si;LmOnths, and 1qcp1 and regional personnel ignor;pg sdirability repgulations'
limits on their diécrction. |
In the past two yéars, Senators Percy and Javits have requested information
about the impact of the suitability regulations. The CSC has rcfusﬁd to
provide this data, claiming it would invade the privacy of ex-offenders.
Perhaps in response, Section 605(e) of CETA, introduced by Senator Javits,
requires the Commission in consultation with DOL to report to Congress on
how 1its ex-offender regulations and procedures can be changed to expand
ex-offender cmployment. On October 10, 1974, a report was férwardod to the
Congress. It may be characterized, however, as unrcSponsivc to the Conpressional
concern for determining ways in which offender employment mipht be expanded
within the Civil Service. A separate study by the Governmrnt Accounting Office

is also under way, due in April 1975,

~13-



Instead of reporting on how ex~o££cnder employment may be cxpanded : &;ﬁ

the Commission issued in December 1973 a notice of rulcmuking, whieh 1f

adopted, will broaden-the ability of the Commission to deny ex—offenders

employment on the basis that their employment would adversely affect thL
64/

reputation of the agency and the government ,~—

7

"More recently, ityiSj_
reporéed that there are plans to utilize the federal suitability“fequire—
ments as a replacement for national security requirements: The intent here
is to get arourd the court's emasculation of the natinﬁgi securitv specifieetiees‘

in various executive orders by tepackaging the

ﬁamég@““ﬁédt in a new format.
About 700,000 federal jobs are under the Un“ %estal Service. While

technically a semi~private cotporatxon, ir”'empioymenc practices are. regu—
lated by the federal government through the Civil Sexvice Commlssion. Unt::.l ' — i
1973, the Postal Service excluded job applicants on the basis of arrest )
records only. Since December 1973, 'a cqnsent'drdef sigeed by tﬁekfbsCal
Service forbids such excluéions.gél o

As for convicted offenders, the Postal Service regulations apparently

required a local postmaster to justify hiring an ex—offcndef.éﬁ!

As a result

of these regulations, many local postmasters are understandaEIy under the

impression that they must refuseremployment ﬁo ex~offenders. - Litigatiou |

challenging this assumphion may soon.ﬁe resolved by a conseht‘decxee up-

holding the 1itigant.8Z/ B R PR -
State and local employment practices werc studied by Herbere Miller

for the Departmcntiof Labor.gg/ Among the major findings of this and}an

earlicr DOL funded survey by the National Civil Service League 88af weres

“—50 percent of state governments will not hire individuals wi&h arrest records.

~-~75 percent of county and local governmentq will not hire individuals
- with arrest records;

~-four states have legislation forbidding civil snrvtrc employment to
many, 1f not all, convicted individuals; .

~li-
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~=in another twelve states lcgislacion provides for discretionary
("may not") refusal of civil service employment on the basis of
a conviction; : ‘

~~civil service hirinp procedurcs in many states often result in

"unreasonable delay" in processing applicants' papers due ‘to
their prior crininal record; R

ﬁf~;he use by‘govcrnmeng agencies of qdﬁstions on job apflicntion:
forms relating to arrest records serve to discourage ex-of fenders
from applying for civil service cmployment.

State and'locai governmental employment has been one of the most
rapidly expanding sectors of the economy, rising from 8.6 percent in 1953
to 14.4 percent in 1970 of the tqtal employment on non~apgriculture economy
payrolls. 83/, |

While pudlic employment, then, constitut-s a major segment of the em-~
ployment market, millions of these jobs are clqsed to ex-offenders for
reasons ti~c bear little relationship to their qualifications. :Thus, of
those 12 states that by legislation either mandate or permit discrétionary

denial of employment, it is noteworthy that this group includes the most

populous states, New York and California, as well as other large states

N L 70/
_such as“New Jersey, Connecticut, Massachusetts, and Ohio. Another

21 states, including Iilinois, Indiana, Maryland and Pcnuéylvaniéli/also
permit denial of emplovment based on determinations of ‘'good moral character',
which 13 often declared lacking on the basis of a priﬁr cr;?inal record.

But as a National Civil Service~League survey shows;l~ county and ‘local
public employers discriminate against of fenders, pafticularly those. with 3/
arrests without conwictions, to a far greater degree,tﬁan do the Qtates.z—

‘While there has been progress in state émployment of offenders, no
such change is seen in local personnel praéticqs. In part, this lack of
ch;nge is due‘tg ;hc lack of attention paid to local government .gs an;employér,
a notabie exception being an or&cr of-thc Undéfsecretnry of Labor in 1971

that local cities under the Public Employment Program be forbidden to deny

-15-
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‘restriction in the 50 states related to crime records and which restrict the

" to those relating to civil service eﬁployment (described supra):

g o """“”“’r‘“\‘m,i‘x,\l\.u!ilm*cxﬁ\:xugn..'.u,
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employment on the basis of arrest records,  In contrast, the Federal

K Equal Employment Opportunity Coordinatihg Council failed recently even td

consider arrest or ‘conviction records An preparing 1its drafec guidelines
< 154
for state and local public employers, under Title VII of the Civil RighCS Act.—s

B. Government Licensing

Licen51ng, it is cladimed, is necessary to protect the public from un=
16/ SRR

qualified or unethical practitioners. With about 10 million 1nd1viduals 0%

_?_Z_ / e % { ";.;.z'

affected by licensing law, there are approﬁimabely 2,000 licensing

78/
offender's right to work in nearly 350 different occupations. galn,
as with public employment, service occupatxons such as those encvnpass d

.38/
by license laws are i1 an expanding sector of the economy.

The manner in which these licensing barriers operate is very similar
P:ocedﬁ:al
delays discourage all but the most persevering; most licensing barrigrs‘are

discretionary, not per ge exclusions; and the phrase “good moral character™

¥ including arrests.

is defined ig pruziice to encompass criminal Yacts,
A hybrid;variant of state liéénsing lavs op;féting to the hisadvantage ’
of ex-offcgders.of pariicuiar note is that of thevAiéoholic Eeveraye‘cbntrol
(ABC) lawsvéf several large states, includi ng New York, Californla, New Jersey,
Comnecticut and Missouri. In thcse states, ex—offcrders can not work in
places where alcohol is sold without the pcrmiss;on of the ABC Commlssion.
This may includé not only fetaiL liquor stores, but»élso restaurants, night f

clubs, gfocery stores and ‘even private parbage €¥ucks,'and includes the

¥
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,occuﬁations nf waiters, busboys, bellhOps} dishwashers, ete.  In New York
City alone, the Vera Institute of Justice estimates éhat 250,000 jobs are
affected by this requirement of offenders needing ABC Commission approval--

80/
which often 1s not given.

" State licensing laws are hot, hswe#@r;‘ﬁhgﬁsole iicensing barrier
facingsoffenders.‘“?irtually all municipalities have local ordinances
'jf;éuiatigginumérous occupations including such low skill occupations as
taxi drivers or even street vendors. A study of licensing laws for the

Department of Labor by the Educational Testing,Sefvice indicates that

local licensing laws have a greater impact on employment opportucities
- 81/
thar state licensing laws do. Virtually no studies of local licensing
, 8z/
laws exist, however.

A related consideration is the need to coordinate state licensing

policy with state correctionél pqlicy. Thus, until recently, such states

as New.York, IYlinois, and Kansas, to name but three, prcviéed their cérrec-

tional inhates training to become barbers; but state lice;sing laws forbade

their getting a license in those statesé While gynid§ might consider this

’ training to be a subtle form of banishment or exile, afnu%ber of these

states have recently takenysteps to provide discretionary licensing and

to mandate that correctional training is acceptable for- the ,
' ' 83/

institutional hours requirements of state licensing regulations. The

fact, however, that legislation was required does not make one hopeful about

~ | 84/
the concerns of the licensing boards for offender rehabilitation.

C. Private Emplovment

The great bulk of jobs in the economy are in the private sector. lHere,

as we have already noted, the offender faces barriers to employment based on

-7~



a record of arrest or conviction due in part to employer fears of cmployee
(u

OY . custiomer reactions as well as a fear of crime directed at the employet.‘

Numerous studies have qocumcnted the fact thatﬁprivate éﬁployers of ten

’refuéekemployment to individuals upon the basi;:of a yreord of arrest or

conviction; Thekaesidcnt's Commission on Law Enforcement and Administration

of Justice, for example, noted that 67 percent of cmploye's in New York City |
would not hire inéividuals with a record of arrest.8§( A more rgcent report
of the Néw York City Human Rights Commission reported thatkan estimated 28
perceut of the positions. available in those occupatxons embraced by manpower
programs had disqualifications for any~one with a conviction record.a??/
While there is some suggestion that employcrs are changing thelr hiring  policies
to ask about convictions rather than arrests,86/evidence to sUOWithat~indivi~
dualized consideration of the offender will be provided is sc;nty. (Indeed, 
the reader might note that there are virtuaily no studies of employers' use
of criminal records since 1967.) However, as the Equal Employment Opportﬁnity
Commission and other agencies press for crime-job relatedness criteria, |
private employmént hirlng practlces may then become ind1v1duallzed.87/

But if we have some base of negative information about employers
offender hi:ing practices, we kunow nothing about how employers apply crime~
job nexus tests. Nor are tgére any bffendcr relatéd stﬁéiés of empldyer
récruitment, prpmotion or placement practices.- And, neeéless to say;fthere '
are no studies Qalidating a crine~job'parformnhcé nexus. |

It is perhaps somewh1t 1ronical, then. that the only other informatian
available aboug/offender emplovmont is that which thtiiies to thcir success S
8 R N R L

as‘employees.
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D. Secondary and Other Barriers

3 In addition to the barriers already discussed, numeroué secondory
barriers exist--particularly at the federal 1cve1.§2/ Secondary barriers
’are those restrictions which telate’to the obtaining of employment qualifications
kréthcr than employment nglég.
The most important of these results from the necessity for many private
contractors to obtain security clearances for their personnel so as to
fulfill their governmeat contracts. ‘ o

: : “aa =
The Department of Defense reported in Congressional hearings;—! that over

1,000,000 private sector jobs (and about three tﬁ@cs that number of federal,
. ‘ 11

military, or civilian employees) are immediatgly)}ffected'by DOD security
requirements. It is not known, nowever, how.mz%; jobs are indirectly affected
through companies applying the same hiring qualifications to non-DOD related
/~ émployﬁcnt'positious.

Secondary barriers affectiﬁgvstate and private_empIOymént also limit
jqb opportunities. Chief among tﬁesg are drivers' license laws. In about
a dozen states, 20/ legislation permits or requires the withdrawal of
drivers' licénses upon arrest or conviction of a crime or lack of good uoral
character. Sihce many jobs require a driver's license for theif performance,

91/

the effect 15 to reduce job opportunities.—

»

Fidelity bonding of individuals as a requirement for smployment place-

)

ment presents another secondary barrier. Until the Manpower and Devcloﬁﬁ%nt
Trdining Act Amendments of 196522/ authorized a pilot Federal BOndiné

Ptogthm, émployers were not éble to-obtain {rom commercial security coﬁpnnies
a guarantce of récovcry for dishonest acts of ex-offender employees. Expaﬁded
to a national program -through the state emgloymcnt(services in 1971, it

93/

is unclear whether the bonding program is appropriately authorized by CETA .2

~19-
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It also dppears that the bonding program is not reaching its maximum
utility; efforts nccq to be made to explain ro local ES personnelyhow to
galn exceptfons from "blanket' bonds, so‘thac bank§;and other financial
institutions can hire ex—offend;:s.gﬁj
It is ihporsant to note, however, that fidelity bonding‘may~often '
have a substantial «eductable clause before becoming operative, so that in

fact the eanloyer (such as a banking institution) is in reality -self~

fnsuring against risk of loss in most positions for which dffcnders could

be hired. But not withstanding any desire to hire, the employer will need

a written waiver ftom the bonding Qompaﬁy so as to kecp thé fideiity bond in
éffect for the non-offender employees, For some reason'bonding cpmpanies
seem reluctant to permit waiver without unnecessary and onerous COnditions. o
And while the f?deral bond would give the employer protection for the |
deductable of the fidelity bond (thereby increasing his.prote fon) the
bonding companies will often request the cmployef.;ot to obtain federal
bonding as a condition of waiver, The main effect of the availability of
federal bonding ié not bonding itself, but as a source of preséhte againszﬁ

s R S4a
bonding company dlscrlmlnation.———j
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IIT. IMPACT OF ARTIFICIAL BARRIERS

The demonstration of the existence of artificial barriers and the
supporting documentation of the congressional hearings on criminal justice
data banksgéf combined Qith‘the statiétigs on the number of offenders lead in-
evifably to the conclusion that the impact of offender discrimination>is a
significant factor in the labor market.gég! This is perhaps qualified by tﬁe
possibilitiethﬁat criﬁinél records can be hidden from cmploycrs.géj Other faéts
sugges; ﬁﬁat this qualification is without merit where there has been a substantial
period of inéarcerétidn; this period of time must be accounted for on
resumes of employment experience, making concealment diffficult. Incarcera-
tion for arrests, on the othef hand, while perhaps of short duration, are
‘difficult td hide from present employers. In any case, virtually all
- public emplayers and many private employcrs’ohtain criminal recotd,inférma-
tion from local, state and federal law enforcement authorities.gz/'Computeriza-
tion of criminal fecords threatens in the near future to make available
the records of all offen&ers‘tq any one who wants them,gg!making conceal-
ment imﬁoésible. Finally, the point should be made that public poiicy

should mot be made on the assumption that offenders should be encouraged

- (or expected) to lie. .

A. Offender Employability

Not all agree that artificial barriers are a significant factor for
99/ :
of fenders in the labor force. Some argue . that concern over artificial
barriers, particularly licensing, is irrelevant to the realities of the

labor market, since most offenders have such low skill and educational levels

~21-



for reasons of race, sex or whatever other non-job.related rationale is

PR

that they do not compete for jobs subject to ¥ estrictions. Two points
need to be made in response to this argument. The first is that this
stereotype is based on perceptions of the skill' level of offenders in

100/ .
prison,: not the millions of others with records of arrest~-or, if

éonvicted those placed on probation. Secoﬁdiy, even with reference to
1mprisoncd offenders the argumint about employabili»y is wrong. At worst,
the skill levels of ex-felons is not significantly different than that of

other disadvantaged. Yet natfonal policy, as discusscd earlier. has been

to work to eliminate employmen:‘discriminéfionfaffecting the disadvantaged

used. It would be‘only équity'to require similar effortﬁfjg} even the ex—

“felon, and perforce, the arrestee; Jluvenile qffender, or o ddenicanant.

More significantly, large numbers of those in prison axﬁ\i\dced . ' ' 3

employable by anyone's standards. Ccnsus datq for 1970 indicate“that about
_101/ .

25 percent have compLgted~high school.  Earlier census .data fro? 1960
show t&at only 33 perceﬁt were unskilled workers prior to incaréerg;ion, @9‘

thejfgmaiﬁder‘being in professional, skilled or clerical wotk./fézhally, ic.
it i R
a

,ﬁﬁﬁuid be remembered that many jobs affectedxby formal statutdry restric~

tions are well within the skill level of all but theklowesc.qualified
individuals. Work as a bushoy in a restaﬁranc, driving'a taxicab and so

on does not. require a college degreef

B. Symbollc Impact of Formal State Barriers

State Jegislative barrlers may have an cffcct additional ﬁﬁ that of
denying employment.  Some commcntqtors have suggested that these’formal
barriers: serve to "label" the offende: to himself and the public as an

"untduéhable." Thué,rthese‘writets belicve thaﬁ people béhave as others' S v

22
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expect then to behave. If society has labeled a person as untrustworthy,

theAindividual will believe he or she is indeed not rehabilitatable and
104/

continue on a carecr of crime. .

The cxistence of state barriers may also serve to reinforce private
sector fears.of hiring offenders. Support for this view comes from anecdotal
repofts on the Federal Bonding Program Indicating that numerous employers
have hired offenders on the strength of the ES demonstration of their
being bondable, without requiring an actual bond. The raﬁionale for this
1; their belief that the offendcg ;an not be such a bad risk if the govern-

ment is willing to bond him— 105/ In some instances, state barriérs may also

Berve as a direction to the private sector not to take:any action prior to

employment which might lead to eventual licensaryAFeview. For example law

scheols will often consider an applicant's arrest record in their admissions

policy and decisions. The rationale for the policy is that the law school

should not encourage an individual to spend finances in a futile attempt to

gain bar admission. Of course, not every law school graduate applies for bar

admission as legal training is often useful in business. And such practices also

prevent the individual from challenging in court state policies discriminating

against the offender. a

C. Cxime and Employment

S 106/
Employment provides financial resources for the individual. In

addition, the development of regular work habits, the avoidance of excess
leisure time, the fact of participation in society, etc., all lcad to
the belief that cmployment is a necessary 1f not sufficicut factor in

_107/
of fender rehabllitation. What data there is suggests that the relation-—

-3
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ship between the two 1s highly complex. Looking dt the single factor
of financial resources, an unpubiished U.S. Burcau of Prisons Study shows:\'
that prisoners released with relatively large sums of monc} ($8,000387re
both more and less likely to recidivate depending upon their age.~l~—

‘ However, the quglity of manpower services supgests that we would
be unrcalistic in expecting méjor changes in client crimina;’bghayior.
Thus, for example) ﬁ scu&y of vocational tyaiging £l Mi&h&één sliowed only

b 109/
15 percent utilization oi traininﬁ upon release from prison. Nor have

community corrections efforts been more successful. A recently completad
evaluatidn of DOL pre~trial intervention programs showed that the impact of
job placement and. development services was of sho;c duration = six months.llgf
A similar study of job placcment assistance to parolees fcund no impact due’
to the poor quality of plucemeuts.lll/ Wtih so little primary effect (e.g.,
manpowefigervfces utilization) it is ihevitable that studiéé foéusing on the
derived effect upon recidivism will have negative findings;

But, although research has not yet demonstrated any direct causal relax
tionship between employment and crime,liz/it is importaint to note that there is

no research suggesting the contrary conclusion of novrelation between crime to
13/

unemployment.i—- Indeéd, the likelihood ofwresearch demonstrating such & nega-

tive conclusion scems low, given both the a‘priaffitelationship between nany
types of crime and employment status as well as the numerous anecdotal des-
criptions of this relatlonship.

-Future research should concentrate then on distinguishing between failure
of 6anpower services upon, first, employment, and then, but only then, upoﬂ‘
recidivism rates. Morcover such researcli should look at ﬁhc o£fcnder§ satié—
faction with job plnccmé&t, ahd not merely the fact of placemcht; Poor quality
job placement may rcsuli in increased dissatisfactioﬁ with one;sﬁlf and soc1ety

and thereby increase rccidiviSm.113a/

—24“
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IV. LEGAL ENVIRONMENT

Not&ithstand;ng,ﬂny corinonality of practice, there are many circum-
stgpges where egploycrs may not legally utilize eriminal records of job
applicants. Fc@gral constitutional provisions and statutory legislation
forbidding raci;i discriminacion, as recently interpreted, prohibit the
mere asking or utilization of applicant-arrest recdords and limit
the inquiry into and use of conviction records in employment decisfons. A

bricf discussion of these principles as they apply to-both private and public

sector employers is necessary to provide the framework for a more thorough

e
.....

records as an artificial barrier to cmployment.

“A. TPublic Employment/Licensing

Like any other facet of government, public service employment and

licensing are subject to the limitations of due process and equal protection

“lguarantegs of the Bill of Rights and l4th Amendment to the Constitution.

The constitutional standard for due process and equal protection is that
114/

————

the action be ratioﬁglly related to soméylegitimate governmental purpose.
In some instances, this action must be the least drastic alternative avdilable
to government to attain that gurpose.nilé/

Application of this coﬁstitutional spandard to a public employment or
iscensing practice of rejecting applicants on the basis of arrests without
convictions has resulted in a judicial finding of a lack of rational relation-
Those court decisions

116/
that have explicitly

ships between the arrest criterion and job fitness.

such as the 8th cirecuit decision {n Carter v. Gallagher,

—tr,
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dealt with thig employment question have uniformly ruled to such effoct;
other cases involving state licensing privilegcs reach similar con.lusions
with the U.S. Supreme Court decision in Schwar v. Board of Bar Exﬁnirers

miv/
being the leading case.

In aadition to the federal due process requirements, a number of
118/
states have in recent years passed legislation or acted through
119/
administrative or executive ordar ~ to prohibit state employers from

denying employment or licenses on the basis of arrest records.
Civil service employment and licensing decisions may, however,
legitimately take into account records of conviction, but with some

11%a/ 120/
important iimitat ons. In Carter v, Gallagher, . the appeals court

indicated that those convictions that are directly or roasonably related

to the position in question may be taken into account in hlrlng decisions.

Application of the "dlrect relationship” principle is, however, unpredictable

121/
at present. In one recent case, a U.S. District Court struck down

a Department of Transportation reguation denying an interstate commercial
driving permit if there had been a drunk driving conviction within the
past year. The court ruled that the regulation was too bread in not

122/
limiting its application to drunk driving copvictions while emploved.

Although due process will permit some employment use of conviztion

records, equal protection guarantees may also be viclated by the sclective

use of these records to bar employment. In Muhammed A}i v. Division of

State Athletic Comnission the court ruled where some individuals ave granted

licenses, despite convictions, but similnr individuals are denled licenses,
and no disclnction between the two is given by the licensing ageocy, equal

123/
protection of thc law is violated.

~26~ »
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‘leading case prohibiting the using of arrest records by privatg employers.

LB i s W vt P S Bl 1 o U MY o M W A s S S S s Yy

In addition to Constitutional prohibitions, Title VII of the Civil
Rightg Act limits the use of arrest or conviction records by state or

local governmeht employers. Numerous cases have ruled that thelr use
' 123a/

by government is discriminatory and have enjoined their use,

B. Private Fmployment .

Private employers discriminating against ex-offenders violate Title VII

of the Civil Rights Act of 1964 where the job applicant is a member of
24/

a minority group.l*~ Thus, under EEOC rulings the asking or use in

employment decision of arrest records is per gg a violation of Title VIILgé/
because of the differentizl impact upon minorities éndvthe lack of any

pfovable empioyment qualification justification. Gregury vs., Litton is the
' ‘ k 125a/

However, under Title VII convictionc i1.ay be asked about and uscd, where they
4 . : . 126/ ‘
are directly related to the job i. ,uestion.~——
State Humar Rights laws forbidding racial discrimination may also ba:

private employers from asking or using criminal records for employment

purposes.izzj Other state legislation may specifically bar employers
inquiring about records of arresﬁlgg/ 129/

or conviction=—" without regard

to racial impact.

€, Conclusions

While the court decisions are not numérous, virtually all agree that

neither public nor private employers may inquire about or use records of

arrest, They may, however, inquire abeut or use limited types of conviction

records. This 1s not to say that an employer may not legitimately ask

about conviction recorids, but rather that those court decisions upholding

130/

~this right are limited to the particular facts cf r.imt:,case-*—-~ and will

~r
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.-one about convictions.,~—

B D |

not suﬁﬁort any broad based claim to permit discrimination against offenders;

And, perhaps just asjsignificant i15 the explicit court deci$1ons are the .

substantial nﬁmber of court cases chat haVe\Peén secttled by consent decrees,

wuith financial settlements for the plaintiffgbin many of these casés;lgl/
But while the state of the law seems. clear, few employers seém aware

of the lavw's requirements, There have been virtually no efforts ﬂy govern—

ment ageq;ies to inform employers directly; in at least oné instance,

however, an EEOC investigation of minoxrity hiring practices has resulted .

in that é&&pany and 1tg affiliates replacing questions about arrest with

i

32/ ; . : . o
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V. LOOKING TOWARDS SOLUTIONS

'

The crux of the problem of artificial barriers to offender employment
{6 two fold: (1) the telief of employers that criminal records are relevant

to their employment decisions and, (2) the availability of criminal records

3}

(és described earlier). The variety of partial solutions presently available
have been aimed at one or the othef o§ these factors. Record availability
has resulted in litigation or legislation to expunge (destroy)-criminal
tecords; in a few instances there has been criminal prosecutions enforcing

a state or local law prohibiting dissemin9tion of criminal records to non-
law enforcement agencies or personnel. More recently, there have been
efforts to limit access to‘criminal records through "security and privacy"
legislation; With respect to employer attitudes towards the offender,
program efforts have aimed at chqnging these attitudes. Often such “educa-
tiénal" efforts are combined with manpower setvice delivery programs for

offenders. But, until recently there has been little coordination of these

various programs and other strategies; our discussion here will describe
DOL efforts to develop local, state and federal coordinating models for

of fender manbower services,

A.  Data Availabilitv:__Expungement

Efforts to rcstricé\ihe availability of criminal records focused
133/ ' : :
initially upon expungement or sealing of those records through case by

case litigation or through lepislation setting broad parameters defining
134/
cligibilicy for expungement.

In the main, litipation to expunge records has been directed at arrests

135/ ;
without convictions. With some exceptions, the trend of

o , ’ g
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court decisions 18 in favor of permitting expungemeét. 136/but of ten limited‘
to those cases where the vecord is clear that the initial arrest itself
lacked ﬁrobable cause.-lézj The rationale for such a Qualificatioﬁiisjv
perhaps, unconvincing,hzggjand combined with fhe difficuity of sho&ing a
lack of probable cause in a courtroom settihg,—iégjrefleéts che ambivalence

of courts towards “rewritine history." Given the limited impact of any
140/ ,
single court decision, the major effect of these cases has been to

illuminate the need for legislative action.

Twenty . states presently have legislation which, to varying degrees,
: 141/

eipunge records of arrest mot followed by. a conviction. \ Most of these

i R

states have had such’ legislation for mahy’yenrs, although there does secm S
to be a trend towards:&their adoption ~= Lor.at least their expansion to

include all arrests noé~previously included. The effectiveness of

these provisions may be somewhat doubtful for a variety of reasons, particularlv4

the failure to provide foyx automatic expungement; instead, most legislatioen -

requires the individual to:petition the court for expungement, which may

often be subject to judicial7discretion. In a few instances, arrest records
are required to bg returned automatically when charges are dropped or:a’

hot guilty findiné‘qqcuts, but there is evidence indicating that the
DR U o 142/ , ,
statute's mandate is not always followed. © . ¥here a failure of retuin

often occurs, it is less reasonable to believe that all copies of the arrest

records «re returned or destroyed. Moreover, the multiplying nature of

criminal records from thc_Stqgionhouse to central police files to state,

i{nterstate and federal record systems makes numerous returns for records
- 143/ o

necessary.  Yet few of the expungement statutes provide far wotitrication
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e of subsequent expungement or of demands fot return of expunged records to
, 144/ ‘
! the state and federal agencles as a part of the expungement process.

A related problem is whether the individual whose record has been expunged
, can legally deny belng arrested upen inquity by an employer. Recent legisla?
® 145/ _146/
ction in Connecticut and Maine . includes such provisions, but most
earliér‘legislation does not; the ﬁaine legislation 1s interesting in that
its language may also bar employers from using arrest records in employment
@ decisions, although the leg1slat10n provides no remedies for - such action
(as injunction) by itself. A4/ .
In a number‘of SEQCes legislation exists to "sct aside" convictions
after a specified period, most commonly after successful completion of
® ~ 148/ - 149/
. probation. In,Georgla, "~ the legislation specifically provides that
the conviction has no legal effect for any purpose, so that an applicant
~_ ~ may deny to the ewmployer the fact of conviction‘“lég/

Any evaluation of the merits of expungement must weigh the law
enforcement utility of criminal records against‘their disctiminacory employ-
ment effect. Yet no study of the actual usefulness ef criminal records’
® exists. Some evidence that most c¢riminal réco:ds bave little or no utility

does exist, however;“'Thus, LEAA has testified to Congress that of 18 million

arrest files in the states, only 5 million need be retained when these records

° are transformed to a computerized retrieval system:.lé?,éllt may well be that a
study of the actual utility of criminal records would reduce theif number
' "even further-—leading to the possibility of a reduction in those files and
. consequently reducing the emplqyment problems of millions oE‘offenders.
° . | ; .
B. Data Availabilicty: Security and Privacy Laws
";A,; As indicated earlier, while numerous states. and local jurisdictions may
= ey ;
o
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legislation, may not have criminal penalcigs.

have laws or policies prohibiting release of criminal justice fecords to
non-law enforcement personnel, the pieéemcal structure of these laws ;
scemingly has had no effect in inﬁibiting employer‘acccs; to such records;_lél/
With the sihultaneous advent of both fncreased record availaﬁility through '

computer technology cud federal funds for this technology from the Law Enforccaent'

Assistance Administration, concern has turned from mere prohibit{on to’
devising regulations and procedures for ensuring the

152/
of computerized criminal record data banké.

"security and privacy"

As a result, legislation has been inﬁtoduced into Congress to regulate
153/ ~ _154/

both the Federal Bureau of Investigation E_ and the states in their

dissemination of criminal records. 4In the‘ﬁain these proposéls would
complement other state legislation now in,effect such as the bans bn re)ease .
of information to employers. | | |

“A number of states have already passed security and privacy legislation,
inc;uding Massachusetts,  Arkansas, Alaska, California, Lou151ana, Minnesota,~

155/
The experiences of these states with Security and privacy

and Iowa.

legislation is, however, unknown. The qucstlon thus ‘remains unanswered

whether rules and procedures can inhibit usauthorized dissemlnatlon of crzmlral

156/

records. Indeed, what evidcnce there is suggests that employers still
-0

obtain crlmlnal records, either from local police files or in one dinstance,

A5/ :

sealed state files.. However, while ‘computer technology brings with it
dangers relative to the concerns here for addcd dlsscmination of criminal
records, it may well be that its expansion to 1ocal pollcclprecincts can be o

combined with éxpungamcnt programs to‘effectivély limit dissemination;

It should alqo be noted that the sccurity and privacy laws. unlikc carlic
_1s8/ :
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, C. Employer Practices: Legis]ation and Litipation

State legislative employment barriers for offenders are thought to
N : 159/

have a secondary effect on private sector employers' attitudes.

Repeal of these statutes would presumably have a positive effect on these

same attitudes, as well as influencing civil service managers and licensing

boards in their decisions.

Where mere repeal 1is not sufficient to cffect'change, anti-discrimination

laws may be prepared. Discriﬁination on the basis of arrests is explicitly
barred in several stateéjlég/while only Hawaii and Massachuéetts‘bar dis-
crimination based on convictions._lélj At present, a feder#l of fender anti-
discrimination law modeled on the federal age discrimination statute is

presently under consideration, although it is uncertain whether it will
162/

‘even be introduced in the Congress.

In contrast to the legislative prohibitions above are the legislative
gchemes for providing a “status elevation" ceremony comparable go/the status
stigma of conviction. In two states, New York and California,lﬁé
legislation provides for a Certificate of Good Conducﬁ which is given an

offender after a specified period of relecase following sentence termination

where the individual can demonstrate no subsequent arrests and good behavior.

Analogous to the executive pardon, the certificates are, however, virtually

164/
unknown by employers. But while the certificate rationale is to educate

cmployers that there are differences between offenders relevant to employment
performance, conceivably, the effect might be to dissuade employers

from hiring offenders without a certificate during that pericd of time when

~33-
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“Thus, numerous job development programs were btegun, such as Operation Dare

B et T R LT

employment is most needed--right after conviction or release from prison.
Little is known about the actual effect of thcé@ certificates, altliough
the Department of Labor contracted for a limited evaluation of the similar
Certificate of Exemplary Rehabilit?§§7n for veterans with dishénorable

discharges, which it administers. What cvidence there is suggests

potential discriminatory problems resulting from the necessity for application

;
// I

for a certiyvicate -~ with the built-in socio~economic bias that any procedurc
requiring an applicant to petition a gov;rnmcnt ageucy must overcome.

) in addition to legislation, litigation to enforce existing laus; such
as Title VII, can also positively affeét employers;‘attitudes. Indeed,
until recently there was a consc “ous effort at the‘local level to
coordinate litigation efforts with other program activities to educate

“166/ |
employers; but with the demise of the OEO backup centers to the legal

167;’

&+d program, only a few lawyers in this specialized avea of law may remain.

i

D. Emplover Practices: Prisram Efforts

One of the most Important lessons of the MDTA prgéon training program
was the discovery of the need to emphasize community acceptance of. the,
offender and the dcveiopment of programs whiéh were aimed directly and
indirectly at iﬁcreasing employer acceptance of. offender job applicants. oy
in Chicago, as efforts to convince cmployers tq;hire;prison rcicasees.

Other ptojécts'have attempted to train éupervisqrs }n the special problems
of intcglaigng'bficnders into their'work’forcé,*;gg-ﬁhile an AFL*CIO project
funded~by LEAA Qd?ks with local‘unions to help off;nders gaip acceptance

| 170/ v ' ) ; .
from their co-~workers. : ; : . et
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 programs for offenders are sponsored by unions.

R

On a larger scale the Department of Labor is working with the American
o171/ 172/
Bar Assoclation, the National Alliance of Businessmen and the
‘ 173/ '
Jaycees ‘to gain through these institutional affiliations greater acceptance

"of offenders with their memberships. Little effort has been made by DOL to

work'with.organized labor, although some of the most successful manpowex
174/ )

§

In‘thcory, these community acceptance,efforts'are linked with other
programs for manpower Service delivery ﬁo of fenders, be they instituticnal
training programs, érccrial intervention projects, etc¢. In practice,
coordinatioh at the local level ﬁay be minimal. For example, in some inst;n;es.
competition may be inferred between different offender manpower progrnms—l_i
for job placement with a’resultant employer antagonism to multiple hiring
requests.
A gradual recognition of the inadequacy of a fragmented manpower service
effort led to the Model Ex-foenderslzg/Program's efforts to coordinate state employ-
ment services (E.S.) manpower programs at the different stapes of criminal jus~ |

tice processing from drrest through parole. These efforts were continued

with the Comprehensive Offenders Manpower Program which provided grants to

177/

- governors. of eight states to develop a comprehensive program of services—-

to bring together all the relevant state agencies including the‘E«S. and
Vocational Rechabilitation and Vocational gducation. |

: £ Since the Dcpartment of Labor is but one of scvcral‘fcdéral and state
agencies funding offender programs, any coordinatinﬁ vehicle cannot be limited
to DOL activities for it to acécmplisﬁ its avouwed task, As awresult,'

the Seccretaries of DOL and HEW and the*Attorncy'Gcneral rcquésted the

gtate governors to prepare plans for coordinating the'activitics of

their respective federal and state agencicskézg/ Twenty~cight plans were
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4
submitted by the states in 1971°using their own funding; of these, eleven
states submitted revised plans in April 1975. Apparently agreement has k N
‘beer‘l reached recently between the federal agencies to fund a two-year test '

" of COPE in five selected states at a resource level of $5 million, and ’ o Q
avards of COPE moneys are expected to be given by May 15, 1975.-!'-?—9-/ v
7
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VI. A COMPREHENSIVE STRATEGY

Development of a strategy to reduce and eliminate artificial barriers to

the employment of offenders will be based upon these’ principal points:

fmagined to exist for all offenders.

~The records of arrest or conviction are available to private and public
employers, forming the basls of an artificial barrier to employment.

~The effect is to eliminate the offender from consideration from cmployment

in millions of jobs in government and private employment.

. ~This discrimination is often contrary to law inasm:ch as the useof |
criminal records to deny employment is irrelevant to any bona fide

occupational qualification.

The datum sbove indicate that after the problem of race and sex,

offender discrimination is the major artificial barrier in the labor

market. Thus, whether the concern is for offender discrimination as such,

or artificial barriers in general (either focus is appropriate under

CETA), the need for action to alleviate offender discrimination remains.

However, future DOL efforts must go beyond those of the past-—-which may
be characterized as considering artificial barriers to offender employ-
ment- to be a technical-operational issue, with little or no policy

i

concern,

But, given the view for the policy importance of the problem of artificial

barriers to offender employment, DOL must then build upon past expcriencé to

~ 37 -
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~A minimum of 30 million individuals have records of arrest or convi¢tion;
in most othcr respects they are essentially indistinpuishable from other
participants in the labor force. Whatever subset differences mipht
exist between some offenders and the general population should not be

e o v ey i -...s-;
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develop new program stracegies. Coordination, however, will be rcquired‘at

policy making and opetationai levels within and-without the department.

"

. For the most significant lesson of the past 1s that DOL can not successfully act

< ot i A D ‘M&Mu

alone., Thus, planning and action linkages must be reinforced or developed -
I ' '

T

anew with: T ; | Co

=0ther Federal agencies

-Major labor market entities

~Federal, étate and local criminal justicé systems

The first priority should be, howcve#, to d@vclop a policy level conscious—
ness within the department for the offeﬁders' empleyment problem, as
such, or as 5 subset of the larger question of artificial barriers to ecm~ ’
ployment, There should be increascé}eﬁphasis on coordination, includiﬁg a ©
new invclvement by DOL divisions not heretofor previously involved in the offen-
der program. To accomplish these tasks, DOL should formilate a”éentral plahning
unit responsible to the department's policy makers and whicﬁ would direct or

coordinate operational and R&D activities of the department.

A.  The Federal Role

DOL's activities within the larger universe of Federal activities affecting the
offender should be centered first upon coordinating its owm ianternal activities -

and, secondly, as an advocate with othcr'federal~agen¢ies and the executive:

branch for changes in policies and actlions regarding the empigyment needs of

the offeunder.

Within DOL itself:

~I'ublic employment proframs authorized by CETA provide a Tocus for DOL

action to encourage change in state and local governmental employment
policies.

~Title IIT (of E?TA) programs for the aged, youth and other spegial (non=
offender)man;nver target groups have the potential for providing policy
concern with offenders. Youth programs may be particularly important

bec .use of the intcraction bepy/Ln offfender labeling and labor market

N

T,
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entry problems. Other DOL activities under CETA such as the Job Corps
should bLe reviewed for offender discrimination policles or practices
of thelr sponsoring bodies. The Bureau of Apprenticeship and Training
is yet another DOL unit with potential application for encouraging
changes in private sector cmployment policies,
~The 0ffice of Federal Contract Compliance can influcnce the private
sectors' employment policies discriminating against the offender.

At a minimum, employers should be made aware of the often illegality
of discriminatory practices.

Within the Federal government, DOL should work to:

~Increase access to federal civil service employment by offenders.
The Department's participation on the Equal Employmer: Opportunity
Coordinzting Council is one vehicle for this effort., Other Federal
agencies with policies adversely affecting the offender's partici-
pation in the labor market should ue encouraged to review their
policies and practices. ' The Department of Dcfense national security
requirements for govermmental and private contractors employces
should be so examined,

~Encourage other agencles such as the Equal Employment Opportunity
Commission, Office of Revenue Sharing (Department. of the Treasury),
the offices for Civil Rights Compliance of the lLaw Enforcement
Assistance Administration {(Department of Justice) etc., to develop
and apply policy on labor market activities under their jurisdictions
insofar as those activities include the discriminatory use of crimipal
records in violation of Title VII of the Civil Ripghts Act of 1964. {ﬁgj '

Join with R&D efforts of other federal agencies such as the National
Institute of Law Enforcement and Criminal Justice (NILE) of LEAA,

the Center for Studies of Criwe and Delinquency (NIMH) ete.  Planning
for common data collection, evaluation methodology, grants, awards
should be instituted for these énd other purposes,

-A final federal responsibility for DOL should be to respond to the
Congressienal directives for studies to reduce the effect of artificial
barriers to the employment of offenders. Inmsofar as it is péssiblc, poL
should examine legislative proposals to:

~limit dissemination of criminal records through Security and
Privacy legislation, 131 18173 limit the existence of eriminal
records through expunjement .lepislation (inasmuch as disseminaticn
cannot always be controlled)}82,'; provide specific legislative
authorization for other employment barrier-related changes
(e.gv, prison industry reform,183/- ewployer incentives to hire 184/
changes in civil service laws 185 or that of the Federal Deposit
Insurance Corporation).igg/ :
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B, Labor Market Role

DOL'as program expertise lies in general with(ﬁ)e labor market., This exper=-

tise has not been systewatically utilized to assisc Operationalvprograms for

/r \,\

‘the broad spectrum of offcaders or for 24D of new proj.am inltiatives.

~Present R&D efforts to remove state legislative barriers to offender
employment should be continued and expanded for a similar effort with,
local government,

~Clearinghouse activities for statutory employment restrictions should
be linked to a new and similar élearinghouse effort for employment
opportunities. {J
~DOL's practiccng! of funding non-governmental organizations such as the
American Bar Association or the National Alliance of Businessmen sliould
be contfnued and expanded. Organized labor, particularly the AFL-CIO
Coomunity Services and Human Resources Development Corporation or the
United Auto Workers could provide vital and nceded assistance to a
program seeking to gain co-worker and management aczceptance of the
offender,

=-DOL should provide guidelines and technical assistance to public and
private employers. However, technical assistance 2f£forts nay require 188/
R&D development of jnb-nexus relationships with past criminal behavior>— .
But: there is no such need {or DOL to wait to inform lucal prime onnso:s,
ES personnel; ctc., of their obligations for such issues as employer
requests for applicants with no criminal records, which are violatlve of
Title VII.

-Job development programs at the local level for gaining employer acceptance

of the offcender should be emphasized. Howevcr, stress sheould also be placed

on employment acceptability to the offender; "unsatisfactory™ job place-‘
ments may result short term in anren§od/of£cnder recidizrism and long term
in increasediemployer discrimination. Reliance on local level prograns
(e.g., COMP or local prime sponsor fusided) is necessary but not sg*f

these should be operationally joined with national employer efforcs (e.g.,
NAB). Other prime activities such as a ‘cieuringhouse effort, technical
assistance to prime sponsors should be used to provide communlcatxvn
between state and local projects, on the one hand, and national job
development on the other. , k

~ 40 -
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C. Criminal Justice Role

The provision ef manpower services, training, job development, coun-

F el fer i sabar often boen by itself a major criminal justice system

.

change.‘ The neeé io de;elop linkages between those programsvand the labor
wmarket has generated even more change within the system ; e.é., Hutu#l
Agreement Parole - and parallel to the system - e.g., pre—triél inter-
vention. Horeﬁvcr, DOL's own concernsifor criminal justice system change
18 matched by‘the prospect to criminal justice of increased ecffectiveness in
}educing recidivism. The development of new models for cooperation between
labor market delivcry vehicles ‘and criminal. justice should continue in

the future. Utilization of info-mation and lessons gained should also

- . L - : i
continue. Mowever, direct DOL funding of CJ reform for reform as such .

‘would divert needed model develobment funding and is to be avoided.igg/

Specific R&D recommendations include:

~DOL shiould invite the U.S. Bureau of Prisons and the Probation Division
of the Administrative Office of the U,S. Courts to share DOL's ex-
pertise for the benefit of the 40-50,000 new federal arrestee's cach
year ~ each of whom may well be affected by the discriminatery prac-
tice of employers, 1In tiis manner, DOL could assist in the Federal
responsibility to prevent unfiecessary estrangement between the offoeder
and ‘the commuuit{ as well as gain an accessible testing ground for new
program ideas.l191/ -

~Federal criminal justice system piograms could be expanded to in-
clude the neceds of local/state CJ system arrestees. Conversely,
local program planning should be encecuraged to serve all area of-
fenders, federal, state releasees or local.

-New programs for reducing pre-trial detcention rates, such as through

- Joining manpower scrvices to bail releasce staff functiouns, should be
tested.

41~
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~Ancther facus should be on increased utilization of probation.,

A variety of activities could be considered, including: assistance
for defense counsel to develop offender workplans as an alternative
for the judiciary to consider at the point of sentencing; para-
professional assistance for defenders to provide. rehabilitative
services 192/; greater stress on crimipnal law in 1é@al ¢ducation

on such topics as judicial sentencing, correctional law and other
curriculum innovations; efforts to increase the quality of probation
services; ans increased emphasis on the probation officers' role of
community change agent (including job acceptance for the offender.)

Yo

<

D. Research and Development Role

" Past DOL research and development efforts may be characterized as -
operationally focused, being aimed primarily eitlier &t increased effective-

ness of manpower services delivery vehicles or criminal justice system change,

3]

And, while zttention has been paid to R&D testing of planning mechanisms through
the Model Ex-Cflfender Programs, COMP and COPE, little attention has been

given to the dynamics of the labor r.cket, such as employers' prc£;}¢n¢c5,4‘
ﬁraining for management and supervisory personnel,lgg/ etc. Sincé the
discussion of a criminal justice role for DOL incorporated spec1fxc R&D
recommcndations, the discussion below will focus.p:inarily on labor marbet -

knowledge needs.

~Research should ecvamine the realities of how and why employers discriminate;
attention should be paid to identifying what factual data about of-
fenders as a class or in particular would change the pattern of dis-
crimination.

~The lzbor exchange functions performed by employmert apcucies or the

ES should be cxamined iusofar as they impact upon oifender discrimination.

—~Information {s necded on how best to influence diseretionary decision-
tiaking affecting offender comployment. Personnel managers might be
given training for substantive issues such as job-crime noxus, while
the fact of training would eriphasize to  the manapets-the importance of
the dssue to their policy makers, Qther initiatives such as training
supervisors should be tested.

~l2-
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(\=-Development of job-crime rclaciouchip criteria can be an interim step

towards individualization of employment decisions. Such criteria would
be wscd to screen through all those offenders whose convictions are not
related to the particular job in question. . Those not screcncd through
would then be rejected or accepted for employment on the basis of such
criteria as passage.of time, age ac time of offense, etc.. A federal
pllot project to examine DOL's employment criteria would be a firsc
step in such a development.

-Employcr inccntive programs, similar to the WIN programs could be ox-
plored. State programs such as that in Illinois’ 194/ should be evaluated.

~Past R&D products such as The Closed Door ~—~ 95/ should be updated and
maintained. The role of local goverament should be emphasized in the
process of updating.’

-New. initiatives such as support work should be expamded, while the
feasibility of public cmployment proposals forooffenders is tested.
However careful evaluation of the effectivencss of supported work in
returning individuals to the labor market should be part of the study
design.

Needless to say, &he R&D procuss should be based upon a firm grasp of
the relevant literature, But such a review should go beyond DOL's own
activities to examine those of vocational rehabilitation, vocational cdu-

cation and others.

E.  DOL Planning

5
Y
th
i

This péper cannot stress strongly enough the importance of the Department
of Labor's planning for systematic application of its resources in rescarch
and operations. This view is premised upon several assumptions:

~The employment problem of offenders involves the matching of of fen’er
skills with employer nceds, Skills may need to be upgtndcd, while
employer demands may have to be lowered to reflect actual j.,ds. °

THE PRORLEM OF ARTIFICIAL PARRIERS MUST THERLFORE. BE RELATED TO TRE
OPERATIONAL TASKS OF JUB TRAINING, DEVELOPHEIT AND COUNSELING, ‘Iorcover,
insofar as DOL's capabilitices and concerns relate to the labor market,
the prohlom of artificial barricrs should be given pxndoniunucc in
policy formulation duc to the LARGER NIMBER OF PERSORNS AFFECTED BY
BARRIERS COMPARTD TO THAT SHMALL WUNMBER WIHICH DOL CAN REACH IN ITS
OPERATIONAL SIDE. Training alone does not improve cmploymert opportunities,
and hence operations planning for a comprehensive effort to increase
offender cemployment must join the concern for artificial barriers

“with other tasks such as training (hhlch have heretofore been the major
planning concern).

. =43~



“to continued policy commitment to the program,

~Coordination of efforts, exchange of information, technology, etc. is
required for limited funds to be used to eifectively change the habits
of employets and ctiminal justice adninistrators.

jed
—This coordination must include federal, state and local govermment
wheré’ their responsibilities include providing services to or custody
of the offender. In addition, this coordination will require inputs
from employers and organized labor and other community organizations.

E R e 1
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The c¢oncept put forth in the form of COPELfcr state level coordination of
the services and custody responsibilities is a major step forward, but one
requiring some modification and exvanSiOn. Yet; even as originally conceived,

COPE 1s yet to be tested. Nonetheless, the lessons of the.past emphasize

" the need for external coordination within DOL of its own activities (as well

as the COPE linkages with other agneices), thus,

~Research and operations should be coordznated within one planning
program.

»Other components of DOL, sucli as discussed earlier, shoulﬂ/bg given
policy direction consistent with the offender program, patticularly
with reference to the problem of artificial barriers to employment of
offenders. Indeed, such action would be fully consistent with, if not
demanded by, CETA. ‘
~Similar coordination and policy direction with respect to DOL's in~ =
volvement with other federal agencies and state and local goverament,

local prime sponsors, etc,, as discussed earlier,

Such a policy commitment should be reflected in the assigﬁment of
specialized staff assigned full-time to the development and implcmentation
of DOL policy ofor its offendp:‘prégram} One modification of the recommenda-

tion might be to split the staff into a Manpower Administration Unit (c g.;

to coordinatc operations and reqearch) and anothcr unit rcsponsible for thoqc‘
: }

-other dutlcs which rcquire clos er identlflcation with DOL pulicy mnkin". z - T

-

Finally, it is critlcal that DOL personncl and others understand the rationnlc

for the d apartment’'s involvcmenh in cotrchiOnal programs both pre*CITA o -

and undcr thc prescnt sLatutory provisions. SuLh undetstandin is. indispenbnblc ‘

3
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government in dealing thh the same problem.=—

i

VII. A FINAL WORD

PN

O

It has been only within the past few years that concern has been

- expressed about the .ndirect consequences of criminal records. With a

fow cxceﬁtiOns, this concern at the federal level has been seen in :Q

‘bits and pieces cf legislation such as the Consumer Cﬁcdit Reporting

Act provision prohibiting the use of current arrest records older than

seven years.196/ Other legislatioh such as the "set aside" provision of

the Youthful Offender Act apply to relatively few individuals.~— 197/

these initiatives may b~ chdaracterized as piecemeal and tentative at

best.

The states on the other hand have shown greater interest in allev ting

“the problems created by disscmination of criminal records to employers and

other non~law enforcement personnel, Part of their'activity, it should

be noted, is due to the actions of the Department of Labor itself.~— 198/

But more must be done. The Department of Labor should recognize the
need for its lead in the creation of a national policy aimed ateelin

eliminating artificial barriers to employment of the offendar. For, to

the extent that this problem is identified with record availability, it is

"one largely of federal making. A federal initiative, then, is both appro~

priate and'necded-perhaps similar to the recent actions of the Canadian

9/

Horéover,‘a dccision for an ecxplicit Department of Labor policy woq1d4
, o1
be nothing more than a logical extension of Lts testimony at hcaringszjg/
before the Senate Subcommictee on National Penitentiaries which have led’

to several legislative proposals reflecting the recent manpower stress

- 45 -
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Thus, the then Assistant Secretary of Labor

“"We envision the Federal role as being one of providing
‘national guldance, developing model system(s), « « «
and conducting an intensive and inrnovative research

and demonstration program .. . o Last year Bernard Segal,
then president of the American Bar Association, said
with respect to correctional facilitdes and services:
'We have enough research and studies. This is the time
for action.' We agree." e
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FOOTNOTES

1/ . a

-See R. Rovner-Pieczenck, A Review of Manpower R and D Prajects
in the Correctional Field (1963-1971), Manpower Research Monopraph No. 28
(1973) for a fuller discussion ol the history of DOL's involvement with
correctional manpower programs. Sce also C. Phillips, "A Case Study:
Development and Jmplementation of a Manpower Service Delivery to the
“Criminal Offender in the U.§5." (mimeo) (1974).

2/
“Earlier grants of authority were ecither drawn from gencralized
legislation for rescarch and demonstration under the Manpower Development
and Training Act of 1962 or the 1966 amendments tc MDTA providing for
experimental training programs within covrectional institutions: Title 11,

Sec, 251. See Rovner~Piecznick supra, note 1 at 5-9.

3/ ;
Sce notes 106-113 infra and accompanying text for a discussion
of the literature on the relationship between crime and cmployment.

4/

“Compare the explicit rationale of the criminal justice programs
of the Special Action Office for Drug Abuse Preventiop a« being based
on criminal justice identification of drug abusers so as te offer trcatment
services.

5/

=" While not a departmental poal, the elimination of amelioration of
the lack of concern on the part of the criminal justice system for the criminal
Justice system for the individual. The Vera Institute of Justice, which was
funded by DOL for several projects, including the Manhattan Court. Emplovment
Project { a pre-trinl intervention demonstration ) typifies this concern.

6/

See P. Venczia, Pretrial Pelease with Supportive Services for
'ligh Risk' Defendants, Evaluagion Renort No. 3.(1973). 1In only a few
Jurisdictions, however, is pretrial releecse coupled with manpower services.

llThc Hational Institute for Law Enforcement and Criminal Justice of
the Law Enforcement Assistance Administration is presently preparing a
“"Preseriptive Packape" Tor iustitutional vocational education and training
programs entitled Job Trajiniog and Placement for Qffenders and IN-0f fenders.
See also, A Guide to Correcticnal Vacational Fducation (1973) prepared for
HEW, describing some 90 education and training project then operational.

DOL has sponsored the Mutual Agreement Parole projest of the American Correctional

Association which is intended to coordinate correctional prograrmming for
offenders with release decision.

Compare Rosow, "The Role of Jobs in a New Nationul Strategy Against Crime,"
Federal I'robation 14 (Sept. 1970) and Bryow, "Heeded: A Special Employment
Clearinghouse tor Offcnders' Federal Probation 53 (Sept. 1970) to Hurd}

Feverly and Crull, "Organized Agaiast Crime: A Full Service Clearinghouse"
Federal Probatfon (Dec. 1974) describing the Xentucky vocational, assistance

center for offenders) for illustration of liovw far we have come in the past
re
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8{sz H.S. Miller, The Closed Door: The Effect of a Criminal Record

¢cn Fmplovment with State and - Local Arencies (1972); National Civil Service
Ledgue, Survey of Currcnt'Personnel Systems in State and Local Government."
Good Government, Vol. 87, HNo. L (Spring 1971); ABRA National Clearinghouse

See notes 13-17 infra and accompanying text.

on Offender lmployment Restrictions, Rcmovlnﬁ Of fender Emplovment Restrictions

(1972); B. Sh1nberg, B. Esser and D. Kruger, Ccecusntional idcensing and Public

.
R e o i lmap s At

Policy (1972). P.W, Cayton, N. Schutz & J., Gwozdeckig, Barriers to the
I'mployment of Released Male Offenders (1970). R. Plotkin, Constitutional
Challenmes to Faplovment Disabilitv Statutes {(1974).  See also, J. Martin,,
The Invisible Priseon: An Analvsis of Rarriecs in Inmate Training and Post
Relecase Emplovment in liew York and Maine (1972): P. Sultan and G.E. Elmapn, -

The Implovment of Pecrsons with Arrest Records and the Ex-Offender (1971): 'C.

¢. Whelan, Civil Disabilities: The Ponalty Dacs Not Fit the Crime (1973);
H. Banks, S. Shestcikofsky, and G. Carion, Civil Disabilities of [x-Offendcrsy

‘Legislating a Chance (1975).

9/

Two cxamples of DOL programs reflecting a concern for the impact of

the criminal record upon cmployment are the federal bonding program, infra
notes 92-94 and accompanying text and DOL funding of pretrial interventicn
programs which result in no final record of conviction for many part1c1pants
who successfully complete the program.  The American - Bar Association's
National Clearinghouse on Offender Employment Kestrictions is the only DOL
funded operational program to focus entirely upon the problem of artificial
barriers to offender employment but limited to public employment and licensing
barriers. .. -

leThe Crime Control Act of 1973 continuing the authorization of the Law
Enforcement Assistance Administration does contain provisions requiring
the states to collect rehabilitation data perhaps signifying a change in
the until now low priority of corrections in society. Public Law-93-83,
93rd Congress August 6, 1973, Section 453(11). ,
l-:L'!qﬂct::.on 601 (a)(6) of the Comprehensive hmployment and Tralnlng Act
defines offender as:

eeseesany adult or juvenile who is confined in

any type of correctional institution and also
includes any individunl or juvenile assigned to
conmunity hased facility or subject to pretrial,
probationary, or parole or other stages of the
judicial correctional -or probationary procass where

manpover trainiug and sgervices wmay be. beneficial, as
determined by the-Sccretary, after consultation with
~judicial, correctional, probationary, or other
appropriate authoritics. ,

The use of the term "offender" here is not without its problems. -
Zeisel, "The Future of Law Enforcement Statistics' in. President's Commission
on Federal Statistics, 540 Vol., IT (197}) criticizes the Federal .Burecau of

" Investigation for cqunting arrestees with ‘tliose convicted of ‘a crimeg; he

believes this is one reason that tihe public, including employers, similarly ’

. equate an arrest with conviction. Unfortunately, there is no term for

rurctinet v describing an individual who has had contact with the crim;nnl

o



»

e e i & S e o b A R

- 4O -

in fact not been proven to have "offended"., The use of the term offender
thus implicitly jJudges the individual arrested. This paper explicitly
rejects such sudgment and uses the temm offender out-of convenicn.e only.

lzj?cderal Bureau of Investigation, 43 Law Enforcement Bulletin 8,
(July 1974).

lé/ln 1973, 2.5 millions arrests (but not of individuals) resulted in

fingerprints beinp sent to thie FBI compared to an estimated 9 million arrests
nationally. Most misdemeanors and arvests of juveniles are under present

FBI policy not to be reported and if reported, are sent back to the arresting
agency. Aboat 10 percent of all fingerprint cards are sent back by the

FBI for this reason or because of illegibility (i.e., unusable). Personnel
communication froem Frank Stills, Identification Division, Federal Burecau

of Investipation (Scptember 1374},

lﬁjOne might simply multiply the 21 million in FBI files by a

factor of three (9 million divided by 2.5 million): however, one should
assume a higher rate of multiple arrests for minor crimes. The President’'s
Commission on Law Enforcement and Criminal Justice, Task Forcoe Report:
“Science and Teclmologv found the Ywirgin® arrest rate to be 12 and. 1/2 percent
or 1 in 8 of the 9 million. The FBI reports that its virgin arrest rate is
about 33 percent-~for serious crimes, however. With these adjustments the
multiple then begcome- 1.5(assuming these relationships are stable over time).
It is unclear, however, what the base for the multiple should be: 21 million
or a higher figure. Thus, the FBL has in its own files approximately 9
million individuals with only one arrest and who hence have never been given
FBI Identification Numbers (personnel communication from Frank Stills, supra
note 13,). This writer is of the view that the 9 million files are not
included within the 21 million individuals reported by the FBL. Attempts

to obtain clarification have mnot been successful. Sinece the FBI is unable

to say exactly how many single arrest files there are without ID numbers ,
this would scem to confirm that these files are in addition to the 21 wmillion.
It should also be noted that since July 1971, all arrest fingerprint files
are given ID numbers (Id).

Multiplying either 21 or 30 million by the factor of 1.5, we estimate
the number of individuals with criminal records to be between 33 and 45 million.
This figure does not take into account those juveniles not formally arrested,
but rather referred directly to juvenile court with its own record system.
Sce also, A, Nussbaum, First Offenders - A Sccond Chance (1956) who
estimated the offender population at 50 million.

- 15/ : ‘ o

=="Applying the Task Farce Report: Science and Technolany, Appendix J,
virgin arrest rate of 12 and 1/2 perecent or the FBL rate of 33 percent gives
a range of 1 to 2 million new arrestees cach year.

.
iﬁngbOut one million files have been purped by the FBL for those

individuals with birth dates making them 80 ycars or over. Frank Stills,
supra note 13, Based on National Center for Health Statistics, Life
Tables, Vol. IT, Section 5 (Vital Statistics of the United States-=1972

58 (1975), wc estimate that the ratio of individuals 65-7S compared ta Lhose
80 or more is about two to.one: About 2/3 of all males live to age 65,

but only 25 pevcent to 80 years. Of those living, about 24 percent

b it
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are labor market participants. Natianl Planning Associatiun, note 17 iwfra.
Thus, a rough estimate of 2 million should be subtracted from the largcr
figures of 21 or 30 million FBI listed arrestees(the living over 65 and who
are labor force participunts will roughly balance out those born
less than 65 years ago, but now deceased)., Multiplying by 1.5 we now get
28.5 to 42 million offendera.

Alternative estimates-may be obtained from Census data on offenders
in prison infra notes 16 and 17.

lé/?his figure excludes those in prison for over 10 years (12 percent).
U.S. Depactment of Commerce, Burcau of Census, Persons in Institutions and
Other Grouvp Quarters 41 (1970). Only 5 percent of those in prison have
work disabilities serious encugh to remove them from the labor force. Id.
G. Pownell, Fmployment Problems of Fx-Offcunders (1969) found that 95 percent
of his sample of federal offenders were labor force participants. A comparison
of offenders with DUL studies of participation in the labor market suggests.
that work disabilities are approximately one=half of the non-participation
reasons for males-under €0, This, however, includes attendance at school
which is not a perwanent ron-vorking disability for offenders as a class.
Bureau of Labor Statistics, Empluyment «ind Unemplovment in 1973. Special
Labor Force Report 163 (1974) (Tables A-30 to A-34).

17/

~'Since 85-90 percent of all arrestees are male, according to the .
Uniform Crime Reports, a conservative estimate of offenders in the work
force would be 90 percent or about 26 to 3¢ million of the 91 million labor
force. (See Flaim, "Employment and. Unemployment during the First Half of
1974" Monthly Labor Review 3 (August 1974). Some confirmation of the
acceptability of this 90 percent estimate for offender participation inm
labor force can be seen {rom male labor force participatioa rates,; which

is below 93 percent only for males under 24 and over 55. Bational Planning
Association, The U.S. Fconomv: 1973-1983, Table 522 (1974). The LEAA
Survey of Inmates in Local Jails (advancc report 1974) showed that, excluding
inmates under 18, labor force participation defined as having worked

~in the last year was about 89 percent. Id at 3-4. It is unclear, however,

as to whether this figure includes individuals incarcerated in jail for
more than one year either pre~trial or.post-conviction or both,

Probably the major reason for the-:invisibility of this large group is
the relatively low socio-cconomic status of many.offenders. See Dureau
of Census, supra note 16, And those offenders who do achieve higher
soclo-econonic status are not likely to try to bring attcéntion to their
past criminal record.  Thus, there has been an absence of advocacy for
the-problcms of the offender within the Iabor market until recently.

lﬁ/u S. Pureau of Priqona, National Prisoner Statistics:  Prisens in

Pt iudadifAA AT e Ak S-S by

Local _and State Prisons for Adult Felons 1970.41972) shows about 200,000

. indlvxduals in prison on any one day. Lau Enforcement Assistance sdministration,
Rational Jail Census (1970) shows 150,000 =~ 160,000 in jail onr-any one day
with about 50 percont awaiting trial, and anotlor:5 percent awaiting sentencing.

The 1972 Jail Survey, supra note 17, cannot becused for esiimating
the numbet of individuals in Jall on any giveu day due to methodological
errors. ;

Jg/FBI, Uniform Crime Reports - 1973 (1974),

|

i
-
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20/

~—"No data 1is available on arrest-conviction ratios;: guesses rangy
from highs of 40-50 percent  (President's Coemmission on Law Enforcement
and Administration of Justice, %ac Challenge of Crime in a Free Society
(1967) to lows of 2v percent, Commernt, 46_Notre Dame Lawver 830 (1971).
Since the total number of fncarcerations in jail and prison has remained
stable gince 1967, there has cither been an explosion in the use of probatior
(unlikely, since most convictions are for misdemeanors and misdemeanor
probation remains rare) in the use of suspended sentences or fines, a
decline in arrest-convictions ratio since 1967 or a combination of the last
two. The 1967 study provides an estimate of about two and three quarter
million convictions, hence the estimate here of three and one~guarter wmillion.
Support for the conclusion that most arrests do not result in conviction
cones from several sources. Since fines or suspended sentences often
result from the fact of pretrial detention replacing post-trial detention,
the fact that jail populations have only grown 10,000 on any given day
negates any liklihood of &ny substantial changes in the total number of
convictions. This inference is supported by Uniform Crime Reports data
showing little increase in the total number of cases reaching the indictment
or information stage. Since other UCR data suggests that many arrests
are referred to juvenile court for final dispusition (up to 50 pcrccnt)
any increase in arrests since 1965 would not have as great an impact upon
conviction. (Juvenile cases result in “dispositions" not convictions.)

zl/Task Force Report: Corrections (1967) Appendix, "Survéy of
Corrections in the United States.'

22/

= National Prisoner Statistics, Admissions and Releases from State
and lecal Prisons - 1970 (1972).

Note, however, that of those entcrlng prison, 15,000 will be returning
as parole violators. National Council on Crime and Delinquency, bnlforn

‘Parole Reports (personnel communication from Willianm Mosley, assistant’

director July 1974). Data from the Uniform Parole Reports for 1973 confirm
that the NPS data for 1970 is still substantially the same.

2§/Sugra note 21.

24/

“=~'Task Force Report: Scicnce ard Technology, supra note 18.

.

2 , v .
—é/H. Wolfgang, I'. Figlio and T. Sellen, Crime in a Birth Cohort (1972)

studied all youths born in Philadelphia in 1945 f+nding that 46 perceni of

the juvenile coliort that were once arrested did not have any rearrests. PBelken,
‘Blumstein and Glass, “Recidivism as a Feedback Process". Journal of Cri=minal

Justice 7 (1973) at 12-13 indicates that the Wolfgang study data replicates.

adult as well as juvenile experience,

Zg/?cdctal Bureau of Investigation, supra note 19,

21/LEAA, Supra note 18.

2§/U.S‘ Bureau of the Census, Individuals in Institutions and Other

Group Quarters (1970).

W e s Are g
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(1966) /U 5. Department of Labor, Training Needs in forrectional Institutions
QQ/E.
- 31/

~'Personnel communication from William Mosley, Rational Uniform Parole
Reports Project. About 1/3 of all releasces from prison do so without
being placed on parole, but by completing their sentences,

a2/
1d. | '

33/

Prcsumably. sentencing dccisions favor individuals with better
work histories, more stable marriipges, et¢. For a general discussion of
the employment needs of probationeers, see Summary of Procecédings:
Horkshop on "Work Preparvation and Job Placement Services in the Youth
Probation Process.'" December 11-12, 1967 (N.D.} (New York University).

34/ ’
" Federal Bureau of Investigation, Uniform Crime Reports ~ 1972,
Table 26 at 119 (1973). :

35/
Id.

- 36/
Id., The degree to which major victimless crimes such as dealing
in heroin is included in this 45 percent is tatlstlcally insignificant.

31/
Id., at 110, Table 10.

38/

Id., at 115, Table 20 shows that about 20 parcent of a]l arrests
are referred to juvenile court after arrest. While some will be charged
as adults, others may be referred by the adult court to juvenile court.,
Nor is tlhere any information on direct referrals to juvenile court without:
arrest.

39/ ,
1cstimony before Confiress Jndicatcd that 18,000 fingexprints were
returned by the FBL in 1973 - but that may include 9,000 fingerprints

4An one court case Sullivan v. Murphy, 478F,2d938 (D.C. Cir. 1973) (May B
Fay riots resulted in 9,000 illegal urreﬁtr) See testimony of Clarence s

‘elly in Criwinal Justice Data Bank Hearinps befere the Senate Subcommittee
on Constitutional Rights, 93rd Congress (Wnrch 1974) (Vol. 1) (ncarlnafter
ra2ferred to as SgnaLc Hearings).

40/ '

" The practice of the FBI since February 1973 is to 'return to the

~states fingerprints of juveniles, which ave discernible as such unless they

are-tried in adult court. Personuel cummunicatlnn from Frank Stills, sup13~

note 13; Testimony of Patrick Gray in Senate llearings at 28. See

o
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40/continued

A. Coffee, "Privacy Versus Parens Patriae: The Role of Police Records

in the Sentencing and Surveillance of Juvenilzs" 57 4ornell Keview. It is of
some interest that the state of Michigan !4 setting up its criminal record
system has included school disciplinary records, gpoing beyond even police
arrests., See also, In the Matter of Richiard §., 32 NY2nd 592 (1973)

(scaling the court record of a "person in need of supervision"); Sparer,
Emplovability and the Juvenile ‘'Arrest' Record (1966); Sussmann, "Confidentiality
of Records on Juveniles in Family Court™ New Yorl Law Journal, January

6-8, 1971,

41/
" The U.S. Civil Service Commiqsion is required to check the current

records of all applicants for federal employment. - Executive Order 1Q450
3 C.F.R. 936 (1953).

42/
This writer, for example, represented an ex-offender at a license
hearing in Chicago, fllinois, where the U.S. Burcau of Prison records, were

entered into evidence by the City, apparently obtalned from the U.S.
Parole Board.

»

43/ .
“The Federal Deposit Imsurance Corporation Act 12 U,.S.C, 1829
prohibits member banks from hiving individuals convicted of a ¢rime of

_dishonesty. The FBL will provide current record information to member
~kanks. Banks, insurance companies and railroad police are permittrd access

under regulation. Checks of employees of private fedsrzl contractors are .
also permitted. 28 C.F.R. § 85. §. Carey, Law and Disorder I1II at 45. 27
Cf. J. Runka, Restrictions on Emplovment of Ex-Offenders in Banking Institu= .
tions, New York City. Vera Institute of Justice (mimeo 1971).

44/

See e.g., Report of the Sixth Grand Jury for the March 1971 Term.
County of New York presented October 1971 recounting the indictment of six
police officers, five former officers, fifteen private corporatioms and

eight other individuals (2 state employées) for making available "contfi- ' &

dential”™ criminal records. Testimony in the Senate Hearings by credit
agencles also documents their use of arrest records in providing reports
to potential employers, at 371. The Retail Credit Co. maintains credit
files on 50 mwillion individuals, Privacy Report 1 (September 1974).. For
a look at the future, the New York Tinses plans to computerize its news-
articles and market their reserve to. the public, including employers,
Privacy Report 6 (September 1974).

ﬁé{g;§4_vs. Bryan Criminal No. 33829-73 (Decided August 8, 1973)
(Superior Court of bistrict of Columbia.

asa/Sce tcstimony of U.8. Civil Servicze Commission in Uearincs on )i”snm;ml_
tion of Criminal Justice Information before Nouse Judiciary Subcommittee on Civil
Rights and ConstitutionalRights, Y3rd Congress, 2nd Session (April 3,1974) at Sl}.

ﬁg/?residgnt's Commission on law Enforcement and Aduinistration of
Justice, Task Force Report: Science and Tochnolozy 74-77 (1961).

46‘/Sonatc Hearings, Anpcndix at 1105 reports the use of newspapey
clinninesg lvv eredit arrnedpa,

.
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a7l
Only a few cities such as Detroit, Michigan, Berke¢ey. California,

Washington, D.C., and New York City even attempt to update their police
records. ThLir succcss, of course, varies. Recent federal legislatvion
requires deating of policc files, yet according to a recent article in

the New York Times, the New Yoik State Criminal Information Svstem has
threatened to withdraw from the NCIC, claiming 1t cannot update policy
arrest records. The National Criminal Information Ceater ia a policy

paper on the Computerized Criminal History program indicated that about

40.3 percent of {ts files have dispositional data, Scnate lerrings at 692f~1/
This is probably a h1gh estimate, being based on a selective sample. hadh

48/
" Age Discrimination in Employment Act of 1967, 29 USC 621-634 and
5 Usc 3307.

49/
" Title VITI of the Civil Riphts Act of 1964 prohibits job discrimination
because of sex, religious or cthnicabackground.

ég/New York State amended its Human Rights law in 1974 to include the

physically handicapped. MNew York Times, August 14, 1974. Maine, Kansas,’

and Pennsylvania also amended their state laws in 1974 to prohibit employment

discrimination against the handicapped. State Government Hews (January 1475).

51/

=='See, e.g+; D;B. Thompscn, Guide to Job Placement of the lentally
Restored. President's Committce on Employment of the Handicapped 1969;
NY Mental Hygiene Law S 70(5) (McKenney 1971).

51a /Sce notes 55-57 infra and accompanying text.

52/

~~'personal communication from Dr. Rudi Winston, Graduate School
of Business Harvard University at Public Affairs Counsel Workshop on
“"Corrections and the Corporate Community," November 15, 1973.

- n | ,
§=!Los AngelesoPolice Department, Annual Report — 1973 (1974).

<§£/kaneas ¢ity Tolice Department, Annual Report —~ 1973 (1974).
Very«few police departments publish dispositional infermation in their
_.annual reports. Tha Unii¥¥m Crine Reports includes diﬁposltlonal informa-
“tion but ottly for Lhose arrests rcfcrred te the prosecutor's offices

e .
2 /9ce Laur1 Kiernan and Jane Reppeteau, “Wa, {larrants  Issued

"Quickly" Vashington Post, March 15, 1975, E.l for a current description
- of how eusily,an arrest warrant may be obtained by a non-police officer.

553/

P

See testimony of Civil Sexvice Commission;gﬂgra note 45a.
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é-5-17—/5(39, e.8., statement of the District of Columbia personnel office
g : in Report of the Cormittee to Investigate tlie Effect of I’ohf:c Artest
) Records on lmplovment Opportunities in the District of Columbia (1967)

reprinted in Scnate Hearings, Appendix at 830.

éé!Those few Instances of psvchological maladjustment Jeadiane to crime
such as sexual assault, rappy hemosexuality can be sepregated frow the great
e ‘ bulk of criminal records and infermation provided to those public employers
such as school boards without any need to bar comprehensive efforts to limit
. the dissemination to and use of criminal records by employer. A similar
" . approach was successful in New Mexico in overcoming cthe governor's abjection
e to restrictiins on the use of criminal records by license boards, including

g the state racing authority.

o 52/
T . . Bureay of Labor Statistics, The U.S. Econcmv in 1985: Bulletin
o 1809 (1974) predicts a growth of 3.26 percent for the state and local

% public sector during the 1970's compared to 2.30 percent for the non-

agricultural private sector.
o 58/
C 0f 13.6 million public sector employees, 81 percent ave with

- . state and local government. Manpower Report of the President 312,

‘ Table C-1 (April 1974). o

~— : v

59/ - |

- o= E.g., President's Commission on Law Enforcement and Administration
@ ' of Justice, The Challenre of Crime in a Free Socioty (1967): National

- Advisory Commission cn Civil Disorder, Renort of (1968); President's Tagk

- ‘ Force on Prisoner Rehabilitation, The Criminal Offender: What Should
Be Done 71970); National Advisory Commission on Criminal Justice Standards
and Goals, A National Stratepv: Task Force Report: Correcticons, stundard

T : 14,4, Task Force Report: Cemmunity Crime Prevention, Standard 3.4 (1973).
e
897k 0. 10450 3. c.F.cC. w3t -
. 60a/ . - € s .
e , — For cxample, William Albers, U.S. Bureau of Prisons estimates
that up to 1/4 of its records are erroncous. (Personnel Communication,)
9 These cecords are, of course, used as part of the decision making process

of the U.S. Parole Board and hence there 1is even more reason there to
ensure their accuracy.

]
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Gllin part, President Johnson was concerned with the nced to tehabxlitnte
ex-offenders through employment.: Message to Congrcss March 9, 1966.

ﬁZ-IStandard Form 86, C.S.C. (application for security sensitive posicions@
continues to ask about arrests without convictions. The Civil Service
Commission has never conceded.the right to deny employment solely on the

basis of arrest records, - See Nicholas J, Opanovic, Execcutive Birector

CSC, "Keynote Address" in New lorizons for Selective Placement: The

Rehaoilitatcd Of fender~-A Conference Svnopsis, December 13, 1967 at 12
(1968). '

P

52a An eight peint criteria has been set, including:  type and seriouss
ness of crime, circumstances of the crime, age at commission of c¢rime,
relationship of crime to job, evidence of rehabilitation, whether the offense

was an isolated or repeated one, and social conditions affecting the commission

of the crime. These criteria are used for an "overall" evaluation of the
applicant's reliability rather than a step-by-step evaluation with
Job-nexus being the primary screening issue.

GZbITestimony of the Civil Service Commission, supra note 45a, indicates

that this right is rarely The absence of any demonstrative

“example by the Commission,may raise an inference that it is never used,.

63/0&«, Center for Human Systems, Study of the Feasibility of Developing

a Pilot Project for the Fmplovmont of Ex~Offendors in Government (1971).

In one recent instance, an individual's suitability application was finally

‘accepted after the passage of over ‘one year by the U.S. CSC Board o

Appeals, which reaffirmed the CSC repulations permitting a parolleejfo apply
for a jobj the jnitial suvitability investigation and review by the 1cg10nal
office director ignored the regulations and denied suitabillly. :

64/U S. Civil Service Comn1551ou, Bulletin, No. 731-2, December 3, 1973.

Another disconcerting idea is reported in rumors that the Dyfenue Department
and other agencies will attempt to reverse national securizy criteria for
employment in the form of “suitability'" rogquirements, rhcreby cvadlng the
Supreme Court decisions limiting security requirements.

85/ |
Correction: i+ ost, June 27, 1973 at 2

66/

‘Pertonal Communication from Harvey Letter, Asst. Genera]ACounsel,
U.S5. Postal Service.

67/ |

Communi  “ion from Mary Galbreath, National Employment Law Project,
attorney fer pt . iff. A consent decree involved a convicted drug
of fender war . #y signed by the Postal Service in Chicago. Id. )
RN 1:74

TH.S. Miller, suprd note 8.
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68a/
Nationnl Civil Service Leaguc, supra note 8.
69/

Supra note 57,

70/

Sec N. Miller, Expanding Government Job Opportunities for
Ex-Gffenders (1972)

1/
[
id. } 7
a e
12/

Supra note 8.

73/ : '

"See also T. Eisenberg, D.A. Kent, and C.R. Wall, Palice Tersonnel
Practices in State and Local Governmeant (1973) indicates that 23 percent

of police agencies will not hear appllcatlon with records of arrest without
conviction of juveniles. Adult felony arrests are rejected by 77 percent
of the agencies while 96 percent rc¢i ct convicted felons, at 23. This

is one of the few studies of local vil service hiring practices available.

78/
“Personal communication from.Jay Edelson, DOL: confirmed by

Jesse Davis, DOL, former head of PEP. QXMile the dir;ctive was iséuad

/in the Fall of 1971, the PEP_Handbook (April 1972) does not reflcct this

order, indicating only that PEP program should recruit from those Vsignificant
segments of the unemployed . . . with special labor market problems such as
persons with criminal records." lowever, the Civil Service Commission,
Guidelines for Reevaluation of Erplovment Requirements and P actices Pursuant
to Emergency Emplovment Act 8-9 (June 1972) indicates that.job application
forms shall not ask for information on arrests not followed’ by convictions. .. .
fvidelines for considering persons with records of criminal convictions

sliould be developed. . ." (ewphasis added) /Fhe more recent Guidelines for
Evaluation. of Emplovment Practices under thé&Comnrehcnsivc rmhlovment and

Training Act'3e(4) (July 1974) substitute “should" for the Y"shall” n
ask about records’ of arrest.

I‘
/

" The Equal Employment Opportuynity Amendment of 1972 extended thc
structures of Title VII to state and local govermmenti Seetion 715 of
Title VII as amended estnblishes the EEO Coordinating Couinicil to set
uniform federal policy under Title VII, includiug those for the Federal
Contract Cowmpliance Office of DOL. Ou June 24, 19724, ‘a second staff
comuittee draft, Uniform Guidelines on Emplovee Sclection Frocedures »as
issues,  Discussions with Civil Service Comnission staff indicate that
they believe that no final guidelines will be dissued without the CSC

“adopting them for federal empleyment procedures as well. '

76/

—~bf., B. Shimberg, B.F. Esscr, and D. H. Kruger, Occupatiocnal
Liccnqing,and Public Policv (1972).
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717/ '
" Personal communication frum Karen Cxccne, DOL, as a vouph approxima-
tion extrapolating from the 1960 census data indicatinpg about 7 million
individuals in licensed professions. Sece K. Greene, Occupatfonal Licensing

and the Supply of Non-Professional Manpower, Manpower Research Monograph
No. 11 €1969).

78/ "

J. Hunt, J. Bowers, and N. Mille¥, Laws, Licenses and the Offenders
Right to Work (1973).

79/ . TR e
"It should be noted that the number of occupations ‘overed

by licensing laws is also increasing.
80/

TTJ. Runhka, "Memoranda on ABC® Legislallon" {(mimeo 1972) (Vera
Institute of Justice).

-3

81/ :
B. Shimberg, et al., supra note 76. Unpublished materials
analyzed by this writer in conjunction with the license study, supra

" note 78, indicate that between 1/3 to 1/2 of all license application

forms ask about rosords of arrest without a conviction. °

82/

“But see R.P. Brief, Licensure and Emplovment in New York City .
(1968); Shinherg et al., supra note 76 investigated the licensing
of specific oceenations in selected cities to ‘determine the variety
of licensing barriers including records of arrest without convictions.

- 83/ ~
k. £., Business and Professions Code. Sec. 23.9 (S.B. 607, August
13, 1971) provides that the California license bpards must recognize

institutdional training. States with SLmllar leglslation 1nc*ude Michigan,
Kansas, Illinoils among others. -

84/

See Stacy, “Limitations on Denying Licensure to Ex-Offenders,"
2 Capital L. Rev. 1 (1973) for a fuller discussion of the licensing
problems of ex-offenders. See also Bromberger, "Rehabilitation and

Occupational Licensing: A Confliet of Interests," 13 William and Mary L.
Rev. /%94 (1972).

“Challenpe of Crime in a Free Society 75 (1967), other studies
with similar resultg are summarized in Note "Discrimination on the
Basis of Arrest Records." Corpell L. Rev., 420 (1971); Report of the
Committee ty Investipate the Effcct of Police Arrest -Records on

" Employment Opportunities in the District of Columbia (1967); Hcckinger,
“Arrest, Conviction Employment: A Study (mimeo. 1972).
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6/ :
"TA survey by the New York City Urban Coalition of Larpe Corporations
Employment Practices (N.D. mimeo) showed a decrepse in arresc record appli-
cation form questions. The New York Bell Teleplione Co., one of those sur-
veyed, indicated through its gencral counsel's office to this writer that
" a conviction will still bar most job applicants for public relations rea~
sons—~telephone subseriber presumably would be afraid to permit ex~felons
of any kind to enter their liomes to repair telepliones. See also, R, Bower,
Ex-Addicts: Barriers to Employment in the Washington, D.C. Area (1973)
showing that ncarly 2/3 of D.C. private employers ask about conviction
records, but only 1/3 ask only about arrests.

87/
: - ~Letter from Johnathan Peck, EFOC to Heal Hiller, July 20, 1973
listing the following questions:
(1) How many criminal acts are involved?
(2) What types?
- (3) Under what circumstances? _
- (4) How long ago did the conviction occurZs—

(5) What is the applicant's recent employment record?

(6) What findings have been made by the employer to deter-
mine the effect of past-criminal behavior on (1) abflity
to perform safetly and efficiently, (2) relationship to
other employees and (3) relarionship to publie?

At a minimum these criteria demand individualized predictions.

87a/E. Lynton, The Employment Problems of Fx-Offondcrq, A Report on

Henrings fleld by the New York City Commission on Human Righits, May 22-25,
1972 (1974).

<§§/Pati; "Business Can Make Ex-Convicts Produstive llarvard Business
Review 69 May~-June 1974, describes a number of programs with success in
hiring ex~offenders. See also, Pati, Curran & Wilhelmy, "Operation
DARE--Help for the Ex-Offender,'” Business Horizous 51-57 (1973). The
Polaroid Company in boston has apparently had a success with its offender
hiring, after an initial failuze, but no literatucre exists. Personal
communication from John Carver, Massachusetts Correctional Association.
Sec also, B. Cohen and J. Chaiken, Police Background and Characteristics and
Performance (1973) reporting that policemen with arrest records prior to
Joining the force received fewer citizen complaints but did not differ
signififcantly on any other performance variable,

§2j£.g., the drunk driving conviction restriction on interstate
truckers licensing by the Department of Traansportation, 49 C.F.R.§391.15(b)
(sece Whalen v. Volpe, infra note 121); the policy of the Federal Communications
Commission to allow prisoners relecased on parole to obtain commercial
licenses, but not thoese released at full-term.  (FCC Report No. 4269,
Marcly 15, 1972-G); Federal Aviation Administration repulation deaying alr
certificates to individuals convicted of possession of drugs. 14CFRE65.12,

89a/ | )
House Henrings suprn note 45a at 469. © Approximately one million
checks are made cach year. Id at 384.

W
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90/ ’ ‘ 3

T J. Hunt, J. Bowers & N. Miller, supra note 78 - : i
91/

Scc, H11vorqon, "Driver-License Restrictions Put korking Ex=Inmates
in A Bind", Christian Science Moniter, Februaty 15, 1973. 1Twelve states
have legislation permittiag or requiring license ‘vrevocation upen conviction
of a ‘crime, Hunt et al, supra nate 78.

92/
Section 105 of the MDTA as amended.

93/ | -
Tcf. Training and Employment Service Lettcr No. 2624, January 25, 1971

expanding the bonding program to a national project. Manpower Administration
News Release USDL 71-041, January 28, 1971. Title I of CETA authorizes
local prime sponsors to buy fidelity bonding for ex-offenders for employerss
one possible implication is that there is no authority in CETA for a national -
program. According to William Throckmorton of DOL, local prime sponsors can e
not buy fidelity bonding, because only one company sells it--and that company
‘does not have local offices to offer all local sponsors, boading.

. ad
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94/

It has been this writer's experience that banks, insurance companies,
etcd claim that their blanket bond, which cavers all employees, will not
permit them to hire an ex-offender. “The claiw is that even if the ex-
offender is bonded, the provision of 6“e blanket bond will be voided by
the ex-offender being an employce. A wrltten waiver from the bonding com- B
pany 1s required to prevent voiding thh blanket bond. Few E'S personncl B
understand the problem so as to sufpes it the use of a written wziver. TFor
a description of the bonding program, see, Contract Research Corporation,
A Preliminary Assessment of the Federal Bonding Program (1973), A quantita—
tive evaluation by Contract Research is now underway. ’

A unique state legislative provision is thiat of Iowa's forbidding
the denial of public employment to an offender for failure to secure a
bond, Iewa S.F. 272 (Fgbruary 19, 196¢).

943/Based on porsonal communication from Arthur Humphrey, Vice
President, Chase Manhattan Bank.

2§/Senatc Hearings at 4 et Seq.; Appendix at 1098-1109. ‘ ’ g
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95a/ : ‘
There are several studies showing unemployment of ex-offenders as

being high in comparison to tlie civilian labor force as a whole, Cf. G.
Pownell, Employment Problems of Released Prisoners (1969); D. Glaser,
A Study of the Effectivencss of a Prison and Parole Svstem (1964). For a'-
variety of reasops these studies cannot be cited in support of the propor~ -
tdon that artificial barriers do in fact create unemployment. Among these
reasons are: the studies are 10 to 15 years old, are only of federal pris-
oners, . and are methodologically unsound in comparing ex~offenders to the

wuolc civilian labor force without adjusting for age and other domographlc
differences. See Cooke, infra note 96.

96/

" Sce P. Cook, The E[fcct of Legitimate Opportunities on the Probabil-
ity of Criminal Recidivism (mimeo, Duke University) (N.D.).

97/ '
Supra notes 4Y - 46a.

98/
Senate Hearings

99/
E.B.» P. Cook; sugra note 96.

100/

Cf. Louis Harris and Assoclates; The Public Looks at Crime and Cor-~
rections (1968).

lo1/

" Bureau of the Census, Individuals 1n.Inst1tut10ns and Other Group
Quarters, Table 24 (1970). To some extent the statistic may reflect the
existance of high school degree equivalency programs in prisons; but the
experience of the OFEO New Gate College program for prisoners supports the
view that about 257 of the offender population is able to do college work.

102/

Depaerent of Labor, Training Needs in Correctlonxl Institutions,
Manpower Research Bulletin No. 8 (1966).

104/ .
E.g.; E. M. Schur, Labeling Deviant Behaviox: Its Sociological

105/

T Personal communication from William Throckmorton, DOL.

106/

CE£. K. Lenihen, The Financial Resources of Re]oqqed Prisoncrs (1974);
Thef{t Amone Prisoncrs: Is it. ceconomically motivaLted {paper delivered at
Eastern Sociplogical Association April 19, 1974), “Freedom, Finances and
Funding a Job" Manpower Magazina 24 (August 1974).
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107/ ‘
"~ There have been numerous studies showing a positive correlation be-

. tween parole success oand employment, e.g., State of Wisconsin, Division of

Corrections, 1969 Probation and Parole Terminations (May 1971); Cook supra
note 96 summarizes their findings but concludes that these studies are not
conclusive of any casual relationship due to the problem of selectivity--
those employed seck employment because of factors related to c¢rime avoid-
ance, the converse for those repecating in crime.

log/
T Personal conmunication from Dr. Kitchner, Chief, Research, U.S.
Bureau of Prisons. Other unpublished data {rom DOL funded Project Life,

supra note 106, scems to duplicate the finding of differential age effects.

103/
Michigan Department of Corrections, The Use of Correctional Trade

1o/ ,
Abt Associates, Pre—Trial Intcrventlon. A propram evaluation of
more manpower-based pre~trial interventicn prejects (1974},

111/ :
Lenihan, supra note 106.

112/

TIF the roelationship is nonlinear ‘as the BOP data, supra note 108,
indicates the poor research design used in fact studies are probably
irrelevant since they assume linearity in analyzing the data. See N. Mil-
ler, Evaluaticn of Research in Pre-trial Diversion (mimeo 1974), for a full

“discussion of this and related issues. :

113/
" But sce, R. Tapgart, The Prison of Uncmplovm;nt Emplovnent Pregrams
for Offenders (1972} for perhaps a different cmphasis on the research find-

ings. One should also note the numcrous correlational studies of unemploy-
ment versus c¢rime rates, e.g., Fleisher, “The Effect of Uncmployment on »
Juvenile Delinquency" Journal “of Iolitical Economy, 543 (1963); Phillips and

. Votey; "Crime, Youth and the Labor Market", Journal of Political FKconomy 491
- (1972). A recent Library of Congress study showed a .9 correlation between

vnemployment and prison admissions. W. Robingon, P. Smith and T, Wolf,,
Prison Populations and. Costs: Tllustrative Trojections to 1980 (1974).
Cf. Wellford, “Manpower and Recedivism: A Critical Analysis", {paper del-
ivered to Department of Labor, Novembcr 15, 1971). ‘ ,
1133/8 ¢ P. Coak.’ The Correctional Carrot: The P rosvects for
Rcducing Rcc1divism lhrough Improucd Job OpporLunitics (Mimeo KD).

114/

discharge not barred from public employment). Some other cases applying
a reasonable relation test in cmployment are Baker wv. Colimbus Hunicinal

fQQp1r1Lo School Dpistrict 462 F.2d 1112 (5 1872); Horton v. Macy 417 F.2d
1161 (B.C. C mc% o '

o]

;lEIScc Shclton v. Tucker 364 u. S. &79 (1960) (overbrcadth)

Thnﬂpron Cnllavhor——FZd-—(S cir. 1974) (veteran twithout hondrable :
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116/
T 452 F.2d 315 (5 Cir. 1971); affirmed en banc 4 CCH Emp. Prac.
December 8 7615 cert denied 405 US 950 (1972), See also Butts Ve Hichols =~
F. Supp.-~(DC Iowa 1974).

117/
T 353 U.S. 232 (1957)

- 118/ ~
TTE, g., Ark. Act 280 (1973), Connecticut Bill No. 8758 (1973); and
Hawaii Stat. Sec. 78-2.5 (Law 1970 ch. 27 Scc. 1).

119/

TE. g+, Maine Executive Order No. 8;. the limitations of administrative
action way be secen in the recently issued District of Columbia personnel
regulations which permit use of current records, Offe¢nders Emplovment Re~
view January, 1974. Compare this action to that of the Civil Service Com-
mission guidelines for PEP, supra note 74 or the views of the D.C. personnel
office to the Duncan Committee gupra note 55 and accompanying text.

¢ 119a/
See ¢.g8., Hallinan v, Committee of State Bar Examiners 65 Cal2d 447,
421 P2d 76, 55 Cal Rptr. 228 (1966) (Civil rights convictioni In re Hugby,
Cal2d s P.2d (C-L.A. 29892)- (Februvary 3, 1972) (dis-
barment for marijuana conviction reversed); In re Faliev 505 P.2d 1309,
100 Cal Rptr 313 (1973) (income tax); Miller v. Bd of Appeals and Reviow,
292 A.2d 366 (DC Ct App 1972) (dictum); Avon v. Mvers on Opinion 72 Civ 4100
(EDNY) (Dec. 18, 1972); Lane v. lnman No. 18752 (iiD Ga, Nev. 19, 1973);
See also QOpinion of Attorney General (Md) June 1972,

120/ ‘
Sugra note 116. Sece also Butts Ve Nichols, supra note 116,

121 IWhalen v. Volpe == ¥, Supp. ——(D. Miun, 1972))

122/Not9 that the Department of Transportation acquiesced in the decision
changing its regulation to meet the court's objections. 49 C.F.I. Sec, 391.15

123/H.g‘, Muhammad All v. Division of State Athlctic Commission,
316 F. Supp. 1246 (SpiY 1970).

1233/809' U.S. v. City of Chicapo (memorandum opinion and preliminary
injunction in Ho, 73 C 2080, November 7, 1974). (Decree point 3 cnjoining
use’ of background investigation on base of evidence showing rate. of disqualifica-
tion due to arrest records has a ratio of 2 to 1 for blacks compared to
whites);. Commonvealth of Penpsvlivania v, 0. Heill 348 F. Supp. 1084, 1105
E.D. Pa. 1912), affirmed as modified 473 F, nd 1029 (3rd Cer. 1973), Dovles
v. Chupka, Civil Action 73-447 (S.D. Ohio Feb. 11, 1975) (Memmorandum Opini Opinion

at 25-26) .

lz‘lLettet from Johnathan Peck, EEOC to Neal Miller, supra note 87,
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lgi/Thc rationale for the EFOC letter is the disparate fmpact tlhiat use

of arrest or convictlons would have on blacks, since they have criminal

records in dispropurtion to thier part of the population. This rationale

was upheld in.Cregpory v. Litton 472 F. 2d 631 (9 Cir, 1972), citing the Supreme
Court decision Grezgs v. Duke Power Co. 401US 424(1971) setting forth the
divect relationship test (psychelogical tests).

125a/
Supra note 125.

126/
TTE. £+, Greene v, Missouri Pacific RR, EROC decision Case No. 4562-006
(May 1, 1972). Sce also EEOC Decision 72-1497; CCH EEOC Decision $6352 71-20682;
and 72-1460 CCH EEOC decisions & 6288 and 6341

1277
Pennsylvania, "Guidelines on Emp10)ce Procedures™ 814 (October 1971);
Ohio Attorney General Opinion 72-008 (January 25, 1972) (arrest questions
barred); Xowa Fair Employment Practice Guide (1972). see also Dorom V.
Mtlwaukee & Suburban Transport Corp., Wisc. Department of Industry, Labor
and Human Relations, decision Feb. 16, 1973,

128/
T Illinois Fair Employment Practices Act, Sedtlon 3, P.A. 1552 L.1¢71
and Sen Laws ch. 151 b Sec 4 par. 9; Massachusetts Ch 531 Acts of 1974;
Alabama passed legislation in 1971 forbidding employers in counties oI more

than 90,000 but less than 100,000 to inguire about juvenile arrest records,
HB778.

129/ ' : ,
T Mawaii, H.B. 2485 (1974); Mass. Sen Law Ch 531 Acts of 1974 (mis-~
demeanor convictions of morce than five years age, with no more recent con-
viction); The Human Rights Commissions in Rew York Gity and Minneapolis barx
employers from asking all applicant about records of arreat or conv1ctions
thru an equal protection rationale.

IJO/

~ E.g., Berpgonsky v. New York Liquor ﬂuthor1tv. 39 A.D. 2d 849 (1972) -
(Appellate Term) affirmed.  Memorandum Qpinion Docket No. 55 (Nov. 1973)3
Richardson v, Hotel Corporation of America, 332 F., Supp. 519 (Ed. Mo, 1971)
affirmed(Fifth Circuit Ko. 71-3307, Kov. 27, 1972).

131/

T E.ge, HeCray ». State Board of Larber Ixaminers No. A-259374 (Hamilton
County Ohio CP May 22 19/2), (Llicease granted aespite conviction); Postal
Service consent decrcc cited note G5 supra; Philadelpliia police consent decree
eliminating minor arrvests w/o conviction, (lo1r1urhOUsc Review 99-100
(June 1973) «(Fennsylvania v. 0'Neill, No. 70-3500 E.D. Pa. april 10, 1973);
Bobby S. Chandler v. Goodvear Tire & Rubber Co. Civil Action No. 72—2672
(ED Pa) ($10,000 damages); U.S. v. Local 638 Steamfitters, Order, 6 E,P.D.
§°8716 Par 9 B (2) (b) (only job related convictions within past five yars).
The Hew York State lNwnan Rights Division reported in 1973 that it was re-
moving {rom Lts list of lawful practices, questlons of arrest, letter from
Jack Sable Commissioncr to New York Urban Coalition, August 8, 1973.
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132,The company in question is the American Telephone and Telegraph Co.

133/

‘puch destruction often does not take place, but may inscead be "sealed' or
mcrcf/ stamped expunged. According to the Assocviated Press, the Connectricut
legislation calling for expungement results only in local and state police -
and court records beinpg marked crased. New York Times October 2, 1974. The
U.5. CLlvil Service Commission follows a similar practice of ‘inserting a card
marked "expunged' next to the criminal record information. House Hearings
supra note 45a at 544, See Kegeen ond Loughery “Scaling and Expungement of
Criminal Records, The Big Lie," 61 Journal of Criminal Law, Criminolopv and
Political Science 378 (1970),

134/

——"Expungement howcver 1is often granted only at the discretion of the
Judge hearing the petition.

lgé!ﬁut scﬁ Petets v. llabbv 349 U,S. 331 (1955) (federal employces

personncl records expunged of findings made by Loyalty Board); United
States v. McLeod, 385 F2d 734 (5 Cer 1967) (civil rights conviction voided
and records expunged); Korvall vw. U.S., 53 F.R.D. 211 (W.D. Mich 1971)
(selective service conviction). T

136/B.g., Doe v. Commander., Ma. App. Yo. 63 (Dec. 4, 1974); D&vidqcn
v. Pill, 503 Pzd 157 {Colo 1972); Hughes v. Rizzo 282, F. Supp. 88L (EDPa
1968) Sullivan v, Murphv 478 ¥F2d 938 (b1C ;“Clr. 1973)‘ Eddy v. Moore 5

Wash App 334, 487 P2d 211 {1971); Tarlton v. Saxbe, F2d (DC Cir 1974)
(No. 72-1209, decided Oct., 22, 1974); U.S. v, Hudson, A.la
(D.C. Superior Court) (No. 49590-~74, decided Fer. 19, 1975).
137/

The District of Columbia Court of Appeals for the D.C. Circuit
has formally adopted the probable cause test. E.g., Morrow v. District
of Columbia 417 F2d 728 {DC Gir 1969); Menard v. Mitchell ~ 430 F2d 486
(DC Cir 1970).

138/

T See Menard v. Suxbo, 498 F2d 1017 (DC Cir 1974) for an {1lustration
of how far courts will go to preserve the myth that it is retaining the
“srobable cause” test despite the statement of the trial court that the

record did not permit such a decermination. The rationale of the Appeals
Court for the probable cause test is based upon. the uncritical aceeptance

. of the utility of arrest records for law enforcement purposes. Sec, Project

Search, Security and Privacy Congiderations in Criminal Histery Inform~—
tion Svstems Techaical Report Mo, 2 (1970) for an explanation of the law

enforcemoent uses of arvest records. But see Davidson v. Dili suprag note 136

for a rejection of this arpument. - Note also that European couutllus da
‘not use arrest records in their criminal investigations. Damaska, Adverde
Legal Couqaquonrc of Conviction and Key Removal: - A Comparative Study,'

59 ) of Crim Law CrimindL,dnd Political Scicncc 347, 348 (1968);

>

1391

In chaxd V. Mxtchcll 328 F. Supp. 271 (DCDC 1971) the trial court found

it impossible to determine probable cause of an arrest 3000 miles away.

I N
“{ W
‘L 2

Expungcment refers to the physical dcstruction of records, in practice
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1(‘O/In Bilick v. Dudlev 356 F. Supp 945 (SDNY 1973) (Docket No, 68
Civ. 3317), the District Court ordered the expunpement of the records of
86 individuals. See also Sullivan v, Murphy supra note 114, Class actlon
suitg liave been brought but with little success. :

A4/p o Smith -lurd I11 Ann Stat., Ch 38 Sec. 206-5; Minn. Stat Ann,

Ch 626.40. A listing of 11 more states may he found in the appendix to

H. Miller The Closed Door (1972). Since that study, the state of Main

has passed arrest coxpungement legislation, H.P, 1957, L.D. 2492 (Feh. 7,
1574); Connccticut has passed legislation for returns of fingerprint and
other identifyine material to expunge arrest records, replacing prior
lepislation, S,B. 434 Public Act 74~163. A Library of Congress survey of
state laws is included in the Senate Subcommittee on Constitutional Rights
Appundix to llearings on Data Banks. Accoriing to the Council on State
Government, State Covernment MNeous, the states of Tennessee, Arizona,
Missouri, South Carolina and Florida passed arrest cxpungement leglslation
in 1973 or 1974,

142/

T Farsonnel communication from Robert Leonard, Prosccuting Attorney, Geno-
see County Michipgan who indicates that as part of his deferred prosecution
profram he. has bad to threaten -to prostcute police efficials to get them to
conply with the Michigan law requiring return of criminai records.

143/
The recent Connecticut and Maine statutes supra note 118, do require
such notification.

a4/ ‘
" The court in Menard v. Saxbe supra note 138 stated that the FBL now re~
turns about 6,000 fingerpriut records each year,

145/
Note 141 supra.

146/
1d.

147/

T “No person, firm, corporation or employer shall use information concern-
ing an offense for which an acquittal or dismissal has been granted in any
‘mapner to the detriment of the person who is acquitted or against whom
charpes have becn dismissed.”  Common law rcmudxcs in tort may lie without 1uv
explicit statutory remedy. ‘See Kegan & Loughergy", Sealing and Expungement
of Criminal Records, The Blg Lie" 61 J. of Crim. Law, Crininology and Politiecal

Scioncu 378 (1970).

IQB/E.g., California Penal Code sl203 & A totnl of 11 states had

expungement legislation as of 1973: Note: E\pungcmcnt of Crimiunal:
Convictions In Kansas: A ncccssary reliabilitation tool™ 13 Washburn 1393,
94 note 8 (1973); Sce also Youth Offenders Correction Act 1870S65020.
Since 1973, Connecticut, Colorado, Ninuesota nad Ohio have pasned expungc-
ment lcgislation. , : &
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149/
Ga, Code Ann. 27.2727,28,30., Courts may interpret a set aside provision
to accomplish the same result, Tatum v. United State:, 310 F.2d 854 (D.C. Cir 1962).
These statutory provisions secm to have results sxmilar to pretrial interven— {
tion programs, supra note 9, insofar as dvoidance of a final coaviction is
avoided. See N, Miller, supra note 923 R. Nimmer, Diversion: The Search for
Alternative Forms of Prosecution (1974) Statutory or court authorizaticn
to deny the fact of arrest or conviction is important for individuals to avoid ;
givipg "cause" for dismissal from public emplovmenc or denial of uncmployment \
benefits. See Roredietclier v. Levine No 18083 (NY Crt App. filed May 1973). 1

150/

Gough, however, suggests that cmploycrs may ask if an applicant has
ever ‘had a conviction expunged. “"The expungement of adjudication records of
luvenile and adult offenders: a problem of status,” 1966 Wash U L Quart
149, 164-165 (1966).

¥

150a/
Senate Hearines at 314.
151/

" See notes 44 and 46a supra. Sce aiso J. F. Heckinger;, Arrest, Convictionm,
Emplovment: A Study (mimeo 1972) documenting the availability of arrest
records in St. Louis, Mo. despite city ordinance 8803.010 prohibiting dis-
closure.

152/

Congrus¢1onal concern was manifest in Senator Mathias' 1970 amendment
to the Omnibus Safe Streets and Crime Control Act of 1968, establishing LEAA
which required the Administration %o submit legislation to establish the
security and privacy of LEAM-funded criminal record systems. Such legisla- ;
tion was introduced in the 92nd Congirecs by Secnator Hruska as S.2546, First
Session. Senator Hruska later submitted S.3384, 92nd Cougsress, Secoud Session
in behalf of the Pepartment of Justice and intended to affect FBL authorization
to maintain a national criminal record system under 28 USC534, LEAA earlier
established Projcct Search whose purposé was to demonstrate the feasibility of
developing state criminal record systems and interchange ctiminal histories
between the states systems. As the project developed it was taken over by
the FBI at.the national level, bercoming part of the Natienal Crime Information
Center (NCIC). Sce GAO letter report B-171019 of Marck 1, 1974 to Senator
Exvin for a fuller discussion.

"53/ . C

In addition to S§. 3384, supra note 152, Senator Burd:zk intr Juced
5. 1308 93rd Conpress, January 1973, to permit the FBI to disseminate only
those records of arrests that resulted it & conviction, plea of puilty, or
nolle contenderg when their use is authorized by state statute for puUrposes

of cmployment or licensing. tut earlicr in response to the court's decision

in Mepard v, Mitchell 328F. Supp 718 (BCDC 1971), Congress awended the Duparc-

2; t.of Justice appropriation bill to restore the rights. of the FBI to disseminzte
i

minal records to non law enforcement persennel. Senator: £rvin sponsored in
1372 and 1973 subscquent amendments to repeal this authorization: which twice
passed the Senatce but were defeated in coference with the House of Representa-
tives. Remarks of Senater Ervin, Congressional Record Nov. 14, 1973,  Sece
also 1L.R. 379, 93rd Cougress introduced January 3, 1973,
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154/,.2., HR 61 and 62, 94th Congress, lst Session, H.R. 9783 43xd
Congress, introduced August 1, 19733 5.2964, 93rd Congress introduced
February 5, 1974, ¥y Senator'lru-ka for the Department of Justice; and
5.2963 93rd Copgress introduced February 5, 1974, Ly Senator Ervin.

155/
"~ Arkansas, Statutes Ch5-832 et sec (cum Supp 1971); Alaska StaCUtes 12 62

010 etal; Louisiana Revised Statutes 15.575 (1973;; Mass. Ann, Laws Ch6 Sesc. 167:

Minnesota H.F. llo. 1316, April 11, 1974; YTowa S.F.115; and California Penal
Code 11100 e¢t.xeq., 11075~81, Several local jurisdictions have also passed
recently privacy ordfnarces. E.g., Wichita Falls, Texas Ordinance 2688,
Berkeley Califerunir O"*v Council Res 44825 (1971) See alse Oregon Executive
Order EO~74~6 (197« .

156/
Tuls writcr has not been atle to find any state with privacy and security
legislation that {¢ planning to evaluate their effectiveness.

157/

In Massachusetts, several probation officers were dismissed for giving
scaled files to private detectives for cemployment purposes, This actlion
apparent}y resulted from a Boston newspaper exposing the practice, Personnel
communication from William Schroeder, Mass, Governor's Commlctec on Criminal

N Jusgtice.

158",ln addition to legislation, 5. Caplan has prepared Model Rules

for law Enforcement; Release of Arrest end Conviction Records \1373) {or
police administrators using thedir dinternal policy making powers.

159/
T See noces 104, 105 suora and accompanying text. Sce also, Prcsidenc's?
Task Force on Prisoner ¥ehabilitation, The Criminal Offcndcr: Yhat Should
be Done? (1970).

”

160/
T Il1linois and Massachusetts supra note 128.

161/
Supra note 129.

162/

staff, the Office of Manpower and Budget and other groups such as the Arerican
Bar Arsociation is presently being reviewed by the Department of Justice. This
proposed Yegislation would reenmact these parts of Txtlc 18 United States Code
which relate to the U.S§. %.coecau of Prisons,

R TS S e L el e R TR

The Omnibus Corractions Reform Act which is being drafted by Congressional
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163/ o
T New York provides boLh a Ccrtificqte of Relief from Disabilities for
first offenders and a Certificate of Good Conduct. See, How to Regain Your
Rights (N.D. New York Urban Coalition). New York Civil Righrts Law S$79-¢;
California Penal Code § 4852,01 ct seq.

1F"4/ | : 7y
In New York, the state Urban Coalition has published a brochure describ-
Jng the Certificate and the eligibility outline wbich has been distribu*ed to

over 100,000 ex~offenders and others, supra note 163.

165/ ‘
7. R. Wilson, R. M. Madsen and J. A. Richards, lmplovmont Assistance to
Ex-Servicemen With Othier Than lonorable Discharges: A Studv of the Department
of Labor's Exemplary Rehabilitation Certificate Program (1972).

- 166/

TR g., the National Employmcnt Law Project funded by OEO had one fu11~
time attorney concerned only with correctional/employment litigation and whase
c¢fforts were often coordinated with other litigation offices and program acti-
vities such as those of the Vera Institute of Justice.

167/
" 1wo are the Legal Action Center of NY and the National Law Office of
the Legal Aid and Defenders Association., ©Of course, the US Equal Employment
Opportunitics Commission may still bring actions against employers--as may
also the state and local huran relations commissions.

168/
Supra note 88,

169/
Mentec Corporation, Final Report: Operation Pathfinder (1972).

170/
The Community Services Division of the AFL-CIO has a five man staff
for criminal justice reforms including an offender acceptance program,

171/
ABA National Cleavinghouse on Offender Employ"ent.

172/ ' ; .

- E.g., the JOBs program {or disadvantaged includes ex~offenders. Senator
Javits dir a speech to NAB on June 11, 1974 indxcatcd 4,620 jobs for ex-
cffenders have been pcov;dcd thru this program.

173/
' The Jayecees have establishied chapters in a number of penal institutions,
which are the basis for job development efforts in conjunction with "civilian"
chapters.,
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1MISec, A _Guide to Corrcctional Vocational Fducation-(1973) describing
some half dozen union sponsored projects. The: AFL-CIO Human Resources
Corporation is presently providing training to U.S. Bureau of Prison inmateg
at the Fort Worth Texas Corrcccional Center. ~

O

5iIn Now York City, a arudy by Professor 71mring of the Court Employmcnt N ®
Program in 1973 found nearly 70 community offender programs, pre- and post~ T g
trial, with most having cmployment components sceking jobs with wany of-the R 7

same emnployers.

. ~y
176/See Manpcner Report of: the President 57 (1971); sce also, G. Gundersen;\J

Evaluating the Model Ex-Ofiender Projccts, chorts 1=3 (mimeo 1971).

EZZISee Manpower Report of the President (1972) Thc COJP states-ares R : ﬁi

Florida, Illinois, Maryland, Michigan, New Jersey, horch Catolina, South
Carolina and Texas. :

B . . o ‘ e O ‘
xl]g/Letter to state governors from Attorziy~General Mitchell and

Secretaries Richardson and Hodgson of Novcmbcr 29, 1971,

l

179,Pcrsonal comnunlcation from Reggie ioore, U.S. Dopartmeq;”of Labor.

R

lﬁg/See R. Nithan, Jobs and Civil Riphts (1969) for a description of

- governrental apencies responsibilities as of that date.  Sce also, U.S.

Civil Rights Commission, The Federal Civil Richts Imforcement Lffort — 1974,
VYol. 1, To Regulate In the Public Interest (Hovember: 1974); and Vol. IV,
To Provide Fiscal Assistance (February 1974). DOL's responsibilities under
CETA are described in Vaklng Civil Rights-Sense Out of Revenue Sharing
DPollars (February 1975). ‘

fég;!E.g., H.R. 61 and H.R, 62, 94th Congress, 1st Session.

/Senator Burdick has introduced bills in the 92nd Conpress (5.2732) and
93rd Congress to expunge conviction records of federal offenders in certain
instances.

183/E g., H.R. 3044, 94th Congress, lst Session, introduced by
Congressman Rail.back,s,2161, 93rd Congressi 1st Session, introduced by
Scnator Percy.

184/“ R. 3373, 93rd Coubzces, lst Session, introducod by Representativd;
Danjz2le and Esch.

185/E fies SU.S.C, 7313 prohibits civil service employrment of any indiv;dual

convicted within the past five years of ‘travelling in interstate commerce
for purposes of causing civil riots.

i3
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¢ ) 186/
The Federal Deposit Insurance Corporationm Act r ohibits the cmployment
- ' of . individuals convicted of a crime of dishonesty witl.uut FDIC approval.
¥ . B
e 187/
= Such a clearinghouse could publicize unique experiments such as the
e Californid job-placement progran uqing computers to match applicant with
o openings, Calif. A.B, 1948 (1972) % ~islation supports che experiment,
- , 188/ ‘ | ' «
3 — Several states have taken steps to attcmpt to provide for development of
el job-crime nexus criteria, E.g., Calif. 5.B., 1349 (Ch 903, Session Law of
Lo ‘ 1973 amends the Business zed Profession Code to add new sections 448 and 492
requiring license boards to develop criteria "to evalddte the rehabilitation
o of a pcrson" denied or whose license is revoked because of a prior conviction.
e Q/Vituaaly all commentators seemingly agree that the view one has of
N : one's work is just .as significant as the work itself in preventing recidivism.
e S : ; See. Socianl Forces and the Prevention of Criminalty United Nations Working
S Paper for the U:Y+ Congress on the Prevention of Crime and Treatment of
‘*‘ , Offenders. Par, 107 (1965).
190/

The past DOL concern with criminal justice reform goals has resulted
in project evaluation being excessively focused on recidivism and other
non-labor market criteris. Not that recidivism is irrelevant, but that
it is only one of several project impact measures. The result of their
concern for recidivism has been that lesc attention is paid to the labor

N market iwmpact. See Lenihan, note- 106 supra for an illustration of the
irrelevancy of research findings to the planning of delivery of labor market

o
‘:H\' services.

191/In addition to those annually arrested according to the Annual Report,
Administrative 0ffice of U.£. Court 1973 as of June 30, 1974 there were
L 59,434 individuals under correctional supcrv,ision in the community; only
14,571 vere on parole, the remainder being on probation or deferred prosecu-
tion (1,058). Personal communication from James McCafferty., Another 23,498
as of August 1974, were under the custody of the U.S. Bureau of Prisons

. and 4,300 federal arrestees And jindividuals awaiting sentence or. final release
/ “were in local jails under contract to the Bureau of Prisons. Persomal
® communication from Chris Erlwein, U.S. Senate Subcommittec on Naclonal
; Penitentiaries. -
b 192/ , .
=="Sce Boroch, "0ffcender Rehabilitation Services and the Defense of
- Criminal Cases: Criminnl Law Bulletin 215 (1971); Partman, '"The Defense
q . Lawyer -~ New Role in the Sentencing Process" chLr1l Probiition 3 (ilarch
SR 1970).
Qx:,\
- ; 193/

Note 169 supra.
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lgﬁ/The Iliinois COMP program has six program components inm vocational:
counselling, job placement, control-data self~placement; Secretary. of State

employment project (using WIN monies), private industry and NAB. Communication

from Regpie Moore, DOL. -In addition te these, the Illinois Departmenc of
Corrections has advertised a private employment subsidy (WIN type) program
using DOL money. ;

’

195/H S. Miller, The Closed Door.

196/1¢ y.s.c. 1681,

B7/15 y.s.c. s220.

198/Su2rn note 171.

199/Canadian Comnittee on Correctionms,, Significance of Criminal ﬁgcord
and Recognition -of Rehabilitation™ in Towards Unity:  Criminal Justice and

' Corrections, (196%) reprinted in Radzinowicz and M. Wolfgang (ed.) Cclme and
Justice, Vol. III, The Criminal in Confinement {(1971).

zoolTestimonv of Jerome Rosow, As%istant Secretary of Labor, at Heariugs

~ on “Priorities for Correctional Reform" before Senate Subcommittee on National
Penitentiaries, May 19, 1971. , ‘

ZOI/E.g., S.2732 Offender Rehabllltation Act of 1972, 92nd Congrcss,

1st Session October 20, 19725 S. 798 Community Service and Supervision
Act, 93rd Congress, lst Session 1973.
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