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SF.C. 301. (:I) 'rhe SecrctAr}' shall usc funds .... wd l:1ble under th:ls t;{tIt' to 1'1"0-
vide lIdcllllo"nl .,.~'npo\.'e[" SCtv.lc<:'!: ilS :luth"rl'7.e,1 ulldel' litles I nlld n to :.t-r.t:I~·nl~ ok" 
the port,l" t ion t hOI t arc in pilrdcular necd of such sorv ices, inc!udf;o(: pf C ('11.1"1 II. 

Cc) \lith r('<'poet to pror.ram" fQr offontlers r<:'fcrrcd to itt IIU\Js('C'llon (1\). the 
Secrf't:lry shall "stab~ish al'l'ropriate procC't1urer. to inzure th;!t p;!rticir"nt~ arc 
prov!t1t'd vi th such tn:mp"wcr trllin!nr. and relat(>d assistance an,1 SlIrport sen·t .... $ 

(includinr.) ha!,)c c'<!uenllon, drug nddicUon or dt'p~ndcocy rei,nhilHa,,:loll. h,'nl"h 
cnre and otll(~r s<:I''Ji .. ,.s) ':hi<:ll "'ill. (,"nI>Jo th('", to S(,~l';rc nnd ohtnU.'mcanil'i,'iul em­
ployment. 1'0 ('n"ure the oltjcctivcs o( this !luh~t'edon, the See1:ctOl):'Y ClJY. • ... Iot'rC!ver 
!easihle, provide rar :lppropl'il.·C nrr:lnf,I'mcnts vitll ('l"plQ~'l)rs mId labor tlrr.nn!;:aticns. 
"l'pfol'rJatc parole, probat~ol\ary .and judldal authol'Jtics. and . 'Cor the '"Uti.,Hion of 
traininr. equIpment compara!lle: to that currently used [or the job in vhi ch trahlin{: 
1s furnished. To suppor~ such pro!;rams, the Secretary sh31l develop inC"rtl'lllon CIln­
cerning the special needs Qf offenders (or such servi.ces, including t't'ecial ~tl1dlcs 
regard1nr. lhe inci"t.lncc of unt·r.1ployr.:ent "mong offcndl!rs and tile Means or Incr,;,;lsing 
cC1plo)~ent opportunities for offenders. 

SEC.311. (n) To aszist tllo 1'at10n in exp.mdlng \:nr~ opport-unH,i(>s and' ~ssuring 
access to lhose opportuniti(>s for all "'ho dcsire J t, the Secretary shall ('!':nbl!sh a 
c(,lllpreh('nsi\le pr0r.rm. of Cl;;\nl"0"er resc.ucll utiUzing the tlethods, tec:hniquc!', :!nd 
knowl(,dge of the behAv:ioral and, social sc:l,cneec and such other tnelhocls. t;:,chniq':cs, 
llnd kllo\.11cd"c :15 "'ill aid in the solution of the Nati ... :.'s r:mnpowcr rroblcms. Tilts 
progrnln ",111 1nc1\.I)l', out not he lim.te" lO, 5tmlies ••• for ir.;i'rc\·~::II!nts of op-
1'01'luol t:l('s for cr.;ploy~1£:nt and adv:lnt;eClent throur.h the rc.ruction of dl£crimination 
lind Ms.1dllalltasc. "ri.sing frolIt poverty, ignorance, or prejudice.. 

SF,<;.314. 'he S"crc.t.ary, in consult;lt,ion ,.-1 th :ll'l',rr?rIatl' dl"P:lrt:rl'nts ,1,,& 
lIr.encil'll of lhe F,'de!'al G~v('rnJ:>1nt. shalJ c(lnduct a continu.lnJ;. lltll.ly of thl" N,t,'nt 
t.0 \.I1I1cll al"tHldal k.rrit·r:, to l':rployme,\t nnd occupation ndvantr"'o:nt, inc1,,<l11111. 
civil c(>rvlcn rcqutrcClcnts and practices [COlalinr, thf'l!'tn, ",lthln "r.'·l1C.1l'5 C'c!lJuet;ins· ... 
rror,c;Jni:; \11\\1('1' th I s Act. \'1':;1 ri r.t the 0PP0l'tl.lIlil les 1u1' l't:ll'lovm<,nL .,n.1 .1uVjI1Q·ccnt 
vllh!n f,uch "r.' "ere:; nnd :;ha 11 .1, 11(>101" aOlI pr" ... 1lr,atc J;u Idf'lillt·";, hM1C<l "1'01\ [,urh 
Gll>dy r.\·tl!,,~ fonh n·~o .. ,r.1C'm!at1"n!l fQr l",;k .lnd "kill r~quircI~\'1\t:;l rot: q"'!'l(ic 
job.' 111:<1 r('co:';"'n<1,-,; job .Icr.cr jill iOlls at .,ll lev('l,; of ('r.pln>'1,,·,'l, deb 1J.:lIed to 
('n~olJt'ase cnrcocl:' l'':P Joym.!n~ .,lId occupa t iOl'a1 advanc<',"cn t \.I i tlti n such aticl\cics. 
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EXECUTIVE SUHMARY 

A minimum of 30 million and perhaps as many ::is 50-60 "million 

individuals have criminal records of arrcpt or conviction. Host of 

these individuals, (80-90 percent) are laboJ: force participants; their 

criminal record5. howe'.'er, constitute an a,rti~Jcial barrier to cmploymeot 
\\ 

commensurate with the if,l,dividual's skills and qt)alifications. Thus; tlwse 

records are commonly used by' employers, public and private, as the sole 

basis for their employment decisions in. hiring, ~£lring,promotion, 

placement, etc. This paper will discuss the Department of Labor's involve~ 

ment in manpower programs [or offenders and !lOW the effectiveness of these 

programs is often minimized by employers'use of criminal records 

~s artificial barriers to employment. Present efforts to minimize or 

eliminate artificial barriers will be described and assessed and recommend a-

tions will b~ p.resented for a coordinated strategy to achieve the manpO\ver, 

criminal justice and humanistic roals of the ,.department 's oHencIer program • 

1. Defining the Problem 

The Comprehensive Employment and TL-aining Act defines all offender as 

any individual subject to pretrial. probationary, parole or institutional 

stages of the judicial, correctional or probati6na~y process w1\ere ID311Powe"r " 
() Ci 

services nlay be beneficial. Thus, individuals with records of arrests 

or of conviction are with:1.n. the scope of the Department of Labot' , s jUris-

diction. Dased on information'provided Py the Federal Bureau of 

Investigation. it is estimated that at least 3D million, and perhaps 

as many as 50.-60. million, individuals have records of arrest or convicti.on • 

i (c~ 
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In tlllprobability, at least half of nll arrests do not result in 

convictions; and of those convicted, perhaps 25 percent receive jail 

I' nentences (less than one year) while no more than 1 percent of all 

nrrestees receive prison sentences • 

TIle public's stereotype Qf the offender as an imprisoned felon is 

therefore is hiChly el'roneous. Yet because of this stereotype, employe.r::: 

refuse employment to individuals on thcbbasis of a past criminal record. 

Fear of customer or client reaction, of co-worker non-acceptance, or of 

becoming the victim of any new crimes by the offender, are some of the 

reasons given for refusing to hire. 

Public policy has been, however, strongly opposed to artificial barriers 

to employment, in general, (e.!!:" those based on race, sex, age, or any other 

irrelevant criteria) and appears to be moving. to one opposing such barriers 

to the offender. What information there is c:vailable suggest.s that offenders 

can often be better employees than unon-offenders." Horeover, the relationship 

belween crime and unemployment, highly complex as it may be, indi,cates that 

the elimination of criminal records as an artificial barrier to employment 

can be an important.weapon in the war on crime. The primary util:i.ty of 

criminal records lies in the?-r relative 10'" cost as permitting ~crcening of 

"undesil.<.:bleH employees. Yet the low cost results from the lack of attention 

to employment related characteristics, and results in an artifid a1 barrier co 

employment. Only the UDe or records of offenses which are directly related to 

the employmcnt posi~'ioll In qllcsti(in docs not cOllstitute an artificial b:lrl"i,!l" 

to employment. Yet no attempt has yet been made to empirically link crime 

with jobs (job-nexus). 

2. 'rhe Stnt\I:; of Arti£icinl TIarricrr; 

A single contact with the criminal justice system (arrest) will gencrate. 

numerous records of elut arrest from local police files. to state identification 

I .. 
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bure<lus J to the FecI er.al nurcau of lnves ti[~ation--n\l t to men tion local 

newspaper reports of arrests collected by credit bureAus. Often their records 

llrc both inaccuratr and incomplete, commonly failing to show dismissal of 

charges or a not guilty finding in court. These records are used by employers ' 

in three distinct situations: 

~Public employment 

-Private empl(jyment 
" 

-Licensing arid Security clearances requiring 
government :~pproval for ·third party employment 

A. Public employment art;i.fl.cial barric:l;'s are usually baser. upon 

statuatory provisions either del~ying employment or pe:l;'mitting public employers 
" 

at their discretion to deny emp;Loyment based upon criminal records. lonlile 

the discretionaryb~r is most c()mmon, rarely is there any legislative 

guidance for its application; or.1 the contrary, the use of such vague phrases as 

"good moral characterli is much ll1:ore prevalent than specif.1cations such as 

a heroin abuse conviction joh ba:r for medical employment. 
, 

And, although the U.S. Civil Service Commission (CSC) does seemingly pro-
!.':...; 

Vide guidance through its 8 pOl,nt "suitability" standards, several studies 

indicate thi$ guidance is illusori at best. Congressional concern has 

resulted in a provision of CETA re'~uirj,n0 the esc to report to Congress on 

ways in which f,ederal employment of' offl!f}de> ~ can be increased with. special 

references to esc suitability criteltia. On Ov ,ber 10, 1974, a report wets 

(onl4lrded to the Connress. It may be ch .... r;:!,ctP..r:t:~cd. however) as unrespon-

sive to the Congressional intent fordctennining ways in lYhich offender 

employment might he expanded within tIle Civil Service. A separate stUdy 
(i'C'" 

by ~\~e Government Accounting Oftice is also under\.my. It should be noted 

that~1.if'·ciddition to civil service, the federal government prOVides employ-i 

ment opportunities through the semi""autonomouS Postal Service, which appears 

to have apolic>, ngnit)st hir:lng offenders, 

tj 
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\ A major difference between federal (excluding the' Postn.l Service) and 

state and local government as employers is the latter's use of records of 

arrest without a conviction as the basis of employment denial. Two 

Department of Labor funded studies have shown that 50 percent of state 

governments and 75 percent of local tovernments will not hire individuals with 

arrest records. In contrast, the ese has removed questions about arrest from 

cmvloyment questionnaires--although it has not conceded that it lacks the 

right to use and evaluate arrest records in those situations which the esc 

solely believes to be relevant. 

B. Governmental regulation of third party employment through licensing 

or security clearances procedures are similar in operation to non-federal 

civil serv:f.cc in (1) failing to have guidelines, (2) lISillg vagu(!criteria 

such as "general moral character, II (3) often having .£.~ ..!!.!:.. disqualifications, 

and (4) using records of arrest without any conviction. Of special concern 

are those states T,,·hich prov~~de training to offenders in pr:Lson for occupations 

where they cannot receive a license. 

C. Numerous studies have shown that private employers deny emplcyment 

on the basis of arrest records. In part, the use of arrest records rather 

than conviction records was due to their rela.tively greater availability to 

employers, either directly from local police or through private detective 

agencies and credit bureaus. In the past few years som~ large employers 

have begun to replace the use of arrest records with those of conviction. 

In part, this change is due to EEOC investigations of minority hiring practices 

since minorities arc arrested ClUt of proportion to their numbers. 

3. Impact of Artificial Barriers 

,..... Artificial barriers to employment of offenders are clenrly a ~;ubstantial 
" \1 

factor In the labor m .. trkct. actiog to limi.t indiv{d~Jals with cdmi\1al 
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recorda (perhaps 25 percdnt of the labor force) from employment in mil1i¢l1s 

of jobs. Formal barriers to public employment are in some respects a 

greater problem than that posed by private employer practices, since this 

public stigmiti~lation acts to reinforce both the offenders I sense of 

laclt of worth and private employers' discriminatory practices. 

i'{ 
A second result of these artificial barrier practice~ is the increased 

crime from the higher probability of recid:lvism that flows from lack of 

fitHlIlcial resources, excess leisure time and other consequence:? of Un-

and underemploym(mt. 

1, 

4. Legal Environment U 

Nothwithstanding any commonality of pracl:ice, the use by e'nployers 0,£ 

criminal records as the basis of decision making is often not per.mitted 

by law. Thus, the use by public employers or licensing authorities of 

records of arrest without conviction has been barred by the courts as 

violati"/e of constitutional due process requiremcrtts. Um'l'cvet, considera-· 

tions of due process permit the use of conviction records in those instandes 

11 

where there is a IIdirect relation" or nexusbetlieen ,the conviction and the. 

duties and responsibilitites of the employment position in question. 

mlile public employers arc legally restricted in their useo! criminal 

records I no such broad prohibition limits ptivate enlployers. Pd.vate 

employers must, however, refrain from directly or indirectly discriminating 

against minorHics in their hiring polic:l.es under Title VII of the. Civil 

Rights Act of 19M. As interpreted by the courts, Title vn; provides 

the same limita'dons to privat(~ employers as due process docs to public 

employers. State l'Ms (e.g., human rights laws, fair elllployment laws 

and :1n tHO states--Hassachusetts and Hawa:!.i--offender and anti-discrimination 

laws broader than Title VII) may:' also be applicaole to all jOb applicants. 

" 
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Most (lmpJ.oYl!ts, public 01: private) are not aware of .:he 1;114' S 

limitations on their' use of arrest ~r conviction records; there has been 

little or no attempl: by government to inform them--with the exception of 

case litigation by the Equal Employment Opportunity COmniission and 

individual litigant:s • 

5. Looking Toward Solutions 

The two prime factors in the artificial parriers,problem arc (1) 

employ.~rs' belief in ,the 1:ele';ancy or crimi~}al records and (2) the availability 

of criminal records ,to employers. Proposed solutions to this problem 

address one or both ,'of these concerns. 

The availabilU:y ofcr:!.L1illal :records has resulted in two dHferent 

proposals: the exp1iingement or removal of i'~rest and conviction n~cords 

from law enf"rcem'.:!n'~ files. and "securi ty and privacy" laws setting forth 

comprehensive proce.dures to ensure that non-law enforcement personnel do 

not receive criminc/.l records. 'What evidence there is, ho,~ever, suggests 

that neither procedure has had complete success and there are no plans at 

present to study bow these lawe can be made to become more effective. 

Indeed, there are no studies to detetmine which criminal records are useful 

to law enforcement, although LEAA has indicated its belief that '00 more than 

25 percent of criminal records in sta~e files need be rctair.ed in a 

computer criminal record system. 

£££orts to change employer pract:ices have begun with lessening in the 

public stigmatiZation of offenders through repeal of .state restrictions on 

offender employment and in several instances the passage of anti-discrimination 
I( 

legisla'_ion prohib:~tin[; the use of arrest records or (in two stat~s) <:00-

vi 
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victions. It. Certif:icate of Good Conduct for ex-offendera bas been pro~osed 

but {lreSE-rtts dang,ers which should he studied. 

~trogranls to change employer attitudes h .. vc becntll$lnc!"i>u;;, particularly 
I, 

job ~Ievelopment efforts • 
;'1 

Association, Natton:1l All iancc pf Businessmen and til~{ ,Jayc~es''to gain 

inst:i!'tutional sUlJport for its efforts; a: not,iceable om:lssion 111;a:s been 
Ji 

that of the AFL-CIO and itG affiliates • 

C.oncern for coordination ofeH,prts lead first to the Hqdel EX­

Offender Program and then the Comprehensive Offenders Hanpower Progranl. 

'l11e most ambitious of these, COPE.. has not been tested, although f<:?deral 

fund~;n~ is expec ted to begin soon. 

6. l~ comprehengive~t:;rat~ft:'l 

'/rho pJ::Clblem of artificial barriers to offender employm(lnt may be treated 

as one element (although by far the largest: excluding race and sex) of the 

larger l'roblem o£ artificial employment barders in g;~nl;\ral. The dimen­

sions of the problem (2'5% of thl! work fc :ce) are such, ho\."ever. thc.t the 

offender per£;pective can well be the primary emphasis of concern. Either 

approach finds :;upport in the Comprehensive Employment nnd TraiI'.ing Act 

and 'DOL's program histo1;Y. hl1at:'s needed nOIY' is to go beyond this history 

and the earlier vim., that the nrtHicinl barrier question is merely a 

technical-operational issue to a policy concern for its rCGolution. 

A comprehcnsive straLegy for DOL is nccded--for E..(~.!.!.2s policy dct(:l.milhll1 01} 

is no policy at all.. 11~is strategy tTlUst encompaSs {I) illl DOL ptograln 

activity, directly and indirectly relating C() of£>!nders; (2) other federal 

agency nctions relevant to offender employment barriers; C:3) labor market 

striltegics to impact upon state and lucal govern.nent and private employment 
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barriers; (4) link;lge bett-leen crimin<>.l justice system and the labor 

market; (5) the supporting research ard development: of new strategies; and 

(6) DOL planning to support the strategy development. 

DOL's Federal Role: 

Public employment program unler CETA should be used by DOL to 
encourage statp, and local gO/ernment changes in their offender 
employmel:lt policies. 

Other DOL activities such as Job Corps, Bureau of Apprenticeship 
and Training, etc. should be coordinated in their efforts to 
encourage labor market changes in offender ewrloyment prectices 
and policies. 

Work with other federal agencies to increase access to federal 
civil service e:nployment (esc, EEOCC), stnte and local government 
employment (EEOC, DOT Office o[ Revenue Sharing, LEAh Office of 
Civil Rigllts Compliance) and private sector employment under their 
jurisdictions (id) .~ - -

Labor Harkct Role: 

Present DOL efforts to encourage rcpc~l of state and local 
governmental barriers to offender employment should be continued 
and expanded to link H-i th j 00 development. 

Guidelines for joh development s\~lould be prepared to emphasize 
quality of placement; R&D development of job-nexus relationships 
with past criminal activity should be part of such guideline 
activity • 

Continuation of present organizational educational efforts (e.r- •• 
NAB) should be expanded to organized labor. 

A special effort is needed to info-rm employers of the often 
illegality of present barrier practices. 

Criminal Justice Role: 

DOT. $hould ,york \<lith the [cder:ll criminnl justIce systems for the 
development p[ new mnnpower linked CJ models. 

New pro~rmns such as linking l1lullpOWer s_ervices ,.,ieh bail agencies 
or probation should be tested. 
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Research and Development Role: 

Research should focu!' on ,,,hy and how employers discd.minate; 
personnel managers CJuld be given specL~l training for use of 
job-nexus criteria. 

Implementation of these recommendations will require ~ policy committment 

by DOL forethe elimination cf artificial barriers to offender employment. 

Operationally, this will req\lire specialized staff assigned to develop and 

implement :m offender plan, for leadership is needed, both within DOL 

and within the federal government as a whole. In the past, DOL has pro-

vided the leadership (alL>eit inconsistently), particularly insofar as 

its activities have prompted proposed federal and state legislation. 

The DepartlJlent indicated its belief in 1971 in testimony to the Congress 

that the time fur ~ction is now~ We agree. 

ix 



• 

• 

• 

• 

• 

. • 

• 

• 

, 

• 

• 

r""'~' .. .,.;.)oOt_'> ....... l..,..,...$ ..... '"""r""'l. .. 'f~lt»".~-""· .•• .,~''' .... • >~. ""-,Ii<"''''' f'· ' • 

..a 

\ l 

......-.. ...- ,<-_ •• w_,_ ........ 

INTRODUCTION 

Irl the early 1960's the Department of Labor began to develop a policy 

of.concern and involvement with the criminal offender as a special focus 
y 

'for manpower services. In 1973. the Congress formalized this invo1ve-

ment with the first permanent grant of authority to DOL for special manpower 

services to offenders under the Comprehensive Employment and Training Act (CETA) 
2:./ 

of 1973. The reasons for this long involvement arc many; amon~ them are: 
3/ ' 

(1) the potential reduction of criminal rccidivism.- (2) the identification 

of individuals in need of manpower services through the criminal justice 
!Y 

system, and (3) humanistic concerns [or reform .of criminal justice to 
i/ 

ensure individualized trcntment for the offender. 
((c/,_co.. ':~"<'\\ 

l-.'hatever:·:,the depart'l~ent' s motive, the provision of manpower services 

to the offender :i~rapid!y becoming a permanent part of the fabric of-
6/ 21 

cr:L-ninal justice [rom pre-trial rclease- through incarcerat;ion and parole. 

The effectiveness of these manpower services is, however, li!llited by 

external forces \.ithin t}'e larger community. Through the existence of 

artificial bar.riers to employment based on criminal record histories uo-

related'to actual employment capabilities and qualifications, discriminatory 

personnel 'practices limit the ability of offenders to utilize manpower services. 

Thus. millions of individuals' in the labor force are adversely affected 
7a! 

by the mere existence of a criminal rec01:d of arrest or c~>nvict:ion. -

Past research of the b<.ii,nrtmcnt of tubal' has document.;cd the existence 
Y2.1 

of th"se barriers; nnd presenl progrnm "fforts are to sollie ('xtent a reflection 
J../ 

of departmC'ntal concp.rn [or this problera • However, there has been no 
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systematic review of the status today of this special employment problem 

of artificial barriers to employment by DOL or atlyone else. 'To that end, 

this. paper shall focus on: 

--identifying and describing artificial barJ:iers; 

-describing the extent to which they operate. 

--describing and assessing the effect of m~jo~ efforts to 
remove barriers and ob'stacles to such removal; and 

--presenting recommendations for new program and research 
and development initiatives • 

The emphasis here will be on DOL efforts under Title III of CETA 

and to pr;esent alternatives for what might be done under that authority. 

Implicit ;in the analysis will be questioning of what the balance should 

be between DOL involvement in criminal justice program reforms or with 

labor market, Before proceeding, two caveats are in order. 

First, much of the data that is needed for full discussion is not 

available. Where this is the case, estimation will be provided. Paren~ 

thetically, the reader mj.ght note that the failure of data collection may be 
10/ 

taken as a sign of society's 10\.- interest in that data- and the offender. 

Second, tlVO studies of arti£ici.J.l barriers to federal employment are 

. prese~tly.uw:le;""~ny. One study is by the U.S. Civil Service Commission 

itSl'llf, the other is by the General Accounting Office for the U.S. Congress. 

Hop!1fu11y, these studies will add to'our understanding of the dyiiamics 

of employment decision making regarding offenders for at least that federal 

segment ,of the labor m;lrket. 
~-~i? . 

I. Som~ Preliminary D~[initions 

Detore ~eginning with a description and analysis of the artificial 

barriers to employment facing the offender, l.1e shall first briefly discuss: 
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,-.... (1) who the offender is--nnd where; (2) where criminal records are kept and 

they are obtained by employers; and (3) what types of employer practices 

, ,.,-. 

are encompassed by the term artificial barriers. 

1. The Offender 

An offendl't" shall be defined here as any individual with a criminal 

record of arrest or conviction. This definition conforms· te. DOL' s respollsi-

bilities under CETA and parallels the reality of employers' equating 
llt 

arrest with conviction. 

HOW MANY? The Federal Bureau of Investigation recently reported it had on 
12/ 

file about 21 million individuals with records of arrest. Since not all 
13/ 

arrests are reported to the FBI- we estimate the sum total of offenders 

to be probably no less than 30 million individuals and possibly as high 
14/ 

as 50 million. Moreover, the growth t"ate of first arrests is, we estiJnllte, 
IS/ 

between one and two million per year. 
15s/ 

Not all of these offenders, however, 

arc in the labor force. No labor force data fOT: qffenders exist except that 

for incarcerated (prison) offenders which shot .. s that 77 percent ~orked 
16/ 

within the last ten years.-- On the basis of these and more generalized 

statistics on la'bor market participation, it is clear that a substantial 
11.1 

number (probably 20-25 percent) of the nearly 91 million labor force 

are potentially affected by p'ast criminal records. 

WHERE? Few arrests rcsuJ t in convictions. Fct,T cOllviClioJls rCHul t 111 prj son 

~:;'b.~ja:il,m ,'Thus. virtually all persons with criminal .records are in the 

community, although on anyone day there are prob:lbly 350,000 indivjdunls 

in prison or ja:i.1--75,000 o[ them at-miting trial. 
)9/ 

d§..1 

Thus" of the nine mi1.110n arrests in 1974- these will result in about 
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, 20/ 
three and one-quarter million convictions; of these. 50D.OOO will be for 

felonies with supervised and unsupervised probation rather than prison belng 
21/, 22/ 

the usual sentencc;- only 100,000 will enter prison.- The two and tilret'-

fourths million misdClTleanor convictions will result in about 1.2 mil lion, 

suspended sentences or fines, one million jail sentences, and 300,000i) . 
23/ 

individuals on probation. 

Thus, the stereotype of an arrestee as a felon serving time in prison 

is far from the truth. Rather, he is simply arrested, the probnbility for 

arrest for an urban t~hite male being 58 percent, for the urban blnck male 

being 90 percent. Moreover, once arrested an individui1l is likely to be 

rearrested (for reasons not necessarily related to criminal behavior); 
2'1/ 

the median numbel; of arrests for urban white males is 7, fpr blacks, 13.-'-

Propensity fo rearrest is not a uniform phenomenon, however. Perhaps 
25/ 

one-third·to one-half of those once arrested are never rearrested.-

HIlO? Basic demographic data about offenders at various points in the 

criminal justice system is extremely limited. Some datil are avai1ahl~ 

about arrestees, while det-ailed data are available about th(lse ;in prison • 

Virtually nothing is known about those a,t other intermediate steps in 

the cr.iminal justice flow: 

Personn Arrested bv Police: Ie one looks at all crime, serious and 
less serious, the t);plcal arrestee is \~hite (70 percent), under 25 

~ .-:,. (53.6 percent) and male (85 percent). Bbcks represent 27.5 percent 
of all" arrestees. For serious vlolent crime, blacks represent 
54.8 flcrccnt, whites 43 percent • .?il 

.In!J!d .QLfcndcrs: Offenders in jail may be awaiting tri.al. mmitil}g 
scmlcncing or servjng sentences, normnlly [or less t!WI1 Olle yenr. . 
1,~11970 ,lU(lUt 69,000 \wrc on ;my r,iven day s~'rving scmtences jn 

,jail follow ill:; co.nvicUdn. About 75,000 were. mmitir.g tri"l nnd 
/ 5,000 ,l\miUllg ::;cntcne,ing. VirtuallYflll tho;,C! sm'dng l{I.!JH:etlCcs.1.11 

jail arc male over the us.a of 18. About 4 pcrc.cntare female, and 3 
percent .::Ire. juvenfles.27/ 
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Offend('rs ill Prison: Compared to arrcstees~ offenders in prison 
arc older (ooly 33 percent arc under 25), more nrc mnle$ (95 percent) 
and have <1 grcaecr proporticn of blacks (40 percent). As of 1970. 
about 25 percent have completed high school; the ll1,cdia~ Qt:ade level 
is 9.828/, a gr<ldc hillher than the 1960 cen5US showcd. 291 About 
one-third have had vocation<J.l training, 30/ and the Ulliform Parole 
Reports show that over haHof the paro1cej11eleilscd in 1970 
accounting for 65 percent of all releases ~ ',er~ classifiec1 as 
alcohol abusers, and another, 29 percent as -drug .:,!,;users. 32/ 

Offenders in the C.ommunitv, Prob:ttionL.!:.t~~ No datil available, 
althour,~37ne might assume that they are better risks than those in 
vrison.-

WHAT? The off.ender stereotype of the mugger or violent felon is an 

ina.ccurate one. The large bulk of arrests (68 percent), are for 

minor misdemeanors, with victimless crimes such as prostitution, drug 

law violations, gambling. disorderly conduct, drunkenness, etc., accounting 

for 45 percent of all arrests.
36! Only 20 pe(cent of all arrests in 1972 

were for serious critnes, both those of violence anel those involving only 

34/ property.- And of serious arrests, nearly 4/5, ,.ere for property crime--

b 1 1 > 1 1 r. 35/ urg ary, arceny ana aut 10 t le~t.-

Juvenile Offenders 

Special note SllOU1d be given to the fact that juveniles comprise a 

significant proportion of urrests. Nearly 34 percent of all arrests are 

of individuals under 18.m Over half of these arrests ,,"'ill be referred 

to juvenile court intake, the remainder will be processed as adults by the 

police. 38/ ,,'hlle presumably the records of cases referred to juvenile CO\lrts 

arQ kepl .confidential, this is often not the case. 'l11C police may treat 

an arrestee like nn adult by forwarding the individual's [lngeq)f-lnts 

to state and federal cr;imin:ll record files, not\dthstanding juvenile status. 
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39/ 
Fingerprints once received are rarely sent back. Thus. ju~'enUc arn$t 

records are commonly treated the same as adult records for all practical 
40/ 

purposes. 

2. The Criminal Reco.d 

For any sini,lc cOlltact with criminal justice, records of arrest an!li/or· 

conviction exist at a multitude of points. Police records are kept at the 

precinct "blottc'T," at centr-al police files ,j.n state criminal informat;:ion 

systems and by the Federal Bureau of Investigation. As the individual 

proceeds through the criminal justice system, additional record files 

will be kept by the courts, by the corrections system andby the. parole or 

probation officer. The~e files will contain name. fingerprint, past criminal 

record,_demographic data and other information. Access to any of the~e 

criminal record files may be had by virtually any law enforcement agency, 

a multitude of personnel ,dthin those agenCies, and other governmental bodies 
41/ 421 

including civil serv.ice-and licensing agencies.- Private employers are 
43/ 

often given access either by law, or custom. In some inGtances, private 

employers have used private detective agencies o_r c'rcdit reporting firms 
44/ 

to obtain criminal record information.-- In at least one instance a 

metropolitan pol.ice departlnent has made a practice of notifying employers 

of the arrest of an employee,45/ and the Federal Bureau of Investigation regularly 

45a/ 
infol::ms federal government ngenc.ies of the arrest of an employee~--

But while this information .is readily available, often through computerized 

fingerprint-offender files, it is .in all too many instances inaccurate Or 
46/ 

incomplete.- This is particularly the 'case for clipping servIces lor 

46a/ 
newspaper reports of arres.ts used by credit agencit's .-- Even police 

nrre.st records commonly fail to provide ;lnformation about any subseqycnt 

disposition of the arrest. 47/ Court. and correctional records arc also 

replete with inaccurac.ies. 

-6-

!.:~. 

o 



• 

• 

• 

• 

• 

• 

• 

• 

• 

'/ 
! 

" ""'*' ,..,.. .. :;-P ",~"".'_~~..,.,t)<.~_~~,~~,..,.,..." ,. r ~-, .. ---.-,~,~ .. --',~, .. ,"" 
f 
Ir"' While a criminal record of arrest may be the basis for employment 

denial, the availability of this informacion throu~h law enforcement 

agencies, credit bur~aus. private detective agencies, etc., is so common 

that the employer may not ask. an applicant about his or her criminal 

record history and consequently the individual may never know the reason 

for the. denial of employment. On the other hand, applicants will 

commonly reveal the fact of arrest or conviction to inquiries by a 
~ 

prospective employer - often, it should be noted, with inaccuracies, such 

as equating arrest with conviction. 

In many instances, employers may not recognize the inequity or--

as discussed later--the possible illegality of refusing employment on the 

basis of a criminal record. A derivative problem is, however, \"hile 

a secretive rejection is itself objectiop.able, the mere asking of a job 

applicant about prior arrests or convictions may itself discourage the 
( 

individual from even applying for a job~ 

3. Defining Artificial Harriers 

Offenders are but one segment of the work force faced with artificial 

barriers to their employment. Federal and state legislation has been enacted 
48/ 

in efforts to prevent job discrimination on the basis of age, 
49/ 

ethnic or 

religious background, religious affiliation, sex or because the individual 
SO/ 51/ 

is physically-, or mentally htlndicapp-ed.- Where these and other factors 

such as positive educational requirements arc unrelated to the individual's 

ability and aptitude for satisfactory job performance, the employment 

requirement or barrier may be said to be artificial. 

The essence of artificial barriers then is the failut'(' to individualize 

job requirements so as to relate the applicant's abilities to the actual 
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~equirements of the position in question. The offender is often fac~d 

with such barriers because of employer assumptions related to the fact at 

a criminal recordt Such assump,tions include~ 

--an arrest indicates the individual committed a crime; 

--commission of a crime :Indicates a. lack, of needed skills 
and inability to perfc,rm work satisfactoril)';'''' 

--commission of a crime indicates an immoral or unworthy personality; 

--C~~miS$iot;l of a crime indica~es the probability of future crime -
pedl~-,l?",~lrect(!d at the emptoyer, co-workers, and clients 
or cUstomers. 

These assumptions about the relatedness of a prior':'2t:~minal record 

to employability exist at all levels of the employment relationship from 

recruitment, selection, placement through promotion practices of employers 

R)1d thci't: af.cnts. In the main, hm-Tevcr, the i11.lpact of: artificial barriel:s 

is'felt strongest at the point of hiring. Thus, until recently the .exist:mce 

of a criminal record as revealed by the job appLication or pre-employment check 

resulted. in the applicant's rejection without any evaluation of the, individual's 

qualifications. Five factors supported this policy: 

-The general practice of most employe.rs was similar, hence 
reinforcing. 

-Tacit accept<lnce of this policy prevented the policy question from 
even arising, as to whether the policy was fair to the applicant· 

-Similarly, until the mid-60's,the unemployment rate ~as high ellou~h 
so that most employers did not have to seek to find qualified applicallts. 

-Ease of decision mnking was enhanced by an "41utomaU cpolicy, reducin~~ 
the cost of employee recruitment. 

-The, absence of ah e."plicit policy for offender employment presents 
a patentii'll threat to the hirins; manager- should the oHcndC!r f.li1 
in the cmplo~~ent situation • 
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Recently. under the impetus of Title VIr and other governmental activities, 

JDany large employers !tave reassessed their offender employment policies, 

giving nCi attention to arrest.s without conviction and individualizing. to 

some degree, decisions regarding offenders with conviction records. None-

theless. the use of arrest records and automatic rejection of a.:rcstces is 
1:, 

51al still common.---

Uhere individualized consideration of conviction records occurs, t.he 

conviction is considered for its relevance to the duties and responsibilities 

of the job position. But, empI.oyers ,both private or public, have failed. 

in the main. to provide hiring officers with specific criteria for evaluating 

conviction record relevance for employment. In the absence of such 

criteria to judge whether convictions for lOitering or marijuana possession 

are relevant to a clerk~typist position, for example, personnel managers 

tIlay be hesitant to hire the offender or may make decisions hased on 

idiosynccatic moralisms. One study or employers personnel officers found 

that a critical determinant of decisions to llire was the personnel officer's 

review of tlle conviction and sentencing processes for a determination of 

52! whether tile individual had been punished adequately or not.- If there had 

been sufficient or excessive punishment:~ the individual was hired, if insufficient, 

the applicant was rejected. 

TIle major import of conviction records is that the conviction signifies 

that there has been a judicial determination that certain bC'havior has in 

fact occurred. Arrest records, in contrast, signify that certain behavl.or 

!!Uly have occurred and that this behavior Utay ltnv6 been criminal. rhuH, over 

one third of all arrests are dismissed by the police themselves or by the 

prosecutor without any attempt to prosecute. And of those prosecuted, about 20:~ 

are llot convicted. To illustrate, data from the Los Angehs Annual Police 

Report. for 1973 show that of 487 homicide arrests, 116 were released without 
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B .criminal comp) (lin t j 53/ Kansas CUy's Annual Police Report for 1973 

showed that of 115 homicide arrests t S3 were dismissed p.rior to trial. 54/ 

In addition to the normal defects of a police arrest, even in the instance 

of homicide, it should he remembered that arrest may result from th~o 

issuance of a bench warrant by a lower court judge or magistr~te on 

the untested and Unverified word of a complainant (who is not a police 

5S/ . 
officer). -

Despite these infirmities of arrest: records, elnployers still claim the 

right to make factual determinations about the alleged crime and its 

, 55a/ 
putative relationship to employment ,-- This "retrial" may seem objectionable 

to some, on the basis of constitutional-like arguments--sul:h as tl~e pre-

sumption of .innocence, double jeopardy prQ~li,bitions and equal protection .... -but. 

these arguments s;-em 1ess significant tha~ the due process necds for a fair 

hearing. Such a f.d,r hearing does not seem possible for these '(casons: 

There is a lack of impartiality of the fact finder (e.g., unpressurcd 
and unbiased judge) 

There is a lack of protection against ~ parte proceedings and 
decision mC1king (e.g., compulsory process, confrontation of witnesses 
and right to testify) . 

There is a lack of counselor other assis\~ance 

'l1lere is n lack of rules of evidence to irlsure reliable testimony 
(c. g •• hearsay rules) 

There is a lack of ohjc~tive standnrds fOl: fact finding or decision 
making. 

Given these pOSSibilities for abusc, it seelllS hard to justify 

(from the perspective of any cost versus benefiC t~~ society) tne con-

tinuntion of employers relying on arrest reconls for screening job Applicants .. 

At best., it appears that thc sole utility of an'cst records is to signal for 

,nn in-depth ex::unination of an :f.ndividual's job credentiaLs, Hut, the 
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• Dis trict of Columbia t s personl'lCl office has indica t~d its belief tha.t 

arrest records do not add any information not obt3inable from the mere 

. • ..... ,.,.' '.'" .1.!1J-~"· ',. ,~".~" f'" ... ,;. 55b/ 
,,;tj.;~~l'~"""'"·.'''' ", """~)."nat'iQn 0 "tile Clpf,.,,r.'::.'Pm ... ·,·work history.-- If true, the same 
~ti,'j,t ,. '.. ..... ,,'~ ~ , • 
__ ',,oa ~~".¥" ":;~ 

.. .,-- observation would also be applicable to conviction records except for 
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those statistically few cases involving serious psychological malndjust­

, 56/ ment.- The failure of employer!! to demonstrate in numerous public 

hearings any gen(>ral utility for arrest records in their decision making 

supports the conclusion' that the usefulness of the arrest records lies 

solely in their convenience. They el.iminate a: need for in-depth 

examination of the applicant's crcdenti~ls; whatever adverse information 

they signify exis ts within the applican t' s employment history l·~ The dif-

ficulty is that this same convenience creates the artificial barrier to 

employment by denying individualized consideration. One cannot logically 

accept botl1 the. use of arrest records, with individualized consideration 

of employment credentials, and also expect a savings in the cost of 

X'eviewlng job applicants. And since the same results might be expected. 

with or without the USe of arrest records, their use must imply a loss 

of indiviuualized jop consideration. Such s~perficial use is by definition 

an artificial barrier to employment • 
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II. DESCRIBING ARTIFICIAL BARRIERS TO EHPLOY11EN'f 

A~l:Hicial barriers to employme'ht may be catcgo;-:1zed intd three 

types. These arc: 
(( 

--Legislative/administrative barriers denytng flo'lernmental 
employment (e.g., civil service). 

--Lcglslntive/administrative barriers limiting private 
employment - throu~f;lcoccupational or pro(qf;;t;.ioI}al licensing 
or governmental security clearanc.e requirements. 

--Private employer practices and ptoccdures. 

In addition to these primary barriers, oiln offender may b~ de.Il~!!d 
'-". 

employment because of an inability to gain a drj.vcr's license, bonding 

or employment agency referral. 

A. Government (Civil Service) Discrimination 

the employmcpt practices .of government act first to ~eny employment 
21./ 

oppor.tunities Within the fastest growing sector of the economy and, 

secondly, as setting an example for pri.vate sector discrimination. The 

federal government is perhaps most con~picuous in its practices--including 

those of the Postal Service--but stata and local governm~I}ts have the largcJ,t 
58/ 

share of the public sector labor fa;rce.- But while numerous national 

commissions have recommended the abolition of legis~ation authorizing or 
59/ 

requirjng public employment offende;r rcstrictiol1.-- difi,~jge'ilas been slo},. 

In the federal government the U.S. Civil Service Conl!lI:lssion isin1t1a11y 

responsible for determining the!' acceptnbility of job applicants. fly v!~·::lJc 

601 
of .ExecutIve Orelel: J0450- the Commissian clll'cks arrest rccotus of :Jppl i<;<ll1t:> 

Ii 
II 

through the FIH--witn, of course, the numerous errorll tha~ stl:h secoud hnnd 
60a/! . 

records contain. In 1966 President Jollllson ordered thc'Coulmission to study 
6!./ 

its hiring practices regarding ex-.offendcrs. As a result:, the Commir.:;ion in . . . 
- 12 -
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, 
1968 revised its procedures to remove ques~ions about arrests ~thout convictIons 

62/ 
from employment application forms for 111 but security sensitive positions.--

A second change '-TaS that: ind1viduals wh" had been convicted arc not per se . -
ine1:!.gible, but must have thefr,"suitability" for employment detcnnined by 

62i.tf 
the esc and the hiring agency.-- However, the C ... mmission has not changed 

its position that it: has the right to refuse employment on the basis of a 

rp,cord of arrest without a conviction; how often the Commission or the 

federal agencies have exercised the right is unknown. 

In practice, the procedures for suitability determin~tions are subject 

to criticism. Most significantly, there has been virtually no development 

of the job relatec!ness criteria, such as relatin~ specific crimes to occu-

pational groupings. Other problems have been documented by a study (or the 
63/ 

Inter~Agency Council on Corrections. These include the inability of incarcerated 

.of[enders to. be examined·; ... ·an extensive period of invesLiGation for three to. 
, .. 

six'months, and lQc~:ll and regional personnel ienoring ~rJitability regulations' 
,f . 

limits on their diBcretion. 

In the pas t two years, Senators P{'.tcy and Javits have requestC'd information 

about the impact of the suitability regulations. The esc has refused to. 

provide this data, claiming it would invade the privacy of ex-offenders. 

Perhaps in response, Section 605(e) of CETA, introduced by Senator Javits, 

requires the Commission in consultatio.n with DOL to report to Congress on 

how its ex-offender regUlations and procedures can be changed to. expand 

ex-o.ffender emplo:tment. On Octobe:r 10, 197q, a report was fon.'ardccl to the 

Congress. It may be c1wracterlzed, however, ;lS unrespom;ivc to. the Conr,rC'ssjo.nal 

concern for determining ways in which offender employm~nt mi~ht be expanded 

\,lith!n the Civil Service. A separate stud}' by the Gbvernrnnnt Accounting Office 

is also under way, due in April 1975. 

-13-
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Instead of reporting on how ex-offender employment may be, .. expandcd; 

:.-- / 

the Commission issued in December .1973 a notice oftulsmuking, which,' if 

adopted. will broaden the ability of the Commission to deny c~-offenders 

employment on the basis that theil: employment w?uld adversely affect th~' 

641 reputation of the agency and the government •. c- Hore recently, it is 
,~. 

reported that there arc plans to utilize the federal suitability rcquire-

ments as a repla.cement for national security requirements 'j The i~ltent here 

is to get around the court's emasculation of the nat1~on~1 secutitv specificnt:i.ons 

in various executive orders by repac.ki.\ging f;.h~ ~ilmt'. !,!or,.tent in a new f~nnat~ 
.' 

'i' 

About 700,000 f'rderal jobs are under th~U.!~;.postal Service. While 

technically a semi-private corporation, ~,.t:,; €!loployment practices are regu-
','I 

<::> 
lated by tlle federal government through the Ciyil Service Commission. Until 

1973, the Postal Service excluded job applicants on the basis of arrest 

records only. Sihce December 1973, a consent'order signed by the. Postal 

Service forbids such cxclusions. 65! 
As for convicted offenders, the rostal Service regulatiol.c; apparently 

. 66/ 
required a local postmaster to justify hiring an ex-off:.,mder.- As a rC:"lmlt 

of these regulations, many local postmasters arc understandably under the. 

impression that they must refuse employment to ex-offenders. Lit:tgatioll 

challenging this assumption may soon be resolved by a consent decree up-

67/ holding the litigant.~ 

StaLe and loc;}l employment practices were studied by Herbert Hiller 

G8/ for the Department of Labor.- Among the major findings of this and an 

. 68(11 
earlier DOL funded SUI;"\'ey by the National Civ3.1 Service League -- \I.'ere: 

--50 percent of state governmenls will not hire individuals with arrest r('cords 

-~5 percent: of county and local gove.rn(1lents will not hire individuals 
with arre!>t records; 

-four states 11:IVC ,l('p.i:.lation forbidding civil sprvice employment to 
many, if not nIl, convicted individuals; 

-14-
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--in another twelve stntC's l<'gislation provideR for discretionary 
("may not") refusal of c,ivil servic.e employment on ttte bilsis of 
a conviction; 

-civIl service hirinr, procedures in many stntes often result in 
"unrcasonnble delay" in processinA applicants' papers due to 
their prior criuinal record~ 

;i --the use by government; agencies of qu',estions on job applicntion 
. forms rclatinp- to arrest recordn serve to discourage ax-offenders 

from applying for civil service employment. 

State and local governmental employment has been one of the most 

rapidly expanding sectors of the economy, ri~inr. from 8.6 percent in 1953 

to 14.4 percent in 1970 of the to.tal employment on non-agriculture economy 

69/ payrolls. _0 
While public employment, then, constitut ... s a major segment of the em-

ployme'nt market, millions of these jobs arc closed to ex-offenders for 

reasons th- .. bear little relatiollshfp to their qualifications. 'rhus, of 

those 12 states that by legislation either mandate or parmit discr~tionary 

denial of employme.nt, 'it is noteworthy that this group includes the most 

populous states, New York and California., as well as other large sta!!es 
-::- 70/ 

such as'-NClol .Jersey. Connecticut, Hassachusetts. and Oh10.- Another 
711 

21 states, including Illinois, Indiana, Naryland and Pennsylvania also 

permit denial of employment based on determinations of "good moral character", 

which is often declared lacking on the basis of a prior criminal reco>:d. 
72/ 

But as a National Civil Service Lengue survey shot-:s ,- county and locnl 

While there has been progress in state employment of offenders, no 

such change is seen in local personnel practices. In part, this lack of 

chance is due to the lack of att~ntion paid to local government os an employer, 

a notable eXCeption being an order of the Undersecretnry of Lnbor in 1971 

that local cities under the Public Emplo~nent Progr.am be forbidden to deny 

-15-
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74/ 
employment on the basis of arrest records:-- In contrast, the Federal 

Equal Employment Opportunity Coordinating Council failed recen,tly even to 

consider arrest or cOIWiction records in prepar~ng its draft guidelines 
c 15/ 

for state and local public employers; under Title VII of the Civil Ri~htsAct. 

B. Gove~nment Licensing 

Licensing, it :1.s claimed. is neces~ary to protect the public from un-
. 761 

qualified or unethical practitioners. With about 10 million individuals 
lJI 

affected by licensing law, there are appro;<:!,mately 2,000 licensing 

restriction in the 50 states related to crime records and which restrict the 
78/ 

offender's right to ,,,ork in nearly 350 different occupations.- Again, 

as with publIc employment. service occupations such as those enc('.mp,g;s~d. 
22/';::1 

by license laws are l~ an expanding sector of the economy. 

The manner in which these licensing barriers operate is very similar 

to those relating to civil service employment (described supra): Procedural 

delays discourqge all but the most persevering; moSt licensing barriers are 

discretionary, not ~ ~ exclusions; and tl1~ phrase "good moral dwracter" 
- . -

is defined ill pr:t::::.Jce to encompass crirriimll lIac ts, \I including arres ts. 

A hybrid variant of state licensing lill.,.S operating to the disLu.lvantage 

of ex-oEfendersof particuiar note is that of the Alcoholic Beverage Control 

(ABC) laws of several large-states, including New York, California. New Jersey, 

Connecticut and Hissouri. In these s ta tes. c>c-offerders can not \·Jork in 

placcs where alcohol is sold without the pemission of the ABC COlnmission. 

This may include not only ret.til: liquor stores, but also restaurants, night 

l~ 
clubs, grocery stores and even private garbage trucks. and includes the 

(, -16-
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occupations (If waiters, busboys t bellhops. dishwashers, etc. In Mew York 

~ City alone, the Vera Institute of Justice estimates that 250,000 jobs arc 

affected by this requirement of offenders needing ABC Commission approval-­
SO/ 

vhi¢q often is not given. 

State licensing laws are not, h::r ... ev'er, th~:sole licensing barrier 

facing, offenders. Virtually all municipalities have, 10.::a1 ordinances 
.~':::' 

. regulafit~~ numerous occupations including such low skill occupations as 

taxi drivers or even street vendors. A study of licensing laws for the 

Department of Labor by the Educational Testing Se~vice indicates that 

local licensing laws have a greater impact on employment opportur.ities 
81/ 

tha~ state licensing la.ws do. 
82/ 

Virtually no studies, of local licensing 

laws exis,t ~ however. 

A related consideration is the need to coordinate state licensing 

policy with state correctional policy. Thus, until recently, such states 

as New York, 11:1inois, and Kansas, to name but three, pro\':ided their c':'rrec-

tional inmates training to become barbers, but state licensing laws forbade 

their getting a license in those states~ While cyniC:i~ might consider this 

trair.ing to be a subtle form of banishment or exile, 2 number of these 

states have recently taken steps to provide discretionary licensing and 

to mandate that correctional training is acceptable for the 
83/ 

institutional hours requirements of state licensing regulations. TIle .. 
fact, however, that legislation was required does not m.,kc.one hopeful about 

84/ 
the concerns of the licensing boards for offender rchabilitation.-

C. Private Rmplovment 

The great bulk of jobs in the economy are in the private sector. Bere, 

as we have already noted, the offender faces barriers to emploYr.lent bnsed on 

-17-
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a record of arrest or conviction due in part to employcrfears of employee 

" t'~i'l 

or customer reactions as well as a fear of crime dire"cte~ at the employer. 

Numerous studies h:lVe documented the fact that.p~ivate~niployers of ten 

refuse employment to individuals upon the basili of a ,,·~cord of arrest or 

conviction. The President's Commission on Law Enforceme~t and Administration 

of Justice, for example, noted that 67 percent of employers in New York City 
85/ 

would not hire individuals with a record of arrest. A more recent rep?rt 

of the New York City lIuman Rights Commission reported th:lt an estimated 28 

percent of the pos.itions available in those occupations embraced by m<lnpower 
87a/ 

programs had disqualifications for anyone with a convict!cm record.--

While there is some suggestion that (Cmployers are changing thei17hiring policies 
86/ 

to ask about convictions rather than arrests,- evidenc~ to stl,ow that indivi-

dual;1zed consider.ation of the offender will be prOVided is scanty. (Indeed, 

the reader might note that there are virtually no studies of employers' use 

of criminal records since 1967.) However, as the Equal Employment Opportunity 

Commission and other agencies press for crime-job relatednes5criteria, 
'. 87/ 

private empioymEm t hiring practices may then become individualized.-

But if we have some base of negative informatioa about employe~s' 

offender hiring practiceS~ we know nothing about hoW employ~rs apply crime­

job nexus tests. Nor are there any offender related studies of employer 

<> 
recruitment, pr:omotion or placement practices. And, needless to say, there 

are no studies '1Jalidating a crime-job performnnce nexus. 

It is perh1aps somewh<lt ironical. then. that the only other infor-mation 
~ . . 

available about: offender employment is that whichtestiU(!s to their success 
8fl! 

as employees.--~ 
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D. Secondary nnd Other Barriers 

In addition to the barriers ~lready discussed, numerous secondary 

barriers exist--particularly at the federal leVe1. 891 Secondary· barriers 

nre those restrictions ",,111ch relate to the obtaining of employment qualifications 

rather than employment l?£E. ~. 

The most important of these ·results from the necessity for many private 

contractors fb obtain security clearances for their personnel so as to 

fulfill their government contracts. 
. .. R<ll oo 

The Department of Defense reported in Congressiona:L hearingS-=- that over 

1,000,000 private sector jobs (and about three t~(ncs that number of federal, 
Ii 

ndlitary, or civilian employees) are immedia~elY)~ffected by DOD security 

'/ 
requirements. It is not known. nOl"ever, how miny jobs are indi.rectly affected 

through companies applying the same hiring qualifications to non-DOD related 

employment positions. 

Secondary barriers affect.1.tlg state and p~ivateemployment also limit 

job opportunities. Chief among these are drivers' license laws. lnaboul:. 

901 a dozen states, - legislation permits or requires the withdrawal of 

drivers' licenses upon arrest or conviction of a crime or lack of good iuoral 

character. Since II4'lny jobs require a driver's license for their performance, 

h ff i d b 
. 91/ tee ect S to re 'Jce j 0 oppor tunities .-. -

Fidelity bonding, of individuals as a requirement for Ri11ployment p1nce-
f~~:~~J 

ment presents another seconoary barrier. Until the Hnnpowcr and Development 

Trailling Act Amendments of 196.J.J=.1 authorized a pilot Federal Bonding 

Program, employers "Were not able to obtain (romcommerci:11 security companies 

n guarantee of recovery for dishonest acts of ex-offender ·employees. Expamled 

to it national program through the state employment services in 1971, it 

is unclear ,~hether the bonding program is appropriately authorized hy CETA.·93/ 
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It also appears that the handing program is not reaching its·maximum 

utility; efforts need to be made to explain t:o local ES personnel how to 

gain exceptions from "blanket" bonds, so that banks and other financial 

institutions can hire ex~offenders.941 

It is important to note, however, that fidelity bonding may often 

have a substantl.al .deductab1e clause before becoming operati-ve, so that in 

fact the esn~#loyer (such as a banking institution) is in reality ··self-

insuring against risk of loss in most positions for which offenders could 

be hired. But not withstanding any desire tohire~ the employer will need 

a written waiver from the bonding c,ompany so as to keep the fidelity bond in 

effect for the non-offender employees. For some reason bonding companies 

seem reluctant to permit waiver without unnecessary and onerous conditions. 

And While the federal bond would give the employer protection for the 

dedOctable of the fidelity !lond (thereby increasing his-...p.t:ote ion) the 

bonding companies 101ill often request the employer not to obtain federal 

bonding as a condition of waiver. The main effect of the availabil.:it}· of 

federal bonding is not honding itself, but as a source of pressure against.) 

t. d.f d··· "1 94a/ ~cn ~ng company ~scr~m~na~ on.---
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III. UIPACT OF ARTIFICIAL BARRIERS 

The demonstration of the existence of artificial barriers and the 

supporting documentation of the congressional hearings on criminal justice 

data banks9S/ combined with the statistics on the number of offenders lead in-

evitably to the conclusion that: the impact of offender discrimination is a 

95al significant factor in the labor market.-- ntis is perhaps qualified by the 

961 -possibilities that criminal records can be hidden from employcrs.- Other facts 

suggest that this qualitication is without meri,t where there has been a substantial 

period of incarceration; this period of time must be accounted for on 

resumes of emplo)~ent experience, making concealment difficult. Incarcera-

tioD for arrests, on the other hand, while perhaps of short duration, arc 

difficult to hide from present employers. In any case, virtually all 

public employers and many private employers obtain criminal recotd informa-
971 

tion from local, state and federal law enforcement authorities.- Computeriza-

tion of criminal records threatens in the near future to make available 
981 

the records of all offenders to anyone who wants them,--making conccal-

mant illlPOSI?:ible. Finally, the. point should be made that public pl,licy 

should1not be made on the assumption that offenders should be encouraged 

(or expected) to lie. 

A. Offender Employability 

N~t all agree that artificial barriers nre a significant factor for 
99/ 

offenders in the l:lbor force. SOllle argue 'that concern over artificial 

barrie~s, particularly licensing, is irrelevant to the realities of the 

labor market, since most offenders have such low skill and educational levels 
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that they do not compete for jobs subject to pcstrictions. Two points 
'_r' 

need to be made in response to this argument. The first is that this 

stereotype is based on perceptions of the skiiF level of offenders in 
100/ 

prison, not the millions of others with records of arrest-or, 'if 
~) 

convicted, those placed. on probation. Secondly, even with reference to 

imprisoned offenders the, argulll".nt about employabilicy is wrong. At 'Worst, 

the skill levels of ex,:-felons is not significantly different than that of 

other disadvantaged. Yet national policy, as discussed earlier, has been 

to work to eliminate employment discrimination affecting the disadvantaged 

for reasons of race, sex or whatever other non-job related rationale is 
~' r 

used. It would be only equity to require similar effort.13k-fOr even the ex-
'ij 

felon, and perforce, the arrestee, Juvenile q!fender, or ~ ddemeanant. 

}fore significantly, large numbers of those .in prison a\!?~~deC!d 
~'\ 

employable by anyone's standards. 
101/ 

CeO,sus data for 1970 indicatc\\"~at abqut 

Earlier ccns'.lS data fr~ 1960 V] 102/ 
~how t~:at only 33 percent were unskilled workers prior to incarcerJdon ;~f 

the:r~ma1nder being in professional, skillc'd or <!le.rical work. ;/,'nallY, it 
. (I/! 

$hould be remembered that many jobs affected by Lormal statuto'rY restric-

25 percent have completed' high school. 
'J 

tions are well within the skill level of all but the lowest.qualified 

individuals. Work as a busboy in a restaurant, drivinz a taxicab and so 

on. does not. requ:i.re a college degree. 

B. Symbolic Imp;]ct (If Formal State Bnrricl'S 

St'ate legislative barriers may ha'te <tn effect additional gQ that of 
1\ 

denying employment. Some commentators have sUj:;gestt'd that these'formal 

barriers serve to Itlabel" the offender to himself and tilel'ublic as an 

"untouchal>le. \I Thus, these writers believe' that pe,ople behave as others' 

.. 
22. 



• -
• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

expect them to behllve. If society has labeled a person as untrustworthy, 

the individual will believe he or shc is indeed not rehabilitatable and 
104/ 

continue on a Cdreer of crime.----

The existence of state barriers may also SC'r"e to reinforce private 

se.ctor fears .of hiring offenders. Support for this view comes f,ronl anecdotal 

reports on the Federal Bonding Program indicating that numer'ous employcrs 

have hired offenders on the strength of the ES demonstriltion of their 

being bondable, without requiring an actual bond. The rationale for this 

is their belief that the offender can not be such a bad risk if thc govern-

105/ menf: is willing to bond him.- In some instances, state barriers may also 

serve as a direction to the private sector not to take any action prior to 

employment ,,,hich might lead to eventual licensary review. For example lat. 

schoo1s will often consider an applicant's arrest record in. their admissions 

policy and decisions. ~he rationale for file policy is that the law school 

should not encourage an individual to spend finances in a futile attempt to 

gain bar admission. Of course, not every law school graduate applies for bar 

admission as legal training is often useful in business. And such practices also 

prevent the individual from challenging in court state policies discriminating 

against the offender. 

C. Crime and Employment 
106/ 

Emplo>~ent provides financial resources for the individual. In 

addition. the development of regular work hobits. the avo:idance of excess 

leisure time, the fact of participation in sod ety, etc., all lead to 

the belief that emplo>~ent is a necessary if not sut:ficic·nt factor in 
107/ 

offender rehabilitat~on.---- ~~at data there 1S suggests that the rclatioll-
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ship between the two is highly complex. Looking <it tha single factor 

of financial resources, an unpublished U.S. Bureau of Prisons Study shows 

that prisoners raleased with relatively large sums of money ($8,000) are 
108/ 

both more and less likely to recidivate depanding upon tbeir age. 

However, the quality of manpower services sum;ests that ,"e would 

be unr:calistic in expecting major changes in client criminalb,:lHlyior. 

Thus, for example', a study of vocation,lll trai~ll'Z ;h£ Hichigan showed only 
. , . , - 109/ 

15 percent utilization of training'u~on release from prison.---- Nor have 

community corrections efforts been more successful. .A recently completed 

evaluation of DOL pre-trial intervention programs sho\'1ed that the impact of 

job placement and development services was of short duration; - six months. HOI 

A similar study of job placement assistance to parolees fcund no impact due 

1ll/ to the poor quality of plHcemellts.-- Wtih so little: primary effect (e.g., 

manpower('~ervf ces utilization) it is inevitnble that studi'~ focuEdng on the 

derived effect upon recidivism will have negative findings. 

But; although research has not yet demonstrated any direct causal rela-:­." 112/. tionship between emploYJTI<>nt and cril1le~-- ~t is importallt to note that there is 

no research suggesting the contrary conclusion of no 'relation betl'leen crim~ to 

unernployment.1131 Indeed, the likelihood of research demonstrating such il nega-

tive conclusion seems lo,~, given both the apriorf: relationship between nlany 

types of crime and employment status as well as the numerous anecdotal des-

criptions of this relationship. 

-Future research should concentrate tllCl'\ on distinguishing bet"'een failure 

of manpower services upon, first. employment. anll then, but only then, upon 

recidivism rates. Horeovcr such research should look at the offenders sntis-

faction with job pla<:cmclrt:. nno not merely the fact o[ placement. Poor quality 

job placement may result in increased dissatisfaction with one self and society 

113«/ lind thereby increase rccidivisrn.-
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IV. LEGAL ENV IRO:"HENT 

Notwithstand!ng any co~nonality of practice, there are many circum­

stan~eu ~here employers m~y not legally· utilize criminal records of job 
, . ~ , 

applicants. F~~deral constitutional provisions and. .statutory legislation 
(.: 

forbidding rilc!ctl discrimination, as recently interpreted, prohibit the 

mere asking or ut.il1zmtion of applicant:-arrcst records and limit 

the inquiry into and use of conviction records in employmrnt decisions. A 

brief discussion of these principles as they apply to"both private and public 

sector employers is nec~5sary to provide the framework for a more thorough 
/I!'>4-".-

unde~andi~g of the problems involved in alleviating or eljminating criminal 

records as an artificial barrier to c:nployment • 

. A. Public EmploymentlrJ cens! ng 

Like ~ny other facet of government, public service cmploytnent and 

licensing are subject to the limitations of due process and equal protection 

guaranteCf.l of the Bill of Rights and 14th Amendment to the Constitution. 
'\ 

The constitutional standard for due process and equal protection is that 
11/1/ 

the nction be ratioti,\ally related to some legitimate go'Zernmental purpose. 

In some instances, this action must be the least drastic alternative available 
1151 

to gov~rnment to attain that purpose. 

Al-'plication of this constitutional standard to a public employment or 

l;!ccnc;;ing practice of rejecting applicants on the basis of arrests without 

convictions hos resulted in a j:udicial findin!; of a lack. or ratlollal relation-

ships between the arrest criterion and job fitness. Those court decisions 
116/ 

such as the 8th circuit decision in Cm-ter v. Gallagher. that have explicitly 
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dealt with this employment question have uniformly ruh!d co such cff~ct; 

other cases involving state licensing privileges reach similar cQn.lusions 

.with the U.S. Supreme Co~rt decision 
117/ 

in Sc~war v. BoaLd of Bar Examiners 
"":''''' 

being the leading case.----

In audition to the federal due process requirements, a number of 
118/ 

states have in recent years passed legislation-- or acted through 
119/ 

administr;2tive or executive orde\:'- to prohibit state eo:ploycrn from 

denying emplo>~ent or licenses on the bnsis of arrest records. 

Civil service employment and licensing decisions may, however, 

legitimately take into account records of conviction, but with some 
).19a/ 120/ 

important limit at ;on5. In Carter v. Gall agher. the! appeals court 

indicated that those convictions that are directly o~ rcasonab~y related 
-;-,1 

to the position in question may be taken into account in hiring decisions. 

Application of the "direct relationship" principle is, }lowf:ver, unpredictable 
1211 

at present. In one recent case,---- a U.S. District Court struck down 

a Department of Transportation regu8ticn denying an interstate commercial 

driving permit if there had been a drunk drivin& r,onviction yithin the 

past year. The court ruled that the regulation was too hroad in not 
122/ 

limUi.ng its application to drunk driving convictions while ct'lplo\'cd. 

Alth:>ugh due process will permit some employment usc of convi-::t:lon 

records, equal protection guarantees may also be violaced by the t;(·lec!tive 

use of these records to bar employment. In Huh;Jmmcd Ali v. Djvifiion of 

State Athl(>tic Commission tne court ruled where some individudls arc grant:c,j 

licE:nscs 1 despite convictions .. but similar fnd ividuals are denied 1 iccnst's. 

and no distillctit:m bett.·cen the two 1s given by the licensing rlr.cncy~ equal 
-11:2.1 

protection o[ the law is violated. 
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In addition to Constitutional prohibitions, Title VII of the Civil 

Rights Act limits the usc of arrest or conviction records by state or 

local government employer!.. Numerous cases have ruled that their use 

l23a/ 
by governmcmt is discriminatory and have enjoined their use.--

B. Private Employment 

Private employers discriminating against ex-offenders violate Title VIr 

of the Civil Rights Act of 1964 where the job applicant is a member of 

124/ a minority group .-- Thus, un~er EEOC rulings the asking or use .in 

employment decision of arrest records is .E.£5. E£ a violation of Title vn1.25
/ 

because of the differential impact upon minorities an,j the lack of any 

provable employment qualif~cation justification. Greg.)ry vs. LittOll is the 

. 1250/ 
leading caSe 11cnhibiting the using of arrest records by pn.vate, employers ,--

However, under Title VII conviction' \ ay be . asked about and used J where they 

are directly reIn ted to the job :i.. ..les t;.on. 126/ 

State Human Rights laws forbidding racial discrimination may also ba~ 

p>:ivate employers from askiug or using criminal records· for employment 

127/ 
purposes.~ Other stat!: legislation may specifically bar employers 

i i i b d f 128/ i' 129/ . h d nqu r ngtt out recar s a arres~ or conv ctl.on-- Wl.t out regar 

to racial impact. 

C. Conclusions 

While the court decisions arc not numerous, virtually all agree that 

neither public nor private employers may inquire about or use records of 

arrest. They mity, however, in<luire about or usc limited types of: conviction 

records. This is not to say that an employer may not legitimately ask 

about conviction recod~, but rather t~at: those court decisions upholding 

130/ this right arc limited to the particular facts c.f that case--- and tlill 
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not support any broad b3scd claim to permit discrimination against offenders. 

And, perhaps just as significant as the explicit court decisions llrc the 

substantial number of court cases that have been settled by consent: decrees, 

\::.\ . 131/ 
'Wj,th financial settlements for the plaintiHs in many of these cases.--

But while the state of the law seems clear, few employet's seel'll aware 

of the law's requirements. There have been virtually no efforts by govern-

~ent llgen~ies to inform employers directly; in at least one instance, 

however, an EI~OC investigation of minortty hiring practices has resulted 

in that Ce1f.;'\pany and its a(filiates replacing questions about a;rrest with 

b i ·· 132/ one a out conv ct~ons.---

u 
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v. LOOKING TOWARDS SOLUTIONS 

The crux of the problem of artificial batriers to offender emplo}~ent 

is two fold: (1) the ~elicf of employers that criminal records are relevant 

to their employment decisions and, (2) the availability of criminal records 
-' 

(as described carlier). The variety of partial solutions presently available 

have been aimed at one or the other of these factors. Record availability 

has resulted in litigation or legislation to expunge (destroy)-~rimlnal 

recordsi in a few instances there has been criminal prosecutions enforcing 

a s.tate or local law prohibiting dissemination of criminal records to non-

law enforcement agencies or personnel. Hore recently, there have been 

efforts to limit access to criminal records through "security and privacy" 

legislation. With respect to employer attitudes towards the offender, 

program efforts have ainH~d at changing these attitudes. Often such "educ~l-

tional" efforts are combined with manpower service delivery programs for 

offenders. But, until recently there has been little coordination of these 

various programs and other strategies; our discussion here will describe 

DOL efforts to develop local, state and federal c?ordinating models [or 

offGnder manoower SErvices. 

A. Data Availabilitv...:; .• _ E:,pungcment 
-, 

Efforts to restrict>'~i1e availability of criminal records focused 
{~'. 133/ 

initially uron expungcment or sen ling of those records through C<;lse by 

case litigntion or through ler,ish:tion sett.ing broad parameters defining 
~/ 

eligibility for expungement. 

In the main, litigation to expunge records has been directed at arrests 
135/ 

without convictions • ~ith some exceptions, the trend of 
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court decisions is in favor of permitting expungement. but often limited 

to those cases Hhere the record is clear that the initial arrest itself 
137/ 

lacked probable cause. The rationale for such a qualification Is. 
138/ 

perhaps. unconvincing.---- and combIned with the difficulty of showing a 
139/ 

1ack of probable cause in a courtroom setting.--- reflects el,e ambivalence 

of courts towards "rewritintl: hi!5tory." Given the limited impact of any 
140/ 

single court decision.--- the major effect of these cases has been to 

illuminate the need for legislative action. 

Twenty states presently have legislation which, to varying degrees, 
141/ 

expunge records of arrest not followed by a conviction. \ Most of these 

states have had such legislation for many years, although there does seem 

to pe a trend towards their adoption -- ,or at least their expansion to 

include all arrests no~ previously included;' The effectiveness of 

these provisions may be somewhat doubtful for a variety of reasons, particularl~ 

the failure to provide fo~ automa~fc e.xpungement; instead, most legislation 

requires the individual to '.petition the court for e~pungement, which may 

often be subject to judicial 'discretion. Ina few instances, arrest records 

are required to be returned automatically when charges are dropped Qr"a 

not guilty finding' occurs, but there is evidence indicating that th~ 
, ·142/ 

stat1.lte's mandate is not' ah;ays followed. \o.1f\ere a failure of return 

often occurs, it is less reasonable to believe that ~ copies df the arrest 

records <..t'c returned or destroyed. Horeovcr, the multiplying n:lture of 

criminalrecorus from the st~,tionhouse to central police files to state;, 

interstate and federal record systems makes numerOll,S ,returns for records 
11131 

necessary. Yet few of the cxplInr,<.'ment statutcs-- provide' (ot' noliCicaticm 
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of subsequent cxpungc:ment or of demnnds fOl' return of cxpung2d records to 
144/ 

the state and federal agcnci-es - as a part of the expungement process. 

A related problem is whether the individual whose record has been expunged 
i[ 

can legally deny being arrested upen inquiry by an employer. Recent legiela-
. 145/ 146/ 

tion in Connecticut-- and Naine- includes such provisions, but most 

earlier legislation does not; the Maine legislation is interesting in that 

its language may also bar employers from using arrest records in employment 

decisions, althcugh the legislation provides no remedies for such actl.on 
147/ 

(as injunction) by itself.----

In a number of states legislation exists to "set aside" convictions 

after a specified period, most commonly after successful completion of 
HS/ 149/ 

pr1bation. In Georgia, the legislation specifically provides that 

the conviction has no legal effect for any purpose, so that an applicant 
150/ 

may deny to the employer the fact of conviction • 

Any evaluation of the merits of expungemcnt must weigh the law 

enforcement utility of criminal records against th~ir discr.iminatory employ-

ment effect. Yet no study of the actual usefulness of criminal records 

exists. Some evidence that most criminal records have little or no utility 

does exist. ho~ever. Thus, LEAA has te~tified to Congress that of 18 million 

arrest files in the states. only 5 million need be retained \~hen these records 
150a/ 

are. transformed to a computerized retrieval system~-\'- It: may well he that a 

study of the actual utility of criminal records WOUlll reduce their number 

'even further--lcadiI1g to the possibility of a reduction in those files and 

consequently reducing the employment problems of millions of offenders • 

B. Data Availability: S(?Curilv and Privacy La'.ls 

As indicated earlier, while n[;merous states and local jurisdictjons may 
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have laws or policies prohibiting relc~se of criminal justice records to 

non-law enforcement personnel, the piecemeal structure of these laws 
151/ 

seemingly has ha:i no effect in inhibiting employer access to such records. 

With the simultaneous advent of both increased record availability through 

computer technology c.;.d federal funds for this technolOGY from the Law Enforcement 

Assistance Administration, concern has turned from mere prohibition to 

devising regulations nnd procedures for ensuring tile "security and privacy" 
152/ 

of computerized criminal record data bnnks.--
I' 
\1. 

As a result, legislation has been in~Foduced into Cong~~$s to regulate 
1\53; 154/ 

both the Federal Bureau of Investigation---\r- and the states in their 
( 

dissemination of criJlinal records. In the m.ain these prop.:lsals would 

complement other state legislation now in effect such <IS the bans on releilse 

of information to employers. 

A number of states have already passed security and privacy legislation, 

including Hassachusetts. Arkansas, Alaska, California, Louisiana, Hinnesotu, 
155/ 

and Iowa. Lhe experiences of these states with security and privacy 

legislation is, however, unknown. The question thus re!'\:lins unanswered 

'Whether rules and procedures can inhibit: unauthorized dissemination of crimirml 
156/ 

recor.ds. Indeed, what evidence there is sugges ts that employers still 
. () 

obtain criminal records, either from local police files or in one instance. 
157/ 

sealed state files~ However, while computer technology br.ings with it 

dangers relative to the concerns here for added dissemination of crir:tinal 

records. it may well be that its expansion to loc:~l police precincts can be 

combined wjth expungtlment progrLll1ls to effectively limit dissemination. 

It should also be noted that tl~ security and privacy laws, unlike earlier 
158/ 

legislation, may not have criminal penalties. 
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C. Employer Practices: Lc£islntion and Litigation 

State leg!slative employment barriers for offenders are thought to 
159/ 

have a secondary ~(fect on private sector employers' attitudes.--

Repenl of these statutes would presumably have a positive effect on these 

same attitudes, as well as influencing civil service managers and licensing 

boards in their decisions. 

Where mere repeal is not sufficient to effect change, anti-discrimination 

law.s may be prepared. Discrimination on the basis of arrests is explicitly 
160/ 

barred in several states, while only Hawaii and Hassachusetts bar dls-
161/ 

crimination based on convictions. At present, a federal offender anti-

discrimination law modeled on the federal age discrimination statute is 

presently under consideration, although ! t is uncertain whether it "Till 
162/ 

even be introduced in the Congress. 

In contrast t~ the legislative prohibitions above are the legislative 

schemes for providing a "status elevat:ivn" ceremony comparable to the status 
163/ 

stigma of con .... iction. In two states, New York and California, 

legislation provides for a Certificate of Good Conduct which is given an 

offender after a specified period of release following sentence termination 

where the individual can demonstrate no Gubsequent arrests and good behavior. 

Analogous to the executive pardon, the certificates are, however, virtually 
164/ 

unknown by employers.-- But while the certificate rationale is to educate 

employers that there are differences between (\f[enders,relevant to employment 

perfonnance, conceivably, the effect might .he to dissuade employers 

from hiring offenders without a certificate during that period of time ,~hen 

f j; 
I If 
Ii 
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employment is most needed--right after conviction or release from prison. 

Little is known about t~l~ actual effect of thes~ certificates, although 

the Department of Lnbor contracted for a limited evaluation of the similar 

Certificate of Exemplary Rehabilitation for veterans with dishonorable 
165/ 

discharges, which it administers. What evidence there is suggests 

potential dj~crimirlatory probbms resulting from the necessity for application 
/ /' , , 

for a cerd:).;1.cate -- 'With the built-in socia-economic bias that any procedure 

requiring an .applicant to petition a government agency must overcome. 

In addition to legislation, litigation to enforce existing laws, such 

as Title VII, can also positively affect employers' attitudes. Indeed. 
~ 

until recently there was a consr'JUs effort at the local level to 

coordinate liti.gation efforts with other program activities to educate 
'166/ 

employers; but with the demise of the OEO backup centers to the legal 

.:;. ,I ~lrogram, only it few lawyers in this specialized area of law Olay remain. 

D. Emplover Practices: Pr.lgram Eff<H:-ts 

,":-\ 
One of the most important les~ons of the }IDTA pr~50n training program 

'Was the discovery of the need to emphasize community acceptance of the,. 

offender and the development of programs which were aimed directly anu 

indirectly at increasing employer acceptance of offender job aptl).icants. 
168/ 

'Thus, numerous job development programs were begun, such as Operation Dare'--

in. Chicago, as efforts to convince employers to_hire prison releasees. 

Other projects have attempted to train supervisors in the special problems 
1691 

of integl.aLing ofrenders into their work f01;ce, while an AFL-C!O project 

funded by LEM works with local unions to help offenders gain accepl:ance 
170/ 

from their co.-workers. 
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On a larger scale the. Department of Labor is working \.l1 th the AlI1cr lean 
171/ 172/ 

Bar Associntion. the National AlU,lnce of Businessmen- :lI1d the 
173/ 

Jaycees to gain through these institutional affiliations greater acceptance 

of offenders \.lith their memberships. Little effort has been m~deby DOL to 

\York with .organ·ized labor, although some of the most successful manpowe~t: 
174/ )1 

programs for offenders are sponsored by unions. 

In theory, these communtty acceptance efforts are linked with other 

programs for manpower serVice delivery to offenders, be they institutional 

tr.aining programs. pretrial intervention projects, etc. In practice, 

coordination at the local level may be minimal. For example, in some instances. 
175/ 

competition may be inferred between different offender manpower progrnms 

for job placement \.lith a resultant employer antagonism to JIlultiplc hirinr. 

requests. 

A gradual recognition of the inadequacy of a fra~ented manpower service 

176/ 
effort led to the }Iodel Ex-Offenders--- Program's efforts to coordinate state employ-

ment services (£.S.) manpower progrnms at the different stages of crimin~l jus-

tice processing from arrest t~lrough parole. These efforts were continued 

with the Comprehensive Offenders Hanpower Program. which provided grants to 

. f . h t d 1 h' f i 177/ governors 0 el.g t staes to eve op a c:ompre anSl-ve program 0 sarv cas--

to bring together all the relevant state agencies including the E.5. and 

Vocational Rehabilitation and Vocational Education. 

Since the!ieparlm('nt of Labor is but one of seyeral federal and stale 

agencies funcling offender programs, any coordin<ltinl; .... ehic:le cannot be limited 

to DOL activities [or it to accc:r.rlish its avo\~C!d task.. As a result, 

the Sc.cretarics of DOL and HEW and tlle Attorney General reqlles ted the 

state governors to prepare plans for coordinating theactiviti.es of 

their respective federal and &tate agencies. 178/ Twenty-eight plans were 
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submitted by the states In 1971 "using their own funding; of these, eleven 

states submitted revised plans in Al'ril 1975. Apparently agreement has 

been reached recently between the federal agencies to fund a two-'year test 

ot COPE In five selected states at a resource level of $5 million, and 

.., 179/ 
Ilwards ot COPE moneys are expected to be given by Hay 15, 1915.--
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VI. A CONPREHENSIVE STRATEGY 

Development of a strategy to reduce and eliminate artificial barriers to 
the employccnt of offenders will be based upon these"pdncipal points: 

i ') 

-A minImum (It 30 million individuals hnve records of arrest or convfctIon; 
in most other respects tht'y arc csscntinlly indistinr.uish<thlc from other 
particip:mt~ in the labor forc-c. '''hatcvcr subset differences mir.ht 
exist between some o[[enders and the ~encral popula.tion should not be 
imagined to exist for all offenders. 

-The records of arrest or conviction arc available to private and public 
employers, ror~min~ the basis of an artificial barhicr to employment. 

-The effect is to eliminate .the off~nder from consideration from employment 
in millions of jobs. in government and private employment. 

-This discrimination is often contrary to law inasm':ch as the use'of 
criminal records to deny employment is irrelevant to any bona fide 
occupational qualification. 

The datum nhove indicate that after the problem of race and sex, 

offender discrimination is the major artificial bnrrier in the labor 

market. Thus, whether the concern is for offender discrimination as such, 

or artificiili barriers in general (either focus is appropriate under 

C'ETA). the need [or action to alleviate off~ndet' dizcrjmination remains. 

However, future DOL efforts must go beyond those of the past--which may 

be characterized as considering ilrtificial barriers to offender employ-

ment to be a technical-operati0!lal isslIe 1 with little or no policy 

concern. 

But, gIven the view (or the policy importnnce ?f lhe problem of artificial 

barriers to offender employment, DOL mllst then build upon past experience to 
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develop new pragrntll strategies. Coordinntion, however, wIll be required at 

policy making and opet'ation{~i levels within and- without the dCPilrtntCnt. 

For the most significant lesson of the .. t'llst is that DOL can not successfully act 

alone. Thus tp,~,.:tnning "Ind action linkages musF be reinforced or developed 
~~. 

anew w;ith: 

-Other Federnl agencies 

-Major labor market entities 

-Federal, state and local criminal justice systems 

The first priority shou~d be, however, to develop a policy level conscious-

ness within the department for the offenders' employment lproblt'm, as 

such, or as a subset of the larger question of m::tific:i.al ,barriers to em-

ployment. There should be increased emphasis un coordinntion. including a 

new invclvement by DOL divisions not heretofor previously invol'!t'd in the offcn-

del" program. To accomplish these tasks, DOL shOUld formUlate n central planninG 

unit responsible to the department's policy makerz and which would direct or 

coordinate operational nnd R&D activities of the department. 

A. The Federal Role 

DOL's activities within ~he larger universe of Federal activities affecting the 

offender should be centered first upon co.ordinating its o\-m internal activities 

and, secondly, as an advocate with other federal agend,es and the exccutive~,;·· 

branch for changes in policies and ac.tions regarding the employment needs of 

the offe:lder. 

Within DOL itself: 

-I'ublic employment progrnms lluthor;i?cu hr C~TA prav i de a focus for DOl. 
action to encourage ch.tnge in state and local governmental employment 
policies. 

(\ 
-Title III (of CETA) programs for the <If;ClCl, youth and other sradal (non .... 

of{ender)man;'nwer target p,roups have thepotenti.!l for provLditi~ poJ icy 
concern , .. 1th offenders. youth nror>rmns may be P;l'rticularly important J,/ ,., 
b~c .use of the interaction betic'(~en offender lq,beling and labor market 
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entry problt>ms. Other DOL activities under CETA such as the 'job Corps 
should be reviewed [or offender discrimination policies or practices 
of thcirr.ponsoring bodies. The Bureau of Apprenticeship and Training 
1s yet another DOL unit with potential application for encouraging 
changes in private sector employmen.t pollcies~ 

-The Orfice of Federal Contract Compli.ance can influence the private 
sectors' employment policies diSCriminating agaitlst the oHender. 
,At a minimllm, employers should be made aware of ehe often illegality 
of discriminatory pract.ices. 

Within the Federal government, DOL should work to; 

-Increase access to federal civil service employment by offenders. 
The D~partment 's partIcipation on the Equal Employmen,. Opportunity 
Coordinating Council is one vehicl.e for this enort. Other Federal 
agencies with policies adversely affecting the offender's partici­
pation in the labor mar\<ct should ~e encouraged to review their 
policies and practices. TIle Department of Defense national security 
reqUirements for governmental and private contractors employees 
should be so examined, 

-EncouraA~ other agencies such as the Equal Employment Opportunity 
Commission, Office of Revenue Sharing (Department of the Treasury), 
the offices for Civil Rights Compliance of the J.. • .'lw Enforcement 
Assistance Administration (Department of Justice) etc •• to deve10p 
and apply policy on labor market activities under their jurisdictions 
insofar as rhose activities include the discriminatory use of criminal 
records in violation 0 t Title VII of the Civil Rights Act of 1964. 180 I 

-Join with R&D efforts of other federal agencies such as the 
Institt.lte of Lm-l Enforcement and Criminal Justice (NI1.E) of 
the Center for Studies of Crim.e and Delir,quency (NINH) etq. 
for common data col1ection~ evaluation methodology, grants, 
should be instituted for these <ind other purposes. 

,\ 

National 
LEAA, 
Pli:mning 

awards 

-A filial federal responsibility for DOL should be to respond to the 
Congressional directivC's for studies to .reduce the eHect of artificial 
barriers to the employment of of!cmders. lnsofara.s it is pdssiblc, OOL 
should examine legislatil7e proposals to: 

-limit dlsscminotiO:l of criminal records through Security and 
Privacy legislation, 181/; limit the existence of cr:i.minal 
record;; through expun>:cment .. lcgislation (inasmuch as dissemination 
cannot :Jh~a)'s be controll cd) J.B2,'; provide spt'cif ic 1 egisla tive 
outhorl7.aUon for other t'\111)lo),llIclIt h<1rrj.~r-rclat~d chanr,('s 
(e.r.-, prison industry t"eform,JJU)· employer inc('tllivcs to hirC' 18/1/ 
changep in civil nervlce lnws 185~ or thnt of the Federal Deposit. 
Insurance Corporatlon).1Bb! 
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s. Labor Nnrket Role . 
OOL'o program cxperti8~ lies in general with(~)e labor market. This exper-

tise has not been syste~atically utilized to assist operational progrnms r~r 
(,,--'''\ 

the broad spectrum of off~.lders or for ;\&D of new pro!;, . .1m initiatives. 

-Present R&D efforts to remove state le~islative barriers to offcn~er 
employment should be continued and c~panded Lor a o.ilnilat' effort wlt!?:. 
local government. 

-Clearinghouse activities for statutory employment restrictions should 
be linked to a new and similar Clearinghouse effor~C'j:or emplorment 
oI-por tunities. Ci'--' 

-DOL's practicc1811 of funding non .. governmental organizations such as the 
funerican nar Association or the National Alliance of Uu~inessmcn should 
be cont~nued and expanded. Organized labor, particularly the AFt-CIO 
Community Serv;iccs and Human Resources Development Corporation or the 
United Auto Harkers could providl:l vital and needed assistance toa 
program seeking to gain co-worker and management acceptance of the 
offenuer. 

-DOL should provide guideline!; and technical assistance to public and 
private employers. However, technical assist<1n~c i!ffor:t.s nay require l8S{ 
R&D developocnt of jflb-nexus relationships with past: criminal bchavio~ • 
But there is no such neel! [or DOL to wait to inform local prima sponsors, 
ES personnel. "tc •• o.f their obliga tions for such issues as employer 
requests fo.~ ap!>licants with no criminal records, which are violative of 
Title VU~ . -.. 

-Job development programs ilt the local level for gaining employer acceptance 
of the offender should be emphasizeo. However, stress shC'ulrl also be placed 
on employment acccptahility to the offender; "unsa tis[nctory" job place- ' .. 
mants may result short term in incr~il~{'d {offender reel.tIt-ri5m and long term 
in incTeased, employer discrimination. ",,89 Reliance on loc;llle~e;t, progral';lS 
(e.g. t CO}fP or local prime sponsor f14r~drid} is necessary but riot· syfficient; 
these should be operationally joined ,·..:i.tll nat.ional employer efforts (c.g •• 
NIIB) • 0 ther prime activities such as a cl cal:inghouae ef fo rt, tccllTli..:al 
assistance to prime sponsors should be used to prpvide communication 
between state andlr-cal praj!lc£:s, on the on(~ hartd, and national Job 
development on the other. 
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~ C. Criminal Justice Role 

The provision of manpo~{(~r services, tr<1in~ng, job development I coun-
\, .. ' 

"'" 1,.\01' ~ ~ • •• ~ , ., •• ,. • to' • .. ..,. 

;r·'~~,,"··.'··. J: •. :;' "-'~. !.:('!4!'J.~.~:;'c.t".::,~:!", ;l"' • ..ha'f" -,,[ten b~en by itself <1 major criminal justice system 
~:. '. . ~,'" J ,'-,. w ~.~- ',' , 
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change. The need to develop linkages between those programs and the labor 

market has gellerated even more change within the system - e.g., Hutual 

Agreement Parole - and par:lllel to the system - c.g., pre-trial inter-

vention. More~ver. DOL's own concerns for criminal justice system change 

'j 
is matched by the prospect to criminal justice of increased effectiveness in 

redUCing recid~vism. The develop~~nt of new models for cooperation between 

labor market delivery vehicles and criminal justice should continue in 

the future. Utilization of info~tn.ation and lessons gaine1 should also . 
1 

continue. However, direct DQL fllndi.ng of CJ reform for reform as such 

would divert needed model development funding an-l is to be ilvoided. 190/ 

Specific R&D recommendations include: 

-DOL shOUld invite the U.S. Bureau of Prisons and the Proh<ltion Division 
of the Administrative Office of the U.S. 'Courts to share DOL's ex­
pertise. for the. benefit of the 40-~IO,OOO new federal arrcstC'e's each 
yt!ar .. each o[whom IDay "'all'be affected by the discrir.lin:Jtary prac­
tice of employers. In tilis manner, DOL could assist in the FC'drr:ll 
responsibili ty to prevent unileccs~ary estrangcm<mt hct\,ccn t \11' .. !'. ('\!"r 
and' the commuuity as well as gain .m accessible testing ground 101 nCH 
program ideas.illl . 

-Federal criminal ju~tice system p~o~rans could be expanded to in­
clurle the needs of local/state GJ system arrestecs. Conversely, 
local progrm:l planning should he encouraged to serve all area of­
fenders. federal. state releasees or local. 

-New program:; for reducing pre-tr;ial detention rates, such as throul~h 
joining m;mpo',:er services to bail release staEf (unctions. should be 
tcst~d: 
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-Another focus should be on increased utili?.ntion of probation. 
Ii. variety of activities could be considered, including: assistance 
for defense counsel to develop offender ,workplans as an alternative 
for the judiciary to comdder ,at the point of scntcndnr,; para­
professional assistance for defenders to provide rclw,uilitative 
services 192/; greater stress on criminn1 law in l~gal education 
on such topics as judicial sentencinr" correctional law and other 
curriculum innovations; efforts to increase the quality u>f probation 
sCI:\dces; an:... increased emphasis on the prohntion officers' role of 
community change agent (incl.uding job ncceptan~c fu:: the. offender.) 

D. ,Research and Development Role 

. Past DOL research and development eHorts tI!ay be ~haracterj.<:ed as 

operationally focused, being aimed primarily eitller a't increased effective-

ness of manpower services delivery vehicles or criminal justice system change. 

And, while G. ttention has been paid to R&D tcsti,ng of planning mechanisms through 

the }lodel Ex-Offender Programs, COm> aud COrE, little attention has been 

givf''1 to the 
-, 

dyn<lmics ot the labor 1" _ .. 'ket, such as C!rnployers I prcGtences, 

training for 
. . 193/ 

management and supervisory personnel,--- etc. Since the 

discussion of a criminal justice role for DOL incorporated specific R&D 

recommendations I the discussion below ,HII focus- prim:l.rily on labor market 

knowledge needs. 

-Research should ev,amine the renli ties of ho, ... and '~hy employers d~.scri;ninate; 
attention should be paiel to identifying what factual. data about of-
fe!1<l<:>rs as n ,class or in particul:lr would change the pattern of dis­
crimination. 

-The lahor cxc1wngc func tI 011S performed hy crnploymt'r. t a~,cncies or the 
ES should be cXilmincd insofar as they impact upon oHcl1uer discdmination. 

-Information in 11C'C'dcd on how best to in[1uence d1screti9nary decinion­
makin~ affecting offcnocrC'!'1ploymcnt. Personnt'l managel's might be 
given training [or substantive issues :'3uch as job-crime n(!)(US. while 
the fact of training would t'nphasize to the manar.crs the import'me£! of 
the i~s\le to their pol;i.cy rnakel:s. Other initiatives such as tl:ailling 
super.risol:s should· be. tes ted • 

Ii j~'J 
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-Development of job-crime relation~hip critcri:l CCln be an interim step 
towardn individualization gf emplC')'mcnt ,decisions. Such criteria would 
be ~scd to screcn through all those offenders whose convictions arc not 
related to the particular job in question. TII05C not screened throu!;h 
would then be rejected or accepted for employment 011 the basis of suca 
criteria as passage of time, age <Ie time of orfert~e, etc. A federal 
pilot project to examine DOL'3 employment criteria would be Do first 
step in such a development. 

-Employer incentive programs, similar to the WIN programs could he ex­
plored. State programs such as that in Illinois' 19 /1/ should be evaluated. 

195/ -Past R&D products such as :rhe Closed Door -- should be updated and 
,~intai.ned. The role of local government should be emphasized in the 
process of updating. 

-New initiatives such as support work should be expanued, whllc t:hc 
feasihility of public employment propqsals [oroo[[ender~ is tesL~d. 
lIowever careful evaluation of the ef factiveness of support cd : .. ork in 
returning individuals to the labor market should be part of the study 
design. 

., 
<, 

Needless to say, ~ha R&D proc~ss should be based upon a firm grasp of 

the relevant literature. But such a review should go beyond DOL's mm 

activities to axnmine those of vocational rehabilitation, vocational edu-

cation and others • 

E. DOL Planning 

This paper cannot stress strongly enough the importance of the Department 

of Labor's planning for systematic application of its resources in rescarch 

and operat~ons. This view is premised upon several assUmptions: 

-The employment problem of offenders involves thl! matching of offcn'er 
skills 'vitia employer needs. SkiJ Is may neeJ to he upgradcct" while 
employer demnnds may have to be lowered to reflect ncttl;)l i,' ,;ds. 
TIU: I'ROnLS! Of .'\!~TIFIcrAL Mr\..~lF.!t$ HUST TIlE!U~FOJU: BE RE1.A1T;r/ TO mE 
OPEr,,\TJ(~~!A1, 1':\S1-:5 OF JUB TRAI:nl\~;! DI:\'I~LOl'::E:rl' !I:~J) CO(l:~Sl:Ll:';G. Ho'reover, 
insofar as DUL's c,lpnbilitics and concerns relate to tiw labpr mnrY,et, 
the prolllelll of artHid.ll bilrrjel'~ should be f~ivcn pl(1d(lr.tirln~ce in 
policy (orr.lIIlntion due to the LA1\r.El~ ~;(f:,mER OF PF.RSO:~S AFFEGTl;D IlY 
BARRl Ei~$ r.O:·lP'\l~rD TO 'mAT SHALi::,lli:·mJ:lt Wli cIT!iOLCANi~'i~:\l:I~TS 
OPEltt\'fr~\I> SlDl~. 'i'r;ining alone docs not improve cmploymN't opportunHics, 
and hence operations plnnning, [or a comprehensive effort to increase 
offcnd{'r employment laust joi.n the concern for artifici;)] h;lrriers 
with other tasks such as training (which have hercloforc beC'n the tn3.jor 
planning concern). 
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-Coordination of efforts, exchange of information, technology, etc. is 
reqUll:cd (or limited funds to be used to dfectively change the habits 
of employers and criminal justice adminisl;rators. 

-Thi~?coordination must include federal, state and local government 
wherl? thoir responsibilities include providing services to or custody 
of the offender. In addition, this coordination .... ill require inputs 
from employers and organized lahor and other conimunity organizations. 

xxxxxxxxxxxxx 

TIle concept put forth in the form of COPE. fcrr state level coordination of 

the services and custody responsibilities is a major step forward, but one 

requiring some modification and expansion. Yet, even as originally conceived, 

COPE is yet to be tested. Nonetheless, the lessons of the.past: emphasi~e 

the need for external coordination .... ithin DOL of its Ot..ll activities (as well 

as the COPE linkages with other agneices). thus. 

-Research and operations should be coordinated .... ithin one planning 
pr?gram. 

-Other componen ts of DOL, such as discussed earlier. shoul9'llc given 
policy direction consistent with the offender pro~ram. p,,'fticularly 
with reference to the problem of artificial barriers to employment of 
offenders. Indeed, such <lction \ .. ould be fully consistent .... ith, if not 
demanded py, CETA. 

-S:lmilar coordination and policy direction ~:ith resp"'" 'to 1)01.'s in­
volvement ,dth other federal agencies and state and local government, 
local prime sponsors, etc., as discussed earlier. 

Such a policy commitment should be reflected in the assignmrmt of 

specialized staff asslgned full-time to the development and implementation 

of DOL policy of or its offender program. One modification of the recommend a-

tion might be to split the staff into a l'fanpo .... er Administration Unit (e.g •• 

to coordinate operations and research) and another ullit respons;'ble fO,r those, 

r 
,other duties \1hich require closer identification with DOl. policy lll.'lkinC. 

Finally. it is critical that DOL personnel and others understand the rationale 

for the d~partlllent' s involvement in correctional pr5'f.rams both pre-CgTA 
o 

and u,ndcr the present statutory provisions. Such undcrs,tandin is imllspcnsnble 
('-@ , 

to continued policy conunitmcnt to the program. 
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VIi. A FINAL WORD 

'It has been only within the past few years that concern -has been 

expressed, about the ... narrect consequences of criminal records., With a 

few exceptions, this concern at the federal level haslbeen seen in '::, 

bits and pieces cf legislation such as the Consumer Criedit Reporting 

Act provision prohibiting the use of current arrest records older than 

196/ seven years.-- Other legislation such as the "set aside" p+Qvision of 

the Youthful Offender Act. apply to relatively few individuals ,197/ Eut 

these initiatives may h~ characterized as piecemeal and tentative at 

bes,t • 

lhestates on the other hand have shown greater interest in aIle" ting 

the problems created by diss~mination of criminal records to employers and 

other non~law enforcement personnel. Part of their activity, it should 

be noted~ is duh to the actions of the Department of Labor it$~I[.198/ 
\\, 

But more must l)e done. TIle Department of Labor should recognize the 

need for its lead in the creation of a national policy aimed ateelin 

eliminating artificial barriers to employment of the offend~r. For, to 

the extent that this problem Is identified with record availability, it is 

one largely of federal making. A federal initiative, then. is both appro-

priate and needed-perhaps similar to the recent actions of the Canadian 

. 199/ government in dealing wl.th the same problem.--

Horeover. a decision for an c»plicit Department: of Labor policy would 

200/ be nothing oore than a logical extension of lts testimony at hearincs--

before the Senate Subcom.'ili.~tce on National renitentiaries \~hich have led 

to severi1.1 legislative proposals reflectinr: the recent manpower stress 
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in corrections.,
20ll",,; Thus, the then ~tant Secretary of Labor 

said: 

/1 

"We envinion the Federal role as being one of providing 
tiational guidancc, duvcloping model ,system(s), ••• 
and conducting an intensive and innovative research 
and demonstration program ••• Last year Bert-lard Segal, 
thcnpresiclent of the American Rar Association. s;lid 
with respuct to correctional facilities and services: 
'We have unough research and stud.ies. This is the time 
for 'action.' We agree." 
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FOOTNOTES 

1/ 
See R. Rovner-Pieczenc k, A Review of Hnnpo"'('r R and D PrQ jects 

in thc..-£.orrectJonnl Field (1963-L~73), Nanpower He~earch Honogr:lph No. 28 
(1913) for a fuller discu~sion oj. the· hil':tory of DOL's involvement with 
corrl'ctionnl manp0wcr prof-rnms. See also C. PhilJ ips. "A Case Study: 
Development nnd Jmpll'mentntion of a Manpower Service Delivery to the 
"Criminal Offender in the U.S." (mimeo) (1974). 

21 
-Earlier grants of authority were eHher dr;nm froll1 generalized 

legislatIon for resenrch and demonstrat.ion \1\1d(,I" the Hanpower Development 
and Training Act of 1962 or the 1966 amendments tc 1-JDTA providing for 
experimental training progr;\nl5 within correctional institutions. Title 11, 
Sec. 251. See Rovller-Piecznick supra, note 1 at 5-9. 

~./ 
See notes 106-1131 infra and accol:lpanying text for a discUl':sion 

of the literature on the rela-cionship between crime and employment. 

if 
Compare the ,,~:plicil: r.1l:ionale of the crimin<ll ju~stice progrnms 

or the Special Action OffiCE: for DruF: Abuse Prevcntiop/n'!' beinj:; based 
on criminal justice identiflcntion of drug aLu~ers so a& to offer treatment 
services. 

2,1 While not n dcpartmentnl goal; the eliminntion of amclil"lration of 
the lack of concern on the pnrt of the criminal justice system for the c~iminal 
jus-tice system [or the lndividU:ll. The Vera Tllstit~lte of Justice, t,'hich ~.·nl': 
funded by DOL for several projects. including the ~l,mhattnn COllrt F.mplo~'l"ent 
Project ( a pre-tl"inl intervention demonstration) typifies this concern • 

§} 
Spe p. Vellezia, Prc.tr}.::!l Release \.'ith SUP.l!..9.!..tjvc Scrvicl'~ [or 

~_Risk' Defs.n(bnts. E.ynllJn::iou Rcnort No. 3.(J973). In only a few 
jurisdictions, however, is pretrial relccse coupled with manpow~r services • 

LIThe tlntionnl Tnstitute [(\r Law Enforcement ;1nd Criminal Justice of 
the 1.ml Enforcement Assistance !.dministration is presentl:,;, preparing a 
"Prescriptive l';1ck;1~e" for justitucional vocationnl education and tr;1ininr, 
programs entitled Joh 1'r;11n1n:. aml P1.1CC'Il1Pllt for Of[C'nden; nnd l::(-Offelh1!'r:>. 
Sec also, II \'\!):!.£...10 C:.0.r..L~_cJJ!.'.!l<ll \,(lC-;·tj-(~I).1] r:dllc:;U~i.~I!. (1973) rrC'parC'd-i~r 
111m, describing sOlOn 90 C'd~lcntion and training project thcn operational. 
DOL has sponsored the Hut lin 1 Agreement Parole proj('ct of the.- Amer;;can Correctional 
As:>ociation \,'hich is in tendl~d to coordino te correc t ional pror,r:U·lm.Lng for 
offenders with release decinion. 

Compare RO:>OI~. "TIIp. nolC' of Job:; :tn a New National ~t:rntC'r.y A~air:st Crime," 
FC'dC'y.11 rl·(lh'!.t~':T1.. 14 (f)(·pt. 1970) and Ut:yon, "NecrlNl: A Speci;!l E.':1ploymcnt 
CIC'arinr,lwu!Jc lor Offc.nrlers" ,!:'C'oC'rnl J'rt)hation 53 (~('pt. 1970) to !!urd, 
F{'\'cl'ly ilnd Crull. "Organi,:cd .\r-ainst Crir,IC: 1\ Full Servict:' Clf~ar(nf.ho\Jscll 
E.<,dC'X .. nl I'rob.1J)Olt (Dt-c. 1~711) descril'inr, the !~I'ntllcky vocaLion;d, ;1ssi!'lt.1ncc 
ccnll'1' [or offcnd(:r5) for ilhl5tratior. of \10\; fnr Vt.' h~vp.. come in the j':wt 
r, 

r 
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7011 
- See notes 13-17 infra and accompanying text • 

8! 
- See 11.5. Mill(>r,'The Closed Door: TIle EUcct of :J Criminal Record 

£.!!.....funplo ... ment ,,,itl! Stntc :mel LOCO'll 11!~('ncics (1972); National Civil ServIce 
Lengue. "Survey of Current Personnel SY$tcms in State and Local Government." 
Good Govcrnmco_t:.. Vol. 87. no. 1 (Spring 1971); hll'\ Nntional Clearinghollse 
on Offender l:mploymerat Restrictions, .l!el'lovlnc Offender Emol.E}T.lcnt l~cfitrictior\s 
( 1972); B. Shillbcrg, B. Esscrantl D. Kruger, OC'cupntiona 1 1.1~·(·n:;illb ami l'\lulic 
Policy (1972). P.W. Cayton, N. Schutz & J.,Gwozucckig, IInn-iN's to the 
r.mployment of Released }tale Offenders (1970). R. Plotki,ll, Constitutional 
Chal1C'm~cs to 1-:1;1010":l'Icl1t Ilisahilitv Statutes (1974). Sec also, J. l-lart.in" 
Jilo Invisible Prison: An ,'malvsis o( 1\arriers in Inmrlte TraininG ;lOci Post 
Release J:mp1oYr:lcnt ill 1:('~1 York :lOd :·!nine (1972); P. Sultan Ilnd G.E. Elmann, 
The r.mplo ..... ment of I'crSClnS \dth Arrest T{econl" :mel the Ex-Offender (1971): C. 
C. Hhel:m. Civil DisOlbilities: Till: Penalty noes !{ot Fit the Crima (1973); 
n. tanks. S. Shestciko[$ky, and G. Cadon, Civil IHsabilitlcs of C.,,-Offendet's; 
Y.egislating a Ch<l.ntte (1975) ~ 

9fTwo examples of DOL programs reflecting a concern for the impact of 
the criminal record upon employment are the federal bonding program, infrn 
notes 92-94 and accomp<lnying text and DOL funding of pretrial inter.vl:ntioll 
progr2nS ... hich result in no final record of conviction for r.mny p<lrticipants 
who successfully complete the program. The American Bar I\ssociation's 
National Clearinghouse on Offender Employment Restrictions .is the onl:>, DOL 
funded operationnl program to focusentiroly UpOR the problenl of artificial 
barriers to offender employment but limited to, public employment and licensing 
barriers. 

10/ The Crime Control Act of 1973 continuing the authorization of the Law 
Enforcement Assistance Adlilinistration docs contain provisions requiring 
the stat('5 to collect rehabilitation data perhaps signifying a change in 
the until nO\~ 1m'! priority of c.orrections in society. Public Law-93-B3, 
93rd Congress August 6, 1973, Section 453(11). 

11/~ection 601 (a)(6) of the Comprehensive Employment and Training Act 
defines offender as: 

•••••• any adult or juvenile ,.:ho is con(ined in 
any type of correctional institution and also 
illClud('s nny indi,vidunl or juvenile :1f.;r.ir,ned to 
cOlllmUnil)' hused (nclli ly .or suhject to pn'trial, 
probationary, or pnrolc or oLller st:lges of the 
judicial correctional or probationary prOCf!SS where 
Jllanpo\~cr tr:tining and services m:ly be beneficial, us 
determined by the Secretary, after consultation with 
judicial, correctioIl<:tl, proiJntionary, or other 
appropriate authorities. 

The use of tIle term "offender" here is not without! ts problcl:1S. 
Zeisel. "The Future of l.aw Enforcement Sti'atistics" in rrc~idcntts Commission 
on l~cderal Statistics. 5/10 Vol. II (1971) criticizes the Federal. HurCilU of 
Investigation (or equntinr, a~rcstces with those convicted of a crime; he, 
l>e]ie,,~es this i.s one reason tha't tile public, including employers,. similarly 
equate an arrest l:ith conviction. Un[ortunau.·l.y, there is no term for 
f;ttrrtTlN,l ..... dl'!;cribitt~ an individual who h<ls hau contact with the crimjn:!l 
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in fact not heen proven to have "of (ended". The uu~ of the tenn offender 
thus implicitly juur,as the Individual arrested. This paper explicitly 
raj ects suchsucJgmcnt nnd uses the term offender out of convenicn·.e only. 

12/Fedcra1 Dureau of Investigation, 43 Law Enforcc>mcnt Bulletin 8, 
(July 1974). 

13/1n 1973, 2.5 millions arrests (but not of individuals) resulted in 
fingerprints heing sent to the FBI compareu to nn estimated 9 million arrests 
nationnlly. Most misdemeanors and ~rrests of juveniles arc under present 
FBI policy not to be reported and if reported, Bre sent back to the arrestine 
agency. Abo.lt 10 percent of all fingerprint ennis nrc sent bnck by the 
FBI for this reason or because: of illegibility (I.e., unusable). Personnel 
cOlI1Illuuication from Frank Stills, Identification DiVision, Fl'deraJ Bureau 
of Investigation (September 1914), 

14/ One might simply multiply the 21 million in FBI files by a 
factor of three (9 nrl.llion divided by 2.5 million): however, one should 
aSSume a higher rate of multiple arr(!sts for minor crimes. The rrp.Sident's 
Commission on I.n\<1 Enforcement and CrilOtinal Justice, T.:lsk For!!' neport: 
Science and Tccl1l10logv found tl,e IIvirgin" arrest rate to be :.2 and 1/2 percent 
or 1 in 8 of the 9 million. The FBI reflorts thnt its virgin flrrest rate is 
about 33 percent~-[or serious crimcs f hOlo/ever. hlith these adjustmepts the 
multiple then bocome· 1.5(assuming tllcse relationships arc stable over timo). 
It is unclear, ho\,cver, what the base for the multiple should be: 21 million 
or a higher figure. Thus, the FBI hns in its O\,'n [ilos npproximn tely 9 
million individuals ,dth only one arrest: and Hho hence have n'!w'r been given 
Fill Identification Numbers (personnel eommunicatirm from Fr:mk Stills, supra 
note 13.). This ',Titer is of the ViC\'l that the 9 million files arc not 
included within the 21 million individuals reported by the FBI. Attempts 
to obtain r;larification have not been successful. Since the FBI is unable 
to say exactly hO\, many single arrest files lhere are \.:ithout In nu:abers ~ 
this vould seem to confirm that these files arc in addition to the 21 :aillion. 
It should also be no ted that: since .1uly 1971, all arres t fingerprint filos 
are given ID numbers (Id). 

l-Iultiplying either 21 or 30 million by the factor of 1.5, we estimate 
the number of individuals wiU. criminal records to be between 33 and 45 million. 
This figure doc!> not tnke into account those juveniles not formally arresteu, 
but rather referred directly to juvenile court '.lith its 01,11 record system. 
Sec also, A. Nunsbaum, Fj n;t Offenders - A Sc>cond Ch:lllce (1956) who 
estimated the oUender population at 50 million. 

. 15/ 
- Applyinr. the ~I.<!!:!£J~port: Science nnd TC'chnol(lg~, Appendix J, 

Virgin arrest rnle o( ] /. and 1/2 IwrC~!\1l or the FBI rate of 33 percent gives 
8 range of 1 to 2 million new an:e5 tee's eaell year. 

lJn/t\bout om' million Liles have heen purr,l'd by the FUI [or those 
:f_ncJivicJunls wit:1I birth dales making them 80 yeL\rs or over. Frank Sti lIs. 
~rJ::l note 13. Bas('d on Nati.onal CC'nter for IIcnlth Statistics, Ufc:. 
1'n111(15, Vol. IT, Section 5 (Vitnl Statistics of the United Stntcs---1972 
58 (1975), we ('stinlUte that the ralio o[ individual" 65-79 compared to those 
80 or more is ;Ihollt two to one. About 2/3 of all males live to ar.e 65, 
but only 25 percent to 80 years. or lhose living, nbout 24 percent 
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are labor market participants. l$ation<ti Pl.:utning Assodat:f.0n, note 17 i!'\fl"~'. 
Thus, a rough estimate of 2 million should hI.> subtracted from the larG-;r-'~ 
figures of 21 or 30 million FBI listed arrcst~cs(thc living over 65 and whQ 
arc labor force participcnts will roughly balance out those born 
less than 65 years ago, but now deceased). Hull::iplying by 1.5 we now gel: 
28.5 to 42 million offcndcts. 

Alternative estimates·may be obtained from CenslJs data on offenders 
in prison ~ notes 16 and 17. 

161This figure excludes those in prison for over 10 y('ars (12 porcent). 
U.S. Dep?.ctment of Commerce, Bureau of Census. Persons in Institutions and 
Other GJ:~llp gllarl~rs 41 (1970). Only 5 percent of those in prison have 
work u:'sabi1itics serious enough to remove them from tll" labor Coree. Id. 
G. Pownell. f:mployme>nt Problel'!s of Fx-Qf[C'noers (1969) found that 95 percent 
of his sample of fe1ernl offenders Were labor force participants. A comparison 
of offenders with D0L stuuies of pnrticipation .in the lnbor market suggests 
that work disabilitic!> arc approximately one-ha.lf of the non-participntion 
reasons for males under to. This, however, includes attendance at: school 
which is not a pert,::rnent I.'m-\-~orking disability for offenders asa class. 
Bureau of L.:ibor Statistics, 'Elnploymcnt nnd Unt'mplovmcnt in 1973. Special 
Labor Force Report 163 (1974) (Tables A-30 to A-34). 

171 
- Since 85-90 percent of all arrestces are male. according to the. " 

Uniform Crime Reports. a conservative estimate of offenuerl'l in Lhe~'ork 
force would be 90 percent or about 26 to 38 million of the 91 million ;L,abor 
force. (Sec Flaim, "Employment .mtL Unemploymcnt during tlte First Half of 
197411 Honthl\" Labor Revi'!\~ 3 (August 1974). Some confirmation of the 
acceptability of this 90pcrcent estim3te for offender partidpation in 
labor force can be seen from male labor force participatio.l rates, which 
is below 93 percpnt only fot' mllles>Jlnder 24 and over 55. National Planning 
Association. The U.S. Economv: 1973-1983, Table 522 (1974). The LEM 
Survey of Inmates in l.ocal Jails (advance report 1974) shO'..'ed thnt. e;:.;cluding 
inm...tes under 18. labor fo.rcc participation defined as having worked 
in the last year was about 89 percent. gat 3-4. It is unclear, however, 
as to whether this figure includes indi'Jiduals incarcerated in j3.il for 
more than one year eithcr pre-trial or· post-conviction or both. 

Probably the major reason for thcinvisibility of this large group is 
the t'clath"'ly lew socio-economic status of many,offenders. See Bureau 
of Census, supra note 16. And those offenders ,:ho do achieve higher 
socia-economic status arc not likely to t"ry to bring attention to their 
past criminal record. Thus, there hns beon an absence o( advocncy for 
the.problems of the offender within tJIC labor market until recently. 

l8/U.S. l!urc<lu of PriSOIJR, H.1t1onal I'ri:;ollC"r r,t:lti~tics: Priscms in 
1.oc:l1 and f,la If' Prij:onn for 1Ic1111"C F(:1~;;~;-r9-ir)~f1972) ShO-:"-:-l; ahout 2r)O,l1OQ 
Individuals l~l'pri!iol\ on any onc day. /....1\1 Enforcement: Assistance Admittistration .• 
}~ational Jail CensllS (1970) sho"'$ 150,000 - lGO,OOO in j .. il on anyone day 
with about 50 perc(!llt :l\,',\iting trial, and <lnotl'\1r:S percent awaiting scnt(!ncing. 

'rile 1972 .Tail !hlrv~~, supra note 17. cannot h~:::u1?cd for CSI imaUng 
the numhr.-r of individuals in jail on any given day due to methodolOGical 
errors. 

12..1 FBI, Uniform Crime Report!'; - 1973 (1974). 

\~ 
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20/ - No data is available on arrest-conviction ratios;: guesses rang'l":! 
from highs of 40-50 percent (President's Commission on Law Enforcement 
and Administration of Justice, ';11(, Ch:ll1cn~e of Crime in :J Fr£'e! Society 
(1961) to lows of 2v percent, Comment, '.6 ~otre Dame Lnwver 830 (1971). 
Since the total number of incarcerations in jnil and prison has ramnined 
stable since 1967. ~Iere hns eithcr been Dn cxplosi~n in the use of probatloc 
(unlil;cly, since most convictions arc for misdcmt'unors and misdemeanor 
probation rcmainsrarc) in the usc of suspended sentences or fin£'$, it 

Jecline in arr.cst-co{'~victions ratio since 1967 or a coml;5.nation of the last 
two. The 1967 study provides an estimOlte of Olbout two (lnd three quarter 
million convlctionn, hei1ce the estimate here of three and one-qum:t(:r million. 
Support for tile conclusion that most nrrents do not result in conviction 
comes from several sources. Since fines or suspended sentences often 
result from the fnct of p~etrial detention replacing post-trinl detention, 
the fact that jail popUlations have only grO"wn 10,000 on any given day 
n('r,ates any liklihood of .,ny substantial changes in the total number of 
convictions. This inference is supported by Uniform Crime Reports data 
showing little increase in the total number of cases reaching the indictment 
or inf·.)rmation stage. Since other UCR data sugr,ests that many arrests 
are referred to juvenile court for finnl dispbsition (up to 50 percent) 
any increase in arrests since 1965 would not have as great an iMpact upon 
conviction. (Juvenile caSClS result: in "disposit.ions" not convictions.) 

21/ - Task Force ReTlort: Corrections (1967) AppendiX, I'Survey of 
Corrections in the United States." 

22/ . 
- N:1tional Prisoner St<1ti.stics~ Admissions and Releases (ro1\ State 

and Local Prisons - 1970 (1972j. 
Note. howevc!.". that of those entering prison, 15,000 -.4il1 he returning 

as parole violators. Nationnl Council on Crime and Delinquency, Unifom 
~c RCf!orts (personnel cotn."Iunl.cntion from Hilliam l-\oslcy, assistant 
director July 1974). Data from the Uniform Pnrole ~('ports [or 1973 confirm 
that the NPS data (or 1970 is still substnntiOllly the same. 

2'3/ - Supra note 21. 

24/ 
- Task Force Report: Science and Technolos>:. supra note 15. 

25/H, Wolfr.anr,. t'. Fir-lio :md T. Sc.ll~n, Crime in a Bi rtll Cohort (1972) 
studied nIl youths horn in Philadelphia in 1945[;lIuing that: 46 p~nj,. of 
the juvenile cohort Ihat .... ere once arrested did nt)t have any rearrests. Bclkt:'fl, 
Blur.u:;tcin Rnd Glnss, "Heddivism OlS a Feedback Process". Journnl of Crj"nin:tJ. 
J\mti.cl' 7 (1973) at 12.-13 indicates th.lt the Hol[ganB study data rcpH-c-;te:S­
adult as well as juvenile experience. 

26/ 
-- FCQeral Bureau or Investigation. supra note 19. 

27/ 
- LI:A:\. ;!.lIpra note 18. 

2R/ 
-- U.s. Bureau of the Census, Individual:; in Inst~~~and ~ 

Gt"OllP Quarters (1970). 
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29/U•S• Departm~~t of Labor, Trnining Hacds in r'n rrectlon.,l Institutions 
(1966) • 

2!l.1 Id. 

31/ 
- Personnel communication from Hillinm }fosley. National Uniform Parole 

Reports Project. Ahout 1/3 of all rcleasees (rom prison do so without 
being placed on pnrole, but by completing their sentences. 

'EJ 
g. 

33/ 
-Prl!sumnbly. sentencin~ de('isions favor individuals \lith better 

work histories, more stable mnrri~Res. etc. For a genernl discussion of 
the employment needs of probntionecrs. sec SUMm:Il.:Y-_£L2~L.2.£f'C'dil!f.!l: 
h'orkshop on "l~ork rr~arati~.£md .Job PI "cement $('rvic_cs--.!.!)~H~Y~~uth 
Probntion Process." December 11-12. 1967 (N.D.:; (!\ew York University). 

34/ 
-Federal Bureau of Investigation. Uniform Crime Reports - 1972. 

Table 26 at 119 (1973). 

35/ 
-Id. 

36/ 
-Id.! The degrce to ,,·hi cll maj or victimless crimes such as dealing 

in heroin is included in this 45 percent is statistically insignificant. 

I!J 
rd., at lID, Table 10. 

38/ 
--rd., at lIS, Table 20 shows that about 20 percent of all arrests 

are referred to juvenile court ~ arrest. '~hUe some will be charged 
as ndult~, others mny be referred by the adult court to juvenile court. 
Nor is tI'era any information on direct refarre,ls to jcvenile court witllout 
arrest. 

39/ 
Testimony hef(lre Conr,rC'ss jndil'ntcd I;lwt 18,000 finr,crprints were' 

returned by lhe Fnt i.n 1973 ""' but thnt may illdu~ic 9,000 fingerprints. 
in one court case _~l!lJ}vn.!~ v. Ilttrpl!.t, 47SF.2d9J8 (D.C. Cir. 1973) (t'by 
Dily riClts resultt'd 111 9.000 lllegal :lrr.c5t5). Sec t(>st;imony of Clar(>nce 
Kelly :in Crim\nn I. .]\I~t ice I).lta Hank Hcariw:s before the ~cn:ltc ~\Ihco:nml t!:('(, 
on C()llstitution.lI Righ(;s, 9Jrd Congrpss (}!arch 1974) (VoL I) (Ilearinaftcr 
r::!fcrred to as SenaLe lIe.1rinl:S). 

40/ 
-1.'he prnctice of the FllT since February' 1973 is to return to the 

stntt's floRel'prints of, juvcnlles, \~hich ilrC discernible .15 such unless they 
are tried in adult court. }lel'soUllCl c~1tl'm\micatinn ft;om F1:ank ~tj 11s. ~)3. . 
note 13; Testimony of; Patri~k Gr'ny in Scnnte! "e"rings at: 28. Sac . 
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A. Coffee, "Privacy Versus Parens Patriae: The Role ofPol1cc R~cords 
in the Sentencing and Surveillance of Juvcni)cs" 57 {..orncll I{evic,:. It is oC 
some interest that the state of MichiGan J~ setting up its criminal record 
system has included school disciplinary records. RoinR beyond even nolice 
lIrrcsts. See also. In the Hatter of Rlchnrcl S •• 32 NY2nd 592 (1973j 
(sasling the cou'rt record of a "person in need of supervision"); Sparer. 
Emplovabilitv and the Juv!'"i Ie • Arrest' RC'cord (1966); Sussm.lOn. "Confidentiality 
of Records on Juveniles in Family -Court" New Vorl. Lnw Journal, January 
6-8, 1911. 

41/ . 
The U.S. Civil Service Comrdssion is required to check the current 

records of all applicants lor federal employment. Executive Order 10450 
3 e.F.R. 936 (1953). 

42/ 
-this writer, for example. represented an eX-offender at a lic("nsc 

bearing in Chicago. Illinois, where the U.S. Bureau of Prison recorel ,. were 
entered into evidcnee by the City. apparently obtained from the u.s. 
Parole Board. 

1,3/ 
-The Fed<!ral Deposit Insurnncc Corpol'ation Act 12 U.S.C. 1829 

prohibits member bnnks [rom hiring individuals convicted of a crime of 
dishonesty. The FBl will provide current record inforr.l3tion to member 

<~·anks. Banl-".s, insurance companies and railroad police arc permitted access 
under regulation. Checks of c:nploye('s of private feder.:!l contractors are 
also pennittcd. 28 C.F.R. ~ 85. S. Cnr(»y, Lat,,- and Disorder 111 at 45. ) 
Cf. J. Runka, Restrictions on Employment of E:,-Offen(!crs in Banking InstHlI:-' ,. 
tions, New Yor~. Vera Institute of Justice (mimeo 1971). 

441 
See e.g., Report of the Sixth Grand Jury for the Harch 19(1 Term. 

County of New York presented October 1971 recounting the indictment of six 
police officers, five former officers, fifteen prf'Jate corporations and 
eight other individuals (2 state employees) for making available "confi­
dential" criminal records. Testimony in the Spnnte Hearines by crrdit 
agencies also documents their use of arrest records in providing reports 
to potential <;mployers, at 371. The Retail Credit Co. main,tains credit 
files on 50 million individuals~ Privncv Rnport 1 (S~pternbcr 1974). For 
a look at the future, the New York Times plans to computerize its news 
articles and market their reserve to the public, including employ • .!rs, 
Privacy Report 6 (September 1974). 

45/.!L:..~ vs, .!!!:y!!!! Criminal No. 33829-73 (Decided August 8, 1973). 
(Superior Court of District of Columbia • 

45<1/See testimony of U.S. Civil Service Com:nission in UC:ll:iIl!:s'-,uLJ)'UiS!'.,mi~'1:.. 
tiel) of Cr:iminnl Justice 1nforr.1ntir.m before lIouse Judiciary Suhcommittee on Ci\·~.l 
Rights and ConstitutiontllRigJltS,-Y3r'd Congress, 2nd Session (April 3,1974) olt SU .• 

46/rrc!':1dcnt's COll1ll\issiQn on JA'''' Enforcement and .\dJ:linistration of 
Justice, Task i:orce R('port: Scicnt".p. <lnd Ttlclmolo5Y., 74-77 (1961). 

46a/S.£.I1!!.!:.q_!JP.1ri~'mpcndix at 1105 reports the usc of newspaper 
e] illllfnns hv ('l'r·,11 t "("'n,,·I,, ••• 
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47/ 
-Only a fCY cities such as Detroit:, Michigan. Berkeley, California, 

Wasnington, D.C., }lOd New York City even attcl1lptto update their police 
records. Their success. of cours~. varies. Recent federal lcg1s1ation 
requires updating of police files, yet nccording to a recent article in 
th~ New York Tit:1es. the New Yei. k State Criminal Inforlall tion 5vs tern has 
threatenC'i to withdrl'lw from the NeIC, claiming it cannot uPdO:tc policy 
arrest records. 'I1u.' Natiollal Crjll1inal Information Center i';1' a policy 
paper on the Cot:1putprized Criminal History.~roRram indicnt~d that about 
~O.3 percent of its files have dispositional data. Scnat(.! Ile:'rinl'.s at 692('1[) 
This is probably a high estimate, being based on a selective sar.Jple. ·_.r 

48/ 
Age Discrimination in Employment Act of 1967, 29 USC 621-634 and 

5 USC 3~07. 

49/ 
-Title VII 0<[ the Civil Rights Act o( 196/1 prohibits job discrimination 

because of sex, religious or ethni~background. 

50/ - new York State amended its Human Itights law in 1974 to include the 
physically handicapped. new York Times, August 14, 1974. Haine, Kansas. 
and Pennsy1vani:3. also amended their statel:.n>'s in lq74 to prohibit ct:1p10ymcnt 
discrimination agai:1st the handicapped. State GovernT:lcnt He' .... s (January 1~75). 

51/see , e.g., D.B. Thompsen, Guide to Job Plac('ment of the licntnllv 
Restored. President IS Committe:c on Employment o·f the Handicarped 1969; 
NY Mental Hygiene Law S 70 (5) (HcKenney 1971). 

51a/ "J' 
-- See notes 55-57 intra and accompanyins text. 

52/p . ,., • . . 
- ersona .... · cotnn:l.ln1.catl.on 

of Business Harvard University 
"Corrections and the Corporate 

from Dr. Rudi Hinston, Graduate School 
at Public Affairs Counsel t'!ork,shop on 
COllllllunity," November 15, 1973. 

5'1./ 
.....:::. Los Imge!esoPolice Department, Annual Report - 1973 (1974). 

54/Knnsas City Folice Department, Alllllt:1.1 Report - 1973 (1974). 
Very"fcw pOlice department.!> puhl1sh dispositional in[orml1.Lion in tb:dr 

/51nnual r('ports. T'.~ IlniWfm Crine Reports includes diRpositionnl in(ot'lllll-
" "''tion but only [or those arrests referred tc the prosecutor IS office. 

55/ (' ,I r . l' . tI 

- See t;lUra Jde(l1an nnU Jime Reppcte>(1u. Va. UarrOlots Issued 
"Quickly" t-:ashingtUil rost, Harch 15, 1975, E.! [ot a CUt't"P.llt description 
of how easily an aI:'rcst: warrant may be obt:lincd by a non-police o[ficcI:'. 

55a/ i f 11' .. , i -. - Sec li~st mony 0 Civ. Servl.ce COlL."11i$s:fon,;5Upr<l note 115a. 
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~/sce, c.g., stntcment of thc District of Columbia personnel office 
in Report of the C01"'lllictC'c to Inv('st1!J~te the Effect of Police Arrest 
Records on !'i:mlovment opporttl!l'itics in the Di.strict of CoJu::ibia (1967) 
reprinted in Scnute Hearings. Appendix at 830 • 

56/Those few instances of psychological maladjustment l (!adiOl~ to crime 
such as sexual assault, rapf'.,ltcmosc;xui'llity can be scgregated fraUi the grcat 
bulk of criminal records an~ipr~'l.111atlon provided to those public employers 
tmch as school boards withou~'my need to bar comprehensive efforts to limit 
the dissemination to nnd u~e of criminal records ,by employer. A similar 
.npproach W::H~ i successful in New Hexico in overcoming rhe governor t s objection 
to restricti~ns on the usc of criQinal rccord$ by license boards, including 
the state ra::ing authority. 

51/ 
Bureau of Labor Statjstics. The U.S. EC(lnC'mv in 1985: Ru1Jctjn 

).809 (1974) predicts a growth of 3.26 p~rcent for the state and locnl 
public sector during the 1970's compared to 2.30 percent for the non­
agri~ultut"al private sector. 

58/ 
-Of 13.6 mUlion public sec tor employees, 81 percent (Ire with 

state and local government. H.1npQWer Report of the President 312, 
Table C-I (April 1974). 

59/ 
-E.g., President's Commission on Lat,· Enforcement nnd Administration 

of Justice, The Chnl1cnr;c (lr Cdr.1C in a FLOP SociC'tv (1967); Nati0l1al 
Advisory Commission en Civil Dif;ordcr; Renort of (968); President's Task 
Force (In Prisoner Rehnbilitiltion, The cili,j--;;';;TDr fender: !·:hnt Should 
Be Done !1970); National Advisory Commission on Crirrinal Justice Standards 
and GonIli, A Nationi'll StrntC'P..v: Task Force R<>port: CorrcC'th'tls, st;:mdnrd 
14.lJ, Task Force Report: Cornr.lUnitv Crime l'n>vcnlion, Standnrd 3.4 (1973). 

60/E,a. 10450 3. C.F.C. ~3&. 

GOal 
-- For ('xample. WilH,am Albers, U. S. Bureau of Prisons es tin.a tcs 

that up to 1/4 of its records arc erroneous. (Personnel Comm\mication.) 
These cecords are, or course, used as purt of tile decision making process 
of the U.S. Parole nllard and hence there is even more reason ther~ to 
ensure their accuracy. 
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§l.lln part, P~esldent Johnson was concerned with the need to .rehabilitate 
eX-off enders throur.h et:lploymcnt. }lcssage to Congress l'1arr.h 9, 1966. 

';UStandard Form 86. C.S.C. (npplication(pr security sen9iti'l~ positions) 
continues to ask about arrests without convictions. The Civil Service 
Commission h;ls neVer conceded. the right to deny employment solely on ~he 
bnsis of arrest records. Sec Nicholas J. Or.anuvic, Executive Director 
CSC, "Keynote Address" in new Horizons Lor $('lective Placement: The 
Rehnbilitnted OffendC'r--A Conference Svnopsis. /lecember 13, 1967 at 12 
(1968). 

62a/,h -- n eight pt'lnt criteria has been set, including: type and serious:"" 
ness of crime, circumstances of the crime, ap;e at commission of crime, 
relationship of crime to job, evidence of rehabilitation, whether the offense 
yas an isolated or repeated one, and social comlitions affecting the cO!ll!llisslon 
of the crime. These criteria are used for an "overall" evaluation of the 
applicant's reliability rather than a step-by-step evaluation with 
job-neXus being the primary screening issue. 

62b/Testimony of the Civil Service Commisslon, supra note 4503, indicates 
that this right is rarely The absence of any dcmonst,ative 
example by the Coromissio~ may raise an inference that it is never used. 

63/ (; 
- Ck,o. Center for IIt'man Systems, ~~~~~y of the Fe3s~~jli!Y of Developing_ 

a Pilot 'Project for the r:rnoloym~'nt of Ex-O[fcl1d(>rs in Government: (1971). 
In onc recent instance, an individual's suitability application was finally 
accepted after the passagp. of· over 'one year by the U.S. CSC Board ofr 
Appeals, which reaffirmed the CSC rep.1l1~ permitting a parollee((to apply 
for a job; the jnitial suitability investigation and .review by the i.\e~~9nal 
office director ignored the regulations and denied suitabllit.y.'':~ 

:) 

64/U•S• Civil Service Commissioll, Bulletin.) No. 731:-2, Dcc,p.mber 3. 1973 • 
Another disconcerting idea is reported i:1 rumors that the D,1feri;r,.c Department 
and other aGencies will attel"~t to reverse national secut:~:zy criteria for 
employment ill the form of "suitabilityll r-,'quiremcnts, thc'teby evading the 
Supreme Coutt decisions limiting securitj requircments. 

651 
-Correction >~, June 27, 1973 at 2 • 

66/ 
'-'Per~",lOal Communicat ion f rom Harvey Let ter, Asst. General Counsel, 

U.S. Postal Service. 

67/ 
-Cor.lInlinJ 

attorney for p', 
offender Wit: 

, ft8/ 

o Inn from 1-I<1'Y Galbre~th, l:,tional EmpJoyment Law Project, 
iff. A Clln!'cnt dt.!crcc. il1\'olvcd a comdctcd drug 
q signed by the Postal Service ill Chicago.1£.. 

H.S. Hiller. supra note 8., 
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68a/ 
National Civil Service League, supra note 8. 

69/ 
Supra note 57. 

70/ 
-Sec N. Hiller, Expanding Government Job Opportunities for 

Ex-Offenders (1972). 

lJ./ 
Id. 

B/ 
Supra note 8. 

73/ 
See also T. Eisenberg, D.A. KC'nt,and C.R. '.]all. P.,1i.cc r~!..onnel 

Practices in State nnd 1.01:21.. GI~'~I1!:. (1973) indicates that 23 pt'rcell! 
of police agencies will not hear application With records of arrest without 
conviction of juveniles. Adult felony arrests nrc rejected by 77 percent 
of the agencies while 96 percent re.~ ct convicted [elons, at 23. This 
1s one of ihe few studies of local viI service hiring practices available. 

H/ 
-Personal communication from.Jay, Edelson, ~OL: .confirmed by 

Jesse Davis, DOL, former he:ld of PEP. Hhi1e the dir.~ctlve WilS issued 
. in the Fall of 1971, th.e PEP Handbonk (Apri.l 1972) tlocs not reflect this 
order, indicating orily that PEP program should recruit from thosc'''significant 
segments of the unemployed • , • with special lnbor h\;)rke.t problems such as 
persons with criminal records." l.owcvcr, the Ch'n Service Conunission, 
Guidelines for Reevaluation of J21plo\":-!cnt RCCllli r('~ents '111(1 l'rnctices Pursuant 
to Emergen_9· Emp){wrnent i\c-t 8-9 (June 1972) indicates t.hat;."job <lpplication 
forms shall not ask for information on arrests not follOl,'eli'bv convictions •••• 
r.vidcli~for considerinr, persons with records of criminal c~nvictions 
should be developed. , ." (clt'phasis added} ,'[,he more recent ~~J.5lql iucri [or 
Evnhlntion of }~mplo\'ment P;::1ctices under the(Conmrehcnsive Employment <lnd 
TraininG Act'3e(lj) (July 1974) substitute "should" for the"sha1l~ not 
ask abou.t rccol:ds 'o[ arrest • 

75/ 
-The Equnl Employment Opporttlllity Amendment of 1972 (!>:te'ndcd the 

structures o[ Title VIr to ~Late and locnl r.ovC'nmHmt'; Se~ti()n 715 of 
Title Vll :IS .1Illenued est;lbl:ishes the EEO Coortlinnt·inp., Coullci1 to set 
unifc)rm federal polley under Title VI I, includinr, those (or Lhe Federal 
Contt'act Compli:lnce Office (If DOL, On JUllC 2/" 197~. a sC'colld sLaf[ 
comm i tt ec d ra r l. lin i f 12..t:l'Ll!!~,!,(1.£.1 i , .... !'" ... !'!,_ J~nll!-I~~.Y,C;,~,?_e I ('(' t i \'.!l.-"_r~t!.l.'D~ • "s 
issues. T'iscussion:; with Civil Servic(! Cll('1:nis!;inn st;'!ff lndic:ltc! thaL 
they belicve th;'!t no fitlnl guldelin(!$ will b~ i:;sued without the esc 

. adopting them [or federal cmpl('ymcnt procedures <IS well. 

76/ 
-cr., n. ShitnbC'rr" B.F. E~s('t". and D.H. Kruger. Occupnlionnl 

Licensinn and Public Pol.iev (1972). 
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11/ 
Personal communication frol:! Knren Greene, D04~ as n rour.h npprox,fma­

tion cxtl.'"apolilt!n~ frum the 1960 census d,1la indicatlnr, nbollt 7 million 
individui'lls in licensed professions. Sec K. Greene, Occllp:lt1onnl LIcensing 
and the SUp'p'ly of Non-PrOfessional Hanpol..·et,. l-L:1npowcr Resl'arch Honop,r4lph 
No. 11 (1969). 

781 " 
J. HUnt, J. Bowers, and N. "Miller, Laws, Licenses and the OrCl'ndcrs 

Right to \?ork (1973). 

12.1 
It should be not~d that the number of occupat;ions ~overcd 

by licensing laws is also increasing • 

80/ 
J. Runhka, "Memoranda on ABC'Legislation" (llJ.imeo 1972) (Vera 

Institute of Justice). 

81/ 
B. Shimberg, ~. ~ ~pra note 76. Unpublished materials 

analyzed by this \"1'1 ter in conjuncU on with th.~ license study. supra 
note 78, indicate that between 1/3 to 1/2 of all license application 
forms ask about rc',~ords of arre5t without a conviction. 

82/ 
But -;ee R.P. Brief, Licensure :!'!'!Q.J~plo\·m('nt in Nt''''' York CitV' 

(1968); Shin~erg et at., SlllH":1 note 76 investigated the licensing 
of specific occ\!!,ations in selected citi~s to determine the variety 
of licensing barriers including records of arrest without convictions. 

83/ 
-E.g., Business and Professions Code. Sec. 23.9 (S.B. 607, August 

13, 1971) provides that the Calif."onlia license boards must recognize 
institution;!l traininr,. States with similar legislation include Htchigan, 
Kansas, Illinois amol\~ others. . 

84/ 
See Stacy, "Limitations on Denying Licensure to Ex-Offenders ," 

2 Cnpital L. Rev. 1 (1973Y for a fuller discussion of the licensinR 
problems of ex-offenders. See nlsQ Brombcrncr, "Rehabilit;<ltion and 
Occupational Licen~ing: A ConfUct of Interests," 13 l-!illiam and }!nrv L. 
~~/94 (1972). 

85/ 
-Ch,,]lpngcJ,f Crir;c in;1 FI'(I!" ~"d('tt 75 (1967); other- ntudies 

with similnr l"C'sldt$ arc summ:lri7.l'd in Note "j)iscriJ~il\.lti()1l on tit!' 
Basis of AlTC'r:t Rr-cOI't!!;." ~11 L. r,1·V,. I,:W ([971); .R(~port or the 
Committee tp Tnvcstir.nte the Effect of Poljcc Arrest "Re('()rtis on 
Employment Opportunities in the Djstrict of Columbia (1967); lJcckjoACr, 
Arrest, Conviction Employment: A Study (mimeo. 197~) • 
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86/ 
-A survey by the Now York City Urban CO:llition of ~1r~ CorI!.?ratiolls 

Employ'mcnt J'racl iet's (N.D. rJlmco) silo\,'od a decrcjlse in arrt.!!·L record appli­
cation form questions. The New York Bell TelC'pho(1e Co., one of those sur­
vel'cu, in(l!catcJ through its p,eneral counsel's office to this writer that 
c conviction will still bur most job epplicants for public relations rea­
sons-telephone sub!>crioer presl1llI."lbly would be afraid to permit ex-felons 
of <lily kind to enter their homes to :-epnir telephones. Sec also~ R. Bower, 
Ex-Addicts: B:trders to EIIT}E .. yment in the H:t!-lhington. D.C. Area (1973) 
showillg that ne.1rly 2/3 of D.C. private employers ask about conviction 
records, but only 1/3 ask only about arrests. 

B7/ 
Letter from Jolmathan Peck, EFOC to Neal Hiller, July 20, 1973 

listing the following questions: 

.- , 

(1) How many crimiOial acts are involved? 
(2) Hhat tYPGi::? 
(3) Under what circumstances? 
(4) How long ago did the conviction occurr .. --
(5) Hhat is the applicant's recent employment record? 
(6) l,that findil1I;S have been maJe by the employer to deter­

mine the effect of past-criminal behavior on (1) Dbllity 
to perform safetl), Dnd efficiently, (2) relationship to 
otller employees and (3) rela ::ionship to publi~? 

At a minimum these criteria demand individualized predictions. 

87al 
-- E. Lynton, l'hc Emt>loYi:1Pnt ProbJC'l1ls of Ex-O[fC'ncicrs, A Report on 

Hearings Held b-~ the NeH York City Commission Oil illllll.:Jn Rights, Hay 22-25, 
1972 (1974). 

JHllpati , "nu.>iness Can Hake Ex-Convicts Produt:tive" Ilarvard Business 
Review 69 Hay-June 1974, describes a number of programs with succ.:?ss in 
hiring ex-offenders. Sec also, Pati, Curran (, Hllhelt:ly, "Operation 
DARE--lIelp for the Ex-OU~ntler," flusincs!' Horizoll.:'!, 51-57 (1973). The 
Polaroid Company in Boston hus apparently had a success with its offender 
hiring, after an initial failure, but no literatuca exists. Per~onal 
communication from John Carver, }L'lssachusctts Correction:ll Association. 
Sec also, B. Cohen. and J. Chaiken, Police llnckground and Characteristics and 
Performance (1973) reporting that policemC'n with arrest records prior to 
joining the force rcceiv('d ('o.:er citizen complaints but did not differ 
significantly on any other performance vari'lble. 

89/E•g ., the drunk driving conviction restriction on inter!'t:lte 
truckers lic(>nsinr, Ily the Dcp:1rtm~nt of Tran~port<ltion. 49 C.F .R,~391.l~(h) 
(see 1-'11:110n v. ~!?l~<:., .!ll[r:~_ note 121); th(> policy o( the Federal CotrJnunications 
CommissIon to :1110\0.' prisoners rl'leased nn p;trolc to oht;Jin commercial 
license!], but not those r('lca~,!,d at ful1-t(!rm. (FCC; Heport no. 4269, 
H.,rch 15~ 1972-G); Federal Avjation 1\t\ministrOllion rcr.ulntion uC'nying air 
certificates to individuals convicted of possession o( drugs. 14GFH§65.12. 

S9al 
l!(\US(' P<>~ri ng3 !>\Iprn note 45n at 469. Appro>:ima tely one million 

check!> arc made cHch year. 1.!!. at 384. 
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90/ 
J. Hunt, J. Bowers & N •• 'illcr, supra note 7B. 

91/ 
-Sec, !tai~('rson. "Drivcr°;;'Y.icense Restrictions Put \{orking Ex-Inmates 

in A Bind", Christian Science NonHer, February IS, 1973. 1\ .. e1ve states 
have legislation pcrmitti:tg or requiring licellse revot'ation Upt.n conviction 
of a crime. Hunt.£! aI, supra n:>te 78. 

92/ 
Section lOS of the lIDTA as amended. 

93/ 
Cf. Training and Employment Service Letter No. 262 /., January 25, 1971 

expanding the bonding progr,:!m to a national project. Nanpol{er Administration 
News Release USDL 71-041, January 28, 1971. Title I of CETA authorizes 
local prime sponsors to buy fidelity bonding for ex-offenders for employers; 
one possible implication is that there is no auth,ority in CETA for a national 
pror,ram. According to {.[illiam l11rockmortOll of eDL, local prime sponsors can 
not buy fidelity bonding, because only one company sells it--and tl~t company 
does not have local offices to offer all local sponsoors, bonding. 

94/ 
It has been this writer's experience that banks, in!>urance companies, 

etc ~ claim th,lt their blanket bond, .... ·hich cc,lYel'S all cr::ployecs, will not 
permit them to hire an cx-offender.o:I:he clai.n is thnt C!vC!n if the cx­
offender is bondeu, the provision of ti\e blanket bond '~i11 be voided by 
thecx-offellucr being an employee. A ~Irittcn \miver from the bonding com­
pany is required to prevent voiding th:~ blnnkct bond. Few E S personnel 
understand the problem so as to sUl;.go!:it the usc of a '~ritten wniver. For 
a description of the bonding program, sec, Contrnct Hcsenrch ~orporation, 
A Prelir.1ina1'"V Assessment of the Federal nonding Progrnm (1973). A qtUlntita­
tive evaluation by Contract Research is no'" underway. 

A unique state legislative provision is that of 10'h'a I s forbidding 
the denial oi public employment to an offender for failure to secure a 
bond. Iowa S.F. 272 (february 19, 1969). 

94a/ 
-- Based on personal communication from Arthur Humphrey. Vice 

President, Chase !-!anhattan Bank. 

95/ 
- Senate IIcaripgs at 4 .££. !l'?S..; Appendix at 1098-1109 • 
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9501/ 
There are several studies showing unemployment: of ex-offenders as 

being high in comparison to the civilian labor force as a whole, Of. C. 
Pownall, Emplo:t~Qn t Problems of Releasnd Prisoners (1969); 0.. Glaser, 
A Study of the t::ffectiv.cncns of a Prinoo nnd Pnrole System (1964). For OJ 

vj}J'iety of ,reasons these studies cannot be ci ted in support of the propor­
flon that artificial barriers do in fact creata unemployment. l\mong these 
reasons arc: the studies arc 10 to 15 years old; ara only of federal pris­
oners, and nrc methodologically unsound ill comparing ex-offenucrs to the 
\1;.ole c1.vilian labor force \,,1 thou t adj us ting for agc aud 0 ther demographic 
differences. See Cooke, infra note 96. . . 

96/ 
Sae P. Cook. The Effect of Legitima.ta opportunities on the Probabil­

ity of Criminal Recidivism (mimeo, Duke Univarsity) (N.D.). 

97/ 
~upra notes 41 - 46a~ 

98/ 
Senate Hearings 

99/ 
E.g., P. Cook, supra note 96. 

1001 
Cf. Louis Harris and Associates. The Public Looks at Cril:Je and Cor­

rection; (1968). 

101/ 
Bureau of the Census, Individuals in Institutions and Other Grout) 

Quarters, Table 24 (1970). To some extent the statistic may reflect the 
exist<Jncc of high school degree equivalency programs in prisons; but the 
experience of the OEO New Gate College pr0gram for prisoners supports the 
view that about 25% of the offender population is able to do college work. 

102/ 
Department of Labor, !raining Needs in Correctional Institutions, 

~~npower Research Bclletin No.8 (1966). 

104/ 
--E.g., E. H. Schur, Labeling Deviant llehaviO):: Its Sociological 

Impli£.ations (1971). 

10S1 
Person:!l communication from William TIlrockmorton, DOL • 

106/ 
--Cf. K. Lenihcn, The Fjnancial Rt'sollrccs (1f RcJ(>n~ed Pd:;onc:rs (1974); 

'l1\eft AmDn~ Prison('rB:-YS-it~~Tc.;yi)~ motiv:JLet!. (paper delivered at 
E3sterrl SociologicaJ AssocintiOIl April 19, 1974), "Freedom, Finances and 
Funding a. Job" Hanpow~ Natazine :!4 (August 1974) • 

i 



• 

• 

• 

• 

.' 
• 

• 

• 

--------..... , --_ ... , ....... 
~ ........ h .. ' .. '-I'I-._, __ --... __ , ._~_.",. _ ..... '1'" .,.,-~-... ----~---~----

" 

- 62 -

107/ 
'IOcrC' have becn numerous studies showIng a positive correlation be­

twecn parole success nod employment. c.g., State of Wiscon::;in, Division of 
Corrections. 1969 Ptob~tion nnd Parole Terminations (}~y 1971); Cook supra 
note 96 sumOlarizes their findings but concludes that these studies arc not 
conclusive of any casual relationship due to the problem of selectivity--. 
toose employed seck employment because of factors related to erime avoid­
ance. the conVerse for thosc repeating in crime. 

lOS/ 
-Personal cOr.1I1lUnication from Dr. Kitchner, Chief. Research. U.S. 

Bureau of Prisons. Other unpublished data [rom DOL funded Project Life, 
supra note 106~ seems to duplicate the finding of dlHcr(;ntial age c(fccts. 

.109/ 
Hichigan 11cpartmcnt of Corrections, TIle Use of Correctional Tradc 

Training (1969). 

110! 
Abt Asso(:ial:es~ rre-Trial Intervention: A progr,1m l'valuation of 

more manpower-based pre-trial intervention projects (1974). 

1111 
-Lenihan~ sllpr~ note 106. 

112/ 
-If the relationship is nonlinear as the BOP datu, supr., note 108, 

indicates the poor n'searth design used in fact studies ure probably 
irrelevant since they assume linearity in analY7.,ing the tia tn. See N. lUl­
Ier, Evaluation of Research in rre-trial niversion (Il'imeo 1974) ~ for a full 

"discussion of this and related issues. 

113/ 
--But sec, R. TaggOlrt. TIlC Prison of Uncrn[lJ.£ym~nt f::'l1Iplovncnt Programs 

for Offenders (1972) for perhaps a different cmph:1si,s on the rcsearch find­
ings. One should also note the numerous corr-clntiorial studies of unemploy­
IDCnt versus crime rates, e.g., Fleisher, "The Effect of llnetlplcoyrncnt Oil 

Juvenile Delinquency" Jour'nal 'of Political Economy, 543 (1%3); Phillips and 
Votcy; "CriJ1le. Youth and the Labor Harket", JOllrn:11 of Poli ticnl Ecollomv 491 
(1972). A recent Library of Congress study sl,o\~cd a .9 correlation bct"(!CIl 
unemployment and prison admissions. W. RobinHon, P. Smith ':lOd T. Wolf" 
Prison l'opuJntions and Costs: l1}llstr:ltivl' Projections.!:!::.1..lli (197 /,). 
Cr.. Well ford, tOH,lllpowcr and Rccedivism: A eri LicaL Anal)'!ils". (paper del­
i.vered to Departrncn t of L'lbor, llovccber 15, 1971). 

113a/ 
, -- SN' P. Cook. The Correctional Carrot: The Pr.ospccts for 

Reducing Rccidivism Through Improved .Job Opportunities (Himeo ND). 

114/ ." _ 
---- Tho::lpson v •. (!;'l11<l{!h~--F2d--(5 Cir. 1974) (vctcrc1n ki.thout hOllor<lble 

discharge. not barred from public cmploYr.Jent;). Some othercnses npplying 
Cl reasonable relation tl'st in el:!plormcnt nrc 11:lltflr v. Cul.l'mhus !'!unidnnl 

'llC'p:arat(: Selic."l .JJistrict 462 f.2d 1112 (5 1972); r~orton v. H.-leV" 417 F-:-id 
1161 (D.C. C1969). ---- . 

115/ Sec Shdto,nv. Tucker 364 U.S. 479(1960) (overbreadth). 
-.-,~,-
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116/ 
-452 F.2d 315 (5 eire 1971); affirmed cn banc 4 cell Emp. Prac. 

Peccmbcr li 7615 Ell dcnicd 405 US 950 (1972);see also ~ v. Nichols 
f. Supp •• -(DC Iowa 1974). 

117/ 
~353 U.S. 232 (1957) 

118/ 
-E.g., Ark. Act 280 (1973); Connecticut Bill no. 8758 (1973); and 

Hawaii Slat. Sec. 78-2.5 (Law 1970 ch. 27 Sec. 1). 

119/ 
--E.g •• Mainc Executive Order No.8; the limitations of administrative 

action toay be seen in the :recently issued District of Columbia personnel 
rCJ:!ulations which permit usc of current records, Orr~d('rs El:1'p'lovmc'nt Re­
vIew Janu,1ry. 1974. Compare thIs action to that of the Civil Sl'l'vice Com­
mission guidelines for PEP, supra note 7/. or the views of the D.C. personnel 
office to lhe Duncan Committee supra note 55 and accompanying text. 

j 119:1/ 
--Sec c.g •• Hallinan v. Committee'; of Stllte Bnr E>:amincrs 65 Cn12d 447, 

421 P2d 76, 55 Cal Hptr. 228 (1966) (Civil rights conviction; ]n rc III1f!bv, 
Ca12d t P.2d (C.L.A. 29892) (Fcbr\l~ry 3, 1972) (u1:-;-

~b-n-r-m-et-l't: for mariju~conviction reversed); In rC' Fahev 50S P.2tl 1369. 
100 Cal Rptr 313 (1973) (iucome tax); Hiller v. I~d~.l!..ea].s ,lr!U !lel/iew. 
292 A.2d 366 (DC Ct App 1972) (dlctul:1); AVon v. !-Ivers on Opinion 72 'Civ 4100 
(EDNY) (Dec. 18, 1972); Lane v. Inman No. 18752 (:m Ga, Nov. 19, 1973); 
Sec also Opinion of Attorney General (Hd) June. 1972. 

1201 
-Supra note 116. See also ~~.tts V. !Uchols, supra note 116. 

121/ • 
-- Whalen v. Volpe -- F. SUpPa --(D. l-linn. 1972». 

122/Note that the Department of Tr:mfiportation acquiesced in· the decision 
changing its regulation to meet tlte court's objections. 49 C.F.r,. Sec. 391.15 

123/ . -- E.g., Huhnmmnd Ali v. Dtvision of State Ath1('tic COr.1mission, 
316 F. SUppa 1246 (S~IY 1970) • 

123a/ Sec: U. S. v. Ci~v of Cld cnf.o (memorandum opinion and preliminary 
injunction in t;o, 73 C 201)0, November 7, 1974). (Dccrce POil1t 3 f'njoining 
use' of background inVestigation on bn::;l~ of evidence sho1..'ing rnte, of disqlJ;llifica­
tion due to arre~t records has n ratio of 2 to 1 for blacks compared to 
-wh:jtes); .(:~mmom~(':lIth (If l'('nn~wlvnni'!. v. n. HC'i1l. 3M~ F •. Supp. 1084, )105 
E.D. rn. 1972), ;J[(jnncu ;IS modified 1,73 F. nd 1029 (31'd Cer. 1973). DMl,,::; 
v. ~J'.!!., Civil Action 73-447 (S.D. Ohio Feb. 11, 1975) (Hcmmorandum Oplnioll 
at 25-26). 

124/ 
-- 1.etter from Johnatha" Peck, EEOC to Neal Miller t supra note 87 • 
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125/ The rationnlco (or the EEOC letter is the dispar.lte impact that use 
of arrest or convictions would h:1vC 01. blacks, since they h:.ave crir:lin,'ll 
rccords in tl1spropurlion to thier part of the population. 11lis. r;ttionalc 
was upheld in GrC'CMv v. ~ll 472 F. Zd 631 (9 Cir. 1972). .dtill~~ t.he Supremc 
Court decision Gr~:'ig.!!. v. ,Puke l'o\.'er Co. 40lUS 424(1971) setting forth the 
db'act rclationshi;> tes t (psyclwlogj cal tcs. ts) • 

125a/ 
Supra note 125. 

126/ 
--E.g., Grec.'Oe v. Hissouri Pacific RR, ElWC de.::ision Case No. 1,562-006 

(Hay I, 1972). Sec also E£OC Uuclsion 72-J/.97; C\'11 E'~C D~cis:l.on $6352 7l-26El2j 
and 72-1460 cell EEOC decisions ft' 6288 and 6341. 

127/ 
--Pennsylvania, "Guidelines on Employee Procedures" §14 (October 1971); 

Ohio Attorney General Opinion 72-008 (Janunry 25, 1972) (arrest questions 
barred); Io\~a Fair Emplo)'mcnt Practice Guide (1972); sec also Borom v. 
H!.lwaukec [, Suburhnn Transport Corp., Wise. Department of lndustry, Labor 
and lIuman I{clati.ons, decision l:eb. 16, 1973. 

128/ 
--Illinois Fair Employment Prnctic£'s Act, Seetion 3, P.A. 1552 L.g"1 

.and 'Sen Laws ch. 151 b Sec 4 par. 9iHassachusetts Ch 531 Acts of 1974; 
Alabama p;lsscd 1egislntion in 1971 forbidding employcrs in counties of more 
than 90.000 but less than 100,000 to inquire about juvenile arrcst records, 
}ffi778. 

129/ 
-U.::lwc'lH, H.B. 2/185 (1974); Hass. Sen l.;}w eh 531 Acts of 1974 (l11is­

dcmoanor convictions of more th:1o five ycars age, with no more recent con­
v1 etion); 111c Hum.:lI1 Rights Cormnissions in l\ew York City ;lod Hinneapolis bar 
nmploycrs from a~king all applicant about records of arrest or convictions 
thru an equal protection rationale. 

130/ 
.E.g., Bergansk): v. New York Ugllor !Hlthority", :39 A.D. 2d 849 (1972) 

(Appellate Term) ;l[firmcd. ~{c;>ntorandum Opinion Docket No. 55 (Nov. 1973); 
Richardson v. Hotel Corporation of Ar:wriC:1, 332 F. Supp. 5l.9 (Ed. }fa. 1971) 
affirmed(Fifth Circuit No. 71-3307, Nov. 27, 1972). 

ill! 
l::.g •• IIcC..r.:!)' v. ~'!.te Bo'"!.rd of };fl!:!~<:.t.:}!~tE.I}!;S'!!' t:o. A-25937/. Olilmilton 

County Oldo CP l'l:ly 22. 1~i'2); (License granled (It.'Sp~ LC' convIction); Postal 
Service consent dC'crcc cited note 65 ~!:.'!,; rhil:u.lclpld;J polh~c con!':cnt decree 
climinaUnr. minor arrests wlo cOllviction, 9.~t:.tl~!j!!"ous,· It<'vjS:::' 99-100 
(June 1973) {.!:.£El!£i'b'!!..!.'.!!!. v. o'r:.I::.!1.1. No~ 70-3500 E.D. 1':1. J\prH 10, 1973); 
Bobby, S. ClmndlC'r v. (;oodvt':tr Tire b RuhhC'r Co. Civil Action No. 72-2472 
(ED 1'n) ($iO:-000 J~lm:1~f; U~S. v. Local (,:tR ~tC'.lmfittQrs. OrdC't" , 6 E.P.D. 
~ 871G Par 9 n (2) (h) (oniy job rclatcd-~ct.i(lns td 1.11111 past five yars). 
'rhe Hew York State IIwo.,n Rights Division rt.'port('u in 1973 th:l!' it: \..'os re­
moving fr(\O\ Lts Ij~;t of lawful practices. (Jt1c~tlolls of nn:cst, lC'ttC'r ,from 
Jack Sab!e ·Comm1ssioner to Nell York Urhan Coalition, August 8, 1973. 
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132/ . - nlc company In question Is the American T~lcphone and Telegraph Co • 

133/ 
- Expungement refers to the physical destruction of records, in practice 

such d~~truction often docs not take place. bllt flUIy in~.:cad be "scaled' or 
merelY stamped cxpunsed. According to the Associated Press. the Connect icut. 
ler,islatlon callinr, for cxpunr,cmcnt results only in local and state police 
tind court records being marked erased. Nc~ York Times October 2, 1974. Tile 
U.S. Civil Service Commission follows a similar practice of inserting 11 curd 
marked "expunged" next to the criminal record information. House lIearinr.s 
~ra note 45a at 544. Sec Ker,een nnd Lougl)(~ry "Scaling and I~xpung<.'ment of 
Crlt:11nnl Records, 1110 Big Lie, 1\ 61 Journal of Cri".!i!~:! 1 Law, Crimi nologv and 
Political Science 378 (1970). 

134/ 
- Expungement however is often granted only at the discretion of the 

judge hearing the petition. 

135/ ' 
--- nut see Peters v. !~ 349 U,S. 331 (1955) (federal cmploy<.'cs 

personnel records c>:punr,cd of findinGs made.by Loyalty Board); United 
States v. NcLcod, 3S5 F2d 734 (~ Cer 1967) (civil rights conviction yoid<.'u 
and record;-;'''t,)ungeu); KorvnJl y. ~, 53 F.R.D. 211 (W.P. Hich 1971) 
(selective service conviction). 

136/ E.g., Doc v. Commander.. lord. App. ~o. 63 (Dec. 4. 1974); D~vjd!;l," 
v. Dill, 503 1'2d iS7 (Colo 1972); l~~ Y. Rizzo 282, F. Supp. 88r(Ei5P:;--
1966); Sullivnn v. Hurphv 4781:'Zd 938 (lJ~C.Cir. 1973); Ed<b.: v. }looE,£ 5 
{vash App 334, 487 P2d 211 (1971); Tnrl tOIi 'Y. ~ •. __ F2d __ ,cue Cir 1974) 
(no. 72-1209. decidcd Oct. 22, 1974); U.::>, y', Hudson, A.La ___ ---' __ 
(D.C. Superior Court) (No. 49590-74, decided Fe}.. 19, 1975). 

137( 

The Dis!:,rict of Collilllbia Court of Appenls for the D.C. Circuit 
has formall)' ado!='ted the prob;lble cause test. E. g •• Norrow \'. IHstrir.t 
of Co1umhi<t 417 F2d 728 (DC Cir 1969); Henard v. 'Hi~il-430 F2d 486 
(DC Cir 1970). 

138/ 
-Sec Hennt.:.d. v. S.::>:bp, 1198 F2d 1017 (DC Cir 1974) for an illustration 

of how far courts will r.o to preserve the myth that it is retaining the 
"probable cause" test despite the statement oC the trial court thOlt the 
record did not permit such a dctermlnntion. The rntionille of the App<.'nJs 
Court for the probable cause test: is based upon the uncritical acccpt:ancc 
of the utilicv of arrest records for law enforcement purposcs. Se('~ Project 
Search, S('cllr'it'l :lnd Pr£\'!Ir\' Con:dc1p,r.1t;ons jn Crj r 1ipn) !liSt"r., fnfonnn­
tion S ... ·stc>r.1S Tcrhnica I I{{'phrt ~:n. 2 (970) for an cxpl:matjon of thc Jm,' 
~~;;~~;t7sc5 of arrest l·cc(\nls. llut SI~C' _l),1\'id~on v. pi 11 slIpra note 136 
(or:t rejection of this nrr.\Imcnt. t:ot(' aJsl) th:)t European c{llmLril's do 
not usc arrest rcco'rds in thcir criminal jn\'<.'stil~ations. Dmnnska, "Advcrne 
Legal ConsequcnC'cs of Conviction and Key Remcwal: A Comr<lrative Study, 1I 

59 J of Crim Lnw Criminal rind PQlftl~al Science 347, 348 (1968); 

139/ • 
-In !-!t'nnrd \'5 Mitchell 328 F. Supp. 271 (DCDC 1971) the trinl COUl."t found 

it impossible to determine probable cause of an arrest 3000 mIles away. 
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140/ 
~ In Bilick v. Dudlrv 356 F. Supp 9(,5 (SDHY 1973) (Docket No. 68 

Civ. 3317). the District Court ordered the expunMlnent of the r(!cords of 
86 individuals. Sec also Sullivan v, Nurphl ~urra nOle 114. Class action 
suits have been brought but with little success. 

luI ' 
- E.g., Smith -Hurd III Ann Stat., Ch 38 Sec. 206-5; Hinn. Stat Ann, 

ch 626.40. A listing of 11 more states mny he found in the appendix to 
U. Miller The Closed Door (1972). Since that study, the state of }fain 
hilS passed arr£'st t'xpunf,cment 1£'gislation, II.P. 1957. L.D. 2492 (Feb. 7, 
11f74);Connect:f.cut has passed legislation for returns of fingerprint and 
other identifying material to expunge nrr.est records, replacing prior 
lc&islntion. S.B. 434 Public Act 74-163. A Library of ConGress surVey of 
stnte laws is included in the Senate Subcomm:ittee on Constitutional Rights 
Apptmdlx to Hearings on Data Banks. Accot Hng .to the Council on State 
G:Jvnrnmcnt. State GOVi>rnment N('\~s. r:'e states of Tennessct', Ax:i4:ona, 
Hissotlr!, South Carolina and Florida passed arr:c::;t expungcment legislation 
:l.u l!:l73 or 1974. 

IlJ'l./ 
Fersonllel communication from Robe~t Leonard, Prosecuting Attorney. Geno­

sec C,:,unty Nichignn who indicates that as part of his deterred prosecution 
pror;ram he.h<ls hud to thrcat~n·to pros(.:cute ;,alice ":£icials to get them to 
conply with the Nichigan law requiring return of criminal. records. 

143/ 
--The recent Connecticut and loIaine statutes supra note 118. do require 

such no tif ica tion • 

144/ 
-The court in Nenard v. Sm:he ~ra note 138 stated that the~ FBI noW' re­

turns about 6,000 flngcrpriut records each year. 

145/ 
-Note 141 supra. 

146/ ' 
-Id. 

147/ 
--IINo person, firm, corporation or ~mployer shall use information concern­

ing an offense for which an acquittal or dismissal has been granted!n any 
manner to the detriment of the person who is acqul ttcd or agail1st ,..hom , 
charges have been dismissed." Common lnw remedi~s in tort fl1.ay lie without a 115' 
explicit statutory remedy. Sec Kcgan & Loughcrgy", SC.:Jling and E"1'ungc1ncllt 
of Criminal I:cco)'ds, The nig Lie!' 61 J. of Crim. L.:lw, CriMinology and l'oHUc:ll 
Science 378 (1970). 

148/ ' . q' 
-- E.g., California Penal CodE: s1,203.4; A tot'll oe 11 states had 

expunr,cment legislation as of 1973: Note: Expunr.cmcnt of CrintiuAl 
Convictions in Kansas: A necessary relihbiJ.itnt:ion lool" 13 "'ashhurn W93, 
94 note 8 (1973); SCi! also YOllth Of(emlet's CorrectlQn Act lS-iiSG5020. 
Since 1973, Connecticut. Colorado, Hinllcsota nad Ohio have pass('d cxpung~:::-
mcnt legislation. 'i;]: 
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149/ 
Ca. Code Ann. 27.2727,28.30. Courts n~y interpret a set aside provision 

to llccompl1sh til(' same rcsult, Tatum v. United Stat!"I', 310 F.2d 854 (D.C~ Clr 1962). 
Dlesc statutory provisions seem~avc rc~lLs simIlar to pretrial intervcn" 
tion programs, supra note 9. insofar as avoidance of a Cin~l conviction is 
avoided. Sec N. Hiller, supra n(\tc 92; R. Nimmer, Diversion: TIIC Search for 
Altcrnative Forms of ProRccution (1974). Statutory or court ,1uthotiztlLion 
to deny the fact of arrest or~-;nviction is important for individuals to avoid 
giving "cau~c" lor dismissal from pubHc cmploymcnc or denial of unemployment 
benefits. Sec Rorcdictchcr v. I.ev).ne No 1801)3 (NY Crt Apj). filed Hay 1973). 

150/ 
~()ugh, however, suggests that employers tn.:1y nsk if an applicant has 

ever had a conviction expunged. "'nlc eY,pungcmcnt of adjudication records of 
Juvenile and adult oftenders: a problem of status." 1966 W<1sh U L Quart 
149, 164-165 (1966). 

150n/ 
SeDate UradD!>!; at 314. 

151/ 
--~ce notes 44 and 46a mlprn. 

Employment: A Sludy (mimeo l!.I72) 
recordrJ in St. Louis, Hu. despite 
closure. 

152/ 

Sec also J. F. }/eckinr,er. Arrest, Conviction, 
documentIng the availability of 3t"n~st 
city ordinance 1803.010 prohibiting dis-

Congressional concern \ms tn.1nifcst in Scnator Nathiac;' 1970 amendment 
to the. Omnihus Safe Streets and Cril:1e Control Act of 1968. establishing LEilA. 
which required lhe Administration to submit legislation to establish the 
security and privacy of r.f!J\A-fundcd criminal record systcm.<;. Such lc~isla­
tion was introduced in the 92nd Congrc!:s hy Senator Hruska as S .::!5'·6, First 
Session. Sen a tor Hruska la ter submit tcd S. 3384, nnd COlll;ress, Secoad Sasslon 
in behalf of the Department of Justice and intended to aJ;[ect ,FBI authori7.alion 
to maintain a national cr.ilninal record systell' under 28 USC534. LrJ\A earlier 
established Project Search whose purpose was to demonstrate the feasibility of 
developillg st(1tc criminal record systems and intLrchange criminal histories 
between the statcs sysl:cms. As thc project developed it was taken over by 
the FBI at" tlte nati,onal level, becoming part of the Naticma1 CJ."ime Information 
Center (NCIC). Sec GAO letter report B-171019 of Hard. 1, 1974 to Senator 
Ervin for a fuller. discussion. 

153/ 
In mIdi tlon to S.338/" sup!!!.. note 152. Senator Hunl!-;1i. intt Juced 

S. ] :108 93rd CClnr,resf;, Jnnllnry 1973, Lo ptlrml t the FBI to dir;:;emitHlt~ pnl)' 
those records of 'In:'csts that: resulted il\ n conviction, plC'l of p,uilty, or 
nolle contendere when their usc is authorized by stale statute [or purposes 
of crnploym(lI\ L or J iecllsing. 1.L:t earlier in response to lhe court' s decision 
in Hennrd v. lliJ:.£!!.1.'1l 328F. Supp 718 (DCDC 1971) ,Congress al:Jendcd the Dl!part­
lllin,);., o[ JUstl. ce a.pprOPritltion bill to restore the rights of ;he FBI to dissemim:te 
~(~lminnl records to non law enforcement personnel. Senator, Brvin sponsored ,in 
r97~ and 1,971 s\lbsequcnt "monuments to repe ... J this allthoriz{lt;ion 1.:h101l twice 
passed the Sennte out were defeated in coference with the Hou~e of Repr(lsenta~ 
tives. Rem.1rks of Senater Ervin, COIlCrc$SlOlWl Record Nov. 14. 1973. Sec 
nlso H.R. 37!', 93rd, Cougress introduced January 3. 1973. 
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154/ - F..~ •• lIR 61 and 62, 9/.th Congress, 1st Session. n.R. 9183 ,3rd 
Con~rc5s. introduced Aur,u$t 1, 1973; 3.2964, 93rd Congress introduced 
February 5. 1914, ~1 Scnator"lIru.:l.:a for th,. Department of Justice; and 
5.2963 93rd Congress ir;!.:1:'oduced February 5, 1974, by Senator Ervin • 

155/ 
-ArY..ansas, Statut.es eh5-832 et ~ (CUIn Supr 1971) ; Alnska Statutes 12.62 

010 etal; Louisinlla R~,,:riseu Statutes 15.575 (19/3;; t-L:ws. Ann. I.nws Ch6 S~c. 167~ 
Minnesota H.F. l~. 1316, April 11, 1974; Iowa S.f.l15; and Cali[ornio Penal 
Code 11100 £E..!!cq,., 11075-81, Several local jurisdictions have ~lso :>"ss2d 
recently privacy ordJn.i:H:es. E. g., H;l.chita r'alls. Te)..Ols Ordin.m<.'c 2688, 
Berkeley Califor:d:- : -"V CouncH Res 044825 (1971). See also Oregon Executive. 
Order EO-74-6 (197,. • . 

156/ 
Tuis writc.r has not been a1:1e. to find any statu with privacy and sec<.lrir:y 

legislation t.hat i~ plannin.g to evalu<lte their cffectivcmcHs. 

157/ 
-In H .. lssachusetts, several probntl(ln officers were dismissed [or giving 

scaled files &:0 private detectives for employment purposes. 1'lIis nctIon 
appanmtJ;y resultc:l from a Boston ne:wspnpcr exposinn thl:! prncticc. Pcn;onncl 
cOlll:t!unication from W.U1iant Schr?eder, l-lass. Governor's Conunlt tee on (;rimi,Hll 
Justice • 

. ISS/In addition to legislation, .;. Capl.:m has prc:parcd l-!odpl Rules 
,for 1 ... '3't<: F.nforc{'I'\<:!JillJ.<' l('as\~ of' t\rn'st (>.nd Conviction j~CCtH~~ (1:173) (or 
police. administrators using their interr.nl policy mukinr; powers. 

159/ 
Sec noces 104, 105 su.>r<t and acco'lll'nnying text. See. a1s0 1 President's(' 

Task Force 0;\ Prisoner Rehabilitation, The Criminal Offender; Ilhat Should ' 
be Done? (1.970). 

1601 
--Illinois and Hassachusetts supra note 126. 

161/ 
--Surr.!!. note J.29. 

162/ 
--TIle Omnibu:. Corr:!ctions Reform Act which is oping dt'afted by Cor.gr('c;sionnl 

staff. the Orfice of l-lanpotJer and nUdget and other groups such as the Arerican 
Bar M socia.t ion is present.1Y beinr. reviet,f"u by the DC!JHlI:t,mcnt; of ,Justice. This 
propo~,.d l-cr.isl.:lti"n would re~nact these parts of Title 18 United States Colfe 
which relate to the U.S. l!y':",ilU of Prisons • 
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163/ 
-New York provides hOLh n Cet'tificnte of Relief from Disnbil:!.ties for' 

first offenders and a Certificate of Good Conduct:. See, HoI.' to Rcgnin i'l1..I.!!.. 
Rights (N.D. New York Urban Coalition). New York Civil Rights Law S79-c; 
California Penal Code § 4852.01 ~~. 

If.. .. 1 
--:-In New York, the stnte Urban Coalition has published a brochure dcsctib­

lng the Cettificatc; and the eligibility outline which has been distributed to 
over 100,000 ex-offenders and others, supra note 163. 

1651 
T. R. W!luon, R. H. Hadsen and J. A. Richnrds, Eillplovment Al>si~tance to 

Ex-Servicemen tHth O/;'h('I' TIl.1n Honorable DischnrgC'!'>: A StudY of thl.! Dl>pOlrtmcnt 
of {,,'tbor's Exemplary Rehabilitation Certificntc Progra~(1972). 

166/ 
~.g., the NlltionalEml)loymentLa\o/ Project funded by OED had one full­

time attorney concarncd only with correctional/employment litigation and 'wh'Q~e 
efforts were often coordinated with other litigation offices and program acti­
vities such as those of the Vera Institute of Justice. 

'167/ 
Two are the Legal Action Center of NY and the National Law Office of 

the Legal Aid and. Defenders Association. Of coursC', t!le US Equal EmploYt:lent 
Opportunities Commis::.io:1 rn.:ly still bring actions against cmployers~-as may 
also the state and local Inunan relations commissions. 

168/ 
Supra note 88. 

169/ 
Hentec Corporation, Final Report: OPCl ation Pathfinder' (1972). 

170/ 
--The Community Services Division of the AFL-CIO has a five man staff 

for criminal justice reforms including an offendnr acceptance program. 

171/ 
--lillA, National Clea~inghouse on Offender Cmployment. 

172/ 
E.g., the JOBs program for disadvantaged includes ex-of[<.'nclcrs. Senator 

J;lvits ir.\ a speech to NAB 011 June 11, 197/, indicated 4,620 jobs for ex­
offenders have been p:covided Lhru this program. 

173/ 
--The: JaycC'cs hiWI!! establ ishcd ch.-.pters in n nUl'lu-:r of penal instiLut.ions, 

which are the basis for job development efforts in c(mju:tction with "civilian" 
chaptnrs. 
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174/ 
-- Sec. A GuIde to Correctional ~oc<ltional Edllc:Jtlolt:·(1973) dc:::cribirig 

some half dozen unioll spon!:orc.>d project!>. Th·: AFI.-CIO lIorr.;)n Resources 
Corporation is presently providing trnining to U.S. Bur~au of Pris~m inlJ'Ultee, 
at the Fort Worth Tex.1s Correctional C,enter. 

J.75/ In New York City" u study by Professor 7.iroring. of the Court Employment 
Program in 1913 found' nearly 70 comrmmit1 offender programs, prc- and post­
trial. with most having employment components seeking jobs with \lUluy of the 
s.;tme employers. 

176/ '\ 
-- See l-!anpc.,!er Report of the Presidc$lt 57 (1971.); see also, G. Gunderse.n, 

!=,Yaluating the Hodcll::x-Oficnder Projects J Reports 1-3 (mimeo 1971). 

171/ Scc. Hnnpower Report of the pr'c:;idC'nt (1972-) •. TIle CO:·lp· states 'are: 
Florida, Illinois, Hnrylnnd, Nichignn, New Je1:sey. North ,qarolina, South 
Carolina and Texns. " 

<' 

~78/ LettcJ;" ~o st~te governors ft;om Att0[2:;:::Y-Gene~L11 HH:chell (lnd 
Se.cretaries Richards()11 and lI~dgson of November 29, 1971. 

," I ' , . 

179/pcrsonalco~nunic~tion frolll Reggie !'!oore, U.S. D('partme~t'Tf I:.<1oor. 
""~"~'. . 

180/ See R. Nathan, Jobs and Civil Rights (1969) for' n dcscriptirln of 
govcrnl1'cntal ar.cncies respomd.bilHies ns of thnt date. See also, U.S. 
Civil lh.:ghts Commission, Til" Fe>oer.ll Civil nir:hlS rn[orc('r.lcnt}:rfort - 1974, 
Vol. 1. ,!:o Itcr,111atc Tn the Public Intcre>sl;. (:.;ovcmbcr 1974);' ilnd Vol. IV, 
To Provide Fiscal Assiflt<lOCe (FE:bruary 1974). DOL's t;csponsibilitics under 
CETA arc d(;')cribcd in :·/akinc Civil nights Sense Out of I~cvcnue Sharing 
Dollars (F chrunry 1975). 

181/ 
- E.g. ~ R.R. 61 and n.R. 62, 94th Congress, 1st Session. 

182/scnntor Burdick has introduced bills in the 9'2'nd Conp,ress (S.2732.) and 
93r.d Congress to expunge conviction records of federal oHcnd'hrs in ccrt..lin 
i.nstances. 

183/ - E.g. f II.R. 3044, 94th Congress, 1st Session, introduced by 
Congr;essmml Rail~b~ck~ S.2161, 93rd CongreSst 1st SeSSion, introduccJ by 
Senator Percy. 

184/U•R• 3373, 93rd Congrc!':s, 1st Session, .introducC'd by Rcpresentntivd> 
DOlnl~1.c;: :\nd Esc:h. 

185/ 
- E.g., 5U.S.C. 7313 prohibits civil service em?loymf;'nt of nny individunl 

convicted within the rast five years o£ travell ing in interstate commerce 
for purposes of ca.m:;ing civil riots. 
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186/ 
- The Federal Deposit Insurance Corporation Act r ohibits the employment 

of individuals convicted of a crime of dishonesty witl Jut FDIC approval. 

187/ - Such a clearinghouse could publicize uniqul! experiments such as the 
California job-placement pr9gram using computers to match applicant with 
opcninss. Calif. A.B. 1948 (1972) J::~gislation supports the experiment. 

188/ 
--: Several states have taken steps to attempt to proVide for development of 

~ob-crime nexUs, criteria. E.g., Calif. S.B. 1349 (Ch 903, Session Law of 
1973 amends the Business ~.Id Profession Code to add new sections 448 and 492 
requiril1r, license boards to develop criteria lito cvaluiite the rehabilitation 
of a person" denied or whose license is revoked because of a prior conviction. 

l89/ ' 
• 0-- Vitually all commentators seemingly agree that the view one has of 

one's work is just .as significant 'as the work itself in preventing recidivism. 
Sc~ Social J-'orces and the Pr.-cven t ion of Criminal ty United Nations l·rorking 
Paper for the G.H. Congress' on the Prevention of Crime and Treatment of 
Offenders. Par. 107 (1965) • 

190/The past DOL cOncern with criminal justice reform goals has resulted 
in project evaluation peing c:<cessively focused on r~cidivisr.1 and other 
non-labor market criter!;:.. Not that recidivi!>mis irr-elcv,mt, but that 
it is only one bf several proj ect impacl~ measures. TIle result of their 
concern for recidivism has been that lese attentioon is paid to 'the labor 
market impact. Sec Ll~nihan, note 106 supra [or an illustration of the 
irrelevancy of research findings to the planning of delivery of labor market 
services. 

191/1n :tdditiort to those annually arrested according to the Annual Report, 
Administrative Office of U.£, Court 1973, as or June 30, 1974 there \vere 
59,434 indiViduals under correctional superv,ision in the community; only 
14,571 were on parole, the remainder being on probation at deferred prnsecu­
tion (lt058). Personal communication (rom Jr,mcs HCCaffcrty. Another 23,498 
as of August 1974, were under the custody of the U.S. Bureau of Prisons 
and 4,300 federal arrqstces and individuals aI~niting sentence or final release 
'Were in local jails under contract to the Bureau of Prisons. Personal 
communication frolll Chris Erlwe:in. U.S. Senate Sub.committee on National 
Penitentiaries. 

192/ I -- Sec 1l0roch, 'Offender RC'hllhilitation $erviccs and the Defense' of 
Criminal Cases! Criminrll La ..... !lulleLin 215 (1971); Portmnn, "The DC'f('nsc 
T.awyer - Ne\.' Role in the Sentencing Process" Federal Prob •• tion 3 Glarch 
1970) • 
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194/The Illinois COHr program has six proAr-om components in vocational 
counselling, job placement, coul:rol-dntn self-placement, Secrct~ry of St"nte 
employment project (using WIN. monics). private :1ndustr)' and NAB. Communication 
from RcggicHoorc, DOL. In addition to these, the Illinois Department: of 
Corrections h~s advertised a private employment subsidy (WIN type) program 
usi.ng DOL coney. 

195/ 
- U.S. Hiller, .!h.!LClosed Door. 

196/15 U.S.C. 1681.' 

197/18 U.S.C. 5220. 

198/ . 7 --- Supra note 1 1. 

199/Ca~~dian Committee on Corrections" I'Significance of Criminal ltecord 
and Recognition 'of Rchnbilitntiontl in To\vnrds Unity: Criminal Ju!>ticc und 
corrections, (1969) reprinted in R.:ldzinO\.;icz and H. \~olfgang (ed.)Cr:ime and 
Justice; Vol. III, The Cr-iminal in Confinement (1911·). 

200/ Testimony of Jerome Rosow, i,ssistant Secretary oC Labor, at lIcrtrings 
on "Priorities for Cor-rectionnl Re(orm" before Senate Subcommittee on National 
Penitentiaries, Ha}' 19, 1971.. 

201/ E.g., 8.2732 Offender Rehabil.itation Act of 1972. 92nd Cong.ress. 
1st Session October 20, 1972; S. 798 Community Service, and Supervision 
Act. 93rd Congrcss, 1st Scssion 1973. 

(, 






