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'.. PREFACE TO WORKING PAPERS 

Task Furce Origin and Mission 

The National Task Force to Develop Standards and Goals 
for Juvenile Justice and Del inquency Prevention was initiated 
as part of Phase II of the standards and goals effort undertaken 
by the Law Enforcement Assistance Administration (LEAI\) of the 
U.S. Department of Justice. 

The original portion of this effort (Phase I) led to the 
establishment of the National Advisory Commission on Criminal 
Justice Standards and Goals in October of 1971. To support the 
work of the National Advisory Commission, special purpose Task 
Forces were created, each concentrating on a separate area of 
concern in criminal justice. The efforts of the Task Force!" 
resulted in the completion of five reports: Courts; Police; 
Corrections; Criminal Justice System; and Community Crime 
Prevention. In addition, the National Advisory Commission 
itself produced an overview volume entitled A National Strategy 
to Reduce Crime. Following the completion of these works in 
1973, the National Advisory Comm"ission vlas disbanded. 

In the Spring of 1975, LEAA established five more Task 
Forces coordinated by a newly created Natio'1al Advisory COIll
mittee to carry out the work of Phase I I. The five Task Forces 
were Private Security; Organized Crime; Civil Disorders and 
Terrorism; Research and Development; and, of course, the Task 
Farce to Develop Standat'ds and Goals for Juvenile Justice and 
Delinquency Prevention. 

From the beglnning there was a recognition that the work 
of the Juvenile Justice and Delinquency Prevention Task Force 
was much broader than the other four groups. The charge of 
the Juvenile Justice Task Force was to supplement virtually 
all of the work of the Phase I National Advisory Commission 
with a IIjuvenile ll version of the original adult-oriented 
standards and goals statements. 
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In all, the Task Force met ten times, for two or three 
days each time, in public meetings in various parts of the nation. 
At these meetings the Task Force was able to solidify its 
group philosophy, analyze the issues of importance in juvenile 
justice and delinquency prevention, direct the writing of standards 
and commentaries, review and modify draft material, and react 
to National Advisory Committee recommendations. The final results 
of the Task Force's efforts are set forth in the forthcoming 
volume on Juvenile Justice and Delinquency Prevention, soon 
to be published by LEAA. 

Throughout its work process, the Task Force had the benefit 
of staff assistance. The American Justice Institute (AJI) of 
Sacramento, California, received a grant from LEAA to support 
the work of the Task Force. 

Task Force Working Procedures and 
Use of Comparative Analyses 

The time and resources provided to accomplish the challenging 
task of producing the standards volume did not allow the Task 
Force to conduct new research in juvenile justice and delinquency 
prevention. However, the Task Force did utilize a methodology 
which assured the incorporation of the best scholarship and 
state-of-the-art knowledge currently available. 

This methodclogy involved identifying the major issues 
or questions which needed to be resolved before the Task Force 
could promulgate standards. Comparative Analyses were then 
constructed around each of these issues. Each Comparative 
Analysis begins with a comparison of the positions taken on the 
issue by other standard-setting organizations--previous Task 
Forces, Commissions, etc, The Comparative Analyses also 
consider the current practice of each state with regard to the 
issue in question. 

These background materials were designed not only to make 
Task Force members aware of the various positions that had been 
taken with regard to a particular issue, but also to provide 
the Task Force with a complete analysis of the arguments for 
and against the full range of options presented. 
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Using the Comparative Analyses as a basis for its discussion and 
deliberation, the Task Fotce then directed the staff and consultants 
to prepare standards and commentaries in line with the positions 
which it took in each of these areas. This process proved to be 
very productive for the Task Force members. It allowed informed con
sideration of the pertinent issues prior to the adoption of any 
particular standard. 

Compilation of Working Papers 

Following completion of the Task Force's work, it was clear 
to members of the AJI staff and officials at LEAA that the Comparative 
Analyses prepared to assist the Task Force in its preparation of the 
standards volume could be useful to other groups. In particular, it 
was recognized that states and localities which plan to formulate 
standards or guidelines for juvenile justice and delinquency prevention 
will need to traverse much of the same territory and address many 
of these same questions. As a result, LEAA's National Institute for 
Juvenile Justice and Delinquency Prevention provided the AJI staff 
\~ith a grant to compile the materials in their present form. 

The Comparative Analyses have been organized in a series of 
nine volumes of Working Papers, each devoted to a particular aspect 
of juvenile justice and delinquency prevention. (A complete table 
of contents of each of the volumes is set forth in the appendix.) 
Some subjects have been analyzed in considerable detail; others, 
because of limited time or consultant resources, have been given 
abbreviated treatment. Thus, while it is recognized that these 
Working Papers do not present a comprehensive examination of all of 
the important issues in juvenile justice--or even of all of the 
issues considered by the Task Force--they do represent a useful 
survey of a wide range of subjects, with a wealth of data on many of 
the particulars. Using these materials as groundwork, other groups 
with interests in individual facets of the juvenile system may wish 
to expand the research as they see fit. 

Although the Comparative Analyses should not be taken to 
represent the Task Force's views--they were prepared by project 
consultants or research staff and were not formally approved by the 
Task Force or reviewed by the National Advisory Committee--it was 
decided that it would be helpful to outline the position taken by 
the Task Force on each of the issues. Therefore, the AJI staff 
reviewed each of the Comparative Analyses and added a concluding 
section on "Task Force Standards and Rationale" which did not appear 
in the materials when they were considered by the Task Force. 
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A more thorough exposition of the Task Force's views can be found 
in the forthcoming volume on Juvenile Justice and Delinguency 
Prevention, which should, of course, be consulted by those considering 
these Working Papers. 

The efforts of the many consultants and research assistants 
who prepared the drafts of these materials is gratefully acknowledged. 
Any errors or omissions are the responsibility of the American 
Justice Institute. which reviewed the materials and assembled them 
in their present ~orm. 
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FOREWORD 

Over the past ten years, a number of national efforts have 
developed regarding juvenile justice and delinquency prevention 
standards and model legislation. After the enactment of th~ 
Juvenile Justice and Delinquency Prevention Act of 1974 (Pub. L. 
93-415) and in conjunction with LEAA's Standards and Goals Program, 
many States started formulating their own standards or revising 
their juvenile codes. 

The review of existing recommendations and practices is an important 
element of standards and legislative development. The National 
Inst; tute for Juvenil e Justi ce and C,eli nquency Prevention (NIJJDP) 
has supported the compilation of the comparative analyses prepared 
as working papers for the Task Force to Develop Standards and 
Goals for Juvenile Justice and Delinquency Prevention in order to 
facilitate this review. Over one hundred issues, questions, and theories 
pertaining to the organization, operation, and underlying assumptions of 
juvenile justice and delinquency prevention are covered in the analyses. 
These are divided into nine volumes: Preventing Delinquen;y; Police
Juvenile Operations; Court Structure; Judicial and Non-JUdicial 
Personnel and Juvenile Records; Jurisdiction-Delinquency; Jurisdiction
Status Offenses; Abuse and Neglect; Pre-Adjudication and Adjudication 
Processes; Prosecution and Defense; and Juvenile Dispositions and 
Corrections. 

The materials discussed in these reports reflect a variety of views 
on and approaches to major questions in the juvenile justice field. 
It should be clearly recognized in reviewing these volumes that the 
conclusions contained in the comparative analyses are those of the Task 
Force and/or its consultants and staff. The conclusions are not 
necessarily those of the Department of Justice, LEAA, or NIJJDP. Neither 
dre the conclusions necessarily consistent with the recommendations of 
the Advisory Committee on Standrds that was established by the Act, 
although the Committee carefully considered the comparative analyses and 
endorsed many of the positions adopted by the Task Force. 

Juvenile justice policies and practices have experienced significant 
changes since the creation of the first juvenile court in 1899. The 
perspective provided by these working papers can contribute significantly 
to current efforts to strengthen and improve juveniie justice throughout 
the United States. 

James C. Howell 
Director 
National Institute for Juvenile Justice 

and Delinquency Prevention 
Janua ry, 1977 
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INTRODlJCTION 

Volume VIII: Prosecution and Ueft!flse 

!ht' IHdlnt'ials in this volume explore a number of important issues 
j'f'qMrlinq tilt' pi'opm~ role 01- legal counsel in ,juvenile proceedings. 
fh,' vol:lIll!! ;'J divided into tv;o parts: the first examines the role of 
tht!d~'.:ll L i nq II ttorney ; n the' fam; 1 y court; the second focuses on 
rILdt'l1';t' coun-;fll for famil y court cl i ents. 

fiH! ~)eLrii)n on pY'osecution consists of six Comparative Analyses. 
!n0 first isslJe discussed is the appropriate organizational struc
tUt'l~ fnr' fdmn~\!/.::Ourt prosecution services. Next, the questions of 
d ;~/ha t !) tc.!,.:~7'(,' in whi ch proceed; ngs the prosecutor shoul d be present, 
i'; f1fFli';'!1r;1. The third Comparative Analysis considers whether the 
pn';;;.(f~ljto\· stlould engage in plea discussions in juvenile proceedings, 
,;\'1:1" i f:o, ~'Jha t extent. 

liit'dl iate division of responsibility between the prosecu-
t.ur .;In,l intrlk(l Det~sonnel? and the question of whether the prosecutor 
'clIO!!;':] ridV!.' final tesponsibility concerning the filing of a petition 
'H't: ,:"(itlsiden~d next. The following Comparative Analysls explores 
,in ',C;UF! iml'Ottdnt to all aspects of juvenile proceedings. This 
i t quostion of the proper' rol e of the prosecutor' in juvenil e 
!T,lCClPfhng:J • Should he assume a traditional adversary role? Or 
i '::'(illle othpt' ('n1e mOI~e appropriate? The final paper in this sec
tin~ addresses the responsibilities of the prosecutor in disposi
t;'/I1,ll Pt'ocp.pdinqs and monitoring thF effectiveness of dispositions. 

nid'tt~ri:JI~, rm defense counsel ;~pr;ear in a somewhat different 
'll!tlt. c")\'I:ral"iUive Analyses on individual issues were not prepared 

{m thi t , :,:,ubject. Instead" th~re is a ~.ingle Memorandum which h;gh~ 
I i t(~ i:l number' .;f the crHical issues in this area, together with 
an /1t;tacillnent tJ'iscussing alternative ~'CJle definitions for counsel 
in juvenil f: pl'ocE'edings. The Hemoran'dum and the Attacilment con-
.,;; ,It SOilit'! length the issue of whether defense counsel should 
a5~3Ullle diTddit;onal:tdv~i'sary posture or some other role, e.q" 
(HW of "QUd t'(1ianshi pll or amicus curiae. The Memorand'lm also 
focuse:, 011 cOllllmmi cat'ions"'betwee'ntfie-'attorney and hi s juveni 1 e 
cl hmt. In addition. a number of issues regarding availability 
of couns".:! dn~ examined: In what proceedings should counsel be 
"~ aVdilable1 At what stages? To whom? 

;\ Sflm't appendix regarding petitions completes the volurr,e. It 
~rieflv highlights a number of issues related to the content and 
filing of petitions in juvenile proceedings. 

t;CkIlOrJ! (':df.len!ents at~e gratefully made to Mt'. Ijames Nanak of 
the National District Attorney's Association, who originally prepared 
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the material on prosecution; to Professor Lee Teitelbaum of the 
University of New Mexico School of Law, who drafted the ~iemorandum 
of defense counsel; and to the Honorable Ted Rubin, who prepared 
the Appendix. The sections on IITask Force Standards and Rationale ll 

were, however, inserted at a later time by the AJI staff. And all 
of the materials were revised and assembled in their present form 
by the American Justice Institute, which bears responsibility for 
any errors or omissions. 
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1. Issue Title: Spec;a1ization--Shou1d the juvenile prosecutor be 
a separate and specialized prosecutorial unit 
in each prosecutor's office, where warranted by 
size, and should he have a well-trained professional 
and non-professional staff adequate to handle all 
juvenile cases within his jurisdiction? 

2. Description of the Issue: 

The basic issue is one of specialization and semi-autonomy, 
i.e., should the attorney who represents the State in juvenile 
proceedings be a specialist in terms of qualifications, training, 
and interest, and should he have a fully adequate staff to perform 
his duties? 

3. Summary of Major Positions: 

Other than a variety of existing state practices, and a recom
mendation by one Standard Group (see, infra), there are no ar
ticulated major positions on the subject. The options, however, 
are relatively clear. Either the office of juvenile prosecutor 
must be structured to fit the needs of the community, or it will 
remain a hodge-podge of loose practices, such as presently exists, 
where the office is frequently filled by inexperienced or un
interested attorneys having little real expertise in handling 
juvenile matters. 

4. Summary of State Practices: 

In virtually every state, the attorney who represents the 
interests of the State in Juvenile proceedings is a member of the 
staff of the local prosecuting attorney, whether the title be 
State's Attorney, Prosecuting Attorney, District Attorney, County 
Attorney, Commonwealth's Attorney, Solicitor, etc. Unless the 
office is of sufficient size to warrant a separate attorney or 
division devoted exclusively to juvenile and/or other family law 
matters (such as support law enforcement, paternity, etc.) the 
attorney usually divides his time between criminal prosecution 
duties, or civil duties, and his juvenile case10ad. Some states 
charge the county or city attorney with the duty to prosecute 
juvenile cases, rather than the local prosecuting attorney who 
has primarily criminal duties. 
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5. Summary of Positions Recommended b.y S.:tandar9~ Gro_ups: 

The President's Task Force Report of 1967 discourages t~e use 
of a public prosecutor in juvenile court on the asserted baS1S that 
it would be too great a departure from the spirit of.the.cour~ ~nd 
npts for the use of a government attorney who has pr1marl1y c:v11 
duties such as a corporation counselor an attorney represent1ng 
the welfare department. 2 However, this position was tak~n at the 
threshold of a revolution in the juvenile court usher~d ln by In re 
Gault.3 In light of the trend towards greater formall~Y aS,well as 
expansion of due process rights in the context of the JUve~l~e court, 
it is doubtful that the Task Force would take the same POS1tl0n today. 

The recommer.dation of the JJA/ABA (1975) Juvenile Justice 
Standards Project is as follows: 

1. 

2. 

3. 

4. 

5. 

In each local prosecutor's office in which there are 
approximately six attorneys, there would be a separate 
unit or attorney devoted to the representation of the 
State in juvenile court. The attorney in charge of such 
a unit woul d be known as the IlJuveril e Prosecutor. II 

The Juvenile Prosecutor would have a profess~ona~ s~aff 
adequate to handle all juvenile court cases 1n hlS Jur
isdiction, as well as clerical workers~ para-legal . 
workers, law student interns, investigators, and pollce 
liaison officers. Such staff would be separate and 
distinct from those in the prosecutor's office who 
handle adult criminal cases. 

The Juvenile Prosecutor would, if possible, be employed 
on a full-time basis. It would be preferred that 
assistant Juvenile Prosecutors also be employed on a full
time basis. The clerical staff would, if possible, be 
employed on a full-time basis. Para-legal worker~ and/o~ 
law student interns could be employed on a part-tlme baS1S. 

The salary of the Juvenile Prosecutor an~ his prof~ssional 
staff would be commensurate with that pald by leadlng law 
firms in the community., 

The Juvenile Prosecutor would be an assistant prosecutor, 
appointed by and responsible to the 10cai prosecutor. 

6. The Juvenile Prosecutor would be an attorney, selecdted 
on the basis of interest, education, experience an. 
competence. He would have prior criminal prosecutlon 
or other trial experience. 

7. The professional staff of the Juvenile Prosecutor's 
office would be appointed by the local prosecutor, 
using the same criteria utilized in selecting the 
Juvenile Prosecutor. 

8. The staff would represent, as much as possible, a 
cross-section of the community, including minority 
groups. 

9. There would be an orientation and training program for 
the Juvenile Prosecutor and for every new assistant 
before each assumes his office or duties. 

10. There would be a program of on-going, in-service inter
d;'sciplinary training of both professional and non
professional staff in the philosophy and intent of the 
juvenile court, the problems of young people, the 
problems and conflicts within the community, and the 
resources available in the community. 
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11. Within each state-wide organization of prosecuting 
attorneys there would be a division whose membership 
would be composed of every Juvenile Prosecutor within 
the state. This division would coordinate training 
programs and establish and maintain uniform standards 
for the adjudication and disposition of juvenile court 
cases. This division would also establish an advisory 
council of Juvenile Prosecutors, which should provide 
prompt ~uidance and advice to Juvenile Prosecutors 
seeking assistance in their efforts to comply with 
standards of professional conduct. 

6. Analysis of the Issue: 

It is recognized at the outset that the goal of specialization 
is largely unattainable for the smaller, i.e., one- or two-attorney 
prosecution offices in rural areas. Still, as recognized by the 
IJA/ABA Standards, it may be a goal that all p;'osecution offices 
may strive for, in whole or in part. 

Many reasons exist for encouraging specialization in the 
prosecution function in juvenile court. First, specialization 
will lead to the development of expertise by prosecuting attorneys 
working exclusively in the area of juvenile justice. Second, there 
is less likelihood that role confusion will occur if a prosecutor 
devotes his time exclusively to juvenile court matters. If prosecu
tors handle both juvenile and adult criminal cases simultaneously, 
they are less likel), to remember that while they represent the 
interests of the State, they also must not lose sight of the philos
ophy and purpose of the juvenile court in insuring the best interests 
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of the youth. Third, a more consistent policy of handling juvenile 
and family matters is likely to evolve if this is accomplished by one 
unit. Finally, the monitori~g of the effectiveness of various modes 
of disposition and the interaction between the prosecution authority 
and the community regarding juvenile justice are more likely to occur 
if a separate unit handles juvenile and family cases exclusively. 

It is highly desirable that the juvenile prosecutor have a staff 
of his own, distinct from the staff of the adult prosecutor. It is 
to be expected that the members of the staff will develop expertise 
in the processing of juvenile and family cases. While the juvenile 
prosecutor should have at least one investigator at his exclusive 
disposal, there may be times when his own staff is inadequate in 
number or not experienced or knowledgeable in a particular area. 
When one of these situations arises, the juvenile prosecutor should 
have access to the local prosecutor's investigative staff. Again, 
the size of the jurisdiction, the prosecutorial office, and the 
circumstances of the community would have to be considered. 

It is probably desirable that the juvenile prosecutor include 
on his staff one or more police liaison officers. Cooperation between 
the police and the juvenile prosecutor is essential to the successful 
representation of the State's interests in juvenile court, and it is 
probable that the utilization of a police liaison officer would go 
far toward est~b'ishing and maintaining a smooth working relationship 
between these two offices. The candidate for such a position could 
include among his credentials experience as a police officer. However, 
again it is likely that in smaller jurisdictions the employment of 
such a person may be impractical. In any event, the juvenile pros
ecutor should be encouraged to strive to establish and maintain a 
smooth working relationship between his office and the police. 

If the juvenile prosecutor and his professional staff are em
ployed on a full-time basis this will help to avoid conflicts of 
interest. In jurisdictions in which the local prosecutor is employed 
on a full-tinle basis, the juvenile prosecutor may be employed on a 
part-time basis, if the caseload does not warrant a full-time attorney. 
The juvenile prosecutor should probably be an assistant prosecutor, 
appointed by and responsible to the local prosecutor, rather than the 
j uven il e court. 

The use of para-legal workers, and particularly of law student 
interns, should be considered by the Task force. Para-legal workers 
and law student interns would be able to perform some of the simpler 
and more routine tasks in the office, conserving the time of the ju
venile prosecutor, allowing him to concentrate on more complex and 
major problems. In addition, by using law student interns, interest, 
concern and expertise in the field of juvenile justice would be 
fostered. Graduates of law s~hools who intern with a juvenile 
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prosecutor may contribute significantly to the upgrading of the entire 
juvenile justice system. 

. If the premise that the juvenile prosecutor should be full-time 
1S acc~pted by the Task Force, a logical corollary would seem to be 
that hlS salary, as well as that of his staff, should be at such a 
level as to substantia11y reduce the temptation to assume extra 
work o!ltside the office. Such remuneration should also contribute 
to fostering the ideal of careerism in the juvenile prosecutor. 
The IJA/ABA Standard provides that salaries should be commensurate 
with those paid by the leading law firms in the community. Such a 
pay.s~ale would attract those who are best qualified for their 
posltl0ns. It would obtain and retain respect for the position 
throughout the bar and the community a:5 a whole. It would also aid 
in maintaining continuity of personnel in the office, and thus serve 
to preserve in the office the expertise that has been acquired by 
the personn2' ~orking the~ein. The drive' to accept another position, 
or to enter prlvate practlce, because of the need or desire for an 
increase in income, would diminish. . ' .. . 

Should the juvenile prosecutor be a separate unit or division 
of the local prosecutor's officer' The President~s Task Force 
Report expresses the belief that "Using a public prosecutor may be 
too great a departure from the spirit of the juvenile court111 and 
suggests the use of the corporation counselor an attorney from the 
welfare department.4 As noted, s~pra, some states presently charge 
the county or city attorney with the duty to prosecute juvenile 
cases. s However, the Task Force should consider whether these 
offices would be equipped to handle more serious cases since, by 
and large, their functions tend more to~~rd civil than criminal 
cases. By making the juvenile prosecutor part of the local prosecu
tor's office, cooperation and coordination between them would be 
greatly facilitated. Among other things, it would facilitate the 
handling of cases transferred to the crimin81 court~. Furthermore, 
it may be best for the juvenil e prosecutor" to ua re;oons i b 1 e for 
prosecutin~ only those cases in which ~y6uth is the'respondent 
(e.g., dellnqu~ncy, PINS, truancy, etc.) leaving the prosecuting 
of ~dults (e.g., neglect cas~s, contr1~uting to the delinquency of 
a minor cases, etc.), to a dlfferent government attorney. 

. The criteria used to select the juvenile prosecutor are extremely 
lmportant. The first possible criterion - interest - is perhaps' 
the most subjective of any. Ideally, the candidate should express 
an interest in criminal and family law, and in working with children. 
Beyo~d t~is, interest can probably best be evaluated through an 
examlnatlon of the candidate's education and experience. 

A second possible criterion is education. This has two facets: 
legal and general. The juvenile prosecutor should possess an LL.B 
or J.D. degree. In addition, however, should the juvenile prosecutor 
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possess an undergraduate or graduate degree in a discipline which 
indicates an exposure to and interest in community and children's 
problems? Thus, a candidate with an undergraduate or graduate 
course of study in psychology or sociology m~ght be preferred over 
a candidate whose education consists in a course of study of 
accountancy or engineering. A candidate whose educatio~ai back
ground indicates a specialization ~n the proble~s of chl1d~en 
would present even stronger educatlonal credent1als than e1ther of 
the former. 
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A third possible criterion is experience. This springs from 
the belief that the juvenile prosecutor should not be an entry
level position in the legal profession. If the juvenile.prosecu
tor is in a large jurisdiction, .he may have attorney ass1stants 
working under him so that, as a division chief~ he should possess 
experience sufficient to enable him to advise his assistants .. Even 
if the jurisdiction is of such a size that only one attorney w1ll 
be assigned to juvenile matters, that attorney should possess 
sufficient experience so as to be able to perform his job compet: 
ently and independently. The juvenile prosecutor should have prlor 
criminal prosecution or other trial experience. In addition, exper
ience working with children (e.g. teacher, summer camp counselor) 
is also desirable. 

A fourth possible criterion is competence. This is basically 
a function of experience. It may be considered independently to 
underscore the point that the experience which a candidate brings 
must be good experience. The local prosecutor should be encouraged 
to check the references of an applicant to ascertain whether or not 
the aopl'icant has performed well in the past positions that he has 
hel d.' 

As general propositions, these criteria may appear obvious. 
However, the Task Force may wish to set them forth in Standards to 
offer some direction in the selection process. Their listing could 
be illustrative rather than exclusive. Depending on the composition 
of the community, other criteria may also be relevant. For example, 
the local prosecutor in a small community may feel that leng~h of 
residence in the community is an important factor to be cons1dered 
in the selection process, while in a larger community this factor 
may not be deemed to be of great importance. In any event, no 
attempt should probably be made to evaluate the suggested criteria 
in terms of their relative importance. That judgment should pro
bably be left to the local prosecutor responsible for the selection 
of the juvenile prosecutor. 

Other IIfactors ll may be considered in the process of selecting 
a juvenile prosecutor if they are relevant to a determination of the 
needs of the community served by the juvenile prosecutor. Examples 
of such IIfactors ll are sex, race, and ethnic heritage. 
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. If the juvenile prosecutor is a unit of the local prosecutor's 
off1ce.who serves ~t the pleasure of the local prosecutor, it would 
be loglcal to provlde that his professional staff also be appointed 
by the local prosecutor. Since the juvenile prosecutor would be a 
specialist in the field of juvenile and family law, he, rather than 
the local prosecutor, would be more likely to have knowledge of the 
str~ngths and w~aknesses in the backgrounds of applicants for the 
varlOUS professl0nal staff positions in his office. This would seem 
to be especially true in the larger jurisdictions. In such situa
tions, the loc~l prosecutor may be content to delegate the making of 
employment declsions in the juvenile unit or division to the juvenile 
prosecutor, reserving to himself only a veto power. On the other 
hand, the local prosecutor may desire to take a more active role 
in the employment decision-making process. A Standard need not 
take ~ f~rm position re~arding the allocation of the power to employ 
and dlsmlss the professlonal staff of the juvenile prosecutor as 
between the local prosecutor and the juvenile prosecutor. This mat
ter may be left to be worked out between these two individuals. A 
Standard could emphasize, however, that the ultimate responsibility 
~or t~e competence ~nd pe~formance of the professional staff of the 
Juven1le prosecutor s off1ce rests with the local prosecutor. Gen
erally, the local prosecutor is an elected public official so that 
lodging ~he ~esp~nsibili~y for the pe~fo~mance of the juve~ile pro
secutor 1n hlm wl11 prov1de at least lndHect community control over 
the performance of that office. Since he is responsible for the 
performance of that function, the local prosecutor must have the 
power to effectively control its operations. Giving him the ultimate 
co~trol over the employment of the profess; ona 1 staff of the juvenil e 
unlt or division would give him sufficient authority to discharge 
that responsibility. 

Should the Task Force recommend in its Standard that each mem
ber of the professional staff of the juvenile prosecutor have back
g~ound training in social work, working with children and the par
t1cular problems of the community he serves? 

Should the Task Force recommend in its Standard that the 
political affiliation of an applicant for any position, of whatever 
rank, in the juvenile prosecutor's unit or division, be an irrelevant 
criterion? The staff, particularly those members of the staff who 
will come in dir~ct contact with young people and the community' as 
~ who~e, should lnclude minority groups. This would bring to the 
Juvenlle prosecutor a greater awareness and understanding of the 
proble~s of the total community. It might also aid in the prevention 
of.dellnqu~ncy and the rehabilitation of delinquents among minority 
ch1~dren, 1n that they.may feel that the "system ll is not loaded 
agalnst them if they see that other minority group members have 
IImade itll on the juvenile prosecutor's staff. The term "minority 
group" should probably be defined to include the major racial and 
ethnic groups present within the community. 
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The orientation and training of juvenile prosecutors could be 
accomplished by a state-wide organization of juvenile prosecutors. 
If a state has a state Prosecutor Training Coordinator, both initial 
and continuing training programs should probably be administered in 
conjunction with that office. 

Non-professio~al members of the juvenile prosecutor1s staff 
should probably also under~o an ~r~entation and train~n9 prog~am 
upon the assumption of the1r posltl0ns, and also partlc1pate 1n a 
continuing program of training in the philosophy and purpose of the 
juvenile court, the problems of young people, the ~roblem~ and con
flicts within the community, and the resources ava11able 1n th~ 
community. Such training could lead to the realization by each 
employee of the importance of the proper performance of.the resp~n
sibilities of his or her position, and thus lead to an 1ncrease 1n 
both job satisfaction and job efficiency. Staff turn~v~r would also 
be reduced. The precise nature and extent of the traln1ng to be 
given to the non-professional would depend upon the nature of the 
duties to be performed. However, both the initial and the continu-
ing training that each staff member receives should prob~bly en com: . 
pass much more than the nature of the duties of the part1cular poslt10n. 

The Task Force may wish to consider the establishment of a~ 
advisory council of juvenile prosecutors which would render advlce 
and guidance to any juvenile prosecutJr within the state who en- . 
counters a problem involving compliance with standards of professlonal 
conduct. Such problems often arise in the areas of public~ty or 
conflicts of interests. They also arise in areas such as lmproper 
conduct in the examination of witnesses and improper argument to the 
jury (in those states which provide for a jury trial in juvenile court 
proceedings). 

7. Task Ftrce Standards and Rationale: 

The Task Force focused on the issues raised in this Comparative 
Analysis in a series of six Standa;ds: thr~e r~lating ~rinci~ally to 
the Family Court Prosecution and tne organlzatlon of h1S offlce; 
three relating primarily to the Family Court Prosecutor1s staff. 

Standard 15.1: In each local prosecutor1s office in whi~h 
there are at least six attorneys, there should be a spec1al
ized division or attorney devoted to the representation of 
the state in family court. The attorney in cha~'ge of this 
unit should be known as the Family Court Prosecutor. 

Standard 15.2: The Family Court Prosecutor should, if pos
sible, be employed on a full-time basis. It is pr~ferred that 
assistant Family Court Prosecutors also be employea on a full
time basis. The clerical staff should, if possible 1 be 
employed on a full-time basis. Para-legal ~orkers.and law 
stUdent interns may be employed on a part-tlme basls: 

The salary of the Family Court Prosecutor and hlS attorney 

~ , , 

staff should be commensurate with that paid attorneys in 
other public agencies. 

Standard 15.3: The Family Court Prosecutor should be 
an attorney admitted to practice before the highest court 
in the state, selected on the basis of interest, education, 
experience and competence. He should have prior criminal 
prosecution or other trial experience. 
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The Task Force felt that vesting responsibility for family court 
prosecutorial duties in a specialized division or attorney, where
ever the workload permits would help avoid perpetuating the criminal 
aspects of the locdl prosecutor1s role in family court proceedings. 
Moreover, the Task Force believed that this approach would tend to 
attract qualified and interested attorneys to the office and help 
to avoid conflicts of interest. The quJl;fications criteria, the 
preference for full-time assignment and the stipulation that the 
Family Court Prosecutor and his attorney staff be compensated at a 
level commensurate with that paid attorneys in other public agencies 
are likewise intended to foster the ideal of careerism in family 
court prosecution services. 

The three Standards that focus principally on the Family Ccurt 
Prosecutor1s staff are the following: 

Standard 15.4: The Family Court Prosecutor should have 
a professional staff adequate to handle all family court 
cases in his jurisdiction, as well as clerical workers, 
para-legal workers, law stUdent interns, investigators, 
and police liaison officers. Where practicable, such 
staff should be in a separate and distinct organizational 
unit from those prosecutors who handle adult criminal cases. 

Standard 15.5: The Family Court Prosecutor1s staff should 
be selected by using the same general criteria utilized in 
selecting the Family Court Prosecutor. 

The staff should represent, as much as possible, a 
cross section of the community, including minority groups. 

Standard 15.6: There should be an orientation and training 
program for the Family Court Prosecutor and for every neVI 
assistant before each assumes his office or duties. 

There should be an interdisciplinary program of ongoing, 
in-service training of both professional and non-professional 
staff in the philosophy and intent of the family court, the 
problems of young people, the problems and conflicts within 
the community, and the resources available in the community. 

These Standards are logical corollaries to the specialized, semi
autonomous organizational structure proposed above. In general, 
they are all designed to encourage the development of family law 
expertise and professionalism in the supporting staff. 



Footnotes: 

lSee , ~., Ariz. Rev. Sta. Ann. 8-233 (supp. 1973); 
TOWa Code Ann. 232.29 (vJest 1969); Rev. Code Mont. 
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1. Issue Title: Representation of the State's Interests--Should 
an attorney for the State, which we may call the 
juvenile prosecutor, be present at each stage of 
every proceeding in the juvenile court in which the 
State has an interest, including detention, waiver, 
adjudication, disposition, revocation of probation 
or parole status, appeals, and collateral attacks 
upon decisions in these proceedings? 

2. Description of the Issue: 

For many years the interests of the State in juvenile proceedings 
we~e represented by a probation officer, social worker, police officer, 
or~private citizen presenting evidence on a petition, rather than an 
attorney for the State. The issue is whether such an attorney should 
represent the State's interests in all such cases. 

3. Summary of Major Positions: 

Other than a variety of existing state practices, and a 
recommendation by two Standard Groups (see, infra), there are no 
articulated ffiajor positions on the subject 

The options are to have representation for the State in some 
or all of the stated functions; to have State representation turn 
upon the presence or lack of presence of counsel for the child, or to 
have no representation for tre State. 

One reason for the apparent lack of attention to the issue in the 
literature is that, until recently, appearances by ~ attorney, whether 
prosecution or defense, were infrequent in the juvenile court. The 
proceedings, for better or worse, were informal in nature. The juvenile 
court was not looked upon as a formal court of criminal law in Which 
the State presented its evidence against the defendant, who, if adjudi
cated guilty, might be sentenced to a term in prison. Rather, the 
juvenile court was viewed as an institution which rendered aid and 
assistance to a youth whose conduct or circumstances indicated a need 
for external intervention. A finding by a juvenile court judge that 
a youth had committed acts or engaged in a course of conduct con
sidered inappropriate by the State, was not an adjudication of guilt. 
Rather, it was a declaration of status, i.e., that the child was 
"delinquent," or ";n need of supervision." This difference in termi
nology was of greater social significance earlier in the twentieth 
century than today. It is indicative, however, of a difference of 
philosophy and purpose of the juvenile court from that of the criminal 
court. 

In an effort to accommodate the beneficent tone of the juvenile 
court and to project an image different from the penal atmosphere of 
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adult criminal proceedinq:5, juvenile court pt'oceGtiinqs i'lS~';t1l!1i2!d an 
informal atmosphe)'e. The judqe, rathet' Ulan an imlxH'tial arbitl'ilflw 
beth'~en two advel'saries, became the rl~pl'eSentdtive 01' an partiE~s in 
intt::!re::,t to the proceeding. It was hh responsibilHv to dptf~n'1im~ 
both the best interests of the State anrl the youth, SE:f~k1nq 1;0 Y'f.:cnnci 1 .. 
any differences in interest between these t\'l/O parties. The iudq(7 r~,l(eY'
cised a great amount of discretion in detcrmininq what was in the "best 
interests ll of the youth. 

One serious dir,advantaqe to trH! infrn'mi.ility of Hll' , t1C'i'H:V(.!\', 
was that if the juvenile CO;jy'tjuc1qr. wer'(~ pr'on[~ to act dt1 bitrad i 'l, 
neither counsel for the youth fiN' -For the Sta W}Y'c r.1Y'~sen til >;.xer-c1<sc 
a restraining influence upon him. lhQ tlb~e:mc(': 0" a formal n~r(":J of the 
proceedings rendered appel1nu;, r:evim"; vi~,tuul1y impossible. InC\'f.~asirjq 
attacks on the system by ag!H'ievnd youth:; on PIe nt'f)unds that r;li:my 
its facets did not cornpor't ltJith the ftlrldamentdl fait'ness y'eqwin:d by 
the due process cl duse of the F(wrtoent.h AlI!cnf~r::mlt bt:qdfl to bed~' it 
in the 1960's. 

The leading case in thi dt f."!d. ;,nd tnr:'! O!H~ p;ost qern:dm: 1,1);1 ,. 

cussion of the l'ole of thl~ attorOf!y' t'[~pr~es(;nt;inq the ~tate'c; "inr,PY' .. 
ests in the juvenile court, is In re Gault.l There. tne Supreme Court 
declared that a youth has a rirJnf-fO-'hav'd'~indepondrnt couns(:>l in Juvf?n
ile court, that he has a i'iqht to have C!)tHlSt:l appointed to t'epn:'}en 
him if he is indigent, and that he must he advis~d of thesr rights, 
Th.!: informal, non-adVet'SBt',Y natw'e of jllvr:ni1!? COUi't rwoceedings vlJS 
necessarily altered by this decision. ~~o lonqer- could an adJudh~a.tolY 
proceeding in the juvenile court b~ considered non-adversdt'idl. T~Q 
youthful respondent was now entitled to the vigorous representation 
of his interests by his attorney. Many stdt.e:~, however, SIr)\'.' to dban~· 
don the informal ~ non-adversarial nature of their juvenile court pro
ceedings, either made no fJrovisinn for the i'eprcsentation of thl2 State l

;, 

interests in this court by its own attorney, or limited the appearance 
of an attorney for the State to situations in which the juvenile court 
judge requested his presence. The result of this state of affairs has 
been a lack of vigorous, effective representation ~f the Stateis in
terests in the juvenile courts of many ~tate5. 

4. Summary of State P~actice~: 

Until recently, in many states the¥'e we)'e either no statutory 
provisions for a prosecuting attorney in juvenile court proceedings, 
or prosecuting attorneys simply did not appear. With the advent of 
counsel for the youth, this situation is changing. It is expected 
that statutory revision will require a juvenile pr'osecutor vJho '1lill 
assume an active role in all phases of the juvenile justice system. 

Many states \'l/hich presentl.y make prov'ision for a prosecutor in 
juvenile court, limit his appearance in the juvenile court to appear
ances "at the reques1: 11 of the juvenile court judge,::' or only when 

,,----

15 

thn youth is r0pr~sented by coun5~1.' 

t\ U72 ';I.Jl'·V!~V of 68 major Arnt~l'ican cities conducted by the 
Center' fiJI' Cdl1linal Justi~e, Boston University School of Law found 
that.in 38.2 uf the cities surveyed, a public prosecutor re~resented 
tile;; .;,ta dt d dt~ttmt'ion hearing; ;n 11.ft, he vvas authorized to file 

petition; in 22.1 he prepared the petition; in 36.B~ he reviewed 
~flf:' ,;,et:itiol1 for lega1 sufficiency; in 8.8~, he siqned the petition; 
1" 76.5 nc represented the State at pre-trial motions; in 73.5% he 
reprHsenterl the State at prob!ble cause hearings; in 45.6% he con
ducted tne pre-trial negotiations for the State; in 47.1 he could 
~oquest th~t.a juv~nile be bound over; in 76.5~ he represented the 
:ltatf~ tit b1nrJ-ovBr hearings; in 2.9'; he could request a physical or 
mental c~\~~Hdnatio~ ~f th~ juveniie; in 22.1 he had authority to 
amend d flled petltlon; 1n 44.1 he could move for dismissal of a 
f~le~ pet~tion;. in 72~1 ~ he represented the petitioner at adjudica
~lun_hearlnys; 1n 48.5.0 he represented the petitioner at disposition; 
"111 6/.6' he conducted the examination of witnesses; in 8.8/.J, he )'e
cCllr:menr.i(:d disposition 01' the judge; in 69.1;"1 he repl"'Psented the peti
tioner ~n appenl;,in 72.1~ he represented the State in habeas corpus 
~~Gc~p~lnqs; and ln 30.9 he presented the case on an alleged proba
to'on vl01atl~")n, Hhere these functions were not performed by the 
lll'osecutot tn~:y vlere pedormed at various times by cl erks, non
Jtt(H'm~y prw,e(;t~i:m's, p~'obation off'jeers or judges. 

'';' .SW~!I~ri .. }:lf.?o~~j1-:.!S~?_~.;~(f£O.lI~nenged_~. Sta.nA~~d?_Gr(1uJ:'..?: 

The President'S Task Force Report of 1967 discoufdges the use 
~f a public pros~cutor in juvenile court on the basis that it may 
lntrodljcr~ an adv(~rsary atmosphere and would be too gY'eat a departure 
from the "Spil~it" of the court.!; 

The IJA/ABA (1975) Juvenil e Justice Standards Pt'oject recommends 
that an attorney for' the State, Y'eferred to as the "juvenile prosecu
torU, should participate in every proceeding of every stage of every 
case subject tu the jurisdiction of the juvenile court, in which the 
S~ate ~a~ an inten~::;t, incl ud; 09 detention, waiver, adjudication, '-'nd 
dlSposltlOn. ~hey fu~ther pt'ov~de that such.an attorney may appear 
and present eVldence 1n revocatlon of probatl0n or parole status and 
any appeals fpom, Ot~ collateral attacks upon, decisions rendered in 
any of these proceedings. 

6. ~nalysis Of the Issu~: 

Prior to In re Gault,6 the youthls constitutional right to repre
sentation by counsel was not recognized by most courts. After the 
Supreme Court declared in that case that a youth not only has a r'ight 
to retained counsel in juvenile court, but also many have counsel 
appointed if he is indigent and must be so advised, the number of 
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attorneys appearing in juvenile courts on behalf of the youth gre~tly 
increased. However, the interest of the State has generally remalned 
underrepresented and there has frequently been no legally trained 
person capable of competently presenting the evidence o~ juven~le 
court petitions, other than the judg~ .. Often, a pro~atlon.offlcer 
has been placed in the untenable pos1t10n of presentlng eVldence 
against the youth while, at the same time, counseling him ~s a . 
"friend ll before and after the adjudicatory hearing. Almost invanably, 
the probation officer was not train2d in the law, and he simply could 
not match the advocacy of the youth's attorney. Furthermore, he was 
unable to make or answer motions or objections, and the judge was 
forced by those circumstances to intervene, often destroying the 
court's impartiality in the matter, or at least his appearance of 
impartiality as far as the youth and his parents were concerned. 

The need for a prosecuting attorney to present the evidence o~ 
the petition and to avoid the judge's conflict in roles was noted 1n 
Matter of Lang 7 as a necessary response to the establishment of t~e 
Law-Guardian in the New York Family Court Act (1963). At the natlonal 
level. a survey of juvenile court judges in the one ~undred larg~st 
cities in the country found that most favored an actlve prosecutlng 
attorney lito maintain adversary balance in their courts. liS 

While many believe that the participation of a prosecuting a~tor
ney in juvenile cases will destroy the informality of the proceed1ngs, 
it is doubtful that this would be a serious loss. It has been stated 
that greater formality in the proceedings may be beneficial to rehab
ilitation and may impress upon the juvenile the seriousness of the 
proceeding. 9 The presence of a prosecutor will eliminate the conflict 
of roles for the judge, the probation officer, the police officer~ 
and the youth's attorney. His presence will undoub~~dlY help to 1m-, 
press upon the youth the 5priousness of the proceedlng, should expe~lte 
the proceedings through careful investigation and marsha~ling of e~1-
dence, and will also e~hance the accuracy and documentatl0n of soclal 
and probation reports through timelr and effective challenge, when 
deemed necessary by the prosecutor. 0 Furthermore, the presence of 
a skilled, professional prosecutor will compel defense attorneys to 
upgrade the representation of their clients. 11 

Should the juvenile prosecutor~ rather than the local prosecutor 
or other government attorney, handle all app~als from judgm~n~s of~ 
the juvenile court? Since, presumably, he wll1 be more faml11ar with 
the applicable juvenile law, he may be in a better position to repre
sent the State1s interest in appellate litigation. Having previously 
handled th~ case in the juvenile court, he will be more familiar with 
the record. Problems of coordination with the local prosecutor could 
be avoided. Finally, the juvenile prosecutor would be better able to 
formulate and administer a uniform policy in dealing with juvenile 
conduct if he controls appellate litigation. Similar policy reas~ns 
are at least equally compelling when applied ~o.hea~ings co~cern:n~ 
the revocation of probation or parole, the modlflcatlon of dlSposltlon 
and all subsequent collateral attacks allowed by the rules of procedure 
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of the particular jurisdiction. For the same reasons, the juvenile 
prosecutor may be expected to represent the State1s interests in any 
appeal from a decision concerning the waiver of juvenile court juris
diction. A Standard could be drawn to take into consideration the 
fact that present lines of jurisdiction and authority among govern·· 
ment counsel would of necessity have to be adjusted to permit the 
juvenile prosecutor to engage in all post-disposition proceedings. 

On the other hand, it should also be recognized that smaller 
jurisdictions may not be able to effectuate such a localization of 
functions in their offices. The latter ju~isdictions may prudently 
elect to have all appellate and other post-disposition litigation 
handled by a state-wide office such as the attorney general. Ad
vantages to the centralization of such litigation include a uni
formity of the quality of appellate and other post-disposition advo~ 
cacy throughout the State, and the feasibil ity of the creation of a 
centralized system of research collection to minimiz2 the dupli~ati~n 
of resE'arch effort.12 A jurisdiction may properly conclude that, 
given its particular circumstances, a centralization of appellate 
and/or other post-trial litigation may be better suited to its needs 
and resources. In other cases, the use of regional system of handling 
appellate and other post-trial litigation may enable jurisdictions 
to obtain some of the benefits of centralization without losing a 
substantial amount of the benefits of localization. Thus, while a 
Standard could express a preference for the localization of post
disposition litigation in the juvenile prosecutor1s office, each 
State should probably be encouraged to adopt whichever model it be
lieves is most appropriate. 

7. Task Force Standards and Rationale: 

The Task Force addressed this issue in Standard 15.7 . 

An attorney for the state, referred to as the family court 
prosecutor, may participate in every proceeding of every 
stage of every case subject to the jurisdiction of the 
family court, in which the state has an interest. The 
family court prosecutor shall determine which cases and 
proceedings he shall appear and participate in, except 
that he may be ordered to appear and participate in such 
cases and proceedings as determined by the family court 
in the exercise of its discretion. 

The commentary to the Standard highlights a number of the advantages 
which the Task Force felt would accrue from effective representation 
of the State's interests. 

The presence of a prosecutor will eliminate the conflict 
of roles for the judge, the probation officer, the police 
officer, and the youth's attorney. His presence will 
undoubtedly help to impress upon the youth the serious
ness of the proceedings, should expedite the proceedings 
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through careful investigation and marshalling of ~vidence, 
and will also enhance the accuracy and.documentatlon o~ 
social and probation reports through tlme1y and effectlve 
challenge when deemed necessary by the prosecutor. 
Furthermo;e, the presence of a skilled professional pro
secutor will compel defense attorneys to upgrade the 
representation of their clients. 
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Plea Negotiations--Should the juvenile prosecutor 
engage in plea discussions in juvenile court; and, 
if so~ to what extent? 

2. Description of the Issue: 

This issue can not be addressed without first considering the 
question of the propriety of plea discussions in general. Then, the 
special circumstances of the juvenile context must be taken into 
consideration. 

3. Summary of Major Positions: 

If the juvenile prosecutor adopts a position of no plea dis
cussions in juvenile court, it can be reasonably expected that the 
number of adjudicatory hearings v'lill increase and will be unduly pro
tracted. However, assuming that the juvenile prosecutor does.engaGe 
in plea discussions, should he parallel the procedure that eX1sts 1n 
adult criminal court? If he follows such procedure to the extent of 
promising to ma~e a speci~ic di~position at a.poin~ in t~me before 
a complete social report 1S avallable on the Juvenlle, mlght.he n~t 
be in effect, undermining one of the unique aspects of the Juvenlle 
co~rt, i.e., to tailor the disposition specifically to the needs 0f 
the juvenil e? 

4. Summary of State Practices: 

No hard datd are available on state practices in this area. Plea 
discussion practices are a function of the prosecutor's discretion 
and, by and large, are not the subject of statutes or court rules. 

5. Summary of Positions Recommended by Standards Groups: 

The only standard group that has taken a position ~peci~icallY 
on the issue of plea discussions in the c~ntext of the Juv~nlle 
court is the IJAjABA (1975) Juvenile Justlce Standards ProJect. Its 
recommendations are as follows: 

1. Plea discussions concerning the charges that may be filed 
may properly be engaged in by the juvenile prosecut?r. 
However the juvenile prosecutor should not engage 1n plea 
discuss~ons concerning the disposition which he may sub
sequently recommend at a disposition hearing. 

2. Plea discussions should be undertaken with both the 
intere~ts of the state and those of the youth in mind, 
although the primary concern of the juvenil e prosecutor 
should be the protection of the public interest. 

3. The juvenile prosecutor should neither initiate nor con
tinue plea discussions if he is aware that the youth 
maintains his innocence. 

4. An admission or Ilguilty plea" by a youth should not be 
agreed to by the juvenile prosecutor without the 
presentation on the record of independent evidence that 
the youth has committed the acts alleged. 

5. If the juvenile prosecutor finds that he is unable to 
fulfill the agreement previously reached in plea dis
cussions, he should promptly give notice to the youth 
and cooperate in securing leave of the court for the youth 
to withdraw an admission, and take other steps appropriate 
to restore the youth to the position he was in before the 
plea was entered. 

6. Analysis of the Issue: 
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One of the most vexatious problems in the adult criminal justice 
system today concerns the propriety of plea discussions. Opponents 
of the process criticize it because (1) it gives the prosecuting 
attorney an incentive to lIovercharge,1I (2) it allows jurisdictions 
an opportunity to disguise the fact that its judicial and correctional 
systems are inadequately staffed and financed, (3) it results in the 
reduced rationality of the processing of criminal defendants, and 
(4) it discourages defendants from exercising their constitutional 
rights. For these reasons, the National Advisory Commission has ad
vocated that the practice of plea discussions in the criminal courts 
be abolished as soon as possible, but in no event later than 1978. 1 

On the other hand, defenders of the process of plea discussion 
assert that positive effects flow from the emplo,yment of this process. 
Some of these effects are said to be: (1) the defendant receives the 
benefit of the prompt and certain application of correctional measure~ 
(2) psychologically, the rehabilitative process begins more quickly 
once the defendant admits his guilt; (3) alternative correctional 
measures better suited to achieving rehabilitation may be available 
to the defendant if he admits to the commission of a lesser offense; 
and (4) the trial process is limited to deciding real disputes. For 
these reasons, the ABA Standards have sanctioned the process of plea 
discussion. 2 

Thus, both critics and defenders of the concept of plea discussion 



have strong arguments in support of their r~spective P?sitions. 
Recognizing this fact, the Task Fo~ce m~y wlsh to permlt pl~a 
discussions in the context of the Juven1le court, but rest~lct 
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the number of factors that may legitimately be considered 1n the 
process of plea discussion in order to ameliorate the harshest 
effects of the plea discussion process. It may opt for a Stand~rd 
to the effect that the juvenile prosecutor,may properl~ engag~ 1n 
plea discussions concerning the charges WhlCh he may flle agalnst 
a youth, but that he should not use rlis po~er to.reco~mend a 
harsh disposition in the process of plea dlScussl0n Wlt~ the youth 
and h~s counsel. This position is justified on the baS1S of the 
differences in structure and goals of the juvenile court from those 
of the criminal court. 

The position that plea disc'ussions relating to charge ~re per
missible is premised on an analysis of the advantages and dlsadvan
tages that may flow from the process to t~e parties concerned. Be
cause the juvenile prosecutor may be consldered und~r a ~uty not 
to lose sight of the philosophy and ~urpose ?f the Juvenlle cour~, 
while fully and faithfully representlng ~he lnterests o! the Staue, 
it is to be anticipated that he will reslst th~ temptation ~o engage 
in the practice of "overcharging l

! (e.g., charglng a youth w1th an 
offense not customarily charged in the jurisdictio~ for the condu~t 
in which the youth has allegedly engaged, or charglng the youth wl~h 
an offense for which the State has insufficient evidence.) ~n addl
ticn, the adjudicatory hearing ;s limited to.d~cid~ng real d1sp~tes 
among the parties in intere~t, and th~ reh~bl11tatl~e,pro~ess wl11 
begin more quickly once the youth adnnts hlS culpabll;lty. 

On the other hand, the position that the juv~n;le.p~osecutor 
should not use his ability to recommend a harsh d1Spos1t10n at the 
disposition hearing in the process of conducting ~lea discussio~s 
with the youth and his counsel is based upon two lmportant consl~e~
ations. The purpose of allowing the juvenile prosecu~or t~ ~artlcl
pate in the disposition hearing -- to assure that a dlSpos1tlon de
signed to meet the youth1s need for trea~men~ w~ll not at the same 
time endanger the interest of the commumty 1n 1ts .safe~y and wel
fare -- would be frustrated if the posture of the Juvenlle prose
cutor is significantly predetermined prior to t~at hearing as t~e 
result of plea discussions. This would result 1n a reduced ~a~10nal
ity in the processing of youthful ~ffender~. Seco~d, t~e.abll1ty. 
of the juvenile prosecutor to partlclpate 1~ the dlSposlt1~n hearlng 
is probably the most po~erful inducem~nt.whl~h he can use 1n ~he 
process of plea discuss10n. Because lt 1S hlS most powerful ln~ . 
ducement, it is the inducement most subject to abuse. The ~ss~rtlon 
by the juvenile prosecutor that he will seek the most restrlctlve 
disposition unless the youth agrees to admit the allegations.of 
a petition can rnost powerfully dissuade the youth from the vlgorous 
assertion of his constitutional rights. In order to control the 
potential for abuse of this inducement, the Task Force may wish to 
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consider prohibiting disposition bargaining by the juvenile prosecuto}'. 

Many states provide for different dispositions according to 
whether a youth is adjudicated delinquent or a person in need of 
supervision (or other status not involving a violation of the law). 
The juvenile prosecutor may discuss with the youth or his attorney 
a modification of the petition from delinquency to person in need 
of supervision, etc., in exchange for an admission to the allegations 
of the amended petition. The number of petitions lodged against the 
youth may be reduced. The juvenile prosecutor way decline to seek 
transfer of the case to the criminal court in return for an admis
sion to a delinquency petition. However, neither the interests of 
the State nor those of the youth should be sacrificed. The juvenile 
prosecutor should be encouraged to weigh the same elements as does 
the prosecuting attorney in an adult criminal case, with the addi
tional aspect of the youth's unique needs. 

Since the accumulation of a record of adjudications is not a 
proper goal, in itself, for the juvenile prosecutor, neither should 
be a record of accumulating a large number of dispositions by guilty 
plea. A majority of youths confess to the allegotions of petitions 
against them, yet many of them probably do so because they are 
threatened -~ to them the juvenile system must seem formidable 
or they think that they will get off with a lighter disposition. It 
is obviously the duty of the youth1s attorney to see that this is 
not the case, that the plea of his client is voluntary in fact. As 
part of his duty to seek justice, however, the juvenile prosecutor 
should also insure that the youth's rights are not violated. If 
t:,2 youth maintains his innocence, it is obvious that his plea can
not be voluntary in fact. In such situations, the juvenile prosecu
tor should perhaps be required to immediately withdraw from plea dis
cussions. Not to do so may ultimately result in the perpetration of 
a fraud upon the juvenile court. A Standard embodying this concept 
would recognize the unique vulnerability of young people to the 
pressures that can be placed upon them by parents, friends, relatives, 
and even their own attorney. It would require the juvenile prosecu
tor to share the responsibility of the youth's attorney in protect
ing the youth's privilege against self-incrimination. It would 
decline to apply, in the juvenile court context, the rule of North 
Carolina v. Alford~ that a plea of guilty is acceptable, though joined 
with protestations of innocence, where the defendant persists in the 
plea and an independent factual basis therefore appears in the record. 

Perhaps the juvenile prosecutor's responsiblity in the area of 
plea discussions is not fu!filled merely by ascertaining ,that t~e 
youth's plea is voluntary 1n fact. Because of the youth s speclal 
vulnerability, thet7esponsibility of the juvenile prosecutor may 
exceed that of the criminal prosecutor in the plea discussion context. 
Thus, the Task Force may wish to consider whether a youth can be found 
delinquent or in need of supervision, or of similar s~at~s, based . 
solely on his own admission. Should there be other, lndependent eVldence 
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to establish guilt? A Standard could require the juvenile prosecu
tor to present such evidence on the record of the juvenile court. 

Item 5 of the IJA/ABA recommendations was adapted from the 
ABA Standards.1t- It was anticipated that in the great majority of 
cases, the juvenile prosecutor would be able to fulfill his end of 
the agreement reached with the youth and hi s attorney regal'ding 
the nature of the petition(s) to be filed in the juvenile court. 
Occasionally, however, this may subsequently become impossible. A 
new complaint may be filed against the youth, which might indicate 
that the agreement reached is no longer in the State's interest 
or in the interests of the youth. Or, new evidence may have been 
discovered by the juvenile prosecutor which indicates that the 
nature of the petition(s) filed-has become inappropriate. Also, 
the juvenile prosecutor may become aware of facts indicating that 
a guilty plea made or about to be made was or would be involuntary 
in nature, or that the independent evidence underlying the guilty 
plea is no longer accurate or persuasive. The Task Force may wish 
to provide that when situations such as these arise and the juven
ile prosecutor finds that he is no longer able to fulfill his 
agreement, he should promptly notify the youth and his attorney 
and render his assistance to them to return the youth to the posi
tion he would have been in had the agreement not been reached. 

7. Task Force Standards and Rationale: 
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After a long and careful examination of negative consequences, 
as we11 as the alleged benefits, of plea bargaining in the juvenile 
system, toe Task Force called for an outright prohibition of plea 
negotiations in Standard 13.1. 

Plea bargaining in all forms should be eliminated 
from the delinquency process. Under no circumstpnces 
should the parties engage in discussions for the pur
pose of agreeing to exchange concessions by the prosecu
tor for the juvenile's admission to the petition. 

Similarly, Standard 15.18 from the Chapter on Family Court Prosecu
tion Services specifies that, 

The family court prosecutor should not engage in plea 
negotiations nor enter into a plea agreement with any 
person, whether a party, witness, anyone in a repre
sentative capacity, or others, at any stage of juvenile 
proceedings subsequent to the initial cont.act of a com
plainant with the intake office of the appropriate state 
agency. Proscribed plea negotiations and plea agreements 
are those actions of a family court prosecutor leading to 

1. reduction in seriousness of a charge 
originally filed; or 

2. dismissal of individual counts or number 
of charges; or 

3. recommendations or action or inaction 
with regard to the ultimate disposition 
of a case. 

,. 
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The Commentary to Standard 13.1 sets forth a very detailed and quite 
lengthy defense of the Task Force's position, emphasizing, among other 
things, the inherently coercive aspect of plea negotiations and the' 
fact that they lead to decisions that are not rationally related to 
the merits and circumstances of the individual case. 

The Commentary to that Standard repeatedly stresses the fact 
that, 

The Task Force believes that immediate prohibition, 
rather than regulation or gradual elimination 
of plea bargaining is both sound and practical; 
indeed, it is the only effective way to eliminate 
the evils of the practice. 

However, the Task Force recognized that not\<Jithstanding its strongly 
worded recommendation, 

there are areas in which plea bargaining is now 
practiced and will continue to be practiced in 
the juvenile justice system. 

Therefore, the Commentary outlines a number of regulations designed 
to help reduce the abuses of this practice in these jurisdictions . 
These regulations require, among other things, that negotiations be 
conducted by the prosecutor; that he make an independent effort to 
learn of the juvenile's and his family's background; that he not 
negotiate when the juvenile maintains his innocence (even if the 
juvenile persists in the plea, cf. Alford); that he not negotiate 
as to dispositions; that he present for the record independent 
evidence that the juvenile committed the acts alleged. 
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Footnotes: 

IThe National Advisory Commission on Criminal Justice Standards 
and Goals> Report on Courts § 3.1. 

2ABA Standards for Criminal Justice, Pleas of Guilty (Approved 
Draft, 1968), Introduction and § 3.1. 

3400 U. S. 25 (1970). 

4ABA Standards for Criminal Justice, The Prosecution Function, 
§ 4.3 (c) (Approved Draft, 1971). 

1. Issue Title: Filing Petitions--Should the juvenile prosecutor 
have the final rnsponsibility concerning the 
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filing of a petition in the juvenile court alleging 
delinquency? 

2. pescription of the Issu!: 

The issue is basically one of responsibility for making the 
final decision whether a petition shall be filed seeking a delin
quency adjudication or whether the juvenile shall be diverted from 
the formal adjudicatory process. Related issues include the ul
timate responsibility for simply taking no action on a complaInt 
and the question of who may withdraw a petition once it has been 
filed. Choices for the Task Force include vesting responsibility 
in an intake function not related to the juvenile prosecutor (such 
as the probation department, various social service agencies, an 
intake arm of the juvenile court, etc.) or vesting it in the prose
cutor. If the lattel~ choice is made, the procedural aspects of the 
process (interviewing, statements, preparation of petition, etc.) 
could be carried out by an intake agency independent of the juvenile 
prosecutor while the prosecutor retains the ultimate responsibility 
for filing, amending, withdrawal, etc. 

3. Summary of Hajor Positions: 

For those who argue that the juvenile prosecutor is not an 
advocate 1 but rather one of several guardians of the rehabilitative 
goal of the proceeding (assuming that as a primary goal), there 
would be little need to give him responsibility for making the 
ultimate intake decision. Indeed, such could be counter-productive 
to such a goal. One commentator suggests that the juvenile prose
cutor should merely llassist the court to obtain a disposition of the 
case which is in the best interest of the child." Z It would be 
consistent with such an lJassistance ll role to confine the juvenile 
prosecutor to simply advising the appropriate intake agency on the 
technical sufficiency of petitions, questions of admissibility of 
evidence, matters of proof, etc. 

On the other hand~ those who view the juvenile prosecutor as an 
advocate operating in an adversary system, and as having the interests 
of the State as his prime goal, would wish to give him substantial 
responsibility at the intake stage because of its critical importance. 
Issues of public safety, deterrence, and the ultimate goals and 
objectives of the juvenile court as an institution may be intimately 
bound up with the question of whether petitions are filed in individual 
cases or classes of cases. 



,1 

2Q .<, 

A 1972 sw'vey of 68 major American clties c()nduct(~d by ttH~ 
Center for Criminal Justice, Boston University School uf Law, founrl 
that in only 11.8) of the cities surveyed did the juvenile prosecu
tor have authority to file a petition; in 22.1" ht: prepared ttl (1 pet
ition; in 36.S;, he reviewed the petition for leqal sufficiency; and 
in B. m: h0 was requi red to s i 9n the petit i (m. 

In 23.5',', of the cities, the probation officet' had authoritv to 
file a petition; in 33.8~ he prepared the petition ( a clerk pre
pared the petition in 27.9·; of the cases); in 11.8 the probation 
officer' reviewed the petiti!)n f-qr' legal sufficiency (in 10.3' of the 
cities a clerk performed this fun('tion~ in 16.2' it was done by 
a judqe and in a full 10~ of the cities no one did it); and in 26.5' 
of the cities the probation officer \'las reqli-ired to siqn the petition." 

5. Sunlmat'Y of Positions Rp(,dlmnended by Stanoanls Groutls: _...,,-.. ___ ., ______ ~" ____ ~_. ., ~' __ ,_.,,_-<> ,,'~ .. ,., ____ .... "' .• ,>_ ~ ." ... __ ~_. ____ • __ ...... ~"'". _ _ .. ...s.-_. __ 

Owing to the negative view towards a traditional and ~dversary 
position for the prosecutor espoused by the Presidentls Task Force 
Report of 19674 and the NeeD Model Rules s it is unlikely that either 
body would endorse a propusal to vest the prosecutor with the respon
sibility for making the ultimate intake decision. 

The IJA/ABA '19,S) Juvenilf' .;!!stice Standlit'ds J'li'oject r'pcommends 
the fall Or/; ng, i nj.s!~ ~~l:ta_: 

1. The juvenile prosecutor n;1)~t be availnble to advist'=! the 
intake officer of the apprfjpi~;ate statf~ agenc\' conc.eriling 
whethsr or not the facts alleged by a complaint are legally 
sufficient to file a petition of delinquency. 

2. The juvenile prosecutor should, in all cases in which the 
act or acts alleged in a petition would constitute a crime 
if committed by an adult, have the right to file a petition 
if he believes that the statels interests would be advanced 
by such action. 

3. In all other cases, if the intake officer has decided that 
the state's interests would be best served by providinq the 
youth care or treatment voluntarily accepted by him, and 
his parents or legal guardian, the juveni1e prosecutor should 
accept this decision unless the complainant has seasonably 
appealed the decision of the intake officer to him. Upon 
receipt of such seasonable appeal, the juvenile prosecutor 
should consider the facts presented by the complainant, 
consult with the intake officer who made the initial deci
sion, and make the final decision as to whether a petition 

shall or shall not be filed. 

Additionally, it is recommended by ,the IJA/ABA group that 
the juvenile prosecutor should insure that no petition is filed 
unless legally sufficient and that he should withdraw such peti
tion if it later develops that it is not. 

The IJA/ABA recommendations track closely the procedure 
utilized in the State of F1orida. 6 

6. Analysis of the Issue: 
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The Task Force may wish to consider an intake procedure similar 
to that utilized in the State of Florida and recommended by the 
IJA/ABA project. It constitutes a middle ground between the roles 
of final decision making authority lodged in an intake agency or 
lodged with the juvenile prosecutor. Under it there are two levels 
of intake. The initial decision is made by an intake officer, while 
the final decision is made by the juvenile prosecutor if an adjudi
cation of delinquency is sought. If an adjudication of dependency 
or need of supervision is sought, however, any interested person 
may file such petition with the juvenile court.7 The basic pro
visions of the Florida procedure will be analyzed here. 

Initial intake is performed by an intake officer of an appropriate 
state agency. This officer makes a preliminary determination a~ to 
whether or not the facts a 11 eged by a comp 1 a; nant are 1 ega 11 y 
sufficient to ~arrant the filing of a petition. The role of the 
juvenile prosecutor at this stage of intake is limited to advising 
the intake officer as to the legal sufficiency of the facts alleged 
to sustain a petition~ but only when requested to do so by the intake 
officer. The tf~rm Illegal su'fficiencyll involves a two-pronged test: 
(1) whether the facts as alleged are sufficient to establish the 
courtis jurisdiction over the youth, and (2) whether the competent 
and credible evidence available is sufficient to support the charges 
against the youth. The first part of the test is concerned with such 
matters as the age of the juvenile, and the nature of the conduct 
which he is alleged to have committed. The second part of the test 
is essentially equivalent to a determination of probable cause. Both 
prongs of the test must be met before a petition can be filed. 

If the intake officer decides that the facts are legally suffi
cient to fi1e a delinquency petition, he may request that the juvenile 

. prosecutor file the petition. If the intake officer decides that the 
facts are 1 ega 11y suffi ci ent to fil e a dependency or need of super
Vision petition, he may himself file the petition. 

In the case of any petition, if the intake officer finds that 
the facts alleged are legally sufficient to file a petition, but 
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determines that the interests of the juveni1e and of the State will 
be best served by providing the youth Hi!h care or other treatmen~ 
vo1untarily accepted by the youth, and hlS parents or legal guard1an, 
he may refer the youth for such care or treatment 

If the intake officer refuses to request that a delinquency 
petition be filed he must then notify the complainant of his refusal 
and of the reason~ therefor, and must advise him that he has a right 
to obtain a review of this decision by the juveni1e prosecutor. ~pon 
receiving a request for review, the juvenile prosecutor must conslder 
the facts presented by the complainant~ consult with the intake . 
officer who made the initial decision. and then make the final decl
sion as to whether or not a delinquency petition shall be filed. 

If the intake officer refuses to file a neglect or need of 
supervision petition, he must advise the complainant that he himself 
has a right to file the petition. 

In all cases in which the act or acts charged would constitute 
a crime if committed by an adult, the intake officer must give a 
written notice of the circumstances to the juvenile prosecuto l ', 

together with a recommendation concern~ng the ~~ling of ~ petition. 
The juvenile prosecutor then has the rlght to tl1e a del1nquency 
petition, regardless of the decision or indecisi~n.of t~e int~ke . 
officer. No appeal is prov~ded for from the decls10n or the Juvenl1e 
prosecutor. 

Under the Florida procedure, the intake offi~er makes an initial 
investigation to determine whether or not a child is a proper sub
ject for juvenile court jurisdiction. This investigation, however, 
does not preclude the juvenile prosecutor from making ~is own 
independent investigation in this area. A~though the lntake 
officer makes a recommendation to the juvenile prosecutor to file 
or not to file a delinquency petition, the juvenile prosecutor has 
the final decision concerning whether or not to file such a petition. s 
Therefore, under such a procedure a juvenile prosecutor should have 
authorHy to make his own independent examination of the facts. I~ 
addition, since in the more serious cases, it would be the responsl
bility of the juvenile prosecutor to decide whether or not to see~ 
a transfer of a case to the criminal court, he should have the abl1-
ity to investigate the desirability of such a course of action. 

If a juvenile prosecutor is to be given substantial in~ake. 
responsibilities, and the right to make an independent examlnatlon 
of the facts, he should probably also be permitted to inquire into 
the juvenile's personal circumstances. Such an inquiry could en
compass at least three facets: (1) his health~ both mental and 
physical, (2) his home situation, and (3) his past l'ecord with the 
juvenile court and the police. 

t' , 

The inquiry into the juvenile's mental health would be rele
vant if he were undergoing treatment substantially similar to that 
which the juvenile court might order if he were to be adjudicated 
delinquent. In such a situation, as long as the safety and welfare 
of the community is not threatened, neither the interest of ~he 
State nor that of the juvenile would be advanted by the filing of 
a petition. Similar analysis would be appropriate if the juvenile, 
subsequent to the time of the behavior of which complaint has been 
made, is suffering from a physical illness or injury. Thus, if, 
for example, a juvenile is hospitalized, and the conduct of which 
he is accused is not seri ous, the j uveni 1 e pr0Secutor may exerci se 
his discretion to properly decline to file a petition. 

Inquiry into the juveni'e's home situation may be relevant 
depending upon the conduct of which complaint has been made. If, 
for example, the a11eged conduct consists of an offense against 
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a parent or guardian, and that parent or guardian is himself the 
sutject of a neglect or child abuse proceeding in the juvenile court, 
it might be proper for the juvenile prosecutor to decline to file a 
petition until the merits of the other proceeding are determined. 
If the result of the other proceeding is a loss of custody by the 
parent or guardian, or some other disposition which renders a repe
tition of the conduct alleged to have been committed by the juvenile 
unlikely, neither the interests of the State nor those of the 
juvf-:nile would be advanced by the filing of a petition. 

Finally, an inquiry into the juvenile's past record with the 
juvenile court and the police is relevant in every situation in 
which a complaint is made. Thus, if a merchant complains that a 
juvenile has stolen an item of relatively minor value, and the 
juvenile has no prior record, either with the court or the police, 
an informal disposition would be in order. On the other hand, if 
the juvenile has had a prior Gomplaint filed against him for a 
similar offense, and an informal disposition of the complaint was 
made at that time, the juvenile prosecutor may decide that a formal 
adjudication of the present complaint is necessary, if only to impress 
upon the youth the seriousness of his present course of conduct. It 
WOL be anticipated that in the overwhelming majority of cases, 
th~ Juvenile prosecutor would follow the recommendation of the intake 
officer concerning whether or not a delinquency petition should be 
filed. 

Once the juvenile prosecutor is satisfied that lega1 sufficiency 
can be established, three possible courses of action could be avail
able to him: (1) a pre-adjudication disposition; (2) a formal adjud
ication in the juvenile court; 3nd (3) transfer of the case to the 
criminal court. 

Where the investigation indicates that the nature of the conduct 
alleged and the youth's particular circumstances warrant it, the 
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juvenile prosecutor could transfer the case to the probation depart
ment for an informal disposition, if the public interest is not com
promised. The use of this alternative should probably be strongly 
encouraged by any Standards adopted by the Task Force, as it avoids 
the stigma of official action by the juvenile court, where such 
action is not necessary to futher the goals of rehabilitation and 
the public interest. 

On the other hand, if the juvenile prosecutor believes that 
the public interest would be sacrificed by an informal disposition 
at the intake stage, and legal sufficiency exists, he should promptly 
file a petition with the juvenile court to initiate the formal ad
judicative process. This action would still leave open the option 
of subsequently entering into plea discussions with the juvenile's 
attorney which may result in dismissal of all or part of the 
petiti on. 

7. Task Force Standards and Rational~: 

The Task Force did, indeed, opt for a filing procedure similar 
to that utilized in Florida and recommended in the IJA/ABA draft. 

Standard 15.13 specifies that, 

the family court prosecutor should be available to advise 
the intake officer of the appropriate state agency whether 
the facts alleged by a complainant are legally sufficient 
to file a petition of delinquency. 

All petitions should be prepared, signed, and filed 
by the family court prosecutor. Filing should be done as 
expeditiously as possible. Where the juvenile is in cus
tody, the petition should be filed within 48 hours of the 
initiation of custody or the next family court day, which
ever occurs first. 

Upon r"'oo:eiving a complainant's request for review, 
the family cevrt prosecutor should consider the facts 
presented by tne complainant, consult with the intake 
officer who made the initial decision, and then make the 
final determination as to whether a petition should be 
filed. 

The Commentary to the Standard indicates, 

The review of an intake officer's decision with respect 
to filing at the request of the complainant provides a 
useful check on the intake officer's discretion. At 
the same time, this approach prevents the complainant's 
filing of a groundless or ill-advised petition, one that 
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the family court prosecutor later might determine 
cannot be legally sustained. 

The Task Force viewed making the family court prosecutor's decision 
final and not reviewable as consistent with the prosecutor's tradi
tional charging descretion and his quasi-judicial role. 
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1. Issue Title: Adversary Role--Should the juvenile prosecutor 
assume the traditional adversary role of a prose
cutor at the adjudicatory phase and all other pro
ceedings of the juvenile court? 

2. Description of Issue: 

Resolution of the issue may turn upon the nature of the adjudi
catory hearing and other stages of juvenile court proceedings, es
~ecial'y delinquency proceedings. If they are essentially adversary 
1n format, the role of the prosecutor will be clearly defined. Even 
if thei r nature 1 i es somewhere between a fot"ma 1, adversary type of 
hearing and an informal hearing centered wholly upon the needs of 
the child, the prosecutor may still assume an essentially adversary 
role if he perceives his paramount interest to be protecting the 
community from what he considers to be dangerous conduct and propen
sities of a juvenile. 

3. Summary of Major Positions: 

The juvenile court acts of several states specifically declare 
that under no circumstances should the adjudicatory hearing be 
adversary in nature. 1 With the advent of counsel for the youth. 
however, it can be argued that counsel for the State has become 
a necessity. For counsel to be effective and useful, and to 
effectively represent his client, an adversary hearing is all but 
inevitable. An adversary hearing may also be necessary to insure 
due process and fair treatment, not only in actuality, but in 
appearance, for the youth, his parents, the complainant, and the 
public. It may help to impress upon the youth and others the 
seriousness of the proceedings, and gain respect and understanding 
within the community for the juvenile court. 

On the other hand, an adversary hearing and an adversary role 
for the prosecutor may be out of keeping if the major purpose of 
the proceeding is to determine the child's problem and the best 
rehabilitative model for treating it. In these circumst~nces an 
adversary role for the prosecutor may seriously threaten the child 
and make him unresponsive to the rehabilitative efforts to be 
applied by the juvenile court. The President's Task Force Report 
of 1967, in discouraging even the use of a public prosecutor in 
juvenile court, expresses the fear of some that an adversary role 
of the prosecutor may be too great a departure from the Ilspiritll 
of the court.2 Therefore, whatever that "spiritll is determined 
to be by the present Task Force will shape the proper role for the 
prosecutor in the proceedings. 
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4. Summary of State Practices: 

Neither statute nor court rules, as such, define the role of. 3 

the prosecutor; they usually focus upon the nature of the proceed1ng. 

A 1972 survey of 68 major American cities conducted by the 
Center for Criminal Justice~ Boston University School of Law~ found . 
that in 38.2% of the cities surveyed~ a public prosecutor represe~ted 
the State at a detention hearing; in 11.8% he was authorized t~ fl1e 
a petition; in 22.1% he prepared the petition; in 36.8% he re~1~wed 
the petition for legal sufficiency; in 8.8%.he sigryed th~ pet1t~on; 
in 76.5% he represented the State at pre-trl~l mot~ons; 1~ 73.5~ he 
represented the State at probable cause hearlngs; 1ry 45.6% he con
ducted the pre-hearing negotiat~ons for the State; 1n 47.1% he could 
request that a juvenile be bound over; in 76.5% he represent~d the 
State at bind-over hearings; in 2.9% he could request a ph~slcal or 
mental examination of the juvenile; in 22.1% he had authorlty to amend 
a filed petition; in 44.1% he could move for dismissal .of.a f~led 
petition' in 72 1% he represented the petitioner at adJudlcatlon 
hearings~ in 48:5% he represent~d the p~titioner ~t disposition; in 
67.6; he conducted the examinatl0n of w1tnesses; 1n 8.8% he recom
mended a disposition to the judge; in 69.1% he represent~d the 
petitioner on appeal; in 72.1% he represented the State 1n habeas 
corpus proceedings; and in 30.9% he pres~nted the case on an alleged 
probation vio1ation. 4 Where these functl~ns we~e not performed by 
the prosecutor they were performed at varl0US tlmes by clerks~ non
attorney rrosecutors~ probation officers~ or judges. 

It should be noted that no matter how the procedure is d9fined 
(adversary, non-adversary, or some middle ground), a~d even if the~e 
is a long tradition of the presence of ~ pr~secutor ln t~e proc~edlngs, 
his role will be largely defined by subJect1ve factors, 1.a. ~ how 
the prosecutor, and to a great extent the judge, vie~ the proper role 
to be assumed in the context of a particular proceed1ng. 

5. Summary of Positions Recommended by Standards Groups: 

As noted, supra, the Pre~ident's Task ~or~e Re~ort of 1967 
discourages the use of a publlC prosecutor 1n Juvenl1e courv~ bas
ically because of a concern that an adversary role by someo~e ~e: II 

presenting the State may be too ~reat a departure from the sp1r1~ 
of the COUl~t as it then existed. The NCCD Model Rules .for 0uvemle 
Court also recommend against an adversary role for the Juven11e 
prosecutor. 6 

On the other hand, the IJA/ABA (1975) Juvenile Justice Standards 
Project recommends that the juvenile prosecutor should ~ssume.the 
traditional adversary position of a prosecutor~ presen~lng eVldence 
on the petition in the interests of the State. The prlmary duty of 
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the juvenile prosecutor is defined, like that traditionally assumed 
by the adult.prosecutor, as seeking justice. He is admonished to 
fully and !althfu!ly represent the intet'ests of the State~ but at 
the same tlme he 1S also encouraged not to lose sight of the phil
~sophy ~nd p~rpose of the juvenile court. This role is to be assumed 
1n all Juven1le court and related proceedings, from detention and 
probable cause hearings to post-disposition proceedings. The IJA/ 
A~A Standards also opt for an adversary proceeding and for a disposi
tl0nal structure centering upon determinate sentences. 

6. AnalYSis of the Issue: 

Should the juvenile prosecutor assume the full ro1e of an 
~dvoc~te, taking t~e interests of the State as paramount~ while 
lnsur1ng the best lnterests ~f ~he youth? At first glance, it 
~ay appear that these two prlnclples are contradictory~ but this 
1S n~t alw~ys the case. The interests of the State vary in form 
~nd 1~tens1ty throughout the various stages of proceedings in the 
Juvenlle court, s~ that the ~igor with which the juvenile pro
secutor asserts hlS adversar1al posture will also vary. 

Thus, ~t.t~e inta~e.stage, the role of the juvenile prosecu
tor may be.1ryltlally l1m1ted to advising the intake officer of the 
legal .suff1cl~n~y of a complaint, although perhaps he should make 
t~e flnal d~c1s1on w~eth~r or not a petition seeking an adjudica
~lon ?f del1nquency 1S f11ed. In making the latter decision, the 
~uve~1!e prosecutor c?uld develop a consistent policy so that youths 
ln s1mllar relevant clrcumstances receive similar consideration. 

The juveni:e prosecutor may engage in plea discussions with 
t~e y~uth a~d h1S counsel, but to minimize the possible abuse of 
h1S ?1Scretl~n, the subjects which he is permitted to discuss may 
be Clrcumscrlbed. Thus, he may be allowed to discuss with the 
youth the ch~rges which may be filed against him. The youth may 
~gree to admlt t~e alleg~tion~ which are contained in a petition 
1n return f~r ~hlC~ the Juven11e prosecutor may decline to seek 
a for~al adJud!c~tlon of other petitions which could be filed, or 
may f11e a petltlon, the legal consequences of which are less 
severe: .On the other han?~ the juvenile prosecutor should probably 
not.utll1ze what ~ay be hlS most powerful tool to induce a youth to 
admlt the ~ll~gatl?nS o! ~ petition - his ability to recommend a 
m?re restr1ct1ve dlSpos1tlon than the circumstances warrant. As 
hl~ most powerful inducement~ it is the one most subject to abuse. 
ThlS framework could enable the juvenile prosecutor to effectively 
~epresent the State's interests during plea discussions. The best 
lnte~ests of the youth, however, could also be provided for if the 
one :nducement wh!ch is most likely to coerce him to admit to having 
commltted acts WhlCh he did not in fact commit can not be utilized 
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by the juvenile prosecutor. Further protection could be accorded 
the youth in requiring the juvenile prosecutor to place on the 
record in the juvenile court independent evidence tending to 
prove that the youth has committed the acts to which he admits. 
Because the State's interests do not encompass forcing a youth 
to admit to the commission of conduct which he did not in fact 
commit, the juvenile prosecutor could be required to withdraw 
from plea discussions when the youth maintains his innocence. 

It is at the adjudicatory stage of family court proceedings 
that the adversity of interests between the youth and the State 
is greatest, Thus, at this stage, the juvenile prosecutor could 
assume his traditional adversary role as a prosecutor, assuming 
that the Task Force adopts an adversary model for the proceedings. 
The juvenile prosecutor could present the evidence for the State 
in support of the petition, and could vigorously cross-examine 
all witnesses which the youth may present to the court. This 
stage of juvenile court proceedings may be most akin to a criminal 
trial, and therefore, the ABA Standards for Criminal Justice, The 
Prosecuti on Functi on coul d be cons i dered and rel i ed -upon for --
further defining the role r,;' the juvenile prosecutor as well as 
for his relationships with others within the iuvenile justice 
system. 
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The adversity of interests ~in the dispositional phase need 
not be as sharp as that in the adjudicatory phase. Here, the 
juvenile prosecutor may be allowed to participate in the disposi
tion hearing to assure that the interests of the State are fully 
represented. However, considerable flexibility may be advisable in 
his posture. A range of dispositional alternatives may adequately 
protect the interest of the community in the safety and welfare of 
its citizens, but some of these alternatives may be better suited 
to a youth's needs than others. In this situation, the juvenile 
prosecutor should perhaps take into account the best interests of 
the youth in making a disposition recommendation, so long as the 
community's interest in its safety and welfare is not endangered. 
He should not feel that he ;s under any compulsion to recommend 
a harsh disposition just because his position is that of a prosecutor. 

Further opportunities for a reconciliation of what may appear 
to be, but may not in fact be, conflicting interests of the youth 
and the State, occur in the area of subsequent litigation. Thus, if 
a youth petitions the juvenile court for a modification of the 
disposition to which he is presently subject, the juvenile prosecutor 
should not automatically oppose the oetition. He should carefully 
study the matter, and if he decides that the State's interests will 
not be compromised, and that the modification sought will better suit 
the youth's needs, the juvenile prosecutor may even join the youth 
in seeking the modification, or decline to oppose it. If, however, 
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he believes that.t~e i~tere5ts of the State would be com romised b.y 
t~e pr?posed modlf:cat:on, he should oppose it. When th~ latter 
~~i~:t~~~ ~~~~~~'tl~ wlll dbe the duty o~ the juvenile court to re-

lC 1n an a versary hearlng. 
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. It w~uld be less than honest to maintain that there is no 
phllosoP01ca1 conflict between the idea that the juvenile prosecutor 
~~OU~dtYlgOrOUS1Y represent the State's interests and the idea that 
d: s ut:es are ~est per~ormed with the judicious utilization of 
lscr~ 10n on tlls part 1n order to attempt to also provide for the 

best lnterests of the youth. The prosecutor in the criminal 'u"tic 
syst~m must als? cop~ w~th d similar conflict, as while he isJa~ e 
~dvoca~e operat:ng w1thln an adversary system, he is also obliged 
o procect the lnnocent as well as to convict the guilty 7 In order 
~~~effec~uate a.working ~e~onci~iation between these two'obligations 
am~u~~o~~c~~or ltn,theacrlmlnal Justice system exercises a substantial 

M lscre 10n. It may thus be out of necess't ' dd't' 
to consci?us choice, that the Task Force may wish toll~~v~nu~di~t~~~ 
~~~s~~~~~~;~ ~~t;~~~tantial discretion in the discharge of the juven~~e 
, < }he paramount goal of any Standards adopted to resolve these 
lS~~L~ should be to provide the juvenile prosecutor with a more 
defln1te s~nse of identity and purpose. They probably should not 
purport to-be an a~thoritative guideline of how this role is best 0 
~ost ~~OperlY carrled out, Further structuring of the role of the r 
~~ven~ elprosec~tor can probably be accomplished only after year~ 

ac ua experlence, keeping in n1ind that the phenomenon of an 
~ttotr~elYl repre~enting the interests of the State in juvenile court 
1S s 1 relatlvely recent. 

7. Task Force Standards and Rationale: 

Th~ Task Force addressed the issue of the appropriate role of 
the faml1y court prosecution in Standard 15.8. 

The p~ima~y duty of the family court prosecution is to 
~eek Justlce: To fully and faithfully represent the 
ln~erests of the State, without losing sight of the 
phllosophy and purpose of the family court. The family 
court pro~ecutor shall function as an adversary but 
shall avo1d the role of a criminal prosecutor. ' 

In general, the Commentary to this Standard closely follows the 
argument~ and analysis set forth above. The Task Force recognized 
the gen~lnely adv~rsary nature of some stages of family court 
proceedlng~, but :t,opposed the wholesale grafting of the criminal 
prosecutor s trad,tlonal role into family court matters. 
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Footnotes: 
('K Stat 1947 § 45-215 (Repl. Vol. 

1 See ~., Arkansas (~.r-'~ir--· ha i 1 at no time assume 
r964) ) : the proCeedHlg .. ' ,s 1 e a 1 combat between 
the fonn of an advers~ry SUlt, or a st f 1973 ch. 37, 
lawyers .. ,II; 1111n01s (Il1'. ~e~~&11!....-· not'intended to 
:; '701-20 (1)): the procee , nil' . . 
be adversary in character. 

.' L E forcement and Administration 
:President's Commlss10n ~nr a~. nJuvenile Delinguency and_ 
of Just; ce, Task .~2rcfL_~2or ..:..-- -
Youth Crime \1967), p. 34, 
~r-"_-.'------
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1. Issue Title: DispOSitional Recommendations and t,10nitoring-
Should the juvenile prosecutor be permitted to take 
an active role in the dispositional stage of juven
ile court proceedin~s, including making his own 
disposition recomm0ndations? Should he also moni
tor the effectiveness of juvenile court dispositions 
within his jurisdiction? 

2. Description of the Issue: 

Many states make no provision for permitting a dispOSitional re
commendation by the prosecutor in juvenile court proceedings, although 
this is the stage in which the interests of the State may be most 
urgent. Should the juvenile prosecutor be permitted to make his own, 
independent dispositional recommendation in order to insure that the 
public interest has been taken into account by the juvenile court? 
In addition, should he periodically assess the success of particular 
modes of dispositions used within his jurisdiction, so that he may 
be in the best possible position to make his on-going dispositional 
recommendations? The issue of an active role for the juvenile pro
secutor in the dispositional phase is especially important, since, 
it can be argued, if he is to represent the best interests of the 
State and his community, he must be able to significantly influence 
the final outcome of the proceedings. 

3. Summary of Major Positions: 

Those who view the role of the prosecutor as less than an advo
cate 1 see no need to give the prosecutor a voice at the dispositional 
phase of the proceedings. For example, one commentator suggests that 
the prosecutor should merely "assist th~ court to obtain a disposi
tion of the case which is in the best interest of the child. 112 But 
those who view him as an advocate essentially in an adversary system, 
and as having the interests of the State as his prime goal, would 
wish to give him a clear voice in such a phase in order to make 
certain that this role is carried out effectively. 

4. Summary of State Practices: 

A 1972 survey of 68 major American cities conducted by the Center 
for Criminal ,Justice, Boston University School of Law, found that in 
only 8.8% of the cities surveyed did the prosecutor make a recommen
dation concerning disposition. In 60.3% of the cities a disposition 
recommendation was made by the probation officer. 3 
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r Silmmary of Positiol's Rec.ommen9.~.sLR.Li~anc!Ards~ t1r:.2l!P.?.: :J •.. ___ "". __ .. "._._. ___ ._~-

Ow; nq to the negati ve view towards a tradit~ ana' 1 and adver'S;l):Y 
1osition for the prosecutor espoused by the Pr~slden~ s Ta~k For~~ l' 

keport of 1967~ and the NCCD Model ~u~es,5 it 1S unl1kel~ chat.elther 
body would endorse the concept of g~vlng.the prosecutor a~ actlve 
role at the dispositional phase of Juven,1e court proCeedlngs. 

The IJA/ABA (1975) Juvenile Justice Sta~da~ds Proj~ct p~~~its 
the juvenile prosecutor to take an active ~ole 1n t~e dl~PoSltlOnal 
h ) if he chooses to do so. If he decldes to make hlS own 

~e~~~~endation on disposition, he is admonished to do so on1y after 
t'~vieltJing any reports prepared.by his own s~aff) the pro~atlon 
dppartme~t or others at his d1sposal. He 1S also admonlshed that 
whi; e the ~afetY and It/e1fare of the communi ty may ~e hi ~ ~aram~~n~ 
concern, he sheuld consider alternative modes of d1Sposltl0~ w lC 
more closely satisfy the interests and needs 0f the youth \-,llt~ou~ 
jeopardizing that concern. These S~andards a~so.5tate tha~ t e JUv
enile prose~utor should undertake hlS own perlodlc evaluatl?n o!.the 
succ~ss of particular dispositional progr~ms that are used 1n hlS 
'urisdiction from the standpoint of the lnterests of both the 
~tate and th~ youth, and that if he discovers that a youth or class 
of youths are not recf" ling the care and treatment contem~lated by 
the juvenile court in aking its dispositions. he should lnforrn the 
juvenile court of this fact. 

6. Analysis of the Issue: ".-.... -,~"'"-........ -------~ . ..-.-.....-" ... -
By giving the iuvenile prosecutor the optiorto participate 

in tn~ dispositional hearing, he may be better able to assure. . 
the community that its safety ar.d welfare are protecte~. especlally 
in~view of the possible confidentiality of the proCeedlngs. 

If the juvenile prosecutor is given the option to ta~e an 
active role in the dispositional hearing, any recommendat10n 
that he makes should probably be independant of that of the pro
bation department or counsel f?r the y~uth,.although they ~ay all 
reach the same conclusion. Whlle the Juven1le prosecuto~ '; the 
representative of the community, he need not seek the mOot ~evere 
disposition allowable under the facts and the law of the case. He 
would want to take into account the interests and n~eds ~f.the youth 
and his prospects for rehabilitation in d;fferent.dlspos't,o~al 
programs. In doing so, he could consider ~ll soc:al an~ medlcal 
report.s concerning the youth prepared by ~lS own ln~estlgators, 
the probation departnlent, and other agencles. He mlght also con
sider the youth's police and juvenile cou~t.recor~. In ~rder. 
to effect a greuter uniformity in the adlmnlstratlon of Juvemle 
justice, the juvenile prosec:tJt('l~ shouid probably be encouraged to 
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consider dispositions that have been made in similar cases. While 
he may decide to recommend the same disposition which the youth's 
counse~ seeks, he should probably do so only if the interest of the 
communlty would not be sacrificed and if the youth's short and long 
term interests would not be damaged. 

Implicit in the ,'ecommendation of a particular disposition 
would be the recommendation of a time limit for the disposition 
whether it be institutionalization or probation. Present1y, in' 
many states, if a youth is placed in an institution or tra~ning 
schoo~ he will likely remain there until he reaches majority. In 
many.,nstances, the safety and welfare of the community has not 
requlred so long a detention, and frequently this has not been ir. 
the youth1s best interests. Often, there has been a failure of 
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the correctional system and the juvenile court to monitor the youth's 
progress after he has been institutionalized. By recommending a 
time of limitation with each dispositional recommendation that he 
makes, the juvenile prosecutor would at least be able to sound the 
warning that the youth is not to be fOl"'gotten after his day in court. 

If the juvenile prosecutor is permitted to make dispositional 
recommend~tions, he must be in a position to make intelligent re
commendatlons. In order to be able to do so, he could periodically 
a~se~s ~he.su~cess of ea~h mode of disposition to which youths in 
hlS Jurlsdlctlon are subJected. If he f1nds that a particular mode 
of disposition fails to meet either the youth's need for care and 
treatment or the community's interest in its safety and welfare, he 
could inform the juvenile court and the department or organization 
in charge, and cease recommending that particular mode of disposition. 

Any Stand~rds ado~ted by the Task Force in this area need not 
require the juvenile prosecutor to monitor individually each dis
po~ition that is made by the juvenile court. His primary duty in 
thlS area could be directed toward the efficacy of various modes of 
disposi~ion employed, rather than toward individual cases. However, 
elther ln the course of his periodic evaluation of various modes of 
disposition, or through the receipt of complaints from a youth or his 
parents or guardian, the juvenile prosecutor would become aware that 
in a particular disposition or class of dispositions, a disDositional 
order is being frustrated by the official action or inaction of 
correctional agencies. When this occurs, he could inform the 
juvenile court to that effect so that it -- at least in those states 
in which the court reta~ns jurisdiction over dispositional matters -~ 
could take appropriate action. 

While some may feel that the duties of the juvenile prosecutor 
should not encompass the monitoring of the effectiveness of various 
modes of disposition, sound reasons may exist for his involvement 
in this phase of the juvenile justice system. Since youths have a 
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right to treatment,6 someone should be active in assuring that the 
various modes of disposition employed by the juvenile court are, on 
the whole, accomplishing what they purport to accomplish. While 
probation officers or social workers may be monitoring the effective
ness of the various programs, they may not have the authority to 
compel the attention of the proper officials; also their interests, 
as a practical matter, do not always coincide with those of the youth. 
The juvenile prosecutor, by virtue of the power and prestige of his 
office, should be able to compel such attention. Additionally, by 
virtue of his activity in this area, the juvenile prosecutor is 
more likely to command the respect and cooperation of the entire 
community, and vlill be better able to fulfill his overall respon
sibilities. Finally, the rehabilitation of young people is a 
prime goal of the juvenile justice system. Much of the effort ex
pended by the juvenile prosecutor and other participants in the 
system is rendered ineffective if dispositional programs are un
successful. As the representative of the State's interests, the 
juvenile prosecutor could help to insure that the rehabilitative 
treatment that young people receive is effective, 

7. Task Force Standards and Rationale: 

The Task Force addressed the issue of the family court prosecu-
tor1s role in dispositional proceedings in Standard 15.19. 

The family court prosecutor should take an active role 
in the dispositional hearing. He should make his own, 
independent recommendation, after reviewing the reports 
prepared by his own staff, the probation department, and 
any others. While the safety and welfare of the community 
is his paramount concern, the family court prosecutor 
should consider alternative modes of disposition which 
more closely satisfy the interests and needs of the ju
venile without jeopardizing that concern. 

The Task Force viewed this approach as consistent with its perceptions 
of the appropriate role of the family court prosecutor as an advocate 
in an essentially adversary system, albeit not one which comports with 
the traditional criminal adv~rsary model. 

While the Standard itself is silent on the related issue of 
monitoring the effectiveness of dispositional programs, the Commentary 
endorses such monitoring. 
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Yout~Sc;i~~ {~~~7)o~~e3~~port: Juvenile Delinguenc~ 

2Whitlatch, The Gault Decision: 
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Ohio Bar J. 41 (1968). 

3Prosecution in the Ju~e~ile Courts: Guidelines for the 
Future, Center for Crlmlnal Justice Boston U School of 
Law (1973), Appendix B, p. 317.' . 

4Preside~t's Commission on Law Enforcement and Administration 
Y
Of JtUhstl~e, Task Force Report: Juvenile Delinquency and 
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45 



',l. 

'0 

, 
; 
',' 

MEMORANDUM 

ISSUES RELATING TO THE ROLE OF DEFENSE COUNSEL IN JUVENILE 
COURT PROCEEDINGS 

This memorandum is intended to serve two functions: it provides 
a comparative view of theories of juvenile court representation and 
identifies several crucial issues concerning definition of counsel IS 
role. You and the Task Force members will, I hope, forgive the gen
erality of the fo11owing discussion, rememb'ering with charity the 
time limitations under which th~ draft was comnleted. 
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I. A COMPARISON OF VIEWS OF COUNSELIS ROLE IN JUVENILE COURT PROCEEDINGS 

A comparative analysis of rules for defense counsel in juvenile 
cases such as 'IOU are seeki ng in other areas of j uven; 1 e court 1 aw, 
is nof possible~ There is, as far,a~ I know, no officia~ set.of 
rules of professional conduct speclf1cally addressed to Juvenlle 
court representation, much less are there divergent official rules 
in this area. Moreover, what guidance there is seems to say that 
the Code of Professional Responsibility governs representation of 
children Tn this forum in the same way that it governs the conduct 
of counsel in civil and criminal matters generally. ABA, Committee 
on Ethics and Professional Responsibility, Informal Opinion 11'60 
(1971) . 

While there is little overt official conflict in the rules for 
professional behavior in juvenile court, th~r~ has lon~ bee~ un
certainty as to what those rules are. Tradltlonally, Juvenlle 
courts considered cases involving children "nonadversarial

ll 
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respect to both the relationship between the parties and the forms 
of procedure employed. Initially, legal representation in such a 
forum was thought not only unnecessary but undesirable. As one 
standard treatise put it, the appearance of counsel lI usually com
plicates the proceedings and serves neither the int{'~t:sts of the 
child nor the interests of justice. 1I H. Lou, Juveni'\.,: Courts in the 
United States 137-38 (1927). It is not surprising, therefore, that 
lawyers rarely appeared in juvenile cases prior to 1967; typically 
fewer than ten percent of all parties before these courts received 
legal assistance. Presidentls Commission on Law Enforcement ~nd 
Administration of Criminal Justice, Task Force Report: Juvenlle 
Delinquency and Youth Crime 82 (1967;:--With ~ re ~ault, 387 1 

U. S. 1 (196~ the importance of legal representatlon, at least 
for delinquency prosecutions, was firmly established. While the 
Court held that a child charged with delinquent conduct, as an 
adult charged with crime, IIrequires the guiding hand of counsel 
at every stage in the proceeding against him," it did not entirely 
clarify the nature of those proceedings nor the role of counsel 

pa~ticipating in them. There has been, in consequence, considerable 
effort to pr~serv~ as far as possible the traditional, non-adversary 
appr~ach to Juvenlle matters and to accommodate counse'! 's role to the 
requlrements o! that approach. Two of these methods of accommodation 
shoul~ ~:,partlcularly mentioned, since they involve a fundamental 
redefl n1 (, 10n of the 1 awyer' s functi on. 

The IIGuardianshi pll Theory of Counsel IS Role: It has widely been 
propo~ed th~t a lawyer appearing in juvenile cases should assume 
func~lons l1ke those of the guardian ad litem appointed to represent 
the 1 n~erests of m; nors in ci vil caseS-where the chi 1 d's property or 
other lnt~rests are at stake. In the context of juvenile court re
present~t:on, an attorney as guardian primarily is concerned with 
ascertalnlng and presenting to the court on his client's behalf the 
plea and program best calculated to serve his client1s general wel
f~re. Jac~b Isaacs perhaps best described this theory in connection 
wlth creatlon of the New York 1I1 aw guardian ll system of appointed 
counsel for family courts: 

T~e use a! the term IIguardianli as part of the 
t,tle asslgned to legal counsel in the Family 
Court would seem to connote an intention on 
the part of the Legislature to expand coun
sel IS role beyond advocacy alone. The con
cept of IIguardianshipli would seem to require 
that not only the legal rights but the general 
welfare of the minor be thrown on the scale 
in the weighing by counsel of his course of 
action. The role of the II wise parent ll has 
in effect, been transferred from the court' 
itself to the law guardian. 

Isa~cs, liThe ~ole of the Lawyer in Representinq Minors in the New 
Fa~lly Court, 12 Buff. ~. Rev. 501, 506-07 (1963). For empirical 
ev,~ence th~t many lawyers do embrace a guardianship definition of 
thelr,functlon, see Dootjes, Erickson & Fox, 'IDefense Counsel in 
Juvemle Court: A Variety of Roles," 14 Can. J, Crime & Corr. 132 
143 (1972); Cayton, IIRelationship of the Probation Officer and the' 
Defense Attorney after Gault,1I 18 Fed. Prob. 8, 9 (1970). 

The principal 9iff~r~nce betw~e~ the advocacy role usually 
a~sume~ by cou~sel ,ln elvll and crlmlnal representation and a guar
dlanshlp functlon 1S clearly suggested in Issac's remark that 
IInot only the legal rights but the general welfare of the minor 
be ~hro~n on the scale in the weighing by counsel of his course of 
actl?n. ,As an a9v?cate, the lawyer is expressly required to leave 
to hlS cllent declsl0ns concerning whether a lawful objective 
should be ~u~sued. The latter must decide, for example, whether to 
accept a C1Vll settlement, and whether to plead guilty to a criminal 
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charge. ~., ABA, Code of Professional Responsibility, DR 7~101 (A), 
EC 7-1, EC 7-7; ABA:-standards Relating to the Defense Functl0n,§ 5.2(a) 
and Commentary. Attorneys may, of course, urge one course or another, 
but may not properly arrogate the final decision to themselves. 

The "guardian)11 on the other hand, may frankly.assume re~ponsi
bility for these determinations. Defense counsel mlght, for lnstance, 
insist on entering an admission to charges where he though the . . 
respondent would benefit from court a~tion. One ~ew Y~rk law guardlan, 
following this view, determ;~es plea 1n ~onsultatl0n ~lt~ the.res~ 
pondent's parents and, somet1mes, probatlon personnel, hl~ cllent s 
instructions are not solicited or followed because of thelr presumed 
incompetence to make wise decisions in this ~espect and be~aus~ of 
the special nature of juvenile court ~roC~edlngs. ~delsteln'lI The 
Duties and Functions of the Law Guardlan 1n the Famlly Court; 45 
N.Y.S.B.J. 183 (1973). A Chicago public defender puts the ~lfference 
between advocacy and guardianship neatly when he observes, In 
criminal court, I do everything to get my client off,.but.no~ her~ ... 
I have to size up pretty quickly what is best for a k1d (In Juvenlle 
court).11 !!. Schechter, Defending Kids: The Public Def~nder and the 
Social Organization of Juvenile Court 22-23 (Ph.D. thes1s, Northwes-
tern University, 1 97T). 

Responsibility for decisions other than plea ~ay also be exer-
cised by counsel acting in a guardianship role. Wlth respect to ~he, 
privilege against self-incrimination, it has ~een ~bser~ed, IIA chlld s 
attorney may feel that the best interest o~ h:s c~lent 1S s~rved not 
so much by attempting to spa~e him f~o~ adJ~dlcatlo~ of dellnquency, 
as by presenting the court wlth sufflclent 'n~ormat10n to al~oW,the 
court to exercise its own judgment as to the lssue of the ch1ld s 
delinquency. As distinguished from the adult situation, the Juveni1e . 
attorney may feel permitted -- indeed obligated -- to act on a CO~v1ct,on 
that non-criminal sanctions and paternal guidance are the best th1ng 
for the chil d he is representi ng. 1\ Kay & Segal, liThe Role of the 
Attorney in Juvenile Court Proceedings: A Non-Polar Approach,1I 61 Geo. 
L.J. 1401,1411 (1973). Isaacs also suggested that lI(d~eci~i~ns ~s 
to whether or not to invoke the privilege against self-1ncrlm1nat10n 
must be made in a broader and different perspective than that merely 
employed in adult criminal matters." Isaacs, liThe Lawyer in the Juv
enile Court 11 1 Crime. L.Q. 222, 234 (1968). The lawyer may accord
ingly waive'the child'sPrivilege on ~rounds of "s~cial.desirability,1I 
though only with great care. li. Aga1n, ~he guardlanshlp ~pproach 
differs substantially from the role occup1ed by atvorneys 1n ~the~ 
connections In criminal cases, the decision whether to test1fy 1S 
allocated to the client, and not his attorney. ABA, Standards 
Relating to the Defense Function, § 5.2 and Commentary; Peopl~ 
v. Brown,54Ill. 2d 21,294 N.E. 2d 285 P973) .. ~he same. po,~t. 
may be made with respect to the ~awye~-cl1ent p~1v1~ege. In C1V11 
and criminal matters alike, confldent1al communlcatlons may be 

revealed, except in narrowly defined circumstances, only at the in
stance of the client. In juvenile representation, however, it has 
sometimes been suggested that the lawyer may reveal secrets and 
confidences when they bear on the need for treatment, without 
respect to the respondent's consent. See NCeD, Procedure and 
Evidence ~ Juvenile Court 43 (1962); Steinfeldt, Kerper-&-vriel. 
"The Impact of the Gault Decision in Texas," 20 Juv. Ct. Judges J. 
154 (1969). -- .- -- - -

The IlAmicus Curiae!! Theory of Counsel's Role: Some lawyers have 
adopted an intermediate position between guardianship and advocacy 
roles. As amicus cur-iae, the lawyer largely functions as an inter
mediary between judge, child, parents, and other court personnel. 
While an attorney fullowing this theory would protect the child's 
"rights," he would not raise every objectiJn to the reception of 
evidence or every defense arguably available under the law. See 
Kay & Segal, ~a; Dootjes, Erickson & Fox, supra at l42-43.~ 
careful study of lawyer's role p8rceptions in Toronto revealed that 
the majority of attorneys sampl ed tended to represent j uveni 1 es 
"less vigorously than adults" and followed essentially an amicus 
curiae view of their duties in juvenile cases. Dootjes, Erickson 
& Fox, supra at 137. Indeed, it seems that this approach has found 
institutional as well as practical expression in the office of "duty 
counsel ,II who are attorneys assigned to a courtroom rather than to 
specific clients. His activities must, therefore, be directed to 
assisting his client at trial rather than to development and pre
sentation of the client's case from outset to conclusion, which 
necessarily requires something like an amicus curiae role. A 
survey of attorneys in California also found that most took a view 
of their duti es whi ch fell .i n the lIamb; guous area between the two 
extremes of advocacy and rehabilitation (analogous to the 'guardian
ship' vietoJ described above)." Cayton, supra at 10. An amicus 
curiae role has also been adopted by prlvate practitioners; a study 
of small-fee attorneys revealed that they conducted a child's de
fense in juvenile cases IInot so much on the objective determination 
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of facts as on his relationship to the court and his client's family." 
Platt & Friedman, liThe Limits of Advocacy: Occupational Hazards in 
Juvenile Court," 116~. ~. 1.. Rev. 1156,1184 (1968). 

This essentially neutral posture for counsel sharply diverges 
from the traditional requirement in other areas of representation 
that a lawyer pursue the lawful objectives chosen by his client 
"with warm zeal. 1I Advising all court participants on legal points 
becomes most important, rather than arguing the position that best 
advances the respondent's claim or defense. And, like the lawyer 
who views himself as a II guardian," an attorney acting as amicus 
curiae would not always feel bound to seek the adjudicative or 
dispositional result desired by his client or to object to probative 
but arguably inadmissible evidence. 



The IJA/ABA ARproach: The IJA/ABA,J~venile,J~s~ice Standards I 

Project considered and rejected the mod1f1ed deflnlt10ns of counsel s 
role in favor of an advocacy approach in all bu~ a ~mall cla~s of 
cases, A "guard; anshi pI! or ami c~ curi ae functlon 1 s reco~n1 zed 
only when as sometimes happens in neglect cases and occas1~nally 
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in del inq~ency or' PINS matters, the cl ient is so young and 1mmature 
as to have no real understanding of the nature and consequences of 
the proceedings involving his status 9r custody.~ Th~ re~sons for 
adopting this position are set forth 1n summary ,ashl0~ ln,the 
General Introduction to the Defense Counsel volume, wh;ch 1s,atta~hed 
to this memorandum. The lawyer's role as an advocate 1S def1ned 1n 
detail throughout the Standards, but specific referenc~ may be mad~ 
to Part III dealing with the l.av/yer-client relationshlp, and Sect10ns 
5.2 and 9.4: for the advocacy principle. This approach has large~y 
been followed by the New York Legal Aid,Societ~ in the New York C1ty 
Family Court. See Paulsen, liThe Expand1ng Hor1zons of Legal Ser
vices, II,II 67 !i. Va.!:.. Rev. 267 (1965). 

II. ISSUES RELATING TO THE ROLE OF COUNSEL 

The foregoing discussion indicates t~e v~riety of role defini
tions for counsel in juvenile court practlr~ and suggests sev~r~l 
issues that must be addressed in any set of,standard~. In addltl0~, 
there has been considerable dispute concernlng th~ k1nds of proceea
ings in which legal assistance should be mad~ ~val1~ble and the 
persons entitled to such assistance. The crlt1cal lssues presented 
can conveniently be grouped as follows: 

A. Issues Related to Defining Counsel IS Role 

1. Should counsel act as an advocate for ~he lawf~l ob-, 
jectives chosen by his client, or should h~ ad9pt,e1th~r a guardlan
ship" or a neutral approach to representatl0n 1n Juvemle court, 
matters? How is counsel IS role in juvenile cases generally deflned? 

2. To what extent should counsel de~art from the usual 
techniques of representation in favor of the :nformal procedures 
customarily emphasized in juvenile court hearlngs? 

3. Are communications between a juvenile court client and 
his attorney entitled to confidential treatment? 

B. Issues Related to Provision of Legal Services 

1. In what kinds of procee~ings, and to whom, should 
counsel be made available in case of indigency? 

2. At what stages of juvenile court,proceedings should 
counsel be made available, and for what duratlOn? 

Obviously, these are broad issues and include within them subsidiary 
but important problems. The discussion below is an attempt to pro
vide background for discussion and, frankly, in many cases, to set 
out my own views. 

A, Issues Related to Defining Counsel's Role 
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1. The Lawyer's Role: generally. The central issue re
lating to the role of counsel concerns allocation of responsibility 
for determining respondent's posture in the case. As this memorandum 
earlier suggested, it has sometimes been proposed that attorneys adopt 
a "guardianship" definition of their function and sometimes that an 
amicus curiae approach be followed. Both of these diverge both in 
theory and in practical consequence from the role generally imputed 
to counsel in both civil and criminal matters: advocacy of the claims 
and lawful objectives chosen by his client. I am firmly persuaded 
that, except in a small minority of cases involving very young children, 
adoption of the traditional advocacy notion of counsel IS role is re
quired. This implies that it is ultimately for the client, and not 
his attorney, parents, or probation officer, to decide whether to 
admit or deny the charges, whether to exercise the privilege against 
self-incrimination, whether to oppose transfer of jurisdiction or 
demand it (where he has that option), and whether to enter into a 
consent dec-tee or informal probationary arrangement. The reasons for 
taking this position are developed in some detail in the Introduction 
to the IJAjABA Standards on the Defense Function, a copy of which is 
attached to this memorandum. 

Adoption of an advocacy approach presumes, of course, that the 
client is competent to decide what lawful objective he may choose. 
As the General Introduction also indicates, I think that most clients 
in delinquency and supervision cases have sufficient understanding 
to meet that test. In a small number of these cases, and perhaps in 
many where counsel appears for the child subject to neglect or depen
dency proceedings, the client will not be able usefully to instruct 
his lawyer. Several methods of dealing with these cases suggest 
themselves: 

(a) The lawyer can adopt a neutral position, restricting 
his activity to presenting and examining evidence material to the 
case. 

(b) The lawyer may act as guardian ad litem, adopting the 
posture best suited to his client's apparentneeds. 

(c) A special procedure could be adopted for delinquency 
and PINS cases in which counsel enters a denial to the charges and 
requires the state to prove the charges. The lawyer would exercise 
all other rights ordinarily allocated to his client during the trial, 
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including the privnege against self,int::"ii1:irldtion dild \'iqh 
to demand trial by jury, where available. 

There is much to be said fo)' (c), althollgh H, \'!ii:" re,ip.ctt3(\ by 
the IJA-ABA Standards in favor of a combination of tIle fit'sf tl'm. 

2. Formality, Motion.?...l..~~!l.d theLiJ~: Ti'aditionRl juvenile 
court theory strongly de-emphasized. indeed condemned, formality 
in procedure and, as a concomitant, rejected ordinary limitations 
on the reception of evidence. When attorneys did appear in juvenile 
cases, it was predictable that those well-entrenched preferences 
would be conveyed to counsel openly or covertly. There is consid
erable evidence that attorneys practicing in juvenile courts did in 
fact sense and accommodate thei r conduct to the demand fot' i nfOl"ma 1-
ity. Studies have repeatedly found that lawyers llavoid being legis
lative at all ," fail to press generally appropriate evidential"V ob
jections, and either avoid motions or make them more informally than 
"'lOul d be the case in other proceedi ngs . S.d· , kL· ;L~ etoLl. ~ 1~.· 
Teitelbaum, In Defense of Youth: A Study of the Role of Counsel in 
Ameri can Juvenile Courts139--41 (19i2T~'''''Pl att-~&-'Frl edlnan ,""Th-e-CiinTts 
of Advocacy: Occu'patfona 1 Hazards in Juvenile Court," 116 ~~.p~~, h., 
fev. 1156, 1177 (1968). 

52 

It is inevitable that insistance upon informality has sometimes 
and perhaps often led to compromise or waiver~ both at trial and for 
purposes of appeal, of critical rights which the respondent was 
legitimately entitled to claim. My own view is that, while formalism 
for its own sake or for delay is obviously undesirable and in some 
circumstances unethical, counsel in juvenile court nevertheless should 
be charged with an express duty to make all motions, objections. or 
requests necessary to protect his client's rights and to do so in 
whatever form and at such time as will best serve his client's inter
ests. Certain motions, for example, are usually and for good reason 
made in writing rather than orally and before rather than during 
trial. A lawyer appearing in a juvenile court case should~ when the 
same circumstances present themselves, follow that procedure even 
thou~lh it is "formal. II Similarly, good faith challenge to evidence 
should not be waived because the proceeding is llnan-technical," If 
proof is arguably incompetent. irrelevant, hearsay or otherwise 
objectionable and is damaging to a client's interest in the matter, 
counsel should exercise the same profeSSional judgment in deciding 
whether to seek its exclusion that is called for in criminal or civil 
representation. In addition, written motions, evidentiary objections 
and the like serve to define the postutes of attorney and client with 
respect to the proceedings and the lawyer's independence from coopta
tive pressures, where these exist. 

3. Confidentiality_, There has been a degree of ambiguity 
concerning whether usual rules of confidentiality apply to lawyer-

clien~ communications where the latter is a child. The National 
Councll on Crime and Delinquency once stated that counsel is 
b~und to ~eveal any facts "pointing to the need for treatment ... 
(1n) fulfl11ment of the duty the attorney must assume, as an officer 
of the court.1I NCCD, Procedure and Evidence in Juvenile Courts 43 
p 962). . That some atto~ne'ys fo 11 ow thi s vi ew 1n practi ce by revea 1-
1ng conf1de~~es to the Judge has been documented. Steinfeldt, 
Kerper & Frlel, liThe Impact of the Gault Decision in Texas \I 20 
Juv. Ct. Judges!l.. 154 (1969). ' 

. These deviations from the principle that communications between 
c~ 1 ~nt and attorney shoul d be protected from di scl osure, whil e jus
tlfled by some notions of traditional juvenile court theory should 
be addressed and, in my opinion, firmly rejected. The guar~ntee of 
con~i~entiality is as important, both to the client and to the 
admlnls~ration of justice, in juvenile as in criminal representation. 
Relaxa~10n of ru~es of confidentiality would seriously compromise 
the Chlld's readlness to enter into candid discussion of all rele
vant facts ~ith his at~orney and, to that extent, affects the right 
to counsel ltself. Chlldren, after all, often find themselves in 
th~ law~er's office against their wishes and bring with them antag
onlsm dlrected towards all adults. H. Freeman & H. Weihofen, Clini
cal Law Training 248 (1972). If counsel reveals a supposed duty 
to pa~s on.what he learn~ ~i~hout his client's consent, any further 
relat,on~h1p must be art1flclal and, for all legitimate purposes, 
dysfunctlonal. Should counsel not advise his client in this regard 
h~ practices ~ deceptio~ which reflects the gravest discredit on ' 
hlmself, on hlS professlon, and on the system ~f justice generally 
The l~w~e~'s duty lito the ~ourt,1I as the Code of Professional Re- . 
sponslbll1~y.makes.clear,.ls an integral part of his responsibility 
to the admln:stratl0n of Justice; here, as elsewhere, it is dis
charged by v1gorous representation of his client's interests. 

B. Issues Related to Provision of Legal Services 

1. Kinds of Proceedings and Parties Entitled to Representa-
tion -

. a. De~ingu~ncy P~oceedi~ That the respondent in 
del:nquency prOC€e~lngs 1S entltled to legal assistance cannot 
serl0usly be questloned after Gault. It may, however, also be 
sugg~sted that the parents of a child subject to delinquency pro
ceedlngs are.entitled.to something like party status and perhaps 
to le~al.asslstanc~ S1nce t~ey may, in the result, face substantial 
restr1ct:on ory the1r custod1al interest in their child. ';0 recognize 
such a rlght 1n the parents would, however, present several real 
proble~s, among,~hem: (1) co~f~sion of proceedings where parent 
and ~hl1d have d1v~rgent posltl0ns; (2) expense, particularly if 
appo:nted ~ounsel 1S required; (3) administrative difficulties. 
The 1ssue 1S, however, one that might be considered. 
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b. PINS Proceedings. Although Gault limited itself 
to provision of cOUnsel-for those charged with delinquency, many 
legislatures have provided the same right to children alleged to 
be';n need of supervision. Although some courts hav~ n~t b~en. 
as willing, there seems no satisfactory ground for ~lS~lng~1shlng 
delinquency from PINS cases in this respect. An adJud1catlon of 
need for supervision ordinarily entails the possibility of removal 
from home or other substantial restrictions on the respondent's 
liberty, and there is the likelihood of social stigma as wel~. And, 
where the parent is formally or in fact the complainant, as 1S 
common in PINS matters, representation by an attorney will afford 
the only effective source of assistance for the child. 

c. Child Protective Matters. 

(1) Parents: Although.n~glect and dependency . 
matters were traditi ona l1y consi dered "C1Vll" and, therefore, provl
sion of counsel was not thoug~necessary, recent decision~l an~ . 
statutory authority strongly suggest that persons faced Wlt~ l1mlta
tions on their custodial interest in their children are ent,tled to 
legal assistance. The latter view is illustrated in the opinion of 
the federal district court in Cleaver ~. Wilcox, 40 U.S.L.W. 2658 
(3/22/72) : 

(W)hether the proceeding be labelled."civil" or 
H criminal," it is fundamentally unfal.r, and a 
denial of due process for the state to seek re
moval of the child from an indigent parent with
out according that parent the right to the as
sistance of court-appointed and compensated 
counsel .... Since the state is the adversary 
... there is a gross inherent imbalance of ex
perience and expertise between the parties if 
the parties are not represented by counsel: The 
parentis interest in the liberty of the ch,ld, 
in his care and control, has long been recog
nized as a fundamental interest .... Such an 
interest may not be curtailed without an oppor
tunity to be heard, which in these circumstances 
includes the assistance of counsel. 

The importance of neglect proceedings is further undersco~ed by the 
observation that orders in such matters are commonly contlnued for 
long periods, often up to four years. 
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(2) Children. Independent representation for 
the child subject to proceedings that may af~ect his cus~ody or.status 
should be considered. While parties and thelr lawyers wlll ord,nar
ily present many of the factual and ~egal ~ropo~i~ions bearing on . 
the existence of neglect and appropr,ate dlSposltlonal ~rders, thelr 
interests may not coincidp. with the child's. For a varlety ~f 
reasons, certain factual propositions and placement alt~rnatlves may 
be presented only selectively or not at all. Thus, an lndependent 

counselor guardian for the juvenile shoulQ also be considered. Many 
statutes now so provide. 

d. Custody Proceedings. 

(1) Parents. It is uncommon, if not unknown, to 
p~ovide representation without cost to parents involved in a custody 
dlspute. Although this may seem inconsistent with the pronounced 
t~end toward,providing counsel for the respondent in child protec
tlve proceedlngs, there are important distinctions between neglect 
and custody cases. In the former, the state is seeking to limit a 
parent's custodial interest; in most other custody cases, the dis
pute -is entirely between private parties -- usually the parents or 
a parent and some other relative. The state is not acting as an 
adversary in custody proceedings and there is therefore no reason 
to expect a great imbalance in resources or access to expertise 
between the contestants. Thus, the prinCIpal reasons for providing 
a parent with counse1 in child protective matters do not operate in 
private custodial disputes. 

(2) Children. While it is usually said that 
courts are not necessarily required to appoint a representative 
for child~en subject to custody proceedings, the power to do so is 
present elther by statute or through the inherent equitable power 
of courts to protect the interests of children who may be affected 
by judicial action. The position of a minor in a custody action is 
much the same ~s that of a child who ;s allegedly neglected or 
dependent. Whl1e there may be an adversary hearing in which both 
for~al parties are repr~sented, a variety of circumstances may lead 
to lncomplete presentatlon of the case. One spouse may, to take 
a,single ex~mp'e, fo~ his own reasons wish to avoid proving that 
h,s spouse lS an unflt parent, and clearly the latter will not do 
so. Accordingly, it seems desirable routinely to appoint an attor
ney or guardian ad litem for the child, both to facilitate complete 
~iscovery and presentation of material evidence and, where the child 
1S old enough~ to put forth the child's view with regard to his 
custody. 
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. e. A~option/Termination of Parental Rights Proceedings. 
At least four candldates for provision of counsel can be identified: 
the child; the adoptive parents; the natural mother; and (particularly 
where unmarried) the natural father. 

(1) Child: The child's position in adoption and 
termination of parental rights proceedings closely resembles his 
position in child protective and custody matters; the comments 
above apply here. 

(2) Adoptive Parents. Counsel without cost is 
not customarily provided to parents seeking to adopt; indeed, they 



are sometimes not accorded party status in the termination of paren
tal rights hearings that often preceed an adoption. Since the state 
is not seeking to deprive the adoptive parents of an existing cus
todial interest, the usual reasons for providing counsel to indigents 
do not seem present. 

(3) Natural Parents. The Supreme Court has recog
nized that parents have a constitutionally protected interest in the 
cllstody of their children. In Stanley v. Illinois, 405 U.S. 645 
(1972), the Court held that an unwed father has the right to a hear
ing before his right to cllstody could be terminated by depengency 
proceedings. It has not yet held? however, that ~he.parent.ls 
entitled to counsel without cost 1n the event of 1nd1gency 1n these 
cases. Since, however, terminatlon of parental rights, either in 
a separate proceeding or in connection with adoption proceedings, 
involves not merely restriction but permanent termination of the 
natural parent's interest in the child, they should have at least 
the protections accorded parents in neglect and dependency matters. 
Many statutes so provide expressly, and a number of cases have so 
held. 

f. Civil Commitment. Although the Supreme Court has 
not yet held that the respondent in civil commitment proceedings is 
entitled to counsel in case of indigency, a number of recent federal 
and state court decisions have come to that conclusion. ~., In 
re Barnard, 455 F.2d 1370 (D.C.Cir. 1971); Heryford v. Parker, 396 
F.2d 393 (10th Cir. 1968); Lessard v. Schmidt, 349 F. Supp. 1078 
(E.D.Wis. 1972). After In re Gault, 387 U.S. 1 (1957), it seems 
clear that the characterizations of such matters as IIcivil" is not 
determinative of the right to counsel; the actual nature and con
sequerces of proceedings rather than their labels are the critical 
elements for this purpose. Having regard to the effects of civil 
commitment, it seems necessary and appropriate to provide legal 
assistance for the respondent in such cases. It;s also significant 
in this connection that at least one court has concluded that the 
right to counsel will not be satisfied by appointment of a guardian 
ad 1item for the respondent, since lithe guai~dian does not view his 
role as that of an adversary counsel and thus cannot take the place 
of counsel unless his role is restructured," Lessard v. Schmidt, 
349 F. Supp. 1078, 1097 (E.D. Wis. 1972). 
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g. Post-Dispositional Proceedings. A variety of 
post-dispositional matters may also arise in which legal assistance 
may be thought necessary. Among these are: actions related to the 
child's place or course of treatment and probation or parole revo
cation proceedings. In these instances, there is increasing recog
nition that provision of counsel is desirable and, in some cases, 
may be constitutionally required. See Gagnon v. Scarpelli, 411 U.S. 
788 (1973); People ex re1. Silbert v. Cohen, 29 N.Y.2d 12,271 N.E. 
2d 908 (1971). --, 

2. Stages of ReereseJ1_!?ti..Q!!. 

a. Pre-Ad~udicative Stages. The ~a~li decision required 
provls10n of counsel at adjudication, but did not address other 
stages of juvenile court proceedings. Most statutes at'e also silent 
as to whether counsel is required at preadjudicative stages. It 
cannot, in my view, seriously be doubted, however, that legal re
~resentation.at the earliest opportunity is most important. There 
1S near unanlmous agreement that advice of counsel is necessary for 
the protection of the juvenile's rights atcer arrest. An attorney 
~an.a~so, through investigation and planning for alternatives to 
Judlclal treatment, contribute substantially to the diversion of 
cases at the intake stage which might otherwise be referred for 
~ourt att~n~ion. In like manner, legal assistance may be valuable 
1n determ1nlng both the propriety of and necessity for pre-trial 
detention. 

b. Dispositional Hearings. With respect to postadjudica
tive hearings, it is obvious that, in juvenile as in adult cases 
~articip~tion.of counsel ;s ~su~lly crucial. At least one charg~ 
1~ sustalned :n.the g~eat m~JOrlty of cases, vesting the judge with 
vlrtually unl1m1ted d1scretl0n to choose among dispositional alter
natives. The significance of these choices for the future of child 
and family cannot be overstated and couns81 can usefully contribute 
to development of a dispositional plan as well as to presentation 
and examination of evidence material to the dispositional decision. 

c. Appeal. While the Supreme Court has never had occa
sion to pass on the necessity of appellate counsel in juvenile 
proceedings, the importance of legal assistance at this stage 
seems obvious. A more difficult question is whether trial counsel 
sh?uld be re~ied on for appeal or new counsel should be appointed. 
Wh1le there 1$ reason for preferring continued representation in 
some jurisdictions, substitution of counsel should seriously be 
considered where there exists an appellate defender system or a 
sizable pool of experienced private counsel for appeals. 

Another troublesome issue in~olves withdrawal of appointed 
counsel on appeal. While the Supreme Court (in Anders v. California, 
386 U.S. 738 (1967) and the ABA Criminal Justice Standards Project 
allow an attorney to seek leave to withdraw in "frivolous" cases 
the wisdom of that approach has seriously been questioned. The' 
procedure required for withdrawal in such cases demands as much 
work by counsel as if he pursued the appeal and has as well the 
effect of pitting lawyer against client. In view of the costs 
associated with this procedure, it seems desirable simply to dis
approve withdrawal of appointed counsel on appeal and have the 
atto~'ney put forth what arguments can professionally be advanced 
on hlS client's behalf. This vie\'J is taken by the IJA-ABA Standards 
Reiating to the Role of Defense Counsel, § 10.3(c). 
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I I 1. ATTACHt4ENT 

Lee Teitelbaum, I1General !ntroduction: Juvenile Representation 
and the Pri'1ciple of Advocacy,1I Standards Relarng to the Role of 
Defense Counsel ,in Juvenile Court Proceedi;;gs Institute for Judicial 
Actministration/American BaY'· AS$ociation Juvenile Justice Standards 
Project (Reporterls Draft -- not yet reviewed or approved by the 
Joint Commission; 1975). 

There has always been sharp conttoversy regarding the propriety 
and role of counsel in juvenile court proceedings. Traditionally, 
cases involving children were considered IInrn-adversarial" with re
spect to both the relationship of the parties and the forms of pro
cedure employed. As to the first~ the childls interests in the 
proceeding were assumed to be identical with those claimed by the 
State, which sought only the former1s welfare and not his punishment. 
There did not exist, accotdingly, thclt adversity of interests among 
the parties which characterizes other civil or criminal proceedings. 
Given this premise, modes of trial designed for cases involving 
frankly conflicting interests seemed inappropriate. Juvenile hear
ings were viewed not as a contentious process but as \l theraputic 
one. Informality and direct judge-child communication replaced de
monc;tr'ati on by ordinary rul es of procedure and ev; dence as vehi c1 es 
for eliciting needed information concerning the respondent1s ~ircum
stances and, as well, for imparting to children, or sometimes their' 
parents, a sense of social responsibility. 

It is not surprising that, in such a forum, legal representation 
was thought unnecessary and even undesirable. The participation of 
counsel, according to one standard treatise, "usually complicates 
the proceedings and serves neither the interest of the child nor the 
interests of justice. The better juvenile courts have been success
ful in discouraging the appearance of attorneys in mostcases. 1I H. 
Lou., Juvenile Courts in the United States 137-38 (19271. Indeed:' 
most courts were successfur-in this endeavor; prior to i967 it typically 
happened that fewer than ten percent--and often fewer than five per~ 
cent--of those before juvenile tribunals received legal assistance. 
President's Commission on Law Enforcement and Administration of Crim
inal Justice, Task Force Rep)rt: Juvenile Delinguency and Youth Crime 
82 (1967) (Task Farce Report. Thus, despite significant judici~l 
and statutory movenient toward provision of counsel in a handful of 
jurisdictions, broad recognition of the importance Qf representation 
was not achieved until the Supreme Court held it a matter of constitu
tional right for delinquency proceedings. 

With ~~ Gault, 387 U.S. 1 (1967), howevet'~ expressions of good 
intention and references to .l?arens patriae could no longer justify 
denial of access to counsel. Legal assistance was necessary, the 
Court held, to all OV'J the respondent to llc0pe with problems of 1 aw, 
to make skilled inquiry into the facts, to insist upon regularity of 
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the proceedings, and to ascertain ~!hether he has a defense and to 
prepare and submit it .. , No less than an adult faced with fe10ny 
charges, liThe child requires the guiding hand of counsel at eve'ry 
stage ~n the pr('~eedings aguinst him. \I 19.: at 36. §.ault thereby 
establ1shed the lmportance of legal representation in delinquency 
matters, at the same time extending to respondents the privilege 
against self~incrimination and rights to notice of charges and 
confrontation of I,o/itnesse3. It did not, however') entirely clarify 
the nature of juvenile court proceedings nor the role of counsel 
p~r~icipating in them. Judges and others have pointed to the 
llmlts placed by the Court on its holding, and to the desire ex
pressed there (and in subsequent decisions) for retention of 
the benevolent aspects of the juvenile justice system, as support 
for maintaining as far as possible the traditional non-adversary 
approach. See~. Stapleton & L. Teitelbaum, In Defense of Youth: 
A Stu~y of the Rol e of Counsel-in-Ari1er:rcan~luveni 1 e Courts 32-37 
[1972. -~-- -

The effort to accommodate traditional juvenile court theorY 
and the requirement of co'. sel resulted for some in a fundamental 
redefinition of coullsel 1 $ function. It has most often been sug
gested that attorneys for children abandon the sharply defined 
role of the advocate for a lI guardianship" theory of representation. 
As u Ilgual~dian," counsel is primarily concerned with ascertaining 
and presenting the plea and program best calculated to serve the 
client's general welfare. ~,Isaacs, liThe Role of Counsel in 
Representing Minors in the New Family Court," 12 ruff. L. Rev. 
501~ 506-07 (1963). Others) including lawyers, judges and-pro
batl0n personnel, have urged an "amicus curiae ll function, in which 
counsel acts largely as an intermediary bebeen the participants 
and explains the significance of proceedings to his client. See 
Gayton, "Relationship of the Probation Officet' and the 1.',efens-e
Attorney After Gault," 34 Fed. Prob. 8, 1r ~1910). See also, 
Skol er & Tenney, IIAttorney Repre~sent:~tiot; ,11 Juveni 1 e Court, II 
4.'2.: Fam~,h. n (1964); Stapler)itelba~m, sueru at 64-65. 
It lS apparent that both guard1"",,,iiiP and amlCUS curiae approaches 
invol ve radical modifi cati/ '1 of the rul es govertli ng a 1 awyer I s 
profeSSional role. At thf~ very least, either places on counsel 
responsibility for decisions ordinarily allocated to the client. 
Whether to admit or contest the charges TOay b""'me a matter to 
be determln~d by the attorne" nerhaps in cor tation with 
probati~n stafr and .parent: ·~r than by the responden~. ~) 
Edelsteln) uTne Dut'ir}S an, ;ns of the Law Guardian ln the 
Family Court)ll 45 N.Y.S.B.J.)3, 84 (1973). Of the privilege 
against self-incrimination, it has been said that If A sensitive 
lawyer, 1ike a ~ensitive judge or a sensitive social worker, knows 
when confession is good Tor the soul." Coxe, IILawyers in Juvenile 
Court, II 13 Crime ! Del i n9. ; 490 (1967). Moreover, a 1 awyer 
who seeks to block presenta In of complete and accurate information 
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to the court thi~\)tlyll, fUi" example, illtlntion to suppress illegally 
obta i ned ev; dence can be accused of f tllstra t i 119 the court ~ s prope~ 
functioning. See Kay & Segal, liThE! Role of the Attorney 1n Juve~11e 
Court: A Non-POlar Approach;1I 61 Geo. h . .:L. 1401, 1412-13 (1973;, 
It has further been suggested, and there is evidence that some . 
practitioners agree,~that counsel is affi~matively requ;r~d to.dlS
close any information; including that derlved from a confldentla1 
communication, which bears on the child's need for treatment .. See 
NCCD Procedure and Evidence in Juvenile Court 43 (1962); Stelnfeldt, 
Kerp~y' & Fri e 1, "Th~:Impactorthe--Ga.Tf Deci s; on in Texas, If 20 
~.!:!Y-' Ct. audges .:L. 154 (1969). 

The Standards set forth in thiS volume generally reject both 
guardianship and amicus curiae d~finitions of counsel's role and 
require instead that attorneys in juvenile co~rt assume those re
sponsibilities for advocacy and counseling whi~h ob~ai~ in other. 
areas of representation. Accordingly, counsel s prlnc~pal .funct10n 
is a derivative one; it lies in seeking the "lawful obJectlves of 
his client through all reasonably available means permitted bY.law:" 
ABA, Code of ProfessJonal_ Respon.§jbilJJJ'_' DR 7-101(A). Determlnatl0n 
of those-objectives--whether to admit or deny, to press or abandon 
a claim and the like--is, within very broad limits, ultimately for 
the cl;~nt whose interests will be affected by the proceeding. 
Counsel may, of course, urge one course or another, but may not 
properly arrogate the final decision to hims~lf. Id., ED 7-7~ 7-8. 
Once the objective has been chosen by the c11ent~ tne lawyer 1S 
bound by that choi ce, and must take cal'e to conduc~ a 11 phas~s of 
his professi~nal activity, e~en thos~ largely ~omm~tt~d to hl~ 
discretion, 1n a manner cons1stent w1th the c.lent 5 lnstructlons 
in the rna tter. .Lei., EC 7 -9. 

Reliance on the generally accepted definitions of professi~nal 
conduct is justified and indeed demanded by the purposes for Wh1Ch 
they were created. The 1 awye}" s role, 1 ike any other: is at base 
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a set of rules for behavior which are thought desirable because 
they advance certain values or goals. The norm that government 
officials should be elected, for example, is explained in terms of 
the "val ue l1 of democracy; put another way, the value fldemocracyll 
implies choice of elective rather than hereditary office. ~n the 
same way, norms of professional conduct for lawyers are deslgned to 
and are rational to the extent they advance fundamental goals of the 
legal process. These goals are general1y shared, with certain ~aria
tions, by evet'y American justice system, including that of the Juven-
ile court. 

Perhaps the most important value of ~ny justice system li~s in 
providing a forum for enforcing those c1a1ms that the ~ubstantlve law 
creates. Without such a forum, legal r1ghts and beneflts--together 
with the political and social pr'inciples they embody--are largely 
mean; ngl ess. The rul es adopted by ~ ,just; ce syst~m must therefore. . 
be such to facilitate the presentatlon of lawful lssues for author,tatlve 

resolution, and that value generally informs the rules of civil and 
criminal procedure. It is also central to the set of rules governing 
the conduct of counsel, as the S;ode of Professional Responsibility 
expressly recognizes: 

The duty of the lawyer, both to his client 
and to the 1 ega 1 system, -,s{c)represent 
his client zealously within the bounds of 
the law .... The professional responsibility 
of the lawyer derives from his membership 
in a profession which has the duty of assis
ting members of the public to secure and 
protect available legal rights and benefits. 
In our government of laws and not men, each 
member of our society is entitled to have 
his conduct judged and regulated in accord
ance with the law; to seek any lawful objec
tive through legally permissible means; and 
to present for adjudication any lawful claim, 
issue or defense. 

EC 7-1 (emphasis supplied). This statement clearly indicates the 
relationship between the goals of the legal system and the rules 
that require counsel to seek the lawful objectives of his client 
rather than those he may think wise or proper. For lawyers systema
tically to do other than assist their clients in obtaining adjudi
cation of a claim, issue or defense available under the law would, 
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if legal cOLinsel is at all necessary, effectively limit if not destroy 
that claim, issue or defense. If attorneys must, or perhaps even if 
they may, refuse to represent the guilty, then the guilty are not 
entitled to counsel in any practical sense; if attorneys must or 
even may refuse to participate in a denial on behalf of a defendent 
known to be guilty, then the latter has lost, for all practical. 
purposes, the right to put the state to its burden of proof before 
conviction and sentence. This point is by no means novel; it is 
the view of Lord Brougham in the celebrated defense of Queen Caroline 
and of Erskine in his defense of Thomas Paine: 

From the moment that any advocate can be permitted 
to say that he will or will not stand between the 
Crown and the subject arraigned in the court where 
he daily sits to practice, from that moment the lib
erties of England are at an end. If the advocate 
refuses to defend from what he may think of the 
charge or of the defense, he assumes the character 
of the judge; nay, he assumes it before the hour 
of judgment; and in proportion to his rank and repu
tation, puts the heavy influence of perhaps a mistaken 
opinion into the scale against the accused, in whose 
favor the benevolent principle of English law makes 
all presumptions, and which commands the very judge 
to be his counsel. 
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Rex v. Paine (1792), 22 How. St. Tr. 412 (1816-1826). The United 
States Supreme Court has taken much the same position in holding 
that counsel on appeal must assume an advocacy function rather 
than serve merely as an amicus curiae, informing the court of his 
opinion concerning the merits of the appeal. Anders v. California, 
386 U.S. 730, 741, 743 (1967); Ellis v. United States, 356 U.S. 674 
(1958). 

Identification of the attorney with his client's objectives also 
serves a second value shared by civil and criminal justice systems: 
the accurate determination of factual and legal propositions. The 
common mechanism used for impleJ.1enting this goal is the adversary 
mode of proof, the "competitive system in the administration of the 
law." Cheatham,' The Lawyer's Role and Surroundings," 25 Rocky Mtn. 
L. Rev. 405, 409 (1960). In both systems, responsibility is placed 
on the parties themselves for investigation, development and presen
tation of issues of law and fact in the belief that, because of their 
respective self-interest, they will have the strongest motivation to 
bring all material evidence and argument to the court's attention. 
The resulting demonstration will, it is assumed throughout our legal 
process, best enable judge or jury to determine the truth of the 
positions asserted. See £. Morgan, Some Problems of Proof Under the 
Anglo-American System of Litigation r-tT965); Report of the Attorney 
General IS Committee oniJoverty and the Administration of federal C~im
inal Justice 11 (1963). Since the adversary system relies on partlsan 
presentation to inform the trier of fact, it is rational and indeed 
necessary to have rules of professional behavior associating counsel's 
conduct with the interest of his client. To the extent that the ad
vocate fails to pursue his client's interests fully and effectively, 
"the adversary system is not being fully utilized." Thode, liThe 
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Ethical Standard for the Advocate," 39 Texas L. Rev. 575. 588-89 (1961). 
As the Supreme Court observed with respect to appellate matters, a 
procedure in which counsel acts IImerely as an amicus curiae does not 
provide "that full consideration and resolution of the matter as is 
obtain~d when counsel is acting in (an advocacy) capacity.1I Anders 
v. California, 386 U.S. 730, 743 (1967). 

These political and instrumental goals, and hence the rules they 
generate, are as important to juvenile court proceedings as to other 
civil or criminal matters. While the juvenile system retains a 
number of distinctive and significant features, it cannot still be 
maintained that a party facing deprivation of liberty has no cogni
zable claim under law apart from those asserted by the state on his 
behalf. Nor, concomitantly, is it true that adversarial methods of 
proof are inappropriate to these proceedings. The first premise has, 
by necessary implication, been rejected in favor of recognition of 
a privilege in the respondent to withhold cooperation in proceedings 
that may affect his liberty. It is important in this connection 
that the Supreme Court extended the privilege against self-incrimin
ation to juveniles facing delinquency charges, not only from concern 

for "untrustworthy" confessions, but because chi1dren~ like adults, 
may claim a measure of distance from the state in actions which 
may result, however benevolent the motivation, in a substantial 
restriction of freedom. As Mr. Justice Fortas observed: 

(T)he roots of the privilege against self-incrim
ination tap the basic stream or religious and 
political principle, because the privilege re
flects the limits of the individual IS attornment 
to the State and--in a philosophical sense-
insists upon the equality of the individual and 
the State .... One of its purposes is to prevent 
the State, whether by force or by psychological 
domination, from overcoming the mind and will of 
the person under investigatio~ and depriving him 
of the freedom to decide whether to assist the 
State in securing his conviction. 

In re Gault, 387 U.S. 1, 47 (1967). The respondent's right to decide 
whether he wi 11 ass i st the state necessari1y assumes that he is el'1-
titled to define his own interests in the proceeding and to do sO"in 
a manner different than that urged by the state. The Court has also 
rejected the notion that a youthful respondent, by reason of his 
"dependent" status, generally has no right to liberty. It referred 
in Gault~ but without approval, to the proposition that "a child, un-
1 i ke an adul t, has a ri ght 'not to 1 i berty, but 1.'0 custody III and 

{ repeatedly emphasized the gravity of interventior. from the child's 
perspective. In re Winship, 397 U.S. 358 (!970), the ~ourt furth~r 
recognized that, in delinquency matters as In prosecutlons for crlme, 
"The accused has at stake interests of immense importance, both 
because of the possibility that he may lose his liberty upon con
viction and because of the certainty that he would be stigmatized 
by conviction." l<!. at 365-66. And, most recently, the Supreme. 
Court has held that both the function and the consequences of delln
quency proceedings are virtually identical to those characteriZing 
criminal prosecutions. Each system is 'Idesigned 'to vindicate (the) 
very vital interest in enforcement of criminal laws,lll Ereed v. 
Jones, 43 U.S.L.W. 4644, 4647-48 (1975), a goal clearly independent 
of that held by the accused. Nor, the Court reaffirmed, can any 

63 

useful distinction be drawn between the consequences of delinquency 
matters and those associated with the criminal process. "The fact 
'that the purpose of (juvenile court) commitment is rehabilitative 
and not punitive (does not) change its nature .... The rehabilitative, 
goals of the system are admirable, but they do not change the drastlc 
nature of the action taken. Incarceration of adults is also intended 
to produce rehabilitation. I" Id. at 4647, n. 12, quoting Fain v. Duff, 
488 F.2d 2l~, 225 (5th Cir. 1973). See also, ~ re Gault, 387 U.S. 1, 
50 (1967); ~ re Winship, 397 U.S. 358, 367 (1970~ 

Once the traditional identification of parties to juvenile pro
ceedings is impeached, the related notion--that "adversarial ll proced-
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ure ought be avoided in a noncontentious forum--is also flawed in its 
premise. It should be added that, eve~ on its own t~rms,.juv~n~le . 
court disapproval of adversarial technlques found Sllght Justlflcatlon. 
Initially, it is doubtful that references to the "nonadversary" char
acter of the court had much to do with the manner of proof; rather, 
the phrase usually reflected the notion of identity of interests. 
More important, there is no reliable evidence that use of a non-~d
versarial procedure achieves greater accuracy than the method Wh1Ch 
American courts generally employ. Indeed; the Supr~me Court con~luded 
that reliance on informal and non-contentlous pract1ce resulted 1n 
lI unfairness to individuals and inadequate or inaccurate findings of 
fact and prescriptions of remedy. II ill re Gault, 387 U.S. ~, 18-20 
(1967). Nor, for that matter, is there good rea~o~ to.bel:e~e t~at 
continental courts, which typically employ a mod1fled 1nqu1s1tonal 
mode of proof, systematically reach more accurate or just results 
than do Anglo-American tribunals. Accordingly, abandonment of the 
traditional role for counsel cannot be justified by reference to a 
goal of increased fairness or an interest in reaching right results. 

While most of the decisional law concerning rights of persons 
before the juvenile court is concerned with delinquency proceedings, 
the same rationales apply to the role of counsel in othe~ juvenile 
court matters. The respondent in need of supervision cas~s, ~s in 
prosecutions for crime or delinquency, is subject to deprlvatlon of 
liberty, including institutional commitment, for what may be the 
duration of his minority. And, while stigmatization may be of a 
different or less aggravated kind, it presumably sti1l exists since 
a disadvantaging label is applied to the child as a result of the 
adjudication. In child protective proceedings as well, the respon
dent--here the parent or guardian--faces a grave penalty i~ the,sub
stantial restriction of his or her constitutionally recognlzed 1nter
est in the custody of a child. See Stanley v. Illinois, 405 U.S. 
645 (1972); In re B, 30 N.Y.2d 352, 334 N.Y.S.2d 133 (1972). Again, 
as with delinquency and supervision matters, it is little more 
than 'Nord play to insist that the interests of state and respondent-
one seeking to take custody and the other to maintain it--are 
coincidental rather than frankly adverse. Nor, of course, could 
it be urged that accuracy in factual and legal decisions is less 
important in these areas. 

THE RELEVANCE OF THE CLIENT'S YOUTH 

It has sometimes been suggested that all or most of a juvenile 
court lawyer's clientele is incompetent to instruct counsel in any 
usual sense and that the latter must, therefore, usually act as 
guardian or amicus curiae. The proponents of this view often tend, 
however, to equate competence with capacity ~o weig~ accuratel~ all 
immediate and remote benefits or costs assoclated wlth the avallable 
options. In representing adults, wisdom of this kind is not required; 
it is ordinarily enough that the client understand the nature and 

purposes of the proceedings~ its general consequences, and be able 
to fcrmulate his desires concerning the p~oceeding with some degree 
of clarity. Most adolescents can meet this standard, and more ought 
not be required of them. To do so would, in effect, reintroduce the 
identification of state and child by imposing on the respondent an 
"objective" definition of his interests. 
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It is, of course, true that liThe responsibilities of a lawyer 
may vary according to the intelligence, experience, mental condi-
tion or age of a client ... or the nature of the particular proceeding." 
ABA, Code of Professiona~ Responsibn~tl' ~C 7-11. Counsel.will . 
sometimes be required, by reason of h1S cl1ent's youth and lnexperlence, 
to take special pains in explaining the nature and potential results 
of the action and to investigate foY'mal and informal dispositional 
alternatives in his client's interests. See,~, §§ 6.2, 8.1 an~ 
9.3, infra. And, particularly where he represents a very young cllent 
(ordinarily but not always in connection with a child protective, 
custody or adoption matter), it will in some cases happen that the 
client is incapable of rational consideration regarding the proceeding. 
Where this is true, the attorney may be required to abandon nis role 
as an advocate. See § 3.1(b). infra. However, the occasions for 
doi ng so are rare':'::-~)arti eul iu'ly-rn--i:fel j nquency and supervi s i on cases-
and may not properly be extendp;j through maniplJlation of the general 
standard for competence. 

THE LAWYER AS COUNSELOP. Adoption of an advocacy role for 
purposes of juvenile -courT'p~'oceedings does not imply that the lawyer 
should 1imit his concern or' activity to the legal requirements of 
those proceedings. He not only may, but ordinarily should, be prepared 
to assume responsiblity for counseling his client and, in some cases, 
the client's fami1y with respect to legal and non~legal matters in
dependent of pending or contemplated litiqation. 

The existence of sL~ch a "f}le fot' an attOt'ney has long been 
recognized in a variety of kinds of practice. In commercial law, 
'it has been said that "Counsel'ing, with the idea of avoiding future 
controversies and litigation, is the lawyer's most useful role." R. 
Braucher & A. Sutherland 1 Jr., Commercial Transactions: Text--Cases-
Prob 1 ems 37-( 3rd ed. 1964 )-. Tax counsel i 119 is thought an important 
device to "improve the tax moral ity of the community. II Hellerstein, 
IIEthical Problems in Office Gounselling,J1 8 Tax L. Rev. 4. 9 (1952). 
In matrimonial cases, it has incr,easingly been emphasized, lawyers 
must be prepared to assume responsibility for guidance beyond the 
strict legal requirements of processing the action and negotiating 
property or custody agreements. f. foot~, R. L~! E. ~ander, 
Cases and Materials on_ £?mi1y ~w 8-1'(11966); Watson, The Lawyer 
as Counselor,1i 5..I.. f2.rll. 1...7 (1965). 

Recognition of the attorney1s function as counselor seems particu
larly appropriate for juvenile court representation. In most instances, 
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neither the client nor his family will likely be familiar with the 
juvenile court, its procedures, goals or powers. It will, ordinarily, 
fall to the lawyer to understand and allay their spoken and unspoken 
fears about the situation in which they find themselves. H. Freeman 
& H. Weihofen, Clinical Law Training 454 (1972). In addition to his 
capacity as interpreter of specific procedures and rules the attorney 
m~y also become "the first law figure who has performed a helpful 
function" for the client. Paulsen, liThe Expanding Horizons of Legal 
Services: II, "67 W. Va. L. Rev. 267,276 (1965). As such, counsel 
has a unique opportunity to explain legal and social propositions in 
an acceptab1e fashion to clients whose feelings are often colored by 
hostility to authoritarian figures and rules. He should also at
tempt to ascertain whether non-legal services are needed by his 
client and his client's family and to assist them in taking advan
tage of such services if they are available. Performance of these 
duties will not, it should be emphasized, involve compromise of the 
obligation to advocate his client's interests before the court, so 
long as the distinction between counseling and ultimate determination 
of interests in the matter is observed. See ABA, Code of Professional 
Res2..9.!2tl~il it.1.' EC 7-3. ._.- -- - . -

IV. TASK FORCE STANDARDS AND RATIONALE 

The Task Force addressed the issues raised in this memorandum 
in the standards in Chapter 16: Defense--The Child Advocate. 

A. Issues Related to Oefininq Counsel's Role ._--- -- , ~, ... ,,._._,.,-- -----
The Task Force outlined it's views on the gener~l role of 

counsel in the family court in Standard 16.2. . 

The principal duty of an attorney in family court 
~atter~ is to represent zealously a client's legit
lmate lnterests under the law. In doing so, it is 
appropriate and desirable for a lawyer to advise 
the client as to the legal and social consequences 
of any decision the client might make, as well as 
to advise the client to seek the counsel of parents 
or others in making that decision. However, the 
ultimate responsibility for making any decision 
that determines the client's interests within the 
bounds of the law remains with the client. 

The Commentary elaborates on the Standard as fo11ows: 

The attorney may counsel the client concerning both 
legal and non-legal considerations in the case ... 
(For example, the attorney may) ascertain whether 
the client or the family could benefit from non
legal services. 

Advice and counseling on these matters, it 
should be emphasized, are not inconsistent with 
the attorney's primary responsibility to advocate 
a client's interests in pending legal proceedings. 
But the line between counseling and decision
~aking must be respected. For example, it is 
lmproper for an attorney to present the alter
natives so as to effectively compel the choice 
of one of them. 

The Task Force was also cognizant of the frequent problems of com
munication between lawyers and juveniles, especially poor, minority
group youths. To provide guidance on this subject~ the Task Force 
formulated Standard 16.12. 

In communicating with a youthful client or witness, 
the lawyer should accommodate his expectations to 
tha age and background of his client. It is proper 
for the lawyer to question the credibility of his 
client's statements or those of any other witness. 
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H~wev~r, he may ~ot s~ggest, expressly or by im-
11ca~10n, that hlS cllent or other witness prepare 
or glve, on oath or to the lawyer, a version of the 
fac~s ~hich is in any respect untruthful, nor may 
he lntlmate that the client should be less than 
candid in revealing material facts to the attorney. 

Cases involving incompetent clients were seen as raising special 
problems. The Task Force addressed these situations in Standard 16.3 
on The Role of Counsel for the Incompetent Client, and Standard 16.4 
on The Role of Counsel Appointed Guardian Ad Litem. 

~tandard 16.3: If an attorney finds after interview 
and other investigation~ that the cl~ent cannot under
stand ~he n~ture a~d consequences of the proceedings 
affectlng hlm and lS~ therefore, unable rationally to 
determine his own interests in that proceeding, the 
attorney should promptly brinq that circumstance to 
the court's attention and askWthat a guardian ad litem 
be appointed on the client's behalf .. 

~tan~ard 16.4~,: A lawyer appointed to serve as guardian 
at 11te~ fo~ a person subject to family court proceedings 
should lnqulre thoroughly into all circumstances that 
a careful and competent person in the ward's position 
would consider in determining his interests in the 
proce~ding. When t~e client is the respondent, the 
guardlan should ordlnarily require proof of the facts 
~ecessat~ to sustain jurisdiction and, if jurisdiction :s sus~alned, take the position requiring the least 
lntruSlve intervention justified by the child's cir
cu~stances. In representing a child in Endangered 
Chlld~ ~ust?dy or.a~option proceedings, the guardian 
may l1mlt hlS actlvlty to presentation and examination 
?f material evidence or may adopt the position requir-
1ng the least intrusive intervention justified by the 
child's circumstances. 

As not~d in the Introduction to Chapter 16, these two Standards 
recognlze that 

If (the client) cannot understand the nature and 
consequences of the proceedings, he cannot take 
the initial step necessary for proper functioning 
o! ~he a~torney:client re1ationship, i.e., deter
mlnlng hlS own lnterests 1n the proceedings and 
comm~nicating this to the attorney. These Standards 
regulr~ the lawyer in such a situation to bring 
thlS clrcumstance to the family court's attention 
and request that a guardian ad litem be appointed 
for the client. --
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In general, then, while the Task Force recognized that a juven
ile client's immaturity may well justify special care in lawyer-client 
communications, it did not believe that the juvenile1s age alone 
should create any presumption that he is incompetent to make the 
necessary decisions in legal proceedings. Only cases of demonstrated 
incompetency were seen as justifying the appointment of a guardian 
to speak on the client's behalf. 

B. Issues Related to Provision of Legal. Services 

1. Kinds of Proceedings and Parties Entitled to Representation 

The Task Force addressed the child's right to representation in 
Standard 16.5. 

Legal representation, without cost if necessary, should be 
made available to any child whose liberty, custody, or 
status may be affected by delinquency, Families with 
Servi ce Needs, Endangered Chi 1 d, chi 1 d custody. ter~· 
mination of parental rights or civil commitment proceedings. 

The related issue of the criteria for judging a decision to waive the 
right to counsel in delinquency proceedings is considered in Standard 
16.1. 

At every stage of delinquency proceedings the juvenile 
should be represented by a lawyer. If a juvenile who 
has not consulted a lawyer 'indicates his intention 
to waive the assistance of counsel, a lawyer should be 
provided to consult with the juvenile and his parents. 
The court should not accept a waiver of counsel unless 
it determines after thorough inquiry that the juvenile 
has conferred at least once with a lawyer, and is waiv
ing the right competently, voluntarily and with a full 
understanding of the consequences. 

The Task Force viewed the right to counsel as essential to secur
ing the juvenile's other rights under the law. Therefore, these 
standards are deSigned to insure a meaningful right to legal repre
sentation when the juvenile's liberty, custody or status may be 
affected by family court proceedings. As noted in the Introduction 
to Chapter 16, 

The standards do away with characterizations of such 
matters as "civil ll as a determinative factor in pro
viding counsel, recognizing that the actual nature 
and consequences 'of such proceedings, rather than 
their traditional labels, are the critical elements 
in determining the availabi-lity of counsel. 



The Task Force focused on the issue of representation of parents 
in Standard 16.6. 

The parent, guardian, or custodian of a child alleged 
to be an endangered child should have the right to 
legal assistance, without cost if necessary, through
out those proceedings. The parent, guardian or cus
todian of a child who ;s alleged to be delinquent or 
the parent, guardian or custodian involved in a Families 
with Service Needs proceeding should have the right to 
legal counsel, without cost if necessary, at the dis
positional stage of those proceedings when it appears 
that he will be required to participate affirmatively 
in the dispositiondl order or plan. 

This standard recognizes that the parents' interests vary, depending 
on the nature of tne proceeding. In general, the Task Force felt 
that representation of parents is appropriate where their acts or 
conduct is directly at issue. On the other hand, where the parents' 
behavior is not directly at issue, it felt that the provision of 
counsel for the parents would unduly complicate the proceedings. 

2. Sta~ of Representation 

The Task Force outlined its views on the appropriate stages of 
representation in family court proceedings in Standard 16.7. 

Except as provided in Standard 16.6, legal representa-
tion should be made available at the earliest feasible 
stage of family court proceedings. Each state should 
adopt procedures whereby count'el can at least be aPPOinted: 

1. At the intake stage where the juvenile is not 
detained; 

2. At the judicial detention hearing stage where 
the child has bef'm removed from the horne. 

Legal representation should continue throughout 
the family court proceedings and, if necessary, through 
post-dispositional matters that may change the level 
of deprivation of liberty or the kind or amount of 
treatment received by the juvenile, such as proceedings 
to determine or change the place or course of treat
ment or to revoke p'('obation or parol e. 

This standard is designed to insure the provision of counsel at the 
earliest feasible stage in the proceedings. This was seen as impor
tant not only to insure adequate preparation in cases that are fully 
adjudicated, but also because decisions having a significant impact 
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on th~ juvenile's liberty or status are often made in the preliminary 
stages. As noted in the Commentary, 

The need for representation at the initial stages 
of family court proceedings is basic to the deci
sion to provide counsel at all. 

In addition, 

With minors, the concern for providing legal ser
vices at post-dispositional stages must be at 
least as great as for adults. This is true not 
only because of their youth and inexperience, 
but also because the necessity for unquestioning 
acceptance of adult decisions has systematically 
been impressed on them. 
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APPENDIX A 

PETITIONS 

ISSUE I: SHOULD A Cm~PLAINANT HAVE AN ABSOLUTE RIGHT TO HAVE 
A FORMAL PETITION ~ILED, AS SOME STATES PRESENTLY PROVIDE? 

The clear t~end is to deny a co~plainant this absolute right but 
to provide for an appeal to a prosecutor (or judge) where the intake 
decision-maker ha';; rejected a fJetition. 

ISSUE 2: WHO SHALL OR SHALL NOT BE AUTHORIZED TO SIGN A 
PETI~ ~ON? 

The Uniform J\ct (§ 20) directs that petitions may be made by any 
~erson. including ij law enforcement officer, who has knowledge, etc. 
Ne'll Mex.ico prav'ides fOt' petitioning by any person who has kno\,/ledge, 
etc. Flodda (1975) exclusively aut ~"'izes a petition by the state 
attomey, ~?2-~~~9-_nt_statels attorney vr petitioner .. 

New Mexico further states (13-14-l6) that unless authorized by 
rul~ of the court. a probation officer may not sign a petition ex
cept with respect to a child who is on probation or otherwise under 
the supervision of the probation officer. 

[\ further ;:;:slJe is thL logistics of getting the signer into 
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th~ officp tu sian a petition follcwinq the preliminary investigation. 

NOTE: Possibly, a pRrent or qUdt'dian should be prohibited from 
~:'iqnino tht~ petition. j\ number c;f COUy·ts, in practice, prohibit a 
pt'obatioll officer f}'orn signing. The trend is towl'll'd the prosecute; 
as ~etition8r. thou~h such a standard bears some relationship to 
Task Force resolution of the intake decisional 0~thority. Retaining 
the intake decision authority with an intake officer could still 
allow fot' the pY'osecutor as the petition. Ponce officei's commonly 
sign petitiOtlS. 

ISSUF 3: WHO SHOULD DIRECT THE PREPARATION OF THE PETITION 
AND ~1Hln AbENCY I S STAFF r,1F.Ji:SER SHOULD ACTUALLY J1REPARE THE PETITION? 

This also relates to the Task Force decision concerning the 
intake process. Pt".:bably ti1e general pl'lnciple should be that the 
petition shou1d be typewritten- by an employee of the agency or U,;,· 
partmc:nt which holds the intake decision power'. For example~ if 
the prosecutor nolds this power, clerical staff preparing the peti
tion should be employees of the prosecutor and not of the court or 
probation department. The District of Columbi,'l_stat'Jte provides 
that each pptition shall be prepared by Corporation Counse1. 

ISSUE 4: SHOULD THE DELINQUENCY PETITION CITE THE SPECIFIC 
STATUTES OR ORDINANCES ALLEGEDLY VIOLATED? 
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____ --J_, _____________________________________ __ 

.,i 

Both statutory and decisional lavi are clearly moving in the 
direction of requiring specific citation. 

Issue 5: SHOULD THE JURISDICTIOi~AL REQUIREMENT REFLECTED IN 
THE CONTENTS OF THE PETITION REQUIRE THAT THE CHILD (IN ADDITION 
TO VIOLATING THE LAW OR IN NEED OF SUPERVISION) PROVISION ALSO BE 
IN NEED OF TREATMENT, CARE, OR REHABILITATION? 

This is both a jurisdictional issue and a petition-content 
issue. The petition standard should refl~ct Task Force thinking 
as to the jurisdictional issue. A number of states include such 
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a provision, probably stimulated by the Uniform Act (1968) which 
included tnis and which added in commentary that such an allegation 
is necessary "and, in the light Gf the Gault case, must be estab
lished 'if the proceedings are to retain their non-criminal character." 

However, the District of Columbia statute sets forth that in 
the absenc~ of evidence to the contrary, a finding of a law viola
tion is sufficient to sustain a finding of in need of care or 
rehabilitation. 

Perhaps this jurisdictional requirement is useful as authority 
for a judge, who considers a certain law violation trivial or out of 
character with a child, to dismiss a case without requiring proba
tion or supervision. A counterargument would be that if a youth is 
not in such need, his charge should have been screened out of the 
system at intake. 

,.. 

TASK FORCE STANDARDS AND RATIONALE 

, To insure that resorting to formal judicial proceedings is 1im-
1ted,t~ those cases in which it is truly appropriate, Standard 15.13 
spe~lf1es tha~ ~fter c~m~lain~s are screened by intake personnel, the 
decls10n on fl11ng pet1tlons 1S to be made by the Family Court Prose
cut~r: St~ndard ~5.1S discusses the appropriate form and content of 
pet1tl0ns 1n conslderable detail. 

T~e petition filed by the Family Court Prosecutor 
wlth the family court to initiate the formal ad
judicatory,process should be in writing and signed 
by the Fam1ly Court Prosecutor to certify that he 
has read the petition and that to the best of his 
knowledge, information and belief it is true. It 
sho~ld set forth facts sufficient to allege the 
subJect matter and personal jurisdiction of the 
court, ~nd, ~here the basis of the proceeding is 
a law v101at10n, should set forth the specific 
law alleged to have been violated by the juvenile. 
It should set forth facts sufficient to inform the 
juvenile of the acts or omissions he is alleged to 
have committed. 

The petition should contain the following 
separate parts: 

1. The name, address and date of birth of the 
juvenile; 

2. The narne and address of the juvenile's 
parents or guardian; 

3. The date, time, manner, and place of the 
acts alleged as the basis of the court's 
jurisdiction; 

4. The citation to the section of the Family 
Court Act relied upon for jurisdiction' 

5. The citation of the federal, state or ' 
local law or ordinance, if any, alleged 
to h~ve been violated by the juvenile; 

6. A brlef statement of the adjudicatory 
relief sought. 

The foregoing is intended to give the. juvenile thorough and complete 
notice of the charges against him (see also Standard l2.5). The 
Commentary to Standard 15.15 indicates, 

(T)he Task Force has chosen not to include 
allegations of a child's need for treatment, 
care or rehabi1;tation~ on the basis that this 
should be left to the dispositional aspect of 
the proceedings. 
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