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OVERSIGHT ON CONSUMER PROTECTION ACTIVITIES

OF FEDERAL BANKING AGENCIES
{

TOESDAY, JULY 2%, 1976

U.S. SENATE,
Conrarrrrer oN Banking, HousiNg Anp Urnan Arraizs,
: Washington, D.C.
The committee met at 10 a.m., pursuant to notice, in room 5302 Dirk-
sen Senate Office Building, Senator William Proxmire (chairman of
the committee) presiding. .
Also present: Senator William D. Hathaway.

OPENING STATEMENT OF CHAIRMAN PROXMIRE

The Cramman. The committee will come to order.

This morning we begin 3 days of oversight hearings on the con-
sumer protection efforts of the three major bank regulatory agencies—
the Federal Reserve Board, the Comptroller of the Currency, and the
Federal Deposit Insurance Corporation. These agencies, as we all
know, exercise supervisory authority over the more than 14,000 fed-
erally chartered, federally insured, or Federal Reserve members banks.

The purpose of these hearings, frankly, is to turn over some rocks
and put a microscope on the teeming insects underneath. In particular
we want to find out whether consumer protection is now—in 1976—
still the neglected stepchild that it was a half a decade ago in the work
of these agencies. "

Almost 4 years ago, the National Commission on Consumer Finance
reviewed the enforcement activities of the banking agencies. While
it found that these agencies had ample statutory enforcement powers,
and adequate resources, the Commission concluded:

Federal agencies charged with supervising deposit-holding institutions have
evidenced great interest in the solvency of the institutions, much lesy interest
in enforcing Federal consumer credit laws, and virtually no interest in enforcing
State consumer credit laws, L2 ‘

The commission also noted that “the assumption of responsibility
for enforeing laws protecting debtors would require a significant
change in attitude” on the part of the agencies. The Commission,
therefore, specifically recommended that “agencies supervising fed-
erally chartered institutions undertake systematic enforcement of
Federal credit protection laws” and that State officials be given en-
forcement authority over federally chartered institutions with respect
to State conswmer laws.

To further improve this situation, Congress enacted legislation
more than 114 years ago which required these three agencies to estab-

(1)
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lish complaint-handling procedures, and directed the Federal Reserve
Board to issue regulations prohibiting unfair or deceptive banking
practices in consumer credit transactions.

‘With this background, the public might have expected from these
agencies & sharp change in attitude and a vigorous surge in their
enforcement activities, ,

But I find little evidence of such changes for the better. Instead, I
hear complaints from consumers over extended delays in getting re-
sponses to their ageney inquiries; or of complaints handled only
through inconvenient agency offices at the other end of the State, or
several biates away.

In the 18 months since the Federal Reserve Board has had the au-
thority to regulate unfair or deceptive practices by banks, it has not
issued & single regulation. Nor to my knowledge, has it even initinted
any preliminary investigations for rulemaking procedures.

More substantially, recent hearings in Senator Biden’s Consumer
Affairs Subcommittee have produced astonishing admissions from
the banking agencies about large numbers of truth-in-lending viola-
tions discovered by their examiners, 28 percent in the case of the
FDIC; “substantial and not capable of being itemized,” in the case of
the Comptroller.

Yet, these agencies have taken almost no formal actions against
banks for these violations, and the primary burden for enforcement
of truth in lending has, therefore, fallen to individual consumers in
private lawsuits. Small wonder that private truth-in-lending litigation
has grown by leaps and bounds in recent years, when the violations
ara so numerous and the regulatory agencies show little concern.

Most regrettably, there does not seem to have been any measurable
improvement in the agencies® enforcement of State cousumer protec-
tion laws. Our witnesses this morning will, I believe, elaborate on the
difficulties they have had in trying to assure that State laws are en-
forced even-handedly against federally supervised and State-super-
vised institutions. This area of consumer protection, it seemns to me, is
one where we should expect the utmost in cooperation and collabora-
tion between State and Federal enforcement officials, and not a grudg-
ing protection of traditional roles by the Federal agencies, and em-
phatic complaints by bankers about the complexity and the endless
burden of the clients in filling out forms and other matters relating to
consumer protection, in spite of the complaints by the consumer
groups, that there doesn’t seem to be any effective enforcement
practice, ‘

I hope it will turn out that T am too harsh in my assessment of what
the Fed, the FDIC and the Comptroller have done. But I approach
these hearings with a “show me” attitude, and with a number of ques-
tions about what priority these agencies give to consumer protection,
and what new legislative direction may be needed to make certain
that they rvecognize and carry out their consumer protection
responsibilities.

Senator Biden, chairman of the Consumer Affairs Subcommittee,
has a statement that we’ll put in the record at this point:

3
STATEMENT OF SENATOR BIDEN

Senator Bmew, First ef all, I would like to commend i
) I _ nd the chairman
of this committee for his decision to schedule the 'si i
de:I),],ing‘ with c(insumer credit laws, ' " oversight henrings
n an era when we in Congress spend too much time passine 1
. 3 . L] ) ) a
and too little time seeing how well—or how poorl —~th£y WOT. t‘ﬁ’z
iqenzlx)t: ll}%m}skll)ng Cé)mnntttee, Ehrough the efforts of Senator Proxr;lire,
1as peria&ps been the most active committes i ising i |
b )onlmb i%})lty. ! es 1n exercising its watchdog
s the chairman knows, my Subcommittee on Consum ir
~As 1 ‘ er Affairs h
hearings this past March on a possible qui tam alternative tosclsllsds
uctI-lontsl for civil pﬁlﬁlmes]under the Truth in Lending Act
n the course of those hearings we received compelling testimo
g};ﬁgt the increasingly large number of private trut% in lgndingniai?:
Creditors complained that these suits we i
b - he S were swamping the courts.
We did not reach any conclusion about qui tam, Igli}% think 1\lvlgsc‘iid
g(:zglg_r e]staglxslx that zzi)fogc;ment of consumer protection laws like
truth 1n lending eannot be left exclusively to indiv] ors i
md(&wdulq,l i ot be | ¥ to individual consumers in
.. Lomplimentary enforcement by administrative asencies i i
if fhfﬁe laws ’?; tlo hzﬁve'any real meaning and ix?lpzfétes 15 essential
1 the case of federally supervised banks, the agencies with enforce-
ﬁlenli:1 1'esp‘on51b11}try—~t;he Federal Reserve B’oard, %he Comptrolleroztr}led
he FDIC-~are in an ideal position to do a thorough and vigorou’s job
of gﬁo?elrnent,—mlf tl%ey Il)out their mindstp it,
. but L share your doubts, Mr, Chairm i
m{% u nr;lllch A Soupts, an, thgt these agencies are do-
see these oversight hearings as an opportunity to find <
what they are doing or not doing and alsot %t tho spiris s oy
\ ) lalsoto fin ;
t‘hey seek to protect consumers, i find out the Spiribin which

hope the picture turns o > better ir per i

the areg of f&iI; lending pract;lcteé.o bo befter than their performunc in

I assure you, Mr. Chairman, of my support for your efforts to oet

the best possible performance from these agencies, and I, again co%ri-
mglz‘ld you for calling these oversight hearings for the pt’lrpgose.’

'thh? SI:AI;H\;AN. Qur witnesses this morning are all State officials

either banking commissioners or consumer eredit administrators,

I will ask that you all present your testimony and views as a punel..

Our first witness is Car g issi i
Boston, a2 Carol Greenwald, Commissioner of Banking,

STATEMENT OF CAROL GREENWALD, COMMISSIONER OF
‘ BANKING, MASSACHUSETTS

L St
Ms. ¢¥¥:nwarn. Tha i
: 3 X nk you, Senator, for askine me to ¢
the constthier enforcement activiti , Danking reanintony
) nt activities b feder
ngoeies y the Federal banking regulatory
o Ii‘nianpa} nstitntions seem to misunderstand the meanin of a Ifed-
al chartor, They and their Federal regulators take the Fe eral char-
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ter to mean that their financial institutions are exempt from comply-
ing with State laws passed to proteet the public. I would expect that if
a State consumer protection law has not been preempted by Federal
law, the Federal regulatory agencies will insure compliance svith State
law. This has not been the case. The Federal agencies will not check
for compliance with State truth-in-lending and equal credit opportu-
nity laws, nor will they allow appropriate State ageneies to check for
compliance. Thus, the Federal bank regulators rendered meaningless
for federally chartered financial institutions the antipreemption lan-
guage in Federal consumer protection laws.

In three separate areas within the last year, the Massachusetts State
Banking Department has found disregard for State law among feder-
ally chartered savings and loan associations, disregard supported by
the Federal Home Loan Board. In two of these cases, we have already
asked the State attorney general’s office to file litigation. The three
areas of dispute have involved tax eserow accounts, equal credit oppor-
tunity and truth in lending,

In 1973, the Massachusetts Legislature passed chapter 299 of the
acts, a law requiring all mortgage lenders to pay interest on tax
escrow accounts on all payments received after July 1, 1975, and to
report the amount of interest they paid to the State banking depart-
ment on July 1, 1976—the law specifically refers to mortgage lenders,
not banks. The banking department was simply to compile the infor-
mation and make it available to the publice. In discussions we held with
the Federal Home Loan Bank of Boston we learned that the Board's
regulations on tax escrow accounts differed from our statute in a
number of important details—details quite significant to the legisla-
tive intent and local circumstances in Massachusetts. Specifieally, the
Board’s regulations called for interest payments on tax escrow ac-
counts only for single family residences and then only on new mort-
gages made after June 1975, Our statute requires interest payments
on all tax eserow accounts for one- to four-family residences, two- and
three-family housing being a predominant residential form in Massa-

chusetts® cities, and on all owner-oceupied mortgages held by mortgage
lenders, regardless of when made.

Attempts to resolve our difference have not been fruitful, since the
position of the Federal Home Loan Bank Board has been:

1. That Federal savings and loan associations need report only to
them and not to a State regulator.

2. They are unable to accommodate a requirement to pay interest
on payments received after July 1, 1975, because their regulations
must be uniform throughout the country, and other States have
conflicting requirements.

Our position has been that chapter 299 of the Massachusetts Gen-
eral Laws is not a banking statute and refers to all lenders and that
the State banking commissioner has been. named as a convenient data
collector. Qur response to the second objection is that there is no
requirement that their regulations be uniform.

I believe that the Federal savings and loan associations and the
TFederal Home Loan Bank Board are incorrect in their position that
they can disregard the laws of the Commonwealth of Massachusetts.
As T said, our statute is addressed to all mortgage lenders and does
not allow for any exceptions.

5

My position is that compliance is no more voluntary with this law
than it is with paying your local real estate taxes,

Despite the position of the Federal Home Loan Bank Board we
learned from the Federal Home Loan Bank of Boston that a number
of Federal savings and loan associations would “voluntarily” pay
interest on all tax escrow accounts, but that about 20 percent of the
Federal savings and loan associations had decided nof to do so and
that it was the position of the Federal Home Loan Bank Board that it
was up to each individual savings and loan to make this decision
for itself. T havae attached copies of some of the correspondence
from the Federal Home Loan Bank Board and of the Federal Home
Loan Bank of Boston stating their positions. However, not one of
the Federal savings and loan associations was willing to report its
action to the State banking department as the law required, The Fed-
eral Home Loan Bank of Boston suggested as a compromise that it
would eollect the information from its members and then send me an
informal note with the data so that I could report to the legislature.

I believe that both the Massachusetts Federal savingg and loan
associations and the Federal Home Loan Board were mistaken in their
belief that they can disregard the laws of the Commonwealth of
ggzzs?lg?ugﬁt‘s. f()ur stat?.te JS( *addrlessed to all mortgage lenders and

-allow for exception. Compliance is e v than i
thei p?ymez;t of dlocal rez{I estate taxgs. fiee 18 no more yoluntary than is
aiso retused to agree that the Federal Home Loan Bank |
should collect the data for me. T see no reason for refusing ;)(f 32?;3;
with a State law which makes the State bankin department an infor-
;xlu}l;l%p)giatth{srer for the public. Thissimply would continue the charade
t 11{; ‘fo;' ;rﬁm savings and loans are sacrosanct from State authority in

Since all but one Federal savings and loan have failed to retur
ta‘.x eserow forms to the State, we have asked the State attomsg)lrngglrlf
§,:1 a:l s office to file suit against the Federal savings and loan associations
or failure to comply with State law. The Federal Home Loan Banl
Board has maintained 1ts position that any compliance by federally
chartered institutions with State law is not required and, therefore
may be mm{le a party to the litigation. ’ -

Second arvea where Federal savings and loan associations h. -
grantly ‘dxsr_egarded State law has been in compliance with t?xzzg;:?mges
Lqual Credit Opportunity Act. Massachusetts passed an equal eredit
opportunity law in 1973 which gave eredit grantors in the State 18
months, until November 1975, to change their lending forms to comply
fvxt-h the requirements of the law, that is, to remove all references to
sex or marital status, In April 1976, the State banking department’s
consumer complaint and education department collected loan anplica-
tion forms from all financial institutions in the State, The forms from
State-chmrtered Institutions and from national banks wers virtually
;ctter-perfect and where there were errors, it was obvious that the
‘msmtut«mn had made an honest effort to comply with the law, Only
among finance companies and Federal savings and loan associations
was there \VI(IESRI'Cad disregard for the law. Two-thirds of the finance
(f)mpames and Federal savings and loan associations, 5 months after
the law went into effect and 2 years after it passage, had made no
attempt to change their loan forms, v




T informed the Federal Home Loan Bank of Boston and the Federal
savings and loan associations that I would turn over the offending
forms to the attorney general’s office for prosecution just as I had pre-
viously done to the offending finance companies. The Federal Home
Ioan Bank of Boston promised to effect compliance if T would let them
handle the situation rather than the attorney general’s office, and I
agreed. Unfortunately, they did not intend to insure that the Ij‘edera,l
savings and loans complied with Massachusetts State law, which has
not been preempted by the Federal law. Instead, they simply instructed
their institutions about the requirements of regulation B of the Fed-
eral Beserve Board and that their forms would have to be changed by
June 80, 1976, to meet Federal requirements. They further instructed
their associations that the Massachusetts Commission Against Dis-
crimination regulations did apply to Federal savings and loans and
that they should' also change their forms to comply with these require-
ments. The Home Loan Bank of Bostor: did not, however, use its exam-
ining staff to insure compliance. Seven weeks after the Bank's June
letter was sent out and almost 4 months after we had informed the
Federal savings and loan associations of their violations, we sent in-
terns into associations to gather loan application foxms and found the
offending forms still had not been changed. We have, therefore, asked
the State attorney general's office to file litigation.

An interesting sidenote. When I first collected the forms and
informed the Federal Home Loan Bank Board of their institutions’
violations, their response was not concern of the viclations, but concern
that I collected them. In fact, they said, “You have no more right to
collect those forms than any interested citizen.” To which I could only
respond, “I was an interested citizen and, therefore, I collected them.”

The final area that I want to comment on today is the area of ,

enforcement of truth-in-lending. Massachusetts also pioneered in this
area, passing the first truth-in-lending laws, and is one of the five
States which Las been granted. State jurisdiction in this area. The
banking department has eight full-time examiners in the field who
devote all their time to truth-in-lending and another 15 examiners and
staff who devote a substantial part of their time to enforcement. But
despite the fact that the State law has not been preempted, inquiries
made by me to the Federal Home Loan Bank Board indicate that the
Board does not examine for violations of Massachusetts’ truth-in-lend-
ing laws; in fact, they do not even have a copy of the State law since it
is of no concern to them; I was told. , N :

Moreover, they have insisted that we cannot send an examiner into a
Federal savings and loan association to check for compliance, although
we routinely check for compliance at many retail stores which by no
stretch of the imagination are banking constituents of the State Bank-
ing Department. Just within the last month, we sent truth-in-lending
specialists into three Federal savings and loan assdciations to check
for truth-in-lending violations. Massachusetts law clearly refers to
creditors, not banks, and states that the Commissioner of Banks shall
examine all consumer credit transactions made by all creditors to in-
sure compliance with the State’s truth-in-lending regulations. In all
three cases, officers of the Federal savings and loan associations told the
examiners that they had no jurisdiction.

)

7

When I made inquiry at the Federal Iome Loan Bank Board toht 4
out. if they checked the violation of State law, they said they did not.
They did not even have copies of the State law since it was of no inter-
égh to them.

We checked with the Regional Comptroller's Office. He said that in
his district he did check for violations of State law and that they kept
updating their manual to be sure they had all changes in the State law.
But in both cases, the State has been denied access into these institu-
tions to check on the level of compliance.

Again, I would like to point out that the Massachusetts law refers
to all consumer credit transactions made by all creditors and my
department is required to make sure there is an adequate level of
enforcement. It is impossible for me to do that if I can’f send a truth-
in-lending specialist to simply check the level of enforcement with the
Tederal regulatory agency. We tried to do that within the last month
and we were barred from getting any access to files. The Federal
savings and loans did check with the Federal Ifome Loan Bank Board
and they were told we have no jurisdiction and, therefore, should not
be shown the files,

I have to comment here that we talked to all kinds of businesses in
retail outlets that under no stretch of the imagination would be called
banking institutions or constituents of State banking departments,

and simply say we are supposed to check all consumer credit transac- -

tions and nobody has ever denied us access until we walked into a fed-
erally chartered institution,

As for national banks, the regional comptroller’s office says that it
does check for compliance with Massachusetts truth-in-lending laws;
but here, too, State examiners are barred from checking on compliance,

It is my view that the Federal regulators, especially the Federal
Home Loan Bank Board, have thus rendered meaningless the anti-
preemption language in Federal consumer protection legislation and
have subverted Congress intent that States with stricter consumer

protection iaws should be allowed to maintain toughar standards
within their States. '
Thank you.

[Complete statement of Ms. Greenwald follows:]
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PROBLEMS WIH THE FEDERAL HOME LOAN BANK BOARD

IH ENFORCING STATE CONSUMER PROTECTEION LAWS

PRESENTED BY

CAROL S+ GREENWALD
COMMISSIONZR OF BANKS
COMMONWEALTH OF MASSACHUSETTS

UNITED STATES SENATE
COMMITTEE ON BANKING, HOUSING AND 1/REAN AFFAIRS

CTubY 27, 1976

+ Financial institutions seem to misundsrstand the meaning of a
federal charter, They and their federal regulators take. the federal
charter to mean that cheir fipancial institutions are exempt from
complying with state .J.aws passed to protect the public. I would expect
that if a state consumer protection law has not been pre-empted by

federal law, the federal regulatory agencies will ensurg compliance with

state law. Thisg has not been the case. The federal agencies will not

check for compliance with state txuth-in-lending and egual credit op-
portunity laws, nox will they allow appropriate state agencies to check
for compliance. Thus, the federal bank regulators rendered meaningless
for fedesally chartered financial institutions the anti~pre-emption
iangnage in federal consv..m\et pratection laws.«

fn three separate axeas within the last year, the Massachusetts
gtate banking department has found disxegard for state law among federally
chartéred savings and loan associations, disregard supported by +the Federal
Home Loan Eoard, In two of these cases, we have already asked the state
Attorney Genersl's office to £ile litigatiom, The three areas of dis-
pute have involved tax escroWw accounts, equal credit opportunity and truth-

in-lending.

Tax Escrow Accounts

In 1973, the Massachusetts legislature passed Ch. 299 of the Hcts,
a law requiring all mortgage lendexs to pay interest on tax esciow accounts
on all payments received after July 1, 1975 ax;d to report the amount of
interest they paid to the state banking department on July 1, 1976. ('l‘he
law spec;l.f:‘icall)} ;:éfex*a 1-:0‘ mortgage lenders, 'ﬁog bankg.y - The barking de-

paytment was simply to compilée the information and make it available to
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the publiec. In discussioﬁs we held with the Federe:l Home Ioan Bank of
Boston we learned that the Board's rfagulations on tax escrow accounts
differed from our statute in a numbex of :tmpoitant detaila-- details
qﬁite significant to the 1egisl,ativ; intent and local circumstances in
Massachusetts: Speci.fically,‘theix regulations called for interest
payments on tax escrow accounts only for single family residences and
then only on mortgages made after June 1975, Our statute reguires
- interest payments oa all tax ‘esorow accounts for one to four family
residences, two and three family housing being 3 predominant residential
form in Massachusetts' cities, and on all owner occupied mortgages held
by mortgage lenders, regardless of when made.
. Attempts to resnlve our differences have not been fruitful, since
the pc;sition of the Federal Home Loan Bank Boaxd has‘ been:
1. That federal savings and lean assoclations need repoxt
only to them and not to a state reg\ilator.
2. They are unable to accom;lodate a requirement to pay
* interest on payments recelved after July 1, 1975 because
theix regulations must be uniform throughout the country
- and other states have conflicting requirements.
our position has been that Ch. 299 is not a banking statute and refers
to all lenders and that the State Banking Commissionex ‘has been named
as a convenient person to administer the statute. Our Xesponse to the
second objection is that there is no reguirement that their regulations
be unifoxm.
Despite the position of the Federal Home Loan Bank Board, we
learned from the Fedéral Home Loan Bank of Boston that a numbex of
federal savings and loan associations would yoluntarily" pay interest

on all tax escrow accounts, but that about 20 percent of the fedexal

11

savings and loan associations had decided not to do‘so and that it was
the position of the Federal Home Loan Bank Board that it was up to

each individual savings and loan to xgake this decision for itselfs (I
have attached copies of some of the correspondence frc;m the Federal
Roxge Loan 3ank Board and of the Pederal Home Loan Bank of Boston stating
their position.) However, not one of the federal savings and loan

associations was willing to report its action to the state danking de-

. partment as the law required. - The Federal Home Loan Bank of Bogton

suggested as a compromise that it would collest the information from its
members and then send me an informal note with the data so that T could
report to ﬂ}e legislature.

I believe that both the¢ Massachusetts fedexal savings and loan
assoclations and the Federal Home Loan Board were mistaken in their
belief that theéy can disregard the laws of the Commonwealth of Magsach-

usetts. Our statute is addressed to all mortﬁge lenders and does not

allow for exception. Compliance is ‘no more veluntary than is the payment
of local real estite taxes.

I also refused to agree.that the Federal Home Loan Bank of
Boston should collect the data for me. I Sce no x;.ason for refusing
ta.comply with a state law which makes the state banking department za
information gatherer for the public, This simply would continue the
charade that fedexal savings and loans are sacrosanct from state authority
in any form.

Since all but one federal savings and loan have failed to retuxn

the tax esecrow forms to the state, we have asked the state Attorney General's

office to file suit against the federal savings and lvan associations for

T6-557 O <6~ 2
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for failure to comply with gtate law. The Federal Home Loan Bark Board
has maintained its position that any compliance by federally chartered
 ipstitutions with state law is not yequired and, therefore, may be made

a party to the litigation.

Equal Credit Opportunity Laws

A second area whexe federal savings and loan agsociations have

flagrantly disregarded state law has been in compliance with the state's

husetts passed an equal credit

equal credit opportunity act.
opportunity lav in 1973 which gave credit grantors {n the state eighteen

months, until November 1975, to change thalx lending forms to comply

with the requ.{rements of the law, 1.e., to remave all references to sex

or marital status. In April of 1976, the state banking department's

Consumexr Complaint and gducation Department collected loan application

forms from all £inancial institutions in the state. The foxms from

state~chartered institutions and from mational banks were virtually

letter perfect and where there were errors, it was obvious that the

institution had made an honest effort to comply with the law, Gnly

among finance companies and faderal savings and loan assoclations

was there widespread disregard for the law. Two-thirds of the finance

companies and federal savings and loan assogiations, five months after

the law went into effect and two years after its passage, had made no

attempt to change their loan forms, When I prought this to the at~

tention of a lawyer of the Federal Home Loan Bank Board, his response

was that X ag a state Bank Comnissionex had had no right to collect

the forms. 'No more right," he seddy “than any interested citizen."

I replied that I was an jnturested citizen.
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I informed the Federal Home Loan Bank of Boston and the federali
savings and loan associations that I would turn over the offending forms
to the Attorney General's office for prosecution just as I had previously
done to the offending finance companies. The Federal .Home Loan Bank
of Boston promised to effect compliance if I would let them handle the
situation rather than the Attorney General's office, and I agreed.
unfortunately, they did aot intend to ensure that the federal savings
and loans complied with Massachusetts state law, which has not been
pre-empted by the federal law., Instead they simply instructed their
institutions about the requirements of Regulation B of the Federal
Resexve Board and that their forms would have to be changed by June 30,
1976 .ta maet federal requirements. They further instructed thelr associa-
tions that the Massachusetts Commission Against Discrimination regnla-

L. ons did apply to federal saving.é and Jloans and that they sr;ould algo
change their forms to comply with these requiréments. The Home L;an Bank
of Boston did not, however, use its examining si:aff to ensure compliance.
Seven weeks after the Bank's June letter was sent oyt and almost four
months aftexr we had informed the federal szavings and loan associations
of their violations, we sent interns into associations to gather loan
application forms and found the offending forms stil) had not been changed. ;
We have, therefore, asked the State Attorney General's office to file |
1litigation,
Truth-in-Lending

The final area that I want to comment on today is the area of
enforcement of iruth-in-lending. MHassachusetts also, ploneered ir; thi;

area, passing the first truth-in-lending laws, and is one of the five
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states which has been granted state jurisdiction in this area. The
banking depactment has elght full~time examiners in the field who devote
all their time to txuth-in-lending and another fifteen examiners
and staff who devote substantial part of theix time to enforcement.
put despite the fact that the state 1sw has not been pre-empted, inguiries
made by me to the Federal Home ioan Bank Board indicate that the Board
doeé not examine for viclations of Mass‘abhusetﬁs’ truth~in~lending laws;
in fact, they do not even have a copy of the state Jaw since it ig of
no concéin to thsm,l was told. ' Moreovexr, they have insiasted that
we cannot send an examinex into a federal savings and 1oan asgociation
to theck for compliance, although we routinely check for compliance at
m'am} retail stores which by no stretch of the imagination are banking
constituents of the state panking department. Just within the last
month, We sent truthein~lending specialists into three federal savings
and loan associations to check for truth~in~lending vielations. Maasach=
usetts law clearly xefers to creditors, not banks, and gtates that the
Conmissioner of Banks shall examine all consumer credit rransactions
made by all creditors to ensure compliance with the state's truth-in-
lending regulations. In ail three cases, officers of the federal savings
and loan associations told the exanlnexs that they had no jurisdiction.
The officers checked with both the Federal Home Loan Bank of Boston and
with the Federal Home Loan Bank Board who confirmed this stand., The
exaniners were, therefoxe, denied access to the pertinent files. We will
also bring suit in this matter.

s for national banks, the Regional comptroller's a‘ffice s5ays

that it dces check for ccmpliay_xcp with Massachusetts truth~in~lending lawsy
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but here too state examir: i barred from checking on compliance.
Conclusion \ -

o

’ The.federal regulators, especially the Fede‘;:al Home Loan Bank
Board, havd &us rendered meaningless the anti-pre-~pmption language in
fedoral consumex protection leglslation and have subverted Céngress's
intent that states with stricter consumer protection laws should be

allowed to maintain tougher standards within their states.,
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FEDERAL HOME LOAN BANK BOARD
) WASHINGTON. D. ¢ 20552

FEOERAL MU LORH BARK.
‘““:& HOWE LOAN
FEOLH.

320 RRST STREET RW. MONIGAGE CORPORATON
PLOLRAL SAMIDG 6 LOAN

N f BEURANEE CORMIRATION.
. H

OFFE OF
GENERAL COUNSEL

" March 26, 1975

Mr. R, R, Campbell
Supervipory Agent

Federal Home Loon Bank Board
P. 0, Box 2196 ,
Boston, Massachusetts 02106

Deay My, Campbell:

: Your letter commenting on the amended Interest-on-escrow-
- accounts proposal was referzed to this 0ffice by Mr. Richter.

egard to the questions raised by Mr. Benedict about
the }xﬁggczuietts gtatute, to which you directed our attention,
. 4t 45 noted that a Federal amsociation in Massachusetts will
V nct need to make £ilings with the Massachusetts commissionerl
' of banks. Also, to the extent that the interest rate is unclear
*  from a reading of the State Statute, the Board would pexrform
the review function of determining the rate that the associa-
_tion would be required to pay under the new Federal regulation.

Siucerely,

S
Ronald L. Reaton
Asgociate General Counsel
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. E ‘3&.\"04;‘,
PEDERAL HOME LOAN BANK €358 OF BOSTON
ONE UNION STREET, BOSTON, MASS. 02106 T, 0. BOX 2106 g‘h agfg PHONE (617) 120-8880
: Wy sys

t

—IMFFCE

23-75 I j

Te + ALL MEMBERS

May 13, 1975

Subject : Interest on Escrow Accounts .
: : ' . i
The following nrecs release was received today from the Federal
Home Loan Bank Board, and is gquoted in full for youwr information:

"Federal Home Loan fank Board Chairman Thomas R, Bomar announced
today that the Board has adopted regulations requiring Federal
savings and Toan associations to pay interest on funds hejd in
escrow accounts in connection with home mortgage loans under
certain circumstances. EScrow accounts are commonly established
to ensure payment of charges such as taxes and insurance premiums.

. "The regulations require interest to be paid on escrow accaunts
maintained in connection with loans on borrower-occupied single-
family dwellings if the statz where the dwelling is Tocated .
generally requires thrift ingtitutions chartered by that state
to pay interest on escrow accounts. The regulations require the
interest vate to be not more than the rate paid by the Federal
association on its passbook savings accounts.

“The regulations will appear in the Federal Register on May 14
and become effective as to loans made by Federal asscciations

N on or after Jupe 16, 1975,"

We are in receipt of an opinion from the Associate General Counsel
of the Federal Home Loan Bank Board that “...a Federal association in
Massachusetts will not need to make filings with the Massachusetts
comissioner of banks.” This is due to a provision of Massachusetts
law that might be construed as requiring such filings by Federally-
chartered members., Although we do not know of similar provisions in
law of the other states in the District, we would assume that the same
princinle applies if such exist. The interést rate to be paid on escraw
accounts is clearly stated in the full text of the regulations, which
will be mailed to you as soon as we receive it,

- . Cordially,

Betlg S,

Supervisory Agent
RRC/jmh

e
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‘May 4, 1976

Br. Raymond H. Elliott - o .
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220 Fint Stawt, NS
© Washinglon; 0., 20552

.
.

R T

President . )
Fedexal Home Loan Bank ' - - L

of Boston N . : S
post Office Box 2196 ) et
Boston, Massachusetts 02106 . )

- . Dear Rays

phis is in response to your letter to Ne of april 1§,
1976, reguesting an opinion of the Office of the General
Counsel as to whether Federal savings and loan associations
in Massachusetts must comply with Massachusetts Law 183,

§ 61, dealing with the payment of interest by mortgagees on
peCLOW accounts. .

. The Congress of the United States, of course, can sub«~
ject Federal savings and loan associations to State law.
Howaver, absent such a Federal statute, it is clear that:
{1) Pederal law (be it the Home Owners' Loan Act of 1933 or
ofher applicable Federal statutes, the regulations or other
regulatory action by the Podoral Home Loan Bank Board (which
have the same force and effect as a Federal statute), or

- Federal "common law") exclusively governs the operations and

internsl atfairs of Federal savings and loan associations,
including, inter alia, their mortgage lending and other
transaccions hetwecn such asgociations and their borrowing
membors: (2} any State law which conflicts or intorferes with

" Federal law is wholly inapplicable to Federal savings and loan

associaeions; and (3) there is no room under this Board's
governing statute to share its regulatory and supervisoxy
authority over Federal savings and loan assoniations with
State pfficials. See, e.q., Galifornia v. Coast Fedoral

" Savinas and Loan Ass'n, 98 F. supp. 3ll. 316 (s.D. Cal.,

Savings ang Lol ol
1551); Xupiec v. Republic Federal Savings and Loan Ass'n,
512 ¥.28 147, 1507 (C.A. 7, 1975); Meyers V. Heverly Hills

Fodornl Savings and Loan Ass'n 499 Feed 1145, 1147 (C.A.
§, 1974); Rettig v. Arlangton Heights Fedexal Savings and

N

0
Y
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Loan Ass'm, 405 F. Supp. 819, 823-824 (N.D. Til., 187 '
Feders} Savings _and Loan Ass'n v. crow{Zy,‘agilf: éﬁ;g)’s%%EX
651-657 (E.D. Wis., 1875); Lyons Savings and Lioan ASS'; v !
Federal‘ﬂome Loan Bank Boaxd, 377 F. Supp. 1L, 17 (N.D Iil
i§§4és giggrtsgé ng;fzc F%rst Federal Savings and Léaﬁ Ass:é
. . ' ~400 (D. Ora., 1956); w '
Savings and Loan Ass'n Ve Balaban,'zel So.zaaigfnggo?Figderal
é§73$. gederal preemption is particularly applicable whéée
e oarf has a regu;atlon speaifically dealing with a defined
iigﬁgt(°epth§ ;yer:ﬁlogs of Federal savings and ioan associgE
ser, 8.9», the Meyers, Rupiegc and Rettd p
i:ds:g; §t§§§“?§$°n' tze Boaﬁd's regulation prge;gigséh:ua:§;'
. ¢ as to such Federally regu ’
wholly inapplicable to Federal savingsyandglézgegsgggiétigns

L3
. In the matter at issuve, the Board
. h : has a x i
ch 545.6-11, which governs all aspects of theeg:ég§;§§£hézt
'g ﬁScrow accounts by Federal savings and loan associagio s
i:zerzggrd rzg;é?;lon requires Federal associations to pa;s.
- as a matter of Federal law i i

instances -~ and does not require Federal savin;scgﬁgaigan

- ansociations to follow State law. In fact, the preamble to

Board Resolution No, 75~415, &
" v ; dated May 9, 1975, whi
gsggzigziéésplzégé{ states that the Boaré require2153922§gied
a ' y as a mattex of Federal law, un i
girgﬁﬂatagceg and subject to certain limltatloné todggycgﬁggigﬂt
& held by them in escrow accounts” {(emphasis added) il

. The preamble to the Resolution also specifically states that

the amendment to 12 CFR 545.6-~11
> 2 :45.6-~11 was made "to clari
gﬁligaéion to pay interest updexr certain circumstzgggst?:Fbtbe
mposed as a matter of Federal law" (emphasis added). end

"
3

Po clarify even further that 12 C :
. FR 545.6~ i
vholly separate and independent Federal standaré% ;gg°§§:sa

.hot direct Federal associations to "abide" hy State law, the
¥

last sentence of such Board Resolution states:

"Except as provided b

pt 8 Yy contract, a P

association should have no obliéatiosdzzal

€gy intgrest on escrow accounts apart from
e duties imposed by this paragraph.®

Accot&ingly, and in vie

. g w of the foregolng, it i ini

sggzﬂm:ssaghuaetts Law 183, § 61, iy not appliéablelzom¥egg;nion
gs and loan associations in Massachusetts. "

ﬂfuv_' Cn Sincerely yours,
ARt ~/./é?2n:¢a¢ﬁ;,

Daniel J. Goldbexg
Actbing Genvxal Counsel
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FEDERAL HOME LOAN BANIo/ POSTON

PoO.BOX 2106
POSTON, HASSACHUSETTS 0206
6_17 TRA~BBBO

June 15, 1976

Mr, Edward F. Flymn

General Counsel

Department of Banking
Commonwealth of Massachusetts
Leverett Saltonstall Building
100 Canbridge Street
. Boston, Massachusetts p2202

Dear Ed:

You and 1 have talked on several occasions about the administration of
interest on tax escrow accounts in Massachusetts. On March 3, Commissioner
Greenvald and you met with Ray E1Tiott and mey and we talked about the subject.
At that time we gave you a veport of what the 31 Federal savings‘and loan
associations were doing on tax escrows in Massachusetts, which was somewhat
1imited by our information at that time. ’ :

%

The 31 Masyachusetts FSALAs are complying with our regulation, which is
Section 545.6-11: of the Federal Savings and Loan System rules and Regulations.
Qur examiners 1ok at their practices, and so0 far the examination reportis have
not shown any problems with tax escrow policy or procedure, Thers are some
differences between these regulations and Massachusetts State law; principally,
our reguiations raguire the payment of interest on tax escrow accounts for
mortgage loans made on and after Junc 16, 1975. Also, our associations ave
required to pay tax escrow interest on singie-family homes eccupied ot to be
occupied by the borvower, and at not less than the rate required to be paid by
state~chartered institutions in the particular state, This last is somewhat
confusing, as no rate was specified in Massachusetts. Some of the other New
England States do provide a rate. : -

. Me asked for an opinton of our General Counsel at the Federal Home Loan
Bank Board on tax escrow regulations, which was furnished in his Hay 4, 1976
Jetter, copy attached far your information.

atfon from each of the 31 FSilAs in Massachusebts on their practices with
respect {o optional foatures of paying tax escrow interest peyond those in the
Federal regulation mentioned, and we have now done s0.

As we told you in our March meeting, we planned to ‘obtain additional inform-
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Mr. Edward F. Flynn -2 " June 15, 1976
B . : !

7

In Summary, out of the 31 FSWAs, 15 established thei
y 15
$o that escrow accounts are not required except fohengﬁ?\%rngﬁg g;gcﬁgggﬁs

. Joan-to-value-ratio loans which are subject to escrows by reguiation. IT an

Institution does not have any such 1o in 1
L . ans in its portfo 4 i
for them not to aveid the entire {ssue by granti'?xg thel‘iol’:orgg\::rgstgg reason

opportunity to handle t z : h \
associatioﬂ. ndle their own tax bills without escrowing funds at the

There was a variety of practices 1
> among the sixteen whi i
ggeegri\ys%_;i nterest on all mortgages; three pay interest onh;]c? ggsgsgmr"e]‘escrows.
1nge 5 ,‘, e]pgy interest on all one-to-four~family mortgages; and se e“a mor‘t-
occu;gzg onAy 32 single~family mortgages so long as the dweﬁings arz gwgay -
pee 1nte;~est (sm g;’]as;ggtggggsrtgzeﬁher}nstétutions requiring tax sscrows gg
‘ rate on tax escrow funds was 2-1/2% gndozheoaezgzgleﬁalggi% The median fnterest

The originals of. these re ile i '
reports are en file in our office. ] i
gopl i ot e e g Bt o Wy
; A n the comuunitic 3
gy{h;tfgggeggs that the Federal associations in Massacl:uigztg?egssggt\vlgr‘ustgv:ra
e oy %iggg,b:rgoggggeggng ‘t;:;sgr;ablg s$rvic§ to the public iu this maitgr
the variety does not appear to us to b e g 1L e ueer -
: to be unhealthy. If 1t t 0
have further concerns about this subjecdt, and would Jike tou;gikoggoﬁgagtygg the

basis of individual insti
again. dual institutions, Ray or.I would be pleased to meet with you

Cordial 13/,_

Executive Vice President

RRC/sag
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The Cuamaan. Thank you, Ms. Greenwald.
Mr. Connell?

STATEMENT OF LAWRENCE CONNELL, JR., CONNECTICUT BANK
COMMISSIONER

Mr. Connern. Thank you, Senator.

I will abbreviate my statement and try to touch on just the more
important aspects of it.

Tirst of all, I would like to say, Senator, that in Connecticut we
regard consumer protection reculation as an important and construc-
tive aspect of Government regmﬁation in general.

That essentially is what the first page of my statement says, that
it has allowed us to evolve our Government institutions along with
changes in our business community, our economy, and social conditions.

With respect to the regulation of consumer matters by Federal
agencies, I have a basic feeling that it is very difficult to do this ef-
fectively just from the Federal level.

This is essentially the thrust of my paper. - ,

T would like to begin by noting that since Connecticut is one of the
five States that has been granted an exemption to enforce the Federal
truth-in-lending law, Federal banking agencies have limited activity
in the State.

The Federal Reserve Bank and the Tederal Home Loan Bank of
Boston accept our truth-in-lending examination reports in liew of
conducting their own examinations.

The Federal Deposit Insurance Corporation only examines for
truth-in-lending compliance for the period between its examination
and our last truth-in-lending examination. :

Tt is more of & general oversight type of examination, to determine
general compliance with State Taw.

The Federal Deposit Insurance Corporation regards the Clonnecti-
cut Banking Department as the primary regulator, so at Teast with
respect to the Federal Flome Loan Bank and the Federal Reserve Bank,
of Boston, I really have no comments I can offer on the effectiveness of
their truth-in-lending enforcement because of the exemption,

T have to be careful to note the scope of the FDIC examination an-
thority, where they do look to us as being the primary authority in
this particular area. s '

At least from the experience we have had in comparing examination
reports, I have to also say that until very recently the compliance
examination had been part of the general bank examination and not
a separate function carried out by specialized examiners.

On the other hand, the Clonnecticut truth-in-lending effort is con-
ducted by a separate department of examiners trained as specialists
in comphance matters. .

This occurred for two reasons: Tirst, the Connecticut Banking
Department, like most State financial supervisory agencies, was al-
ready regulating and examining licensed lenders such as small loan
companies.

This effort was conducted by specialized examiners sensitive to the
consumer protection thrust of regulation of licensed lenders.

1
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It usually involved examinatio i
X 8 ion of ,
mcgs as v(viell aﬁ usury law compliance. collection a
Second, when Connecticut passed its Stat i i
which predated the Federal law, a separat:z ‘?Iigi"slitcl);mjlendmg K
enéorce the State act. s created to
onsequently, when Connecticut appli i
> en C cut applied for its Feder -
%ganclm{,:l 1a,Wdexempt10p,. 1t combined that enforcement? de?i'gxl'ttfq?}lx ts
zci%n§ec . czn er supervision resulting in a staff of 11 people WhiV 11. s
suS (():16‘:3 rg cpgrer the State of Connecticut in this area of re(ru(i;t;vas
L3 o’mgl A z?c ; :11151 (ilL ieami*ites (}3127&}7 with geople who are interested olcl)ily:
, nee . ency iquidi ] itiona
bzu;l; examination function has beenygg;;edl.lqmdlty % the traditional
neétiglt%m;‘o%lgm:ﬁgegljf;gvgefpt‘;he Fmethod of enforcement under Con-
reni‘mdi‘tﬁ?action. ) e Federal agencies is the matter of
o my knowledge, no Federal agency } i
my k ) . v has an active polic
sur{x}:l ; ﬁ?,l e?)sa X}?e}g rgll;stsell:es :%rg. made in truth-in&endilil(glxcf?oﬁfti%?s‘
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First, Federal agencies and Federal banking agencies, in particular,
lack the local contact to effectively respond to consumer needs.

‘These agencies only maintain regional offices in some 14 or 15 cities.
Their examining statfs are always in a travel status with no consistent
local community association. o ‘

A consumer in Connecticut is not likely to make a long distance call

‘to Boston if Ire orshe las a complaint. However, the consumer would

be more likely to call Hartford for redress. -

I am sure in other areas of the country, where distances are much
greater, the communication problem would be even more severe.

The second weakness in the present concept of Federal regulation
of consumer transactions is the trend toward extensive, rigid, uniform
regulations that tend toward removing all flexibility in business trans-
actions, causing extensive paperwork.

They are so complex that not even trained attorneys can fathom
these Intricacies of regulation. The recent debacle with RESPA. dis-
closures was probably the straw that broke the camel’s back in con-
sumer-type regulation.

With its rigidity and complexity, the original RESPA caused tur-
moil in the settlement of mortgage loans that worked severely against
the very persons it was intended to protect. Truth-in-lending law i
tending in the same direction.

Today o personal loan form is almost as long and complex as a
nllortgage Joan form. I doubt very much that many people really read
them. «

1 attribute the complexity and rigidity of Federal consumer regula-
tion to a preference for uniformity at the Federal level, a lack of real
contact ‘with consumer lending practices, o great geographic distance
between the enforcement officials and the public, and reliance on a
theory that disclosure will resolve all harsh business practices,

The third weakness in Federal regulation of consumer credit trans-
actions is a lack of expertise in compliance with consumer credit laws.
None of the Federal banking agencies have yet developed a significant
force of trained examiners in the consumer credit field.

Truth-in-lending and other consumer type compliance has Leen an
appendage to an examination report that was really designed and em-
ployed to determine safety and soundness. T commend the recent
announcement of the Comptroller of the Currency to develop a trained
staff of consumer protection compliance examiners as a recognition of
inadequate enforcement at the Federal level and I am certain the
other agencies have similar plans under way but I still question
whether even an increased effort by the Federal banking agencies will
be sufficient. T

I believe there is an alternative to the present direction of Federal
determination of consumer protection. Since consumerism is essenti-
ally a local matter, greater effort on' a local or State level, both an
enforcement and legislative standpoint might be a more effective
approach. , ‘

\ccordingly, I offer the following suggestions:

1. ' With respect to supervision over federally chartered institutions,
national banks, Federal savings and loan associations and Federal
credit unions, States that have been granted exemptions to enforce
truth in lending over State banks should be granted authority to en-
force such legislation over federally chartered institutions.
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Other congressional commitices such as in the health and gocial
welfare fields have employed grant-in-aid programs to achieve certain
policy objections. w0 :

T believe it is opportune to explorenew directions to achisve our com-
mon goal—fair treatment of the banfii\mg publie. '

I believe that we could take a different focus now, & focus that has
been employed in other areas of Federal kativity, such as in the legal
aid program, legal services programs, where grants are made to the
States to conduct certain activities, +that this is & direction that the
banking oversight, both from the Fed, executive, and legislative arveas
could take a new direction, really. -

That T think would be 2 most beneficial step to the matter of con-
sumer protection in the United States. '

Thank you, Senator,

[Prepared statement of Mr. Connell-follows:]
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Modern consumer protection rvegulation has often been Rather than rejection and despair with our governmental

regarded by industxy and sometimes by government officials as au and business institutions that can bring revolution in other

X . societie ;
annoyance, To me consumer protection regulation has been with ocieties, we had evolution of these institutions to meet modern

us much longer than is generally recognized, Usury laws, ancient public needs. - While not perfeet, it has been largely for the

. betterment ;
in their origin, are such an example. Moxe important, the recent terment of the citizen, Therefore, I regard the consumer

. . movement &s
development in consumer protection legislation at both the a healthy phenomenon.

state and federal levels reflects an adaptability of our govern- However, I believe we cannot lose sight of basic reason

for the movement i
mental institutionms to economic, technologic and social change. ent, a digsatisfaction with impersonal bigness and I

am not at all convinced that big government can provide the response

By this I mean, that methods of doing businéss have undergone .
required to meet the public need,

great change in'the past forty years. As our country developed

Since Conn
there was a shift of population from the cities to the subuxrbs ce Connecticut is one of the five states that has

been granted an e ) . )
Banks and other businesses in most gtates followed this migwration & xemption to enforce the federal txuth in lending i

law, fedexal b P )
with branches or subsidiaries. Too often banks lost contact anking agencies have limited dctivity in the state,

The Fede R e :
with their customers., No longer could a teller go into the back r§1 eserve Bank and the Federal Home Loan Bank of Bostom

accept our t i
room and check the customez's ledger card. That personal touch P Tuth inllending examination reports in lieu of con-

ducting thei. i
was replaced by a touch tone telephone that gave 2 distant, g thelr own examinationg. The Federal Deposit Insurance

Corporati .
jimited and impersonal reply. When there was a mistake it was P ion only examines for truth in lending compliance for the

eriod betw i i i
usually blamed on the computer. Furthermore, rigid operating P een its examination and our last truth in lending exami~

nation, - Therefore, I ‘ . )
policies and branch managers with limited authority, limited , I am not in & position to offer comment on

the effectiveness of .
knowledge of overall banking and little knowledge of the community 8 actual truth in lending examinations of the

Federal Reserve System or the Federal Home Loan Bank, As far as the

in which he worked replaced the flexibility, personal knowledge,
Federal Deposit Insurance Corporation is concerned, it appears to

and decision making ability of the hometown banker, Consumers

ma that "the Corporation 1 ied:
became dissatisfied with this situation, developed representation P s satisfied when there is general compliance.

) You will probably find th ) .
through various public interest groups and conmunicated their Y at approach to have been common with

respect to the compliance ef
concexns to their state and federal legislators. You listened, P ce effort of all federal agencies. Also,

it appears that, until very re i
you heaxd theix message and you responded., ! ry recently, their compliance examination

was part of the general bank examination, mot a separate function

R
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carried out by specialized examiners.

On the other hand, the Connecticut truth in lending
effort is conducted by a separate department of examiners trained
as specialists in compliance matters. This occurred for two rea-
sons, First, the Conpecticut Banking Department ;ike most state
financial supervisory agencies was already regulating and exam-
ining licensed lendérs such as small loan companies. This affort
was conducted by specialized examiners sensitive to the congumer
protection thrust of regulation gf 1icensed lenders, It usually
inyolved examination of collection and advertising practices as
well as uSury'laW‘complianca. Second, when Connecticut pasged
its stdte truth in lending 1aw which predated the faderal law,

a separate division was created to enforce the state act. Con~
sequently, when Connecticut applied for its federal truth in
lending law exemption, it combingg that enforcement effort with its
1licensed lendexr sugerviéion resﬁlting in a staff of eleven people
which was sufficient to cover the State of Connecticut in this aves
of regulation.

Another difference between the method of enforcement
under Connecticut poliey and that of the federal agencles is in

the matter of remedial action, To my knowledge, no federal agency
has an active policy of consumex redress when mistakes ave made in
truth in lending viclations. Usually, bank megnagement is mezely
norified of errors in disclosuxes, Tn preparation for this testi~
mony, we made a survey of the FDIC tyuth in lending examinations
over the last fisecal year, comparing them with our state compli-

ance examination. With only two exceprlons, the f£ifteen bank egam~
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In coutrast, fifteen state reports-revealed 961 offenses with
$35,180 in avercharges. Rather than merely informing bank
management of the mistake, we required the bank to rebate over-
charges to its customer, grant rights of rescission, or make addi-
tional disclosures that might have been omitted. I understand
that the Comptrollex's Office has amnnounced a policy of conzumer
redregs similar to ours in Connectlcut., I would expect ﬁhe othexr
agencieg will follow the Comptrollexr's lead. The Connecticut
Banking Department alse differs from federal agencies in its
cooperation with ivs sigter agencies, We work closely with our
Consumexy Protectlon Department in reporting false advertising
programs with respect to deposit or loan services. These are pro-
secuted undexr ounr state YBaby FTC Act", . We will continue to work
with the Consumer Protection Départment and the Connecticut
Attorney General's Office to prevent aﬁticompetitive or uhfair

and deceptive business practices, The relationship among Commis~
sioners and othex officials at a state level can be closey and
more commimieative than at the federal level,

Regardless of the effort of individual agencies, I
believe that there is a limitation to the effectiveness of federal
agencies in the consuer protection fleld for the fallowing reasons.
Thexe are three principal weaknesses in a federal scheme of
consumeyr regulation,

First, federal agencies and federal banking agencies,
in particular, lack the local contact to effectively respond

to consumer needs., These agencies only maintain regional

{nation reports sampled were veported by the FDIC to be in compliance. offices in some fourteen or fifteen cities. Their examining

staffs are always in a travel status with no consistent loeal

community assoclation. A consumer in Congecticut is not

i
i




g,

32

likely to make & long distance vall to Boston if he or she has a i
complaint. However, the consumer would be more likely to call

Hartford for redress. I am suxe in other areas of the country,

where distances are much greater, the communication problem would

be even more severe.

The second weakness in the presegt concept of federal
regulation of consumer transactions is the gj%nd toward extemsive,
rigid, uwniform regulations that tend towaidTQemoving all flexi-
bility in business transactions, causing extensive paperwork,

They are so complex that not even trained attorneys can fathom

these intricacies of regulation., The recent debacle with RESPA

disciosures was probably the straw that broke the camel's back

in consumer type regulation. With its rigidity and complexity, o
the original RESPA caused turmoil in the settlement of mortgage

loans that worked severely against the very persouns it was intended

to proteet, Truth in lending law is tending in the same direction.

Today, a personal loan form is almost as long and complex
as g wortgage loan form. I doubt very much that many people really
read thém. I attribute the eoﬁplexity and rigidity of federal
consumer regulation to a preference for wniformity at the federal
level, a lack of real contact with consumer lending praetices, a
great geographic distance between the enforcement officials and
the public, and reliance on a theory that disclosure will resolve
all harsh business practices.

The third weakness in federal regulation of consumer

credit transactions is a lack of expertise in compliance with
consumer credit laws. None of the federal banking agencies have

yet developed a significant force of trained examiners in the

33

consyitier credit field. Truth in lending and other consumer type
compliance has been an appendage to an examination report that

was really designed and employed to determine safety and soundness.
I commend the recent announcement of the Comptroller of the Cur-
reney to develop a trained staff of consumer protection compliance
examiners as a recognition of inadequate enforcement at the federal
level and I am certain the other agencies have similar plans under-
way but I still question whether even inereased effort by the
federal banking agencies will be sufficient,

- I believe there is an alternative to the present dizec~
tion of federal determination of consumer protection. Since !
consumerism ig essentially a loeal matter, greater effort on a
iotal or stgte level, both from an enforcement and legislative
standpoint.ikight be a more effective approach. Accordingly, I
offex the following suggestions:

(1) with respect to supervision over federally

chartered institutions, national banks, federal savings
and loan associations and federal, credit unions, gtates
that have been granted exemptions to enforcéytruth in
lending over state banks should be granted authority
to enforce such legislation over federally chartered
institutions, The federal supremacy concepts of
MeCulloch v, Maryland need not be extended to matters
fhat are essentially local., Consumers do not distinguish
between national and state banks. The Gonnectiout
Banking Department receives as many complaints about
national banks as gtate banks, yet we can only refer

such complaints to Bostont or exercise a moral suasion

o
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of limited effectiveness. On July 9, 1976, the Connecti~
cut Banking Department made application to the Board of
Governors to extend its truth in lending supervision to
federally chartered institutians.

(2) To encourage states to seel exemptions from ihe
federal truth in lending and other consumer credit laws
provision should be made for financial reimbursement for
such enforcement. Cost in these times of fiscal austerity
at a state ievel has been the reason given to me why so
few states sought exemption. The other reason has been
dislike of Federal Reserve's heavy handedness. Federal
aid has been common in law enforcement, another area of
traditional gtate authority. I believe that federal aid
for éonsumer credit enforcement not only of present law
buﬁ-élso for more innovative programs suck as the "Con-
sumer's Guide to Banking' published by this Committee,
would have public benefits well beyond those experienced
in other fields of public adminstration. Moreover, it
would be.especially appropriate for states with smaller
banking departments and fewer banks because those states
usually have limited staffs that could concentrate on
matters of particular local interest,

. (3) 'Sﬁate exemptions with &espect to federal con-v
sumer protection laws should be expanded to cover the
broadest scope possible. The precedent was set in truth
in lending and is continued in the recent anti~red lining

statute,
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(4)  Present consumer credit laws are ﬁoo detailed,
Rather than dwelling on detailed and very specific rules
of conduct, I would prefer laws with more general state-
ments of conduct buttressed by stronger and more active
enforcement. I would prefer employment of an unfair
and deceptive trade practice approach where the enforce-

‘ment would be directed towards the one percent chatlare
offenders rather than burdening the other ninety nine
percent with rigid complex operating rules or extensive
Teporting.

I readily concede and support the role of the federal
executive in oversight of m;tters of national public interest but
this role need not be implemented by detailed, rigid statutory
proscriptions.  Congressional Banking Committees have funetioned
mostly in that divection, probably because federal banking
regulation in the past had beeq congidered. the most';ervasive
and efficient form of wegulation. Other Congressional Committees
such as in the health and social welfare fields have employed
grant in aid programs to achieve certain poli;y objections. I
believe it is opportune to explore new directicns to achieve our

common' goal, fair treatment of the banking public.

* * *

T
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The Cramaax. Thank you, Mr. Connell,
Mr. Francis?

STATEMENT OF RICHARD FRANCIS, COMMISSIONER, MICHIGAN
FINANCIAL INSTITUTIONS BUREAU

Mr, Francis, Senator Proxmire, and members of the committee, X
am pleased to be with yuu here today to share our insights from the
vantage point as Financial Institutions Commissioner from Michigan.

1 feel that we are in a critical point in the evolution of consumerism
both at the Federal and the State level. We are searching for pro-
grams that are responsive to the consumers and that have a significant
element of accountability in them,

T alse think it is significant that we are at a turning point in the
evolution of consumerism, As I see it, a more sophisticated breed of
consumers s coming onstream. They are concerned about competitive
marketplace and they are taking a sophisticated approach on such is-
sues as redlining, electronic funds transfer and bank structure and
competition.

T think the history of consumerism in regards to how finnacial insti-
tutions respond is relevant. We have come through a period of con-
frontation to this era of sophistication. I do think we are in a period
now where the various groups can have a dialog that is constructive,
where for some reason—and I tend to put the blame on the bankers or
the financial institutions because they were more sophisticated—it was
a difficult period for everybody.

As my daughter said to me a couple of weeks ago when we were
riding down the highway and she said, “Dad, what is an agonizing
reappraisal 2” I think we are going through that right now aad just
learning what we just digested.

T think we are coming into a new era. Our search must be between
this delicate balance between programs that are responsive to needs of
the consumers and, on the other hand, recognizing the cost and burden
of consumer regulations to business.

My suggested focus for all consumers and programs is that we must
view them from the standpoint of the consumer, the man on the street.

Our experience in Michigan js that the consumers have a high degree
of frustration because they do not understand financial institutions, do
not know how to deal with them, Clearly a significant percent of the
public does not understand the substantive difference between a bank,
a savings and loan association, or a credit union, let alone the difference
between a national bank and a State bank.

Coonsumers have all kind of financial services, including retail fi-
nance companies, tend to come to our bureau at the State to ask us for
help. I don’t think that we can realistically ask the consumer to work
through the maze of complex regulatory structures in order to get
an answer to his problems.

I think it is also important that we have the view of what the con-
sumer is asking for as we approach the issue. ) i

T think, too, he is asking us for a broad range of services at competi-

tive prices; adequate information so that he can truly make a choice;

fair and responsive procedures within business~—and I have suggested

1
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here to my Michigan institutions that they develop an ombudsmen pro-
gram which I think is the key and has been the key in the area. of red-
lining, whether some financial institutions have come up with high
marks in community groups because they do have ombudsmen pl%—
grams that are available.

Finally, I think the administrative procedures will provide quick
fair, and inexpensive remedies by understanding governmenmi
agencies, '

Next, I cover the geographic and policy considerations. T outline
the Federal agencies that are located at: Federal Trade Clommission,
Cleveland, Ohio; Comptroller of the Currency, Chicago, I11.; Federal
Reserve Board, Chicago, I1l.; Federal Home Loan Bank B;)ard, In-
dianapolis, Ind.; Federal Deposit Insurance Corporation, Madison
Wis.; National Credit Union Administration, Toledo, Ohio. ’

How can a consumer who doesn’t understand the complex network
come to grips with this pattern of location of regulatory agencies?

. Of course, in Michigan we have a career person who is intimately
involved with the development of consumer programs and it is a very
direct charge of the Government that T be involved.

What has our experience heen in Michigan with regard to some
specifics? I sent out an extensive consumer questionnaire to all financial
Institutions, and got an interesting reply from one national bank say-
ing that they didn't have to answer our consumerism questionnaire
because we didn’t have visitorial powers.

. In other words, we couldn’t in national banks, This was an informal
1;{1111;1 of thing that we weren't identifying institutions, ag & matter of

CC.

In the area of redlining, we are now confronted with the fact that
financial JAnstitutions are saying that if we pass a law that requires
that the national institutions do certain things which we don’t believe
are onerous, that they won't have to comply.

A couple of years ago, merchants did a study on compliance with-
truth in lending and found that there was a high noncompliance factor
with the truth-in-lending regulations in phone conversations, They
eame to us and came to all the Federal agencies. To my knowledge
there was no follewup by any of the Federal agencies, We vi’rror‘*ouslj,3
pursued this with the State Bankers Association, savings and loan
associations; and all the institutions. I think we were singularly effec-
tive in getting a high compliance factor which was indicated by a
second followup survey. ‘ !

In another case, our attorney general pursued a national bank on
their advertising under truth ‘in. lending, pursued them under the
State Deceptive or Unfair Trade Practices Act, and the Comptroller
of the Currency took the position that the State had no interest in
chscussmg the separate practices with the national bank.

What 1s the role of the State? T think this all comes together under
police powers of the State and its right to protect its citizens. Because
of this quiltwork pattern of inancial institutions and re gulatory agen-
cles, T believe the States are in the best position to de\?elop brulf Te-
Sponsive consumerism programs. This was recognized recently by
éxuegtxge LeMaistre, Director of the FDIC, in a cor;uple, of speeches. I

Lol
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... Other areas where the States might appropriately assert supremacy are the
arens of BEPDS and consumer affairs, Recent efforts by State banking depart-
ments in both these areas demonstrate the ability of State banking to assert
positions of leadership. Needless to say, the case for this sort of Federal deference
to State regulation in any of these areas must be made to the Congress and in
my judgment should be made as aggressively as possible,

EFTS is an example, in my opinion, of what I call the crossroads
of commerce, where you have banks, State and National; savings and
loans, Federal and State; credit unions, both Federal and State; con-
sumer finance companies; community companies; retailers; and most
importantly, consumers.

How does this come together? T think each State has its own per-
sonality in regard to this and many other issues—again, an example
of where and how the State can assume an effective role for the con-
sumer:.

How can we do this? We can do it through laws, through admin-
istrative action, and through examinations.

T do have one concern that has been voiced by a number of national
institutions. That is that there be some kind of a safety valve, because
overreaching regulations could truly, in certain instances, affect serv-
ice to the public. I think that in some cases there should be this
dynamic check between the State and Federal system and some kind of
o safety valve, I haven't thought it out completely, but I think it is an
aren of legitimate concern on the part of the national institutions.
Again, T would conenr with Commissioner Connell that revenue shar-
ing is o kind of key. I think that is the reason why States have not
played a more aggressive role in consumer compliance. I think it isan
unfortunate commentary, too.

My experience has been that our consumerism department has to be
separated from the traditional examination division. T think that
safety and soundness were in the minds of banking agencies up until
very recently. Very frankly, you do get a little overwhelmed with
safety concerns, bub I think that is resolved by setting up a separate
department, putting it at a high level, a deputy position within the
bureau and making sure that there is some form of accountability.

T think the same is true with any financial institution, I think there
ought to be an ombudsman or a consumer department high within the

AEENCY.

Angther problem we see is economic illiteracy. Tt is very clear to us,

“the man on the street doesn’t understand the basic nature of his con-

sumer transactions. T think through our educational institutions and
probably in high school and even through educational programs of
finaneial institutions we should see to it that the consumer understands
very simple, syeryday transactions that he is involved with. I think
there should e some accountability on his part and probably best
played through this recognition of the fact that we do have economical
illiteracy.
* Cost benefits understanding, or more what I might even say we
might even have consumer fraud in consumerism programs, if we don’t
explain to conswmers that there are cost benefits involved in all that
we do and that they understand the tradeoffs that are involyed in each
regulation.

In other words, each regulation we put into effect could follow up
the commen axiom that there is no such thing as a free lunch through
the procedures or otherwise which I think we pay for them,
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T think that's OKX, too, as long as we nnderstand them. To me, it is
significant that the credit movement which was instrumental i;1 the
nourishment of the consumer movement is now expressing a very loud
“ouch” over the burden of compliance. I think that in the course of
developing any consumerism programs at the Federal level and at the
State level, we should recognize this factor and balance it insofar as
is possible.

I give note to the recent, developments by Federal agencies which I
think are fairly aggressive and innovative in responding to consumer
CONCErns, - .

- In summary, consumer programs must focus on the consumer who
is frustrated because of the ecomplexity of the regulatory framework
and beeause of his economic illiteracy. ,

Next, the State has a key role to play in developing consumer pro-
grams that are responsive. Revenue sharing is essential, )

Next, Federal agencies should be required to coordinated their
consumer programs with the State agencies. This could be the financial
institution commissioner or the State consumer commissioner, as is
appropriate. ’

Next, the States should have a representative of their system on
a joint coordinating committee that is involved in consumerism or
some other appropriate forwmn. It is apparent to me that one of the
problems that in involved here is in problem identifieation as well as
solutions. When States are given solutions and they have not been
involved in the problem identification as well as the development of
gﬁil;'gmns in a partnership sense, then I think part of the problem lies

We should have a statement of policy on consumerism. What is this
both at the State and Federal level? How do we integrate the needs
for profitable institutions and at the same time the detailed concerns
fo%speclﬁfc %rea\g of consumerism ? 4 o
o aflt(i 13%: tlﬁebl;gltlis are to assume the role they must step forward
qpég?i% ifzsﬁnsntli “;e. at the I*t‘?derz%l and State level should identify the
specific issues that ave a matter of concer a8sess our priorities
hve then b Fall B oncern and assess our priorities and

There should be programs for accountability in order to obtain
public confidence that we now lack. This might come through a publi-
cation of a summary of inquiries, complaints or other adnﬁniqtrative
action. Educational programs are essential, o

Finally, T think thet the principles involved should be closeness to
%ci)ﬁi;mers and understanding of his needs, flexibility, and accounta-

[Statement follows:]

SIA’IEMENT OF R CHAR! . 3
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ig I ARD J I RANCIS COMMISSION ER. DIIICIIIGAN F INANCIAL
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Senator Proxmire and other members i
y ) 3 oth g of the Committee, my name is Richar
?rggei;ie%r;gg tz;thOmlkl)ussxoneif ofvthe Michigan Financia'l Ixfstitutio{ll‘; %tfre?xllg
consumeriém. ave been asked te comment ot these oversight hearings on
We are at a very critieal point in the t
; evolution of consumerism, B
Federal and State level, we are searching for policies ang proél;nm: t?hgé: ztigg
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The consumer movement is taking a sigiificant furn in the direction of
emphasizing the need for an active competitive marketplace which provides the
broadest range of services possible. Consumer groups are now reflecting a great
deal of sophistication on such issues as redlining, eleetronie funds transfer, and
bank structure competition. Historically, consumerists feel they were met with a
stone wall when they attempted to articulate their frustrations on speeifie
issues, The response was to seek an overkill which reflected itself in such
regulations as the original form of the RESPA and the desire to put bankers
in jail,

Our search, then, must be for the delicate balance between programs that are
responsive to needs of the consumers and at the same time do not significantly
add to the cost or unduly burden business. It is in the context of this new
awareness of the meaning and the search by the Federal government and State
govermuents for more effective programs that I express my support for your
efforts to move into a generation of new policies and programs that serve
consumers and at the same time recognize the need for profitable finpncial
institutions.

SUGGESTED FOCUS OF CONSUMERISM

We should view consumerism programsg first and foremost through the eyes
of the consumer, ie, the man on the street, Our experience in Michigan is that
consumers have a high degree of frustration because they do not understand
finaneial institutions and de not know how to deal with them, Very clearly, n
significant percentage of the public does not understand the substantive dif-
ference between a bank, savings and loan association or a credit union, let alone

the difference between n National bank and a State bank, Consumers of all
kinds of financial services, including refail finance, tend to turn first to us as the
State regulator when they have questions or need help. We cannot realistically
expect consumers to undevstand the complex network of financial regulation.

Our focus should be on the realistic expectations of consumers and programs

to meet them. v
OUR VIEW OF REALISTIC EXPECTATIONS OF CONSUMERS

The following is a statement of how we in Michigan view the realistic expeeta-
tions of consumers, They want:

(1) A broad range of services at fair and competitive prices.

{2) Adequate infortmation in order to make a choice,

{3) TFair and respousive procedures within business. An example would be

an ombudsman program.
(4) Quick, fair and inexpensive remedies provided by an understanding gov-

ernmental agency.
QEOGRAPHIC AND POLICY CONSIDERATIONS

No Federal agency to my knowledge has an office in Michigan that deals direct-
1y with consumers. The IFederal agencies are located as follows: Federal Trade
Commission, 'Cleveland, Ohio; Compiroller of the Currency, Chicago, IML;
Federal Reserve Board, Chieago, Iil. ; Federal Home Loan ‘Bank Board, Indian-
apolig, Ind.; Federal Deposit Insurance Corporation, Madison, Wis.; and Na-
tional Credit Union Administration, Toledo, Olio,

This diverse geographic network makes it impossible for a consumer to know
where to turn in order to get responsive regulatory action.

My experience has also been that regional administrators for these agencies
come and go and they do not feel any significant relationship to Michigan con-
sumers. The Director of our Consumer Affairs Division is a career department
employee, Also, Governor Milliken has directed me to be actively involved in
matters relating to consumers.

When we sent a questionnaire on consumerism to all financial institutions in
Michigan, one National bank declined to answer on the basis that we do not
have “visitorial powers.” When a National bank thinks that it is above it all
and does not have to respond to a State Banking Commissioner on such a
matter, then I think we have real preblems. .

THE ROLE OF THE STATE

The State hag a significant role under its police powers in protecting its citi-
zens. Many States have been progressive and assertive in this role, Becanse of
the quiltwork pattern of financial institutions and regulatory agencies, I le-
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lieve that the States are in the best position to dev i
. s | S s evelop responsive cons i
II);;)gl‘&'lglli}. Thisg wag recogltlilzed by George LeMaistre, I)ir{l)gtor of thl:ull«z:ﬁl%:ﬁ
posit Insurance Corporation, in his recent speech hefor "er, £
Hepost, insuzance Corl , T efore the Vermont Bankers
“* % % Other areas where the statey might appr
s > & 5 - appropriatsly assert s
are the areas of EFTS and consumer affairs, Recent efforfs by stat(11 If:;ﬁﬁi?ﬁg
d(:partmon'ts in both of thes_e areas demonstrate the ability of state banking to
assert positions of Ieuderglnp_. Needless to say, the case for this sort of federa:
defergonce to state regulation in any of these areas must be made to the eongr‘ef(
:mq 1‘11‘1Py Jjudgment should be made as aggressively as possible,” -
' E‘l."l.s is“a good example of the Statg being the foeal point for regulation, It
rep e.s‘ents ! gl'ossroadg, of commerce” in which the participants are banks, bbth
State :111(1 Nat;‘onal, savings and loan associations, hoth State and National \éredit
uions, hoth‘ State and Natlonal, consumer finance companies, commuui,cationq
(S:()fn_panies,‘.sysfmns providers, retailers and, most importantly, consumers Eacﬁ
State hay its own pgrsonality and can best address such issues as ('onb:umers
rig}x}ts, ggvacy, security, and sharing, - 4 o
1e State can fulfill its role through laws enacted b i
he State 1 r y-the Legislature,
a;lm1nmtrat1w_ac@on and through examinations. Concern flzﬁg been e\tll)l;‘e?:;ﬁg
;11;«1))\(1&3]1; ﬁ(}):s;’l;iht{hoffsomtei Stz;te laws directly overreaching and negatively
r > growth of national institutions. It might s i
forlaciing the gro 8. It' might be possible to provide
‘Adequate funding is a key ingredient to offecti '
deg by ¥ a ke ient ctive State programs. T believe .
(‘ml.\ way tl}lb can pe accomplished in an across-the-board pro?;ram is for rg'%xiﬁg
a]mring-w}uoh obkusly‘must contain safeguards for the State system '
o My experience hag heen ﬂ_mt our consumerism department had to be éeparated
rom the .traditional ‘examination department because that department, v(aéy
Il)ir?ipquy was Apx‘eoccupwd with concerng for safety and soundness, A ('onsumeri%m
;‘o‘eillg:ll'cgﬁ;::llgmi tp}lﬁl(;edl at aigightpolilcy position within an ageney, In addition
c » 1t has a significant rols of poliey and program dev
communication with local consumer £re ?\11)8.1 ¥ #nd program development and

ECONOMIC ILLITERACY

We have found through our complai

W ¥ X plaint procedure, through discussions wi

i:)x;;:lu‘x:&ri 5’:‘?@33 (ﬁgﬁ tillllx_'?ugh di%cussgons with ﬁnanéial ins%itutions, tl?zftq t‘ﬁg};
; § > > Hliteracy, By this we mean that consumers do not un ler-
it&;ul the l)qsl_c natu;e of everyday financial transactions as well asg theitrli-iéhgs
; tna‘ 1 f(ﬁponfublliﬂties in dealings with financial institutions. They do not under-
}hel'f A }1(; ‘wus‘zons for tho‘ dgninl of credit or the impaet of their failure to pziy
qil)illli t( ef) s A‘ssumi.ng a willingness on the part of the public to learn, the respon-
h"ano.ivalc);nﬁli(%ﬁ(;}i;g;&g gxle p_rolblextxé sl%cimld rest with our educational systems and

§ 8, opecial attention must be given to helping cons
understand the implcations of their practical everyday ﬂnunciall dgaling?s‘.uners

COST BENEFITS UNDERSTANDING

The credit union movement i
which was very instrumental in the de
cre 5 velopment
:tl;lxél éz)l;)t“ﬂl of congnmer programs 18 noy expressing a very loud concerrrx’ over
o ims o:?d bur(}ens involved in compliance with consumer programs. I feel
pm*rm 1{01 ant thut we analyze the cost benefits involved in all consumerism
'lndgtl ns, The cumqlatwe impact of a volume of forms, cost of gathering data
‘th 1eﬁcost of special counsel hay become significant. Tt is beginning to impact
hoelxgg)t ixt:;a(;t; ogg,;a?lz%ﬁons ar(xld ?l,gimately the charge for services. This cost may
- , » however, our decisions must be made in .
:Lw&reness L impuc,t. ade the context of a total
Al80, we need to develop less cumbersome and lex ]
institutions, Thig might includk 3 e approval forms, fnd pramaer
S e exem
of axistamse, £ [ ptions, prior approval forms, and programs
RECENT DEVELOPMENTS IN FEDERAL AGENCIES ‘

In the preparation of my testimony, I noted three rece :

. ) 5 nt Federal programs
gtﬁrtl %101 si%nxﬁcunt. They are the Federal Deposit Insurance Corpomptiogxgl and
t'ollp roller’s program to identify diserimination in mortgage lending, the Comp-
‘1; ne;s program for full compliance with consumer protection laws through
€3 aul nation efforts, and the Federal Reserve's proposed rule in regard to equal
(‘mrg; et opportunity, Tach of these represents a well considered and progressive
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SUMMARY

(1) Congsumerism programs must focus on the consumer who is frustrated be-
cause of the complexity of the regulatory framework and the pervasive economic

illiteracy.
(2) The States have the key role to play in developing and coordinating

consumer programs that are responsive to the needs of their citizens. Revenue
sharing is essential to this objective.

(38) Xederal regulatory agencies should be required to coordinate their
consumerism programs with a designated State agency. This could be the
Financial Institutions Commissioner or the State Consumer Commission.

(4) States should have n “representative of their system” on a joint coordinat-
ing committee at the Federal level, This might also be accomplished best through
the Division of Consumer Protection that could be a part of a Federal Banking
Commission, This was a suggestion of mine in my testimony before this commit-
tee at the March 1, 1976, hearing on the Federal Bank Commission Act.

(8) A statement of policy on conswmerism should be developed at both the
Federal and State level. It should consider the balance between programs for
consumers and profitability, It should be based on cnmpetition and availability
of services rather than on excessively rigid and voluminous regulations,

(6) If the States are to assume their responsibility for consumers, then the
States and organizations representing them must address thig issue,

(7) Current consumer issues should be identified so that members of the
public, business and regulators can assess needs and priorities,

(8) Programs for accountability must be developed in order to obtain public
confilence, This could include publication of the summary of inquiries, com-

plaints and administrative action.
{9) Hducation programs must be developed so that when a person leaves

school he understands hig basic everyday financial transactions.
(10) Finally, consumers programs must be developed on a set of principles
that includes closeness and understanding of consumers, flexibility and account-

ability.

The Crramaran. Thank you very much, Mr. Francis.

As I understand it, Mr. Quinn has arrived with a distinguished
former member of this committee, & Senator whose advice and counsel
we always chierish.

Senator Hathaway.

STATEMENT 0F WILLIAM D, HATHAWAY, U.S. SENATOR FROM
THE STATE OF MAINE

Senator Harmaway. T wasn’t sure you would let me come hack as a
former member of the committee. :

The Crairman, We are happy to have you.

Wecould use you right now.

Senator Haruaway. Especially on an occasion like this.

I am very pleased to have the opportunity to introduce to you,
Mr. Chairman and the members of the committee, John Quinn, super-
intendent, Maine's Bureau of Consumer Protection.

John has worked very diligently, to insure that Maine’s consumer
eredit code has been vigorously enforced.

Prior to being appointed as superintendent, John served as the
head of the consumer fraud division of the State attorney general’s
office, and while in this position he initiated a number of successful
suits against land speculators and other unscrupulous merchants,

Also while serving in this capacity, John lobbied in the State legisla-
ture successfully for a more comprehensive statutory structure to deal
with the recurrent problems in the area of consumer credit financing
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and was named the first superintendent of £} i : .
byIt}lmt s comed the ¥ he resulting bureau created
ope this committee will listen ver !
to]staiy D o y carefully to what John has
1ve had interest over the last few months in the pr i
- .. » ! Obl 1 3
and, as a result of his writing to me about the problen% I b(iglu;?lé z;ésgg
the atte’ntlon of the chairman who saw fit to call these ’hearincrcé ' '
John’s testimony will raise issues not unique to the State of Main,
It our various State legislators enact legislation to cope with recurring
problems, it is important that our Federal regulatory bodies recou%
111%% %:he mtegn};y of these State statutes, T z
. vhen, as 1s the case here, Mr. Quinn’s bureau is limited t :
Ing mspections of State banks and must under Federalolzl:\(:rl fc(l)g?;;
to the Comptroller of the Currency to police national banks located
in tl}le State of Maine, it 1s imperative both to protect the consumers
1({1 the State and to be fair to all the banks located there that the
‘}(;l'ggl()l]]el‘ anfgrce. the State’s laws relating to national banks as
- i a X - % 3
ba?lks.uq y and effectively as John’s bure_au does in the sphere of State
Thank you very much, Mr, Chairman. £ i
. you { » Chairman, for both calling thess hear-
ings and giving me t. rtuni intr S nn &
th?i‘ c}:]ongn’i:t teeg me this opportunity to introduce Mr, John Quinn to
e Unrarrman. Thank you very much, Senator Hat
}Ve :are htap%y to have you, Mr. )éuinn. »wenator Huthaway.
unaerstand you interrupted a long-looked-forward-to vacatio
. " 13 * ¢ 3 * n t
g;:tt(giympms to come down here, mdt'fcatmg a heroic interest in thiils
You may go ri i
on I(IJII;?HI‘L.}’ go right ahead. Did you have a prepared sttaement, Mr,
I%I]r. %UINN. Yes, somewhat.
1e CrairmaN. Why don’t you go ahead. We would iate it i
; ad. ) \
you could condense it to about 10 minutes, if that is possl'zll))llzcmte e

STATEMENT OF JOHN L. QUINN, SﬁPERINTENDENT, MAINE
CONSUMER CREDIT ADMINISTRATION

%\\&Ir. (g,IéINN. ]‘f: would be happy to.
¥y statement, as such, is reall is ‘ ier rtl
had Dement, 18 suc Ir;mittee. y reliance upon the earlier letter that I
lahe SIIAIRM.'AN. Fine.
WL JuInw. In that letter, I tried to set forth the pr bl
arisen over the past 2 vears dur p e head of £ i have
ofﬁ’onisu'mez pr(l))tecbioi. 1s during my tenure as the head of the bureau
ack In August 1974, I as appointed superintendent of the b
consumer protection of t al . Credit Codo that 1 o
be81 rem%ntllly rection he Maine Consumer Credit Code that has
ne of the first problems I ran into was an aware
areness that
glft s:atgte?.that had been preempted by the code, the State’s O\ils?n?;
16 p‘:ueé . 1&'1-11;1(% Eﬁ}% ltqans lofdolx;er $2,000 to consumers which had a
6-pe itation, ha ‘ ‘ in substantial vi
tl()f:llxtl lhlrliumber lof fadlo b’smks. een found to be in substantial viola-
alking with the examiners on my staff and with the
. ] . wit ers
and the head of the banking bureau, it became clear that fliler: 1:;15;
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an obvious question as to whether or not substantial violations also
existed in our national banks and whether they would ever be uncov-
ered by the party charged with examining these banks.

At that time I contacted the people in the first region; as & matter
of fact, I spoke directly to Mr. White, who is, and I believe still is, the
regional counsel for the Comptroller. )

T had an interesting discussion with the gentleman at that time,

As you know, the Comptroller is charged with the enforcement of
our State consumer credit laws in the national banks. It was inter-
esting to learn in my discussion with Mr. White that he didn’t have
the faintest idea of what the statute was, )

The statute is referred to in our parlance in section 229 of the Maine
Banking Code, Mr. White didn’t know of the existence of section 220
and indicated that, if he was unawars of it, then his examiners were
unaware of it and would I be kind enough to send him a copy of it.

I told him I would be happy to. )

Since that time, up until a short while ago, I have been badgering
the Comptroller to locate the violations and to notify the consumers.

We had heard at about the same time from various sourees that
within the nationa] banks there were numerous violations as well.

In the State banks, though Maine is a small State, dyring the latter
part of 1974, there were uncovered something in the atea of $500,000
worth of consumer loans, which were in violation of section 229.

We had heard that a substantial number of violations also existed
in the national banks.

We were further informed by several State-chartered banks that
they felt. it was an inequity that they should be brought to light on
these charges when, in fact, national banks, which in some cases were
part of the same holding companies, went scot-free,

Apparently their point was that so long as we couldn’t enforce
against everybody, then we should let everybody go.

Well, we persisted. We informed the consumers, through the bank-
ing superintendent, of their rights in a usury violation that. none of
these loans had to be repaid and in fact we voided them.

After o number of pieces of correspondence, which are set forth
in the material that I sent to you, Senator, the Comptroller’s Office
persisted in claiming that no violations of this type existed.

Furthermore, they were doing a first-rate job of examination of
the national banks and that they were sorry that we couldn’t under-
stand the length and degree to which they had gone to protect Maine
consumers. .

As time went along, we continued to hear small outeries from State
bankers that o number of section 929 violations had oceurred in the
national banks and why couldn’t somebody do anything about it.

So, we continued to write letters to the Clomptreller. As you can
see, it got quite voluminous after o while,

Finally, in August of 1975, about a year actually, in April of 1976
I wrote again and asked the same question I had asked on several
previous occasions. ,

Thig time the Com}gt.lﬁl]er came back and said that yes, indeed,
they had found some 76 such violations in Maine banks.

T will back up just a moment to point out that in August of 1975
wo had written again, At that point.again, there were no violations.

1
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So, somewhere along the line they discovered these violations and
at that point they wrote to us and said that everything was fine.

So we write back and said, “Did you inform them of their rights
in the same manner that the consumers who do business with State
banks were informed ?”

Tt was reported back to us by first region people that they didn’t
tl;in%{ ’;hat was quite necessary, the banks involved had taken care
of that.

They had yet to this day to point out to us just exactly how those
banks took care of it.

My imagination supplies me with a number of suggestions. I have
not seen anything from the Comptroller’s Office in the way of concrete
evidence to know what they actually did. )

I think this points up what has happened in Maine and quite
possibly elsewhere.

That is, that you have a situation with the Comptroller wherein the
Comptroller is charged with insuring the liguidity of the naticnal
hanks in Maine and at the same time insuring that the National banks
comply with the State and Federal consumer credit protection
statutes, ’

_Well, there is an inherent conflict there. It is classic in this par-
ticular instance because it is set forth in the correspondence between
my office and the Comptroller’s office. ‘

_They state flatly that, with respect to Maine consumer credit ¢ode
violations, they have no intention of notifying consumers, while on
the other hand when my examiner locates violations of the credit code
in Maine, we hold & hearing and we notify the consumers of the viola-
tion and of their civil rights. o
. The Comptroller has on several occasions responded that thut is
impossible. They have every intention of maintaining compliance. It
doesn’t suy how, but when they do find violations, they refuse to ndtify
the consumers. ‘ ‘

He gives as a reason the possibility that there might be a run on
these banks, T didn’t take that too seriously until T had read Comptrol-
}loxd Sn11t§1 s response to you, Senator, with respect to the letter that I

ad sent, ‘

Tho CrramrMAN. Go right ahead. |

That is just a quoruny call,

Mr. Quinw, I thought perhaps my period was up.

The Craman. No.

~ Mr, Quiny. Comptroller Smith indicates in his letter that they pay
fully as much attention to compliance in the national banks on truth-
in-lending and the State consumer credit protection laws as they do
with any othér aspect of the banking statutes, including liquidity.
- If that is trye—and T have no reason to doubt Mr. Smith’s words—
then T would say that the national banks are probably in a very sorry
state because wo know for a fact, and T am sure that a number of people
here at this table can attest to that, that there are not or have not been
any examinations in national banks in compliance with truth-in-
lending until quite recently, from, T would say 1970 until 1975.

Well, until late 1874 there were no examinations in truth-in-lending
compliance in Maine that we could see. '
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In late 1974 and early 1975 it appears that there was some effort
made, presumably I would assume from the work of this committee in
the past, to review for some sort of compliance,

But we had situations where our State bank examiners would be
doing an examination of a bank-—I guess I will skip that point for a
later time,

I don’t want to get into that right now,

The point is that there has not been examination. The recent surge
within the first national region is the work of one gentleman who has
been assigned to that task.

I would suggest that, while it does not require a large staff on the
Comptroller’s part to maintain compliance with truth-in-lending and
State consumer protection laws, one man for the first region is perhaps
overstating his prowess somewhat,

The extent of their examination, even at this point in time, is at the
questionnaire level. They sent out and received information back on
questionnaires.

They have since that time set up reporting sheets for the examiners
to utilizo as they see fit.

I would suggest, and T think the examinations themselves on the
Comptroller’s part would bear this out, that, first, up until early 1975
you will not see any reference to truth-in-lending violations or compli-
ance violations in any of the banks in Maine and, secondly, since that
time, the State and Federal consumer protection laws arve given only
token surface treatment.

Again, that goes back to the conflict that you have with a bank ex-
aminer, a classic liquidity bank examiner checking for compliance
with State consumer protection laws. '

The two ave in conflict. When push comes to shove, in the cases that
I have scen, the bank’s liquidity is uppermost in the mind of the

Comptroller.

The Cuamman, Thank you very muech, Mr., Quinn.

Our next witness is Mr. McCaflrey.

STATEMENT OF JAMES A, McCAFFREY, DEPUTY ADMINISTRATOR,
OKLAHOMA DEPARTMENT OF CONSUMER AFFAIRS

My, McCarrrey. Thank you, Senator, it is my pleasure to appear
and testify concerning the activity of the three Federal agencies in
the State of Oklahoma. I wish to first indicate a little bit of back-
ground about our department in Oklahoma.

We are an exempt State from truth-in-lending enforcement, except
with regard to federally chartered institutions.

Wae are also a member of a 10-State organization called American
Conference of Uniform Consumer Credit Code States Administrators.

Our work in Oklahoma is in tandem with the State Banking Depart-
ment. Qur department regulates the consumer finance industry direct-
ly. The State Banking Department examines all State and chartered
institutions. At this time there are 18 member State chartered banks in
Oklahoma which are examined by the State examiners; 727 State
chartered banks which are examined by the ¥DIC and in conjunction
with our State Banking Department ; there are 208 federally chartered
banks which are examined by the comptroller.

1
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Soon after our exemption was granted in 1970, we undertook the
task of enforcing the truth-in-lending law in the State of Oklahoma
with regard to all creditors, Pursnant to that authority, we contacted
the various Federal agencies, including the FDIC and (;mptfolle:r for
the purpose of working out some solutions in order that we may assist
them or they may assist us, whichever, in order to bring about trus
enforcement of truth-in-lending for ereditors in Oklahoma j

I filed with the committee a series of letters from our de%artmenb to
tll(l)??)(* agencies on behalf of the State department beginning back in

t .

[ Letters follow:]

OKLAHOMA DEPARTMENT OF CONSUMER AFFAIRS,
Hon. Wiz B. Oax, Oklahiome City, Okla,, August &, 1970,

Comptiroller of the Curreney, Treasury Depar
bmpt 4 " artment
Washington, D¢, ’ v b

Dear S1x: The Uniform Consumer Credi
1 ¢ The U :‘ : it Code was enacted in Oklah
h{faxx.l‘e):e‘t?ee‘tixe J’uly‘l., 19’(':9. The Federal Reserve Board subsequenﬂo;n tz'loﬁgg
; l;xt 1 isclosure Provisions of the Code were similar to those of the Truth In
‘4‘( ‘1xd;xxg Ac;t anil pursuant to Section 193 of the Act, The Board exempted certain
(15(111. *fmxm_n(‘tions from regulation and control by Federal agencies Howei’er
thl‘jI exemption did not cover Federally charterad institutions, o '
m;\;;ﬁti:}x:ﬂﬁﬂj;(()f Oxft thle C()(Ille (142 0.8, 8-104(5) ) states in part: “The Adminis-
R bort anuually ., . on the operation on his off th‘ e 0
constimer eredit in the State, on the problems of 3 s L monns ohteimio
conxte: it 1 ¢ X : 8 of persons of small means o i
;)f; 1(]1)1((;.:1((;11’11 J;l?x;gx?]liegé;lal-iyt;xngg{ied in extending sales or loan credit bt‘%inzﬁg
e king the report, the Administr is n i “res '
:u,nfl mﬂlg(‘ ;mpropriute Teport | ¥ strator is anthorized to conduct research
n addition Section 6-103 states, “with respect to super | i i
) ; 3 N ; 5 ] ryvised finane -
t.mns., the powers of examination snd investigation (I Sections 3«%’31(1)(61?1311‘%&31()2(?)
g:'u:u:xgiixiuirstra{ive onforce;nient (Section 6~108) shall be exercised by tie official
seney (: Whose supervision the organization is sul ect Ali othey o
t’l];gr}dnnmmrator under thisy Act may be exercised by hix‘jx with resxgegé t?)“fseifgef
&‘..;‘e»u_ an‘noial organization”, In addition, Bection 6-105(2) states in part, “The
A ‘l lainistrator may request information about supervised financial drganiz’ation‘;
m’ix‘n the officials «I)r agencies supervising them", . ’
0 carry our these directives aud to obtain this inform
‘ C ' 5 ‘ ation the 8
gﬁ?ﬁ"ﬁ;l(?fﬁi ;1)1’0 Okllhalmntm1 at 1(l)xu request conduets specific oxaxnegn:xtt%(t)gfgxl}gf
; P this partment in all Stute ehartered banks, savings and lo -
P)“,"i‘(l?’ and eredit unions, Upon complvtion, each examinhtion ig returne:({utloc&i?s
¢ Ixmtywnt. A copy, of the examination iy enclogsed for your study.
or l‘l order to detel"mine the availability of consumer credit a8 well ag the degree
(W( {>xx11\1i§111c(» (31f I: ederally chargered banks with the provisions of the Uniform
‘,'il;alux‘nex Credit Code in Qklahoma, examination methods mwust he devised which
Wil be mutually szxti§lect()1-)'. This would slso apply to Federally ohartefed sAV-
unﬁgs :malgmn companies and credit unions , ‘ ]
= would appreciate your suggestions as to manner and m 4 i
information may be determined on a regular basis, ethod by which this
Sincerely yours,

RIcuarD L. WHEATLEY, Jr, ddministrator,

NATIONAL CONFERENCE OF COMMISSIONERS ON
oni UINIFORM STATE [AWS,
?%TI‘*‘tNIELlE- Bowsen, Bsq, ‘licago, 111, September 23, 1970,
“ducational Dircetor, National Con erence of Commi &2 H

Lutws, 1165 East 60th Strcet, C?higago, I, 7 Commissioners on Uniform. Stato

DeAR Nuin: Thanks for sending me th i
¢ Thanks so he Wisconsin correspondence ¢ i
Itll(x)(t' %glt(iltlilgc;gftféxuel ﬁ-?;ngt-;glt}l?g goféhe Currencg wiht.h respegt? to stite??ﬂfﬁr?lﬂﬁ
- find art 5 ing, However, I do think that since it e
might give some thought to obtaining frou’x the Comptroller of the tcg‘;irset:'cng

Y
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statement of the policy of his office with respect to state consumer credit laws.

As I understand the typieal bank supervisory policy, both state and fedqral,
examiners are instructed to take exception to any violation of any law, Since
the examiner's report is in effect the pankers report card, bankers generally
make every effort to avoid any exceptions. . .

However, when exceptions do arise, action by the supervisor 1§ general'ly
limited to ordering correction of the practice in the future, Of course, it the vio-
Intion results in continuing illegality, such as retention of an illegal asset, the
bank may be ordered to dispose of it. Similarly, if violation endangers the insti-
tution, a cease and desist order may issue,

As to past violations to which an examiner takes exeeption, I do not under-
stand that it is customary for the supervisor to order any action, Rather, he
leaves epforcement to private action in cases where private rights have been vio-
lated, And, of course, this is especially true in & case where the bank maintains
that its conduct is proper under the law.

In the Wisconsin case, the hank maintained that its conduet was proper.
Commissioner Doyle disagreed, but that does not mean to me that the bank was
acting arbitrarily. In case of disagreement as to the meaning or applicability of
the law, it seems only proper to me that the parties be relegated to the courts,
I should think that botl the Commissioner and the Attorney for the estate would
have had standing to raise the issue and if they were really concerned, I think
they should have done so. . .

In any event, I fail to see how any possible amendment to Section 6,105 coukd
constitutionally confer on either the Comptroller or State Administrator power

. to reach this kind of a problem out of court in thecase of a natipnal bank.

1 suggest the possibility of asking for a stetement from the Comptroller only
because this is an example of complaints periodically received to the effect that
the Comptroller customarily disregards state laws in his examination procedures.
T do not helieve that this is true and X think he would be willing to say so0.

Cordially, )
Harord K. REeap, Jr.

STATE OF WISCONSIN,
QFFICE OF COMMISSIONER OF BANKING,
: ¢ Madison, Wis., Aprit 15, 1970.
Senator Warrer J. CHILSEN, ,
Chairman, Advisory Committee on the Uniform Consunier Credit Code, Wausan,
Wis. o
Representative Kyie KENYOY, :
Chairman, Advisory Commitice on the Uniform (‘onsumer Credit Code, Tomul,
wis.

GextLEMEN: Cousideration should le given to revising Section 6.105(3) of
the UCOC relating to the powers of adminisirator with respect to finaneial
institutions. > .

This Department recelved a complaint from Senator Lorge and also from the
attorney of an ostate involving the failure of g national bank to refund the
unearned portion of the interest as required under Section 138.05(2) (a) as well as
the unearned portion of the credit accident and health insurance premium as
required under our credit insurance laws when the $2,367.72 loan was ?aid in
full by the ingurance company. The insurance compiny in paying thd death
claim paid the national bank the full amount of the interest of $361.18, the full
amount of the eredit life and credit accident and health insurance preminms of
8106.54 as wvell as the proceeds of the loan of $1,900.00, Section 138.05(2) (a) re-
quires that $341.68 of the interest he refunded and the insurance laws require
that the aecident and health preminm of $53.27 be refundesd.

When the attorney of the estate called upon the bawk te refund the above
amount totaling $304.95, they refused to even give him''a payoil figure stating
that their position “ag a matter of policy was, that.no refunds would be made
to the deceased’s estate or his widow and took the further position that this was
compleiely within their prerogative because the insurance was written for {he
benefit of the bank.)” This Department coiifacted the Regional Office of the

Comptroller of the Currency in Minneapolis and was advised by the Regilonal

Administrator Mr, Bushman: .

“We have completed our investigation of the matter set out in your Jetter and
have concluded that this is n matter of private right to which no direct asyistance
may be given by this office.” ‘
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This complaint was also investigated by the United States Senate C i
on Banking and Currency. They were advised by the Acting Comptt{;oglglx{l?f}tttﬁg
Currency, J. ’1‘(.1 Watson, oin Februnry 25, 1970 '

“yhile we disagree with the position of the bank in the dispute an
advised the bank by letter, we do not feel that under upplicablel law wedhlzll%?tlslg
authority to take the action you request. This controversy between the bank and
the estate involves interpretations of the note and the credit life insurance con-
tract, under the terms of which the note in question was paid by the life insurance
¢ompany. The congmct, having been made in Wisconsin iy governed by the Laws
of the State of Wisconsin and there is 1o substantive Federal statute involved
in the case, The Financial institutions Supervisory Ac¢t of 1966, commonly
referred to aw the ‘cease-and-desist’ power, was drafted jointly by the four Fed-
eral b_aukmg aggncies for the purpose of providing additional enforcement
remedies to use in problem bank and S&L situations. Up until that fime the
remedies available to the banking agencies, such as suspension of charter or
dep(_)sit insurance, were considered too drastic to be used effectively. There was
no intention on the part of the drafters of the bill to confer any jurisdiction
which had not existed before In any area of substantive law. Certainly there was
no infention tv se? up « Pederal systems of administrative courts to deal with
specific money claims by customers against individual banks.

We thm_k th'at every reference to the term *unsafe and unsound practice’ found
in the legislative history of the 1966 legislation will indicate that the phrase was
used in ?he senge of practicey jeopardizing the safety or soundness of the vank
or SdL involved and not in the broader sense of the general publie interest. To
adopt the latter construetion would give the Federal banking agencies powers
to enforce their assessment of the public interest probably greater than that of
any Feideral agency . . . to do otherwise would, in our opinion, involve a drastie
departure from the usual concepts of the jurisdiction of State courts and Federal
reilillutory agex;cies.”

My purpose in setting forth the obstinate position taken by the Office of
(.gmptroller of the Currency in refusing to require a nationgl bank to comg;;
with the laws of the State of Wisconsin is justification for the State of Wisconsin
to insigt that the Credit Code of the State of Wisconsin be administered by the
State and not by a Federal official whose chief counsel has advised them that it iy
not fhe'fqnctmn of their office to protect the public’s interest unless it would
Jjeopardize the safety or soundness of the bank or savings and Ioan involved.

I_n considering any. exemption to a supervised Federal financial organization, I
behe_ve that the Legislature of the State of Wisconsin is seriously jeopardizing
the rights of the ho_rrowing or purchasing public,

Inasmuch a§ tIn‘s matter will be discussed at our next meeting, I am taking
the liberty of sending a copy of this letter to each of the members of the Advisory

- Committee,

Respectfully submitted, ‘
S In . Jon P, DoyrE, Supervisor,
.5, In the event that you would care to review copies of the correspondence I
have in my file which are addressed to or which have emanated frompthe Office
of the Comptroller of the Currency, I will make them available to you.

OrranoMA Derr. oF CONSUMER AFFAIRS,

Ar. FREDERIC SOLOMON, November 3, 1970.

Director, Division of Supérvision .aml Regulation, Board of Govers
A ) SEIROTS,
Reserve System, Washington, D.C. ' 7¢  Tederal
Dpar Mg, SoromoN: In regard fo your letter concernin
) . Soroa : [ | g reports to the board
we would cerfainly be pleased to furnish the information to which you refer. In'
él(;lg(i)g%rixlthis information will be readily available to us and will not be difficult
e, o
I might make one further suggestion. As a part of our annm

v snggestion. As @ d al report to the
Governor_and legislature we intend to furnish the information to Whi('?l you refer
and also intend to specify categories of violations, thus indicating greas where

creditors seem to be having problems, ) #
0 As g part of the report it would not be difficult to relate our ex (srience since
'xe granting qf thg: exgmption,"however I-do not feel that there waly any change
whatsoever. ¥ixaminations, enforcement and education were all beiny carried on
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by this Department before and after the exemption, and Federal regulatory
bodies were not, and are not now doing anything in regard to Truth in Lending.
This is especially true in regard to federally chartered institutions in Oklahomas.
Sincerely yours,
Ricxarp L. WaeaTLEY, TR,
Administrator,

DEPARTMENT OF CONSUMER AFFAIRS,
Oklahomea City, Okla., December 9, 1970,
Mr. JoHN D. WILLIAMS, ]
State Bank Ci-nmissioner, Lincoln Ofice Plaza, Suite 12, Oklahoma City, Okle.

Dear JoEHN: Pursuant to our discussion of December 7, 1970, I respectfully
request that the State Banking Department follow the guidelines proposed herein
as your staff conduets examinations to determine that State Chartered banks,
savings and loan companies, and credit unions ave complying with the provi-
sions of the Uniform’ Consumer Credit Code and the Rule of the Administrator
of Consumer Affairs. ‘

(1) It is our view that the purpose of the examination of creditors by an en-
forcement agency is to establish a base for such administrative action ag may
be appropriate in the circumstances rather than to serve as a direct representa-
tive of an individual customer’s interest. It is compliance with the law that we
think should be sought by enforcement agencies—uot the imposition of sane-
tions. Sanctions should be imposed, however, in the event of individual consumer
complaints to the enforcement agency.

(2) When, upon a regularly scheduled examination of consumer credit trans-
actions, the percentage of error exceeds 109 but is less than 3094, the exam-
iners of the State Banking Department shall examine and complete an analysis
of all consumers credit transactions of the institution, If the percentage of error
exceeds 30%, the Department of Consumer Affairs shall be notified. ‘Whereupon
an examiner of the Department of Consumer Affairs shall complete the exami-
nation in accordance with the directives of the Administrator.

(3) Upon completion of an examination whether conducted by the State Bank-
ing Department -or the Department of Consumer Affairs, or botl, that part of
the examination designated “Uniform Consumer Credit Code” including analysis
of consumer credit transactions shall be forwarded to the Department of Con-
sumer Affairs. It shall then be the responsibility of the Department of Con-
sumer Affairs to prepare a formal report based on the examination specifying
therein all requirements the subject lender must meet, The original report and
& copy of the examination shall be forwarded to the creditor; a copy of the re-
part and examination shall be forwarded to the State Banking Department,

(4) It shall be the responsibility of the Department of Consumer Affairs to
insure that all requirements set forth in the report are met by the creditor.

(5) In the event of consumer abuses caused by willful conduct or lack of due
care, calling for administrative or ¢ivil aetion, or eriminal progecution, the De-
partment of Consumer Affairs will first present formal written charges to the
State Banking Department requesting such action as the Commissioner of Bank-
Ing may deem appropriate under the cirenmstances,

Sincerely yours,
Ricmarp L. WHEATLEY, JT.,
Administrator.

OXLAHOMAE DEPT. oF CONSUMER AFFAIRS,

. December 9, 1970,

Mr, MicHAEL DOMAN,

R.eyig,nal Administrator of National Banks, 1401 Eln Street, Suite 4800, Dallus,
e,

Dear Mr, DoMAN : Recently John D. Williams, Commissioner of Banking for
Oklahoma, and this Department egtablished certain guidelines and an under-
standing of the comparative roles of each departinent relating to examination
of State chartered institutions to determine and enforce compliance with the
provisions of the Uniform Consumer Credit Code and the Rule of the Adminis-
trator (the substantive provisions of Regulation Z).

Disreg‘ardix}g the status of Federally chartered institutions, the transactions
entered inte in Oklahoma are with Oklahoma consumers who are entitled to the
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i afforded by the provisions of the Code. The specimen examination
Iz)xg(t)ziec%tégnfan be successfully used to determine the degree of compliance and to
indicate errors in regard to maximum charges allm}'y;i under _Oklahoma law.

T take the liberty of*enclosing a letter to M, Wilfiams w_vlnch sets forth ex-
amination guidelines and an understanding of the cooperative effort which the
State Banking Department and the Department of Consumer Affairs have entered
into in an effort to insure compliance, .

I respectfully request your comments on this arrangement, as well as your
feelings as to a similar arrangement between your agency and this Department.

If you disagree with these methods, please be good enough to reply as to alter-
natives to ne end that Oklahoma consumers receive the same measure of pro-
tections in transactions involving Federally chartered credifors that they receive
in transactions involving State chartered or licensed creditors,

Sincerely. yours,

St vy ' Rrcuarp L. WaearLey, Jr.,

Administrator.

FEDERAL DEPOSIT INSURANCE (ORPORATION,
Dallas, Tex,, December 16, 1970.
AMr, Ricmard L, WHEATLEY, Jr.,
Administrator, Department of Consumer Affairs,
Oklahoma City, Okla.

DeAR Mr. WHEATLEY : We have your letter of December 9, 1970, regarding the
cooperation of this office with your department and, needless to say, we shall be
glad to consider any proposals that will promote this end.

We are aware of the liability that may acerue to insured banks for failure to
adbere to the provisions of the Uniform Counsumer (redit Code and so are very
interested.

Inasmuch as you have an understanding with the Commissioner of Banking
with whom we have a very effective working arrangement, this should take care
of any problems which are disclosed in State chartered institutions ag they are
examined by the State Banking Department. We examine State nonmember banks
but do not examine State member banks, so there is no point in duplicating its
offorty in this regard.

In the case of lenders who are National banks, which we do not routinely ex
amine, we suggest that you communicate with dMr. Michael Doman, Regional Ad-
ministrator of National Banks, 1401 Elm Street, Suite 4500, Dallas, Texas 75202

Sincerely, - ' )
QuintoN THOMPSON, Regional Dircctor.

DEPARTMENT OF CONSUMER AFFAIRS,
Oklahoma City, Okla., Junwary 27, 1971.
Mr. BUrForp B. LLANKFORD, .
Regional Director, :
205 West Ninth Street, Austin, Tea,

DeAR MR, LANKrORD: The Department of Consumer Affairs and the Admin-
istrator are charged with the implementation and enforcement of the Uniform
Consumer Credit Code in Oklahoma. In addition, I have adopted as a rule the sub-
stantive portion of Regulation Z promulgated pursuant to the Federal Congumer
Credit Protection Act. Further, Oklahoma has been granted an exemption by the
the Federal Reserve, and as a result thereof is responsible for the regulation
and control of consumer credit trangactions in Oklahoma. Eowever, the Federal
Reserve expressly reserved control and supervision of federally chartered lend-
ing institutions to various federal agencies.

I have no desire to infringe upon the jurisdiction of any federal agency, nor
to examine or investigate federally chartered institutions, except where Okla-
homa law would clearly require such aetion, I do have a duty, however, to deter-
mine whether or not Oklahoma censumers receive at least the same protection
when dealing with federally chartered instifutions as they receive when they
denl with state institutions.

‘Would you be good enough to forward to me information regarding steps taken,
if any, to insure that federally chartered credit uniong are complying with the
provisions of Truth-in-Lending as well as the Consumer Credit Code,
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Information which has come to me from officers of many federally chartered
lending institutions indicates that little regard is being paid to both of these laws,
Because of this, I urgently suggest that steps be taken toward compliance for
two reasons: (1) Truth-in-Lending is the law of the land and the Uniform Con-
sumer Credit Code is the law of Oklahoma and both laws must be followed, and
(2) continued disregard of these lawsg will place federally chartered lending in-
stitutions in the position of a sitting duck for class action litigation.

Sincerely yours;
Ricgarp L. WHEATLEY, JT.,
Adminigtrator,

OxrLAIIOMA CONSUMER AFFAIRS DEPT.,
January 26, 1971,
Hon. J. L. ROBERTSON,
Viece Chairman, Board of Governors, Federal Reserve System, Washinglon, D.C.

Dear ‘GoverNOR RoBserTsoN: I wish to respectfully express my concern about
compliance of Federally chartered, Oklahoma lending institutions with the pro-
visions of Regulation Z and The Uniform Consumer Credit Code.

I have previously written the Comptroller and the Regional Comptroller con-
cerning this matter. To date I have not received a reply. Copies of thege letters
are attached, I have also taken the liberty of enclosing my letter to John D.
Williams, State Bavk Commissioner for Oklahoma setting forth our understand-
ing of the manner and method of eo-operation between our respective departments.

I understand fully that supervision of Federally chartered lending institu-
tions is expressly reserved to Federal agencies and I have no interest in infring-
ing upon the jurisdiction of these agencies. I am concerned about OQkiahoma con-
sumers and the protection of their rights as set out in the Code and the Admin-
istrators Rule (Regulation Z). Experience with State banks, as well as statements
made to me by officers of national banks, indicates that for all intents and pur-
poses Truth-in-Lending is being ignored in Federally chartered lending institu~
tions in Oklahoma. )

. 1 sincerely urge your attention to this matter so that Oklahoma consumers
can receive the same protections when dealing with Federally chartered lending
institutions as they receive when dealing with State chartered institutions,

i Sincerely yours,

RrcuArp L, WHEATLEY, JT.,
Administrator.

DEPARTMINT 0F CONSUMER AFFAIRS,

Oklahoma City, Okla., January 27, 1971,
Mr. JAMES W. M¢BRIBE,
Supervisory sgent, Tenth Federal Home Loait Bank District, Topeka, Kans.
" Drar MR, McBrIDE : The Department of Consumer Affairs and the Administra-
tor are charged with the implementation and enforcement of the Uniform Con-
sumer Credit Code in Oklahoma. In addition, I have adopted as a rule the sub-
stantive portion of Regulation Z promulgated pursuant to the Federal Consumer
Credit Protection Act. Further, Oklahoma has been granted an exemption by
the Federal Reserve and as a result of thereof is responsible for the regulation
and control of consumer eredif transactions in Ollahoma. However, the Federal
Reserve expressly reserved control and supervision of federally chartered lend-
ing institutions to various federal agencies. ) :

I have no desire to infringe upon the jurisdiction of any federal ageney, nor
to examine or investigate federally chartered institutions, except where Okla-
Toma law would clearly require such action. T do have a duty, however, to de-
termine whether or not Qklahoma consumers receive at léast the same protec-
tion when dealing with federally chartered institutions as they receive when
they deal with state institutions,

‘Would you be good enough to forward to me information regarding steps faken,
if any, to insure that federally chartered savings and loans, as well as those who
are insured by the Federal Home Loan Board, are complying with the provisions
of Truth-in-Lending as well as the Consumer Credit Code.

Information which has come to me from officers of many federally chartered
lending institutions indieates that little regard is being paid to both of these
laws, Because of this, I urgently suggest that steps be taken toward compliance
for two reasons : (1) Truth-in-Lending is the law of the Tland and the Uniform
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Consumer Credit Code is the law of Oklahoma and both laws must be followed,
and (2) continued disregard of thege laws will place federally chartered lend-
ing ingtitutions in the position of a gitting duck for class action litigataion.
Sincerely yours,
RicHARD L, WHEATLEY, JT,,
Administrator.

Fepgrat HoME T.0AN BANK Boagp,
Topekae, Kang,, February 3, 1971.
Mr, RrcaArp L, WHEATLEY, JT.,
AdznZgistrg;o;, State of Oklahoma, Department of Consumer Affairs, Oklahoma
ity, Okla,

DeAr MR, WHEATLEY : We have received your January 27, 1971 letter regarding
the enforcement of Regulation Z and the Consumer Credit Code.

First, although there has been an education period since the laws first came
into effect, we have not found a disregard for the laws.

All insured savings and loan asyociations in Oklahoma are examined regularly
by Federal examiners. Each examination includes an analysis of compliance with
Regulation Z or the Uniform Consumer Credit Code, Noncompliance is reported
and appropriate changes in procedure are required. The Department of Banking
receives copies of reports and correspondence with regard to state-chartered
insured associations., At the next examination, there is a follow-up to determine
that necessary changes have been made.

If, ag you indicate, you learn of institutions which are disregarding these laws,
we will appreciate learning their identity. A prompt investigation will be con-
ducted and, if necessary, corrective action taken, We will, of course, keep the
source of our information confidential.

Sincerely,
f Jares W, MeBrior,
Supervisory Agent.

NaroNAL CREDIT UNION ADMINISTRATION,
Austin, Tew., February 5, 1971.
R10mARD 1. WHEATLEY, JT.,
Administrator, Depariment of Consumer Affairs, State of Oklghoma, Oklahoma
Oity, Okla. )

Dmgz Mr. WreAarzey: Ag you have stated in your letter of January 27 our
organization has been designated as the enforcing agency of the Consumer
Credit Protection Aect (the Truth in Lending Act) with respect to Federal
credit unions, It is our policy to examine each Federal credit union, including
those in Oklahoma, once each calendar year, It is our practice to determine at
each examination that each Federsl credit union is complying with the provisions
of the Act and the Federal Reserve Board Regulation % in the same manner that
Ithte’ credit union must comply with other appropriate laws and rules and regu-
ations. .

In determining whether the credit union is complying with all facets of the
Truth in Lending Act our examiners analyze the procedures followed. by the
credit union, the advertising practices, the procedures around the digclosure
statements, and: other related factors. In those rare instances where we find a
eredit union not following all of the requiremetits of Regulation Z we insist
upon appropriate and immediate corrections and we remind the officials of the
civil and eriminal penalties that could result from nonconformance. We have
not had a case in Oklahoma where g credit union refused to comply svith the
provisions of the Consumer Credit Protection Act, If we should find such & esse,
however, we would not hesitate to take whatever action would be necessary on
our part to bring about compliance with the Act.

We have three examiners permanently stationed in Oklahoma and others who
work there from time to time. All of them are fhoroughly familiar with the
requirements of the Consumer Credit Protection Act and Regulation Z, We do not
believe that Federal credit union officials can say that our organization is giving
little regard to Regulation Z as stated in the last paragraph of your letter.

Very truly yours, ‘
Burorp B, LANKIFORD,
Regional Dircctor.
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TEDERAL RESERVE SYSTEM,
BoARrD OF GOVERNORS,
Washington, D.¢l,, February 8, 1971.
RIcHARD L. WHEATLEY,
Administrator, Department of Consumer Affairs,
Olklehoma City, Okla.

Dear Mr. WHEATLEY : This is to acknowledge your letter of January 26, 1971,
concerning the compliance of Federally chartered institutions within the State
of Oklahoma with the provisions of the Federal Truth in Lending Act and Regula-
tion Z. We are concerned about your allegation.

Since we do not have direct enforcement guthority over these institutions, we
have referred your letter to the National Credit Union Administration, the Fed-
eral Home Loan Bank Board and the Comptroller of the Curreney for their
comments. When these comments are received, we shall contact you further,

In the meantime, it would be helpful if you could refer any complaints con-
cerning specific Federal instifutions to the appropriate Federal agency.

Sincerely,
N J. I, ROBERTSON,
DEPARTMENT OF (ONSUMER AFFAIRS,
Oklahoma City, Okla., March-23, 1971.
3r. RoBERT BLOOM,

Chief Counsel, Comptroller of the Curreney, Treasury Department, Washington,
D.G.

Dear Str: In order to establish the relationship between the Department of
Consumer Affairs and the Office of the Comptroller of Currency, as their respon-
sibilities relate to the Congumer Credit Protection Act (Truth in Lending) and
the Uniform Consumer Credit Code as adopted in Oklahoma, jurisdiction, au-
thority and responsibility must initially be established.

In this regard, Section 6-104 of the Uniform Consumer Credit Code provides as
foilows:

“01) With respect to supervised financial organizations, the powers of exam-
inatian and investigation (Sections 3-506 and 6-106) and administrative en-
forcement (Section 6-108) shall be exercised by the official or agency to whose
supervision the organization is subject. All other powers of the Administrator
under this Act may be exercised by him with respect to a supervised financial
organization.

(2) If the Administrator receives a complaint or other information concern-
ing noncompliance with this Act by a supervised financial organization, he shall
inform the official or agency having supervisory authority over the organization
concerned, The Administrator may request information about supervised finan-
cial organizations from fhe officials or agencies supervising them.,

(3) The Administrator and any official or agency of this State having super-
visory authority over a supervised financial organization are authorized and
directed to consnlt and assist one another in maintaining compliance with this
Act. They may jointly pursue investigations, prosecute suits, and take other
official action, as they deem appropriate, if either of them is otherwise empowered
to take the action.”

* In addition, the exemption granted by the Federal Reserve System to the State
of Oklahoma provided, in part, as follows:

“(c) Oklehomm, Except as provided in § 226.12(c), all classes of credit transac-
tions within the State of Qklahoma are hereby granted an exemption from the
requirements of Chapter 2 of the Truth in Lending Aet effective June 1 1070
with the following exceptions . . .

(1) Transactions in which a federally chartered institution is a eredito:”

Section 1-102(2) (d) provides:

*“(2) The underlying purposes and policies of this Act are

“(d) to protect consumer buyers, lessees, and borrowers against unfair practices
by some suppliers of consnmer credit, having due regard for the interest of legit-
imate and serupulous cereditors ;”

With this in mind, I am certaln that Oklahoma consumers may still avail
themselves of the debtor’s rights and remedies provided by the Uniform Con-
sumer Credit Code, even when dealing with a federally chartered institution.
There should be no question that Article & of the Consumer Credit Code, as well
as the other articles, grant to consumers additional rights and remedies which are
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not granted to them by the Conspmer Credit Protection Act or Regulation Z.
Those would include, but not be limited to, restrictions on deficiency jndgments
in Consumer Credif sales; unconscionability; the right to rescind on real estate
transactions, which is supplemental to the federal right of rescission; the right
to receive refunds where excess delinguency charges, deferral charges or other
finance charges are imposed ; the right to receive a rebate on prepayment ; the right
to receive a rebate of unearned insurance premiums on prepayment; the protec-
tion of the restrictions against charging of attorney fees on loans or sales where
the amount financed is less than $1,000; rights regarding notice of purchase of
retail installment contracts and the right to take advantage of Section 2-404
of the Uniform Consumer Credit Code relating to the assertion of defenses and
to take advantage of the nonexistence of the holder in due course doctrine;
ag well as other rights which would inure to them as a result of a diligent,
consumer oriented examination.

The primary problem is in regard to cooperation arising when the examining
agency of the federal government feels that its authority is limited only to those
responsibilities granted to the agency under the Consuwmer Credit Protection Act.
The question then being, is the federal agency responsible to assure that state law
iy enforced in behalf of the consumer in the individual transaction, in addition to
federal requirements.

The Oklahoma Banking Department is currently conducting intensive exami-
nationg of state chartered banks, savings and loan associations and credit unions.
The examination is then delivered to this Department and an examination report
is prepared and the requisite enforcement is effected. Through these examing-
tiony, it has been positively determined that bankers have many problems in
regard to compliance with Truth-in Lending and the Uniform Consumer Credit
Cude, These problems result in excess charges from improper computation of
annual percentage rate, in both loans and purchase of dealer paper; excess
charges in unauthorized insurance; excess charges in delinquency charges and
deferral charges; failure to refund all unearned charges upon prepayment ; fail-
ure to refund unearned insurance premiums upon prepayment, consolidation or
refinancing. In addition, and especially in the area of deferral of installments, we
have found that bankers simply are not disclosing the method of impositicn of
charges for deferral, resulting in both excess charges aund patent disclosure viola-
ktiox;:q. I am pogitive that this situation exists in national banks, as well as state
anks,

I am deeply concerned over the following dual problems resulting from the lack
of diligent examination:

(1) Excess charges, as outlined above, are occurring constantly, resulting in a
disservice to Oklahoma consumers, who are entitled to compliance with the lnw
by national banks, ;

{2) Lack of diligent examination, which daily exposes national banks to tre-
mendous liability for continuing patent disclosure violations, as well as excess
charges which must someday be refunded and could very well result in extrenie
financial loss for the banks themselves: A very serious situation of which bankers
are apparently unaware. ‘

The Commission on Consumer Affairs, as well as the Administrator and staff
o.f the I)epa}'tment have no intention of usurping or encroaching on the jurisdic-
tion, authority or responsibility of the Comptroller. We do:insist, however, that
step§ be taken to guarantee to Oklahoma consumiers the ame protection when
dealing with federally chartered institutions as they now have when dealing with
state chartered institutions,

We will be glad to assist in any way possible to determine that these rights are
enforeed. .

Sincerely yours,
Ricgarp L. WHEATLEY, Jr.,
Administrator,

I)EPAS’;‘:;II‘;N’I‘ OF CONSUMER AFFAIRS,
clahoma City, Okla., April 5, 1971,
Mr. RosERT BrooM, v APriL
Chief Counsel, Comptroller of the Currency,
Treasury Department, Washintgon, I.C,

I)EAR' Sir: Thank you for the opportunity that Herbert Branan and I had to
meet with you, Mr. Michael Doman and Mr, R. P. Parise on Tuesday, March 23rd,
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in Dallas, Texas, which eame about as 4 result of my letter to the Comptroller
August 5, 1070, and my letter to Mr, Doman December 8, 1870, ,

I appreciate your introductory remarks regarding our mutual problems,_your
indieation that a discussion of these problems would be timely and beneficial to
all parties. I also agree with you that the problems are primarily those \\ihxch I
outlined in the letter which I delivered to you at the time of our meeting on
March 23rd. . :

To reiterate, the primary problem is this: How will the rights and remedies
vested in Oklahoma citizens under the Uniform Consumer Credit Code, which are
in excess of those granted by the Truth in Lending Act, be properly enforced on
behalf of Oklahoma citizens when they deal with national banks, Regqlntmn Z,
Part 926, promulgated by the Federal Reserve Board, under the m_zthomty of the
Cousumer Credit Protection Act, 15 USC, 1601 FF (Truth in Lending) expressly

rovides :
P “(e) Oklahoma. Except as provided in §226.12(c), all classes of credit trans-
actions within the State of Oklahoma are hereby granted an exemption from the
requirements of Chapter 2 of the Truth in Lending Act effective June 1, 1976,
with the following exceptions: L .

(1) Transactions in"which a federally chartered institution is a creditor;"

I am cognizant of the jurisdiction and authority of the office of the Comp-
troller. I hope the Comptroller recognizes that I also have a duty to see that
Oklahoma law is enforced. :

YThe secondary problem is my concern that you and your staff recognize the
serious nature of violations of the Uniform Consumer Credit Code and_ Truth
in Lending as they affect national banks. Quite frankly, I was surprised at
Myr. Parise’s attitude when he stated that it would probably take a few class
action suits against national bankers before they really became eoncerned about
compliance, and tkat the Regional Administrator of National Banks could not
adopt a paternal attitude toward national banks. Enforcement by_ consequence,
or if you please, the use of a class action as an. educational tpol is drastie and
serious and every step should be taken to see that such lability is avoided. I
was also concerned by the statement that the Administrator of National Banks
had no duty to educate regarding the legal liability of national banks I presumed
this as a matter of course regarding banking matters Perhaps there has been
some change, .

You indicated that you would have to diseuss and study with your staft
regarding the interrelationship of Oklahoma and federal law. I would like to
direct your attention to a letter from the Board of Governors of the Federal
Reserve System to the Administrator of the Department of Consumer Affairs,
dated May 8, 1970, part of which appears ds follows: A

“Tn taking such action, the Board determined that the classes of transactions
for which exemptions were granted are subject to regulatory requirements sub-
stantially similar to those imposed under the Truth in Lending Act and Regu-
lation Z and that there was adequate provision for enforcement. The Board in
making its determination, did not consider the remainder of your statute, the
Uniform Consumer Credit Code, which as you know, goes beyond the flelds of
disclogure and rescission, except to satisfy ourselves that no other provisions of
that statute would contradict or nullify the disclosure and. rescission provisions.
Accordingly, this action by the Board cannot be construned as an endorsement
of the Uniform Consumer Credit Code,” >

This would indicate that the Federal Reserve at least hax found that no
conflict exists between the Consumer Credit Protection Act and the Uniform
Consumer Credit ‘Code, .

In my opinion, time is of the essence because national hanks are continually
exposing themselves to liabilities, if in fact such liabilities do exxst,'when they
ignore Oklahoma law as applicable to their consumer credit transactions. I look
forwnrd to hearing from you as early as possible,

ISt ] S
Sincerely yours, RrcmArD .. WHEATLEY, JT.,
Adminisirator.
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DEPARTMENT OF CONSUMER AFFAIRS,
Oklehome City, Okla., April 5, 1971.
Hon, Davip HALL,
Governor, State of Oklalhota,
State Capitol Building,
Oklahoma City, Okla.

Teag ‘GovErRNOR Harr : Pursiant to our meeting last Wednesday, I am forward-
ing to you copies of my correspondence with the ‘Comptroller of the Currency and
with Governor J. I. Robertson, Viee Chairman of the Federal Reserve System.
I have no correspondence from the Comptroller, ag this particular level of the
bureancracy refrains from putting anything in writing.

I want to veiterate my position in regard to national banks so that there will
be no misunderstanding. I am mot attempting to usurp or encroach upon the
jurisdiction and authority of the Administrator of National Banks. Our exam-
iners ecannot receive fees for examinations of national banks and we do not have
the time or sufficient manpower to conduct such examinations. I do feel a
duty to make certain that Oklahoma citizens receive the same profections under
the Uniformn Congumer Credit ‘Code wwhen they deal with national banks as they
receive when they deal with State chartered institutions. I am not convinced, at
this point; that national banks in Oklahoma are complying with the Uniform
Constmer Credit Code which grants many more rights to Oklahoma citizens
than Truth in Lending.

The lack of compliance should in no way be construed as a reflection on
national bankers, as their attitude toward learning the law has been exemplary.
The fact remaing that experience has shown us that only a diligent examination
can point out to bankers areas of violations,

A secondary problem, and one which has more meaning to the national bank-
ers themselves than to this Department, is the fact that because of violations
which are oceurring daily, national banks are continually exposing themselves
to liabilities through elass action lawsuits. Xf these types of actions are brought,
the dollar amounts involved will be quite large.

This Department has a duty to continue to educate all Oklahoma citizens
whether they be creditors or consumers, however, the lack of cooperativn from
the Comptroller of the Currency in this matter is distressing, '

If you have any further questions regarding this situation, please do not hesi-
tate to eall upon me. I will keep you advised of any further developments,

Sincerely yours,

Rrcuanp L. WHEATLEY, Jr.,
Administrator,

TiE ADMINISTRATOR OF NATIONAL BANXS,
Washington, D.C., April 15, 1971.
Mr. Rxcaarp L. WHEATLEY, JR.,
Department of Consumer 4ffairs,
Oklahoma City, Okla,

Dgar Mr, WasarLEY : This Is in reference to your letter dated April §, 1971,
and our meeting in Dallay on March 28, 1971, on the subject of the administra-
tive enforcement of the Oklahoma Consumer Credit Code. You have expressed
serious doubts about the extent of compliance by national banks in Oklahoma
with the provisions of the Oklahoma UCCC.

This is to confirm the advice given fo you in Dallas by the undersigned, Re-
gional Administrator Doman and Regional Counsel Parise to the effect that this
office has responsibility and jurisdiction over the administrative enforcement of
the Federal Truth in Lending Act for national banks, Prior to the effective date
of the federal act July 1, 1969, this office, in cooperation with the staff of the
Federal Reserve Board worked out a check list for use by bank examiners in
determining compliance with the TII act. All of our examiners have continuotisly,
since the effective date of the act, heen instructed on 'the provisions of the gcet,
Wherever violations are found, they are written up in the examination report,
called to the attention of bank management and necessary follow-up procedures
from both the regional and Washington offices are carried out in order to ob-
tain correction. In the rare case of the discovery of a willful violation, the matter
is forwarded to the Justice Department for possible prosecution,

In addition to the above field enforcement program, we maintain a group of
attorneys in Washington to investigate and to take appropriate action on com-
plaints recelved from the public concerning alleged violations of TIL.
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We believe that the ahove program of administrative enforcement fully an-
swers your comcern swith regard to those provisious of the Oklahoma ueee
which parallel the TIL act. Such provisions of the Oklahoma UCCC are not
technically applicable te national banks gince the exemption from the federal
act granted by the Federal Reserve expressly excinded federally chartered in-
stitutions, Therefore, the federal aet remaind in effect for national banks, and
wo shall continue to enforee said act with regard to Oklalioma National banks,

You have also expressed serious concern about possible violation of the other
provisions of the Oklahoma TCCC by national banks, As we stated in Dallas, this
presents a more complicated and difficult problem for this office Lo deal with ad-
mintstratively, Mr. Parise’s statement about class-action suits in this regard,
I am sure, did not reflect any lack of interest on our part in eompliance with any
aplicable state law on the part of national banks. Yis remark reflected & belief
which I share, that it would be impractical for our office to undertake to admin-
istratively enforce the detailed provisions of every state statute which may be
applicable to national banks. This is especially true in cases where the legislature
hias provided on elaborate set of clvil remedies for violations of the state statute.

There are also substantial legal questions involved, in our opinion, as to the
applicability to national banks of some provisions of the Oklahoma TQCC, Ob-
viously, this office does not have jurisdietion to finally determine these legal ques-
Hons and Mr. Parise’s remark was also directed at the desirability of having the
courts resolve such questions,

Your quotation frowm the letter of the Tederal Reserve to you dated May 8, 1070,
we do not think is revelant to the issue of the applicabllity of the non-disclosure
related provisions to national banks. The Poard’s finding that no provisions of
the Oklahoma UCCC contradict or nullify any of the provisions of the Federal

Pruth in Lending Act does not appear directed at the national bank applicability
question. That issue, as we see If, is the extent to which provisions of a state
statute governing lenders confliets with the provisions of the National Bank Act
(12 U.8.0, & and 86).

In conclusion, may I assure you of our inferest in ascertaining that national
banks olserve all applicable laws, both state and uational, and that we stand
ready to investigate any consumer complaints reaching this office, whether for-
warded directly or by your office,

Sivcerely, )
RoserT Broay, Chief Counsel.

JRSTEUISEEE A

T'EDERAL RESERVE SYSTEM,
Board oF GOVERNORS,
Washington, D.C., Mey 12, 1971,
RicARD T WHEATLEY, Jr.,
Administrator, Department of Consumer Affairs,
4545 North Lincoln,
Oklahoma City, Okla,

Drar Mg, WapaTiey : T appreciated your yeeent vigit and vour nving sent me
copies of your consumer adueation material. That material and the outline of edu-
cational aetivities in your letter of April 23, 1071, suggests that you ean be justly
proud of the job being done in Oklghoma. I have seen the film you sent us, along
with “There Ought To Be A Law,” both of which effectively present the argu-
ments for the Code.

In further reference to your letter of Junuary 20, 1071 concerning the compli-
ance of Federally chartered institutions within Oklahoma with the provigions of
the Federal Truth in Lending Act and Regulation 2 we have contaeted the office
of the Comptrotler of the Currency, the Federal Home Loan Bank Board, and
the National Credit Union Administration about your concern. I have examined
Alr. Bloom's letter to you dated April 15, 1971, and Mr. Fames W, MeBride's of
Fanuary 27, 1971, concerning the activities of the Federal Home Loan Bank
Board in enforcing the Act, and have received reports on the matter from the
Tederal Fome Loan Bank Boards Chairman and the Administrator of the Na«
fiongd Credit Union Administration, All of these agencies are committed to striet
enforcement of Truth in Tending, and all have requested that you aid them in
hetr efforts by furnishing whatever information you have concerning institu-
tHeons under their jurisdiction which are not fully complying with Regulation 7.
You might be interested to know that in an effort to jnguve that examiners are
adequately policing Truth in Tending compliance, the banking agencies, in o
coordinated effort, have vecently emphasized the importance of thorough Regula-
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tion % examinations to all Federal examiners, We are confl
¢ 0 X I dent th
gx;ll;lgggnote a h{ghtdegree gf compliaﬁee, and I do hope that yogtv??lf gffdoﬁgi
ringing any instances of noncomp innce within ;
t:ex%mz}:x of the élppropriate agency. ™ your kmowledge to the at-
yith regard to the problem of the treatment of Vendors Single S
ance raised in your letter of March 11, 1971, I am not sure Wlll%t Izgztxfr;sg Itl(])sxg:
previous letter to you of January 6, 1971, on the subject. It is certainly a two-
sided guestion, as indieated by the difienlty we had in finally determining our
position, expressed in interpretation §226.404 as amended August 1, 1970. We
gg«; txj):x?&%lrfg xla’gsit%lig g'exxx% ptoir{ts 1imsedﬁ in your letter, Nevertheless we Velieve that
; gt closely reflects Con S i i
arg e st < ¥y ongressional intent and accordingly
t was a pleasure seeing you, and I appreciate your courtesy in bringi
concern with regard to the enforcement of 3 i z Tty T
NG of the Code in Oklahome to my attention,

J. L, ROBERTSON.

STATEMERT oF RicHARD I, WHEATLEY, JB., ADMINISTRATOR oF CONSUMER

A¥w S OR THE STATE or OKLAHOMA BDI ORE THR N A
FTAIRS ¥ ETOR; D
’ TIONAL COB[MISSION

Myr. Chairman, ladies and gentlemen of the Commission: Th issi
asked for a statement eovering the following subjects regardhtlpg ’.%r?l%;??rllliséggi;;g ?
(1) the adequacy of staffing ag it affects our department’s capacity to fulﬁil
examination and enforcement responsibilities under the Qklahoma Truth in
Lending Act; {2) a genernl description of our department’s Truth in Lendin,
examination and enforcemeng; procedures, including sample check lists and ex{:y
amination reports; g3_) 4 brief summary of any problems encountered by ouy
department in examining and enforcing Truth in Lending; (4) any suggestions
our dep?rtmenj: may haye as to how the Truth in Lending law might be im-
proved ; and (8) o description of any arrangements for the referral of complaints
ggélnzixé);a;;ggintslixg& ofx;r gegartimené has with other federal or state regulatory
2 1 T énfo i
Agenciey respondibl reing Truth in Lending and whether such arrange-
The Commission has also asked for a statement covering enforcement of state

consumer i i ;. i il
Somst er credit protection laws by the agencies given responsibility for such

Z%y sg;.ttegnexét (i)s as follows: ‘
he State o klahoma was the second state to adopt the Uniform Co
Sredlt Code. It became effective July 1, 1969, The State of Oklahomzic xi};g I?lig
second state to receive an exe}nptmn under Truth in Lending, of control by fedemi
regulatory agencies of certain congumer credit transactions in Oklahoma, The
gxemptxon became effective June 1, 1970, A copy of the Code a8 adopted in Okla-
oma and a copy of the amendment to Regulation Z granting the exomption are
attached gnd market Exhibits 1 and 2, You are aware that the exemption was
gé-nnted after a finding by the Trederal Reserve Board that disclosure requirement;x
?n Iﬁéﬁd(i}gge were substantially similar to the disclosure requirements of Truth
At this t'ime, fhe Department of Consumer Affairs is not
AL | urt adequatel .
[v[;'h?o :181' du:: tl?x ‘%;ggk o§ \gls_xon ang state ﬁn{xnces. I now feel that ‘3&% af( iit:rfgg(sle
g s examiner, educationa ; e
optimum job could ’be accomplfshed. assistant, and o seeretary; a more

At this time the Department employs (1) Adminigtrative Assistant, (1)

Deputy Administrator, (1) General Counsel, (1) Direct i
e : z or of Educati
Field Investigator, (4) Field Examiners, (4) s'ecretaries, and (1) Adminig?fat(oir).

Beginning June 1, 1971, we e¢mployed two law students to operate our mobile

education cen
Cacatio enter for the summer, and a law professor as a consnltant for the

The bagic staff as listed, i3 almost a‘dequate to conduct regular scheduled

examinations of the 489 licensed lenders (consumer fi i
; + finance com S
;t;gullar. but random, examination of a portion of the estima(é.ed DE? g(l)%i)lo%r(l)g
n-lender creditors (retailers, auto dealers, acceptance companiés etc.i‘

Because the Department of Consumer Affairs is a separate state agency, a

cooperative agreement with other state agencies was arrapged as directed by

Section 6-105 of the Cod i g jurisdiction”
oach regulatory asency e, This agreement clearly sets forth the jurisdiction of

76-557—76-——5
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Cooperative examination of 236 state chartered banks, 29 state chartered
savings and loan associations, and 60 state chartered credit unions are carried
out in the following manner: .

Examiners of the State Banking Department conduct and complete written
examinations (see Exhibit 8) which are forwarded to the Department of
Consumer Affairs, where an examination report is prepared and returned to the
creditor bank (see Exhibit 4). This report clearly sets forth \(iolations and
demands for adjustments or whatever action is necessary to gain compliance
with the Code and Truth in Lending provisions, The understanding befween
the Administrator of Consumer Affairs i8 in writing (see Exhibit b) and is
strengthened by the fact that the Bank Commissioner is an ex officio member
of the Commission on Consumer Affairs, the body responsible for general
consumer credit enforeement policy in Oklahoma,

State Bank examiners and examiners from the Department of Consumer
Affairs have employed joint examinations in the past year. Iowever, as the
expertise of the bank examiners regarding Code and Truth in Lending pro-
visions has increased, it has not been necessary for Consumer Affairs examiners
to enter state chartered institutions for examination purposes. The prepara-
tion of the examinftion report by the Department of Consumer Affairs is suf-
ficlent verification of bank examiner activity to gain compliance and effect
implementation of the Code,

If a state regulatory ageney fails to exercise its authority, with resultant
damage to a consumer, the Administrator has the power and authority to te*e
action designed to protect the rights of the comsumer, Even though the Admin-
Istrator could not proceed administrafively against the creditor complained of,
and for example, revoke a charter, he could bring a civil action such as an
injunction, an actlon for excess charges, or atiempt to set aside an alleged
unconscionable agicement.

Written questiong are required to be answered as n part of each examina-
tion, These include questions relating to Truth in Lending and the Code, (See
Exhibit 4, and Txhibit 5). The guestionnaires ave submitted to managing officers
and office managers, Their angwers are compared to the actual computations in
the analysis of loans, and analysis of rebates, deferral charges, and insurance
charges. That is, the examiners carefully recompute actual transactions, check-
ing for annual percentage rate, term, amount, amount of rebate, deferral
charge or rebate of unearned insurance premium or finance charge. Actual
disclosure statements are scrcened for disclosure violations such as failure to
state annual percentage rate and finance charge, to properly authorize an

udditioinal charge for credit life, or to deliver a written notice of the right
to resecind.

All viclations are noted in the examinalion reporf, the written examination
of the office manager or managing officer of the hank, savings and loan asso-
ciation or eredit union, and compared to the examination of actual transactions,
If, for examyple, the lending officer says he is complying with the sections regard-
ing Right of Resclssion, and the examination reveals that no rescission ig in
faet given, Doth these facts are pointed out in the report and the pertinent
sections cited. This report is then forwarded to the office and management for
digposition,

The examination form and content, for both licensed lenders and state chartered
lending institutions are substantially the same and are all prepared by the
Department of Consumer Affairs, Department examiners alse conduct regular
examingtions of non-lender creditors, A check on open end disclosure transae-
tions is relatively simple, involving only a check of monthly billing practices
and the disclosure statement. A more extensive examination of creditors engag.
ing in closed end transactions is made, however, cheeking for term, computa-
tion of rates and charges, as well as disclosure violations, Such an examination
of Sears, for example, would resemble a lender examinption.

The great majority of creditors desive to comply, the main problems being
teaching them how to disclose, compute and rebate, and determine that their
forms contained no patent disclosure violations. However, in some instances it
has been necessary to bring revoeation proceedings where the examination
indicated a high degree of disvegard for the law. Also, In other cases we were
unable to enforce the law administratively and brought a clvil action against
pawn brokers to determine if this transaction is subjoct to regulation,

I have no suggestions to improve Truth in Lending, We do have some disagree-
ment with the Federal Regerve Board in the following areas:

1
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Mr. InA M. Mmrsrery, JONE 20, 1071,

(Jla'l'i nla‘”, Natl(m{ll C’Ommwsion on 00”8“”1»67 1’“1&720(’, 1016 IGth St’ cct, 2\; W.
Wﬂshinﬂtﬂn’, D.O’. ’ .
» ]

DEAR Mz, MrrtsTemw: T
Compe ¢ 1 appreciate the courteous
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Sincerely yours,
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DEPARTMENT OF CONSUMER AFFAIRS,
B . Oklahoma City, Okla., July 8, 1971.
Hon, WiLriax B, Caxp, . )
Comptroller of the Currency, Treasury Department, Washington, D.C.

Dear Me. Camp: On Wednesday, June 22, 1971, Mr. Justin Watson, Deputy
Comptroller, in testimony before the Nationai Commission on Consumer Finance,
stated that it was the desire of the Comptroller to receive from the states, check-
lists concerning the stites’ consumer credit protecion laws, and to sit down
with the representatives of the respective states to discuss methods of insuring
enforcement of these consumer protection laws in national banks. .

Accordingly, I am enclosing several copies of a checklist covering present
consumer protection laws in Oklahoma under the Uniform Consumer Credit Code.
These laws are in addition, or if you please, supplemental to Truth-in-Lending.
You will notice the checklist is broken down into (1) provisions relating only
to sales contracts assigned to the lender, (2) provisions relating only to loans
made directly by the lender, and (3) provisions applying to both purchased sales
contracts and loans, : .

You will also notice that the checklist not only includeg the points to be
checked, but also a brief synopsis of the Okiahoma law involved on the point for
your convenience, To the extent present Oklahoma law is amended or supple-
mented, of course, modiied or additional items would have to be cavered in the
checklist,

It might be finally noted that the Oklahoma Uniform Consumer Credit Code,
for this purpose, applies to exactly the same transactions covered by Truth-in-
Lending; the only difference being, as alluded to above, that the Oklahoma law
contning requirements for such transactions beyond disclosure;- It is these
re(uirements, which are covered in the checklist. . . i ,

As you may recall, information in substantially this form was sent to you
in August, 1970, as well as checksheets for use in the analysis of loans, rebates,
insurance, ete.

Please review this information at your earliest convenience. As soon as you
have done so, we will be.available to meet with your representative to discuss
how and when procedures can be introduced to guarantee that Oklakor a con-
sumers receive the same protection of rights when dealing with fedcrally char-
tered institutions as they do when dealing with state chartered institiiions,

Sincerely, _ ;
FrED H. MILLER,
(For Richard I, Wheatley Jx., Administrator,)

THE ADMINISTRATOR OF NATIONAL BANKS,
Washington, D.C., July 15, 1971.
¥on. Joxy D. WILLIAMS,
Bank Commisgsioner, Oltlahoma City, Okla.

DeAr Mr. WILtiAMs @ At the recent hearings of the National Commission on
Consumer Finance, several witnesses and Commission members maintained
that as a result of the inatcessibility of national banks to state examiners, such
banks were being subjected to less administrative enforcement of state con-
sumer protection laws than other lenders. The Commission requested and we
agreed (in the attached letter) to undertake a matching enforcement program
in each state, Accordingly, we would appreciate it if you would supply us, at your
edarliest convenience, with a copy of whatever checklists or other written mate-
rizis presenily are being used by your examiners or other state officials in the
éxforcement of any consumer protection laws applicable to banks in your state,
other than provislons which are duplicative of the requirements of the federal
Truth-in-Leading Aat, :

As we indicate? to the Committee, our Regional &fices undoubtedly will be
cgl?ng upon you for assistance and guidance in gettingup the program for your
state, ;

Please be assured of our desire to take whatever administrative action is
necessary to see to it that each national bank in your state is familiar with and
in compliance with the applicable state statutes.

A
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Kindly address replies to Mr. Frank Bilis, Chief National Bank Examiner,
X 3

Office of the Comptrol : ! P
D.C. 90930, piroller of the Currency, Main Treasury Building, Washington,

Singerely, k S

} WiILLiam B, Caap,
Comptroller of the Currency,

DEPARTMENT op CONSTUMER ATF.
' 5 AIRS,
. I -Oklahoma City, Okla., December b, 1973,
€ previous correspondence with the Office of the Comptroller, ‘
grmz. WCV Poxx, .
88t, Chief Counsel Ofice of the
Department, Wcishington,f D.o. Compiroller of ihe Gurrency,
Drar Mz, Porn: It was g pleasu i i
(It w re meeting with you an 3
%ﬁagufsxé%cgr%t meetmg‘ in Denver, Golorado.bYou will recsﬁlygggtrgﬁflesentauves
Laat I s theo gou copies of the correspondence that I had befween fh.;-e]%uested
Slonyna | Wiuofxiné)dtrggg]ll' %:(ﬁ) f&zp%ilg:ehcy a?ld the regional ofﬁeé‘ilh‘])lallagp%ﬂrg-
1 ] énce which speaks for aa
s ' Dot Eand elvered to SO0t Forma o e vt
1 e examination i
tz:l rOlei%}gﬁxgﬁgovgggggé gﬁgeﬁt;ysg\;e lzaviahundertaken a pro?jezcstu%))f:s r:éﬁf&i?ﬁgﬁf;
‘ ) 3 I as j i1
to s?gyﬁ);p;}uﬁh a compltete packet of zur ;apgggieiﬁt 1§ campleted 1 will be giad
DY to report to our Admini  our :
vgrix: rewarding and that Oklahoma éoﬁttir?ggll; ?t%a
with the Office of the Comptroller and the respe

U.8, Treasury

Sincerely,

JAMES A, MoCarFREY,
Deputy Administraior.

THE ADMINISTRATOR OF NAT
| MINT g TONAL BANKS.
Mz, Faatms 4 MeCarrnz, Washington, D.C,, Decemper 1w, :1978.

cpi Z/ Adn nisirato .Dep 7 ] 2/ .

2 f ’ ﬁ ¥

7) t ‘ niat I 7, art ment [7) Gon&umer A (]‘11‘8’ 01 iah()‘mw ()1t ()kla
yot Z

It was most enjoyabie and i
: nformat
officials in Denver, I trust that this ::i(lallggettllln‘g i T0E of futpeiier UCCC

between the states and the Comptroller's Office i

enclosi
1 : red testimony before M iv

mittee on Consumer Aﬂ’airstof the House -Comgxittee o%%ﬁk?rlllélgsg %\ﬁlrle)*com‘
tions £emi0 Comp oy, he staff is in the process of preparing recommei?gy:
eram. Our moomptrol I§ pu‘rsu,ant to the establishment of an enforcement o

various state oﬁieig 18 1 Jenver was but one of g Anumber of such meeting: it
e e togetheratﬁ eui) 251!1: ?gngs’ no:{ only te open lines of communicatiaézwéflltl
consummes eoigr i ~and programs .at the state level ofenfofcin‘é

I would tie most ap, inti i ‘
preciative o ing )
brocedures upon completion, Y trus?: ;?)if g;lnlgf: 1 Toce tg o apdated g

Mice on any 1aatter of mutual interest and conggrﬁee to contact the Comptroller’s

Very traly yours,

L GamL W, Poxw,
;. _ dssistant Chiey Ootinsel,
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OKLAHOMA STATE BANKING DEPARTMENT After receiving these representations of present and future compli-

ance, we met with the assistant counsel for the Comptroller in Denver

CODE L1 L : YO
UNIFORM CONSUNER CREDIT Date of examination: in 1978, at which time all the 10 credit code States met with the
Name of bank: County: o oI oxtahoma examiners and the counsel for the Comptroller in order to give to
e based upon the results of a selected sampling, upan statements made by them our forms and statement of our procedures which we use & spe-
ba#lg't: hﬁ%?;ﬁﬁ;ﬁttpeegm?ﬂ'}’gm‘l'éﬁsﬂg?saﬁ&eg.ﬁ?&es,pana upon qbservl?tionso tl::):! the examiner. In the case of negative Ciﬂlty phpck for t}'tlth-ln-lendm g and other consumer protection laws.
answers, detalls are piovided and management's promised remedial action noted, ; All this information was gratefully received by the Comptroller. Rep-
ves No resentations wore made inthe first part of 1973 that all of these systems
ttem ‘ would be observed and splll_n mto their own organization and they
i Saoemeonacecnaeanan o indee reality. :
finance charges and properly handling excludable charges? A WOHI'd, mdeed, b_ecome a .
313 e bank papetly gg:w{g}{giﬁ}};g, P“gﬁ",ﬁ’;ﬁﬁ}&}iﬂ,“ Being provided? : Without holding our breath too long, wo observed that indeed these
3. it the bigksi?ﬁ?‘é"&é’?ﬁ'gfrgg]s%'iiég; g%?:éggso;rgInsiv;ear@?unﬂ------—~--~-~-------------""““'* """"" changes did not come and (‘:VGI(li today we ha\aa f(gund, i & resxlﬂtg (;f
eriodic 0 _ ——— . . 9 N o )

4, Isthe b’;n&ﬂ}%’éiﬁ?ﬂgégn&t disclosures on credit other than ohpelg-b ’;Z W esiintal are e : looklng thlough our own l‘eCOJ: S concelnn_lb 1e Lypes o complaimts
5. With respect to any consumr paper purchased by the bank or field by ' that have been received on national banks in our State, that if any of
&, Arﬂ’iﬁ°dsc‘i5?3s'ﬁ'rf’eds"t?f‘eeﬁféﬁé"c'?nqug'lvigi{',sg}g,,ggg";go;‘gp,‘y"sgmu,,,m """" : these procedures had been, mgplemente(zid, the type and nature of these
O B e ool abaion” 1o ho rebale BIOPOrIY COmpUtGT. e arennan e : truth-in-lending type complaints would not have existed—I mean sim-~
9. Is the bank properly computing and making the rebale on credit lfe /DI things as disclosure and authority of insurance, excess charges—
10, 15 58 oot bnen grovided o crediior avidenced by an individaai e paperd o o and that, indeed, if truth-in-lending is not complied witl,, then what

44 I o bank stoperly absering resisin s o bothdiect and ndre pape-—-...-.- " apout the State consumer protection laws?
12, Based og)al‘\lﬂaamng cortect disclosures in its advertising? DR = T am reminded of the testjmony by Mr. James Snlith7 the present

2[,) Making proper ora] disclosures of annUal 1ates?ecesvemauavenesonsacermammmnnen . N P N ’ s L

Comptroller, concerning his activities by the Comptroller’s Office and

ANALYSIS \ his testimony before the National Commission on Consumer Finance.
There are representations that not only is truth in lending being com-
plied with, but the truth-in-lending compliance will be sought out in
the future and that, indeed, consumer type protection laws as such
will be adhered to. The fact is these things are not being done.

08-A , . : I also had the occasion to talk with & number of bankers in Olkla-
2-201 homa and some bankers who own State banks and national banks,
Their comments were very impressive. In the first Place, most of these

ber Number of Percont of
Type of loan exgrl:a'i':led er1ors erIars Amount

Comments: : . il iterated by the Cdmp f bzllpkers, indeed, a(lil 81’ them, ;’lndicateﬁl gmt tiuf]lll{-in-l%nding com-
- Mr. McCarrrey. These statements which are reiterate N ‘ pliance was 1gnored. Contrast that to the State anking department’s
tr(?l{é'r\z{rclgﬁrgnlesser extent by the FDIC and the Federal Ifeieg e activities in the State chartered institutions and banksg; Wl?ere truth-
indicate facts which are perfectly relevant today. The fact is 'tlm ) © . in-lending compliance and the U(3) (c¢) efforts for enforcement were
majoi*lty ofthe Federal agencies are not enforclngfm; truth-in-lending : extensive, That‘contrast Le ns to become more focused in those na-
in our State in nationally chartered banks. N he N : tional banks which are not visited by our State people in any way.
There have been arguments and statements made befox:e t&el &- : The obvious upshot is that if truth-in-lending is not being enforced,
tional Commission on Consumer Finance by the Comptroller ari tll'esizr neither is the State law. . .
other agencies, but primarily by the Comptroller, that truth-in- en‘sctn}cb f With regard to whether or not any of these consumer affairs depart-
enforcement at least was being conducted in all States aLnd that § ‘%e A ents within any of. these agencies is a reality, I bave no personal
consumer protection laws were at least being paid attention f% ) 21 ; knowledge that tl}ey are. X do have a comment concerning the'chp that
those examiners. Qur experience and the correspondence which f 'ed if the consumer is in a position to wish to have the accessibility to
with the committee will refiect that this is necessarily more perceive : those dlﬁ‘erentm.tlons of those agencies, how they find out how to get
than real. We have found simply to the contrary. _ .‘ there, the truth is they don’t know and they will never know and they
What is of major importance, however, are the comments d‘ ;e will only now know if they contact our officials, the State.oﬂicm‘ls. Our
counsel before the Comptroller baclk in 1970 and 1971 which indicate ; position is that at this time we, cannot examine these national institu-
the philosophy of the Comptioller at that time, Mr. Camp, ﬂlﬂlﬁ ﬂ]IJ" tions because of the preemption. In the beginning, requests for coopera-
parently to achieve compliance with truth-in-lending it wou dl % tion were made, but they refused to discuss the matter, That evolved
necessary that a few class actions be filed against national banks,‘t mf into statemenis being madle that they inspect for compliance and that
it was not the role of the Comptroller to set forth the posture 0 : banks were doing'a good job and were in compliance. :
paternistic attitudes toward national banks and, indeed, our efforts : They were safe in making these statements because we had no way
in the area of seeking compliance with truth-in-lending were not wzﬁr- ! to check them out, except through the type of complaints we received
ranted because of the exemption or the preemption by the federally ; fromthe average consumer,

chartered institutions.

]
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With regard to the activities on enforcement by these various agen-
cies, particularly with the Consumer Protection Act and, indeed, the
State consumer protection type laws, I must say that, unfortunately,
these likewise are not being done. o

I wish to point out that in 1974 and finishing in 1975, the Comp-
troller spent a good deal of money on a Haskin’s &‘Sells report pro-
posing a complete revamp of the Comptroller's operations in
enforcement. . ]

I wish to point out to the committee that nowhere in that repoert is
truth-in-lending mentioned or indeed any systems of training, manual
or anything, perceived by that accounting firm as being a part of the
Comptroller’s organization. .

Whether or not this sort of thing need be kept on to follow 1t
through, our view is that truth-in-lending enforcement is indeed a
specialty, that it is by its very nature different from the checks for
liquidity and solvency. Certainly, the federally chartered institutions
have a sufficient amount of regulatory activity going on in that area
and, as stated back in 1970 and which is relevant today, in Oklahoma
we have no interest in encroaching on that field. We only seek to do
what we feel is our responsibility, and that is to see that in reality
there is truth-in-lending enforcement. .

‘We feel that, as already has been suggested, the exemption be ex-
panded to the States who have been granted exemptions for truth-in-
lending enforcement in parallel with State consumer protection laws
as being an adequate and satisfactory solution to this problem,

As long as Congress continues to crank out consumer-type legisla-
tion, the result will be more of compounding the problem rather than
its solution, the States heing more accessible, being already set up to
gear for this type of specialty, .

The educational part of it is something which hasn’t even been dis-
cussed with regard to enforcement of truth-in-lending. Indeed, the
entire emphasis is upon what do we do after the violation, not before.
No preventive measures, nothing has been done on the Federal level
to achieve any sort of education in the area of consumer credit. There
has heen a good deal of lip service, but nothing has come through.

In Oklahoma, we have had this kind of an ongoing education program
that is second to none. We feel also in Oklahoma that the attitude that
. apparently Congress has and will continue to have is that verious
Federal agencies, such as the FTC, should be given broad substantive
rulemaking powers in the area of consumer credit. Our view and
warning is that this is a total and unequivocal mistake. The fact is
that the ralemaking power has been given to the wrong agencies. I
there are going to be rulemaking powers, and indeed substantive ones,
then the agencies which control banks, who regulate banks or who at
least are supposed to, should be given the job of creating those rules,

T cite for you, for example, the unfair credit practices rule which
has been promnlgated by the FTC. ‘

Our view, which is reflected in correspondence which is before you
and filed with the committee, reflects that nothing has changed in the
Inst 6 years, We request. and indeed plead. for some assistance from
Congress to alleviate this as a problem and to giveto those deserving
States which bave satisfactory and modern consumer credit laws the

1
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opportunity so that they can enforce for these types of laws to the
exclusion of the liquidity and solvency checks in order that, as a
reality, truth-in-lending can once and for all be complied with.
Thank you. ; ‘
The Cramyax, Thank you very much. -
Our final witness this morning is Mr. Irvin Parker, ‘ i
Mr. Parker?

STATEMENT OF IRVIN D. PARKER, ADMINISTRATOR, SOUTH
CARCLINA DEPARTMENT OF CONSUMER AFFAIRS

Mr, Parxer. Thank you, sir. ’

I am speaking on behalf of the American Conference of Uniform
Consumer Credit Code States. There are not many of us, but we are
bound together in presenting the unified position which I hope to
present in the next few minutes. The States are Oklahoma, Utah,
édah% Colorado, Wyoming, Kansas, Towa, Maine, Indiana, and South

arolina.

These States have all enacted substantially the uniform consumer
credit code between 1969 and 1974. You will note that is the same
period, roughly, in which the Federal Government has also been
actively involved in attempting to rectify consumer problems in' the
crc'%illlt area. o . ’

e organization, that is the national conference which T will refer
to as ACUCCCS, is committed to, and in fact directed in its statute
to unify efforts across the country to the extent that the States adopt
the code, to unify our efforts to protect the consumers, to make these
efforts relatively uniform so that consumers can better be educated
as to the economic factors of the marketplace and as to their rights
and responsibilities in the marketplace; and likewise so that businesses
Ic){lm comprehend their responsibilities and obligations in the market-

ace.

Of course, we are directed| also to correlate these State efforts with
efforts of the Federal Government. We are not considering ourselves
as an exclusive organization. Reading from one section of our code as
to the purposes of the law, we are to “conform the regulations of
consumer transactions to the policies of the Federal Consumer Pro-
tection Act and to make wniform the law, including administrative
rules. among the various jurisdictions.”

I have been listening to the statements made by the other people on
this panel, T have not heard any statements that were inconsistent
with statements that I have heard generally among all of the members
of these uniform consumer credit code States. They all seem to have
had the same experience that hzf(ms been related here,

T have had little personal sxperience enforcing lending laws. Tn
South Carolina, we have enacted the uniform code in two?mrts. The
first part in 1974 deleted thosd aspects of the code that dealt with the
lending business. :

CODSIITVIG‘I‘ISI’H: I wonld emphasize, is not simply a Federal phenom-
enon, As T implied in my statement, between 1969 and 1974 the States
have also heen active 1n consumerism. Not only the code States. but
other States which have not enacted the uniform code as such, have
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substantially the same provisions, Consumerism ig a viable of States’
legislative activity now, just a4 it is on the Federal level, and for the
came reasons. The people gof tired, asked for solutions, and began
to get them on the Federal and the State level. I have no doubt that
they will continue to get action on the State level if the States are In
fact allowed to operate in this area, L

Code States and others, as has been demonstrated, have moved into
and are capable of dealing with these problems of local citizens and
local problems which really, in my opinion, and in the opinion of the
conference, are beyond the capability of o centralized policing and
enforcement procedure.

It has been my experience, in working with the development and
enactment of the code in South Carolina and in other States that
many more States would have moved substantially farther in this
direction than have done so if we did not have to ¢ontend with this
problem of preemption the various Federal laws which have come
out over these years. L

‘We have frequently been asked by leaders of our communities, “Why
should we move for State enactment of the Uniform Consumer Credit
Code and thereby saddle ourselves with two ses of confiicting regula-
tions and two sets of administrators examining our operations and
otherwise interfering with business#”

That is a very valid observation and a problem for the businesses
and communities and it is a very sad situation for the reasons that
have been set forth here this morning; that is, that you have Federal
laws pre-empting State enforcement of laws which cannot be enforced
by the Federal machinery that is set up to do it. Consequently, we have
laws, but we have no protection for consumers, or no substantial pro-
tection. Consumer protection, it must be recognized, is both a national
and a local problem which can best be handled by close cooperation
between the State and the Federal agencies.

The position of the American Conference of Uniform Consumer
Credit Code Status, therefore, in substance is simply that consumer
credit protection is both a Federal and a State problem. Neither can
do everything that is needed, both can nssist. What is needed is a
differentiation and a clear differentiation of responsibilities along
lines of what works best for consumers and for the businesses who
serve the consumers.

Tt has been clearly demonstrated that the totel preemption attitude
of the Federal Government and Federal agencies is unworkable and,
in my personal opinion, an absurdity.

States should be the primary enforcing arm of both State and Fed-
eral consumer protection laws without respect to the charter which
a particular lender may have. As I have noted in my written state-
mont, it should be observed, and I think we frequently forget, that a
nationally chartered institution is national only in terms of its charter.
Its organizers are basically local entrepreneurs. Tts depositors are local
citizens. Tts borrowers are local citizens. It influences and is influenced

-

by local polities and economic and social conditions and, therefore,

in its entire lending operations to consumers it is & purely local con-

.

cern. Certainly, the integrity of the national financial institution is a

Federal coneern.
Fut wé submit that this should not and need not preclude State

enforcement agencies from simply looking at individual consumer

)
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credit contracts and determining whether these local people, bank
operators, are complying with State liw or Federal law.

Laws which can be locally enacted should be encouraged by the
Tederal Government, as was recognized by your Commission on Con-
sumer Finance. Laws which can be locally enforced should be locally
enforced and where the Federal Government must have exclusive
access, it should enforce both the State and the Federal laws alike
and just as vigorously, ,

Some examples of the problems that I have had some experience
with, if you will permit me: My staff attorney has recently dealt with
a_problem involving the Equal Credit Opportunity Act. I will not
identify the person or the institution involved, but I would like to read
from a memorandum to the fils that my attorney made concerning this
problem:

I returned Mrs. Blank’s call this morning. ing
spoke with and received a call from the Hrg;}}g%gg&gie}ﬁ{tg;gfgr‘g Rlﬁatllllf?; :!I]xg
later spoke with Joe Abernathy at the Board. She called to determine what
progress was being made on her complaint and what the process was for handling
such complaints. She asked for a copy of a statute and guidelines and was told
that they thought that they could come up with copies of these for her, but they
were not sure. She got the impression that they had not set up any p’rocedures
for processing Equal Credit Opportunity Act complaints, even though they
spoke z_xbout many complaints they do receive. She was not sure whether the
%ﬁg{aéligsdizhggpggfﬁﬁlyAricegvg concerned the Truth in Lending Act or the
to handle Bqual Gredit Opportumity Aot g)gﬁﬁ;‘ge ¥ did 20t have any procedure

This is & note for the file that my staff attorney made regarding a
complaint that we are attempting to resolve or help a consumer ;zet
i'e:s;olv%d. These nftes were mac(lie May 12, 1976, before I knew there

vas a hearing or I was suppose rticipate 1 ! g '
e arng pposed to participate in 8 hearing and make

The South Carolina Legislature, in completing the enactment of
the consumer code, came to the conclusion that it ought to exempt
from the uniform consumer code credit unions for the simple reason
that the National Credit Union Administration had talken the position
firmly that certain regulatory provisions of the consumer credit code
cannot be applied to Federal credit unions. Two-thirds of our credit
unions in South Carolina are Federal credit unions and the legislature
took the position it simply would be unfair and unworkable to try to
enforce this law against the State credit unions when it was not going

to be enforced or the same requirement be made with respect to the
Federal institutions. Therefore, to the detriment of the consumers, all
credit unions are exempt entirely from the application of the uniforni
consumer credit code in South Carolina.

One final demonstration. Friday, when I was advised that I was
supposed to speak for the American Conference before this committee,
I called a local national bank to try to find out some information about
how conswmers can get relief from problems involving a nationally
chartered institution, in particular a national bank.

The gentleman to whom I spoke is an intelligent banker with many
years experience in a national bank. He is a highly placed officer in
that banlk and, indeed, was extremely active in our ‘efforts to pass the
lending portion of the Uniform Consumer Credit Code. When I left
South Carolina yesterday afternoon at 4:30, he had not yet found out.
o left a note that when he does he will advise me,
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‘ iti i nee of Uniform
have stated the position of the American Conference of
C(;[nslumer Credit Col(){e States is first of all, that the States should nqté
be preempted from this vital concern for their citizens and, where 1
is necessary, if it is, in some areas, to preempt State enforcement, cer(i
tainly the Federal Government should enforce the laws diligently an
equally against all institutions so as to preserve the competitive situa-
tion as well as the consumers interests. .

T# the Federal Government is going to set up a_situation Vﬁheris
States are preempted from enacting laws or enforcing }aws% t te;r.l I
believe the Federal Government must consider the possibility o se 1{1‘:,
up a central complaint handling system as well as o central dleg}tll a-
tory agency so that at least everybody can find out who it 15 ana where
it is and how you ¢ontact them to geb problems solv’ed_ or to mqu_1t1}f
as to what laws are applicable and what the consumers rights are wi
respect to those. . ) )

Ipwould like to, if I may, Senator, have just 1 more minute. :

The Cramraax, I appreciate it if you would wind up in about &
m%}g:e}.mm another witness and I would like to ask some questions of
the panel.

. Parxer. All right, sir. )
%Iv}‘vould like to loolg at what South Carolina has done as an example

which I believe is worth mentioning. In addition, to enforcing tb%e
Uniform Consumer Credit Code, our legislature provides a depart-
ment of consumer affairs to receive complaints from the consuntu_ers
of all kinds of complaints arising out of the production, Rromobaoré
and distribution of consumer goods or services, to try to bring abou
a voluntary resolution of theso problems and, where that is ggttpos-
sible, to refer that problem ourselves to the appropriate State or

~deral agency for enforcement of any State or Federal law.
FeT?xe cm{i’sumjérs, therefore, regardless of their problem, will be able

to call the Department of Consumer Affairs with a well-publicized
toll-freo number and get assistance.

Thank you.
[Statement follows :]

o 1roR:M CONSUMER CrepIT CODE

ATEMENT OF THE AMERICAN CONFERENCE OF Un :

STSTATES PresENTED BY IRVIN D, PARKER, MeMBER 0F ACUCCCS AND ADMINIS
'mATon’on‘ 1HE SO0UTE CAROLINA DEFARTMERT OF CONSUMER AFFAIRS

i i » Credit
or 16, 1975, the American Conference of Uniform .Consumex Cre -
UCCGCS) submitted to the Federal Trade Commission a commen
icrf %;psotg?izgn( ?L‘:Gits propt))sed Trade Regulation Rule on Credit Practiﬁes. Betc_a,gxsl%
tlie rationale of our opposition to the Credit Practices Rule is equa 3{ It‘xigr ,ms t
to the subject under counsideration, we are attaching a copy of that ertier larl
part of this statement, for consideration by this Commxttee.hWe a (iucz:) m{
invite your attention to a quote 0;1 lll’age 2 from the Report of the Nationa
is er Finance ag Tollows »
mx‘?s i‘o I.l ggecggi?nr?ission wrges as its first choice the adoption of state llmvs c(llot
gigned both to assure fair treatment of all consumers and o give z’xll ore(s) ld
grantors equal opportunity to compete. TFailing this,.the Commission’s .:e;nnu‘
choice ig to urge Federal Tegislation to accomplish this goal, Ivgnforcf.zm@zl i 12 -
ever, i3 too broad to assign other than to the stetes, perhaps with Federol mom

s 3 + ”
toring (Bmphosts addad,. I demonstrative evidence on the issue of

not prepared to present muc ] 1 ;
Wl?(frt(;x(i?-etheo vgricaxs Tederal regulatory agencies are ‘dﬂigent. in enforézing;; cog
sumer ,protection jatws with respect to chartered lending institutions. Such evi-

donce is largely available only in the consumer 1oan records of such institutions
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and, as such, is unavailable to us. Our own enforcement experience, however, and
comments from State examiners, conversations with responsible officials of those
lending institutions and lavwyers for such institutions, along with our own
observations of violations of various consumer protection laws and obstacles
of consumers in lodging complaints, convinces us that Federal enforcement is sub-
stantially deficient. These conversations and observations reveal that many
lenders, ag well as the attorneys advising them, do not have & working knowledge
of the requirements of such laws as the Truth In Lending Act, Fair Credit Billing
Act, Equal Credit Opportunity Act, ¥air Credit Reporting and the Uniform
Consumer Credit Code. Such ignorance of these laws by those persons would seem
to us ample circumstantial evidence that not much is required by the Federal
agencies,

It is not our contention that Federal agencies don't care. We merely observe,
as did the National Commission on Consumer Credit, that enforcement of con-
sumer credit protection laws is too hroad and too local in nature “to assigr other
than to the States,” (See reference above to report of National Commission on
Consumer Credit,)

The Federal Government created a national banking system to enable it to
implement and manage national economic policles, To assure the financial in-
tegrity of thesa institutions, it was and is necessary to maintain & national regu-
latory system, Such regulatory system, however, did not originally contemplate
and is not now capable of individual consumer credit trangsactions for compliance
with various consumer protection laws. The regulatory mission was protection
of the institutions from mismanagement. Nor does it now appear to us either
necessary, desirable or feasible to assign to that (¥ederal) regulatory system
responsibility to protect individual citizens from the persons who run those
institutions,

Let it not be forgotten that a “National” banlk is national only in terms of
its charter. It is organized, generally, by entrepreneurs of the State in which it
operates. Most of its depositors are local residents. Its officers, directors and
employees are local residents, it lends primarily to local residents. It influences
and is influenced by local economic and social policies. It is only logical that a
local elected or appointed government official will have a far greater interest in
and ability to resolve problems which might arise between local borrowers and
local lenders than would a Federal civil servant whose only contact with the
State is frequently the lenders whom he visits-every year or two.

Moreover, only in our wildest dreams could we really expect consumer bior-
rowers to identify and locate the appropriate person in the Federal system to file
a complaint with. If he iy reasonably sophisticated he might know whether his
bank, for instance, is a State or national bank, But he would require the assist-
ance of a financial expert to determine whether it is a “State Member Bank” or a
“Non-member Insured Bank®. If he gets that information he can readily deter-
mnine from his copy of regulation Z whether he should call the Comptroller of
the Currency in ‘Washington, D.C.; the Iederal Reserve Bank “serving the area
in which the ‘State member bank is located” or the Federal Deposit Insurance
Corporation Supervising Examiner “for the Distriet in which the non-memher
ingured bank is located.” But even Regulation Z does not tell him what State or
town the appropriate Federal Reserve Bank or Federal Deposit Tnsurance Corpo-
ration Supervising BExaminer iy in, Assuming that he can communicate well with
the long distance telephone operator and get through the maze of office telephone
answerers hef:ore his three minutes are up he might reach a person who will listen
to his complaint, provided he still remembers what hie wag originally upset about.
No one seems to know what happens to a complaint which gets this far.

The simple fact is that ordinary citizens do not know and frequently cannot
find out how or where to register a complaint or make an inquiry about a practice
of o chartered lending institution. Complaints ultimately reaching State con-
sumer affairg’ offices indicate that consumers frequently atterpt to lodge such
complaints with State and Federal legislators, Better Business Bureaus, Chambers
of Commerce, Ralph Nader, Publie Service Commissions, the Federal Trade Com-
mission and a variety of other befter known State and Federal entities, At a
recent hearing in one of the Code Stateg a national bank executive with more than
30 years experience related that in his entire banking career he had known of
only a couple of complaints being referred or inquired about by the Comptroller
of the Currency. R .

The Uniform Consumer Credit Code states, as well ag many non-code states,
now have regulatory agencies with substantial consumer protection responsibill-
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tles and expertise in consumer credit. Our effective enforcement of our states’
consumer protection laws in the absence of equal Federal enforcement, iy cre-
ating unequal competitive factors between state and federally chartered lending
institufions, This flies in the face of the guiding principal of the dual regulatory
system and obstructs the worthy objective set forth in the Report of the Com-
mission on Consumer Credit (quoted akove),

The American Conference of Uniform Consumer Oredit Code States
(ACUCCECS) respectfully submits that: . L

(1) Federal enforcement of consumer protection laws affecting lending insti-
tutions is inadequate, unnecessary and =unfeasible; and

(2) States are capable of handling these purely local matters without prejudice
in any way to the integrity of financial institutions or to the duality of the State
and Iederal financial system.

We, therefore recommend that:

(A) State regulatory agencies be giver: clear authority to enforce state con-
suwer protection laws with respeet to ali extenders of consumer credit and in
thedsame manner, without reference to type of charter or license held by the
creditor,

(B) TFederal consumer protection laws be written so that they may be enforced
by state officials against all persons; or in the allernative,

{Q) A Single Federal Agency be given vesponsibility to receive and enforce
or have others to enforce all state and federal consumer protection laws along
with adequate staft and facilities, including 2 nationwide toll free telephone
nebwork to take complaints, answer inquirias and, in general, agsist consumers
in resolving their problems within the context of the various laws and regula-
tions pertaining fthereto, :

We would emphasize that the alternative is recommended only as a last resort
beeange we do not believe such 4 system could aver be as effective as local enforce-
ment, and the mounumental cost of such a federal agency would be nnwarranted
in view of the fact that states could accomplith these ends largely with existing
enforcement agencies,

AMERICAN (CONFERENCE OF
Unmony Consuaer Creprr Cobr STATES,
September 19, 1975.
Special Assistant Director for Rule Making, Federal Trade Comamission, Wash-
ington, D.C.

Dear Sir: This lefter is written pursuant to the solicitation for comment con-
cerning your proposed Trade Regulation Rule on Credit Practices, In our opinion,
the proposed rule should not be adopted.

The American Conference of Uniform Consumer Credit Code States had its
beginning in 1972 and now has a membership of ten states, The Uniform Con-
sumer Credit Code has been adopted in the following states: Oklahome and
Utah in 1969; Colorado, Idaho, Indiana, and Wyoming in 1971; Kansas in 1073 ;
Jowa, Maine, and 'South Caroling in 1974,

The objective of this Conference is to achieve harmony, understanding and
cooperation through communicention between Administrators in other jurisdic-
tions in enforcement wof the TUniform Consumer Credit Code. The Conference
gtoréves to achieve consistency of purpese, poliey, and provisions of the Credit
Code,

We feel the Code bag had an impaet on the development of Consumer Credit
Inw through the efforts of the states in which the Code has been adopted. Many
provisions in the TFederal Truth in Lending Act and the Federal Reserve Board’s
Regulation Z are traceable to the Uniform Congtimer Credit Code. The National
Consumer Protection Act and, later, the Model Consumer Credit Act, although
taking extreme consumer positions, follow tle structure of the Uniform Con-
sunier Credit Code. In 1971, Congresg enacted for the District of Columbin
comprehensive consumer legislation drawn in part from the Dnitorm Consumer
Credit Code. In 1972, Wisconsin enncted similar legisiation bhsed upon the Uni-
form Consumer Credit Code and the National Consumer Protection Act.

Adaptations of the Uniform Consumer Credit Code provisiong have been
enncted widely in credit laws of many states, The home solicitation sale pro-
vislon is perhaps the best illustration.

The National Commission on Consumexr Finanee was authorized under Title IV
§404(a) of the Consumer Protection Act “to study and appraise the functioning
and structure of the consumer finance industry, as well as consumer credit trans.
actions generally,” It issued its Report on December 81, 1972, The Repart con-
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tained some 100 recommendations intended to improve the consumer credit
marketplace. Over 40 of these recommendations were intended esclusively for
implementation by federal statufe; for example: amendments to the Truth in
Lending Act and to the Bankruptey Act. Of the 60 or so recommendations re-
quiring state action, at lenst 15 related to matters entirely outiside the scope of
the Uniform Consumer Credit Code; for example: branch banking and enforce-
ment of antitrust lasvs. Of the 48 remaining recommendstions, the Uniform
Consumer Credit Code, Working Draft No. 4 and Working Draft No. § and the
Tinal Draft, 1974, substantially implement the National Commission’s recom-
mendations, Thus, the Uniform Consumer Credit Code reflects a conscious and,
it is believed, successful effort to incorporate into a single comprehensive code
the majority of the recommendations of the National Commission on Consumer
Finance that were intended for impiementation by state action.

Enactment of the Code in the ten states in this Conference and the proposed
enactment in other states abolishes the crazy-quilt, patchwork welter off prior
layes on consumer credit and replaces them with o single new comprebensive law
providing a modern, theoretically and pragmatically consistent structure of legal
regulation designed to provide an adequate volume of ¢redit at reasonable cost
under conditions fair fo both consumers and creditors. Upon its ensctment, no
longer would credit regulation within a state consist of a maze of separate un-
coordinated statutes governing the activities of different types of creditors in
disparate ways., Al creditors dealing with consumers would be covered by the
same statute, Under this Act, the total consumer credit process—from advertis-
ing through collectiop—would be within the scope of regulation, with variatious
in the law based on functional differences in the types of trangactions mtlt\gr

than on the types of creditors involved. "

The provisions of the proposed rule by the F.T.C. parallels only & small nuip-
ber of the recommendations by the National Commission on Consumer Finanda,
Further, the Uniform Consumer Credit Code, in the various forms already
adopted, and covered by the proposed B.T.C. Rule. Therefore, it seems to this
Conference that the basic gist of the proposed Administrative Bule is to deal
with the job of regulation of the credit industry, and is rendered unproductive
and unnecessary when such job is either alveady adequately dealt with under
state statute, or is indeed available to all states through the Uniform Con-
sumer Credit Code, Final Draft, 1974. It also appears to this Qonference that
unless the responsibilities of the states to adopt realistic legiglation governing the
credit industry significantly fails, then and only then would it be proper for any
Administrative Rule to be adopted. Your rule should not be adopted, if for no
other reason than, historically, state authorities, pursuant to a state statute,
have alone been able to achieve enforcement of credit 1aws and adequate protec-
tion of the consumer, This i contrary to the record of enforcement by the II.C.
under the provisions of the Federal Trade Commission Act and Trade Proctice
Rules. In fact, enforcement abilities generally of the ¥,1.0. are lacking in every
sfaie in this Conference. In addirion, federal preemption might Jead to & total
lack of enf'oreement of the standards whieh you intend to impose,

. The National Commission on Consumer Finance has urged choices of priority
in gtate versug federal activity, In its Report, the Commission specifically stated,
on Page 4, as follows:

.« the Commission urges as its first chofce the*ndoption of state laws de-
signed both to assurg fair treatment of all consumders and to give all credit
grantors equal opportunity to compete. Failing this, the Commigsion’s second
cholee Is to urge Federal legislation to accompligh this goal, Xnforcement, hows
ever, i too broad to assign other than to the states, perhaps with Federal moni-
toring.” (emphasis added)

This Conference officially urges the Federal Trade Commission not to afdopt
this proposed rule unless it can be shown that the states significantly fail to
alleviate their own problems concerning the credit industry, We submit the
reality of the enactment of modern and realistic credit legislation in these ten
states and the favorable experience on behalf of the consumers and the suppliers
of crgcht in those states as proof that the FVT.C. need not adopt this rule. Unless
the Federal Trade Commission can demonstrate that this or any other proposed
Administrative Rule can do more than state statutes such as the Uniform Con-
Sumer Credi, Code, the making of laws should remain the prerogative of duly
elected ofiiclals and not administrative appointees. - .

Bincerely, .
JorN MICHAERL BRASSCY,
Chairman, Legal Agvisory Commitiee,

R
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The Cramaar, Thank you very much. .

T want to thank you experts for giving us what I think is really an
appalling story of lack of enforcement of the law, .

We are all supposed to Tespect the law and obey the law, bat it is
obvious that there is not even an attempt on the part of those respon-
sible for enforcing consumer credit 1aws to us. L

Wo have had a number of shocking illustrations here of violations
of State law, violations of the Federal law, no action by the Federal
ng&(zlncy, no cooperation by the agency with the Htato enforcement
bodies.

1 can tell you that we will certainly write to the appropriate agency
and get from them their response, chapter and verse, on cach of the
specific examples that you have given us, and we will let you know

what their responses were and the followup on them.

The example that you gave, My, Me(afirey, in the story you told of
a conspicuous lack of truth-in-lending enforcement 1S particularly
surprising and shocking. )

I got the impression from what you said, Mr, McCaffrey, and some
of the rest of you, too, that the Federal Government should simply
turn enforcement authority over to the States.

Mr, McCarrrey, That is correct.

The Crzamyan. And let the States do the job, It might work very
well in Oklahoma or in other States that ave represented here, but

‘would that be a responsible result in all 50 States?

Mr, McCarrrey, 1t is dificult for me to say on behalf of all the
States.

Tn relationship to the fact that in Oklahoma and nine other States

thers is suficient machinery to check fov enforcement in this specialty
are.
There would ba an encouragement on behalf of the balance of the
States if it became apparent that they would be given the opportunity
to cheel for compliance with their law, to enaet these pieces of
legislation.

Toven in Oklahoma, the various Federal agencies to a lesser and
areater degree do a better job. Perhops it could be fairly said that the
Tederal Reserve Board does a much better job than any of them.

Then maybe coming down the scale with the FDIC and finally at
tha bottom the Comptroller. :

This gradation destroys the competitive nature of any State law that
may be enacted, If it were brought in tune with some sort of competi-
tive status, then I think it would be o reality that some of these other
States could enact similax legislation a¥'the credit code States have,
and indecd some of the other States on this panel, so that these things
would be possible.

The Cramraan. But it sounds as if, if you follow that philosophy,
the Federal Government ought to get out of consumer protection en-
tirely and leave it to the States, .

You are not saying that, however ; are you?

Mr. MoCarrrey. Only to those States which can demonstrate that
they have adequate enforcement and adequate 1aws to cover that area.

The Crramaran. Who is going to Qetermine that? Are you going to
let the Comptroller determine whether the States have adequate au-
thority to enforee the laws?

4
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Mr. McCarrrey. I feel the Comptroller should be the last asked.
| ’l‘ile Cramaaxw. But they are responsible, you see, for the national

anlks, '

Mr, McCarrrey, That is true for the national banks,

The Cmamyan, Then what agency?

If not the Comptroller, what agency would he able to determine
whether or not the States have the enforcement machinery and the
will to enforce the truth-in-lending law, for example, with respect to
the national banks? .

Mr, McCarrrey. As it sits now, with the Federal Reserve:

The Crmammmax. But the Federal Reserve doesn't have jurisdiction

over the national banks; the Comptroller does.
_ Mr. McCarrrey. Only for enforcement purposes, but for the.draft-
ing of the truth-in-lending regulations, the granting of an exemption
and the exemption process is available already with the Ifederal
Reserve, i

I think that they, in discharge of that duty, ave doing the type of job
that the Congress indicated. ' h )

The Cnamaax, Then would you say the Federal Reserve would have
f’llﬁ ability, the will, and the capacity to determine whether or not the
State had the capability of enforeing the truth-in-lending laws?

My, McCarrrey, At least it would be based on precedent.

The Cramraan, It just seems to me that there is something unique,
and T can’t find o precedent and the staff can’t tell me about a precedent
for the Federal Governnient passing laws and then telling the States
to enforce the laws, ‘ i

Mayhe there are some. The staff tells me we did something like that
with mobile home standards, but it hasn’t legally gone into effect.

At any rate, it is rather rave. It would scem that there is a logical
association between the determination of a body to pass a law and then
for that same level of government to enforce it. -

Mr, McCarrrey, As it stands now, Mr, Chairman, the Federal Re-
serve promulgates the regulations and the FTC endorses them, and
the other agencies enforce it. ’

In fact, the enforcement end of it is falling flat.

The regulations are certainly being promulgated.

N {;ﬁlllgn%xéa;ﬁn?% Itk?ow it doesn’t }_vork. We don't deny that, We
v ate that for a minute. Yo sreent, abs
Noht To o inute. You are 100 percent, absolutely

Atleast it is not working as well as it should.

The question is whether this is a solution for the Federal Govern-
ment to pass laws and then to say that the States and the local govern-
ments can earry them out or the State can carry them out,

Mr. Quixy, Exeuse me, Mr. Chairman, could I make one small
comment ?

The Cuarmax. Yes.

Mr. Quiny, My own belief is that it is not necessary to turn it over
to the States, ‘

hmlgwe no particular desire to. I have my hands full with my State

" The answer, however, that I thinkwould arise is that on ‘

) ) hink w . OTICe TNy eXam-

iners enter a national bank for compliance with the Maine Cdﬁmumer

Credit Code, obviously the same transactions that we would be re-
76-557—76—6
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viewing are the same onse that potentially will have the truth-in-lend-
ing violations. . ) ) . )

T think that the Federal agency charged with compliance is obvi-
ously going to know this and the house will be very clean before we get
there. . :

T would havo to assums that, if that is not the case in the ﬁrst 6
months, it will certainly be the case thereafter because obviously we
would have the ability to report widespread infractions and noncom-
pliance, if they existed, to this very committee, .

T think that that is the sort of thing that would bring about com-
pliance in the long run. i o

I have to agree and I know, for instance, that some States in New
Tngland are not.as strict about enforcement in truth in lending.

The Crmarraan. The history of consumer credit legislation is very,
very recent, One of the principal provisions, of course, was the truth-
in-lending law'that was passed in 1968 after the Commonwealth of
Massachusetts pioneered their own law. . )

Tt. was the first State that did it, however. Other States didn’t do it.

In the Fair Credit Reporting Act, Oklahoma was the only State in
the Tnion thet had any legislation. This was weak and, from every-
thing we could determine, it wasn’t enforced at all, so 1t was pretty
hard to do it because the credit reporting agencies were outside of
Oklahoma. ) )

Georgia had the biggest one, of course. So, in those areas, particu-
larly in eredit reporting, we had to have a national law to malke it
really effective. )

There vas no initiative. There was no comprehensive effort on the
part of the States to do the job. R .

So, the Federal Government had to step in.

Now we are being told that these consumer credit bills that we passed
are not being enforced and I think you are highly responsible, able
people. I think you are undoubtedly speaking the truth,

You ave telling us, however, that we should turn over the enforce-
ment to the States, and the logical conclusion would be to turn over the
whole thing. -

Ar. MeCarrrey. Mr. Chairman, I suggest, first, that the process be
examined to separate liquidity and solvency compliance from this par-
tienlar area and specialty area concerning consumer credit.

Tf that is done first, then if an agency is created within the Tederal
Government to specialize in that area, it would seem to me the next
couple of steps would be t allow those deserving States which al-
ready have a machinery set up with educational programs, with en-
forcement activity ongoing, because of the substance of the State law,
it would just seem to usto be more efficient to do that.

The Crzairaan. And you would rely on the Federal Reserve to make
that determination? - '

~ Mr, McCarrrey. In relying upon precedent, that would be one im-
medinfe solution. o

Ms. Greenwarp, Could I say that I wasn’t testifying that I wanted
the State to examine national banks in this area.

What I was saying was that I thought it should be made abundantly
clear to the Federal regulatory agencies that when a State has filed
with the Federal Reserve for its law not to be preempted or in other
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ways it is clear that a State law had not been preempted, then it is
t}xe jIOb of the Federal regulatory agency to assure compliance with
that law.

We have found at the Federal Home Loan Bank Board a more
intransigent position than that of the Comptroller. The Comptroller
may not enforce it, but at-lcast he gives the lipservice to it that he is
supposed to be doing so. ,

. ’il‘he Federal Home Loan Bank Board says we are not supposed

o be.

It seems to me what we are asking is that when a law is not pre-
empted it is not premepted for any institution in the State, and it
doesn’t matter, really, so much who enforces it but that it is clear that
it is supposed to be enforced, that an equal level of consumer com-
pliance is being expected in that State from all financial institutions.

The Crmammax. Actually, these hearings were supposed to be pri-
marily directed at the three bank regulatory agencies and the com-
mereial, and not the Home Loan Bank, -

) Thfe claise you made with the Home Loan Bank is the most devastat-
ing of all.

What ygu are saying there is that the State passed legislation and
tl)mt they want to enforce it in the State and the Home Loan Bank
Board said these are Federal institutions under Federal jurisdiction,
forget about it. They are not going to be enforced against these agen-
cles betause they are Federal agencies,

Ms. Greenwarp. Or they can voluntarily comply.

The Cmamman. So, you have gone to court . ... asked your attorney
general to hring suit. ’

Ms. GreenwaLp. Against the institutions that are violating the law
that isright. ’

The CrAIRMAN. When was that suit ?

I imagine it will be & long time before we get a conclusion on that.

Ms. GreeNwaro. I am not sure.

The Crxamman. At any rate; when was the suit brought?

Ms. Greenwarp. The papers were filed with the Attorney General
about a week ago. We went back and decided after all these letters

th% by J éﬂy 1f they l}iad to comply.
e got no forms filed, so we went to the Attor g al
Ny o, s B2 3,50 Attorney General and s'}ld,

The Coamyan. The Home Loan Bank Board at any rate took the
pc)ﬁtm& ; Isthis correct ?

s. GreeNwarp, That is right. ir corre-
oo » ight, We gave you some of their corre

The Crarraran. I want to make sure I understand. The Home Loan
Bank Board fook the position that their Federal savings and loans
were not subject to State jurisdiction ?

Ms. GreENwaLn. Thatis right.

Mzr. Frawors. Mr. Chairman, there is an interesting case in the Su-
preme Court now on preemption involving meat inspection and State
standards versus Federal standards. I think we might get an interest-
ing declaration fairly soon from the Supreme Court on this very issue.

. The Caamman. I would be astounded if there could be any find-
ing that the State was unable to protect its berrowers or depositors
in a Federal institution located in their State.

s




78

Ts that the position taken by the Home Loan Bank Board?

Ms. Grennwarp. Yes, it is, o .

T am saying that if it were made clear, and they obviously don’t see
the law thet way, that they should be enforcing these laws, then
that in a sense would satisfy ounState criteria. o

T still feel that I don’t see what their problem is with these spot
checks. T it turns out things aren’t going right, we would simply in-
form the Home Loan Bank Board. : .

They cite the U.S. Code, say that no one but a national examiner
can walk into nationally chartered institutions, L

T don’t see how that is really so differens than our walking inta a
jewelry store and saying, “We would like to look at all your consumer
credit transactions.”

The Cramaran. Could you suggest language or could any of you
witnesses suggest language to male clear the bank agency’s obligations
to enforce State laws? :

Ms. Gresward. We would be happy to work with your stafl on

that. :

The Crzamaman. Will you do that ? )

Ms. GREENWALD, YOS, ) L ]

Mr. Fraxcis. Mr. Chairman, there is a distinetion. One is that I
don’t think any of us are suggesting that we want to examine national
banks and Federx] agencies.

No. 2, we are not saying that Congress— o

The Cmamaraxn, Sure you do. Don’t you have to ezamine them to
some extent if you enforce the law? ’ o

Mr. McCaffrey said he felt that you shonld be allowed to doit.

Mr. Fraxcis, I will get to ﬂé@’z. The other is that the State has its
own right to pass laws to protect its consumers. L

Thegstate gf the law, 1}'318 state of the art ant_l the state of belief 18
such that we cannot reach Federal financial institutions with our State
Jaws. S L
That is what California was confronted with in its redlining laws,
and so on. Then in my statement I talled about how can we communi-
cate and know what the Federal agencies are doing. . ;

Tn other words, if they were forced to get together with the S“tate
commissioner or State consumer agency once a ygar and say, ‘We
have had so many of this kind of complaint, this is what we are finding,
you are finding & lack of communication there.” )

That is the important thing that is being said at this table. There
ought to ba some accountability by the Federal agency if they are in
fact enforeing State laws as to how it is working. . -

T don’t think we want to get inside of that, L »

The Caamyman. It is more than a lack of communication, though.

Tt is just a lack of action. The inws aren't being enforced. In Massa-
chusetts, for instance, Commissioner G;reenwald has testified that
there apparently isn’t any misunderstanding. =« .

The Home Loan Bank Board knows what the score is. They just
don’t go shead and do it. . . .

Mr. Fraxos. To me, that is a statement of con essional policy.

‘As o matter of policy you coovdinate with the State to be involved
in compliance with State lavw. . . 7 .

The Craamrman. How do you determine what items are legitimate
consumer protection items? y

*

79

For example, some States argue that sharing of EFTS terminals is
a consumer protection item. Yen't this really more marketing than
consumer protection ¢ -

Ms; GreenwarLn, Yes, it is.

Mr. Frawcss. That depends upon your view of consumerism. If con~
sumerism is dealt with in a narrower sense, such as the escrow account,
the answer is not. If it viewed in a broader sense of the market making
services available, which is where I think we should view it, well these
other specific issues, then I think it is consumerism. .

The Cmamsan. What T understood from what Commissioner
Greenwald and Mr. McCaffrey and others are contending is whether
it is consumer protection ¢r not, there is a State law and the State has
the right to enforcee it if the Federal Government does not enforce it.

That is what we want to try and make clear.

Several years ago the National Commission on Consumer Finance
recommended that State officials be empowered to examine federally
chartered institutions for the limited purpose of determining compli-
ance with State consumer protection laws. ‘

Do you agree with that recommendation ?

How could it be implemented ¢

For example, should the State officials conduet regular examina-
tion or rely on examinations by Federal examiners or what? '

My, McCarrrey, Yes. :

The Crramaan. What should they do?

Should they make regular examinations?

Mr. McCarrrey. In our State, our State Banking Department in
tandem with the FDIC and the Federal examiners do that already.

In our State the group that is outside of that ccoperative effort are
the banks which are nonmembers, federally chartered, and examined
by the comptroller.

It seems perfectly feasible that why couldn't the comptroller do
what the FDIC and the Federal Reserve examinersdo?

I think it is obvious that they just simply don’t want to breach it.
They don’t want to cross the line, Once the line is crossed, then we are
in there and that must be bad for them.

With that precedent in mind, that is 6ne method in which it can ~

be done. :

The Cramaan. Let me run down the line and in about a half a
minute each, if you can tell me what kind of resources and manpower
you allocate from consumer protection, what priorities does the effort
have in your office, starting with My, Quinn,

Mr. Quixy. In my office it is the priority. The examination shares
a priority with consumer education and consumer credit.

We started out with five examiners 2 years ago, We now have one
field examiner, This was done by the simple expediency of enforcing
the law so that now when we—— ‘ .

The Cuamyan. How many examiners do you have altogether?

Mr. Quina. One inthe field.

One inside who is the so-called chief examiner, but now since he has
only one examiner in thé field and since compliance is so widespread,
we are able to utilize him on a number of investigations. ~

The Crammaw. Is that enough? '

Mr, Quinwn. I may have to beef it up to two come this fall, But, T am
hoping not.
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Mr. Conxrit. Senator, we have 11 people in our consumer credit
division. They supervise the banks and other financial institutions
with respect fo truth in lending and also the small loan companies

nd debt adjustors. .

g %Ve find ghat adequate within the State of Connecticut. To take on
another 40 federally chartered institutions would be really no problem
§ all. ; oo
v T believe that we should be examining the federally chartered insti-
tutions for compliance and then. we should be responding to the public

for consumer complaints over these federally chartered nstitutions.

Wo are also very active in the area of suggesting legislation across
the entire spectrum of consumer protection, whether it be debt collec-
tion regulafions, or unfair trade practices of any sort.

We would like to see the scope of the department extended across
tha entire field of consumer protection. L

Tho Cuasmsax, Mr, Franecis? i

Mr. Fraxcis, We have six examiners in our consumer finance

vision. . . L
¢ Our emphasis, though, is work on compliance. - do think in the
financial institution and the depository area we arce doing not as good
ajob as we could orshould do. )

T think it takes more specialization there. Our emphasis has been
on complaintsand trends or patterns that they set. )

Wo had over 600 complaints last year. We have a very effective and
responsive complaint procedure 1n communication with the general
public so that we get those backin, :

But we can beef it up. . . .

Ms. Gruenwarp. 1 {)mve to begin by saying that all our examiners,
the 160 examiners, all do compliance. They do mostly liquidity and
solvency, but also the compliance. L ]

Then we have eight trath-in-lending specialists who do truth-iz-
lending full time and 15 who do it onn part-time basis, =~

Tn addition, we also have a caxsumer complaint division with two
full-time people who utilize at least 10 volunteers on o rotating basis to
handle over 100 complaints a month.

T have learned here that from now on I guess we should keep track
of the complaints against national banks rather than simply referring
them over to the Comptroller. ) :

‘So, I don’t know how many we really would get if we kept track of
tho ones we get from the national banks. ) i )

M. McCarrrey. We have five field examiners and one chief exami-
ner that actually concentrate only on the consumer. finance industiv.

The State banking department has a total of 21 examiners, but they
check also for the liquidity and solvency of banks and -other institu-
tions. We count all of our staff, 17, of the departments being in the
area of truth-in-lending enforcement. .

With the addition of the examiners from State banking departments
who do both without additional appropriations from our State it
would not be possible for us to do any of these other things that were
mentioned. : i )

Fowever, thera have been some other suggestions with regard to
fund sharing which I would think would be appropriate.

e e S
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The CrramraMAN, In other words, would you provide the enforcement
if the Federal Government will pay forit?

Mr. McCarrrey. Perhaps so.

The Cramarax. Mr, Parker.

Mr. Pargrr. Our State department of financial institutions has a
total of 12 examiners equally divided between bank examiners and
financial company examiners, .

Now that they are both coming under the same set of rules insofar
as the consumer credit aspect is concerned and, of course the Federal
requirement, it appears to me that both groups could be utilized totally
in this area. .

I cannot say that we wouldn’t have to have additional examiners, bub
1 believe the State of South Carolina would be interested in doing so
to insure compliance.

The Crzarryan. I take it, then, that all of you feel you either hiave or
could easily have sufficient enforcement personnel to do the job.

Is that right? '

Then I would like to ask Mr. Quinn, did you see the response that

Comptroller Smith sent to me?

Mr. Quixy. Yes, I did.

The Crramraan. What is your reaction to that?

AMr. Quinn. I have two reactions: One is that I was intevested in his
refusal to comment on the charge that the Comptroller would not
notify consumers when they found violations of the Consumer Credit
Code as we are required by statute to do.

He refused to comment on that.

The second item was his response to our charge that a rather large
national bank in Maine, which recently switched to a State charter,
had never been examined for truth-in-lending prior to 1975 and that
when they teok their State charter in late 1975, even though they had
been gone over with a fine-toothed comb by the Comptroller’s people,
they still did not understand how to give out a simple reseission notice.

They were giving rescission notice out to borrowers at the time they
camein.

They might receive the disclosure statements 2 months later, That
was the level of their understanding of the truth-in-lending.

Those are my two principal comments. :

The Caammax. I understand that in your region, the Comptroller
has been using experiments, or at least a novel procedure, to specially
train examiners in consumer protection law,

How offective hus that been?

Mr. Qumyn. As effective as one man in the entire New England
region could be, I suppose. B .

As I indicated, he worked ‘with that particular bank and, though

they did not indicate he told them this, they informed us, the bank
officers in this particular bank informed us that there was nothing
wrong with their rescission.
The Cramryan. You mean they have one man inspecting all of New
Exigland?
Ir. Qumvw, That is it. e is a very busy man. e does most of hi
work: out of his office. vy ' *

e sends out questionnaires. You cannot find blank APR’s on the
questionnaire. ‘
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The Cramsyan. What do yeu think if you had a number of people—
if the Comptroller had a number of specially trained people?

. 1\(/%' Quinn. I have no doubt they could take care of truth in
ending,

The Crratuan. How many would they need, in your view?

Mr. Quinn. In the New England region I would say for a State like
Maine, one person part of the year.

The Crammax. Is the New England region 10 or 15¢

Mr. Quixy, I would say three or four at most. :

That would be in the original statement, T would say in 2 years they
could probably do it with one person. -

The Crmampian. When you are talking sbout reviewing national
banks for compliance with the law, do you think that three or four
could take care of that whole region?

Mr. Quinw. I am assuming, of course, that they do what we do when
we find a violation. That is why I am down to one examiner now.

The Cramaran. Commissioner Greenwald tectified that they have
cight people in Massachusetts doing nothing else there, .

Mr. Quiny. What we do in Maine is when we find a violation of the
truth in lending, by a recission netice we notify the consumer imme-
diately that he has 1 year from the date that his transaction occurred
in which to file his civil suit,

Then they notify the bank of the hearing date, which is probably
about 2 weeks subsequent to that.

Any violations we find, we notify the consumer subsequently that
there was a definite violation of their right. That has brought about
universal compliance in the truth in lending in Maine.

) Tlfgat is why X am down to one examiner for the code and truth in
ending,

It is a simple expediency of enforcing the law.

The Cuarraax. I have one final question.

I can’t resist it.

Mr. Panxzr. I would like to comment on the previous question you
asked Mr, McCaflrey.

That was the question of how in fact would you go about having the
States enforcing the Federal laws. :

The position that X tried to take, and perhaps didn’t make clear, is
identically the position taken by the National Commission on Con-
sumer Finance as follows. I outlined it in my report. ‘

Enforcement can be done by the States perhaps with Federal moni-
toring. I think we can start with the presumption that if a State has
the oppertunity to do so it can enforce the law, and will.

Then when it is found that no one is enforcing it, of course, the
Federal Government should enforce it.

I am not suggesting that even with State enforcement that the Fed-
eral Government shouldn’t be able to enforee the law also. I am saying
give the State a chance to see what it can and will do and, to the extent
that it enforces this law, fine. .

ﬁ:f\_n,lv deficiency should be made up by the Federal enforcement

officials. -

The Cramsran. The final question I have is this. As the author of
the Truth in Lending Act, T am very concerned abeat its ineffective-
ness from an entirely different standpoint.
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That is, I do think that the purpose of the act was to inform the
consumer as simply and vividly as possible. While to experts on ¢on-
sumer matters 1t may seem like a very simple form that is usually
made available.to the consumer, and to the bankers I am sure it ma&
seem relatively sinple, although they don’t like the problem of going
through it and putting it out.

What I would like to sec is a trufh-in-lending law that for most
transactions simply had five words, “true annual rate finance charge.”
That is it : :

It seems to me that if we could standardize that so that the egn-
sumer will just have those two simple facts, pretty soon yon will et
people really understanding the true annual rate, what it means, and
the finance charge. - :

Those are the two things that it scems to me in the majority of
transactions the consumer should know. When he is given a sheef that
long ho doesn’t look at anything. Most people dont. ~

All the checks T have seen indicate that many consumers are just
not getting the benefit of truth in lending because it is too complicated
for most people to tale the trouble to get: into, ‘ ,

Do you have any observation on that? '

Mr. Parzer. I would agree with that 100 percent.

In one of our functions, education, we are working very hard trying
fo figure out how you communicate this information to a consumer so
he can protect himself.

The simpler, the better,

I think that would be very helpful.

Mr. Frawcrs. I think the simplicity is the key to what we are doing.
I think we arc getting so complex that the consumer is overwhelmed.

. 1 do think there is a detailed analysis that can be handled by sophis-
%mm;ed consumer groups 5o that some of the breakouts should be
mown.

Much of the same thing is involved in security lnws,

The Crammay. Even transactions that are so complicated that it
takes time to explain them. ' : :

Mr. Franors. A man on the street gets & piece of paper that has
far less on, it, but he understands it. But there may be more backup
data. behind it that you could look at if you wanted to.

I think one of the keys, as in the securities area could be here,
too, is that if this backup data is available that sophisticated groups
can come in and look at 1t and say that this is how that institution is
treating the public. ‘ ' :

So, you have two levels of look. One is for the man on the street and

the other is for the more sophisticated. We have very sophisticated
consumer groups.

The ‘Cramsan, T want to thank 2il of you very, very much for
most helpful and thoughtful testimony. ' : ‘

[The following letter was received for the record:]

~ ‘ , Srare o CONNECTICUT, -

, & m tBA‘IZV‘Kc'ING DEPARTMENT,

arifo nn. : .

%I;m; WILL%AM PrOXMIRE, 10t Geit Atgust 12, 1978
aairman, Commitiee on Banking, Housing and Or ir
Washingtor. B g, sing and Urban 4ffairs,

Dear Sr: Thank you for the opportunity tdtestif before thé Senate Com-~
mittes on Banking, Housing and Urban Affairs, - v . o
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During the hearing you inquired how regulators of federally chartered insti-
tntions could be assured that a state authority was properly supervising con-
sumer protection in a federally chartered imstitution. We believe that adequate
precedence exists in the oversight system employed by the Federal Reserve Board
in Truth in Lending enforcement, Before the Board approves the exemption it
must determine that the laws of the state are sufficient to carry out the pur-
poses of federal law, that the state hag devoted the filnancial resources to the
function and that the state agency has adequately trained personnel ito conduct
the activity. This same formula need only to be applied with respect Lo federally
chartered institutions and other federal consumer protection laws, The accident
of a federal charter should not preempt local jurisdiction over matters of legiti.
mate local interest. Like local health laws, consumer protection laws are im-
porfant local matters.

You also requested suggestions on how to reduce unnecessary bureaucratic
weight of the federal truth in lending regulation. XIn this regard I have fiwo
?lggigeslgions, one rather easy to accomplish and the other somewhat more

ifficult. ;

The easier to effect is an exemption for small credit unions, Of the 172 state
chiartered credit unions in Connecticut, 120 are managed on a part time basis.
This part timer is wsually a company bookkeeper, a shop foreman or his wife.
Credit tnions, particularly the smaller operations, are not impersonal business
organizations. They are a truly unique form of service enterprise comprised of
people joined by a common hond, usually employment, membership in a religious
orgunization or cohesive community, The credit union counsels its members on a
personal basis and forebears on loan delinquencies when times are difficult, In
rmallér c¢redit unjons, because of the personal relationship between the credit
union aud its members, the truth in lending law serves no public purpose. Good
professignal public administration wounld demand o more refined application of
this complex law. )

The more difficult issue is how to simplify the present statutory labyrinth in
which we find ourself. Bnclosed is a copy or the original Connecticut Truth In
Lending Law. Although, it addressed the basic interests of the consumer, it was
superceded by the federal law. While it would be a bold tsep to pare back the
present extensive statutory scheme, a more effective formula for consumer pro-
tection might be to combine stronger enforcement with a simpler statute that em-
ployed a case by case approach to unfair or deceptive credit practices.

I would be plensed to cooperative with your staff on these matters and I thank
you for your generous consideration these past months.

Respectfully,
L.AwRENCE CONNELL, JT.,
Bank Commissioner,

Our final witness is Kathleen F. O'Reilly of the Consumer Federa-
tion of America. ‘

Ms, O'Reilly, we have your statement, a 12-page statement, a very
good one. We would appreciate it if you could summarize it and the
entire statement will be put in full in the record at the end of your
testimony.

STATEMENT OF KATHLEEN F. O'REILLY, ON BEHALT OF THE
CONSUMER FEDERATION OF AMERICA

Ms. O’Renry. Yes, Senator.

Good morning. I think enough of us know what the Consumer Fed-
eration is,so I won’t go through a lengthy deseription of it.

On behalf of the Consumer Federation I want to take the time for a
moment to discuss several areas.

TWe all talk a lot about regulatory reform, an important facet of it,
so the Congress and the public can insure that the agencies are follow-
ing the mandate given to them in specific pieces of legislation.

Because of our limited staff, CFA. does not participate actively and B

regularly in all of the various agency proceedings, but we have had

L)
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direct experience with the Federal Reserve Board in terms of the
Equal Credit Opportunity Act, and the amendments,

T would like to share with you very briefly some of our concerns that
have developed because of that experience and also to share some
thoughts that I have in terms of having reviewed the annual reports
submitted by all three agencies in March, some questions I raised that
we hope would be raised in the following days when representatives of
these agencies come before you or that detailed questions might be sub-
mitted to them so that we could have some answers.

One issue is that the term of when were these various consumer di-
visions created within each agency. That is by no means 4 barometer of
how effective they are. : ~

‘We wonder, for example, why it took the FDIC a full 15 months
after the act hefore they even set up the agency. A second uestion that
comes to mind is what is the structure of the Office of Consumer A ffairs
within each agency ?

Ts it buried somewhere down in the infrastructure so that it has no
clout? Who does it answer directly to; in terms of what kinds of fund-
ing levels they get, what kind of staff backup, what kind of backing
from the agency itself?

The only report that addressed this issue at all was the FDIC an-
nual report.

It specified that the Office of Bank Consumer 'Affairs reports di-
reetly to the board of directors. Frankly, I don’t know where the board
of directors is in that hierarchy. But I think all agencies should explain
where in the structure this very important office exists.

Af%ﬁ‘mh more important is the actual staff of the Office of Consumer
airs.

The FDIC Improvement Act directed that they should establish a
separate consumer affairs division, but it would scem instead of estab-
lishing them they may have actually just reshuffled other agencies.

Were new people who have an entirely bank background brought
over to these various staffs ?

_ For example, did the Office of Saver and Consumer Affairs simply
become the office of saver? Who is heading up these various offices and
what are their backgrounds?

It should be emphasized that traditionally these agencies have, under
the language of their enabling statutes, be devoted to trying to ensure
some benking practices,

But that by no means suggest that they are qualified or sensitive to
a separate area. The FDIC staff includes a director, three consumer
affairs specialists having a general background in law, bank examina-
tlon, or a banl-related discipline, one research assistant and three
clerical support personnel. '

It would at least be interesting and probably very enlightening to
read the résumés of this staff,

Do they have any direct experience with consumer protection? We
submit that a general background in law, banking or bank-related dis-
cipline is not enough.

What about the Federal Reserve Board and the Comptroller, neither
of which even indicated the size or nature of the staff of these offices
of consumer affairs?
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We are certainly not promoting lengthy staff reports and .annual
reports that will just be put aside. We think that the annual reports
submitted by all agencies were brief in the extreme,

In terms of an office of compliance, we wonld suggest that all of
these agencies chould establish an office of compliance as the FTC has
done so that there is more attention given to the area of enforcement
rather than a reliance in sort of responding to consumer complaints.

There should be developed & very special sensitivity to finding out in
areas why there arven’t more complaints, do the bankers really know
how tolook for target areas?

In this connection, just before I testified in April at the Federal
Reserve Board, at a preliminary hearing they were having with respect
to the Equal Credit Opportunity Act amendments, I called Mr. Solo-
mon, who is the assistant to the board of directors of that Office of
Saver and Consumer Affairs, to question how the board has been en-
foreing the original Equal Credit Opportunity Act as to the thousand
or so banks that are within its jurisdiction.

T was really amnazed at the conversation becanse they have hired no
new personnel whatsoever for enforcement of the Equal Credit Op-
portunity Act.

They are relying exclusively on their 550 bankers, When I inquired
whether or not the bank examiner manual had been revised to reflect
the new act, he said no, thas they are working on it, They are working
on it but the law has been there since January of 1974,

Then I asked in terms of the training of these bank examiners. I was
amazed that nowhere in the written vegulations are the requirements
to be a bank examiner for the Federal Regerve Board.

There are no minimum number of hours in the classroom, no mini-
mum number of hours in terms of experience, There is no necessity for
either o legal or a banking background. It sounds more like a protege
approach because someone sort of recommends someone else and they
work under someone. : ‘

The whole thing is enormously vague. There are no §pot checks in
terms of their actnal conformance and in terms of conflict of interest,
Mz, Solomon pointed out, “We don’t let any of these bank examiners
examine one bank so often that it gets kind of cozy.”

T said, “What is that target point?”

_ He resgonded, “WWe encourage they examine the same bank 2 years
in & row.’ -

I understand there might be no necessity to do that, Bat T asked,
“Ts 3 years sufficient to raise questions of potential conflict of interest,”
because it has been spending exclusively 3 years of time at one bank.

e said, “No, we look at it in terms of a ease-by-case basis,”

I said, “What criterion do you use?”

He didn’t have any. Again, he was very vague,
 When I asked, “Iow do you determine if they are adequately en-
foreing the law in terms of eqgual credit opportunity and the rest,” he
said, “We rely on comments from other people and reports.”

So, once again, the fact that in 6 months, between October of 1975
and April of thig year when the Equal Credit Opportunity Act regu-
lation went into effect, in 6 months not even a suspicion of a violation
had been reported by any of these bank examiners.
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T asked Mr. Solomon if that raised any questions in his mind in
terms of the adequacy of the bank examiners to spot violations. “No,
it didn’t,” He-thought this was evidence that there are no violations.

I found it very disturbing. I think we should ask what is the back-
ground of the bank examiners, What is being done to insure they
know about the law, that they have a specific checklist or guideline
to use? o

T think the checklist and guidelines by any of these agencies should
be submitted as an appendix to their annual reports.

Weo asked questions not only in terms of the Federal Reserve Board
but in terms of all the other agencies.

Who in these agencies are asking the questions in terms of are the
complaint levels reasonable in terms of violations that should bo de-
tected and is the staff adequate? “ _—

We looked at some of the other reports and we chose the Comp-
troller’s report., It makes o sweeping statement about they have
“ayaluative criteria and measurement technigques designed for enfore-
ing compliance,” but they never described what these criteria were
and the techniques.

They say that the examination report is being revised and the divi-
sion is preparing comprehensive checklists and workpapers to examine
for bank compliance with consumer protection laws.

We like to know are these documents now ready for the banking
committee and the public. If not, why not?

What is taking so long? Again, we suggested all of this information
be filed at least annually.

‘With respect to the FDIC, their report speaks of FDIC field exam-
iners checking for compliance with consumer protection statutes
during the course of regular examinations of insured State and non-
member banks which are generally conducted on an annual basis.

They go on to say that the examination procedures utilized in all
States except three where the FDIC has, on an experimental basis,
withdrawn from regular examinations of a number of insured State
nonmember banks, o

Again, we request whether bank examiners have been trained to
detect violations of consumer protection laws and have their agency
examiner manuals been revised ?

We particularly want to know what is the logic for withdrawing
from regular examination of a number of insured State nonmember
banks. Are they regional States? Have particular States proven that
they are able to enforce the Jaw?

On page 5 of the FDIC annual report is a short but potentially
significant statement. It says “a limited number of banks have been
found to represent supervisory problems regarding their compliance
with consumer protection statutes. These banks are, of course, receiv-
ing continuing followup attention by staff of the various regional
offices. No cease and desist orders were issued against banks for viola-
tions of consumer protection statutes by the FDIC in 1975.”

Hoovg many is “a limited number”? Are they talking about 8 banks
or 3002 .

We also want to know what supervisory problems they are alluding
to? What is their idea of followup attention? Is it just a letter that
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goes out every 30 days? Are they vigorously enforcing the law?
Should these problems have been the base for a cease and desist order ?

_Many of the expressions in and of themselves have a very euphemis-
tic ring to them. On the same score, the FDI( says that although it has
authority to recommend to the Board of Diyectors policy statement
and prepared regulations applicable to insured State-chartered non-
member banks for protection of bank customers, it has not deemed it
necessary to do so. Why not?

It also has the authority to recommend special investigations and
surveys related to bank customer matters. To date, no investigations
or surveys have been proposed. Why not? There may be good reason
why not. But the certainty is not evident from their annual reports,

‘We think they must be made to account for why these unauthorized

actions have not been undertaken. The IFDIC talks in terms of its
liaison with consumer groups. We would like to know who the con-
sumer groups are and what the extent of that communication was.
We are not suggesting that just because these agencies have not con-
acted the consumer groups, they have not complied, but we think it
should be explored a little further.

In terms of cost of regulation, we feel very strongly that when
Congress or any agency speaks of cost of regulation they have a strange
myopic vision. They do not demand efficient implementation when cal-
culating that cost and de not offset that cost with the social cost of
violation of the law.

‘When the FRB announced their April 27, 1976, preliminary hearing
on certain issues related to the Equal Credit Opportunity Act amend-
ments, we were baflled by the inclusion of issue i\T 0. 11 regarding “the
cost of implementing the act and the impaet of the act on the avail-
ability and cost of credit to the use of credit.” Nowhere in the legis-
lation is the FRB directed to make such an inquiry. In any event, the

fraiaing of that issue was loaded and one-sided in terms of how it

considers “cost.” It was an open invitation to industry to recite their
constant assertion that regulations are prohibitively costly.
‘What was particularly ominous about the question was that it

appeared to reflect the FRB’s own narrow philosophy. Last fall it.

came to Senator Biden’s attention that the FRB had requested a study
on the cost of requiring statements of the reasons for credit denials.
The study had been prepared by Professor Robert Jobnson (consult-
ant to the board) and hisstaff at the Credit Research Center of Purdue
Tniversity. In response to Senator Biden’s request for the study,
Arthur Burns submitted a two page letter that included a three
paragraph excerpt from the Johnson study. '

Senator Biden had asked Chairman Burns to submit that study.
The study came over in two pages of gloss that had all sorts of terms
in there that were not really the ineromental cost. :

CFA submitted our own study. The study that came back was agaia
like receiving footnotes to a term paper and never getting the paper.
There were all sorts of assumptions unexplained within this method-
ology. The Federal Reserve staff made calculations based exclusively
on information given to me by industry without specifying what
seament of industry or how many people they had cited, We just hope
this is not indicative of what we can expect from the Federal Reserve
Board in terms of doing economic studies, We think they should be
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questioned in terms of who are they getting to, and are they being open
and subiect to public scrutiny?

There is another example .of cost, but I won't go into that, but it
has to do with the issue that is right now very, very topical. That is
section 202.6 of regulation BB which was published on June 4. Again,
=n think that the Federal Reserve Board should explain why, in their
preface in terms of explaining this new regulation, they haven’t re-
quired creditors to furnish information re accounts in the name of
each spouse. Maybe it was too costly and it may be unrealistic in light
of existing technology. Where is the proof of that? They should come
up with economic documentation of what the cost is and how it should
be offset in terms of this regulation which will reully get around the
rule in & way that is very, very damaging to women.

Finaily, I would like to bring up a practice that leaves us very,
very unsettled. When we added as a witness on April 27 we were
joined by a number of other witnesses, business representatives,
people from womens’ groups, and so forth. Subsequent to that meet-
ing, on. May 21, the Board issued—and I have a copy of it—a con-
fidential draft, an advance draft of the regulations. It says “for
discussion only and not for publication,” to be a working draft
marked “May 21, confidential.”

_This confidential draft was sént to some of the witnesses who ap-
peared in April, but not to others. And it was submitted to people
who had not even appeared.

We would like the Federal Reserve Board to explain under what
process of procedure they determine who would get this confidential
advance draft because it seemy very strange, indeed. It goes against
the grain of the type of governmental process we have all been work-
ing for. There secms to be no logical reason whatsoever why they
would pick and choose among witnesses in terms of who would get
this confidential draft. Needl'ss to say, consumers did not get the
draft and Bella Abzug did not get the draft. Yet, some people who
did raised serious questions as to why they would. They supposedly
appeared in an individual capicity, but looking down the list, we
spotted some people who had formally bheen counsels to bankers and
had bank cards, and so forth.

We think this really needs some explaining. If this is going to be
the procedure of the Federal Reserve Board in the future, we would
like to go on record as highly critical of it and it really is vehemently
opposeﬁ by our group. , .

[The prepared statement of Kathleen F. O'Reilly follows:]

STATBMENT OF KATHLEEN F. (VREILLY, LEGISLATIVE DIrecror, CONSUMER
FEDERATION OF AMERICA

Consumer Federation of America is & federation of 208 national, state and
local non-profit organizations that have joined together to espouse the consumer
viewpoint. OFA and its member organizations represent over 30 million con-
.Sumers throughout the United States, Among our members are Consumers
Union, publisher of Consumer Reports, 17 cooperatives and credit union leagues;
45 gtate and local consumer organizations; 66 rural electric cooperatives; 27
national and regional organizations ranging from the National Board of the
YWCA to the National Bducation Association; and 16 national labor organiza-
tionsg. .

We congratulate the Committee for scheduling these important oversight
hearings. Repeated calls for regulatory veform have elicited numerous sugges-
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tions of appropriate avenues for accomplishing effective reform, One of the
most sensible reform measures is the need for a pronounced recognition on the
part of Congress that periodic and comprehensive oversight hearings are a must,
It ig one of the most practical ways to ensure that agency actions conform to
the Congressional intent which was the driving force behind particular pieces
of legislation, .

The announced topic of these hearings is broad indeed. Because of CFA’s lim-
ited staff’ resources, our ability to become actively involved in agency actionsg
is very much curtailed. However, we have participated in recert ¥ederal Re-
gerve Board proceedings related both to the Equal Credit Opportunity Act and
the amendments thereto, We would like, therefore, fo share with you today some
of the concerns we felt based on our experiences with the FRB.

First, however, we would like to submif a series of questions which were
raised upon our review of the annual reports submitted by the.major banlk regu-
latory agencies in March of this year in aceordance with provisions of the FTC
Improvement Act,

The success of these oversight hearings will depend in large portion on: (1)
the questions posed to representatives who will appear on behalf of the various
banking agencies; (2) the persistenre with which the Committee demands spe-
cific and ¢omprehengive answers; and (3) the follow-up procedure utilized by the
Committes to take appropriate actions ag a result of the information secured ai
these hearingy.

We urge the Committee to probe the following areas:

1. CREATION OF CONSUMER AFFAIRS DIVISION

The issue of when an office of consumer affairs was created in each agency
is obviously not a barometer of the agency's sensitivity to or effectiveness in
dealing with the enforcement of consumer protection laws or the handling of
consumer complaints, One is nonetheless struck by the fact that the Comptroller
of the Currency's office created such an office in March of 1974 which became
operational in September of 1974. The Federal Reserve Board’s office was estab-
lished in August 1974, while the Federal Deposit Insurance Corporation did not
establish sueh an office until April of 1975. Why, for example, should it take
the FRIC a full fifteen months after the ¥TC Improvement Act was signed into
law before they egtablished the Office of Bank Customer Affairs?

2, BTRUCITURE OF OFFICE OF CONSUMER ATFAIRS

Even more important is the question of where the office falls in fhe agency's
bureaucratie structure. On this score the ¥DIC annual report specifies that the
office of Bank of Customer Affairs reports directly to the Board of Directors.
Where does the Board of Directors fall in the hierarchy of the FDIC? Does
the office of Bank of Customer Affairs have sufficient clout in the ageney to
ensure adequate funds, staff and agency backing to do an effective job?

What about the offices created in the FRB and Comptroller's office? Are they
buried deep in the ageney infrastructure or do they report directly to the

agency heads?
3, STAFF OF OFFICE OF CONSUMER ATFAIRS

Next is the question of their staffing. Wag there truly the establishing of a
separate consumer affairg division within the agency as directed by the
FTC Improvement Act, or metely a reshufilling within the agency? Was, for
example, the Office of Savers in the FRB simply transformed into the Office
of Saver and Consumer Affairg? Were new people brought in or agency per-
sonnel specially trained in the area of consumer protection? As evidenced by
ianguage in the various enabling statutes the banking agencies have tradition-
ally had the express purpose of assuring sound banking practices. It should not
be assumed that they had the qualifications to take on an equally important but
quite distinet perspective. What, for example, is the background of the heads of
each of these offices? Whut is the staff size and composition?

The FDIC staff, according to their annual report, includes * .. a director,
three consumer affairs specialists (having a general background in law, bank
examination, or a bank-related discipline), one research assistant, and three
clerical support personnel.” It would be at least interesting and probably en-
lightening, to read the resumes of this staff, Do they have any direct experience
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with consumer protection? We submit that a general background in law, banking,
or a banl related discipline is not enough.

What about the I'RD and Comptroller, neither of which even indicated the size
or nature of the staff of these offices of consumer affairs? Should this not logically
be included in an annual repoxt?

4, OFFICE CF COMPLIANCE

The thrust and tone of the communications issned by the major banking agen-
cies predominantly highlight complaint-handling. Without downplaying the role
of o consumer complaint handling mechanism, we are nonethelesy disturbed at
the lack of emphasis on enforcement. Why have thege agencies not established
an Oflice of Compliance as was done by the ¥TC? There should definitely be such
an office within each agency—an office which has a prosecutorial mentality and
Tocus, What is so clear from the consumer complaint reports of each agency is
that a complacent attitude of “all is well” can too easily develop in offices where
the exclusive role is to merely respoud to consumer-initiated complaints,

There should be a separate sensitivity encournged—sa sensitivity to the ques-
tions of whether consumers are sufficiently aware of the laywy, their rights, and
the enrorqement power of the ageney s0 a§ {o file complaints, The second praeti-
cal question which requires special sensitivity and training is the issue of
whether, for example, bank examiners have been adequately trained and moti-
vated for detecting and suspecting violations.

In this connection, I personally spoke with Frederic Solomon, Assistant to the
Federa.l Reserve Bonrd and Director of the Office of Saver and Consumer Affairs,
Just prior to presenting testimony on April 27, 1976 befare the Board of Governors
ata prehminqry pearing on the Equal Credit Opportunity Act Amendments. The
I'RB was soliciting advice on regulations to be promulgated pursuant to the
Equal Credit Opportunity Act Amendments, and I thought it rertinent to dis-
cover what the FRB had been doing to enforee the original Aect. I was unim-
pr§§sedi tbyﬁvhalgliréearned.

Jogpite the ’s lip service commitment to the im ortance of thi risla-
tion, ng additional personnel has been hired by the FRBI’ZO earry out itsselzfgsig—
ment, Instgad reliance is made on the approximately 550 bank examiners who
have examination jurisdietion over about 1200 banks. Six months after the bulk
of the ECOA :gegulatipns bad been in effect, the bank examiners manual has not
eveil heqn revised to include a deseription of the law or instructions on how to
deteect wolatwng;. Bank examiners have been furnished with o copy of the law
and the regulations, and some seminars have been held at the regional level, yot
gl;g;c; j;; ;m assurance that all bank examiners were even required to attend tizese

If a bank examiner suspects a violation of the ECOA, a report is t
the.re;ngnnl viee president in charge of bank examim’ltion I;md a s?ngﬂxéﬁgigg
E(:)txxlrtifzsxtg)flg toﬂthe ‘x?&'ﬂiéiltingt(i)n FRB é)fﬁjee of Saver and Consumer Affairs, Six

tonth, er the regulation became finy! " i jon
be&m s after U ], not one such suspected violation has

Vho then within the FRB is agking fundamental questions like: y i
six months have there been no reports of potential or%eal violationé, Jiz)o fﬁ?i’s@ﬁ
gations, no qmubleehecks? 2) Why doesn’t the IPRB require that bank examiners
Spend 1 minimal number of hours in the classroom becoming acquainted with the
new law? 3)  Why doesn’t the FRB test bank examiners on their knowledge of the
law and their al_nlity to deiect violations? 4) Why hasn’t the hank examiners
manual been revised to reflect the WCOA? 5 ) Why doesn’t the RB require that
bank examiners have backgrounds in lavw and accounting? 6) Why doesn't the
FRB evaluate the performance of their examiners using a more stringent stand-
nrd thnp thq prosent system of merely reviewing the examination ieports and
conducting discussions with others in the field? Why doesn’t the FRB spotcheck
their performance by sending in a professional to fully reexamine o bank and
fgrgggﬁfbgli z},rixl:;llivses? 7 ) Wl}y doesn’t the I'RB establish a speeifie cut-off period

K examiner from examining the s ;
nnft)b;'iotlllfs conties oy omtner 5 : ng the same bank so often as to create

n light of the deplorable track record of the FRB in enforein i
}?C?A Aas Fo ity own memberg, it is small wonder that we viewed xiittllllec(\)}r‘liﬁligﬁ

:1["?‘ Onvltntmn to offer suggestions as to how to eliminate diserimination nnder the
iC A amendments, We asked that it prove its sineerity with much more than
words and hearings, We asked that it insist upon comprehensive enforeement of

(BT R T




92

the law among its own, We urged that it stop relying exclusively on bank ex-
aminers whose orientation is toward ensuring the soundness of banks and is not
geared toward proteeting the credit rights of bank customers. .

The FRB should set an example of its commitment to equal opportunity by
establishing its own affirmative action hiring program. Jt is time to reverse the
present situation in which only 6.7 percent of the office~s of the twelve Regional
Federal Reserve Banks are women, and where of the 1,042 persons who have ever
been selected as Federal Reserve officials, not one has been a woman!

Let’s 1ook at the other agencies. The Comptroller report makes sweeping state-
ments about “evaluative eriteria and measurement techniques designed for enfor-
ing complinnce.” 'What are these criteria and techniques? They say “the exami-
nation report is heing revised and the Division is preparing comprehensive
checklists and work papers to examine for bank compliance with consumer pro-
tection laws.” It is now the end of July. Are these documents now ready for
review by this Committee and by the public? If not, why not? As part of their
annual report we would hope that they they would include copies of such check-
lists, ete. .

With respect to the FDIC, their report speaks of ¥DIC field examiners
checking for compliance with consumer protection statutes during the course of
regular examinations of Insured State non-member banks, which are generally
conducted on an annual bagis, They go on to say that the examination pro-
cedure is utilized in all:.tafes except three where the FDIC has on an experi-
mental basis withdrawn from regular examinations of a number of insured
State non-member banks. Again we question whether bank examiners have bheen
trained to detect violations of consumer protection laws. Have their examiner
manuals been revised to reflect the new laws and what is the logic for withdraw-
ing from regular examination of a number ¢f insured State non-member banks?

On page 5 of the FDIC annual report is a short but potentially significant
statement; “* * * g limited number of banks have been found to represent super-
visory problems regarding thelr compliance with consumer protection statutes.
These banks are, of course, receiving continuing follow-up attention by staff of
the various Regional Offices. No cease-and-desist orders against banks for vio-
lations of consumer protection statutes were issued by the FIDC in 1975,

How many is “a limited number™? What “supervisory problems” are being
alluded to? What is their idea of “follow-up attention”? Should indeed any or all
of these “supervisory problems"” have besn the basis for cease-and-desist orders?
Frankly, the expregsion “supervisory problems” has a euphemistie ring to it,

On the sszae score, the FDIC says that although it has authority to recom-
mend 1% the Board of Directors policy statements and prepared regulations ap-
piicable to insured state-chartered non-member banks for protection of bank
customers it has not deemed it necessary to do so. Why not?

It also has the authority to recommend special investigations and survers
related to bank customer matters. To date, no investigations or surveys have been
proposed. Why not?

5, LIAISON WITH CONSUMER GROUPS

The Comptroller and FRB reports do not even speak of communication with
private consumer groups. We would like to see the names of those consumer
groups and learn of the extent of that communication, CFA, the nation’s largest
consumer organization, has not been contracted by FDIC.

The Comptroller and FRB reparts do not speak of communication with con-
consumer groups.

6.  COST OF REGULATION

CFA feels very strongly that when Congress or an agency speaks of “cost"” of
regulation they have a strangely myopic vision. They look at the bald cost to in-
dustry of implementing regulations, They do not demand eflicient implementa-
tion when caleulating that cost and do not offset that cost with the social cost
of violation of the law,

When the - FRB announced their April 27, 1976 preliminary hearing on certain
issues related to the Equal Credit Opportunity Act Amendments, we were baf-
fled by the inclusion of issue #11 reégarding “The cost of implementing the Aet
and the impact of the Act on the availability and cost of credit to the use of
credit” Nowhere in the legislation is the FRB directed to make such an inquiry.
In any event, the framing of that issue was luaded and one-sided in terms of how
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it considers ‘“‘cost.” It was an open invitation to industry to recite their constant
assertion that regulations are prohibitively costly,

What was particularly ominous about the question was that it appeared to
reflect the FRB’s own narrow philosophy. Last fall it came to Senator Biden's
attention that the FRB had requested a study on the cost of requiring state-
ments of the reagons for credit denials, The study had been prepared by Pro-
fessor Robert Jobnson (Consultant to the Board) and his staff at the Credit
Research Center of Purdue University. In response to Senator Biden's request
for the study, Arthur Burns submitted a two-page letter that included a three
paragraph excerpt from the Johnson study. It projected the incremental cost of
mandatory statements at $40 million a year. p

The ambiguities and unexplained conclusions of that study are incredible, The
accounting method of those surveyed is not described. Sixty-three percent of the
total cost projection was designated assessment/recognition time, a factor which
obviously should not be attributed exclusively to mandatory statements of
Teasons,

Professor Johnson says, ** * * Jeveral credit sources indicate that roughly one-
third of their credit rejections are caused by adverse credit bureau reports.”
Just how many are “several”? Three? Three thousand? Were they bankers or
retailers, large institutions or small business concerng?

CIA made its own Freedom of Information request for the entire Johnson
study together with any other studies or reports prepared on the issue by or on
bebalf of the FRB, The five page Johnson study we received shed lttle light on
questions of methodology we had raised earlier. It was as helpful as receiving the
Lootnotes to a term paper and not receiving the term paper,

The one page except frozu the FRIB staff memorandum “assumed that 10 per~
cent of rejected applicants receive such a letter.” It doesn’t explain how the 10
percent figure svag arrived at. Reference was made to “a form similar to the sug-
gested one” without describing the “suggested form,” and its conclusions were
exclusively based on costs pro-rated by industry without an independent
evaluation.

Is this the kind of cost analysis we can expect frem the TRBY? Will these
methods be typical of the mauner in which the FRB will rely on consultants to
determine statistically sound credit scoring systems, negative scoring for the
elderly, and the cost of implementation? .

W:ill the ¥RB look at the total cost picture and also include increased enst
eﬂimenqxes in credit offices which have not sufficiently reviewed their own credit
processing? Will the FRB consider the incaleulable “costs” inherent in credit
digscr_lmiqation such as: 1) the emotional anxiety suffered by victims of dise
crimiination ; 2) the economic loss to the vietims, their families and society as
a vs{hole when cre_dit diserimination contributes toward their inability to achieve
their full economie potential; and 3 } the cost of the inconvenience to those who
cannot obtain even limited credit,

.4 mare recent example is the proposed FRB amendment to Sec. 2026 of Regula-
pon B pu_hlished on June 4, 1976, The present section requires ereditors to furnish
mforgnatmn concerning an account in the name of each spouge, The regulation
was in recognition of the discriminatory situation in which women who even
t}mugl} they had contributed to or had their own credit accounts, were not
listed in their own names, ‘The inequitable and incongruous result was that women
because they had no credit histories eould not ob*ain eredif. We agree with
the analysis of the League of Women Voters of the United States:

“The proposed amsndments to this section would require credifors to provide
the information in a way which shows only the “participation of each spouse.” It
does not require that the account be listed in the names of both spouses, Thus
the proposged amendments would sanction a practice made illegal by the current
regulationsy listing a joint aceount under only the husband’s name with o desig-
nation that it is “joint.”” Without sepavate files for each spouse, the file would
not be retrievable in the wife's name, The problem is further complicated by the
fact that the Equal Oredit Opportunity Aet proliibits the creditor from inquiring
ahout marital status when a woman applies for her own separate credit. Since
it 1s unlikely that a woman seeking credit would know that the Joint account 19
Ii.sted only in lier husband’s name, she would probably not supply that informa-
tmn._ Because of these factors, under the proposed amendments n woman’s own
credit history would remain unretrievable. Even if a woman knows tlat it iy
necessary to give her spouse’s name upon applying for credit, she may resent
having to supply lLer husband’s name for credit that she earned hergelf, As a
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result of thoge amendments, therefore, we believe that women would confinue
to be denied credit contrary to the letter and the spirit of the Equal Credit
Opportunity Act.”

What is particularly relevant to the point we are attempting to raise at
‘today’s hearing is the issue of cost. The preface to the regulations states that
the maintenance of duplicate files *. , . may result in an increase in the cost of
eredit to the consumer.” The Bogrd further states that . . . the requirements
to provide access to the file by using either spouse’s name may be unrealistic in
Bige of existing technology.” (Lmphasis supplied.) IIow did they arrive at these
“may" conclusions? What exactly would be the cost and how does that compare
to the cost of diserimination which the Act is a{tempting to eliminate?

Tinally, we would like to discuss a praciice of the I'RDB which leaves us
unsettled, to say the least, On April 27, 197G, CFA. appeared as a witness before
the ¥RB at a preliminary hearing on the Equal Credit Opportunity Act Amend-
ments, On May 21, 1976, the FRB issued “Amended Regulation B, Working
Draft No. 2, Confidential, For discussion only and not for publication” We
learned that many of the witnesses who had appeared at the April 27, 1076,
hearing received this confidential advance draft. Other witnesses, including
14, had not received a copy. This raised serious questions in our minds as
to who had received the confidential advance draft.

Accordingly, we filed & Freedom of Information request on June 14, 1976,
requesting a copy of the names and addresses of individuals who had been
asked by the Board's staff for comments on the confidential copy of the prelim-
inary staff report. On June 25, 1676, the list was furnished, accompanied by a
letter from Griffith 1. Garwood, Assistant Seeretary of the Board. He indicated
that: “Ag you will note from the list, these individuals, although assisting
the Board in their personal capacities, together have & wide professional back-
ground with affected groups. The advice of these individuals has been sought
in advance of any draft being presented for review by the Board itself.”

Qur office contancted by telephome all witnesses who had appeared at the
April 27th hearing, Three of those witnesses indicated that they had received
advance copies of the draft even though their names were not ineluded on
ihe list submitted by the FRB under CFA’s Freedom of Information request.

Why were some witnesses singled out for receipt of the advance draft and
others excluded? Why would witnesses such as Representative Bella Abzag and
CIFA. be excluded from receiving the advance copy? What criteria were used by
the FRB in sending the advance confidential draft? We inquired as to the repre-
sentative capaeity of individuals on their list of recipients who were not iden-
tified by the group they represented, We were told by the FRB that names of
those not otherwise affilinted (other than being listed by a law firm's name for
example) were contacted because of their “Individual” ecapacity. Nonsense!
The list of “individuals” included, for example, & former attorney to a major
eredit card company.,

Our interest in the issue of the regulations was obvious from our participation
in Congressional hearings and the I'RB April 27, 1976, preliminary hearing.
Surely it cannot be hecause CFA would duplicate the partieipation of other groups.
More than one woman’s group was included ; more than one senior citizens group
was included ; more than one national retail organization was included, ete,

All of these factors raise grave questions abowut the procedures being used
by the TRB in soliciting public comment prior to the issuance of regulations, We
urge this Committee to fully explore this and ail issues we have raised today
with representatives of the agencies who appear before you at these hearings.

The Cmamrman. Thank you very much, Ms, O'Reilly, for your
very formidable and effective criticism.

You talk about the desirability of having people with backgrounds
in consumer finance as bank examiners in enforcing the law.

Ms. O'Rexzry. Or minimally a certain training.

The Cuammawy. Training is what you are going to have to have,
because I don’t think there are enough people in the country who have
any real background in consumer finance. It is relatively new, as
you know.

Ms. O'Remty. But 2 minimum of hours in the classroom and a
written examination to test their awareness of the law and their
ability to spotcheck it, I think, is a minimum,.
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The Cuamryay. I think they are beginning to agree to that. At
least they are coming in with the Comptroller who had just proposed
that training all their examiners in consumer law and consumer
finance and their responsibility with respect to enforcing the law. I
think your suggestion is most appropriate.

I am very glad you brought up the Equal Credit Opportunity Act.
I meant to bring that up with the panel, but, of course, such a big
panel we didn’t have much time to ask the questions we wanted. 1
have been apalled, as I am sure you have been, at the outrageous failure
to enforce the 1968 act which has been on the books for 8 years, and
there are no regulations and no recordkeeping and no enforcement.
The only studies we have indicate gross violations of the law with dis-
crimination, especially against minority groups, but also sex discrimi-
nation. I am glad that you emphasized that point.

I do think that it is desirable that the Federal Reserve Board do
its best to find out {he cost of implementing the legislation, I think
your criticism that tie cost of implementing legislation is not handled
properly, they don’t put it in its proper context, may be valid. But I
think we ought to know the cost of this legislation. ‘

Ms. O'Remwny. I bave no problem with the cost. I think that if the
cost is going to be calculated on a simple four-page study that has all
sorts of unfounded coneclusions, that a second opinion would be very
valuable.

The Cramman. The fact is that they may be exaggerating, they
probably are to some extent, but bankers and S. & L. people and others
are concerned about the forms they have to fill out, the time they have
to take, the time of the consumer, too, and we ought to know about it,
‘We ought to have as much information about that as possible and do
our best to hold that down. I am convinced it is not inconsistent to
argue we ought to reduce the cost by making enforcement more
effective. : '

. Ms. O'Remuy. I think we should make it as effective as possible, but
it is a matter that consumers have heen traditionally known to pay
attention to.

The Crmamuan. Has your organization had any experience with
the consumer credit enforcement experience by the Comptroller ?

Ms. O’'Rerzry. We have had no direct experience with the Comp-
troller and the FDIC. When we get telephone complaints on issues
that smack of a violation of any of these laws, we do refer them to
the various agencies. But we don’t have a facility for followup and
we don’t have the facility for a specific recordkeeping on that score.

We are amazed at the number of calls we get from people who do
not know what the law is and who have not been told what the current
law is by representatives of their own local financial institution when
they have gone to employer or retailer.

The Cuamwman, As far as the FDIC and the Comptroller or the
Federal Reserve are concerned ?

Ms. O’Remry. We have no direct experience.

The Caammawn. You don't have any experience with it

Ms. O'Remry. No; we are primarily involved in terms of policy-
making at the legislative level and I, being the only one on the staff
who does this, simply don’t have the time. 1 would 1ove to work on the
agency level as well, but we don’t have the people or the money to do it.
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The Crammaman. Do you think the Fed should have initiated investi-
gation for the purpose of issuing regulations against banks in decep-
tive practices?

Ms. O’Rexiy. I think that would be very valuable,

The Cramnax, In what areas?

Ms, O’Rerry. In terms of all the consumer protection laws we are
talking about now. Also that the whole deal of the method of calcula-
tion of the interest rates is a major sore point to a lot of consumers.
Thewvarious balancing methods can be used to deceive the consumer
in terins of which is the best balance method to go by, It makes it very
difficult for them to shop among the various banking institutions. I
think that the Cleveland consumer group put together a study which
I think will be very helpful. That is the kind of thing that the Federal
Reserve Board could get involved in in terms of simple consumer
edneation, if nothing else,

The Crairacan, You were here, I noticed, for at least part of the
testimony of the prior panel. You have been critical of the ineffective
enforcement actions by the Federal agencies, Do you think they should
be stripped of this power and it should be delegated to the States?

Ms, O'Remcey. I have very serious problems with delegating it to the
the Slates becanse the 50 States are certainly not uniform in their
dedication to consumer protection. I think that some of the suggestions
of the panelists in terms of certainly the State has consumer protec-
tion laws that meet or exceed the national standards and have demon-
strated their ability fo enforce it, that that might be suflicient.

I might say on that whole issue of preemption, one of the most dis-
turbing parts of our appearing before the Federal Reserve Board in
April was the business witness who appeared before me who took pains
to say to the Board in terms of the preemption, I want you to know
that there is no legislative requirement that would indicate that the
Congress meet in terms of the question of contrary to,” Congress is
contrary to an equal credit amendment means different than, in other
words, 1t should be preempting all States® laws. I set the record aghast
because there is nothing about that in the satute at all. Thay are not
going to preempt State laws. T even assumed the Board of Governors
wonld vall him on that. Instead, they thanked him for enlightening
them on this, They profusely thanked him, so when they resolve this
question, they will have the benefit of his experience and his judgment
of the law. There wasn’t even a staff person who corrected him on that.
So that sort of shook my confidence 1 whether the Beard even under-
standa the law. ;

The Crammaw. The various banking commissioners seemed to think
that the States should be allowed to enforee the law, provided they had
the competence and the will, That sounds good and it could be gaod if
we would enforce it, But who determines that? Would you rely on the
Federal Reserve Board to make that kind of determination? They
seem to be about the best of three, and they are pretty weak.

Ms, O'Rumny. I would suggest possibly—and this is off the top of
my head because I have not given it considerable thought—maybe a
joint approach. Maybe o committee composged of representatives of the
Ranking Committee and the banking institutions themselves, so that
vou have the input from hoth the executive and the legislative
hranches. T think there might he more accountability if that were the
fashion in which it was used.
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Cirarrmax. You mean have some staff person from the Banking
Co?;lhxfﬁttee because with our duties here it would be difficult for a Sen-
ator to give that kind of attention and the time it would deserve. You
have to have a staff person delegated for that, I presume.

Ms. O'Remry, 1 don’t know if there is any precedent for that, You
may have actually a panel that is balanced representative between
the legislative and exccutive branches and industry and the publie,
But I am not impressed enough to give that power. I think they would
be all too willing to accede to the States, so it would be out of their
hair. .

The CmammaN. Thank you very, very, very much, We appreciate
your testimony. It is always very competent and helptul.

4

The committee will stand in recess until 10 o’clock tomorrow and we
will resume hearings on these questions, '

[ Whereupon, at 12:20 p,m., the hearing was recessed, to reconvene
Wednesday, July 28, 1976, at 10 a.m.]

[The following material was received for the record:]

StaTrE OF WISCONSIN,
OFFICE OF COMMISSIONER OF BANKING,
Drvigioy or CoNsuMmEr CREDIT,
Madison, Wis,, August 12, 1976.
Hon. WILIAM PROXMIRE, .
Chairman, Commitiee on Banking, Housing and Urban Ajfairs,
U.N. Senate, Washington, D.C,

Re enforcement of consumer credit legislation,

Drar SENATOER PRoXMIRE: The following comments are submitted in response
to your request of July 15, 1876, for a statement from this Office on areas of con-
cern to the committee in evalpating the consumer protection activities of the
Toderal Reserve, the Comptroller, and the FDIC. In convergation with members
of the committee staff, interest was expressed in the regulatory ?raqlewo}‘k
within which this Office enforces similar consumer protection legislation in Wis-
consin, My comments will be directed primarily to that area.

The Office of Comimissioner of Banking is responsible for the implementation
of the Wisconsin Consumer Act, a comprehensgive consumer code which affects all
aspects of the extension of consumer credit. The Act incorporates the credit dis-
closure provisions of the Federal Consumer Credit Protection Act (Truth-ine
Lending) and also establishes maximum finance charge rates, delinguency charge
rates, deferral charge provisions, as well as rebates on fingace chargey and credit
{nsurance premiums in cases of prepaywent. In addition to regulating predit dis-
clonures and the charges associated with extensions off consumer credit, the Act:
prohibits a number of practices including the use of cognovit notes, consumer lin~
bility for creditor attorney fees, the financing of relatively small balances over
ong periods of time, the use of balloon payments, and the like. .

The Office of Commissioner of Banking, in addition to its regulation of state
panks, also lcenses loan companies. Routine examination of banks apd loan
companies to insure complinnce with the Wisconsin Consumer Act by this Office
is handled by the Division of Consumer Credit. ‘The examination staff reviews
the consumer loan portfolio of the institutlon and reports any irregularities,
Since theze examinerg are responsible for ensuring lcompliance with consumer
credit laws, they develop considerable expertise in this area. They are in o posi-
flon to offer advice to loan offcers and management in the fleld to eorrect prob-
Jems quickly before the same error is repeated in & number of transactions. This
Office has suthority to and does commence civil suit either in the form of 4 class
action or ag a divect action by the Administrator for enforcement of the Wiscon-
sin Consumer Act where substantial nr repeated violations are ohserved, Iow~
ever, these comments are limited to tHe adjustments this Office requires of Ycen.
sees and banks oy an administrative matter based upon the examination process
to obtain voluntary complonce in luey seriody ehedh, The deseription of each
jrregularity is followed by an outline of the corrective action the ereditor is asked
to take in Ueu of any mere formal enforcement proceedings, These remedinl pro-
cednres upply to Irregolarities noted in retail instaliment contracts purchased by
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tho regulated institutions as well as to direct loans made by them to consumers.
A close examination of retail installment contracts ensures that these documents
are reviewed more thoroughly by personuel in the finaneial institution before
they are accepted.

1. No eredit digclosures given.

a. Financial institution forwards customer a completed credit disclosure
statenoent.

I Financial institution offers to credit customer's account in the amount of
$25.00 or the amount of the finance charge, whichever 13 less,

e, Customer may accept the adjustment by signing an affivmation forwarded by
the institution. If the customer does not accept the institution is to rebate the
entire finance charge.

2. Annnal pereentage rate or finance charge diselogure left bank.,

al. IMinancial institution supplies missing eredit disclosure to customer in
whlting,

b. Finaneial institution offers to eredit customers’ account in the amount of
3100 or the finance charge, whichever is less.

e. Customer may aceept the adjustment by signing letter sent by the financial
ingtitution, IT customer does not agree, financial ingtitution is to eredit account
in the amount of the finance charge,

3. Failure to complete any sale or loan disclosure other than finanve charge or
annual percentage rate such as deferred payment price, amount financed, or dollar
amount of down payment.

a. Provide customer with missing disclosure in writing,

4, Aunual percentage rate is higher or lower than the actual relationship of
the finance charge to the amount financed for the term of the transaction,

a. Financial institution iy held to the disclosed annual percentage rate or fi-
nance charge, whichever is lower. For example, iff institution disclosed annual
pereentagze rate as 8¢% when it meant to disclose the equivalent of $8.00 per 3100
per annum, the institution would be held to §¢ per annum on the declining
unpaid principal balance,

b. Institution provides customer with written credit diselosures accuritely re-
flecting the amortization of the transaction, and reducing either the annual per-
contage rate or the dollar amount of the finance charge in the appropriate
amount,

5. Dollar amount of total of payments ig greater than the monthly installment
times the number of installments (amortization schedule),

a. Institution noiifies customer of ervor in amortization schedule in writing.

b, If customer agrees to pay the total of paymeuts disclosed, no adjustment is
necessary.

o, If customer does not agree to the altered amortization schedule, the account
ig ceredited in the dollar amount of the finance charge.

6. Customer does not execute separate affirmation for credit insurance b
veceives credit insurance poliey and is charged for the premiums,

a. Paid accounts-total eredit insurance premium and applicable finance charge
ig refunded to customer.

b. Open accounts: (i) Customer notified credit insurance is not required for
extension of credit and of absence of separate affirmation; (ii) customer advised
that credit insurance can be obtained by execution of separate affirmation at
this time; and (iii) Customer advised that if credit insurance ig not requested
the premium and applicable finance charge will be refunded at this time.

7. Customer did not sign affirmation for credit insurance and did not receive
policy although charged for the premiums,

a, Paid accounts-total ingurance premium and applicable refund if refunded
to customer,

b. Open accounts: (i) Customer advised that credit insurance 18 not required
ag o condition of extension of credit and that separate affirmation was not
obtained and policy was not delivered; (ii) Customer advised that if customer
indicates desire for insurance it will be written only for the remaining terms of
the loan or sale; and (iii) Customer advised that if credit insurance ig not
requested the premivm and applieable finance charge will be refunded.

A& Finance charge exceeds maximum permitted under Wisconsin Consumer
et

a. Finance charge is reduced to the maximum rate allowed. )

9. Balloon payments—payments are not substantially equal in interval or
amount.
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a. Compute finance charge as if total of payments were amortized over the
disclosed term in equal monthly installments,

b, Reduce dollar amount of finance charge to reflect the lower yield,

10. Creditor takes seeurity interest in exempt collateral,

a, Creditor releases inferest in exempt collateral,

0111 L (;yeditnr fails to provide co-signer with Explanation of Co-Signer
ligation,

a. Creditor releases co-signer from obligation,

Complinnee with credit disclogure requirements has increased dramatically
as a result of the implementation of these adjustment procedures, each of which
inures to the benefit of the customer affected by the irregularity, Institutions are
much more likely to develop internal procedures whieh will poliee consumer
transactiens and make cerliin that disclosures are correct when they realize
that regulatory agencies will take action in each instance of noncomplinnee.
Thix Ofice reviewed irregularites found in examinations of banks and finance
conipanies over a four month time period. It was found that the most frequent
error was 4 miscaleulation of {he rebate of finance charges and credit insurance
premimms upon prepayment, The next most frequent error was an under-dis-
closure of the annual percentage rate, In other words, the dollar amount of the
finznee charge for the term of the transaction was greater than the discloxed
aunual percentage rate wourd indieate, The third most frequent error was the
failure to disclose either the annual percentage rate or the dollay umount of the
finance chitrge.

Of the three agencies mentioned in your letter the only one with whiclt this
Office has any direct contract in the enforcement of consumer credit legislation
ix the Office of Consumer and Saver Affairs in the I'ederal Reserve Board. That
office is vesponsible for officially interpreting Regulation 7 implementing the
Federal Consnnier Credif Protection Act. This contact was extremely frequent
during Initial stages of enforcement of the Consumer Act until greater familiarity
with Truth-in-Lending was acquired at this level, The staff of the Oflice of
Consumer and Saver Affairg was of invaluable assistance in this regard and we
continue to enjoy an extremely close and harmonious relationship. I have per-
sonally heen able to obtain prompt answers to all but the most abstract questions
placed before the Truth-in-Lending section and have, in all instances, received a
thoroughgoing analysis of any inquiry I have made. Moreover, with their co-
operation this Office has obtained compliance with Truth-in-Lending not only by
ercdit grantorg located in Wisconsin but also by eredit grantors who do business
un an interstate basis and who come to our attention as a result of complaints
filed by individual consumers.,

I am also enclosing for your reference a copy of our first annual report on the
activities of this Office under the Wisconsin Consumer Acet as it contains an
explanation of our method of processing individual complaints together with a
copy of our most recent report, I appreciate the opportunity to comment upon
our efforts in this area and would be more than happy to respond to any addi-
tional questions any member of the committee or the staif may wish to raise.

YVery truly yours,
RopeRT A, PATRICK,
At Y.

Enclosure. tm"?ﬂ/

SIATEMENT OF VERNON T. EvANS, ASSOCIATE GENEBAL COUNSEL, NATIONAL
CoNsUMER FINANCE ASBOCIATION

. :I:lm National Consumer Finance Asgocintion (hereinafter referred to as
NCFA™) X arganized in 1916, is the national trade nssociation of companies en-
gaved in the eensumer eredit business, NCFA greatly apprecintes the opportunity
to present its views on the need for reconsideration of the Cousumer Credit
Protection Act in view of the highly technieal and complex regulatory scheme
which has developed under this Aet,
In considering the current status of these laws and their implementing regu-
lations, it is useful to begin with the most recent Annual Report to Congress on

! NCFA represents approximately 900 member compantes operating more than 17.000
lpnn and finance offices throughout tha United States, The membership of NOFA {s d‘i'ver-
rified, ranging from single small loan offices to substantial nationwide ehnin orzanizations
ggggggérbgggdig the business of direct lending and the purchase of sales finance paper on
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Truth in Lending of the Board of Governors of the Federal Reserve System.
(January 3, 1976) In reviewing creditors’ compliance with Truth in Lending
over the past year the Board told Congress that:

“Based upon reports from eight other Federal enforcement agencies and five
exempt States, the Board believes that substantial complianee with the written
disclosure requirements of the Truth in Lending Act is being achieved. As has
been the case in past years, the general consensus among the Federnl agencies
and the exempt States s that the larger ereditors, who have access to legal coun-
gol and who are thus better able to handle the complexities of the Act and Regu-
lations, have the best record of compliance. The compliauce record of the smaller
creditors is not as good, but continues to improve as their knowledge of the Act
{ncreases, The enforcement agencies and the Stutes generally feel that most vio-
lations of the Act are technical in nature, resulting from inadvertent error or
lack of understanding, particularly with regard to lrregular complex
transactions ., "

This Report indicates that, in the opinion of the Board, ereditors are generally
complying with the provisions of the Truth in Lending Act aud Rogulation 2,
pirtienlurly the lurge creditors who have a sufficiently staffed legal department
to he eognizant of the nuances of the Regulations. We have no doubt that simi-
lar reports will be made about the Equal Credit Opportunity Act and Regulation
I in the years to' come,

If eompliance levels are high, what then is the source of the problems with
these laws and regnlations that are generally conceded to exist? The Board’s
brief summary indicates two of the main =ourves: (1) Many creditors simply
do not have the legal counsel and operational ability to continually review and
chanze forms and provedures to keep pace with ever«changing regulations, ad-
ministrative interpretations and judicial decixions; and (2) Most violations of
the statutes and regulations are technjcal in nature, having notbing to do with
the ereditors’ consclontious efforts to comply.

Lven companies whose operating personnel are well trained and whose Law
departments arve thoroughly knowledgeable eannot be assured of being in com-
pliance given the uncertainties created by conflieting judicial deeisions awl regn-
1atory opinions. The most recent example of such technical “violation” was de.
cided by the United States Cireuit Court of Appeals for the Fifth Cirenit in the
ease of Polloek v. General Finance Corporation (No. T3-2017 July 16, 19761,
mhe Court held that the defendant's failure to separately itemize the amounts
of loan proceeds (presumably, the actual dollar amount received by the bor-
rower) violated the Truth in Lending Act, It stated that “[allthough the debior
conld have determined the amount of the loan by the simple arithmetic proce-
dure of subtracting the total insurance charges from the total amount financed,
we determine that the statute does not require a customer to perform this
function . . .

The opinion also Indicates the Court’s belief that Regulation % does not require
such o diselosure s and indeed there is a 197 staff opindon letter which reinforees
thnt belief. Nevertheless, the Appellate Court held the failure to “itemize” the
loan proceeds to he o violation of the Truth in Lending Act.

Tn another recent case, 4llen v. Beneficial Finance o, of Gary, Inc. (303 I
Sapp. 1382, afirmed 531 1024 797) the Court decided that Regulation Z's requive-
ment that disclosure he made in a “meaningful sequence” was violated by putiing
certain cost information in a subtractional sequence. The fact that a TFederal
TReserve Board staff opinion ietter seemed to indicate that a subtractional vrder
;)f giisolosure is permissible under Regulation Z did not protect the creditor from

iahility,

These cases serve to illustrate the problem creditors face. In spite of the hest
efforts belng made—at great expense and with the help of competent legal eoun-
sel--creditors are never sure whether they are in compliance with the Iaws and
regulations,

These cases hlso indicate the judicial concern with adherence to technical
requirements rather than the furtherance of the spirit of the laws,

Section 102 of the Truth in Lending Act (15 USCA 1601) states that “[ilt i
the purpose of this subchapter to assure a menningful diselosure of credit terms
g0 that the consumer will be able to compare more readily the various credit
termy available to him and avoid the uninformed use of eredit.”

In the seven years since the enactment of the Aet, this laudable goal has been
lost sight of, In those seven years there have been more than a thousand opinion
Jetters from the Federal Reserve Board staff explaining what various provisions
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of Regalation Z mean and many thousands of Jawsuits regarding the Regulation,

the interpretations and other court decisions, Much of this hag little or no rela-

tionship to the informed use of eredit by consumers.

While consumer finance companies, and ofher ereditors, continue their efforts
to comply, there is a growing belief that Truth in Lending does not aid the
consumer in making meaningful comparisons of credit terms to any substantial
degree,

The original form and intent of the Truth in Lending Act was to require the
disclosure of cost information se that the consumer could comparigon shop for
credit. However, thig credit cost disclosure law has evolved into law which
requires disclosure of some of the terms of the consumer credit contract, The
result can only be confusion on the part of the consumer as he attempts to defer-
mine his cost of eredit, From the point of view of the creditor, the door is opened
for arguable violations when selective disclosure of terms must accompany the
basie cost diselosure roquirements,

The time has come to review the statutes and regulations with a view toward
determining whether they are fulfilling the intent of Congress—to help the con-
sumer in the informed use of credit. In such a review by this Committee we
believe there are several basic guidelines to keep in mind,

IMirst, the statutes and regulations, and ultimately the information which the
consumer receives, should all be kept as simple as possible, Federal Reserve
Board Vice Chalrman Stephen §. Gardner, in his letter of July 16, 1976 to the
Chairman of this Committee observed that only a very limited number of credit
terms are really helpful to the consumer in comparing and shopping for credit.
These would include the annual percentage rate, the finance charge, the amount
financed, and the repayment schedule, Indeed, further review may well digelose
that these are the only terms that are really useful to the consumer, Creditors
<hould not be required to disclose infermation that the consumer neither needs
nor wants, information which may by its very quantity and complexity cause the
more important information to be overlooked or ignored by the consumer,

Hecondly, o review by this Committee should determine whether creditors need
more help in their efforts to comply with the law and regulations, It is generally
conceded that the vast majority of creditors are making an honest and con-
seiontious effort to comply. Consideration should be given to the problems of
compliance, When enacting an amendment to a statute more time should be
allowed for the Federal Reserve Board to write whatever new regulations are
needed, and for ereditors fo make whatever changes in procedures and forms ave
necessary, The problems that both the Board and creditors have had implement-
inz and complying with the Equal Credit Opportunity Avt indicate that one year
may not be enough time,

(!nrpplianee would be faster and more widespread if creditors were given more
eﬁ’nctm: guidance by the Board. The Board recently has adopted procedures im-
plementing the provisions of Public Laws $4-222 and 94-239 which provide a
defense for creditors who rely on interpretative leiters of duly authorized officials
of the Board in connection with Regulations B and Z, We believe it would also
he hg.rlpful for the Board to develop model forms or portions of forms to be used by
ereditors. The use of such forms should not be required however. Creditors
should be free to design their own forms to comply with the Regulations. But if
they chose to use model forms approved by the Board, credifors should be pro-
teeted from liability for alleged discrepancies between such forms and the
Regulations,

Thirdly, the penalty provision of the Act should be reviewed. NCFA agrees
with TVice Chairn}an Gardner’s suggestion that this Committee should study the
possibility of Umiting the penalty provisions of the statutes to violations that
actnally interfere with the consumer’s ability to make meaningful comparizons
of og‘eglit terms.

While private actions are an important part of enforcement, the law should
not be written }n such forms as it is today, whereby it encourages suits which
seek out technieal statutory violations that bave no relationship to the con-
sumer's ability to shop for credit.

The hasi'c information that the consumer needs should be stated in the statute
of regulation and creditors should be required to disclose that information to
the econsumer. Once that is done however, creditors should be protected from
Turther liability for technical violations which do not have any substantial effect
on the consumer’s ability to make meaningful comparisons of credit terms. The
legal test of lability should be substantial compliance with basic disclosure re-
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quirements rather than stiict adherence to myriad hyper-technical rggula@igns
and interpretations of regulations. It is the responsibility of Congress in writing
the statutes awl the Frderal Reserve Board in writing the regulations to assure
that creditors who comply with basic disclogure requirements are not required to
defend themeselves against accusations of technical violations in the courts which
do net have the time or the necessary expertise to decide such issues.

NCEFA hopes that this Committee will begin a thorough review of the Truth in
Lending Act Doth in terms of what the original intent of Congress was in enact-
ing the law and in terms of the problems that exist today. 'The members o2 NCFA,
i5ie most ereditors in the country, want to obey the Truth in Lending law, The
problems arise when creditors are uusure of what the law requires and how they
can comply. We are ready to cooperate with the Committee and its staff in an
effort to eliminafe these problems and look forward to doing so.

OVERSIGHT ON CONSUMER PROTECTION ACTIVITIES
OF FEDERAL BANKING AGENCIES

‘WEDNESDAY, JULY 28, 1978

: U.S, SENATE,
Coaarrrres oN Banging, Housive axp Ursaxy Arraims,
Washington, D.C.

The committee met at 10:11 a.m., pursuant to recess, in room 5302
Dirksen Senato Office Building, Senator William Proxmire (chairman
of the committee) presiding.

The Cramraan, The committee will come to order.

Today is the second of 3 days of oversight hearings into the enforce-
ment etforts by Federal agencies of the Freedom of Information Act.
We heard yesterday some harsh criticism of these agencies. We heard
they ave not doing an effective job of consumer protection. This morn-
ing we will hear further on this subject from two organizations whose
members aro vitally concerned with the matter of compliance by bank
regulatory agencies: The Consumers Union and the National Organi-
zation of Women.

Iinforcement of consumer protection laws has another side, and that
is the quality and confent of the regulations to be enforced. I am very
concerned about overly complex requirements in truth-in-lending.

T was, therefore, gratified that the Federal Reserve Board sent up to
the committeo limited recommendations for truth-in-lending amend-

ments which I introduced last Friday in the Senate, The Board also -

suggested certain other areas where the act might be more substan-
tially simplified ; and I hope our final witnesses this mibrning will com-

- ment generally on these proposals.

These witnesses include Prof. Jonathan Landers, serving cur-
rently as a research scholar for the American Bar Foundation, Pro-
fessor Landers is engaged in extensive study of the Truth-in-Lending
Act and is in an excellent position to shed light on why that act is so
complicated and how its provisions can be simplified.

Our final witnesses this morning will be representatives of creditors,
creditors who every day must comply with truth-in-lending. Theso
witnesses, too, I hope will be making constructive suggestions on how
that legislation can be improved.

Our first witnesses this morning are Peter Schuck of Consumers
Union and Linda Cohen of NOW,

M. Schuck, why don’t you go ahead first ?

STATEMENT OF PETER SCHUCK, CONSUMERS UNION

Mr. Serrwor. Thank you, Mr, Chairman.
(103)
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We are happy to be able to testify today concerning the enforce-
ment by the banking agencies of the truth-in-lending law. )

My prepared statement relates an incident which we have been in-
volved in recently which I think highlights very dramatically the
attitude that appears to prevail in the Office of the Comptroller with
respect to enforcement of the act. I can’t say whether the example
which I am about to relate is typical or atypical of the attitudes of the
other regulatory agencies.

One of the interesting things is that this instance would not even
have come to light at all had I not been a member of the Advisory
Committee of the Comptroller. .

One suspects there are a great many similar incidents which do not
come to light which we would be interested in knowing about which
bear on this issue.

At a meeting of the Advisory Committes in early May, we learned
through a report by one of the staff members of the Comptroller’s
Office that they had conducted a comprehensive examination which
had revealed what they called, “an alarming degree of substantial
noncompliance” with regulations by the surveyed banks. They were
quite anxious that the banks improve their performance. They then
went on to other subjects.

After the presentation had been made, I asked the staff member
whether the results of the survey had been made public. He said that
they had not been, that the information was confidential and could
not be released. X pointed out that whatever the applicahility of the
Treedom of Information Act generally, it was clear that at least if
the names of the banks were deleted, the act would not apply and that
this information would be highly useful and informative to Congress
and to the public:generally.

He said no, the information was confidential; and at this point, the
Comptroller interjected and said that if the names were deleted, he
would be prepared to make the results public.

Shortly thereafter, I made a Freedom of Information Act request
for the results of the survey. I have spent the last 3 months trying to
obtain those results witheut success; and I would guess that we are
going to have to file suit in the next several weeks under the Freedom
of Information Act to obtain them.

First, they claimed certain exemptions under the Freedom of Infor-
mation Act which seemed to us clearly inapplicable. The first was that
the survey results were an interagency memorandum, which it clearly
isnot because the data comes from private parties.

Second, they claimed that it constituted an examination report ex-
empted from disclosure under the Freedom of Information Act, ex-
emption 8. That seomed to us inapplicable because that exemption
was designed to protect the confidentiality of information which relates
to solvency and finaneial integrity of banks, not information relating
to compliance with consumer protection laws.

In my prepared statement, I relate the subsequent efforts we made
to try to convince the Comptroller’s Office to release this data. Most
recently, they have taken the position that not only do those exemptions
apply, but three other exemptions apply, ncne ef which I think you
would find persuasive. X

Finally, they argue that title 12, United States Code, section 481,
protects the confidentiality of this kind of compliance information.

+
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Not only does section 481 not say anything at all about disclosure of
this kind of information; section 481 empowers the Comptroller to
publish examination reports where a bank does not accept the sug-
gestions or recommendations made by his office subsequent to an
examination. :

Far from supporting the maintenance of secrecy of this data, it in
f:lwt ?upports our allegation that the information ought to be dis-
closed.

As I indicated, we are still trying to get this data and will probably
have to bring suit.

On July 8, I and Jonathan Brown of the Public Interest Research
Giroup met with the Comptroller. We questioned him further about the
nature of this survey. It turns out that a few of the violations at least,
which they had uncovered, were in their view quite substantial,
ix}qulved a lot of money and had occurred over a considerable period
of time.

These were patterns of noncompliance about which they were quite
concerned. I asked them whether they had informed the consumers
who were victimized by these practices of what they had found. They
indicated that they had not. T asked them whether the statute of limi-
tations had run on the private remedies provided by the act, and they
indicated that it probably had run.

We then asked them what kinds of remedial action they hoped to
take, if they succeeded in negotiating compliance with these banks.
They indicated that they simply hoped to effect a repayment of the
overcharges by the banks. Therefore, there would be no penalty.

What is most striking about this pattern of enforcement is that it
really is not enforcement at all. It is caleulated, I think, to weaken tha

. deterrents that are built into the act. The act, as you know, relies on

two principal enforcement mechanisms. The first is administrative
penalties, administered in this case by the Comptroller’s Office. They
have greatly weakened that deterrent by engaging in protracted and
secret negotiations with the banks, by eschewing any effort to imipose
a penalty for these very substantial violations—in their own words—
and by assuring that no public attention will be focused on banks that
in fact have failed to comply with the law.

The second remedial mechanism—private remedies—provided
under the act has also been essentially vitiated by this conduct. They
have not informed the vietimized consumers of what they have found.
They have maintained secrecy. They have allowed the statute of limi-
tations to run on the private remedies in the act,

The act, it seems to me, provides all sorts of protections to defend-
ant banks against liability for technical violations of the act, inctud-
ing the bona fide error defense and 15-day correction period. I see no
reason why the Comptroller could not make his findings public with-
out being unfair to the banks and without breaching the confidential-
ity of borrowers.

One analogy which comes to mind is the Consumer Product ‘Safety

Act, which in section 6(b) permits the Commission to publicize its

findings of lack of safety so long as it does so in a manner caleulated
to be fair to all parties.

In sum, the Comptroller’s office does not appear to have applied
nearly as much imagination te figuring out ways to protect consumers
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from apparent violations of the act as it has to figuring out new ar-
guments for protecting apparent violators from the administrative
and private remedies established by Congress.

This committee should press the new Comptroller to make public
the results of all truth-in-lending compliance surveys and reports in
a timely fashion, and in a way that protects the borrowers’ confiden-
tiality and is fair to the banks.

Consideration should also be given to extending the statute of lim-
itations applicable to violations of the act. The regional cffices of the
bank regulatory agencies should follow the lead of many local con-
sumer groups and conduct regular surveys by telephone and in person,
officially and posing as consumers of compliance by local banks.

Finally, if these hearings produce evidence that the enforcement
efforts of the other bank regulatory agencies are as weak as the Comp-
troller’s appear to be, the committee should sericusly consider remov-
ing enforcement authority from these agencies and placing it in the
Federal Trade Commission.

The FTC, of course, has substantial expertise in the enforcement
of truth in lending against nonbank creditors and would be free of
the kind of regulatory ambivalence to which the bank regulatory
agencies are so subject.

Thank you.

[The prepared statement of Peter H. Schuck follows:]

StaTEMENT OF PErER H., ScHUCK, REPRESENTING THE CONSUMERS UNION OF
UnitEp STATES, INC.

Mr. Chairman and Membhers of the Committee : X wish to thank the Committee
for inviting Consumers Union*® to testify at these oversight hearings concerning
the enforcement of the Consumer Credit Protection Act by the Federal bank
regulatory agencies. As you may recall, Consumers Union was one of the early
advocates of truth-in-lending legislation and we 1etain our interest in its vigor-
ous enforcement,

It is for this reason that we wish to bring to your altention a dismaying in-
stance of seerecy, sluggishness, and desultory truth-in-lending enforcemeunt by
the Comptroller’'s Office. I cannot say whether this example is typical or atypical
of the activities and attitudes of the bank regulatory agencies, for I have not in-
vestigated this subject generally. This particular instance came to my attention
in my capacity as a member of the Comptroller’s National Advisory Committee,
and I submit it to you for whatever light it may throw on the subject of these
hearings.

Durigng a meeting of the Advisory Committee in early May, o member of the
Comptroller's staff mentioned that “a comprehensive examination” by their office
had revealed “an alarming degree ¢f substantial non-compliance” with Regu-
lation Z by the surveyed banks, and indicated to the Advisory Committee (vir-
tually all of whom were bankers) that the office was exhorting the national banks
to “try to tighten up your controls”? I asked the speaker whether the results of
thig survey had been made public and he said that they had not been. When I
asked the reason, he responded that the information was confidential. I pointed
out that whatever confidentiality arguments might be made concerning some
of this information, it was clear that at the very least, o summary of the survey

1 Consumers Unlon {s a nonnrofit membership ofganization chartered in 1936 under the
Inwsg of the State of New York to provide informatlon, education, and counsel about con-
sumer goods and services and the management of the family income, Consumers Union’s
Income Is derived solely from the sale of CJonsumer Reports, other publications and films,
Expenses of occaslonal public service efforts may be met, in part, by nonrestrictive, non-
commercial grants and fees. In additlon to rePorts on Consumers Unfon’s own product
testing, Consumer Reports; with its almost 2 milllon eirculation, regularly carries articles
on health, product safety, marketplace economles, and legislntive, '_hzdiciul and regulatory
actions which affect consumer welfare. Consumers Union's publications carry no advertising
and receive no commercial support.

2 Pranseript of May 3, 1976 Natlonal Advisory Committee meeting, p. 18,
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results, without the names of banks, should be made public, particularly since
the Aet was designed so as to rely upon considerable private enforcement, At
this point, the Comptroller, Mr. Smith, interjected to assure me that he would
have no objections to releasing the findings, so long as no bank names were
divulged,® Subsequently, the Oflice informed me that the survey had been con-
ducted by means of letters from the regional offices to banks, which elicited
written submissions by the banks, which were then analyzed by the Comp-
troller's Office. . L

On May 21, I submitted a formal request for the submissions which the banks
had made, as well as the Office’s analysis of those submissions. I explicitly re.
quested the names of the banks. On June 7, my request was formally denied on
the basis of exemptions § and 8 under the Freedom of Information Act, relating
to interagency memvoranda and “examination, operating, or condition” reports,
respectively. I was also informed that since the noncompliance had turned up
from “a localized test examination of the banks involved” whieh was neither a
random por statistical samyling of all national banks, “the results cannot be
justly extrapolated to the national banking srstrm as a whole” aud that it
wovld therefore be “anfair to single out these individual imstitutions for a
subjective disclosure,”

I my administrative appeal, dated June 9, I pointed out that exemption 5
digd not apply, since the documents were not interagency memoranda but were
received from private parties outside the agency and that exemption § did
not apply, since that exemption was designed to protect information concern-
ing the banks solvency or confidential financial condition, not information
econcerning the banks' violations of law. In addition, I stated that even if the
Comptroller had the legal right to withhold the documents (which, in our view,
he does not), the purposes of the truth-in-lending law would be served by a
discretionary disclosure of the documents, and that the fact that the survey
results could not necessarily be extrapolated to the entirz system was a wholly
inadequate reason for secrecy.

On July 2, the Comptroller’s Office again denied my request citing three new
exemptions, ignoring the arguments and authorities which I had cited, and
directing my attention to 12 U.S.C. §481, stating that “it appears that the
Otfice does not have the unbridled diseretion to release examination reports that
vou assert.” 12 U.8.C. § 481, however, says nothing of the sort. It not only says
nothing about withholding such reports from the public but in fact provides
specifieally that upon 90 days notice to a bank, the Comptroller may “publish”
the examination report if the bank does not comply with the examiner’s recom-
mendations or suggestions within 120 days in a manner satisfactory to the
Comptroller,

On July 8, I tried once again, pointing out that since our request did not
extend to either the identity of bank customers or to any details of the financial
transuctions, but only to the names of the banks and the extent of their non-
compliance with the law, the confidentinlity argument was a red herring and
certainly could not justify the wholesale and generalized withholding of the
doeuments. I therefore requested the more particularized justification of non-
diselosure that is required by law. Vaughn v. Rosen, 484 F.2d0 820, 826-28 (D.C,
Cir, 1973) cert. denied 415 U.S. 977 (1974). I have not yet received any response
to my July 8 letter.

Several weeks ago, T and Jonathan Brown, of the Public Interest Research
Group met with the Comptroller and some members of his staff. In response to
owr questions, they informed us that nearly all of the banks. which had been
surveyed had been found to be in non-compliance,! that they deemed many of the
violations to be “technienl, but that a Tew of the violations had apparently
ocenrred over some period of time and involved a great deal of money. They
indicated that they were attempting to persuade the offending banks to repay tlte
overcharges, but some of the banks, including some with substantinl violations,
continued their refusal to make restitution. I asked whether the Office had in-
Tormed the vietimized consumers of its findings, and was told that it had not. T
then asked whether the statute of limitations had run on these violations while
the Comptroller was secretly negotiating with the banks. The anstwer was *“Prob-

ard., p. 22,

¢ See ulso, letter dated March 1, 1976 from James R, Smith, Comptroller of the Currency.
ti Senator Joseph R, Biden, Jr., stating that “the number of violations n ir ai
reports of examination since 1060 is substantial . . ., ofed In formal

76-557-—T70~=m8
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ably”, Mr. Brown inquired whether the restitution that the Comptroller's Office
envisioned was simply restitution of the difference between what the consumer
paid and what he or she should have paid; the answer was “yes”, thus implying
that no penalty for non-compliance was to be imposed.

What was perhaps most striking to me about this meeting was how pleased
and proud the Comptroller and staff were uf these efforts. They honestly believed
that they were engaged in vigorous enforcement of the law and were protecting
the rights of consumers. Indeed, they stated that they were upgrading their
examination process to detect more such violations in the future,

I submit that the pattern of conduct by the Compfrolier's Office that I have
Just deseribed is not law enforcement at all, but ig likely to have the effect of
weakening the deterrents to violations of the law by proteecting banks from the
consequences of their violations. The Consumer Credit Protection Act relies for
its enforcement principally upon administrative penalties meted out by the Comp-
troller's Office and other banking agencies, and private civil remedies invoked by
victimized consumers. The protracted negotiations which have occurred (and
continue to oceur) with banks that have apparently engaged in systematic and
substantial violations of the law make s mockery of the administrative deterrent
envisaged by Section 108 of the Act. Similarly, the secreey that shields banks
from adverse publicity in the case of substantial violations weakeng those deter-
rents, This is particularly true when the agency, even if successful in its nego-
tiations, will not penalize the otfending bank but will simply restore it to the
pogition it would have heen in had it not violated the law. An enforcement policy
like this diminishes the incentive to comply with the law.

Moreover, by failing to inform the victimized consumer of what the agency hasg
found, the Comptroller has extracted the only remaining tooth in the enforce-
ment “bite” that Congress built into the Act. Congress recognized that private
enforcement must be the mainstay of the Act, and to that end provided important
private remedies in Section 130 of the Act including statutory minimum and puni-
tive damages, statutory class actions, and statutory reimbursement for attorneys’
fees and costs, Yet the Comptroller, by withholding his findings from the public—
and purticularly from the borrowers whose rights were violated—has allowed
the statute of limitations on those rights to expire. Certainly, there is no legal
bar to such disclosure; indeed, 12 U.S8.C. § 481 contemplates this kind of dis-
closure ® in precisely this kind of situation. Certainly, the Act provides all sorts

of protection to the bank, such as the “bona fide error” defense and the 13-day
correction period, and it is at least ag feasible for the Comptroller or the bank
to inform the publie {or at least the vietimized borrower) about apparent viola-
tiong of truth-in-lending law in a2 manner that is fair to all parties as it is for
the Consumer Product Safety Commission to inform the public about apparently
unsafe products. See Section 6(b), Consumer Product Safety Aect.

In sum, the Comptrollier’s Office does not appear to have applied nearly as
much imagination to figuring out ways to protect consumers from apparent
violations of the Act as it has to figuring out new arguments for protecting
apparent violators from the administrative and private remedies established
by Congress, This Committee should press the new Comptroller to make public
the results of all truth-in-lending compliance surveys and reports in a timely
fashion, and in a way that protects the borrowers' confidentiality ® and is fair
to the banks. Consideration should also be given to extending the statute of
limitations applicable to violations of the Act. The regional offices of the bank
regulatory agencies should follow the lead of many local consumer groups and
conduct regular surveys by telephone and in person, officially and posing as
consumers of compliance by local banks, Finally, if these hearings produce evi-
dence that the enforcement efforts of the other bank regulatory agencies are
as weak as the Comptroller's appear to be, the Committee should seriously
concider removing enforcement authority from these agencies and placing it
in the Federal Trade Commission, The FTC. of course, has substantinl expertise
in enforcement of truth-in-lending against non-bank creditors apd would he
free of the kind of regulatory ambivalence to which the bank regulatory

agencies are so subject.
The Craraan. Thank you very much, Mr. Schuck.
t¥n fact. 12 U.S.C. § 481 contemplates disclosure, under such circumstances, of the

entire eramination report, not simply the portion to which the Comptroller ohjects,
9In the Comptroller's survey described above, the banks were encouraged to delete the

names of borrowers when filling out the guestlonnalre.
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STATEMENT OF LINDA M. COHEN, NATIONAL ORGANIZATION FOR
WOMEN, ARLINGTON, VA.
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This problem is compounded, through no fault of the board, by the
relative inequality of resources of the creditors and the consumer
representatives. L

Most large creditors employ counsel and staff whose sole function is
to perform research and analysis and prepare testimony for the credi-
tor on laws and regulations that might adversely affect the creditors’
interest.

These organizations allocate large amounts of money to such efforts.
Most organizations representing consumers, on the other hand, have
almost no budget to support such actions, and the large majority do
not have even one full-time employee who is able to devote his or her
full attention to how the same laws and regulations would affect
COnSuIers, o

This gross disparity in resources results in the baard’s often receiving
a grent deal more input from creditors’ lobbyists than from conswer
representatives, and in the creditors’ lobbyists being able to provida
the board with more sophisticated and comprehensive data than con-
sumer representatives ore usnally able to prepare.

NOW feels that the board should be cognizant of this disparity and
should make every effort to remedy the disparity so that it has equal
input on both sides of the question.

Yet the board has rarely if ever undertaken to perform a study or
analysis “in house” on a hotly debated issue. Beyond this, the board
has, in NOW's opinion, tended to accept creditors’ positions and conclu-
sions without conducting studies to determine if the statisties and/or
conclusions are justified.

We urge that in order to fulfill its responsibility under this act, the
board must be prepared to supplement and verify the input of both
creditors and consumers’ representatives by conducting its own in-
dependent research on important controversial issues.

One way in which the disparity in resources between consumer
groups and creditors is exacerbated by the board is in the manner in
which it has on occasion presented issues for comment.

At times, questions have been phraged in terms of providing the
board with the results of estensive research whieh it is well awaze that
consumer representatives are unable to provide.

We suggest that in order to equalize the difference in resources and
insure that the creditors’ conclusions are not accepted without sub-
stantiation, basic research on important issues should be performed
by the board itself prior to the promulgation of proposed regulations
and that proposed regulations should be developed out of the board’s
own studies. At that point, consumer groups and creditors should be
invited to comment on an actual set of proposed regulations rather
than on an amorphous set of issues.

This procedure would serve to compel the board to make some tenta-
tive decisions based on the results of its own research and enable both
consumer and creditors’ representatives to be more useful to the board,
since everyone’s attention would be devoted to considering the impact
of the proposed regulation. )

NOW’s experience has also indicated that the board in promulgating
regulations under the ECOA, tends to view itself as a compromisor
rather than a decisionmaker.
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The board has frequently seemed considerably more intent upon
working out & compromise that would appease both sides of an issue,
than it has with coming up with the optimal solution. )

We contend that the board has a duty to reach the conclusion that is
most equitable in each situation, rather than attempting to take the
action thet will result in the least controversy.

The two remaining roles that we feel that the board should be more
concerned with are education of the public in connection with their
rights under the act and the enforcement of the act.

TWe see these two roles as complementary and their performance as
vital to the integrity of the act. We believe that if consumers were
adequately educated with regard to their rights under the act, more
violations of the ECQA would be reported spontaneously, and enforce-
ment of the act would become more effective and at the same time less
burdensome for the agencies charged with this function.

The existence of what is potentially the most significant ECOA
edncational device has recently been threatened. The ECOA. regula-
tions presently provide that credit application forms must contain an
“TCOA. notice,” which broadly sets forth the purpose of the act
and informs the applicant of which agency is in charge of compliance
for the ereditor he or she is dealing with.

Iiowever, the latest set of proposed regulations promulgated by
the Doard in connection with the recent amendments to the KECOA,
would require that the ECOA notice be provided only to rejected
credit applicants.

This would eliminate the requirement that the notice be present
on all application forms, The presence of the ECOA. notice on credit
applieation forms would be, in our opinion, one of the most effective
devices imaginable to educate consumers who are involved in the use
of credit, with regard to the existence and purpose of the act.

We believe that the promulgation of this proposed change, combined
with the Board’s failure to develop any viable educational program
on the act, demonstrates its lack of concern with education as a vital
issue.

NOW stresses that the ECOA is almost useless as a piece of remedial
Iogx‘slntmn if the public is not educated as to its content.

The Board has failed in its responsibility to set up a vigorous en-
foreement program under this act just as it has failed to develop a
viable educational program.

In this regard, NOW believes that in order to bring the act to life,
the Board must immediately take the initiative and spearhead a com-
prehensive COA. education-enforcement, program.

In addition, just as Congress recognized that funding for such pur-
pose was necessary under the truth-in-lending law, we believe that
Congress must now recognize the need for additional funding for edu-
cation and enforcement under the ECOA.

Based on our foregoing eomments, we consider it to be clear that
Congress must make such an appropriation in order to support its
obligation to the consumer and to fulfill the congressional intent in
enactment of the ECOA.

Accordingly, NOW urges that this committee act promptly in
formulating responsive legislation.

The Crxarraan, Thank you very much, Ms, Cohen.
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[Complete statement of As. Cohen follows ]

StarEMENT oF Laxpa M. Couney, Crepir Tasg Force CoorpinaToR Tim
NATIONAL ORGANIZATION FOR WOMEN

The National Organization for Women (NOW), with over 700 chapters repre-
senting every state and metropolitan areq, ig the largest feminist organizating
in the world. We are women and men who work actively to bring women into
full participation in the mainstroam of American society, The members of NOW
are people who believe in the basic concept of equality for all.

NOW has taken an active role in instigating and ensuring the passage of the
Bqual Credit Opportunity Aet (ECOA) and has been aetively involved, in the
promulgation of regulations to implement the BCOA and the recent amendments
to this Act.

NQW's testimony will be restricted fo comments on our experience in dealing
with the Federal Reserve Board (Board) in ifs role of drafting regulations to
implement the ECOA, We shall additionally comment on two roies which we
contend that the Board should be involved inj namely, oversight of education
and enforcement under the ECOA.

§ 102 of the ECOA states “, , . Beonomie stabilization would be enhanced and
competition among the various finaneial institutions and other firms engaged
in the extension of credit would be strengthened by an absence of discrimination
on the basis of sex or marital status | . .” Our experience has led us to believe
that the Board does not consider this to be the cage,

To begin with, we believe that the responsibility for ensuring that consumers’
interests are protected was not one which the Bourd desired to undertalke. In fact,
the priority goal of the Beard Is to assure the financial integrity and stability of
finareial institutions, In controversial situations, the Board is accustomed to con-
sidering the effects of a given set of alternatives from a strictly “financial results"
point of view, Such a role has been consistent with the Board's overriding
urpose,

In delegating to the Board responsibility for ensuring that consumers’ in-
terests are adequately protected under the ECOA, Congress gave the Board a re-
sponsibility that the Board was not accustomed to, since in its usual role the
Board has concerned itself strietly with the effects of an action on banking, fi-
nance and the economy in general, Almost inevitably, the issue that has arisen in
debating whether a proposed regulation should be finalized, has been whether the
cost of implementation of the regulation by creditors was not too expensive to be
Justified by the benefit derived by consumers, NOW has found that the Board has
congistently been more earily persuaded by arguments concerning the costs that
would be incurred by creditors than it has by arguments of benefit Lo consumers.
‘We attribute this phenomenon to a number of separate factors,

Lipst, we believe that the Board has been unable to temper its responsibility for
the solvency of banks with the need for important consumer protection measures,
We do not find this surprising, since the Board has been worrying about the fi-
vaneial integrity of banks for many years, whereas it has been ealled upon to
coneern itself with consumers’ issues under the ECOA for only the last year. It
must be recognized by Congress that it would be almost impossible for an agency
that has concerned itself solely with financial matters since its inception, to be
regponsive to consumer interests overnight.

Second, the Board is accustomed to considering the pros and cons of an issue
primarily through a study of budgetary and statistical analyses, While we agree
that guch analyses are relevant, we helieve that it is every bit as important for
the Board to comprehend and consider consumer protection concerns as it is for
them to consider costs to the creditor. Vet the Board is more comfortable with cost
figures than it 1s with the assertions put forth by consumer representatives con-
cerning the effects a given action will have on the protection of a consumer's
rights, It is a great deal simpler to convince a group of economists and bankers
that it will be very costly for a creditor to implement n proposed regulation by
showing them a projected cost figure, than it is to convince them that the bene-
fit that the consumer would derive from such an action would be at least com-
mensurate with the cost to the creditor.! The benefits of consumer protection just

1In fact, the Board's overwhelning preocctpation with matters of finance {g discernahle
in a recent request dated April 1, 1976, for comments regarding implemontntimf of the
recent amendments to the Act, One of the questions to be addressed by commentors was
how much implementation would cost creditors, The question did not address itself at all

to the henefits nr detriments to consu t 1
regulntion: 8 1o ¢ mers that would ensue from implementation of the
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- le hemselves to expression in numbers. Thus, when faced with an issue
(ilx?vﬁlowtilll(;:ngntthe one hand, cost statistics put forth by creditors, and on_;he ofher,
testimony presented by consumer representatives as to the effect an action wauld
have on consumers, the Board will usually find it much easier to relate to, and

suig uce to, the statistics. . .
akilelzxélgili?éltxato ity traditional bias in favor of finaneial corcerns, the Board is
hampered by a_ genuine lack of understanding of consumers’ concerns. Having
never dealt with most of these concerns before, the stafl working on these Dsyuey
often lack a background which would enable them to comprehend the intmcac.“_s
of the consumer viewpoint, These same people, however, have usually had ex-
tensive experience in dealing with the creditors’ \-{ewpgipt and are therefore
considerably better able te comprehend the ereditors’ position and concerns.

Thig problem is compounded, through no fault of the Board, by the relative
inequality of resources of the creditors and the consumer representatives, Most
large ereditors employ counsel and staff whose sole function is to perform re-
search and analysis and prepare testimony for ‘ghe ereditor en laws and regula-
tions that might adversely affect the ereditor's interest. These organjzations al-
locate large amount of money to such efforts. Most organizations representing
consumers, on the other hand, have almost no budget to support such actions, and
the large majority do not have even one full-time employee who is able to devote
his/her full attention to how the same laws and regulations would affect con-
gumers. The gross disparity in resources results in the Board’s often receiving
a great deal more input from creditory’ lobbyists than from consumer representa-
tives, and in the creditors’ lobbyists being able to provide the Board with more
gophistieated and comprehensive data than consumer representatives are usually
able to prepare, o .

NOW feels that the Board should be cognizant of this disparity and should
make every effort to remedy the disparity so that it has equal input on both
sides of a question. Yet the Board has ravely if ever undertaken fo perform 2
study or analysis “in house” on a hotly debated issue. Beyond this, the Board
has, in NOW’s opinion, tended to accept creditors’ positions and conclusions
without condueting studies to determine if the statistics and/or conclusions are
justified. We urge that in order to fulfill its responsibility under the ECOA,
the Board must be prepared to supplement and verify the input of both credi-
tors and consumers’ representatives by conducting its own independent research
on important controversial issues,

One way in which the disparity in resources between consumer groups and
creditors is exacerbated by the Board is in the manner in which it has on oce-
casion presented issues for comment. At times, questions have been phrased
in terms of providing the Board with the results of extensive research which
it is well aware that consumer representatives are unable to provide. We gng-
gest that in order to equalize the difference in resources and ensure that eredi-
tors’ eonclusions are not aceepted without substantiation, basie resesrch on im-
portant issues should be performed by the Board itself prior to the promulga-
tion of proposed regulations and that proposed regulations should be developer
ont of the Board's own studies. At that point, consumer groups and creditors
should be invited to comment on an actual set of proposed regulations rather
than on an amorphoug set of issues, This proeedure would serve to compel the
Board to make scme tentative decisions based on the results of its own research
and enable both consumer and creditors representatives to be more useful to
the Board, since everyone's attention would be devoted to considering the impact
of the proposed regulations.

Turning to a related issue, NOW's experience hag indicated that the Board in
promulgating regulations under the ECOA, teads to view itself as a compro-
misur mthqr than a decision maker. The Board has frequently seemed consider-
ably more intent upon working out a compromise that would appease hoth sides
of an issue, than it has with coming up with the optimal solution. We contend
that t}xe Board has a duty to reach the conclusion that is most equitable in egeh
situation, rather than attempting to take the action that will result in the least
controversy. We do not belleve that the boaxd hay been operating satisfactorily
in rhis regard,

The two remaining roles that we feel that the Board should be more con-
cerned with are education of the public in connection with their rights under
the ECOA, and enforcement of the Act. We see these two 1vles as complementary
and their performance as vital to the integrity of the Act. We believe that if
consumers were adequately educated with regard to their rights under the Act,
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mere violations of the BCOA would be reported spontaneously, and enforce-
ment of the Act would become more ;\ﬁ;cti&;t; and at the same time less burden-
some for the agencies charged with this function,

Theji existenge of what Ei:s potentially the most significant ECOA. educational
device has recently been threatened. The ECOA regulations presently provide
that eredit application forms must contain an “ECOA. Hotice”, which broadly
sets forth the purpose of the Act and informs the applicant of which agency is
in charge of compliance for the creditor s/he is dealing with. ITowever, the
latest set of proposed regulations promulgated by the Board in connectzon with
the recent amendments to the BCOA. would require that ghe ECOA Notice be
provided only {o rejected credit applicants. This would elimingte the require-
ment that the Notice be present on all application forms. The presence of the
TCOA Notice on credit applieation forms would be, in our opinion, one of the
most effective devices imaginable to educate consumers who are involved in
the use of credit, with regard to the existence and purpose of the BCOA, We
helieve that the promulgation of this proposed change, combined with the Board's
Tailure to develop any viahle educational program on the BCOA, demonstrates
ita lack of concern with edneation as a vital issue, NOW stresses that the ECOA
is almost nseless as a piece of remedical legislation if the public is not educated
as to its content. : ]

The Doard has failed in its responsibility to set up a vigorous enforcement
program under the BCOA just as it has failed to develop a viable educational
program. In this regard. NOW helieves that in order to bring the TCOA to life,
the Board must immediately take the initiative and spearhead a ecomprehens
give BCOA education-enforcement progrum, In addition, just ag Cengress recog-
nized that Tunding for guch purpose was necessary under the Truth in Lending
law, we helieve that Congress must now recognize the need for additional fund-
ing for education and enforcement under the ECOA. Based on our foregning
eomments, we consider it to be clear that Congress must make such an appro-
prifrtion in order to support ity obligation to the consumer and to fulfill the
Coagressional intent in enactment of the BCOA, Acenrdingly, NOW urges that
this Commitiee act promptly in formulating responsive legislation,

The Crameyan, T want to thank both of you for strong, vigorous
statements. You both did a skillful job of abhreviating your state-
inents. '

\Vi(tihout objection the entire statements will appear in full in the
record.

Mr. Schuck, I support your position emphatically. Seerecy shonld
not affect the disclosure of information regarding compliance with
the consumer protection laws.

You are right in making that distinetion that it may imply and
does imply the purpose of the provisions.

There are cases where it wouldn’t be in the publie interest to dis-
close information. That would not be in the case with respect to en-
forcement of the consumer protection laws.

I think you are right,

You also indicate, as I understand it, that the banks should bhe
subject to a penalty, not simply a matter of telling whether there
was a violation and doing nothing further,

QObviously, if you are going to deter future violations, you have to
have an effective kind of law., T agree there,

Do you have any knowledge, Mr. Schuck, of what action the Comp-
troller has taken with regard to the violations that they have turned
up in his survey ?

Mr. Scriuex, According to the Comptroller himself, they have been
engaged in negotiations for many months with these banks. Some of
them have complied ; somo of them refuse to acknowledge their obli-
gations to make restitution.

X
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He exhibited considerable frustration over some of the more sub-
stantial violations in which he had not been able to effect a restitution.

The CramaraN. At any rate, all they have to do is make restitu-
tion. There is no incentive at all to comply with the law?

Mr. Scuuex, That’s vight.

The Cramryan. You clearly helieve, as I have said, that the Comp-
troller should disclose violations both to the public and to the vic-
timized consumer. o ] .

However, although you make g very strong case, this requirement
that this disclosure be made is not explicit in the law now.

Should it be; and, if so, can you suggest how it should be done?

Mr. Scuuver. As I have indicated, section 481 of title 12 is really
quite an extraordinary provision in.the sense that it compels the Comp-
troller to make the entire examination report public if the bank
refuses to accept any recommendation or saggestion that the Comp-
troller’s office may make, regardless of whether it is a substantial one
or not.

The bank must comply in a manner satisfactory to the Comp-
troller. He has very broad authority now to publish. There is nothing
that makes it mandatory for him to publish, except perhaps the Free-
dom of Informaticn Act.

The Cramuan. That's why I am asking you whether we should
make it mandatory.

Mr, Sorrucx. I think that exemption 8 does and should make manda-
torily disclosable all information of this type. I must say in candor,
however, that the exemption 8 as written is not terribly explicit along
those lines. \

Our lawsuit, which T ecxpect we are going to have (o file, would
be the first one to litigate the meaning of exemption 8, and I would
like to see that clarified by legislation.

I think litigation is not the best way to do this. It should be clari-
fied so that exemption 8 applies only to that information which if
made public might trigger a serious lack of confidence among the
public generally about the banking system generally.

The Crarraan. You suggest that enforcement authority ought to
be taken away from the Federal Reserve Board and given fo the Fed-
eral Trade Commission,

. Would you include the Fed’s present authority to write regula-
tions along with the authority to enforce the law?

Mr. Scauex. It seems to me that the Fed has a good deal of input
to mako into any regulations under truth-in-lending,

The ultimate authority, I think, could well be the Federal Trade
Commission which has a great deal of experience in this area.

I didn’t make that a flat recommendation, but rather urged that if
these hearings develop the kinds of evidence that I think they will
develop, that that be seriously considered.

It would be a major step to take. I think it should only be done if
they know the agencies are failing in their job. If the Comptroller's
offic is any evidence, I suspect that that recommendation would hold.

. The Cramaan. It is pretty hard to achieve, though, especially in
view of the argument you made that it would be very duplicative.
. .You have the regulatory agencies with the responsibility for exam-
ning and enforcing laws with respect to banking institutions.
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Now, if yon have another agency that comes along, that has another
kind of responsibility, doesn’t that create a confusion and a waste of
enforcement capacity ?

Mr. Scuuck. That would depend upon the relationship that was
worked out between the two agencies.

Thers certainly ave precedents under existing law for that kind of
split authority.,

For example, in the area of food additives, the Food and Drug Ad-
ministration scis tolerances for certain chemicals in food, for exam-
ple, DES; whereas, the Department of Agriculture actually enforces
those in the field,

I don’t think the fact that i% is in two agencies rather than one would
necessarily be a bad thing. It would depend very much upon the kinds
of cooperative arrangements that could be worked out.

The Cramrman. Yesterday we had some of the most competent and
successful State banking commissioners testify.

They argued that in their States—and they agreed it wouldn’t apply
to all States—they thought in their States the States ought to enforce
truth in lending.

They suggested where the States are able to do the job, have the
capacity, and the will, that they should have the authority to enforce
truth in lending.

How would you feel about that ?

Mz, Serrwog. I don’t think I am in a position to comment.

I don' know how well they are doing the job at present. I under-
stand that in most States, the enforcement resources are simply not
availably to the States or they haven’t made them available,

Federa] authorities necessarily must ill that vacuum. To the extent
that the States are in fact capable of it, T suspect that if a cooperative
arrangement could be worked out with the Federal regulatory agencies,
that would probably be a good thing.

The Crratrman. You have a situation in Massachusetts, for instance,
which had a truth-in-lending law which preceded ours.

They were the first. They made it possible for us to have a national
truth-in-lending law. They have a large number of people enforcing
the law; and they find that with respect to some Federal institutions,
Federal savings and loans, for instance, that they are prohibited from
enforcing the State law, protecting the consumer, by the Home Loan
Bank Board, which is the Federal agency that has responsibility for
Federal sovings and loans.

That seems to me to be a most unfortunate situation.

Thev pass a law te protect the consumer and the Federal agency
says, “TForget it: as far as we are concerned, you can’t do that with
respect to the Federal savings and losng.”

Mr. Scrroex. One partial answer to this problem, I think, is greater
enconragement to private enforcement of this Inw.

Congress clearly intended that that be a major mechanism for re-
dressing injuries under the Truth-in-Lending Act. T think that that
could be encouraged if the secrecy that is now maintained by.those
regnlatory agencies, which have access to the data, were terminated.

I think there would be enough incentive on the part of the private
bar, and private citizens generally, particularly in view of the mini-

1
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mum damages that Congress has enacted, to pursue violations i
had the information to establish their case. P violafions if they
The Crarrman. Let me ask you, Ms, Cohen, you don’t seem to be as
anxious to take enforcement away from the Fed or the other regulatory
agencies, the Comptroller, the FDIC, as Mr. Schuck does.
Is that correct, that you are content or at least resigned to having
mz}g{or %nforcenIlent respoxlls1b1hty rest with the Federal agencies? "
Ms. Coxen. I assume that at this point it is kind of Iat i
,.gul'mjg it ktola‘nother agency. P of late to consider
think that I would have preferred that it he given to the Fede,
Y. - . . ” lral
Trade Commission or the National Bureau of Consumer Credit to

* ‘begin with.

At this point I think T am more interested } i
-weﬁave S boinf Lt sted 1n trying to make what
. The Cmamman, You emphasize the need for educati hi
N %‘rxiery ggod el education. I think that
‘hat educational efforts have the Fed and other acencies mad
and what precisely should they do that they are not doin?g now? °
Ms. Connx. The Federal Reserve Board began working on a bro-
cchure which the): intended to distribute in large quantities on the
glleffmign?vf the fl}qtﬁ‘,l gyeghji,) Opportunity Act. It was to be written
ay language for the distribution to a majori
in I tc; crgdit?)m. majority of consumers rather
To the best of my knowledge, as of about a mont
lzﬂ,‘ll‘]stopped Woré: cfn that broau’n'e. b or two ago, they
le passage of the amendments to the act made it necessary ta maike
some changes to the brochure. From that point on they nevegy got back
’m’jt?iorl\nngt on t’she1 br%)chure as far as I know.
ey got into drafting regulations to complement the amendments
| I think a brochure of that type would be very useful. I don’t think
they had gotten into education in any Is rge way, that is, education of
g;)(r‘x(?ﬁr;ezs“lI tlhmlf{ they have been concentrating on educating the
C s, which, of course, is very important. -
m{i’ t]}le xfz o ich, of ¢ , y important. I am not underestimat
think that some of the ideas that T have heard fro
| i as the : m the Federal
Reserve Board would not work, For example, they had an idea of pass-
21)1;: rm‘t‘ posters which would publicize the existence of the Equal Credit
{ ppor tunity Act. I don’t think that that idea would be as useful as
m:hures and a campaign of sending people out to talk to as many
ggn:%?;ﬁi tﬂis p(}smble, oTlilas the Equal Credit Opportunity Act notice
: ation forms. Those type thin hi )
mglr‘*e P eatlon e types of things I think would be much
he Crramaan. It seems to me the effectiv ion i

CIramRMaN. , ) tive way to get education is

tc?ogirén ide it when people actually go through the act of securing
I think if you just get a grou ‘

g \ ool ¢ p of consumers there and assume the
are going to lear: hink y ing ¢ - bo
disi.}gpoi?lted. n much, I think you are going to unfortunately be

enple are distracted ; they have many other things to thi
, Peop \ : T t ink about.
Anything we can do when they borrow, at that poi?ﬁ;, there is made

available to them a hrochure, of something that gives them an oppor-

tunity to understand what their rights are and how they can shop for

eredit and what the true annual rate means.
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I think anything of that kind would be very helpful. o

Do you think enforcement would be enhanced if the banking in-
stitutions instituted separate examinations by separate examiners for
bank compliance with consumer protection laws rather than have just.
the examiners who go in and go through the usual process?

Ms. Conex. I would like to comment before I answer that, if I may,
on your previous comment; that is, that it is most useful for the con-
sumer to receive information on the act at the time they are applying
for credit. I would like to emphasize that the Equal Credit Opportu-
nity Act notice which is provided for in the regulations as they stand
now would be on every credit application form basically and weuld
provide information as to the basic purposes of the act and the com-
pliance or enforcement agency.

That is why I thought that the proposed change in the regulation is
so devastating, because only people who were denied credit would
receive that notice at this time.

The Cuamrmax. You make that point and make it very well, I think,
in your statement. ‘

Ms, Couexn. Thank you. .
On the question that you just posed to me, I think that from what

I understand, the examiners who are being sent to check compliance
are not, being educated adequately with regard to what to look for and
how to monitor compliance. I am not knowledgeable enough in regard
to exactly how these examiners work to say whether they should ex-
amine separately for compliance under the Bqual Credit Opportunity
Act, nor am I sure that this is necessary. What I think is necessary is
that they be educated and that there be some effective compliance moni-
toring system development that they become aware of, so that we can
actually have effective monitoring.

The Crammaan. What do you think we should do to change the atti-
tude of people who are responsible for regulation writing, education,
and enforcement? Do they need a change in the law? Do they need
more money ? Do they need changes in personnel ? What do you think is
the most important thing we can do, or all those things?

Ms, Comzxn, Well, I think it is necessary to Frovide money for educa-
tion, for one thing:. I also think that the people that I have met with in
regard to the drafting of the regulations have often come from a cred-
itor viewpoint background; and I don’t think there is sufficient aware-
ness.

The Cmammax. That is the point Ms. O’Reilly made yesterday.
The problem is it is difficult to get anybody with a consumer credit
background. This is such a new field. It is only in the last 7 or 8 years
}ve hlave had legislation on the national level, and very little on the State

evel.

I think about all wa can do is take people with a credit background
and provide training for them,

Ms. Comen. I think that if some additional funding was provided
which would enable the Federal Reserve Board to do more inhouse
research, they would at least have the opportunity to review more care-
fully the consumer viewpoint on some of these issues.

The Caamman. Would you like to comment, Mr. Schuck?

Mr, SceUucE. Yes; I think there is something else that could be done.
About 4 or 5 months ago, we petitioned several Federal agencies mak-
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ing the argument that each of them possessed inherent authority to re-
imburse consumer, public interest, and small business groups who
wished to participate in their regulatory proceedings where the groups
could make a showing both of poverty and a showing that they—if
properly funded—could make a useful contribution to the proceedings
in order to flush out the administrative record on which these decisions
are to be made.

. Subsequent to that time, the Comptroller General issued an opinion
in which he confirmed our view of the existing law, that is, that the
agencies in fact possess that authority. That is the a11t1101'fty which
Congress gave the Federal Trade Commission by statute.

I think the Federal Reserve Board, in particular, could use that kind
of input from sources of information, values, and arguments from
w}}[w}ll it 1r:u'lely hears, =

think the money is available. It wouldn’t cost them a ereat deal
I tIdak that properly administered, this co orovi B Tind of
voKe thz(xlt _lvour qulczstig; goesto, ’ old provide the kind of
A model exists right now in connection with the Federal Trade Com-
mission’s section 18 authority. I think that it ouo impl
b}:%llxe %mking autl;:orities a,sywell. 1t ought to be implemented
16 UBATRMAN. I want to tha

fu})’cestimony. hank both of you very much. Most help-
ur next witness is Mr. Jonathan L. isiti :

ican Bar Foundation, Chicago. wnders, visting scholar, Amer-

STATEMENT OF JONATHAN LARDERS, VISITING SCHOLAR,
AMERICAN BAR FOUNDATION, CHICAGO

Mr. Lawozrs. Mr. Chairman, thank vou for invit i
- Mr. Chairms mviting to t
gggg Ii.[o;l(;' ewanqt t(t); gmphz_xsme that my gestimony here is Ifrlfv g“f;sgfg
docg ok present the views of any organizations with which Iam
. Weall know that something has gone amiss in the Truth-in-Lendine
y =}
The Crameyan. May I interru )
] . Pt you to say that we are I d t
égx;g r¥1 g;lxt Btil-faiﬁz%%fl; Y(?ﬁ %sw% it 25~gage stgtement. It 3?01;2‘233%%1}1%
tatement, e wili be able to do this morning, -
ciate 1t 1f you could abbreviate it in 7 or 8 mimﬁ?é?.gY Iewtgiullld z:ll?tptll‘fe
enil{[re sItJatement in the record at the end of your testimony. P
oner‘ _ANDE_R% I understand, sir. We all lmow that something has
%f Vie{};vmélsli Vts;; ica}ietmlt}il ni Lgl}dmf_;,; Act. From the consumer’s-point
ew th ! -in-lending statement is virtually inserutabl
ranging from 1 foot to 2 feet in length. From tI ffor’s point, of
view, it has become virtually impossib] tonfl' ot oy Dot of
statement that is in full complis oy o 18, andre aate and. dovise a
] ] ! pliance, no if’s, and’s, or but’s, Fr
nublic’s point of view there is the s "of inereasing wmoemte s
Yublic’s po ; he specter of increasing s
%é%ﬁaglfog,gl&cxigggmglsome 500 %erceng in the last 4 yr;a]xl'lsg ﬁ?eo;]rl;;egf
s eral cases really understates the problem, Th ’
& number of cases in State courts, hotl ipinal notions oo
counterclaims, In addition, that Fed llﬁas N e zic.tmns s
which are never filed but are settled ﬁr% heing fo pneludo cases
eral litigation is concentrated (;n shr > Sstrietaned. And, the Fed-
Q o ] ee districts. There are lessor
Substantial amounts in four or five others, If trubh—in-le;d?iznéaggg




were to be prosecuted with the same vigor in a number of districts..
we might have 10,000 or 15,000 cases rather than the present 2,200 cases.

T think the problem is actually more serious than it appears to be.
The question becomes how we got into this situation and what we can
do about it, It seems to me we got into it for two basic reasons. One-
is that as che legislation developed, there was a shift from an em-
phasis on disclosing the cost of eredit to an emphasis on selectively
disclosing some of the underlying terms of the credit transaction.

The seeond reason that we are in this situation is because the truth-

in-lending lawsuit has turned out to be the most effective remedy for-

consumer grievances of any type at all, including grievances that
have absolutely nothing to do with truth in lending.

Tet me elaborate briefly on those two points. Throughout the decade
of the 1960’s, when truth in lending was being considered, I think all
the major proponents and opponents saw it as cost disclosure legisla-
+ion, The consumer would get a statement of the cost of credit, the an-
nual percentage rate, the finance charge, He would take that state-
ment and decide whether to enter credit transactions and use that state-
ment as the basis of shopping for credit.

Tn this way, the purposes of the act as set forth by the original C'on-
gress would be satisfied ;: presumably there would be more competition
among credit grantors and consumers could nse eredit more effectively.
However, there turned out to be a subtle shift in the disclosure legis-
lation with the result that the final bill as enacted by the Congress
provided for significant disclosures of the terms of the eredit trans-
action, far beyond the cost disclosures themselves. In addition. these
requirements of term disclosure became even stronger in regulation
7 which added more requirements of term disclosure and even more
requirements were added in various Federal Reserve Board inter-
pretive rulings, and informal letter opinions.

So that on the one hand we had this shift over from credit cost dis-
closure to credit term disclosure, At the same time, there was somewhat
of n shift in philosophy. The original philosophy was a very fune-
tional one. Consumers would get the disclosures and use them to de-
cide on credit transactions.

But this shift over in philosophy was that now consumers would get
the information and that the test would be sort of an “All relevant

information” type of test. In other words, if one conld hypothesize.

some way in which a consumer could use a particular disclosure, dis-
closure would be required even though it would not necessarily be used
for comparative purposes or shopping purposes.

Now, let me just give one example of the problems that this cansed.
The original Truth in Lending Act provided for disclosure of default
charges, and by this, T think it is generally agreed is included the
typical $5 charge for missing a payment. Now. there have been be-
twoeen 50 and 100 cases in the Federal courts, nerhaps even more, which
have raised the question of whether the right of acceleration, that is
the ereditor’s right to declare the full balance due, is a default charge.
The argument can be made that this is much more serious from the
consumers point of view than a $5 penalty, because it declares the en-
tire obligation due. If the test is all relevant factors, this is obviously
something that a consumer would want to know; and hence you have
a large number of arguable violations.

s

121

Now, this shift from credit cost to credit term disclosure became
significant, in the light of the truth-in-lending suit as the most efficient
and effective litigational tool for consumers, for any kind of grievance.

How do truth-in-lending cases originate? Our study suggests four
basic ways that these cases originate. First, and most commonly, there
is some sort of product related dispute between the creditor and the
consumer. The merchandise may break down, there may be a failure
to service, or there may be a misrepresentation alleged of some sort.
It turns out that the truth-in-lending case is a more efficient remedy
than a State law lawsuit on the underlying claim.

The second way these cases originate Is in situations where con-
sumers cannot pay their debts at all. Generally, they are being pres-
sured by creditors, and they go to a lawyer, just to get the pressure off.
The lawyer says, “Well, we can file a truth-in-lending case here, so
that in this sense a truth-in-lending suit is serving as somewhat of a
substitute for bankruptey and insolvency relief. It is quite clear that
the original Congress never intended truth-in-lending suits to be a
substitute for bankruptey, but this is the way they are being used.

The third way these cases originate is that there is some dispute
on the credit terms although not necessarily the same dispute as gives
rise to the lawsuit. Often the consumer thinks that his monthly pay-
ment was going to be lower than it actually is or has some other dispute.

The fourth way these cases originate is in suits by bankruptey trus-
tees. Under the Bankruptey Act, it is likely that truth-in-lending
claims pass to the trustee and ought to be prosecuted in & large number
of cases. In fact, trustees have generally not been prosecuting these
cases except in two or three judicial districts. There is really no statu-
tory basis for this abstinence on their part; and again this could be
another fruitful source of further truth-in-lending litigation.

Now, the reason I think that truth-in-lending lawsnits are the most
efficient consumer remedy is because there are both substantive and
p‘rocedural advantages of truth-in-lending cases as compared with
State law cases. Substantively, truth-in-lending cases are simply easier
to win than State law cases on contract or warranty claims,

In addition, there is the truth-in-lending provision for minimum
damages which may go up to a thousand dollars; whereas the State
law claims may be only a few dollars or a few hundred dollars.

Finally, there is the truth-in-lending provision for attorneys’ fees,
As a practical matter, it is impossible to prosecute small consumer
(tlaLms without a provision for attorneys’ fees.

Now, the procedural advantages ave twofold: First, there is access
to the Federal courts. Like it or not, consumers perceive the Federal
ggﬁg&ss as better for litigating consumer grievances than the State

In addition, the truth-in-lending case raises basically a legal issue
that doesn’t require any factual development so that you can have no
factual investigation, very simpe pleadings, no discovery, and a deci-
s1on on a motion for summary judgment rather than a full-scale trial,

Thus, a lawyer can win a truth-in-lending case with maybe 5 to 10
hours of time, whereas a State law contract case which involves fac-

tual issues may involve the expenditures of 50, 100, or more hours of
time to win, '
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Tn addition, the Truth in Lending Act is so designed that defend-
ants have a strong disincentive to liticate truth-in-lending cases. Part
of this is caused by the fact that trut \-in-lending cases can generally
be settled Tor less than it will cost the defendant to win them. =

Tn other words, talke a case where the defendant estimates it will
cost $1,500 to win @ truth-in-lending case. The plaintiff offers to
settle for $1,300, which includes some recovery for the plaintiff and
some attorney’s fees, There is a strong incentive to settle, ]

Now, that incentive becomes stronger if the defendant percelves
that it has a 50 percent chance of losing the case on the merits. The
result is that the defendants will litigate only the cases they are pretty
sure of winning.

In addition, truth-in-lending lawsuits have what may be called an
estoppel effect. Once a court decides that a particular form is In
violation of the Truth in Lending Act, the effect 1s to declare all of
the defendant’s credit transactions to be in violation of the act, which
may number a thousand, 10 thousand, or even more.

Now, it is true in a subsequent case the defendant may e able to
relitigate the issue; but asa practical matter, that first adverse decision
is usually decisive. Again, tho defendants can't litigate really unless

they are almost posiﬁve that they are going to win the cases on the

merits. . .

Now, these two things, the shift from credit costs to credit term
diselosure, plus the litigation advantages of truth-in-lending cases,
enused the present explosion, for two hasic reasons.

One is that the defendants have really cooperated in this process by
very often using forms that are simply not close to compliance. If one
talkes o sort of de minimus reasonable level of compliance the forms
put. out by the Federal Reserve Boaxrd in 1969, I have seen forms in
1974 and 1975 that did not come close to that level. They contaln
many serious and obvious violations., But the second reason that the
truth-in-lending case explosion occurred is because it tas always

sossible in the vague area of term disclosure for a pl aintiff to conjure
up o theory upon which three might be a violation. It could always be
argued that some term should have been disclosed which was not
disclosed or that some term which was disclosed was modified by an
undiselosed term and thus the disclosures were inaccurate.

What can we do about it? In my own view, we have to greatly
simplify the Truth in Lending Act. Simplify it both from the point
of view of the statement itself and the point of view of ereditor com-
pliance. It seems to me it s incumbent upon Congress to identify those
dlisclosures which are crucial for consumers and to require that only
those diselosures should be made.

T have included in my prepared statement a model truth-in-lending
form which T believe includes the minimal amount of disclosure which
is necessary for any cousumer to compare the cost of credit.

Now, it is true that this statment leaves out a whole mass of dis-
clogures that are required wnder the present law., In my way of think-
ing, the advantage of doing it this way is that this is a statement
whieh ereditors ean be expected to get right and that consumers can

se,

1 simplified requirements such as these are adopted, it ought not
to bo necessary for an extensive administrative apparatus to deal with

i
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questions and rulings and the like, and it also ought not to be necessary
to haye some sort of substantial compliance defense. Actually, hav-
ing this administrative apparatus and the substantial compliance
defense doesn’t really get at the real problem. The real problem is that
the act is simply too complicated. The remedy ought not to be, to leave
n tlhte tcorf}pl%catlons antd ttc;: sorlt o}’f protect creditors. The remedy
ought to be, to pass a statute which creditors i
conSamers can use, . 1S can comply with and
Now, we would be leaving out virtually all of the term disclosures.
In my view, this is not a very serious problem. The termn disclosures
generally relate to matters that consumers do not consider in deciding
whether to enter a transaction. For example, a substantial numbe?'
of the term disclosures relate to default provisions. Most consumers
don’t expect to default when they enter a credit transaction, and
therefore, when you devote a large portion of the truth~in-le;lding3
statement to default information, you really are providing informa-
tion that is a very marginal utility to consumers. In addition, most of
these disclosures are regulated at the State level and most of these
term disclosures are included in the underlying contract between the
parties. The question is not whether there ought to be disclosure. The
question simply is whether it ought to be on the truth-in-lending state-
m%t‘ or Wheth?r (111: Oll)lght to be simply on the contract. ° ’
et me conclude by saying that in my talks with peopl -
q}xlmntly asked whether the Truth in Lending Act is gﬂegtfveIa 231(]'.mthfirnek
gng{; ;nrﬁtll'ﬁﬁolrésedlillas to be thtat }fw one really knows, because the orig-
-in-lending conce i i i
mat truth-in-lending <o pt of credit cost disclosure has in a very
,I propose to get that trial underway.
%mrg{ you, Mr, (%mirnmn.
18 Crzamraan. Thank you. I couldn’t agree with yo i
» L L umore. It
Ef%rﬁiﬁ ;zl?slcélnugﬁ?é ;;g%lg I think orcxle of the biggc?;t weaﬁeﬁsgrﬁ
h-in-lending right now is we don’t provide the con i
clear, simple, limited information he is goi iy FNG
Coars smpley ; nation he s going to look at and under-
WeIoughtﬁ:o dofls & basis for making his credit decisions. That is what
am the author of the original truth in lendi i
X : ) 1l truth in lending bill. Paul
:glltu‘i) f,ﬁgsﬁ Iﬁ %;swg‘féi 3;1 ttf f&r 6 gear‘st: Then C%1@ left the Se?:slztg.) %1}:%?]?
4 bho when it passed. Disclosure of the tr
;ﬁﬁﬁlmr?e ?ilas certainly our prime intent. I think it is not gn%;ru;
probier orb e creditor in having a big sheet to fill out, taking addi-
tio al time, but it is useless for most consumers when you have some-
ng, as you say, that is a foot long, or 2 feet long. I like that fo
yoxhava on page 18, o
\s you indicate, even that can be simplified. I t}
. I thought
hair)e; 1:11111:; sﬁivte v;v(-)oglc}isi—true anilulalfrzlxte, finance cha,rge, n‘gﬁlgﬁglﬁsg
T e more helpful to have what you have, whi .
;ir;lfrﬁl&h ‘{'fxlcl)lrcg than that. You have zm’munt financed, finance ’cl‘g;lgce}al,
0p&§ﬁnal.~’ 1 in many cases wouldn’t be necessary as you say; it is
en you say, this total is payable in 36 monthly inst ;
o stallme
‘%})’5{8, first installment due August 1, 1976, and theylast c%ul? 311115; ?lf
ARAN ggﬂgﬁ %fgglegtﬁge glatfi, 1]6.2]percent‘ I think the great majorit;z
§ e able to Io ; it £ isi
Fur botter o Shen do o ok at it and make a decision on that,
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Mr. Lanpgers, I think that is right, Mr, Chairman. To reinforce what
you are saying, I think people tend to respond to too much disclosure
not by selectively trying to pick out those terms which are most impor-
tant, but by being so overwhelmed by the disclosure as to totally ignore
them. Let me give an analogy from my law professor experience.

My own opinion is when you assign 70 or 80 pages for students to
read, they get so overwhelmed by it they don’ read any of it, instead
of reading the first 20 or 30. I think that is a generally good rule of a
person’s hehavior. If you give them too mucl, they simply ignore the
whole thing rather than trying to figure it out.

Apropos of that, I think that in general we have to reduce the amount
of paper that consumers are given at the time of credit transactions. If
you have a consumer credit transaction, and you hand the consumer
the truth-in-lending statement, and then the State law statement, and
then another statement; you hand the consumer five or six pieces of
paper, he is not going to read any of them,

I think we have to—and it is incumbent upon the Congress—to say
these are the most important things and we are going to emphasize
these things by giving the consumer this information,

It is not perfection, but it is useful.

The Cramyan. How can you provide in some kind of a back-up
way or some kind of way the terms without getting right down in the
same bog that we have been in, the same confusing and complicated

situation? Terms being important, of course,
- They can be complicated. What would you do to make those at least

available in one way or the other? ) :
Mr. Lanprrs. Mr. Chairman, the terms are enrrently available. They
are on the printed contract. The whole dispute is to what extent terms

which are on that fine print contract, which consumers get as part of
the transaction, ought to be brought up into the truth-in-lending

statement.

The Crarruan, OK, , . )
Creditors continually tell us of the burden truth in lending imposes

upon them in terms of litigation. You assess the extent to which claims
of violations of the act are frivolous, hypertechnical, or not based upon

serious thoughts of the consumer?:

Mr. Laxoers. I believe I can. . o
The majority of violations do not involve what I consider to be the

two key disclosures: the annual percentage rate and the finance charge.
The majority of violations involve what I call term disclosures,

Now, when one talks about frivolous litigation, one has to remem-
ber that consumers never go to o lawyer saying, “I have a truth-in-
Tending elaim.” The consumer simply does not know he has a truth-in-
lending elaim. The eases have to originate as something else. Now, you
take a case—which T think is probably the most typical case—where a
consumer purchases a washing machine that breaks down. His responee
is that he stops payment. The creditor either sues or threatens a suit.
The consumer then takes the paper to a lawyer. The lawyer finds o vio-
lation in the contract term disclosure and brings a truth-in-lending
lawsuit. Is that frivolous or is it not frivolous?

In a sense it is frivolous, because his real grievance is not the truth-
in-lending claim. On the other hand. it is not frivolous in the sense that
there may be o violation of the statutory rules and the plaintiff has
a right to recover under the Truth-in-Lending Act.
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Truth-in-lending disclosures are most important as the amount of
the transaction goes up. Yet the Senate-passed bill exempted real estate
transactions which are probably from the disclosure viewpoint most
important. The House put it back in.

The real estate disclosures have not really been emphasized. I think
that that is the area in which consumers are most likely to use the
statute.

The Cramman. One reason for that is because the interest charged
in real estate transactions has been reasonably uniform, fairly clear
and simple and understood as compared with, say, the interest charged

.in buying furniture or buying appliances of various kinds.

We found, for instance, in our hearings back in the sixties, that peo-
Fle would be charged 50 percent, 100 percent, 150 percent interest and
1ad no iden they were being charged that.

It was common. Tt wasn’t just an occasional ripofl. It was the rule
that buyers were charged 40, 50 percent in buying many things.

As far as real estate, when people go to buy & home, they might be
charged these days 814, 9, 914 percent. Rarely is it anything higher
or lower than that.

Moy, Laxpers. That is certainly true.

In the real estate area, there is still a problem with front-end closing
costs, which are substantially different between different creditors. This
is a real area where consumers can bargain. The dollar amounts are
quite substantial.

If you have a purchase of a $400 washing machine, the difference
between a 12 percent and an 18 percent APR, if the transaction was
repayable over a year, it is only $12 or roughly $12. The average con-
sumer simply is not going to shop for that %12 difference. First of all,
he doesn’t know whether he can get it or not. In these days of 60- to
65-cent gasoline and time being worth something, it just doesn’t pay
him to shop. What the consumer does in those cases is make some rough
.asse%sment as to whether or not he is getting a fair deal and leaves it
:at t &t.

Tt seems to me—and the studies, I believe, on this have confirmed
this—that consumers behave very rationally; that as the amount of
transaction goes up, they are more careful about shopping for credit.

I think that is something that one would expect,

The Cramuan. Based on all your work, what’s your recommenda~
tion to us? .

Should we go amend the present law or go back to the drafiing board
and come up with new legislation ?

Mr. Lanpers. I think it would be very difficult to amend the law as
stated to produce a truth-in-lending statement as I have suggested.

I would be reluctant to see the Congress get into years and years of
hearings. It seems to me that the original hearings established the basic
premise that one ought to have credit costs disclosure.

I would not want to see that issue itself reopened. It seems to me
that Congress could probably amend the statute to provide a more sim-
plified form of disclosure without getting into the underlying policy
igsues; and in addition, Congress could probably resolve some of the
most pressing present issues.

For example, let me just mention one other thing which I think
continues to be a problem, The present truth-in-lending disclosures are
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given to the consumer, in most cases, after, he is psyel i
morally committed to a deal. He shales hatnds, selis%hfig‘iﬁﬁg 1?11:3
chine or the car; it is his. Lo and behold, he goes in the backroom of
the office and there are disclosures, It scems t6 mo that one cannot ex-
Pgﬁgo??s zlisclodsures to be fully effective when they are given after a
T i part
ﬂ xﬁ.ieal. eady committed, psychologically and morally, to a particu-
I you want the disclosures to be effecti i
be,f[gﬁe %eople decidg,t nioft after they decigg;lve’ you have to give them
6 UHAIRMAN, Stafl suggests that I ask you wheth i
rates and terms sh Y insi Ak, Inside fg oot Credit
1erw1&ing d ter ;1517 ?s ould be posted inside the bank, inside the instituiion
Mr. Lanpegs. I have no particular view on th i
) [ ha : at. I don?
zhag kind of posting is particularly effective, especiallyoslil;cghtllll}krﬂil:at
esz 1 ;o be somewh?'t vlarm.ble for different consumers o rutes
. 5150, 85 & practical matter, in consumer credit £ i
i&}alnd ‘Eo be a bit deceptive, There are frequently a varli‘eafgrs %%tfél;itirg te?l
%xé’es’ such as Insurance, which are included within, "
2n tsee thatasa particularly effective device. I don’t see anythi
wrong with it, but I don’ see that as the real solution viing
[Complete statement of Mr. Landers follows:] .

SIAIDME NT OF \TOL\ATHAN ]\II. LANDERS ROFESSOR or IJAW UNIVI}RSII‘Y op IIJJE()IB
] P S y
COIALEGB OF LA.W AND ‘ISITING SQHOLAR, AME RICAN BAB FOUNDATION‘

My name is Jonathan M Landers
. . and I am a Prof! ;
%‘lgn?lfl tligxing&is Col}egg of Law and a Visiting Sgh%iigr gtf {ﬁxgv A:.l;xg;? Uniger-'
et on. : 8 o Visiting Scholar at the American Bar Foundation I hm&n en
pr(;ject: oo lresgnrch project on the Truth in Lending Act, Timt iy
Foueet bas Raé Srea.r ;;1 ;esu'lted in two published papers in thé AmeriggtsleaBrCh
Do poblan %ac t%b ournsal, one paper presently in the editorial process and?xl;
of compreti o ter, and a number of other research efforts in various sta
clusionpletlc sblely nley' ngg;vgge&',d%o :;?phasize that th{s testimony and any c%fxf
ofggg %’?FPAW?%WD;CII T am Aot represent the views of the Foundation or
2 4 act has hardly been g complete
e success. As
illblsgri ﬁ’ﬁf&‘iﬁé’i}ft’& of most TIL statements, ang persisten%vigggggér%%%fsﬂtxhe
tion, Thaw pole I? evise TII, formg which comply with the statute and rs ]at
. The fbur X ercf is the fivefold increase in TIL cases in the federal Courts 1n
presoay beggxiﬁ’ this increaqe taking place nt a time when creditggurts oy
the matty b f:g more familiar with the statute and ity requirements Kere
districts—Nortgege Gv;vorse‘e: most TIL litigation iz now concentrated in.thnd'
but ettt arn eorgia, Connecticut, and Kastern Louisiang, with 1 son
P mxgﬁug& 11-;:: t‘.t;out:i1 g:;l ﬁvebothers. If 'TIL cases were to be as v%?;i?:l:
ragxc;r tlian the present 3 o A umber of federal ecases might be 10 or 15,000
s clear that the original
ant Droponents of TIL did not 1
e gti;téllgceis‘?;x%y to ﬁSk‘hOW and why it developed and Wﬁgisggnﬂl])? 533?%”’
Inwsates o reduceé 8 .phﬁe(.i, and if so, what the costs? Can the numh' mil!
afforded by o T‘;L ‘Xléltl‘? g&g}fugxgégihing consumersg with the bhasic protec%‘oz(x)s
stands how the Dresent situation (‘11evélog§§. €4 best be understood if one nder-

I HOW THR PRESENT SITUATION DEVELQPED

In my judgment, th i

Firgt » Lhe present predicament is the result o t

it A e e AT o
o d , closure of &

: ms of consumer credit contracts. Second, the emergencgngg'tﬁgtﬂ.‘rll%tsﬂilﬁ :(1):

he most effiefent an,
ana Gpeinclent d effective remedy for a vast number of consumer grievances
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A. Buckground: The Shift from Credit Cost Disclosure to Selective Credit Term
Disclosure )

1. PIL as ercdit cost legislation—It is well known that the late Senator
Douglag wag a major proponent of TIL legislation, but it is generally thought
that e conceived of the idea shortly before the first TIL Dbill was introduced
in 1960. In fact, the idea originated more than a quarter of o century earlier
when then Professor Douglas was on the NRA Board of Ifair Competition for
the finance industry. At that time, he proposed that the Code provide for con-
sumers to be given a true statement of the cost of credit and the annual percent-
tage rate,

The notion that TII was a eredit cost disclosurs bill permeated the eight years
of hearings on TIL. Supporters of TIL argued that credit esst diselosure was
necessary to enable consumers to compare credit costa and to decide whether
to use credit or to take funds from savings or defer purchases, and to act as a
contra-cyelieal economic force, These arguments were relevant to the credit cost
disgclosure provisions of the hill. 'The eredit cost focus was well recognized by the

, opponents of the bill wha argned that the APR would be diffieult or impossible

to compute, that the finance charge could not he determined with precision,
and that consumers would nof understand the AR concept. The point 18 thay the
fssue ag presented to Congress originally was: should & bill be ecnacted to tell
consumers the APR and finanee chirge on consumer credit transactions,

The perception of TIL, as credit cost disclosure legislation is reflected in the
statement of purposes in section 162 of ihe Act, It states the obfectives of TIL as
(n) enhaneing econemie stabilization; (b) promoting competition among credit
grantors; and (¢) permitting consumers to be aware of the cost of eredit to
compare terms and avoid the uninformed use of credit. This process would work
as follows: consumers would get an accurate statement of the cost of credit.
Having this, they could then decide whether credit was too costly or whether
ihe cost was justified in terms of the benefits, Then, they eould shop for the
lowest cost among diferent ereditors, Crediters, in turn, would compete with
each other to offer the lowest possible credit ensts, thus leading to Inwer credit
costs for all consumers, Finally, consumer credit might act 28 a contra-eyelical
wconomic foree to promote the use of cheap eredit in times of economie hardship
thus facilitating an economie recovery. There is, to be sure, considerable question
whether these exceptatlons wore realistie, and whether the provisions them-
selvey were effective to accomplish such objectives, Some of these are discussed
in Part II1, But ideally, the abeve model appears closest fo the understanding
of the enacting Congress,

In terms of these ohjectives, it is clear why the proponents envisioned TIL
ag, Tundamentally, a simple statute, The credit decision would be made in terms
af cost--that is, congumers wonld decide on eredif once they know the cost, For
this purpose, consumers needed relatively little information---the Annual Per-
contage Rate, the finance charge, the amounnt finaneed, and perhaps, the periodie
payment, I say “perhans” beeause one of the objectives of TIL was to get con-
sumers away from using apparently cheap eredit with «mall monthly or weekly
payments by emphasizing the true cost of guch “easy” eredif. T ®uspect that most
proponents thought of TIL ag a statute enabling the consumer to compare the
APR and the finance charge. Indeed, ohe basis for the arguments that the act
}vnn simple was the notion that it couli not be that diffieult to compute these two

irnres,

2. The shift to credit term digelosyre~-A glanee at a typical TIL statement
reveals that the ATR, finance charge, the amount financed, and the monthly
payment are included among a large number of other disclosures, and even,
partially submerged in these other diselosures, To be sure, the terms Anunal
Percentage Rate and Finanee Charge must be more prominent than others, but
in practice, thig meany slightly larger type, What are all these other disclogures:
they ave basieally disclosures relating to the terms of the tran<action, and to a
leswer but significant extent, diselosure of the steps used in computing the
amount finaneed and the finance charge, Thus, TIT: 1% no longer & credit cost
diselogure 1aw, Imt has beeome a law which requires gelective diselogire of some
of the underlying torins and computational figures.

Thig process began in the aet itself, Thus, the Aet required disclosure of (1)
the number, amount, and due dates of paymenty: (2) defanlt, delinqueney, or
similar chargeg in the event of Inte payments; (3) a deseription of the gecurity
intorest; (4) at least five separate disclosures to determine the amount financed
and frequently subdirclosures for some of these steps; and (5) speclal disclosures
relating to insurance.
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The process continued in Regulation Z and FRB Interpretive Rulings, and
1he board not only expanded the term and computational disclosures, but added
new reqiirements of terminology and presentation, For example, (1) computa-~
tion disclosure included the deferred payment price (total price plus finance
«harge) ; (2) disclosure was required of prepayment penalties as well as the
method of computing rebates for prepayment; () disclosure was regquired of
the method for computing defanlt or delinquency charges; (4) disclosure was
required of the components of the finance charge. and separate diselosure of go-
called prepaid finance charges; the latter, apparently, to make sure such amounts
were nnt included in the amount financed; (5) the statutory provision for dis-
closing t.he amount financed was complicated by an extremely confusing provision
un rvqluregl deposit balances and a number of ill-defined exceptions; (6) the
term unpaid balance was used as a subtotal for eases in which there was a
required deposit balance or a prepaid finance charge and in such cases, there
were seven computational categories to determine the amount financed ; iﬁ cases
where there were no deposit balanee or prepaid finance charge it was never clear
whether the tqrm uupaid balance, amount financed, or both applied to the amount
ol eredit reeeived by the consumer; and (7) interpretive rulings required dis-
closure of the term pf insurance coverage, plek-up downpayments, and variable
rate Ioans, To all this wasg added still another requivement: that the disclosures
be elear, conspienous, and in meaningfual sequence, Now the volume of disclosures
r.hmuw}vos presenfed somewhat of a contradietion, and interpretation of the
vegulation was further obscured by a board model form which ‘was confusing in
the extreme, Thqru should be no wonder that ereditors had trouble complyinz,

At the seme time that the statute and regulation moved fo cred:t te‘rm"di&
elosure, thure was a subtle shift in thinking about the objective of TIL to permit
eredit dycmions in terms of cost. This new philosophy suggested that consumers
had a right to know the important terms of their oredit transactions; the new
view wag expressed In termy of diselosure of information consumers wfmfd want
to know, and was reflected in eourt decisions which hypothesized a reason wlfy a
Lonsumer might want to know this or that item of information, This “all rélevant
f:wt«uxj‘ approach differed markedly from the consumer shopping rationale bea-
canse TIL diselosures vere not tied in with a particular use for the informaﬁoﬂ
;md there were no boundaries for the creditor's obligation to disclose, Mnrenver’
t}wre 'wgm at le_ast the suggestion that TIL might require diselosure of inform:x-’-
tion whieh, while not directly relevant to the credit decizion, might be useful if
the transaction broke down, Such open concepts f1g provided useful or inferesting
mfnx_'matmn or transaetion breakdown information, were fo haunt courts ana
ereditors attempting to decipher the Act’s requirements.

B. The Effect of the Switch to Credit Term Diselosure on TIL Statcments and
TIL Violations

The chift from credit cost disclosure to credit term diselosure had T i
alr}(‘iq dgw}smtmg impaet. Complianee was made many fimes more diilﬁc‘}llgnﬂlgfég
nmv‘ln.\um was not limited to the basic numbers which are the essence of all
(:qxa;tlzln}or credit transactions, but extended to snme, but not all, of the nﬁmmive
1{ 1:2‘ ;ﬁu :ufll terms of the transaction. The problem was compounded beeause
T '{1 (‘t}? ;u{(th‘{m hr}m’gl emphasized the eredlt cost diselosure provisions in formu-
‘:M“;q “5 @iseinsure requirements with the result that the term diselosure pro-
(‘1’4";"1'.9 r(&r(;tn?t.as olp.arl.v designed or ea’y to apply. And, seleetive term dis-
arr;uruii(x ‘:;; I‘nt" in maore outright violations, and even more significantly, more
u }’.ﬂ"vlv"f' }u a ;(?xﬁ: vThe arzuable vinlntir).n standard is significant hecause thisg
mo‘m\ - x'?qi;ii f);‘t‘li?;}lll“ £r1)1)'1&f§ﬂzrin!‘i1"f eonsidering a4 Inwsnit: can a eredible argu-
ﬂu:g{m o justif,\" thellit;::gtigg.“ hich presents a sufficiently good probability of

L0 reason ferm disclosure made compliance much more different is th or
1‘};;‘ }t‘»:n‘v]«; }?"?wd rl'm precision of meaning as the numerienl eatemories, t;‘laei;lit;<§$
hut‘xir;t 11(1 (( % attlhm _lom:thy otmtrnc.tﬁ_‘ and the effect of TIT, was to require some
Hhe Ao (&zt ;‘ hie eontractual provisions to be broken out separately as part of
iston i;} ! ﬂn c_mont: In addition, consumers might always argue that some pro-
that fumw{onmsllmmzt modified Jor affected the terms which were disclosed so
un‘ fine disvll q( 8¢ 0:3‘1110 was required. Thus, shert of including the entirve confract
e mm-tg 1re :‘zt .1t'emen(', it is difficult o be sure what was included, Moreaver,
supﬁxio 'h'wl"l ((?ons}amoa “the cases of term disclosure, they had no clear philo-
ﬂlfm"‘ht‘ kdrop. If the “all relevant Tactors" philogophy applied, and the court

H500 & consumer might find the information helpful, disclosure might be re-
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quired. And, the notion that TIL included disclosure of tramsaction breakdowm
information permitted creditable arguments for disclosure of much of the under-
lying credit contract.

‘Let me offer one example. TIL requires disclosure of default charges but it
may be argued that any creditors’ remedy in the event of default is a form of
charge which should be disclosed. For example, it seems relatively clear that
the authors of these provisions intended to cover a charge of $2.50 if the con-
sumer ix late in making o payment, But it may be argued that the creditor’s right
of acceleration ought o be disclosed under sach a provision. Surely, such a right
ol acceleration is more serious from the cefsumer’s point of view than the $2.50
charge, and is information which a ration: i consumer might want to know about.
The result has been a vast amount of litigation on this precise issue,

The requirements of credit term disclosure and the computational disclosure
had another, and equally detrimental, effect. The TIL statement became lengthy
and unwieldly, and also, since more categories of information were being pro-
vided, there was a much greater chance of a credifor mistake, This latter point
becomes espeeially important when it is remembered that many TIL statements
are filled out in the store in the “hent” of the transaction.

Moreover, as credit term disclosure and computational disclosure became
increasingly important, creditors ofien attempted to protect themselves by even
mora comprehensive and complete disclosure. This ereated the risk of still new
violations, And, when creditors turned to the Board or its staff for assistance,
the result was sometimes more required disclosures or more complex statements
of the transaction.

Tinally, the effect of term disclosnre made board promulgation of model forms
a doubtful enterprise, In its initial pamphlet on TIL, the Board did include a
number of model forms, Then courts began tc hold that some of the formy
violated the aect or regulation because of inadequate term disclosure. This is
understandable because term disclogure simply does not lend itself to uniformity
of statement. The resnlt was that subsequent versions of the pamphlet have
omitted tha forms,

{In short, the requirement of selective term disclosure and the all is relevant
philosophy made compliance extremely difficult and the chance of a violation
extremely high, When this was combined with certain litigational factors which
encouraged TIL suits, the predictable result was 8 rapid growth in TIL Utigation.

0. TIL Litigation

Although the TIL remedy provisions were desizned to enforce the disclosure
provisions, they have taken on a far different character. In many jurisdictions,
they are the most effective remedy for consumer grievances of any type.

1. How TIL cases originate

{tt should be obvious that few clients come to a lawyer's office with an inkling
that they have a TIL claim, To do so would require consumers to know the
intrieate provisions of the statute and Regulation Z, and except in the case of
omitted disclosures, that the TIL statement did not comply. What, then, gives
rige to TIL suits? :

iFour factors account for the predominate number of TIL lawsuits, Tirst, it
the credit transaction involves a purchase of goods and services, there is a
dispute involving the product or service. For example, the consumer may claim
a breach of warranty, breach of contract, failure to service, misrepresentation,
fallure of consideration, or the like, The consumer frequently responds to such
problems by stopping payment of the underlying obligation, When the creditor
either sues or threateng suit the consumer seeks legal help and a TIL lawsuif
results beeause there is also a TIL violation and the TIT, suit is the most effective
remedy. Second, and much less often than the first, the consumer becomes dis-
satisfied avith the credif terms of his contract. For example, the monthly payment
may ¢urn out to be higher than he thought, he may look at the contract and
find that extra charges have been added, or the like. Again, the result is a TIL
suit, although it may be for a TIL violation which is different than the con-
sumer's actual complaint, Third, and perhaps almost important as product
related cases, are situations where the creditor is being dunned or sued for a
debt and simply cannot pay, He may have loat his joh, become sick, become over-
extended, or the like, He seeks legal advice having heard of bankruptey or simply
to do something to take the pressure off, ‘The lawyer then examines the contracts
and determines that one way fo take the pressure off—and mayvbe give a fow
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dollars to the congumer a8 well as pay his fee—is a TIL action. Thus, an affirma-
tive TIL action s brought instead of a bankruptey or insolvency proceeding,
Fourth, TIL suits may be brought by bankruptey trustees, A number of courts
have held that TIL claims pass to the trustee. Indeed, there is reason to think
that trustees have been extremely laggard in pursuing such claimsg, If trustees
started prosecuting these claims m}tlh any degree of diligence, there could be
> housand additional cases each year,

sege;r&l :cioubtful that the Congress thought of TIL es & substiute for state sub-
stantive law in consumer transactions, let alone, as a statufe to be used by con-
sumers as an alternative to bankruptcy. But this is how it has been used. To be
used in this manner, TIL had to be a more effective remedy than state law. In
fact, there were strong incentives for plaintiffs to bring TIL suits, and a strong
disincentive for defendants to lifigate.

2, Why use TIL?

(n) Substentive wdveniapes~—It should be apparent why consumers would
prefer an afirmative TIL suit fo a bankruptey petition, but it is less apparent
why consumers 'will prosecute PIL claims in lieu of state law _produet-rela’ced
«claims. The basic reason is that state law protecting consumers is usually much
less favorable to the consumer than TIL. This Committee has previousty heard
of the frequent inability of consumers to enforee product-related claims under
state law Decause of such legal rules as holder in due course, waiver of defenses,
warranty limitations, the parol evidence rule (forbidding evidence ot terms out-
side of the written contract), and damage limitations (the consumer’s remedy
ig the difference between what he got and what he should have gotten—maybe
only o few dollars). In contrast, TIL violations were easy to find gud provided
more substantial damage recoveries. .

In addition, it ig not an either/or situafion becauge the consumer may bring
the state law claim as well. But, because the TIL claim was the more viahle one,
it tended to have the strongest impact on settlements and litigation strategy. In
fart consumers were winning TIL cases on the merits with some frequency.

(b) Procedurnl adventages—Procedurally, there vrery two major factors
stimulating TIL svits rather than state law suits. First, TIL suits could be
brought in the federal courts. The fact ig that consumers and their representa-
tives perceive the federal courts as offering a betier brand of justice than state
courts. Yederal judges are thonght to be more willing to -enforce the law a9
written and federal procedures are thought to be substantially better.

Seeand, TIL issues are primarily guestions of l1aw, and are thus amenable to
minimal factual investigation, simple pleading rules, little or no pre-trial dis-
covery, and decision on summary judgment rather than a full frial, Since gmounts
in consumner cases are small, the economies of suit sugge;st LY '.L‘Ip action r.athelrw
than o state getion on g product claim which may require detailed pleading of
fraud allegations, substantial discovery, and a tull-scale trial,

There was another procedural advantage in some districts in which it was
held that the ereditor's counterclaim on the underlying debt could not be brought
in the federal courts beeaunse of jurisdictional limitations, In such courts, a TIL
suit is risk free for the consumer, whereas an action in a state court could sub-
jeet the consumer to liability on the underlying debt. . . »

(e) Attorney’s fees—~By definition, most consumer claims are small, The mone-
tary amounts involved simply do not permit them to be economically progecuted
by attorneys. In such cases, attorney’s fees would almost always egzceed the
probable recovery. But TIL was different because it provided attor_ne,y g feeg for
suecessful plaintiffs, and the amount was not related to the plaintiff’s recovery.
For example, in one well known cage, attorney’s fees of $20,000 were awarded on
2 $100 claim, and in many others, fees of several thousand dollars have heex}
awarded even though the maximum damage TRCOVEry i3 $1,QOO. ‘While plaintiffs
attoriieys might make some judgment on the lkelihood of winning (and thereby
getting paid), if they thought they could win there was a strong incentive to use
ITL, In contrast, o state law action was, practically, often out of the guestion for
4 private attorney.

8, Defendants’ disincentives io litigote Lis £ o to fh dttors

The dynamics of TIL litigntion suggest that it is frequentiy 1o ine CIeGIOr:
advanmge to settle rather than to litigate even if hie thinks he has a geod chance
of winning. ‘Consider thig. case: @ creditor ig sued for $1,000 (t_he maximum re«
covery) in a case tbat he thinks he has a 76% chance of winning. He analyzes
the risks and benefits ag follows:
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{a) If he wins, it will cost him $1,500 in attorney’s fees: assuming n low
hourly rate of $30, this buys 50 hours of a lasvyer's time which is certainly a low
estimate for litigation which may involve several court appearances, some dis-
covery, and some legal research. : '

(b) If he loses, it will cost him $4.000: $1,000 in dames, $1,500 for plaintiff's
attorney’s fees, and $1,500 for defendant's attormeys' fees (on the same asump-
tions as ahove).

Now, plaintiff offergs to settle for $1,300 which gives the consumer full re-
covery, and even pays the plaintiff’s attorney a fair rafe for the few hours of
time which have been expended. Defendant notes that it will cost more to win
than to settle and three times more to lose. This does not necessarily mean that
every case will be settled, Instead, a defendant must litigate some cases to give
any threat of an all out fight a ‘semblance of credibility, But it does suggest a
hard look at the risks in cases which the defendant has a substantial chance of
winning, When the chances of winning decrease to 509 the incentive to settle
becomes large indeed,

Indeed, this litigational imbalance of paying attorneys’ fees for suceessful
plaintiffs can lead to a form of strike suit litigation. In this, a plaintift's attorney
simply files ‘a complaint alleging TIX, violations in general terms without any
notion of whether a yiolation has occurred. Before expending any substantial
time, plaintif offers to settle for a fraction of what it will cost the defendant
to fight the age, In fairness, I have no hard evidence that this is taking place,
but the economiies suggest that it might ocenr.

The second disadvantage to defendant in litigating is the severe impact of
loss. Remember that the effect of a decision which holds that defendant’s form
is in violation is, in effect, {0 declare every single {ransaction in which that form
was used to violate TIL. To be sure, the defendant may argue the issne again
if raised, but if the case arises in the same district or before the same judge
the chances of winning the second time around are small indeed, And, they may
not be much greater in another district. As a consequence, the defendant has to
weigh every case exfremely carefully because of the risk that thousands or tens
of thousands of contraects may be called into question. And, too, the defendant
who litigates must be willing to accept the practical reality that the consequences
of an adverse decision will almost always dictate an appeal to protect the form.

Again, this does not say that all cases will be settled. Buf, it cannot be danied
that realistic defendants might frequently settle rather than fight,

4o Ability of plaintif’s to win TIL suits

Despite all of these procedural and substantive advantages, another ngredis
ent wag absolutely essential in making TIL suits viable, Plaintiffs had to win
and have a reasonable chance of winniug enough cases to make the possibility
of a pluintiff victory realistic and necessary o contemplate. Two major factors
operated to more than satisfy this requirement, ) o

First, & number of creditors have used forms which are not even close to
compliance, Thus, if ode takes as a minimal standard for compliance the FREB
forms which were promulgated in 1960 and available to all ereditors, there have
been widespread use of forms which do not approach this level, Indeed, in some
cases this borders on an almost arrvogant and wilful refusal to comply. In my
own study of TIL cases, I have been amazed at the number of cases in which
the forms left out clear and long-standing statutory requirements. These formg
are not cases of arguable and technical viplations, but cases of clear cut viola-
tions in which there is no substantial chanee plaintiff will lose. That defendants
frequently settle such cases should not be surprising.

But even creditors who have atiempted to comply have run into the problem
noted earlier-—the virtual impossibility of complying in the aren of term dis-
clogure, Thus, it hag been consistently possible for consumers to argue that some
term of the contract should have been disclosed, that undisclosed terms modified
discloscid=terms, that the statement was confusing, or that some numerical com-
putational clement hay been omitied. Even creditors who had attempted fo com-
vly found themselves subject to such arguments, and uncertain whether they
would prevail. In short, the vagaries of term disclosure and an all is relevant
philogophy worked in tandem with strong litigational advantages in TIL netions,
to produce an ever increasing number of suits.

5. Summary

These factors suggest the reasons for the TTL: explosion of cases. First, the
inereasing emphasis on contractual term disclosure made it relatively easy to
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formulate disclosure issues. Second, the judges who had to decide these early

cases, had no clear ratioualé upon which to act, and tended fo say that, well’
of course, this or that might provide some information to someone under the:

cirenmstances, or anyway, the consuraer might want to know it, and the result
was a number of decisions which called into guestion thousands of credit con-
tractg, Third, with the initial sweep of TIL litigation so successful, attorneys

began to scan documents more carefully, and to be willing to bring casey with,

perhaps, less obvious violations. Fourth, creditors frequently cooperated by using
Torms which were either clearly invalid, or sufficiently doubtful to make a suc-
cessful TIL suit likely. The chances of finding a violation or arguable violation
were bigh indeed.

II, SOME POLICY CHOICES

There is such a thing as too much disclogure—too much for consumers and too
much for creditors. From the consumer viewpoint, disclosure reaches this level
when more information is given to consumers than they can effectively use in
the transaction, Thus, the more information offered, the less eapable the con-
sumexr becomes of sorting it out, judging what is important, and using that in
the credit decisionmaking process. Persons who are overwhelmed tend to dis-
regard the disclosurey entirely, Thus, the objectives of TIL are more compatible
with an atiempt to provide consumers with the most important information
simply stated.

From the ereditor’s point of view, there is too much disclosure when, con-

sidering the nature of the transactions involved, creditors of goodwill who

attempt to comply face a substantial risk of being held in noneompliance in
ordinary ang regular transactions. There is little question that this level has
Tieen reached,

In my view, TIL should refurn to its original purpose 88 a ervedit cost dis-

closure law, and should be radically simplified to serve this objective. By
simplified, I mean both from the point of view of consumer understanding and
creditor compliance, We must abandon the notion that TIL i a statute designed
to disclose information which a hypothetical consumer might find helpful, or
that TIL should be an omnibus litigation tool for consumer grievances. Instead,
PII: diselosures should be those which are most useful fo the ordinary consumer,

To serve this simplified objective, disclosure should only be required of: (1).

the ereditor’s name;?* (2) the annual percentage rafe; (8) amount financed;

(4) the finance charge; (5) the cost of optional credit life and credit accident,

and health insurance; (6) the total of payments; and (7) the number of pe-
rindie payments, period, and the date of the firgt and last payments, The state-
ment might look as follows:

ABC Motors, 1234 First Street, Anytown, dnystate

Amount financed , : &4, 000
Finance charge 1,000
Insurance (this is optional and may net be required) © 400

Total of installments. 5, 400

This total of $5.400 is payable in 26 monthly instollments of $150, The firgt
installment is due August 1, 1976.and the last is due July 1, 1979,

Annual percentage rate . 16,2

I have received a copy of this disclosure statement

Customers

T offer the following reasons to suppeort this proposal:
Firgt, this statement provides the essential information . the consumer needs

to shop effectively for eredit on a comparative basis or to decide whether to,

enter consumer credit transactions. : L

Second, the information is not hidden in a mass of other disclosures. In my
Judgment, the more information that is provided, the less likely it ig that the
consumer will use any of it. The consumer’s attention ig diverted from any
individual disclosure, gnd he becomes so overwhelmed by disclosures. st

1Tn this connection, Congresy or the hoard ought to resolve tlhie questlon whether ther
assignee of A-vongumer coxtract is a creditor under theact. : .
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Third, these items are standard from jurisdiction to jurisdiction, and permit
virtually identical disclosures by different types of creditors in different types
of transactions, Moreover, this commonality should permit the board to promul-
gate model forms which are in compliance, and should minimize the need for
supplemental FRB opinions or interpretations.

Fourth, it should be considerably easier for small creditors to comply with a
minimum of legal expense and effort.

Fifth, and not previously mentioned, are the modified insurance disclosures.
There are two elements to my proposal. The cost of credit life and credit acci-
dent and health insurance should be excluded both firom the amount financed
and the APR because it tends to distort the disclosures regardless of which it
ig included within. Second, although the present optional test has both a sub-
stantive requirement of optionality and an evidentiary requirement of signa-
ture, there is no evidence that this evidentiary requirement is providing
significant protection for consumers,® Much the same effect could be obtained
under the suggested provision without the present complications.?

If the above are the benefits, what are the costs, And, are these costs significant?

First, virtually all term disclosures would be eliminated from the statement.
To me, these are justified for both practical reasons and reasons relating to the
objectives of TIL.

(1) In practice, it is impossible to define with precision which terms must be
disclosed. ‘

(2) Much of the tem disclosure relates to the possible breakdown of the trans-
action and creditors’ rights if that oceurs,* But, most consumers do not expect
their transactions to break down and the vast majority do not break down, Thus,
we devote considerable space to information which is largely irrelevant in the
decision-maiing process. Despile its effective irrelevance, this information takes
up a substantial part of the TIL statement, and substantially detracts from the
other disclosures. Similarly, except in real estate fransactions, consumers do not
contemplate prepayment and such terms are not significant in the decision-making
process, But stating the rules accurately is extremely difficult.

(3) The technical terms of the contract tend to be relatively standardized and
do not lend themself to either comparison shopping or effective bargaining. This is
because the economic effect of the terms is smnall and eonsumers may be expected
to shop or bargain on the key items—the finance charge and the APR. In this con-
nection, the National Commission on Congumer Finance noted that credit cost
decisions were much less important to consumers than product related decisions
and consumers thus emphasized product shopping.

This same argument ean be made in connection with credit shopping, viz, that
if consumers do shop for credit they will compare what is most important—the
cost—and not & variety of subsidiary terms. To me, the notion that consumers
would shop because of a $2.50 late charge is absurd. .

(4) Many of the term items are regulated by state statu;es, and;“,xsclpsure
provides little or no additional protection to congumers. If creditors syst: - Jatically
violate the state provisions, they should be enforced by state authoritie

(5) The terms will be disclosed in the contract between the parties, Thus, the
issue is not diselostre vel non, but rather, where the disclosure should be—on the
TIL statement or in the contract, - . .

(6) In sum, the basic choice is between providing a large volume of informa-
tion which may be marginally useful to an occasional consumer a_t a cost of com-
plicating the TIL statement for all consumers, I would avoid this cost.

Second, virtually all the computational disclosures would be eliminated from

the statement., My belief is that there were not reul}y intended to provide con-
sumer information as much as to make sure creditors got the other disclo-
sures—prineipally the amount financed and the finance charge—correct, And,
these same computations are usually provided on a bill of sale or other document,
Moreaver, the consumer can always ask about them, We cagm(_)t assume on the
one hand that the consumer is going to be sufficiently SOphlStElCilted to use the
present intricate TIL statement without help and Vbs,yrgain with creditors over

2 M ditors atill are reporting “insurance penetrations” of hetween 95 and 1002,

°Tg§ lg]ec;gme reasoning, liabglity fm‘i property insurance will be included in the amount
financed unless the consumer does not have the option of obtalning hig own coverage. This
does ot appear to be a significant problem area warranting further disclogures. ‘

+Yf consumers are to use the TIL statement to determine thelr rights of the transaction
breaks down, then the present statement is poorly suited to this end. It does not inform
consumefs of what post-transaction recourse they have to withhold payment or obtaln
other rellef,

*
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the credit teyms and at the same time be afraid to ask ereditors how they arrive
at figures in the contract. While requiring extensive computational di);cloml‘;eg
may deter v1olat1on§ by a few creditors, it does so at the price of intelligibility
gliietlég ]f:glt]?glegg. F}ngtl:bty’ if therci is really cause for concern, the Act could give
r the ri 0 requ : :
d«e{t[grnﬁneg. g equest a statement of how the amount financed was
hird, the requirement of finance charge itemization will De eliminat i
itemization may alert consumers to the presence of charges which heanfgéh‘:ll)ﬁg
gain away or sh_op to eliminate the key comparison factor is the total finance
charge. The original Congress apparently thought consumers could malke it with-
out itemization, and the benefits of simplicity for all outweigh the benefits that a
few may derive from ggtting this particularized information. Moreover, the pres-
ent provisions are unfair in that they presumably require itemization by creditors
:;]:eg cch(l)glt'zsmt with outside parties for services but not by creditors who internalize
ir 3 :
It should be noted that since itemization was required by th his 1
su?ablg'l a tslfep that c(;lg be taken by regulation, o v the board, this s pre-
ourth, the prepaid finance charge and required deposit balance conecer
be eliminated. The former was designed to make psure that eredit%ergtsd?gog})?:
include sath amounts in the amount financed, and creditors shonld be able to
do it w1tl}dqt separate computation. Moreover, the board has virtually conceded
that specifying suc_:h qhnrges serves no disclosure funetion and that the concept
has no economic significance. Similarly, the elimination of the required deposit
balance is possible by defining the smount financed in terms of the amount of
credit of which the consumer has actual use, There is no need for thig extra
co%lzl)utatiom;.)l élteFI‘)hB
hese are bo concepts and can presumably be eliminated by re
Fifth, security interests will no longer have to be deseribed or digclosgel(lll.aggr?:
sumers generaly realize that there is a security interest in items purchased in
& c_reqm sale, and little purpose seems served by disclosure, Moreover, the de-
geription of the security interest is normally couched in technical language which
is not comprehensible by most consumers, In addition, the taking of security
s increasingly covered by state statutes which limit the available security and
prevent bthe t;zking of exceiags sTeﬁurityl.] Fénnlly, there is no indication that con-
sumers bargain over security. Thus, the benefits fro:
toge e})hemeral. ’ . m the present provision tend
izth, consumers’ ability to use TIL.ag a litigation tool will be shar "
tafled because there will be many fewer violations or arguable v?olatli)z)sz’xs?ulrrt
may be that the present system satisfied some rough sense of justice if ereditors
}vho violated TIL committed other anti-consumer practices, but this was not the
intention of TIL. Moreover, it was an extremely inefficient method for consumers
since it did not help the vast number of consumers who did not sue but were
faced Wrﬂ} complgx TIL statements and was grossly unfair to creditors who
fﬁggea Ii)t‘:3 w;lt]ualliy 1mpos~;ié)lle tolcomply. Mtorteiover, the impaet was selective : only
g rsons who sought legal repreSentation and whose ‘
TIL could use it to achieve such rough justice, fatiyers fnew baut
In this connection, one advantage of simplification is that it should curtail the
(11182{1 for z;n eix)t{e:ns?vel adminifln%atitve apparatus to deal with questions, and a
octrine of substantial or good faith compliance which i ing
way out of the present situation. P 8 being proposed us a
I have doubt:s about proposals to give administrators the power to- issue
opinions answering uncertainties becguse these generate further questions over
the precise scope of the administrator's power, and whether a particular trang-
action was fairly presented for decision, In addition, a doctrine of substantial
compliance is difficult to apply and may lead to more litigation, And, if the Act
is too complex for rgasonable compliance by creditors, then such a doefrine simply
ignores the underlying problem and does so in a manner which is unfair to cone
smmers who are still confronted with hypertechnical TIL statements,

III, SOME CONCLUDING OBSERVATIONS

. My testimony bas attempted to analyze the reasons for the great complex

in the TIL rules for.closed end credit, and has made some ‘sugg;gestions g}; i'te}:
vision. I have not, however, discussed open end credit and this is hecause the
Tules appear to be more workable, or at least, there is a much smaller voluméa
of reported cases and creditor complaints, This is not to say that the rules are

T
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perfect: the typical openr end statement has so many numetichl categories of
information that it takes a substantial amount of time just to figure out what
information ig being conreved. But from the creditor’s viewpoint, the similarity
of transaetions between different jurisdictions and tle absence of a need to make
substantial term disclosures have permitted a relatively high level of compliance,

In addition, I have not mentioned some of the areas of TIL which probably

need some aftention, For example, the timing of closed end disclosure permits
disclosure to be made afier the consumer is psychologically and morally com-
mibted to a particular travsaction. Open end disclosure statements emphasize
the APR and not the method of determining the balance. Yet APR’s tend to be
the same among different creditors, and significant differences exist in methods
for determining the halance. Such information is probably more important to
consumers than the APR. We need to be more precige in defining the line between
open and cloged end credit since there is gome evidence that creditors who have
traditionally used closed end credit to sell big ticket items are switehing to onen
end accounts, This shift may become a stampede if a number of creditors per-
ceive the open end method fo present fewer TIL risks, But, an open end account
-{does not state the finance charge at all, and gtates only 4 nominal APR. It may
be that ereditors should not be permitted to use open end acconnts for purchages
of more than a certain amount. The sale of insurance continues to be a problem
.areg, but my own view is that this cannot be dealt with unless there is to be
2 revigion of rate ceilings on consumer transaetions at the state level. When the
creditor’s normal market power is reinforced by a rate structure which sets
rates below market levels and permits the sale of insurance outside of the rate
gtrueture, it may be expected that most consumers will purchase insurance,
Moreover, consumers have no information to judge the value of coverage, and
the amounts seem. relatively smgll thus encouraging the purchase, When most
consumers wind up purchasing coverage, the only thing I find surprising is that
both regulatory and legislative bodies seem to think that something is wroog.
Hinally, the persistent problem of burying probably makes finanee charges as
stated by sellers frequently inaceurate and prevents direct comparisons between
sellers and direet lenders,

On a rore basie level, the question may be asked whether TII: is worth it.
My reswponse is that it is impossible to tell hecause it has not, in a real sense,
been tried. By my testimony today, I hope to hasten the day when that trial
begins,

The Cramnan, Thank you very much.

. Let me say, gentlemen, if you could abbreviate your statements, we
would appreciate it. ' :

STATEMENT OF LEONARD 'CONNOR, VICE PRESIDENT, FIRST
 NATIONAL BANK OF BOSTON, ACCOMPANIED BY JAMES RICE

Mr. O’Connor. Thank yvou, Mr. Chairman. :
 Inyour letter to the Consumer Bankers Association, you listed three
general areas in which you would like onr comments.

Wae believe that it would be more appropriate for the Federal agen-

‘cles to comment regarding the operation of the Consumer Affairs
‘Division, ' :
" Therefore, we will restriet our comments to the last two items in
your letter; namely, the nature and extent of the implementation and
agency- enforcement of consumer credit protection statutes and the
need for simplification of the Consumer Credit Protection Act.

Turning to agency enforcement, as this committee is aware, during
the past year, the Office of the Comptroller has been conducting a
special program in the New England region to test a new consumer
protection examination. : S

-My bank has been subject to two of these examinations. For the
information of the committee, I would like first to deseribe generally
‘what the auditors look for when reviewing our bank for compliance

1
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with consumer protection laws, and then I will give specific exanipies
of the comments they gave to us regarding our operations in different
areas. ‘

The first of these examinations was conducted during June of 1975
by a representative from the regional administrator’s office in Boston
an{d coincided with the regular examination of the bank.

The burpose of the examination was to monitor the banl’s compli~
ance with a variety of consumer protection statutes and regulations,

. The examination was to include checks for compliance with regula-
tion Q, regulation Z, and the applicable Massachusetts general laws.

The examiner was provided with .2 work aren and samples of all
forms distributed to customers, including applications, loan acree-
ments, periodic statements, disclosure forms, and other miscellaneous
if(I)lrmst zvece1lved1 by ouc{ (fustclmcllers, The aundit procedure consisted of
an extremely close and detailed inspection of all these forms for over-
all (c):omphance. S for over

n several occasions the examiner also requested i i
) ; xamine sted to examine various
internal operating procedures in order to test theip complianee,
[ In addition, a telephone survey was conducted among all of our
anking offices in order to test proper disclosure of rates on consumer
loat&ls. I might ?dd that tlhls survey noted 100 percent compliance

8 mentioned previously, I would like to cite some ¢ '
As ¥ ) xampl
{indings of these auditors. ples of the

1 might add that the examiner dealt not only with the consumer
loan‘ operation, the marketing aren, real estate mortgages, time and
g;:ég.md loans to individuals which in our bank are handled by another

1t also included a statistical sampling for clerical errors.

There were no substantive ervors found in either one of these ex-
m‘x}matlons. 4].3.‘01' the most part, all parties involved agreed that the
errors were of a highly technical nature, due in most part to confusing
staéute and Jm%)lel;lentlng regulations. : G

ne example of a minor noncompliance was a brochur itled
“Account Opener Kit”, P ' brochue entitled
. Th}g is used to open checking and savings accounts. The brochure
q eselm ed one long-term savings account as being “keyed to money
’I;I,ar Icet rates”. This was inadvertent error. The rate payable in the
I gc Tlre was ﬁxjefd. So, the brochure was corrected.
Il the area of mortgage loans, the then, existi rtgage
] b en, existing mortgage agree-
ment provided for s late fee for paym: I ¥
ayments ms n 15
nen pay e made more than 15 days
z} plt-;rlodm statement is mailed out on a monthly payment date. The,
}ixe; (11(;( :;tlzlstatcel«mergt did 1}313 fhsclo?e the date by which payment must be
e In order to avoid late charges. This al )

ade an. on charg so was corrected by
I’A? & result of a statistical sampling of closed-ond installment loan
(isclosures, it was Tound that through clerieal errors a small percent-
ﬁge of' the disclosure forms rendlered on secured loans failed to identify

1(:& property subject to the security interest properly.

A retraining program and closer monitoring of the clerical ner-
Soxllﬁnel involved was promptly instituted. ’

f K st . ) 5

b nl({)lc)wmg the submission of a written report by the examiner to the
ﬂa ) 8L oral discussion was held in order to obtain agreement as to
the various discrepancies noted in the report.
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For the most part, it was agreed that all of the examination find-
ings were valid and that changes in forms or procedures were called
for in order for the bank to be in full compliance.

During June of 1976, again in conjunction with the normal bank
audit, o second consumer protection examination was conducted.

This audit was basically conducted in the same format as the first,
however, the examination concentrated on followup in order to deter-
mine that prior-mentioned errors had been corrected. '

Every one of the deficiencies determined to exist in the first sudit
had been corrected by the time of the second audit.

It might be noted that this second examination also included tests
for compliance with fair credit billing and equal credit opportunity
which became effective after the first audit.

We feel that the two consumer protection audits conducted at the
First National Bank of Boston have been most beneficial to our bank.

Despite ongoing review by legal counsel, the complexity of various
regulations sometimes produces oversights at the operational level,

The outside review of all forms and procedures for compliance
appears to be quite desirable from the standpoint of all banking
institutions.

Over the past several months, I have had two opportunities to
address members of the Massachusetts Bankers Association Consumer
Credit Group concerning the purpose and scope of consumer pro-
tection audits.

On both occasions, following my presentation, I was approached
by members of the group seeking information as to how one goes about
having or requesting a consumer protection audit.

For the most part, these requests were from smaller banking insti-
tutions which typically do not have easy access to legal counsel, on an
ongoing basis.

In summary, we see great benefits to all banking institutions and
consumers from an ongoing consumer protection examination pro-
cedure under the present format.

In fact, in order to eliminate the potential for any future cases of
noncompliance we have assigned one individual on a full-time basis
whose sole function is to review and update all consumer loan forms
to insure compliance within various statutes and regulations,

The second question which you posed to us was regarding the sim-
plification of the Consumer Credit Protection Act.

‘While on the surface such a request would be simple, we have
found after a great deal of study and consultation with many experts,
trying to discern what information should be provided to the con-
gmer upon application, for credit is confusing and, at times, contra-

ictory.

Wc;)zlo not believe that in these hearings there is any need to re-
iterate the information which was presented to this committee during
its oversight hearings on Qui Tam, which showed clearly how the
Truth in Lending Act was being abused by various plaintiff’s
attorneys.

We would like to turn to the larger issue of how truth in lending
should be simplified.

Qur suggestion is that the committee, in conjunction with the Fed-
eral Reserve Board, industry and consumer groups, should set a prior-

)
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ity of four or five items which should be disclosed to the e
when applying for credit, 0 e consmmer

After these priority items have been disclosed, we would suggest

that if the consumer wants additional information regarding other
charges that might be assessed against him, that this informaiton be
disclosed upon request to the creditor.
.. With regard to the priority items, we believe that the following four
items should always be disclosed in credit transactionss (1) The
monthly payment; (2) the total amount to be paid; (3) the dollar
finance charge; (4) the annual percentage rate,

We would like to make it very clear to the committee that we believe
th:se fl'our1 (’;e{)‘mz, ?iSpecclugﬂly tl}m finance charge and annual percentage
rate, should be defined in such a manner as 't (ibility i
cr %(‘1; Should b as to allow flexibility in the

e would urge the committee to carefully and i

eletr)_negts vz}illl go into these charges. v Brecisely defin what
., under the present system, certain elements must or must not
included, This is subject to which Federal judicial district the cr%ﬁit}o)g
is %c%cat%ed. Tllus unﬁertailnty must be removed.

.41 & tormula such as this were developed, a great deal of the nuj
iht;gatéoxtltwoulcilbedenged, and the consuniergv%v‘ould be serve(:linll)l;rsﬁgsf
ng a better method of measuring the charges for i .
pullﬁ; %ﬁxlong various lenders, . ges for oredit when shop

his time, we would also like to endorse the proposal by the Fed-

eral Reserve Board to your committee which WOlII)Id %mit t}}:e pzrg(igy
Eimrge.sﬂoft%he ’l‘xwlth-m;Lengl{ng Act to violations that, actually inter-
crzg igl 1 the consumer’s ability to make meaningful comparisons of

We feel that the intent of truth in lending was fo

! r the con
be able to shop for credit by comparing credit terms, and thissusr,rlll%ll'ﬂtg
be the focal point for any public or private enforcement activity.

A review of the developments in the administration of the Consumer
Sf:%% (];gotectlloré. Act W(gﬂd] nfé; be complete without a reference to

LU’s regulations on the holder-in-due- i i
ofilefense pr%lxlzisions. in-due-course doctrine and waiver
cting after the passage of the FTC Improvements t i
oulti followmg; the pgoceﬁures required byp it, FTC hfzsfs })Elollfﬁgll{)?ci
sellers from using waiver of defense provisions in their contracts with
consumers, and it has proposed a comparable regulation for nonbank
cred1tor_s and FRB has proposed a similar regulation for banks.
. We disagree with the substance and the provisions of these regula-
tl(?‘l%rsé and Wt(i,l dlsagreqt‘;glﬂ; ﬂ}e procedures used by the FTC z
urge the committee to hol islati i :
coxgect}his ihe comu w0ld legislative hearings on proposals to
ne final point we would like to make with regard i
e ' to ms gard to the disclosures
that ;z?,mous Federal and State acts that are required to be made by the
From the initial truth-in-lending disclosures }
xom the 1-in-len n 1969, th
a proliferation of required @sclo%wes. We find that diggﬁ)ggsels)egg
%}&inl lcredlt opportunity, fair credit billing, fair credit reporting
TTC holder-in-due-course, as well as numerous other disclosures, have
simply deluged the consumer with paper. ' ’
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I sincercly doubt that the consumer appreciates all of these dis-
closures, and T think, at best, the effects are minimal. .

We feel that, for the most part, many of the disclosures are either
unnoticed by our customers or simply too confusing for the average
consumer to understand, o .

We doubt that the ongoing disclosure of various items of informa-
tion econtribute much to the education of the average consumer, but
after o time has a deadening effect—exactly the opposite intent of the
law.

Tor example, despite the fact that the address for mailing billing
error inquiries is clearly displayed on our periodie statements, over 40
pereent of our written inquiries are received at the improper address.

We feel that the required full initial disclosures prior to the con-
sumation of a transaction should be sufficient with an option for the
customer to obtain additional information upon request.

Obviously, much further discussion must oceur before any recom-
mendations concerning the simplification of truth-in-lending may be
adopted. '

We at the Consumer Bankers Association, through our membership,
stand ready to provide further information and support in this effort,

[Complete statement of Mr. O’Connor and additional material
follows :‘])

STATEMENT OF LEONARD F, O'CoNNOR FOR THE CONSUMER BANKERS A#SOCIATION

T am Leonard F. O'Connor, Assistant Vice President, First National Bank
of Boston, Massachusetts. I am the Officer in Charge of the Consumer Finanece
Department of the bank, Accompanying me. teday is Dreve V. Tidwell, Legise
jative Representative for The Consumer Bankers Association. The Consumer
Bankers Association is cormposed of banks which have a special interest in in-
stalment lending. At the present time, our Assoclation represenfs commiereial
hanks which have over fifty percent of the instalment lending outstandings in
the United States. .

In Senator Proxmire's letter to the Assoeiation requesting that we appear,
he listed three general areas in which you would like our comments. We believe
that it would be more appropriate for the federal agencies to comment regarding
the operation of the Consumer Affairs Division, Therefore, we will regtrict our
comments to the last two items in your letter ; namely the nature and extent of
the implementation and sgency enforcement of eonsumer credit protection
statutes and the need for rimplification of the Consumer Credit Protection Act.

Turning to ageney enforcement: As this Committee is aware, during the past
year, the Office of the Comptroller hag been condueting a special progrem in the
New England region to test 2 new Consumer Protewion Examination. My bank
has been subject to two of these examinations, For the information of the
Committee, I would like flrst to deseribe generally what the auditors look for
when reviewing our bank for compliance with consumer protection laws, and
then I will give specific examples of the comments they gave to us regarding
our operations in different areas,

The first of these éxaminations were conducted during June of 1975 by a
representative from the Reglonal Administrator's office in Boston and coincided
with the regular examination of the bank, After presenting proper identification
as an authorized examiner, the examiner briefly explained the purpose and scope
of the examination he was about to conduct. He explained that the purpose of
the examinntion was to monitor the bank's compliance with a variety of consumer
protection statutes and regulations, The examination was to include ¢heeks for
c(mipl}innee with Regulation Q, Regulation Z and applicable Massachusetts Gen-
eral Laws,

The examiner twas provided with a work area and samples of all forms dis-
tributed to customers, including applieations, loan agreements, periodic state-
moents, disclosure forms, and other miscellaneous forms received by our customers.
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The audit procednre consisted of an extremely close and. detailed inspection of
all of these forms for overnll compliance with the statntes and regulations,

On several occasions the examiner also requested to examine various internal
operating procedures in order to test their compliance, In addition, a telephone
survey was conducted among all of our banking offices in order to test proper
disclosure of rates on consumer loans, I might add that this survey noted 100
pereent compliance, : .

As mentioned previously, I would like to cite some examples of the findings
of these guditors, The examiners dealt not only with the consumer loan operation,
but also with marketing, real estate morfgages, time and demand loans to indi-
viduals and included a statistical sampling for clerical error rates on disclosure
forns,

In the marketing area, an example of one requested change was a brochure
entitled, “Account Opener Kit The brochure described particular long-term
savings accounts as being “keyed to money market rates.” This was an inad-
vertent error; tlie rate payable in these deposits is fixed, And so, the brochure
wag corrected.

Another area which needed correction was our disclosure procedures on our
TFirst Check Credit Aceount. Prior to the examination, disclosures for these
loans were made initially on the loan agreement itself, On a separate sheet of
paper, delivered to the customer at the same time, the monthly minimum pay-
meit was disclosed, Regulation Z requires that all initial disclosures be made on o
single written siatement, Therefore, our Iirst Check Credit agreement was
wadified to include the minimum monthly payment,

In the aren of mortgage loans, the then existing mortgage agreement provided

fur a late fee for payments made more than 15 days late, A yeriodie statement
is mailed out monthly on which the disclosed due date is the agreed monthly
payment date, The periodic statement did not disclose the date by whieh pay-
ment must be made in order to avoid late charges. This also was corrected by
clarification, .
. As a result of a statistical sampling of closed-end installment Ioan disclosures,
it was found that through clerical errors, a small percentage of the disclosure
forms rendered on secured loans failed to identify the property subject to the
seeurity interest properly. A retraining program and closer monitoring of the
clerical personnel involved wag promptly instituted.

'l‘in_ne notes to individuals were oceassionally written for a floating rate tied
1o prime. We bad been using obsolete disclosure forms which stated a fixed rate
with no mention of the floating rate. Just as soon as this was noted, the notes
were redesignated to include the provision for floating rates,

I"ollowiug_ the submission of a written report by the examiner to the bank, an
oral discussion was held in order to obtain agreement as to the various diserep-
ancies noted in the report. For the most part, it was agreed that all of the exami-
nution findings were valid and that changes in forms or procedures were called
for in order for the bank to be in full compliance.

During June of 1976, again in conjunction with the normal bank audit, a sec-
ond Consu}ner Protection Examination was condueted. This audit was basieally
conducted in the same format ag the first, however, the examination concentrated
on followup in order to determine that prior-mentioned errors had been corrected.
Iivery one of the deficiencies determined to exist in the first audit had been cor-
rocte(} by the time of the second audit. It might be noted that this examination
also included tests for compliance with Fair Credit Billing and Bqual Credit
Opportunity which hecame effective after the first audit.

We feel that the two consumer protection audits econducted at the First National
Bank of Boston have been most benefielal to our bank. Despite on-going review
by legal counsel, the.complexity of various regulations sometimes produces over-
sights at the operational level. The outside review of all forms and Drocedures
for compliance appears to be quite desirable from the standpoint of all banking
institutions., Over the past several months, I have had two opportunities to ad-
dress members of the Massachusetts Bankers Association Consumer Credit Group
concerning the purpose and scope of consumer protection andits, On boih ocea~
sions, following my presentation, I was approached by members of the group seek-
ing information as to how one zoes about having or requesting a_consumer pro-
tection audit, For the most part, these requests were from smaller banking in-
stitutions which typically do not have easy access to legal counsel. In summary,
we sce great benefit to all banking institutions and consumers from an on-going

seunsumer protection examination procedure under the present format,
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In fact, in order to eliminate the potential for any future cases of non-
complinnce, we have assigned one individual on a full-time basis whose sole
function ig to review and update all consumer loan forms to insure compliance
to various statutes and regulations,

The last question which you posed to us in your letter was that regarding the
simplification of the Consumer Credit Protection Act. While on the surface such
a request would be simple, we have found after a great deal of study and con-
sultation with many experts in the field of law and economies, that tryring to
discern what information should be provided to the consumer upon spplication
for credit is confusing and, at times, contradictory. We do not believe that in
these hearings there is any need to reiterate the information which was presented
to this Committee during its oversight hearings on Qui Tam, which showed
clearly how the Truth in Lending Act was being abused by various plaintiff’s
attorneys.

Since the Committee can easily discern these problems, we would like to turn
to the larger issue, of how Truth in Lending should be simplified. Our suggestion
is that the Committee, in conjunction with the ¥ederal Reserve Board, industry
and consumer groups, should set a priority of four or five itets which should be
discloged to the consumer when applying for credit. After these priority items
have been disclosed, we would suggest that if the consumer wants additional in-
formation regarding other charges that might be assessed against him, that
this information be disclosed upon request to the creditor.

TWith regard to the priority items, we believe that the following four items
should always be disclosed in credit transactions, They are the monthly pay-
ment, the total amount to be paid, the dollar finance charge and the annual
percentage rate. ¥rom my experience in the field, I find that most consumers are
most interested in knowing the monthly payment. Secondly, they are concerned
with the finance charge and the annual percentage rate. We believe that know-
ing the total amount paid under the contract will be useful to the consumer in
shopping for credit. We should like to make it very clear to the Committee that
we believe these four terms, especially the finance charge and annual percentage
rate, should be defined in such a manner as to allow flexibility in the credit
markef, The present problems with regard to these items is that litigation re-
garding such matters as itemization of finance charges and disclosure of ac-
celeration claunses has led to questions in determining what constitutes proper
annual percentage rate or finance charges,

Therefore, we would urge the Committee to carefully and precisely define what
elements will £o into these charges, Under the present system, whether certain
elements must or must not be included, is subject to which federal judicial dis-
irict the creditor is located. This uncertainty must be removed, Other items such
as late payment fees, rebates, acceleration charges and security interests would
be disclosed by the ecredifor’s upon request, If a formula such as this were
developed, a great deal of the nuisance litigation would be ended, and the
consumer would be served by having a better method of measuring the charges
for credit when shopping among various lenders.

A% this time, we would also like to endorse the proposal sent by the Federal
Reserve Board to your Committee which would limit the penalty charges of the
Truth in Lending Act to violations that actually interfere with the consumer's
ability to make meaningful comparisons of credit, We feel that the intent of’
Truth in Lending was for the consumer to be able to shop for credit by com-
paring credit terms, and this should be the foeal point for any publie or private
enforcement activity, Furthermore, the other suggestions contained in the
Board's letter wonld end much of the unnecessary litigation in this area.

A review of the developments in the administration of the Consumer Credit
Protection Act would not Le complete without a reference to the ITC's regulia-
tions on the holder-in-due-course doctrine and waiver of defense provisions,
Acting after the passage of the FTC Improvements Act, but without following
the procedures required by it, FTC has prohibited sellers from using waiver of
defense provisions in their Contracts with consumers, and it has proposed a
astmilar regulation for banks. We disagree with the substance and the provi
slons of these regnlations, and e disagree with the procedures used by the
FT(¢, We urge the Committee to hold legislative hearings on proposals to cor-
rect, this situation,

One final point we “would like to make with regard to the disclosurea that
various federal and State acts that are required to be made by the lender, From

the initial Truth in Lending disclosures in 1969, there has been a proliferatiom

[
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©0f required disclosures, We find that disclosures regarding Rqual
portunity, Fair Credit Billing, Fair Credit Reporting, 1§1‘0 Hgldegdn-D?i;?g?ugg
gipv.zl?llla:mncumel\rogg %tth‘zll; (};irst({losures. have simply deluged the consumer Witﬁ
or, I sincerely dou at the consumer appreciateg all of
anl(‘l i a{‘ A %E%:{ts the consume Dp ] of these disclosures,
"or example, on my bank's Master Charge periodic statement, sve make
following disclosures: (1) annual percentage rate; (2) daily perfoclic ;&%«1;? E;ISI)e
dollar finance charge; (4) address for mailing billing error inquiries; (8) ad-
dress for mailing payments; (6) explanation of our policies regarding the same-
day crediting of payment; (7) the Fair Credit Billing short form notice; (8)
e‘xplanatwn of how the finance charge i8 calculated; (9) the Massachusetts
éarrk;lgi?langil;lggoge%us Billlling tl%‘rrgfs tDisclosmare; and shortly we will be adding
ecently adopted Massachusetts Sta i iti

a recently ador e disclosure regarding the disposition ct

We feel that, for the most part, many of the disclosures are eith
by our customers or simply too confusing for the average consutmglx: Itlgnlgzﬁicgg
stand, We doubt that the on-going disclosure of various items of information
contribute much to the education of the average consumer, but after a time
has a deadening effect—exactly the opposite intent of the law. For example
dempite the fact that the address for majling billing error inquiries is clearls:
dixplayed on our periodic statements, over 40 percent of our written inquiries are
received at the jmproper address. We feel that the required full initfal dise
closures prior to the consumation of a transaction should be sufficient with an
option for the customer to obtain additional information upon request.

vaiopsly, much further discussion must occur before any recommendations
concerning the simpliﬂcat.xon of Truth in Lending may be adopted, We at The
Consumer Bankers Associntion, through our membership, stand ready to pros
vide-further information and support in this effort,

Trs CONSUMERS BANKERS ASSOCIATION,

Hon, TAKE GARY, Washington, D.C., August 30, 1976,

U.N, Senate,
Washingion, D.C.

DEAR BENATOR GARN: On behalf of Leonard I O'Connor, Assist 7i -
deut _of the First National Bank of Boston, I would li’ke to ;le];g(};getl;riile
qu;‘s_zru;ni wh{fh you submitted in writing to him.

s will respond to the question 3
fu(l;mltconsumer it la\v%. stions concerning conflicts between state and

uestion 1, One source of concern in the truth in lendin 8 ]

r‘}w xfunﬂict‘behveen State and IPederal law. The draftersgo%ihtcﬁgsgfl‘i}fﬁxi lzeo(;ﬁ
;‘}mner credit code and the Federal Reserve Board have suggested that the
A_ed_ural law preempt the State law and the States enact laws and regulations
similar to the Federal model, Would you care to corment on this?

. In t%m area of preemption of state law, we believe that the states have a vital
int(treht ip regulating consumer credit transactions. However, when the Con-
:{t:ssiddgmde‘s to act, then any state law that i{s inconsistent or ambiguous
] 1 }"1 e preempted. A procedure we would suggest would be that when Con-
,,:'E‘t:( {ena(.:ts 4 new law, such as the Equal Credit Opportunity Act, all other
3 dié‘ aws on the subject are immediately preempted. However, a state can
1‘»191 ion the Board of Governors of the Federal Reserve System, and upon a
: l;g('v;x?gt 1ghnt: the state has a substantially similar law and the means to
b u; : &m low, then the state law would prevail, Turthermore, if the state
cfid nmtov %(11 more protection to the consumer and this additional protection
o tho go? Ic:t: with any poli_ey of the Congressional enactment, then the portion
(‘m'oe state lawy which provided greater protection would stand. The Board of
t; \ "THOLS would (_lecide whether or not the conflict was such that it frustrated
1(]( Qn{gress{a)ional intent by allowing the state law to prevail,

te:‘f lzg .edton 2. A suggestion made by some of the State bank commissioners who
t&'t‘oe ] yesterday is that the enforcement authority for consumer credit pro-
o gxgm?xms ;}last{fé;:xll il:)(; xtllllg Sftate.islozﬁe wou}d also empower the State examiners

<8 for violationg of the:
tion Inws, Would you comment on this proposnl?he State consumer eredit protec-
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‘While we do not ohject to states’ enforcement of consumer credit protection
Iaws in institutions that are chartered and examined by the state, we belleve
that this is a basic federal prerogative with regard to institutions chartered by
the federal government. Furthermore, in light of the fact that all of the federal
banking agencies have now established offices of consumer affairs as required
by the Moss-Magnuson Act and are beginning new training pregrams for their
examiners to be sure that they are qualified to examine for consumer credit
protection violations, we believe that it would be inadvisable for Congress, at
thiy time, to mandate this change, If, after two or three years of experience
under this zew system, problems still exist, then maybe the subjeet should be
reopened. .

" We believe that national banks should be examined by national bank examizers
for violations of state law. Our testimony has clearly shown that when the
federa) agencies do act in this area, they are capable of requiring federally
chartered Institutions to comply with both federal and state consumer proiection
laws. .

Question 3, Has it been your experience that the Federal bank examiners do
not examine for violations of State credit protection laws ineluding State
ustry laws? ' :

Ag we poinfed out in our testimony, the federal examiners who conduet the
consumer credit examination examine for violations for both federal and state
Iaw, Again, we would emphasize that the (Congress should see ww the new
spstem works before making any changes in this area.

Question 4 You have stated that you must give multiple disclosures in your
forms which are not meaningful to the consumer., Would you be gnod enough
to file an example of these multiple disclosures with the committee?

Attached to this statement is a copy of the material you desired,

Next I will respond to the questions that you asked relating to Holder-in-Due-
Course. : ’

Guestion 1, During the past few months, the primary topie of concern to the
banking industry has been the recent FTC Holder-in-Due-Course ruling, Iave
you noticed any appreciable effect this rule has had on consumer lending?

Yes, Contact with our members has shown that many have cither completely
eliminated or severly curtailed their dealings with home improvement dealers.
Turthermore, used car desiers have found it more difficult to receive financing,
and certain new car denlexs who are thinly capitalized have found financing
more difficult. Also, our members are very hesitant and some have absolufely
refused to take on new businesses which do not have a track record, The general
effect of this rule has been to encourage many banks to completely drop out of
the three-party paper market,

Question 2. What have been the problems encountered by the banking com-
munity in attempting to comply with the rule? :

A major problem with the rule ig vagueness. Many of the definitiong found in
the rule, such as *purchase money loan,” “business arrangemernt,’ and “referral”
are very vague. It is almost impossible in reading the rule itself for an average
man of average intelligence, who is also engaged in husiness, to determine
whether or not be is covered by the rule, Furthermore, the Hability of the banks
hag been substantially inereased by this rule, One example is that banks will now
have to be Hable Toy any tort claims or product Hability clnims that could arise
out of an action by the consumer. The Congress, when passing the Fair Credit
Billing Act, specifically excluded lenders from liability for tort claims, However,
the FT'C has not seen fis to follow the Congressional mandate in this area.

Question 8, Does the FTC plan to issue any other regulation pertaining to cor-
sumer credit contracts?

Three are three major rules which the IFT'C now bas under consideration which
directly affect the consumer credit market. First is the second part of the Holder-
in-Due-Course rule which would directly apply its provisions to creditors.

Serondly, there is a used car fule which affects banks since it would regulate
the disclosures made at the time the repossessed collateral, such as an auto-
maohile, is disposed of, :

Fnally, probably the most significant rule is that regarding unfair or deceptive
acts and practices, Thig proposal containg 12 substantial elements whick direetly
regulate consumer c¢redit contract terms, They are proposals which would malke
it an unfair or deceptive practice to include any of the following termg in a con-
sumer credit contract: a) a provision giving a cognovit note, confession of judg-
ment, or power of attorney; b) any provision waiving an exemption from attach-

k)
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ment or other processes on real property; ¢) any clause granting assignment of
wages; d) any security agreement other than a purchased money note; ) any
failure to specifically identify goods encumbered by a seeurity agreement; £) if’
rroperty is retaken, then the creditor must eredit to the customer the fair market
retall value for that property ; g) any clause requiring the payment of attorney’s
fees in the event of default; h) any clause assessing late fees if they exceed the
applicable finance chiarge; i) the creditor shall not communicate with the con-
sumer’s employer or any other person nof liable for the debt; and j) a complete
disclosure to the cosignatory of his liability under the contract and a granting
to him of a three-day right of recession.

Question J, Do you have any recommendation as to assure that the same dig-
astrous effects do not flow from these proposed rules? :

We believe that the FTC is the inappropriate agency to regulate conmsumer
credit confracts. The staff and the Commission do not have any expertise in this
area and have shown a complete disregard for the impact their poorly drafted
and ill-congidered rules have on the consumer credit market, Therefore, we sug-
gest that the authority fo declare an act unfair or deceptive in consumer credit
contracts be transferred from the TTC to the Federal Reserve Board. We believe
that the Board is anxious both to protect the consumer, as well as that the rules
are understandable and realize the impact it will have in the marketplace.

_ Question &, Do you have any views regarding the law making function exer-
cised by the FLC under its authority to declare consumer contract provisiong
unfair and deceptive?

We believe that our views on this matter are best expressed in a presentation
which I made recently before the Graduate School of Consumer Banking on this
topie. There I fully discussed the public policy aspects of the TTC's law making
procedures. S.Iou will find a copy of that presentation enclosed,

I you desire any additional information regarding these responses, please do
not hesitate to contact us. The Consumer Bankers Association appreciates this
opportunity to appear before your Committee and dizcuss these two yery impore
tant issues. - . ‘

Sincerely, ‘ )
Drew V. TipweLz,
Legislative Representative.

Inclosures.

Toe REMARKS oF DeEw V., TIDWELL AT THE GRADUATE Ncmoon oF ConNsUMER
- BANKING, ON WEDNESDAY, Avaust 11, 1976

Last week at this time you heard Mr. David Williams of the Tederal Trade
Comnnsgxion slving his views with vegard to the Commission’s activities. I
would‘hl_;e now to give you my views as to the recent actions taken by the
C()mm1§51on.

Specifically, T would like to turn my attention to the recent Trederal Trade
(‘:oxpmmion rule regarding preservations of consumer claims snd defenses,
This rule whigh abolished the hold-in-due-vourse doctrine, raises serious
concerny regarding the proper place for the Federal Trade Commission in our
federal system of government. Specifically, T am very concerned by the power
of an appointed five-member commission o promulgate rules having the effect
of law_without any effoqtive guidelines from Congress, Such row rule-making
Dower involves broad social issues, This power has now been used by the FTC
to override State legislation and even decisions of the Congress.

This holder-u}-due-com-se rule may well be the first of what I feol will begin
numerous exelgcx.f;es‘o_f the Commission's inappropriate power. The regulation ex-
pands leqders _liability for a merchant’s performance. ‘Chis type of chauge in
the r_elatlonshug between consumers, merchants, and lenders involves broad
%uestmns of political and social policy whick used to be the sole province of the
{ ongress, I was taught in grammar school, college, and later in law school that
n our system of government the determination of major social policies has been
%'}e;s%rved to the Legislative Branch in most situations, and in those situations
fha are not reserved to the Legislative Branch have always been reserved to

e courts in mterpretmg_ our Constitution, Our traditional system of checks.
and balances has always given to the administrative agencies the responsibility
to write regulations to carry out specific legislative policy. ) ’

An excellent example of this in the consumer credit fleld is Truth in Tending.

Here the Congress stated that all consumers should be granted standardized con-

Sumer credit disclosures. Congress then mandated to the Tederal Reserve Board
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the power to fill in the intricacies of the statute's language and resolve any
ambiguities. However, this whole regulation was written within some very care-
fully constructed parameters and guidelines set by the Congress,

In very marked contrast the only standard which the IIC must follow is
that of whot is *“fair" or “deceptive”. I feel, particularly with regard fo the
fairness standard, that there is no standard at all.

Essentially, we are faced with a subjective analysis of five non-elected com-
missioners and their staffs as to what should be considered fair.

Furthermore, there are no bounds as to the FT'C's authority., Frankly, under
the power which the ¥'TC i now acting, it could regulate all aspects of & consumer
credit transaction up to the amount of rates you charge. In my considered
opinion, this authority by the FTC is profoundly restructuring our federal sys-
tem of government as it relates to the exercise of power between the federal
government and the States and the Congress and administrative agencies. In
our opinion such a restructuring has profound implications and the possibility
of a grave abuse of power. : )

The concept of democracy is based upon the theory that the people, through
their elected representatives determine what is fair. In the Congressional sys-
tem of government, all interested parties and diverse segments of the public
are examined and usuxliy & majority concensus is reached. 'We do not find this
to be the situation with the fTC. Here we have five non-elected members, who are
not responsible to the pecple by administrative fiat, making laws, While we
will admit in certain rule-making procedures our concept of democracy is over-
run by the need for effective administration, we believe that thig is justifiable
when the Congress has delineated cleaily and specifically poliey guidelines, How-
ever, in the present Holder Rule and other proposed rules being considered by
the BTG, we believe that Congressional expertise is at least equal to, if not better
than, that of the administrators. In our opinion the subordindtion of democratic
prineiples to authoritarian centralized law-making is without justification. If
this autbority had been used in any other area but consumer protection, the
Congress would be in a mad seramble to regain its lost perogatives. It ig exceed-
ingly ludicrous to watch a Comgress, which was supposed to be working to re-
turn the power of government to the people's representatives, sit idly by and allow
its power to shape major social policies be usurped by administrative agencies
in the name of consumer protection. This rule concerning preservation of con-
sumer claims aud defenses clearly illustrates the problems of giving the FTO
unparalleled power to preempf State law, The area addressed by this rule has
been congidered by over 41 State Jegislatures, These legislatures have adopted
significant modifications to the traditional holder-in-due-course doctrine. Algo,

- the Congress has enabled legislation imposing on credit card issuers lability for

merchants performance under cextain circumstances. .

The TTC promulgation in this matter is'a complete variance to all State laws
and Congressional policies on this issue. The F'TC has completely disregarded the
yeary of careful study by legislators, economists, and legal scholars.

While I do not know the solution to this problem, I believe that some cur-
tailment of the FT'C powers is needed to preserve our federal system of checks
and balances. As an initial move, I believe that Congress ought. to immediately
take steps to review the authority given to the IMT'O and place some type of checls
upon them,
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EXPLANATION OF YHE SQUARE OF THE MONTHS METHOD,

The following example explains how the Bank determines the fimance charge
rebate using the square of the months methad. Assyme 2 customer enters fite
a transaction having.a p d Finapce Charge of $100 and providing (os
repayment of the Total of Payments in twelve equal conseentive monthly
instalments with the first instalment due within two months from the date
that funds ace disbursed. Now azsuma that the debt is prepaid in full before
the third instalmznt js dus. To determine the finance charge rebate, the Bank
would multiply $100 by a fraction equal to X3 (~~»3—'-)A The "9"
jaxn2 144
in the fraction represents the nuraber of full menthly periods being prepaid;
the *12" in the fraction represents the number of full monthly periods

originally planned, This multiplication (3100 xen XLy results in 0 finance

12x12°
~charpe rebate of $56.25 Tor the customer.
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The Cramraran. Thank you very much, Mr. O’Connor.
Mor. Scliober?

STATEMENT OF MILTON W, SCHOBER ON EEEALF OF THE
AMERICAN RETAIL FEDERATION

My, Semoper. My, Chairman, the remarks of the American Retail
Federation are divided into two general categories: legislation and
regulation. ‘ ‘ ‘ ;

With respect to the legislative considerations, as a threshold obser-
vation, we feel that Congress in many cases has passed laws entirely
too general and delegated far too much regulatory authority to the
agency responsible for implementing the act.

It is almost as though the Congress has said, “Go and sin no more,
and we hereby designate the Board of Governors of the Federal Re-
serve System to define sin.” '

Neither the Board, the Federal Trade Commission, nor any other
executive agency, nor members of their respective staffs are directly
accountabla to the people of this country.

When Members of Congress are selected by the people, we feel that
{the people are entitled to expect them—their elected representatives—
to pass the laws of our land. v B

We urge that the Congress resist the temptation further to delegate
legislative powers.

However, where it is the opinion of Congress that delegation of regu-
latory authority is genuinely needed, we urge that Congress afford
the agency to which such power is given ample time in which to con-
sider the subject matter and conduct the necessary hearings in order
to promulgate an adéquate and timely regulation,

By way of example, we cite the problems which creditors faced in
1975 when the Federal Reserve Board was given only 12 months in
which to promulgate regulations under the Fair Credit Billing Act and
Equal Credit Opportunity Act.

Both acts involved novel approaches to Federal regulation and re-
quired a substantial amount of the staff time, public comment, and
Board consideration before regulations could be finally promulgated.

As a result, one of the regulations was issued 53 days hefore its ef-
fective date, and the other only 12 days before its effective date.

Neither period was anywhere near adequate for retailers—indeed,
any creditors we know of-—to train personnel to comply with the
respective acts or to adapt forms and procedures to assure compliance.

We recommend that in the future Congress set the effective date of
any act as complex as truth in lending, fair credit billing, or equal
credit opportunity at least 2 years after date of enactment.

Furthermore, just as the retail industry needs a reasonable leadtime
to implement new regulations, it also needs time to prepare, print, and
put into use new forms. ‘

Just this year, creditors faced massive forms changes to meet an
April 80 deadline under the Fair Credit Billing Act Amendments to
regulation Z, and another set of equaly significant forms changes on
June 30 under regulation B. .

Further changes in forms and procedures will be necessary under
provisions of regulation B which become effective on November 1, 1976,
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We urge the Congress to impose a statutory limitation of one form
change per year and require at least 6 months advance notice of the
substance of any such change. We feel that it would be reasonable to
require that any regulatory provision involving a change in forms be
promulgated by June 30 to become effective no earlier than the follow-
ing January 1.

Thus, those upon whom the forms requirements were imposed would
have 6 months in which to design the necessary forms, have them
printed, train personnel to use them, and get them in place ready to
use by the effective date.

Once a year is enough ; more frequent changes not only involve tre-
mendous costs, but also inerease exposure for inadvertent violations,
with no significant benefit to consumers. )

Finally, the Truth in Lending Act desperately needs simplification.
Our invitation to appear here at these oversight hearings came so re-
cently that we have not had the opportunity to prepare detailed rec-
ommendations for simplification.

However, we point with approval to the views of the Board of
Governors of the Federal Reserve System expressed in the Vice Chair-
man’s letter to Senator Proxmire of July 16 to the effect that “only a
limited number of terms seem to be genuinely helpful” in assisting a
consumer “to make meaningful comparisons of credit terms.”

Such comparisons are, after all, the express purpose of the Truth in
Lending Act, section 102, Those terms, the Board said, were annual
percentage rate, finance charge, amount financed, and the repayment
schedule. ) .

By way of general recommendations, w2 submit that this commit-
tes should undertake promptly a detailed review of the Truth in
Lending Act with a view toward limiting the requirements of the act
which are subject to civil penalties for violation to a disclosure of
those four elements of a credit transaction. .

In the alternative, the Federation suggests that Congress introduce,
by amendment to the act, the doctrine of “substantial compliance,”
under which a creditor would not be subject to civil penalties if that
creditor, with respect to a transportation, were in substantial com-
pliance with the act and regulation Z. .

By way of regulatory recommendations, the most pressing need
creditor, with regpect to a transaction, were in substantial compliance
with the act and regulation Z.

Retailers wanf; desperately to comply with the law and just want to
be told how to do it. However, the Federal Reserve Board will not

give a forinal approval of any truth in lending disclosure forms or
other statements. -

The Federation deems it to be an unconscionable abandonment of
regulatory responsibility to promulgate a regulation as complex as

regulation Z is and then fail or refuse to advise creditors who are
subject to its civil and eriminal sanctions whether their forms are in
compliance with the regulation.

ARF recommends that the Board publish a series of approved, but
not required, forms, and until that is accomplished that the Board
promptly undertake a program of official forms approval or denial of
approval with reasons therefor, for creditors subject to the act.

¥
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Moreover, in the past creditors have had a great deal of difficulty in
obya_lmn% prompt response from the Federal Reserve Board to in-
quiries about regulatory interpretations other than forms.

For example, I, personally, on behalf of clients, filed an official re-
quest for an interpretation of regulation Z in October 1974 and an-
other on a different subject, still under regulation Z, during the
following month. Neither has received a response.

‘We noted with approval a recent amendment to both regulations B
and Z which obligates the Board, upon receipt of a request for an
official interpretation of either regulation, either to give a responsive
answer within 15 business days after receipt or within that period of
time give written notification of when such a response can be expected.

. We applaud this regulatory requirement and feel that it may pro-
vide :zfm measure of relief from the nonresponse problem which creditors
now face.

Finally, with respect to regulatory improvements, we reiterate the
need for more simplification. By way of example, we refer you to
section 411 of Public Law 93495 which amended a section of the
Truth in Lending Act to require open end creditors to make the fol-
lowing disclosures on their periodic statements::

The amount and date of each extension o 1 i
identiﬂcatiop on or accompanying the s%atefncelx'ftdog %ggl%;&%s%%ﬁiogf iﬁgd%ttﬁet{
form preseribed by regulations of the Board sufficient to enable the obligor to

identify the transaction, or relate it to copies of saleg i -
ments previously furnisiled. P vouchers or similar instru

By regulation, the Board has now proposed to implement that
amendment—-—wh}ch ran five typeset lines—with an amendment to
regulation Z which runs eight typewritten pages and is accompanied
by an eight-page official explanation.

.. A copy of that proposal is attached to my statement, and I ask that
it be included in the record of these hearings,

The Crarrmax. Without objection, that will be done,

. Mr. Scroeer. By way of summary, let me reiterate that retailers—
indeed, I am sure, all creditors—swant to comply with the law.

However, any such law should be capable of compliance, not just by
the large creditors with access to lawyers trained in this special field
but by all ereditors subject to its provisions. : ’

While I cannot speak personally for any company, I feel that it is
a safe assumption to say that none of the large, multistate retailers is
going to be forced out of business by complex regulations.

They have, or have access to, the resources to comply. It is the small
businessperson upon whom that complexity impacts the hardest.

It is the small businessperson most likely to abandon an in-house
credit plan and go to bank and similar credit card plans, thus in-
creasing concentration and decreasing competition in the consumer
cr?.[cglp mlarket place.

1t is the small merchant who is paying proportionately the hichest
price for compliance with complegc reﬁﬂgﬁcﬁls, and ityis the gnall
merchant who is most likely to be damaged. :

[ Complete statement of Mr, Schober follows :]

PREPARED STATEMENT OF MIrTON W. SOMOBER, ATTORNEY AT LAW, WASHING-
ToN, D.C., REPRESENTING TEE AMERICAN RETATL FEDERATION

Mr. Chairman and distinguished members of the Senate C
g S 1 ren S ommittee on Bank-
ing, Housing and Urban Affairs, I am Milton W, Schober, special credit counsel fo}
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the American Retail Federation (ARF) on whose behalf I am appearing today.
Membership in ART is composed primarily of state and national retail trade gs-
sociations which, through their members, represent over one million retail estab-
lishments, .

The vast majority of retailers represented by ARF extend consumer credit in
some form, and, therefore, are subject to one or more of the provisions of the
Consumer Credit Protection Act, For this reason, the Federation deeply apyre-
ciates this opportunity to share with the Committee its views about regulatory
problems which have developed under the Act,

While ARE’s comments are directed principally toward Title I, Truth in
ILending, because that Act has been in effect longer than Title VII, Bqual Credit
Opportunity, the legislative and regulatory policy cousiderations presented today
should be considered applicable equally to both titles.

LEGISLATIVE CONSIDERATIONS

As a threshold obgervation, we feel that Congress in many cases has passed
laws entirely too general and delegated far too much regulatory authority to the
ageney regsponsible for implementing the Act. It is almost as though the Con-
gress had said: “Go and sin no more, and we hereby degignate the Board of Gov-
ernors of the Federal Reserve Sysiem to define sin.”

Neither the Board, the Federal Trade Commission, nor any other executive
ageney, nor members of their respective staffy are directly accountable to the
People of this Country. When members of Congress are selected by the People,.
we feel that the People are entitled to expect them—iheir elected representa-
tives——to pass the laws of our Land. We urge that the Congress resist the tempta-
tion further to delegate legislative powers.,

However, where it is the opinion of Congress that delegation of regulatory
authority is genuinely needed, we urge that Congress afford the agency to which
sieh power is given ample time in which to consider the subjeet matter and con-
duct the necessary hearings in order to promulgate adequate and timely regula-
tions. By way of example, we cite the problems which creditors faced in 1975
when the Federal Reserve Board was given only 12 months in which to promul-
gate regulations under the Fair Credit Billing Act and Bqual Credit Opportunity
Act, Both Acts involved novel approaches to federal regulation and required a
substantial amount of staff time, public corament, and Board consideration he-
fore regulations could be finally promulgated, As a result, one of the regulations
was issued 58 days before its effective date, and the other only 12 days before its
effective date. Nelther pericd was anywhere near adequate for retailers--in-
deed, any credifors we know of—to train personnel to comply with the respective
Acts or to adapt forms and procedures to assure compliance,

We recommend that in the future Congress set the effective date of any Act
ag complex and pervasive ag Truth in Lending, Fair Credit Billir - or Bqual
Credit Opportunity at least two years after date of enactment. -

Furthermore, just as the retail industry needs a reasonable Jead f.ame to imple~
ment new regulations, it also needs time to prepare, print, and put into use new
forms, Just this year, creditors faced niassive forms changes to meet an April 30
deadline under the Fair Credit Billing Act Amendments to Repulation Z, and
another set of equally significant forms changes on June 30 under Regnlation B,
Fiual Credit Opportunity, Further changes in forms and procedures will be
noc‘(:ssary under provisions of Regulation B which become effective November 1,
1976,

We urge the Congress to impose a statutory limitation of one forms chinnge
per year and require at least six months advance notice of the substance of any
such change. We feel that it would be reasonable for Clongress, by amendment
to the Truth in Lending Act and Rqual Credit Opportunity Aetf, to require that
any regulatory proviston involving a change in forms be promulgated by June 30
to hecome effective the following January 1. Thus, those upon whom the forms
requirements were imposed would have six months in which to design the neces-
sary forms, hitve them printed, train personnel to use them, and get them in place
ready for use by the effective date. Onee a year is enough: more frequent
charges not only involve tremendous costs but also increase exposure for inad-
vertent vinlations. )

Finally, the Trath in Lending Act desperately needs simplification, Our invita-
tion to appear at these oversight hearings eame so recently that ARF has not
had the opportunity to prepare detailed recommendations for simplification, How-
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ever, we point with approval to the views of the Board of Governors of the
Federal Reserve System expressed in the Vice Chairman's letter to Senator
Proxmire of July 16 to the effect that “[o]nly a limited number of terms seem
to be genuu}ely helpful” in assisting a consumer ‘to make meaningful compari-
sons of credit terms.” Such comparisons are, after all, the eXpress purpose of the
Truth in Lending Act (Section 102), Those terms, the Board said, were annual
percentage rate, finance charge, amount financed, and the repaywent schedule,
By way of general recommendation, we submit that this Committee should undex-
take a detailed review of the Truth in Lending Act with a view toward limit-
ing the requirements of the Act which are subject to eivil penalties for violation
to a disclosure of those four elements of a credit transaction, In the alternative,
the Federation suggests that Congress introduce, by amendment to the Act, thé-
Elnetrme of “substantial compliance,” under which a creditor wonld not be ’sub-
Jeet to civil pennlties if that creditor, with respeet to a trangaction, were in
511l:sfanial compliance with the Act and Regulation Z. A speein) com,mittee of
gf:.lt 15;123%??%1{3% %lrgvleslv gftthe ﬁMt’ and upon its completion in a pproximutély
hireo 1 , we will be glad to share our detai '@ i 1

Buree mont g ur detailed recommendations with this

REGULATORY CONSIDERATIONS

By way of regulatory recommendations, the most pressing need facing retailer
at th'is time is assurance that their forms’ are in eompliam-[zyx with the1 r%;glgggi?
Rotaxl_ers want desperately to comply with the law and Jjust want to be told h(m;
to do it. Hm‘vever, tl_le Fe«;leral Reserve Board will not give a formal upprm'zﬂ of
any Truth in Lending disclosure forms or other statements, The Federation
deems it to be an unconscionable abandonment of regulatory responsibility to
proznul.gate a 'regulation as complex as is Regulation % and then fail or refuse
to i.ulv}se credxto.rs wlio are subject to ite clvil and eriminal sunctions wheth%r
their forms are in compliance with the regulation. ART recommends that tlie
Roard ppblish a series of approved (hut not required) forms, and until that ig
%ccg.lﬁgiisléod élzap the Board pron}ptly undertake a program of official forms
: 1}2 Act(,. or denial of approval with reasons therefor) for creditors subiject to

Maoreover, in the past creditors have had a great deal of di ini

1 diffieul
iprnmpt responge from the Federal Reserve Board to inguiries ahtr%inrggrﬁ:lltl(lgg
nrnrpretatiops other than forms. For example, I, personally, on behalf of cfientc'x
glllled gﬂg};ﬂg(;m(}nregug;}tf for an in{e:rprotut_ion of Regulation 7 in Qetober of 197;4"
re(;%gved oo ifferent subject during the following month, Neither has
¢ noted with approval a recent amendment to hoth Rey ’

3 ed 3 egulatinng B g i
::’fh:ﬁxhgl;li?z;;eg {11(1)(; I%g%lx*cg, %pon. receipt of a request for an offieinl int:rgi'e'tl:gog

F g » C1ENCT 10 give g responsive answer within 15 busines
after receipt or within that time give written notificati o s

: at time tion of when such a res
can be expected. We applaud thig regulator, i y P
‘ $ re Y requirement and feel that it .
rovide a me y y i T Do
:?ace. asure of relief from the nonresponse problem which creditors nosy

Finally, with respect to regulatory impr & rei

1 xes provements, we reiterate the n e
;uore qs‘;ﬂpliﬂca-t_mn. By way of example, we refer ybu to Sectiom 411 of(l;’(}lhf{i)g
Law ¢ 95 which amended Section 127(h) (2) of the Truth in Lending Act to
;??;?11;:; ri)tllen"t%?g gzx:gli]t;&ri Jg (Ilnzéke fthe {ollowing diselosures on thelr periodie

E ents ;¢ ; : ate of each extension of eredit during tI iod
and a brief identification on or accompanying the st T ox tomaton
of eredit in a form preseribed by reg foms of the Bomea oo each extension

c : by regulations of the Board sufficient to the
obligor to identify the transaction, or relate it to copies of sales voucheﬁg?)?‘]giix?i(:
la% instrunlaeéxts previously furnished.” ’

¥ regulation, the Bonrd has now proposed to im
. L ) ] < plement that amendment—
:x‘i ?)ilcthtraﬁ fiv e type-set hnes-—‘mth an gmendment to Regulation Z which ngns-
ti:;n Ayf‘){m‘;r{xytftetﬁagagfgpgfg is agfoxypgniml by an eight-page official explana-
. gt g sul 18 gitached to my & '
inggdsd in tjl!xe record of these hearings, y statement, and T ask tl;;:ut ft be
Yy Wway of summary, let me reiterate that retailers—ind 5
oy W - : L 3 § eed, I am :
g;(;)(laxﬁ?éq&zzggfplgguggmgg j‘glstth bth%hlmlv' Howev(ier, any nuoh’ law sl?g\fﬁl ill}é
thable of co; ce, - Oy the large creditors with access to lawye
tu{%(llen; this special field, but by all creditors subject to its provisiox;s.wrs
AsSant cimnot Speak personally for any company, I feel that it is n safe
DHion to say that none of the large, multistate retailers ig going to be
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forced out of business by complex regulations. They have, or have access to,
the resources to comply, It is the small businessperson upon whom that com-
plexity Impacts the hardest. It i8 the small businegsperson most likely to aban-
don an in-house credit plan and go to bank (and similar) credit card plans,
thus increasing concentration and decreasing competition in the consumer 9reait
marketplace. It iy the small merchant who is paying pz:oportionately the highest
price for compliance with complex regulations, and it is the small merchant
who is most likely to be damaged.

[Federal Reserve press release, May 12, 18761

The Board of Governors of the Federal Reserve System today proposed sev-
eral modifieations to its Truth in Lending rules for identifying transactions
charged to consumers using open-end charge accounts (such as charges on a
credit card billing statement).

The prineipal proposal would amend that portion of the Board’s Regulation Z
implementing ¢ law (Public Law 08-495) providing for minimum disclosure
requirements on, such billing statements.

Comment will be recelved through June 18,

The *identification of transaction” amendments to Regulation Z became ef-
fective last October 28 (together with other amendments to Regulation 7 im-
plementing the related but separate Fair Credit Billing Act). Regulation Z
implements the Truth in Lending Act, to which the identification of transaction
law is an addition (as is the Fair Credit Billing Act).

As originally adopted, the rules for identification of transactions permitted
creditors to continue to identify charges on open-end billing statements as they
have been doing, until July 1, 1976, One requirement to be met heginning July 1
wag that when other information is not available to identify o transaction, a
number, or symbol (such as a voucher number) must appear on the billing
statement,

Creditors—stating that they expect to be able in most cases to satisfy the
basic identification disclosure requirements--have objected that the voucher
number requirement would result in costly collection of data that they would
use in only a few cases,

The Board therefore proposed an alternative procedure. Under the proposal,
creditors unable to satisfy the basic identification of transaction requirements
svould be permitted to disclose such information as they have available. But
they would be required to treat any resulting inguiry from the consumer as
triggering the billing error procedures of Regulation Z, This would involve
remission 0of any finance charges when the required information is not dis-
closed. Creditors would also be required, if they used this alternative, to furnish
documentary evidence of the transactions without charge.

The proposals would also:

Provide that, when a transaction did not take place at a seller's fixed busis
ness location, an appropriate identifying designation may be used for trans-
actions that take place by mail, by phone, at a customer's home or on a publie
conveyance, such as a plane or train.

In the case of purchases in a foreign country, allow ‘the creditor te identify
the transaction by date of debit, instead of date of purchase, and require the
creditor to treat any resulting inquiry by the customer as triggering the billing
error procedures of Regulation Z.

Require a more meaningful designation of a scller’s name if it is abbreviated
on a sales voucher in a way that makes identification diffienlt, or is encoded (as
by a store number),

Since final action may not be taken on these proposals before July 4, ths
Board suspended the requirements that would have gone into effect on that date
until further notice, but not later than September 1. )

In requesting public response, the Board said that it would like in particular to
recelve comments or information concerning the following :

1. The impact of the proposed changes in the regulation on problems some
conmtmimrs and creditors may have regarding transactions which oceur in foreign
countries.

2. Identifieation of any special or unusual types of transactions which may
present problems of disclosure under the regulation as proposed, and which
should be addressed at this time,

3
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3, Problems involved in identifying purchases that are diffleult to describe
by departmental category (such as merchandise that might be bought at a
variety or specialty shop),

4, Problems ox suggestions consumers may have regarding identifying trans-
actions on their open-end credit account statements in general,

The attached copy of the Board's proposed amendments to Regulation Z
include a rumber of other proposed changes, of a technical nature, not related
to identification of transactions,

FEDERAL RESERVE SYSTEM
[12 CFR 226, Reg. Z, Docket No. R~-0036]
Parr 226~TRUTH IN LENDING

DESCRIPTION = TRANSACTIONS; MISCELLANEOUS AMENDMENTS

On September 19, 100, the Board published in the Federal Re -
ments to Regulation Z setting forth disclosure requirementzs }iyxfs;ggnit?fl:‘g?g
transactions reflected on open end eredit account periodic statements and for
other purpuses (40 FR 4:200). Since those amendments were adopted, questiony
Lave been raised which may require further amendment of the Regulation
Acmrdinglxp the Board is publishing for comment these proposed amendniontv‘
to Rvgu}utwu Z which are intended to clarify certain requirements of 'thz
Regulation, add flexibility to the requirements as necessary, and Insure that
consumery are ahle‘to procure eomplete information re;mrding their open end
eredit acconnts quickly and without undue expense, Altlmngh the proposed
alnu_*nqunm‘wauld have some impact on so-eailed “eountry club” billing svsfem%.
; ;i ;i‘ ;;g}m eifeet would be on ereditors who use the so-valled “deseriptive™ billing
Identification of transactions

Tinder the proposal the requirements for identifying transactions
credit periodic statements as requiy 22 ; i) w Be chonged 1o
th(]l f'(l)llowing C ate quired by §226.7(b) (1) (i) would be changed in
- To enhance the clarity of the test, a new §226.7(k) would b i
:Etvgu‘latjon. This new "section would confain the requi)rements fﬁnﬁl %(lligttgsggg
ransaetions, Secj:ion 226.7(b) (1) (i1) would werely reference §226.7 (k) and
regxﬁlx;t; thaLtt ;che g.::g(l;os?ges set forth therein be made. e
= vresently, §226,7(b) (1) (i) (D) requires that, after Oc ober & 7
c:redltor must prowdq a reference number oy identifying symbszl g‘ucﬁ’ nlsﬂr‘t’r.’ﬂatl%g
;Imlfl‘lef n}}mber) which appears on the decument evidencing the transaction in
t_zo‘, ( 1( ‘“f“’ in which the primarily required information is not available, Ques-
ﬂmxis 1i'n 1e been raised regarding the usefulness in many cases of such 8 number
eg a‘i)n})tu tto the consumer and regarding the cost to creditors of instituting a
m{)m ; 1t by to capture the number or symbol for potential transmission in all
frans ‘s mlnds when it may, in fact, be needed for only-a few, The proposed amend-
ent ouh permit a credigor, 23 at present, to provide an identifying number or
% ol \: en :;ny oft tl.xe primarily required information is not available. Alterna-
'w'xii{{l‘ix would permit the creditor to disclose only that information which is
%r-‘;ne ,t(" and tre‘a‘g any inquiry regarding the deseription or 1dentifleation of the
b o a)((‘; i(;n f«*ﬁﬁn@?l’&i %rrxgzlrit%?dw%n lgrioneous billing subject to the provisious
R 226, . , » 4 3 Y H ol 1
de}ﬁ‘;q‘)f flhﬁttrans;ac§§<wn ;vitlmut char?; o be required to provide documentary evie
A8 addltion to the Regulation is designed to provide an altornatvi
;lci'qu'isrenixent thq.t an i‘aentifying number or symbol be provided when qﬂ:;(;:gntdl;e:
nfort;'qu ro(lllinformatinn is not available, It ig designed to insure a better and
nor _1c’om‘p ote ‘deseription to the consumer without finaneial disadvantage, to
f,}l )V{(iii t(!l editors Wwith an alternative to the costly requirement of dovalt)ping’tlm
c:\xlx é\ ;' i‘y to provide a voucher humber for all transactions and to supply an in-
Thelz g l(i)tr the creditor to provide a complete degeription in the first instance.
e € e o‘r remaing obligated under the broposed language to maintain pro-
m3 utr’ﬁs rea_mngbly adapted: ¥o procure the primarily required information,
(‘\NL@II‘O plox‘mned angmdment would provide an alternative singdlar to that dia-
foi'in'f in paragraph 2 for the traasition period provided to ereditors to adjust
% procedures, and computer programs whick lasts until October 28, 1977.
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The regulation ag published on September 19, 1975, would have required the
ereditor to provide an identifying number or symbol when the information re-
garding the seller’s name and address or deseription of merchandise or services
purchased was not available, Further, it would have required the ereditor to dis-
close the date of debiting the eredit transaction to the customer’s account when
the primarily required date is unavailable, Thig proposal would allow the cred-
itor the alternative of providing that information which is available to him while
requiring the creditor to treat any inquiry regarding the identification of the
transaction as a billing error and an erroneous billing when the primarily re-
quired information is not available. The proposal would retain the alternative
of supplying the identifying number or symbol when primarily required infor-
mation is not available during the transition period.

4. The language rvegarding the transition period for compliance, which ends
October 28, 1977, has been changed in two other respects. Iirst, the language has
been changed to further clarify the fact that the alternatives provided in this
section are generally available and that credifors do not need to institute pro-
cedures reagonably adapted to procure the information which will be required to
be disclosed after October 28, 1977, in the first ingtance during this transition
phase, '

Second, by a separately adopted amendment of even date, the Board suzpends
the July 1, 1976, beginning date for the changeover to the transition period
which iz due to expire October 28, 1977, This is done, because the amendatory
process may not be completed in time, without rescinding or repealing thie entire
§ 226,7(b) (1) (i), Consequently, the requirements currently imposed by § 226.7
(b) (1) (i) (W) (3) will remain in effect until dates for the transition period can
be established in accordance with the outcome of the amendatory processes. The
Board will supply a new date to be not later than September 1, 1976, for the be-
ginning of this transition period when this amendatory process is completed.
This new date will take into account the added flexibility which may be added
by these amendments when determining the lead time necessars for compliance,

6. The proposed amendments would also provide guidance regarding the dis-
closure of an address in certain types of ftransactions which are not encom-
passed within the usual seenario of a purchase made at a fixed seller location,
Recognizing that it is often problematie to assign one address or designation
whicht is helpful to customers in all situations, Where the transaction oceurs, for
example, by telephone or mail order, in the customer's home or at n non-fixed
Tocation, such as aloard a public econveyance, the proposed amendments would
provide some flexibility, They would permit the ereditor to (&} omit the address,
which would be especially helpful in eases where supplying an address could, in
itself, be misleading, or (b) supply an nddress or appropriate designation, such
as “mail order,” which, in the ereditor's opinion, iy helpful in identifying the
transdaetion or in relating the transtction to n document previously furnished,
Tse of the disclosure provisions of this paragraph should not be for the purpose
of evading or cireumventiing the Act or Regulation Z, however,

8, Guidance for disclosing the seller’s name in cervtain enses ig also provided by
the amendment, It would permit the ereditor to provide a more complete spelling
of a selier’s name which has been alphabetically abbreviated on the document
evideneing the transaction,

Additionally, when a reller’s name has been encoded in a way which i= not
meaningful to consumers (for example, where only a store number is supplied
on & sales voucher), the eraditor must provide the code svmbol and a more com-
plote spelling of the geller’s name, This is intended to provide a basis for identify-
ing the transaection if coples of sales vouehoers are not refained or allowing the
outst{)m(;r to relate the description to a sales voucher which “he may have
retained,

7. Proposed footnote 0d (footnote 7e as eurrently written) has been positioned
within the regulation to indiente that all references to “the same pergon or ro.
Inted persons” in propoved § 226.7(k) are governed by the gnidelines set forth
in that fooinote,

2, The language regarding the direlosure of an identifving ntmber or symbol
which appears ou the document evidencing the transaction has been changed to
Indieate that such a number or symbol need he supplied only once even
though more than one of the primarily required ploces of information may be
unvailable,

%, Recognizing the difficulties of proenring the primarily vequired informating
for transactions in foreign countries, the amendment would (a) allow the eredi-
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tor to disclose the date the amount of the transaction is debited to the customer’s
account and (b) use the error resolution procedure as diseussed in paragraph
(2) in al} cases withput the obligation to maintain presedures adapted to pro-
nufle the 13{grmufion 12 every instance, This provision is meant to be permissive
and a creditor may, of course, disregard it and fully comply with equi

ments ofherwise imx;osed by § 2’26.7'{1:). sl the require-

Miscellaneous amendments

1, The proposal would amend § 226.7(b) (1) (iii) to provide that the date of
crediting a payment or credit to the customer’s account need not be disclosed in
those situations where the failure to credit on any particular day will not
result i'n the imposition of any finance charges or other charges upon fhe cus-
tomer, This amendment is proposed in the belief that such a disclogsure iy of
little or no value or economie concern to the consumer but does impose a sub-
st_:\ntml cost upon ereditors to make the necessary changeover for their Dilling
;gitxt:g?t:fttlxgychu:e noﬁ provule(é ilwh a date heretofore. The requirement that

ayments to usromer’s account be eredited promptly, however, w
chgnﬁd or suspended thereby. P PE, however, wonld not b

2. The proposal would amend § 226.7(¢) (1) to clarify the Board’s intent in it
pqh}xcation of Sopteml)vr 19, 1975, The proposed language for § 226.77( c)m(l) pgﬁ
x'mm cortain m_formatmn to be disclosed other than on the face of o periodie
statement provided that the totals of the respective debits and credits under
cach of the paragraphs referenced therein are disclosed on the face of the
perm‘dic statement, Coqeerp had been expressed that the section, as amended by
;()lrxl{’o:olr:)temltm:nm [t)phheatu;n,irequires disclosure of a total of all purehases ¢ 3
nthe an transactions and finance charges on th ) g iodic state-
m(:;ut&?'%‘hi'a wag not the Board's intent. ° ¢ face of the perlodic state
. o Lhe proposal amends § 226,13(1) by adding a footnote to aragraph 4 -
ﬁmcal.ly pm;,mittmg a creditor to veport disputed amounts undﬁr §§2{(13{’:l;)‘(i)31§§
in ]glsr.mte but not as: “Eloliuquentf This is consistent with the treatment of
;:ﬂ( ‘( :talsxlvl?lxitsi 1};3&&;0%(‘323.14 am} nvoids{ the implication that a ereditor must

ave al ¢ > reporting system. which wo 9 : ifforent

klfig*‘ olt;disz(liutos (it oy ey aee uld have to reflect the different

10 Board invites written comment on the proposed amendments, T

e ' me) sed { S, In particu-

]fil)nnf‘l-}?,glf"“rd would like to receive comments or information concerning the
1. The impact of the pronosed changes to the re i

: sed ¢ ! zulation on problems that some

conumers ' re regardi i i ' in foreign

conntr] ((::'q and ereditors may have regarding transactions which oceur in foreign

2. Ydentifieation of any special or unusual ty "t i i
, any s sual types of transactions which may pre-
sent problems of disclosure g ¢hi i

ﬁd(;ll’&‘;?(’d o {)his el under the proposed regulntions and whicl should be
<. The problems of creditors in describing on periodic stateme
) 5 ¢ ) s ments property or
s;xi;i:;srs obtz:m'ed from‘sheltors JDroviding a homogeneous mnrclmm{)isel lil;ﬁ\ gi
{"mxifo v ng ‘gx Yi(*os which are difficult to deserilie by departmental category, he-
A. HLe purehinges are made at a central eash register location or for other reasons,
n(y gﬁgpgigglﬁ(ggtmns to th((;se problems should be ineluded. S
“. ! fms or suggestions consumers may have regardine i ify : Ju
ac 't;;ms 1nn ﬂ{exr open end eredit account statements in ggnerurll.g {entifying trans
T cmlé(? ot;glme tor receint of written comments on the proposed anmendments i
;mr;z o i :g.é g(‘r;x,xlxlrnﬁx(n’z:lﬂ‘}éogltl tbe add}-ess'od to the Secretary, Board of Gover-
im;uda . 1'e;forén(‘e to D;lcke‘.t &g‘s Re_l?)b;g‘ashmgton, D.C. 20551, Comments shonld
ursuant to the authority granted in 15 U.8.C. § 1¢ 7
11(11&'9:?;? :fn,rlxlon(il R(ignlatinn Z, 12 C.F\R. Part 226: :m f?ﬂilg\(:}q ~(m‘0) the Board pro-

- To fully implement § 411, Title IV, Pub. T, 03495 § 9 .

provide, and a new § 296.7 (k) \’vould be x{dded, a; follo?v:;:(é POT(0) (1) (1) wowa

§236.7 Open End Credit Accounts—Specifle Diselosures

L] * % *

(h) Periodic statements required (1) * = * ’ ) ’
f * * * *

(1) The information required by § 226.7 (k) * )
]

(k) I(Icntfﬁ((z;z'm of & : t \ n ; .
3 Htaearion of transaetions (1) Bach extension of ered it for whi
actual copy of the document evidenciug the eredit tranenction }x\'lf;)(}lx‘tll(lll(f:}xlnt;g
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include a so-called “facsimile draft") accompanies the periodie gtatement on
which the tronsaction is first reflected shall be identified by disclosing on the
periodic statement, or on acompanying stafement(s) or document{s), the
amount of the transaction and either date of the transaction or the date the
transaction is debited to the customer’s account. (2) Each extension of credit for
which an actual copy of the document evidencing the credit transaction does nof
accompany the periodic statement shall be identified by disclosing on or with (he
periodic statement on which the credit transaction is first reflected at least:

(i) The date on which the tramsaction fook place,”™ and the amount of the
transaction; and :

{ii) a brief identification® of any property or services purchased for transacs
tions in which the creditor and the seller are the same person or related persons,*
or the seller’s name (as disclosed on the document evidencing the transuction pre-
vided to the customer) and the address (city and State or foreign country, using
understandable and generally accepted abbreviations if the creditor so Qesires)
where the transaction took place for transactions in which the creditor and the
gellor are not the same person or related persous,

(3) Notwithstanding the provisions of §§ 228.7(k) (1) and 226,7(lk) (2), trans-
actions involvig nonsale eredit, such as & easli advance or an overdraft or other
checking plan transactions, shall be identified on or with the periedic statement
upon which the transaction is first reflected by providing at leanfs

(i) An actual copy of the document evidencing the transaction swhich shows
fhe amount of the teansactiou and either the date of the transaction, the date
1he transaction was debited to the customer’s account or the date placed on the
document or instrument by the customer (if the customer signed the document
or instrument) ; or : ‘

(ii) A description of the transaction, which characterizes it as o cash adrance,
Yoan, overdraft loan, or other designation as appropriate, and which includes the
umount of the transaction and the date of the transaction e or the date which
appears on the document or instrument evidencing the transaction (if the cus-
tomer signed the document or instrument).

(4) (i) For any transaction for which any of the infarmation required to he
disclosed tmder §§226.7(k) (1), (2) or (3), as applicable, is not available the
ereditor shall disclose that information which is available a7 hall

(A} Without affecting the customer’s abilify to make tnquiry under § 226.14,
diselose an identifying number or symbol which appears on the document evidene-
ing the transaction given to or used by the customer at the time of or in con-
nection with the transaction, which identifying number or symbol need only be
disclosed once foir any transaction; or
" (B) Treat the absence of the informution required by §§ 226.7(k) (1), (2), or

{3), as applicable, as a billing error, as provided in §§ 226.2(3) and 22614, If o
customer submits a proper written notification of a billing exror relating to the
absence of such information and the information was, in fact, not disclosed as
required by §§ 2267 (k) (1), (2) or (3), as applicable, the transacticn shall be
treated as an erroneous billing under §§ 226.14.(b) and documentary evidence of
‘the transaction must be furnished whether or not the customer requests it (de-
gpite the provisions of §§220.2(j) and 226.14(a) (2)), within the time period
allowed in § 22614 for resolution of a billing error, without charge to the

customer.

o With respect to transaerions which are not billed in full on-any single statement but for
which precomputed installments are billed perlodically, the date the transaction fakes plaece
for purposes of thig paragraph shall be deemed to be the date on which the amount I3
dehited to the customer’s account, s ’ "

oc For purposes of this paragraph, deslgnations such ag “merchandise” or *miscellaneous
skall not be eonsidered suffielent ldentification of property or serviees, hut o reference to o
qenartment in o sales estaplshment whieh accurately conveys the {dentification of the
type(s) of property or services which are avallable in such department shall be sufficient
wnder this paragraph. Identification may he made on an accompanying slip or by symbol
yolating+o an identification lst printed on the statement, . .

91 Tor purposes of paragraph 220.7 (k) a pergon iy mot related to the creditox simply
beeanes the Itmrson and the ereditor have an agsvement or contract pursuant to which the
person i8 authorlzed to honor the ereditor’s erédit card under the terms gpeclfied in the
erreement or contract, Franchised or licensed sellers of a creditor’s product shall be cou-
eiiiered to be relnted to the creditor for purposes of paragnph 226.7 (k). Sellers who aselgn
or sell apen end customer sales accounts to a cradifor or arrange for sueh credif under an
open end eredit plan wlhich allows the customer to use the credic only in transactions wit
that seller shall be counsldered related to the creditor for pnrposes of§ 226.7 (k).

¢ In cases in which an amount is deblted to a customer’s open end eredit necount under
an overdraft checking plan, the date of deblting the open end credit account shall be
coasidered the date of the transaction for purposes of this paragraph,

159

(ii) The provisions of § 226.7(k) (4) (i) shall not relieve the creditor of re-

sponsibility for maintaining procedures reasonably adapted to enable the creditor

to obtain the primazily required informaton at the time the amount of the trans-
action is transmitted to the creditor for debting to the customer’s account. (5) In
any cage in which a transaction ocenrs other thawin a State:

t(‘i) 'lt‘het ﬁ'reditor mz;y di(siclose the date of debiting the amount of the trans-
action to the open end cvedit account in place of any other date requir -
where in § 226.7 (k) ; and P v " date requied ?lse

(i) The _provisions of § 226,7(k) (4) (i) (B) shall apply and the creditor need
nat mamt.mx:1 Il;m(éegzubres( lr‘eas;%x;all)ly adapted to procwre the information other-
wise required by § 226.7 (k). (6) In complying with the diselosure requirem
of paragraphs 226.7(k) (1), (3), (8), or (4): ’ auie e@ts

(1) The ereditor may rely uponr and discloge the informmation supplied by the
soller with respect to the date and amount of trauwgetfons for which the creditor
und' ghe seller are not the same person or related persang, )

(ii) With regard to disclosing the seller's addressiwhere/the transaction took
place for purposes of §226.7(k) (2) (i), the creditor may omif the address or
provide an address or other suitable designation which; in the ereditor's opinion
will assist the customer in identifying the transaction or in relating the trans:
action, as reflected, to a document (8) evidencing the lransaction previously fur-
nished when no meaningful address is readily available Decause the transaction
tock place at_ 4 location which is not fixed (for example, aboard a public con«
veyanee), or in 'the customer’s home (in which case “enstomer’s home” or a simi-
lar description is suﬂ."uueint) or because the transaction was the result of & mail
or telephone order (in which case “telephone order,” “mail order,” or similar
description is sufficient) ; provided that any such disclosure made or omitted
slu(x}}‘ ;x?z §)eI fﬁgx thelf)urpose of circumvention or evasion of this Part,

ifi) | IT the seller's name as required by § 226, (k) (2) (i1) is alphabetica
m»brevm.ted or other\w_se incomplete on the document(egisieglgin)g the I’z?agsez?cgciilcl);y
the; I(;I;e(}lftotll‘ maypprsmde a more complete spelling of the seller’s name. ’

he seller’'s name as required by §226.7(k) (2) (i) i [
than by alphabetic abbreviation (for exampl§e, by fmﬁfbe)r(&? sysm%%ioggg n(i?ifi
mgful to the customer) on the document evidencing the transaction, the ereditor
must 'dmclose_the encoded symbol as well as & more complete designation of the
sel(lsr) ?'l;aile in texl'rtns unt(%erstaudable by customers,
Ma 8 an alternative to the provisions of §§ 226,7 (k) (1) thron
(k) (B), i:rom [date to be supplied upon completion§(§)f umer(ldgléogy pr%%egsl;lj ?ﬁlsti’i
Qctoher 28, 1977: (A) the creditor may disclose tha date of debiting the amount
of the transaction to the customer's account for the date of the transaction or
the date p}aced on the document evidenging a credit transaction if, Que to opera-
tional limitations, either such date is unavailable to the creditor for purposes
of billing; and the creditor may disclose an identifying number or symbol which
:izlppear:% on the docutpen(: evidencing the eredit transaction given to or used by
fletﬁusfomez; at the time2 of or in conngction with the credit transaction in place
(31 e s_eller S name anq address or description of the property or services pur-
¢ xa&;ied if, due to operational limitations, such information is unavailable to the
cr(;i toxi) for purpoges of billing; or (B) the creditor may identify the trans-
?1(]: 01{ \ 'dlSel()Sln'g such information as is reasonably available and treating
gln bsence of the information required by §§ 226.7 (k) (1), (2), or ( 3), as appli-
gab e, a8 a I?ﬂImg error, as provided in §§.226.2(j) .and 226,14, If 2’ customer
Olfl mits o proper written notification of a ‘dilling error relating to the absence
o sgglng(x‘:formation f‘l)nd the information was, in fact, not disclosed ag required
asya 226.7(k) (1),. (f)_, or (8), as applieable, the transaction shall he treated
translil groneous hilling under §226.14(b) and documentary evidence of the
fransa (():'.Zp must be f)ur‘l)nghed whether or not the customer requests it (despite
Y Sp"" 611 ‘iogs of §§ 226.2(j) and 32{‘.14( (2) (2)), within the time period allowed
(‘ii;k fyI"h (t);' resolution of a Hﬂlmg error, without charge to the customer.
. te ﬁ ective date of §§ ‘.26.7_(k) (1) through 226.7¢(k) (6) (1), inclusive,
L s 0 be supplied upon completion of amendatory process], Until [date tc;
o kalpp_md upon completion of mmendatory process], the eredifor shall discloge
me_g ate of each extension of credit or the date such extension of credit is debited
fo dm::nillgscgl;gg xf}gxx;lslllg ftl?l?n;l;]lug(?g eiv)'(:}e’,.,1 the amount Of: such extension of credit

, s shed, a brief identificntion ® )

purchased or the extension of credit. {dentiflention ™ of any goods or services

D

9 Tdentificntion ma " '
fdentification 1St DRBIed on the statemmnt CCOPARTIng Slip o by symbol xelating to an
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2. Section 226.7(b) (1) (iii) would be amended by the deletion of the period
at the end thereof and the addition of the following: ¥, except that the date of
crediting to the customer's account need not be provided if a delay in crediting
does not result in the imposition of any finance charges, late payment charges, or
other charges for that billing cycle or a later billing eycle.”

3. Sestami £26,7(c) (1) wonld be amended to read:

(1) The information required to be disclosed under paragraph (b) (1) (ii) of
this section and itemization of the amounts and dates required to be disclosed
under paragraph (b) (1) (iil) of this section and of the amount of any finance
charge required to be discloged under paragraph (b) (1) (iv) of this section may
be made on the reverse side of the periodic statement or on a separate accoms
panying statement(s), provided that the totals of the respective debits and credits
under each of those paragraphs are disclosed on the face of the periodic states

ment,
4, Section 226,13(i) (4) would be amended to add a footnote as follows:

§ 22618 Credit card transactions—special requirements
£ * %* * & * *»

(1) Right of'cardholder to assert claims or defenses against card issuer, * ¥ *

{4y If the cardholder refuses to pay the amount of credit outstanding with
respect to the property or services which gave rise to the claim (s) or defense(s)
under this section, the creditor may not report to any person that particular
amount as delinguent until the dispute is seftled or judgment is rendered.™*

By order of the Board of Governors, May 7, 1976.

[sean] THEODORE K. ALLISON,

Scorctary of the Board.

TITLE 12—BANKS AND BANKING
CrAPTER I1—FEDERAL. RESERVE SYSToM
SUBCHAPTER A——BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
[Reg. 2, Docket No. R~0036] ‘
Parr 226—TRvurH 1v LONDING

DESCRIPTIONS OF TRANSACTIONS

By separate order of even date the Board has proposed amendments to § 226.7
(b) (1) (ii) of Regulation Z for comment. These proposed amendments, should
they be finally adopted, would change and clarify the requirements for identify-
ing transactions reflected on open end eredit periodic statements,

Because of the uncertainty which may be engendered by thé pendency of that
amendatory process and to provide enough timeto receive and evaloate public
comment on that proposal, the July 1, 1976, beginning date for the transition
period provided in §226.7(b) (1) (ii) (B) (2) and the ending date for the transi-
tion period provided in §226.7(b) (1) (i1).(E) (3) must be suspended. This is
done herein without repealing or rescinding the entirve §226.7(b) (1) (it). Con-
sequently, the requirements currently imposed by § 226.7(b) (1) (ii) (B) (3) will
remain in effect until dates for the transition periods can be established in
accordance with the outcome of the amendatory processes regarding the pro-
posed changes to § 226.7(b) (1) (ii). The new beginning dafe for the transition
period shall be not later than September 1, 1976, and may be embodied in 2
corresponding seetion of any final regulation adopted pursuant to the nroposals
to amend this section. T

In determining the new changeover date from one transition period to the
other, the Board will take into account the increased flexibility which may be
added by the proposed amendments when determining the lead time necessary
fo:i compliance,

n consideration of the foregoing and pursuant to the suthority granted in
%glg.i.(}. §1604 (1970) the Board amends Regulation %, 12 C.I«‘.R.y sz'lrt 206 a9
follows

2 Nothing in this paragraph prohibt 1
or neronai o oo hts 1(1] ISpgte.p b9) bits a creditor from reporting the dlsputed amount

1

b
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Section 220.7(b) (1) (il) as presently written is hereby amendesl by the sus-
pension of the July 1, 1976, date for the transition periods pl‘OV%ded in para-
graphs (B)(2) and (B)(3) thereof; provided that sueh suspension shall end

not later than September 1, 1976
By order of the Board of Governors, May 7, 1976.

SEAL Tneopors BE. ALLISON,

L 1 . Secrctary of the Board.

The Crarraan. Thank you very much, Mr, Schober, ]

Before I go to Mr. Myers, let mo say Senator Garn regrets he Is
unable to be present. e has some questions he would like to direct
to vou gentleinen when you correct your remarks. And now, Mr. Myers,

STATEMENT OF G. ROBE]: ! MYERS, CHAIRMAN OF LEGISLATIVE
STEERING COMMITTEE FOR NATIONAL RETAIL MERCHANTS AS-
SOCIATION, CREDIT MANAGEMENT DIVISION; VICE PRESIDENT
0F ALLIED STORES, ACCOMPANIED BY SHELDON FELDMAN,
COUNSEL TO NATIONAL RETAIL MERCHANTS ASSOCIATION

Mr. Myers. Good morning, Mr. Chairman.

I am G. Robert Myers, vice president, Allied Stores Corp.,
and I serve as chairman, Legislative Steering Committee of NRMA’s
(‘redit Management Division. I am accompanied this morning by
lel’wMA counsel, Sheldon Feldman of the firm of Weil, Gotshal &
Manges. '

Wo appreciate the opportunity to appear before you today on
behalf of the National Retail Merchants Association. NRMA. is a
national nonprofit trade associution composed of over 3,000 members
who operate more than 30,000 general merchandise and specialty retail
stores across the country. NRMA’s members account for over $85 bil-
lion in sales annually, although two-thirds of our members are small
businesses with individual annual sales of under $1 million

NRMA. welcomes the opportunity to participate in these oversight
hearings. While we understand that one of your principal concerns
is the effectiveness of the existing regulatory scheme for enforcement
of the various consumer credit laws, you are also concerned with the
impact of these lJaws and their administration upon businesses extend-
ing credit. Specifically, we are here this morning to discuss the com-
plexity of the regulations that have been enacted to implement these
laws and to attempt to offer some constructive suggestions as to how
this sitnation can be improved. In view of the fact that a great deal of
industry testimony was devoted to problems incident to mounting

civil litigation during the March 16 and 17 hearings on S. 3008, we

will not repeat that discussion this morning. /

At the ontset, let me assure you that NRMA’s members recognize
that Congress is not the primary source of the problem, While there
may be some exceptions, as a rule the legislative mandates have been
relatively clear and they attempted to fairly balance the heeds of
consumers and the burdens upon creditors, While we may not always
agree that the balance was properly struck, we have been given a
fair opportunity for input on the congressional level and the results
have not been unreasonable. The final product to be complied with,
however, presents a far different picture. '

. My purpose is not to take your valuable time with a detailed recita-
tion of how relatively simple statutory requirements have been turned
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into tortuous regulations. Just a few days ago, on July 15, the Federal
Reserve Board's proposed regulations to implement the 1976 amend-
ments to the quual Credit Opportunity Act were made public. An
11 page press release summarizes the proposal, which itself consists
of a 40 page summary of the proposed regulation that precedes 52
pages of the actual proposed regulation. Essentially, all of this imple-
ments requirements found in one statutory sentence, and even the in.
dividuals responsible for promulgation of these regulations have
expressed concern about their complexity and volume. We hope that
help is on the way. . '

In one complex area, disclosure on periodic statements of deserip-
tive billing requirements, the Federal Reserve Board announced on
May 12, 1976, the proposals to simplify its extraordinarily complex
regulations, although it took 19 pages plus a 8 »age release to
describe this simplification effort.

The problems of complying with this ever-growing mass of regula-
tion are compounded by two other considerations which have been men-
tioned before-—-civil litigation concerning basically technical devia-
tions and the presence of an even larger body of State laws and reg-
ulations in tha consumer credit arvea, many of which are substantially
tho same as the Federal requirements.

Since the lion’s share of NRMA’s membership is composed of small
businesses, we are especially conscious of the adverse consequences these
complex rcgulations have had upon those members. One such cpnse-
quence is the abandonment of an in-house credit capacity. Durirg the
past few years, a growing number of our members have indicated
that they felt compelled to discontinue extending credit, adopting
instead third-party credit cards. Our members have indicated that
compliance problems due to the complexity of the regulations and the
tremendous civil liability exposure involved has been a primary rea-
son for abandonment of their own credit facilities and we feel that
these considerations have deterred others from entering the field,

The implications of stimulating greater concentration in the credit-
granting marketplace ave indeed serious and should be carefully con-
sidered by this committec, In addition to the anticompetitive con-
sequences, this phenomenon is anticonsumer, as such concentration
tends to exclude from the eredit-granting market those who are lower
on the socioeconomic seale and, to the extent that they do get credit,
ofter it is on less favorable terms and at greater cost.

As T noted at the outset of my remarks, I am here to offer a few
constructive proposals for improving the situation I have described.
Since my purpose is to present these conceptually, I will leave the
legislative draftsmanship to those endowed with talent.

1. Simplification by statutory amendment—As the Federal Reserve
Board recently pointed out in its 1975 Annual Report to Congress (see
pages 277-281) there are & number of matters that are statutory in
origin that needlessly cause ereditors problems. These provisions, such
as the requirement to diselose *default” charges, the type of security
taken and the property taken as security when it is the same as the item
purchased (sce sections 128(a) (9) and 128(a) (10) of the Truth-in-
TLending Act), are responsible for a great deal of confusion on the
part of creditors and have generated hundreds of law suits that can
only be characterized as efforts at harassment which are useless to
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everyone except counsel for plaintiffs. It is recommended that imme-
diate steps be taken to compile a list of these statutory provisions,:
using the Board’s list as a guide, and thereupon take prompt steps to
amend the Truth-in-Lending Act accordingly. Should there be any
doubt at this point a}IiO},lt identﬁfylrlxgtthese provisions, we would be
g to assist in developing such a list. .
IHE’I,).p}zfreemptz'on of sz‘mz'lgr State laws—NRMA. helieves that the bene-
fits to be derived from an unequivocal preemption of all similar exist-
ing State laws in the area covered by the Consumer Credit Protection
Act will outweigh any potential loss of protection to consumers. The
situgtion we find ourselves in is becoming intolerable, In many areas—
disclosure of terms, resolution of billing disputes, consumer reporting,
and antidiscrimination laws—existing Federal provisions are being
duplicated or supplemented by State requirements that seldom offer
roal additional benefits. Five volumes of one publisher’s looseleaf
service are devoted to summarizing these State laws and reviewing
litigation involving them, and the list of States that add new layws or
amend existing ones grows daily. The time has come for thorough

analysis of this problem, with particular emphasis on the desivability
of achieving uniformity of Federal, State, and local regulations in the
consumer credit area. Whether it is a small retailer who must wade
through this mass of complex regulations without the benefit of a
consumer credit lawyer at his side, or a large multistate retailer who
must reconcile the many conflicts and resolve the many questions, the
need for uniformity is as great as the need for simplicity. The present
preemption approach of the various titles of the Consumer Credit
Protection Act actually encourages the promulgation of additional
State requirements, with ultimate benefits to conswmers that are ques-
tionable at best. The current approach of preempting only those State
laws which are directly inconsistent merely invites the States to alter
their statutes in & manner which is all too often one of form over sub-
stance. The result is a confusing, complex and costly exercise which
henefits no one. These costs generally must be reflected in increased
prices of goods, rather than increased credit charges, and these costs
are therefore borne by all, including cash customers. Another conse-
quence of these increased costs, restricted credit extensions, adversely
affects the marginal credit risk rather than the more affluent customer,

3. Civil liability considerations.—Much has been said recently in de-
bating the merits of the current heavy reliance upon civil litigation,
inluding class actions, for minor or technical violations of the Truth-
in-Lending Act. During the recent March hearings, & record of 781
pages was developed dealing with an inguiry into qui tam and Fed-
eral Reserve Board procedures, and much of that record concerned
the mass of civil litigation in which ereditors are entangled. While it
is neither realistic nor necessary to advoeate abandonment of the basic
theme that civil liability should attach for certain violations of the
Truth-in-Lending Act, thers is an urgent need to insure that the
mechanism of civil enforcement is not abused. NRMA. proposes that
this can and should be aceomplished by amending the Truth-in-Lend-
ing Act, and incorporating in other legislation that includes similar
exposure, & pravision which will eliminate liability for technical, minor
violations.
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There are two procedures of the Board which bear on this problem
but do not solve it. The Board has adopted procedures implementing-
the provisions of Public Laws 94-222 and 94-239 which provide a do-
fense to violation of regulations B and Z for creditors relying upon
letters issued by duty authorized Board officials. The second procedure
is under consideration and is illustrated in the proposed regulations
under ECOA issued on July 15—the issuance of Board-approved sam-
ple forms which the creditor can rely upon in complying with regula-
tions B and Z. L ;

These measures may to some extent alleviate the problem. We do
not, however, expect that either of these procedures will measurably
reduce the volume of eivil litigation or eliminate the complexity of
the regulations, We therefore urge consideration of adopting an
amendment linmiting the monetary penalty provisions of the aat to
violations that in fact affect the consumer’s ability to make meaning-
ful comparison of the terms of the credit transaction, Substantive vio-
Iations that involve disclosure of numerical amounts and terminology
such as the annual percentage rate, the finance charge and the repay-
ment schedule would give rise to eivil liability, while other technical
violations would be left to administrative treatment. While the ques-
tion of which requirements are “substantive” and which are “tech-
nical” will in some cases be controverial, prompt action should not be
avoided for that reason. ’

In summary, NRMA. believes that more needs to be done to ease the
hurdens of compliance with the Truth-in-Lending Act and that adop-
tion of the three approaches sugzested this morning will not result
in any diminished level of consnmer protection. '

Thank you for the opportunity to present these views.

Tl}le Crramyan, I would like to thank all of you gentlemen very
much,

T think there is a considerable consisteney in all of the testimony,
although you come to this subject from different viewpoints than some
of the other witnesses do.

Everybody wants it to be simplified. T guess it can be simplified. T
guess everybody would be better served if it were, creditor and
borrower., ~ v

I think your proposals for doing that are most eonstructive and
thoughtful. I would certainly ease the burden on the creditor, partie-
ularly a small businessman, ‘as vou point out, and make it far more
efficient, much more effective for the customer.

Mr. O'Connor, you make & good case on your subject of the tough
examination by the regional administrator’s office. You think that
examination was constructive and useful, - ‘

How many persons in your area have similar views? How wide-
spread is this examination nationally ?

Mr. O'Conwor. I can’t speak from any great, deal of knowledge.

. To my personal knowledge, T know of at least four or five others
in the immediate area, Tn the New England area, I just have no iden.
The Criamman, In the immediate aren, what is the experience?

Mzr. O’Connor. Several local Boston banks, in addition to a Worces-
ter bank I know of, have been examined. I think the reaction has beerr
favorable from all of them.

165

The Crramaran. Do you think it would be useful to have this pro-
gram extended nationwide? : ‘

Mr. O’Connor. I do. . TR :

The Cuammaw, How long did the examination last? L

Mr, O’Conxor. The first one in June of 1975, my recollection is that
it probably lasted 3 weeks, a little longer than that. ‘

The Crarmaran. How many examiners were involved ?

Mr. O’Conxor. One. . ~ o

The Cramuran. How large is your bank # e

Mr. O’Conwonr. The total bank itself is in excess of $8 billion.

The Cuarrsran, How big?

Mr. Q’Conwor. Eight billion dollars. o |

The Cramnan, If there was one man, how long did he spend?

Mr. O’Conwor. Three weeks in our department, in the consumer loan
operation. ) L , .

The Craryran. How big an operation is that? . A

Mr. O’Connor. Approximately $160 million outstanding. The sec-
ond examination was essentially shorter. R

The Cratriran, Was it the same examiner each time? )

Mr. O’Coxnnor. No, It was o different examiner. The second exami-
nation lasted approximately 10 days, I would guess.

The Cramaran, What remedial steps did he take to correct any
deficiencies? ; , i ‘

Mr. O*Connor. In essense they were brought to our attention along
with the appropriate citation from vegulation Z or the applicable
regulation, . , ;

A discussion was held and it was agreed that we would correct the
deficiency. .

The Cramaan, Were individusl consumers notified ?

Mr. O’'Coxwor. No, they weren't. _

The Ciratrman. Do you think they should have been?

Mr. O’Coxwor. From the nature of the esamples cited, mo, al-
though I think simplification and enforcement go hand in hand.

A highly technical violation, which in my mind does not influence
the consumers’ decision, probably should not be reported.

The Crzarmay. Why shouldn’t it be reported ¢ . .

Why shouldn’t the consumer have a right to know if this has
happened ? - ,

t won't affect the soundness of the bank in any way, shape, or form.
Mr. O’Connor. I guess, personally, I wounld have no problem with

X

e

substantive violations being made known. . o

I guess my point is that it goes hand in hand with the simplification,
four or five basic items we disclosed, . :

The Crrateman, Did you hear Mr. Schuck’s testimony earlier today ¢

Mr. O’Cownor. Yes. L

The Cramuaw. Do you agres or disagree with his position?

Mr. O’Connor, Portions of it—as I said—- . )

The Cmamnan. He, of course, favored a vigorous disclosure

rogram., L

P Mr. O’Conxor. I personally can’t see a great deal of benefit in dis-
closing a highly technical violation such as a form, the one form not
saying the same thing as the other form.
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. The Crmammnan, T take it you are in agreement with Professor
Landers with the suggestion that the number of items disclosed in
truth in lending could be and should be substantially reduced?

Mr. O’Coxnor. Yes,Tam,

The Crammax. Have you or your association ever studied the con-
sumers use of truth-in-lending information? Are there any studies
of what information the consumers want in your disclosure ?

. Mr. Tmowzrr., Senator, we haven’t done exactly a study along that
Line in preparation for these hearings, we reviewed other studios. They
all seemed to be aimed at consumer awareness of the rate charged or
consumer awareness of the finance charge. I beliave that there probably
1s a need for a study to determine what the consumer is looking for.
In consultation with bankers who have been in the lending field for a
long time, they inform me that from their experience, most consumers
are usually looking for what the monthly payment will be. This is
the big item. They want to plan into their budget whether they can
afford to make this payment.

The Crzamraran, That is what they want.

Mr. Towern, We concur with ‘you wholeheartedly that basically
the total finance charge and the annual rate ave the two most im-
portant elements that should be disclosed to the consumer.

The Cmamaraxn, Mr. Schober, you and others have introduced the
adoption of substantial compliance so individual consumers cannot
recover benefits for less significant violations. Would this leave these
more technical violations really beyond control; only the banking
agencies would police them and their track record doesn'’t seem to be
very good, so far, especially the Comptroller.

Mr. Scrronrr. My own personal view is that the doctrine of sub-
fg‘antial compliance tracks very closely with the Fed’s recommenda-

ions.

There are four items which affect the consnmers’ ability to shop
for eredit. Those four should remain subject to civil sanetions.

The Cmamyan. Would the remainder constitute the bulk of the
Truthin Lending Act ?

Mr. Scrioper. The remainder certainly is the bulk of the disclosure
statement, Senator. T am not prepared to say the bnlk of the act, be-
cause by the time you take in section 226.5 of the regulation, plus sup-
})]emeut 1 telling you how to compute the APR, von have taken up a

ot of pages and a lot of words, Certainly, with respect to the length
of the disclosure statement, those four items are a very small part in
terms of square inches of space on the total statement.

The Crrateyran, Mr. Schober, the charge has been made that the
so-called complexity problem has been brought on by the ereditors
themselves, by their insistence on too precise instructions. What is
your answer to that.?

Mr. Scroper. To some extent that is quite frue, as the result of liti-
getion or threatened litigation. For example, a recent amendment to
the regulation, effective August 6—next week—issned by the Tederal
Reserve Board has eaused a client of mine in an overabundance of
caution to redraft and reprint all his forms in two States, with just
30 days notize. TTe has had to adinst all of his forms in those two States
and use a more detailed form to comply with an amendment which
was supposed to have simplified disclosures.
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The Cramaran. Your idea of substantial compliance would elimi-
nate much of this because you would prevent litigation on technical
matters; and that would make a simplification of the form feasiblo,

Mr. Scuoner. Yes, sir. o _ )

Furthermore, if the Congress in its wisdom decided to leave what
I consider to be these technical requirements in, but subject them to
administrative sanctions, then we could live with that. It is the civil
penalty, the threat of the litigation that is driving creditors and their
attorneys to the detail in the disclosure. . ) )

The Crrarrarar, You and Mr, Myers had kind of a different view on
the guilt of the Congress. You gave us a pretty good working over. Mar.
Myers was a little more kindly toward us. He did say he agrsed with
you, we had delegated authority too broadly. In general, he seemed to
feel the shortcomings in administration were not fundamentally a
problem of the Congress. The law was all right and the problem was

ot ours. .
? Mr, Myers spoke last. Would you like to indicate whether you find
yourself in agreement pretty much with the way he modified his posi-
tion or do youstill disagree ? i

Mr. Scnorer. Senator, I still think the laws are too general. One
example that comes readily to this mind is section 411 of Public Law
93-495 regarding descriptive billing, It scemed to be a blank check
for the Fed to write a regulation. There are other areas in the regula-
tion I could pinpoint and would be glad to supplement the record. I am
afraid that I cannot be dissuaded from my original statement.

The Curamraran. Mr. Myers, would you want to respond at all further
or do you feel your position on this is clear?

Mr. Myers. I think the statement is adequate. o

The Cramraxan. We ave grateful to you for giving us a partial indi-
cation of your blessing.

You notice the anticompetitive effect, Mr. Myers, when small com-
panies give up their credit plans in favor of bank cards, This argument
has often been raised. Frankly, I am a little dubious about it. Do you
have any data showing merchants gave up their own credit plans be-
cause of consumer protection legislation? =

Mr. Myzrs. I do not have any substantive numbers as such as I
could put in the record, We do know there are substantial numbers
of retailers that have given up their own credit plans. I think you
will recall that the testimony of Mr. Salloom before Senator Biden’s
subeommittee, in this room, about a year ago, indicated the number of
small concerns and their reasoning, . .

The Cramaan. The bank credit card people claim they just Liave
a much more efficient inst rument, and the merchant does it because it is
the efficient way to operate.

Mr. Myzgs. I would completely deny that.

The Cramraran. You would deny that completely ?

My, Myzrs. Absolutely. v ]

Mr. Scroner, May I supplement that for a moment? Tf you look at
the aggregate statistics published by the Fed every month. I think
that would be an index of the shift from retail eredit to bank credit
cards, You will notice over the last 5 years credit extended by retail
establishments is on a down enrve. O

The Cramaan, No question about it. I just wondered about the
reasons for it.
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Mr. Scuoprr. Bank credit cards are on the upswing. I am not pre-
pared to say it is 100 percent because of the complexity. I do think
it is a factor that simply must be considered. ,

The Crramrazan. Mr. Myers, you urge that we totally preempt State
}aw ?in this area. If we sinplify the act, why should we preempt State

aw? -

Mr, Myers, T will leave this to counsel,

Mr, Ferosran, I think, Senator, that amplifieation would not pre-
vent States from doing what is the current trend, which is to supple-
ment these Federal laws and impose additional liability for those
minor deviations. Utah recently amended the equal eredit opportunity
notice by requiring credjtors tc make reference to the Utah regulator
in the ECOA notice, which requires a national creditor to abandon
the use of one uniform notice. That kind of thing is becoming typical,

The Cuamrazan. Of course, some of the States feel that all we can
do down here is to provide for the kind of least common denominator,
Some feel that way. If they want to go ahead and provide more
stringent protections for their consumers, why shouldn’t they be
permitted to do that? I disagree with that. ’

My, FPeroaan. It may be justified when the benefits are meaningfil;
but X think an analysis of the trend in State consumer reporting legic-

lation, for example, would show that it is almost duplicative of the
TFederal legislation. In few instances have the States added really
meaningful additional consumer protections.

The Cuaman. How about enforcement of State law? Yesterday
we had the testimony, very strong testimony, that the regulatory
boards, especially Hone Loan Banlk Board, just were not enforeing
the laws and especially weren’t enforcing State Iaw, and that they
wouldn’t let the State enforce their own State law with respect to
TFederal institutions that were under their jurisdicetion.

Mr, Frrparaw, Retailers, I think, are not in a very good paosition to
comment on this, They don’t have that problem. They must comply
with State laws and Federal; and beyond that, I think that the situa-
tion with finaneial institutions is beyond the scope of retailers experi-
ence,

The Crarmraran. Would it be better to try to refine the preemption
formula alveady in the law so that the creditors and State officials
would more easily know when a State Jaw is preempted.

My, Frroaan, Yes, I think that would be very helpful.

The Cramraan. Incidentally, Mr. Myers, yon offered to help develop
a list of specific provisions in the act that might be deleted or amended.
That offer is accepted. I hope you will stay in touch with the commit-
tee staff on that point.

Mr. Myers. We will do that.

The Crramraran, Gentlemen, I want to thank you very much for a
very helpful testimony.

The committee will stand in recess until 10 o’clock tomorrow when
we conclude hearings on this oversight.

[Whereupon at 12:06 p.m. the hearing was recessed, to reconvene
Thursday,July 29, 1976, ot 10 a.m.]
[The following material was submitted for the record :]
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$171(b) “The Board shall by regulation exempt” certain classes of tran
tigns ‘s’ubject to similar state laws under certain conditions, sac
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184(n) *.. . advertisement [0f] any consumer lease shall bel . . .
cordance with regulations issued by thg Board.” : ? I ac
alésbga) “The Board is authorized to determine whether such inconsistencies
[with state law] exist, The Board may . ., determine , , . [whether] sueh
g 1[:({(1 I“;] ]a‘\'}rlgwltgs grgat}er} %xfotection and benefit to the consymer,”
(b)) - ‘_m. oard shall by regulation exempt” certain classes of transae 113
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OVERSIGHT ON CONSUMER PROTECTION ACTIVITIES

OF FEDERAL BANKING AGENCIES

THURSDAY, JULY 20, 1976

.S, Sexate,
Coanrrrree ox Bankineg, Hovsive axp Ursan Arraies,
Washington, D.C.

The committee met, pursuant to recess, in room 5302 Dirksen Senate
Office Building, at 10:08 a.m., Senator William Proxmire (chairman
of the committee) presiding.

The Crarmryan. The committes will come to order. )

‘We are going to have two segments in the hearings this morning,
First we will hear from Mr, Michael Harper, the Centar for Law
and Social Policy.

Then we have a panel consisting of Philip C. Jackson, member of
the Board of Governors, Federal Reserve System; Tom O’Neal, di-
rector, Office of Bank Customer Affairs, FDIC; and Thomas Taylor,
Associate Deputy Comptroller.

Our first witness will be Mr. Michael Harper.

STATEMENT OF MICHAEL HARPER ON BEHALF OF THE CENTER
FOR LAW AND SOCIAYL POLICY, WASHINGTON, D.C,

Mr. I1areer. Thank you Senator.

Thoe Cramman, I seo you have a more detailed statement than you
can probably deliver in 10 minutes. I suggest that you do your best
to abbreviate it. We will place your entire statement in the record
at the conclusion of your testimony.

Mr. Hareer, I appreciate the invitation to participate in your com-
mitteg’s important review of the consumer protection enforcement
activities of the major bank regulatory agencies. I helieve that con-
aressional oversight of the manner in which these agencies fulfill
that role is especially sensitive because of the historical nature of the
agencies.

All of the bank regulatory agencies can be characterized as “sectoral”
rather than “functional,” That is, like the CAB or the ICC, they fulfill
various functions regulating a particular industry, rather than ful-
filling one particular function in the regulation of many industries,
as for instance do the FTC, OSITA and the Consumer Product Safety
Commission,

Agencies such as the FRB or the FDIC perforce become particu-
larly close to the sector of the economy which they regulate. They must
work closely with tho component firms of that sector in order to insure
the sector’s smooth functioning and they must be somewhat dependent

(171
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on the component firm’s cooperation, if for no other reason than to
ohtain adequate timely information about. the industry. This is not
necessarily shocking or cause for periodic aboliticn of sectoral agen-
cies. Buf when Congress entrusts new responsibilities to such an
agency, the full discharge of which may force the agency to take
positions unpopular with the industry which the agency regulates and
with which it has developed some working relationship for other
regulatory purposes, Congress must carefully oversee how that agency
integrates its new responsibilities into its overall regulatory activity,

These remarks are probably particularly pertinent to situations in
which Congress grants a certain type of regulatory authority gener-
ally to a functional agency, and reserves this authority for a particular
industry to the sectoral agency responsible for that industry. Congress
took this course in its passage of section 18(f) (1) of the amended
Tederal Trade Commission Act, reserving deceptive and unfair bank-
ing trade practice rulemaking authority for the Federal Reserve
Board. Since I have made some attempt to monitor the Tleserve
Poard’s exorcise of its section 18 () (1) rulemaking authority, I would
like to focus my testimony on section 18(f) (1).

Az vou are aware, and the Federal Reserve Board at least now
seeyns to recognize, section 18(£) (1) imposes two separate and distinct
obligations upon the Board. First, section 18(f) (1) obligates the
Board to independently:

Prescribe regulations to carry out the purpose of this seetion, including regu.

lations defining with specificity such unfair or deceptive acts or practices, and
containing requirements prescribed for the purpose of preventing such acts or

practices,

Second., whenever the Commissicn promulgates rules defining unfair
acts or practices outside the banking industry, the Board must pro-
mulgate substantially similar rules prohibiting similar unfair acts or
practices within the banking industry within 60 days after the Com-
mission’s rules take effect, unless it makes certain affirmative findings.

On behalf of Constumers Union I have exchanged several letters con-
cerning section 18(£) (1) with the Board's Oflice of Saver and Con-
sumer Affairs, but our concerns have not been allayed and indeed havo
inereased as a resnlt of this correspondence, which I request be inserted
into the record along with my testimony.

The Crramsan. We will he happy to.

[Information supplied follows:]

CeENTER FOR LAW AND Soc¢rAr PoLioy,

. Wasiington, D.C., October 22, 1975,
BoAarp oF GOVERNORS'
Federal Reserrs, System,
Washington, D.C.

Dear Smea: I am an attorney now working at the Center for Taw and Social
Policy, with an interest in consumer protection and in banking regulation.

I am specifically interested in the proposed rules on unfair credit practices
which the Board issued on May 5, 1975 in response to kimilar proposed rules
issued by the Federal Trade Commission on April 11, 1975. As you are aware,
under the amended Federal Trade Commission Aet, whenever the Commission
promulgates rules defining unfair acts or practices outside the banking industry,
the Board is obligated to promulgate substantially similar regulations prohibi-
ting similar unfair acts or practices within the banking industry, unless it makes

i
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certain afirmative findings within sixty days affer the Commission’s rules take
effect, I am congerned that the Board has not established adequate procedures to
insure that it will effectively fulfill this obligation in the development of rules on
unfair credit practices. .

I have been advised by the Board’s Fair Credit Practices Office that the Board
lias informally urged banks and banking associations to submit deseriptions of
credit practices in the banking industry and to participate in the adjudicatory
hearings which the Federal Trade Commission will soon hold concerning its pro-
posed rules. I understand ig: the Board’s solicitation of bauk participation has
thus not been limited to the regular solicitation of publie views in the Federal
Register, I also understand that the Board has not decided to conduet an inde-
pendent, staff investigation of bank credit practices similar to that which the
Commission conducted over a two-year period 'concerning the practices of
crediters other than banks,

Beeause 2f the failure t¢ provide any means to develop independent informa-
tion beyond that voluntarily submifted in response to the Board’s Federal Regis-
ter notice, the above procedures are likely to lead to the Board having an incom-
piete and perhaps distorted picture of banking industry credit practices relevant
*o the proposed rules, Moreover, this picture will not be able to be adequately
filled in or clarified during the short sixty-day period in which the Board is
requirved to act after the Commission’s rules take effect.

There are at least two reasons why the Board’s having to aet without adequate
information should be of concern to consvmers who may hie protected by regula-
tions such as those proposed. First, the Board may decide on the basis of inade-
q1ate evidence that praectices which the Commission has prosceribed in its rules
are not unfair or deceptive when engaged in by the banking industry. It would
1ot be consistent with the amended Federal Trade Commission Act for the Board
simply to conclude that the record before it was not adeguate to justify extend-
ing the Commission’s ruley to the banking industry ; but if the Doard had failed
to develop an adequate record, it might feel nnder some pressure from the hanking
industry to conclude that similar banking practices were for some reason not
nufair or deceptive, ¢
. Second, without an independent investigation, $'e Board would probably find
it diffienlt to adopt any rules which the Comm...iun decided not to promulgate.
Mot only does the Board have a general responsibility to take afirmative action
nesessary fo:: effective regulation of banking practices, but the amended Federal
Trade Cumm}ssion Act imposes a definite affirmative oblignticn on the Bosard to
specify unfair or deceptive practices in the banking industry, regardless of
whether the Commission does or does not act. It is therefore certainly consistent
with the amended Act for the Board to adopt rules which the Commission had
for some reason decided against.

The following action should therefors be taken :

Fzr'st, the Board should immediately commence a study of banking credit
prac:txqeq relevant to the Board's proposed rules similar to that which the
Cozgmlssxon condneted prior to the issuance of its proposed rules. The Board's
staff should cornmunieate with the Commissio: mcerning the type of informa-
tion which this investigation skould develop. - °

Scconz], the Board should issue rules specifying the procedures which it will
employ in the future in considering regulations on unfair and deceptive prac-
tices §ubstant1ally similar to regulations promulgated by the Commission. The
Board's procedural rules should provide that the Board will conduct an inde-
pendpnt mvestlgation of banking practices upon the issnance of proposed Com-
miss_mn regulations whenever the Commission has made such an investigation
vatside the banking industry and recommends that the Board conduct a similar
study, These rules should also prohibit the Board from suggesting, as it seems
ltltl)allgge f%%ﬁeié’-nﬂfs ti:?}fe, tthatkany t};larticular partfes participate in the rule-

g pw gy without making | invitation in t giste
loIaIl inlt(zlarested pil i g the same invitation in the Federsl Register
. X would be happy to discuss this matter with any Governor who may h e
txs&ular responsibility in thig area or with unym{e else at t‘;;e I?(lmf-d.a;rg ?3)137
&%ﬁ% I hope to hear how you decide to anddress the problems raised in this
Sincerely, :
MrcuArn C. ITARPER.
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DOARD OF (OVERNORS OF THE FEDERAL RESERVE SYSTEM,
TWashington, D.C., December J, 1975.
Mr., MicuEAEL C. HARPER, . .
Center for Law and Social Policy, Washington, D.C.

DeAR Mr. HAreER: This is in response to your letter of October 22, in which:

you made recommendations concerning the administration of the Board's _r(\;mhl-
tory authority over unfair or deceptive acts or practices of banks, Specifically,
you have suggested that (1) the Board undertake a study of banking practives
relevant to the Board’s proposed regulation on unfair credit practices, and (2)
the Board issue rules specifying the procedure which it will employ in the

future in congidering regulations substantially similar to those adopted by the

Federal Trade Commission on the subject of unfair or deceplive acts or practives,

It appears that a study of bank practices such as you suggest relating to the
proposed Unfair Credit Practices regulation may be appropriate befor. issuante
of final regulations on this subject. However, as you are prabably aware, .‘v%

this point there is still g great deal of uncertainty as to which praetices wilt

ultimately be addressed and how those practices will be affeqtec] by any fnal
rule the Commission may issue. The hearings which the Commission has sched-

uled for early 1976 should highlight the many problems and concerns that the-

propoesal has raised and may peint out new or overlovked practices which might
be addressed by any final rule, Therefore, if such an investigation is to be held,
it would seem preferable fo delay its commencement at least until after the
Commission has held its hearings,

In response to your suggestion that the Board issue procedural rules for cons
sidering the issuance of regulations subgtantially similar to rules adopted by
the Commission specifying unfair or deceptive acts or practices, the suggestion
also may have merit, but it is believed that tle Board should have more experi-
ence with developing and issuing such regulations before establishing such a
procedure. Responsibility over unfair or deceptive acts or practices was ouly
recently placed in the Board, and the proposed Unfair Credit Praetices rule
ig the first praetical experience the Board has had in this area. The Boawd's
Ruleg of Procedure (12 CFR 262), which apply generally to the isruance of regu-
lations by the Board, also apply to the issuance of regulations under the new
responsibility. It appears that additional experience under the new legisintion
would be desirable in order to throw light on what new Board procedures, il
any, may be appropriate with respect to this subject.

The Board appreciates your interest in this matter.

Sincerely,
JERAULD €. KLUCRMAN,
Assistant Director.

CENTER FOR LAW AND Sociar PoLicy,
Washington, D.C., Junvary 5, 1976,
Hon, Artgur F. Bunng,
Chairman, Federal Reserve System, Washington, D.C,

Dear Caramyax Burys: I am writing on behalf of Consumers. Union of United
States, Incl concerning the Board’s responsibilities under Section 18(f) (1) of
the amended Federal Trade Commission Act. ‘

By letter dated December 4, 1975, Mr, Kluckman of the Board’s Office of Saver
and Consumer Affairs has advised us that the Board has nct commenced a study
of bank credit practices similar to that which the Federal Trade Cominission has
conducted for creditors other than banks, and will probably ouly do so, if at
gll, after the Commission has held learings on its proposed rules on unfair
credit practices. Mr, Kluckmun also advised me that the Board has no immediate
plang to develop procedures for the consideration of regulations on unfair and
decepgvg bank practices which are authorized or required by the FTC Improve-
ment Act.

2 Consumers Union of the United States, Ine. (“‘Consumers Union”$ {s a nonprofit mem-
hevelip organization chartered in 1936 under the laws of the State of New York to provide
Infsrmation, eduecation, and counsel about consumer goods and services and the manage-
ment of the family Income, Consumeras Union’s Income is derived golely from the sale of
Consumer Reports (magnzine and TV) and other publications. Expenses of occasional
nublie service eofforts may be met, in part, by nonrestrietive, noncommsreial grants and
fees. In addition to reports on Consumers Union’s own product testing, Consumer Reports,
with a eirculation of almost 2 million, regularly earries artleles on health, produet safoiv,
marketplace economlics, and legislative, indicial and regulatory actions which affect con-
sumer welfare. Consumers U‘ on’s publications carry no advertising and recelve no
,eommercinl support,
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Mr, Kluckman's response suggests that the Board does not fully appreciate
‘he extent of its responsibilities under Section 18(£) (1) of that Act. This Section
imposes two separate and distinet obligations upon the Board. First, Section
18(£) (1) independently obligates the Board to “prescribe regulations to carry
out the purposes of this Section, including regulations defining with specificity
. . . unfair or deceptive acts or practices and containing requirements preseribed
for the purpose of preventing such acts or practices” Seqond, whenever the Com-
mission promulgates rules defining unfair acts or practices outside the banking
industry, the Board must promulgate substantially similar regulations pro-
hikiting similar unfair acte or practices within the banking industry within sixty
days after the Commission’s rules take effect, unless it makes certain afiirmative
findings,

If t%e Board adheres to the views expressed by Mr. Kluckman, it cannot pos»
sibly fulfill adequately either of these responsibilities. The firgt provision of
Section 18(L) (1) quoted ahove obligates the Board to regulate unfair or decep-
tive bank practices indepevndently of what the Commission does or does not do.
An independent Board investigation or rulemaking proceeding may indicate that
Board regulations should be promulgated defining unfair acts and practices
which the Commission has not even addressed or has addressed only tangentially.

The second relevaunt provision of Section 18(f) (1) requires the Board to
rvespond within 60 days to rules promulgated by the Commission, a period of
time that may be too brief to conduct o comprehensive investigation adequate
to support promulgation of rules defining similar unfair and deceptive banking
credit practices. Indeed, the Commission’s own study of nonbank credit prac-
tices was conducted over a two-year period.

Tven if, as Mr. Kluckman points out, the Commission’s hearings highlight
problems with the proposed rules or point toward other practices which should
be addressed by any tinal rule, the Board would nevertheless be better able to
gain from and contribute to such developments in the hearings if it has already
eommenced its investigation of the banking industry.

The proper time to initiate"investigations of banking practices similar to
practices of nonbank creditors ¢overed by proposed Comimission rules is merely
ane of the issues which should be addressed by the promulgation of procedures
under Section 18(f) (1). Contrary to Mr., Kluckman’s view, the Board’s first
vxperiences under Section 18(f) (1) ars precisely the occasions on which prece-
dents are lacking and established procednres are therefore most essential.

The importance of the Board's beginning to fulfill its responsibilities under
Section 18(£) (1) ways underscored on November 17, when the Commission nro-
mulgated its “bolder in due course” regulation, 40 Fed. Reg, 53508 (1073).
Under this regulation, it is an unfair oz deceptive acf or practice for a seller
to accept as payment for goods or services the proceeds of any purchase money
lean from a creditor affiliated with the seller unless the credit contract clearly
states that the buyer may assert against any holder of the contract any claims
and defenses whirh the buyer could assert against the seller. The Commission’s
promulgation of the rule was based on its determination “that it is an unfeir
practice for a seller to employ procedures in the course of arranging the financing
of 2 consumer sele which separates the buyer's duty to pay for goods or services
i("!;:;;‘l\r;he seller's reciproeal duty to perform as promised.” 40 Ted, Rey. 53522

tied ),

. The Commission simultaneously proposed to also define as an unfair or decep-
tive qet or practice an affiliated ereditor’s acceptance of a consumer credit con-
tract which did not preserve all the claims and defenses which the buyer could
assert against the seller. The Commission explained its proposed amendment by
stating t}lat its investigation had given it reason to believe that many creditors
were active participants in the practice of separating the buyers duty to pay for
goods or services from the seller’s reciprocal duty to perform as promised, and
that enforeement of the policy against such separation would be facilitated hy
eneampassing ereditors within its terms.

The Board should have established procedures which would specify appro-
priate responses from the Board to both the Commission’s promulgation of the
“holder in due course” rule and the Commission’s proposal of the credifor amend-
ment to the rule. The Commission’s proposed expangion of its “holder in due
ronrsa” rule to apply to nonbank creditors shonld cause the Board to propose 4
sulsstanhgxlly similar rule to apply to bank creditors, unless the Board's inde-
Ifgx(x(fl)er(lltl)lnvestigation can support the affirmative findings specified by Section
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The Board, moreover; should have procedures specifying appropriate responses
to the promulgation of & Commission rule, ke the “holder in due course” rule,
which though not directly applicable to creditors relates to the fairness of bauk
eredit practices or rests on a policy which could be better effectuated by regula-
tions defining unfair or deceptive bank practicer. These procedures would assist
the Board in meeting its independent obligation to develop regulations ‘deﬁping
unfair or deceptive banking acts or practices, in addition to rules substantially
similar to ones promulgated by the Commission. ,

If the Board had developed approprinte procedures under Section 18(f) (1),
the Commission’s “holder in due course” rule, even as framed to apply only to
sellers, would have prompted some investigatory response on the part of the
Board. As you are aware, the share of consumer credit held by banks has been
increasing over the last two deeades and now stands at about forty-five percent.
The Reserve Board could elearly facilitate implementation of the poliey under-
Iving the Commission’s rule by promulgating a regulation which prohibited bauks
from accepting consumer credit contracts which did not state that the buyer
could assert against any holder of the contract all ¢laims and defenses which
he could assert against the seller. Such a regulation .rould eliminate an fportant
market for cousumer eredit contracts which separate the buyer’s duty to pay for
goods or services from the seller’s reciprocal duty to perform, The Commission's
holder in due course rule and the Commission’s investigation supporting it alse
suggest that banks may be affirmatively participating with sellers in the separa-
tion of the buyer’s duty to pay from the seller’s duty to perform. See 40 Fed. Reg.
53507 (1975). :

More than one year haa passed since Seetion 18(f) (1) was enacted. Truring
this time, while the Board failed to institute procedures necessary to implement
that Section, the Federal Trade Commission hias adopted and proposed rules to
which the Board must respond. The Board eannot plead inexperience any longer,
but must act now to fulfill its new statutory responsibilities,

Speeifically, the Board should take the following action:

First, the Board should adopt procedures for the development of regulations
under Section 1R(f) (1) defining unfair and deceptive banking aets aud prae-
tices, These rules shonld he in two parts. The first part of the Board's procedursl
regulations under Section 18{f) (1} shounld speeify in what efreumstances and
in what manner the Roard will independently regulate unfair banking aets and
practices quite apart from those Board actions which are friggered by prior
Commission action, The regulations should, for example, provide procedures by
which consumers or consumer groups conld petition the Board to consider unfair
and deceptive practices regulations, )

The second part should vwern the Board's consideration of regulations on
unfair and decentive hanking practices ubstantially similar to regulations pro-
mulgated by the Commission. Regnlations under this part should, for instance
specify g period of time after the Commission hax ivsued a proposed rule within
which the Board must determine whether, if the Commission adopts the proposed
rule, the Board would be required to promulgate a substantially similar rule:
and, if 8o, issue such a substantially similar rule in proposed form, and specify
when and how the Board will conduet an independent investigation of the analo-
goug banking practices,

Second, the Board should immediately commence a study of banking credit
practices relevant to the Board’s propoased credit practices rules, 40 Fed, Reg
10495 (1975), wimilar to the investigation which the Commission eonducted prior
to the issuance of its proposed credit practices rules.

Third, the Board should issue a proposed regulation which would define as an
unfair or deceptive banking act or practice the acceptance of a consumer credit
eontract which did not state that the buyer could assert against any holder of the
contract any elaims and defenses which the buyer conld assert against the seller
of the gonds or services financed.

Fourth, using the record developed by the Commission in its “holder in due
course” proceedings ag a storting point, the Board should commence its investi-
gation of: (a) banks' acceptance of and collection upon consumer credit con-
traets which do not preserve huyers’ defenses and claims against gellers ; and (b}
banks’ participation with sellerg in the separation of the buyer’s duty to pay for
goods or services from the seller’s reciprocal duty to perform, In doing so, the
Board should ennsider adopting a “holder in due course” rule applicable to hanks
without waiting for the Commission to expand its rule to nonhank creditors.

‘We hope to have an opportunity to discuss with the Board or its staff the mat+
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aised herein. The Board has an important responsibility to consumers:
ﬁge: qése%tion 18(£) (1) of the amended Federal Trade Commission Act. The
Board should act now to insure that it ean discharge that responsibility.

Sincerely, MrcuapL O, HARPER.

FEDERAL RESERVE SYSTEM,
BoARD OF GOVERNORS,
Washington, D,0., Mareh 22, 1976,

3Mr, M1osAEL C, HARPER, .
Center for Law and Social Policy,
Washington, D.C. ]

Dear Mz, HArPER: Chairman Burns has asked me fco respond to,your .le:tger-
of January B, in which you expressed concern regarding thg B_ozu'ds activities
under section 18(£) (1) of the amended Federal Trade Commission Act. Perhaps
4 brief review of the Board’s actions thus far will be helpful in this regard. Since
I believe that Mr. Jerauld €. Kluckman of this office has already Irespoglded to
the particular issues raised in your previous letter of October 22, 1975, I will limit
my remarks to those additional areas of concern mentioned in your letter of
January b.

Secti(y;n 18(f) (1) imposes three distinct obligations upon the Board. In the
aren of regulatory action, the Act grants broad rulemaking authority to the
Board to prohibit unfair and deceptive acts or practices by banks. Second, when
the Federal Trade Commission prescribes a rule defining an unfair or deceptive
practice under the Act, the Board is required, within 60 days, to issue a sub-
stantially similar rule applicable to the banking industry, unless it deems this
inappropriate for one of the two reasons set forth in the Act. In addition to
these two responsibilities that you noted in your letter, section 18(£) (1) directs
the Board to establish a method for handling consumer complaints regarding
bank praetices and actions.

Although your letter does not mention this third requirement regarding the
complaint procedure, we believe that any discussion of the Board's responsibili-
ties under the Act must include this clement, which the Board viewas as an essen-
tinl concomitant to its regulatory functions under section 18(f) (1). Judging from
the juxtaposition of these regulatory and consumer complaint responsibilities, it
would seem that the Board's consumer complaint function was intended to serve
a8 g partial basis for the implementation of its regulatory authority.

The Board hag already designed such a consumer complaint procedure, which
ig now in operation throughout the Federal Reserve System. Thig procedure will
sarve a two-fold purpose, First, it will help to assure consumers of prompt and
responsive aetion on their individual eomplaints with regard to banks. Second,
it will provide the Board with the type of information required to apply the
ux_lfairneszs test set forth in the Aect to all aspects of the relationships of banks
with their costomers. After an individual response is made to each complaint,
a record will be maintained in a central file and classified according to such
relevant categories as the type of practice and type of bank involved,

The Board’s staff will regularly analyze this complaint record to determine
whether patterns of abuse may be emerging. A significant number of complaints
involving a particular bank practice or policy will eall, of course, for further
investigation that may lead to regulatory action. I understand that the Federal
Deposit Insurance Corporation and the Comptroller of the Currency have
:msu‘tuted comparable consumer complaint procedures, and plans have been
deve.oqed to provide the Board with any significant trends in such complaints
that might suggest regulatory action. While the complaint procedure is certainly
not the only investigative method that may be employed, we believe that the
}Itétt:ﬁ;g that emerges from these complaints will provide & foundation for further

With regard to the Board's responsibility to issue substantially similar rules
inkresponse to rules promulgated by the Commission, the Board has already
’gl en actiop on }wo regulations proposed thus far by the Commission, Although

le Board is not required to act until a final rule is ado pted by the agency, it
was fel ; . ; L y the agency,

8 felt that delaying any Board action until that stage would deprive both
?geneles of the benejil: of comments on the proposals from consumers and eredi-
ors. Thus, in April 1975 the Board published a proposed rule on creditor

A

RRTIT




178

X ies that substantially mirrored a proposal issued by the Commission ﬂ‘lree
m?:;lc:glearlier. Our staff is currently analyzing more than 700 comments received
by the Board on this rule, More recently, the Board has requpsted comments ona
proposed regulation by the Commission that vgould prohibit nonbank creditors
from taking or receiving any consumer credit contract unless all consumer
claims or defenses are preserved. It is expected that th.e'comnqents on this pro-
posal will agsist the Board in formulating its own position with regard to the
.application of the rule to banks, . . .
The full implementation of section 18(f) (1) will necessarily be a continuing
effort, given the broad scope of the authority and responsibility conferred by
that section. I believe that the actions taken thus far by the Board’ demonstrate
our efforts to fulfill the purposes of the Act and our intent fo continue to do s0
in the future. .
i g urs
Sincercly yours, FREDERIC SOLOMON,
Assistant to the Board and Director,
Office of Saver and Consumer Affairs.

CENTER FOR LLAW AND SOCTAL POLICY,
Washington, D.C., June 8, 1976,
Hon. Artour F. BURNS,
-Chatrman, Federal Reserve System,
Washington, D.C.

Dean Crammyay Burys: On January 5 of this year I wrote fo you on beha}t
of Consumer Union of United States, Inc. concerning the extent of the Board's
unfulfilled responsibilities to consumers under Section 18(f) (1) of the amended
Tederul Trade Commission Act. I suggested that the Board was merely re_spond«
ing to rulemaking initiatives of the Commission and had taken little, if any,
independent action to discharge its Section 18(f) (1) responsibilities to protect
consumers from unfair and deceptive bank practices. Your eleventh hour May 5
letter to Chairman Collier and your accompanying staff memorandum urging
modification and deferral of the Commission’s new Rule on “preservation of Con-
sumers’ Claims and Defenses” indicate that the Board not only does not fu‘lly
understand its consumer protection responsibilities, but also intends to partici-
pate in Commission rulemaking only in the Board's traditional role of representa-
tive of the banking constuency which it regulates. . e

As you know, the Board will itself have mandatory rulemaking responsibilities
regarding the preservation of cobsumers’ claims and defenses when the Com-
mission extends its new rule to cover creditors as well as sellers. We hope that
the orientation of your letter and staif memorandum does not suggest that these
responsibilities will not be discharged in accordance with Congressionel intent,

With the exception of ene technical problem discursed on page 21 of the memo-
randum, the arguments and analysies presented in yoar letter and the staff mem-
orandum are addressed to alleviating the impact of the Comimission’s Preserva-
tion Rule on creditors rather than making the Rule a more effective consumer
protection device. The memorandum makes numerous arguments why the Rule
vhould be restricted or even rejected completely, The memorandum does not gen-
erally attempt to suggest ways in which thie Rule might be framed to accommo-
date some of the creditor concerns without saerificing the Rule’s purposes. The
letter and memorandum pleaded for delay of the Rule’s effective date hecause
some of its boundsaries might not be completely clear to creditors, even thm_:gh:
{1) the Rule as now promulgated is spplicable only to sellers; (2) mo punitive
damages can be imposed unless knowledge or constructive knowledge of the de-
ceptiveness of the particular practice is proven; and (8) realistically the Com~
miscion’s limited enforeement staff can not be expected to initiate any formal
actions against practices which are not clearly encompassed by the Rule’s pur-
poses as well as arguably by its technical terms.

A speciic discussion of the staff memorandum highlights the extent to which
the memorandum serves as a creditor advocate's brief against the Rule and fails
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to provide objective analysis of the consumey interests for which the Board is
regponsible.

* ® " * * * %

The memorandum’s, as well as your letter's, primary concern is with the Rule's
definition of “purchase money Iloan,” The memorandum argues that this defini-
tion, if read technically, will require creditorg to include the preservation notice
in all their personal loan contraects, and that such a striet definition is the not
necessary to serve the Rule's stated purposes. The memorandum stresses that a
creditor can never be sure that a consumer, whatever hig stated intentions, will
not use the proceeds of @ loan to purchase goods or services from a seller who
generally refers consumers to the creditor or who is affiliated with the creditor.
The memorandum concludes that a creditor must insert the preservation notice
in all his personal loan contracts because of the chance that the loan will ulti-
mately become a “purchase money loan’” within the definition of the Rule. The
memorandum argues that this is unreasonable because the definition was only
meant to avert collusion between sellers and creditors to circumvent the Rule.

Even if the memorandum is eorrect that the definitional terms of the Rule are
technically more encompassing than necessary, the memorandum clearly over-
responds to any problem raised by the Rule's technical breadth, First, a definition
of “purchase money loan” which may be read to encompass more loans than it is
the purpose of the Rule to cover should not prejudice creditors. Creditors who
do not use the preservation notice when the consumer borrower does not know-
whether he will use the proceeds to purchase goods or services from a related
seller will risk little, As indicated above, the Commission staff can not be ex-
pected to enforce the Rule in situations to which it is not clearly applicable.
And even if they attempt to do g0, no punitive damages can be imposed if the
ereditor does not and could not have had knowledge that the conditions of the
preservation notice were all met. 15 U.8.C. § 45(m).

Second, the memorandmm’s statement of the purpose of the definition of “pur-
chase money loan” is too restrictive, The Commission included purchase money
loans within the new Rule not only fo cover cases of seller-creditor collusion,
but alse to cover cages in which independent creditors “have the same aiccess to-
information as discount creditors” and can “obtain equivalent guarantees and
endorsements from sellers which embody a rvepurchase obligations.” 40 Fed.
Reg. 53506, 63525 (197H). Regardless of any collusive relationship, whenever
the creditor knows that the consumer-borrower will use the loan procceds to
purchase goods or services from a seller which regularly refers consumers to
the creditor or with which the creditor is affilinted, the ereditor ig in a position.
to internalize the costs of the risk of seller misconduct. The creditor can, for
instance, charge more for the loan or arrange general recourse or repurchase
agreements with sellers which make regular referrals,

Third and most important, the memorandum’s recommended response to what
it alleges is an overly broad definition of “purchase money loan” weakens the
Rule much more than is necessary to avoid the alleged overbreadth problem,
The concerns raised in the memorandum under the headings “Definition of Pur-
chase Money FLoan”, “Check Credit”, ana “Awvailability of Recourse Arrange-
ments” could all be simply addressed by permitfing creditors to show that they
did not have knowledge and could not have had knowledge at the time the loan
was made that the loan proceeds would be used to purchase goods of a related
seller. This could be accomplished by adding at the end of the definition a-
clguse such ay “unless the ereditor can show that at the time of the loan it did
not have knowledge and could not hiave obfained knowledge, by making reason-
able inquiry, that the proceeds would be so applied.”

The staff memordndum recommends a narrowing of the definition of purchage
money loan which would impose the notice requirement only on those loans

made pursuant to some business arrangement or contract or pursuant to a -

referral which is itself made pursuant to suel a busginess arrangement or course
of dealing. Depending on the interpretation given to *course of dealing”, this
definition might permit sellers and creditors to avoid the preservation notice by
tacit understandings, the existence of which it would he slmost impossible fo
prove. Creditors would have no incentive to seek sonmie means of recourse from:
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those sellers with which they have no formal association, but which nonetheless
make regular referrals of consumers. Creditors could avoid the Rule simply by
not questioning consumers concerning the intended use of the loan proceeds. The
costs of seller misconduct would thus not be internalized in accordance with
the Rule's purpose,

In sum, the staff memorandum suggests o major weakening of the practieal
force of the Rule in order to correct a problem which, given the purposes of the
Rule and limited Commission enforcement authority and resources, is realistically
of minor importance.

The memorandum's attention'to and analysis of other issues also reflect a
Board preference toward creditor representation rather than consumer pro-
tectinn pursuant to Seetion 15(£) (1). The memorandum recommends significant
qualifications of the Rule which the Commission already has considered care-
fully iAnd rejected as inconsistent with fthe Rule's nnderlying rationale and
purposes. For instance, the memorandum recoimnmends that consumers he re-
quired to “make a good faith attempt to resolve the problem with the seller
prior to taking action against the creditor.,” This recommendation is inconsistent
with the Commission”s finding that ereditors can better internalize the costs of
seller misconduet: Acceptance of the recommendation would substantially affect
the impact of the new Rule by conditioning the assertion of claims and defenses
against creditors on what in most cases wonld be a very burdensome proof that
a good faith attempt was in fact made. Noting this problem. of proof and the
usral consumer interest in making an initial attempt to obtain redress {rom the
geller, the Commigsion explicitly rejected suggestions that the consumer be
required to make written demand upon the seller before stopping payments.
40 Fed. Reg. 53506, 535623 (1975).

The memorandum also suggests limiting the time during which a ereditor
would be subject to claims and defenses, at least on large ticket items. However,
the Commission, stressing the purposes of the Rule, has already rejected sug-
gextions thai limitations be placed upon the time in which defenses can be raised
and upon the size of loans covered by the notiee requirement. Id. at 5332%. The
memorandum’s argument that time and size limits should be imposed reveals a
complete insensitivity to the Rule's purposes. The memorandum emphasizes
that a seller may go out of business during the lengthy term of a large loan
leaving the holder of the eredit confract the only guarantor of the goods or
services. But seller disappearances occasion some of the most important sitna-
tions In which econsumers require the protection of the notice and in which the
costs of seller misconduct are not internalized without the preservation of claims
and defenges,

The memorandum advances other restrictions of the Rule without analysis of
whether such restrictions wouid in any way weaken the Rule as a consumer
protection resource, Ifor instance, the memorandum simply assumes that agri-
cultural credit iz for some reason special and should not be included without
4 specific evidentiary record; no analysis of why the Rule’s rationnle does not
apply to farm credit or of why the special treatment of farm credit under
Truth-in-T, endmg is relevant to the Rule is set forth. Similarly, without sup-
porting analysis, the memorandam pleads for a “clarification” of the coverage
of leases which could act as a restriction of the Rule.

Iinally, the memorandum seems to seek to confuse the meaning of tha Rule
and then argues that the effective date should be deferred hecause of this con-
clusion. The memorandum’s discussion of the Rule's coverage of leases provides
an example. In cddition, the memorandum’s suggestion that a “purchase money
lonn' may exist because of an arrangement between a creditor and a seller un-
related to the sale of gunds or services to consumers is completely inconsistent
with the definitional section of the Rule., A “business arrangement” is limited by
definition to some arrangement *in connection with the sale of goods or sery-
ices to consnmers or the financing thereof,” 15 C.F\R, 433.1(g). Notwithstanding
any “[ilnformal discussions between the wtaffs of the Board and the Com-~
mission”, “checking accounts” or “anrelated creditor loans to sellers” surely do
not in themselves constitute a “business arrangement” under such a definition.

The Board should not of course be criticized for attempting to contribute to
the development of & Rule which does not unduly disrupt this nation’s credit
industry. But is is surely inconsistent with the Board’s responsibilifies under
Seetion 18(f) (1) of the amended TLC Act for that attempted contributin to
be made in the farm of ereditor advocacy,

Sincerely,
Mircmaet O, HARPER,

181

TEDERAT, RESERVE SusTEA,
Washington, D.C., July 13, 1976,
Mr., MicaAcr C, HARPER,
1751 N Street, N.W,
Washington, D.C.

DeAR MR, ¥areer: I have recelved your letter of June 8 commenting on the
Board’s response 30 the Federal Trade Commission’s Rule on Pregervation of
Consumers’ Claims and Defenses, You refer particularly to my letter of May & to
Chairman Collier of the BT and the accompanying memorandum by the Board’s
staff outlining certain issues raised by the rule in its present form,

In the material submitted to the Commission, the Board and its staff ex-
pressed concern that the rule contains ambiguities that may render its imple-
mentation more difficuit, The Board remains committed to minimizing the con-
fusion and any adverse economic impact that may result from 1mp1ementation
of the rule. The Board’s coneern for the impact of the rule on the credit in<
dustry in no way conflicts with itg long-standing commitment to consumer pro=
tection. Indeed, the Board would not be adequately fulfilling its responsibilities
to consumers if it failed to consider the economic consequences of the rule, If
creditor uncertainty over the scope and application of the rule contributes to
higher costs and reduced credit availability, a serious commitment to the needs
of conswumers would seem to dictate some modification in that rule,

I appreciate your sharing with me your concern regarding this rule and the
Poard’s response to it, I can assure you that the Board will cantinue to do every-
thing possible to fulfill its responsibilities for consumer protection and the econ-
omy in carrying out the mandates of the Federal Trade Commission Improve-
ment Act,

Sincerely yours,
Arrrur T, BURNS,
Chairmen of the Board of Governors,

YEDERAL RESERVE SYSTEM,
Washington, D.C., May 5, 1976.
Ilon, Carnviv J. CoLLIER,
Chairman, Federal Trade Commission, Washington, D.C.

Dear CeamrMAN Corrrer: I am writing to convey the Board’s urgent eoncerns
regarding the likely impact of the Commission’s Trade Regulation Rule entitled
“Preservation of Consumers’ Claims and Defenses.” Based upon numerous coms
ments received from lenders and our staff analysis of this rule, we believe that
the consumer credit business may be seriously disvupted if the rule goes into
effect on May 14, 1976, as scheduled, Such disruption, if it occurs, could have
harmful consequences for the economy.

The Board did not investigate the issue in detail or comment when the
Commission initially proposed the rule because only sellers appeared to be
sffected and no regulatory action by the Board was required. When the Com-
mission adopted the rule and also propsed an amendment to cover creditors,
it triggered the Board’s responsibilities under the Federal Trade Commission
Improvement Act. Therefore, the Board on February 8 published for comment
a substantlally similar version of the Commission’s proposed amendment re-
lating to banks.

The Board received 1,080 letters of comment on this proposal, of which only 8
favered it. The adverse comments, many of which were quite specific in char-
acter, brought to the Board’s attention the adverse ramifications of implement-
ing the rule as written at present.

The most serious problems concern the definition of a “purchase money loan.”
The Board believes that the definition is overly broad and will create uncertainty
about the applieability of the rnle to several important categories of consumer
eredit, The rule as drafted will greatly complicate the siznature loans that
banks and other financial institutions commonly make to their most ereditworthy
applicants, The rule could also unduly complicate overdraft checking account
syetems, which milliong of consumers are using today.

The Board is concerned alzo about the absence of any time limit on the duration
of the creditor's Hability, This may make creditors hesitate to offer long-term
loansg to finance home improvement projects or mobile home purchases, In addi-
tion, a creditor’s linbility for claims for personal injury and property damage
arising from the goods or services purchased should be eliminated, as it is in
credit card purchases under the Truth in Lending regulations.
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I am enclosing a commentary by the Board’s staff elaborating on these and
other issues raised by the rule. The comments propose remedies to resolve many
of the problems related to these issues, which we believe merit your serious
consideration.

The Board is sympathetic to efforts to promote consumer credif terms that are
fair to both borrowers and creditors. It appears to us that this goal would bs
served more effectively by issuing simultaneously the rule applying to sellers and
thoe rule applying to creditors. Accordingly, the Board strongly urges that the
Commission defer the May 14 effective date of the rule adopted for sellers so that
the necessary clarificitions and technical refinements can be considered for boti:
ruley, .

Governors Jackson and Partee, on behalf of the Board, will be pleased 1o meet
with you and other members of the Commission if further discussion of this im-
portant matter is desired. Of course, our staff will be glad to work actively with
the Comnission’s stafl in examining further our concerns regarding the Cont-
mission’s rule,

Sincerely yours,
. . ArTrUR ¥. BURNS,
- Chairman of the Board of Governors.

Enclosure,

COMMENTS OF THE STAFF OF THE BOARD oF GOVERNORS OF THE FEDERAL RuServe
SYSTEM oN TAE FEDERAL TRADE CoMMISsSION RuUrk ENTITLED “PRESERVATION O
CoxnsUMERS’ CraiMs AnD DErpnses” (16 CER 483)

This memorandum comments on a proposal of the Federal Trade Commission
to amend the rule it has adonted effective May 14, 1976, The adopted rule specifies,
asmong other things, that it shall be an unfair or deceptive act or practice for a
celler to accept the proceeds of any “purchase money loan" unless the consumer
credit contract made in connection with the loan contains a prescribed notice
that the holder of the contract is subject to all elaims and defenses which the
debtor could assert against the seller. The proposed amendment is an almost
identical rule applying to extensions of credit by creditors, The Rule, as adonted,
is sometimes referred to herein as the “Seller Rule,” the amendment as the
“Creditor Rule,” and both fogether as the “Holder Rule.” *

Staff believes that the Seller Rule may have 2 serious impact on raany bank
extensions of consumer credit. This follows from the rule’s definition of the term
“purchase money loan” to include loans where the proceeds are used by the
customer to purchase goods or services from a seller who either refers customers
to the creditor or is “affiliated with the creditor by commion control, contract, or
business arrangement.” The possible scope of the term “business arrangement'”
and the provisions regarding “referrals” are such that banks do not know which
loan contracts will have to include the notice to avoid placing a seller who ace
cepts proceeds of the loan in possible violation. Banks are also unsure of their
possible Hahilities, should they decide to make such consumer loans under con-
tracts containing the notice.

Under § 18(f) of the Federal Trade Commission Act as amended, the Board of
Governors of the Federal Reserve System is required, with specified exceptions
not discussed herein, to respond to the Commission’s adoption of trade regulation
rules by promulgating within 60 days after the effective date of such rules, sub-
stantially similar regulations applicable to banks. The Seller Rule was adopted
pursuant te administrative proceedings hegun prior to enactment of that Act
and was not covered by this requirement. On November 18, 1975, in conjunction
with the final adoption of the Seller Rule, the Commission issued the Creditor
Rule for comment as a proposed amendment to the Seller Rule (40 Fed, Req.
G3530 (1975).). Under § 18(f) of the Federal Trade Commission Act, the Board
lx)na:»{x be required to adopt a rule similar to this amendment and applicatle to

anks.

The Holder Rule was published as the result of a Commission inquiry intoe cer-
tain abuses in the consumer credit field where consumers who had been sold de-
Tective goods and services found that their “duty to pay’ had been separated
from the “seller’s duty to perform” by the utilization of certain abusive credit
practices (Statement if Basis and Purpose, “Preservation of Consumers’ Claims
and Defenses,” p. 13). .

1 Coples of the Seller Rule and proposed Creditor Rule are attached.

[y
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The Seller Rule as adopted and the Creditor Rule as proposed, however, will

cover o much broader spectrum of consumer credit transactions than is neces-

pary to prevent thie abuses to which the rules are apparently directed. These in-
¢lude transactions (1) where there is no arrangement between creditor and seller
relating to the credit extended and (2) where the creditor has no way of know-
ing-—and the consumer may not even yet have decided—whether the proceeds of
a loan will be used to purchase goods or services, and if so, from what seller,
There will certainly be many transactions in which neither creditor nor seller
will be able to determine whether the rule applies (or if it applies, whether the
required notice has been used).

The remainder of the comments will be addressed to the proposed “creditor
amendment” to the Commission’s rule entitled *Preservation of Consumers’
Claims and Defenses"” (hereinafter referred to as the “Holder Rule"),

¥, THE DEFINITION OF “PURCHASE MONEY LOANY

The Holder Rule addresses seller-originated credit (credit sales) and nonseller
originated credit (direct loansg). The rule is clear in its requirement that all
eonsumer credit contracts taken by sellers must contain the “notice” preserving
claims and defenses, Thus, any purchasers of such contracts will take them with
full knowledge thot they stand Hable for the named seller’s misconduet.

Similar certainty regarding which contracts must contain the “notice” and
which sellers’ conduet a ereditor must stand liable for is not present in the por-
tion of the rule which applies to nonseller-originated credit, Alsn, that portion
of the rule appears to go much further than is necessary to eliminate the practices
which were found to be unfair as outlined in the Commission’s Statement of
Basis and Purpose accompanying the rule. There is concern that the rule, as
drafted, will impose substantial unfair hardships on banks and other direct
lenders. A discussion follows of some of the problems which are likely to arise
from the present definition of “purchase money loan.”

Referrals

The Holder Rule defines “purchase money loan” as a consumer loan made to
purchase goods or services from a seller who “refers consumers to the creditor.”
Permitting the simple fact of a seller referral to trigger the disclosures required
by the rule is unwise, Generally, creditors have limited control over which sellers
nitke referrals to them, As a result, the creditors may not know which sellers
the rule requires them to police. Under the present rule, a transaction will require
inclusion of the “notice” even when it involves a seller who makes as fow as two
referrals to the creditor, with or without the creditor’s knowledge or permission.

Since seller referrals, with nothing more, can determine whether a losn iy a
“purchase money loan,” in many situations the ereditor’s only way of determin-
ing whether a specifie transactior: must include the “notice” is to ask whether
the customer was referred by the seller from whom he or she intends to buy.
An aflirmative answer requires the ereditor either to include the *notice” in the
contract or to decline to make the loan.

In many cases, a customer, assuming that the application is only for a persongl
loan, may not wish to state the purpose of the loan or where it will hoe spent,
While it may not be true of other ereditors, banks commonly make siznature
loans on the basis of a good credit rating. Many consumers will consider an
inguiry as to how or where proceeds of a bank loan will be spent an invasion of
privacy. Many banks have expressed concern that the rule as drafted will disrupr
relations with preferred customers because it requires prying into customers’
private affairs.

A similar problem arises where & consumer wants a direet loan in order to

shop around before deciding where to make o purchase, The consumer may he
verfectly willing to divulge the intended use of the loan, but the rule effectively
requires that the consumer algo know where the loan proceeds will be spent when
the credit eontract is entered into. This is an inconvenience, and the delay in-
volved may prevent the consumer from getting the best buy.
. The rule as drafted presents more profound problems in cases in which it is
mpossible for the creditor to determine whether the seller is a “referring seller.?”
In many situations, asking the consumer if there has heen a referral from a
seller will not be suflicient to protect the creditor from inadvertent violations of
the rule. The rule applies whenever a seller generally refers consumers to a
creditor; there is no requirement that a specific customer have been referred, or
that the referral be pursuant to some course of conduct or agreement between
creditor and seller.
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The referral aspect of the tule creates problems even when the customer knows
the seller’s identity and the creditor knows that the seller makes referrals,
Assume, for example, that the customer decides to make the pt._trchase f}-om b3
geller other than the referring seller after the “notice” has been included in the
contract. The creditor will e liable for the conduct of any other seller who
receives the proceeds beeause the “notice” is effective regardless of who the seller
is, Likewise, if the customer informs the b+ ¥ thac the purchase will not be made
from a referring seller and mo “netice” .. .necluded, a subsequent decision to
purchase from a referring selier will place the unwitting ereditor in violation
of the rale, Therefore, crediters way have to require their debtors to sign a state-
ment indicating where they will use the proceeds or convert all. their loan pro-
ceeds checks into payee~designated checks in order to insure against inadvertent
violations.

From the foregoing, it would appear that one of the resulfs qf the quder
Rule may be to constrict the mavket for personal signature loans since ereditors
may not be willing to take the chanece that loan proceeds will not be received by
a referring seller, The other alternative available fo the creditor would be to
include the *notice” in all consumer eredit contracts, thereby waiving holder in
due course status and subjecting the creditor to all claims and defenses no
matter who the seller turns out to be. This is an unreasonable burden to impose
on credilors. .

The broad scope of the referral aspect of the present Holder Rule may subject
croditavs to Halility for the misconduet of sellers over whom creditors have no
control, Control aver sellers appears to be one of the rule’s underlying assump-
tions since ereditors must have some means of assuring that sellers 1'(’:%1)011(1 to
consumer problems. Under the rule as presently drafted, ereditors will stand
liahle for mircondnet of sellers over whom they have no control in casex where
unsolicited referrals are made or where there is no arrangement between the
celler and the creditor. The Commission’s goal of eliminating seller misconduet
from the market will not be acbhieved in such situations because sellers will have
no incentive to respond to consumers’ problems unless they depend to some
degree on the creditors’ finaneing. Thus the rwe conld result in crediior for-
feitnres (which merely shift the costs of seller misconduct from consumers
onto the eredit industry) or a substantial decrease in dirvect loan financing of
sales,

It is recommended that the more difieult problems with the referral aspect of
the rule e eliminated by providing that only those loans resulting frem refer-
rals made pursuant to some specific business arrangement or course of dcaking
petween the ereditor and the seller he constdored “purchase money Ioans” Under
sueh a revised rule, ereditors could be certain of which sellers’ condunct they were
guaranteeing and eould also be assured that a loan made to a consumer who was
not referred to the ereditor by a referring seller would not become a “purchase
money loan” by virtne of subsequent action by the consumer. Also, since the
business arrangement would be advantageous to the seller, the seller would have
an incentive to respond to the erediter’s requests that consumer problems be
rosolved.

The Commission’s Statement of Basiz and Purpogse states that the referral
aspect of the rnle wag intended to prevent the collusive use of vendm‘-l‘olafogl loans
to avoid putting the “notice” in credif sale contracts (pp. H3-07). 'I‘]ns"gnnl
would be necomplished by requiring that any loan made pursuant to a husiness
arrangement between a seller and a ereditor should include the “notice™ becanse
any col'nsive referral arrangement would constitute a sufficient business arrange-
went to bring the rule into operation.

Tn view of the faet that ths Holder Rule preempts State laws and is likely
to have a very widesproad impacet, care should be exercised to assnre that the
rule is no broader than is necessary to eliminate the practices which were found
{0 be unfair, The limitation on the seope of the rule snggested above would not
Limit the effectiveness of the rule in preventing the practices which were found fo
he unfair and. at the same time, would oliminate most major problems raised by
the referral aspeet of the rule in its present form,

Amtintion by Common Control, Coniract, or Business Arrangement

The second aspect of the definition of “purchase money loan” requires inclu-
slon of the “notice” preserving claims and defenses when a consumer lnan is
made to purchase goods or serviees from a seller who “is nffiligted with the
ereditor by common control, contraet, or business arrangement.” “Contract” and
“pusiness arrangement” are defined, in general, as any arrangement or course

!
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of dealing “in connection with the sale of goods or services to consumers or
the financing thereof,” :

Just a4 the referral aspect of the rule may be read as not requiring that a
specific loan actually be made pursuant to a referral in order to be covered, the
confract-business arrangement aspect of thie rule may be read as not requiring
that a specifie loan actually be made pursuant to the contract or business arrange-
ment between the selier and the creditor in order to require inclusion of the
notice” The only requisite is that a contract or business arrangement must
exist between a seller and a creditor; where this is present, any loan made by
the creditor, which is used to purchase goods or services from that seller, will
be covered by the rule. Many of fhe same problems wkich were raised under the
disenssion of the referral aspect of the rule are also present in the contract-
Imsiness arrangement aspect of the rule. Por example, if a borrower, without
being referred, applies to a bank for a direet personal loan with the intent to buy
a refrigerator from a seller who has a business arrangement with the bank, the
credit contruct must contain the “notice The rule also would provide hat the
Inan would come within the scope of tue rule if the consumer, at the point of
application, had not decided where to purchase the refrigerator and later pur-
chaved from a “related” seiler, or if the consumer, after indicating an unrelated
seller, purchased from a related one. If the “notice” had not been included in the
contract, a subsequent decigion to purchase from a seller who was related would
place the ereditor inadvertently in violation of the rule, Conversely, if the “notice”
was included, the creditor would stand liable for the misconduct of any seller
chogen by the consumer, whether or not a business arrangement existed.

All creditors who make personal loans faee these problems because, without
adopting payee-designated checks, they have no control ov:s the loan proceeds
eonce the loan is made, As previously discussed, the effect of the rule could very
well be to eliminate the traditional direet personal bank loan from the market.
The rule would in effect require creditors fo inquire info {Le “what for” and
*“where” of each loan and would necessitate the development of means of assuring
that loan proceeds he spent only at the disclosed seller’s establishment, The

rother creditors alternative would be to include the “notice™ in all loan contracts

and hope that the seller eventually chosen is repntable, Neither of these alter-
nutives is desirable to ereditors.

It is recommended that the probjems indicated above be climinated by drafting
the rule 20 a8 to provide that each loan must be made pursuant to a contract or
business arrangement concerning consumer financing botweeen the seller and the
ereditor in order for it {o come within the definition of @ “purchase money loan.”
If the consnmer indicated that a related seller had recommended the erveditor, the
*notice” would have to be included in the contract. The “notice” would not
have to be included if the creditor was unable to determine the identity of the
seller after g good faith effort to do so. As the Commission stated in its State-
ment of Basiz and Purpose (p. 129), the rule is intended to prevent “concerted
or cooperative conduct between sellers and creditors™ directed as zeparating the
zeller's duty to perform from the buyer's duty to pay. This solution goes as far
as is needed to climinate the practices found by the Commission to be unfair.

The gecond major problem involving the contract-business arrangement aspect
of the definition of “purchase money loan” concerns the type of conlract or busi-
ness arrangement that was intended to bring the rule into operation. The defini-
tions provide that only those enntracty and business arrangements yhich are “in
connection with flie sale of goods or services or the finanecing thereof” would
bring a transnetion within the scope of the rule, No farfher gunidance is pro-
vided a= to what type of contract or arrangement is contemplitted. The types of
abuses discussed in the Statement of Basis and Parpose, together with the defini-
tion, would lead one to the conclusion that “contraet” and “business arrange-
ment’ refer to some agreement, understanding, or course of dealing pursuant
to which the creditor supplies finoneing for consumer purchases from the seller.
Informal disenssions between the staffs of the Board and the (formmmission have
indicated, however, that the Commigsion staff’s interpretation of the rule is timt
any contract or husiness arrangement which “touches™ the goods or services is
sufficient to bring a loan made to purchase those goods or services within the
definition of a “purchase money loan.” Thus, the following types of arrangements,
understandings, and procedures may qualify as “businegs arrangemeids”:

1. ehecking aecount; 2. floor planning ; 8. unrelated loan to the seller ; and 4. un-
related loan to the seller where inventory of seller secures the loan, This inter-
pretation seems to expand the rule's scope beyond the type of transactions which
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the Commission found to be unfair. It is recommended that the types of centracis
or business arrangements which will bring the rule into operation be clorified.

II, COECK CREDIT

“Check credit” refers to credit extended pursuant to check overdraft plans.
Informal discussions with Commission staff have indieated that the Commission
had not intended the rule to reach check credit. Nonetheless, the definition of
“purchase money loan” would encompass check credit when the proceeds of a
check eredit transaction are used to make a purchase from a referring seller ov
from a seller with whom the bank has the requisite contract or business arrange-
ment,

Cheek credit transactions would appear to have no relation to any of the unfair
practices whieh the rule was intended to address. No collusion ean exist between
the seller and the creditor in such transactions since neither the seller nor the
ereditor i3 aware that a eredit transaction has oecurred when a check which
will overdraw the consuwmer's aceount is written. Even the consumer may not be
aware that a credit transaction is taking place. Furthermore, because of delays
inlierent in the check clearing process, checks which were not expected to over-
draw may do so.and ¢hecks which the consumer thought would overdraw may
nat do 1o,

The Holder Rule as it reiates to check credit would be unfair to banks which ae-
count Tor nearly all demand deposit accounts nationally, Banks have no control
over where the proceeds of an overdraft check will be spent, Nevertheless, under
the proposed rule factors totally beyond a bank’s control will effectively compel the
bank to accept lability for the migconduct of a seller who accepts a check or its
proceeds,

Another operational problem arises in the cage of check credit. Arguably, the
consumer credit contraet in eases of check eredit is the check itself, If so, the
“notice” would have to be printed on all checks used in overdraft aceonnts since
the bank would have no way of knowing in advance whether any particular
check would overdraw and whether the cheek or it proceeds would be used for
a purchase from a seller who made referrals or had the requisite relationship
with the bank.

It ig recommended that the Holder Rulc’s definition section be amended TO
sperifically exclude cheek credit from the scope of the rule.

I1I. AGRICULTURAL CREDIT

‘The Holder Rule reportediy was not intended to extend to agricultural credit,
but this type of eredit is specifieally brought within its scope by defining “financ-
ing a sale” as: “IIxtending credit to a consumer in connection with a ‘eredit sale
within the meaning of the Truth in Lending Act and Regulation Z.” Credit sales
under Truth in Lending include those for agricultural purposes. The definition
appears to be an affirmative expression of infent to include agricultural credit
snleg within the rule's scope. The rule containg no similar afirmative indiention
that Tonns (as opposed to eredit sales) for agricultural purposes come within it
scope, bnt neither is there any indication suggesting the contrary interpretation.

1t is questioned whether there is 2 need for the inclusion of agricultrual credit
under the Holder Rule. There hag been no indicatien that aerienltural trans-
actions have been subject to any of the practices found to be unfair by the
Commission.

It in recommended that agriculturel credit be excmpted from the rules cov-
€iuge until it has been demonstrated that agricultural transtctions do involue
ahusive practices similar to those cddressed by the Holder Rule.

IV, COOD FAITIT ATTEMPT TO RESOLVE THE PROBLEM WITH THE SELLER

It is recommended that o provision be meluded in the Holder Rule awhich
wenld require that a consuwmoer who has encountered problems with o seller's
goods or gervices make a good faith attempt to resolve the problem with the
sefler prior o taking action against the creditnr. A good faith effort at such a
resolution would not impose an unreasonable burden on the consumer and would
secm to encourage the most expeditious resolution of consumer problems. Nor-
mally, it is only after the consumer is unable to get any satisfaction from the seller
that the creditor should be brought into the negotiations. In ‘many situations a
consumer will attempt to resolve the problem with the seller first, but this may
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not always be the case, It should be noted that the holder in due course provision
in the Fair Credit Billing Act preserving consumers’ claims and defenses does
contain a provision requiring a good faith effort by the consumer to resolve the
problem with the seller,

V, TORT CLAIMS

The Holder Rule subjects holders of consumer credit contracts to all claims

and defenses that the debtor could assert against the seller of the goods or
services that were the subject of the contract, This includes any tort claims that
the debtor may have. Congress, in § 170 of the Fair Credit Billing Act, spe-
cifically excluded tort claims from the types of preserved claims., Claims of
this type have no relation to the type of unfair practices which the Holder
Rule addresses, nor does there appear to be any valid reason for holding the
¢reditor liable for problems which are fraceable to the manufacturer of a
sroduct,
! It is recommended that, in light of ¢ specificaily expressed contrary Congres-
sional view regarding precisely the same issue, the Commission give consideration
to exrcluding tort claims (ur at least personal injury and property damage claims)
from the type of claims that may be asserted Vy a consumer under the rule,

VI, LEASING

The Holder Rule is unclear as to its intended coverage of leases, Section 433.2
declares that any consumer eredit contract in connection with a lease of goods
or serviees must contain the notice. Yet the rule’s definitions contain an indirect
refervence to leases based on the definition of “credit sale” under the Truth in
Lending Act. This deflnition of “credit sale” applies only to those leases which
are the functional equivalent of a “credit sale” because the “lessee will become,
or for no other or for a nominal consideration has the option to become, the
owner of the property” which is the subject of the lease (15 U.S.C. § 1602(g)).
It ig recommended that the rule be clarified to indicate that only leascs which
are the functional equire’ent of an extension of credit arg covered.

VII. AVAILABILITY OF RECOURSE ARRANGEMENTS

Under the Holder Rule as currently drafted, a creditor who makes a purchase
money loan is sulbject to any claims or defenses that may be asgerted against the
reller. As previously diseussed, the mere fact that a seller refers consumers to
a ereditor will bring any loan made by that creditor to finance a purchase from
that seller within the scope of the rule. It is not necessary that such referrals
may not occur pursuant to any businesg arrangement or understanding; they
may occur totally on the initiative of the seller. If the consumer subsequently
asserts a legitimate elaim or defense against the creditor, the creditor will have
no recourse against the seller to recover the logs. The creditor will not be able to
exert any pressure on the seller to obtain reimbursement, Nor in this instance
i it possible for the creditor to require a recourse agreement as a condition of an
assigument of a consumer credit contract. Losses owing to seller misconduct
would have to be absorbed by the ereditor in this situntion, As previously recom-
mended, this problem should be remedied simply by requiring referrals to be
pursuant to a businegs arrangement or understanding in order for a loan made
pursuant to such referrals to qualify as a purchase money loan.

VIII. THE TOLDER RUIR AND STATE LAW

Many States currently have laws in effect whicr limit the use of holder in due
course status, although none appear to be as comprehensive as the Commission’s
proposal. It apparently is the Commission’s intent that all these State laws be
preempted by the rule, It {8 recommended that the Conimission's intent with re-
gard 1o premeption of State taw by the Holder Rule be clarified.

Additionally, the Commisison rule wili have to fit into the broad framework
of each State’s laws, and such interplay may pose many potential problems, An
example of such State law difficulties concerns the problem of recourse arrange-
ments of craditors with small lenders. The rationale hehind the Holder Rule
assumes that creditors and sellers will enter into some type of recourse arrange-
ment 8o that ereditors will not be required ultimately to bear the cost of seller mix-
conduet, However, many States have “small loan” laws whirh prohibit any per-
son from owing or potentially owing more than a statutory amount (the “small
loan” limit) to a small lender. If a small lender enters into several purchase money
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loans for consnmers’ purchases from a specific seller and also has a recourse ar-
rgngement with that seller, the seller with potenitally be liable to the small lender
far an aggregate amount in excess of the small loan limitf, Chese laws may prevent
small lenders in some States from protecting themselves through recourse agree-
ments with sellers as envisioned by the rule and the rule does nut provide any
othier means for creditors {o protect themselves.

It 18 recommended that attention be given to conflicts between the Holder Rule
and Ntate laws which, although not preentpled, may affect the assimilation of
the Holder Rule into State stetutory frameworks.

IX, ECONOMIC IMPACT

The Holder Rule’s Statement of Basis and Purposes indicates that the Com-
misison has given consideration to the reduction in the availability of credit
and the increase in the cost of eredit which are likely to result from the adoption
of the Holder Rule. The Statement of Basis and Purposes suzgests that a balancing
test has been applied and that the Commission has determined that the benefits to
acerue from the adoption of this rule sutweigh the costs (p. 116). The rule's im-
pact in the foilowing areas may warrant further attention to determine whether
the rule's adverse impact can be minimized without doing damage to the rule’s
effectiveness,

Large Ticket Itcms Invelring Inng-Term Loans :

The application of the Holder Xule to the sale of large ticket items such as
mobile homes aud boats which are generally financed over a long period of time
may cause a rvestrietion in the availability of eredit for such purchases. A credi-
tor faced with the progpect of coutinuing exposure to liability over several years
for claims and defenses assertible against the seller is likely to be hesitant about
making such loans, The seller may go out of business during the term of the loan
leaving the holder of the confract as the sole guarantor of the goods. Also, over
the life of the loan contract there are apt to be problems arisivg with the goods
which are cqused by the passage of time rather than by any seller misconduct
or produet defect. While the rule does not subject the creditor to liability for
gueh problewms, the fact remains that the consumer may feel that the seller or
the ereditor should be linble and stop payment on the obligation. In that situa-
tion, the only way the creditor can force the consumer fo resume payment in-
volves the expense of taking the consumer to court, Toward the end of a long-term
obligation, the amount remaining to be paid will probably be small and it may
cost the ereditor more to go to court than to write off the remainder of the obli-
gation, The creditor on a long-term obligation must face this possibility as long
ay any money is owed on the obligation.

It 48 recommended that this problem be given further careful consideration be-
fore it 13 dismisscd. One possible solution wonld be to limit the time during which
a creditor would be subjcet to claims and defenses to a reasonable number of
YEaTS,

Barriers to Entry ;

The adoption of the Holder Rule is likely to make it more difficult for new
businesses to enter the market. Creditors may well be hesitant about buying con-
sumer paper from a new business and may not enter business arrangements with
a new enterprise because of uncertainty about that company’s business practices,
The very real possibility that the business may fail leaving the creditor as the only
guarantor of any goods sold may also make creditors reluctant fo finance credit
sales by new businesses or take assignments of tleir consumer paper.

X. TECIINICAL AND OPERATIONAL QUESTIONS

Comments and telephone communications with affected creditors have raised
numerous questions on the operation of and compliance with the rule, It 18 ree-
ommended that the Commision attempt to answer ds many of these questions as
possible in order to facilitate eomplionce. It i suggssted that this be done either
by malking clarifying modifications in the rule or vy disseminating explanaiory
material on the rule,

Among the questions raised are the following:

1. Concerning the “notice” s .

a. May the notice be on the back of the contract?

b, May the notice be stamped on the contract?

e, Must the notice be above the consumer’s signature? .

d. May the notice go on a separate page and be incorporated by reference?

bk
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One particularly troublesome question Las arisen from creditors’ uncertainty
at the time of entering into a transaction as to whether the rule applies to that
transaction. Creditors have asked whether they can include the “notice” in all
consumer credit contracts and precede it with a provision such as the following:
If this loan is & purchase money loan as defined in the rule, the following pro-
vision applies: . :

This rule does not specifically probibit this type of provision, hut the result
vx 1ts use will be to severely limit tlie rule’s effectiveness., A consumer will not
be able to respond to a creditor’s suit for payment simply by raising a valid
defense which the consumer has against the selier, instead, the.consumer will
first have the burden of proving that the loan was a purchase money loan which
will, in all probability, involve hiring an dttorney. As a result, the expense of
asserting o defense is likely to be more than the amount involved ; consumers will
not rely on the rule and it will be reduced to a nullity.

The use of guch a clause is merely a response to the uncertainty in the rule
regard_mg wlu‘ch trgnsactions are covered by the rule, It is hoped that the
Cemmission will revise the rule to add the necessary certainty. In any event, the
use of a clause similar to the above-discussed should be prohibited and such
prohibition made clear, ‘

2. Regarding seller-originated paper, does the value of a trade-in constitute
an amount paid by the debtor under the contract so as to be recoverable?

3. The definition of “purchase money loan” covers loans which are “applied in
whole or substantial part, to a purchase of goods or services” from certain sellers,
What constitutes a “substantial part” of a loan? )

4. It is assumed that the Commission, by its use of the term “goods and serv-
ices,” intended to eliminate real property transactions from the scope of the
rul(l*. Is the rule intended to reach certain borderline property transactions
such as:

a. Home improvement loans where the improvement will become real property
but the loan proceeds are used to pay for materials and the builder's services?

h, Mobile home sales which ave considered real property transactions in some
States and personalty transactions in others?

SeLrer RuLe

“PRESERVATION OF CONSUMERS' CLAIMSE AND DEFENSES”

See.

433.1 Definitions.

433.2 Preservation of consumers’ claims and defenses, unfair or deceptive acts or
practices.

Authority: The provisions of thig Part 433 issued under 38 Stat. 717, as
amended ; 15 U.8.C, 41, et geq, : :

§433.1 Definitions.

(a) Person. An individual, corporation, or any other business organization,

(b) Consumer. A natural person who seeks or acquires goods or services for
pergonal, family, or household use;

{¢) Creditor, A person who, in the ordinary course of business, lends purchase
money or finances the sale of goods or services to consumers on g deferred
payment basis; Provided, such person is not acting, for the purposes of ¢ par-
ticular transection, in the capacity of a eredit card issuer.

(d) Purchase money loan. A cash advance which is received by 4 consumer in
return for a “Finance Charge” within the meaning of the Truth in Lending Act
and Regulation %, which is applied, in whole or substantial part, to a purchase
of goods or services from a seller who (1) referg consumers to the creditor or (2)
is affilinted with the creditor by common control, contract, or business arrange-
ment. )

(e) Financing @ sale, Extending credit to a consumer in connection with a
“Credit Sale” within the meaning of the Truth in Lending Act and Regulation Z.

(f) Contract. Any oral or written agreement, formal or informal, betiween a
creditor and a seller, which contemplates or provides for. cooperative or con-
certed activity in connection with the sale of goods or serviceg to consumers
or the financing thereof.
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(z) Business arrangement. Any understanding, procedure, course of dealing,
or arrangement, formal or informal, between a creditor and a seller, in conuec-
tion with the sale of goods or services to consumers or the financing thereof.

(h) Uredit card issuer, A person wiho extends to cardholders the right lo use
a credit card in connectinn with purchages of goods or services,

(i) Consumer credit contract. Any instrument which evidences or embodies a
debt arising from a *Purchase Money Loan"” transiaction or a “financed sale”
as defined in paragraphs (d) and (e).

(i) Seller, A person whe, in the ordinary course of business, sells or leases
goods or serviceg to consumers, :

§ 433.2 Preservarion of Consumers’ Claims and Defenses, Unfair or Deceptive
Acts or Practices,

In connection with any sale or lease of goods or services to consumers, in or
affecting commerce as “commerce’” is defined in the Federal Trade Commission
Act, it is an unfair or deceptive act or practice within the meaning of Section 5
of that Act for a seller, directly or indirectly, to;

{a) Take or receive a consumer credit contract which fails to contain the
following provision in at least ten point, hold face, type:

NOTICE

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT
TO ALL CLAIMS AND DEFENSES WHICH THE DEBTOR COULD ASSERT
AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED PURSUANT
HERETO OR WITIL THE PROCEEDS HEREQF. RECOVERY IEREUNDER
BY THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY TiE
DEBTOR HEREUNDER.
or, {b) Accept, as full or partial payment for such sale or lease, the proceeds of
any purchase money lean (as purchase money loan is defined herein), unless
any consumer credit contract made in connection with such purchase money loan
containg the following provision in at least fen point, bold face, type:

NOTICE

ANY HOLDER OF T:IS CONSUMER CREDIT CONTRACT IS SUBJECT
TO ALL CLAIMS AND DEFENSES WHICH THE DEBTOR COULD ASSERT
AGAINST THE SELLER OF GOODS OR SERVICE OBTAINED WITII THE
PROCEEDS HEREOQF. RECOVERY HEREUNDER BY THE DEBTOR SHALL
NOT EXCEED AMOUNTS PAID BY THE DEBTOR HERUNEDER.

CrepiTOoR RULE

« “PRESERVATION OF CONSUMERS' CLAIMS AND DEFENSES
nee,
433.1 Definitions
433.2 Preservation of Consumers’ Claims and Defenses, Unfair or Deceptive
Acts or Practices,
Authority: The provisions of this Part 433 issued under 38 Stat, 717, as
amended, 15 U.8,0, Section 41, ¢t seq.

§ 433.1 Definitions?
(n) Person, An individual, corporation, or any other business organization.
(b) Consumer. A nstural person who seeks or acquires goods or services for
persanal, family, or household use,
(e¢) Creditor., A person who, in the ordinary course of business, lends pur-

c¢hase money or finances the sale of goods or services to consumers on a deferred -

payment basis; Provided such person is not acting, for the purposes of a par-
tieular transaction, in the capacity of a credit eag-d i:ssuer. .
() Purchasze money loan. A. cash advance which is received by a consumer in

return for a “Finance Charge” within the meaning of the Truth in Lending Act !

and Regulation Z, which is applied, in whole or substantial part, to a purchase of
goods ov servicey from a seller who (1) refers consumers to the ereditor or (2)
iz affiliated with the creditor by common control, contract, or businesgs
arrangement,

2The proposed amendment adds the italicized words and deletes § 433.2(b).
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(e) Financing a sale. Extending credit to a consumer in connection with a
“Credit fale” within the meaning of the Truth in Lending Act and Regulation Z,

{f) Coniract. Any oral or written agreement, formal or informal, between a
creditor and a seller, which contemplates ox provides for cooperative or concerted
activity in conpecticn with the sale of goods or services t¢ consumers or the financ-
ing thereof. .

\g) Business arrangement, Any understanding, procedure, course of dealing,
or arrangement, formal or informal, between a creditor and a seller, in connection
with the sale of gonds or services to consumers or the flnancing thereof,

(h) Credit card issuer. A person who extends to cardholders the right to use
a eredit eard in connection with purchases of goods or services,

(1) Consumer credit contract, Any instrument which evidences or embodies a
debt arising from a “Purchase Money Loan” transaction or a “financed sale” as
defined In paragraphs (d) and (e).

(i) Seller. A person who, in the ordinary course of business, sells or leases
gocds or services to consumers,

§483.2 Preservation of Consumers' Claims and Defenses, Unfair or Deceptive
Acts or Practices.

In connection with any Purchase Money Loan (ag that terns 18 defined in § 433.1)
or*® any sale or lease of goods or services in or affecting commerce as “commerce”
iz defined in the Federal Trade Commission Aet, it constitutes an unfair or de-
ceptive act or practice within the meaning of Section § of that Act for a seller ar
e ereditor, directly or indirectly, to take or receive a consumer credit contract
zvhieh fails to contain the following provision in at least ten point, holdface
ype: )

NOTICH

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBIECT TO
ALL CLAIMS ‘AND DEFENSES WHICH THE DEBTOR COULD ASSERT
AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED PURSUANT
HERETO OR WITH THE PROCEEDS IIERBOF, RECOVERY HEREUNDER
?}: I’%‘E%GNI;)I%%;POR SHALL NOT EXCEED AMOUNTS PAID BY THE DEBTOR

11 CR.

Mr. Hareer. First, from all public evidence, the Board seems thus
far to have exercised its section 18(f) (1) rulemaking responsibilities
in only the most passive of fashions.

The most important piece of evidence is the Board’s failure in the
over 1l5-year history of section 18(£) (1) to commence a single inde-
pendent rulemaking proceeding. Indeed, there is no indication in the
Board’s 1975 annual report to Congress on the FTC Improvement
Act or in any other public document that the Board’s staff has even
commenced any preliminary investigation of banking trade practices
for the purpose of possible rulemaking. The Board’s annual report,
as well as their correspondence with my office, states that the Board's
staff is instead sitting back and cataloging complaints filed by consum-
ers and others to determine whether there is any discerniblc pattern
of complaints against particular bank practice( or policies.

The Board should take several additional steps in the immediate
future. First, perhaps with congressional direction, it should assign
stafl on a full-time basis to the development of rulemalking proposals
as well as the investigation of complaints.

Second, it should establish procedural regulations to encourage the
submission of rulemaking petitions from consumers and consumer
advocates, It should actively solicit such petitions.

The Board should also develop regulations similar to those of the
Commission to provide for the funding of efforts »f -~nsumers and

2 The proposed amendment adds the italicized woxds and delete~ : ..3.2(b).
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consumer groups to contribute to the Board's section 18(f) (1) rule-
making,

Most importantly, the Board should commence as soon as possibla a

rulemaking investigation focused on a particular problem; the Board
must begin placing its rulemaking procedures in operation, so that
those procedures become part of its day-to-day workings.
.. The Board might also extract idess for rules from such sources as
its truth-in-lending experiences and past congressional hearings. Both
sources, for instance, suggest that the Board should explore developing
rules which would proseribe unfair and deceptive sales of credit life
and disability insurance by creditor financial institutions, Further-
more, the Federal Reserve Board’s eomments to Congress in its 1975
annual report concerning the ineffectivencss of the truth-in-lending
disclosure requirements regarding credit life insurance indicate the
Board should be interested in considering a more sabstantive response
to the problem. This is just an idea; but it is an example of the sort
of idea that I think section 18(£) (1) should have, but has not yet
cansed the Reserve Board to generate,

The passive manner in which the Reserve Board has discharged its
section 18(f) (1) rulemaking responsibilities is reflected not only in its
failure to initiate any independent deceptive and ur fair banking prac-
tices rulemaking proceedings, but also in its response to Federal Trade
Commission rulemaking initiatives,

Since the passage of section 18(£) (1), the Commission has proposed
two sets of rules-——unfair credit practices and preservation of consum-
ers’ claims and defenses—which the Reserve Board recognizes would,
if adopted, force the Board to adopt substantially similar rules within
60 days to apply to the banking industry. The main response of the
Board to both proposals has been to solicit comments through Federal
Register notification that the rules would foree them to promulgate
similar rules if they could not malke certain affirmative findings. The
Board, however, has not initiated any affirmative investigation.

This failure is cause for concern for several reasons. Tirst, without
an independent investigation, the Board may feel pressured to decide
on the basis of inadequate evidence that practices which the Commis-
sion has progeribed in its rules are not unfair or deceptive when en-
gaged in by the banking industry.

Second, the Board’s failure fo conduct any independent investiga-
tion concerning finaneial institntions’ use of eredit practices pro-
seribed by proposed Commission rules would make it Impossible for
the Board to develop any rules which the Commission did not itself
adopt, The Board thus ignores yet another ehannel through which it
could begin to assert its own section 18(£) (1) rulemaking authority.

Tinally, if the Commission’s proposal of a rule does not prompt the
Board to conduet affirmative, independent investigations of bank prae-
tices, the Board will be more likely to merely reflect in its own analysis
the comments of banks submitted fo the Board. )

The Board's response to the Commission’s preservation rule brings
me to our sceond major concern—that the Board will view its section
18(f) (1) role as that of an advocate of the interests of the hanking
industry, with whieh it must work as a matter of course, This concern
derives Trom the close working relationship the Board does and must
have with the banking industry for other regulatory purposes and
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from general reports that the Board was making some special efforts
to urge banks to participate in Commission rulemaking proceedings.

That this concern was not misplaced was unfortunately underscored
when on May 5 of this year Chairman Burns wrote Chairman Collier
urging that the Commission modify and defer its new'seller “preser-
vation of consumers’ claims and defenses” role. Chairman Burns’ let-
ter and the accompanying staff memorandum submitted to Chairman
(ollier, which should both also be placed in the record of this hearing,
genisgzlx%ly read like advocacy papers for the banking industry (see

)! N .
! With the exception of one technical problem discussed in the memo-
randura, all the Board’s arguments and analysis are addressed to al-
leviating the impact of the Commission’s preservation rule on
ereditors; rather than to making the rule a more effective eonsumer
proteetion device,

The memorandum does not generally attempt to suggest ways in
which the rule might be framed to accommodate some of the Board’s
creditor concerns without sacrificing the rule’s purposes.

I agk that my June 8 letter in behalf of Consumers Union to Chair-
man Burns, highlighting the extent to which the Board memorandum
serves as a creditor's brief against the rule and fails to provide objec-
tive analysis of the consumer interests for which the Board is respon-
sible be submitted into the record.

The Cramman. Without objection, that will be done (sce p. 178).

Mr. Hareer. Since Chairman Burns was gracious enough to respond
personally to this letter, I believe that his response should also be in-
serted in the record, ‘

The Cramrarax. Without objection, it will be done (see p. 181).

The point is not that the Commission’s preservation rule is above
the eriticism of anyone who is solicitous of the interests of consumers;
that is, of course, not the case, :

Nor is the point that the Board should not be protecting the smooth
functioning of our Nation's credit system as well as the fair treatment
of consumers within that system; of course, the Board must do the
farmer as well as the latter.

The poiut is that the only major assertive public response of the
Board to any Commission rulemaking initiatives, indeed the only
assertive Bonrd action relating to section 18(f) (1) has been an 11-hour
attempt by Chairman Burns and the Board staff to advancs arguments
of the Board’s regulated constituency in order to prevent the imple-
mentation of a rule which applies in its present promulgated form
only to sellers and not to creditors. ) »

T respectfully suggest that this does not bode well for section 18(f)
(1) rulemaking responsibilities. I hope that this committee insures
that this prediction is proved wrong.

In conclusion, I would like to reiterate some steps which the Reserva
Board should take now to defeat the prediction. . .

First, it should develop section 18(f) (1) procedaral regulations, in-
cluding provisions to encourage public rulemaking petitions, and they
should specify how the Board will make investigatory responses to
FTC proposed rules. L

Second, the Board shonld divert its stafl to commence its independent
rulemaking efforts immediately.

T
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Significant consumer credit rules may take several years to develop.
We can be assured that there will be more than enough delay after the
process starts, Further delay in starting the process must not he
aceepted.

The Cramrman. Thank you very much, Mr. Harper.

Mr, Harper, your statement discusses the Federal Reserve Board’s
action or inaction in implementing its rulemaking authority over the
1975 FTC Improvement Act. - ‘

You malke some recommendations as to what the Federal Reserve
Board should do. Are you really saying that youn think that there was
a mistake to vest rulemaking authority in the Fed?

Does their traditional position as a protector of bank solveney and
as an agency for whom the hanks are a prime client frustrate the abil-
ity to carry out consumer protection responsibiiities?

Mr. Harerr. T have testified before that there does seem to be some
inherent contradictions, structural contradictions. I guess if I were
drafting legislation, I would not draft it the way it was.

Of course, the historical reason is that the TTC Act exempted banks
and other financial institutions from the purview of the Federal Trade
Commission. That exemption was not changed in 1974.

The Cramaax, Would vou then change it, give the Federal Trade
1()’}oninn;ssion jurisdiction to write the deceptive practices rules for the

anks?

Mr, Harerr. Yes, T think it ean bie done and at the same time the
Federal Reserve Board’s and the bank regulatory agencies’ comments
could be solicited.

If that were the structure, then T think Chairman Burns' letter
would have been fully consistent with the Board’s position in the
structure,

In other words, the FTC could have the final rulemaking authority
covering banks and they could solicit. comments from the bank regu-
latory agencies such as Chairman Burns’ letter.

T think that would be consistent.

The Cuamman. Former Governor, Viee Chairman Robertson of
the Federal Reserve Board has proposed a banking commission, if we
can enact legislation along that line, which would consolidate the au-
thority of the Federal Reserve Board, the Comptrofier, the FDIC.

Do you think if we passed legislation of that kind that such an
agency would be in a stronger position than the Fed is to do the job,
be more likely to make a significant difference? )

. Mr. Harerr. It could, I think, if the responsibilities—I would be
interested in hearing the views of Mr. Jackson on this—if the respon-
sibilities of the Federal Reserve Board of working with the banks on
menetary control and some of its nonregulatory responsibilities, if
they were kept with the Federal Reserve Board; and you took and
placed in the banking commission just the bank regulatory functions
and kept FDIC for insurance. ’

. Ithink then the banking commission’s position, vis-a-vis the bank-
ing industry, would not have to he so mueh of being a partner with
them, trying to cajole them in order to get them to respond to mone-
tarv initiatives. ‘ '

Perhaps it would be 2 better situation.
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The Crarraran. We had very impressive testimony on the first day
of these hearings 8 days ago from the various banking commissioners
of some of the States that have done a good job.

They asked that the States be empowered to enforce these matters,
They said that the States would be ready to do it, and the Federal
(tovernment is doing almost nothing; the Federal Reserve Board is
doing o little, but the Comptroller is doing nothing; and the Home
Loan Bank Board following a policy, with respect to savings and
louns, of not only doing nothing but refusing to let the States en-
forco their own protection laws for consumers with respect to the
Tederal S. & L.s saying the States had no jurisdiction over the IFed-
eral 8, & L.s and they could violate the State laws to their heart’s
content, and there is no way the States could protect their own citi-
zens who were depositors in those 5. & L.’s located in Massachusetts,
for example. )

Mr. Hareer. I don’t see how anyone solicitous of consumers’ inter-
ests would speak against the States® involvement, as long as that in-
volvement did not constitute preemption of the Feds.

The Cmamrmany, What they argued was that we should let the
States, to the extent the States have the will and the competence, take
over full enforcement of the ¥ederal law; not of State laws only, but
Federal laws.

2fr. ITARPER, In 2 manner similar to the OSITA State plans?

The Craman, Yes,

Mr, Hareer. I guess T am 4 little skeptieal of that. T see no reason
why they can’t both be in the area. There is simply no reason why the
States can't be given the responsibility and their resources be utilized
and the Federal Government sgencies be held in the background.

They can assert themselves at any point if they feel the States are
not adequately doing it. T see no reason for a total preemption.

There is no reason why the Federal agencies can't be active with
an oversight role and step in if any particular State failed.

The CuammMan. They acknowledge? that while some of the States
are vigorous that other States are ¢ '~ passive, where you have na
rea] interest.

Some have not demonstrated an int.
tection laws.

Alr. Harerr, I think in one State you might have a strong bank com-
missioner, and 2 years later a weaker one might come in, You don'
want any preemption of the Federal Government. Each Federal agency
must be able to come in freely.

The Crramman. Yon note that the only apparent response of the
Ted to the holder-in-due-course rule issued by the FTC s Chairman
TBurns’ letter and the accompanying staff memorandum, hoth of which
you characterized as defending the interests of the hanks.

Tasn’t the Fed alse issued its own proposed rule similar to the FT('s
provosal to extend the present rule to creditors?

To your knowledge, is the Fed not following up its own proposal
withan investigation?

Mr. ITarpEr, To my knowledgo, it is not, That knowledge may be
wrong. To my knowledge-—and my knowledge comes from responses to
Jetters which I have sent and to reading the Board's annual report and
other documents that have been made public.

-+ »a enforcing consumer pro-
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’Irhope 't}mt I i‘,aél be corrected on this,

. 10 my knowledge, there has been ez initiati i :

investiontion, HE on of an independent:
There has been solicitation of comments from the banking industry

.

and from other interested parties: by ! i

i rom A it, I know lepe ;
Mavestigntion parties; but, ow of no independent
thﬁ:si i}timderslt_ztmd, wléatfﬂ‘my dlid was state in the Federal Register

b1l the creditor part of the rule is adopted, which it hasn't been v
th(}:}i will have to respond, prec st been yet,

Therefore, they have asked for comments t ' [ j

¢ s s to be se ¢
and to tho ETC. ent both to them

That is my understanding,

: l%‘o (..51;uug\mN. What in your view is the souree of the problem with
tll?' ; cjd b IS, 1t o, matter of inadequate staff, inadequate resources in
this area? Is it & matter of attitude, or is it a matter of both ?

] Lfli)IL\'RPER. I l'ealI)',(‘lon't;lclxo\\u I was talking just before the hear-
%)I;ﬁtzitoqout the staﬂlilni,:r llmll4 (ziierlelItosorw has tremendous responsi-

e, as you well know, both within and beyond the consumer pro-

oo, a8 3 vond the consumer pro
It is just impossible for me to say w i i

il  to say whether their staff is larece

enough or whether it is a question of will. ( =

. My view is that the section 18(f) (1) rulemaking authority is very
important and ultimately can protect the consumers, at least in some
areas, more than disclosure requirements such as truth in lending, and
'tll;u.t’, 1lt- should be given very high priority by the Federal Reserve

oard. ’ ' ‘

. Problems that can only he addressed through a lot of paperwork and
very indirectly by something like truth-inﬂznding disclosure can he
addressed much more directly by substantive rules whieh the Reserve
Board is empowered to develop under seetion 18( ) (1).

I would give it very high priovity, Whether or not it is a stafling
problem or not, it doesn’t seem to me in the past year and a half that
thoy have given it a high priority relative to other things.

The Cramatay, Let me ask a question aside and apart from what we
have been discussing,

We have had a lot of criticism, and it has been my fecling that con-
sumer protection laws, especially trath in lending, resulted in forms
that ave far too complicated, detailed; that they are a burden on the
creditor and that they are a hopeless maze for most constumers.

A few expert people who know & lot about credit can xain a lot from
them. The majority of le are j e i 'S

- Lho majority of people are just not either interested or able to
get tho kind of information they would get from a simpler form,

There has been some sentiment expressed by witnesses here, and it
has been my feeling that we can, even though we have to sacrifice some
of the details, the backup information, have a far shorter, briefer, more
comprehensible revelation to the consymer than we have at the
present. time, )

Tlm finance charge, true annual rate, period in most cases.

What is your reaction to that?

Mz, TIarerEr, I can't profess to he an expert. My reaction might not
be as negative as some ofher “self-professed” consumer advocates.

. Illgohevq. as T just indicated, that, regarding some issues, truth in
ending tries to have the creditor say in fine print, I am doing some-
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thing I shouldn’t be doing—most consumers are not sophisticated
enough to appreciate that. (

Many of these issues could be covered by more substantive rules which
would not require complicated disclosure but would just state that the
creditor could not engage in certain practices.

1 think credit life insurance, which you have yourself held hearings
on and are familiar with, is such an isste.

I mentioned the Reserve Board has been unhappy, they say, with
the disclosure requirements on this issue. I think that is an area where
rather than requiring more detailed disclosure of how much fair bar-
gaining there was—-they suggest giving the consumer 60 days to
retract—just require that the bank or the creditor act as a fiduciary
aud not take an unreasonable profit and don’t have him disclose what
the backeround is. Make it very simple.

Realistically, we all know—and any legal service attorney who is
heing honest with you, a consumer attorney who is being honest will
verify—that truth in lending is nsed for counterclaims and defenses
on collections,

Tt is 2 tool and one of the only tools that consumer debtors have had
to defend themselves in these kinds of snits, All the cards have always
been in the ereditor’s hand, Truth in lending has given a few eards to
the borrower,

That is

The Cuamraaxn. That sure wasn’t the purpose, I can tell you as the
author of the bill, The purpose was to give the consnmer information
=0 he could shop for eredit intelligently, so you had real competition
in eredit, so the consumer could know when he borrows from one person
at 6 pereent and then borrows from another at 10 that the 6 was lower
than the 10,

Jefore, he didn't have uny idea because of all of the complicated
ways of expressing what the rate was and also so he would know what
his finance charge was so he would know what he is paying in credit
in addition to what he is buying, :

My, Harerr. T think he could be given hetter cards by rules such
as the Federal Trade Commission’s proposed fair trade practice rules.

Tf substantive rules like those are implemented and backed up by
Congress—because they will be challenged, if they are pasced, and vou
ean’t just give the general rulemaking authority to the FTC and not
expect to not have to back it up,

Tf those are backed up. T think you have a much better system than
trvingto do these other things through the backdoor.

The Cizamraran. Thank yon very, very much.

Your testimony has been most helpful.

[ Complete statement of Mr. Farper follows:]

SPATEMENT 0F Micrarn C. TIARPER CENTER ¥or T.AW AND Socrarn Pm.rcf‘?’ﬁ.\\

T appreciate the invitation to participate in your Committee's important Yo«
view of the consumer protection enforcement activitieg of the major hanlk regi-
Intory agencies, The consumer interest in fair freatment in the credit {ndusiry
conitinues to ineresse as the importance of consumer eredit and the varianee in
the Torms which if assumes continues to expand in our economy. Beecanse of the
laree role which finanelal institutions play in the consumer eredit industry, the
foderal banking ageneleg must play a critical role in the protection of consumer
Intorests and legal rights,

T believe that Congressional oversight of the manner in which these agenciey
fulfill that rele 1s especlally sensitive heeause of the historical nature of the
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agencies, All of the bank regulatory agenecies can be characterized ag “sectoral”
rather than “functional.,” That is, like the CAB or the ICC, they fuliill various
functions regulating a particular industry, rather than fulfilling one particular
fanetion in the regulation of many industries, as for instance do the IMI'C, OSHA
and the Consumer Product Safety Commission. Agencies such as the FRB or
the FDIC perforce boeome particularly close to the sector of the economy which
they regulate. They must work closely with the component firms of that sector
in order to insure the seector’s smooth functioning and they must be somewhat
dependent on the component firms' cooperation, if for ao other reason than to
obtain adequate timely information about the industry. This is not necessarily
shocking or canse for periodie abolition of sectoral agencies, But when Congress
entrusts new responsibilities to such an agency, the full discharge of which may
force the agency to take positions unpopular with the industry which the agency
regulates and with which it has developed some working relationship for other
regulatory purposeg, Congress must carefully oversee how that agency inte-
grates its new responsibilitieg into its overall regulatory activity.

These remarks are probably particularly pertinent to situations in which Con-
gress grants a certnin type of regulatory authority generally to a functional
agency, but reserves this anthority for a particular industry to the sectoral agency
responsible for that industry. Congress took this course in its passage of Section
18(f) (1) of the amended Federal Trade Commission Act, reserving deceptive
and unfakr banking trade praciice rulemaking authority for the Federal Reserve
Board, Since I have made some attempt to monitor the Reserve Board's
exercise of its Sectioir 18{f) (1) rulemaking authority, I would like to focus
my testimony on this aspect of the bank regulating agencies’ consumer protection
responsibilities.

As you are aware, and the Iederal Reserve Board at least now seems to recog-
nize, Section 18(£) (1) imposes two separate and distinet obligationg upon the
Board. First, Section 18(f) (1) ohligates the Board to independently “preseribe
regulations to carry out the purposes of this gection, including regunlations
defining with specificity such unfair or deceptive acts or practices, and con-
taining requirements prescribed for the purpose of preventing such acts or
practices,” Second, whenever the Commission promulgates rules defining un-
fair acts or practices outside the banking industry, the Board must promulgate
substantially  similar regulations prohibiting similar unfair acts or practices
within the banking industry within sixty days after the Commission’s rules take
effect, unless it makes eertain affirmative findings,

We were concerned that because of the sectoral nature and history of the
Federal Regerve Board, the Board would not discharge these responsibilities as
effectively as the FTC can be expected to discharge its own Seection 18(%) (1)
mandate, On behalf of Consumers Union I have exchanged several letters ¢on-
cerning Section 18(£Y (1) with the Board’s Office of Saver and Consumer Affairs,
but aur concerns have not been allayed and indesd have increased as a result
of this correspondence (which I request be inserted into tlie record along with
wy testimony). :

OQur concerns were and are of two types. Iirst, we are concerned that the
Board will not affirmatively participate in unfair and deceptive banking trade
practices rulemaking. Second, we are concerned thai the Board will view its
Section 18(£) (1) role as that of an advocate of the interests of its sector, the
banking industry, and will thereby serve as a governmental adversary of the
FTC in its efforts to expand egnsumer credit protections, Unfortunately, wehave
seen evidence that both concerns are warranted.

First, from all public evidence, the Board seems thus far to have exercised
its Section 18(f) (1) rulemaking responsibilities in only the most passive of
fashions. The most important piece of evidence is the Board’s failure in the over
one and one hall year history of Section 18(£) (1) to commence a single inde-
pendent rulemaking proceeding. Indeed, there i3 no indication in the Board's
1975 Annual Beport to Congress on the BTC Improvement Act or in any other
publie document that the Board’s staff has even commenced any preliminary in-
vestigation of banking trade practices for the purpose of possible rnlemaking.

The Board’s Annual Report, as well as their. correspondence with my office,
statex that the Board's staff is instead sitting baeck and cataloguing complaints
filed by consumers and others to determine whether there is any discernable
pattern of complaints against partienlar bank practices or policies, I guess we
ean &l assume that no pattern has yet merged beeause no further investization
has been announced. The Annual Report states that the Board staff is reviewing

+

 there ig really little cause for concern because
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i i ising of “free checking”, but then sugrests
possible regulatory action as to advertising o O Intatey 15 iteel?
~rinning to address 2 problem, B
b i’}:n?ue"Board conti v ng to rely on the complaint process ag tie sole ba:ixs )fo‘rl
any independent Sew ¥ A 18(f) (1) rulemaking initiatives, it may be bf;'u‘i:
years before this Committee and American consumers will see any gv(eulc)e
that the Board considers this part of its Section 18(f) (1) respopsmihtles 1i:o ‘?
worthy of the Board's full attention, The Boaird should take several additiona
steps.in the immediate future. )
gt%ﬁsg t;)er}mpsx with Congressional direction, it should assign staff on a :c:ull
time basis to the development of rulemaking proposals axs well as the invest\.;mtn:’n
of complaints. Second, it should establish procedural regulations tok encvouracfa
the submission of rulemaking petitions from consumers and consumer adwloea‘tesi
Aloreover, it should actively solielt such petitions by cqmplamt responses .‘fpf
other mailings, and should index all complaints fer public information to a@ust
those seeking support for a petition. The Board should algo develop regulations
similar to those of the Commission to provide for the funding of efforts of con-
snmers and eonsumer groups to contribute to the Board’s Sectl_on 1'8(13).(1)_ rule-
making, The Comptroller General has ruled that sueh fundm_g jg within the
authority of federal agencies other than the Commission. Most 1_mp9rtantly, t'hg
Roard should commence as soon as possible a rulemnk@ng investlg_atlon focusse
on a particular problem; the Board must begin plncmg its rulemaking prqpedures
in operation so that those procedures become pur.t of 1'ts d_ay-to:day workings.

It is not difficult to set forth examples of possible Seetion 18(£) (1) rules. On
Mareh 6, 1975 Chairman Burns testified before a House _.subcommittee that pull)li-
cation and/or mandatory posting of certain interest rate mformat_ion by reg}uuted
hanks would be very useful to congumers, On Sept.ember 93 1975 Peter .bchu.(-k
of Consumers Union wrote Chairman Burns suggesting that the Board utilize its
Seotion 18(f) (1) authority v impose a requirement on all Federally-regulated

‘banks to post loan interest rates on their premises. Though Mr. Schuck has con-

Hinued to attempt to move the Bodrd to action through written and oral commu-
nications, we nge still waiting for the Board to propose regulations.

The Board might also extract ideas for rules from.such sources as its Trut_.h-
jn-Lending experiences and past Congressional heam.ngs. Both sources, for in-
stance, suggest that the Board should explprg’,ilevelmpxqg rules ‘\vhlch would pro-
seribe unfair and deceptive sales of credit life’and disability insurance b;\: cr’eduor
financial fnstitutions. Such a rule might takd a form suggested by the‘l* l‘Gg new
holder-in-due course rule. It could requird every contraet QE sale of credit 'hfe
or disability insurance by a creditor to inelude a clause stating that the creditor
{s acting as the borrewer's fidueiary and agent by arranging for the sale of the
insurance and is receiving only a verifiably reasonable commission or rebate from
the insurance company to cover lig transaction costs and a profit pmportmna{e
to that obtnined on the loan itself, Hearings held in the last decade by both this
Committee and the Antitrnst Subcommitee suggest the need foi such a regttlatn:gxr:
Furtherpore, the Federal Reserve Board's communts to Congress in its 1975
Annual Report concerning the inefifectiveness of .the Truth-in-Lending disclosure
requirements regarding credit life insurance indicate the Board should be inter-
ested in congidering o more substantive response to the problem, This i just an
idea; but it is an example of the gort of iu{lea that Section 18(f) (1) should have,
buf has not vet, cansed the Reserve Board fio generate, _

The passive manuer in which the Rese//ve Board has been disqharging its Sec-
tion 18(£) (1) rulemaking responsibilitie@ is reﬂect_ed not oply in its failure to
initiate any independent deceptive and Wifnir banking practices mlcmaking pro-
ceedings, but also in its respouse to Fedgial Trade Coqumssxon rulemaking initia-
tives, Since the passage of Section 18(£) ( 1}, the Grnqmlssiun has proposed two sets
of rules (“unfair credit practices” gAd “preservation of consumers' claims and
Cofenses”) which the Reserve Board recognizes would, if adopted, require the
Board to adopt substantially similaff rules within sixty days to apply to the huply
ing industry. The main response of ‘the Board to both proposals has been to solicit
comments on the rules through Federal Register notification that the rules would
foree them to promulgate similar rules if they could not malke certain a_ﬂ"lrmatxve
findings. The Board, however, has not initinted any affirmative in\'eth‘gatinn 101’
the banking industry to develop a record which would support application of rhe
rules to the banking industry.” . )

This failure is cause for concern for several reasons. Tirst, without an inde-
pendent investigation, the Board may feel pressured to decide on the Lisis of
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inadequate evidence that practices which the Commission has proseribed in its
rules are not unfair or deceptive when engaged in by the banking industry. As
I stated in may first letter to-the Board:

*{ilt would not be consigtent with the amended Federal Trade Commission
Act for the Board simply to-conclude to jusiify exiending the Commission’s
rules to the banking industry ; but if the Board had failed to develop an adequate
record, it might feel under some pressure from the banking industry to conclude
that similar banking practices where for some reason not unfair or deceptive,”?
Sixty days is itself suvely too short of a time for the Board to develop an
investigatory record to avert such pressure, The Commission spent over two years
investigating the nonbank credit industry preliminary to the proposal of each
set of its new creditor rules. .

Second, the Bonrd’s failure to conduct any independent investigation concerning
financial institutions’ use of credit practices proscribed by proposed Commission
rules would make it impossible for the Board to develop any rules which the
Commission did not itself adopt. The Board thns ignores its own Section 18(f) (1)

rulemaking authority. Finally, if the Commission’s proposal of a rule does
not prompt the Board to conduct any affirmative independent investigation of
bank practices, the Board will be more likely to merely reflect in its own
analysis the comments of banks submitted to the Board.

In response to our letters, the Board’s Office of Saver and Consumer Affairs
has advised us that an investigation relating to {he “unfair eredit practices”
rules may be conducted after the Board is informed by developments in the
Commission’s hearings on these rules. This response does §oow some sensitivity
to our concern, but it should also be recognized that the Board would be better
able to gain from and contribute fo developments in the Commission’s hearings
if it has already commenced its investigation of the banking industry.

In any event, given the finalization of the Commission’s seller “preservation of
consumers’ claims and defenses” rule the form of the credifor rule is not depend-
ent upon any future hearings. The Board therefore has no justification for not
immediately completing the Commission’s investigatory record regarding how
finanecial institutions’ practices would be affected by the ereditor rule. .

The Board’s response to the Commissions’ preservation rule brings me to
our second major concern—that the Board will view its Seetion 18(f) (1) role as
that of an advocate of the interests of the banking industry, This concern derives
from. the close working relationship the Board does and must have with the
banking industry for other regulatory purpeses and from general reports that
the Board was making some special efforts to nrge banks to participate in
Commission rulemaking proceedings, That. this coneern was nobt misplaced wasg
unfortunately nnderscored when on May 5 of this vear Chairman Burng wrote
Chairman Collier urging that the Commission modify and defer its new seller
“preservation of consumers' claims and defenges” vole. )

Chairman Burng® letter and the accompanying staff memorandum submitted
to Chairman Collier, which should both also be placed in the record of this
hearing, generally read like advocacy papers for the banking industry. 'With
the exception of one technical problem.disenssed in the memorandum, all the
Board’s arguments and analysis are addressed to alleviating the impact of
the Commission's preservation rule on creditorsi rather than to making the
rule a more effective. consumer protection device. The memorandum dogs not
generally attempt to suggest ways in which the rule might be framed to accom-
modate some of the Board’s creditor concerns without saerificing the rule's
purposes. I ask that my June 8 letter in behalf of Consumers Union to Chairman
Burns highlighting the extent to which the Board memorandum serves as a
creditor's brief against the rule and fails to provide objective analysis of the
consumer interests for which ihe Board is responsible be submitted info the
record. Since Chairman Burns was gracious enough fo respond personally fo
this letter, I believe that his response should also be inserted in the record,

The point is not that the Commission’s preservation rule is above the eritieism
of any one who is solicitons of the interests of consumers; that is of course not

1The Board's Annual Report to Congresg does state that “with respeet to the ‘unfair
eredit nractices’ rules in preparation for developing the Board’s comments to the Com-
migsion, Board staff has been studying the practices addressed by the ‘proposal with refer-
ence to the unfalrness analysis apglied by thie Commisslon and alternative approaches, , . ."
The exact nature of the Board's study s not elear from this statement, but it does not seem
to include the afirmative development of a record for ralemaking purposes,
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the case, Nor is the point thai the Board should not be protecting the smooth
functioning of our nation's credif system as well ag the fair treatment of con-
sumers within that system; of course the Board must do the former as well as
the latter. The point is that the only major assertive public response ofs the
Board to any Commission rulemaking initiatives, indeed the only assertive
Board action relating to Seetion 18(f) (1), has been an eleventh hour attempt
by Chairman Burns and the Board staff to advance arguments of the Board's
regulated constituency in order to prevent the implementation of a rule which
applies in its present promulgated form only to sellers and not to creditors. I
respectfully suggest that this does not bode well for the Federal Reserve Board’s
aetive exercise of its Section 18(f) (1) rulemaking responsibilities. I hope that
this Committee insures that this prediction is proved wrong by the Board.

In conclusion, I would like to reiterate the steps whicl the Reserve Board
should take now to defeat this prediction, First, it should develop Section 18(f)
(1) procedural regulations. These regulations should include provisions to en-
eourage public rulemaking petitions. and they should specify how the Board will
make investigatory responses to FXC proposed rules. The regulations should also
provide for Board funding of consuwmer amd consumer groups' participation in
the rulemaking process. Second, the Board should direct its staff to commence
its independent relemaking efforts immediately, Significant consumer credit ruleg
may take several years to develop. We can be assured there will be more than
enough delay after the process starts, Further delay in starting the process must
not be aceepted, -

The Caramarax, Our other witnesses are the Ionorable Governor
Philip C. Jackson, member of the Board of Governors of the Federal
Reserve System; Thomas C. O’Nell, Director of the Office of Banlk
Customer Affairs, accompanied by John J, Early, Director, Division
of Bank Supervision, I'DIC; and Thomas 1. Taylor, Associate Dep-
uty Comptroller, and Director, Consumer Affairs Division, Comptrol-
ler of the Currency. ,

STATEMENT OF A PANEL CONSISTING OF: PHILIP C. JACKR0N,
MEMBER, BOARD OF GOVERNORS, FEDERAL RESERVE SYSTEM,
ACCOMPANIED BY JANET HART, DEPUTY DIRECTOR, OFFICE OF
SAVER AND CONSUMER AFFAIRS: NATHANIEL BUTLER, SEC-
TION CHIEF; ED SCHMELZER, ACTING CHIEF, FAIR CREDIT
PRACTICES SECTION; AND FRANK 0'BRIEN, OFFICE OF PUBLIC
INFORMATION; THOMAS €, O'NELL, DIRECTOR, OFFICE OF BANK
CUSTOMER AFFAIRS, ACCOMPANIED BY JOHN J. EARLY, DIREC-
TOR, DIVISION OF BANK SUPERVISION, FDIC: AND THOMAS W.

- TAYLOR, DEPUTY COMPTROLLER, AND DIRECTOR, CONSUMER
AFFAIRS DIVISION, COMPTROLLER OF THE CURRENCY, ACCOM-
PANIED BY WESTBROOX MURPHY, DEPUTY COUNSEL FOR LAW

(rovernor Jacksox. Thank you. ‘ ' :

“The Crrarraran, Gentlemen, you may have had an opportunity to fol-
low the hearings we have had. Your agencies have been under con-
siderable fire. ] .

You got some of the flavor of that this morning. There was strenu-
ous criticism on the preceding 2 days, Tuesday and Wednesday.

We would like very much to hear from you on your progress in
enforcing the consumer protection laws. v

Governor Jackson, will you go ahead, sir? We Lope you can keep
vour remarks to about 10 minutes each, if possible, so we can have time
for questioning. : :
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Governor Jacksow. I will try to be more brief than that, My, Chair-
man,

As you know, we have responded to the questions the committee has
asked. We appreciate the opportunity to participate today on behalf
of the Board of Governors.

The Cramrman, We have quite a bit of material from you. We shall
insert material from the Regulatory Agencies in this hearing record
at the close of the testimony.

Governor Jacksox. I believe these questions outline the three prin-
cipal topics of the hearings; they cover the nature and extent of the
Board's Office of Saver and Consumer A ffairs, which acts on consumer
complaints. They deseribe the enforcement activitios in the consumer
credit area of hoth the Board of Governors and the Federal Reserve
System as a whole. They also speak to the vationale and the need for
t{xe complex regulatory scheme under the Consumer Credit Protection
Act.

In discharging its responsibilities under the Consumer Credit Pro-
tection Act, the Board of GGovernors must fulfill the role of writer and
promulgator of regulations under the statute, as well as that of en-
forcer of the statute for State member banks,

I would like to speak to the issue that some of the witnesses spoke to
on Tuesday, if T could; principally, the question about bank super-
vision and State laws.

As you will no doubt recall, the Board of Governors and the Federal
Reserve System has dual responsibility with the States for supervision
of State-member banks.

We have not preempted the responsibility of the State supervisors
of banks in the enforcement of State statutes as pertains to these
State member banks.

Many times our examinations are conducted jointly. We have re-
ported to the State organizations violations of State laws where we
have found them; and, furthermore, I think the most interesting fact
is that under these consumer protection statutes, in the general provi-
sions for State exemption, there is a provision for a State to apply
and secure exemption even for the enforcement of the State law with
regard to federally.chartered institutions.

Until 2 weeks ago, no State had done so. T think that in itself speaks
to the issue that is being discussed in connection with the State
authority versus the Federal.

The Board’s Office of Saver and Consumer A ffairs not only responds
to consumer complaints, but drafts regulations and interpretations to
implement the statute and assists our Division of Banking Supervi-
sion and Regulation in its enforcement responsibilities.

Our past enforcement efforts under the Consumer Credit Protection
Act, primarily concentrated on the Truth in Lending Act, have uti-
lized the standard hank examiration technique. However, the recent
rapid growth of consumer credit laws in general is leading us toward
changes in this approach.

These laws encompass such a broad range of highly technical sub-
jects that examiners understandably have difficulty, like the publie,
keeping up with the many details involved. We have also found that
the techniques needed for examination of bank practices and policies in

the consumer credit area are quite different from the approach which
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is appropriate for determining the safety and soundness of banks.

In recent months, a committee of the Board of GGovernors has been
studying various approaches to the enforcement of consumer credit
laws. This committee is striving to determine the best approach
toward this type of enforcement activity and to provide for uniform
techniques throughout oour relatively diverse system.

Several reserve banks have already established special teams and
procedures for enforcement of consumer credit regulations. These
teams consist of experts and provide helpful information to hanks,
particularly small banks where the burdens of technical compliance
are disproportionately large. These specialists are also working to
develop new techniques for examination that will meet the demands
for the more contemporaneous concepts of compliance with the new
regulations. Generally, these reserve banks are finding it appropriate
to separate enforcement for comp’iance under consumer credit legis-
lation from standard examinations on safety and soundness.

The Board shares the committee’s concern about the complexity of
the regulatory scheme that has arisen as a consequence of the Con-
sumer Credit Protection Act. In recent weeks, we have made some
recommendations to this committee for statutory simplification of
those aspects of the Truth in Lending Act applicable to closed end
credit. As soon as more practical experience is gained under the Fair
Credit Billing Act, similar recommendations for potential simplifi-
cation applicable to open end credit may be in order. One of the
recommendations made earlier—the possible limitation of creditor
liability to acts that significantly injure or mislead consumers—offers
some hope of a major change toward simplicity in the statute and its
implementation. .

In the board’s view, the principal reason that these statutes and
regulations are complex is that the credit systera in Amnierica is com-
plex beyond the ability of any one person or organization to com-
pletely understand. Qurs has become such a creglbomented‘ society
that the purchase of practically any type of good or service may
directly or indirectly involve the use of credit. It is thus axiomafic
that any statute or implementing regulation which is applicable to
credit in general will tend to be as complex as the system it is designed
to regulate. We feel that the best solution to this problem for the
future is to limit legislative corrective action to those particular fields
where significant public abuse has developed. )

The Board was pleased that the Congress recently authorized estab-
lishment of & Consumer Advisory Council which has the responsibility
to advise it on a broad range of consumer matters, We are also pleased
that, following public notice, a large number of qualified people has
indicated a willingness to serve on the Couneil. Final selection of
Council members is now being made. This Council should prove to be
beneficial in assisting the Board in its commitment toward effective
action in the regulatory and enforcement aspects of consumer credit
legislation, .

T will be happy to answer any of your questions.

[Complete presentation of the Federal Reserve may be found af

. 233.]

P The Crramaran. Thank you, sir.
Qur next witness, Mr. Thomas C. O'Nell,

76-557—T76——14
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Mr. Earey. If I may, Mr. Chaivman, T am John Early. With me is
Mr, O'Nell. Since April of this year he has been director of our Office
.of Bank Customer Affairs at the FDIC.

The FDIC is responsible for the administrative enforcement of all
consumer protection laws with respect to #lmost 9,000 insured non-
member banks. :

The Division of Bank Supervision and the Legal Division conduct
the examinations and the investigations and the Office of Bank Custo-
mer Affairs coordinates all of the FDIC's efforts to protect the con-
sumer interests of bank customers. :

We have 4 substantial examination program. As I say, we went into
over 7,000 banks last year; and we have a training program that is
being expanded significantly, We have submitted our responses to the
committec’s inquiries, and we hope that we can be helpful here this
morning with the chairman’s questiois. ‘

{Complete presentation of the FDIC may be found at p. 498.]

The Cuarryan, Thank you very much.

Mr. Taylor? ,

My, Tavror, Mr, Chairman, X appreciate this opportunity to repre-
sent the Qffice of the Comptroller of the Currency todsy in my ca-
pacity as director of the Consumer Affairs Division.

I would like to make a brief opening statement in addition to the
answers we provide to your questions.

QOur office has a deep commitment to consumer protection as it
relates to national banks,

In addition to being good public policy, attention to good relations
with consumers should result in sound banking. ;

The Comptroller perceived early on the need to establish a special
division in our office devoted to consumer affairs which would coordi-
nate the various activities the office was undertaking to assist the con-
sumer and enforce consumer protection laws.

This was before the Magnuson-Moss Warranty Federal Trade Com-
niission Improvement Act mandated that each bank regulatory agency
would have such a division. OQur Consumer Affairs Division was fully
operative by September 1974,

From our experience since that time, we have ascertained that our
examination efforts in enforcing consumer protection laws need to be
strengthened or given anew direction.

During 1975 and 1976, one of our regional offices conducted special-
ized examinations as a test project. The results of this project con-
vinced ns that there was substantially greater noncompliance with
consumer credit protection laws than we had previously thought and,
accordingly, we hiave decided to implement & crash program with the
{arget of examining for consumer protection purposes all national
banks within a 12-month period between 1976-77.

“Beginning this fall a select group of 250 examiners will undergo 2
weeks of intensive training in newly designed procedures for examina-
tion of national bank compliance with consumer protection laws.

The special consumer examination will cover truth in lending, equal
eredit apportunity, fair credit reporting, fair credit billing, fair houg-
ing, home mortgage disclosure, real estate settlement procedures, ad-
vertising, usury, and applicable State laws. ‘

Woe have isolated a number of the provisions of the laws affecting
these areas which we think merit more emphasis than others.

)
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Therefore, the new examination procedures will focus on those prog—
Tems which will result in a significantly adverse impact on consu};nellgé
Txaminers will be prepared to review note forms used by the ban
and to take a statistical sampling of their loans to review for eon-
formity with various statutory and, regulatory requlrementg.t L its vl

A bank’s lending policies also will be examined along with 1 s}vpoi«3
icies implementing consumer protection laws. Extenswe;;;tev 1%“ g}gﬂ
fending officers will I)BI?OH(};HCIL({({ {'10 agsist us in determining a bank’s
adherence to its own policy standards. o .
\d’]\}‘ii?ro violations I:)u'e detected during the examination, we will usle
the full authority of our office to see that these violations are qorrecte(’ .

Tn those instances where bank customers have been aggrieved, we
will use our authority to the fullest to correct the situation, .

Our office is devoting extensive resources to the consumer protection
aven in the form of processing consumer complaints and conducting
ssaminations. .

( \":}}:\1 rllx‘;we ;‘Eound that both consumers and banks have derived henefit
from the changes brought about by the new consumer protection laws.

Despite the necessary complexity of many of the regulations, in-

erensodl disclosure and more rigorous, nondiscriminatory credit guide-

Yines have served to educate the public and to improve relations be-

tween banls and their customers. i ) ]
T look forward to discussing with you this morning the matters cov-

ered in the questions that you submitted, the answers to which are m-

¢huded in the appendix to my statement. ' e
With your permission I would like to introduce “Banking Cireular
w0 % lioh is an indication to the national banks of our efforts in ex-

[ ¥ 1Y .
amining for consumer protection, : ‘
"The Crramraran. All right, sir. It will be placed in the record.

Document supplied {ollows:]
[ PP COMPTROTLER OF TIXE CURBRENCY,
ADMINISTRATOR OF NATIONAL BANKS, o
Washington, D.C., July 9, 1976,

Bangine CIRCULAR No. T3

v1 Presidents of A1l Nntional Banks, L
gﬂ\j&t: Compliance with Consumer Laws—Iixpa nded Fxamination Procequres.

Within the past few weelks the Comptroller's Otﬁce}ms begura_tn'gmplement new
exmmination procedures designed to better determine compliance by n_atinnal
banks with a number of statutes eglin('tj,e%to protect consumer interests, Key ele-

s new examination effort include . .
ments %ﬁnggleﬁgye rovised and greatly expanded o:.m,minatinn questmnnag*eg

which will enable the examiner to rwobe the pthios, Drnceagres and prac-
tiron of national banks for the purpose of assuring full c_tomphmme wwith the
vequirements of consumer protection statupes and ;ogulahons. )

Txpanded training programs whicl will require 2 mastery by assistant
examiners of the new consumeir-oriented examination procedures as a pre-

igite to obtaining a commission, .

re%%grd?ngt%ld follogvvup procedures which will requive our Regional Offices
to secure early bank correction of deflcient practices, . L

Tuvolvement by the Comptroller's Enforcement and Compliance ngismn in
assisting the Regional Offices in obtaining eorrection of deficiencies by re-
caleitrant i‘nsti’cution's—&tléro%zgh formal procedurey under the Financial In-
stitutions Supervisory Act when necessary.

Tlfgine\ir I:;.immIi)nution procedures injtinlly will concenfrate wpon, those prob-
tem nreas in wwhich noneompliance may have a significantly adverse impaet npon
consuniers, Wien it is discoverad that-customers have been harmed by noncot-
pliance, we are conﬁdeu}; that national banks will act in a manner consistent

-
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with the public’s faith and trust in them. It is expected that such actions wilk
include tuking whatever steps are deemed appropriate to vemedy conditions
resulting from violations of law, including restitution.

. The experience of our examination foree suggests that many defieient prac.
tices could be avoided simply by banks scerutinizing their own complianee more
carefully. Indeed, inadvertent violations are frequently caused by g failurs ot
bank officers and counsel to mateh an understanding of the law with an nware-
ness of tlm‘ details of the bank's procedures and practices. Beeause even highly
tgxchmcal violations of o number of these statutes can result in substantial plmi*
tive dnmf}ges awd protracted litigation, bank counsel, in partieular, must he alert
to (_Ieviatwns from statutory and regulntory requirements. A list of the statutes
which should be reviewed by bank counsel is attached to this Cireular,

In sum, the Comptroller’s Office intends to assure whatever degree of examiner
serutiny may be necessary to obtain conseientions bank complinnee with the re
qun'ements. of these statutes. I encourage eacl of you to anticipate this height.
ened exawiner inquiry by conducting your own thorough in-house review; uf
practices and procedures in thig complex, rapidly changing area.

Very truly yours,
Janmes B, Sarra,

Comp-tr Turrenc
Attuchument. . emptroller of the Currency.

Title Citation

Consumer Credit Protection Act:

Truth in Lending Actecm .. o 180 Ig.S.C-., 1601, Regulation Z (12 CFR

- . 226).
Fair Credit Billing Acte o -~ 15 I..I,GSC 1666, Regulation Z (12 CFR
226).
Consumer Leasing Act of 1076%.... 15 (.8.C, 1867, Regulation Z (12 CFR
226),
I«:air Credit Reporting Act——e.... 15 U.S.CL 1681,
EBqual Credit Opportunity Aet.._... 15 U.8.{, 10691, Regulation B (12 OFR
202). '
Equal Credit Opportunity Act )
Amendments of 1976 o 15 U.B.C, 1691, Regulation B (12 CFR
202).
Home Mortgage Disclosure Act, oo 12 T.8,C. 2801, Regulation C (12 CFR
; - 203). o
Renl Estate Settlement Procedures Aet. 12 TL&.CL 2001, Regulation X (24 OTR
. 3500).
¥air I¥o_using Act. 42 I;.S.)(‘. 3605,
Advertising—aeposits womocmacnoan 12 TS0, 8710, Regulation Q (12 CFR

217.8).

Interest—usury 12 .8, 85 and 86.

Applicable State laws
1 Bffective Mar, 23, 1977,

Mr. Tayror. Thank you, Mr. Chairman.

N [«(Eﬁlﬁplete presentation of the Comptroller’s office may be found at

The Cuarmryan. Thank yon, sir.

Thanl you, gentlemen.

Governor Jackson, 1:110 Board's Consumer Advisory Council was
%xlzeat(}*d in the Equal Credit Opportunity Act amendments signed in
March.

X . . : .

’(ﬁ} h:v l.ms'xt;al‘con S0 long in getting that group organized ?
~ Governor Jacksox. Two reasons, Mr. Chairman: No. 1, we wantod
an opportunity to get the public to respond and to see the people
iliroughout the country from various persuasions that would be
interested in serving on this,

For example, the lnst count I say~-and T personally reviewed every
name on the list—e had 438 people who were either recommended
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by Members of Congress or personally volunteered or were recom-
mended by other people.

TWe wrote to each one of those about whom we lacked sufficient
information and said, “You have been recommended, Would you
please give us some information about yourself and indicate affirma-
tively that you wish to serve,”

That took some time to get those responses back. Frankly, it has

aken further time to try to make up our minds on the selection. Our of
438 people, how do you pick 20 or 25 that are representative?

Tt is my hope that we will be able to complete that choice in the next
few days.

The Crratraan. You heard Mr. Harper testify carlier.

On Tuesday the Consumer Federation of Ameriea also raised sharp
questions about the Office of Saver and Consumer Affairs, .

Do you want to respond to Mr, Iarper’'s statement or Ms. O’Reilly's?

Governor Jacksox. I didn’t hear Ms. O’Reilly’s statement. I think
1 could respond in some ways to Mr, arper’s statgment.

First, as pertains to the Federal Trade Commission’s rule pertaining
to sellers under the so-called holder-in-due-course approach. This par-
ticular rule was not promulgated by the Federal Trade Commission
under the provision of the statute applicable to comparable rules being
issued by the Board.

R0, therefore, our comments to the Federal Trade Commission were
not as a fellow regulator of this particular action, but rather as a
ecommentorin general.

1f you look at those comments, yon will see that we have not objected
tn the congcept of preservation of consumer claims and defenses. What
we have been concerned about is that the proposed rule in that case
left doubt as to the liability of participants in the credit process. Wo
were concerned that this might reduce the amount of eredit available
to constmers and thevefore be injurious to consumers,

We cannot factually tell you today that it has proved to be in-
jurions or not. In connection with the subsequent rule pertaining to
ereditors, on which the Board has initiated a rulemaking procedure,
we are monitoring very carefully and devoting considerable research
resaurees to determining to what extent the availability of eredit to
consnmers has been influenced by the rule applicable to sellers.

ITas three been a diminution of available eredit?

I1as it produced shifts in the sources of credit?

Tas it adversely impacted one type of seller versus another?

We are monitoring that extremely carefully. I would say, frankly,
that the rvesults, thus far, are inconclusive,

T personally feel that this is among the ways that we should he go-
ing about determining, on our own, the appropriatencss of extending
the rule to ereditors and to banks.

The Crzamzaan. It seems to me that Mr. Harper made a strong case,
and a strong case has been mwade before, that the Fed has been, very,
very slow in getting around to rulemaking proceedings,

One and a half years without any definitive action.

Governor Jackson. T would agree with that.

The Ciratraran. Why has it taken so very long?

T realize it is a big agency and I realize it is a big problem. Tt seems
to me you should be able to act in a matter of weeks and not days.
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Governor Jacgson. I am going to give you a personal opinion as
somebody who has come on the scene Juring this process.

I don’t know tha this is aue offieial, formal decision on the part of the
other members of the Board. Kirst, I think there is no question that

the available resources that the Board has for staff in this area have

been devoted primarily to the rulemaking process in implementing
the other consumer statutes, that Congress has recently passed where
there was a specific responsibility for rulemaking about a specific
subject in an act that would take cffect on a certain date, whether
it was Home Mortgage Diselosure, Equal Credit Opportunity, or Fair
Credit Billing.

The Cmammaw. I understand the latter point. T guess it was a
failure on the part of Congress to male it a specific date.

Tt seems to me this should be just as clear and definite a responsi-
bility of the Fed. The Fed is the one agency of the Government that
has absolutely unlimited resources. '

You have more resources than the Treasury has. You can print
money. There is nothing you can’t do. You don’t even have to submit
your budget to the Congress. You don’t have an appropriation to
worry about. There is no limit to what you can do.

Tt is just a marvelous agency. If aunybody wants a fantasy about
being a miser and having all kinds of gold. you just imagine yourself
as being Governor of the Federal Reserve Board. '

Tt would sceme to me you are well equipped to do the job. At least
g'ovi hg&cve the financial resources to do the j og. You are charged by law

odoit.

Governor Jackson, T see the point you have made, Mr. Chairman.

At the same time, T would assure you that the amount, of money wo
spend is subject to intense serutiny ‘and constant self-criticism.

The Caamramax. Of course,

I am not saying that a nickel has heen spent. improperly. What T am
saying is that you have a responsibility under the law, and if vou
don’t spend the money—which you have not done in this case—it seoms
to me you are not following the law.

Governor Jacxsox. I can't entirely defend our actions in this area.
I do not intend to. )

As T say. the technical expertise that we have in the way of staff
that would know how to address this area has been primarily involved
in these ~urrent issues, '

Second : We have not been able to identify—and as Mr. ITarper
mentioned—we do monitor 2l the consumer complaints that wo et
to see if there is any pattern that would indicate that there is & sub-
stantial area where the banks have been abusive in the way of unfair
and deceptive practices to consumers,

Thus far we have not identified any substantial trend of problems
as a result of those types of consumer camplaints.

Third: We have initiated a study and have looked into the issie
of whether the practices of banks in offering savings accounts to con-
sumers constitute an unfair and deceptive practice; and whether or
not it would be appropriate to mandate or require that a certain con-
cept of interest, for instance, be mandated throughout the country.

Our preliminary conclusion is that that would be a mistake, at
Yeast on o staff level that is the recommendation.

ks
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In addition, we are working with another group, an industry group,
toward trying to see if it would be possible to have an industry code
for bani advertising, a so-called fair advertising code—I have for~
gotten the exact acronym that is applied to it. o

I think to the extent you can get any industry to police itself, vou
have a better result than if you have a mandated, procrustean Fed-
eral guide. , ) i .

Our participation with this group has been directed toward achiev-
ing the objectives of the act. I would not try to suggest that we have
completely implemented the intent of that statute. .

The Cramaran. Not only haven’t completely implemented it, but
you haven’t issued a single rulemaking proceeding. :

Have you assigned staff to this as was suggested by Mr. Harper,.
assigned staff to rulemaking ?

Governor JacksoN. Not solely assigned to that task.

The Cramrman. Have you solicited proposed rules in consumer
agencies?

Governor Jackson. No, sir. T am not aware of any.

The Crramaan. Well, it seems to me that after a year and a half,
there should be a record. It looks as if you are not taking the law
seriously. .

Governor Jacksow. I agree with you that it may look that way.

The Cuamaran. What do you expect to do from here on?

(Governor JacrsoN. Do something about it.

The Ciratrayran, When? )

Governor Jacrson. Well, I started again yesterday.

[Laughter,] o .

Governor Jacksow. Just to be candid with. yeu, Mr. Chairman, I
focused personally on the statute as it applied to our initiating rules
in this area aside from our relationship with the Federal Trade Com-
mission’s issuance of rules; and I asked the stafl to please supply
me with a copy of the statute. i o :

I said, “What is this independent rulemaking authority all about,
and what have we done about it.” The answer was, “Very little,”
aside from the matters I have already discussed.

The Craamyan. Well, this is what, the 29th of July?

(Governor Jacxson. Yes, : .

The Cramuan. On the 20th of August, would you give us a report
on the progress? ;

Governor Jacksox. I would be happy to.

The Cmamaman. On a related subject, 3Mr. Jackson, I have been
even more appalled ab the failure of the Federal Reserve—and the
other banking agencies—to take any action with respect to the 1968
act, housing act, that provides for equal credit opportunity.

That was the law of the land in 1968. The Federal Reserve Board,
among others, was charged with providing for enforcing that law.

To the best of your knowledge, neither the Federal Reserve Board,
the Comptroller, the FDIC has done anything. They haven’t issued
regulations; they haven't required the banks to keep a record on loan
turndowns, which is absolutely essential to determine whether or not
2 black person with an equal income, an equal job, supposedly, has
been turned down where white people have been able to get loans.

The same thing with respect to sex. No recordkeeping has been re-~
quired on that, ‘ :
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Eight years. Not a year and a half, but § vears. Nothing.

What is the answer with respect to this law? It is a law,bpassed by
the Congress; expecting, of course—and charged to the I'ederal Re-
serve Board—the responsibility fop carrying it out,

Why hasn’t something been done? K

({ovemor JACKSON, As you know, something was recently done.

The Crratraran, Recenily, I think within the last few days, the

Chairman of the Federal Reserve Board did indicat i
nod ponap of th dicate some small aetion

X_"Vhy did it tale so long ?
&x‘ }oveénor Jacrsox. I ean’t answer, sir,
18 CHAIRMAN. How likely is it we are going to wet 4
o ¥ going t get real progress

Whatisit?

What kind of progress do we get?
mg}(élverx}oy J}Acnspz\r. I would ’c}hink the issue is going to center around

- Ue 1alr housing statute that you refer to, but the equal credi
opportunity statute, j ’ qual oredit
A o e 2 3

First: There is some question about the enforcement capacity of
other Federal agencies under title VIII, section 803, that you are re-
ferring to, However, there is absolutely no question whatever about
the enforcement capacity under Bqual Credit.
nm.;:;};)&d Undcl\xzthqémll()redllt. you have additional bases of dis-
. 101 ; and 1t not only applies to one narrow field, housing eredit
burt to all credit, ’ g oredit
1 I‘Igelpr?posed romﬂ:ttti(%ns that the board has put out for »ublic com-
nent o aave, as part of it, a proposal for special data-Eoeni
housing eredit. P P wieeping for

Let me grive you an ilfustration of the difficulty of the problem.

o The chief enforcer of title VIIT is the Department of Housing and

ilban Development. While T am not trying to suggest criticism, of
them when T malke this comment, the Department of Housing and
T,;vaan _Development In every application for mortgage inswrance i
recent years has had a data-keeping requirement on race «nd sex.

’.I‘ %ms far, T am not aware that they have found this data-keeping
produetive as part of their enforcement process, It is an issue that is
no}i‘ .'Its eg.ﬁy as it might appear. '

1o CirarmaN, Of course, hecanse they don’t h 4 i
) 50, se the ave bank examiners
theﬁ; don’t go 111_1 and analyze that data, ‘ ,
you studied the data, it would show a clea 3 i

If you d the ¢ ¥ r pattern of no dis-

cm(zsunm‘lon or discrimination. P o dis

1overnor Jaexson. T am afraid vou misunde o 1

! IN. : § rstand. They do have

total examination authority aver all’ i Iministrati

1] exs : all Federal Housing Administration-
approved matters, i nistration
d T hg CI{;}IBMA;«. What I am talking about, the discrimination on
fm part of specific financial mstifutions. T am saying with respect to
mencial institutions, HTUD does not have the kind of systematic ex-
amiration of the financial institutions that the Fed has.

Governor Jacksox. I disagree.

(I:he Crratraran, And the other agencies represented here have.

. rmfffc‘*rnnr Jacxson, T dieagree with you. I was the principal execu-
ve oflicer of & federally, FITA-approved mortgagee, Wao had exam-

iners {rom the Department of ITousine and Urban Dey
in our facilities periodically. v Development; coms

e e S
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~ The Crzatrman. What kind of institution did you have?

Governor JacksoN. A mortgage company.

The Cratryaxn. A mortgage banker? ) ..

Governor JAcKsoN, Right, We were subject to the supervision of
the Department of Uousing and Urban Development. .

The Crammax. That ig a little different than 2 commercial bank
oran S, & L. . o

Governor JacksoN., But the fundamental principle is the same.

The Cuamaran. The prineiple may be the same, but I think ysu
would agree ITUD doesn’t spend the kind of time, effort, enerazy,
and resources in examining commercial banks that the bank exam-
iners do,

Giovernor JAckson. Yes, sir.

The Crramaan. Or 8. & L.s8

{(Fovernor Jackson, I would agree with you.

TBut this is an area where it is my expetience, as somebody who
has been participating in that credit process for a number of years,
that it is ene thing to be suspicious and another thing to prove,

The Cramraman. It may well be, but it seems logical to us, and we
have good strong testimony from civil rights groups and others, that
unless you do have a record of turndewns by race, it is very hard to
show whether there was diserimination or no discrimination.

Doesn’t that moke sense?

Governor Jacxson, As you know, the regulation has already been
issued under the Equal Credit Opportunity Act, It was issued last
year.

" It includes Tetention of certain information.

The Cramrymaxn. Instead of imposing a recordkeeping system in your
July 15 regulation B that you cireulated, you invite further comment
on the issue.

You say three or four times in your text that the invitation for
comments should not be mistaken for a requirement to maintain racial
recordkeeping,

As I say, the testimony we have is overwhelming that this is the
fundamental basis for effective enforeement of the antidiserimination
provision in the law.

You don’t have the basis if you don’t know the facts, It is very
hard to determine whether the law is being violated or not being
violated, and the basis for determining that.

Governor Jacrson. Some of the witnesses that participated in the
Egual Credit Opportunity hearing, before those rules were put out
for comment, urged the Board not to require datakeeping,

The Cramraax. Oh, I know, Some of them say that it is diserimi-
natory if yon keep a record. ;

The overwhelming majority of witnesses—and certainly the logic
seerns to me—to be on the side of keeping a record so that you know
whether a banlk is obeying the law or not.

Obviously, if you have a situation where yon have 1,000 loans
made to blacks, and 4,000 Ioans made to whites, and you have an equal
number of applicants from both races, and you find that on the busis
of income, and on the basis of credit records and so forth, that the
blacks’ record is just about as good as the whites, there is a basis there
for following up to determine whether or not there has been discrimi-
nation,

|




212

It scems quite conspicuous, absent that, there is no specific evidence
that you are following up.

Governor Jackson. I understand the point you are making.

The Cramarax. Can we at least get your comment that some form
of racial notation and recordkeeping information will be included
in the recordkeeping business? '

Governor Jacksox. No, sir. I don’t speak for the Federal Reserve
Board. I have six other colleagues who will share in the decision.

The Cuamrymax. You are the man they are locking to. You are the
specialist, You are the expert of those six men.

(Governor Jacksox, I personally happen to think that it is appro-
priate, but I cannot give you the assurance you ask for, Mr, Chairman.

he Cramraran, Well, T can't expect you to give me the assurance
of Low they are going to vote.

You can give me the indication of how you feel about it. Do you
favor it? .

Governor Jackson. Yes, I do. I personally favor it. There is no
guestion about that, I can’t give you the assurance that the Board
will put out the rule in the form you requested.

The Crzamrman. Do you maintain anay liaison with consumer groups?

Governor Jacssox. Do I personally? '

The Cramyax. Yes, sir. Do you stay in touch with them to find out
wlat their views are on these matters and get their recomendations
asto how you can do 2 more effective job?

Governor Jacksox. I have tried to develop a personal relationship
with consumer groups.

The Crrararax. What groups do you do that with?

Governor Jacksox. I tried to secure the assistance of the American
Civil Liberties Union in trying to develop a more personal relation-
ship with people like Mr. Harper, Mr. Kuhn from the public interest
research group.

The Cramyax. How about the CFA~—Consumer Federation of
Ameriea? : '

What you are talking about, I think, is Mr. Harper's group, and
I also think very highly of the American Civil Liberties Union, But
they aren’t really consumer groups; are they ? ‘

At least the Civil Libertics Union is not usually construed as a con-
sumers group. ‘

Governor Jacxsox. It is a purely personal matter. I happen to know
the director there. I was seeking personal assistance.

The Cmamay. My question related to consumer groups, like the
‘Consumer Federation of America.

Do you have any relationship with them?

GGovernor Jacksoxn. I personally do not, Mr. Chairman.

The Crramman, Do you think it would be a good idea to develop
some conununication with them? I don’t mean you have to accept their
views, but to understand what they ave interested in and what their
recommendations are, :

Governor JacrsoN. Don't misunderstand me.

Wo are talking about two separate issues here; one, we are talking

ag)(}?t my personal relationship and second, the relationship of our
staff.
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We do have extensive relationships with the staff of those organiza-

tjons through our staff. ) ) i
The CrratrMAN. Will you give me a list, for the record of the agencies

at your staff systematically—- i )
thg(%emor JAngozv. Perhgps it is a simple matter—>Miss Hart, I be-

jeve, is here,
he%&,oifld you speak to the issues the chairman has asked me about?

She is Deputy Director of the Division of Consumer Affairs.

The Cramscan, Will you tell us what consumer groups the staff
systematically stays in touch with, solicits their opinion with respect
16 enforcement of the consumer protection laws?

Ms. Harr. Can I ask Mr. Schmelzer and Mr. Butler to respond to
that?

They are the section chiefs. .

My, Borrer. Mr. Chairman, T am Nathaniel Butler, ;

T would have difficulty responding to your question because you
aslced for a systematic contact with various groups. It is very unsys-
tematic. When you have a problem that raises racial issues, you would
o to groups that are concerned with race dl.‘RCl‘lml‘n{LthIl.

‘When you have a problem that deals with alienage, and ancestry,
vou tend to go to something like MALDEF—Mexican American Legal
Defense Fund. .

The Cramyax. My question related to consumer credit groups.

Mr. Burrer. I am in charge of the section of equal credit oppor-
{unity. This is an antidiscrimination statute more than o consumer
protection statute. i

The Crramaan. Well, the other gentleman with you—o

Ms. Hart. May I make one point as to the Consumer Tederation?

The staff did solicit their testimony, their contribution when we were
developing the amendments to the Equal Credit Opportunity Act.

Wo dircctly contacted them and asked them to appear. They did
appear. We received their comments.

The Cratraran. That was the CFA%

Ms. FLarT. Yes, . ‘

Tho CrarmaraN. Ts that the one time you have? )

Ms. Harr, That is the principal recent instance that I can recall.

Mr. Scrmerzer. T am in charge of the fair practices section. I guess
the best way I can respond to your question is within the context of
our npeoming hearings on the new Consumer Leasing Act, which will
be on August 3—next Tuesday. )

Wo have met informally with members of the Consumers Union,
Mr. Silbergeld. We have tried to schedule sessions with other con-
sumer groups. We have invited all of them specifically to participate
in the upcoming hearing. i o

Tnforturately, they are not going to be able to participate. They
have stated that they did not have the time to review the issues and
to testify. .

Tn fact, we made a special effort last week to personally call them
and remind them of the hearings and comment period on the proposed
regulation. . . ;

Unfortunately, now the hearings will not have any consumer repre-
centation, despite the fact that we made every effort to solicit their

participation.
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The Crarrytan, What is the timing again on these hearings?
Mr. Scmymrzer. August 3. Notice on the hearings went out. about

:c)];leigglllsgf&;ruly, notifying them we would be having the hearings

The Cramatan., Would you be willing ¢ ot st *
them if they couldn’t appeay? Hing 1o ccept statements from

Mr. Scrverzer. Ob, certainly.
[The following was submitted for the record H|

I have compiled the following list of organizations which staff of the Office
x?'ftiso%lv% fr;%ecgzéit:ﬁegg %ﬁa&s hézd eontactid, iliviting them to appear, in prepa-
f : n the Consumer Less eee -
mentg totfi'he(ljcqual Cre(}it Opportunity Act, asiig Act and the recent amend
« Un the Consumer Leasing Act, the following orzanizati ed
Center for the Study of Responsive Law, § organtzations were contacted :
1010 X Street, N.W,,
Washington, D.C, 20008,
Mark B, Budnitz, Direetor,
National Consumer Law Center,
One Court Street,
Boston, Massachusetts 02108,
Center for National Policy Review,
Catholic University Law Sehool,
‘Washington, D.C. 20017,
Ms, Roberta Madden, Director,
Consumer Protection Center,
1779 Government Street,
Baton Rouge, Louisiana 70802,
Mg, Alice Tepper Marlin,
Council on Eeconomic Prioritiey,
& Fifth Avenue,
New York, New York 10011,
Mr, Frank Damrell, Jr,,
President,
Consumer Federation of California,
P.0, Box 3148,
Modesto, California 95393,
Mrs. Shirley Goldinger,
Jgresident.
0% Angeles and Orange County Chapter
644 Tiger Trail Road. ¥ Chapter, GG,
Los Angeles, California 90049,
Bernard Kamins, Executive Secretary,
" American Consumers Council,
P.0. Box 24207,
Los Angeles, California 90024,
Mrs. J. O. Danley, Secretary,
Consumer Panel of Americs,
1424 Windsor Drive,
San Befnardino, California 92404,
Ms. Kay Pachtner, Executive Director,
San Francisco Consumer Action,
26 Seventh Street, o
San Franecisco, California,
Dr. Currin V. Shields, Chairman,
COCO Steering Committee,
6480 Camino de Michael,
Tueson, Arizona 85718,
Mrs. Hllen Zawel, President,
National Consumer Congrass,
Room 1018,
1846 Connecticut Avenue, N.W,,
Washington, D.C. 20036,

i,
i
i
I
B
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Ms, Ellen Haas,

Acting Executive Director,
Natignal Consumer League,

1785 Massachusetts Avenue, N.W.,
Washington, D.0. 200386,

Mr. Bdward Metzen, Executive Secretary,
Ameriean Council on Consumer Interests,
238 Stanley Hall,

University of Missouri,
Columbia, Missouri 65201,

Mz, Cherrie Bolling, Chairman,
Congsumers United of Palo Alto,
Box 311,

Pale Alto, California 94302,

Consumer Iederation of Ameriea,
10120 4th Street, N.W,,
Washington, D.C,, 20005,

Consumer’s Union,

1714 Massachusetts Ave, N.W,,
Washington, D.C, 20036,

National Consumer Law Center, Ine,
One Court Street,

Boston, Massachusetts 02108,

2, On the Xqual Credit Opportunity Act smendmenty, the following Orga-
nizations were contacted:

Mr, Al Perez, Director,
Mexican-American Legal Defense and Eductition Fund,
Washington, D.G, 26036,

{(Through Mr. Perez),
Mr. Morxris J. Baller, :
Mexican-American Legal Defense and Education Fund,
San Francisco; California.

- Mr. Ed, Terrones,

National Couneil of LaRaza,
Washington, D.C.
Mr. Richard C, Seibert,
Consunmer Complaint and Education Division,
QOffice of the Commissioner of Banks,
State Office Building,
Government Center,
100 Cambridge Street,
oston, Massachusetts 02202,
Ms. Karen IFox,
Warhington State Human Rights Commission,
Olympia, Washington 98504,
Mr. Edward Holmgren, Director,
National Committee Against Discrimination in Heusing,
1425 3 Street, N.W,,
Washington, D,C. 20005,
Mr. Bates,
Washington Metropolitan Push,
1532 Q Street, N.W,, :
Washington, INLC.

~ Ms, Lucy Edwards,

Asgistant General Counsel,
U.8, Commission on Civil Rights,
1121 Vermont Avenue, N.W,,
Room 606, .
Washington, D.C. 20425
Ms, Faye Mensch,
Ameriean Association of Retired Persons,
1960 K Street, N,W,,
Washington, D.C.

The Cmamman. Let me ask Mr. Early: I take it from the answers
you submitted to our questions that compliance reviews are conducted
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in the course of examinations by regular bank examiners who had
some special training in consumer protection laws; is that right?
Mr. Barry. Yes, actually, our compliance, our examination for con-
:ﬁmer ptrotect‘twéltllaws 1s o separate examination. It is conducted for
fie most part at the same time as the safety and soun tamina-
tloIn is conducted. Y Ancss examing
t is a separate examination report prepared by—it could be the
same, could be a different examiner in charge of the safef -
nesis aspects of the examination. B0 % e thisty ind sound
4. separate report is prepared. An examiner signs off on it for the
various consumer protection laws. We regard it really as a geparate
report for consumer protection purposes.
The Crairman. Do newly hired assistant experts conduct compli-
ance reviews with only 1 hour of instruction in truth in lending ¢
{}33 t-h% is true,I how cﬁl they be expected to do an adequate joh?
Mr, Marny, I wouldnt say they conducte lance
et RT. ] y they {ucted those compliance
I think they might participate in them. They cortai
) pax hem, ertain] uldn’
in charge of the examinations, I don’t believe. 7 y wouldnt be
The bfmnmmmj, Mr. O'Nell, would you agree with that?
Mr. O’NErL. Sir, I agree with Mr, Barly, They may assist on some
of the routine aspects of it. They would be under the charge of a
sarclg}or eéammer or agsmtant examiner,
416 UHAIRMAN, Say then, the more experienced examiners
much instruction do they hmjé intruth in lexﬁling? o how
. Mr. Earuy, Our total training program, formal training program
In, our school for assistant examiners and our school for senior assist-
ants and our school for examiners amounts to about 7 or 8 hours in the
clzissroom. '
t could probably double or do more than that i a
sui& ou probably on the outside, I am
ter our recent fair housing hearings over here, M i
] g Mr. Chairman
’5‘171: TJg‘é)ﬁ)eloolste(cli at t}ils pqogranig and reviewed it and coneluded that
e would expand our training efforts in t} i . ig-
mfé.)cantly. g the entire consumer areq sig
ur goal right now this year is to move immedi fr i
or 8 hours to about 30 hours. " medistely from this 7
g‘gm IC}HAIRMQN. That will begin next year?
I, liary, Yes, actually, the way I think the thine will develon
it will be almost a full week course, We will b mpliance oxomis
v < > . ave G -
na%ons Cfor the better part of a week. Prupliance exvmi
1e Crrammaran. I am glad to see you are moving on that. T wo
1 Fhy § , . nder
why it has taken so long to gear up the expanded?training in view of
thg fact that these laws have been on the hooks for some time.
arngn"&%fgﬁléff am I}FOt sué'ci why. We think we have been covering the
', tcognize 7 or 8 hours is not sufficient. :
h&%? d(gle eognize uflicient. Perhaps we should
16 Crramaran. Has the FDIC ever considered conducting sepa
. : (.‘ 7 4 A ‘& te
examinations by specially train i 6T Srotattit
cog\upliance? Y Sp ¥ ed examiners for consumer protection
Mr, Earty, More and more the need for specializati ink, i
Mr., 1 d pecialization, I think, is
t“'ie‘ elopnlxg. The laws are complex, they are difficult. That's the ma%or-
reason, the reason I see why we probably will be moving in the direc~

]
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tion of specialization, As of now, we still feel our examiners are nob
so provincial that they can't handle both the safety and soundness in
the consumer protection aspects of our work, .

Personally I can see more and more as we discuss these things at
the corporation that the laws, the detail and so forth, the requirements
of specialization are there. I think that’s the direction we will be
moving in.

The Cmaman. You agree that the FDIC’s authority to order af-
firmative action, to correct violations is broad and includes authority
to order restitution; and you acknowledged in earlier hearings that
your examiners found truth-in-lending violations in something like
2815 percent, more than one-fourth of their examinations, 4

Yet you say you have not found it necessary to order any type of
monetary recovery for consumers. Why not?

Mr, Earvy. Yes; we haven’t, and I think on the complaint process
there perhaps has been some correction and restitution. On the regu-
lar examination process, it is not go. v )

Certainly, it is an area that we are giving consideration to. At a
minimum, we should be, I think when violations are uncovered dur-
ing an examination perhaps requiring—we do require correction by
the bank in their practice and procedures so similar incidents will be
avoided in the future. - . i .

That’s a prospective thing and we should be giving consideration
to acting more affirmatively, having a new disclosure statement, and
perhaps monetary restitution in the appropriate circumstances.

We haven’t done it to date. L ,

The Cmarraman, You also say you haven’t publicized violations dis-
covered to date, ‘ ‘

Why not? Wouldn’t that be a good deterrent? It wouldn’t affect the
safety and soundness of banks.

Mvr. Earvy. T don’t think it would affect safety and soundness in most
cases. Visibility does have a lot to say for it.

To date we have not donoe that. There has heen considerable discus-
sion of that, whether our authority is clear. We have not publicized any
major cases,

The Crrazrman. Let me ask Mr, Jackson and Mr., Taylor to comment,
too.

Have you ordered any type of monetary recovery for consumers,
Governor Jackson?

Governor Jacxson. I am not aware of any, We have one case under
discussion right now with a bank where we found the bank had made a
computer error in caleulating interest. ‘

‘We are discussing with the banlk an agreement whereby it would re-
store to the consumers the amounts collected improperly.

The Crmarrnan. You see here we have a case—and T think the FDIC
deserves a lot of credit for having made the kind of very clear mathe-
fnagi.cul determination of the proportion of violations of truth in

ending,

’I‘heq{:}’rr found it very substantial; 2814 percent is guite shocking, it
seems to me. I have no reason to suspect theirs would be much different
than the Federal Reserve-administered banks or the Comptroller-ad-
ministered banks. o

It does seem to cry out for some effective remedy. One effective rem-
edy would be to order restitution.

2 e, ey T L W, L S S ey YT S
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You give me a single example. It seems to be quite an exception.

Governor JacksoN. We have found roughly 17 percent of the banks
had some violation. The important point to make in connection with
that fact, and otie of the subjects of this hearing, is that the vast ma-
jority—and I don’t have any figures that 1 could cite you to prove my
point—but the vast majority of these are purely technical violations,

They are not substantive from the consumer’s point of view.

Here, again, what damage has been done to the consumer that the
type at the bottom of the page was 6 point instead of 10 point?

The Crarraan. Obviously in that case there would be no recovery
that would be appropriate ¢

Governor JAcxson, That is right.

The Cmammman. What I would say is that with the vast number of
banks you have, the investigations you had, that if it is 17 percent in our
case, that’s hundreds and hundreds of violations. ’

I am sure there would be some where there would be a monetary re-
covery that would be appropriate. ‘

Governor Jacksox. I agree.

The Cranaan. Well, currently, you have no record of requiring
that, Why not?

(Governor Jacksox, The extent to which recovery has been mandated
issomething I don’t have a factual answer on.

‘The CrarMaN. Get me the record on that.

Governor Jacksox. The Board in the past has not mandated mone-
tary recovery for consumer overcharges, but as a matter of procedure, it
does instruct State-member banks to correct any violations. The Board
1s considering instituting a system task force to make recommendations
and develop procedures for a special compliance examination. The task
foree will consider, among other matters, what penalties and remedies
are appropriate, including the possibility of restitution, for various
kinds of violations.

.. The Crairazax. How many ? How many cases have you ordered res-
titution in?

Mr. Tavror, A subsequent review of the records indicate that the
number of banks iz 11,

The Cuamman. Get me the record. That seems to me to be g very
small number. It is better than one or none, but it is still small.

Mr. Tayror. If I may address that, this has been the result of our
special pilot project in one region. It represents probably a significant
bercentage of base inyolved in that project.

. The CrammaN. Why haven’t you released the names of the banks
involved in violation?

I'should ask Governor Jackson on that, too.

Mr, Tayror. We have considered this from time to time, sir, and con-
cluded that it was the intent and expectation of Congress that the bank-
Ing agencies would use the same private approach to consumer law en-
folrcement as they do in regard to other banking laws.

Tie Crrammax, How did you reach that conclusion ?

Mg. Tavror. This conclusion is reinforced by the eross references to
the Federal Institution Supervisory Act which contains the cense-and-

desist powers found in the CCPA and other recently enacted consumer
protection laws,
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The Cuamman, Let me say by and large I can understand discre~
tion; and I think I applaud discretion with respect to safety and
soundness, \

Obviously, that is sometimes vitally necessary. In fact, in most cases
it would be a mistake to disclose it, I would oppose, as I am sure you
would, éisclosing examiners’ reports. ) ]

In the case of violating a law, consumer protection law, it seems to
me that this is something that shounld be disclosed, It is a deterrent,

There is no reason the public shouldn’t kmow it, In the overwhelming
majority of cases it doesn't go to the safety and soundness of the bank.

If it is a meve technical violation, then that can be said. Then it can
be understood. I don’t think it would be going down to the inconven-
ienes of the bank, nnless they have a number of such violations,

Then people ought to know that,

Mr. Tavror, Mr. Chairman, may I, with your indulgence, intredues
Mr. Westbrook Murphy, Deputy Comptroller for Law. e would like
to address your question,

Mr, Murerny. Thank you, Mr. Chairman.

Mr. Schuek from the Consumer’s Union testified on this very point
yesterday. I was not present in the room. I have, however, read his pre-
pared statement, )

Ile talked very forcefully about the Comptroller’s failure to give
him the names of the baunks under an information act request.

I am delegated authority by the Comptroller to pass on the infor-
mation act request. I was the one who made that decision. It was my
signature on the letter.

I would simply, to make the record complete, ask the chairman’s
permission to insert a copyv of that response in the record.

The Cramaay, It will be done,

[Document to be submitted follows:]

OrpIcE OF THE COMPTROLLER OF TH® CUREENCY,
Washington, D.C., July 2, 1976.
Mr, PeTER I, SCHUCK,
Director, Washington Ofice,
Consumers Union, Washington, D.C,

Dear Mr. Scrnvex: On June 11, 1976, this Office received your appeal dated
June 9, 1976, of Ms, Austrian’s decision dated June 7, 1976, to deny “access to
and an opportunity to eopy those portions of {1) documents submitted to the
Comptroller's Office by national banks which concern the extent of their com-
plianee with the Truth-in-Lending Act, and (2) any analysis or summary by
the Qffice of the Comptroiler of those documents.”* As a basis for appeal you con-
tend or legal grounds that: (1) the first category of documents does not qualify
as records which are exempt under 12 C.IMR, §4.168(h) (§) [intra-ageney or inter-
agenev memorandn] becanse they were received from persons outside the ageney
and ({2) they do not qualify under 12 C.INR, §4.16(D) (8) because they were not
submitted as part of an examination, operation, or condition report, You farther
assert that the documents in the second category are factual summaries which
are not exenipt under the principles discussed in the case of Environmeninl Pro-
tection Agency v. Mink, 410 U.8. 13 (1973). On policy grounds you urge that we
exercise our discretion to make the requested documents public even if we deem
them to be exemnt under the Preedom of Information Act.

In my opinion, the documents are exempt from disclosure under 12 C.F.R.
§4.16(b) (4), (6), (7) and (8), X shall explain below the specific applcability of
each claim to the respeetive category. )

First, the documents in the first category are exempt ynder 12 CF.R. § 4.18(b)
{4} because they consist of finaneial information which relates to the business,
personal, and financial affairs of a person and whiclh wera furnished in confidence,

Second, documents in the first category are financial records tha disclosure of

76-557~76~-—15
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Whmh wou}d constitute o clearly unwarranted invasion
{Llaglrlgfgre, ((leey :tlﬁe %Yempt under 12 G, R, § 4.16(b) (6).
Aird, under the Consumer Credit Protection Act, the Com 1 ;
rency is authorized to enforce compliance with Trutil-in—LendiIr))g%llxiguofht?fe%u;;
of the cease and desist powers under 12 US.C, §1818(b). See 15 DR.C. § 1007
() (1) (A). Therefore, documents in both categories compiled for thig purpoese
are exempt under 12 CE.R, § 4.16(b) (7) (i3, (i) and (iii). )
Lm}rth, documents in both categories are part of, contained in or related to
examination repoures which are exempt under 12 C.F.R, §4.16(b) (8). The infor-
mation was generated a8 part of the regular examination in most cages and as
yurt of 4 special Regulation Z examination in the remaining eases, ‘The fact that
some of the records were generated Ly the banks involved rather than directly
by pprsnn‘uel of this Otice dues not negate the fact that they are part of an exani-
Inatien, This Ofiice often uses this technique as part of the examination Dreeess.
Suqh bank gener:ted reports also are exempt as operating or coudition reports, as
thuse terms are usqd in 12 CEIL §4.16(b) (8). Any related intra-agency mer’no-
randa woald contain the same information from ihese examingtion, operating
or condition reports, and thus also are exempt under 12 CIR., § 416{b) () In
addition, such memoranda are exempt under 12 C.F.R. §4.16(b)(5) . )
lmg state that the Office retuins the diseretion to make the docuruents publie
even if they are ciempt under the Freedom of Information Act. I direet your
attention to 12 U.S.C. §431, Under that statute, it appears the Office does not
have the ‘unhmdledh discretion to velease exminition reports that you assert
. In arguing that the requested records Le diselosed, you state that the T 'uih-'
gl(iﬁx(«lliing ‘?Icg walsl:.mlacre(}i tfu{xl"lthefpublic benefit, I agree, Indeed, this Office was
reated for the publie benefit, This faet, howeve > 3 HO)
di::lcmsure of confidential records, » however, does not by tself Justify puidic
wiil explain our poliey relating to the disclosure of records that an
h.,\' law from publie diselosure, This Office, in ecarrying out its regulatl«?r;xﬁ?xll%f
tiong, obtaing confldential information about the affairg of banks, their cus-
tomers, and their shareholders from the banks themselves, Their ofﬁoers know
lhat we treat such information confidentially, and therefore, they provide it
voluntarily, If we dizclosed this confidential information, bank managements
customers, and shareholders would be reluctant to provide such information in’
the fut.m'o..Szmre the Compiroller requires this information to curry out Lis res-
latory duties, any such reluctance would impair the ability of the ()ﬁi('ehto
supervige the national banking system. In addition, such disclosure could ad-
versely affect the various parfies involved, Therefore, requests for disclogure of
iu}-;silzlfisgﬁxfnrgcgrds are glg)x);ovef onily wheﬁ'e compelling reasons are set forth
vhich overcowme the necessity for keeping g records ial, Y avi
511%‘“ ch competing vay I ping such records confidential, 1gu hmg not
Many of the documents you request contain financial information about banl
customers, Bank customers expect banks to keep their financial trangx:{;cti?)}leé
confidential, Indeed, I submit most Americans believe that generally a person
has a vight not to have his or her financial affairs made publie. In fact, infor-
mation relating to an individual's “fnancial transactions” which iz maintained
n)x‘ a “system of records” is among the types of information that the Privacy Act
(5 U.8.C. §552) forbids an agency from disclosing without the individual's
consoqt. Thug, although disclosure of the financial transactions would not actu-
ally violate the Privacy Act because they are not maintained in a “system of
f\ectnras”, such disclosure would eertainly run contrary to the philosophy of that
ot
After reviewing the arguments in support of your appeal, 18 ]
Austrian’s initial determination for the reasonsy sot fggrth’ .f{bI(?x}e.t affiem M.
Unde}‘ the Freedom of Information Act [5 U.8.C. §552(a) (4) (B)] you may
obtain judicial review of this decision by filing a complaint in the District Court
of the United States in the Distriet in which you reside, or have your principal
place of husiness, or in which the ageney records are situated, or in the District
of Columbia,
Yery truly yours,

of personal privacy,

C. WgsTBROOR MURPHY,
Deputy Comptroller
for Law and Chief Counsel.
Mr. Moreny. T have no question but what the information sought by
Mr. Schuck-—and by the way I should point out, as he did in his state.
ment, that the reason that Mr. Schuck got involved in this question at
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all is because he does sit on the Comptroller’s national advisory
committee. o

We have asked him and other representatives of various non-bank-
ing groups on that committee.

Indeed— ,
The Cuamsaan, He made that point, e said if 3t hadn’t been for

that, this would have gone on without his being able to criticize it.

Mr. Mureny. I think we are planning at the next meeting of that
eommittee—and by the way, these meetings are public; notice is put
in the Federal Register—TI think at the next meeting we are planning
on 1 presentation by Mr. Schuck on some of the consumer problems
that bother him. '

Getting back to the particular point at hand, T have no doubt in my
own mind that the information he seeks is exempt from disclosure
under the Freedom of Information Act.

Mr. Schuck disagrees with that. If he wishes to take issue with that
in the court, we will be glad to litigate that particular issue,

‘That, of course, is not the end of the question. There is then another
question: Should the Comptroller exercise whatever authority he may
have to waive those exemptions; and, I think that would be quite
out of line with the traditional mode of bank examination.

A bank examination is not a tour of the country to try and promote
private ecivil actions. Qur entire thrust of the agency is to seek
remedies; that is, to discover the problems and to seek to have them cor-
rected by the bank. .

That is the attitude that we have taken on the consumer issue. That
is, when we have a problem, we are seeking rchabilitation; we are
seeking to get the problem straightened out and corrected.

We don't think 1 is part of our respousibility to put the bank up
on the public gibbet. L

The CHamaan. Oh, it is not going to be on the public gibbet.
: I just feel that one of the best correctives of error is to let the public
tnow.
The only reason why there’s this exemption is because of the fact
that most of the legislation we have had in the past related to safety
and soundness, .

That's been a proper concern of the Clongress and others with respeet.
to banks. As T say, that was keeping that confidential. =

There is no reason I can imagine that you have to keep violations of
this kind confidential.

Tfthere is, L haven’t heard it. L
Can you tell me of any reason why it should be confidential if they

violate the truth-in-lending law? Why shouldn’t that be disclosed?

Mz, Mureiry. I am not sure all the statutes we enforce in our exami-
nation have to do with safety and soundness.

The Cramyan, Oh, they don’t. I sny many of them do. Mast of the
thrust of legislation in the past through our long history has been
with respect to safety and soundness.

Consumer credit legislation is brand new. It has only been on the
scene for less than 10 years on a Federal basis. X

We didn’t pass truth in lending, which was the first major con-
sumer eredit legislation, until 1968, . .

Mr. Mureny. T can suggest two reasons: One is that T think the
public would be unlikely to perceive the difference in kinds of dis-
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putes between a bank agency and its regulator. I think the headline
would read “Federal Bank Agency Sues First National Bank? and
from there on, there wouldn't be much diserimination in the public
mind as to what the problem was.

The Caamruan, I don’t think the public is that stupid.

Before you state your second point, the one agency that has the
most, emphatic responsibility with respect to complicated financial
data is the Securities and Exchange Commission.

They Dbase their entire enforcement on disclosure. They insist on
disclosure. Their style is to require the thousands of cor orations
around this country to publicize their errors as a way of making sure
that there is a strong deterrent against violating the law.

Mr. Muremy. That brings me to my second point which emphasizes
the difference in the two modes of regulation.

Our examiners move rather freely about the bank. They have
access to all records. They have the cooperation in almost every case
of hank personnel.

This allows our examiners to gather a good deal of information and
gather it much more quickly than is done by the formal processes
which are usually emiployed by an agencey such as the SEC.

When someone from the SEQ shows up, the first person the banker
calls is his lawyer and there is & good deal of dispute over the agency’s
access to information in the first place.

Part and parcel of the mode of regulation that we nse is that the
inf{)]rnlation, once we gain it, remains confidential and is not made
Bublie,

! The Crraman. Well, to pose an answer to that is while youmay be
enforeing laws with respect to safety and soundness, none of these
agencies are doing very much with respeet to consumer protection.

T think we have overvalming evidence that those laws are heing
igmored. Of course, if you have any rebuttal to that, T would sure
like to hear it,

We have just had a preponderance of eriticism from the State
banking commissioners, and the consumer agencies, and they have
documented it, instance after instance.

Mr. Mureny. Mr, Taylor has referred to the pilot project in one
region from which arose these dozen or so examples in which we re-
quested restitution. , .

I think it would be goed for him to talk about that project, what
we learned, and what we intend to do about: it.

The Crammax. Before that, what about disclosure of State law
violations were such disclosure is required by State law?

Mr. Mureuy. I suppose we would have to talk, Senator, about a
particular State Iaw.

here is, in & number of areas, including the consumer area, a
good deal of difficulty as to which State laws apply to national banks
and which do not.

Tho Cramman. We have an instance by the banking commissioner
in Maine,

The law required disclosure of violation of usury statutes.

Mr. Morrerry. That is one of the first and earliest examples of a
consumer protection law. There is a_provision in the National Bank
Act for usury. It was part of the original act enacted in 1864,
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‘ablishes the penalty. It refers to State law to incorporate the
ra’g: fﬁfgggglinstancga, butyonly the rate. One of the ezxrlmsjc caSées to
reach the Supreme Court under the National Bank‘:Act lamse lx:ogx
the State of New York as to whether the State penalties also appl ied.

In that case the penalty provided was forfeiture of ?he entl‘le oain'

The Supreme Court said no, it didn’t; that where the statute, t e

National Bank Act, created the right and the remedy, that act was
ex%:?;)g'nalty in the National Bank Act is forfeiture of interest Whl_c%l
has not been paid or refund double any interest which has been p‘a;( .

The Crraaan. You seem to be saying, Mr, Murphy, that in order
to preserve your access to bank records, you have to protect the lx:m:
lators; but ym:ltr exammler§ l.mtve aricess by law—not because bankers

ieve you will protect their interests. ] )
bellile;ga%i(?c: thex% is a feeling on the part of banks that their basic
gituation is as sound as the loans, that the loans they made might be
disclosed. .
dn:s[ think that should be held confidential. o
- T just cannot see any reason why it is going to inhibit your opera-
tions if you disclose violations as a matter of consumer protection
laws. i orent

s different. .

%tl;fx}g 1\(~IURPHY. I think there is a difference between the right of access

d the effective exercise of that right. .
an}flgxlppﬁse the SEC or any other number of agencies has equal s_;taf]u—
tory right to get the information. The question is how freely is the
regulated institution going to recognize that. ; v o
- The Cmamuax, Based on my observation—and perhaps it is
wrong—the SEC has a pretty good record of effective enforeement.

They have never been comlplacen%about being able to get informa-
tion, They do their job. rthey do it well. .

AsT sa%r, Tam ncl)(' asking that you follow the SEC with respect to a
great deal of your responsibility. T am saying with respect to this
particnlar violation of the law, a different policy is involved.

It might be in the public interest, ) .

Mr. TAvror, Let me say briefly that T think we feel since we started
discovering some of these errors, we have been able to achieve sub-
stantial correction without public proceedings.

We have considered the loss of public confidence as one of the con-
siderations; but, we have not foreclosed the possibility of the public
proceedings, X L

In many instances, when we have discovered violations of th‘e law,
the statute of limitations has already passed for a civil remedy for the
consumer.

(Thg,n Crratraran. Ob, yes. T understand that that’s the case. T under-
stand also the very proper case of Mr. J ackson, Governor Jackson,
that he made that most of these cases are technical and in most cases
there wouldn’t be any kind of return of funds which would be appro-
prﬁi;.e Tayror. Even where there are cases where return of funds is
appropriate, the civil remedy is past for the consumer,

The Cuamman. Yes. Right.
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Governor Jackson, I haven’t asked you about that aspect. I did ask
you about the monetary recovery for consumers. I didn’t ask you about
publicizing viclations discovered.

o Governor JacxsoN. We have not thus far publicized these viola-
ions,

Thae Cuatrman, Why not:? :

Governor Jacxson, I think the principal reason is what has heen
enunciated; and you began to develop another one in the previous
interchange.

As we said, most of these violations aratechnical in nature. However,
the penalties for technical violations provided for in this statute are
quito substantial.

In my own mind at least, there is a difficult choice between being the
champion of consumers versus a champertor.

The Cramaran, What concerns me for a1l of you gentlemen—and I
have great respect for your integrity—what concerns me is that there
é; al cozy relationship, by and large, between the regulators and the

anks,

They are the people you see; they are the people you understand.
Some of you have had a good backeround in hanking which has made
you very helpful. You are the experts in the field, '

There is a natural kind of friendliness, a elub-like atmosphere, okl
sehool ties, whatever you want to eall it between the bunler on the
one hand and the regulator on the other.

The consumer is kind of on the outside, I just have the feeling that
regulatory agencies tend to view their position, their responsibility
primarily to the banks rather than to the publie interest,

If you view it from the public interest standpoint, you wounld favor
the disclosure of information which served the conntry well wherever
wa tried it.

Let. me go on and ask Mr. Early this: Mr, Early, have von considored
a more direet and substantial vdueational program to edueate con-
sumers as to their rights under the various consumer protection laws?

Mr. Earry, I think I will refer to Mr, O'Nell from onr Office of
Bank Customer Affairs, JTe has been in that oftice for the past few
months and dirvecting its affairs,

ITe is making contact with groups as to a direct edneational program.

Mr. O'Nern., Sir, T have considered it and also diseussed it with the
staff of the Comptroller of the Curvency and the Federal Reserve,

T do believe in that ares we would be more effective if the three agen-
cies eoulid do something together.

I have no immediate plans in that area. During the last several
months T have been putting the major emphasis and importance on
trying to have an efficient and effective running office.

The Crrarraran, Yesterday we had testimony, 1t seems to me, Gover-
nor Jackson, that the Fed had developed a brochure for this purpose
but not made it available or not published the brochure.

What’s the answer on that?

(Fovernor Jackson, We were in the midst of developing a brochure
on equal eredit opportunity.

When this committee and the Congress passed changes to that stat-
ute, we felt it would be a mistake to put out a brochure and less thamw
4 or 5 months Iater put out a change.
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We felt that would be more confusing than helpful. We are plan-
ning to pub out a brochure to cover the new statute as soon as 1t s
implemented. o . _

} believe thers may be a confusion in the mind of the person that
testified as to the proper reasons for not going forward immediately
with the brochure. .

The CrrATRaAN. At any rate, you do plan to lssue u‘broqhure?

(Yovernor Jackson. Certainly. I think you will {ind in the answers
to our questions, we not only put outdbroehures on truth in lending,

) WO 1 ~
b we oven had Spanish ones published. .
: The CrzamaaN. What do you do to get those brochures in the hands
of the eonsumers? Do you suggest to the banks, at the time of a trans-
action, that they make this available ’g‘}’ght away, tell the customer,
“ITere is an explanation of the situation™: . .

Governor Jackson, I can't answer yo}ur q;wstlon definitively. Maybe
Aiss Hart knows how we distribute the broehures. S

Ms, ITarT, In quite a number of difierent ways. We do distribute
them to banks and make them available to customers at times. We dis-
tribute them throngh educational organizations. | .

My, (YBrien’s fﬁ‘imary responsibility is public information. His
office handles that, . . .

My, O'Brizy. Frank O'Brien. We have issued over a million copies
of o brochure, both in Inglish and in Spanish, on truth in lending.
We have tried to place them in banks, in their lobbies o be [imlxe'd urlr.

We have tried distributing them through the schools anc .thx%qp.:l;
service organizations of all kinds. We also have a film strip which
Line heen very, very suv}.c(‘ssfu}r. ovision?

The Cramaran, Is that on television ) \ er

Afr, O"Briiay, We offer it to anyone who wishes to vse it. Wo made
about. 200 copies of this film strip with the accompanying voiee ov fr
Tt i offered through schools, men’s and women's service clubs, in every
way that we ean offer it, . e

e Tend it out. There is no charge, We have a mailing paclcsg;;_e.fAn;;
one who wants it can call np, ask for it, write us a letter, aislf or 11 'y
write to any of the reserve baiks and ask for it. We will gladly supply

lr’fl‘lxo‘ Crramarax. Tt would seem by far the most effeetive educﬂ{fmn is
when people come in—we aren’t going to learn something unless \}te
have to. Of course, when you are borrowing money, and it 18 a c‘o.si
veu are more likely then “5? attempt to learn what the score Is anc
how vou ean protect yourself, ]
b l’f'\ﬂ:}wali‘g‘anv sﬁ}st@matic effort when people come in to borrow
money to make the brochure available at that point or to prqwde ﬂ{}l&t
there be some explanation. if possible, by a bank omp'lqvee ({f Wlmlt' he
rights are or whatI is availatlilettq\ %he(r% ?1(') 1;2% ;san protect themselves?

Ms, ITarr. May T answer that, Mr, Chairman= . ’

Mos{ shoppin?f_,r for credit actually, T think, nowadays 1§t dpx;e b{
telephone. Mug}x more thmlll is (1()1nt é)gur; walk-in basis certainly. <
rerson who walks in isusually ready to buy. . .
I(Tfl:: ;e{:?ﬂation 7 does hiave rather striet requirements as to W‘liat
ean he said and what cannot be said over the telephone. It requives
that the true annual rate be quoted. |

Perhaps Mr. Schmelzer can amplify on that,

The Crramaran. Did the reporters hear that

S T SN S
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- I am not sure the reporters heard that. .

Ms. Harr. I said Mr. Schmelzer could amplify on that. There are
rules on the things you can quote over the telephone, particularly that
you can only quote interest as the true annual rate. I believe thera have
been surveys by the public interest research group on the effectivencss
of that rule snd followup surveys showing that the efforts of the bank
regulatory agencies to. correet misquotation wheti it has occurred have
been quite successful. :

The Cuamman, Governer Jackson, why can't you do tle kind of
thing that—I don’t say everybody should do whit we do—but why
can’t you do the kind of thing the Senate Banking Committes getting
out a consumers guide to banking which indicated the various sarvices
available at the various prices for rates for borrowing money, and so
forth, at various banks?

This is a consumer guile to banking, a staff report, issued April of
this year on banks in New York and Washington, D.C. .

Governor Jatxson. There is no reason why we can’t, Senator,

The Cramaran. We have far more limited facilities than you have,
as you know, Without providing a commereial, this is a very handy
publication to have, It is cheap and can save a lot of money.

Governor Jacxson. There is no reason we can’t have it. Mowever,
I think it would ke fair to point out there -are only 1,000 banks
under our szpervision, in contrast with the 14,000 hanks in the country.

The Crratraan. But the three agencies that are represented at this
table by you gentlemen regulate every commercial bank in the country.
It seems to me that you can all get together., N

Incidentally, Mr. Early very constructively suggested that you do
coordinate your efforts. '

Governor Jackson., We would De happy to.
~ The Crarraaxn. Can you do that on the basis—with respecet to edu-
cation, with respect to trying to get a more vigorous and eflective
education program?

Governor Jacxsox., I believe it is factually correct that through
several of these previous regulations that have come onfe—

The Cramaax, Wouldn't it be easy for the three of you to get
together, provide this kind of consumer guide to banking so people
know what it costs for services for, gay, the 200 major cities in the
country tovering 70 percent of the population? Tt seems to me that
would be a workable project. It would be very helpful.

Governor Jacxsox. I would be happy to look into it and see what
could be worked out and what the results would produce.

The Cramsan. Mr. Karly, in general would you prefer that en-
forcement responsibilities be taken away from the FDIC and given
instead to the Federal Trade Commission or State enforcemertt
officials? :

Mr. Barry. I don’t think so, not in general. We are learning and
doing & geod job, I think, in improving, Some of the States certainly
do a first-rate job.

The Cuamman., How about letting the States, where the States
do have the will and the ecapability as in the case of Massachusetts and
many of the others—svhy not let them take over?

Mr. Earvy. Of course, there are exempted provisions they have in
Maine and Massachusetts that I think are exempt to regulation Z,
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are exempt and have taken over in a sense. We igor‘ltmu]e: to di)dsogxa
work in those ﬂreélts, tbut they are a primary enforcer, I would say,
in t xempt otates,

m’&%?i?n?tinug to believe thgt you can run a safe and soun:cfl t?s'mlli
and you can still comply with the co’r‘lsumeriprotecfmn 'laws. hin
the regulators can handle this, too, the bank regu ators.

The Cratrzrax. Mr, Taylor, the Comptroller’s position in cons-%x}l%r
enforcement is & little different than that of the Fed and thng;“ LG,
in that you have exclusive examination facilities for patlonm bhanks.
Tt is, therefore, very important to take a vigorous exlforcerrll?nt role.
If yvou don’t, nobody else can, with respect to national banks. ained

What efforts have you made to see that your examiners are tr ?me(t
in consumer protection laws, Federal and State, both? How mgrtl%l 1canh
a part of your bank examination are reviews for compliance wi . suc
laws? . i Tort i

Mr. Tavror. Obviously we are making a tremendous effort as a re.(_:lsu £
of the recently announced program, in which we are going to con %1(:
intensive training for selected examiners from throughout the countr Y
to conduet separate consumer protection examinations. ot

We had a long expe_rﬁ,nce \{11%}1 tr%rmg to enforce consumer pro ec-

jon laws, beginning with regulation Z. L L ,
tlo’i‘lﬁg\C’HAI?{MAN'.hI‘IOW m%néy hours of training do you give your

eople i sumer protection? L ‘ .
P\l(\)‘f[)j.e) ZIT‘lA(;?r{]mE.nAt It)'he epresent..time we probably give them, o%-——m‘
formal training we give a certain set of examiners maybe 3 or 4 hours
in speeial training sessions of overall banking examination._

New examniners come on and serve a 6-month stint in a training crew
capacity, at which timethey are exposed to all facets of bsﬁﬁr ex%;ngga-,
tion, including consumer protection laws. We obviously avenh n’z
anything sbout enforcing the more recent laws because we haven’t .
had time—we are in the process of gearing up our examination

’ - 1 e' * -
te%]ﬁeq(%m\mnr/m. How many hours do you provide your examiners
of training in consumer protection?

Mr. Tayror, Two weeks,

The CHAIRMAYI:L Two weeks?

Mr. Tavror. Yes. o .

}Ife?hgzr?u\mm Two wecks exclusively in consumer protection laws?

Mr. Tayzor. Yes, sir, there will be 2 weeks of this training when our
pro.qra(xgl e SIWIt?g't for all your examiners?

‘marryaw. Is that for all yo rs? .
gI};'e Tir;&rrgn Eventually it will be, Initially it will be for approxi-
mately 140 examinerls, starting in ﬁt%_ept')ember. ‘
he Crraragay, This is prospective? | . .

%‘I:o 'S-Ixmon. Six mOnthglatér. a simi%ar number will also be trained.

ey will be trained at 6-month intervals,

TIT%IQY br})AIRn}AN. Comptroller Smith recently announced a new
tougher program for consumer protection compliance. In the anng}lnce]-:
ment it suggested you may be ordering restitution-type remedies.

take it this means you have not done so in the past. e aivil

Would you also he likely to order payment to consumerév, of civi
penalties called for under truth in lending and other laws
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. Mx. Tayror. That is not quite accurate, siv. We already have, in some
instances, ordered restitution. I have difficulty understanding your
question—what you are saying is would we demand a civil penalty?

I don’t think we have authority under the act to do so. We have
considered that, I believe. I think we do not have that authority,

The Crratryax. Who has the authority ?

Mr. Tavror. By statute it is left to the individual eustomer.

The Cramaan. Why do you so jealously guard your +isitorial
powers? That is, why do you not allow State examiners access to your
records so they can determine compliance with State laws?

Mr. Tavror, Tt is beeause of the powers contained in 12 U.S.C. 484,

The Crrarrman. Shouldn’t you modify them ?

Mr. Tavror. If Congress does it. It is a law. Tt is a statute.

The Cramarax, Do you think we should modify the statute?

Mr. Tavror. I think the original intent, the purpose of 434 is prob-
ably still valid. In such a heavily regulated industr 7y banks perhaps
should only be subject to a limifed number of regulatory visitors.

The Crzamaran, How can the States enforce their own State laws
ifthey are not entitled to examine the records?

Mr. Tayzor, We don’t see any purpose in getting into a shooting
gmtest with the State agencies. We have cordial relations with many

States, ‘

The Crramearaxs. You are in it right now.

Mr. Tavror. I know that, sir. I don’t think it serves a good purpose
except for competition in creativity in what they are doing. We have
benefited from them. Several States, I think, will benefit from what
weare going to be doing,

The Crarraran. The way the States testified, they indicated you are
in it up to youn neck. You are on the side of the banks and they are
on the side of the consumers.

Mr. Taxror, I think that is perhaps a distorted point of view, cer-
tainly a prejudiced point of view. We think we are doing a better job
than they give us eredit for.

The Cratraran. You see, if they don’t have the facts, they have to
pub complete faith in you as far as enforcing State laws are concerned.

Mz. Tavror. Conversely, we don’t have the facts about what they are
doing to enforce laws in State banks either.

The Crammaw. But you don't have jurisdiction over State banks.

Mr, Taxror. That's right, Nor do they have jurisdiction over na-
tional banks. «

The Crramraran. But those national banks are located in their States.
Their citizens use those banks. Their citizens have the protection of
their own State laws. They are barred by your policy from protecting
their citizens.

Mr., Tavror. It is not our poliey, sir. It is the law,

The Cramaran. All right, the Jaw.

My question to you was whether or not we should change the law.

Mr. Tavror. I gave you my resporise.

The CuamaraN. You said “No¢”

Mr. Tayror. I agree that we should not change the law, unless we
could be convinced. We don’t have a closed mind on the subject. I think
that the important thing to remember, Senator, is that we do have a.
commitment and have made efforts to enforce State laws.
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The Cmammuman. I understand the regional administrator in New
England has apparently been conducting an esperimental procedure
whereby speeially trained examiners conduct separate compliance re-
views of national banks. What resources have been devoted to that
program ? What has been your experience with that? .

Mr. Tavror. We have had one man who has spearheaded it. Qcca-
sionally he has had the resources of a couple of other people. Obvi-
ously I am not saying that one man can accomplish these examinations
throughout the States of New England. On the other hand, our pur-
pose was basically to conduct a survey-type testing procedure, and we
feel that the results—obviously the Comptroller has felt the results—
wera conclusive enough to extend the program nationwide. B

The Cmamayan. Where does consumer protection rank in the pri-
orities in the Comptroller’s Office ? ) ‘

Alr. Tayror, I think obviously it ranks very high.

The Crarrazan, Can you name anything that is lower than consamer
protection in the priorities? ) ) )

Mr, Tayror. Well, we would like to think that all of the commit-

ments that the office has te make enjoy some degree of equality. I can’t.

think of anything that particularly ranks lower, but I can’t think of
anything that ranks higher.

The Crrammuan, Safety and soundness?

Mr. Tayror. I think at this time consumer protection ranks equally.
with safety and soundness. i o

The CuamaraN. Yet when it comes to a possible conflict with respect
to disclosure ? S .

Mr. Tavror. I expressed to you carlier that I think that we feel that
we have been effective so far without that type of disclosure. In fact,
wo have, in effect, provided adequate protection to the customers. Not
only have they gotten restitution in some cases, but where they have—
if the statute had not run—they were cextainly given notice through
that form that they may have a civil remedy. .

The Cmamman. When it comes to resources, the time you spend
training your examiners with respect to safety and soundness is cer-
tainly greatly exceeded any time you spend on consumer protection.

Mr, Tayror. At the present time. That will not be true in the future.

The Crarraaw. In the future you avill spend as much time on con-
sumer protection as on safety and soundness. : .

Mr, Tayror, In proportion to the number of statutes we enforce;

¢S, S11%
y The Cmamaraw. Mr. Connell, the Connecticut Banking Commis-
sioner, indicated he applied to the Federal Reserve to have its State’s
truth-in-lending extended to enforcement against all federally super-
vised banks. ,

Will the Comptroller object to this delegation of enforcement power
with renpect to national banks? ,

Mr. Tayror. I am sorry. I never considered the question before. I
am afraid I cannot respond to it.

The Cramacan. You can see the position there, If you were a State
banking commissioner, and your responsibility was to enforce the
law, and you have in your State national banks which, of course, are
very important financial institutions, among the biggest and you are
unable to enforee the law. ‘
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Wouldn’t it seem to you if you are going to do your job, you have
to have the authority fo act fo get the information, to examine the
banks, determine whether or not the laws were being enforced or not?
. Mr. Tayror, We haye a problem with Federal statutes, which said
impll{mltly that they do not have the authority to go into national

anks.

The Cuamuaw. I know that, Again we come right back to what you
said before. You wouldn’t recommend 2 change of that?

. Mr. Tavror. I don’t think it is such a great dilemma, if they are wiil-
ing to rely upon us to enforce these laws.

The Cuamarax. You understand why they are not willing to rely on
you to enforce those laws?

Mr. Tavror, Not clearly, no. I have certainly heard enough skepti-
cism expressed in these hearings.

The Cmamaan. We will make it available to you. You read the
transeript. Not only Mr. Connell’s testimony before this committee—

Mr. Taxror. I was here for those, sir, T have that in mind.

The Cratruman. There is no disrespect at all, but there was a very
emphatic convietion on their part. They simply rely on the Comp-
troller’s ofiice to provide the kind of protection their citizens deserve
with respect to consumer protection.

Mr, Morery. Mr. Chairman, I wounld like to straighten out the rec-
ord on one small point, if I might, just because 1 may have a reflec-
tion on proceedings we have back at the agency. THat was Mr. Taylor's
comments on our authority to order civil penaltics and restitution,

As the Chairman and the committee will remember, the Comp-
troller’s office has used the cease and desist powers in & number of
instances to—and in various and sometimes novel ways. We are just
now begimming te explore some of the differsnt ways that we can use
those in the consumer area; and the Comptroller’s legal staff is not as
ready as Mr, Taylor scems to be to concede that we lack that power.

T also would not be ready at this point to assert that we have it. It is
a question that is now under study. I can assute the committee that if
we conclude that we have the power, and we Bnd a case wheve it is
appropriate to be used, we do intend to use it.

The Cmamman, As soon as that has been determined, would you let
us know? You say it is under study now? You haven’t made a deter-
mination. When you make that determination, would you inform the
committee? ‘

Mr. Mureny. We would be glad to, sir, e

The Cuarraman. I would like to ask Governor Jackson whether he
believes the Fed has the authority to delegate to the Commecticut Bank-
ing Commissioner, for example, the power to act with respect to fed-
erally supervised banks? ‘

Governor JAcgsoN, Yes, sir. If the Commissioner of the State of
Connecticut makes proper application to the board for an exemption
regarding enforcement of the State law including evidence that
arrangements for such enforcement have been made with the appro-
priate Federal supervisory authorities, and the board determines that
the State authorities have adequate enforcement provisions, then such
exemption may be granted. We feel we have the anthority fo do that.

As T said earlier, the Connecticut commissioner is the first one to
come forward. That was very recently.
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The CaamumaN. So you think it is clear you have the authority. The
only question is whether or not they have the enforcement capability,
is that right?
® Governor JACKsoN. In connection with the previous discussion,
Mr. Chairman—

The CramMaN. Is that right? _

Governor JAcKsoN. Yes, sir, provided that the appropriate arrange-
ments have been made and that there is adequate provision for
enforcement. .

In connection with the previous question, we think it is important
to recall that under the Congress consideration currently is a pro-
vision for improving the enforcement powers of all the banking agen-
cies. We have requested to be empowered to apply civil penalties for
violation of a cease-and-desist order.

‘We hope as you consider this whole issue, that will be part of your
consideration. It would be applicable to the enforcement of the Con-
sumer Credit Protection Act. )

The CrmamMmaN. I strongly agree with that.

Governor Jacksoxn. It would be helpful in bolstering the adminis-
trative enforcement of the act.

The Cuamman. Well, gentlemen, thank you very much, This has
been a most interesting and revealing morning for me. I think we
made @& good record.

The committee will stand in recess. This completes our oversight
hearings for the time being.

[Whereupon, at 12:01 ]p.m. the committee adjourned, to reconvene

gt the call of the Chair.
[Complete presentations of the three regulatory agencies follow:]

76-557 O = 76 = 16
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APPENDIX
FEDERAL RESERVE BOARD

Statement’ by
it

Philip €. Jackson, Jr.

Member, Board of Goverxnors of the Federal Reserve System

I appreciate the opporiunity to partizipate on behalf of
the Board of Governors of the Hederal Reserve System in thege hearings.
For purposes of brevity, I will mot repeat the answers previously
furaished to the Commitree in response to ita questions, These
angwers outline the nature and extent of the Board's Office of
Saver agnd Consumer Affairs which actd on consumer complaints, They
deseribe the enforcement activivies in the consumer credit ared
of both the Board of Guvernors and the Federal. Ressrve System ds
a vhole, They dalso spesk to the rationale and need for the complex
regulatory scheme upder the Consumer Credit Protection Act.

In discharging its responsibilities under the Consumer
Credit Protection Act, the Board of Governors must £fulfill the
role of writer and promulgator of regulations under the statute,
as well ag that of enforcer of the statute for State~member barks.
Thus, the Board's Office of Saver and Consumer AfEairs not oaly
responds to consumer complaints, but drafts regulations and inter-
pretations to implement the statute and assists our Division of
Banking Supervision and Regulation in its enforcement responsibilities,

Our past enforcement efforts under the Consumer Credit
Protection Act, primarily concentratad on the Truth in Lending Act,
have utilized the standard bank examination technique., However, the
Trecent rapid growth of consumer credit laws in general is leading us
toward changes in this approach, These laws‘ggcompass such a broad

il

range of highly technical subjects that examinsrs understandably have
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difficulty keeping up with the many details involved. We have also
found that the techniques needed for examination of bank practices
and policies in the consumer credit area are qulite different from
the approach which 1s appropriate for determining the safety and
soundness of banks.

In recent months, a committee of the Board of Governors
has been studying various approaches to the enforcemént of congumer
credit laws., This committee is striving to determine the best
approach toward this type of enforcement activity and to provide
for uniform techniques throughout the System,

Several Reserve Banks have already established special
teams and procedures for enforcement of consumer credit regulations,
These teams consist of experts and provide helpful information to banks,
particularly small banks where the burdens of technical compliance are
disproportionately large. These specialists are also workiag to
develop new techniques for examination that will meet the demands for
the more contemporancous concepts of compliance with the new regulations,
Generally, these Reserve banks are finding it appropriate to separate
enforcement for compliance under consumer credit legislation from
standard examinations on safety and soundness,

The Board shares the Committee's concern about the complexity
of the regulatory scheme that has arisen as a consequence of the Consumer
Credit Protection Act. In recent weeks, we have made some recommendations to

this Committee for statutory simplification of those aspects of the
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Truth in Lending Act applicable to closed end credit. As soon as more
practical experience is gained under the Fair Credit Billimg Act,
similar recommendations for potential simplification applicable to
open  end credit may be in order. One of the recommendations made
earlier -- the possible limitation of creditor liability to acts
that significantly injure ox mislead consumers -~ offers some hope
of a major change toward simplicity in the statute and its implemen-
tation.

In the Board's view, the principal reason that these
statutes and regulations are complex is that the credit system in
America 1s complex beyond the ability of any one person or organiza-
tion to completely understand. Ours has become such a credit-oriented
society that the purchase of practically any kind of good or service
may directly or indirectly involve the use of credit. It is thus
axiomatic that any statute or implementing regulation which is
applicable to credit in general will tend to be as complex as the
syatem it is designed to regulate. We feel the best solution to
this prohlem for the future is to limit legislative corrective action
to those particular fields where significant public abuse bas developed.

The Board was pleased that the Congress recently authorized
establishment of a Consumer Advisory Council which has the responsibility
to advise 1t on a broad range of consumer matters, We are also pleased

that, following public notice, a large number of qualified people has
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indicated a willingness to gerve on the Council, Final selection

of Council members is now being made. This Council should prove
to be beneficial in assisting the Board in its commitment toward
effective action in the regulatory and enforcement aspects of

consumer credit legislation,

I will be happy to answer any of your questions,

i

CHAIRMAN OF THE BOARD OF GOVERNORS
FEDERAL RESERVE SYSTEM
WASHINGTON, D. G. 20551

July 23, 1976

The Honorable William Proxmire

Chalrman

committee on Banking, Housing
and Urban Affalrs

United States Senate

Washington, D.C, 20510

Pear Mr. Chairman:

1 am pleased to provide the enclosed materials in response
to questions posed in your ietter of July 9, 1976. I hope that
these responses will be of assistance in preparation for the over-
sight hearings on Consumex Credit Protection Laws scheduled for
July 27 through July 29, At the sugpestion of your staff, these
materials also include responses to guestions asked by Senator Biden
in a letter dated June 7, 1976, relating to violations of the Truth
in Lending Act.

Should the Committee need additional information, do nok
hesitate to call upon me.

Sincerely yours,

Z\%)bw«—?

Arthur F. Burns

Enclosures
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1, Please describe the organization, staffing, and resources allocated
to your consumer affairs divisfon. To what extent does %t operate
through regional offices? How are its oxistence gnd complaint-handling
function publicized?

Answer: The organization, staffing, and resources allocated to the
Board of Governora' Office of Saver and Cousumer Affairs (0SCA) ave
described in the attached charts. Due to the decentralized nature of
the Fedsral Reserve System the details of organizational strugture at
cach Federal Rescrve Bank are left to that Bank's diseretion, Each

of the twelve Federal Reserve Banks have designated a Consumer Affajcs
Officer. These officers are responsible within the Reserve Bank fox
activities related to the handling of consumer complainta, and they

act as official liaison between their banks in their District and the
Board's 0ffice of Saver and Consumex Affairs,

Within each Reserve Bank's organization, the location and
nther responsibilities of consumer affairs officers vary. Many are in
the Exarinations Departments, which conduct examinations of State-
member banks, In some cases, consumer affairs officers arve logated in
the Reserve Bank's Legal Department, A fow of the Reserve Banks have,
or are in. the prosess of establishing, separate Consumer Affairs
Divisions similar in nature and function to the Board's OSCA,

The exdstence of the Board's consumer complaint handling
function is publiecized in many diverse ways. Considerable attention
is paid to the Board's function by the press, particularly during the
Board's rule-writing process, Several of the Board's consumer protection
regulations require $tate-member banks to furnish consumers a notice,

part of which states that the System is the appropriate agency for

S S

239

consumer complaints, The great majority of consumer letters received
at the Board relate to creditors subject to the jurisdiction of other
agencies, which suggests that the Board's complaint function is widely
known to members of the public, N

At the Reserve Bank level, knowledgeable personnel frequently
act as guest speakers on consumer affairs at variocus public meetings,
seminars, and other structured educational forums, In addition, during
the rule-writing process for a new regulation, and after a new regula-
tion has become effective, Reserve Bank staff meet with representatives
of both creditor and copsumer groups to publicize the existence and
substance of the new regulation, 9iscussions invariably include a
deseription of where and how individual consumers way file a complaint,

At the Board, uéniot officiales as well as Board members
themselves spend a considerable amount of their time making similar
personal speaking appearances, In addition, educational pawphlets on
new regulations are prepared as well as various informationmal fact sheets
on topics of interest to consumers, The attached three-page fact sheet,
describing the duties and responsibilities of the Board's 0ffice of
Saver ond Consumer Affairs, is available to the public and to personnel
of other consumer affalrs offices secking information for the;; ovm
operations, Newspa cr srtlcles, interviews, and rxadio appearances are
also utilized in an attempt to acquaint the general public with the

existence of the 0ffice and its complaint handling astivities.

e
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Breakdown of ('SCA Staff
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There are nine major pieces of consumer related legislation
now under the auspices of the Office of Saver and Consumer Affairs.

1. TRUTH IN LENDING, Title I of the Consumer Credit
Protection Act, enacted in 1968 and #“wlemeated by the Board’s
Regulation 2,

2, FAIR CREDIT REPORTING, Title VI of the Consumer Credit
Protection Act, enacted October 16, 1970,

3. FAIR CREDIT BILLING, An amendment to the Truth in Lending
Act, passed by Congress in 1974 and implemented as an amendment to

*

Regulation Z.

4, (CONSUMER LFASING, Also an amendment to the Truth in

Lending Act enacted in 1976 and being implemented as g proposed
amendment to Regulation Z,

5. EQUAL CREDIT OPPORTUNITY. Title VII of the Consumer

Credit Protection Act, enacted October 28, 1974, and amended on March 23,

1976, implemented by the Board's Regulation B.

6. FAIR HOUSING., Title VILI of the Civil Rights Act of 1968.

7. HOME MORTGAGE DISCLOSURE. Enacted December 31, 1975,
and implemented by the Board's Regulation C.

8, FIC IMPROVEMENT ACT. Tederal Trade Commission Improvement

Act, enacted inm 1975.

9, SECURITIES CREDIT REGULATIONS. Securities Exchange Act

of 1934, implemented by the Board's Regulations G, T, U, and X.
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OFFICE OF SAVER AND CONSUMER AFFAIRS

The 0ffice of Saver and Consumer Affairs (0SCA) has
direct responsibility for & number of consumer oriented pro-
grams mandated to the Board by Congress. In addition, the
Office is charged with the Tesponsibility of assuring that
the interests of savers and consumers are given adequate and
specific attention in counsiderations leading to all Board
decisions.

Generally,; 0SCA's responsibility entails drafting,
amending, and interpreting regulations implementing Congressional
legislation, monitoring enforcement activities for those regu-
lations with regard to State.member banks of the Federal Reserve
System, and the preparation and dissemination of educational
materials concerning the rights and responsibilities of both
creditors and consumers under these regulations, The Office
also administers the Board's consumer complaint handling system,

There are nine major pieces of consumer related
legislation nov under the auspices of the Office of Saver
and Consumer Affairs.

TRUTH_IN LENDING

The Truth in Lending Act, passed by Congress in 1968,
gives the Board the responsibility to write regulations requiring
uniform disclosure of credit costs and certain cother aspects of
eredit transactions. In 1969, the Board published Regulation 2
implementing that legislation. Amendments to the Act, passed
in 1970, prohibit tke unSdiifcited distribution of credit cards
and limit the liability for unauthorized ‘use of iost or stolen
cards to $50.

FAIR CREDIT REPORTING

0SCA has responsibility for ensuring that State-
member banks comply with the Fair Credit Reporting Act, which
relates to the rat ntion, use, agd exchange of information
about consumers,

FAIR CREDIT BILLING .

In 1974 Congress passed the Fair Credif Billing Act,
with an effective date of October 28, 1975. ' This Act amends
the Truth in Lending Act by specifying how creditors must
respond to billing complaints from consumers The Board's:
implementing regulation is incorporated in Regulation Z.
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CONSUMER LEASING

Anothexr, more recent amendment to Truth in Lending is
the Consumer Leasing Act, which becomes effective on March 23,
1977.  This Act requires the gecurate disclosure of the costs
and terms of consumer ledses and of leasing terms in advertiscments,
The Board is currently preparing a proposed regulation to implement
the Act. .

EQUAL CREDIT OPPORTUNITY

The Equal Credit Opportunity Act prohibits discrimination
ot the basis of sex or marital status in any aspect of a credit
transaction. Regulation B, implementing the Act, became cffective
October 28, 1975. Recent amendments to the Equal Credit Opportunity
Act extend the prohibited categories of discrimination to include
age, race, religion, color, national origin, receipt of public
assistance funds, and exercise of wights under the Consumer Credit
Protection Act, The Board is preparing proposed amendments to
Regulation B to incorporate these provisions, which become effective
March 23, 1977.

TITLE VIII

In December, 1974, the Board assigned the Office of
Saver and Consumer Affairs the task of carrying out the Board's
responsibilities under Title VIII of the Civil Mights Act of 1968.
Title VIIT forbids discrimination in the extension of housing
eredit, :

HOME MORTGAGE DISCLOSURE

The Home Mortgage Disclosure Act, a hill requiring
digclosure by depository institutions of the geographic dis-
tribution of their mortgage loans, was enacted on December 31,
1975, This bill requires the Board to write rules directing
the manner in which depository institutions will have to com~
pile and make available such information. The Act and the
Board's implementing Regulation ¢ became effective on June 28,
1976,

FIC IMPROVEMENT ACT

Early in January, 1975, President Ford signed into
law the Pederdl Trade Commission Improvement Act, which, among
other provisiods, requires the Board to draft regulations
defining with specificity what constitute unfair or deceptive
acts or practices by banks. In addition, that Act directs the
Board to issue regulationg substantially similar to any promul~
gated by the FIC within 60 days of FTC action unless the Board
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shows why such acts or practices sre not unfair or deceptive as

‘engaged %0 by banks or that prohibiting them would materially

affect monetary policy or the payments mechanism.

To date, the Board has issued two proposed rules in
response to similar FIC action: (1) the elimination or limiting
of certain debt collection and consumer contract practices, and
(2) the preservation of conyumer claims and defenses. . This latter
yule would essentially eliminate the "holder in due course" doc-
trine by relieving consumers, in certain circymstances, of the
lepgal responsibility to pay for defective mer“handise or services
purchased on credit. Neither xule has been finalized as of this
date. .

SECURITIES CREDIT REGULATIONS

Under the Securities Exchange Act of 1934, the
Board has the responsibility for drafting regulations governing
the use of credit to buy or carry securities. One of the pri-
mary purposes of this Act was to prevent the potentially desta-
bilizing effect of an overextension of credit in the sccurities
market. The Board has issued four regulations--G, T, U, and
X--prescribing the use of margins in securities transactions by
non-broker/dealers, nonbank lenders, broker/dealers, banks, and
customers respectively. :

Insofar as educational materials are concerned, two
pamphlets are currently available: -VIf You Borrow to Buy
Stock," explaining a, borrower's responsibilities under Regula-
tion X and "What Truth in Lending Means to You," available in
both English and Spanish language versions. There is also a
filmstrip available on Truth in Lending which retains g great
deal of popularity with consumer groups. Work is now pro-
gressing on informational pamphlets covering savings accounts,
Equal Credit Opportunity, and Fair Credit Billing, as well as
educational materials fox Truth in Lending to be utilized in
high schools and adult education classes. As time pemmits,
fact sheets will be developed on a4 number of topics of parti-
cular concern to consumers.

Individuals who wish to contact the Office may
address correspondence to:

Federal Reserve Board

office of Saver and Consumer Affairs
20th and Constitution Avenue, N.W.
Washington, D. C, - 20551




2. Please indicate the numbers and -~ to the extent possible -- the
types of consumer complaints received. How many were found to be
meritorious? What disposition was made of these complaints?

Answer: Between January 1 and June 30, 1976, a total of 282 consumer
complaints were received at the Board. A breakdown of these complaints

ie as follows:

52 Concerned creditors not under Board supervision ==
referred to other agency

18 Concerned Staie-member banks ~- referxed Lo Reserve
Banks 1/ .

212 Handled by ;taff of Board of Governors 2/
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Betwéen January 1 and March 31, 1976, a total of 629
consumer complaints were received by the 12 Federal Reserve District
Banks. Staff is presently reviewing activity during the sccond
quarter (April 1 *hrough June 30, 1976) data collected during the
recent quarter indicate that 40l consumer complaints received by 9
of the 12 Federal Reserve Districﬁ Banks. A breakdown of these com-

plaints, by quarters, is as follows:

1/ Four are still pending as of June 30, 1976,

1/
2/ Tweunty-five were in the process of being resolved as of June 30, 1976,
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lst Quarter
12 Federal Reserve Banks

2nd Quarter
9 Federal Reserve Banks

413 ~ Response made 241 - Response made

192 - Response referred 145 ~ Response referred
_24 - Responsc pending _15 - Response pending
629 - Total 401 - Total .

Attachment A 15 a detalled breakdown by subject matter 6f
the consumer complaints received by the Board through June 30, 1976, -
Attachment B describes each complaint which was referred to a Reserve
Bank for review, including the nature of the complaint, the action
taken, and current status. This description also indicates whether
the complaint was found to be meritorious and, if so, hov the complaint
was resolved,

Referrals to other agencies are not evaluated for vaiidity
prior to the referral nor is any follow-up action taken by the Board,
Complaints to which Board staff respond directly are often factually
incomplete. Unless the complaipant responds to oyx ;nitial letter,

there 1s no way of judging the validity of the consumer's. complaint.

76~657 Q=76 - 17
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Attachment A

Completed Actions/Referrals on Consumer Complaint Correspon&ence

Received in OSCA January 1, 1976 through June 30, 1976, by Topic

Regulation B (Equal Credit Opportunity)

Discrimination by Sex/Marital StatUS,.evrvresevccsnvvsronscrsssosraes S0
Digcrimination BY AgeesussevevseissvotoconercavsossonnssnesasasannsssslB
Diserimination by Race/National Ordgin...evivecssvaresaresvssrvessosneshh

Credit Denjals by Internal StandarGS...veescsssesosvssarsansonssassos 10
Credit Denisls by Credit Reporting Agencies....vsveeveceservrvesiaces 2

Notification of Adverge ACEION sicusvirncnioriarrsreinsitevrensinreransll
Delayed Action on Application ......,........,.............:.........._g
99
Regulation G, T, U, X (Securities Credit).iveeveceeserosorerorressssensl
Regulation Z (Trtuth in Lending)
Billang Brror/Diapute. s vanvaarassorosseotnnesnsssecrsecosansecesnsassdb
Annual Percentage RAEE.,.uvveivnsnavicrcesaresrsvotosrssnnsoarsnrceens 4
Finante Charge. cu. vsseuveneariannaorssenrrvasscarersoenvacsnsrsnosass 9

Periodic BLlling Statement . ysyuss e rvaesoaroransverosesresasarcenrss 2

Prepayment Penalty

Rebate - “Rule of the 787 8™, . uvsuvinisevirsvnusesvoctvanisssnareraras L
OFfget . v v irgrirunaranvoasasionnnrsssosnonrsanssrrsoracrasrasntnessrsnnss L
AGVET L BINg s v s veanurrannanrscecrastatrssnstssnonsnrresassravsnvsnesie 2
Credit Cards.uee s sieesvaseaersstvsseeracosnsssarasersnnersvesoscorses I

LeaBINE . cvseressstemrravavaosssnsayrsrnsessoeroversrsansavassaversaso L
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Unfair & Deceptive Acts/Practices

Collection Method, iy uservevscotsvanarnraasvasssrtresonsaonanansnss 2
REPOBSESEION, ¢ vu v vanvsrasionvsosotosanvsersarevsvsonsarstnasvenne &

AQVertiSing. . voresvesrsnronssssocnnrrsscesroressrvasecsvssarscrns B
8

Regulation Q (Interest RALEE) 4 s sreervnrnerssvsassereasnsvesnrnce 2

.

Fair Credit Reporting AL, .avsssusesoctorrscransarsorsorsnronaes &

General Credit Practices and Procedures

Service ChareS. vescvsevvasrovostsssironssavensanonsvanereve 7
Interest Rate..‘....‘.......‘............,..................k5
Real Estate TransactionS.sseeesssrsecsssravssssesseecavssens 8
Foreclosure ProceedingSic.sessveiesinssescsasssscsscnrsorsss &
Deposit Accoun:s........‘.‘..‘.........‘;....‘....,......‘.‘ 6
Refusal to Casu Check/Money Order.....ceesversssnoscssosrres 2
FOrged SEpNaturB. ..., . ocrernssosssssssortnatveasossarsserss 2

Varied (one of @ KIndY.,.oeuseveronvonnnerenovssrascincorass 7
4%

Complaint~Type Inquiries .
FHOW O sy s s s e nssvorenesrnassoenvesasssassessvosvveeivance 3

Reactions to RegulationS. ,sceseeecesccosssvensnrrervonsnvss 3

TOLAL ACELONB. 1 0uur vauvesosnsnrasevsnnerivtorrrsasarssesroavs 222
RespONsas Pending., ocovresceon soverarnesasneonvasosarrrorarane 20

Data Collection/Liaison Activity.iesvsweesscarvsevsovisasinagey 235
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ATTACHMENT B

Accouﬁtability of the Eiphteen Consumer Complaints Referred
to _the Federal Reserve Baoks

COMPLETED CASES GROUPED BY DISTRICT

Subject: Billing exrror dispute,

Referral: New York FRB on March 3, 1976, .

P

{ )
Interim Action Taken: Bank Regulations Division contacted by :
involved for a Yeview of records.

Conclusion; Payment erroncously credited twice and customer had
previously been sent a statement of zero balance, Errvor later
identified and second portion of the double credit reversed. Customer
¢losed acecount, refusing to pay balance.

Final Action Talten; Bank will not pursue its c¢laim due to time-lag
between date of incorrect posting and recognition of problem. Account
has been marked "Paid in Full," State member bank notified congumer
of yesolution by letter on April 4, 1976, with ce to the FR Bank,

Subject: Delayed notification of receipt of direct deposit of

nuteV Security checks,

Referral: Wew York FRB on June 2, 1976,

Iaterim Action Taken: Bank Repulations Department contacted bank
involved for review of problem.

Conclusion: Most prevalent problem is delay of the mail.

Final Action Taken: Baok adjusted the preparatiorn date of depositors'
statements to assure reflection of all direet deposits received by
the third business day. Consum2r so notificd on June 15, 1976 by

his bank and on June 23, 1976 by FR Bank.

Subject: Billing error dispute.
Referral: New York FRB on March 22 and June 8, 1976.

Interim Action Taken: Bank Regulations Department requested State
~wember bank to review facts. Immediately, the bank temporarily
tuadited consumer's account for the disputed amount and related
finance chaxge.

Pl
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Conclusion: A copy of the signature draft verifying the disputed
charge was received thereby confirming consumer's responsibility
for the debt,

Final Action Taken: Consumer's bank advised him by letter on
April 21, 1976, that the temporary credit was reversed and that

a debit offset would appeaxr on next statement. However, because
of the consumer’s alleged date of notification of the suspected
billing exror, it appeared to the Board the creditor's delayed
action may have violated the provisions of the Fair Credit Billing
Act, The FR Bank was requested on June 8, 1976, to further follow
up ot the timing aspects. This subsequent investigation revealed
that the customer's notification of the suspected billing error
whs mailed to incorrect address and delayed the triggering of the
resolution procedure and, therefore, the Act was not technically
violated,

Subject: Forged checks and subsequent insufficient fund charges.
Referraly New York FRB on May 26, 1976.

Interim Actionm Taken: Bank Repulations Department requested an
investigation by the State member bank, which had consumer execute
an Affidavit as to Forged Signature prior to investigation by its
Security and Protection Divisgion, :

Conclusion: Investigation revealed that two fraudulent checks
cashed by a perygon using some kind of false I,D, had been charged
in consumer's statements, Consequently, seven checks written by
the consumer had subsequently been returned for insufficient funds,
resulting in charges.

Final Action Taken: A refund rvepresenting the fraudulent checks
and service charges were remitted to consumer,

Subject: Past due status of "privilege checking! account.
Referral: New York FRE on May 24, 1976,

Interim Action Taken: Bank Regulations Department requested an
investigation by State wmember bank.

Conclugion: Aceount taken off the automatic method of repayment
in September 1975. Since custonicr had not been notified of the
change, account appeared to be past due as manual payments were
not being made,

Final Action Taken: Bank adjusted account to reflect a 'no past
due status.”

T




e

6,

7,

e

252

Subject: Conversion rate of foreign currency.
Referral: New York FRB on May 3, 1976.
Interim Actiqhy Taken: Review by Foreign Exchange Offices,

Conclusion: The conversion yates are set by market conditions and
ave outside the province of Federal Reserve. Rate recelved by
consumer wag within the queted range at time of transaction,

Final Action Taken: - FR Bank explained the operation of the foreign

exchange market, with particular reference to practices of banks in

the New York City area, The Federal Reserve Board further confirmed
Reserve Bank's conclusion by letter to consumer on June 28, 1976,

Subject: Disputed deposit of penciled entry.
Referral: Philadelphia FRB on Marxch 4, 1976,

Interim Action Taken; Consumer Affairs Liaison Office discussed
with both bank auditor and Vice President. Bank reviewed customer's
depoait record, also discussed matter with relative who secmed to
understand the situation.

Conclusion: Bank believes its records to be correct. Penciled
entries not pr.cedure followed by tellers,

Final Action Taken: FR Bapk notificd consumer by letter on
Maxeh 12, 1976,

Subject: Credit denial based on ingufficient credit history.
Referral: Richmond FRB on May 24, 1976,

Interim Action Taken: Gensral Cownsel's Office obtained coples of
additional pertinent information and investipated circumstances re=
garding allegations.

Coneluaion: Ir tial application for credit was declined becauge of
"Insufficient « redit history" and consumer so informed by letter dated
March 13, 1976, Thereafter, consumer provided additionsl information
and vequested application be reconsideted, After reconsidexation, the
application was declined on the basis of lack of job stability.
Consumar was advised of this pdverse action by lekter on April 1, 1976,

9.
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Final Action Taken: Reserve Bauk wrote consumer on June 10, 1976
reiterating the sequence of events and confirming that the creditor's
credit denial was not baged on the psex oxr marital status of the
applicant.

Subject: Credit denial based on race.
Referral: Richmond FRB on June 10, 1976.

Interim Action Taken: General flounsel's Office reviewed fﬁe case
with the State member bank, !

CGoncluniotrs Application in question made no reference to having

had a previous account, which was discovered during review of current
application, The former account had been classified as being past
due on several occasions - twice for three mdanths, once for seven
monthe and onée for a perfiod of about eighteen months., The current
application for a credit account was declined because of this past
payment recoxrd,

Final Action Taken: Resexve Bank explained the circumstances
sugrounding the rejection by letter to the consumer dated June 30,
1976,

Subject; Unsolieited credit card account «s means of billing fox
resort membership dues and services.

Referral: Richmond FRE on June 9, 1976,

Interim Action Taken: General Commsel's Office initiated an in-
vestigation of circumstiances surrounding the resort's billing
practices.

Conclusion: Unauthorized adcount, .

Final Action Taken: Entire balance listed in name of the consusier
was removed and all records of the account closed., The Reserve
Bank advised congnmer of favorable resolution by letter dated
June 29, 1976,

:
i
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Subject: Diseriminatory refusal to cash check and discourteous
treatment because of race., ~ ,

Referral: Atlanta FRB on May 26, 1976.

Interim Action Taken: Reserve Bank discussed the circumstances
surrounding the allegation with officers of the State wember bank.

Conclusion: Complainant was not a regular customer and had stopped
temporarily in M hatgomery, Alabama enroute from New York to California,
The check in the amount of $4,000 was drawn on an out of State bank,

As a matter of policy, the bank refused to cash check without proper
references. Bank personnel did mot feel or exhibit disrespect because
of the race of the consumer, In addition, the complainant had previously
applied for a pasition at the bank and aithough.qualified, was not
selected because of the probably temporary residence status. It is

the bank's feelfng that the complaint regarding the refusal to cash

the check was to vindicate the rejection for employment,

Final Action Taken: Although no consumer credit law had been

violated, the Reserve Bank explained the bank's position to the
consumer by letter, :

Subject: Discrepancy in a mortgage loan and insurance transaction.
Referral: St. Louls FRB on June 7, 1976,

Interim Action Taken; Examiner scheduled a visit to the bank for
investigation of complaint.

Conc),.rs'f)‘m: None ecould be reached since the records cannot be
lccavted for verification. Records apparently have either been
lost or destroyed by a flood in 1963 or through moving from bank's
0ld building to temporary quarters and then to present premises.
Final Action Taken: Consimer ratified by letter dated June 22,
1976 that we are unable to help,

Subject; Discrimination claim based on race.

Referral: Minneapolis FRB on March 23, 1976,

Interim Action Taken: Examiner 1nvestigat‘ion,

Conclusion: Application rejected on basis of past late payment
credit experience.

Final Action Taken: FR Bank potified consumer by letter on.
June 9, 1976.

14,

255

Subject: Return of application after credit demnial, Cited
article in Dallas Daily News. .

Referral: Dallas FRB on June 21, 1976,

Intexim Action Taken: Attorney in Regulations Department reviewed
newspaper article and applicability of ECOA to consumer's compldint.

Conclusion; Under ECOA and Regulation B, a creditor is not required
by law to return sn appliecation if credit is denied. Law only
requires that creditor give reason(s) for the denial if requested
by the applicant, Newspaper article makes no statement to the
contrary.

Final Action Taken: FR Bank advised consumer by letter on July 1,

1976, that under law, the creditor is under mo obligation to return
applications for which credit has been denied.

PENDING RESPONSES GROUPED BY DISTRIGT
Subject: Error in checking account resulting in insufficient
fund charges and additional finance charges on Ypast due accounts.’

Referral: New York FRB on May 3, 1976.

Subject: Error in mortgage loan transaction.

Referral: New York FRB on May 26, 1976,

Subject: Discrepancy in checking account.
N

Referxal: WNew York FRB on May 26, 1976,

Subjeck: Sex/Race discrimination in granting of home improvement
loan.,

Referral: Chicago FRB on June 8, 1976,
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3, What procedures arc used to handle consumer complaints? Are all
complaints processed? How promptly are they handled? Are there
maximm time limits for dealing:yith them?

Answer: All incoming consumei\ complaint letters are reviewed and
individually logzged. Letters concerning creditors not under the super-
visory authority of the Board ;are forwarded immediately to the proper
supervisary agency for review, Complaints against State-member bm\k‘L’ﬁ,zE
that require further investigation are referred tc the Reserve Bank in
the appropriate distriét for action,

Generally, the Reserve bank is asked to look into the situa-
tion and correspond directly with the consumer, sending copies of all
correspondence and related materials to the Board. State-member bank
complaints are considered closed only after staffs of the Reserve Bank
and the Board are mutually satisfied either that the problem has been
yesolved or that the consumer has received a thorough explanation of the
relevant circumstances,

Often, review indicates that no regulation or law has been
violateé,‘but rather that communications between the bank and the con-
sumer have broken dowm, Where a violation does appear to have occurred,
the consumer is so informed and alse told of his or her rights and
remedies under the appropriate law or regulationm.

More than one-half of complaint letters, however, do not
identify a specific ereditor. Rather, the writer describes a situation
which occurred and asks if there are any Federal laws or regulations
which might apply., In these instances, staff responds with an informa-
tional letter, which attempts to exﬁlain any applicable law or regulation,
Usual’ly; a copy of any relevant regulation is included along with in-

structions on how to initiate a consumer complaint.

257

In many instances, it becomes immediately clear that the
Board can be of little assistance, As much as possible, staff then
attempts to refer the consumer to a State or local consumer affairs
office, lepal aid society, welfare office, or other community action
group which may be able to provide help,

Turn-around time on consumer complaints received at the
Board through the first half of 1976 is reflected in Attachment A,
Board guidelines rcquire that all letters be answered or acknowledged
within ten working days, Those letters which cannot be answered
within 20 working days must be reported to senior staff, including

the reason for the delay and a firm date by which they will he answered
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Attachnient A

(8.86% of 282 total receipts)
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Actions Pending

el

S

j
1
L
£
o
K
o

sxeh

February ~
St}
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Total

33.69
40,78
58,15
£7.02
74.11
78.37
81,21
87.94
31.13
100,00
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8
9
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Conrumer Comnlaints Reecived ia &
Number of Consumer Complaints Received in 0SCA by Month through June 30, 1976

3
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Nunber of
2-5 days
6-10 days
11-15 days
16-20 days
21-25 days
26-30 days
31-60 days
61-9C days
Qver 90 days
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ATTACHMENT B

BOARD OF GOVERNORS
aF THE

FEDERAL RESERVE SYSTEM

WASHINGTON, D. C. 20551

ADDRESH OFFCIAL CORRESPONALNCE

FO THE BOARD

Januaxy 2, 1976

This encloses revised forms and instructions for handling
and reporting complaints and inquiries from consumers. The enclosed
materials have been substantially re-studied and revised after a
review of comments received Erom rhe Federal Reserve Banks in response
to my letter to you of September 19, - The comments and suggestions
were very helpful, and Lo the. extent possible, have been incorporated
into the revised proceduses.

The most important suggestion received from the Banks
related co the types of complaints and inquiries which should be
recorded. Under the revised procedure, as adapted, data to be
collected and reported will be limited to specific complaints and
complaint~type inquiries from consumers. Excluded are requests for
printed matter and general information requests, Also excluded’ from
this reporting system, but obviously mot sxcluded from receiving
other suitable attention, are complaints which are not Girected
against & bank or other commercial creditor, e.f., complaints about
such things as monetary policy, statistical data, fiseal agency
functions, and Treasury issues. A definiticn of the complaints te
be recorded is included in the enclosed instructions.

The format of the Index Card to be used in compiling the
neeersary information has also been revised, and revised instructions
covering its use arc enclosed, We are working rowards the possibility
of recommonding that thc Board adept a machine readable eard that
would lend itsclf to computer summarization. IDowever, before such a
card can be develeped, it will be necessary to identify in some detail

i
i
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the specific types

of complaints that are received and responses that
are provided, as a substitute for the present qualitative-type infor-
Before this identification can be

yation presently being obtained.

made, it will be necessary to have some fairly extensive experience
with types of ccmplaints actually received and handled. We would
hope to be able to review the possibility of providing a machine
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readable card after some experignce.

In order to carly out its responsibilities under the Federal
Trade Commission Improvement Act and other applicable statutes, it is
essential that the Boaxd be made aware of any administrative, manage-
nt deficiencies at State member banks relating to the
ar inquiries and complaints, as well as consuwmer
concerns that would be halpful in developing more cifective compliance
procedures or remedies for comsumer problems.
requested that cach Bank provide quarterly a statistical summary of
its consumer eccapizint activity, including a marrative analysis of
topical information and current trends that indicate 2 need for
regulatory or legislative changes.
statistical surmation sheet to be submitted to the Qffice of Saver

ment or enfores:

handling of concux

Enclosed is a copy of the

and Consumer Affairs at the emd of each guarter,

It is requested.that the procedures outlimed here and in
tha enrlosnres he fnstituted by your Dank as soon as possible after
receipt. We are furnishing an initial supply of the Index Card

under separate cover, Additional copies of both forms may be

reproduced as noedod,

Any questions ardsing with respect to these procedures or |
any suggestions that you have should be referxed to Miss Kathryn Casey
in the Office of Saver and Consumer Affairs, (202) 452-3661, \

Enclosuces

[ N SN A T

Very truly: yours,

Theodore E. Allison

Secretary of the Board

/

Therefore, it is

Ty
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Identfcal ictter zud cnclosures sent bo:

s Pranlk E. MHorris
FRB - Boston

liv, Paul A. Volcker
FRB - Moz Yoxk

Hr, David 2. Eastbura

FRB ~ Philadelphia

Mo, Willls J, Wi
FiB - Claveland

Mr, Robext ¥, Biack
FRE ~ Richuond

Mz, Menroo Kimbyol
¥aB - Aflaatn

Mz, Dobonk 2. Mayg

I - Chicage

Mr, Darryl R, Francis
FRB ~ St, louis

v, Bruee K, Haclaucy
T3 - l4rucapolis

My, Georps 3, Clay
TRB - Wanopg Clty

MHr. Eraest T. Baughnan
¥EB - hallas

e, Joi J. Balles
FRE ~ Sun Francisco
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BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

INSTRUCTIONS FOR CONSIMER COUMPLAINT INDEX
AND_SUMMATION RUPORTS

The 5 x 8 index card is to be used by the Board and the
Federal Reserve Banks for maintaining records of consumer complainis
to meet the Board's re;ponsihilicics under Title IT of the Federal
Trada Commission Improvement Act (Sec. 202(f), Public Law 93-637,
January 4: 1875} and in addition, to provide pefiodic accounting to
Congress as requested. The index card sheuld be utilized in the
preparation of the summarics which will serve as the basis for the
Board's annual report of activities for transmittal to Congress not
later than March 15 of cach year beginning in 1976.

These instructions, index c¢ard and statistical summation

shect are designed to assist the consumer liaison officers of the

Federal Reserve Banks in maintaining the required records.

GENERAYL _INSTRUCTICONS

This index card should be used to record gll consumer com-
plaints received by a Federal Reserve Bank, repardless of the depart-
ment: or division of the Bank that handles the complaint, For tha

purposes of these procedures, a Consumer Complaint is defined as follows:
CONSINMER _COMPLAINT

A speeific complaint by or for an individual vonsuter

(boxrower, saver or investor) or consumer group, a business
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person or other creditor, against a financial institution
or other creditor direccted to the Federal Reserve Board
ox any Federal Reserve Bamk regarding Regulations G, T, U,
X, B, Q, and Z; consumer and investor protection legislation,
such-as the Fair Credit Reporting Act, Municipal Securities
and Transfer Agent Regulations, Title VITI of the Civil
Rights Act of 1968 (Diserimination in Mortgage Lending),
Including *redlining'; banik services and procedures, or
any other actionm or practice nol covered by rules and regu-
lations, but which could be considered as an unfair or
deceptive act or practice. This definition includes the
Tederal Reserve System's Consumer Complaint activity and
alsoe inquiries, framed in the fomm of a complaiat, con~
cerning acts or practices which may be authorized under
existing Federal or State laws. fTypical examples follow:

Rule of '78 rebate method

Computation of finence charge, e.g., using

“Yaverage daily method!

Interest on savings account

Penalty for carly withdrawal of CD

Credit denial based on creditor's legally

authorized policy

Nondisclesure of credit standards

Legally authorized practices in clecaring

checks or handling sceurities transactions
or deliveries

%

Excluded are requests for primted matter and general
information and complaints which are not directed against

a bank or gther commercial creditor, e.g., complaints

16-557 O =76 =18
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about such thingd as monetary policy, statistical data,

fiseal apency functions, and Treasury issueés.

Quarterly summarization of the information on the index
cavds should be submitted to the Board's O0ffice of Saver and Consumer
Affaivse., These surmarizations sheuld include not only statistical
informztion relating to complaints, but nartativé Enformatian on
trends concerning significant number of recurring complaints or com-

plaints reparding same creditor, and any enforcement problems re-
sulting fra; failure on the part of State member banks to coxrect
procedurcs to assure compliance ag well.

To assure that there is no duplication with respect to
cemplaints referred by the Board to the Foderal Resexve Darks, the
Bankis should include in their statistics only those caces in‘which
final setion with respect té the complaint is taken by the Bank.
Perlinps several examples would best illustyate this point. Assume a
consumer corplaint relating to a State member bank is sent to the
Board, and the Board refers it to the Bank, If the Bank handles the
complaint and commmicates the results fo the inquirer, the Bank
shotld count this inquiry in its statistics. On the other h%nd, if

the information is cormunicated to the Board and the Board responds

to the inquiry (such as is usually the case with Congressional inquires},

the item will be counted in the Board's statistice and should not be
counted by the Federal Reserve Bank, However, in such instances, the
time spent resolving the matter by the Federal Reserve Bank will be

reported to the Board, when resolved,

—t
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Whenever sufficient space is not provided on the face of the

card oxr summary, the reverse side may be used,

FILING AMD RECORDS MAINTENANCE

There should be a central location within each Bapk at which
the primary files of completed Index Cards axe retained.  The retention
procedures should be as follows: '

1. The Index Card noting couplaints of violations or

exceptions at State member banks should be retained regard-

less of the time span, as long as succecding cxaminatious
note the same or similar‘violations or until a five-ycar
period has lapsed from the last examination noting
correction,

2, Thz Index Caxds noting complaints involving creditors

other than State member banks should be retained for a

minimum of two years (plus the current year).

.

In order to further aid research and retricval of specific
correspondence, it is suggested that a copy of the letter of respense
to the consumer should be filed in the appropriate subject file(s) and

cross=referenced to the Index Card,

SPECIFIC INSTRUGTIONS ~~ INIEX CARD

Control {umber is any numbering syatem established by the

Board's office or by an individual Federal Reserve Bank to acsist in
KN
sunmarization and to provide an accounting control.
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Qggg_Received‘is to reeord the date of rccelpt of the letter,
the telephone call or walk-in visit and the assigoment of a control
number,

Referzed By should indicate the name of other Board office,
another Federal Reserve Bank or other agency that rcfcfred the com=

plaiut for action, ,

Form: of Complaint is provided to indicate the method used
to register the complaint by cheeking the appropriate square.

§9§ggc of Complaint is provided to indicate the origin of
the complaint by checking the appropriate square, When a complaint
has been received by referral from 2 Cougrossional or other source,
this source should also be identified by checking appropriate square
and using additional line below to insert name,

Ivpe of Creditor is provided to indicate the class of
creditor to vhich the complaint is directed, such as a State member
bank, othex bank, 'or other type of ecxeditor (e.g., retailer, finance
coupunty, or ercdit union),

Complaint Relates To: A check list is provided to indicate
the nature of the inquiry and a space is provided for any other type
of complaint not listed individually, Where possible, the sections
of the regulations shiould be shown, '

Complainant's Name should be yecorded accurately,

Complainant's fddress and Telephone Number should be used if

complete identification is needed for resolutiei:, veferral or follou-up

purposes,
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Creditor's Name should be recorded accurately, especially
vhen a State member bank 1s the subject of the complaint, This
information can he helpful in determining. the number of complaints
registered dgainst a State member bank and could indicate™a need ta

direct special attertion to management,

Creditor's Address or Branch and Telephono Wumber should be

used if complete identification is needed for resolution, referral, ox
follow—ﬂp purposes,

Summary of Complaint should indicate the nature of the
consumer's complaint or complaint-type inquify.

Disposition/Reselution/Referral: This space is ‘provided

to Jescribe how a complaint was settled and, if apainst a State member
bank, ony follow-up that would be required concerning carrective action

which should be taken to aveid recurrence of the problem, To assure

that possible or potential problen areas are reviewed at each esarination,

the respective Examiner in Charge should be furnished the necessacy
information, During the next examination, it should be determined
if the bank has changed procedures to eliminate similar complaints.,
Auy failurce on the paxt of the bank to correct exceptions should be
reported to the 0ffice of Saver and Consumer Affairs,

Additionally, use of this space includes information ro-
garding complai ts referrved to the Board, another Federal Reserve
Bank, or other anforcement agency, Indicate the name of the referral

recipicnt and whether the consumer was advised of the referral,

bate of rinal Action: This date will indicate when the

problew, request, or complaint hag been properly scttled with the

t
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consumer and member bank, if any, or the date the inquiry was veferred

to another agency,

Approximate Time Involved: 1Indicate the APProadimire time
involved in handling the Tequest or complaint., Include time for

both clerical and professional skaff,

GComplaint Handled By: Indicate the name of the officer or
employee which was assigned the responsibility of handling'the request

ox complaint,

v

SPECIFIC INSTEUCTIONS -« SUMHMARIES

Statistical Suunation of Consumer Complaints is a columnar

form to be used to record the total number of complaints recefved
during each quarterly reporting period, Space is provided for the
total aumber of complaints tategorized by Form of Complaint, Source
of Complainc, Type of Creditor, Disposition/Referral and Staff Time
for each general subject axea and for the horizontal and vertical
sub-totals, In addition, with each summary, there should be submitted
a marrative analysis of hurrent trends and topical ipformation vhich
should include the following indicators:

1. Significant recurring complaints regarding the consumer

credit Regulations, Acts, or Rules oxr urregulated, but

questionable, bank procedufes, acts or practices, Where

Regulation, Act, or Rule is involved, include applicable

section(s) or reference(s),

2. Significant recurring complaints about the same

exeditor, either main office or branch office,
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3. significant recurring complaints within a State or
1ocal‘geographic area,

4. Significant creditor reactions to the Regulations,
Acts, or Rules or to bank procedures, acts, or practices,
espeeially omong competitor banks.

5. significant enforcement or compliance problems with
respect. to State momber banks in correcting a viélation
or exception as a vesult of a consumer complaint,

6. Primary subjects of consumer complaints, useful in

preparation of a subject classification code system.
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" F.R. FCRM 1116

. FINAL ACTION: BY:

BATE RECEIVED:

FORM OF COMPLAINT:

SCURCE OF CCMPLAINT:

CONTROL NUMBER

CONSUMER COMPLAINT INDEX

REFERRED BY:

TYPE OF CREDITOR:

! [/ Written 177 consumer / / Consumer Group [T Yember Bank
j:f Telephone __/:_7 Other _/:7 Conyressional __—_7 Other Bank
17 walk-in /7 other

CCMPLAINT RELATES TO: —
/ / Regulation B Sec, i { [/ Fair Credit Reporting
1:7 Regulation GIUX  Sec, _/_7 Unfair and Deceptive
___/ Regulziion Q Sec, _:_7 Qther )
L__Y Regulation Z Sec. )

NAME OF NAME OF

COMPLAINANT: CREDIICR:

ADDRESS: ADDRESS OR BRANCH:

TELEPHONE:

SUMMARY OF COMPLAINT:

DISPOSITION/ RESOLUTI ON/REFERRAL OF COMPLAINTS:

DATE OF HANDLED

APPROXIMATE TIME
INVOLVED:

IATICAL STV

Falr Credfit

Purerting

Title VIEL
Fivi] Rights

)
i
§

Hunicipal Tonds

i

Trancfer Agents

s

et

E] TOTAL
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4, Do the staff members assigned to consumer complaints have other
enforcement duties?

Answer: The Board has assigned two staff members the task of handling

consumer complaints, One of these individuals devotes full time to the
task., The other has additional responsibilities for developing consumer

education materials,

. i}
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5, Through what devices does your agency exercise its responsibility
to enforce the consumer protection law? Through regular examination?
Special examipations? Education? Other methods?

Answer; The Board's responsibility for enforcing consumer protection

laws and regulations is fulfilled primarily through its regular exam-
inations of State-member Banks pexrformed for the purpose of deteﬁnining
financial soundness and solvency., These examinations are performed
annually by the some 630 examiners for the 12 Federal Reser\{e banks,
Compliance normally is monitored through a review of the bank's formal
policies and procedures, as well as actuai practices followed, relating
to the requirements of the laws and regulations and the bank's respon-
sibility thereunder, For example, compliance with Truth in Lending
requirements 48 verified through review of the bank's policies and pro-
cedures in granting direct and indirect consumer loans, its disclosure
forms, and copies of its actual advertising.

The Board is considering implementaticy of a separate ''cen-
sumer compliance" examination report for use by specially craine& teamsv
in the Reserve Banks, These teams would perform their "compliance"
examinationg of State-member Banks either simultaneously with the annual
flnancial examination or at other times. Several of the Reserve Banks
are currently performing such examinations with special teams of examlners.

The Board also uses educational methods to aid in enforcing »
compliance with consumer protection laws. Since enactment of the Truth
in Lending Act in 1968, the Beard has conducted an extensive educational
program relating te the Act and Regulation 2. For example, following

the passage of the recent Fair Credit Billing Amendments to the Act and
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the Board's issuance of implementing amendments to Regulation Z, the
Board's staff participated in numerous meetings and seminars for the
purpose of explaining to creditors the new provisions and requirements.
Approximately 6,200 creditors attended these meetings during 1975, The
Board has also distributed more than two million copies of a pamphlet

that contains the Act and Regulation Z, as well as questions and an-

e

swers concerning compliance matters. In addition, more than three
million copies of a leaflet explaining the basics of Truth in Lending
to cansumers'have been digtributed, More than half a million copies
of a Spanish veréion of this leaflet have also been distributed, Staff
is develoéing similar pamphlets on the provisions ofvthe Fair dredit
Billing and Equal Credit Oppoftunity Acts, In addition, staff members
of the Reserve Banks have been actively involved in this educational
effort through participation in meetings of various local trade asso-
ciations and community groups, as well as through radio and television
appearances,

Perhaps the most effective tools for ereditor education have
been the Board's official interpretziions and amendments to Regulation Z,
as well as the more than 1,000 puklic information letters issued by the
Board's staff. Regulation B was adopted, effective Octoﬁer 16, 1575,
and already nearly 75 public information letters converning compliance
with the regulation have been issued, These letters which are avail-
able through several sources, such as the Federal Reserve banks and the
Consumer Credit Guide published by Commerce Clearing House, offer sub-

stantial guidance to creditors regarding compliance matters,
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The Board feels thatits educational program has been bene-
ficial to both consumers and creditors and it plans to continue its
activities in this area in the belief that a comprehensive educational
effort is necessary to achieve the purpose af consumer protection

laws.,
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6. How are your bank examiners trained, with respect to examining
for vielation of State and Federal consumer protection laws? Would
you supply the Committee copies of the training material used, hand-
books or other instructional materials for examiners on the job; and
examination report forms used for assessing compliance in this area?
Ansver:  The Board operates a school for training examiners in all
areas of bank examination work. Newly hired junior examiners attend
varlous training sessions o:fered, and more senior personmnel are given
training in ne& areas of responsibility as the need arises, , Part of
the curriculum of the scaool is devoted to examination for purposes of
enforcing compliance with the requirements of the Consumer Credit Pro-
tection Act, A manual, a copy of which is enclosed, has been issued
for use by examiners in making Truth in Lending examinations of State~
wmember banks,

Staff of the Board is currently developing expanded training
for cxaminers in the enfercement of recently enacted consumer protection
laws. A special school dovoted entirely to trdi.ing in comsumer credit
protection laws has recently been established, The first session of

this school will be held in September, 1976,

by
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7. How are examiners supervised, with respect to examining for viocla-
tions of State and Federal consumer protection laws? To what‘extent
do supervising and training include raeviewing State laws applicable to
banks?

Ansver:  Each examinatien of a State-member bank is the responsibility

of an experienced senior examiner, designated as the examiner-in-charge,
It is this examiner's responsiﬁility to conduct the examination in
accordance with standard policies and procedures, to supervise the
examining personnecl assigned and to prepare the final report
of examination: In fulfilling these requirements, the examiner-in-
charge must determine that the bank is in compliance with all laws
including consumgr protection laws and regulations. Usually, this
agsignment is given to other members of the examining team who report
directly to the examiner-in-charge. The examiner~in-charge is under the
direct supervision of an officer of the Reserve Bank who reviews the
report of examination and discusses important matters with the examiner~
in-charge before the report is processed and finalized. A copy of the
final report is forwarded to the Board in Washington where it is reviewed
and analyzed by experienced examiners. In this final review, those
Board staff members who are primarily responsible for implemencgtion
of consumer protection laws also review and analyzg the results of field
examinations in this specific area,

The response to the second part of Questivn #7 relating to
State consumer protection laws is contained in the answer %o Question #12

below,
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8, How are bank examinations conducted with respect to consumer
protection laws? Are they compreliensive reviews of the bank's consumer
transactions, or spot checks or random reviews? What systematic records
of violations ave maintained? flow are examiners' reports aualyzed, and
how are judgments made about sppropriate correcti ' measures?

Answer: Generally, the objective of the examiner in fulfilling Syscem
responsibility in this area is to determine the extent of management's
fomiliarity with respect to consumer péotection laws and to ascertain
whether policies and procedures established to meeﬁAthe:requirements

are, in fact, adequate and effective. Thé:examinet assign?d to this

area first obtains copies of a%;zwrst;en policies and manugas of pro~
cedures establighed by managemént gp fulfill its responsibility under

the Acts and copies of all forms, séatements and other materﬁal developed
for use in compiying with the various statutes, These are reviewed along
with the minutes of pertinent meetings of directors and staff committees
and correspondence and other records relating to the adoptien of procedures
needed to comply with the requirements. Having become familiar with
stated policies and procedures, the examiner proceeds to test check or
review selected samflings of pertinent records of transactions to deter-
mine if policies andprocedures arefollowed in practice ard if the require~
ments of the statute are being met. Weaknésses in policies and procedures
and in their application are discussed with management and coryective
action is requested. Violations are called to the atte£tion of manééement
and are discussed 1 ith a view toward obtaining correctibn and adoption of
measures to prevent future occurrence,

Violations of the statutes are titer’ in the report of exanina-

tion, Generally, corrected violations are listed for thue record and,

depending on the circumstances and natuxe of the infractions, no further
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action is taken, Violations listed that were tot corrected during

the Reserve bapk's examination require management's plans for corrective
action and the Reserve Rank follows up with correspondence and progress
reports to assure compliance,

As indicated in the nesponse to Question #7 abpve, the reporting
of violations in the report of examination is subject to the review of the
examiner-in-charge, a supervising official of the Reserve Bank and ataff
members of the Board's Washington office, No single procedure is pre-
scribed exclusively for determining what appropriate corrective medsures
are to be taken, Rathex, the expertise and judgment of reviewers at all

jevels are relied upon to tailor appropriate corrective measures.
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9, Where violations are detected through bank examinations, what
corrective measures are gought? E.g., formal sanctions against

the bank or its officers? Compensation for the aggrieved consumers?
Changes in bank practices for the future? Publicity of the violations?
Answer; Violations are detected by the System either through the
examination process or through consumer complaints, In either

iﬁétance, the Federal Reserve Bank having jurisdiction over the

Statg-member bank in question immediately endeavors to have the

bank rorrect the violatlon and insure that similaw violatioﬁs do not recur.

In 1975, the Fedetal Reserve Bankswrote 252 letters to
member bank offieials informing them of consumer oriented violations
found during the examination process and instructing them to correct
such violationg, While the number of State~member banks found in viala-
tion of the Truth in Lending Act has decreased since 1974, the number of
formal communications with the member banks has increased, For the most
part these letters were generated after the completion of an examination
and encompyssed other areas of concern discovered during the examination.
It should $e borne in mind that these statistfes do hot reflect continual
informal recoﬁmendations and suggestioﬁs made by examiners fer the
strenpthening of member banks' compliance.

With regard to each violation, bank management is additionally
inforwed of the civil liability éroVided for undaf the Act, along with,
in the case of small benks, an explanation of ;ha Act's provisions so
ag to clarify any misunderstanding. Banks are

procedures so as to achieve compliance and to correct any injustices

dealt its consumers.

.y .
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An amplification of this information as to the number and
types of vic:ationsVunder the Truth in Lending Act may be foufd in
our attached response to earlier questions posed by Semator Biden.
' While the Board has congidered the possibility of publicizing
viclations of the Consumer Credit Protection Act by State-member. banks,
the Board has sericus reservations about disclosure of information

gathered in the examination process.
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10. To what extent, and hew, are enforceuent policies and ¢riteria
coordinated among various Federal supervisory agencies? What
coordination is done with State agencies having parallel responsibilities?
Ansver: Since the inception of Truth in Lending in 1968 the bank
regulatory agencies have exchanged information regaraing enforcement
policies, Numerous meetings have been held with the other Federal
financial supervisory agencies involved in the Act regarding examination
techniques and procedures.

Truth in Lending was the first Federal banking-oriented con~
gumer protection act, and information exchanged among agencies was
initially limited to development of examiners' manuals (previously pro-
wided the Committee), While these manuals do mnot cover enforcement
policies per se, they do provide a standard by which examiners may
meagure & particular bank's complinnce with the Act.,

There has been substantial caordination of agency efforts a3

a result of the passage of recent amendments to e Consumer Credit

 Pratection Act, Information has been exchanged regarding the development

of examiners’ mapuals, procedures for examination, questionnaires and

checklig Ag recent amendments to existing regulations znd new

regulitichg. nurber of interagency work sessions have been held

coveriung surlignforcement tools as caase and desist orders and restitutional

relief actions. »

In addition to this cuordinatidpv?§:§he Washington level, the
Distric