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Foreword

The National Center for Defense Management {NCDM) was established in
1974 by a grant from the Law Enfércement Assistance Administration (LEAA)
to the National Legal Aid and Defender Association (NLADA). NCDM's objective
is to improve the efficiency of systems for the defense of the poor, to
maximize their quality and to maintain their cost-effectiveness through sound
planning, management assistance and management training.

Under the terms of the LEAA grant, the principal goals of the National

Center for Defense Management are:

¢ To establish statewide appellate defender programs.
o To develop inservice training programs.

o To provide systems development studies of statewide public defender
systems.

o To provide management evaluations of defense delivery programs.

This report is in the furtherance of these goals and objectives.




Preface

The National Center for Defense Management is grateful to
Mr. Randolph J. Seiler, Director, Division of Law Enforcement Assistance,
Department of Public Safety of South Dakota and to his Courts Specialist,
Ms. Ann Elkjer, for their prodigious efforts in assisting the consultants
with their site visit schedule. Without their assistance the team would
not have been able to gain as much insight into indigent defense delivery
systems in South Dakota.

We would also like to thank all the persons who offered their
time and provided data for the consulting team; the list of persons
interviewed is not included in this report in order to preserve the anonymity
of those who candidly presented their views.

Thanks are also due to Staff Attorney David Rapoport and Mr. Kevin

Brosch for their help in editing this report.
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INTRODUCT ION

Although various systems existed for providing defense services
to indigent criminal defendants prior to 1963, the modern history of
defender services can be dated from the decision of the United States

Supreme Court in the case of Gideon v. Wainwright, 372 U.S. 335 (1963).

In Gideon, the Supreme Court held that in all state felony proceedings,
the Fourteenth Amendment required counsel to be appointed to represent any
defendant who could not afford to hire an attorney. Prior to that
decision, counsel had been constitutionai]y required only in very serious
Felonies. | .
Subsequent cases expanded the right to counsel to other areas
including juvenile court proceedings, In re Gault, 387 U.S. 1 (1967);

appeals, Douglas v. California, 372 U.S. 353 (1963); probation revocation

proceedings, Mempha v. Rhay, 389 U.S. 253 (1963); misdemeanors, or any

case in which the possibility of incarceration existed, Argersinger v.
Hamlin, 407 U.S. 25 (1972); and to a more limited extent, parole

revocation proceedings, Gagnon v. Scarpelli, 411 U.S. 778 (1973). Of

these cases, the one after Gideon which had the most impact on defender
services was Argersinger. Because of the large number of misdemeanor
cases in which incarceration is threatened, Argersinger created a greater
demand for indigent defense services and greatly increased public costs.
In addition to defining which types of cases require appointment
of counsel, the Supreme Court has on occasion specified the various
stages of the proceedings at which counsel is constitutionally required.
Thus, the Court has held that an attorney is required before evidence

of a lineup conducted after formal charges have been instituted can be
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introduced against a defendant, United States v. Wade, 388 U.S. 218 (1976);

that the police must advise a defendant of his right to counsel before

interrogation may lawfully be undertaken, Miranda v. Arizona, 384 U.S. 436

(1966); and that a probable cause hearing may be a critical stage of the

prosecution which requires representation by counsel, Coleman v. Alabama,
399 U.S. 1 (1970). These cases established the principle that a defendant
is entitled to representation by counsel at every critical stage of judicial
proceedings beginning shortly after the arrest, continuing through pre~
liminary proceedings and trial, and lasting throughout the post-conviction
process.

Because of these decisions there has been an explosion of interest
in defender systems since 1963. At the present time varying types of
public defender systems exist in nineteen of the fifty states. There are
city-run operations, as in Philadelphia; county-run organizations like
Los Angeles; regional systems like Vermont's Northeast Kingdom system;
state-wide systems such as New Mexico's; and systems providing specialized
services such as appeals, as in 11linois, or post-conviction assistance,
as in Indiana.

In assessing indigent criminal defense delivery needs in South Dakota,
the consultant team has oriented this report toward providing a measure of
control over the delivery system. A major consideration was the maintenance
of independence of counsel and clieant interests in order to achieve optimal
flexibility. The report focuses on establishing a defender system in the
next few years, providing time to compile an adequate data base and perform
evaluations to expedite implementation. Decisions on the appropriate format
for a defender system that adequately meets the respective needs of the state,

its counties and indigent criminal defendants must be decided upon.

o,
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HMETHODOLOGY

The Conference of Presiding Court Judges of South Dakota sought
assistance in fulfilling the indigent defense needs for that State by
requesting outside assistance from an agency which specialized in providing
solutions to such problems. In a letter dated March 23, 1976 to the LEAA
Regional Office in Denver, Mr. Randy Seiler, Director, Division of Law
Enforcement Assistance, South Dakota Department of Public Safety, on
behalf of the Conference of Presiding Judges of South Dakota, requested
assistance; the TA request specified four objectives:

e The feasibility of public defender offices in small cgunties

and jurisdictions
The legality of court-ordered circuit defenders

A statewide statistical design to manage a defender system;
and

Recommendations for public defender legislation.

The request was forwarded, on March 26, 1976, to Adjudication
Division, Office of Regional Operations in the LEAA National Office,
Washington, D, C. It was referred on May 3, 1976, to the American
University Criminal Courts Technical Assistance Project (AUCCTAP) for
action; AUCCTAP in turn referred it to the National Center for Defense
Management (NCDM), on April 8, 1976, for implementation.

NCDM, focusing on the four objectives specified, began planning for
the provision of technical assistance; an assessment visit was conducted
by NCDM staff on June 16, 1976. Interviews were conducted with key
persons and the requisite data was gathered. As a result of that visit,
a statement of work was trancmitted to the South Dakota Law Enforcement

Division, Department of Public Safety, describing the services to be
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rendered. Copies of the technical assistance correspondence and :he
statement of work are attached at Appendix A.

A site visit was made by NCDM staff and consultants®during the
period August 15 to 20, 1976; three sample areas were visited:

Pennington County, where a court-ordered public defender
office is in operation, is representative of the ''West
River'' area. "
Sioux Falls, and Aberdeen, which have operative court-
appointed systems and reflect the '"Zast River' area of the
state.
Pierre-Huron which has the necessary sources for accomplish-
ing legislative research and represents a small rural setting
adjacent to the more urban Pierre.

In these three sample areas, key persons were interviewed and
statistical data was gathered.

NCDM has reported the results of the site visit by describing
the state in general and the three sample areas in greater detail; a
statistical data system to manage a possible defender system was
developed. Finally, NCDM prepared draft legislation which South

Dakota might utilize to implement the recommendations presented in

this report. 7his proposed legislation is attached at Appendix E.

*Consultant resumes are attached at Appendix B.
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DESCRIPTION OF THE SYSTEM

The South Dakota statutoiy requirement for counsel is even broader
than what is required by the federal constitution. S5.D. Compiled Laws,
23-2-1 (1967) provides for court appointed counsel in “any criminal
action. . .where it is satisfactorily shown that the defendant is without
means and unable to employ counsel. . . .''" The statutory definition of
the word ‘crime' includes some offenses punishable only by fine.
Therefore, it appears that in South Dakota, an attorney must be appointed
for every criminal defendant in every criminal proceeding, regardless
of whether or not incarceration may result, if the defendant can;ot
afford to retain his own attorney.

South Dakota has provided for individual appointment of attorneys
on a caée—ﬁy—case basis since i879, Qhen the Legislative Assembly of the
Territory of Dakota allowed counsel to be appointed in all criminal
cases in the territory and éuthgrized reimburéemenf up to a maximum of
'$25 for any case. Laws of Dakota, 1879, Ch. 7; Actvof Fébruary 22, 1879.
The applicable maximums have been increased since then and at- the
present, the state employs a fee schedule which was adopted by ﬁhe
South Dakota Judges Association in June, 1975, at the request of the
Bar Association of South Dakota.

The present fee schedule provides for reimerseﬁent of attorneys
at a rate of $20 per hour for out-of-court work and $30 for in-court '
.Work, with various maximums'imposed for different kinds of cases. For
example, in a case disposed of without trial, including pleas of guilty,

_ the maximum fee is $175. In cases which go to trial, the maximums
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range from $250 for a trial of one day or less to $1,000 for a trial of
5-6 days. In addition, attorneys may be reimbursed for expenses and
other fees if they have obtained the prior approval of the Circuit Court
judge. These maximums were adopted from the federal standards which
apply for federal cases. 18 U.S.C. 3006A (1970). The maximums,
however, are guidelines rather than absolute ceilings, and the fee
schedule is administered inconsistently across the state, resulting in
some inequities which will be discussed.

At this time, the assigned counsel system is the method used
throughout the state to provide indigent criminal defense services, with
the single exception of Pennington County (Rapid City). In 1973, a
public defender office was established in Pennington County by the
local court and County Commission. For three years, this public
defender office was funded by the Law Enforcement Assistance
Administration, and since February of 1976, has been financed
entirely by Pennington County.

On November 7, 13972, the voters of South Dakota approved amend-
 ments to Article V of the South Dakota Constitution, creating a unified
, court.system, which became effectiye January»f, 1975; Prior fo this
date, the éourt§.Weré struttured on county and city bases. Under the
new unified court structure, South Dakota is divided into nine multi-
county circuits. The number of circﬁits and -the judges within each
circuit aré determined by South Dakota Supreme Court-rule; Circuit
Cburt jddges are elected from their circuits forﬂeTgﬁt year ferms.

South Dakota also has a system of law-trained and lay-trained
mggistrafes. A]most all criminal cases originate {n Magistrate Court,

where a defendant is brought for his initial appearance, ordinarily
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within twenty~four hours of his arrest. At the initial appearance, the
defendant is advised of the charges and of his right to counsel, and
bail is set. Sometime later a probable cause hearing, unless waived, is
conducted before the magistrate. If probable cause is found at the
preliminary hearing, the defendant is bound over to the Circuit Court
and a criminal information is filed by the State's Attorney in Circuit
Court. The case then proceeds through trial in the ordinary manner.

A convicted defendant has the right to appeal to the South Dakota
Supreme Court. There is no intermediate court of appeals.

South Dakota has also adopted a post-conviction procedure based
on the Uniform Post-Conviction Hearing Act, which provides the .,
defendant with a collateral remedy for relief of his conviction. A
post-conviction petition must be filed in the Circuit Couft in which
the defendant was convicted. |[f post-conviction relief is denied, a
defendant has the right to appeal that adverse decision to the South
Dakota Supreme Court.

Because of the time constraints and limited resources of this
project, only general information was obtained about juvenile, mental
health, probation and parole proceedings. All of these proceedings,
except for parole revocation hearings, fall within the jurisdiction
'bof.the Cir;uit Courts; parole revocation proceedings are handled
administrétively by the Parole Board. Even so, there exists a

limited right to counsel for certain parole revocation matters.




A. Rapid City

Rapid City, the second largest city in South Dakota with approximately
100,000 people, has the only public defender system currently operating in
the state. The Public Defender's office opened in 1972 after release of
a preliminary report on local indigent defense by the presiding judge of
the Circuit Court.

At the time, there was mixed support for a public defender system
among the Circuit Court judges and some question concerning its legality.
Legislation which would have created a public defender system in South
Dakota had been soundly defeated shortly before and there were substantial
doubts about establishing a local defender without legislative approval.

The county commissioners, in conjunction with the circuit fﬁdges,
proceeded with the project anyway. The commissioners reasoned that
judges who could continually reassign the same lawyer to indigent cases
could also establish a public defender office and continue to reassign the
attorneys in that office to handle those same cases. Using this conceptual
framework, the county submitted a request for an LEAA grant. The county
commissioners then passed a resolution creating the Office of the Public
Defender and the judges issued an order establishing the office, The
LEAA grant was finalized in November of 1972, and the office began
officially accepting cases in April, 1973.

The original court order provided for two full-time attorneys, one
part-time attorney, one full-time secretary, one part-time secretary, and
funding for an investigator. The staff attorney salary for a defender was
set $500 less than a full-time State's Attorney earned in the same county.
This was done because the State's Attorney had to stand for election while

the public defender did not. There was some discussion of possible
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methods for selecting the Defender. |t was decided that he would be
appointed by the presiding judge of the circuit court, in keeping with
the original conception that the office was an extension of the assigned
vounsel system.

The initial LEAA grant ran through February, 1976. At the end
of 1975, the Public Defender asked the county commissioners to fund the
office on an annual basis. The county commissioners agreed and made
the Public Defender a county-funded office. The county commissioners
were convinced then and still feel that the public defender is less
expensive than the assigned counsel system. Even with the expansion
of the demands for counsel in indigent cases, and even though they were
spending more money than they had previously spent for assigned
counsel, the commission felt that the public defender provided a less
costly method for indigent defense.

In Rapid City there are two methods for delivering counsel to
indigents. The primary resource is the public defender o%fice. There
is also an assigned counsel system that handles ‘ndigent cases when
conflicts of interest arise. Four of the five circuit judges have
agreed to give all indigent cases, except for conflicts, to the public
defender office. However, one judge does not often assign the public
defender even in eligible cases.

He can easily do this because, again, the conceptual framework for
the public defender office is that of an appointed attorney. This
particular judge expressed a deep animosity toward all public defenders,
and particularly toward the Rapid City office.

Rapid City also has one of the two full-time State's Attorneys

employed in South Dakota; the other is in Sioux Falls. The State's
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Attorney's full-time status is due to a political confrontation between
the former part-time State's Attorney and the County Commissioners.

When the commissioners refurbished the courthouse, they asked the part-time
State's Attorney to move his office into the circuit court building.

He resisted, feeling that a move into the courthouse might jeopardize
his private practice. The county commissioners then influenced the
Legislature to require that all jurisdictions with more than a certain
population and geographical area have a full-time State's Attorney. AL
the time, the only jurisdiction this applied to was Rapid City. Later
the requirement of geographical size was dropped and Sioux Falls gained
a full-time Prosecutor.

Even though the conceptual framework of the public defender office
is that of an appointed attorney, during budget hearings the Public
Defender presents his budget before the county commission. The circuit
judges present the budget for the remainder of the assigned counsel
system. Clearly, the Public Defender receives de facto recegnition in
that he operates an independent, criminal defense office. While there
is still some concern about the Public Defender's statutory status and
some opposition to his continued operation, the great majority of
individuals interviewed in the Rapid City criminal justice system were
satisfied with the existing arrangement.

The office itself is supervised by an advisory committee, composed
of two commissioners, two lawyers, two judges and the presiding judge
of the circuit. Comrissioners are appointed by the county commission,
the two lawyers by the President of the county bar, and the two judges by
the presiding judge of the judicial circuit. The advisory committee

is just that--advisory--and the defender is still appointed by the
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presiding judge for an indefinite term. While the Defender can be
removed for cause, there is no established policy indicating who would
determine cause or who would have the power of removal. Seemingly, the
presiding judge retains this power.

Currently determinations of indigency are performed almost totally
by the courts. Initially, the public defender office interviewed the
defendant and completed financial status forms. In cases where
indigency was indicated, the Public Defender would take a request for
appointment of counsel to the judge who would officially assign the
public defender office. This procedure caused tremendous problems.
Allegations were made by the state's attorney and by sore of the circuit
judges that the Public Defender was accepting more cases than he‘should,
or that he was accepting cases without first determining and filing an
application for indigency.

The Public Defender took the position that he would prefer not
to be involved in the process of determining indigency. It was the
Public Defender's position that frequently while attempting to determine
financial status in conflict situations, he would learn the facts of
the case. This often precluded him from representing either party.
Still, the county commissioners, as well as the circuit court judges,
wanted the defender to determine indigency. Because the defender office
was funded by LEAA at the time, the Defender felt he could afford the
personnel to make the determinations of indigency. This obviated the
need for the county to hire additional personnel. However, after the
problem arose, the Public Defender took 2,000 petitions for appointment
of counsel and supporting documents to the County Clerk and dumped them

on his desk. The resulting delays in appointments of counsel created
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serious early entry problems. In addition, there are currently a sur-

“prisingly large number of confessions. The delay in assignment of counsel

may contribute to this phenomenon.

The staff experience in the Public Defender Office is extremely
limited. The lawyers in the office have criminal case experience but
not trial experience. At the time of the survey, there had been fewer
than four felony trials in eighteen months. Larry Zastrow, the former
director of the office and the one lawyer with substantial trial
experience, was recently appointed to the South Dakota Supreme Court.
At this time, the office does not have many people who have developed
trial expertise. The office has no training program. In fact, there
are few training programs for the South Dakota bar in general.

The trial rate for the assigned counsel in Rapid City runs about
the same as it does for the defender office. In both cases it is very,
very low.

Court statistics show that a significant number of cases are
dismissed, the rate has run as high as 50%. The State's Attorney
agrees to aismiss the charges for a variety of reasons. This, coupled
with the very low trial rate, raises numerous questions about the
dynamics of the Rapid City criminal justice system.

The work of counsel extends into misdemeanors, ordinance violations,
juvenile problems, mental health problems, felonies and appeals.
However, there do not seem to be many challenges to the jury arrays
and little use of counsel at identification challenges in Wade hearings.

The office is currently without an investigator. The salary was
so low that the office could not attract a qualified applicant., There

is some feeling that even if the salary were higher they could still
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not attract a qualified investigator. The office currently has no Indian
persornel on its staff nor are there any indians on the commission that
supervises the operations of the defender office.

The public defender office keeps exacting statistics on the nature
of all case assignments and the amount of time and energy expended on
each disposition. The public defender office consistently operates at
a lower cost per case than the assigned counsel system. This factor is
extremely important in the relationship the public defender office enjoys
with the county commissioners, the court system and the public. Overall,
the public defender system enjoys a reputation of providing quality

representation at a reasonable cost.

B. Sioux Falls

Sioux Falls is the largest city in South Dakota, with a population
in 1970 of 72,488 people. It is the county seat of Minnehaha County,
which is one of three counties comprising the Second Judicial Circuit.
The other two counties are Turner County (County seat: Parker) and
Lincoln County (County seat: Canton). There are five Circuit Court
judges in the Second Circuit and all five sit in Sioux Falls, making
periodic scheduled trips to Turner and Lincoln Counties. Minnehaha is
one of two counties in the state which has a full-time State's Attorney.
Howevér, unlike Rapid City, the other major urban area in South Dakota,
Sioux Falls has no public defender system and relies entirely on an
assigned counsel system for providing representation to criminal
defendants. Almost all criminal cases originate in Magistrate Court,
where defendants are questioned regarding their ability to retain counsel

and about their general financial status.
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The magistrate automatically appoints counsel in a case if the
defendant's assets are below the civil exempticns applicable in South
Dakota, which are $600 for a single person or $1,500 for a married person.
If the defendant has assets which exceed these amounts, the magistrate
measures their assets against the amount which would be necessary to
retain private counsel for @& similar case in the Sioux Falls area. |If
he determines that the defendant would not be able to raise the money
required for a private attorney, he will appoint counsel. In a close
case, he will continue the proceedings for several days to give the
defendant the opportunity to try to obtain counsel. The magistrate
refuses to appoint counsel in about 10% of the cases where counsel is
requested.

If it is necessary to appoint an attorney, the magistrate makes
the appointment from a list which he compiled from the telephone directory,
which presently consists of about fifty names. All attorneys are
on the list with the exception of senior members of law firms, who are
excluded because of the prevailing attitude that it is the younger
memhers of the bar who should do the criminal work, Also excluded from
the list are attorneys for whom conflicts of interest would prevent
their representing criminal defendants. Therefore, the State's
Attorney and Assistant State's Attorneys are obviously excluded, as are
all other members of any firms of which such state officials may be
members.

For a misdemeanor or a routine felony, attorneys are appointed on
a rotational basis from this list. However, when a more serious felony
comes up, the magistrate uses his discretion and looks for an attorney

with higher qualifications to represent the defendant.
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An attorney may not refuse an appointment without good cause and
simple disinterest does not constitute cause. Each attorney on the list
réceives approximately six appointments per year.

1f the case reaches the Circuit Court level, some of the Circuit
Court judges make further inquiry into the defendant's financial status.
On occasion, an attorney will be appointed for a defendant by the Circuit
Court after it has been denied by the Magistrate Court. After an
attorney has completed his work on a case, he prepares and submits a
voucher for payment to the Circuit Court Judge who heard the case. The
fee schedule, patterned after the federal fee sthedule, is $20 per hour
for out-of=~court work and $30 per hour for in-court work with various
maximums, depending on the kind of case involved. A copy of the Second
Circuit fee schedule and the rules regarding fees is attachad at
Appendix C. The maximum amounts specified on the fee schedule are
viewed by the Circuit Court judges as guidelines rather than absolute
ceilings. By local rule, if a fee request is submitted in excess of
$1,000, it must be approved by a majority of all five judges at their.
weekly conference. An individual judge may approve requests of $1,000
or less. One judge who was interviewed expressed the strong belief
that attorneys were undercompensated at the prevailing rates and that
attorneys had no particular obligation to represent defendants at an
economic loss to themselves. Therefore, this judge felt that the
guidelines should be liberally construed to compensate attorneys
adequately for their time.

From conversations with the judiciary and the attorneys in Sioux
Falls, it is indicated that the fee schedules were construed much more

liberally in Sioux Falls than they were in the Fifth Judicial Circuit,
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where the guidelines were viewed as absolute.

Once the fee request has been approved by the Circuit judge, it is
forwarded to the County Commission. The Minnehaha County Commission
approves the request, but this is an automatic step and the judge's
approval of the request is viewed as binding by the Commission and is
never questioned or changed. The voucher is then forwarded to the County
Auditor who pays the attorney involved.

If an appeal is taken, the schedule begins to run anew, although
the schedule does not specify a maximum for appeals.

After the work on the appeal is completed, a voucher is again
presented to the Circuit Court Judge who originally heard the case.
Appeals are also paid for by the County Commission where the appeal
originated. Although ordinarily trial counsel is appointed to handle
the case on appeal, some Circuit Court judges ask the defendant if there
is a reason to appoint a different attorney on appeal. If the defendant
is dissatisfied with his trial counsel or if there is a possibility of
an issue regarding ineffective assistance of counsel, a different
attorney may be appointed on appeal.

South Dakota has a statutory lien provision for recoupment of fees
expended for indigent representation (S.D. Compiled Laws Ann. 23-2-3.1-
23-2-3.5, 1967), which provides that a lien is automatically created
upon all property, real and personal, of any person for whom legal
counsel has been appointed. As soon as the County Auditor has paid a
voucher, he files a statement of claim with the Registrar of Deeds in
the county. The lien is subject to a homestead exemption and personal
property exemptions. The statutory provision also provides that the

Circuit Court may order the defendant to pay costs, if possihle , to
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the court to be placed in the county general fund. Such reimbursements
are credited against the lien.

It is common practice in Minnehaha County, particularly for first
offenses, for the Circuit Court to order repayment as a condition of a
suspended sentence or of withholding imposition of sentence. The
repayment is ordinarily supervised by a probation officer as a condition
of probation. One penitentiary inmate who was interviewed and who had
been convicted in the county, stated that he had been required to sign
over to his court-appointed attorney all of his assets, which consisted
of the cash he had on hand plus the car he was driving at the time of
his arrest, as well as his pet dog. There was no independent verification

of this report nor any other report of such a practice,

€. Other
1. Aberdeen

Aberdeen is the county seat of Brown County and is the third
largest city in the state, after Sioux Falls and Rapid City, with a
1970 census population of 26,476. Brown County operates on a pure
assigned counsel system. The system in Brown County operates in
substantially the same manner as in Minnehaha County. Yet four differences
were noted. In Brown County, all vouchers are presented to the presiding
Circuit Court Judge. Unlike Minnehaha County, where a voucher sometimes
exceeds the wmaxirums established in the fee schedule, the schedule in
Brown County is considered absolute. A third difference is that Brown
County no longer invokes the statutory lien recoupment provisions. The
system was used in the past but is not currently. Finally, attorneys

were appointed from a voluntary list of lawyers, as opposed to the list

"See Williams v. I11inois, 399 U.S. 235, 90 S. Ct. 2018 (1970) and
Tate v. Short, 401 U.S. 395, 91 S. Ct. 668 (1971).
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compiled by the magistrate in the Second Judicial Circuit. In Brown
County, as in Minnehaha County, discretion was used by the appointing
judge in selecting the attorney in serious cases. The determination of
indigency procedure and the voucher payment system seemed similar in all

other respects.

2, Pierre
Pierre is the state capital and the largest city in the Sixth
Judicial District which encompasses 15 counties in the south central part
of the state.

There are three judges in the Sixth Circuit, who travel the circuit
on a rotating basis. The judges tend to appoint attorneys who indicate
a desire to be appointed and to refrain from appointing those who ask
not to be appointed. However, court policy is te appoint more experienced
attorneys to handle more serious cases such as homicides. Nevertheless,
the younger attorneys in the firms of the older attorneys often end up
actually trying these more serious cases.

The younger attorneys in populated areas are eager to handle
assigned cases because of the assured income; for lawyers with two to
three years experience defense of indigents is no longer a profitable
proposition and interest in being assigned indigent clients declines
rapidly. In rural counties, the few young attorneys are either State's
Attorneys or are associated in practice with a State's Attorney.
Consequently, assigned defense counsel often come from out of county.

There is little serious problem with payment of attorneys fees
in the Sixth District, The court reduces fee ciaims on occasion, but

chiefly for excessive research charges and generally with younger attorneys.
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Compensation awards are tailored in ltight of funding made available
by the county and the court is pressured by the board of commissioners to
aveid approving vouchers over and above the amount appropriated. No
standards are utilized to measure the necessity for the activities for
which compensation is paid. Federal guildlines (28 U.S.C. 3006A et seq.)
regarding fee schedules and maximum fees are utilized but not rigidly
enforced.

The court generally does not appoint counsel when the defendant is
employed or employable, or it may appoint counsel whom it instructs to
attempt to arrange for compensation. The lien system is not very commonly
used for recoupment; a more popular method is to exact restitution to the
county as a condition of probation. -

Very few appeals and post-conviction relief actions are initiated
and the court has indicated that if a claim of ineffective counsel were

made an issue, new counsel would be appointed. The team found no cases in

which this occurred.

3. Huren
Huron is the seat of Beadle County and the largest town in
the Ninth Judicial Circuit which also includes Faulk, Hand, Spink and
Sanborn Counties in the east~central section of the state.

The Sixth Circuit also operates on an assigned counsel system.
Indigency is determined at arraignment, always by a judge or a law-
trained magistrate--never by a lay magistrate; Counsel is appointed
only for those who request counsel and can establish indigency. The
defendant fills out a form designed to reveal his or her assets, debts

and income; the emphasis is principally on income. A person who is

employed will rarely be assigned counsel, except as a means of referral.
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Even an unemployed person may not be assigned counsel if he or she is
considered employable. Counsel may be employed on a provisional basis,
with the fees being paid partly by the defendant and partly by the county.
Very rarely will the court look beyond the face of the defendant's
application, since the population is so small that someone in the
courtroom is likely to know the defendant well enough to spot any serious
discrepancies.

Assignments are based on the judge's assessment of the aftorney's
abilities and the nature of the case. The older, more established
attorneys are generally reluctant to take assigned cases because of the
financial sacrifice involved. Counsel is appointed in about 2/3 of all
felony cases and in a relatively small number of misdemeanors. The
number of civil commitments has decreased drastically since the recent
passage of a commitment statute which requires a showing of psychiatric
cause. Attorneys are appointed upon request in juvenile cases of
appropriate seriousness. Counsel is also assigned for post-conviction
proceedings but ordinarily not the attorney who represented the prisoner
at trial. |

Fees and compensation present'a problem in this éircu?t, and
there is concern that low compensation has affected the quality of
defense services, as well as bench-bar relations. Some expetrienced
attorneysAare simply unavailable because of inadequate remuneration;
others are upset whén the judges are forced to cut fees in response to
budget pressures. It Was even implied by some that not all assigned
counsel contributed their best efforts to every case because of
predictably inadequate compensation.

The lien recoupment system does not operate here; the court
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often makes reimbursement of assigned counsel fees a condition of
probation, a scheme that is reasonably successful.

Attorneys are required to submit detailed itemized statements for
compensation. Areas where fees are most commonly cut are investigations and
research, particularly among the younger attorneys. Although the federal fee
schedule is utilized, the federal compensation ceilings are not enforced.
Prior approval is required before an attorney runs up a bill over $500 in
any case,

Criminal trial practice in the circuit is virtually nonexistent.

One judge has held only two trials in the past two years. A similar
situation exists in local civil practice where trials are equally rare.
There is some question among the judges whether any local attorneys are
sufficiently experienced in their work.

Plea bargaining is widespread between th= Prosecutor and defense
attorneys and overcharging seems a routine practice of the State's
Attorney. The Prosecutor is usually assisted at trial by the Attorney
General's office because it has more experienced trial lawyers and is

less vulnerable politically in case the defendant is acquitted.

Lk, West River Rural

Mead, Haakon, Fall River and Hughes Counties all have purely
assigned counsel systems. All are participating in the newly-structured
assigned counsei fee system which mirrors the federal reimbursement
rates operating in most parts of the country. The primary problem in
these counties is the small number of attorneys and the fact that the
counties must compete with the Federal District Court and courts in other

counties who also éssign counsel to this same small body of lawyers.
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Because of the location of the federal court and the greater amount of
legal businesses in the larger urban areas, attorneys have tended to
gravitate toward Pierre and the larger towns along the interstate.

This phenomenon leads to assignment problems. All of the lawyers
assigned in Haakon County, for example, live in either Pierre or Rapid
City, a drive of ninety miles in either instance. The great distance and
the resulting unavailability of lawyers to the rural courts has led to an
irregular pattern of attorney assignment.

Throughout the West River area, assignments are reluctantly accepted
by attorneys with a year or two of legal experience; they do not
particularly want them, but they will not reject them. Older léyyers
actively attempt to avoid court assignments. In some circuits there are
lawyers who have not had an assignment in recent memory. In the larger
cities assignments are more evenly distributed among the lawyers based
upon the complexity of the case and the amount of experience a lawyer
has had. However, even though the assignment might go to a senior
partner of a firm, invariably the actual work is performed by a junior
associate. For the most part, the younger lawyers get the brunt of the
assignments.

Currently the budget for the assigned counsel system is requested
by the presiding judge of the judicial circuit from the various county
commissions. In scme counties the amount of money required to operate
the assigned counsel system is exceedingly low. !n others the number of
‘assignments has been growing and, as a result, by the end of the fiscal
year there is little money. In some instances the judges tell lawyers
to . hold their vouchers and submit them in the new fiscal year. At other.

times the judges have reduced the vouchers being paid to lawyers. Even
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though the lawyer actually put the time in, there simply were no funds in
the assigned counsel budget. Needless to say this has created tension
and animosity between the trial bar and the judges. As in many of the
counties around the state, the incidence of trials are exceedingly low.
This is due in part to the pressure from the county commissioners; trials
increase costs not only for assigned counsel but also for court resources
and court services. Often, too, the State's Attorney has no desire to

go to trial, since litigation cuts into his private practice. In some

of the counties there have been problems with the part-time state's
attorneys' lack of trial experience. In some instances the local state's
attorneys have expressed a desire not to take major cases to trial.
Therefore, the Attorney General's Office will try the case. Similarly,
many appeals are handled by the Attorney Gerieral.

Indigency is determined on a hit-and-miss basis. |If the defendant
asks for appointed counsel, he receives it based on his affidavit unless
someone in the courtroom happens to know the defendant is not indigent.
If at a later date it is determined that the defendant is not indigent,
some judges will order the defendant to repay attorney's fees. The
South Dakota lien provision is seldom used in these communities.

More frequently, as a condition of probation, the judges order
that certain amounts of the assigned counsel fee be repaid to the county.
There was a strong feeling that in juvenile cases many of the parents
can afford attorneys, so that courts are not assigning counsel. Some
of the judges indicated that they try to get the parents to hire private

counsel.
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PERCEPTIONS OF INDIGENT REPRESENTATION SYSTEMS

Rapid City

It is a fair statement that the perceptions of almost all of those
interviewed regarding the Rapid City public defender system were positive.
There were a few notable exceptions to this but overall the county commissicners,
the judiciary, the private bar, the legisliators and the client community
representative talked to about the public defender office were supportive
of it. Those who were in support of the public defender office feel that
they deliver services as good as the assigned private bar. The view was
expressed that the public defender system was not only providing higher
quality representation, even with their lack of experience, but also is an
asset in improving the administration of the entire system. Notable exceptions
to support for the public defender office consisted of one circuit judge
who was very critical of the defender office, and the Indian community which
also expressed some doubts.

The judges talked to about the public defender system can be classified
in two categories. There were those judges who were not from the Rapid City
area but had heard of the office. Those judges, generally, were intrigued
by the concept, supportive of the idea and very interested in having a public
defender office in their community. The second category of judges are those
who are from Rapid City. These are the judges who had the most intimate
knowledge of the office and worked on a daily basis with the defender staff.
This report will concentrate on the observations and perceptions of those

judges. Overall it is fair to say that all but one of the five judges inter-
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viewed were supportive of the office, both in theory and in practice.

It was primarily due to the support of the judges that the public
defender office began. Judge Young originally conducted a study of the
defense delivery system in Rapid City back in 1972. He prepared a preliminary
report which was the genesis for the ultimate application for LEAA funds
and the creation of the office. At that time in the Rapid City area the
necessity for funds to operate the assigned counsel system was increasing in
geometric proportions every year. Also, the attorneys in Rapid City were
beginning to experience growing and lucrative practices. As their practices
improved, these lawyers attempted to avoid getting assignments. An increasingly
greater number of cases were being borne by the younger lawyers in the
community. -

Each individual judge at that time kept his own list for assignments.
Some judges assigned randomly on a rotating basis, others were individualizing
the appointments and still others were assigning cases to those attorneys
who desired appointment. The younger lawyers were bearing the brunt of the
burden. After meetings with the county commissioners and the judges, LEAA
grant funding was obtained and the office began to accept cases. It was true
then and it js still true now that the county commissjoners and the judges and
the privéte bar are convinced that the public defender office is economically
a sound proposition. They Seem to believe the defender offices can handle
cases less expensively and more thoroughly than the assigned counsel system.

It was the perception of the judges that the ratio of trials appear to
be the same among public defenders and the private bar. It should be noted that
this trial rate is exceedingly low. From January 1, 1975 to July 19, 1976,
there have only been six felony trials in the Rapid City Circuit Court. When
questioned as to why there were so few trials, the judges were hard pressed

to come up with a clear cut position, but apparently believe that the public
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defender was focusing on the cases at an earlier date, and the issues were
drawn more sharply, allowing for more effective plea bargaining and case
disposition.

While there was a diversity of feeling as to what general improvement
the defender offered, several factors seemed predominant. The first was the
view that the public defender would be an improvement on the overall system
if the local lawyers do not want to take assignments. This was a growing
concern in all the communities in the state and certainly was true in Rapid
City when a defender office was created. The second factor was that some of
the judges felt that the defender office would be an improvement because of
the specialization factor. They all recognize that the private bar will
refuse to accept assignments at some stage of their career, particularly after
two or three years in practice, because of the cost factor.

While they recognize that there has been some savings in the administration
of the overall system because of the public defender operation, the court
administrator's office and the judges tend to agree that scheduling has improved
dramatically since they have a defender office. Some of the judges wvere less
committal on this paint. They pointed out that more motions are filed and
there is an increase in the time required to deal with them. These judges
went on to point out that the motions now go more to the heart of the problem
and they are better focused so that they ultimately reduce the amount of court
time required. They said that the motions are not frivolous and are more
oriented towards discovery than ever before. With better discovery they find
cases generally resolve themselves much sooner and also are better focused if
and when they do go c¢o trial.

When asked about the possibility of either a state funded defender system
or locally funded defender offices in other communities, the judges indicated

that the basic conflict was between the state's rights and counties' rights.
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Counties traditionally have been fighting every encrouchment into their domain
and this would be one area where they would want to fight it. Even though

their interest may not lie in fighting it, they have been adamant in trying

to retain local control. It was their feeling, however, that the experience

of the public defender in Rapid City was very favorable and that they, the
judges, were very supportive of this office and the concept of a public

defender in general. They know that to get a public defender office established
one would have to have the support of the county commissioners, the bar

and the judges.

They recognize that the county commissioners would be primarily concerned
with the economics of the situation, the bar would be concerned about getting
out from under the burden of taking assignments and the judges would be concerned
about ongoing quality and ease of administration. All the judges acknowledged
the problem with the fee schedule in South Dakota. This is one of the reasons
they support the creation of a public defender. They feel constrained in
the area of granting fees on cases between protecting the public monies and
at the same time ensuring quality representation. Because of this latter
factor they feel the public defender in the long run would be cheaper and that
the quality of representation would be higher.

In discussing the impact that a state funded or local public defender
would have on a parttime state's attorney, the judges acknowledge that it was
a real concern. They felt that the expertise could become too great in the
public defender office and overwhelm the local state's attorney. In Rapid
City there is a fulltime State's Attorney, so it is not much of a concern for
them. However, they are familiar with the situation in the surrounding counties.
They think the real fear is that the creation of public defenders would have a

domino effect in the local comnunities, forcing them to hire fulltime State's
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Attorneys. This would result in less control, over both the Public Defender
and the State's Attorney. The judges stated that a parttime or contract defender
should be avoided, to prevent a situation where the defender would be competing
for business with the local parttime state's attorney.

The judges also warned that South Dakota, 1ike much of the nation, was
in a period of open conservatism about defendants! rights. They know the
public might view a Defender as another liberal concession to the rights of
defendants. This perception would tend to erode popular support for a Public
Defender. An opponent of the public defender office said that the current
defender bargained away clients' rights without trying cases. He implied
that the public defender office, in fact, was bargaining more of their cases
away than were assigned counsel; the fact is that the private baracross the
state has the same low trial rate.

This judge also criticized the present defender for soliciting clients
in jail, despite the ethical duty of all attorneys to answer questions about
citizens' rights. The lack of experience of defender staff is similar to that
of their younger private colleagues. Loss of individuality by defenders who
practice in several jurisdictions was also mentioned although private counsel
also travel extensively.

This opponent of defenders cited lack of bar support for a defender
office outside of Rapid City; this was not borne out in discussions with
lawyers from the West River area. Lack of public desire for a defender was
also alleged; limited public awareness of defender services is a contributing
factor. Limited caseloads were mentioned as an obstacle to defender offices;
this is the case in some areas but other clearly warrant such services.
Reservations about the legality of the Rapid City office were reiterated.

These comments reflect some of the more frequently expressed reasons
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for opposing defender programs. They are clearly not frivolous concerns

and must be addressed directly in order to establish more effective defender
services. It should be recognized, however, that the climate of opinion is
not totally in opposition to defender programs in many areas of the state.
Where case volume justifies it or the need for improved defense services
exists, the establishment of public defender offices will not meet with

uniform judicial opposition.
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Legislators

Legislators expressed concern that attorneys have already gravatated
to the major cities. The lawyer distribution map attached to this report
at Appendix D reflects that fact.

One legislator said that the part-time State's Attorney system was
at the core of many criminal justice ills in South Dakota. He felt that
the current part-time state's attorneys don't go to trial mainly because
they are on a salary and get the same pay whether or not they try a case
or plea bargain. Specific examples were given of major murder trials or
multiple defendant trials where the Attorney General had to conduct the
trial due to lack of experience on the part of the local state's attorney.
Examples were also offered of particularly effective part-time state's
attorneys. However, in the major portion of cases it was the belief of
the legislators that strong action was necessary to improve the prosecutorial
as well as the defense function. 1t was their view that a strong defense
office would force concommitant improvement in the state's attarney system
and that part-time public attorneys simply do not care about their jobs but
are more interested in enhancing their private practices.

There were several points of opposition to a public defender system,
including loss of local control to the larger urban areas and an unnecessary
shift from the status quo. However, many legislators sdmitted that the rural
population was already dependent on the urban areas for a variety of services,
especially for legal services. Even under the current system, most trial work
is done by the '"big city' lawyers.

Some West River legislators said that there were some counties or juris-
dictions In South Dakota which could not now support a public defender system.
They feel the public defender system should be established in those communities

where it is now feasible. When it becomes feasible on a cost-effectiveness basis,
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there could be public defender systems in the remaining communities, Most of
them believe that a public defender system would provide a higher and more
consistent level of representation. The legislators did not see much chance
for state funding at present due to lack of general support for this approach.
Most legislators think the public is unaware that ineffective state's

attorney and defender systems raise the cost of legal services.

The team perceived general resentment of outsiders in the community.
While it is not impossible, it is difficult to be an effective yet aggressive
defender lawyer in South Dakota. It is equally difficult for a state's
attorney to prosecute a popular local resident. Quite frequently the system
runs aground with local informalities affecting equal treatment. The
legislators expressed the feeling that f;11~time professional Defénders and
State's Attorneys would obviate many of these probléms.

Legislators recognize the system presently has no built-in controls.
Except for sensational cases, no one pays attention to the operation of the
criminal justice system. The state's attorney has to worry about his
performance at election time. Stress is too often placed on quantity rather
than quality of service. Those legislators who are aware of Rapid City's
system feel that it is a tremendous improvement over other systems; Despite
lack of current trial experience in the defender office, the general view was
that the quality of representation is still far superior than the system that

existed previously.

The Indians in Rapid City have a considerable interest in the local
defender office. Their interest is, in part, generated by the high number

of Indians in the local system. A member of the Indian community who had been in
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prison, conducted an informal survey of the Indians who were in prison at
the time he was there? At that time, 28% of the 350 inmates were Indians.
He found out that 90 percent of the Indians in prison had drug or alcohol-
related problems in their criminal history. Seventy-five to eighty percent
had court-appointed attorneys. Almost all felt they had not had fair
representation or equal treatment in the court.

The Indian community believes that overcharging is a common practice
in their cases putting additional pressure on a defendant to accept a
plea bargain. |In both large cities and smaller communities, Indians said
they had little contact with their defense attorneys. Some felt local
counsel had been intimidated by the press, public and judges. The vef&
volatile nature of their cases and extreme public exposure placed pressure
on local defense lawyers detrimentally affecting the Indians' defense.
These impressions have been reinforced by what they characterize as ''weak
defenses," in some recent cases.

For example, when the Indians brought a sociologist from New York
to testify on a jury survey he conducted in South Dakota, the Attorney
General fought to exclude his testimony and the judge denied its submission.
The local defense attorney who was in that case did not object, leading
the Indian community to feel he had been intimidated. While no objection was
required, some lay persons do react negatively to such non-assertiveness.

Discussions with defendants recently involved in the criminal justice
system indicated that both the public defender office and the local assigned
counsel office in other communities do very little effective work on sentencing.
There were several examples where outside counsel were able to get
ﬁrobation for convicted Indians or to get sentences commuted. Indians feel
that public defender offices and local assigned counsel both make insufficient.

efforts on sentencing alternatives.

25 copy of the survey questionnaire is attached at Appendix F.
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The Indians pointed out bond problems that had recently arisen. Apparently

many of the judges are concerned that if they grant bond to an Indian he will

return to the reservation and extradition proceedings will have to be instituted.

Therefore, many Indians receive a higher bond than they feel is justified.
Indians complained that there was a lack of doctors available in the

jail on weekends. The Indians who became sick in the jail were taken to

the Sioux Sanitarium, which was the only place that would treat them.

Whites who had become i1l in the jail were taken to the local hospitals.

This unequal treatment, the Indians feel is outrageous and discriminatory.
Their impressions of the public defender office was that it was

overworked and suffered from high a turnover rate. They feel defense services

are acceptable in some aﬁéas, but overall are inadequate because of

ineffective investigation and excessive case loads. They perceive no

basic difference between the public defender and assigned counsel. They do

feel that if they have the right to choose their lawyer that it might make a

difference in the uitimats representation they obtain.

The Indians blame the lack of trials on the community's unwi!lfngness
to spend money. This affects the public defender office, the state's attorney
office and the courts. They also felt that there is a long-standing precedent
of plea bargaining with Indians which began years ago when the local police
used the public intoxication ordinance as an excuse to pick up an indian
whether he was drunk or not. |If the Indian pled guilty, he received a $5.00
fine; if he pled not guilty, then he had to wait in jail for trial, ultimately
paying a $300 fine. It was easier to plead guilty and everyone became
accustomed to the practice. They also know that the system's pressures force

the public defender and assigned counsel to bargain cases out.
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They pointed out that the first and only time a major challenge had
been brought to the jury system in South Dakota was a result of one of the
Wounded Knee cases. In that case only 3 percent of 500 people called to
jury service were Indians, while 10 to 15 percent of the population of
Rapid City is Indian. Jdury service problems continue to exist because
Indians do not register to vote. The Indians are fairly transient in the
community and move from home to home and rarely keep one permanent residence.
Also, there is a fear that if they register to vote, they will be assessed
a property tax. In South Dakota even indigents must pay property tax.

The property tax is assessed on the personal property owned by the
individual. [f they are forced to pay the personal property tax they are
éfraid it would come out of their public assistance stipend. -

Indians criticized the lack of community action on the part of the
public defender office or the bar association. They report having tried
to set up interviews with the public defender without success. They are
very aware that there are no Indian employees at the office and as a
result, there is a great degree of uncertainty and skepticism about the
>pub]ic defender in the Indian community. There was at one time an attorney.
on the staff who had a high d;gree of credibility in the Indian community.
Confidence in the public defender seems to have deteriorated over the last
several years. The feeling is that there is very little access to the office.
Additional problems stem from one probation officer who the Indians feel is
prejudiced against them. They feel that the Public Defender has not taken
this particular probation officer on as he should. Their perceptions about
the public defender office seem to be indicative of their feelings toward

the assigned counsel system, not only in Rapid City, but across the state.
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Corrective suggestions included having a strong Indian spokesperson
represent the interest of the Indians on the board of directors of the public
defender office, although this had low priority. They know there are
Indians in the community who would be effective members of the board of
directors of the public defender organization, but doubted the county
commissioners would agree to a strong Indian on the board. As a whole, they
seem to perceive a great difference between the standard view of a quality
legal system and an effective defense representation system for the Indians.

The Indians do not respond to proposals that improve the overall
efficiency and quality of the system as measured by the people currently
running it. Sympathetic attorneys with quality defense skills are the

-

important elements for the Indian community.

Consultant Team Impressions

The consultants believe that the defender office in Rapid City was
delivering competent legal services consistent with the standards in South
Dakota and with those provided by the vast majority of assigned counsel.

In most instances the defender delivered a higher quality of representation
to the defendant. This view is supported by most of those people who currently
watch the operation of the public defender system.

The team feels that the independence of the public defender office --
the ability to bring very unpopular issues and cases into court -- is essential
to effective legal representation in Rapid City, as standards recognize3. The
generally low trial rate in the public defender system necessitates organized
training programs to familiarze the attorneys with trial techniques and

improve their litigation skills,

3 See ABA Standards for Criminal Justice Relating to Providing Defense Ser-
vices §1.4; National Advisory Commission on Criminal Justice Standards and
Goals, Courts §13.8.
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The public defender needs to expend greater effort in public educat?onf
It would be most helpful to add Indian employees to the staff of the public
defender in as many capacities as possible and to get Indian input on the
board of directors for the public defender office. Furthermore, the board
of directors should have a greater voice in the running of the public defender
office, including selection of the Public Defender. The defender should serve
for a definite term determined by the commission. The board of directors
should have the power to dismiss the defender only for malfeasance or mis-
feasance in office, in accordance with the national standards cited above.q

Rapid City currently has a mixed system. Because of the assignment
practices of one of the judges, the defenders do not get all the appropriate
cases in the community. The statistics for the assigned counsel 8ystem and
the defender system indicate some parity. The consulting team was not able
to get the figures on the dismissal rate for private counsel, although again,
indications are that it is almost the same as for assigned counsel.

There is an extraordinary dismissal rate in Rapid City (50%), coupled with
a very low trial rate. The low trial rate creates problmes in evaluating
cases in the defender office as it is presently constituted. The elevation
of their senior and most experienced trial lawyer to the Supreme Court has
further hindered the offices' ability to evaluate cases. Again, this problem
applies to the assigned counsel panel as well.

The defender office should hire investigators to lessen the amount of
attorney-time spent in this area and improve the overall quality of those
investigations.

Investigators, even when not used on investigations for trial, could be
very effective in developing sentencing alternatives for their clients.

The defender office is ably administered and has good morale. An adequate

4
ABA Standards §1.4 and NAC Standards §13.8.
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training program and additional support services coupled with active effort

in the client community would add significantly to the impact of the program.

B. Sioux Falls

The Second Circuit is also geographically the smallest, consisting of
only three relatively small and contiguous counties. As a result, the
Second Circuit is the most densely populated and urban area in the state
and most able to support and benefit from a full-time defender system. The
people interviewed in the Second Circuit were generally amenable to the

concept of a public defender.
(i) The Judiciary

Two judges were interviewed in Sioux Falls. Although they
exhibited some support for the concept of public defender offices, both
thought that at least as an abstract matter, the quality of services would
be better with appointed counsel than with full-time public defenders; perhaps
because of low salaries which would probably be available for public
defenders would not attract high-quality lawyers, or because of problems
inherent in handling large numbers of indigent defense cases,

Both juges were concerned about the low fee schedules presently being
paid to appointed attorneys. One judge said that a defender office would be
cost-effective in Sioux Falls, and saw the defender system as a preferable
alternative to increasing fees for private attorneys. The other judge
interviewed feels that the fee schedule should be liberally construed, and
seen as a guideline rather than as an absolute ceiling, because he knows that

appointed attorneys should be adequately compensated for their services.
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(ii) Private Bar

0f the three private practitioners interviewed, two were
strongly in favor of a public defender office. The third was strongly
opposed to a defender office and had actively opposed past legislation in
that area.

Both of the private attorneys who favored a defender office were
experienced attorneys who did little retained criminal work. Both were
removed from economic dependence upon appointments and viewed the system
with a certain amount of detachment and objectivity.

One favored a defender system primarily because he did not think it
fair or legal to require attorneys to give their time at about half their
ordinary rates. These two attorneys each felt that the expertise of a
full-time defender was to be preferred to the inexperience of most appointed
counsel and it would conserve time. One attorney expressed a preference for
a full-time defender over any kind of mixed system, as well. The other pointed
out that young attorneys should not gain their trial experience at the
expense of indigent criminal defendants. He also knew that as an appointed
attorney, he did a conscientious job for his clients, even though the
reimbursement did not compensate him for his time; but he felt he might
not devote the same time to the more intangible aspects of representation.
such as counseling, listening and consulting, as he would with a retained case.

One of the attorneys indicated that the concern that young attorneys
could not survive without appointments was a falacy. The amount involved,
spread among all attorneys who received appointments, should not be of great
concern, he said and would not make the difference between failure or

Success.
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Neither attorney seemed overly concerned with the cost-effectiveness
of a defender office. Both feel that a statewide system would be
acceptable, although one of the attorneys said that it was essential that
multi-county offices be permitted under whatever system was proposed. One
attorney stated that a separate appellate office, with different counsel
handling the appeal, was preferable to allowing the same attorney to
handle the appeal. Both attorneys feel that the defender salaries should be
at parity with prosecutors' salaries. Both also say that the judiciary
should select the defender and that a term appointment was preferable to
serving at the pleasure of the appointing authority. One of the attorneys
felt that a commission might be useful in the appointment process. He also
stated that the money for a defender office should be in the court’s budget,
so that the defender would not required to lobby for his own appropriation
before the Legislature.

One of the attorneys estimated that of the 135 attorneys in the Second
Circuit, about a dozen would strongly oppose a defender, about 15 to 20
would be mildly opposed. The vast majority could be persuaded either way

and from six to twelve would favor a defender system.
(iif) Legislators and Commissioners

The third attorney interviewed was also a legislator who was actively
opposed to public defender legislation in the past. Although he complemented
the public defender in Pennington County, he feels that that office had not
been legitimately established. He said that a full-time defender would have
an unfair advantage against a part-time prosecutor:; that young attorneys

depended upon appointments to supplement their incomes; that a defender office
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would be unable to pay enough to attract quality attorneys, and that if it
could pay enough, it could not be competitive with the present assigned
counsel system. He generally opposed the trend toward attorney
specialization, and felt that eliminating the assigned counsel system
would eliminate any incentive for young actorneys to move to the smaller
towns across the state. Although he stated that if a county wanted a
defender system, they should be permitted to have one, he later said that
he would oppose even a local option defender bill, because local option
legislation has a way of becoming mandatory. Although he certainly
opposed the defender concept, he stated that if he could be assured of
quality representation and competitive costs, he might support a public
defender office. -

A member of the Minnehaha County Commission expressed {%e view that the
commission as a whole was interested almost exclusively in cost factors.
One commissioner supported the idea of a defender office and thought a
statewide system might be preferable to a local system, although he noted
that sentiment for local control ran deep in South Dakota. He feeils strongly
that whatever the selection or funding procedure, the defender should be
insulated from political influence, and should be permitted to hire and

fire his own staff.
(iv) Prosecutars

A prosecutor who was interviewed said that present reimbursement
rates for appointed attorneys were too low, and that his outlying county
might benefit from a public defender office in Sioux Falls, which could

also serve his county. He stated that there were only three attorneys in
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his county who were available for appointment in criminal cases, and it was
frequently necessary to appoint counsel from Sioux Falls or from another
neighboring county with great difficulty in finding an available attorney.
He feels a defender office would provide continuity and standardized policy.
making it easier for prosecutors to negotiate pleas.

He indicated that there was strong public antipathy for appointive
positions, and that although it would be better to have an appointed
public defender, sentiment might favor election. |If so, ke feels the defender
selection should be non-partisan. He foresaw that the South Dakota Supreme
Court also might eventually impose a statewide defender system, which would
necessitate full-time prosecutors.

This prosecutor opposed the move toward circuit-wide prosecufors. Since
he felt that a full-time defender office would promote full-time prosecutors,
he was reluctant to support the defender concept; he was of the opinion, however,
that his county could benefit from a full-time defeﬁder office in Sioux

Falls.
(v) Clients

Five inrates were interviewed at the state penitentiary, two of
whom had been convicted in Minnehaha County. Two had been represented by
appointed attorneys and both expressed criticism of the performances of their
counsel . One indicated that appointed attorneys exerted pressure to plead
guilty, and were more likely to waive preliminary hearings than retained
attorneys. The other inmate also stated that his appointed attorney had
advised him against going to trial, and he felt that a public defender would

be preferable,
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(vi) Consultant Team Conclusions

The Second Judicial Circuit can support the cost of a full-time
defender office. There is some degree of support for such an office
there, and if it is Iegislative]} feasible, such an office should be
established to serve the entire three-county circuit. There would be
minimal problems in serving Turner and Lincoln Counties. Most of the
sentiment we encountered in Sioux Falls seemed to favor a defender office,

although the dissatisfaction with appointed counsel expressed by the
penitentiary inmates is suspect because it was primarily result-oriented.

C. Qther

Fifth Judicial District

Membcrs of the consulting team spent half a day in Aberdeen, the
county seat of Brown County, and the largest urban area in the Fifth
Judicial Circuit. Although only cursory i{mpressions could be obtained
from such a short visit, it appeared to the team that almost everyone
concerned with the appointed counsel system in Aberdeen thinks it is
preferable to a defender system, but that the present system's fees are low,
primarily because maximum payment schedules are too rigidly enforced. Brown
County probably has too low an indigent criminal caseload to make a county-
wide defender office feasible, but some consideration should be given to an

area~wide office.
(i) Judiciary

Only one member of the judiciary was interviewed in Aberdeen.
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This judge expressed the view that the young attorneys in Brown
County were of exceptional quality, and that because the salaries for
public defenders would surely be lower that the incomes earned by young
attorneys in private practice, the quality of attorneys attracted to a
public defender office would also be lower. He felt that a circuit-wide
defender would not be feasible, because of the distances involved in covering
the circuit, and because of the likelihood of scheduling conflicts. He
thought it might be possible, however, to have a defender in Brown County,
and retain an assigned counsel system in the remaining counties in the

Circuit.

(ii) Private Bar -

Two private practitioners were interviewed, both of whom were young
attorneys with limited experience, who accept indigent criminal appointments.
They disagreed concerning whether indigency standards were too low. One felt
that every defendant who requested an appointed attorney got one. The other did
not share this view, and told of cases where defendants had approached him for
private representation, had been unable to afford his fee, but still could
not qualify for appointed counsel. The two attorneys also disagreed on whether
or not they had experienced any disadvantages as a result of not entering a
case until after the police had already had the opportunity to question the
defendant. One attorney indicated that sometimes confessions were obtained,
or lineups conducted, prior to the time an attorney was appointed. The other
had never experienced this, and felt that any questioning by the police before

appointment of counsel tended to be perfunctory.
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One of the attorneys, who had been in practice about two years,
stated that the reimbursement from appointments was no longer an economic
benefit to him, although the income had been important to him when he was
getting started in practice. He felt the appointment system should be
retained to assure the continual influx of young attorneys into Aberdeen.
The other attorney, who had been practicing for about a year, felt that
appointments were still of economic benefit to him, and were adding to his
experience as a trial attorney. One indicated that there were subtle
economic pressures to settle appointed cases, because the maximum fees
were so low. Both attorneys gave the impression that although the hourly
reimbursement rates were reasonable, the maximums established for various
kinds of cases were not, and both complained about low fees. Neither saw
2ny real advantage to a defender system over the present appointed counsel

system.
(iii) Commissioners

The Brown County Commission seemed satisfied with the present
assigned counsel system, although they thought it too costly, where a
public defender system might be cheaper. Cost was their primary concern.
Their figures indicated that about $12,000 had been spent for attorney
fees through August 5, 1976; they projected a year-end total of approxi-
mately $22,000. The chairman of the commission exercised no control over

the amounts expended, but simply ratified the judge's approval of fees.
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(iv) Prosecutors

One prosecutor who was interviewed strongly favored a public
defender system because he felt that appointed attorneys lacked the
necessary experience and expertise, and spent unnecessary hours preparing
a case in order to obtain the maximum fees. He feels that a public
defender would be more aware of the strengths and weaknesses of a
particular case, and would be easier to deal with.

Several factors were unanimously identified as requiring consideration
in the design of any workable defender system. One was the 'east-river/
west-river' split, which was consistently presented to us as a major
factor in any statewide political activity. The people living west of the
Missouri evidently possess a strong impulse for local isolationism and
it was suggested that the assigned counsel system is perceived as a
means of financially maintaining local attorneys in rural areas. The
second such perception is that a centralized state's attorney system must,
as a matter of political necessity, accompany any kind of defender system.

One prosecutor stated that a public defender should be full-time,
and should be selected either by the judiciary or the bar. Realistically,
however, he felt that if a public defender system ever became operational,
it would probably include selection by the county commission. In any event,
he thought the public should not be involved in the selection process.

He stated that the present system was abused at both ends. Counsel
was unnecessarily appointed, particularly in traffic misdemeanor cases,

while attorneys padded their hours or requests for fees.
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He was unfamiliar with the statutory recoupment system, and stated that he
had never been requested to try to recoup amounts expended for indigent
fees. He thought any attempt to obtain recoupment would probably involve

more time and effort than it would be worth.
(v) Consultant Team Conclusions

Brown County cannot economically justify a full-time public defender
office with its present caseload. Although the caseload of the entire
Fifth Circuit might justify a defender office, the area covered is so
large, and the caseload in outlying counties so small, that the Fifth
Circuit would probably not be a wise selection for a model circuit-wide
defender office. In addition, there is little support for changing the
current system.

Although it is probably unrealistic to expect reimbursement rates
higher than $20 to $30 per hour, efforts should be made to rafse the-
maximum fees and/or allow more extensive coverage. Prior veto of
extraordinary expenses by a single judge could limit defense services. Raising
ceilings on fees could have several side effects: it is economically
feasible for attorneys with more experience to handle appointed cases; it
would reduce any existing temptation for an attorney to stop trying once he
had run up hours entitling him to the maximum fee; and it would Tacilitate
future implementation of a defender system, in the event of a statewide or

county-option system being created.




(b) Huron

The respondents shared a wide range of perceptions not only of the
workings of the appointed counsel system, but also of the advantages and
drawbacks of a public defender system and of the political considerations
to be accounted four in deciding whether a public defender system would be
acceptable if recommended. Local feeling seemed to be that the low com-
pensation rate for defense attorneys and the part-time nature of the
prosecutors has created a situation where it is in the economic interest
of the attorneys involved to do less than a thorough job in appointed cases.
Consequently, one party or the other is frequently underrepresented. One
person pointed out that the defense attorneys know what motions to go
through to protect themselves from postconviction allegations of ineffective-
ness, indicating that at times form prevails over substance in criminal
proceedings. Judicial interest in a public defender's office is motivated
by a desire to improve the representation'of both the defendant and the
state, on the assumption that a full-time public defender operation would
complement a circuit-wide prosecutor.

Sevgral factors were unanimously identified as requiring consideration
in the design of any workable defender system. One izas the 'east-river/
west-river! split, which was consistently presented as a major factor in
any state~wide political decision. The pecple living west of the Missouri
evidently possess a strong impulse for local isolationism and it was suggested
that the assigned counsel system is perceived as a means of financially
maintaining local attorneys in rural areas. The second such perception is
that the centralized state's attorney system must, as a matter of political

necessity, accompany any kind of defender system.
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{c) West River (Rural)

(i) Judicial

The judges in the West River area agreed that they would just as soon
not have to assign counsel. They felt that the aggravation and the friction
caused between the private bar and the judges simply was not worth the
effort of continuing the present system. They were placed in the dual
bind of having to assign private counsel and at the same time having to
deal with the county commissicners to get sufficient money to operate the
assigned counsel system. When the assigned counsel funds ran out, they would
have the responsibility to either reduce the fees paid to lawyers, knowing
that the laywers were being underpaid, or tell the lawyers to hold off
submitting their vouchers until the beginning of the new fiscal yéar.

The judges were quite supportive of the local lawyers who were doing the
-assigned cases. However, they were clearly aware that the assignments were
not befng spread equally among the bar.

The judges were under the favorable impression that a public defender
system should have training programs and continuing education programs that
would insure that the younger lawyers would receive training in the handling
of crimigal cases. They felt that it would make their job of administering
the court system much simpler. More importantly to them, a public defender
system would relieve them of having to lobby with the county commissicners
for a continued increase in the assigned counsel funds. Many of the judges
emphasized that they felt it was outside the role of the judiciary and the
courts to be in the business of handling budgets for assigned counsel cases.
For the most part, they supported the concept of having a statewide defender

system under the executive branch funded by the state legislature.
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The judges also feel that they should not be in the business of running
the defender office. They believe that should be handled by a committee
composed of private lawyers, court administrators, state bar members or
perhaps even legislators or legislative designees. They hope that the
statewide program would also give the defender system the flexibility to
transfer lawyers in the event there was a major crime in one of the counties
in the state.

The judges agree that when they get into clashes with lawyers over
meager court fees there are no winners. They admit the longer a judge is
on the bench and away from the economics of private practice, the more difficult
it becomes to determine which lawyers are billing properly. They felt it
would be far wider for those cases that must be handled by assignments
(because of conflicts or overflow in the system) to be administered by a
bar committee. The form of system that judges recommended for their
Jurisdictions was a mixed system with 80 percent of indigent cases going
to the defender system and the other 20 percent (made up of conflicts cases)
handled by local attorneys to keep the private bar actively involved.

' The judges felt that tradition was at the core of the resistance to
state defender legislation. The smaller counties fiercely want to retain an
independent identity and control over their institutions. The judges felt
that the quality of representation currently being provided was adequate and
the only criticism they had heard came from the American Indian Movement (A.l1.M.).
On the whole, they felt that quality of representation was about equal
between the State's Attorney and the assigned counsel system.

The judges also said that the defender system would make the determination
of indigency much easier. They felt that a methodology could be employed

which would greatly improve the determination of indigency and the operation
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of their current recoupment practices. They thought it would improve the
record-keeping, the initial determination of indigency and give the defendants
better advice as to the recoupment that might ultimately be enforced by the
State of South Dakota.

The judges also said that it would improve the quality of representation
to have lawyers available on short notice for potential lineups, juvenile
hearings and bond hearings and to increase the ability to investigate cases
in outlying areas.

The consensus of the judges was that the court shou1d~have nothing
to do with the administration, supervision or budgets of a defender program.
They felt it should be a conmittee that is composed of members of the
legislative branch, judicial branch, citizens groups and the bar. - The judges
believed if one person was responsible for the selection of the defender,
then there should be absolute tenure; if the defender was appointed by a
commission, then the person should serve at the pleasure of the commission.
They thought it was the responsibility of the Governor's office to submit a
statewide defender program budget for legislative approval. The courts should
have input on anticipated case volume in the upcoming year, and report on

the volume of the circuit in the past year to aid budget estimates.

(ii) Private Bar
in the rural areas in the West River community, save for one particular

county, the lawyers in general support a public defender office. The consensus

was that criminal work made up a large portion of the practice for young
tawyers only. There was a willingness among the bar to accept assignments,
feeling fhat it was a professional obligation. Individuals indicated that
their income from assigned counsel fees did not warrant the time they spent.
Many lawyers stated that federal cases were also consuming a great amount of

their time. They pointed out that in many of the cases they were having to
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travel large distances in order to handle the cases effectively, partic-
ularly the federal cases. But the local attorneys pointed eut that a public
defenders' travel problems should be no different than those assigned
counsel presently have to endure.

Many of the lawyers in the area refuse to take assignments and the
judges do not force them to. They have verified the fact that in many of
the firms when the senior lawyer is assigned to take a case, it is invari-
ably given to the junior partner to try. They also pointed out that in some
of the communities, particularly in the Sturgis, Lead, Belle Foche area,
some of the senior lawyers will take murder trials, which consume a
tremendous amount of their time for which they are not being paid.

There have been some particularly hostile confrontations between
lawyers and judges over fees. In some of those cases where the matter
was tried in a community where the lawyer did not live, the judge has
disallowed the motel fees, telephone and xeroxing expenses incurred in
handling the trial. The lawyers felt it grossly unfair and doubly so when
they had to pay taxes on what they were paid. The situation exists where
lawyers must work at a loss if they handle cases effectively.

Many private bar members cite the fee squabbles as the primary reason
they support a public defender system. Others say that the quality of
representation would improve overall, that lawyers would be better trained
when they do finally enter private practice, and that defense lawyers
would be prepared to go to trial. A majority of rural practice is paper
work rather than court work. Few attorneys are ready to handle a major
trial.

They complain that this is also true of the State's Attorney system.

Many in the private bar supported the establishment of a fulltime state's
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attorney position. There are vast discrepancieé between the quality of
state's attorneys from community to community. The lawyers feel there are
a significant number of state's attorneys who won't go to trial, and
that people seek to become state's attorneys because it is a parttime
nosition. This allows them to practice law privately and, at the same
time, pick up a salary and office expenses. They feel that a fulltime
state's attorney system and a fulltime defender system would obviate
this problem and significantly upgrade law practice.

Frequently the discussions with the private lawyers returned to
the question of adequate fees. Lawyers were stating that in private
practice they were spending at a minimum $15 to $20 an hour, an
intolerable situation. Also, some of the lawyers expressed the .
opinion that many attorneys in private practice, do not understand
the amount of money it costs them to continue to take assignments. Also,
the local bar does not enjoy placing the judge in the impossible position
of having to fight the county commissioners and the bar members as well.
They fear that it might affect their ability to practice in front of that
judge.

The private bar in the rural areas felt that a sole practitioner
or a new practitioner has slim to no chance of providing quality
representation because of inexperience in criminal law. The assigned
counsel system doesn't provide any one lawyer with sufficient exposure
to criminal litigation. The only way to insure quality representation
is through a public defender system. Even though the attorneys may be
novices, they would get much more criminal work, better training programs

and more experience in a shorter time.
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Some of the attorneys expressed the feeling that private lawyers in
some communities of South Dakota are having a difficult time dealing with
some of their clients, particularly the Indian community. They think that
a defender office might be able to establish better rapport with the
Indian community. They feel that defenders, by having an effective
investigation capability and the independence of the office would be far
more effective in terms of challenging the incredible number of confessions
that are obtained from defendants and also be able to get into the jails
and detention centers faster in order to competently advise clients at an
early stage of the proceedings.

Those that opposed the creation of a public defender office, felt
that the defendants got exceptionally good service. The reasons put
forth by those opposing a public defender were as follows: (1) The
services would not be as good, (2) they enjoyed the work, (3) it would
not be economical because of the vast distances to be covered by the
attorneys; and (4) that to some lawyers it was an economic necessity.
This final reason was expressed by the newer attorneys.

They did not feel that the use of investigators would diminish the
amount of travel time necessary for the attorneys or would improve the
quality of practice. They opposed this idea because, (1) they had had
poor experiences with investigators, ending up having to do the work all
over again, and (2) they thought their Indian clients would not have as
good a rapport with investigators as they would with a lawyer. They
pointed out that the individual has to know the people to do quality
investigation. This reflects the general view that people located in the

community know best what is needed toc deal with local offenders.
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Regarding appeals, attorneys felt if they had heavy research to do,
they would have to go to either Rapid City or Vermillion which is located
on the other side of the state. There are inadequate local law libraries.
Many of the local lawyers feel that an appellate defender would be of value
to them, both in terms of doing research while they are in the middle
of trial and also to do the appeals after the case was ended. They
pointed out, however, that they had very few appeals.

The vast majority of the lawyers in rural areas supported the concept
of a public defender. Many of the lawyers in private practice in the
smaller communities and the smaller population centers are either now or
previously were State's Attorneys. After they left office, they generally
had an adequate private practice. -

Thezre was some interest expressed by the private lawyers to remain
active in the practice of criminal law. However, they felt it could be
well-managed by having just a few cases to do a year. This could be
accompliished by having an integrated assigned counsel and defender system
which would more than satisfy the needs of most of the lawyers in private
practice whu are not state's attorneys and currently are in practice in
the rural communities. Many of the Jawyers now in private practice
supported the concept of a fulltime State's Attorney system and a fulltime
Defender system. They felt it would remove the pressure now faced by the
private bar in dealing with fee structures with the judges and would

improve the overall quality and administration of the system.
(i1i) State's Attorney

The state's attorneys generally have a small number of assigned

cases to handle. In one of the communities the state's attorney said
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that the majority of clients coming before nim had retained counsel. This
was due to the low Indian population in their vicinity and the general
prosperity of the area. Whether a client retained counsel or had an
appointed counsel, many of the attorneys came from Pierre and Rapid City.
The state's attorneys did not feel that selection was being done on
a patronage basis or on a non-random basis by the judges in the assignment
of appointed counsel. Their rural practice was primarily paperwork and did
not involve court appearances. Some of the State's Attorneys had not tried
a case in two or three vyears, but could not explain why so many cases
ended up in guilty pleas or dismissals. They also pointed cut that major
trials and appeals were done by the Attorney General's office and, therefore,
they did not have the need to leave the community to do extensive Tlegal
research. This, however, was not the situation with the assigned counsel.
Overall the state's attorneys felt that the quality representation
being provided by the appointed bar was more than adequate. Many of the
state's attorneys also accept federal appointments. This means they have
to leave their community and travel to Rapid City or Pierre for appearances
in federal cases.
They universally felt that there was not a sufficient volume in the
more rural areas to support even a circuit-riding public defender, a
situation they fear would diminish quality of services. When reminded
that the lawyers currently handling the cases are coming from the larger
cities, they agreed that there probably would not be much difference with

having a public defender system.




Perceptions

There is a tremendous need for a well-organized assigned counsel and
defender system. The parttime State's Attorney system has come under )
attack. However, there is a fierce independence in the West River area
and the feeling that "others' would strongly oppose a public defender
system. 1t is felt that if a public defender system were established, it
would only be in the larger population centers and not in the rural
communities. There is a tendency to lump the fulltime state's attorney
problem with the problem of fulltime defenders, although they are not the
same problem.

In some rural communities the delivery of defense services hiF not
even met the minimal constcitutional standards at this time. There were
very few appointments of counsel to handle identification, lineup, or
interrogation situations. Furthermore, the assignment of counsel in the
misdemeanor area was done on an informal basis, and in some communities
was avoided because of the cost factor. Finally, and perhaps most
importantly, an attitude affected the defense, the judges and the state's
attorney. That attitude was one of trying to avoid running up large costs.
Each, in their own way, had their reasons for doing this. The state's
attorneys and the judges had to deal with the county commissioners and the
defense counsel had to make their own livelihood. The net result is a
diminished number of trials. |f defense services were currently operating

at the level where they are consitutionally mandated, a defender sytem

would no doubt be less expensive than the system currently in operation.
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Indians

Two staff members of the Sioux Falls office of the United Sioux
Tribes Development Corporation (a non-profit corporation which contracts
with various agencies to provide services to urban area Indians and which
represents all nine Sioux tribes) were interviewed about adequately
representing Indian tribe members. At first, both men said that it made
little difference to the Indian whether they were represented by appointed
counsel or by a public defender, because the problems for Indians were
much more far-reaching and endemic than that. There are few Indian attorneys
in the state, and they feel the only way to really improve the criminal
justice system for Indians is to involve Indians in the governmental and
judicial processes.

The fﬁtervicwing team was also told that defenders would prcbably
provide better services than assigned counsel, because local assigned
attorneys had too many deep, ingrained prejudices and preconceptions
about Indians to provide quality services. Defenders, one of the staff
members indicated ideally should be either Indian attorneys, or attorneys
from out-of-state who did not share these locail prejudices and precon-
ceptions. When asked specifically about Sioux Falls Indians, neither man
felt that Indian sentences were disproportionate or that there was any
overt discrimination against Indians by the judiciary.

Two Indian inmates at the penitentiary were also interviewed. One
inmate had been represented by an inexperienced appointed attorney, who
the inmate felt had persuaded him to enter a plea of guilty to a murder

charge. This resulted in a death sentence subsequently commuted to life

imprisonment by the Governor.
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The second Indian inmate also expressed displeasure with an appointed
attorney who had refused to raise two defenses based on Indian law because,

according to the inmate, he was inexperienced and did not understand the

issues. This inmate claimed that his attorney was negotiating for

“. appointment as a prosecutor at the same time he was representing the

inmate, and in fact received the appointment Immediately after the

| trial in the case.

"' The strongest criticism of the assigned counsel system is from the

| American Indian Movement, whose members have categorically refused to be

defended by local assigned counsel.

South Dakota bar officials and AlM

P members disagree whether these matters are criminal or “cause'' cases.

-
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V. STATISTICAL DATA SYSTEM FCR
STATEWIDE IND!GENT DEFENSE SERVICES

While the statistical requirements for proper management of an indigent
defense delivery system are routinely described in terms of caseload,
court appointments, dispositions and resulting attorney fees, the records
kept by a court system are often not detailed or comprehensive enough to
lend themselves to analyses which result in the prediction of future resource
requirements. It is common, therefore, to encounter procedures which use

1 for

the case load standards established by the National Advisory Commission
computation of attorney requirements for the provision of indigent defense
services. In any event, the resulting data provides the basis fot a budget
estimate detailing the dollars required to provide these services. Once the
attorney requirements have been derived, investigator requirements can be
computed by estimating that an office will need one investigator for each three
to four attorneys and will need a secretary for each one and one-half attorney/
investigator combination. By adding the necessary fringe benefit package,
the personnel line item of a budget is derived. The remainder of the budget--
travel, transportation and subsistence, equipment, and supplies and other opera-
ting expendables--are added as the necessary fixed overhead to support the
people providing the services.

An alternative approach to providing reasonably precise data keyed to a
particular judicial district would be to determine the management data elements
necessary to insure such precision. A procedure to accomplish this could be

described as follows:

1. Determine the case load by type of case; normally caseload can
be described as felonies, misdemeanors, juvenile cases and
mental health cases.

2, fdentify the number of court appointments, again, by type of
case.

INAC Criminal Justice Standards and Goals
Standard 13.12, Workload of Public Defenders, 1973
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Dividing the total number of indigent cases into the combined
caseload totals, the indigency rate is determined.

In order to estimate the person hours required to deliver
these services, the net indigent caseload for a reporting
period (usually one year) must be used as a starting point.
A useful way of determining this quantity would be to add
the indigent cases pending at the beginning of a report-
ing period to the cases filed during the reporting period
and subtracting those cases pending at the close of the
reporting period.

Not only is it necessary to identify the number of indigent
cases which will require the delivery of legal services, but
it should prove useful to break that figure out into the steps
which are required to process them. One approach to this
wouid be to determine what steps in the court's component of
the criminal justice system usually require a significant
amount of time for accomplishment. This then leads to the
listing of the following steps:

Arrest/booking

Initial interview

Bond hearing

Pretrial motions

Investigation and research
Arraignment

Trial/post-trial motions
Sentencing

Appeals (may count as a new case)

-

-0 -h O QL0 TN

Having identified principal steps or stages in the court's compo-
nent of the criminal justice system, one could then estimate

the workload that will occur at each stage. An approach to this
would be to ask, if the net indigent caseload is the figure to be
estimated at the arrest-bocking stage, what percentage of that
figure can be expected to carry forward into the next stage
(initial interview). After deriving that answer and going through
the necessary computations, one can derive the actual caseload for
the next stage. The next question is, considering that this figure
(initial interview) is 100% of the caseload, what percentage of
that caseload can be expected to carry forward to the next stage
(bond hearing). Converting that percentage to a concrete figure
and inserting it into the next stage (bond hearing) would provide
a methodology which can be carried forward, step by step, for
determining the actual caseload to be estimated at each stage of
the court's component of the criminal justice system.

The next step is to identify the estimated amount of time required
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to process each type of case st each stage; this is the most

difficult part of the data-gathering system. By multiplying

process time per stage by the number of cases at that stage,

the total asttorney-minutes required to process that stage can
be determined.

8. Once the minutes per stage are identified, they can be multi-
plied by the projected workload of indigent cases at each stage
to determine the total minutes per process stage; this can be
divided by 60 to derive the total hours and that figure can be
divided by six, the number of effective attorney hours in a
given day to determine the number of working days required.
The result, finally, can be divided by 210 effective working
days per year, excluding holidays and weekends. The net
result is the number of attorney '‘person-years' required to
deliver these services, This can be the basis for deriving the
remaining personnel needs which in turn allows the calculation
of the fixed overhead necessary to support the people delivering
the services. In this manner, one can detzrmine the data
required to formulate a budget for an office providing these
services.

It is apparent that the weakness in this application is the derivation
of an accurate estimate of the number of minutes required to process a case
through the various stages of the court's component of the criminal justice
system. Nevertheless, it provides the necessary data management framework
for tabulating the critical elements required to more precisely estimate
staffing requirements for the future. In the interim, the current

2can be used

standard of the National Advisory Commission workload guidelines
to routinely derive staffing requirements while the data collection system
described above, is in process. Normally, one should expect to compile
approximately three years of historical data in order to use the foregoing
system for estimating staffing requirements. As an adjunct to this effort

it would be useful to insert a column between the listing of the criminal
Justice stages and the caseload projections for each stage for entry of the
date that each case reached each stage. This would allow the office compiling
the data to develop historical trends as to the extent of early representation
occurring in the system and to identify possible bottlenecks in what should

be a smooth-running case management system.

While the system presented should be usefu! for a zero-based budgeting
“NAC, Courts Standard 13.12, Workload of Public Defenders.
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approach to defense services for indigents, allowing a funding source

to evaluate the need for and the magnitude of the delivery of such services
in the next budget year, an interim method must be devised for determining
the productivity of the existing system in the absense of a zero-based
budgeting system. Such an interim system would record such information

as:

p—
.

The date that counsel was retained or
appointed

2. The date of arrest
3. The charge (by chapter of the criminal code)
L,  The date of arraignment
5. The nature and number of court appearances
6. The number of motions filed
7. The number of cases disposed by plea
8.  The number of cases taken to trial {(bench/jury)
9. The disposition of cases taken to trial
before a jury °
10. The disposition of cases taken to trial

before a judge
11. The date of disposition
12, The fee that private assigned counsel received
For purposes of uniformity, the unit of measure should be one 'case',
meaning one person. If is data is accurately maihtained? it should
provide the funding source with a means for evaluating the productivity
of those offices or persons providing legal services to indigents.
Finally, there are quantigative procedures for more sophisticated
ways to accurately estimate caseload. These procedures should be considered
when the suggested system has been implemented and passed the test of time.
The National Center for Defense Management has such mathematical forecasting

systems in its inventory and will, upon request, provide them with explanatory

annotation to the South Dakota Law Enforcement Commission.

3 A model form for this purpose appears below as Exhibit A. NCDM's
Case File Documentation and Management Handbook will be sent under
separate cover.
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EXHIBIT A--Defender Staffing Application
Indigent Criminal Cases

1 2 3 4 5
L. ) ) . . total total
criminal justice projected minutes per minutes per hours per
stage workload | process stage process stage| process stage

1. Arrest to Booking
2. Informal Arraignment
3. Initial Interview
L. Formal Arraignment
5. Investigation,

Research & Discovery
6. Motions
7. Pretrial Hearings
8. Trial
9. Sentencing
10. Appeals

T

0TAL

WORKLOAD




- 64 -

Vi,

LEGAL IMPLICATIONS

Legality of the Pennington County Defender's Office

The Pennington County Public Defender's Office was established
through the joint efforts of the Pennington County Commissioners and the
local circuit and district courts. The Pennington County Board of Commis-
sioners on December 7, 1972 passed a resolution which committed the
Board to provide adequate funding, in conjunction with LEAA, for a
public defender's office for the county for the 1973 calendar year. The
resolution was made contingent on approval by the Scuth Dakota Crime
Commission for LEAA funding of the proposed office. The Commiss;oners
also resolved '"that the Public Defender shall be appointed by the Senior
Circuit Judge of the Eighth Judicial Circuit, the District Court Judge
and the Municipal Judge of the City of Rapid City." An advisory committee
was established to furnish the Board with a proposed budget for the office.

In response to this resolution, Judges Parker and Bottum of the
Circuit Court, and Judge Young of the District Court, issued a joint
order on April 2, 1973 establishing a public defender's office effective
February 15, 1973. The order set forth the staff complement to be
employed, specified the manner in which their compensation would be made
(salary), established an advisory committee, designated its membership
and defined its powers and duties, and named the inftial staff and their
salarfes: In addition, the order directed the Board of County Commissioners
to pay the galaries and expenses bf the defender staff ''upon VOQQhers

approvéd by one of the undersigned judges," and authorized the advisory

CAdeil ko emade e
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committee to permit the defenders to represent indigent misdemeanants
in Rapid City municipal court. Finally, the order provided that the
office be appointed to represent all defendants (including minors) who
were found indigent, entitled to counsel and who desired counsel.

The Pennington County Public Defender Office has, since its
establishment, functioned continuously in the manner contemplated by
the county commissioners and the courts. When the unified court
system was implemented in January, 1975 the public defender office
was continued in operation by the presiding circuit court judge of
the newly created Eighth Judicial Circuit. Orders entered by that
court on March 31, 1975, March 5, 1976 and July 20, 1976 have reaffirm=-
ed the establishment of the defender office, authorized staff and
salary changes in the defender office and adjusted the membership of
its advisory committee. The office was initially funded principally
by the LEAA through the South Dakota Crime Commission, but the finan-
cial burden was gradually transferred entirely to Pennington County,
which in February 1976 assumed sole financial responsibility for the
office.

Thus it is accurate to characterize the Pennington County Public
Defender Office as having been established and continued through the
coordinated efforts and cooperation of the county commissioners and
the local judiciary. An assessment of whether this office rests on
a sound legal foundation requires consideration of two related issues:
(1) whether the means used to create and maintain the office violate any
legal prohibition and (2) whether the bodies which created and are

maintaining the office have authority to do so.




- 66 -

The principal limitation in South Dakota law on joint action by
bodies from two different governmental branches is Article Il of the
South Dakota Constitution:

The powers of the government of the state are

divided into three distinct departments, the legisla-

tive, executive and judicial; and the powers and duties

of each are prescribed by this Constitution.
Article 111, section 1 vests the legislative power of the state in
the legislature; Article 1V, section 1 vests the executive power in
the governor; and Article V, section 1 vests the judicial power in
the unified court system.l/

The South Dakota courts have developed two more or less parallel
doctrines from these constitutional provisions. In the first inszance,
the nature of powers to be exercised by courts has been viewed nar-
rowly, and in the second, the power of the legislature to delegate

its powers to other governmental branches has been strictly limited.

Cf, State v. Johnson, 173 N,W.2d 894 (S.D, 1968). The doctrine re-

stricting legislative delegation is not really applicable here, since
we are dealing, not with an explicit delegation, but rather with
coordinated actions by agencies of two different branches of govern-

2/

ment.  The action of the Board of Commissioners is authorized by

1
As amended November 7, 1972.

2

It is noteworthy that South Dakota statutes attempt to foster
cooperation between municipalities and counties.




Section 7-8-20(7) (SDC 1967) which empowers the Board to 'superintand
the fiscal concerns of the county and secure their management in the
best possible manner,!" Unquestionably the establishment of the
Public Defender O0ffice in Pennington County was principally an effort
to maximize the efficiency of resources spent on providing legal
representation for the indigent. Present Chapter 7-18A even more
explicitly authorizes the Board to act on this matter.

The action of the local courts in Pennington County was not
directly authorized by statute, though statutory powers are clearly
implicated., The action taken, according to best information, was
in response to and coordinated with the resolution of the Pennington
County Board of Commissioners. The order establishing the public
defender office in Pennington County did two things: it provided
for a continuous appointment of counsel, and it required provision
of support services for those appointed counse]; Positive authority
for these actions can arguably be distilled from several sources. De-
termining whether the state constitutional prohibition against the
exercise of non-judicial powers by courts is more difficult.

The doctrine prohibiting the judiciary from excercising nonjudi-

cial powers is rooted in cases such as Marbury v, Madison, 5 U.S. 137 (1373)

and in South Dakota, Champion v. Board of County Commissioners, 41

N.W. 739 (S.D. Territory, 1889):

The legislature has no power to confer a strictly
executive and administrative or legislative power upon
the judiciary, and whenever it has sought to do so the
courts have declared it void. * % % The courts hold,
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and must continue to hold, that they cannot and will
not exercise other than judicial power."

This strong language is found in a case involving, like Marbury v.
Madison, a legislative attempt to impose admfnistrative duties on

the courts, in this iastance by granting them broad powers to review
and correct administrative judgments by the Board of Commissioners.
However, the South Dakota court has not invalidated every measure
which involved the judiciary in the legisltative process. The iavolve-
ment of circuit judges in approving voters' petitions for establish-

ment of a power district was upheld in In re Heartland Consumer's

Power District, 180 N.W.2d 398 (1970). The validity of the act is

to be determined by analyzing the nature of the function served By

the judiciary. Champion, supra. In cases involving judicial review

of administrative action the question of whether the function exercised
by the court is a judicial one is determined by examining the nature
of the court's powers of review. The function is judicial if the

court is limited to passing on whether the administrative act was
authorized; it is administrative if the court is permitted to exercise

its judement regarding the wisdom of the administrative action. Holmes

v. Miller, 23 N.W.2d 794 (1946). |If these principles are applied

analogously, it would appear that the establishment of a public
defender's office is a nonjudicial act. But the principles to be
applied to lTimiting judicial review of the actions of a governmental
agency from a dffferent branch lose much of their relevance when it

is remembered that the courts themselves must of necessity exercise
powers of an administrative nature in the course of conducting their

own affairs,
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It is widely acknowledged that the powers of the courts are not
strictly limited to adjudication of legal disputes. The proper
discharge of judicial responsibilities requires that courts possess
some ancillary power to exercise legislative and executive functions.
These inherent powers are judicial only in the sense that they are
a necessary concommitant to the judicial power:

The inherent power of the court is non-adjudicatory.
It does not deal with justiciable powers. It relates

to the administration of the business of the Court.

Judges for Third Judicial Circuit v. County of Wayne, 172 N.W.2d

436, 440 (Mich. 1969).
This administrative aspect of the judicial function is recognized
in Article V, Section 11 of the South Dakota Constitution:

The chief justice is the administrative head of the

unified judicial system. * % % The Supreme Court

shall appoint such court personnel as it deems necessary

to serve at its pleasure.
The legislation enacted to effectuate this provision relates to the
appcintment of clerks and other court personnel necessary to perform
the ordinary "house~keeping'' functions of courts. See Title 16, SDC.

Present legislation detailing the administrative powers of the courts

does not contemplate the creation of a public defender office by

"court order. However, the statutorily defined administrative powers

of courts are not exhaustive. Courts in a number of states have
declared their inherent powers to act administratively, even against

the wishes of the legislative branch:

"(T)he Judiciary must possess the inherent power
to determine and compel payment of those sums of money
which are reasonable and necessary to carry out its man-
dated responsibilities, and its powers and duties to
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administer Justice, if it is to be in reality a co-equal,
independent Branch of our Government, This principle
has long been recognized, not only in this Commonwealth
but also throughout our Nation,

Commonwealth ex rel, Carroll v. Tate, 272 A.2d 193, 197 (Pa.1371).

See also, Judges For Third Judicial Circuit v, County of Wayne, 172

N.W.2d 436 (Mich. 1969); on rehearing, 190 N.E.2d 228 (Mich, 1971);

State ex rel, Weinstein v, St. Louis County, 451 S.W.,2d 99 (Mo. 1970);

Noble City Council v. State ex rel. Fifer, 125 N,E.2d 709 (Ind. 1955).

In each of the above cases, the courts were found to have inherent
power to appoint employees such as clerks, judicial assistants,
marriage counselors, and probation officers, and enforce the payment
of their salaries. i
The appointment of the Public Defender in Pennington County was
accomplished under authority of Section 23-2-1, SDC. That is, the
order specified that in all cases where appointment was appropriate
under that section (excepting conflicts of interest), zhe Public
Defender would be appointed, The portion of the order dealing with
assistant public defenders, secretarial staff and investigators might
also be arguably authorized by Section 23-2-2, which provides that
the county must pay ''a reasonable and just compensation'' for the
services rendered and '"for necessary expenses and costs incident to
the proceedings in an amount to be fixed by the judge . . M
It is not unreasonable to argue that, as is the case with any other
attorney, the empluyment of the Public Defender reasonably and neces-

sarily entails the employment of his or her secretarial staff and

associates. |f this viewpoint is adopted, that portion of the court's
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order proyiding for employment of support staff can be regarded as
surplusage, The statute clearly authorizes the employment of an
investigator where necessary, Although the legislature apparently
intended that the attorney be paid on a case by case basis ('after

the disposition of said cause'), it also authorized the county
board of commissioners to act to handle its own fiscal affairs

(Ch, 7-8-20) and the Pennington County Board by resolution agreed that
a public defender office would be the most economical way to discharge
its Chapter 23-2 responsibilities,

The inherent powers of the court alluded to above bolster its
authority to establish the public defonder support staff by courst
order, The responsibilities of the judicial branch with respect to
assuring effective legal representation of indigent criminal defen-
dants, juvenile defendants and persons threatened with civil commit-
ment are derived from Federal constitutional guarantees. The right to
appointed counsel guaranteed by the Sixth and Fourteenth Amendments

means the right to effective assistance of counsel, Cf. Powell v,

Alabama, 287 U,S, 45; Johnson v. Zerbst, 304 U.S., 458, Appointed counsel

in a criminal case has an obligation to fully investigate the facts of

the case and research relevant points of law. McQueen v. Swenson, 498

F.2d 207 (8th Cir, 1974); ABA Project on Standards for Criminal

Justice, ''Standards Relating to the Prosecution Function and the Defense
Function," Gh,1. The courts have an obligation to insure, to the

best of their ability, that the Sixth Amendment rights of indigent
defendants are protected. The state has an obligation to provide

defense counsel with both the time and tools to properly represent his
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or her indigent client:

An essential ingredient to an attorney effectively
representing a defendant in a criminal case, when it
comes to determining whether that attorney has had an
"opportunity' to investigate and prepare the case, is
funds to pay the necessary and essential expenses of
interviewing the material witnesses and in viewing the
scene of the alleged crime.

State v. Wilfiams, 215 N.W.2d 98, 104 (lowa 1973); United States v.

Germany, 32 F.R,D. 421, 423 (M.D. Ala. 1963). Given the central role

which courts must of necessity assume in assuring that defendants are
provided with effective assistance of counsel, it is reasonable to
regard the order providing for support personnel for the Pennington
County Public Defender as an exercise of the Courts' "inherent pgwer
.« « . to carry out its mandated responsibilities, and its powers and

duties to administer Justice . . . ." Commonwealth ex rel, Carroll

v. Tate, 274 A,2d at 197.

Given the favorable attitude of the present Board of Commissioners
toward the Pennington County Public Defender, the question of the
enforceability of the Courts' orders is a somewhat remote, but not
altogethe} irrelevant problem. Relevant statutory provisions dealing
wfth the budgeting and allocation of funds for other county activities
appear éo'govern the buddeting and allocation of funds by counties
for representation of indigent persons entitled to appointed counsel.
Chapter 7-21, SDC provides generally that a budget be prepared and
published for each fiscal year by the Board of County Commissioners,
who are also charged with responsibility for appropriating available
funds. Chapter 7-22 prov?déé'geherally, inter alia, that claims

against a-county are to be paid only by warrant, and that warrants
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shall be issued only upon allowance of the Board of Commissioners,
except where a warrant is Yauthorized to be allowed by some other
person or tribunal," Seétion 7-22-2, Section 23-2-2 appears to
authorize "the judge of the circuit court or the magistrate' to
certify an allowance of ''reasonable and just compensation'' for
Hservices and for necessary expenses and costs incident to the proceed-
ings in an amount to be fixed by the judge . . . .or the magistrate."
Such a certificate of allowance apparently authorizes and compels the
county auditor to issue a warrant for payment of the claim. Section
7-22-2, Thus these statutes appear to authorize court enforcement

of its compensation orders without regard to the wishes of the Board
of Commissioners, and without resort to exercise of its inherent

powers.

Proposed Defender Legislation

Various aspects of the Public Defender legislation proposed by
the South Dakota Bar Association will be commented upon because of
some weaknesses in the proposal. NCDM's draft legislation is appended.*
Section 2. The advisory committee, it is proposed, will be chaired
by the presiding judge of the circuit court. This appears to infringe on
the ability of the public defender to exercise his or her professional
Judgement independently. The rationale seems to be that the judge
can act as a buffer between the public defender and the board of super-
visors, This merits some consideration.
First, the defender might have less conflict with the board (or
any other funding source) if there is direct contact between them.

e
'

See Appendix E.
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Second, the presiding circuit judges are presently in a position to
play that buffer role with respect to defense attorneys. Yet, rather
than insulate the defense attorneys from budgetary pressure from the
commissioners, the judges have tended to transmit it directly to
defense attorneys by means of their compensation practices. Realistic~
ally, the defender's proposed relationship to the presiding circuit
judge could easily destroy the defender's credibility in the legal and
lay communities.

Section 5. Two aspects of this provision are troublesome in
principle although they may be desirable from a practical standpoint.
Given the defender's constitutional duty to thoroughly investigake

every case, cf., McQueen v. Swenson, 498 F.2d 207 (8th Cir. 1974) and

the state's obligation to furnish defense counsel with the tools
necessary to adequately represent an indigent defendant, the com-
missioners should be required to employ a reasonable staff of assistants,
clerks, investigators and stenographers. As is the case in any other
law office, public or private, the attorney responsible for management
of the offices must have sole responsibility for hiring and firing all
staff personnel, including assistant public defenders. This is an
essential factor in maintaining independence.

Section 7. There is some ambiguity created by the interplay
of the two paragraphs of this section. Present South Dakota law
provides a right to counsel for indigents that is broader than the
Sixth Amendment has been interpreted to require. Section 7 appears
to be designed to insure that indigents are not provided services greatér

than those received by persons who hire privates counsel. There is little




..75_

factual basis, so far as the team is aware, for the apprehension which
apparently motivated this precaution.

The two limiting phrases in the second paragraph of this section
are worthy of comment. The phrase '"beginning with the earliest time
when a person providing his own counsel would be entitled to be
represented by an attorney. . . .'' is really no limitation at all, since
there are very few restrictions, in the course of criminal proceedings--
whether pre~indictment or post-conviction--when a person is not
entitled to representation by retained counsel. On the other hand,
serious problems lurk beneath the surface of the limiting phrase:
'ynless the court in which-the proceeding is brought shall determine
that it is not a proceeding that a reasonable person with adequate
means would be willing to bring at his own expense."

The judgment called for is one that cannot be made in any
reliable manner. The statute spells out no clear standards to be
applied in making this crucial determination. On the other hand,
attorneys have an affirmative obligation to screen their own cases and
may not pursue frivolous claims. DR 7-102(A)(2). The U.S. Supreme
Court has approved a method, which has been implemented by many state
courts, whereby an attorney can alert the court to the frivolity of a
client's claim and still discharge his or her Sixth Amendment obliga-

tion to the client. Anders v. California, 386 U.S. 738 (1965). Cf.

Rule 16, lowa Supreme Court Rules. This is clearly a more constitu-
tionally palatable procedure.
Section 8. A remark about word usage in this section is necessary,

When a defendant who is qualified as an indigent cannot be represented




- 76 -

by the public defender, that person is clearly entitled to appointed
counsel. Accordingly, the statute should read '"the court concerned
must (or shall) assign a substitute . . ; "' The second paragraph,
which deals with substitute attorneys, should, for purposes of consis-
tency and completeness, specify that the substitute 'thas the same
functions and duties' to the client as the public defender would have.

Section 13. Due process of law may require that the public
defender record time spent on individual indigent clients if the
defender's costs are to be imposed on the client by means of a lien.
This problem is more fully discussed in the section dealing with the
lien recoupment system. | ®

Section 14, This section may, depending upon conditions on which
we have no information{ be impermissively.restrictive. The Sixth
Amendment has been held to require states to provide, at a minimum,
either the services of counsel or adequate law library facilities to
facilitate prisoners' right to free access to courts. See, Bryan v.
Werner, 516 F2d 233 (3rd Cir. 1975), State plans designed to meet this
requirement, and which prohibit use of the facilities or attorney:z to
sue state officials or employees under 42 U.S.C. 1983 hava been stricken
as impermissibly restrictiv~ /7 prisoners' Sixth Amendment rights.
Accordingly, if no adequate law library facilities or legal counsel other
than public defenders are provided to state prisoners, this section is

in all likelihood unconstitutionally restrictive.
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The Lien Recoupment Statute

To complement its proposed public defender bill, the Rar Associa-
tion has drafted amendments to the existing lien recoupment provision of
the Code, sections 23-2-3.%1 through 23-2-3.5, However, this entire
statutory scheme is constitutionally questionab]é in several respects.

1. The Lien Recoupment Procedure

This section would amend present seéfion 23-2-3.1 of the Code.

It creates a lien against all real and personal property of a reci-
pieni of the public defender's services or assigned counsel. The
amount of the lien in either case is to be détermined'by the presiding
circuit judge, Where assigned counsel is involved, the amount o; the
attorneys compensation is ''such sum as méy be reasonable and just for
the services rendered and for necessary expenses and costs Incidént

to the proceedings.' (Section 23-2-3). This is also the amount of the
lien. (Section 23-2-3.1). For services rendered by the public
defender, the size of the lien "'shall be set by the presiding judge

of the circuit court at a reasonable amount for the services rendered."
(Section 23-2-3.1).

This apparently does not contemplate that the public defender
accounf for the precise cost of each case. It seems cuite likely that
one who is represented by a public defender may become indebted to the
county for an amount eqhal to the average cost per case in the public
defender's office for the county (or possibly even for several counties
or a circuit). It goes without saying that actual costs per case vary

widely depending on the type of case, the particular facts of the case
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and the efficiency of the attorney. No opportunity or forum is provided
in which a recipient can contest the reasonableness of the amount at
which the lien is fixed.

Ligns may be enforced in South Dakota against either real estate
or persona1~bfbperty by summary procedure (Chapter 21-48; 21-54); or
by'éour% abfion. Enforcement by summary procedure may be accomplished

by mail and either publication or posting. This type of notice meets

‘minimum due process standards. Cf., Mullane v. Central Hanover Trust,

339 U,S. 306 (1950). However, in a summary proceéding, the respondent
will have a hearing only on the filing of a demand which contains an
affidavit of defense, and he or she.must'pay the ‘costs of the Héaring
if he br sﬁe'loses. Cf., 21—5&—3.

The lien. attaches immediately upon payment by the county of the
appointed‘attorney's fees, or upon the setting by the court of the
pub]ichdefender's lien., Homestead and other statutory exemptions
applyj_/ and the county commissioners have the discretionary authority

to enforce, compromise or discharge, etc., any such lien.

2, Constitutional Difficulties in the Lien Recoupment System.

There are constitutional difficulties both in the manner in which
the lien is created and in the provisions for its enforcement. The
lien is created and becomes enforceable by means which afford the reci-

pient of services no opportunity to contest the reasonableness of the

L

This is a constitutional requirement. James V. Strange, 407 U.S.
128 (1972},
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amount. |t is entirely rra-onable to foresee at least five potential
grounds which might be asserted as either partial or total defenses to the
imposition of a lien: (1) mistaken identity of the recipient (recognized
and provided for after a fashion in section 23-2-3.3 as amended in
Section 6); (2) unreasonableness of the amount claimed by appointed
counsel, or fixed by the court for the public defender's servicez; (3)
part payment of the fees; (4) fraud by the attorney (it is not un-
known for unscrupulous counsel to extract a fee from the client while
also submitting a claim for compensation pursuant to court appointment);
and (5) ineffective assistance of counsel--no valuable servi;es received.
Where an enforceable legal obligation is created without pgo-
Viding the obligee notice and an opportunity to contest it, due process

requirements are not met. Cf., Morgan v. Wofford, 472 F.2d 822

(5th Cir. 1973). When the statutory means for creating the lien are
considered together with the available lien enforcement provisions,
constitutional problems are aggravated rather than ameliorated.

The constitutional prerequisites to a pre-judgment seizure are
analogously instructive here. Although the creation of the lijen may
not constitute a "taking' of property, given the enforcement measures
available under South Dakota law, it may be the initial step in an
uninterrupted chain of events which may result in the deprivation of
a recipient's property without any meaningful procedural protections.
There is no requirement that any factual basis for the lien be established
before a judicial officer (especially in the instance of a public
defender's lien). And there is a clear possibility that a recipient

could have meaningful defenses to the 1ien which will (or may) not be
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asserted (particularly where the recipient continues to be indigent).
The presence of these three factors has been the focus of the U.S.
Supreme Court's inquiries into the dué process validity of pre-judgment
sejzures, Cf,; Nérth Georgia Finisﬁiné; fnc., v. Di-Chem Co., 95 S.Ct.

719 (1975); Mitchell v. W.T. Grant, 416 U.S. 600, 623 (1974). The combin-

ed lien creation and enforcement statutory scheme in South Dakota is
particularly vulnerable to the type of analysis underlying the deci-

sion in Hernandez v, European Auto Collision, Inc., 487 F.2d 378

(2nd Cir, 1973), which invaiidated summary enforcement of a voluntarily
created lien (UCC 7-210),

Although the lien recoupment statute is not unquestionab1y‘un;0n-
stitutional, it has great potential for abuse and inequitable results
if it is ever enforced. Both of these éongiderations lead to the sug-
gestion that the recoupment system which passed constitutiona]ymuster in

Fuller v, Oregon, 94 S.Ct, 2116 (197k), be considered.

3. Proposed Recoupment Statute

The U,S. Supreme Court in 1974 upheld a sta*utory recoupment statute
against attacks based on the equal protection clause of the Fourteenth
Amendment and the Sixth Amendment. In addition to upholding the scheme
on constitutional grounds, the Court spoke approvingly of certain pro-
visions which may not be constitutionally required. However, as
Justice Douglas pointed out in his concurrence, a certain amount of
judicial gloss narrowly construing the statute was vital to the finding
of constitutional validity. The approved statutery scheme is set forth

helow accompanied by minimal footnote commentary:
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A. Section 1., Costs {Oregon Rev. Stat, ]61'665);

(a) The court may require a convicted defendant to pay costs,

(b) Costs shall be limited to expenses specially incurred by
the state in prosecuting the defendant; They cannot include expenses
inherent in providing a constitutionally guaranteed jury trial or
expenditures in connection with the maintenance and operation of govern-
ment agencies that must be made by the public irrespective of specific
violations of law.

(c) The court shall not sentence a defendant to pay costs unless
the defendant is or will be able to pay them. In determining the
amount and method of payment of costs, the court shall take account of
the financial resources of the defendant and the nature of the burden
that payment of costs will impose. (The Oregon courts had construed
thie section to permit imposition of counsel fees as costs ''only if
and when {the defendant] is no longer indigent.'!)

(d) A defendant who has been sentenced to pay costs and who is
not in contumacious default in the payment thereof may-at any time
petition the court which sentenced him for the remission of the pay-
ment of costs or of any unpaid portion thereof. If it appears to the
satisfaction of the court that payment of the amount due will impose
manifest hardship on the defendant or his immediate family, the court
may remit all or part of the amount due in costs, or modify the method
of payment under (the suspended sentence statute).

B, Section 2. Suspension and Probation (Oreqon Rev. Stat.
161,675) :
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(a) When a defendant is sentenced to pay a fine or costs, the
court may grant permission for payment to be made within a specified
period of time or in specified installments. If no such permission
is included in the sentence, the fine shall be payable forthwith.

(b) When a defendant sentencéd to pay a fine or costs i§ also
placed oh probation}or impositgon or execution of sentence is sus-
pended, the court may make payment of the fine or costs a condition
- of probation or suspension of sentence.

Revocation of probation/suspension is proper only

3 -
173
—_—

(1) the defendant has present financial ability to'pay
either in whole or by installments without hardship to Séif or
family and |

(2) the failure to pay is an intentional, contumacious
default.

C. Section 3. Contempt and Execution (Oregon Rev. Stat.
161.685):

(a) When a defendant sentenced to pay a fine (or costs) defaults
in the payment thereof or of any installment, the court on motion
of the district attorney or upon its own motion may require him to show
cause why his default should not be treated as contemptvof court, and
may issue a show cause citation or a warrant of arrest for his
appearance.

(b) Unless the defendant shows that his default was not attribut-
able to an intentional refusal to obey the order of the court or to a
failure on his part to make a good faith effort to make the payment,
the court may find that his defsult constitutes contempt and may order

~him committed until the fine, or a specified part thereof, is paid.
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(¢) The term of imprisonment for contempt for nonpayment of
fines shall be set forth in the commitment order, and shall not exceed
1 day for each $25 of the fine, 30 days if the fine was imposed upon
conviction of a violation of a misdemeanor, or one year in any other
case, whichever is the shorter period. A person committed for non-
payment of a fine shall be given credit toward payment for each day of
imprisonment at the rate specified in the commitment order.

(d) If it appears to the satisfaction of the court that the
default of the payment of the fine is not contempt, the court may
enter an order allowing the defendant additional time for payment,
reducing the amount thereof or of each fnstallment or revoking the fine
or the unpaid portion thereof in whole or in part.

(e) A default in the payment of a fine or costs or any install-
ment thereof may be collected by any means autho:ized by law for the
enforcement of a judgement. The levy of execution for the cé]]ection
of a fine shall not discharge a defendant committed to imprisonment
for contempt until the amount of the fine has actually been collected.

This recoupment system applies only to convicted indigent defendants
and does not provide for recoupment against those acquitted. Although
Justice Powell indicates that the Court would find no constitutional
problem in a recoupment statute applied to acquitted indigent defendants,
he also clearly states the Court's approval of this aspect of the Oregon
scheme, 1t is recommended as desireable policy rather than as a

constitutional requirement.
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RECOMMENDATIONS

The National Center for Defense Management recommends that South
Dakota adope a county-option public defender system for delivery of
quality indigent criminal defense services in accordance with appropriate

national standérds.1

System Features

1. THE STATE OF SOUTH DAKOTA SHOULD ADOPT A STATE-WIDE PUBLIC DEFENDER
SYSTEM WHICH PROVIDES FOR GPTICNAL IMPLEMENTATION BY EACH COUNTY IN
THE STATE. THE SYSTEM SHOULD BE MANAGED BY A STATE DEFENDER.

2. A PUBLIC DEFENDER STRUCTURE SHOULD BE ORGANIZED ALONG MULTI-COUNTY
CIRCUIT LINES DISREGARDING, IF NECESSARY, COuNTY BORDERS OR PRESENTLY .
EXISTING JUDICIAL DISTRICTS. FOR EXAMPLE, A PUBLIC DEFENDER QFFICE
MIGHT PROVIDE SERVICES TO AN AREA ALCHMG INTERSTATE S4 IN THE VICINITY
OF LEAD, BELLE FOURCHE, STURGIS AND DEADWOOD.

3. THE EXISTING COURT-ORDERED DEFENDER SYSTEM IN PENNINGTON COUNTY SHOULD
BE CONVERTED TO A STATUTORY PUBLIC DEFENDER SYSTEM UNDER THE PROVISIONS
OF THE SUGGESTED LEGISLATION.

L. A STATUTORY PUBLIC DEFENDER SYSTEM SHOULD BE CREATED IN SI0UX FALLS
TO PROVIDE SERVICE TO THE SECOND JUDICIAL DISTRICT.

5. A SMALL STATE APPELLATE DEFENDER OFFICE STAFFED BY TWO ATTORNEYS SHOULD
BE CREATED IN PIERRE T0 PROVIDE APPELLATE DEFENSE SERVICES FOR THE
ENTIRE 5T/ E.

6. CONSIDERATION SHOULD BE GIVEN TO THE CREATION OF A SMALL TRIAL DEFENDER
OFFICE TO BE LOCATED ALONG WITH THE STATE APPELLATE AND STATE DEFENDER
OFFICES IN PIERRE.

7. THE STATE SHOULD CONSIDER CREATING ADDITIONAL DEFENDERS IN OTHER AREAS
OF THE STATE WHERE THE CASELOAD AND COSTS INDICATE A NEED FOR CENTRALLY-
MANAGED CRIMINAL DEFENSE SERVICES.

The foregoing system features have been incorporated into draft

legislation prepared by the consultart team and attached at Appendix E.

1 ABA, NAC (supra) and NLADA's Standards for Defender Services (1976).
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Legality of a Court-Ordered System

The Pennington County Public Defender office was established by
resolution of the Board of County Commissioners and a joint order of the
District and County courts (later ratified by the Circuit Court in‘]975)‘

The resolution of the Board of Commissioners was a proper exercise of its
statutory powers and did not, strictly speaking, constitute a delegation

of power to the local courts. The court order did not encroach on legislative
prerogatives and was a proper exercise of judicial powers derived from the
following sources: (1) Chapter 23-2, SDC; (2) inherent judicial administrative
powers; and (3) inherent judicial powers deriving from the courts' obligation
to protect the rights of indigent defendants to "effective assistance of
counsel' under the Sixth Amendment to the United States Constitut;on and
Article VI, section 7 of the South Dakota Constitution.

Should the enthusiasm of the county board of commissioners for the
public defender office diminish, the court possesses both statutory and
inherent powers to compel payment by the county of attorney fees and necessary
costs and expenses for representation of indigent defendants by the public

defender.

Rationale for a Statewide Appellate Defender Office.

The statistics available from the Supreme Court indicate that
approximately 30 appeals are handled each year by assigned counsel. Because
of the value of specialized expertise in appeals, an Appellate Defender
would deliver higher quality represenfation in appeals than is currently pro-
vided. The current number of appeals warrants 2-3 attorneys to perfect ap-
plications for leave. A staff of three attorneys could not only perfect appeals

to the Supreme Court, but could also perform back-up work for assigned counsel
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or defenders in trial. They could constitute a skeletal organization

for the collecting of data and coordinating current and future defense
programs. The office located in Pierre would represent indigents on appeal
throughout the entire state. These attorneys, independent of the local
community pressures, could raise issues that might be sensitive for local

counsel to effectively pursue.
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R AT
INITED STATES GOVERNMENT . - DEPARTMENT OF. JUSTICE
LAY ENFORCEMENRT ASSISTANCE ADMINISTRATION

i

To Greg Brady, ORO DATE: {arch 26, 1976 ey
National Priority Programs A
| [
FROM Larry Backus Z f
Courts Specialist, Region VIII o) :
¢
: !
& susjecT: TA Request; Feasibility Study on Public Defender Services in South Dakota E.
Fo
. . R
The attached Tetter from South Dakota SPA Director Randolph Seiler P,
clearly sets forth a request for technical assistance which this A
office supports.
. * ‘
As you know, the National Center for Defense Management recently com- !
pleted a study of the feasibility of establishing an appellate de- !
fender office in lorth Dakota. e have been informed tnat the llorth ;
Dakota SPA may soon request a simiiar analysis of the feasibility of P,
a statewide, trial level public defender system. (=
lle hope that you will process the attached request now but keexr.us frozm
informed so that if an official request Trom ilorth Dakota does come !
through, consideration can be given to coordinating the two efforis. !
I
Attachment ,
i
cc: Tom Raybon, LEAA State Rep. - SD L;j
A1i1T1am Higham, LGDN N
Anne Elkjer, SD SPA Court Specialist e
Barbara Gletne, KD SPA Court Specialist Fmmsrees
E11is Pettegrew, SD Supreme Court Administrator _—
: oz
=
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Perartment of Public Safety fic

- :."‘:_;‘>,,) }? a":

® DIVISION OF LAW ENFORCEMENT ASSISTANCE 358 ~t$;}:
200 W. Pleasant Drive . ‘:;'{.l;”‘r'zg._t;ef'

Pierre, South Dakota 57501

(605) 224-3665
 SD-p 7

March 23, 1976 o,
el i
W o
. . ._’!‘ . /\9);6‘
Joseph L. Mulvey : - »A'WW
Regional Administrator L*fg?

. United States Department of Justice

¢ i e R 46 o g ek e o 5 S -

. ~ "y
LI S I S Sk
Car ML 7T
R A i

Iiaw Enforcement Assistance Administration

6324 Federal Building
Denver, Colorado 80202 '.

Attention: Larry Backus

Dear Joe:

£ the South Dakota

The Conference of Presiding Circuit Court Judges
p
t for technical assis-

Supreme Court has asked me to suknit a regues
tance from the Law Enforcement Assistance Administration. They would
like to have a consultanst agency under contrag t with LEAA corduct a

study on several asgacte of a2 public defenior aoyston. Some of the items

~ they would like the SLqu to accomplish include:

l) The feasibility of public defender offices in smaller
counties or jurisdictions;

2) An examination of legislation to determine the legality
of using a court order to establish the public defender

office on a circuit basis;

3) To establish statewide statistical information on defense
sexvices; and

4) Compile recommendations on public defender legislation.

It might be helpful to give you some background on the situation of
public defender in South Dakota. As you know, the Division of Law
Enforcement Assistance has funded the Pennington County Public Defender
Office for three ycars. The project has been very successful both in
terms of cost benefits and services provided to the client. The
authority for this project was established through the use of a court
ordexr made by the presiding circuit court judge.
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* - Joseph L. Mulvey
Maxch 23, 1976 ’ : »
Page Two :

For the past two years, enabling legislation for public defender has
® failed in the South Dakota Legislature despite favorable testimony
from many segments of the criminal justice system and local government
officials. The biggest arguments against public defender legislation
stem from the feeling that small counties will lose their lawyers who )
are now subsidizing their practices through court appointments. Others k
believe that services to the client will suffer bacause they believe

@ it is easier for a public defender to plea bargain with the proseccutor.

L1
ot
4t

Lo
b,
b

The lack of enabling legislation has affected the replication of the

public defender project elsewhere in the State. The use of a court

order is not the best method to insure the continuity of the project

after it has been implemented. The judges have also voiced the concern

® . *  about the legality of using a court oxder to establish a project on a
circuit basis which might be the only feasible method for many juris-

+ dictions w1thln South bakota. .
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‘ The presiding judges are concerned about the situation and have asked
to have a study performed which addresses these concerns. I believe

e
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the National Center for Defense Management or another appropriate Aol
consultant agency have the expertise to conduct a study to clarify et
some of the issues surrounding the concept of public defender and also :
establish a valid statewide data hase to prezent to ths Legislature !
with future attempts. for public defender legisiation. !
E
Your consideration of this request will be appreciated. If you have ;
any questions or would like additional information, please feel free to a
N . contact me. : ANGSD
. . . ‘p::..,'\-
Sincerely, ;
. 9 . —
: S - T Py
QG ,.%;Q,-gﬁm % BAAD e : {’._ e
- ; a . :‘\.‘ .
S o Y . ! bl
Randolph J. Seiler : _ i
N . L PO,
Director . f”“*
’ ) Division of Law Enforcement Assistance . r‘”*‘
t
- Pt st
. RIS:AME:na b
. AT
s ) ey
.cc: S.D. Supreme Court Administrator G TS
P e
o
A
B ¥
iy
iy
P ) !
t
ok
= —‘:-A AT r - N | - ) c b T i
L O N Y “l«"w Y s e \ sy v R R T O LU e e e . DR
e “ o -F A “‘\‘ N Cost "J- w ’\' .—M. - A'\.-.\ ". M*-" ‘;4‘.' :‘-l ?:T"'l‘r‘a‘-v'-,.'\‘“““.-~:’ PR JJ."’x.“,’ -~ "‘"1,". ‘-r".‘?."'_,:r’vf-""g\'\.’::ﬁ&

IR .




July 1, 1976

Ms. Ann Elkjer
Court Speciallst :
South Dakota Departmant of Public Safety
Division of Law Enforcement Asslstance
200 V. Pleasant Drive

Plerre, South Dakota 57501

-

Dear Ms. Elkjer: o \
i

I want to thank you for arranging matters in Plerre on such
short notlce concerning your technical asslstance request for a
feasibillty study on public defender services In South Dakota.
The informatlon provided was most helpful in assisting us to
plan the manner in which we are going to lefxi) your service
request. :

K

Pursuant to the conversatlons conducted; please find enclosed
a copy of the Statement of Work which identifles what we expect to
accomplish during our site visit and culminat fng in a work product
In the form of a report and possible subsaquent asslstance, should
you request follow-up services. Should you have any comments prior
to our performing the site visit in South Dakota, please feel free
to call me collect at (202) 452-0625. AN

4

Hoping the above and enclosed will be Informative and responslve,
I remaln ;

Yours sincerely,

-

3 Gustav Goldkerger
- Acting D!recg?r
cc: Director, Defender Sefvtces, NLADA ;v\\
Mr. Bert Hoff, Criminal Courts Technlcal \
Assistance Project, American Univesdity . \\_
Project Monitor. \\\\ \ \\
‘ 1\ \;\
n { “\
\\§ ; .




STATEMENT OF WORK

Introduction

Technical Assistance was requested for the Division of Law Enforcement
Assistance of the Department of Public Safety of the State of South Dakota
by Mr. Randolph J. Seiler in coordination with the South Dakota Supreme Court
Administrator on March 23, 1976, relating to a feasibility study on public
defender services in South Dakota. The request was relayed through the Office
of Regional Operations, LEAA, on March 26, 1976. It was referred to the National
Center for Defense Management through the American University Criminal Courts
Technical Assistance Project.

Objectives

The purpose of this technical assistance is to respond to the aforementioned
request through the provision of consulting services to accomplish the following
tasks:

¢ An analysis of the feasibility of establishing public defender
representation in jurisdictions with limited caseloads in the
State ¢f South Dakota. .

e Research to determine the legality of court-ordered appointments
of counsel for indigent criminal defendants in South Dakota.

© Recommendations on the feasibility of creating a statewide statis-
tical system to assist in establishing and maintaining a statewide
"~ defender system.

© Development of legislation to accomplish the above.

Task Requirements

Task 1: The National Center for Defense Management (NCDM) will examine the
feasibility of establishing public defender systems at the county,
multi-county or circuit level for representation of indigent criminal
defendants in the State of South Dakota. Such analysis will include
the examinaticn of proposed legislation sponsored by the State Bar:
the feasibility of creating a State Defender General (comparable to
the State Attornay General) for monitoring such a system and providing
appellate representation. A study of performance data relating to the
quality of existing representation by assigned counsel in the state's
courts in sample jurisdictions will also be conducted.

Task 2: NCDM will perform research to determine the legality of the current
court-ordered appointment system, for representation of indigent
criminal defendants. '

Task 3: NCDM will recommend a statewide data-gathering system designed to
provide appropriate statistics relating to the establishment and
maintenance of a statewide defender system; the data system will be
formulated to facilitate criminal defense management decisions
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> .-~
considering the types of criminal cases processed--felonies,
misdemeanors, juvenile and mental health cases--, the indigency:
rate, and the cost of required personnel and supporting resources.

. Task 4: NCDM will develop legislation to implement the foregoing.
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Consultant Resumes
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RESUME OF PROFESSIQHAL QUALIFICATICNS

Linda Herrera Durand

1255 New Hampshire Avenue, N.W., Apt. 624...Washington, D.C. 20036...(202)223-8269

#

Y Career Objectives

Desire position as Administrator/Asscciate Dircctor for Administration with a social services
organization or Project Director/Deputy Director of a social services related grant.

Career History

Management Consultant, July 1, 1976 to present, $100 per day

Provide social services organizations with expertise in the areas of program administration,
office management and fund raising.

National Legal Aid and Defender Association (NLADA), washington, D. C.,
July 1, 1974 to June 30, 1976

Deputy Director, Managemant Assistance Project (MAP), $18,900 per annum

Responsible for the inplementation of the MAP grant's oblective to provide technical
assistance in the areas of program administraticn and office management to civil legal
services programs. Designed, develooxd and directed M2P's fund raising component which
searched for funding support for legal services rrograms; disseminated this information to
the legal services community and increasad funding skills within that comomanity. Supervised
5 professional staff (2 research anslysts, 1 attorney, 1 writer) and 2 supportive staif

(1 administrative assistant, 1 secretary).

Management Analyst, MAP, $15,000 per annum

Provided direct management assistance to individual legal services programs and coordinated
the activities of consultants working in this area of the grant.

Colorado Rural Legal Services, Inc., Boulder, Colorado, September 1969 to January 1972

Administrator, $11,000 per annum

Responsible for the administration of a state-wide legal services program consisting of 7
offices and 74 employees, with a budget of approximately $600,000. This responsibility
included: the establishment and implementation of program/personnel policies and procedures;
the supervision of all phases of fiscal management; the position of Assistant Secretary of
the Board of Directors; the establishment of regional offices and the involvement of the
various segments of the community; the preparation of reports required by the federal and
state governments as well as those requested by private organizations and individuals; the,
the coordination of the GAO audit, the CPA audit, and the grantor evaluation of the programg
the training of 21 non-attorney staff; and the direct supervision of 1 accountant, l'personns.
clerk, 1 property clerk, 1 receptionist and 1 secretary.

Computer Applications, Inc. (CAI), New York City, New York, September 1967 to May 1969

Assistant to the Vice President, Policy Management Systems, Inc., a subsidiary of CAI,
New York City, New York, $8,500 per annum

Responsible for the ccordination of the training programs of a national conmmnity planning
contract with VISTA, Office of Economic Opportunity (C80).
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’
Assistant to the Regional Director, CAI, Austin, Texas, $7,000 per anmm

Responsible for the overall manageament of this newly established regicnal office. Assisted
in the develcpment of new contracts and continued to participate in the OO contracts
described on the preceding page arxi below.

Conference Coordinator, Policy Management Systems, Washington, D.C., $7,000 per annum

Responsible for all phases of conference design, development and implementation. The
conferen.es were held throughout the country as part of a national planning contract with
the Canmunity Action Program of OEO. This responsibility included site selection, logis-
tical preparations, consultant/participant briefings, and the preparation of activities
reports.

Office of Economic Opportunity, Austin, Texas, August 1965 to August 1967

Administrative Assistant, VISTA, $5,600 per annum

Participated in the regionalization of the VISTA program which included the hiring of staff
and the development of program activities. Additional responsibilities included the
administrative support of approximately 300 VISTA Volunteers.

Administrative Assistant, Cammunity Acticn Program, $5,200 per anmm

Participated in the regionalization of the Cormunity Action Program which included the
hiring of staff ard the development of program activities. Reviewed canmuinity project
proposals, researched congressional activities and vobing records, prepared statistics
pertaining to states and cities' social services activities, and preparved divisional per-
sonnel. and financial reports.

Federal Government, San Antonio ard Austin, Texas, August 1960 to July 1965

Secretary, $3,800 to $4,500 per annum

Responsible for general secretarial work which included the preparaticn of various
statistical reports ard the processing of classified Top Secret documents.

Education

Graduated fran Jefferson High School, San Antonio, Texas in 1960.
Attended the University of Texas in Austin and the University of Colorado in Boulder.

Papers Written

Have written management papers for national distribution to legal services programs on the fol-

lowing subjects; tickler systems, accounting procedures, administrative files, trust fund

accounts, personnel/program policies and procedures, and a briefs, pleadings and forms bank.
Personal .

..+ Born November 3, 1942 ... Health is excellent ... Willing to travel ... .
..Interests include cooking and the appreciation of fine wines..

References

Alfred H. Corbett, Director, Office of Progra Planning, Legal Services Corporation, Suite 700
733 Fifteenth Strect, N.W., Washington, D.C. 20005, (202)376-5100

~ John Groves, ABA Standing Cormittes on Legal Aid and Indigents, P.O. Box 40, Grand Junction,

Colorado 81501, (303)242-4903
Ivonnl Tones, Nirecdt.o ol Ad Saeiotu of Cleueland, 2108 Payne Avenne, Suite 728, rievelarnid




PERSONAL  Luid®

PRESCOLT ixyION

"6/18/75

-

Personal Biography

Born Janwary 29, 1830, in Seattle Washington. Lived in Seattle, Washington
to age 23. Entered U.S. Army Cctcber 2, 1553 and served until voluntary retirement
June 1, 1975 as a Lieutenant Colonel. Served in positiocns of responsibility
at military installations throughcut the United States ; 1n Greenland, Eurcge,

. Vietnam and Laos.

Education ’
High School: Shawnigan Lake, British Colurbia (graduated 1949)
Collage: vashington State Collecs (1949-1951) .
University of Washington (1$31-1553)

] & o™ N - '} SR
Bachelor of Arts in Anthrcoclogy
AT T Ti%en mla 3 g rrda o bomdurn VeV T - 1G4 TR
Eastern Washington State Colloge (1565~1567)

Master of Science in Psychology

Associate Director, Management Programs, Maticnal Center for Defens
Management, 2100 M Streer, N.W., Washingten, D.C. (4/21/75 to present)

aAssistont Conptroller, Military District of Washingron, Washington, D.C.
(June 7, 1574 to April 20, 1975)

Executive Officer, Support Elcrment, Defense Attache Cffice, Vientiane,
ILaos  (Januaxy 16, 1974 to June 6, 1974)

Executive Assistant {Secretary of the General Stafs) . Caamarder, U.S.
Army Criminal Investigaticn Camcand (3pril 15, 1973 to Decerber 15, 1973)

Graduate Faculty Moaber, U.S. Amy Convand and Gonoral Stafs College,

—

Fort Leavonworth, Kansas (June 6, 1970 to ray 15, 1972)

Professional Trainirxg

Autanatic Data Processing Theory/Applications  (Jan-June ; 1970/Cctcher, 1970)

Operations Roszaxch/Systins Analysis Executive Course (Koverber - Decexber, 197

A




Peorsonal Rogue
Prescott Eaton
6/18/75

page two

 Professicnal Training cont'd.

» *

Application of Bchavioral Science Models far Managerent, U.S. Depariment
of Agriculture Gracduate School (Cetober, 1974)

Organizational Menborshins

Arerican Psychclogical Association (ARA)

Division of Industrial - Organizational Psychology (Division 14), 2PA
Arerican Scciety of Military Camptrollers

Associaticn of Logal Adninistrators

Psi Chi (Psycholeqgy Honorary)

American Society of Associaticn Executives

Assoclation for Systems Management

-
™ -
Fwards
A
Y~ &one 3 e bed -~
Legicn of Morit, Pronze Star

i ror
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Maritoricus Service Madal, Adr
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Medal, Army Camwrndation Modal (three awards)




NAME

ADRESS

BORN

MARRIED

FAMILY

EDUCATION

LN

Bruce L. Eerr

‘Hone:

214 Sereno Drive
Santa Fe, lew Mexico 87501

(505) 983-3157

Officea:
215 Vest San Francisco Street
Santa Fe, New Mexico 07501

(505) 827-5242
August 12, 1943 in Canicago, Illinois

Married the former Zllen Loulse Epstein
February 22, 1968

Two daughters, Sarah, born April 24, 1970, and
Rachel, born April 11, 1972.

Freparatory:

Carl Schursz Eigh School; Chicago, Illinoils
Attended 1957-1901

College:
Harvard College; Canbridge, Massachusettis
Attended 1961-1985
Course -~ Liberal Arts, Concentration in American
Governzgent. A.B., degree.
Honors -- Cum Laude in General Studies
Earvard College Scholarship (honorary)
Activities —~- Harvard University Band (Manager)
Pit orchestras for various musicals
Phillips Brooks House (service organization)

Craduate:

Harvard Law School; Canbridge, Massachusetts

Attended 1965-1963

Standing -~ B average

Course -~ As prescribed, with the following electives:

Second year -~ Trusts, Fublic International Law,
Comparison of Soviet~American Law, and Psycho-
analytical Theory and the Law.

Third year -- Commercial Trancactions, Criminal
Process, nvidence, Estate Planning, Family Law,
Administrative Law, Trial Practice, and Civil
Rightg: Problems of Minorities and the Poor
(seminar).




WORK EXPERIENCE

Degree -- L.L.B., June, 1963, Subseguently
changed to J.D.
Activities -~ Ames Competition (moot court)
Community Legal Assistance Oifice

*

Summer, 1962

E. J. Brach's & Sons
Chicago, Illinois
factory worker

Summer, 1965

Public School Teachers! Pension and Rebtirement
Fund of Chicago

228 Yorth La3alle Street

Chicago, Illinois

Office Assistant

Summer, 1966

United States Army Artillery Board
Fort 5il1l1, Gklahomna
Mail Clerk =

Sumzer, 19567

Dinebeiina Lahiilna Be Agaditahe, Inc., Legal
Services Progran

Window Rock, Arizona

Law Clerx

July, 1968 - Julv, 1970

Dinebeiina Nahiilna Be Agaditahe, Inc. Legal
Services Program

Shiprock, New Mexico

Law Clerk, Attorney

July, 1570 ~ June 1973

Il1linois Defender Project
312 South Fourth Street
Springfield, Illinois 62701
Staff Attorney

July, 1973 - August, 1973

Office of the State Appellate Defender of Illinois

200 East Monroe Street
Springfield, Illinois 62701
Legal Director

September, 1973 - vresent

lew Mexico Public Defender Depaxtment
215 West San Francisco Street

Santa Fe, New Mexico 87501

Appellate Defender




-

—

-

ADMITTED 10
PRACTICE

PROFESSIONAL
ORGANIZATIONS

OTEER ACTIVITIZ=S
AND INTERESTS

State Bar of lew Mexico (19569)

U.S. District Court, District of liew Mexico (1969)
Illinois State Courts (1970)
U.S,., District Court, Southern Dis
U.S. Court of Appeals, Seventh Circuit (1972)
U.S. Supreme Court (1973)

State Bar of liew Mexico

American Bar Association

Illincis State Bar Association

New Mexico Criminal Defense Lawyers'
(Secretary-Treasurer)

Association

Criminal FProcedurz Committee
This is a standing comzittee of the lew Mexico
Supreme Court, and is responsible for develop-

ment of the New Mexico Rules of Crin

rinal Proce-
dure and is currently drafting Uniform Criminal
Jury Instructions.

]

Crimiral Avpellate
This was a special ¢ md
Supreme Court, ajy

g9
H
[e]
s
LD

3
ct|td.

L Committien

t of the Lew MNexXico
rpointed to draft rules of ap-
pellate ¢ roced’re fer criminal cases. I gserved
as a member of this committee throughont its
existence, filing a minority disseniing repors:
from the rules which were recommended by the com-
mittee and subsequently adopted by the Suprere
Court,

e
€

L¢1]

Task Force on Juvenile Cfficers' Information Tile
I served as a member of this taskx force 1. I1lli-
nois in 1973, studying this police clearinghouse

-of arrest information. Within the task force, I

concentrated ny attention on the legal and civi
liberties problems created by such juvenile re-
cord-keeping.

Anmerican Civil Liberties Union

I was active in A.C.L.U., activities in Illinois,
serving as Chairman of the Springfield Area A.C.L.U,
and as a nenmver of the Illinois State Board, but
have not been active since my return to New lHexico.

Collere Courses
During tne past several years 1 haVe taken several
courses in Spanish grammar, Spanish lluera*u*e,
and conversational Spanish, both by corresjondence
and in person, in a seemln"lj futile attempt to
learn the language.

trict .of Illinois (197%



NATIONAL CENTER FOR DEFENSE MANAGEMINT

(Return to us at: 2100 M Street, N.W., Suite 601,

CONSULTANT INFORMATION FORM

vashmctc'l DC 20037.)

(N.B., in completing this form, please use continuation sheets keyed to

numerical sections of this form where appropriate.

It is not necessary

that information entercd onto this form be typed if it is otherwise
legible. Information furnished in one part of this form need not be

repaated elsewhers.)

I. PEKESGHAL DATA

A. Name: [/ Jﬁp A7 44972 0

B. Address:

1200 6777 A 1L Al Jawe

ZZrzvzu;v A 0nt . epz2

C. Telephone Nurbers (Inclu e area codes and any "best" t:ms to

call. Give your time zone.)

1. Office: :ﬁ:i%”z&ﬁ' éi 2/3

2. Homre:
1T. AVAILABILITY

SKYG - 6 FY T

A. Number of consecutive days away from your home and office area

you can provide for each Cons1L,1.'L‘canc:‘J

-\ 77——[7/ AelfM

B. Anount of advance notice requlred by you for sare: ﬂpjé/_

C. Do you have a valid motor vehicle license?

cars at times.)

(NCDM uses rental

No [J

D. Are there any reasons why you could or would not travel to any

conmunity in any part of the United States?

Yes [[] ©No [X Please specify: - Hirw B
]\’l“”lT 1o (l IE’( h)e
DEf CHSE LIATINGESENT

JAHRO?@“

TRAUTE 1) ’I)'N(Q

[

Tt 1J:
T N;

—— PN bl i - 2
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IIT. PROFESSICHAL OR COCCUPATIONNL DATA

A. What, in specific terms, is {(or are) your profession(s) and/or
occupations? _ /777 Bp el Doles %MJ@M@
NI U2 timadis. [ Zi 50

// 7

B. What licenses and/or bar admissions and/or special accreditations
do you hold or possess? %72&/;2{2/ /7{/:65‘,/2 Mﬁ v
, .
Mﬂ%@nﬁMf 4/'(4%*/
2 . P 7
4 7

C. Please list any professicnal mamberships not covered bv or

implicit in III B., above: !////,ﬂ O/rg, WZ/{/
@%/444 /C%M/é/




’ . IV.  EXPERIZCE ’
A. General Work History:
Please list all full-time enployment or self-employment you have
had in the last ten years other than censultancies. Please show
current or most recent work first and least recent last (inverse
chronological ordsr). Where ycu have held different positions
in the same organization, please shaw these specifically. Where
you have what might be relevant exporience fron more than ten
years ago, or what might be relevant part-time experience, please
list this, too:
. {DATES TLTLES OR FPOSITIONS AND SUMARY CF F ‘C‘I‘IO‘\IS REASONS FOR LEAVING
‘1. | From:
] . N
e 172\ et /M ;‘/t//é/w .,u?/ il
/ /%4’/%;2///4
o o 1 %’%Z/
3 F/772— // /Wf? @@M//M ;7[71#’
. |From: ;
7 / , |
7¢7 %W%/&/?/ //40”%%’/:7 B/}W/,nﬂ* Liel g Lriesr
To:
J57/ e 4 g
4. |From:
b Tor
5. [From:
TO:
5. |From:
¢ |To:
7. |From:
; To:
§8. From:
3 To:
i
. (From:
. To:
10 {From:
i
To:




V. EDUCATICH
A. Courses of Study (last first):
Please list all higher education or special studies undertaken
by you.
DATES QNIVERSITY, SCHOOL &/0R | MAJOES, MINORS, GENERAL & DEGREES,
INSTITUTION SPECIAL AREAS OF STUDY COR CERTIFICATES
RESEARCH &/OR HONORS
l. Fram: Nany: . .
Vo Agmes Oee7r Jpores Ao | 4, of.
To: Addr¥ss: _ /720657 ,
5 o LBeovn Lt (S 18722 ez nen)
. From: Nan: g —
ore /M%?:g/j(wﬂoa, PO ZNN J, A,
To Address: s
A A dwe ST
3. From: Name:
To: Address:
4. From Nama: T e
To: Address:
5. From: Nane:
To: Address:
6. From: Mama:
To: Address: -

B.

Titles and Synopsis of Subject Matter of Any Papers, Theses

or Dissertations Written Pursuant to ¥ A., Above:

{(Identify same with particular course of study)




- -

VI. NAMES OF AND FULL BIBLIOGRAPHIC DATA REGARDING ANY BOOKS, ARTICLES,

OR OTHER SIGNIFICANT WRITINGS AUTHORED BY YOU.

(N.B., we would like to read or review any and all significant non-
confidential writings authored by you; your assistanca in making this
possible would be appreciated. Please indicate co-authorship.)

ECCHP_LRS01107E L A LT e A S IS
OF 7M0r2  CoLTITUT /OMAL i ArT 7O
JULY 772189 o Uit A Toueide. 0L Ll
Lee) /97/ \&(/mz /‘ZZZ) Coduntir 17
(32100t L, Leremia 2D Iron A Husrravde

Mj.gm'wéﬁ%ﬂw' ._C/f)/ gml&d%” 7 MJ_

VII. PLEASE LIST ANY OFFICES EELD, RELEVANT ACTIVITIES, ORGANLZATICNAL WORK,

HONORS, AND/CR AWARDS NOT' PREVICUSLY INDICATED.

Cris e fencid) _/UQ05 P72 8720 L1006 Lotz (e
o " Ty 6a J/)x? (Drr2s 7780 O AEzaomz
JYmonas C[U;‘r/f/// CKE
Expewnors  Logen - AA04
Commutsioniot AL 2 oAl Ak LDece ox0 A= Leoees ¢ o5s
o, Der Ao Comionise. U1 aret i (0m2,750

ﬁaxo AAVE RGO 2im AVO SUAROISED & Cowtela
04T OFF1C i Pis A7 Tl GU/IQEH )7 o
7186650 Coaw SCrtrrL. ) CrRrr7 s/ 9 ¢ 42259 C

SO 70 77012670 199000 ¢ Crourirs o
VOl vgeam s, Zare Creeans 7 aunm A ey AL 20 /79110 s




VIII.

-~

SPECIAL QUALIFICATICUS

A,

Languages:

NAME OF LANGUAGE  DATICHAL VARIANT OR DIALECT | DEGREE OF FLUENCY

a. Speak (how well?)

. b. Write (how well?)
2. a. Speak (how well?)
b. Write (how well?)
3. " a. Speak (how well?)
b. Write (how weall?)
4, a. Speaxk (how well?)
b. Write (hov well?)
5, a. Speak (how well?)
b. Write %Lhm:‘well?)
B. Community Relations:

Describe any particular skills or abilities you have in temts of
establishing rapport with disadvantaged or minority groups within
the United States.

»a&W/ /U//L/M/{/w[ & M&o/% J(/“ég/ /@LM%M
T2 2% ® lirad Mz:(//ﬂ/gz 272
/M&xwé W&&’/ﬂo’z o) / 1,///‘// P ////72/&/
il Sttt el /ZZ/HAAZL
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SN
REFERENCES
Please read our cover letter and the enclosed brochure and list the
names, addresses and telephone mumiers of only those references who
have specific knowledge of your capabilities in areas in which,
based on the above and the information in this form, you might be
qualified to do consultive work for this project:
MARCHAL Uﬁrr?rmzw — ANAND A
Coiee Jusmicyr . THOMAS  GIUI JAUA A (A
Mier o Swreonie (yper Lonow . Mion
Wi iamn WAL _ Coanmpscon M Lo APAR aoe
Peravn . Camm (£S704) ,
Jo7 MIC/Hj Alate /&A—/U«'C NT.Ye

Porr Man gous ) Mhets, ~ Lgugo

ANYTHING ELSE WE SHOULD KNCW ABCUT YOU?
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) e s hnstmicol  Qund ATSDAL Arussso

A @A/V)b«’/'(]lﬂﬁ.ﬁ sz;igﬂ aXL 7‘A//Lm,m 06
VA4 .
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RESUME

JOHN M. THOMPSON, 469-54-~1513 Age: 28

1470 Grand Avenue, Iowa City, Iowa. Office telephone: 319/353-3606

353-6786

PRESENT POSITION: Clinical Instructor and Administrator,
University of Iowa College of Law

EDUCATIONAL BACKGROUND: B.S. United States Air Force Academy (International
Affairs, 1970)
M.A. Fletcher School of International Law and
Diplomacy, Tufts University (1971)
J.D. University of Iowa College of Law (1974)

EMPLOYMENT BACKGROUND: United States Air Force, 1966-1972
Associate, William ¥, Olinger Law Office,
Suite 220, Higley Building, Cedar Rapids, Iowa
1974-1975. A general practice with emphasis
on court-appointed criminal defense, posgconviction

relief and appeals.

MEMBERSHIPS: Member of the Bar and admitted to practice before
the Sunremae Conrt of Towa, the TInjted Statee
District Courts for the MNovthern and Southern
Districts of Iowa, and the Eighth Circuit Court
of Appeals; active practice in all of above courts.

PROFESSIONAL ACTIVITIES: Iowa City Consultant, National Center for Defense
Management (NLADA), 1975-76

Participant, Iowa Crime Commission Conferences on
Goals and Standards for Corrections and Courts, 1976

REFERENCES FURNISHED ON REQUEST
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Second Circuit Fee Schedule and Rules




TO: All Attorneys in the Second Judicial Circuit
FROM: Judges of the Second Judicial Circuit

RE: Appointment and Compensation for Indigent Defendants
in Criminal Cases

The South Dakota Judges' Association, at its annual
meeting in June, 1975, at the request of the Bar Association has
decided to modify its sc?edule for payment of counsel repre-
senting indigents in criminal cases to conform to the schedule
used in Federal Court. The Second Judicial Circuit has delayed

implementation of the schedule for payment because of a concern

for the impact upon the budgets of the counties in the Circuit.

Provision was made for implementation in budget recommenda-
tions to the counties for 1976. Therefore, the following
guidelines are effective for work performed after December 31,
1975. The guidelines are not inflexible, however, the judges
will generally follow the same and will make exceptions only
when appropriate in extraordinary situations.

DUTIES OF APPQINTED COUNSEL

1.

Counsel in the representation of indigent defendants
in criminal cases do so in fulfillment of their professional
responsibility, as officers of the court, and the Iimited
amount of compensation does not diminish such responsibility.

2.
Counsel appointed shall continue to serve until the

representation is terminated as specified by law or by court

order.




3.
Appointed counsel shall report any change in the
persons financial status coming to his attention to the court
where the person appears to be able to finance all or a part

of his representation.,

VOUCHER FOR COUNSELS SERVICES

The standard voucher for services of counsel repre-
senting indigent defendants should be prepared in duplicate
and delivered to the court promptly and not later than 45 days
from the termination of the case,

In the event counsel claims mileage for travel in
a private vehicle, the same will be reimbursed at the rate of
15 cents per mile. '

Claims for other expenses over $500 must be itemized.




TERMINATION OF APPOINTIMENT O COUNSEL
1.
Appointed counsel in a criminal case involving a plea
other than "not guilty'" shall cease to serve when the court

imposes sentence,
2.

In the event that a defendant is convicted following
trial, counsel appointed-ﬁhall advise defendant of his right
of appeal and of his right to counsel on appeal. If requeéted
to do so by the defendant, counsel shall file a timely notice
of appeal and shall continue to represent the defendant unless
or until he is relieved by the court. If not so requested by
the defendant, counsel shall file a statement that he_ has
informed the defendant of his right to appeal and that the
defendant has advised him that he does not desire to appeal,
and thereupon his appointment will terminate.

3.

Representation by appointed counsel in other proceed-
ings shall terminate when the purpose of the.appointment is
accomplished or when terminated by order of the court.

COMPENSATION FOR SERVICES OF APPOINTED COUNSEL

The maximum allowance is $30 per hour for time actually
spent in court and $20 per hour for other time.

The guidelines as to maximum compensation that the
court may allow is as follows:

1. In cases disposed of without trial - $175.

2. In cases disposed of by trial:

a. Trial of one day or less - $250;




b. Trial of more than one day, but not
to exceed two days - $5400;

c. Trial of more than two, but not to
exceed three days - $550;

d. Trial of more than three days, but
not to exceed four davs - $700;

e. Trial of more than four days, but
not to exceed five days - $950;

f. Trial of more than five days, but

not to exceed six days - $1,000.

The South Dakota Judges' Association adopted the guidelines

established by the Judicial Cdnference of the United States

which provides:

"The hourly rates of compensation fixed by the
amended Act are designated and intended to be
maximum rates and should be treated as such...
They are not intended to change the basic and
underlying philosophy of the Act that the Bar

of the Nation owes a responsibility to represent
persons financially unable to retain counsel and
that the compensation plOVlded is not intended to
equate privdte counsel fees.

MAXIMUM ALLOWAVCES UNDER SECTION 3006A, TITLE 18 U.S.C.

FELONY...$1,000
MISDEMEANORS. . . $400

PROBATION REVOCATION...$250
MOTION TO VACATE JUDGMENT...$250
HABEAS CORPUS...$250

PAROLE VIOTsTION HEARING...$250




AUTHORIZATION FOR EXPERT OR OTHER SERVICES

Prior court authorization is required before obtain-
ing services or incurring any expense such as reporter transcript,
interpreter, investigator, psychiatrist or oéher expert services.
The maximum amount allowed thereunder will be $300. | .

AUTHORIZATION FOR WITNESS FEES

Prior court approval must be obtained before the
county will pay for.service of subpeonas and fees for witnesses
cdalled by an indigent defendant. It is a responsibility of

counsel appointed to submit to the court, prior to trial, a

motion and affidavit of the defendant, in forma pauperas, re-
questing an order for the service of subpeonas and payment of
witness fees at county expense. The motion and order must
specify the names and addresses of all the witnesses required by
the defendant. Upon filing such an order, the Clerk of Courts

will issue the required subpeonas and deliver the same to the

Sheriff for service.
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1. IEGISIATIVE DECIARATION OF POLICY AND INTENT. It is hereby
declared to ke the policy of the State of South Lakota to provide for the
fulfillment of the constitutional guarantees, kboth state and federal, of
effective counsel in the representation of indigents, including necessary
support services and facilities, in criminal, juvenile and involuntary
civil comuitment procesdings within this state; to assure effective assis-—
tance and continuity of counsel to indigents suspected, accused or taken
into custody and to indigent defendants and convicts in criminal, juvenile
and collateral proceedings before the courts of this state; and to authorize
the Office of the Public Defender to administer and assure enforcement of
the provisions of this chapter in accordance with its tewms, intent and

purpdses .

2. CFFICE OF THE STATE PUBLIC DEFENDER. The Office of the South
Dakota Public Defender is hereby created and established as an agency in
the executive branch of the state govermment, under the control and super-
vision of state public defender.

(A). Qualifications and Term of Office.

(1) The State Defender shall be a member of the bar of this
state. However, the State Defender may be a member of the bar of another
state if the Board of Governors of the State Bar Association approves. He
or she shall be selected on the basis of a non-partisan, merit procedure
which ensures the selection of a person with the best available administra-

tive and legal talent, regardless of political party affiliation, contri-




butions, or other irrelevant criteria.

(2) The State Public Defender's term of office shall be four
years, subject to renewal by the State Defender Commission. The State
Public Defender may not be fired except by the State Defender Camnission for
good cause shown.

(B). Persomnel. The State Public Defender is authorized to appoint
adequate administrative and legal staff personnel to efficiently perform
the duties of his or her office as defined in this chapter. Canpensation
of staff attorneys and administrators shall be canparable to that of
equivalent staff members of the Attorney General's office.

(C). Centralized State-Wide Administration.

-

Delivery of defense services shall be organized at the state level
in order to ensure wniformity and equality of the legal representation and
support services provided in participating jurisdictions, and to guarantee
the professional indeperdence of each individual defender. Nothing in
this section sﬁall be construed to deny the right of each county to elect
whether to establish a public deferder office; however, no county or other
governmental unit shall establish a defender office outside the state
deferder system.

(1) The board of county commissioners of a county may, by reso-
lution, establish and maintain a public defender office to fulfill the require-
ments of S. 23-2-2. If it elects to establish and maintain a public defender
office, the board of county camissioners of a county may join with the
board of county cammissioners of any one or more contiguous counties, whether

within the same judicial district or within two or more judicial districts,




to establish and maintain a joint public defender office. In that case the
participating counties shall for the purposes of this act be treated as one
county.

(a) Fach county public defender's office, whether established
singly or jointly, shall inmediately become a part of the State Public
Defender's Cffice to be staffed and administered as provided for in §§. 2(C)
through (E) of this chapter.

(b) The governing body of any municipality within a county in
which a public defender office has been established may enter into a
written contract with the Board of County Cammissioners authorizing the
public defender to represent all indigent defendants who are subject before
the courts of the municipality to proceedings of the nature descé&hed in
§.5. The contract shall specify the contributicn to ke made by the muni-
cipality toward the cost of operation of the county public defender office.

(2) Except in the case of pre-existing deferder agencies, the
planning and creation of defender offices in jurisdictions which opt to
participate in the public defender system shall be undertaken by the Office
of the South Dakota Public Defender, which shall ke responsible for coor-
dinating all defender services throughout the state and providing appellate
and post-conviction or habeas corpus representation independent of all trial
level defender offices.

(3) The State Defender shall appoint Deputy Defenders to head
the local and joint offices and shall set general policy and guidelines
regarding the operation of such offices and the handling of cases. The

daily administration of the office and handling of individual cases shall be




the responsibility of the deputy defenders. The State Defender may remove
any Deputy Defender for cause. Procedures for removal consistent with due
process requirements shall be promulgated by the State Defender with the
approval of the State Defender Cammission. Cause for removal of a Deputy
Deferder shall be only (a) for inadequate performance either as an attorney
or as an administrator; ar (b) the commission of fraudulent or dishonest acts.

(4) The Office of the State Defender shall ensure that on-site
evaluations of each defender office and of each jurisdiction or region which
has retained its own defender or coordinated assigned counsel program be
conducted not less than once a year.

(5) The State Defender shall make monitoring visits to offices
around the state on a frequent basis.

(6) The Office of the State Defender shall provide initial
training for all new defender staff attorneys and shall conduct seminars for
continuing education for the staff of all defender offices and coordinated
assigned counsel programs in the state.

(7) The State Defender, with the assistance of his or her admin-
istrative persormel, shall engage in detailed resource plamning. Such planning
shall include, at a minimum, detailed records on the flow of cases through the
criminal justice process and on the resources expended at each step in the
process. The legislature shall take this into account in considering re-
quests for the employment of additional persommel.

(8) Wwhenever the State Defender, on the basis of resource
planmning and established workload standards, determines that the assumption

of additional cases might reasonably result in inadequate representation for




some or all the clients in a given local or regional office, the local or
regional office shall assign appointed counsel to handle the overflow or,
in the event that that is not feasible, decline any additional cases until
the situation is altered.

(9) The attorneys in the state defender system shall be subject
to judicial control and supervision only to the same extent as are attorneys
in private practice.

(D). Pre-BExisting Defender Agencies.

Pre—-existing defender agencies shall be made part of the state public
defender system and shall assume the same relationship to the Office of
the South Dakota Public Deferder as is defined in this chapter fo‘r county
or district deferder offices established pursuant hereto.

(E) . Assigned Counsel Panel.

In those jurisdictions in which a public deferder office is in opera-
tion, the defender office shall be appointed in all eligible cases except
overload cases and those involving a conflict of interest on the defender's
part, provided that, where (1) the private bar has a pool of attorneys
interested in trying criminal cases and (2) the local deputy defender is
satisfied that private attorneys will receive adequate training and
regulation, members of the pool shall receive a percentage of cases, to
be determined by the director of the local defender office, in addition
to overload and conflict cases.

(1( In such jurisdictions, the percentage of cases, other
than overload and conflict cases, to be handled by local pool attorneys shall
depend upon (1) the number of qualified attorneys volunteering for the

pool; (2) the size of the local defender office; (3) the number of cases the




local defender determines it can effectively handle; and (4) the abilities
and enthusiasm of the local bar. Unless the above factors intervene, this
percentage shall not be less than twenty percent.

(2) The Deputy Defender in each office shall, whenever an
overload determination is made either by the State Defender or by the Deputy
Defaerder in charge of the office involved, assign counsel from the pool of
local attorneys to represent indigents on a case basis., Assignments shall
be distributed among pool attorneys on an impartial basis designed to assure
adequate representation for each indigent; the indigent's eligibility may
be challenged in the manner prescribed in Section 4(E) of this Act.

(3) Assigned counsel shall utilize the support serviqgs of the
defernder system except in a case involving conflicts of interest. In such
cases, assigned counsel is authorized to engage the equivalent services of
private agencies or individuals, who shall be campensated by the State
Deferder according to a schedule to be fixed by the State Deferder.

(4) The State Defender shall prepare and publish a schedule of
hourly in-court and out-of-~court rates for assigned counsel fees designed
to canpensate assigned counsel in accordance with effort, skill and time
actually, properly, and necessarily expended. Assigned counsel shall be
canpensated fram the budget of the Office of the State Defender in an amount
to be determined by the State Defender in accordance with the above sche-
dule. Payment shall be made only upon subﬁission,of a detailled affidavit
itemizing the time expended, costs incurred and services rendered by the
attorney. The State Defender's determination of the appropriate compen-—

sation shall constitute a final agency deicision in a contested cases for




purposes of establishing the attorney's right to judicial review pursuant

to section 1-26-30, SDCL (1976).

3. THE STATE DEFENDER COMMISSION. There is hereby created a State
Defender Camission which shall appoint the State Public Defender and advise
the State Public Defender on broad policy matters. No other state agency
shall perform these functions.

(3) . The Commission shall consist of ten members, selected in cam~
pliance with the criteria set forth in subsection (B) below, who shall serve
staggered terms. Members of the Commission shall be selected as follows:

(1) The governor shall appoint thres members who are not attor-
neys at law, only one of which may be a member of the same political party
as the governor. To the extent possible, the governor's appointees shall
represent the three largest identifiable ethmic or socio-econamic groups
making up the State Defender's comminity of clients.

(2) The senate shall appoint two members, no more than one fram
each major party, and only one of whcem shall be an attorney at law.

Neither shall be a member of the senate.

(3) The house shall appoint two members, no more than one fram
each major party, and only one of wham shall be an attorney at law. Neither
shall be a member of the house.

(4) The bar association of the State of South Dakota shall elect
three membears fram their number in a manner to be prescribed by the Supreme

Court.

(5) The menbers selected pursuant to subsections (1) and (4)




above shall initially serve terms of 3 years; members selected pursuant to
subsections (2) and (3) shall initially serve terms of two years. Subse-
quent terms for all marbers shall be twe years.

(B). Camission members shall be selected in conformity with the
following considerations and criteria:

(1) The primary consideration in making up the camposition of
the State Defender Cammission shall be that of ensuring the independence
of the State Defender.

(2) The mexbers of the Comission shall represent a diversity of
factions in order to ensure insulation fram partisan politics.

(3) No single branch of government may have a majori%v of votes
on the Commission.

(4) To the extent possible, the membership of the camittee
shall reflect the major demographic characteristics of the client camunity.

(5) A majority of the Commission shall consist of practicing
attorneys.

(6) The members of the Commission may not include judges or
prosecutors.

(C). The Commission shall discharge the following duties:

(1) The primary function of the State Defender Comrission is
to select the State Defender.

(2) The Camnission shall assist the State Defender in drawing
up procedures for the selection and removal of assistants or deputies.

(3) The Commission shall receive possible client complaints,
initiate statistical studies of case dispositions, and monitor the perfor-

mance of the State Deferder.




(4) The Comission may not interfere with the discretion, judg-
ment and zealous advocacy of defender attorneys in specific cases.

(5) The Comnission shall prepare an annual report of the opera-
tions of the Office of the State Defender.

(D} . Meetings and Procedures. The Cormission shall meet semi-

annually and shall be presided over by a chairperson elected by the members.
A majority of the members shall constitute a quorum, and any resolution,
policy adoption or motion shall require the vote of a majority of the mem-
bership or two-thirds of those members present, whichever is less. How-
ever, selection and firing of the State Public Defender shall reguire the
vote of seven members. There shall be no voting by proxy. The time and
place of each meeting shall be designated by the chairperson, who shall
notify each marber at least 14 days in advance.

(E). Expenses.

The Camnission shall sexve without pay except that members shall
receive compensation of $25.00 per day for thcse days during which the
Commission is actually meeting, and shall be reimbursed for travel, meals
and accommodation expenses necessarily incurred as a result of membership,

at a rate not to exceed that allowed for circuit court judges.

4. ELIGIBILITY FOR REPRESENIATION ~ STANDARD AND METHOD OF
DETERMINATION.

(A) . A person shall be deemed financially eligible for legal repre-
sentation at public expense if the person's liquid assets, after subtracting

any amount needed for the payment of current obligations and for the support
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of the person or his family, are not sufficient to cover the anticipated
cost of legal representation.

(B) . Liquid assets include cash, stocks and bonds, bank accounts and
any other property which can be readily converted to cash. The person's
home, car, household furnishings, clothing and any property declared exempt
fran legal process, shall not be included.

(C). The determination of eligibility shall in no case be based in
whole or in part on whether the person has been released on bond, nor shall
consideration be given to the assets or resources of a spouse or any person
who is not legally responsible for the applicant’s debts; provided, however,
that assets transferred after the occurrence of the latest event .giving
rise to the applicant's need for representation may be considered if the
determiner of eligibility finds that the transfer was made for the purpose
of creating eligibility for representation, where eligibility would not
otherwise have been found.

(D). The eligibility determiner shall, in determining the anticipsted
cost of legal representation, include the estimated .'ost of a private attor-
ney and the estimated cost of any ancillary services such as investigators
and expert witnesses which appear to be necessary in order to afford effec-
tive representation.

(B) . The financial eligibility of a person seekins legal represen—
tation at public expense shall be determined, by a staff attorney member
of the county public defender office. A determination of eligibility shall
be approved by the court and the defender's office or assigned counsel (as

the case may be) shall be appointed to represent the indigent; provided that
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a determination of eligibility may be challenged by the state's attormey on
wri4tten motion. Such motion must be filed within 24 hours of the filing
of determination of eligibility, except that motions alleging fraudulent
and material misstatemc:..s of fact in the application must be filed within
24 hours of the time when the misstatements are brought to the attention

of the state's attorney. Upon the filing of a motion for review of a deter-

‘mination of eligibility, the court shall conduct a review in accordance

with Sections 4(E) (3) (b) and 4 (E) (4) below.

(1) The determination shall be based upon the affidavit of the
applicant  setting forth the information necessary to meet the standards
set out in §§. 4(4) and (B). The State Public Defender shall prescribe a
form affidavit to be used for.this purpose. Each applicant shall be informed,
both verbally and in writi:ig, of the provisions of Section 6 of this Act.

(2) The affidavit and information set forth in it shall be
protected by the attorney-client privilege and shall not be used for any
purpose other than determining ‘eligibility.

(3) Each person determined to be ineligible rust be promptly
informed of the right to have the determination reviewed by a judicial
officer, provided that the person shall be informed that a request for such
review shall constitute a waiver of the attorney-client privilege as to
the contents of the affidavit previously executed.

(a) Such review shall be upon the affidavit and any other infor-
mation considered by the defender or presented by the applicant.

(b) Such review shall be held as expeditiously as possible and

may be by informal proceeding, provided that, if the applicant has been
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charged with an offense, the review must be made on the record of the pending
proceeding, and within two working days of the determination of ineligibility.

(4) The circuit court's determination of an appeal regarding
eligibility for representation shall be made in writing within the time
provided and shall consist of specific findings of fact and conclusions of
setting forth clearly the basis for the determination made.

(a) That order shall be reviewable by an appeal made pursuant
to Section 15-26-1(6), SDCL (1976), except that the notice required by
Sections 15-26~9 and 10 must be filed within 7 days of the entry of the
circuit court's order on review.

(b) The appeal shall proceed in the mamer provided for inter-
mediate appeals, except that (1) it shall be submitted to the Supreme
Court within 14 days of the filing of the notice of appeal and (2) the
proceedings underlying the application for representation shall be stayed
pending the determination of the appeal, unless the Supreme Court directs
otherwise.

(c) The circuit court shall inform the losing party of the right
to appeal and if desired, the clerk of the court shall prepare the record
on appeal. The record shall include all evidence presented to the court
on the issue of eligiblity, and the judge's findings of fact and conclusions
of law.

(@) In cases where the defender has denied eligibility, the
appealing applicant shall at all stages be represented by counsel assigned
pursuant to Section 2(E) (2) of this Act. In all cases where the defender

has determined an applicant to be eligible, the defender shall represent
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the applicant in all proceedings in which the applicant's eligibility
is challenged, until the issue of eligibility is finally determined.
(5) The term “"defender" as used in this statute includes an

attorney under an assigned counsel system for providing legal services.

5. SCOPE AND STAGES CF REPRESENTATION,

(A) . Effective representation shall be provided to every eligible
person in every proceeding the purpose of which is to establish the cul-
pability of or status of such person, pursuant to a factfinding process,
as a prerequisite to intrusions of the government in order to:

(1) Impose sanctions resulting in a loss of liberty or other
penalty; or
(2) Impose ocvner legal disabilities.

(B) . Effective representation shall be provided to every eligible
person who is subject €0 loss of liberty or legal disability imposad by
govermment, and who seeks to redress the deprivation by government of any
right, privilege or immunity guaranteed by law.

(C) . Representation shall continue during trial court proceedings
and shall include all collateral proceedings up to and including the filing

of a notice of appeal, where appropriate.




14

(D). This Act applies only to representation in the courts of this
state, except that a defender or appointed attorney may represent an indigent
person in an action in the federal court in this state, if:

(1) The matter arises out of or is related to an action pending
or recently pending in a court of criminal jurisdiction of this state;

(2) The representation is pursuant to a plan of the United States
District Court as required by 18 U.S.C. Section 3006A and is approved by
the State Public Defender;

(3) The matter arises out of or is related to an action pending
in the juvenile courts of this state; or

(4) The matter arises ocut of or is related to an act%Pn pending
for the involuntary camnitment of the client to the state mental hospital.

Any compensation paid or costs reimbursed by a federal court of the
United States shall be paid directly to the State Public Defender's Account.

(E) . Effective representation for every eligible person shall be
available either when:

(1) The individual is arrested;

(2) The person believes he is under suspicion of having committed
or of participating in a crime; or

(3) The person believes that a process will cammence resulting in
a loss of liberty of the imposition of a legal disability, whichever occurs
earliest.

(F) . Iegal representation shall be available to every eligible person
who: /

(1) TIs arrested;
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(2) Believes that he is under suspicion of a crime; or
(3) Believes that a process will camnence resulting in a loss
of liberty or the imposition of a legal disability.

(G) . Where a publicly provided attorney interviews an accused and
if it appears that the accused is financially ineligible for public defender
services, the attorney shall assist the accused in obtaining competent
private counsel and shall continue to render all necessary defense services
until private counsel assumes full responsibility for the case.

(H) . The defender office of assigned counsel program shall provide
sufficient personnel or communication facilities to enable it to provide
emergency representation on a 24 hour basis.

(I). The defender office or assigned counsel program shall implement
systematic procedures, including daily jail checks, to ensure that prompt
representation is available to all persons eligible for defender services.

(J). The defender office or assigned counsel program shall provide
adequate facilities for interviewing prospective clients who have not been
arrested or who are free on pre~trial release.

(K). Upon initial contact with a prospective client, the defender or
assigned counsel shall, where appropriate:

(1) Offer specific advice as to all relevant constitutional and
statutory rights;

(2) Elicit matters of defense and direct investigators to commence
fact investigations;

(3) Collect information relative to pre~trial release; and

(4) ~ Make preliminary determination of eligibility for publicly
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provided defense services.

(L) . The defender office or assigned counsel program shall prepare
and distribute an informational brochure describing in simple, cogent language
or languages:

(1) The rights of any person who may require the services of
the defender;

(2) The nature and availability of such services; and

(3) The means for securing the services, including the phone
number and address of the local defender office.

(M). The defender office is authorized to make this information
available to all persons who may require the sexvices of the defepder. This
authorization includes, but is not limited to, the placing of the brochure
or other informational device such as posters in the receiving or boodking
areas of all law enforcement agencies located within the jurisdiction of
the public defender.

N). The procedures utilized in assuring early representation shall,
where necessary, be pemmitted as a limited exception to the procedure of
providing continuous representation by a single attormey throughout the
trial and sentencing. However, the defender office or assigned counsel
program shall implement systematic procedures for early case assignment and
for informing the client of the name of the attorney who will represent

him after the initial pericd.

6. RECOUPMENT OF COSTS OF REPRESENTATION.

(A). At the conclusion of criminal proceedings, the sentencing judge




®

17

may, upon application of the state's attorney, require a convicted defen-
dant to reimburse the county for the cost of legal services rendered to the
defendant at public expense; provided that no reimbursement shall be ordered
unless the defender at the time eligibility is determined notifies the
defendant of the potential obligation which may be imposed pursuant to

this statute.

(1) The sentencing judge may, at the time of sentencing, order
that reinbursement be made a condition of probation if such cordition is
imposed in accordance with the other provisions of this section; provided
that the probation of a convicted defendant shall not in any case be revcked
solely for failure to make reimbursement except on a showing by the states
attorney that (a) the defendant has a present financial ability to make
the reimbursement either in whole or in installments without hardship to
self or immediate family, ard (b) the defendant's failure to make reimburse-
ment is an intentional, contumacious default.

(2) 1In the event a defendant's probation 1s revoked pursuant
to §(1) above for failure to make reimbursement and a sentence of incarcera-
tion is imposed, the defendant may not thereafter be required to make further
reimbursement for the costs of representation.

(B) . Should the defendant obtain legal representation at state or
county expense in connection with a criminal appeal, or in a matter ancillary
to a criminal prosecution such as a probation or parole revocation proceeding,
or a habeas corpus proceeding, the state or county may seek to obtain reim-
bursement: from the defendant through application to a judge of the court of

original jurisdiction.
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(C). The application for reimbursement by the state or county pro-
secution shall be made to the court no later than thirty days following
termination of the proceedings in issue. Following the application, the
defendant's attorney shall file a statement of the costs of legal represen-—
tation at public expense and the defendant shall file a declaration of his
financial status, all of which are to be utilized by the court in making the
determination regarding reimbursenent.

(D). The court shall not require such reimbursement unless at the
conclusion of the proceedings it determines that convicted defendant has the
present ability to pay all or a portion of the costs of legal representation
incurred in that proceeding without manifest hardship to the defendant or
the defendant's immediate family.

(1) In determining the amount of payment to be made and the
method of payment the court shall take into account the financial resources
of the defendant and the nature of the burden that payment of costs will
impose. The resources of a spouse, relatives and other persons shall not
be considered in making this determination.

(2) The court may order the payment in installments, or in any
manner which it believes reasonable and campatible with the deferdant's
financial ability; in no event shall the time for payment exceed two years.

(3) The fact that the defendant has been sentenced to a period
of incarceration greater than 30 days shall create a presumption, rebuttable
by clear and convincing evidence to the contrary, that the defendant lacks

the present ability to make reimbursement.
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(E). The defendant shall have the right to obtain a modification or
termination of the reimbursement order at any time while it has force ard
effect on the basis that the order works manifest hardship to the defendant
or his family brought about by circumstances which have changed since the
order for reimbursement was entered.

(F) . The state or county may recover any sums for which reimburse-
ment has been ordered and which have not been paid in the same manner and
subject to the same exemptions that are applicable to civil actions. The
judgment shall not be enforced by contempt.

(G). Amounts recovered under this section shall be paid into the
general fund of the state or county or other contributing agency.

(H) . If it is determined that the defendant made material false and
misleading statements to the court regarding his ability to pay for the
cost of the legal representation at state expense, and that the defendant
has the ability to pay all or a portion of the costs of legal representation
in conformity with the provision of § 6D, the state's attorney may file
suit for reimbursement and may obtain an crder of camplete or partial reim-
bursement.

Said suit shall be filed no later than one year from the reimbursement
determination by the court.

Execution of the judgment obtained under this provision shall be made
in conformity with the provision of §6F

(I). Any person who submits to the court a materially false financial
statement in connection with a determination of reimbursement for legal repre-

sentation at public expense shall be guilty of a misdemeanor punishable by
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a fine of $500 and/or by imprisonment of no more than six months.

(J). No information or testimony compelled of the defendant under
these provisions (or any information directly or indirectly derived from
such information or testimony) may be used against the defendant in any

criminal case, except a prosecution under these provisions.

7. FINANCING THE PUBLIC DEFENDER SYSTEM.

(A). There is hereby established in the General Fund of the State
Treasury an account to be known as the State Public Defender's Account.
All moneys received by the State Public Defender shall be pald into the
State Treasury and credited to the State Public Defender's Account., All
moneys in the State Public Defender's Account are hereby appropriated con-
tinuously for and, subject to the approval of the State Defender Conmission,
shall be used by the State Public Defender in carrying out the purposes of
this Act.

(1) The State Iegislature shall appropriate full and adequate
funding to provide for the staffing and administrative operation of the
State Public Defender's Office, and for the provision of representation for
all defendants within the State in all post-conviction proceedings and in
all actions brought in the federal courts in this state pursuant to the
provisions of Sectigii 5(C) of this Act.

(2) The Board of County Commissioners shall annually appropriate
money to administer the county public defender office if it has elected to
provide representation under the provisions of this Act. Such appropriation

shall be in an amount sufficient to administer the county public defender
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office in the manner recommended by the State Public Defender Office.

(3) The State Public Defender may seek and accept furnds from
the federal government and private organizations. Any such funds received
shall be appropriated first for the adninistration of the State Public Defender
Office, and any surplus shall be appropriated to the county public defender
offices in a manner to be determined by the State Public Defender with the
approval of the State Defender Commission.

(B) . The State Public Defender shall prepare and present its budget
directly to the State Legislature. The bkudget shall not be presented as
part of the judicial or executive budgets nor shall it be subject to diminu-
tion or alteration by any branch of government other than the appropriating
authority. The Defender Commission shall review and advise the State Defen-
der on the budget before its sulmission.

(C). The county public defender shall prepare and present its budget
directly to the county koard of commissioners. The State Public Defender
shall review and approve the county public defender's budget before its
submission. If a county public defender's budget is diminished or altered
by the county board of commissioners in a way to or to the extent that, in
the opinion of the State Public Defender, the county public defender's office
will be prevented from providing effective assistance to its clients, the
State Public Defender may, with the approval of the State Defender Commission,
disband the county public defender's office. In such event, the county shall
provide services to indigents pursuant to the requirements of Section 23-2-2.

(D) . The defender office budgets shall include all necessary expen-

ditures including, but not limited to, investigators, secretaries, social
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workers and paralegals, office space, a professional law library, funds for
procurement of experts and consultants, ordering of minutes and transcripts
on an expedited basis, equipment, supplies, and administrative costs.

(E) . The defender system shall be exempt from competitive bidding
requirements for purchasing of services or equipment where necessary for
timely procurement.

(F) . The administrative state office shall be located in the state
capitol.

Local defender offices shall be located near the appropriate court-
houses, but never in such proximity that the defender becomes identified
with the judicial and law enforcement components of the criminal justice
system. Defender offices shall maintain an interview and waitinc;; rocm in
the courthouse.

(G). The location of joint county public defender offices shall be
determined by consideration of the relative benefits of access to trial
courts, penal institutions and clients; the availability of adequate office
and library facilities and basic support services and access to adequate
means of transportaiton.

(H) . The State Defender shall establish a separate division to
provide appellate and other post-conviction representation and one or more

separate offices to provide representation to prison inmates.

8. PUBLIC DEFENDER (FFICE PERSONNEL.
(a) . The State Defender, County Public Defenders, and staff attorneys

shall be full-time employees and may not engage in the private practice of
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Jlaw, provided that Deputy Defenders may, with the approval of the
State Defender, employ part-time staff attorneys where adequate staffing
is not otherwise econamically feasible.
(B). County public defenders shall employ, with the approval of the
State Defender, staff attorneys, investigators, secretaries and other employees
under their direct supervision. Appointments shall be based upon merit.
Upon appointment, staff attorneys shall be required to make a cammitment of
at least two years.

(1) Deferder staff attorney promotion policies shall be based
upon merit and performance criteria.

(2) Removal of defender staff attormeys shall be Onl}: for cause,
except during a six-month probationary period for newly hired attorneys.

(C). The campensation of all positions within the state defencder
system shall be set at a level which is camensurate with qualifications,
experience, and the responsibilities involved.

(1) The campensation of the State Public Defender shall be com-
parable to that of judges of the State Supreme Court and shall be profes—
sionally appropriate when compared with the compensation of the private bar.

(2) The compensation of chief county public defender shall be
comparable to that of the circuit judges of the state, and shall in no
event be less than that of the local chief prosecutor.

(3) The canpensation of staff attorneys shall be sufficient to
attract qualified personnel. Salary levels thereafter shall be set to
promote the State Public Defender's policy on retention of legal staff and

shall in no event be less than that paid in the office of the lucal prosecutor.
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(4) The compensation of support personnel shall be comparable
to that paid in private law offices and related positions in the private
sector and shall in no event be less than that paid for similar positions
in the court system and in the office of the local prosecutor.

(5) An attorney who represents an eligible person under this

Act may not receive any fee in addition to that provided in the Act.
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Inmate Survey Questionnaire




RAPID CITY INMATE SURVEY QUESTIONNAIRE

Ex-0ffender Program

Date:
PERSONAL DATA
Name : Age:
Residence:
Tribe:
Marriage Status: Children:

Work Experience:

Education: 1 2 3 4 5 6 7 8 9 10 11 12 1 2 3 4

Where convicted:

How convicted: Jury Trial Guilty Plea Parole Violation

Offense:

Sentence:

Parole Date:

Attorney:

Judge:

Why was crime comitted?

What do you need while imprisoned?

i

What do you need when released? Housing___ Clothing
Tools__ Education___ Vocational Training___
Employment

Other

Comments:
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