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FOREWORD

)

The National Center for Defense Hanagément (NCDM) was founded late .

in 1974 through a grant from the Law Enforcement Assistance Administration

(LEAA) to the National Legal Aid and Defender Association (NLADA). NCDM

was born out of thé need to enhance and improve the efficiency of systems
for the defense of the poor through sound planning, management assistance
and management training, and to maximize the quality of such systems while
maintaining their cost-effectiveness. | “‘ ,
Under the terms of the LEAA grant awarded to NLADA, the principal
goals of the National Center for Defense Management are as follows:
o To conduct management studies and analyses of the operations of

existing defender offices and other defense delivery systems, with a view

to making practical recommendations which will assist such offices and

.systems in achieving goals of improved effectiveness, and conduct evaluations

of suéh offices and systems;

¢ To provide management consultation and technical assistance for
defender offices and orgai.ized defense systems requesting such services,
assisting these offices and systems in their efforts to design and imple-
ment improved management systems and procedures; .

o To provide management training programs designed specifically for
defender managers; and

 ¢ To furnish technical assistance to organizations, communities,
states or other groups which desire to establish new or improved systems
(including defender systems) for the provision of legal representation to
eligibie criminally accused or convicted persons, or persons facing

juvenile court proceedings.




EXECUTIVE SUMMARY

The implication of judicial opinion on the availability of legal defense
services to indigent criminal defendants pursuant to the Sixth Amendment of
the U. §. Constitution has had a significant impact on communities throughout
the United States which are attemptiné to provfde such quality representation
in a cost-effective manner. Montgomery County has attempted to come to grips
with this problem through the provision of outside technical assistance by
the National Center for Defense Management (NCDM). John Richardson, President
of the Montgecmery County Bar Association, through a request to the Tennessee
Law Enforcement Pianning Agency, communicated the need for a legal systems

development study to address such problems unique to that county.

Nature of the Request

In a letter prepared on September 9, 1975 to the Courts Specialist of
the Tennessee Law Enforcement Planning Agency, John Richardson, President of
the Montgomery County Bar Association, alluded to the fact that he had been
directed by his Association to request technical assistance in the form of
a study of the effectiveness of the appointed counsel system in Montgomery
County.

The requst was transmitted through the LEAA Regional Office in Atlanta,
Georgia and the Courts Division of the 0ffice of Regional Operations, LEAA,
in Washington, D. C. The request was forwarded to NCDM for necessary action.

The préblem was identified as follows:

¢ A need for statistical data relating to the indigent caseload in

the General Sessions, Juvenile and Criminal Courts systems;

o Man-hours required of appointed counsel for effective indigent

Al

representation; ' ©

. N
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o The projected caseload and relatéd attorney man-hours for future

indigent defense services; |

o The present and projected future effectiveness of ﬁhé exgsting

appointed counsel system;

¢ The most feasible alternative defense system for indigent

representation; and

o Staffing, governing and funding recommendations for such an

alternative system.
The request was forwarded because nc such assistanée was available w{éhin '
Montgomery County. ‘

The National Center for Defensz Management (NCDM) established five
major study goals:

o A description of the existing system;

o A projection of the future environment;

-0 Development of choices among alternative legal defense systems;

o An.ana]ysis of the impact of such alternatives; and

¢ The resources required to implement a recommended best alternative.
Procedures

Two preliminary visits were made: The first by William R. Higham,
NCDM Director, August 25th through 27th, 1975; the second by Gustav Goldberger,
Associate Director for Defense Services, on November 5, 1975. The former
visit provided information peculiar to Montgomery County while the latter
addressed the broader perspective of statewide implications. A ébnsulting
team of attorneys and a systems analyst visited Montgomery County and
Nashville, Tennessee during the first week of December 1975, performed the
necessary interviews, gathered tlie’ necessary administrative data and ini-

.

tiated a docket‘study which was subsequently accomplished by a law graduate

- 11 -




and a final year law student.

Report Preparation o

A report was prepared which addresses these areas:

o The constitutional requirements and legal precedents for quality
representation to indigent criminal defendants;

e The major legal defense systems which could be employed in providing

such representation. These included a Coordinated-Assigned Counsel (CAC)
System, a Defender System and a Mixed System of Defender and CA& comécnents;
o The qualitative and cost benefits which could be accrued through use

of either of these systems;

o The resolution of the above into recommendations to Black Hawk County

as to viable options they might pursue.

Summary of Recommendations

The National Center for Defense Management makes the following

recommendations:

.

v.

THAT THE MONTGOMERY COUNTY BAR ASSOCIATION ESTABLISH A NOT-FOR-PROFIT
CORPORATION RESPONSIBLE FOR THE CREATION OF A MIXED DEFENSE SYSTEM, CON-
SISTING OF A DEFENDER OFFICE AND A COORDINATED ASSIGNED COUNSEL PROGRAM

TO PROVIDE DEFENSE SERVICES TO INDIGENT CRIMINALLY ACCUSED.

THAT THE NOT-FOR-PROFIT CORPORATION BE HEADED BY A BOARD OF DIRECTORS

COMPOSED OF REPRESENTATIVES FROM THE PRIVATE BAR, THE JUDICIARY, THE
FUNDING SOURCE AND THE CLICNT COMMUNITY. THE BOARD OF DIRECTORS' PRIN-
CIPLE FUNCTION WILL BE TO APPOINT THE CHIEF DEFENDER AND THE ADMINISTRATOR
OF THE COORDINATED ASSIGNED COUNSEL PROGRAM, AND PROVIDE GENERAL SUPER-

VISION OF THE SYSTEM.

THAT THE BOARD OF DIRECTORS DELEGATE 75% OF THE INDIGENT CASELOAD TO THE
DEFENDER OFFICE AND 257 OF THE INDIGENT CASELOAD TO THE COORDINATED
ASSIGNED COUNSEL PROGRAM.

THAT THE BOARD OF DIRECTORS MAKE APPLICATION TO THE JUDGE ADVOCATE,

FORT CAMPBELL, KENTUCKRY FOR THE CREAT10N OF AN ARMY EXPANDEC LEGAL ASS!S-
TANCE PROGRAM (ELAP) AT FORT CAMPBELL 70 ASS1%4 IN PROVIDING DEFENSE
SERVICES TO INDIGENT MILITARY PERSONNEL AND [iEIR DEPENDENTS IN MONTGOMERY
COUNTY.




Vi.

Vit.

viti.

1X.

THAT THE DEFENDER OFFICE DEVELOP AND IMPLEMENT INTENSIVE ENTRY-LEVEL
TRAINING, IHSERVICE TRAINING ‘AND CONTINUING LEGAL EDUCATION PROGRA.{S FOR
ALL STAFF ATTORNEYS AND PRIVATE ATTORNEYS INTERESTED I[N HANDLING ASSIGNED

CASES. , .

_THAT THE CHIEF DEFENDER AND THE CAC ADMINISTRATOR DEVELOP COGORDINATED

PROCEDURES WHICH WILL ASSURE THAT ALL INDIGENT CRIMINALLY ACCUSED HAVE
IMMEDIATE ACCESS TO COUMSEL.

THAT THE DEFENDER OFFICE SHOULD PROVIDE FULLTIME INVESTIGATION AND OTHER
SUPPORT CAPABILITIES TO BOTH STAFF ATTORNEYS AND ASSIGHNED COUNSEL.

THAT DEFENDERS AND ASS5IGNED COUNSEL RECEIVE ADEQUATE COMPENSATION FOR
THEIR SERVICES.

THAT THE DEFENDER OFFICE BE RESPCNSIBLE FOR THE CONSISTENT APPLICATION,
OF FAIR STANDARDS FOR DETERMINATION OF INDIGENCY TO ALL DEFENDANTS.

.. THAT MONTGOMERY COUNTY BAR ASSOCIATION MAKE APPLICATION TO THE TENNESSEE

LAW ENFORCEMENT PLANNING AGENCY (STATE PLANNING AGENCY) FOR A GRANT TO
ASSIST IN THE IMPLEMENTATION OF THIS RECOMMENDED PILOT PROGRAM.

To allow for a full consideration of possible defense systems suitable

for Montgomery County, NCDM has presented in this report three alternative

defense systems complete with budget projections. The recommendation

expressed should merely serve as a focal point for such consideration.




INTRODUCT10ON

Bac&groqgg

The Sixth Amendment to the U. S. Constitution provides that "in all
criminal prosecutions, the accused shall enjoy the right. . .to have the
Assistance of Counsel for his defence.'" The United States Supreme.Court has
defined the Sixth Amendment right to appointed counsel as applicable,to ''any
person hailed into court, who is too poor to hire a lawyer”,] and has held
that this Sixth Amendment right is incorporated into the due process clause
of the Fourteenth Amendment and thus is applicable to state prosecutions to
the same extent as to Federal prosecutions. Since Gideon involved a felony
charge, the guestion remained whether the Sixth Amendment's "all criminal
prosecutions'' language included misdemeanors as well as felonies. On June
12, 1972, the U, S. Supreme Court finally answered this question by holding
that' "absent a knowing and intelligent waiver, no person may be imprisoned

for any offense, whether classified as petty, misdemeanor or felony, unless

~ he was represented by counsel at his tria].”2 This ruling has imposed sub-

" stantial new burdens upon the criminal justice system throughout the country

to the extent that legal defense services must be provided to all indigents
accused of crime--whether felony or misdemeanor--where imprisonment i3 a
possible penalty.

Prior to the Argersinger case, lower courts throughout the nation were

required only to provide legal counsel to indigents accused of felony offenses.

In Tennessce, however, the requirement to provide counsel in misdemeanor cases

]Gidcon v. Wainright, 273 US 334, 344 (1963).

Argersinger v. Hamlin, h07 US 23, 37 (1972).




preceded the Argersinger decision. The Tennessee Constitution provides,
"(T)hat in all criminal prosecutions, the accused hath the right to be heard
by himself and his counsel. . 3 Long before the U. S. Supremé Court required
states to provide counsel to the indigent criminally accused, the Tennessee
legislature enacted statutes attentive to the needs of such persons. The sta-
tutes are emphatic about the representation of indigents in felony cases:
""In all felony cases, if the accused be not represented
by counsel and the court determines that he is an in-
digent person who has not competently waived his right ot !
to counsel, the court shall appoint to represent the
accused either the public defender, if there be one in
the county, or, in the absence of a public defender, a
competent attorney licensed in this state."
Also, the statutes anticipated the Argersingég cases by providing that:
"Every person accused of any crime or misdemeanor whatso-
ever is entitled to counsel in all matters necessary for
his defense, as well as to facts as to law."
Furthermore, Tennessee has adopted.a fair and realistic definition of an

indigent person:

""Any person who does not possess sufficient means to pay
reasonable compensation for the services of a competent
attorney."
Despite the enactment of this legislation, its implementation appears

to be lagging behind. As a result, the indigént criminally accused does not

always receive the effective assistance of competent counsel which is required

- by state law.

»

"The. . .constitutional and statutory guarantees rested
in the law book and only on some occasions came forth
with any meaningful results. The poor man as a criminal
indigent defendant had to trust to the Judge and the
appointed counsel for any representation.”

;31870 Constitution of the State of Tennessee, Article 1, Section 9.

brea s 40-2017. .

>TCA § 40-2002. : | .

TCA'§ h0-2014(a). :

THaemmel, William C., The Poor Man Before the Bar of Justice in Tennessee-
Legal Aid and Services, Public Defenders, and the Criminal Indigent
Defendent Act. 38 Tenn. Law Review 33, p. 46.




This is particu]a}]y the pattern in misdemeanor cases wherein very few attor-
neys are being appointed to defend indigent misdemeanor defendants.

. The pattern of requiring an indigent criminally accused to rely on the -
Judge has been criticized by the President's Commission on Law Enforcement

and the Administration of Justice:

""An individual forced to answer a criminal charge needs
the assistance of a lawyer to protect his legal rights
and to help him understand the nature and consequences
of the proceedings against him. ., .Ours is an adversary
system of justice, which depends for its vitality upon o '
vigorous and proper challenges to assertions of govern-
mental authority and accusations of crime. Reliance
upon the judge or prosecutor to protect the interests
of defendants is an inadequate substitute for the
advocacy of conscientious defense counsel. Limiting the
right to _counsel gravely endangers judicial search for
truth..”

Furthermore, the Argersinger decision demands that the states end the
patfern of not providing counsel to indigent persons accused of misdemeanors.
The decision imposes substantial new burdens upon the criminal justice system
to the extent that legal defense services must be provided to all indigents
accused of crime, whether felony or misdemeanor, where imprisonment is a

possible penalty. In this connection and relevant to the Tennessee situation,

. it has been aptly stated:

W, . .Tennessee will be one of the states that is most
drastically affected by the decision. Should the Ten-
nessee courts decide to be cautious. . .they will have
to appoint counsel for every indigent who is accused
of an offense that carries a possible prison sentence,
unless he waives his right to counsel. This practice
will put an immense strain on the public defender system
and will probably result in the drafting of many practic-
ing attorneys who have not previously represented in-
digent clients in criminal cases."9

Task Force Repart: The Courts, p. 52.
93 Memphis State Law Review 156 (1973) R;ght to Counsel Extended to Any
imprisonable Offense - Reverberations of Gideon's Trumpet.
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Since 1963, man? jurisdictions have made fine progress in respond%né
fo the mandate of Gideon and its progeny. In many criminal courts, however,
the defense of indigents remains substandard. The Argersinger decision brought
about a realization, even to jurisdictions that were effectively responding
to the earlier mandates of the United States Supreme Court, and to their own
local requirements, that the existing defense systems should be examined for
their effectiveness and capability of handl¥ - 1ditional demands.

Today, courts have become attuned to .. need to provide quality reps
resentation. The client:community, 1ikewisé, has become more aware of their
right to effective legal representation. The accused is no longer resigned
to his own helplessness, nor is he unassertive of his rights. Increasingly,

the criminal defendant has come to know the difference between the competent

-attorney acting with zeal and the attorney who 'is less proficient and active.

The criminally accused is demanding the former. Courts across the nation,
and particularly in Tennessee, have responded to this development.
Recently, the Tennessee Supreme Court adopted a new demanding standard
. . . . . 10
for effective assistance of counsel in a criminal case. For many years a

Tennessee defendant was thought by the Courts to have been effectively repre-

" sented if his lawyer was not so incompetent as to "'make trial a farce, sham,

nll

or mockery of justice. In Baxter v. Rose, however, the Tennessee Supreme

.Court unqualifiedly discarded the ''farce and mockery'" ruie. The new test is

"whether the advice given or the services rendered by the attorney are within

the range of competence demanded of attorneys in criminal cases. "2 The court

chose two federal cases (Beasley v. United States and U.S. v. DeCoster)13 as

105 xter v. Rose, SW2d (1976).

TState ex rel Richmond v. Henderson, 439 SW2d 263, 264 (1969).
}{-Beasley v. United States, 491 F2d 687 (6th Cir. 1974).
’United States v. DeCoster, 487 F2d 1197 (b.C. Cir. 1973). *
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delincators of the guideline for competence. With obvious approval, the

Tennessee Supreme Court quoted the following minimal standards of conduct

by defense counsel:

“In General - Counsel should be guided by the
American Bar Association Standards for the
Defense Function. They represent the legal pro-
fession's own articulation of guidelines for the
defense of criminal cases.

Specifically = (1) Counsel should cenfer with his
client without delay and as often as necessary to
elicit matters of defense, or to ascertain that
potential defenses are unavailable. (2) Counsel o4
should promptly advise his client of his rights and
take all actions necessary to preserve them. . .
counsel should also be concerned with the accused's
right to be released from custody pending trial, and
be prepared, when appropriate, to make motions for a
pre-trial psychiatric examination or for the
suppression of evidence. (3) Counsel must conduct
appropriate investigations, both factual and legal to
determine what matters of defense can be developed.
The Supreme Court has noted that the adversary system
requires that '"all available defenses are raised" so
that the government is put to its proof. This means
that in most cases a defense attorney, or his agent,
should interview not only his own witnesses but also
those that the government intends to call, when they
are accessible. The investigation should always in-
clude efforts to secure information in the possession
of the prosecution and law enforcement authorities.
And, of course, the duty to investigate also requires
adequate legal research."l4

It is important to note that the type of competence demanded is
not that of competence in the general practice of law but rather competence

in the specific practice of criminal law. The Court cited the code of

Professional Responsibility - the commonly accepted guide for ethical
conduct by lawyers:

YA lawyer should act with competence and proper care in
representing clients. He should strive to become and
remain proficient in his practice and should accept
employment only in matters which he is or intends to
become competent to handle.

-t

14

United States v. DeCoster , 487 F2d 1197, 1203-1204 (D.C. Cir. 1973),
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.+ « . (it) would preclude the appointment of counsel
not competent in the field of criminal law, irrespective
of expertise in other fields." 15

Under this standard, it is Jikely that some of the ablest‘and
most ethical lawyers in Tennessee are less than competent in a criminal
case. Both Argersinger and Baxter cases c¢learly mandate that the criminal

justice system provide indigent accused effective representation by at-

- torneys competent and skilled in the criminal practice in.all félony

matters and at least those misdemeanor cases involving the probability |
of a jail sentence.

Unfortunately, neither of these cases referred to have addressed
the funding implications and the governmental agencies that have the
fiscal responsibility for such defeﬁge capébility are understandably
frustrated in their efforts to meet those standards. It was left to
them to develop and finance systems that would best meet the local needs.

There are essentially three generic indigent defense systems now
being used throughout the country:

l: 100% use of court-appointed counsel;

2. Primary use of full-time defenders;.

3. A mixed system employing substantial use of the above two.

These three systems for the delivery of services will be analyzed

in greater detail in the context of Montgomery County, Tennessee.

BMckeldin v. State, 516 Swad 82, 86 (1974).
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Statement of the Problem

Montgomery County currently uses a 100% appointed counsel system to
provide defense services to the indigent criminally accused. Although there.
are approximately thirty-five lawyers in the local bar, only a few consider
themselves criminal law specialists. Some, in accord with their ethical
ob]igagion, state that after vyears of work in other areas of law they are
uncertain as to their full competence in criminal matters. They are particu-

larly weary of grappling with the increasingly complex constitutional ‘aspects

+

of criminal law. The courts of the county have sought to spread the appoint-

ments equitably throughout the bar, permitting alternative service to the
court by some attorneys. This pattern, however, has resulted in a burden

on the local bar and gives rise to questions among members of the bar as to
the quality of criminal representation at a time when courts are increasingfy
alert to even relatively minor deficiencies in representation. Additionally,
members of the bar have found the method of compensation erratic and inade-
quate. Though proud of their public service tradition, those involved in

the Montgomery County criminal justice system are asking: |Is there a better
method of providing quality, cost-effective service to ihdigent criminally

accused consistent with local traditions and resources?

Nature of the Request

On September &4, 1975 the Montgomery County Bar Association unanimously
adopted a resolution to request technical assistance through the Tennessee
Law Enforcement Planning Agency from the National Legal Aid and Defender

e . 16 ..
Association, With the endorsement of the Tennessee Criminal Justice Planner,

16Copies of the request and approval are at Appendix A. .
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the local bar chose NLADA's Natiqnal Center for Defense Management to prepare
a study of the appointed counsel system in Montgomery 6ounty and to recommend
whether a public defénder's office would provide better service. ‘Attention
was.also to be directed toward the possibility of establishing defender
offices on regional or circuit level. A format consistent with a projeccted

statewide study was recommended by the State Planning Office.

OBjectives of the Study

¢ 4 $

John Richardson, President of the Montgomery County Bar Association;
in a letter to the Tennessee Law Enforcement Planning Agency, set forth as
objectives of the study the following:

© Thg compilation of statistical data with reference to the number

of indigents now coming through the General Sessions, Juvenile and

Criminal Court system of Montgomery County. ' |

¢ A study as to the number of man hours spent by appointed counsel

in oraer to effectively represent indigents in the court system.

e A projection of the number of indigents who will be coming through

the court system in the future and the number of man hours re- ,
quired to effectively represent them. |

© A study of the effectiveness of the present system of indigent
representation with a projection as to its continued effectiveness.

e A listing of the alternative methods avai]éb]e and feasible for
handling the representation of indigents in the criminal court system
and a recommendation as to the most feasible method among the alter-
natives.

o In the event a public defender system is recommended, a study of

staffing requirements, possible sources of funding, a system of

governance and other related matters.
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METHODOLOGY

The Planning Process

The planning process of making rational choices for the future in-
volves the following steps:
" @ Describe the current system;
o Project the future environment; ., ,

o Develop choices among alternative systems;

® Analyze the impact of the alternatives (hpre~eva1uation”);

o Allocate resources of choices and implement them;

o Evaluate the impact ('post-evaluation');

e Repeat the process on a regular and continuing basis.

This report concerns itself with the first five steps in the planning
process. First, the Montgomery County criminal justicc system, criminal
justice process and court appointment procedures are described. The present

defense services, then, are assessed from the perspective of the judiciary,

the private bar, prosecutorial and other court officials. Second, in-

" fluences on the future criminal workload of the Montgomery County court

system are made. Third, alternative defense systems are described and pro=
‘jected costs are discussed. Fourth, each alternative defense system is

analyzéd as to its capability of providing competent defense sefvices. Finally,
the reﬁort has made certain recommendations which in their implementation

should represent a substantial improvement in the brovision of defense services

to the indigent criminally accused in Montgomery County.

v
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Investigative Procedures

a

NCOM staff com%enced the study with two separate preliminary visits.
William Higham, the Director of NCDM, made the first preliminary visit to
Montgomery County on August 26-27, 1975, in order to attend a meeting of the
Montgomery County Bar Association. At that meeting, local attorneys expressed
the.dilemma they faced in attempting to meet the needs of the numerous indij- |
gent criminally accused:“Only one or two of the approximately 35 bar members

y '
have proficiency and expertise in the field of criminal law. In order to
provide counsel to the large caseload, the remainder of the bar, although not
fully competent in the criminal practice, fill in as best they can. The
attorneys present at that meeting were unanimous in their desire for assist-
ance; hence the bar association's request for technical assistance.

On November 5, 1975, NCDM Associate Director, Gustav Goldbergasr, went
to Montgomery County and Nashville, Tennessee for arnother pre-site visit.

The purpose of this visit was to meet with judges, private bar members, the
County Attorney, State Planner, and other key persons vitally interested in

and knowledgeable about the criminal justice system in Tennessce in general

- and Clarksville in particular. Additionally, there was a need for under-

standing the existing circumstances and for gathering statistical and other
relevant data.

Fo]]owing this visit, NCDM staff made extensive preparation for the
site visit. This included the preparation of a consultant handbook contain-
ing orientation material, preparation of an interview list of persons in-
volved with the criminal justice systems in Montgomery County and other
contiguous counties in the 9th and 2Ist Judicial Districts. Further, it

included the arranging of a time schedule for such interviews. and designing
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appropriate survey instruments to determine the relevant docket data.
Prior to the site visit, the study team met for an orientation session

to familiarize team members with the situation in Montgomery County and to

. *

diséuss and coordinate specific assignments. During this session the study
team decided to perform the site visit in two stages. Accordingly, they
formed two groups. The first group examined the possibility of a regional
aﬁproach and all counties in the 9th and 21ist Judicial Districts were visited
for purposes of ascertaining the extent to which such a regional approach to

. - ;
defender services was feasible. The second group concentrated their efforts
in Montgomery County; interviews were conducted and a docket study was
initiated.

While on-site in early December, the first group concluded and ruled
out the feasibility of a regional approach. The entire study team then
focused its attention on Montgomery Coﬁnty‘ The full study team concluded
the field visits with a comprehensive discussion of all materials, notes,
observation§ and opinions derived from their on~site experience. Additionally,

preliminary findings and recommendations were formulated.

Following the field visit, the NCDM staff collected and analyzed the

- results of the docket study, interview notes, consultant reports and other

data, and prepared this report.
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DESCRIPTION : -

A. The Montgomery County Court System

!D The framework of the Tennessee court system is establn shed by Artlcle
6 Section 1 of the State Constitution. The Supreme Court of Tennessee is

‘; the hsghest appellate court and has no original Jurlsdlctson it hears all

- cases removed from the Court of Appeals or Court of Criminal Appeals.to itby '
certiorari; and all appeals and writs of erfor from circuit, criminal, and

e chancery courts, of which jurisdiction has not been given to the Court of

" Appeals. The state system is divided into threec geographical grand divisions
(West, Middle, East). This division affects the location of the Supreme Court;

é’ in the West Division it sits in Jackson, in the Middle Division it sits in

J Nashville, in the East Division it sits in Knoxville. Montgomery County is
in tho Middle Tennessee Division.

5. The Court of Appeals was originally established in 1895 as the Court of

) Chancery Appeals, reorganized in 1907 as the 6ourt of Civil Appeals and again
reorganized in 1925 as the Court of Appeals. It is composed of nine judges

s. " and extends only to civil cases and therefore does not relate to the criminal

w caseload in Montgomery County or elsewhere.

The Court of Criminal Appeals was established‘in 19é7. It is composed

gb of sevon judges, serving eight-year terms. The jurisdiction is appellate
only and extends to all criminal cases, Feiony and misdemcanor cases arising
under the Post-Conviction Procedure Act; criminal contempt proceedings and

g'- ' extradition cases.. Where the sole question is the constitutionality of a
statute or ordinance, the Supreme Court has exclusive Jurtsdtctton For
Montgomery County purposes, this Court of Criminal Appeals also sits at Nashvnl]e.

®
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Courts of Gencral Sessions are created by special acts applicable to
each county, Montgomery County has one General Sessions Court presided
over by Judge Carol Catalano. Generally they have all the civil and criminal
Jurisdiction of Justices of the Peace. In counties where Courts of General
Sessions are created, Justices of the Peace have no civil or criminal juris-
diction. For ali practical purposes, all criminal cases originate in the.
Géneral Sessions Court except for direct indictments to the Lriminal Court.
The General Sessions Court can hear and render final judgment in a]l’r‘nis—I
demeanor cases where there is a wriften p]éa of guilty, or the defendant
requests a trial on the merits and expressly waives indictment, presentment,
grand jury and jury trial. The court can impose punishment within legal
Timits, but may impose a fine of only up to $50.00.

Among other things, the Genera]‘Sessions Court in Montgomery County
handles juvenile matters, preliminary hearings for felonies that are not
presented directly to the grand.jury, and bail matters. |t seem to be the
practice to allow the General Sessions Courts to reduce felonies to charges
within its jurisdiction which may have questionable va]idity.]7 As in the
case of Justices of the Peace Courts, the General Sessions Courts are not of
record. ,Following disposition in General Sessions Court, any person aggrieved
may appeal to the criminal Court on the Easis of a 'de novo' trial; i.e., a
new trial is conducted with or without a jury.

Montgomery County has a special Criminal Court,which is a branch of
the 9th Judicial Circuit Court, dealing solely with presentment and indict~
ment for criminal offenses under state statute. This Criminal Court is pre~
sided over by the Honorable Judge Sam Boaz. Most criminal cases that are

disposed of in the Criminal Court are felonies that were bound over to the

——

l 7 . ’ ‘.
Sece TCA § h0~423; TCA § 40-118; Solomon v. State, 529 S.W.

.

2d 743,




@

(.I

¢

- 14 -

" grand jury from General Sessions:and indictments have been issued. Occasion-

ally, indictments are referred directly out of grand jury and as stated above,

misdemeanor cases can be taken to said Court for a trial de povo. The,

Criminal Court is of record, and appeals lie to the Court of Criminal Appeals.

Clarksville is a home-rule municipality and has established a City
Court to try violators of municipal ordinances. This Court may impose maximum
pénalties of 30 days' imprisonment, of $50.00 fine, or both. Also, this Court
has authority touching upon arrest and preliminary trial, discharging, and
binding over, of those charged with of fenses against the state committed in
the City of Clarksville.

The Justice of the Peace can dispose of guilty pleas involving fines
of $2.00 - $50.00 and can try misdemeanor cases that carry a maximum punish-
ment of $50.00 and no possible jail term. Should the offense before the
Justice of the Peace be over that amount or provide for imprisonment, the
case must be bound over to the higher court for further disposition. By case
law, however, the justice of the peace may reduce a charge to fit the juris-
diction of the Court.

Figure 2.1 on the follo@ing page is a diagram of the Montgomery Couty

B

Courts System.




FlgureiZiT. MONTGOMERY COUNTY CRIMINAL COURT SYSTEM

Supreme Court

(by leave only)

Court of Criminal Appeals

Criminal Court
Sth Circuit)
Felonles, Trials de Novo, Misdemeanors

P

General Sesslions Court

Lity Court

Misdemeanors, juvenile City Ordinances

Justices of the Peace

’

Max. fine $2--$50; no jail terms
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Criminal Justice Process -- Montgomery County

The NCOM staff has prepared a graphic display depicting the ‘process
wherein thé defendant fbl]ows the criminal justiée system of Montgomery
County. To support this display, it will be‘helpfu} to describe the general
requirements in connection with arrest procedures. A person can be arrested
by any one of three law enforcement agencies, the Clarksville Po]ice;
Mgntgomery County Sheriff or the State Highway Patrol. In aAy case, fhe

defendant is brought to the Justice of the Peace, the City Court or Geheral

Sessions Court for preliminary arraignment and bail consideration. The

defendant must be advised of his right to counsel, grand jury and jury trial
depending on the nature of the offense. He must be afforded reasonable
time to procure counsel and in fhe evenp of indigency receive appointment
of counsel upon request.

A preliminary examination is held before the magistrate, witnesses for

the prosecution are presented and the defendant may make a statement. |If

the magistrate finds no probable cause to believe that the defendant committed

the crime charged, he is discharged forthwith. Otherwise the defendant is

committed for further proceedings. No plea will be accepted without counsel

or written waiver of same and a waiver will not be accepted unless the Court

first advises the defendant of his right to counsel and determines mental
capacity by inqu}ry into the defendant's background, expericncg, conduct and
such other matters as are appropriate.
Separate charts have been developed for the following:
o Misdemeanors - Generai Sessions Court
o Felonies - General Sessions Court and Grand Jury
o Feldnies - Criminal Court (Circuit Court) '

¢ ' Misdemeanors - Criminal Court (Circuit Court)
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The flowchart display is designed to show the following:

e Vhere the accused enters the system-- [ ;

© Where the accused goues through some processing--

o Where a decision is required which will determine where

the defendant will proceed next-- <:::::::>

e VWhere the defendant will leave the criminal justice -

e Where the defendant will transfer to another subsection

of the criminal justice process or where the display will

recommence in the same subsystem-- (:::)
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Figqure 2.4, Felonies = Criminal Court {Circuit Court)
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Figure 2.5. Misdemeanors - Criminal Court (Circuit Court)
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Court Appointments

The Tennessee Code requires the appointment of counsel by the court
where the defendant desires and is unable to employ counse].]8 For the pur-
pose of determining the eligibility of a criminally accused for appointed
counsel, the statutes define an inHigent person as

. “any person who does not possess sufficient means to pay
reasonable_ compensation for the services of a competent
attorney.”]

. e & ¢
Other sections of the statutes require the appointment of a public defender

or competent attorney; that counsel have sufficient opportunity to prepare

a defense;zo that appointed counsel continue representation at all stages of
the proceedings, including appeals?l Counsel fees are regulated by statute,22

" which providesfthéfiéaudséﬁijé entitled to $100 for each trial day up toa =~

maximum'of $§500; $500 maximum is allowed for proceedings in the Supreme Court.
As a practical matter, the vouchers are submitted, adjusted and approved
by the Executive Secretary to the Supreme Court; funds available to the Court
for such fees are appropriated annually by the Legislature and placed in a
fund under the Indigent Defendant Act.?3 The annual [.D.A. fund deficit is
substantial and as a resﬁ!t; the Executive Secretary must keep the feeg down,
or even worse, deny compensation. In June 1965, a fee schedule was established
providing for $25 per guilty plea and up to $50 per day for trial work.
The counsel fee problem remains serious. The 1975-76 recommended ap-

propriation for adult indigent defendants' counsel was set at $750.00 for the

18TcA § 40-2003.
19TCA § 40-201h.
20TcA § Lo-2017.
211cA § 40-2018.
2Z70A § ho-2023.
231cA § 40-202k, 2028.




entire st¢ 2 and is limited to felonies only. An additional appropriation of
$40,000 was allocated for juveniles. There are no funds for misdemeanor
representation at all and lawyers appointed in this category are obligated

“

to ﬁarticipate on a pro bono basis.

The outlook for more equitable compensation was attempted on January 2,
1975, when the Tennessee Supreme Court adopted a new Rule 44, Effective
July 1, 1975, this.new rule provides for a maximum rate of $30 per hour for
time spent in court, not to exceed the statutory $100 daily maximum; $20 per
hour is allowed for preliminary hearings, trial preparation and miscéflaneéus
with a ceiling of $500 for any one case. This "improvement!, however, only
creates the basis for a more equitable distribution of the state funds that
remain substantially inadequate. .

The courts in Montgomery County, both General Sessions and Criminal
Court, have made every effort to spread the burden of appointments throughout
the entire bar membership. Those lawyers that do not feel sufficiently com-
petent to handle criminal work are asked to provide alternative service.

The courts maintain and adhere to a rotational selection process as much as
possible, and only in the most serious of cases will they make specific choice
of counsel most expert in héndling the moré complex criminal cases. The

spirit of public service prevails; defendants in Clarksville are not denied
counsel for lack of funds and attorneys willingly give of their time without
the expectation of a reasonable fee. Misdemeanors are indeed carried by
appointed counsel entirely gratis. Suffice it to state that the appointment
system in Tennessee in general and Montgomery County in particular is at best
an effort to accomplish legal defense objectives for a éreat number of indigent

defendants with considerable meager resources.




Influences of Fort Campbell

A study of the criminal justice system in Montgomery County would be
incomplete without considering Fort Campbell and its influence on that -
system. Fort Campbell is a military reservation located near Clarksville
and is really an integral part of that community. As of February 1976,
22,228 military personnel were stationed there together with 23,000 mili-
t;ry dependents living on or near the base. This represents a sizeable
proportion of the Montgomery County population which is estimated at‘72,000.

According to the Montgomery County District Attorney's Office, as many
as 80 percent of all misdemeanor cases disposed of in the General Sessions
Court are military related; that is, they involve soldiers, dependents or
other civilian workers residing at Fort Campbell. Many of these cases
relate to disorderly conduct, bad check charges and driving while intoxiéated.
in the felony category the percentage was estfmated at 50 percent military
related. These estimaﬁes were supported by informed opinions derived from
military personnel at the base. Approximately 50 percent to 80 percent
of all drug cases appear to involve the military and a substantial increase
in reported burglaries (146 in 1973 to 375 in 1974) may be related to the
drug situation.

The study team attempted to ascertain whether military persannel were ‘
experiqncing unusual problems in connection with'the‘criminal justice
process in Montgomery County. After extensive conversation and correspondence
with staff at the Office of the Judge Advocate General it was learned that
defendant-soldiers frequently felt that they had not been provided the ser-
vices they had expected or desired. Their comments or complaints could

be described as follows:




o Attorneys were not appointed when clearly they could not afford

counsel.

o Bond was set unusually high; they were not being reTeasga to

their commanding officers pending trial. o .

o The Judge Advocate Corps were not intervening in their behalf.

6 As a result of the above, they were inclined to dispose of

their cases on the basis of a quick plea of guilty even where

there were possible defenses available.

o These guilty pleas would have unexpected and often serious éon-

sequences with respect to their Army status, such as reprimands and

possibly administrative discharges.

These comments were taken up with the JAG officers at Fort Campbell
and they appeared most enthusiastic in favor of a public defender office
which fhey felt could alleviate a number.of the problems recited above.

"Working with a public defender would be ideal. When
men join the Army they are told that they will get the
best legal services from the Army. Then they find them-
selves in a strange town where the amount the JAG Corps
can do for them is about nil."

In fact, the military attorneys are most anxious to assist the Montgomery

County Court in dealing with the defense of those that are stationed at

Fort Campbell. They have been concerned with the situation for some time.

"We are very pleased that someone is trying to do some-
thing for the soldiers. We want to help in any way we
can. Most of us would love to help out in the civilian
courts in any way we can.'

" would be willing to take the Tennessee Bar Exam in
order to help the soldiers in the Tennessee Criminal
Courts. The Army is not giving them what they promised."
The Department of the Army Office of the Judge Advocate General has

created an Expanded Legal Assistance Program (ELAP). It encourages

L]
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JAG Corps Attorneys to appear in civilian courts as legal representatives in
cases where military personnel or their dependents cannot afford counsel.
This program is presently in operation on 13 Army installations in 11 states
and negotiations for initiating such a program in other states are in pro=
gress. An ELAP program could be started at Fort Campbell upon the initi-
ation of the local Judge Advocate and upon approval of Headquarters of the
Judge Advocate General. Consultants were informed that:

A successful program depends on many factors, not

the least of which are the attitude and approval of Ve ,

the local Bar Association and the availability of

adequate personnel."

Accordingly, it would appear that further initiative by the Bar and the Courts

in Montgomery County with respect to this matter could do much to solve the

- problems resulting from the implications of Fort Campbell. The military

lawyers reportedly are anxious to cooperate.

The issue of license to practice was considered. JAG attorneys who
are not membc}s of the Tennessee Bar could be admitted on waiver in some
cases; they could of course téke the Bar Exam; or they could gain admission
on a case-by-case basis with permission of the Court in association with
appointed counsel or public defender, Furthermore, the military lawyer could
assist in related matters that do not require formal appearance such as

investigation, legal research and counseling.
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~ ASSESSMENT OF DEFENSE SERVICES AS PERCEIVED BY--

A. The Judiciary .

The study team interviewed several members of the judiciary presiding
in Montgomery County, the 9th and 21st Judicial Circuits as well as Justices
of the State Supreme Court. It was pointed out in the introduction that

-, part of the study design was to obtain a wider perspective of indigent
defense services in Tennessee to determine the possibility of a regi;éa] or
circuit approach to a defender office to include Montgomery County. These
considerations were discussed with the Judge; and their opinions concerning
defense services in general were solicited. The interviews were conducted
on the basis that comments would not be directly attrikbutable to the re-
spective judge. Their comments therefore are quoted at random and run as
follows:

ty have been practicing for many years and never got

a penny for representing indigents. | am proud of
the fact that | waived all compensation.!

"| wish the state did not have to go the public de-
fender route but at this point in time it is needed."

"The present system is hideously bad but not because
of the attorneys.'

"Wery few people are without lawyers. [f they don't
have a lawyer it is probably because they don't want
one."

"It does not take much expertise to compete with the
District Attorney General's Office."

- "Top law firms do not deal with criminal law at all,
and when any of the top-flight civil attorneys get
involved in criminal matters they do a disastrous ‘ ‘.
job. M

"'Some attorneys are overpaid and some are underpaid.,"
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"I don't approve of partial payment. You should

either pay the attorney adequately or don't pay him

at all,"

"There are no facilities whatsoever for investigation.!

"“"The attorneys who represent poor people in this state
are incompetent."

"people with money do not go to the electric chair."

These comments speak for themselves. It.ié the geﬁeral impression of
the team, however, that.while many judges had an emotional and nostalgic
attachment for the days when lawyers served out.of a pure sense of civic and
professional duty, they had come to accept the fact that new conditions an%
attitudes make a defender approach necessary. Almost all of the judges |
interviewed favored a statewide sysfem but felt that the Legislature was
not ready to put up thg money for it at this time. There appeared to be a
recognition that appointed counsel was not always up to the standards of a
criminal practitioner; that investigative resources were limited in the ex-
treme and that appointed counsel were underpaidl The local judges in
Montgomery County expressedbconfidence in the quality of representation pro-
vided indigent accused; It was stated that over half of the local bar had
some expertise in criminal law; that compensation was adequate in some cases
and not in others. One judge was not enthusiastic about the prospects of a
public defender office but allowed that the success of such an innovation
would depend largely upon the attorneys operating such an office.

Cbncern was voiced in connection with the manner in which de‘anders
would be selected. It was felt that a defender office, if created, should
not be as large ‘as the prosector’s.

It is fair to state that, while the judges in Montgomery County have

differing philosophical views on the subject, they agree that something
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should be done to alleviate the burden of the local bar and it a defender
approach is a sclution, so be it. Neither Judge SamBoaz nor Judge Catalano
would appear to be in serious opposition to a defender office should that

be the most effective way in which to provide quality representation.

The Private Bar

The personal interviews of some private lawyers revealed a strong

preference for the creation of a defender system. They felt that defenders

13

would have a more current knowledge of criminal law and procedure and would
possass greater expertise in criminal trial techniques.

"} know one of the best lawyers in Clarksville who
is very good at handling large estates, but I don't
think he has much experience with Wade and Miranda
and the various other new Supreme Court decisions.
1 think he'd be the first to say that he feels
pretty lost when he get in criminal court."

"There are fine attorneys in this town who | haven't
seen in criminal court in twenty-five years. VWhen
they come over here, | think it's unfair to the
defendants to appoint them to defend. them. They are
not criminal lawyers. There are certain kinds of
civil cases that, when a man comes to me, | send him
over to those fellows."

""We have a lot going on here. We have a population

of about 70,000. But then there is Fort Campbell.

Now there are usually about 20,000 soldiers out there.
Crime is most prevalent with young men between 18-30
years of age. It would take another Montgomery County
to produce another 20,000 potential defendants. We
also have the college here. For years we didn't

even know it was out there, but now with drugs and
such the boys and girls get in more trouble than

they used to."

It is not unusual for lawyers to be clannish and protective of each
other particularly in a small jurisdiction. !t was the opinion of the
study team that the members of the Montgomery Bar were indeed very con-

scientious with respect to indigent representation; that the lack of funds
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did not enter into the consideration of the amount of time spent on indigent

cases. In fact, one attorney took an appointed case to the U, S.

Supreme Court and tried the case twice for a reported total sum of $300.

The'following comments do not appear to be atypical:

"We don't have a lawyer in Clarksville, that | know

of, who isn't making a pretty good living. Most of

them are found in church on Sunday. . .and | just think

think the lawyers in Clarksville are way, way out in .

front when it comes to being gentlemen. The morality

of the lawyers in Clarksville is something special.

I know. There was a time since |'ve been practicing

law here that that couldn't be said." .o ,

"We had an attorney in town, who recently passed away.
He was a churchman and probably pretty nearly a
millionaire. He could turn out a tremendous lot of
work. He never had a nice law office until a year or
two before his death. But nobody could tell when he
was being paid on & case and when he was appointed.
There was no way to tell the difference."

The consultant team had at first considered sending out questionnaires
to the Montgomery County bar members soliciting their views on the establish-
ment of a defender office. Upon reflection, it was determined that those
views had been clearly expressed by the bar association and that additional
inquiry would be redundant. The private bar view appears to be that there
is a need to upgrade the expertise in criminal law; that the local attorneys
are busy with their private practices allowing them little time to develop
such expertise; and that the funds available for appointed work are an
inadequate economic incentive for any lawyer to specialize in criminal prac-

tice. Accordingly, the consensus seems to be that a defender office may be

a good solution.
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INFLUENCES ON THE FUTURE WORKLOAD
OF INDIGENT DEFENSE SERVICES IN MONTGOMERY COUNTY

In order to compare and evaluate alternative defense systems which
may be used in Montgomery County in the future, it is first necessary to
project the indigent caseload in the county court system. Factors affecting
this caseload can be categorized as general influence on criminal caseload
éﬁd changing trends in indigency rates. This section describes several

factors in this category and the effect on indigent caseload in the adult

and juvenile court systems.

General Influences on Criminal Caseload

The reported crime data should be the starting point'for any analysis
of the criminal justice system. In Table 5.1, sample reported crime data of-

seven major offenses for 1973 and 1974 is displayed.

Table 5.1. Reported Major Offenses
. in Montgomery County, 1973-1974
Offense 1973 1974
Murder 6 8
Forcible Rape 13 16 -
Robbery L 114
Aggravated Assault 57 60
Burglary 484 802
Larceny/Theft 805 1,118
Motor Vehicle Theft 201 194
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The increase of reported crime for Montgomery County appears to be -

representative of the statewide 'trend. The Tennessee Law Enforcement Planning

Commission reported that '*(c)rime rate trends for Tennessee have continually

increased from 1969 through 1973." Their data shows, relative to 1968: an
increase of nearly 60% in reported crime by 1974. Meanwhile, the population
of Tennessee rose only 7% during the period 1970-1975. The population of
Montgomery County, on the other hand, rose 13%, nearly twice the state gate,
during the same period. '

A more direct impact on the criminal caseload handled by the c;drts
than reported crime is the number of arrests. Table 5.2 displays the number
of adult and juvenile arrests in Montgomery Qounty for major offenses in 1973.

Although this data is insufficient to project changes in the criminal caseload,

it does offer a flavor of the magnitude of the situation in Montgomery County.

Table 5.2. Adult and Juvenile Arrests for
Major Offenses in Montgomery County, 13973

Type of Crime Under Age 18 Over Age 18
Murder & Non-negligent Homicide 2 » 33
Manslaughter : 1 1.
Forcible que:‘ o ' 0 9
Robbery ' 0 31
Aggrﬁvated Assault 7 31
Burglary & Breaking & Entefing 65 72
Larceny/Theft _ ' 113 82

Auto Theft 16 7
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The criminal caseload in Montgomery County has risen significantly over
the past five years. The felony caseload in Criminal Court in 1974 was more
than 60% greater than the 1971 caseload. Table 5.3 displays the criminal

caseload in Montgomery County from 1971 through 1974, including General

Sessions Court.

Table 5.3. Criminal Caseload for Montgomery Ccunty, 1973-74

CRIMINAL COURT (9th Judicial Circult) CRIMINAL COURT SUPREME
Year Hisdemeanors Felonles OF APPEALS . COURT
Cases Cases Cases Cases Cases Cases

Filed Concluded Pending Filed Concluded Pending Appeals Filed Appeals Filed

1971 45 72 5 217 213 & 7 1
1972 55 67 Lk 259 236 * 9 0
1973 79 70 14 268 262 75 14 0
1974 58 85 21 349 348 108 ' 13 0

*Data not available.

Table 5.4 displays a more detailed account of the caseload in Montgomery
County Criminal Court for }974 and the first 10 months of 1975 by type of
. erime.

In addition to the caseload in Montgomery County Criminal Court, the
study team investigated the criminal caseload in Juvenile Court and General
Sessions Court. Table 5.6 displays the caseload in Juvenile Court for
Clarksville and Montgomery County, Tennessee for the period 1972-1975.

Not all of the juvenile offenses would require the potential assistance
of counsel. For the purpose of this study it is sufficient to limit the
focus to the Delinquent Acts, drugs and some of the unruly cases. The type

¢
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of unruly acts this study is concerned with are the runaway and ungovernable

behavior cases of which there were a total of 68 in 1973, 63 in 1974, and 92

in ]975’ [y
Table 5.4 PROCEEDINGS It JUVENILE COURT
For Clarksville and Montgomery County, Tennessee
1972-1975

TYPE OF OFFENSE 1972 1973 1974 1975

Delinquent Acts 304 291 279 363

Unruly 171 120 106 196

Drugs 14 10 14 37

Dependent & Neglected 40 50 37 83 ’

Traffic 320 302 276 . 300

Custody NR NR NR 30

TOTALS 849 773 712 1009

Source: Annual Reports of the Juvenile Court

NR - Not reported separately prior to 1975

-~

The study team used the monthly and annual reports of the individual
courts to determine the caseload for the Criminal and Juvenile Courts. Similar
data for the General Sessions Court was unavailable. To obtain this caseload
data the study team administered an extensive docket study of the General

Sessions Court. The docket study disclosed that approximately 6,000 cases

~are filed each year in General Sessions Court. Of those cases, approximately

63%, 3,800, are minor offenses. Of the remaining 2,200 cases, about 9%, 200,
cases,-are felonies which are referred to Criminal Court. The remaining 2,000
cases are misdemeanors which potentially could result in imprisonment, and,
therefore, are affected by the mandate of the Argersinger decision. The
actual possibility of imprisonment, however, is unrealistic at this time in

1

any more than half.of these misdemeanor cases. In future projections of the
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criminal caseload, therefore, 50%, 1,000 cases, are used.

The above data reveals that the number of reported crime and arrests,

———

population and court caseload has steadily increased during the past.?TVa
yedrs in Montgomery County. The study team believes, based on their ihves-
tigation, that this rise will continue during the remainder of this decade.
The projected caseioads for Criminal Court, Juvenile Court, and the Court‘of
Criminal Appeals are extrapolated from the caseloads for previous years and
feported in Tables 5.2, 5.3 and 5.4. The projected caseload for General
Sessions Court was derivéd from the docket stud?. In Table 5.5, the study
team, therefore, projects the following yearly caseloads for Montgomery County

\-

during the period 1976-1980:

]

Table 5.5 Projected Yearly Caseloads
for Montgomery County 1976-1980

Criminal Court--felonies 375
--misdemeanors 100
General Sessions Court

--misdemeanors 1,000

Juvenile Court-- 525 (includes 100
. unruly cases)

Appeals to Court of Criminal
Appeals 16

B. Trends and Indigency Rate

Although the general impact on crimfnal caseload, discussed abﬁve,
greatly affects the number of cases requiriné.a court-appointed counsel,
the greatest effect on this workload is the indigency rate. As discussed
earlier in this report, recent Supreme Court decisions and changing social

beliefs have fostered the concept and activity of providing legal assistance
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to indigent defendants.

Actually determining the indigency rate, the percentage of defendants
eligible for court-appointed couhse],.is a difficult process. Percepti?ns
of "indigency'" vary and usually solid statistical data is not available.
Comments of various persons interviewed in Montgomery by the sfudy team
during the site visit illustrate the problem.

| o The Judge of the Criminal Court estimated the indigency
rate among defendants accused of felonies to be 75%.
e The District Attorney General estimated the theoretical
indigency rate to be near 100%, but in actual practice to
be about 60%.
o. Local members of the Montgomery County Bar Association
estimated the indigency rate to be between 30-40%.

Studies conducted in Tennessee and in the nation also have resulted in
different estimates.

o The Judicial Conference of Tennessee estimated in 1965
that about 50% of all defendants accused of felonies would
be indigent as defined by the Tennessee Indigent Defendant
Act (1oa).2H
© A study of the IDA estimated that during the period
1965-1970, 50~75% of all defendants accused of felonies

. were covered by the act.25

e NLADA's National Defender Sufvey of 1971 estimated

2I’See n.2h 38 Tennessee Law Review, 33.48 (1970). ’

25Hannel, William G., The Poor Man Before the Bar of Justice in Tennessee -
Legal Aid Services, Public Defenders, and the Criminal Indigent Defendant
Act. 38 Tennessee Law Review 33 (19/0). '
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the national indigency rate for felony defendants to'be
65% énd misdqmeanors to be 47%; for rural counties, the
Arates were 61% for felony defendants and 36% for misde-
meanor defendants. The survey estimates that juvenile

indigency rate was approximately 75%.26

o The docket study administered in Montgomery Cousnty by

the NCDM study team failed to disclose an indigency rate

for misdemeanor defendants in General Sessions Court. The

docket study of Criminal Court during the period 1973-1975,

however, disclosed that the indigency rate among felony

defendants was approximately 4k%.

Based on the interviews conducted during the site visit, the docket

study of the Montgomery County Criminal Court and General Sessions Court,
and the various statz and national studies cited, the study team has attempted
to estimate the indigency rate for the period 1976-1980 in the Montgomery
County Criminal Court System. Although the qocket study disclosed a 44%
indigency rate among felony defendants during 1973-1375, the opinfons of those
interviewed during the site visit and the conclusions of other Tennessee
studies demand a realistic projection of a 50% indigenéy rate among felony
defendants during the next five years. The projected indigency rate of 38%
for misdemeanor defendants is a conservative estimate based on the NLADA
survey'results of a 36% indigency rate for misdemeanors in rural counties.
Table 5.6 disp]ays.the estimated indigency rates for Montgomery County

Criminal Court, General Sessions Court, and Juvenile Court.

26
NLADA, The Other Face of Justice, 70-72, 82-83 (1971).
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. TABLE 5.6 PROJECTED INDIGENCY RATE IN MONTGOMERY
COUNTY CRIMINAL COURT SYSTEM, 1976-13980

Court . Indigency Rate
Criminal Court--felonies 50%
--misdemeanors 38%

General Sessions Court

--misdemeanors 38%
Juvenile Court | 75%

Court of Criminal Appeals - 75%
(Appeals) ,

Applying the indigency rate projections displayed in the above table
with the criminal caseload projections displayed earlier produce the projected

yearly indigent criminal caseload in Montgomery County during the period

1976-1980.

TABLE 5.7 PROJECTED YEARLY INDIGENT CRIMINAL CASE LOAD
MONTGOMERY COUNTY, 1976-1980

COURT CASE LOAD INDIGENCY RATE INDIGENT CASELOAD
Criminal Court--felonies 375 50% 188
--misdemeanors 100 38% 38

General Sessions Court

~--misdemeanors 1000 38% 380
Juveniie Court 525 75% 394
Court of Criminal Appeals 16 ) 75% 12

The estimates in Table 5.7 are the study team's best forecast of the _
indigent caseload in Montgomery County for the near future, given the data

concerning the present system and local and national trends in public defense.

i
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In the following sections of this report these estimates are used in deter=-

mining t

accused.

he cost of providing defense services to the indigent criminally

amy
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COST OF THE PRESENT ASSIGNED COUNSEL SYSTEM

Attorneys appointed to represent indigent criminally accused in
Tennessee receive compensation from a fund set up under the Indigent Defense
Act. Tennessee Supreme Court Rule I, effective since July 1, 1975, provides
for compensation of $30/hour for attorney time spent in court, not to exceed
the statutory maximum of $100 per day; $20 per hour for preliminary hearings,
trial preparations, etc., with a cost of $500 per case. Few attorneys, how-
ever, actually receive compensation according to this rule because insufficient
resources are appropriated for the [DA fund.27

In 1975, only $8,000 was allocated to Montgomery County to compens«te

attorneys for their time in representing indigent felony defendants., No

funds were appropriated for time spent on misdemeanor cases. Because so

littléimoney is appropriated, many vouchers for compensation submitted by
attorheys are rejected and unpaid; in the case of other vouchers, the amount
of compensation is reduced from the amount requested and in many cases
attorneys do not even bother to submit vouchers. As a result of this practice
it is impossible to determine the real cost of the assigned counsel system.

It is to the credit of the Montgomery County Bar that they have €6n~
tinued to provide competent representation to indigent criminally accused
despite the lack of compensation. Tennessee, however, cannot expect this
situation to continue. Recently, attorneys across the nation have challenged
this practice of placing the entire burden of providing defense services to

the indigent criminally accused on the pfivate bar. Court decisions have

Zlsee Stewart, Gary V., Indigent Defense, Appendix C.
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begun to recognize the attorneys' constititional right to compensation for
services rendered. The most noteworthy of these is the Kentucky high court's

decision in Bradshaw v. Ball. The Court expiained:

it is in the public interest that the administration of
criminal justice proceed fairly, impartially, expeditiously
and efficiently. Therefore it appears elemental that the
public interest in the enforcement of criminal laws and
the constitutional right of the indigent defendant to
counsel can be satisfied only by requiring the state to

- . furnish the indigent a competent attorney whose service
does not unconstitutionallz deprive him of his preperty

- without just compensation. 8

Consequently, the Court held that assigned counsel would no longer be required
to take court appointment without compensation beginning 90 days after the
- issuance of the Court's mandate.

The New Jersey Supreme Court in State v. Rush recognized that the heavy

burdens placed on defense attorneys compel compensation. The Court stated:

* . "A criminal case used to be a fairly simple affair.
Today, with rapidly changing concepts relating to
sundry matters, such as confessions, search and seizure,
joinder of defendants, right to counsel, etc., the
defense of counsel consumes far more time than when we
came to the bar. . .Further, the total demand will likely
v increase, for while criminal proceedings now dominate
the stage, in the wings are other matters -~ minor offenses,
juvenile delinquency, and civil commitments. . .We are
satisfied that the burden is more than the profession
alone should shoulder. . .'Z2

1T the Tennessee Supreme Court were to follow the reasoning of the
Kentucky Supreme Court or the New Jersey Supreme Court, it is sufficient to
note that the cost of the present assigned counsel system would skyrocket

from the $8,000 spent in Montgomery County in 1975.

284,87 swad 29%, 298 (Ky. 1972).
23217 A2d 441, hh8 (N.J. 1966).
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ALTERNATIVE OPTIONS

The stuﬂy team considered three alternative options for improving
the.existing system of Montgomery County for providing legal defense sér-
Fi vices to indigent criminally accused. The three options, the Coordinated

Assigned Counsel System, Defender System and Mixed System, are variations
 of the basic defense systems employed throughout the country.
The structure of each alternative option is described in Section A.
.This is followed by a discussion of the projected costs for each system in

Section B. Alternative options are subsequently analyzed as to their capa-

bility of providing competent defense services in Section C.
A. Description

1. Coordinated Assigned Counsel (CAC) System.

The term "assigned counsel system' is used here to describe the

= current practice in’Montgomery County where attorneys are appointed by the

b -
court to represent indigent defendants on a case-by-case basis. The
innovation proposed under the CAC system is the appointment of an administra-
- tor whose function it would be to coordinate the activities of the court and

the private bar with respect to such appointments.

In Montgomery County, this administrator woulﬁ be responsible for (1)
compiling a comprehensive li;t of qualified attorneys for appointments; (2)
“adopting an equitable rotation system to ensure equal distribution of cases;
(3) coordinating the immediate appointment of counsel to indigent criminal-

ly accused; and (4) assisting in the development and administration of a

fee distribution plan which equitably compensates attorneys for actual time

¥
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expended in the disposition of appointed cases.

Ideally, a CAC program with sufficiént staff and financia! resources
could be responsible for (1) establishing certification standards and co-
couﬁse]ing arrangements for new attorneys seeking appointments and, in ‘that
conpection, arrange for an appropriate training program. Additionally,
ongoing training programs could be developed to ensure continued effective-
ness of counsel; (2) developing and implementing a system of monitoring the
performance of appointed counsel; (3) developing a uniform procedure for
effective determination of indigency to be applied consistently to all
defendants; and (4) providing investigation, expert witnesses and other
support to appointed counsel.

The Administrator of the CAC program sgould be appointed by an indepen-
dent board or commission. This would insulate the appointment of counsel
from unwarranted judicial or political influence. It is suggested that
such a board or commission include representatives of local government,
the judiciafy, the bar and the community served, especially low-income and

minority groups.

2, Defender System

The term ''Defender System'' describes a method of providing indigent
defense services where an attorney or group of attorneys, through é contrac-
tual arrangement or as public employees, provide legal representation for
indigent criminal defendants on a regular basis.

Under this plan, qualified defense lawyers are hired to represent all
criminally accused persons who are determined to be indigent and who request
legal representation. The representation should include the handling of

felonies, misdemeanors, juvenile cases, post-conviction remedies, appeals,
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extraordinary appearances and advice relating to all of these. WNecessary
support facilities, including adequate office space, equipment, investigatory
capability and access to expert witnesses are absolute prerequisites to
ens&re the indigent defendant both equal justice under the law and effective
assistance of counsel. It would be expected, from time to time, that con-
flicts of interest will arise, particularly in connection wfth co-defendants,
When sucn conflicts arise, the private bar would be called upon for
appointments.

Staff attorneys would be assigned to different courts on a rotating
Basis, in order to equalize their experience. This would also tend to prevent
a relationship or accommodation which often develops when one attorney routinely
appears before the same judge.

It would be the responsibility of the defender office to (1) arrange
for a method that assures immediate representation; (2) develop the mechanism
whereby the determination of indigency can in the first insfance be made by
the defender staff or other non-judicial personnel; and (3) develop an
obligatory in-service and advanced training progfam for staff attorneys
dealing with tactics, techniques and new laws which affect day-to-day criminal

practice.

3. Mixed System

A mixed system would include the establishment of a Coordinated
Assigned Counsel program and a Defender foice. Each component of th}s
sygtem would handle and hbe réspénsible for é certain percentage of the
indigent criminal caseload. While the division of cases should be left
;o the respectiVe components, it is suggested that the division not be

based solely on the type of case; for example, all felonies to assigned
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vcounse] and all misdemeanors to defenders. 1t is preferable, instead, to
have each component involved in the full fange of criminal cases.

Under the Mixed System, many of the functions of a CAC program could
be performed by and through the Defender Office. Accordingly, the Defender
0ffice, in addition to the duties directly incident to the day-to-day
representation of indigent defendants, should be responsible for the
following:

o Conducting an in-service and advanced training program for its

aitorneys as well as for assigned counsel;

e Implementing the process of determining indigency for all defen-

dants at or near the time of arrest;

o Providing for immediate access to céﬂnsel for all those primarily

determined to be indigent; .

¢ Providing for investigative and other support resources for itself

and for assigned counsel.

B. Projected Costs

Earlier in this report, it was explained that court-appointed counsel
in Montgomery County do not aiways receive compensation for their services
in representing the indigent criminally accused. Because of this, the study
team was unable to derive a projected cost of the present assigned counsel
system which would be valid foir analytical purposes in making cost-comparisons
with the various alternative defense systems. Rather than projecting detaiied
budgets for each system, therefore, only the major start-up and yearly oper-

ating expenses have been identified.




1. Start-Up Costs

In establishing any new office or system, there aré certain expenses
which must initially be expended. These start-up costs, however, are a,
one-time expense and should not be considered as part of the yeafly oper-
ating budget of a system. The equipment requirements were determined by

the study team's judgment and law office management standards.

- L6 -

per item of various equipment is given in Table 6.1.

The cost

Table 6.1. Cost of Office Equipment
ltem Per Unit Cost
desk $200
executive chair 125
desk chair 75
sec, chair 55
side chair 75
file cabinets 130
bockcases 50
dictaphones 500
projector 130
screen 55
typewriter 700
photo. equipment® 560
tape recorder®# 140

in Table 6.2.

(%4

*0lympus, Model OM-135 camera ($325), f 1.4,
35 mm lens ($100), strobelight ($70), tripod
($25); Polaroid Super-Shooter ($40).

**With shoulder strap and carrying case.

Additionally, a law library is an essential réquiremcnt to any defense
1t is the study team's judgment that approximately $11,000 is re-
quired to set up a complete law library with new publications. It is possible
that used sets of reporters can be obtained at a substantially lower.cost.

Some of the necessary publications and their approximate costs are listed
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Table 6.2. Law Library
Publication » ‘Approximate Cost
Complete Set of Supreme Court Reporters (West). . . . . . . 1,400
Complete Set of Federal Reporter 2d . . . . . . . . . . . . 6,000
. Complete Set of Official State Reporter 2,500 |
Complete Set of Tennessee Code Annotated 250
Tennessee Digest (West) 350
Criminal Law Reporter (per year) 210
Complete Set of ABA Standards for Criminal Justice L2
Weinstein, Evidence (7 vols.) 150
Ginger, Jury Selections in Criminal Trials 30
Kamisar, LaFave, et al., Modern Criminal Procedure 25
Content of Current Legal Periodicals (per year) 35
Tennessee Law Review (per year) 15
TOTAL $11,007

A final start-up expense is for recruitment of staff personnel.

Approximately $1,000 to $2,000 should be allocated for this expense.

2‘

five major categories:

Yearly Operating Expenses

A yearly operating budget for any‘defcnse system can be broken into

Expenses, Contract Services and Professional Services.

a. Fersonnel

The personnel under the described Coordinated Assigned Counsel
System would include an Attorney-Manager as administrator and an
executive secretary. A Defender System in Montgomery County would
require a Chief Defender, wh; would be an attorney with at least five
iears experience in the criminal practice, a senior staff attorney
with approximately 3 years experience in the criminal practice and
a junior staff attorney with approximately 1 year experience in the

30

criminal practice. Also, a Defender Office would require an inves-

tigator, an executive secretary and one additional secretary. A

30

See Appendix E for a description of how the number of attorneys needed

was arrived at.

Personnel, Travel & Subsistence, Supplies & Operating
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Mixed System with a Defender O0ffice handlipg 75% of the indigent criminal
caseload would have the same staffing requirements as the Defender System,
except that it might not require the junior staff attorney. Additionally,
the Mixed System would require only a part-time Administrator of the CAG
Program and a part-time secretary. Possibly, the position of part-time
Administrator could be {illed by the Montgomery County Bar Association.
Table 6.3 below lists the approximate salaries for these positions. The
fiéure of $30,000 for the CAC Administrator and the Chief Defender on a
full-time basis is suggested in order to assure the hiring of a competent,
experienced attorney. Also, the adversarial counterpart, the Distrfct
Attorney General, has a salary of $32,000 per year. The amounts for staff
attorneys are adjusted accordingly. Additionally, a percentage of the total
salaries for each system (approximateiy 15%) should be included in a budget,

to cover fringe benefits.

Table 6.3. Personnel Salaries

Position _ Salary

CAC Administrator . ST . . . . $30,000
Chief Defender . . . . . . . 30,000
Senior Staff Attorney . . . . . . 18,000
Junior Staff Attorney . . . . . . 15,000

investigator . . . . . . . . 13,000

Executive Secretary . . . . . . 9,500

Secretary . . . . . . . . 9,000
b+ Travel, Transportation & Subsistence

Funds should be allocated to cover the cost of staff participation
in training conferences and seminars. Additionally, investigators will
be required to travel throughout Montgomery County and the surrounding
area to thoroughly investigate cases. Approximatelyk$5,000.should be

budgeted for this expense in each of the. alternative defense Bystems.
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c. Supplies & Operating Expenses

This section of a budget would include rental of office space,
office supplies, postage, telephone and duplicating costs. NCDM uses

the following calculation to determine cost of office space:

150 square feet per person @ $7/square foot; per year.

Table 6.4 displays an approximation of these expenses.

Table 6.4. Supplies & Operating Expenses

ltem Cost

Office Space $1,050 x N* *N equals

Office Supplies 1,800 number of staff
Telephone 2,400 personne!
Postage 1,300

Duplicating 1,200

d. Contract Services

In a Defender Office or a CAC program, it may be necessary at
times to obtain the services of an expert witness (e.g., psychiatrist)
in order to provide competent defense services. Also, there may be
times when an investigator will be unable to handle the entire case-
load. On these occasions, such additional services as required can
be obtained by contracting for same, regardless of which system is in
use. Therefore, a budget for any defense system should ihciude some

funds--at least $5,000--to meet this requirement.

e. Professional Services

"'Professional Services' here refers to attorney fees. In a
Coordinated Assigned Counsel System, the major cost of the system
would be the amount of compensation appointed attorneys receive for

representing indigent defendants. As discussed previobsly, the




study team was unable to accurately derive this figure. fn a Mised
System with a defender office handling 75% of the caseload, the cost
of prqfeésionai services would be one-fourth that of the CAGC
System. Even in a full defender office, some funds should be allgcated
to professional services to pay private attorneys who would be appointed
in conflict of interest cases.

* * sk
A total yearly operating budget for any defense system is derived by

totalling each of the five categories described above.

Capability of Providing Effective Defense Services

In order to provide quality representation to criminally accused indi-
gents, an effective defense system should mecet several basic criteria, as'
follows:

o Provide counsel having expertise in the criminal practice;

o Assure defendants immediate access to counsel;

o Provide counsel with investigative and other support capabilities;

¢ Provide equitabTe compensation for attorney time;

o Develop and apply fair standards for determining indigency;

o Assure professional independence of defense counsel;

o Monitor attorney performance;

o Provide continuity of representation;

e Assure widespread involvement of the private bar; and

© Resolve conflict of interest situations.

Each of these basic criteria is analyzed and discussed below in the

" context of the alternative defense systems presented previously. The objec-

tive of this procedure is to determine the capability of each alternative
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for meeting each criterion. Following the discussion of each criterion is

a table which displays eaﬁh alternative defense system's capability of meet-
ing that criterion.' Rating is on a l-to-5 scale (]‘reflecLSleast capability,
5 geflects greatest capability). )

While all of these criteria are important fpr providing. effective
defense services, in the context of Montgomery County, some of them require
greater consideration. .For example, presently there is a greater need in
Montgomery County to assure defendants immediate access to counsel than there
is to resolve conflict of interest situations. Therefore, the stud? team has
weighted each criterion on a 1-to-5 scale (1 being least important, 5 being
most important). At the conclusion of these nine analyses is a éummary table
(exhibit 1) which displays the design used to arrive at the weighted value of

each criterion by type of defense system and the total net valuc allocated to

each system. Column A describes each criterion, column B identifies the

weighted value of each criterion and columns C through F identify the rating

for each criterion within each system and the net score for each (weighted

value X rating = score). The .total net scores are displayed at the bottom of

each column.

1. Provide Counsel Having Expertise in the Criminal Practice

Providing indigents with counsel has often heant simply providing the
accused with a lawyef, no matter how lacking in experience or éompetence. In
today's complex legal world, a license to practice law alone does not qualify
a person to be a criminal defense attorney. Courtroom procedure is highly
technical. Legal experts in trial practice have written volumes on the com-
plexities 6f the rules of evidence, techniques for cross-examination and the

manner and strategy of selecting jurors, just to mention a few areas. Such
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expertise is an essential component of effective representation in the criminal

court arena. .
Unlike the civil lawyer, who generally engages in little litigation
practice, the criminal lawyer needs to have recent decisions of the U. S.
Supreme Court, lower federal courts and state appellate courts on the tip of
his tongue in order to argue frequently and persuasively before the cou(t.
The criminal defense attorney must be a specialist in a number of areas. An
excellent review of the role of the criminal lawyer in our‘adversary system

is provided by Professor L. Ingraham:

"Based on the presumption of innocence, the adversary
model secks to force the state to establish the defen-
dant's guilt only by the introduction of competent
evidence fairly obtained through constitutional pro-
cedures. . .What is at issue, as much as the factual
question of whether defendant committed the acts
charged, is whether he has been fairly arrested, in-
vestigated and charged and whether he ought to be
punished. The ideal role of defense counsel in the
adversary process, therefore, is not merely that of
investigator and presenter of facts in court; his role
includes the function of challenging the constitution-
ality of law and proceedings which have brought his
client before the bar. Even when the "facts' are

not in dispute, he is also supposed to present facts
in mitigation of the crime, to persuade the adjudicator
that, though his client mag technically be guilty, he
ought not to be punished."3l

The Supreme Court of Tennessee has recognized the need for expertise

in the criminal practice of law. The court, in McKeldin v State, held that

Tennessee is required to provide indigent defendants with counsel ''competent

in the field of criminal law, irrespective of expertise in other fields."32

In Baxter v Rose, the court held that the standard to follow in determining
whether a criminal defendant received ''effective assistance of counsel' "is
simply whether the advice given, or the services rendered by the attorney,

are within the range of competence demanded of attorneys in criminal cases."33

3]lngraham, The Impact of Argersinger--One Year Later, 8 Law & Society Review
615, 635 (1974). .

32516 S.W. 2d 82,86 (1974).

33 s, 2d (1976).




‘f)

..‘ 53..

Although the Supreme Court of Tennessee requires the State to provide
indigent defendants with counsel competent in the field of criminal law, few
of the attorneys in Montgomery County who are given appointments consider
themselves expert in the criminal practice. In Montgcmery County, as it is
in ‘many other locaiities in the country, many of the attorneys handling indi-
gent cases receive their first training by '"practicing'' on actual defendants
in criminal trials. Chief Justice Warren Burger, one of the most out-spoken
critics of this practice, has stated:

.

"defenders often learn advocacy skills by being thrown
into trial. Valuable as this may be as a learning ex-
perience, there is a real risk that it may be at the ex-
pense of the hapless clients they represent--public or
private. The trial of an important case is no place for
on-the-job training of amateurs except under the guidance
of a skilled advocate."3"

In addressing the matter of criminal expertise, the National Advisory
Commission proposed that intensive entry-level programs be established to
ensure that defenders and assigned counsel have the basic defense skills
necessary to provide effective assistance of counsel before representing
indigent clients.3? They stress the point that such training be ''systematic
and comprehensive."

An ideal entry-level training program should consist of a four-to-six
week curriculum, during which time trainees are not assigned to courts or
to cases. Instruction should include lectures, seminars and reading assign-
ments covering statutory and case law materials, practice and procedure.
Field visits and court observation should be included. New attorneys should
be involved in simulated client and witness interviews and simulated trial

situations. Roleplaying exercises should be videotaped and discussed.

The NAC also recommends that '"in-service training and legal education

3hBurger, Advocacy on Trial: A Challenging Froposal, 1 Learning and the Law
26, 30 (1974). .
NAC Standards 13.16.
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programs should be established on a systematic basis..."36 for both defenders
and assigned counsel. Defense attorneys need to keep abreast of develop-

ments in criminal law and procedure and in the forensic sciences. Defender

LY

offices or assigned counsel programs must maintain adequate law libraries
and pleading banks. Copies of slip opinions of the U. S. Supreme Court énd
‘the state's appellate courts and national publications, such as the Criminal’
Law Reporter, should be readily available to all defense attorneys. Periodic
lectures by senior attorneys, forensic science experts and community agency
.personnel should be utilized.

Presently, Montgomery County lacks the~resources to institute such
. training programs. While an ideal Coordinated Assigned Counsel program could
establish such programs, the CAC éystem described for Montgomery County would
be deficient in meeting ;his criteria. One way in which the CAC system might
be able to meet this criteria is to seek additional funds for scholarships to
assist attorneys in attending national or regional training programs and
seminars such as the National College bf Criminal Defense Lawyers and Pub:lic
ﬁefenders. |

The Defender Systém yould be particularly we!l‘suited for providing the
indigent criminally accused with counsel competent in the field of crfmina\
law. Full-time defenders devote their entire working day to the criminal
practice and quickly develop the requisite expertise. In the Mixed System,
the Defender Office component is.ideally suited to satisfy the training needs
for itself as well as for the Assigned Counsel panel, thereby eliminating
duplication of effort. Also, the Defender Office could develop brief and
motion banks for the use of both defenders and assigned counsel; they can

exchange information and consult with one another. In sum, the Defender and

361h44. ' D

LRt i)
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Mixed Systems have inherent within them the atmosphere and capability of
providing counéel with expertise in the criminal practice so long as ;heir
budgets allow %or it.

Figure 1 displays the rated éapabi1ity of each system to meet th;

criterion "Providing Counse! Having Expertise in the Criminal Practice' (1

reflects least capability; 5 reflects greatestlcapability).

Figure 1: PROVIDING COUNSEL HAVING EXPERTISE IN THE CRIMINAL PRACTICE (5)

1 2 3 | 5

Coordinated Assigned
Counsel System X

Defender System

Mixed System

2. Assuring Defendants Immediate Access to Counsel

The National Advisory Commission recommends that

U, . .representation should be made available to eligible
defendants...beginning at the time the individual either
is arrested or is requested to participate in an investi-
gation that has focused upon him as a likely suspect.“37

They recognize four benefits of early representation:
""I. The presence of counsel at the critical stages of the
proceedings will help safeguard cons*itutional rights

and will help reduce court congestion.

2. The defense will be able to undertake a complete
investigation. '

3. The necessary plea bargaining and negotiating can
take place. ’

L. Defense counsel will be better prepared at the initial
appearances." .

37NAC, Courts Section 13.1.
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The current study reveals that in Montgomery County it is rare for an
attorney to be appointed immediately after the arrest of a defendant. It is
generaily the practiEe that an indigent defendant wait untii his first appear-
ance in the General Sessions Court before he is appointed counsel. Th; court
only meets once a week; it is therefore not un;ommon for an indigent accused

criminal to have to wait six days after his arrest before obtaining counsel.

Early contact by the attorney with the accused can mean the difference

between effective and iAeFfective legal ‘assistance. A prompt determination
of all relevant facts enables the attorney to initiate investigation, secure
a release of the accused from custody and provide legal advice for the
protection of the accused's constitutional and legal rights; The American

Bar Association, in its Standards for Criminal Justice, points out that:

""(m)any important rights of the accused can be protected
and preserved only by prompt legal action. The lawyer
should inform the accused of his rights forthwith and
take all necessary action to vindicate such rights, He
should consider all procedural steps which in good faith
may be taken, including, for example, motions seeking
pretrial release of the accused, obtaining psychiatric
examination of the accused when a need appears, moving
for a change of venue or continuance, moving to suppress
illegally obtained evidence, moving for severance from
jointly charged defendants, or seeking dismissal of the =
charges.'3

The need For‘early appointment is strengthened by the fac£ that a éreat
percentage of cases are disposed of without trial. These dispositions often
come ébout through guilty plea negotiations or non-negotiated pleas of guilfy,
At the initial stages, the presence of defense counsel could be decisive in
helping the prosecutor decide whether he will make a formal charge. In its

Task Force Report, The Courts, the President's Commission on Law Enforcement

38 »
ABA Standards, Defense Function, Section 3.6, Approved Draft, 1971.
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and the Administration of Justice summed up the arguments for early represen-

tation when it said,

"Early provision of defense counsel is essential to

satisfy the concerns of the accused and of the system

for the fairness and accuracy of the guilty plea process. .
Counsel can provide the defendant with a reasoned basis

for considering the advantages and disadvantages of the
negotiated disposition. He can enlist the acceptance

and support of the defendant's family, employer, or other
persons whose cooperation may be imperative. He can help
the defendant to understand the rightness and fairness

of what is happening and thereby help to avoid the destruc-
tive sense with which many uncounseled or ill-counseled
defendants are left after. . .they have eaither 'conned'

the system or been treated unfairly by,it.“39

The ABA Standards {u%ther state,

"t is the duty of the lawyer to conduct a prompt inves-
tigation of the circumstances and explore all avenues
leading to facts relevant to guilt and degree of guilt

or penalty.
.The duty to investigate exists regardless of the

. o accused's admissions or statements to the lawyer of facts
@ . constituting guilt or his stated desire to plead guilty."

| Under the best of‘circumstanges, the actual posture of defense counsel
in Montgomery County, from the standpoint of;the adversary, is that he is
already bchind when he begins his efforts in behalf of his ;Iients. The
police have made an arrest based on either an on—the—scenevview of the alleged
criminal activity or they have conducted an investigation leading to the

arrest of the accused. Time has had its effect on the scene of ‘the alleged

crime and on the memories of the witnesses for and against the accused. More
often than not, the names of prosecution witnesses are preserved but witnesses
® that could be favorahle to the defendant are either not interviewed by the
police or the names not preserved, as they are not perceived as valuable to
the prosecution's case against the defendant. Additionally, Montgomery County

to Fort Campbell. A soldier who may be a

g 4

- —————— A - .-

‘39Task Force Report: The Courts, p. 53.

has a high level of transients due
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valuable witness might be transfered to a distant base before defense counsel

is appointed.

- a

The non-indigent criminally accused is abiérahd free to call in private
counsel for immediate consultation. The de?endant, under these circum;tances,
can discuss the nature of the charge and evaluate with counsel the implica-
tions that the charge may have on all the concerns that pr;y on his mind,
such as family considefation, emplofment étatus; health factors andAsoKon.

It is. fair to say that many of-these considerations bear directly on the
chances for quick rehabilitation and consequent favorable disposition; théy
are, therefore, crucial to the process of effective representation and should
be given immediate attention. The indigent counterpart should be afforded
similar treatment and should be assured immediate access to counsel.

Experience has shown that a defender office is best capable of provid-

ing immediate access to counsel. 1t is a matter of assigning one or

more staff attorneys to the jail on a 24-hour on-call basis. The practice

in most défender jurisdictions is that the staff attorney will visit the
jail facility prior to arraignments each day for the purpose of counseling
those who appear to be in need of counsel. To ensure immediate counsel to
those arrested during weekends and to others who have perhaps not yet been
formally arrested, phone facilities are made readily available allowing for
initial contact and immediate follow-up. Additionally, the defender office
couldtrespond to inquiries from eligible persons who be]ieve.that they are
"under suspicion of a crime, or (believe) that a process will commeﬁce
resul;ing in a loss of liberty or the imposition of a legal disability."llO

The Coordinated Assigned Counsel System can develop a method for early'

representation, but it must rely on private attorneys who are willing or

f . < . ’ . N
iONatxonal‘Study Commission on Defense Services, Draft Report, p. 105.
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imposed upon to serve on a rotation basis. It is difficult at best to monitor

. the effectiveness of providing immediate representation in this mapner, but

it can be done.

The Mixed System would turn over the ﬁunction of providing immédiate
access to counscl to the Defender Office component. Appropriate distribution
of cases to defender and assignéd counsel wo&]d take pléce at the initial
contact. The Chief Defender and tﬂe CAC administrator should develop
l"systematic procedures for ear]y;éase éssignment and for informing the client

i

of the name of the attorney who will represent him after the initial period."

Figure 2 diSp]ays the rated capability of each system to meét the
criterion "Assuring Defendants lmmediate Access to Counsel" (1 reflects least

capability, 5 reflects greatest capability).

"~ Figure 2: ASSURING DEFENDANTS [MMEDIATE ACCESS TO COUNSEL (5)

1 2 3 4 5
Coordinated Assigned
Counsel System X
Defender System X
Mixed‘System X

.

h]lbid., p. 106.
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3. Providing Counsel with Investigative and Other Support Capabilities

The appointment of even the most ska!ed trial attorney to defend an
indigent accused is no more than a token gesture if the defense hinges upon
the‘location of a missing witness or the testimony of a ba![istics expért‘and
such assistance is not available. The importance of adequate inVestigatiqn
and the specialized assistance of psychiatris£s, forensic pathologists and
other scientific experts is universally recognized as an essential component
of an effective defense capability. Yet, in most instances, the indigent
accused goes into court without th{s assistance. Rarely will he have the
benefit of an indepeédent investigation conducted in his behalf to challenge
the lnvestxgatxve machlnery available to the prosecutor which can include
the local police department, the sheriff's office, the state police and the
FBI.
Both the American‘Bar Association and the National Advisory Commissicn
call for a defense sysfém to provide adequate support services{!2 The NAC
Standard 13;14 specifically provides that phe supporﬁ services for a defense
system ''should be substantially qu?valent to, and certainly not less than,
that provided for other components of the justice system.”h3
The National Study C;mmission.On Defense Services recommends that
", . .(s)ocial workers, investigators, paralegal and
paraprofessional staff should be employed to assist
attorneys in performing tasks not requiring attorney
credentials or experience and for tasks that support
stafﬁAZring special skills and experience to perform-
ing.

Given the caseload demands bn defénse atioarneys, the use of support

specialists is essential to providing effective assistance of counsel.

Investigators are a fundamental staff resource because. investigations are

?§See ABA Standards for Provding Defense. Services, Subsectnon 15.
MNAC Standards, 13.14,

National Study. Commtss:on on Defense Services, Draft Report, p. 577.
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required in evéry case where there is a factual question not subject to
objectfvc determination. Proper trial preparation demands verification of
evidence and information developed by the prosecutor and other law enforce-
ment éersonnel, as well as interviewing potential defense witnesses. An
attorney can use both investigative and social work talent to help him advise
the defendant regarding diversion programs. Socfal workers, also, can
dgveIOp sentencing alternative programs for the clients.

The failure to provide supporting sgrvices for defense counsel is also

wasteful in terms of the efficient allocation of resources, since it is

simply uneconomical for attorneys to carry out supportive functions. The

above standards recognize both the cost-savings accomplished by having pafa—

professionals handle functions for which lawyers are not necessary. The

~crime-reducing potential of having a defense system coordinated with

community social service agencies is important in working toward the
rehabilitation of the offender as early as possible.

Under the present appointed counsel system there are absolutely no
provisions for investigation. An appointed attorney must investigate on his
own and at his own expense. Despite this defect many diligent attorneys in
Clarksville thoroughly investigate their cases; but when a lawyer conducts
his own investigations and interviews it frequently leads to difficulty.

. _ .The roles of an advocate and of a witness are inconsistent; the function

- of an advocate is to advance or argue f:he cause of another, while that of a

withess is to state facts objectivelyﬂ45 A lawyer who finds that his own

investigation has forced him to become a witness may be ethically bound to

withdraw in the middle of a trial, very much to the disadvantage of his client.

hSCode of Professional Responsibility, Ethical Consideration 5-9.
AGD.R. 5-102.

+

+

46
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The CAC System, described earlier, lacks the resources to provide counsel
with the necessary investigative support. AF best, the CAC System could
maintain lists of investigators, experf witnesses and others. Without avail-
able funds to compensate such experts, however, it is unlikely that court
appointed attorneys will obtain such valuable assistance.

The Defender and Mixed Systems are more capable of meeting the demahds
for investigation and supporttservices since their respective budgets provide
for a full-time investigator and additional money for consultant serv}ces as
needed. ‘

Figure 3 displays the rated capability of each system to meet the
criterion '"Providing Counsel Qith Investigative and Other Support Capabili-

ties" (1 reflects least capability, 5 reflects greatest capability).

Figure 3: PROVIDING COUNSEL WITH INVESTIGATIVE AND OTHER SUPPORT
CAPABILITIES (5)

] ~ 2 3 L 5
Coordinated Assigned X ‘
Counsel System ‘
Defender System D
Mixed System _ X




- 63 -

4. Equitable Compensation for Attorney Time

An indigent criminal defense delivery system should provide for a method

-

that adequately compensates attorneys for their services, and in the case of

assigned counsel, facilitates the prompt payment of such compensation. The

commentary to the National Study Commission's recommendation on this point

identifies several compelling reasons:

The

Requiring counsel to provide services without suf-
ficient compensation may be a taking of property without
due process of law in violation of the Fifth Amendment.

In any event, whether unconstitutional on this basis or
not, such a scheme works an inequity on counsel which may
violate the Fourteenth Amendment's due process clause.
Such an unfairness is the result of two current realities.
First, with the expansion of the right to counsel and the
higher effective assistance standards, attorneys are
required to perform in a much greater capacity than ever
before. Secondly, since the provision of counsel to the
legally indigent is a societal burden, taxpayers shouid
bear enough of the cost to fairly compensate counsel for
their performance of necessary services, instead of requir-
ing counsel to shoulder all of or a disproportionate share
of the burden. . .

Finally, and perhaps most significantly, counsel
should be adequately compensated to ensure that eligible
persons receive quality representation. Regardiess of
counsel's moral or professional obligation, it is too
much to expect that the adequacy of compensation will not
affect an attorney's performance. Practically speaking,
even very capable attorneys lack the incentive to take
cases to their necessary conclusions. Too many cases will
be disposed of by guilty pleas, including those where trial
would have been the more strategic move. Adequate compen-
sation, indeed, seems a matter of constituticnal propor-
tion and should be reflected in the amount of assigned
counsel fees.47

National Study Commission further recommends that

“(t)he amount of assigned counsel fees should be related
to the prevailing rates among the private bar for similar
services. These rates shculd be periodically reviewed
and adjusted accordingly.”q

7
National

Ibid., p.

Study -Commission on Defense Services, Draft Report, pp. 305-306.
311,
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Similarly, the President's Conmission on Law Enforcement and Admini-
stration of Justice recommended:

Assigned counsel should be paid a fee comparable to that
which an average lawyer would receive from a paying client

" for performing similar services. Most presently proposed .
standards for compensation of assigned counsel call for a
fee which is less than could be commanded in private prac-
tice. 1t has been argued that these standards are suffi-

, : cient, because it is part of a lawyer's obligation as a

. member of the Bar to‘contribute his services to the defense
of the poor. But these standards unavoidably impose a
stigma of inferiority on the defense of the accused. |f
the status of the Defense Bar is to be upgraded, and if
able lawyers are to be attracted into criminal prartice,
it is undesirable to perpetuate a system in which repre-
sentation for the poor seems to be obtained at a discountﬁ9

The American Bar Association Standards Relating to Providing Defense
Services add the following comment:

The legal profession has carried for many years the major
part of the burden of representation in criminal cases.

In so doing, many individual lawyers have suffered personal
hardship because of their loyalty to the tradition that

no one should lack counsel becausc of indigency. Many
private practitioners have devoted vast amounts of time
which required them to neglect their paying clients and
other responsibilities in order to perform needed ser-
vices for indigent defendants. Society cannot justly
impose this heavy demand on one segment of the popuiation.'50

Such adequate compensation is necessary in order tq consistently attract
competent private attorneys to represent indigent criminal defendants. Sim-
ilarly, it is important to offer attractive salaries to defenders in order
to assure competent staff and.equally important, to minimize the turnover
problem that otherwise would set in. In this cohnéétion, NAC stated,

The financial rewards of private law practice can be

. large. In order to attract qualified people, public |
office should hold reasonable financial rewards as well.
Where defenders devote their full energies and resources
to their office, they should receive adequate compensa-
tion. The public defender is an important component of
the criminal justice system, comparable to the prosecutor

hSPresident‘s Commission on Law Enforcement and the Administration of Justice,
The Courts, p. 61. ‘ '
+ SUABA Standards Relating to Providing Defense Services, Standard 2.4, Comment C.
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ana the chief judge of the highest trial court of the
jurisdiction. For purposes of salary, therefore, he
should be treated in a similar manner,

‘Earlier in this report it was shown that the compensation of attqQrneys
for providing legal services to indigent criminélly accused in Tennessee is
a serious problem. Although the Supreme Court of Tennessee has adopted Rule
LYy setting certain statutory rate maximums, the funas to implemenf such é
fee structure remain totally inadequate. Last year only about $8,000 was
allocated to Montgomery County under the Tennessee Indigent Defense Act for
compensation of attorney fees. Regardless of which system of providing
indigent defense services Moptgémery County chooses to use, significant

measures must be taken to obtain necessary funds for adequate compensation

of attorneys if the county hopes to meet the Supreme Court of Tennessee's

requirement to provide counsel 'competent in the field of criminal law.™.

On this issue of compensation, it appears best to have a greater in-

volvement of the private bar. Their participation would ensure an awareness

" of and appreciation for the problem, and surely, they would support any

effort to upgrade the compensation level for their own work. Accordingly,
the Coordinated Assigned Counsel System would do well in this category. The
Defender System would have the greétest difficulty in this regard, for with-
out the participation of the bar, the tendency wod]d be to underestimate the
worth of a defender. The Mixed System probably offers the best balance with
respeét to the development of a fair compensation base for both appointed
attorneys and defenders. The active Involvemént of the private Ear provides
an effective lobby for the adequate financing of a defender office, and would

enable the defender to work effectively with the CAC administrator in develop-

5Inac Couris, p. 267,
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ing a fair and equitable fee structure for assigned counsel.b2
Figure 4 displays the rated capability of each system to meet the
criterion "Providing Equitable Compensation for Attorney Time' (1 reflects

least capability, 5 reflects greatest capability). .

Figure 4: PROVIDING EQUITABLE COMPENSATION FOR ATTORNEY TIME (L)

1 2 3 4 5
* Coordinated Assigned ' X
Counsel System
Defender System X
Mixed System X

»

5. Developing and Applying Fair Standards for Determining Indigency

No indigent defense system can be effective unless it in fact serves
all those who require such services. The Tennessee statutes, in theory,
make all persons who are unable to employ coupsel eligible for appointgd
counsél.53 The Tennessee Code defines '"(l)ndigent person'' as “ény person
who does not possess sufficient means to pay reasonable compensation for
the services of a competent attorney.‘54 This broad standard appears to

be, in theory, a fair one and is similar to the "substantial hardship"

" standard proposed by the American Bar Association:

""Counsel shduld be provided to any person who is financially
unable to obtain adequate representation Wlthout substantial
hardshlp to himself or his family'b>

2lncluded at Appendix D is a sample fee schedule used by the Coordinated
Assigned Counsel System in San Mateo, California. San Maoteo County expended
$939,700.00 for that system's operation during fiscal year 1974- 75. Of that
amount, $678,028.45 was paid in attorney fees for ‘representation in 12,324
cases. Under that system, even with their equitable fee schedule, the
average cost per case was only $76.25. : .

537CA § 10-2003 (1974)
547cA § ho-2014(a) (1974}
3ABA Standards, Providing Defense Services § 6.1 (1968)
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The practice in Montgomery County, however, indicates that many
persons who realistically cannot retain a '"competent attorney' are not
receiving the services of appointed counsel. Persons who can post a money
bond are frequently denied indigent status, regardless of the fact that
after posting bond they can no longer afford to retain counsel. Also, low
ranking soldiers at Fort Campbell, although many lack the resources to
afford private counsel, generally are not considered indigent.

Judges in Montgomery County are given little guidance in applying
the broad standard of the Tennessee code. Tennessee Supreme Court Rule
Ll merely leaves it up to the trial judge to make a proper finding.

"Whenever the party states that he is financially unable to obtain
counsel and desires the appointment of counsel it shall be the
duty of the judge to conduct an inquiry and to make a proper
finding as to the indigency of the accused. Upon a finding of
indigency, counsel shall be appointed. All statements made by

the defendant or petitioner in such an inquiry shall be by
affidavit sworn to before the judge."

Rule Ah also leaves the determination of a defendant's eligibility
for appointed counsel in the hands of the trial judge. This is not a
favorable procedure since the pressure of court calendars often causes
judges to méke hurried decisions of indigency which are rarely reviewed.
Additionally, judicial neutrality and objectivity may be undermined by
making the judge an interrogat;r to determine assets and income.

The National Study Commission on Defense Services made the following
recommendations concerning financial eligibility of defendants’for counsel
to the National Colloquium on the Future of Defender Services in January,
1976: | .

"4, FINANCIAL ELIGIBILITY
a. Eligibility Criteria
Effective representation shall be provided to anyone

who is financially unable, without substantial hardship to
himself or to his family, to obtain such representation.
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This determination shall be made by ascertaining the liquid
assets of the person which exceed the amount needed for the
payment of current obligations and which are not needed for
the support of the person or his family. Liquid assets
include cash in hand, stocks and bonds, bank accounts and
any other property which can be readily converted to cash.
The person's home, car, houschold furnishings, clothing

and any property declared exempt from attachment or execu-
tion by law, shall not be considered. The eligibility
determiner shall not consider whether or not the person

has been released on bond, or the resources of a spouse,
parent or other person. |[If the person's liquid assets
~are not sufficient to cover the anticipated cost of
effective representation, the person shall be eligible

for public representation. The cost of representation,

for purposes of determining eligibility, shall include
investigation, expert ‘testimony, and/or other costs

which may be related to providing effective representation.

b. Method of Determination

The financial eligibility of a client for public
representation shall be made initially by a defender
subject to review by a court on a finding of ineligibil-
ity. Eligibility shall be determined by means of an
affidavit which shall be considered privileged under
the attorney-client relationship. The client shall be
notified that he may be required to reimburse the state
or county for all or part of the cost of representation.
A decision of ineligibility which is affirmed by a
judge shall be reviewable by an expedited interlocutory
appeal. The defendant shall be informed of this right
to appeal and if he desires to exercise it, the clerk
of the court shall perfect the appeal. The record on
appeal shall include all evidence presented to the
court on the issue of eligibility and the judge's .
findings of fact and conclusions of law denying
eligibility." )

The advantage of the Commission's recommendation is that it considers
both tbe réalistic ability of the accused to pay fof his defense and the
estimated cost of that defense if private counsel has to be retained. The
comments to these recommendations cite three considerations'which lead to
the conclusion that a public defender {or, in a Mixed System, the defender

or private lawyer to whom the case is assigned) should be the initial

arbiter of eligibility.
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WFirst is the need to establish a lawyer-client re-
lationship at an early time. Second is the desirability

of creating that relationship in a direct manner which

most closely resembles the private lawyer-client model.
Thirdly, it is believed that the public defender is in

the best position to determine eligibility. The system .
here proposed calls for determination by the defender .
subject to review by the court on a finding of ineligi-
bility and subject to inspection by the court at the

close of the proceedings. As proposed, the system thus
includes checks and balances." ) ‘

New forms and interview techniques consistent with the above must be
developed ailowing for an initial determination of indigency at the earliest
possible moment after’arrest, reviewable by the Court at the time of arraign-
In order to expedite this process, defense counsel should be authorized

ment.

. to make such initial determination and proceed with the rendering of legal
service to those who qualify.

_Developing fair standards for determining indigency requires the full
cooperation of bench and bar. Raising the indigency rate has the actual or
illusory effect of suggesting that the private ba% will suffer a financial
loss. For that reason, the Coordinated Assigned Counsel System would anpear
best capable of developingrnew standards for thg determination of indigency.
The large involvement of the private bar in the CAC System will ensure the
support necessary to make such a modification workable. The CAC S?stem,
however, would have the most difficulty in applying such standards since
it would require private attorneys making themselves available to interview
criminaily accused upon arrest.

The Defender System is ideally capable of applying fair standards at
the earliest possible stage of the criminal justice process. The full-time

defenders could be available for interviewing defendants immediately upon

56National Study Commission on Defense Services, Draft Report, p. 160
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arrest. The Defender System, when first established, on the 6ther hand,
may have some difficulty in developing new standards for the determination
of indigency because they may lack the support and invo!vcmeAt of the
priQate bar. In time, however, as the defender office becomes more )
establishe& and as its adversary role on behalf of indigent clients bgcomes
better known and understood, systematic cHanges recommended by that office
will Ee given more credibility and acceptance;

The Mixed System combines the besé of both worlds. The CAC component

offers the means for the private bar's participation in developing new

procedures for determihing indigency. The defender component has the full-

time staff to assist in the efficient application of new procedures at the

earliest possible stage of the criminal justice process.
Figure 5 (next page) displays the rated capability of each system to
meet the criterion "Developing and Applying Fair Standards for Determining

Indigency' (1 reflects least capability, 5 reflects greatest capability.)

Figure 5: DEVELOPING AND APPLYING FAIR STANDARDS FOR DETERMINING
INDIGENCY (4)

1 2 3 h 5
Coordinated Assigned- , X i
Counsel System
Defender System ‘ ‘ X
Mixed System ) ‘ X
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6. Professional Independence of Counsel

Every defense attorney has a high legal and ethical dugy to provide
efféctive asgistance of counsel -to his client. This obligation exists éven
where the attorney is compensated by public funds instead of by his client.
wgere public funds are used to provide defense counsel, a basic dilemma
arjses: While selection, policy recommendations and monitoring of the
defense function is necessafy to ensure that the highest quélity of repre-
sentation capable wil{ be provided, such necessities must never operate to
inhibit the defense attorney's loyalty to his clients or his zealous‘advocacy
of and dedication to their legal causes.

The National Advisory Commission has commented that:

""(a)dequate defense services can be provided only by an
independent attorney who is free to defend his client

without threat to his position because of popular or
political pressures. Appointment of the defender by a
.judge may impair the impartiality of the defender, be-

cause the defender becomes an employee of the judge.
Moreover, such a system will create a potentially dan-
gerous conflict, because the defender will be placed in

a position where occasionally he must urge the error of

his employer on behalf of his client. Such dual allegiance,
to judge and client, will cripple seriously any system pro-
viding defender servijces.

A drafter of wills or a ci@?l Titigator can afford to rely on diplomacy,
decorum and accomodation. Deference to the court and to opposition counsel
is In accord with local traditions of gentlemanly coﬁduct. A criminal
defense attorriey, on the other hand, often must abandon such gentlemanly
conduct to protect the interests of his client. Courts have recognized
that counsel for the accused '. .b.have a right to be persistgnt, vocifeious,

conscientious and imposing, even to the point of appearing obnoxious, when

57NAC, Courts, Standard 13.8, Commentary
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acting in the clients' behalf. An attornéy’may, wfth impunity, take full
advantage of the range of conduct :that our adversary system allows.“s8 Sucﬁ
zeal is not merely an optionalidefense tactic, it can be an ethical obligation
and may well decide whether or not effective assistance of counsel has Leen
provided.

Zealous aoncacy By defense counsel may arouse hostility. Those
challenged or offended by such conduct might impose sanctions, even if
unintentional, on the zealous advdcate. Prosecutors may become less
cogperative. Funding sources may exeit pressures by cutting vouchers of
appointed attofneys or reducing appropriations for defender offices. Courts
may avoid appointing attorneys who are imposing,-or may allow antagonisms

arising from one case to spill into another case.

While the study team observed no evidence of such practices, the

potential exists. Even the potential of a defense attorney being

- sanctioned for giving a criminally-accused effective assistance of counsel

is destructive of the adversary system, jeopardizing the constitutional
rights of the defendant. For these reasons, the American Bar Association
stresses that:

""(c)ounsel should have professional independence from the
court, the prosecuting arm, and the funding source, as well
as any political influence in his jurisdiction."

To insure professional independence, the Hational Legal Aid and
Defender Association concluded that:

"(t)he most appropriate method of assuring independence modified
with a proper mixture of supervision is to create a board of
directors representing various segments. of the community.
Moreover, a strong argument can be made for the proposition that
a defender office should not be a governmental agency, but a
private, not for profit corporation."® ‘

Sslgtggtgg]ljnggi, 461 F2d 389, 400 (7th Cir. 1972)
29A8A Standards, Providing Defense Services §1.4. .
NLADA, Proposed Standards for Defender Services, Standard 3.1, Commentary

to Standards 1.8 to 16, .




.
o

-73...

In describing the var:ous defense s;stems, if was suggested in each
that the respective head person be appointed by an independent board or
commission composed of representatives of the courts, the ba;, the client
commﬁnity and the funding source. Such an approach should virtually elfminate
even the appearance of external subtle pressures. |

Despite this, the Coordinated Assigned Counsel System may always remain
vulnerable to the charge that the private clientelé is a strong competing
influenée upon the private attorney; that between the two, the paying client
will receive the most favorable attention. By contrast, the full-time |
defendér has no private clients and, fherefore, is able to devote his entire
professional life to indigent clients. Suffice it to say that no system is
perfect, and as presented, each of the alternatives should be capable of

assuring the requisite professional independence.

)

Figure 6 displays the rated capability of each system to meet the
criterion "Assuring Professional lndepéndence of Counsel™ (1 reflects

least capability, 5 reflects greatest capaﬁility).

Figure 6: ASSURING PROFESSIONAL INDEPENDENCE OF DEFENSE COUNSEL (3)

1 2 3 b 5
Coordinated Assigned X
Counsel System
Defender System ' X
Mixed System ' X
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7. Monitoring Attorney Performance

.In addition to providing counsel with expertise in the criminal
practice, an effective defense system should provide a systematic proceéure
for monitoring the pe}formance of defense counsel. This continual review
of the work performance of attorneys handling'indigent~céses ensures that
only the qualified and most.industriéus attorneys remain actively involved.
Those who do not maintain minimum standards of defense representation should
be removed frdm indigent criminal practice work. Further, the reViewlpro-
cedure-should eﬁcompa;s é method for dealing w}th complaints and grievances
by ciients. | ;

The monitoring of attorney performance requires the attention of a
fulljtime staff to keep adequate admin%strative records. Court appearances
must be audited and the opinions of judges and other court offiéials
solicited regarding the performance bf'the attorneys being monitored. The
court fiies.shod]d be spot-checked to determine whether attorneys are doing
‘quality work in their pleadings and brief material.

The National Study Commission on Defense Services has recommended that
systematic procedures be deQe]oped to monitor and evaluate the performance

61

of assigned counsel and staff defenders. With a Coordinated Assigned

Counsel System, the Commission recommends that the administrator, Qho should
be-an attorney with experience in criminal defense practice and administration,
make "serformance evaluations based on personal monitoring, augmented by
(egular inputs from judges, prosecutors, other defense lawyers and clients.

. . and periodic review of case files. The feedback of those directly in-

volved with the attorney is essential to get appropriate and effective

6]Nationa] Study Commission on Defense Services, Draft Report, p. 289, 750
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measurements of the attorney's performance.

The very fact that regular evaluations are being made should serve as
an incentive for attorneys to constantly upgrade their quality of represen-
tation. Thc evaluation, which must be made confidentially, should. . .»
"eonsider the attorney's preparation, legal and factual,
his knowledge of criminal law, procedure, and evidence,
his ability to make pre-trial motions and to discuss the
case with the prosecutor prior to trial, his ability to
conceive trial strategy, the actual case disposition, the
person's knowledge of sentencing procedures and sentence
alternatives, his ability to relate to clients, and his
zeal, demonstrated motigation for self-improvement and
interest in the field."

In a defender office, the chief defender periodically should make

similar evaluations of all staff attorneys. In addition, procedures for
individualized‘supervision on a systematic basis should be developed. These
procedures are necessary to facilitate more effective representation and
merit promotions. An additional function of a program of supgrvision ir a
defender office is the monitoring of workload so that no person haS‘e}ther
an excessive or an insufficient amount of work.

The Defendér System is, without a doubt, best capable of monitoring
attorney performance. The Chief Defender has full control over the staff he
hires and by virtue of his authority (to fire personnel), he can monitor
performance and deal with deficiencies in a very effective manner.

The Coordinated Assigned Counsel System céuld conceivably develop
a monitoring system. Tﬁe limitation of staff, howevef, would curtail the
charges for effectiveness in carrying out such a plan. At best, this
systém would be capable of dealing with complaints and grEegances by
clients, as well as monitoring attorney performance, on a reactive réther

than a proactive basis.

62414, p. 90-91. . . - | .
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In a Mixed System, the assigned counsel panel would be reduced by about
one-half that of the CAC System, which would improve the chance for effective
monitoring. The defender component would do well in this area as pointed

out above. ,

Figure 7 displays the rated capability of each system to
meet the criterion "Monitoring Attorney Performance!' (1 reflects least

capability, 5 reflects greatest capability).

Figure 7; MONITORING ATTORNEY PERFORMANCE (3)

y 2 3 b s
Coordinated Assigned
Counsel System X
Defender System ' X
Mixed System ' ‘ X

8. * Provide Continuity of Representation

The American Bar Association recommends that

M"iounsel should be provided at every stage of the proceed-
ings, including sentencing, appeal, and post-conviction
review. Counsel initially appointed should continue to
represent the defendant through all stages of the pro-
ceedings unless a new appointment is made because geo- 63
graphical considerations or other factors make it necessary.'

63ABA Standards Relating to Providing Defense Services §5.2.
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The Tennessee Supreme Court appears to follow this standard in Rule 4k,
which provides:

Counsel appointed shall, unless excused by order of the
Court continue to act for the party throughout the pro-
ceedings of the trial and of any appeal."

Alsc, the relevant state statute provides that in felony cases:

"(A)ny attorney appointed to represent any person.

shall proceed to counsel with and represent such person
at all stages of the proceedings before the court which
appointed him, and.also upon any appeal from thg judgment
of such court which imposes a prison sentence." 4

The difficulty in Montgomery County concerning continuity of represen-
tation arises because of the technique for implementation of the above under-
iined language. All cases other than those that proceed directly from the
grand jury commence in the General Sessions Court. In this court, if appro-
priate, an appointment of counsel is made. Most of the serious cases proceed
to the Criminai Court where a new appointment is made. The Criminal Court
Judge told ﬁhe study team that the Court attempts and usually succeeds in
appointing the attorney that appeared in General Sessions Court. Despite such
efforts, thére is no certainty that the same attorney will be appointed. The
result is that a defendant‘may be in legal limbo for several months from the
time he has been held over for the grand jury until the time there is a pro-
ceeding in the Criminal Court. .The General Sessions attorney may believe
that he has fulfilled his obligation by appearing at the preliminary hearing.
Tﬂe defendant may be confused as to who is his counsel.

Clearcut representation is needed without confusion for the indiéent
client. This is particularly true in view of the holding that a preliminary

hearing is a '"critical stage' in the Tennessee criminal justice system§5

gl‘T.c.A. § 40-2018 (1974). :
SMcKeldin v. State, 516 S.W. 2d 82 (1974), see also Coleman v. Alabama, 399
u.s. 1 (1970).
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Part of the rationale of the decision }s ‘that valuable information useful at
trial will be lost if an attorney does not.fulfill his/her function at a pre-
liminary hearing. It is best to have the same attorney handlé the preliminary
hearing and the trial. A prominent criminal defense attorney iw Clarksville
pointed out that a defendant has a ri;ht to a bfe]iminary hearfng.(’6 He sug-

gested that in the future more attorneys would be reluctant to waive a pre-

liminary hearing in General Sessions Court.

The local courts could assist in ending this confusion by establishing
a rule providing that the counsel appointed in General Sess%ons Court will"
continue to represent the indigent criminally accused throughout the crimfnal
justice process, unless excused by the court, even if the case éroceeds to a
higher court. Attorneys handling cases must be aware that theirireSpqnsfbility
to represent their client continues in all courts, including Yany appea13167
The Supreme Court of Tennessee has ruled that this language even includes
”discrétionary appeals.”68 |

A1l of the presented alternative defense systems could easily fulfill
this requirement. The Administrator of the Coordinated Assigned Counsel
System could be responsible for ensuring that appointed counsel continue thejir
representation throughout the criminal justice process. In the case of full-
time defenders, this responsibility lies with the Chief Defender.

Figife 8 displays the rated capability of each to meet the criterion
"Provide Continuity of Representation'' (1 reflects the least capability, 5

reflects the greatest capability).

6éGevin v. State, 523 S.W. 2d 636 (1975).
67TCA § L0-2018. . : |
68Hutchins v. State, 504 S.W. 2d 758 (Tenn, 1974); see also State v. Williams,
529 S.M. 2d 71k (Tenn, 1975).
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Figure 8: PROVIDE CONTINUITY OF REPRESENTATION (2)

| 2 3 4 5.
Coordinated Assigned ‘ X
Counsel System
Defender System X
Mixed System . | o X

9. Assuring Widespread !nvolvement of the Private Bar

The National Advisory Commission has concluded that, "“(A)n indispensable
condftion to the fundamental imﬁrovement of the defense éystem is the active
and knowledgable support. of the bar as a whole.”69 The private bar, because
of its prestige and influence in a community, can be an effective force in
protecting the rights of the criminally accused. The bar can assist in
achieving reforms in the ¢riminal justice system and obtaining funds to imple-
ment such reforms. To do this, however, they must be knowledgeable of the
problemé existing in the system. This requires either their active involve-
ment in the criminal justice system or, in.the case of a full defender system,
a close relatiOnéhfp between the bar and defenders.

Presengly, the private bar of Montgomery County are actively involved
in the.cr?mina} justice system as appointed counsel., 1t is a result of their
involvement in the criminal justice system that they became knowledgeable of
the need for reforms and have taken the initiative in seeking this technical
assistance. Regardless of what system Montgomery County chooses to provide

counsel to the indigent criminally accused, the active involvement of the local

69NAC, Courts, p. 264,
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bar musL be maintained.

The CAC system offers the capability of assuring the greatest involve-
ment of the private bar. There is probably no better way of develop%ng an
interest and awarecness of the criminal justice system and its problems than
providing wide opportunities for attorneys to participate in criminal litiga-

tion at reasonable rates of compensation. By coordinating the appointment

of cases, the CAC program can equitably assign cases to the entire panel of

N

attorneys. Additionally, it can assist in obtaining reasonable compensation

for appointed counsel. * ~ .
The major drawback of the full Defender System is that it usually fails

to involve the private bar in the defense of the criminally accused indigent.

" This often results in the inability of the defender office to achieve reforms

in the system or to obtain sufficignt funding to adequately meet the demands
of the system. The Mixed System, however, provides the best of both worlds.
It ensures the involvement of the private bar while providing the benefits
derived from the defender component as well.

Figure 9 displays the rated capability of each system to meet the cri-

terion "Assuring Widespread Involvement of the Private Bar' (1 reflects least

capability, 5 reflects greatest capability).

-

Figure 9: ASSURING WIDESPREAD INVOLVEMENT OF THE PRIVATE BAR (1)

i 2 3 4 5
Coordinated Assigned X
Counsel System
Defender System X
Mixed System X
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10. Resolving Conflict of Interest Situations.

® "The term 'conflict of interest' bespeaks a situation in which regard
for one duty tends to disregard another.,"70 Attorneys have an ethical obli-

o gation to avoid conflict of interest situations./!

K

Y"One of the cardinal principles confronting every attorney
in the representation of & client is the requirement of
complete Joyalty and service in good faith to the best of
his ability. In a criminal case the client is entitled
to a fair trial, but not a perfect one. These are funda-

@ mental requirements under the Fourteenth Amendment.

The same principles are applicable in Sixth Amendment
cases and suggest that an attorney should have no conflict
of interest and that he must devote his full and faithful
efforts toward the defense of his client."/?

® . The U. S. Supreme Court has stated that it is
. . .clear the assistance of counsel guaranteed by the
Sixth Amendment contemplates that such assistance be un-
trammeled and unimpaired by a court order requiring that
ocne lawyer shall simultaneously represent conflicting

a interests."
In the criminal justice system, the most common situation where a
conflict of interest may arise for an attorney is where he would be repre-
® senting co-defendants charged with crimes involving the same factual circum-
stances. This conflict might be expressed by either of the co~defendants or
by the attorney himself.
L& : : : :
", . .The potential for conflict of interest in represent-
ing multiple defendants is so grave that ordinarily a
lawyer should decline to act for more than one of several
co-defendants except in unusual situatious. . .''/
@ Another aspect to this discussion relates to the conflict that may

exist in relation to the establishment of good rapport between counsel and

‘ ’Oynited States v. Miller, 463 F 2d 600, 602 (Ist Cir., 1972)."
S /1See Code of Professional Responsibility, Cannon 5.
: Zjohns v. Smyth, 176 F. Supp. 949, 952 (E.D.Va. 1959).
72Glasser v. United States, 315 U.S. 60, 70 (1941).
1%BA Standards Relative to the Prosecution and Defense Function 3.5(b).
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client. It is not unusual for a defendapt,'for whatever reason, to take a
dislike to his attorney or vice~versa Under these circumstances, although
there may be |nsuffic:ent reason at law to move for w:thdraual of counsel,
stlll it makes sense to free-up the relationship and attempt a better one
whenevér possible. |

in either situation, a defense system should have the-fiexibility to
allow for the immediate substitution of qualified attorneys whenever the néed
arises. The Defender System.is the least flexible in ﬁandling this particular
problem. The defender staff works out of one office and is considered as
part of one law firm. Conflicts would have to be resolved out of the system
and the court would have to seek the assistance of private attorneys. The
defender office could prearrange for these conflicts and coordinate a list of
attorneys with the court. 1t is not, however, an ideal solution.

The Coordinated Assigned Counsel and Mixed Systems have equal capability
in resolving conflict of interest matters. With the CAC System, Tt is merely
s matter of drawing upon the next attorney on the assigned counsel panel.
lﬁ the Mixed System, the assigned counsel component can cover any conflict
matter that arises with the_defender office.

Figure 10 displays the rated capability of each system‘to meet the cri-
terion "Resolving Conflict of Interest Situations' (1 reflects least capability,

" 6 reflects greatest capability).

Figure 10: RESOLVING CONFLICT OF INTEREST SITUATIONS (1)

1 2 3 4 5
Coordinated Assigned
Counsel System . X
Defender System X

Mixed System : X




EXHIBIT 1: CAPABILITY OF PROVIDING COMPETENT DEFENSE SEﬁV!CES

A B c D E
o | COORDINATED .
CRITERION = 3 | ASSIGNED COUNSEL|  DEFENDER MIXED
5o SYSTEM SYSTEM SYSTEM
— >
1)

Rating/System Rating/System Rating/System

1) Provide counsel having exper=-
tise In the criminal practice > 2/ 10 5 [/ 25 5 / 25

2) Assure defendants immediate )
access to counsel » 3/ 15 5 [/ 25 L/ 20

3) Provide counsel with inves- : :
tigative and other support > 2/ 10 5 / 25 5 [/ 25
capabilities - :

LY Providz equitable compensation

for attorney time 8 5 /20 L7 16 5 /20
5} Develop and apply fair standards
for determining indigency g 3/ 12 b/ 16 5 /20
6) Assure professional independence
of defense counsel 3 5 . /15 5 _/ 15 5 /15
7) Monitor attorney performance’ 3. 2/ 6 5 / 15 h /7 12
8) Provide continuity of represen-
tation 2 5 / 10 5 /10 5 /10
9) Assure widespread involvement 1 5 / § 1 / 1 5 [/ 5
of private bar : '

1 fli i
10) Resolve conflict of Interest 1 5 / 5 9 /2 5 /5

sttuations

TOTAL SCORE 89 150 157
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RECOMMENDAT10NS
The National Center for Defense Management recommends the following:

THAT THE MONTGOMERY COUNTY BAR ASSOCIATION ESTABLISH A NOT-FOR-PROFIT

CORPORATION RESPCHSIBLE FOR THE CREATION OF A MIXED DEFENSE SYSTEM, CONSISTING

OF A DEFENDER OFFICE AND A COORDINATED ASSIGNED COUMSEL PROGRAM, TO PROVIDE

DEFENSE SERVICES TO INDIGENT CRIMINALLY ACCUSED.

Any one of the alternative defense systems presented in this report
would improve the provision of defense services to indigent criminally accused
in Montgomery County. The study has demonstrated, however, that the Mixed
System has.the greatest capability for providing competent defense services.
The study team felt that although the Defender System might cost less than
the Mixed System if appointed counsel receive the equitable compensation they
are entitled to, the benefit derived from the ipvolvement of private bar in
the criminal justice system justified ;he possible additional expense. The
structure and budget for this recommended system are presented earlier in

this report.

THAT THE NOT-FOR-PROFIT CORPORATION BE HEADED BY A BOARD OF DIRECTORS COMPOSED

3 REPRESENTATEVES FROM THE PRIVATE BAR, THE JUDICIARY, THE FUNDING SOQURCE,

AND THE CLIENT COMMUNITY. THE BOARD OF DIRECTORS' PRINCIPAL FUNCTION WILL

BE TO APPOINT THE CHIEF DEFENDER AND THE ADMINISTRATOR OF THE COORDINATED

ASS1GNED COUNSEL PROGRAM, AND PROVIDE GENERAL SUPERVISION OF THE SYSTEM.

The Corporation and its Board of Directors should be an independent

body in order to assure that the required professional indcpendeﬁce of attorneys
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is maintained. While its primary function will be to select and appoint the
directors of the two components of the Mixed System, the Board of Directors
will continue to monitor the performance of the defense system and advise
the.Chief Pefender and the CAC Administrator on improving the quality of
defense services. (The Chief Defender would be responsible for hiring the

balance of the staff.)

THAT THE BOARD OF DIRECTORS DELEGATE 75% OF THE INDIGENT CASELOAD TO THE

DEFENDER OFF{CE AND 25% OF THE INDIGENT CASELOAD T0 THE COORDINATED ASSIGNED

COUNSEL PROGRAM.

The study indicates that a 75%-25% distribution of the caseload would
be realistic at this time. Also, it appears to reflect the wishes of the
Montgomery County private bar. This pilot program could be initiated with
this distribution of cases and evaluated in the future to see if the percentage

should be modified.

THAT THE BOARD OF DIRECTORS MAKE APPLICATION TO THE JUDGE ADVOCATE, FORT

CAMPBELL KENTUCKY FOR THE CREATION OF AN ARMY EXPANDED LEGAL ASSISTANCE

PROGRAM (ELAP) AT FORT CAMPBELL TO ASSIST IN PROVIDING DEFENSE SERVICES TO

INDIGENT MILITARY PERSONNEL AND THEIR DEPENDENTS [N MONTGOMERY COUNTY.

The study indicated that a significant part of the criminal caseload

in the Montgomery County court system involved military personnel and their

dependents stationed at Fort Campbell. Establishment of ELAP at Fort Campbell
could assist in providing defense services to this large segment of the
Montgomery County population. The Board of Directors and ELAP officials

could make arrangements with the Montgomery County courts for military lawyers
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in ELAP to represent clients in the Montgomery County courts although the

lawyers might not be members of the Tennessee Bar.

THAT THE DEFENDER OFFICE DEVELOP AMD IMPLEMENT INTENSIVE ENTRY-LEVEL TRAINING,

INSERVICE TRAINING AND CONTIMUIHG LEGAL EDUCATION PROGRAMS FOR ALL STAFF

ATTORNEYS AND PRIVATE ATTORNEYS INTERESTED IN HAMDLING ASSIGNED CASES.

The study indicafes that training programs could be extremely uséfu]
in attempting to upgrade the quality of defense services in.Montgoﬁery County.
The defender office would be the mos; appropriate body to develop and super-
viﬁe such training programs. (NCDM has prepared a report on this subject for
the State of Vermont entitled “Development of an in-Service Training Program
for the Office of the Defender General, State of Vermont.''; copy is available

on request.)

THAT THE CHIEF DEFENDER AND THE CAC ADMINISTRATOR DEVELOP COORDINATED PRO-

EEDURES WHICH WILL ASSURE THAT ALL IHDIGENT CRIM!NALLY ACCUSED HAVE IMMEDIATE

ACCESS TO COUNSEL.

Such procedures should call for a defender staff attorney to be detailed
to the jall to provide initial interview of all defendants. Approprite dis-

tribution of cases to defenders and assigned counsel should follow.

THAT THE DEFENDER OFFICE SHOULD PROVIDE FULLTIME | IVESTIGATION AND OTHER

SUPPORT CAPABILITIES TO BOTH STAFF ATTORNEYS AND ASSIGNED COUNSEL.

The discussion on projected budget of the Mixed System presented earlier
in this report identified the need for such funds and gave an approximate
cost of investigators, equipment and combat services that would be required

in Montgomery County.
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viI11. THAT DEFENDERS AND ASSIGNED COUNSEL RECEIVE ADEQUATE COMPENSATIGN FOR THEIR

SERVICES,

It is suggested that the defender salaries identified in the section
on projected cost for the Mixed System be followed. The CAC Administrator
should develop a fee schedule for assigned counsel which equitably compen-

sates for their time.

{X. THAT THE DEFEMDER OFFICE BE RESPONSIBLE FOR THE CONSISTENT APPLICATION OF

FATR STANDARDS FOR DETERMINATION OF INDIGENCY TGO ALL DEFENDENTS.

The defender office, with its fulltime staff, is best suited for making
the initial determination of indigency of all defendants. The court could
review the decision of the defender office at the conclusion of the criminal

process for the defendant.

X. THAT MONTGOMERY COUNTY BAR ASSOCIATION MAKE APPLICATION TO THE TENHESSEE LAW

ENFORCEMENT PLANNING AGEMCY (STATE PLANNING AGENCY) FOR A GRANT TO ASS!ST IN

THE TMPLEMENTATION OF THIS RECOMMENDED PILOT PROGRAM.
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X
STATEMENT OF TRANSFERABILITY

PROACTIVE IHMPLICATIONS FOR TECHNOLOGY TRANSFER

The techniques used in the analysis of the basic criteria which
assist in the derivation of the comparative values of alternative legal
defense services systems have been comprehensively displayed and explained
in this report. Communities could, following this procedure, engagd in
comparative analyses for possible alternatives available to them and

derive similar value judgments.
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DANIEL, HARVILL, BATSON & NOLAN

ATTORMNEYS AT LAW
CLARKSVILLE, TENMNESSEE 37040

f) '\ TELEFHONE
F.E.HARVILL 15 August 1975 e / - !L-. y . BaFe5 01
RN T el .
D-t. MOLAN, JA. .('."‘) I}-\ , T ?’7" £ )L =
NLADA

2100 M Street, N.W.
Washington, D. C. 20037

Re: Public Defender Program

Gentlemen:

This office has been advised by Mr. Melvin T. A:«::;_JL
bund Project Director of Resource Center on Correctional Law
and Legal Services, that you would be able to give us some
information concerning the establishment of a Public Defender
Program in our local area.

Montgomery County, Tennessee, has a population of
about 65,000 to 70,000 people, and is the site of a major
military institution, Fort Campbell, Kentucky.

We have approximately 35 practicing attorneys in
Clarksv1lle, Montgomery County, Tennessee.

The State of Tennessee has no Public Defender Bill,
and has a very inadeguate system of compensation on app01nted
attorneys. Under the Rules of Court and State Law, the only
compensation for appointed counsel is with regard to felony
charges or juvenile delinguents charged with acts which, 1if
.committed by an adult, would be a felony, or in regard to
post-conviction habeas coxrpus provisions.

The maximum rate shall not exceed $30.00 per hour
for actual court time, with a maximum of $100.00 for each
day of trial. For time reasonably expended for praliminary
hearing or trial preparation, the maximum hourly rate shall
not exceed $20,00 per hour. The total maximum compensation
for all services in a trial or proceeding shall not exceed
the statutory maximum of $500.00. Out of pocket expenses
incurred in the nature of long distance phone calls, copying
charges, and the like, could be reimbursed, but travel cannot
be reimbursed without prior authorization of the trial Judge.

The Tennessee Bar Assoclation has sponsored a
Public Defender Act for several terms of the legislature,
but to no awvail.

NATIONAL GENTER FOR
DEFENSE MANAGENENT

AUG 181975

ROUTE 10: o
THESN [0: FOR
COPIeS 10: . ok




NLADA ‘ B L 15 August 1975
Washington, D. C. : Page Two

We are in the process of accumulating statistics
from our local Bar in an effort to secure a local Public
Defender which would reguire certain local funding through
our local government agency. These statistics are not fully
available, but the current status of cases pending in our - j’
local Criminal Court are a total of approximately 290, of
which in excess of 70 are indigent cases. This does not
include the juvenile cases nor does it include the matters
currently in our Court of General Sessions and awaiting
Grand Jury action. We have just completed a term of Criminal
Court and the Grand Jury has not yet met. Thus, once the
Grand Jury meets, we will have a considerable higher load of
cases and the same proportion, if not greater, of appointed
cases.

—
.

We, at this time, do not have a record of any of
the misdemeanor cases which require counsel in our Court-of
General Sessions, pre-Grand Jury level, and matters which
are handled without Grand Jury intervention. Also, it is the
policy of our Judges to appoint counsel for all, whether
felony or misdemeancors. In addition, there are a certain
number of c¢ivil indigent cases requiring appointments.

Mr. Axilbund has advised us that your organization
would have pertinent material and the ability to provide
technical assistance regarding the establishment and funding
of a new Public Defender Fund for our county.

+

-Wé are giving you this overview of our preoblem so
that you may better evaluate the type of program that would
be needed and what might be available.

Any information which you could furnish us in this
regard would be greatly appreciated. -

Yours very truly,

DANIEL, HARVILL, BATSON & NOLAN

' »/ ;7 /

By: . //,,’
- 4;%%{2?’,/’" Z

FEH :mw



Court's Specialist

Tennessee Law Enforcement Planning Agency
Suite 205, Capitol Hill Building

301 7th Avenue North

Nashville, Tennessee 37219

Dear Sirs:

I am serving as President of the Montgomery County Bar Association
during the current year. I have been directed by the Association,
pursuant to a resolution unanimously adopted September 4, 1975, to
write you to request technical assistance through your agency from
the National Legal Aid and Defender Association regarding a study of
the effectiveness of the appointed counsel system in Montgomery County
and the Icasibility of a public defender program.

We have had considerable discussion about the use of appointed
counsel in criminal cases among the members of our Association. As a
result of this, a committee was avpointed to study our present system
and to investigate the possibility of a public defender system in our
county, A Mr, William R. Higham, Director of the National Center for
Defense Management in Washington, visited our Association two weeks
ago and explained services of his office which we feel would be ex-
tremely helpful to us in determining our needs. As & result of this
committee's deliberations, the Bar Association has authorized me to
request the services of Mr. Higham's office and has authorized an
expenditure of up to $300.00 from Bar Association funds in order to
provide the ten per cent hard match required to obtain this technical
assistance,

Therefore, we request technical assistance from this office and
request that you approve our appiication and forward it through the
necessary channels in order to enable us to obtain this technical
assistance. Specifically, the dasired cobjectives of such technical
assistance would be as follows:

(1) The compilation of statistical data with reference to
the nunber of indigents now coming through the General Sessions,
Juvenile and Criminal Court systems of Montgomery County.



Court's Specialist
Page 2 . . .

(2) A study as to the mumber of man hours spent by appointed
counsel in order to effectively represent indigents in the court system.

(3) A projection as to the number of indigents who will be
coning through the court system in the future and as to the mumber of
man hours requived to effectively represent them.

(4) A study of the effectiveness of the present system of
indigent representatlon with a projection as to its continued effective-
ness. :

(5) A listing of the alternative methods available and
feasible for handling the representation of indigents in the Criminal
Court system and a recomnendation as to the most feasible method
among the alternatives.

(6) In the event a public defender system is reconmended,
a study of staffing reguirements,; possible sources of funding, a
system of governanc; and other related matters.

We trust your office will act favorably on our request and expedite
this request as quickly as possible., If you reqguire auy further infor-
mation, please do not hesitate to call on me. By cavbon copy of this
letter, I am advising the National ngul Aid and Defender Association
of our reguest. .

T .
Yours very truly, “\ : o~

1/‘/ «—-a_.wf—n_-rc;c-‘/k
. John Raehardson ‘
JR/ph 7 B -

CC: National Legal Aid and Defender Association
Suite 601

2100 M Street, N. W.
Washington, D. C. 20037

&

CC: Mr. William R, Higham, Director
National Center for Defense Management
2100 M Street, N. W.
Washington, D. C. 20037



. STATE OF TENNESSEE
LAW ENFORCEMENT PLANNING AGENCY .

SUITE 208, CAPITOL HILL BUILDING
301 SEVENTH AVENUE, NORTH

-

4G W, NORWOOD .  NASHVILLE, TENMESSEE 37219 _ JOHN H. LOWE
THRECTOR . . DOYLE WOOD

{615} 74}1-3521 ASSISTANT DIRECTORS

Sept. 23, 1975

Bi1l Herndon : T T

Lav Enforcement Assistance '
Administration

730 Peachtree St., NE

Atlanta, GA 30308

Dear Mr. Heradon:

Enclosed is a request for technical assistance from the Montgomery County
Bar Association, Clarksville, Tennessee, This request is for a study of the
appointed counsel system in that county and an opinion as to whether a public
defender office in the county would provide better service. Assistance is
requested from the National Legal Aid and Defender Association.

I would like to pass this request to you as well as place my endorsement
on this study. We are in a position in this state whereby we are interested
in vhether a public defender system or court appointed counsel would be best
statewide. It is further requested that this study be done in such a way that
the same format might be adopted for a statewide study or im certain designated
areas.

- Your prompt attention will be appreciated.

Sincerely,

oyl Sl

Gary V. Stewart
Criminal Justice Planuer

encl,



STATEOFTENNESSEE
LAYW ENFORCEMENT PLANNING AGENCY

SUITE 208, CAPITOL HIiLL BUILDING
301 SEVENTH AVENUE, NORTH

NCIS W. NORWOOD : : ENNESSEE 37219 . .- JOHN H. LOWE
DIRECTOR NASHVILLE, TERTIC . DOYLE WOOD
(615) 741-3521 ASSISTANT DIRECTCRS

Sept. 23, 1975

National legal Aid & Defender

Assn.
Suite 601
© 2100 M Street, NY SECEIVED SEP 2 61975

Washington, D.C. 20037
ATTN: William Higham
Dear Mr. Higham:

In reference to our conversation 9-21-75 concerning the Montpomery County
Tennessee technical assistance request, enclosed is correspondence pertinent
to that request.

Sincerely,

Gary V. Stewart

Criminal Justice Planner
tm
encl.
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LEAA FORM lSé‘f’/lZ {(10.73) REFLAéE.S LEAA FORMS 1331/4 AND 138t/0
DOJ-| WHICH MAY BE USED UNTIL SURPL YIS EXHAUSTED,
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PERSONAL RESUME

William R. Higham

] EDUCATICH
Law School: Hastings College of Law (University of
California) 1949-1352 (Bachelor of Laws degree}.
College: Oregon State University, 1945-1949,
(Bachelor of Science degree in General Science).
High School: Diocesan College, Capetown, South Africa.

Graduated in 1944.

H EMPLOYMENT AND SELF EMPLOYMENT (1956-1975)

December 1974 Director, National Center for DafTense

to present Management, 2100 M Street, N.W., Suite 601
Washington, D.C. 20037
As director of this Naticrnal legal Aid and
Defender Association {hereafter referred to
as MNLADA)-sponsored, LEAA-funded program,
duties are to achieve the fulfillment of
stated project goals. These include the
furnishing of management assistance to
defender organizations, the conducting of
feasibility studies and evaluations, the
sponsorship of management training programs
for defender managers, the development of
management systems for defender offices, and
related functions. Supervise two professional
staff, two clerical staff, numerous consultants.

November, 1966 Public Defender of Contra Costa County

to November, 1974 Caiifornia, §0] Pine Strect, Martinez,
California 94553
As first public defender of this 570,000
population county, was responsible for bringing
the office into being and managing it from its
initial size (one office location, eleven
employees) to its size in the fiscal year 1974~
75 {four branches, over sixty employees, $1.3
million budget). ' :

April, 1966 Private Practice of Law, 423 Cumberland
to November, 1966 Strect, Pittsburg, Califarnia
General practice of law, with emphasis on
criminal dxfense practice.




February, 1958
to March, 1966

October, 1956

to February, 1958

PRIOR COMSULTAMCIES

1972

1973

1973

1974

1974

Deputy District Attorney for Contra Costa
County, California, 100 -27th Street,
Richmond, California

At time of leaving, was Deputy-in-Charge of
Richmond Branch Office, supervising a staff
of about seventeen persons.

Private Practice of law, 1766 lLocust Street;
Walnut Creek, California ‘
General practice of law.

To Courts Task Force of National Advisory

Commission an Criminal Justice Standards
and Goals (through NLADA).

Co-authored a draft of proposed defense standards

for the U.S., many of which were incorporated
in the final text adopted,

To Alaska Public Defender Agency {through

NLADA and Criminal Courts Technical Assistance
Project of American University).

Conducted evaluation and engaged in management
consultation.

To Massachusetts Defenders Committee (private

consultation}.

Subject matter dealt with forensic photography
and use of visual aids in trial, and systems
to resources necessary to effectuate such use.

To Vermont Defender General'ls Office (through
NLADA and Criminal Courts Technical Assistance
Project of American University).

Conducted evaluation and engaged in management
consultation.

To Seattle-King County Public Defender
Association (through NLADA and Criminal Courts
Technical Assistance Project of American
University}.

Developed a request for proposals to Conduct
an evaluation of Indigent defense services

in Seattle-King County, Washington.




v

RELEVANT ACTIVITIES

Chairman, Defender Committee, NLADA, from November, 1973 to November,
1974, HMember of Daefender Committee from 1971-1974; served on and/or
chaired various defender subcommittees before and after that time,
including subcommittees on NLADA dues structure, NLADA bylaws, defender
standards, defender membership, and death penalty.

Member, Board of Directors, NLADA, HNovember, 1974 to present.

President, California Public Defenders Association, from September, 1972

to May, 1974. Previously served terms as First Vice President, Second
Vice President and Secretary Treasurer. As President, personally
supervised the Association's legislative program during the months that
the legislative chairman was heavily engaged in representation in a
major case. Testified as the Association's representative before both
the California State Senate Judiciary Committee and Assembly Criminal
Justice Committee in hearings on restoration of the death penalty.

As the Association's first Secretary-Treasurer {two terms), was responsible
for drafting its bylaws and articles of incorporation, incorporating it,
and doing all things necessary te place it on a sound financial footing.

.- Hember, Board of Directors, MWestern Regional Defender Asscociation,

1972~1974. Mas responsible for drafting the bylaws and articles of
incorporation of this association and incorporating it.

Chairman, Judicial Process Committee, and Member, Board of Directors, of
the Criminal Justice Agency of Contra Costa County, from 1971 to 1974,
This agency was responsible for reviewing grant applications for funding
of projects in the county out of such county's allocation of LEAA money
received through California's state block grants. :

Pelegate to and Discussion lLeader at the Naticnal Conference on Criminal
Justice, Washington, D.C., in January, 1973. Chaired panel discussions
on National Advisory Commission Standards for the defense.

Member, Board of Directors, Contra Costa County Mental Health Association,

(T971-1973).
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AWARDS

Reginald Heber Smith Award.(DeFender)

- By NLADA, November 16, 1974 ' .

ARTICLES AND PAPERS

"The Defender Office: Making Managers Out of Lawyers'; paper given at
American Association for Advancement of Science meeting, Mew York, MN.Y.

January 31, 1975.

BAP. ADMISSIONS

Admitted to practice in California on June 16, 1955, including admission
to practice in United States District Court for Northern California and
Ninth Civcuit Court of Appeals. U.S. Supreme Court admission on October

23, 1967.

Certified in California as Criminal Law Specialist.

ORGAMIZATIONAL MEMBERSHIPS

National Legal Aid and Defender Association

California State Bar Association

California Public Defenders Association (Honorary Life Member)

California Attorneyé for Criminal Justice

MILITARY SERVICE

U.S. Navy, World War [}
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CATIONAL DATA

\OFESSTONAL EXPERIENCE

GUSTAYV GOLDBERGER
1401 Highland Drive
Silver Spring, td. 20910
(301} 585-7177

Elementary Schools:

Secondary Schools:

Colleges:

Post Graduate:

City of Akron:

City of Akron:

Summit County Ohio:

Private Practice:

Project Director:

Deputy Director:

Pﬁblic Schools

Copenhagen, Denmark 1940-43
Gothenburg, Sweden  1943-45
Montreal, Canada 1946-47

Matriculated High School

- McGill University - Montreal, Canada

Attended Private School - Montreal, Canada

MeGill University
Montreal, Canada 1951-53

Sir George Williams University
Montreal, Canada
B.A. 1957

Rutgers -~ The State University
School of Law

New Jersey 1957-61

J.D. Degree

Northwestern University

School of lLaw

Short Course for Prosecutors 1965
Assistant Law Director 1963-64
Chief Prosecutor 1964-66

Assistant County Prosecutor 1966-67

Erickson, Sheppard, Goldberger & Wheeler
Akron, Ohio 1966-67

Goldberger, Thomasson, Lane & Rosenblithe
Akron, Ohio 1970-75

0.E.0. Legal Services
Summit County, Ohio
September 1967-70

Summit County Public Defender Office
Akron, Ohio 1974-75
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BERSHIP

{ITTED TO PRACTICE

ARD

BLICATIONS

»STGHMENTS

Associate Director: HNational Center for Defense Management
National Legal Aid and Defender,
Association
Washington, D.C. 1975 to present

American Bar Association

Dhio Bar Assoclation

Akron Bar Association

A.T.L.A,

Judicature Socliety

District of Columbia Bar Association

Ohio Bar 1963

U.5. District Court
{(Horthern District of Ohio) 1964

U.S. Supreme Court 1968

D.C. Court of Appeals October 8, 1975
Public Service Award: Summit County Prosecutor 1968

legal Aid Divorces - A Practical Approach
American University Law Review
Volume 20, Number 1; August 1970 .

Book Review

insanity Defense, by Richard Arens
University of Akron Law Review
Volume 7, Mumber 3; Spring 1974

Reactor: National Colloguium on the Future of Defender
Services, January 1976

Study Team o El1 Paso, Texas Defense Development Study
Captain: lowa Defense Development Study
¢ Evaluation of Omaha Alternative to [ncar-
ceration Project :
e State of Oklachoma indigent Defense Feasibility
Study ‘
¢ Evaluation, Public Defender Office,
New Hampshire :

@



PERSONAL  RESUME

PRESCOTT EATON

'6/18/75

Personal Bicgraphy

Born January 29, 1930, in Seattle Washington. Lived in Seatile, Washington
to age 23. Entered U.S. Arwy Octaber 2, 1953 and served until voluntary retirement
June 1, 1975 as a Lieutenant Colonel. Served in positions of responsibility
at military installations throughout the United States, in Greenland, Euro*:e,
Vietnam and Laos.

+

Fducation _
High School: Shawnigan lake, British Colurbia (graduated 1943)
 College: Washington State College (1949-1951)

University of Washington (1951-1853)
Bachelor of Arts in Anthropology

Eastern Washington State College (1965-1967)
Master of Science in Psycholouy

Relevant Positicns Held

Associate Directoxr, Managemsnt Programs, National Center for Defense
Management, 2100 M Street, N.W., Washingtcn, D.C.  (4/21/75 to present)

Assistant Camptroller, Military District of Washington, Washington, D.C.
(June 7, 1974 to April 20, 1975)

Executive Officer, Support Element, Defense Attache Office, Vientiane,
Iacs  (Januwary 16, 1974 to June 6, 1974) '

Executive Assistant (Secretary of the General Staff), Comander, U.S.
Army Criminal Investigation Command  {(Rpzil 15, 1973 to December 15, 1973)

Graduate Faculty Member, U.S. Ay Camand and General Staff College,
Fort leavenworth, Kansas ({(June 6, 1970 to May 15, 1972)

Professional Training
Autamatic Data Processing Theory/Applications  {(Jan-June, 1970/Cctobexr, 1970}

Operations Research/Systems Analysis Executive Course  (November - Decenmber, 1°
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-

Professional Training cont'd,

Application of Behavieral Science Models for Managemsnt, U.S. Department
of aAgriculture Graduate Schcol {October, 1974)

.Ofganizational Menberships

Arerican Psychological Association (2PA)

Division of Industrial - Organizational Psychology (Division 14), APA
American Soclety of Military Camptrollers '

Association of Legal Administrators

Psi Chi (Psychology Honorary)

American Society of Association Executives

Association for Systems Management

Awards
Iegion of Merit, Bronze Star

Maritorious Service Medal, ALr
Medal, Army Canrendation Medal (three awards)



MALVINE NATHANSON
3 Spruce Street
Boston, Massachusetts G2100
617-723-1651

EDUCATION: Duke University, B.A. 1962. Major in history.

A Columbia Lew School, J.D. 1965,

ADMITTED TO BARS OF: Commonwealth of Massachusetts, New York State,
United States District Courts for the Southern District of New
York, Eastern District of lew York and District of Massachusettis,
United States Courts of Appeals for the First and Second Circuits,
United States Supreme Cours. :

EMPLOYMENT EXPERIENCE:

January 1973 to present: <Chief Appellate Attorney, Massachusetis
Defenders Committes.

In this position, I have responsibility for the appellate, post-
conviction and law reform cases handled by the Massachusetuvs Delfenders
Committee, a state-wide public delfender agency. The Appeals Division
stalf has at present twelve atftorneys and ths staflf is generally
supplemented by three or four students at any one time. As Cnhiefl
Appellate Attorney, I have primary responsibility for hiring, firing
and staff evaluations, coordination with law student programs,
guality and cuantity control of a1l work done, and training and
continuing educaticn. ’

January 1969 to December 1972: Attorney with Criminal Appeals
Bureau of the Legzl Aid Society of the City of New York. (In
January 1972, 1 was appointed Assistant Attorney-in-Charge of the

Criminal Appeals Bureau.)

In addition to carrying an appellate caseload, I supervised
the appeals handled by the approximately 25 attorneys in the office
and in addition harndled case assignment and oversaw procedural
progress of each case. I-also assisted in the training of new
staff.

January 1968 tc December 1963: Law Clerk to Honorable Charles D.
Breitel, then Associate Justice, New York 3tate Court of Appeals.

January 1966 to December 1967: Attorney with Criminal Appeals
Bureau oIl the Legal Aid Scclety of the City of New York.

Briefing and arguing appeals {rom criminal convicticns and
post-conviction applications in New York State appellate courts;
habeas corpus applications in federal courts.



PROTFESSIONAL ASSOCIATIONS: Massachuseétbts Bar Association
Boston Par Association
American Bar Asscciatdion
National Legal Aid and Defender Assoclation

OTHER EXPERIENCE: | . ‘

During the fall of 1974, the Appeals Division was the subject
of a management study by the Tirm of Touche, Ross, Inc. With the
management consultants, I analyzed the-cperations of the office,
and prepared and implemented new management and statistical systems.



APPENDIX C

Indigent Defense

by Gary V. Stewart
Criminail Justice Planner
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Aty court. Tlor just the Zirst 6 mouths of 1975 the program bas defended 1,338
ndigents in crimninal courts, 239 ia genecal sessions courts, 2,418 in city
ourts and 400 in juvenile courts.

In letvo~tashville the puhlic dufender propgrom is staffed by 10 full- cime

sistants and 4 criminal investizsotors. Table illustrates the breakdow and
oeload of the cffice and shoaa hew the work has become wmore demanding ecch
'ear. ' ‘ .

1971 1972 1Q?3 1974
RIMINAL COUR 00 905 _ l 162 1,450
CRERAL SESSIQWS COURT 726 1,542 . 5,502 7,717 .
\ TOTAL 1,626 2,447 6,664 9,167
The Jdndigent defense prozram in Kromville conducted by the Legal Clinlc of
he University of Tennessee Colless of Law provides defense services to about 90%

f all indigent defendanis in the lower criminal courts not of record, and to
bout 30% of 211 indigent cases in the criminal courts; mest of these be;

clouy cases. Assigned counsel handle the romainingz cases in the criminal bourts
nd lower courts, The following table shows the casclozds for the past four years.

YEAR # OF CASES

1971 765
1972 1,181
i 1973 1,444
1974 1,270 )

t is felt by the director of this program that adeguate representation is pro-
ided and that the pregram has specded up the trial. Another important feature
f this program is the conLlnucd rise in the number of people stegred into .-
chabilitntion by thz progran, ’ o

In Andersen County the public defender program is stafled by one part-time
efender, and he is not aided bv a criminal investigator. The following table
hows a brealdown of the cascload for this defender for the last thirce years.

1972, 1973 1974
EWERAL SHSSIONS COURT 100 7 . 108 112
RIMINAL COURT . .40 45 50

The public defender office in Hashington County is staffed by one full-time
ublic defonder and no criminal investigator. The caseload for this office is
eperied to be abeout 174 cases in 1973 and 182 cases in 1974,

The Hctroﬁolitan—l:shville Juvenile Court has representation by a publice
cfender in connection with their block grant frem the Tenncssee Law Enforcement
launing Commission. All of the above mentianed nublic defender programs are
upporled by pronts Lrom TLEPC cxecept the Vemphis-Shelby County progran.



Attorneys appointed by the court ave allowed payment from the stale according
o TCA 40-2022 wiuch states that attorneys so appoluted, other than public
efenders, shall be entitled to reasoanble compensation for thelr services,
to and at the triai of the cause and shitil Le entitled te reimbursement

both
rior
or their reasonable expenses in accovdance with the rules of the Supreme Court.
he reimbursement shall not exceced $100 fovr cach day of twyial with o maxinom
ompensation for any onc trial or procceding in the trial court of $500.00.

During the past few years, statewide public defender programs have been
roposed to the Legislature, altkough until 1975 all proposals had been rejected. .
e 1975 proposal received little support but did receive cnouch whereby it has
een placed in a covmittes in order to do further study and develop a better
wwogras., The proposed legislation supports the start of a statewide system and
11lows for pilot programs to bezin in f£iftecn arcas. Support is building
md possibly by the legislative session in 1976 passage of an acceptable bill

istablishing a statewide public defender systeonm will be acceompiished. The staif
rescarch,

£ the Tenuessce law Enforceuent Planning Commission are providing
conducted,

lata, and any other needed assistance in the study presently being



o £ AL Joeils

STATE TNDIGENT DEFENSE FUND

REPRESENTS MONEY PAID OUT TO COURT . _.oommoei— =
APPOINTED ATTORNZYS AXD IS BASED ON

1974 FIGURSS REPRESENT MONEY PAID OUT

FOR A 12 MCNTH PERICD

THE CALENDER YEAR

19753 FIGURES REPRESENT MONEY PAID QUT -

FCR A § MONTH PERICD

FIGURT A FIGURE B

JUDICIAL CIRCUIT # 0F CASES MONEY EXFPENDED JUNTCTIAL CTIRCUTITS v OASES ICNEY EXPBRDED

1 92 $ 10,300 1 .25 $ 5,030 |
2 36 3,625 2 10 1,000
3 1,383 20,890 3 133 11,950
4 102 13,09 A 70 7,570
5 131 15,855 5 7 2,720
6 666 71,0062 6 - 346 38,468
7 L7 4,345 7 27 4,245
8 29 3,088 8 22 1,779
9 141 14,638 9 80 " 6,425¢
10 45 8,400 10 26 5,309
11 77 12,800 11 55 9,885
12 70 6,165 12 45 3,760
15 110 6,865 13 51 8,275

(cont.)



TABLE (cont.)

1974 FIGURES REPRESENT MONEY PATD OUT . 1975 FIGURES REPRESENT MONEY PATD OUT

FOR A j.:?._ MONTH PZRICD . FOR A 9_ MONTH PERICD
FIGURE A ‘ FIGURT T
JUDICTAL CIRCUIT  # OF CASES  MONEY EXPENDED JUDICIAL CIRCUITS  # GF CASES  NMONEY EXPENDED

14 o4 § 5,600 - 14 &3 $ 2,200
15 19 1,400 | 15 o 10 2,250
16 138 9,450 16 52 4,711
17 127 17,850 17 .99 12,896
13 66 10,133 B ¥ 31 " 3,375
19 _ 21 2,894 19 5 1,025

20 . 105 9,600 ' ' 20 77 '9,208
21 30 3,550 . . 21, 21 1,935
22 45 3,116 22 22 1,725
23 109, 11,754 23 47 - ~ 3,900
24 . 190 16,180 2% | 37 2,960
26 . °2 . 6,310 - 26 ~ &1 3,440
Supreme Court 132 27,667 28 5 . 1,071

Criminal Ceurt . S
of Appeals . 29 . . ) 42 3,550
SUBTQTAL &.,097 § 317,131 : _
Supreme Court - 69 16.676
ccA

SUBTOTAL 1,568 0§ 1843338



TABLE (cont .

MONTY PATD TO PUBLIC DEFENDER PROCRAMS - MONEY PATD TO PUBLIC DEFENDED PROGRAMS
wASHINGTON COUNTY . 3,200 B " METRO - NASHVILLE - 36,050
AYDERSON COUNTY 556 o : MEMPHIS~SHEIDY CO. 156,150

. SUBTOTAL ~ § 192,200
METRO - NASHVILLE. 43,950

TOTAL  § 376,538
MEMPHIS=SHELBY CO, _196,450
SUBTOTAL  § 244,156

TOTAL $ 561,287

TABLE
SELECTION METHOD FCR INDIGENT DEFENSE~-CIRCUIT COURT~-1974 o
METHOD NUMBER OF COURTS USING N
At Randon From All Attornecw in County GO0
From Prepared List of Volunteer Attorreys 12

From Legal Aid Agency or Voluntar

Defender's Office ’ "0 '
Publie Defender : ’ 4
Other ‘ 1

* These categories are not disecrect, as some courts may use more. than one
methed to sclect defenders.,



TABLE .

HETIHOD OF SELECTING INDIGLNT DEFLNSE
COUNSEL-GELNERAL SESSICHS COURIS-1974%

RUMBER OF
METHOD OF SEIRCTIC . coumts usitc

| B

M

At random from all attoruneys

in county 73

From a preparcd list of
. voluntcer attorneys 23

H

From a legal aid ageney o

voluntary defenders office 1
Public defender | 5
other SR T :
TOTAL RYSPONSES 104

* These categorias may not te discrens as some Courts may usc more than
ne method of selecting indigent counsel,

-

TABLE

SELECTION 1DITHOD FOR INDIGENT DEFENSE-JUVENILE COURT

1974
MUTHOD ¢ or counTs usTiG
At Random Trom all Attorneys in Co. . 67
From Frepared List of Volunteer Attorneys ' 21
From iegal Agé Agency or Voluntary Defender's Office 3
Pub]iic Dcf.cmdcr ’ 2
Other " . 0

F 4

These catepories are not discreet, as some courts miy use morve than one
c¢thod Lo select defenders. . '



APPENDIX D
Fee Schedule for

San Mateo County, California



L e I N R T

MUNICIPAT, COURT

1. ADPEARANCE AS ASSIGUED COUNSET, 0N ARRATGUNENT CALDNDAR

A. Arraignment calendar (two hours or less)

Should a case Lo assigned and closed on the
same day, the assigned attorney is entitled
to Dill $40.00 per closed casc in addition
to the arraignment calendar fee up to a max-
iimum of iwo closed cascs per arraignment cal-
endar. Pleace submit hills for cases closed
at arraignment calendnrg even if the number
of closed cases it in cicess of two.

Bills for closed cases are to bhe submitted
separate from the bill for the arraignment
calendarx, .

B. Appearance on arraignment oalendal in all
municipal courts may be billed at $565. GU if
the assigned attorney is regquired to spend
more than two hours on said calendars and
iff sald attorney is unable to Lill for
glosing an agssigned cone on the same day
as the arraignuent - catendar.

-

2. NON~-TRIAL, NOU-DRELTMIITARY HEARING FELS
In the event & case is dlvposed of wlthou trial,
preliminary hcarlqg or motions.
NOTE
C - Only these attorneys specifically assigned to

arraignment calendars are entitled to receive
arraignment calendar fees

NO ADDITICHAL FEES VILL BE ALLCWED WHERE FELON- -

IES ART REDUCED TO HISD AEATIORS

All attorneys are again azdvised that fees on
closed cases should be billed promptly.

YNO AYMENT WILL BE MADE FO? ATTOANEY'S BILLE
SUBMITTED AVTER SIXNTY DAYS AFTER PROFESSIONAL
SERVICES ARDE COUCLUDED UNDER THE ASSIGHLED
COUNSEL PROGSIAM, " {(Board of Dlrcctorc Resolu-~
tion - August 8, 1069) ;

. $40.00

65,00

40.00



1538.5 P.C., MOTPION

Separate hoarings on 1533.5 motions (i.e. not
combined with a preliminary hearing) during
vihiich a witness is sworn and testifies can be
Pbilled as follows: ‘

A.  Hearing requiring two hours or less

B. Hearing requiring more than two hours
Half bay
Full Day

C. 1538.5 motion, written points and
: authorities only

D. 1538.5 motion, with points and auth-
© orities, combined with Preliminary Hearing,
plus preliminary heazring fee

-

PRELIMINARY HEARING

L. Hearings requiring two hours oxr less
B. Hearings reguiring more than two hours

Half Day
Full Day

PRE-TRIALS

Appearance alt a pre-trial or setting conference
may be compensated at the rate of $25.00 under
the following circumstances:

A. The appearance concumes in excess of an
hour, AND

B. A further appearance ox sppearances are
reguired subseqguent to the day of the con-
ference to conclude the case (e.g. sentence,

~dismissal) ' :

TRIAL TGS

A. One-half day of court trial

B. One day of court trial {(not to esceed total
of $330.00 per case without prior approval
by the Private Defender OfFfice)

60.00
75.00
110.00
50.00
25.00

60,00

75,00
110,00

25,00

75,00

110,00



Fee Schedule
-3

‘C. One-half day of jury trial 75.00

D. Jury trials are payable at the rate of
$130.00 per day for trial for the first
five full days. (Not to exceed a total of
$600.00 per case without the prior approval

by the Private Defender Office) 130.00

E. Separate appearance for sentence following .
trial _ 25,00

When a case originating in the municipal court
ig certified to the superior court (ec.g. mental
competency, MDSO, juvenile)} for further proceed-
ings, it is not in a condition te be bhilled as
a nunil matter until one of the following occurs:

A. It is finally disposed of in the superior
court;

B. It is vemanded to the municipal court, and
thereafter finally disposed of in said court;

C. Tt remains under superior court jurisdiction

for in excess of 30 days after a commitrment
is cffccted.

7. MISCELLANEOUS

A, Return for alleged violation of probation
or diversion conditions:
Within 91 days 25,00
After 91 days . 40,00

B. Miscellaneous motions supported by wrii-
"~ ten points and authorities 25,00
BExtended hearings will be at the same rate
as provided for 1538.5 motions in lieu of -
above fee,

NUMBER O APPLARRNCES

In those instances in which an attornev must make
more than three appearances in addition to the
arraignment oppearance, to dispose of a case, he
may bill tne additional total sum of 525.00 for
-the subsequent appearances in excess of three,
broviding the appearances in cxcess of three are
pokt in_thomgaless hilloble upder othar proy: sions
of Pnlh conodile. Tne pol Lemeion of this gection
relabtes o cascs in which tha attorncy could not
reagonably avoid the repeated appearances.




Fee Schedule

-

.

The recammended maximus fee to bhe billable for

any one casae, in the event a case is closed

without trial (court or jury) including all

motions and appearances J 125.00

The administrator is authorized to approve fees
exceeding the maximum up to $50.00 where circum-
stances warrant: fea beyonrd the maximum allowed
by thizs schedule nust be approved by the Special

Fee Commititce.

A further suggestion is that assigned counsel
remember that their fellow assigned attorneys
dare appearing in all courts in the county and
would -be able to make special appearances on
behalf of their fellow assigned attorneys if the
client, district attorney, and the court have
been properly advised, and if the matter entails
nothing more than a routine continuance.

SUPERTIOR COURT

L.

HOW-TRIAL APPEARANCE FEES

A. All arraignments will be handled by the ofifice
of the Administrator, Routine continuances
-will also be covered by this office provided
aniple notice is given to this office .and the
defendant. All first appearances for PC
1367-88 (appointment of doctors) and WI 3050-
51 will be covered by this office, as will
rPC 859a only when the P.0O. advises his report
is not available and must request a continu-
ance, In all instances a Supericor Court Mamo
must he provided to this office with instruc-
tions. ALl atiornevs ave cxipecitsd in Sunsrior

Court at the tim=s a nplea oif gulliy is entered

and at the time of sentance,

B. :995 P.C, MOTIOW

Separate appecarances orn 995 motionz supported
by written points and authoritiecs 50.00

C. 153285 P.C. MOTION

Separate hearings on 1538.5 motions during
which a witness is sworn and testifics may be
billzd az follows: '
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Schedule

1. IHearing requiring two houl's or less

2. Hearing reguiring more than two hours
Half Day
rFull Day

3. 1538.5 motion, written points and
authorities only

PRE-TRIALS

A fee of $25.00 is allowable to attorneys who
miast attend pre-trizl conferences in superior
court. 7The $25,.,00 fee is {he maximum allowed
for pre-trial conferences regardless 1if the
attorney has to attend one or more pre-trial
conferenceg, (If. combined with anothe) proceed-

ing,

e.¢. 1L538.5 P.C., 595 P.C, motions, which

itself is compensated, the pre-trial fee is not

payable unless additional separate pre-trial appearance

Or appearinces are Necessary.

TRIAL FERS

A.

B.

C.

D.

One-half day of court trial

One day of court trial. (Not to exceed total
of $330,00 per case without prior approval of

the Private Defender Office)

‘One~half day of jury trial

Jury trials are pzayable at the rate of $130.00
per day for trial for the first five full days.
(Not to exceed a total of $650.00 per case
without the prior approval of the Private
befender Office) -

Separate appearances for scntence following
trial.

OnJV in those instances when a case goes to-

trial, a fee of $25.00 is payabhle to an

attorney if through no fault of his cwn, he

is forced to trail and muast appear on a date,
or dates, other than the date originally set
for trial, : '

60.00

75.00
110.00

50.00

25,00

75.00

110.06

75.00

130.00

25.00

25,00
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4, MISCELLALIZOUS

1
A, Return of defendant to court following suspen-
sion of proceedings undey 1203.03, 1357-68,
3050-51 and 11083 rc, 6300 et. scg W&I Code,
. revocation of probation, revocation of diver-
sions

If more than 91 days after comnitment requir-
ing new appoiniment

If less than °1 days afiter commitment, not
reguisring new appointment

B. Miscellaneous motions supported by written
points and authorities

Extended hearings will be at the same rate

as provided for 1538.5 motions in lieu of
above fec, : :

NUMDER CF APPEARATCES

In those instancas i
a

n which an at rney mast make
more than thiee appzarancos in zﬂ ition to the
arraigmeent appaarances to dispese of a case, he
may »ill the additcional total sum of $25.00 for
the subseguent appzarances in excess of three,
providing the ampearances in excess of threg are
not in thomselves bhillable un@g; other provizions

of this schedule. The Dp;ication of this section

relates to cases in which the attorney could not
reasonably avoid the repeated appearances.

The recomrended meximum fee to be billable for any
one case, in the evenlt a case is closed without trial
(coult or jury) including all motions and appearances
iss

The administrator is authorized to approve fees
exceeding the maximuam up to $50.00 when circwon-—
stances warrant; fees beyond the maximum allowed by
this schedule must be approved by the Spaial Fee
Committec.

5, MYISCELILANTOUS SPECIAL APPEARANCES

Special appenrance for linc-up or interrcogation
(Wnon not an assigned case)

40.00
25.C0

25.00

25.00

150,00

40,00
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g

cial appearance, counseling and. appcal nce for
o

™
poc:
imony for a witness £40.00

Spo
tosi
Special assignments by direct designation from
CPrivate Defendey Office (when not assigned case)
including consultation with prisoncrs and pros-

pective c¢lients, investigation hold, etc.:
A. Less than one hour : 20.00

B. One hour or nore | 7 . ’ ' 40,00

MENTAL-TUEBRIACY PRCCELDINGS

1. Attorneys scheduled to appeir on the Mental

Calcndui may bill as follows

A. Tvo hours o ] . 50,00
B. More than two hours - 75.00

C. Return appearance on one or more specific
cases - 25.00

P. Trials: Same rate as in oriminal matters

JUVENTLE

CASES CAIMJIOr BE BILLED UNTIL CASE IS5 CLOSED

1. JU‘?IQD ICTIONAT, MEARINGS

A. Two hours or less N 50.00
B. More than two hours . .
Half Day . ‘ 75.00
Full Day : - 110.00

- €. Return for dispositional hearing on one or
more specific cases - " 25,00

D, Return for review after dependency hearing,
if necessary _ _ 25.00

2. DETENTION CALENDAR

k. Detention calendar only, regardlecss of number

“off cases.  {ay bz bLilled in addition to g

juvisdictional and dispositional hearings on
same -day) : S

1. Two hours or less ) 50,00

2. Iore than two hours _ 75.00
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3. EITNESS HEARTNGS

A. Fitness heavings may be handled by the Assistant
Administrator at Hillcrest unless the assigned
attorney feels his presence iz nzcessary due to

complicated facts, etce. Fitness henrinas should .
be reported to this office. Assistant Adminis-
trator can be reached at 573-2127. 25.00

MAMIMUM allowance on any one juvenile case regard-
less of number of companlcon cases Or appearances
(without multiple day hearing) 125.00

EKTRAORDINKQ? SLRVICES

A. WRITS ($15.00 poxr Eour, up to maximum of $125,00)

B. APPEALS from muni. court to appellate depariment
$15.00 per hour to maximum of $150.00

C. EBYPUSGHIENT and sealing of recoxd ' 40,00

D. CIVIL CONTREIMPTS and petitions to declare minox
free from parcental custody and control:

1. Basic Fec ) : 50.00
2. HMore than two appearances required 75.00

3. Motion gupported by declaration, points _
and auwthorities, add _ 25.00
4. Extended hearing (In excess of two hours)
Half Day - 75.00
Full Day . 110.00

5. Maximum Fee _ ' . 200.00



APPENDIX E
Estimate of the Number of

Public Defenders Needed in Montgomery County



ESTIMATION OF THE HUMBER OF DEFENDERS
NEEDED IN MONTGOMERY COUNTY

One of the objectives of the study was to determine the staffing
requirements of a defender office. A straightforward method of estimating
the number of attorneys required is to use the recommendations of the National

Advisory Commission® that an attorney limit his/her caseload as follows:

Felonies - - -~ - - No more than 150 cases per year
Misdemeanors - - - MNo more than 400 cases per year
Juvenile cases - - MNo more than 200 cases per year

If these standards are applied to the projected workload for indigent
defense developed in this study, the estimated number of attorneys required
is four. The requirement is derived as -follows:

188 felonies divided by 150 cases per year requires =~ 1}
418 misdemeanors dividad by 400 cases per vear requires 1
33& juvenile cases divided by 200 cases per year requires 2

TOTAL NUMBER bF ATTORNEYS REQUIRED L

The study team felt that merely using the NAC standards did not take
into consideration the particular situation in Montgomery County. The
consultants, after having conducted the site visit, felt that due to the
court process in Montgomery and the fact that the District Attorney General
only has two additional attorneys on his staff that recommending a defender
officé with four .attorneys was unrealistic. The study team concluded that
when the lbcéi{practice was analyzed in conjunction with the NAC standards,
three full time attorneys would be sufficient to staff a defender office

under the previously described Defender System.

*NAC Standard 13.12.



A Mixed System handling 75% of the indigent caseload in Montgomery
County would require at least two attorneys. Depending on how much time the
Chief Defender would have to spend performing mansgemmt and supervisory
functions as well as coordinating defense efforts with the Coordinated Assigned
Counsel program, a defender office under the Mixed system may still require
two full time staff attorneys in addition to the Chief Defender. NCDM would
~suggest that, initially, Montgomery County atéempt to set up a defender office
under a Mixed System with two additional full time staff attorneys because a
great amount of the Chief befender's time will initially be spent setting up
the office, training assigned counsel as well as staff defenders, and trying

to assist the Fort Campbell JAG in establishing an ELAP program that could

help provide indigent defense services in Montgomery County.





