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FORE\~IORD 

The National Center for Defense Management (NCDM) was founded late 

in .19711 through a grant from the Law Enforcement Assistance Administration 

(LEAA) to the National Legal Aid and Defender Association (HLADA). NCDM 

was born out of the need to enhance and improve the efficiency of systems 

for the defense of the poor through sound planning) management assistance 

~nd management training, and to maximize the quality of such systems while 

maintaining their cost-effectiveness. 

Undf:.r the terms of the LEAA grant a\,,rarded to NLADA, the principal 

goals of the Nati~nal Center for Defense Management are as follows: 

c> To conduct management studies and analyses of the operatio,ns of 

existing defender offices and other defense delivery systems, with a view 

to making practical recommendations which will assist such offices and 

,systems in achieving goals of improved effectiveness, and conduct evaluations 

of such offices and systems; 

c> To provide management consultdtion and technical assista~ce for 

defender offices and orgal.;zed defense systems requesting such services, 

assisting these offices and systems in their efforts to design and imple-

ment improved manag.ement systems and procedures; . 

c> To provide manageme.nt training programs designed specific~lly for 

defender managers; and 

e To furnish technical assistance to organizations, communities, 

states or other groups which desire to establish new or improved systems 

(including defender systems) for the provision of legal representation to 

eligible criminally accused or convicted persons, or persons facing 

juvenile 'court proceedings. 

" . 
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EXECUTIVE SUMMARY 

The implication of judicial opinion on the availability of legal defense 

services to Indigent criminal defendants pursuant to the Sixth Amendment of 

the U. S. Constitution has had a significant impact on communities throughout 

the United States which ·are attempting to provide such quality representation 

in a cost-effective manner. Montgomery County has attempted to come to grips 

with this problem through the provision of outside technical assistance by 

the National Center for Defense Manasement (NCDM). John Richardson, .~resident 

of the Montgomery County Bar Association, through a request to the Tennessee 

Law Enforcement Planning Agency, communicated the need for a legal systems 

development study to address such problems unique to that county. 

Nature of the Reguest 

In a letter prepared on September 9, 1975 to the Courts Specialist of 

the Tennessee law Enforcement Planning Agency, John Richardson, President of 

the Montgomery County Bar Association, alluded to the fact that he had been 

directed by his Association to request technical assistance in the form of 

a study of th~cffectiveness of the appointed counsel system in Montgomery 

County. 

The requst was transmitted through the LEAA Regional Office in Atlanta, 

Georgia and the Courts Division of the Office of Regional Operations, LEAA, 

in Washington, D. C. The request was forwarded to NCDM for necessary action. 

The problem was identified as follows: 

o A need for statistical data relating to the indigent caseload in 

the General Sessions, Juvenile and Criminal Courts systems; 

o Man-hours required of appointed counsel for effecti~e indigent 

rep.!"csentation; 

- i i - .' 
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o The projected caseload and relat~d attorney man-hours for future 

indigent defense services; 

o The present and projected future effectiveness of the existing 

appointed counsel system; 

o The most feasible alternative defense system for indigent 

representation; and 

o Staffing, governing and funding recommendations for such an 

alternative system. 
• I 

The request \I/as forwarded because nc' such assistance was available within 

Montgomery County. 

The National Center for Defens,e Management (NCOH) established five 

major study goals: 

o A description of the existing system; 

o A projection of the future environment; 

'0 Development of choices among alternative legal defense systems; 

o An analysis of the impact of such alternatives; and 

c The resources required to implement a recommended best alternative. 

Procedures 

Two preliminary visits were made: The first by William R. Higham, 

NCDM Director, August 25th through 27th, 1975; the second by Gustav Goldberger, 

Associate Director for Defense Services, on November 5, 1975. The former 

visit provided information peculiar to Montgomery County while the latter 

addressed the broader perspective of statewide implications. A c~nsulting 

team of attorneys and a systems analyst visited Montgomery County and 

Nashville, Tennessee during the first week of December 1975., performed the 

necessary interviews, gathered tile' nece;isary administrative ~ata and ini­

tiated a docket study which was subsequertly accomplished by a law graduate 

0' 
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and a final year law student. 

Report Preparation 

A report was prepared which addresses these areas: 

c The constitutional requirements and legal precedents for quality 

representation to indigent criminal defendants; 

o The major legal defense systems which could be employed in providing 

such representation. These included a Coordinated-AssIgned Counsel (CAC) 
, I • 

-

System t a Defender System and a Mixed System of Defender and CAC components; 

c The qualitative and cost benefits which could be accrued through use 

of either of these systems; 

o The resolution of the above into recommendat;ons to Black Hawk County 

as to viable options they might pursue. 

Summary of Recommendations 

The National Center for Defense Management makes the following 

recommendations: 

I. THAT THE /·lOIHGOMERY COUNTY BAR ASSOC I ATI ON ESTABl I SH A NOT-FOR-PROF IT 
CORPORAT I atl RESPONS I BlE FOR THE CREAT I ON OF A N I XED DEFENSE SYSTEM, CON­
SISTING OF A DEFENDER OFFICE AND A COORDINATED ASSIGNED COUNSEL PROGRAM 
lo PROVIDE DEFENSE SERVICES TO INDIGENT CRIMINALLY ACCUSED. 

II. THAT THE NOT-FOR-PROFIT CORPORATION BE HEADED BY A BOARD OF DIRECTORS 
COI1POSED O"F-RE?RESENTATIVES FR011 THE PRIVATE BAR, THE JUDICIARY, THE 
FUND I NG SOURCE AND THE CL I :::NT COt·\MUN ITY • THE BOARD OF D I RECTORS I PR I N-
C I PlE FUNCT I ON WI Ll BE TO APPO I NT THE CH I EF DEFENDER AND THE ADI·11 N I STRATOR 
OF THE COORD I NATED ASS I GNED COUNSEL PROGRAM, AND PROV I DE GENERAL SUflER-
VISION OF THE SYSTEM. • 

Ill. THAT THE BOARD OF DIRECTORS DELEGATE 75% OF THE INDIGENT CASELOAD TO THE 
DEFENDER OFFICE AND 252 OF THE INDIGENI CASELOAD TO THE COORDINATED 
ASSIGNED COUNSEL PROGRAM. 

IV. THAT THE BOARD OF DIRECTORS MAKE APPLICATION TO THE JUDGE ADVOCATE, 
FORT CAMPBEl.L I KENTUCI(Y FOR THE CREAT I ON OF AN ARMY EXPANDE(l CEGAL ASS I S­
TANCE PfWG-RN·t (ECAP)AT FORT C!II-\PBEll "f0 ASS j ST IN PROV I D 1 NG- DEFH1SE 
,SERV I CES TO I ND I GENT HI LlTARY PERSONNEL AND hlfl R DEPENDENTS I N MONTGOMERY 
~TY. 

- iv -______ ib_=1_Cg= ___ 4~nw_i1 ____ ~k~. ______ ~~ ____________________________________ ___ 
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V. THAT THE Ds:FE@_~R OFF I CE_ DEVSLOP AtW ! MPLH1E'lT I NTENS I VE ENTRY-LEVEL 
TRAINING, alSERVICE TRAltllNGAND CONTINUING LEGf,L EDUCATION PROGRj\:~S FOR 
ALh..§TAFF ATTORNEYS AND PR I VATE ATiORt~EYS I NTERESTEDI1~ HAND-L I NG {,SSIGNED 
CASES. 

VI. THAT THE CHIEF DEFENDER AND THE CAC ADMINISTRATOR DEVELOP COORDINATED 
PROCEDURES !!LIJ CH \41 LL AS_~~RE THAT ALL I ND I GENT CR I M II~ALL Y ACCUSED HAVE 
IMMEDIATE ACCESS TO COUNSEL. 

V~I. THAT THE DEFENDER OFFICE SHOULD PROVIDE FULLTI~IE INVESTIGATION AND OTHER 
SUPPORT CAPf,S I LIT I ES TO BOTH STAFF ATTORNEYS ANDI\SSTGNEDCoUt~SEL. 

VI II. THAT DEFENDERS AND ASSIGNED COUNSEL RECEIVE ADEQUATE COMPENSATION FOR 
THEIR SERVICES. 

IX. THAT THE DEFENDER OFFICE BE RESPOr~SI_BLE FOR THE CONSISTENT APPLICATION, 
OF FAIR STANDARDS FOR DETERMINATION OF INDIGENCY TO ALL DEFENDANTS. 

X •• THAT ~\oNTGO}\ERY COUNTY BAR ASSOC I AT I ON MAKE APPlI CAT I ON TO THE TENNESSEE 
LAW ENFORCE~ENT PLANNING AGENCY (STATE PLANNING AGENCY) FOR A GRANT TO 
ASSIST IN THE IMPLE~\EtdATION OF THIS RECOt1MENDED PILOT PROGRAM. 

To allow for a full consideration of possible defense systems suitable 

for Montgomery County, NCDM has presented in this report three alternative 

defense systems complete with budget projections. The recommendation 

expressed should merely serve as a focal point for such consideration. 

.' 
- v -
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INTRODUCTION 

Background 

The Sixth Amendment to the U. S. Constitution providp.s that "in all 

criminal prosecutions, the accused shall enjoy the right •.• to have the 

Assistance of Counsel for his defence." The United States Supreme Court has 

defined the Sixth Amendment right to appointed counsel as applicable,to J'any 

person h.1iled into court, who is too poor to hire a Icl\.,yerll,l and has held 

that this Sixth Amendment right is incorporated into the due process clause 

of the Fourteenth Amendment and thus is appl icable to state prosecutions to 

the same extent as to Federal prosecutions. Since ~ideon involved a felony 

charge, the q~.lestion remained whether the Sixth Amendment1s "all crimin~1 

prosecutions 'l language included misdemeanors as well as felonies. On June 

12, 1972, the U. S. Supreme Court finally answered this question by holding 

that· llabsent a knowing and intelligent 'daiver, no person may be imprisoned 

for any offense, vlhether classified as petty, misdemeanor or felony, unless 

he was represented by counse1 at his trial. 1l2 This ruling has imposed sub-

stantlal new burdens upon the criminal justice system throughout the country 

to the extent that legal defense services must be provided to all indigents 

accused of crime--whether felony or misdemeanor--where imprisonment is a 

possible penalty. 

Prior to the Argersingcr case, lower courts throughout the nation were 

required only to provide legal counsel to indigents accused of felony offen&es. 

In Tennessee, however, the requirement to provide counsel in misdemeanor cases 

~Gjdcon v. !Iainri~ht, 273 us 3311, 3114 (1963). 
Asgcrsinger v. Hamlin, 407 us 23, 37 (1972). 

- 1 ;.,. 
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preceded the .~ersinger decision. The Tennessee Constitution provides, 

"(T)hat in all crimin.al prosecutions, the accused hath the right to be heard 

by himself and his counsel. .• "3 Long before the U. S. Supreme Court required 

states to provide counsel to the indigent criminally accused, the Tennessee 

legislature enacted statutes attentive to the needs of such persons. The sta-

tutes are emphatic about the representation of indigents in felony cases: 

"In all felony cases, if the accused be not represented 
by counsel and the court determines that he is an in­
digent person \vho has not competently w-Jived his right 
to counsel, the court shall appoint to represent the 
accused either the public defender, If there be one in 
the county, or, in the absence of a public defender, a 
competent attorney licensed in this state. 1I4 

, I 

Also, the statutes anticipated the Argersinger cases by providing that: 

"Every person accused of any crime or misdemeanor whatso­
ever is entitled to counsel in all matters necessary for 
his defense, as well as to facts as to 13\1. 115 

Furthermore, Tennessee has adopted. a fair and realistic definition of an 

indigent person: 

"Any person who does not possess sufficient means to pay 
reasonable compensation for the services of a competent 
attorney.'16 

Despite the enactment of this legislation, its implementation appears 

to be lagging behind. As a result, the indigent criminally accused does not 

always receive the effective assistance of co~petent counsel which is required 

by state law. 

liThe •.. constitutional and statutory guarantees rested 
in the law book and only on some occasions came forth 
with any meaningful results. The poor man as a criminal 
indigent defendant had to trust to the Judge and the 
appointed cOllnse! for any representation." 1 

.. ~1870 Const i tut i on of the State of Tennessee) Art i c 1 e 1, Sect i on 9· 
TeA § 40-2017. 

5TCA § lI0-2002. 
6TCA § LI0"20]11 (a). 
7Haemmel, Wi 11 iam C., The Poor Man Before the Bar of Justice in Tennessee­
Legal Aid and Services, Public Defenders, <Jne.! the Criminal Indigent 
Defendcnt Act. 38 Tenn. Law Review 33, p. J16. 

;-"-
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This is particularly the ~nttern in misdemeanor cases wherein very few attor-

neys are being appointed to defend indigent misdemeanor defendants. 

The pattern of requiring an indigent criminally accused to rely on the 

Judge has been criticized by the Presidentls Commission on Law Enforcement 

and the Administration of Justice: 

"An individual forced to answer a criminal charge needs 
the assistance of a lawyer to protect his legal rights 
and to help him understand the nature and consequences 
of the proceedings against him .•. Ours is an adversary 
system of justice, which depend~ for its vitality upon ., 
vigorous and proper challenges to assertions of govern­
mental authority and accusations of crime. Reliance 
upon the judge or prosecutor to protect the interests 
of defendants is an inadequate substitute for the 
advocacy of conscientious defense counsel. Limiting the 
right to counsel gravely endangers judicial search for 
truth •. 118 

Furthermore, the Argersinger decision demands that the states end the 

pattern of not providing counsel to indigent persons accused of misdemeanors. 

The decision ilJlposes substantial new burdens upon the criminal justice system 

to the extent that legal defense services must be provided to all indigents 

accused of crime, whether felony or misdemeanor, where imprisonment is a 

possible penalty. In this connection and relevant to the Tennessee situation, 

it has been aptly stated: 

8 

Ii, •• Tennessee will be one of the states that is most 
drastically affected by the decision. Should the Ten­
nessee courts dec i de to be caut i ous. . . they wi 11 have 
to appoint counsel for every indigent who is accused 
of an offense that carries a possible prison sentence, 
unless he waives his right to counsel. This practice 
will put an immense strain on the public defender system 
and will probably result in the drafting of many practic­
ing attorneys who have not previously represented in­
digent clients in criminal cases. 1I9 

Task Force Report: The Courts, p. 52., 
93 Memphis State Law Review 156 (1973) Rig~t to Counsel Extended to Any 
Imprisonablf. Offense - Reverberations of Gideon's Trumpet. 

" 
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Since 1963, many jurisdic~ions have made fine progress in rcspondfng 

to the mandCJte of Gideon and its 'progeny. In many criminal court$, however, 

the defense of indigents remains substandard. The Argersinger decision brought 

about a re~lization, even to jurisdictions that were effectively responding 

to the earlier mcmdates of the United States Supreme Court, and to their own 

local requirements, that the existing defense systems should be examined for 

their effectiveness and capability of hand)} iditional demands . 

Today, courts have become attuned to L need to provide quality, rep-, 
, J 

resentation. The client:community, likewise, has become more aware of their 

right to effective legal representation. The accused is no longer resigned 

to his own helplessness, nor is he unassertive of his rights. Increasingly, 

the criminal defendant has come to know the difference between the competent 

. attorney acting with zeal and the attorney who is less proficient and active. 

The criminally accused is demanding the former. Courts across the nation, 

and particularly in Tennessee, have responded to this development. 

Recently, the Tennessee Supreme Court adopted a new demanding standard 

for effective assistance of counsel in a criminal case.
10 

For many years a 

Tennessee defendant was thought by the Courts to have been effectively repre-

sented if his lawyer was not so incompetent as to "make trial a farce, sham, 

or mockery of justice. lI11 In Baxter v. Rose, however, the Tennessee Supreme 

Court unqualifiedly discarded the "farce and mockery" ruie. The new test is 

"whether the advice given or the services rendered by the attorney are within 

the range of competence demanded of attorneys in criminal cases. ol2 The court 

chose two federal cases (Beasley v. United States and U.S. v. DeCoster) 13 as 

lOSaxter v. Rose, SW2d (1976). 
l1State ex rel Richmond v. Henderson, ll39 SW2d 263, 26l, (1969). 
1~Beasley v. United States, 491 F2d 687 (6th Clr. 1974). 

United States v. DeCoster, 487 F2d 1197 (D.C. Cir. 1973). 
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delineators of the guideline for comp~tence. With obvious approval, the 

Tennessee Supreme Court quoted th~ following minimal standards of conduct 

by defense counsel: 

"In General - Counsel should be guided by the 
American Bar Association Standards for the 
Defense Function. They represent the legal pro­
fession's own articulation of guidelines for the 
defense of criminal cases. 

Specifically: (1) Counsel should confer with his 
client without delay and as often as necessary to 
elicit matters of defense, or to ascertain that 
potential defenses are unavailable. (2) Counsel .J 

should promptly advise his client of his rights and 
take all actions necessary to preserve them .•• 
counsel should also be concerned with the accused's 
right to be released from custody pending trial, and 
be prepared, when appropriate, to make motions for a 
pre-trial psychiatric examination or for the 
suppress i on of ev! dence. (3) Counsel must conduct 
appropriate investigations, both factual and legal to 
determine what matters of defense can be developed. 
The Supreme Court has noted that the adversary system 
requires that lIall available defenses are raised" so 
that the government is put to its proof. This means 
that in most cases a defense attorney, or his agent, 
should intervim·/ not only his 0\1n ... litflcsses but also 
those that the government intends to call, when they 
are accessible. The investigation should always in­
clude efforts to secure information in the possession 
of the prosecution and law enforcement authorities. 
And, of course, the duty to investigate also requires 
adequate legal research.r.r14 

It is important to note that the type of competence demanded is 

not that of competence in the general practice of law but rather competence 

in ~he specific practice of criminal law. The Court cited the coce of 

Professional Responsibility - the commonly accepted guide for ethical 

conduct by lawyers: 

"{I. lawyer should act \vi til competence and proper care in 
representing clients. He should strive to become and 
remain proficient in his practice and should accept 
employment only in matters which he is or intends to 
become competent to handle. 

PI_Un" ;'ed S t~tcs v. 0 C t I'S-I 2d 11 1 I, ( ) .. u C os er , '1 {F 97, 203-120'1 D.C. Cir. 1973 . 

" 
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, •. (it) would preclude the appointment of 60unsel 
not competent in the field of criminal law, irrespective 
of expertise in other fields." 15 

Under this standard, it is likely that some of the ablest and 

most ethical lawyers in Tennessee are less than competent in a criminal 

case. Both Argcrsinger and Baxter cases clearly mandate that the criminal 

justice system provide indigent accused effective representation by at-

torneys competent and skilled in the criminal practice in all felony 

matters and at least those ~isdemeanor cases involving the probability 
, I 

of a jail sentence. 

Unfortunately, neither of these cases referred to have addressed 

the funding implications and the governmental agencies that have the 

fiscal responsibil ity for such defense capability are understandably 

frustrated in their efforts to meet those standards. It was left to 

them to develop and finance systems that \vould best meet the local needs. 

There are essentially three generic indigent defense systems nOvl 

being used throughout the country: 

1. 100% use of court-appointed counsel; 

2. Primary use of full-time defenders; 

3. A mixed system employing substantial use of the above two. 

These three systems for the delivery of services will be analyzed 

in greater detail in the context of Montgomery County, Tennessee • 

15Mc Keldin v. State, 516 S\.J2d 82,86 (1974). 
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B. Statement of the Problem 

Montgomery County currently uses a 100% appointed counsel system to 

provide defense services to the indigent criminally accused. Although.there. 

are approximately thirty-five lawyers in the local bar, only a few consider 

themselves criminal law specialists. Some, in accord with their ethical 

obligation, state that after years of work in other areas of law they are 

uncertain as to their full competence in criminal matters. They are particu-

larly weary of grappling with the increasing.ly complex constitutional 'aspects 

of criminal law. The courts of the county have sought to spread the appoint-

ments equitably throughout the bar, permitting alternative service to the 

court by some attorneys. This pattern, however, has resulted in a burden 

on the local bar and gives rise to questions among members of the bar as to 

the quality of criminal representation at a time when courts are increasingly 

alert to even relatively minor deficiencies in representation. Additionally, 

members of the bar have found the method of compensation erratic and inade-

quate. Though proud of their public service tradition, those involved in 

the Montgomery County criminal justice system are asking: Is there a better 

method of providing quality, cost-effective service to i~digent criminally 

4t accused consistent with local traditions and resources? 

C. Nature of the Request 

(~ On September 4, 1975 the Montgomery County Bar Association unanimously 

adopted a resolution to request technical assistance through the Tennessee 

law Enforcement Planning Agency from the National Legal Aid and Defender 

A 
•• 16 

ssoc I a t Ion. With the endorsement of the Tennessee Criminal Justice Planner, 

16Copies of the request and approval are at Appendix A • 

• l .. -
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the local bar chose NLADAfs National Center for Defense Management to prepare 

a study of the appointed counsel system in Montgomery County and to recommend 

whether a pub1 ic def~nder's office would provide better service. Attention 

was also to be directed toward the possibil ity of establ ishing defender 

offices on regional or circuit level. A format consistent with a projected 

statewide study was recommended by the State Planning Office. 

D. Objectives of the Study 

, , 
John Richardson, President of the Montgomery County Oar Association, 

in a letter to the Tennessee Law Enforcement Planning Agency, set forth as 

objectives of th2 study the following: 

Q The compilation of statistical data with reference to the number 

of indigents now coming through the General Sessions, Juvenile and 

Criminal Court system of Montgomery County. 

e A study as to the number of man hours spent by appointed counsel 

in order to effectively represent indigents in the court system. 

~ A projection of the number of indigents who will be coming through 

the court system in the future and the.~ number-- of man hou rs re- ... 

qui red to effectively represent them • 

e A study of the effectiveness of the present system of indigent 

representation with a projection as to its continued effectiveness. 

o A listing of the alternative methods available and feasible for 

handling the representation of indigents in the criminal court system 

and a recommendation as to the most feasible method among the alter-

natives. 

~ I n the evert a pub I I c defender sys tern is recommended, a study of 

staffing requirements, possible squrces of funding, a system of 

governance"and other related matters. 

-------~--- ---
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HETHODOlOGY 

The Planning Process 

The planning process of making rational choices for the future in-

volves the following steps: 

o Describe the current system; 

o Project the futu~e environment; , I 

0 Develop choices among alternative systems; 

10 Analyze the impact of the alternatives ("pre-evaluation") ; 

0 Allocate resources of choices and implement them; 

0 Evaluate the impact ("post-evaluation") i 

o Repeat the process on a regular and continuing basis. 

This report concerns itself with the first five steps in the planning 

process. First, the Montgomery County criminal justice system, criminal 

justice process and court appointment procedures are described. The present 

defense services, then, are assessed from the perspective of the judiciary, 

the private bar, prosecutorial and other court officials. Second, in-

fluences on the future criminal workload of the Montgomery County court 

~ystem arc made. Third, alternative defense systems are described and pro-

Jected costs are discussed. Fourth, each alternative defense system is 

analyzed as to Its capability of providing competent defense services. Finally, 

the report has made certain recommendations which in their implementation 

should represent a substantial improvement in the provision of defense services 

to the indigent criminally accused in Montgomery County . 

.' 
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B. Investigative Procedures 

NCDM staff commenced the study with two separate prel imin~ry visits. 

William Higham, the Director of NCDM, made the first prel iminary visit to 

Montgomery County on August 26-27, 1975, in order to attend a meeting of the 

Montgomery County Bar Association. At that meeting, local attorneys expressed 

tne dilemma they faced in attempting to meet the needs of the numerous indi-

gent criminally accused:' Only one or two of the approximately 35 bar members 
, I 

have proficiency and expertise in the field of criminal law. In order to 

provide counsel to the large caseload, the remainder of the bar, although not 

fully competent in the criminal practice, fil,l in as best they can. The 

attorneys present at that meeting were unanimous in their desire for assist-

ance; hence the bar association's request for technical assistance. 

On November 5, 1975, NCDM Associate Director, Gustav Goldberger, went 

to Hontgomery County and Nilshville, Tennessee for ar,other pre-site visit. 

The purpose of this visit was to meet with judges, private bar members, the 

County Attorney, State Planner, and other key persons vitally interested in 

and bowledgeable about the criminal justice system in Tennessee in general 

and -Clarksvi lIe' in particular. Additionally, there WilS a need for under-

standing the existing circumstances and for gathering statistical and other 

relevant data. 

Following this visit, NCDM staff made extensive preparation for the 

site visit. This included the preparation of a consultant handbook contain-

ing orientation material) preparation of an interview list of persons in-

volved with the criminal justice systems in Montgomery County and other 

contiguous counties in the 9th and 21st Judicial Districts. Further, it 

Included the arranging of a time schedule for such interviews. and designing 

.' 
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appropriate survey instrumcnt~ t~ determine the relevant docket data. 

Prior to the site visit, the' study team met for an orientation session 

to familiarize team members with the situation in Montgomery County and to 

discuss and coordinate specific assignments. During this session the study 

team decided to perform the site visit in two stages. Accordingly, they 

formed two grQUps. The first group examined the possibility of a regional 
. 

approach and all counties in the 9th and 21st Judicial Districts were visited 

for purposes of ascertaining the extent to which such a regional approach to 
, I 

defender services was feasible. The second group concentrated their efforts 

in Montgomery County j interviev'/s \tlere conducted and a docket study was 

initiated. 

While on-site in early December, the first group concluded and ruled 

out the feasibility of a regional approach. The entire study team then 

focused its attention on Hontgomery County. The full study team concluded 

the field visits with a comprehensive discussion of all materials) notes, 

observations and opinions derived from their on-site experience. Additionally, 

prel im/nary findings and recommendations were formulated. 

Following the field visit, the NCDH staff collected and analyzed the 

r~sults of the docket study, interview notes, consultant reports and other 

data, and prepared this report. 

-- -- ~~---------.---------~ 
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DESCRIPTION 

A. The ~~ontg~l'lery County Court System 

The frumm..,rork of the Tennessee court system is established by Article 

6, Section 1 of the State Constitution. The Supreme Court of Tennessee is 

the highest uppel1ate court and has no original jurisdiction. It hears all 

cases removed from the Court of Appeals or Court of Criminal Appeals ,to itlby 

certiorari; and all appeals and writs of error from circuit, criminal, and 

chancery courts, of which jurisdiction has not been given to the Court of 

Appeals. The state system is divided into three geographical grand divisions 

(West, Middle, East). This divIsion affects the location of the Supreme Court; 

in the Hest Division it sits in Jackson, in the ~1iddle Division it sits in 

Nashville, in the East Division it sits in Knoxville. Montgomery County is 

in the Middle Tennessee Division. 

The Court of Appeals was originally established in 1895 as the Court of 

Chancery Appeals, reorganized in 1907 as the Court of Civil Appeals and again 

reorganized in 1925 as the Court of Appeals. It is composed of ninc judges 

and extends only to civil cases and therefore does not relate to the criminal 

caseload in Montgomery County or elsewhere. 

The Court of Criminal Appeals was establlshc1 in 1967. It is composed 

of seven judges, serving eight-year terms. The jurisdiction is appellate 

only and extends to all criminal cases, felony and misdemeanor cases arising . 
under the Post-Conviction Procedure Act; criminal contempt proceedings and 

extradition cases .. Where the sole question is t~~ constitutionality of a 

statute or ordinance, the Supreme Court has exclusive jurisdiction. For 

Montgomery County purposes, this Court of Criminul Appeals 81;0 sits at Nashville • 

. , 

·1 
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Courts of General Sessions are created by. special acts appl icab1e to 

each county. Montg~mery County has one General Sessions Court presided 

over by Judge Carol Catalano. Generally they have all the civil and criminal 

jurisdiction of Justices of the peace. In counties where Courts of General 

Sessions are created, Justices of the Peace have no civil or criminal jur!s-

diction. For ali practical purposes, all criminal cases originnte In the. 

General Sessions Court except for direct indictmen:s to the Criminal Gourt. 

The General Sessions Court can hear and render final judgment in all mis-, , 
demeunor cases where there is a written plea of guilty, or the defendant 

requests a trial on the merits and expressly waives indictment, presentment, 

grand jury and jury trial. The court can impose punishment within legal 

limits, but may impose a fine of only up to $50.00. 

Among other things, the General Sessions Court in ~lontgofJ1ery County 

handles Juvenile matters, preliminary hearings for felonies that are not 

presented directly to the grand Jury, and bail matters. It seem to be the 

practice to allow the General Sessions Courts to reduce felonies to charges 

within its jurisdiction which may have questionable validity.17 As in the 

case of Justices of the Peace Courts, the General Sessions Courts are not of 

record. ,Following disposition in General Sessions Court, any person aggrieved 

may ilppea1 to the criminal Court on the basis of a 'de novo' trial; Le., a 

new trial is conducted with or without a jury. 

Montgomery County has a special Criminal Cour~which is a branch of 

the 9th Judicial Circuit Court, dealing solely with presentment and indict-

ment for criminal offenses under state statute. This Criminal Court is pre-

sided over by the Honorable Judge Sam Boaz. Most criminal cases that are 

disposed of in the Criminal Court are felonies that were bound over to the 

~~--------------~----~---------------.----
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grand jury from General Sessions'and indictments have been issued. Occasion-

ally, indictments ar,e referred directly out of grand jury and as stated above, 

mis~emeanor cases can be taken to said Court for a trial de novo. The, 

Criminal Court is of record, and appeals lie to the Court of Criminal Appeals • 

Clarksville is a home-rule municipal ity and has established a City. 

Court to try violators of municipal ordinances. This Court may impose maximum 

penalties of 30 days' imprisonment, of $50.00 fine, or both. Also, this Court 

has authority touching upon arrest and preliminary trial. dischargin9l and, 

binding over, o'f those charged with offenses against the state committed in 

thp. City of Clarksville. 

The Justice of the Peace can dispose of guilty pleas involving fines 

of $2.00 - $50.00 and can try misdemeanor cases that carry a maximum ~unish-

ment of $50.00 and no possible jail term. Should the offense before the 

Justice of the Peace be over that amount or provide for imprisonment, the 

case must be bound over to the higher court for further disposi~ion. By case 

law, however, the justice of the peace may reduce a charge to fit the juris-

diction of the Court. 

Figure 2.1 on the following page is a diagram of the /'\ontgomery Couty 

Courts System. 

.. 
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B. Criminal Justice Process -- Montgomery County 

• The NCDM staff has prepared a graphic display depicting the'process 

wherein the defendant follows the criminal justice system of Montgomery 

County. To support this display, it will be helpful to describe the general 

requirements in connection with arrest procedures. A person can be arrested 

by anyone of three law enforcement agencies, the Clarksville Police, 

Montgomery County Sheriff or the State Highway Patrol. In any case, the 

defendant is brought to the Justice of the Peace, the City Court or Geherar 

Sessions Court for preliminary arraignment and bail consideration. The 

l !_. defendant must be advised of his right to counsel, grand jury and jury trial 

depending on the nature of the offense. He must be afforded reasonable 

time to procure counsel and in the event of indigency receive appointment 

of counsel upon request. 

A preliminary examination is held before the magistrate, witnesses for 

the prosecution are presented and the defendant may make a statement. If 

the magistrate finds no probable cause to believe that the defendant committed 

the crime charged, he Is discharged forthwith. Otherwise the defendant is 

committed for further proceedings. No plea will be accepted without counsel 

•• or written waiver of same and a waiver will not be accepted unless the Court 

first advises the defendant of his right to counsel and determines ment?) 

capacity by inquiry into the defendant's background, experience, conduct and 

such other matters as are appropriate. 

Separate charts have been developed for the fo11o\,/lng: 

o Misdemeanors - General Sessions Court 

• o Felonies - General Sessions Court and Grand Jury 

o Fe16nies - Criminal Court (Circuit Court) 

C • Misdemeanors - Criminul Court (Ci reui t Court) 

• " .' 
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. 
The flowchart display is designed to show the following: 

• I/here the accused enters the system-- 0 
~ Where the accused goes through some processing-- D 
o Where a decision is required which wil I determine where 

the defendant wi 11 proceed next-- 0 
c Where the defendant will leave the criminal justice' , I 

system-- ( ) 

G Where the defendant will transfer to another subsection 

of the criminal justice process or where the display will 

recommence in the same subsystem-- ~ 
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Figure 2.2. MIsdemeanor~ - General Sessions Court 
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Figure 2.3. FelonTes - General Sessions Court and Grand Jury 
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Figure 2.4. Felonies - Criminal Court (Circuit Court) 
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Figure 2.5. Misdemeanors - Criminal Court (Circuit Court) 
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C. Court Appointments 

The Tennessee Code requires the appointment of counsel by the court 
, 

where the defendant desires and is unable to employ counsel. 18 For the pur-

pose of determining the eligibility of a criminally accused for appointed 

counsel, the statutes define an indigent person as 

"any person who docs not possess sufficient means to pay 
reasonable compensation for the services of a competent 
attorney .,d 9 

, I 

Other sections of the statutes require the appointment of a public defender 

or competent attorney; that counsel have sufficient opportunity to prepare 

a defense;20 that appointed counsel continue representation at all stages of 

the proceedings, including appeals?l Counsel fees are regulated by statute,22 

': _-which provides-tha-t-co-un-seY"I~ ent"itled-to ~100 for,each trial day up to a 

maxi mum of $500; $500 maxi mum is a 110\'Ied for proceed i ngs in the Supreme Court. 

As a practical matter, the vouchers are submitted, adjusted and approved 

by the Executive Secretary to the Supreme COllrt; funds available to the Court 

for such fees are appropri~ted annually by the Legislature and placed in a 

fund under the Indigent Defendant Act. 23 The annual I.D.A. fund cefieit is 
.' . 

substantial and as a result, the Executive Secretary must keep the fees down, 

or even worse, deny compensation. In June 1965, a fee schedule was established 

providing for $25 per guilty plea and up to $50 per day for trial work. 

The counsel fee problem remains serious. The 1975-76 recommended ap­

propriation for adult indigent defendants' counsel was set at $750.00 for the 

18TCA § lI0-2003. 
19TCA § 110-20 Ii,. 
20TCA § 40-2017 • 
21TCA § 40-2018. 
LZTCA § 40-2023. 
23TCA § 40-2024, 2028. 
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entire sti ~ and is limited to felonies only. An additional appropriation 6f 

$40,000 was allocated for juveniles. There are no funds for misdemeanor 

representation at all and lawyers appointed in this category are obligated 

to participate on a pro bono basis. 

The outlook for more equitable compensation was attempted on January 2. 

1975, when the Tennessee Supreme Court adopted a new Rule 44. Effective 

J~ly 1, 1975, this new rule provides for a maximum rate of $30 per hour for 

time spent in court, not to exceed the statutory $100 daily maximum; $20 per 
, , 

hour is allowed for preliminary he~rin9s, trial preparation and miscellaneous 

with a ceiling of $500 for anyone case. This "improvementll, hO\vever, only 

creates the basis for a more equitable distribution of the state funds that 

remain substantially inadequate. 

The courts in Montgomery County, both General Sessions and Criminal 

Court, have made every effort to spread the burden of appointments throughout 

the entire bar membership. Those lawyers that do not feel sufficiently com-

petent to handle criminal work are asked to provide alternative service. 

The courts maintain and adhere to a rotational selection process as much as 

possible, and only in the most serious of cases \vill they make specific choice 

of counsel most expert in handling the more complex criminal cases. The 

spirit of pub! ic service prevails; defendants in Clarksville are not denied 

counsel for lack of funds and attorneys will ingly give of their time without 

the ~xpectatlon of a reasonable fee. Misdemeanors are indeed carried by 

appointed counsel entirely gratis. Suffice it to state that the appointment 

system in Tennessee in general and Montgomery County in particular is at best 

an effort to accomplish legal defense objectives for a great number of indigent 

defendants with considerable meager resources. 

-= ____ H* __ ..-_______________________________ ". ___ . __ ~. 
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D. Influences of Fort C~mpbel1 

A study of the criminal justice system in Montgomery County' would be 

incomplete without considering fort Campbell and its influence on that· 

system. Fort Campbell is a military reservation located near Clarksville 

and is really an intc.,;ral P<Jrt of that community. As of February 1976, 

22,228 military personnel were stationed there together with 23,000 mili-

tary dependents living on or near the base. This represents a sizeable 

proportion of the Montgomery County population which is estimated at'72,OOO. 

According to the Montgomery County District Attorney's Office, as many 

a5 80 percent of all misdemeanor cases disposed of in the General Sessions 

Court are military related; that is, they involve soldiers, dependents or 

other civilian workers residing at Fort Campbell. t1any of these cases 

relate to disorderly conduct, bad check charges and driving \.,.hile intoxicated. 

In the felony category the percentage was estimated at 50 percent military 

related. These estimates were supported by informed opinions derived from 

mi 1 itary personnel at the base. Approximately 50 percent to 80 percent 

of all drug cases appear to involve the military and a substantial increase 

in reported burglaries (146- in 1973 to 375 in 1974) may be related to the 

drug situation. 

The study team attempted to ascertain whether military personnel were 

experiencing unusual p-roblems in connection wi th- the criminal justice 

process in Montgomery County. After extensive conversation and correspondence 

with staff at the Office of the Judge Adv'ocate General it It,as learned that 

defendant-soldiers frequently felt that they had not been provided the ser-

vices they had expected or desired. Their comments or complaints could 

be described as follows: 

,. 
1'_- .. ___ ~ ____ ~ ______ _ .-
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o Attorneys were not appointed when clearly they could not afford 

cOllnse 1. 

o Bond was set unusually high; they were not being re1easea to 

their commanding officers pending trial. 

o The Judge Advocate Corps were not intervening in their behalf. 

o As a result of the above, they were Inclined to dispose of 

their cases on the basis of a quick plea of guilty even where 

there were possible defenses available. 

o These guilty pleas would have unexpected and often serious tdn-

sequences with respect to their Army status, such as reprimands and 

possibly administrative discharges. 

These comments were taken up with the JAG officers at Fort Campbell 

and they appeared most enthusiastic in favor of a public defender office 

which they felt could alleviate a number of the problclllS recited above. 

JlWorking with a public defender would be ideal. When 
men join the Army they are told that they will get the 
best legal services from the Army. Then they find them­
selves in a strange town where the amount the JAG Corps 
can do for them is about nil." 

In fact, the military attorneys are most anxious to assist the Montgomery 

County Court in dealing wiih the defense of those that are sta~ioned at 

Fort Campbell. They have been concerned with the situation for Some time. 

"We arc very pleased that someone is trying to do some" 
thing for the soldiers. We want to help in any way we 
can. Most of us would love to help out ;n the clvilian 
courts in any way vie can. II 

"I would be willing to take the Tennessee Bar Exam in 
order to help the soldiers in the Tennessee Criminal 
Courts. The Army is not giving them ~/hat they promised." 

The Department of the Army Office of the Judge Advocate General has 

created an Expanded Legal Assistance Program (ELAP). It encourages 

_J 
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JAG Corps Attorneys to appear in civilian courts as legal representatives in 

cases where military personnel or their dependents cannot afford counsel. 

This program is presently in operation on 13 Army installati~ns in 11 states 

and'negotiations for initiating such a program in other states are in p'ro.;. 

gress. An ELAP program could be started at Fort Campbell upon the initi-

ation of the local Judge Advocate and upon approval of Headquarters of the 

Jydge Advocate General. Consultants were informed that: 

irA successful program depends on many factors, not 
the least of which are the attitude and approval of 
the local Bar Association and the availability of 
adequa te personnel .11 

, I 

Accordingly, it would appear that further initiative by the Bar and the Courts 

in Montgomery County with respect to this matter could do much to solve the 

problems resulting from the implications of Fort Campbell. The. militury 

lawyer$ reportedly arc anxious to cooperate. 

The issue of license to pr~ctice was considered. JAG attorneys who 

are not members of the Tennessee Bar could be admitted on waiver in some 

cases; they could of course take the Bar Exam; or they could gain admission 

on a case-by-case basis with permission of the Court in association with 

appointed counsel or publi~ defender. Furthermore, the military lawyer could 

assist in related matters that do not require formal appearance such as 

investigation, legal research and counseling. 

" 

!/ 
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IV 

, ASSESSMENT OF DEFENSE SERVICES AS PERCEIVED BY--

A. The Judiciary 

The study team interviewed several members of the judiciary presiding 

in Montgomery County, the 9th end 21st Judicial Circuits as well as Justices 

of the State Supreme Court. It was pointed out in the introduction that 

part of the study design was to obtain a wider perspective of indigent . . 
defense services in Tennessee to determine the possibility of a regional or 

circuit approach to a defender office to include Montgomery County. These 

considerations were discussed with the Judges and their opinions concerning 

defense services in general were solicited. The interviev-/s were conducted 

on the basis that comments would not be directly attribJtable to the re-

spective judge. Their comments therefore are quoted at random and run as 

follows: 

III have been practicing for many years and never got 
a penny for representing indigents. I am proud of 
the fact that I waived all compensation." 

III wish the state did not have to go the public de­
fender route but .at this point in time it 'is needed.1! 

liThe present system is hideously bad but not because 
of the attorneys." 

liVery few people are without lav..yers. If they don't 
have a lav-lYer it is probably because they don't want 
one." 

lilt does not take much expertise to compete with the 
District Attorney General's Office." 

"Top law firms do not deal Vo/ith criminal law at all, 
and when any of the top-f1 ight civil attorneys get 
involved in criminal matters they do a disastrous 
job ." 

"Some attorneys are overpaid and some are lInderpaid~" 

" 

,', 
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"I don't approve of partial payment. You should 
either pay the attorney adequately or don't pay him 
at all. 1I 

"There are no facilities whu'~soever for investigation." 

liThe attorneys \!/ho represent poor people in this state 
are incompetent." 

"People with money do not go to the electric chair." 

These comments speak for themselves. It i; the general impression of 

the team, however, that, "'Ihile many judges had an emotional and nostalgic 

attachment for the days when lawyers served out of a pure sense of civic arid 

professional duty, they had come to accept the fact that neN conditions and 

attitudes make a defender approach necessary. Almost all of the judges 

interviewed favored a statewide system but felt that the Legislature was 

not ready to put up the money for it at this time. There appeared to be 8 

recognition that ,appointed counsel \.'/8S not always up to the standards of a 

criminal practitioner; that investigative resources Nere limited in the ex-

treme and that appointed counsel were underpaid. The local judges in 

Montgomery County expressed confidence in the quality of representation pro-

vided indigent accused; Jt was stated that over half of the local bar had 

some expertise in criminal law; that compensatior. was adequate in some cases 

and not in others. One judge was not enthusiastic about the prospects of a 

public defender office but allowed that the success of such .;In innovation 

would depend largely upon the attorneys operating such an office, 

Concern was voiced in connection with the manner in which de~anders 

would be selected. It was felt that a defender office, if c:catpd, should 

not be as large 'as the prosector's. 

It is fair to state that, while the judges in Montgomery County have 

differing philosophical views on the subject, they agree that something 
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should be done to alleviate the burden of the local bar and if a defender 

approach is a solution, so be it. Neither Judge SamBoaz nor Judge Catalano 

would appear to be in serious opposition to a defender office should that 

be the most effective way in which to provide quality representation. 

B. The Private Bar 

The personal interviews of some private lawyers revealed a strong 

preference for the creation of a defender system. They felt that defenders 
• 

would have a more current knowledge of criminal law and procedure and would 

poss~ss greater expertise in criminal trial techniques. 

"1 know one of the best Im\'yers in Clarksvi lIe who 
is very good at handling large estates, but I don't 
think he has much experience with Wade and Miranda 
and the various other new Supreme Court~cisions. 
I think held be the first to say that he feels 
pretty lost ~ .... hpn he get in crimi n~l1 court." 

. 
flThere are fine attorneys in thb town who I haven ' t 
seen in criminal court in twenty-five years. When 
they come over here, I think itls unfair to the 
defendants to appo i nt them to defend, them. They are 
not criminal lawyers. There are certain kinds of 
civil cases that, when a man comes to me, I send him 
over to those fellows." 

"We have a lot going on here. ~/e have a population 
of about 70,000. But then there is Fort Campbell. 
Now there are usually about 20,000 soldiers out there. 
Crime is most prevalent with young men between 18-30 
years of age. It \-/OU 1 d take another Montgomery County 
to produce another 20,000 potential defendants. We 
also have the college here. For years wedidnlt 
even know it was out there, but now with drugs and 
such the boys and girls get in more trouble than 
they used to.1I 

It is not unusual for lawyers to be clannish and protective of each 

other particularly in a small jurisdiction. It was the opinion of the 

study team that the members of the Montgomery Bar weri indeed very con­

scientious with respect to fndigent representation; that the lack of funds 

-...:..-... r ... .aI!llIZlIIiIIIIIIII:B __________ .." .... ""' .... __ .... ___ ~ ________________________ _ 
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did not enter into the consideration of the amount of time spent on indigent 

cases. In fact, one attorney took an appointed case to the U. S. 

Supreme Court and tried the case twice for a reported total sum of $300. 

The following comments do not appear to be atypical: 

"We don't have a lawyer in Clarksville, that I know 
of, who isn't making a pretty good living. Most of 
them are found in church on Sunday ••. and I just think 
think the lawyers in Clarksville are way, way out in 
front when it comes to being gentlemen. The morality 
of the la~\!yers in Clarksville is something special. 
I know. There was a time'since live been practicing 
law here that that couldnlt be said." 

"We had an attorney in town, It/ho recently passed away. 
He was a churchman and probably pretty nearly a 
millionaire. He could turn out a tremendous lot of 
work. He never had a nice law office until a year or 
two before his death. But nobody could tell when he 
was being paid on a case and when he was appointed. 
There was no way to tell the difference. 1I 

.. 

The consultant team had at first considered sending out questionnaires 

to the Montgomery County bar members soliciting their views on the establish-

ment of a defender office. Upon reflection, it was determined that those 

views had been clearly expressed by the bar association and that additional 

inquiry would be redundant. The private bar view appears to be that there 

is a need to upgrade the expertise in criminal law; that the local attorneys 

are busy with their private practices ~llowing them little time to develop 

such expertise; and that the funds available for appointed work are an 

inadequate economic incentive for any lawyer to specialize in criminal prac-

tice. Accordingly, the consensus seems to be that a defender office may be 

a good solution. 
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-, INFLUENCES ON THE FUTURE WORKLOAD .. OF INDIGENT DEFENSE SERVICES IN MONTGOMERY COUNTY 

In order to compare and evaluate alternative defense systems whi~h 

may be used in Montgomery County in the future, it is first necessary to 

project the indigent caseload in the county court system. Factors affecting 

this caseload can be categorized as general influence on criminal caseload 

and changing trends in indigency rates. This section describes several 
.. 

factors in this category and the effect on indigent caseload in the adult 

and juvenile court systems. 

A. Genera 1 In fl uences on C rim ina 1 CC)se load 

The reported crime data should be the starting point for any analysis 

of the criminal justice system. In Table 5.1, sample reported crime data of· 

seven major offenses for 1973 and 1974 is displayed. 

Table 5.1. Reported Major Offenses 
in Montgomery County, 1973-1974 

Offense 1973 1974 

Murder 6 8 

Forcible Rape 13 16 ' 

Robbery 44 114 

.- Aggravated As~ault 57 60 

Burglary 484 802 

larceny/Theft 805 1 , 118 

• Motor Vehicle Theft 201 194 

'. 
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. The incre()se of reported crime for }Iontgomery County appe()rs to be 

representative of the statewide 'trend. The Tennessee Law Enforcement Planning 

Commission reported that lI(c)rime rate trends for Tennessee h()ve continuallY 
~ 

increased from 1969 through 1973." Their data shows, rel()tive to 1968, an 

increase of nearly 60% in reported crime by 1974. Meanwhile, the population 

of Tennessee rose only 7% during the period 1970-1975. The population of 

Mqntgomery County, on the other hand, rose 13%, nearly twice the state rate, 

during the same period. . . 
A more direct impact on the criminal caseload handled by the courts 

than reported crime is the number of arrests. Table 5.2 displays the number 

of adult and juvenile arrests in Montgomery County for major offenses in 1973. 

Although thi~ data is insufficient to project changes in the criminal caseload, 

it does offer a flavor of the magnitude of the situation in Montgomery County. 

Table 5.2. Adult and Juvenile Arrests for 
Major Offenses in Montgomery County, 1973 

-Type of Crime Under Age 18 Over Age 18 

Murder & Non-negl igent Homicide 2 33 

Hanslaughter 1 1 . 

Forcib 1 e Rape ...... 0 9 , .. -. 
Robbery 0 31 

Aggravated Assault 7 31 

Burglary & Breaking & Entering 65 72 

Larceny/Theft 113 82 

Auto Theft 16 7 

.' 
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The criminal caseload in Montgomery County has risen significantly over 

the past five years. The felony caseload in Criminal Court in 197.4 was more 

tha~ 60% greater than the 1971 case10ad. Table 5.3 displays the criminal 

case10ad in Montgomery County from 1971 through 1974, including General 

Sessions Court. 

Table 5.3. Criminal Caseload for Montgomery ~cunty, 1973-74 

CRIMINAL COURT (9th Judicial Circuit) CR I M IIIAL COU RT SUPREME 
Year Misdemeanors FelonIes OF APPEALS . COUaT 

Cases Cases Cases Cases Cases Cases 
Filed Concluded Pending Fi led Concluded Pending Appeals Filed Appeals Filed 

1971 45 72 * 217 213 * 7 1 

1972 55 67 'I; 259 236 * 9 0 

1973 79 70 14 268 262 75 14 0 

1971, 5S 85 21 3119 31\S lOS 13 0 

*Data not available. 

Table 5.4 displays a more detailed account of the caseload in Montgomery 

County Criminal Court for 1974 and the first 10 months of 1975 by type of 

crime. 

In addition to the caseload in Montgomery County Criminal Court, the 

study team investigated the criminal caseload in Juvenile Court and General 

Sessions Court. Table 5.6 displays the caseload in Juvenile Court for 

Clarksville and ~Iontgomery County, Tennessee for the period 1972-1975. 

Not all of the juvenile offenses would require the potential assistance 

of counsel. For the purpose of this study it is sufficient to limit the 

focus to the Delinquent Acts, drugs and some of the unruly cases. The type 
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\ 

of unruly acts this study is concerned with are the runaway and ungovernable 

behavior cases of wh{ch there were a total of 68 in 1973, 63 in 1974, and 92 

in 1,975. 
Table 5.4 PROCEEDINGS IN JUVENILE COURT 

For Clarksville and Montgomery County, Tennessee 
1972-1975 

TYPE OF OFFENSE 1972 1973 1974 1975 

Delinquent Acts 304 291 279 363 

Unruly 171 120 106 196 

Drugs 14 10 14 37 

Dependent & Neglected 40 50 37 83 

Traffic 320 302 276 300 

Custody NR NR NR 30 

TOTALS 849 773 712 1009 

Source: Annual Reports of the Juvenile Court 
NR - Not reported separately prior to 1975 

The study team used the monthly and annual reports of the individual 

courts to determine the caseload for the Criminal and Juvenile Courts. Similar 

data for the General Sessions Court was unavailable. To obtain this caseload 

data the study team administered an extensive docket study of the General 

Sessions Court. The docket study disclosed that approximately 6,000 cases 

are filed each year in General Sessions Court. Of those cases, approximately 

63%, 3,800, are minor offenses. Of the remaining 2,200 cases, about 9%, 200~ 

cases, are felonies which are referred to Criminal Court. The remaining 2,000 

cases are misdemeanors which potentially could result in imprisonment, and, 

therefore, are affected by the mandate of the Argersinger decision', The 

actual possibility of impri~onment, however, is unrealistic at this time in 

any more than half.of these misdemeanor' cases. In future projections of the 



• 

• 

• 

• 

• 

- 35 

criminal caseload, therefore, 50%, 1,000 cases, are used. 

The above data reveals that the number of reported crime and arrests, 
... --..-....... ..... ~~,. 

population and court caseload has steadily increased during the past fi~~ 

years in Montgomery County. The study team believes, based on their ihves-

tigation, that this rise will continue during the remainder of this decade. 

The projected caseioads for Criminal Court, Juvenile Court, and the Court of 

Criminal Appeals are extrapolated from the caseloads for previous years and 

reported in Tables 5.2, 5.3 and 5.4. The projected caseload for General 

Sessions Court was derived from the docket study. In Table 5.5, the study 

team, therefore, projects the following yearly case10ads for Montgomery County 

during the period 1976-1980: 

Table 5.5 Projected Yearly Caseloads 
for Montgomery County 1976-1980 

Criminal Court--felonies 375 

--misdemeanors 100 

General Sessions Court 

--misdemeanors 

Juvenile Court--

1 ,000 

525 (includes 100 
unruly cases) 

.. Appeals to Court of Criminal 

,. 

• 

Appeals 16 

8, Trends and Indigency Rate 

Although the general impact on criminal caseload, discussed above, 

greatly affects the number of cases requiring a court-appointed counsel, 

: 

the greatest effect on this workload is the indigency rate. As discu~~ed 

earlier in chis report, recent Supreme Court decisions and changing social 

beliefs have fostered the concept and activity of providing legal assistance 
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to indigent defendants. 

Actually deter~ini~g the indigency rate, th~ percentage of defendants 

eligible for court-appointed counsel, is a difficult process. Perceptions 

of "indigcncy" vary and usually solid statistical data is not available. 

Comments of various persons intervie\ved in Montgomery by the study team 

during the site visit illustrate the problem. 

o The Judge of the Criminal Court estimated th~ in~igency 

rate among defendants accused of felonies to be 75%. 

c The District Attorney General estimated the theoretical 

in~igency rate to be near 100%, but in actual practice to 

be about 60%. 

o. Local members of the Montgomery County Bar Association 

estimated the indigency rate to be between 30-40%. 

Studies conducted in Tennessee and in the nation also have resulted in 

different estimates. 

o The Judicial Conference of Tennessee estimated in 1965 

that about 50% of all defendants accused of felonies would 

be indigent as defined by the Tennessee In~igent Defendant 

Act (IDA).24 

o A study of the IDA estimated that during the period 

1965-1970,50-75% of all defendants accused of felonies 

were cove red by the act. 25 

o NLADA's National Defender Survey of 1971 estimated 

24See n.24 38 Tennesse~ Law Review, 33.48 (1970). 
25Hannel, William G., The Poor Man Before the Bar of Justice in Tennrissee -
legaJ A~d Services, Public Defenders, and the Criminal Indigent Defendant 
Act. 3~ Tennessee Law Review 33 (1970). 
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the national indigency rate for felony defendants to be 

65% and misdemeanors to be 47%; for rural ~ountles, the 

rates were 61% for felony defendants and 36% for misde-

meanor defendants. The survey estimates that juvenile 

indigency rate was approximately 75%.26 

o The docket study administered in Montgomery Coynty by 

the NCDM study team failed to disclose an indigency rate 

for misdemeanor defendants in General Sessions Court. The 

docket study of Criminal Court during the period 1973-1975, 

however, disclosed that the indigency rate among felony 

defendants was approximately 44%. 

Based on the interviews conducted during the site visit, the docket 

study of the Montgomery County Criminal Court and General Sessions Court, 

and the various state and national studies cited, the study team has attempted 

to estimate the indigency rate for the period 1976-1980 in the Montgomery 

County Criminal Court System. Although the docket study disclosed a 44% 

indigency rate among felony defendants during 1973-1975, the opinions of those 

interviewed during the site visit and the conclusions of other Tennessee 

studies demand a realistic projection of a 50% indigency rate among felony 

defendants during the next five years. The projected indigency rate of 38% 

for misdemeanor defendants is a conservative estimate based on the NlADA 

survey results of a 36% indigency rate for misdemeanors in rural counties. 

Table 5.6 displays the estimated indigency rates for Montgomery County 

Criminal Court, General Sessions Court, and Juvenile Court. 

26 
NlADA, The Other Face of Justice} 70-72, 82-83 (1971). 
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. TABLE 5.6 PROJECTED INDIGENCY RATE IN MONTGOMER¥ 
COUllTY CRlt11NAL COURT SYSTEI1, 1976-1980 

Court Indigency Rate 

Criminal Court--felonies 50% 

--misdemeanors 38% 

General Sessions Court 

--misdemeanors 38% 

Juvenile Court 75% 

Court of Criminal Appeals 
(Appeals) 

75% 

Applying the indigency rate projections displayed in the above table 

with the criminal caseload projections displayed earlier produce the projected 

yearly indigent criminal caseload in Montgomery County during the period 

1976-1980. 

TABLE 5.7 PROJECTED YEARLY INDIGENT CRIMINAL CASE LOAD 
MONTGOMERY COUNTY, 1976-1980 

COURT CASE LOAD 

Criminal Court--felonies 375 

--misdemeanors 100 

General Sessions Court 

--misdemeanors 1000 

Juveniie Court 525 

Court of Criminal Appeals 16 

INDIGENCY RATE 

75% 

75% 

INDIGENT CASELOAD 

188 

38 

380 

394 

12 

The estimates in Table 5.7 are the study team's best forecast of the 

indigent caseload in Montgomery County for the near future, given the data 

concerning the present system and local and national trends' in public defense. 

------------, .... ,'---------_.!:.-._--------
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In the following sections of this report these estimates are used in deter-

mining the cost of providing defense services to the indigent criminally 

accu?ed. 

.. 

" 

---------------------------~---
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COST OF THE PRESENT ASSIGNED COUNSEL SYSTEM 

Attorneys appointed to represent indigent criminally accused in 

Tennessee receive compensation from a fund set up LInder the Indigent Defense 

Act. Tennessee Supreme Court Rul~ 44, effective since July 1, 1975, provides 

for compensation of $30/hour for attorney time spent in court, not to exceed 

t~e statutory maximum of $100 per day; $20 per hour for preliminary hearings, 

trial preparations, etc., with a cost of $500 per case. Few att'orneys, how-

ever, actually receive compensation according to this rule because insufficient 

resources are appropriated for the IDA fund. 27 

In 1975, only $8,000 was allocated to Montgomery County to compens~te 

attorneys for their time in representing indigent felony defendants. No 

fund~ were appropriated for time spent on misdemeanor cases. Because so 

little money is appropriated, many vouchers for compensation submitted by 

attorneys are rejected and unpaid; in the case of other vouchers, the amount 

of compensation is reduced from the amount requested and in many cases 

attorneys do not even bother to submit vouchers. As a result of this practice 

it is impossible to determine the real cost of th~ assigned counsel system. 

It is to the credit of the Montgomery County Bar that they have con-

tinued to provide competent representation to indigent criminally accused 

despite the lack of compensation. Tennessee, however, cannot expect this 

situation to continue. Recently, attorneys across the nation have challenged 

this practice of placing the entire burden of providing defense services to 

the'indigent criminally accused on the private bar. Court decisions have 

27See Ste~"art, Gary V., Indigent Defense, Appendix c. 

" 
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begun to recognize the attorneysl constit~tional right to compensation for 

services rendered. The most noteworthy of these is the Kentucky high courtls 

decision tn Bradshaw v. Ball. The Court explained: 

lilt is in the publ ic interest that the adr:linistration of 
criminal justice proceed fairly, impartially, expeditiously 
and efficiently. Therefore it appears elemental that the 
public interest in the enforcement of criminal laws and 
the constitutional right of the Indigent defendant to 
counsel can be satisfied only by reqLliring the state to 
furnish the indigent a competent attorney whose service 
does not unconstitutional1~ deprive him of his property 
without just compensation. 8 

Consequently, the Court held that assigned counsel would no longer be required 

to take court appointment without compensation beginning 90 days after the 

issuance of the Courtls mandate. 

The Nev, Jersey Supreme Court In State v. Bus,h. recogn I zed tha t the heavy 

burdens placed on defense attorneys compel compensation. The Court stated: 

IIA criminal case used to be a fairly simple affair. 
Today, with rapidly changing concepts relating to 
sundry matters, such as corifessions, .search and seizure, 
joinder of defendants, right to counsel, etc., the 
defense of counsel consumes far more time than when we 
came to the bar. • • Furthe r, the tota I demand \-,11 11 1 ike 1 y 
increase, for while criminal proceedings now dominate 
the stage, in the wings are other matters -- minor offenses, 
juvenile delinquency, and civil commitments .•• We are 
satisfied that the burden is more than the profession 
alone should shoulder ••• 1129 

If the Tennessee Supreme Court were to follow the reasoning of the 

Kentucky Supreme Court or the Ne\v Jersey Supreme Court, it is sufficient to 

note that the cost of the present assigned counsel system would skyrocket 

from the $8 t OOO spent in Montgomery County in 1975. 

~81187 SW2d 294, 298 (Ky. 1972). 
9217 A2d 441,448 (N.J. 1966). 
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VII 

ALTERNATIVE OPTIONS 

The study team considered three alternative ~ptions for improving 

the existing system of Montgomery County for providing legal defense sdr­

vIces to indigent criminally accused. The three options, the Coordinated 

Assigned Counsel System, Defender System and Mixed System, are variations 

of the basic defense systems employed throughout the country. 

The structure of each alternative option is described in Section A • 

. Tbis is followed by ~ discussion of the projected costs for each system in 

Section B. Alternative options are subsequently analyzed as to their capa­

bility of providing competent defense services in Section C. 

A. Description 

1. Coordinated Assigned Counsel (CAC) System. 

The term Ilass i gned counsel system" is used here to descri be the 

current practice in'Montgomery County v/here attorneys are appointed by the 

court to represent indigent defendants on a case-by-case basis. The 

lnnovation proposed under the CAC system is the appointment of an administra­

tor whose function it would be to coordinate the activities of the court and 

the private bar with respect to such appointments. 

In Montgomery County, this administrator would be responsible for (1) 

compiling a comprehensive list of qualified attorneys for appointments; (2) 

adopting an equitable rotation system to ensure equal distribution of cases; 

(3) coordinating the immediate appointment of counsel to indigent criminal­

ly accused; and (4) assisting in the development and administration of a 

fee distribution plan which equitably compensates attorneys for actual time 
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expended in the disposition of appointed cases. 

Ideally, a CAe program with sufficient staff and flnancl~l resources 

could be responsible for (1) establ ishing certification standards and co-

counseling arrangements for new attorneys seeking appointments and, in ~hat 

connection, arrange fo~ an appropriate training program. Additionally, 

ongoing training programs could be developed to ensure continued effective­

ness of counsel; (2) developing and implementing a system of monitoring the 

performance of appointed counsel; (3) developing a uniform procedure for 

effective determination of indigency to be applied consistently to all 

defendantsj and (~) providing investigation, expert witnesses and other 

support to appointed counsel. 

The Administrator of the CAe program should be appointed by an indepen-

dent board or commission. This would insulate the appointment of counsel 

from um'iurrClntcd judicial or political influence. It is suggested that 

such a board or commission include representatives of local goverhment, 

the judiciary, the bar and the community served, especially low-income and 

minority groups. 

2. Defender System 

The term "Defender System'l describes a method of providing indigent 

defense services where an attorney Of group of attorneys, through a contrac-

tual arrangement or as public employees, provide legal representation for 

indigent criminal defendants on a regular basis. 

Under this plan, qual ified defense lawyers are hired to represent all 

criminally accused persons who are determined to be indigent and who request 

legal representation. The representation should include the handling of 

felonies, misdemeanors, juvenile cases, post-conviction remedies, appeals, 
" 

... ~ '"': 

------,----------------------~----~ 
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extraordinary appearances and advice relating to all of these. Necessary 

support facilities, including adequate office space, equipment, investigatory 

capabil ity and access to expert witnesses are absolute prerequisites to 
. 

ensure the indigent defendant both equal justice under the law and effective 

assistance of counsel. It would be expected, from time to time, that con-

flicts of interest will arise, particularly in connection with co-defendants. 

When suen conflicts arise, the private bar would be called upon for 

appointments. 

Staff ~ttorneys would be assigned to different courts on a rotating 

basis, in order to equalize their experience. This would also tend to prevent 

a relationship or accommodation which often develops when one attorney routinely 

appears before the same judge. 

It would be the responsibility of the defender office to (1) arrange 

for a method that assures immediate representation; (2) develop the mechanism 

whereby the determination of in~;gency can in the first instance be made by 

the defender staff or otber non-judicial personnel; and (3) develop an 

obligatory in-service and advanced training program for staff attorneys 

dealing with tactics, techniques and new laws which affect day-to-day criminal 

practice. 

3. Mixed System 

A mixed system would include the establishment of a Coordinated 

Assigned Counsel program and a Defender Office. Each component of this 

system would handle and be responsible for a certain percentage of the 

indigent criminal caseload. While the division of cases should be left 

to the respective components, it is suggested that the division not be 
. 

based solely on the type of case; for e~ample, all felonies to assigned 

c __ .. ____ .. ____________________ ~ ___ _ 



- 1~5 -

counsel and all misdemeanors to defenders: It is preferable, instead, to 

have each component involved in the full range of criminal cases. 

Under the Mixed System, many of the functions of a CAC program could 

be performed by and through the Defender Office. Accordingly, the Defender 

Office, in addition to the duties directly incident to the day-to-day 

representation of indigent defendants, should be responsible for the 

following: 

o Conducting an in-service and advanced training program for its 

attorneys as well as for assigned counsel; 

o Implementing the process of determining indigency for all defen-

I.... d h . f ants at or near t e time 0 arrest; 

\. 

'. 

o Providing for immediate access to counsel for all those primarily 

determined to be indigent; 

o Providing for investigative and other support resources for itself 

and for assigned counsel. 

B. Projected Costs 

Earlier in this report, it was explained that court-appointed counsel 

in Montgomery County do not always receive compensation for their services 

in representing the indigent criminally accused. Because of this, the study 

team was unable to derive a projected cost of the present assigned counsel 

system which would be valid for analytical purposes in making cost-comparisons 

with the various alternative defense systems. Rather than projecting detaiied 

budgets for each system, therefore, only the major start-up and yearly oper-

ating exp~nses have been identified. 
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1. Start-Up Costs 

In establishing any new office or system, there are Lertain expenses 

which must initially be expended. These start-up costs, however, are a 

one-time expense and should not be considered as part of the yearly oper-

ating budget of a system. The equipment requirements were determined by 

the study team's judgment and law office management standards. The cost 

per item of various equipment is given in Table 6.1. 

Table 6.1. Cost of Office Equipment 

Item Per Unit Cost 

desk .$200 
executive chair 125 
desk chair 75 
sec. cha i r 55 
side chair 75 
fi Ie cabinets 130 
bookcases 50 
dictaphones 500 
projector i 30 
screen 55 
type\-l rite r 700 
photo. 

.J. 560 equipment" 
tape recorder-b', 140 

*Olympus, Mbdel OM-135 camera ($325), f 1.4, 
35 mm lens ($100), strobelight ($70), tripod 
($25); Polaroid Super-Shooter ($40). 

**With shoulder strap and carrying case. 

Additionally, a 1a\'l library is an essential requirement to any defense 

system. It is the study team's judgment that approximately $11,000 is re-

quired to set up a complete law library with new publications. It is possible 

that used sets of reporters can be obtained at a substantially lower cost. 

Some of the necessary publications and their approximate costs are 1 isted 

in Table 6.2. 
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Table 6.2. Law Library 

Pub 1 i cati on ApproxiMate Cost 

Complete Set of Supreme Court Reporters (West). . . . . . . 1,400 
Complete Set of Federal Reporter 2d . . . . . . . . . . . . 6,000 
Complete Set of Official State Reporter 2,500 , 
Complete Set of Tennessee Code Annotated 250 
Tennessee Digest (West) 350 
Criminal La", Reporter (per year) 210 
Complete Set of ABA Standards for Criminal Justice ll2 
~/einstein, Evidence (7 vols.) 150 
Ginger, Jury Selections in Criminal Tr i a 15 30 

, Kami sCJr, LaFave, et al., Modern Criminal Procedure 25 
Content of Current Legal Periodicals (per year) 35 
Tennessee Law Review (per year) 15 
TOTAL $11,007 

A final start-up expense is for recruitment of staff personnel. 

Approximately $1,000 to $2,000 should be allocated for this expense. 

2. Yearly Operatin9, Expenses 

A yearly operatIng budget for any defense system can be broken into 

five major categories: Personnel, Travel & Subsistence, Supplies & OperCJting 

Expenses, Contract Services and Professional Services. 

30 

a, Personne 1 

The personnel under the described Coordinated Assigned Counsel 

System would include an Attorney-Manager as administrator and an 

executive secretary. A Defender System in Montgomery County would 

require a Chief Defender, '(,ho \vould be an attorney \vith at least five 

years experience in the criminal practice, a senior staff attorney 

with approximately 3 years experience in the criminal practice and 

a junior staff attorney with approximately 1 year experience in the 

criminal practice,30 Also, a Defender Office would require an inves-

tigator, an executive secretary and one additional secretary. A 

See Appendix E for a description of how the number of attorneys needed 
was a rr i vcd at. 

LZE1 
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Mixed System with a Defender Office handling 75% of the indigent criminal 

caseload would have the same staffing requirements as the Defender Sy~tem) 

except that it might not require the junior staff attorney. Additionally, 

the Mixed System would require only a part-time Administrator of the CAC , 

Program and a part-time secretary. Possibly, the position of part-time 

Administrator could be filled by the Montgomery County Bar Association. 

Table 6.3 below lists the approximate salaries for these positions. The 

figure of $30,000 for the CAe Administrator and the Chief Defender on a 

full-time basis is suggested in order to assure the hiring of a competent, 

experienced attorney. Also, the adversarial counterpart, the District 

Attorney General, has a salary of $32,000 per year. The amounts for staff 

attorneys are adjusted accordingly. Additionally, a percentage of the total 

salaries for each system (approximately 15%) should be included in a budget, 

to cover fringe benefits. 

Table 6.3. Personnel Salaries 

Position Salary 

CAe Administrator . 
$30,000 · · · · · · · Chief Defender · · · · · · · 30,000 

Senior ~taff Attorney · · · · · · 18,000 
Junior Staff Attorney · · · · · · 15,000 
Investigator . · · · · · · · 13,000 
Executive Secretary · · · · · · 9,500 
Secretary . · · · · · · · 9,000 

b~ Travel, Transportation & Subsistence 

Funds should be allocated to cover the cost of staff participation 

in training conferences and seminars. Additionally, investigators will 

be required to travel throughout Montgomery County and the surrounding 

area to thoroughly investigate cases. Approximately $5,000 should be 

budgeted fot this expense in each of the. alternative defense systems. 
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c. ~~Les & Operoting Expenses 

This section of a budget would include rental of office space, 

office supplies, postage, telephone and duplicating costs. NCDM uses 

the following calculation to determine cost of office space: 

150 square feet per person @ $7/sguare foot; per year. 

Table 6.4 displays an approximation of these expenses. 

-
Table 6.L1. Suppl ies & Operating Expenses 

Item Cost 

Office Space $1,050 x N;'~ 
Office Suppl ies 1,800 
Telephone 2,~00 
Postage 

. 
1,300 

Duplicating 1,200 

d. Contract Services 

*N equals 
number of staff 
personnel 

In a Defender Office or a CAC program, it may be necessary at 

times to obtain the services of an expert witness (e.g., psychiatrist) 

in order to provide competent defense services. Also, there may be 

times when an investigator will be unable to handle the entire case-

load. On these occasions, such additional services as required can 

be obtained by contracting for same, regardless of which system is in 

use. Therefore, a budget for any defense system should include some 

funds--at least $5,000--to meet this requirement . 

e. Professional Services 

IlProfess i ona 1 Serv i ces'l here refers to attorney fees. I n a 

Coordinated Assigned Counsel System, the major cost of the system 

would be the amount of compensat(on appointed attorneys receive for 

representing indigent defendants. As discussed previo~sly, the 
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study team was unable to accurately derive this figure. In a Mi~ed 

System with a defender office handl ing 75% of the caseload, the cost 

of prc;>fessional services vlOuld be one-fourth that" of the CAC 
~ 

System. Even in a full defender office, some funds should be allocated 

to professional services to pay private attorneys who would be appointed 

in conflict of interest cases. 

* * :* 

A total yearly operating budget for any defense system is derived by 

totalling each of the five categories described above. 

". C. Capabi I i ty of Providing Effective Defense Services ,,,. 

In order to provide quality ~epresentation to criminally accused indi-

". 
gents, an effective defense system should meet several basic criteria, as' 

fo 11 ows: 

o Provide counsel having expertise in the criminal practice; 

• o Assure defendants immediate access to counsel; 

" o Provide counsel with investigative and other support capabilities; 

o Provide equitable ~ompensation for attorney time; 

fe. o Develop and apply fair standards for determining indigency; 

o Assure professional independence of defense counsel; 

o Monitor attorney performance; 

o Provide continuity of representation; 

• Assure widespread involvement of the private bar; and 

e Resolve conflict of interest situations. 

Each of these basic criteria is analyzed and discussed below in the 

context of the alternative defense systems presented previously. The objec-

tive of this procedure is to determine the capability of each- alternative 
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for meeting each criterion. Following t~e discussion of each criterion is 

a table which displays each alternative defense system's capability of meet­

ing that criterion. Rating is on a l-to-5 scale (1 reflects least capability, 

5 reflects greatest capabi lity). 

While all of these criteria are important for providing· effective 

defense services, in the context of Montgomery County, some of them require 

greater consideration. For example, presently there is a greater need in 

Montgomery County to assure defendants immediate access to counsel than there 

is to resolve conflict of interest situations. Therefore, the study team has 

weighted each criterion on a l-to-5 scale (1 being least important, 5 being 

most important). At the conclusion of thes~ nine analyses is a summary table 

(exhibit 1) which displays the design used to arrive at the weighted value of 

each criterion by type of defense system and the total net value allocated to 

each system. Column A describes each criterion, column B identifies the 

weighted value of each criterion ~nd columns C through F identify the rating 

for each criterion within each system and the net score for each (weighted 

value X rating ~ score). The,total net scores are displayed at the bottom of 

each column. 

1. Provide Counsel Having Expertise in the Criminal Practice 

Providing indigents with counsel has often meant simply providing the 

accused with a lawyer, ~o matter how lacking in experience or competence. In 

today's complex legal world, a license to practice Jaw alone does not qualify 

a person to be a criminal defense attorney. Courtroom procedure is highly 

technical. Legal experts in trial practice have written volumes on the com­

plexities oj the rules of evidence, techniques for cross-examination and the 
. 

manner and ,strategy of selecting jurors, just to mention a few areas. Such 

----------------------=-------------------------------------
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expertise is an essential component of effective representation in the crimInal 

court arena. '. 

Unlike the civil lawyer, who generally engagcs in little litigation 

practice, the criminal lawyer needs to have recent decisions of the U. S. 

Supreme Court, lower federal courts and state appellate courts on the tip of 

his tonguc in order to argue frequently and persuasively before the court. 

The criminal defense attorney must be a specialist in a number of areas. An 

~xcellent review of the role of the criminal lawyer in our adversary system 

is provided by Professor L. Ingraham: 

"Based on the presumption of innocence, the adversary 
model seeks to force the state to establish the defen­
dant's guilt only by the introduction of competent 
evidence fairly obtained through constitutional pro­
cedures ... What is at issue, as much as the factual 
question of whether defendant committed the acts 
charged, is whether he has been fairly arrested, in­
vestigated and charged and whether he ought to be 
punished. The ideal rol~ of defense counsel in the 
adversary process, therefore. is not merely that of 
investigator and presenter of facts in court; his role 
includes the function of challenging the constitution­
ality of law and proceedings which have brought his 
client before the bar. Even when the "facts" are 
not in dispute, he is also supposed to present facts 
in mitigation of the crime, to persuade the adjudicator 
that, though his client may technically be guilty, he 
ought not to be punished."31 

The Supreme Court of Tennessee has recognized the need for expertise 

in the criminal practice of law. The court, in McK~din ~ State, held that 

Tennessee is required to provide indigent defendants \",ith counsel "competent 

in the field of criminal law, irrespective of expertise in other fieJds. 1I32 

In Baxter v, Rose, the court held that the standard to follow in determining 

whether a criminal defendant received "effective assistance of counsel" "is 

simply whether the advic~ given, or the services rende~ed by the attorney, 

are within the range of competence demanded of attorneys in criminal cases." 33 

31 Ingraham, The Impact of Argersinger--One Year Later t 8 Law & Society Review 
615,635 (1974). . 
32516 S.W. ~d 82,86 (1974). 
33 'S.W. 2d (1976) . 
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Although the Supreme Court of Tennessee requires the State to provide 

indigent defendants with counsel competent in the field of criminal law, few 

of the attorneys in Hontgomcry County who are given appointments consider 

themselves expert in the criminal practice. In Montgomery County, as it is 

inmLlny other localities in the country, many of the attorneys handlin~ Jndi-

gent cases receive their first training by "prac.ticing" on actual defendants 

in criminal trials. Chief Justice Warren Burger, one of the most out-spoken 

critics of this practice, has stated: 

"defenders often learn advocacy skills by being thrown 
into trial. Valuable as this may be as a learning ex­
perience, there is a real risk that it may be at the ex­
pense of the hapless clients they represent--public or 
private: The trial of an important case is no place for 
on-the-job training of amateurs except under the guidance 
of a skilled advocate."34 

In addressing the matter of criminal expertise, the National Advisory 

Commission proposed that intensive entry-level programs be established to 

ensure that defenders and assigned counsel have the basic defense skills 

necessary to provide effective assistance of counsel before representing 

indigent clients)5 They stress the point that such training be "systematic 

and comprehensive." 

An ideal entry-level training program should consist of a four-to-six 

week curriculum, during which time trainees are not assigned to courts or 

to cases. Instruction should include lectures, seminars and reading assign-

ments covering statutory and case law materials, practice and procedure. 

Field visits and court observation should be included. New attorneys should 

be involved in simulated client and witness interviews and simulated trial 

situations. Roleplaying exercises should be videotaped and discussed. 

The NAC also recommends that Ilin-service training ~nd legal education 

34surger, Advocacy on Trial: A Challenging Proposal, 
26,30 (1974). 
35NAC Standards 13.16. 

Learning and the Law 
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programs should be estClblishcd on a systematic basis •.• " 36 for both defenders 

and assigned counsel. Defense Clttorneys r~eed to keep abreast of develop­

ments in criminal law and procedure and in the forensic sciences. Defender 

offices or assigned counsel progr?ms must maint~in adequate law libraries 

and pleading banks. Copies of slip opinions of the U. S. Supreme Court and 

the state's appellate courts and national publications, such as the Criminal" 

law Reporter, should be readily available to all defense attorneys. Periodic 

lectures by senior attorneys~ forensic science experts and community agency 

.personnel s~ould be utilized. 

Presently, Montgomery County lacks the resources to Institute such 

training programs. While an ideal Coordinated Assigned Counsel program could 

establish such programs, the CAC system described for Montgomery County would 

be deficient in meeting this criteria. One way in which the CAG system might 

be able to meet this criteria is to seek additional funds for scholarships to 

assist attorneys in attending national or regional training programs and 

seminars such as the National College of Criminal Defense· Lawyers and Public 

Defenders. 

The Defender System would be particularly well suited for providing the 

indigent criminally accused with counsel competent in the field of criminal 

law. Full-time defenders devote their entire working day to the criminal 

practice and quickly develop the requisite expertise. In the Mixed System, 

the Defender Office component is ideally suited to satisfy the training needs 

for itself as \-Jell as for the Assigned Counsel panel, thereby eliminating 

duplication of effort. Also, the Defender Office could develop brief and 

motion banks for the use of both defenders and assigned counsel; they can 

exchange information and consult with one another. In sum, the Defender and 

36lbid . 
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Mixed Systems have inherent within them th~ atmosphere and capability of 

providing counsel with expertise in the criminal practice so long as their 

budgets allow for it. 
, 

Figure 1 displays the rated capability of each system to meet the 

criterion "Providing Counsel H:3ving Expertise in the Criminal Practice" (1 

reflects least capability; 5 reflects greatest .capability). 

Figure 1= PROVIDING COUNSEL HAVING EXPERTISE IN THE CRIHINAL PRACTICE (5) 

I 2 3 4 "5 

2. 

Coordinati~ Assi~ned 
X Counsel System 

Defender System 

Mixed System 

Assuring Defendants Immediate Access to Counsel 

The National Advisory Commission recommends that 

" ••• representation should be made available to el igible 
defendants ... beginning at the time the individual either 
is arrested or is requested to participate in an investi­
gation that has focused upon him as a likely suspect.,,3? 

They recognize four benefits of early representation: 

III. The presence of counsel at the critical stages of the 
proceedings will help safeguard consLitutional rights 
and will help reduce court congestion • 

2. The defense will be able to undertake a complete 
investigation. 

3. The necessary plea bargaining and negotiating can 
take place • 

4. Defense counsel will be better prepared at the initial 
appearances." 

37NAC , Courts Section 13.1. 

X 

X 
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The current study reveals that in Montgom~ry County it is rare for an 

attorney to be apPo,inted immediately after th(; arr(.st of a defendant. It is 

ge~erally the practice that an indigent defenuant wait until his first appear-

ance in the General Sessions Court before he is appointed counsel. The court 

only meets once a'week; it is therefore not uncommon for an indigent accused 

criminal to have to wait six days after his arrest before obtaining counsel. 

Early contact by the attorney· with the accused can mean the difference 

between effective and ineffective legal 'assistance. A prompt determination 

of all relevant fac~s enables the attorney to initiate investigation, secure 

a release of the accused from custody and provide legal advice for the 

protection of the accused's constitutional and legal rights. The American 

Bar Associ~tion, in its Standards for Criminal Justice, points out that: 

lI{m)any important rights of the accused can be protected 
and preserved only by prompt legal action. The lawyer 
should inform the accused of his rights forthwith and 
take all necessary actio~ to vindicate such rights. He 
should consider all procedural steps which in good faith 
may be taken, including, for example, motions seeking 
pretrial release of the accused, obtaining psychiatric 
examination of the accused when a need appears, moving 
for a change of Venue or continuance, moving to suppress 
illegally obtained evidence, moving for severance from 
jointly charged defendants, or seekIng dismissal of the _ 
charges. tl38 

The need for early a~p6intment is strengthened'by the fact that a great 

percentage of cases are disposed of without trial. These dispositions often 

come about through guilty plea negotiations or non-negotiated pleas of guilty. 

At the initial stages, the presence of defense counsel could be decisive in 

helping the prosecutor decide whether he will make a formal charge. In it5 

T~sk Force Reportt The Courts, the President's Commission on Law Enforcement 

38ABA Standards, Defense Function, Section 3.6, Approved Draft, 1971. 

.. 
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and the Administration of Justice summed up the. arguments for early rcpresen-

tat ion when it said, 

IIEarly provision of defense counsel is essential to 
satisfy the concerns of the accused and of the system 
for the fnirness and accuracy of the guilty plea process. 
Counsel can provide the defendant with a reasoned basis 
for considering the advantages and disadvantages of the 
negotiated disposition. He can enlist the acceptance 
and support of the defendant's family, employer, or other 
persons whose cooperation may be imperative. He can help 
the defendant to understand the rightness and fairness 
of what is happ~ning and thereby help to avoid the destruc­
tive sense with which many uncounseled or ill-counseled 
defendants are left after .•. they have either 'conned' 
the system or been treated unfairly by. it." 39 

The ABA Standards further state, 

II!t is the duty of the lawyer to conduct a prompt inves­
tigation of the circumstances and explore all avenues 
leading to facts relevant to guilt and degree of guilt 
or pena I ty. . . 
• • • The duty to investigate exists regardless of the 
accused's admissions or statements to the lawyer of facts 
constituting guilt or his stated desire to plead gui lty." 

Under the best of circumstances, the actual posture of defense counsel 
\ 

in Montgomery County, from the standpoint of the adversary, is that he is 

already behind when he begins his efforts in behalf of his clients. The 

police have made an arrest based on either an on-the-scene view of the alleged 

criminal activity or they have conducted an investigation leading to the 

arrest of the accused. Time has had Its effect on the scene of/the alleged 

crime and on the memories of the witnesses for and against the accused. More 

often than not, the names of prosecution witnesses are preserved but witnesses 

that could be favorable to the defendant are either not interviewed by the 

police or the names not preserved, as they are not perceived as valuable to 

the prosecution's case against the defendant. Additionally, Montgomery County 

has a high level of transients due io Fort Campbell. A soldier who may be a 

.39Task Force Report: The Court~, p. 53. 
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valuable \"itness might be transfered to a distant base before defense counsel 

is appointed. 

The non-indigent criminnlly accused is able and free to call in private 

counsel for immediate consultation. The de¥endant, under these circumstances, 

can discuss the nature of the charge and evaluate with counsel the implica­

tions that the charge may have on all the concerns that prey on his mind, 

s'uch as familY consideration, employment status, health factors and so on. 

It is. fair to say that many of these considerations bear directly on the 

chances for quick re~~bilitation and consequent favorable disposition; they 

are, therefore, crucial to the process of effective representation and should 

be given immediate attention. The indigent counterpart should be afforded 

similar treatment and should be assured immediate access to counsel. 

Experience has shov.Jn that a defender office fs best capable of provid-

ing immediate access to counsel. It is a matter of assigning one or 

n~re staff attorneys to the jail on a 2q-hour 'on-call basis. The practice 

in ~st defender jurisdictions is that the staff attorney will visit the 

jail facility .prior to arraignments each day for the purpose of counseling 

those who appear to be in need of counsel. To ensure immediate counsel to 

those arrested during weekends and to others who have perhaps not yet been 

formally arrested, phone'facilities are made readily available allowing for 

initral contact and immediate follow-up. Additionally, the defender office 

could respond to inquiries from eligible persons who believe that they are 

"under suspicion of a crime, or (believe) that a process will commence 

resulting in a toss of liberty or the imposition of a legal disabi1ity.II~O 

The Coordinated Assigned Counsel System can develop a method for early 

representation, but it must rely on private attorneys who ~r~ willing OF 

ItO ' National'Study Commission on Defens~ Services, Draft Report, p. 105. 
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imposed upon to serve on a rotation t~sis. It is difficult at best to monitor 

. the effectiveness of providing immediate representation in this manner, but 

it can be done. 

The Mixed System would turn over the function of providing imme~iate 

access to counsel to the Defender Office component. Appropriate distribution 

of cases to defender and assigned counsel would take place at the initial 

contact. The Chief Defender and the CAC administrator should develop 
- . . 

"systematic procedures for early case assignment and for informing' the cl ient 

f h f h h • 11 h' f h'" 1 • d 1141 o t e name 0 t e attorney .... ' 0 WI represent 1m a ter t e Inltla perlo. 

Figure 2 displays the rated capability of each system to meet the 

critorion "Assuring Defendants Immediate Acct::ss to Counsel" (1 reflects least 

capability, 5 reflects greatest capability). 

Figure 2: ASSURING DEFENDANTS IMMEDIATE ACCESS TO COUNSEL (5) 

1 2 3 4 5 
Coordinated Assigned 
Counsel System X 

Defender System 
X 

Mixed System X 

41 1-b "I d. , 6 p. 10 • 
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3 . Providing Counsel with Investigative and Other Support Cap~bil Ities 

The appointment of even the most ski'1led trial attorney to defend an 

indigent accused is no more than ~ token gesture if the defense hinges upon 
~ 

the location of a missing witness or the teitimony of a ball istics expert and 

such assistance is not available. lhe importance of adequate investigation 

and the specialized assistance of psychiatrists, forensic pathologists and 

other scientific experts is universally recognized as an essential component 

of an effective defense capability. Yet, in most instances, the indigent 

accused goes into court without this assistance. Rarely will he have the 

benefit of an independent investigation conducted in his behalf to challenge 

the investigative machinery available to the prosecutor, which can include 

the local pol ice department, the sheriff's office, the state police and the 

FB I. 

Both the American Bar Association and the National Advisory Commission 

call for a defense system to provide adequate support services~2 The NAC 

Standard 13.14 specifically provides that the support services for a defense 

system "s hould be substantially equ'jvalent to, and certainly not less than, 

that provided for other components of the justice system. ,•43 

The National Study Commission on Defense Services recommends that 

II ••• (s)ocial workers, investigators, paralegal and 
paraprofessional staff should be employed to assist 
attorneys in performing tasks not requiring attorney 
credentials or experience and for tasks that support 
staff/bring special skills and experience to perform-
i n9. 1I "I4 , 

Given the caseload demands on defense atl0rneys, the use of support 

specialists is essential to providing effettive assistance of counsql. 

Investigators are a funda~ental staff resource because, investigations are 

~~see ABA S~andards for Provding Defense.Services, Subsection 15. 
~4NAC Standards. 13.14 . 

National Study Commission on Defense Services, Draft Report, p. 577. 
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required in every case where there is a fpctual question not subject to 

objective determination. Proper trial pr6paration demands ve~ification of 

evidence and information developed by the prosecutor and other law enforce-

ment personnel, as well as interviewing potential defense witnesses. An 

attorney can use both investigative and social work talent to help him advise 

the defendant regarding diversion programs. Social workers, also, can 

develop sentencing alternative programs for the cl ients. 

The failure to provide supporting services for defense counsel is also 

wasteful in terms of the efficient allocation of resources, since it is 

simply uneconomical for attorneys to carry out supportive functions. The 

above standards recognize both the cost-savings accomplished by having para-

professionals handle functions for which lawyers are not necessary. The 

crime-reducing potential of having a defense system coordinated with 

community social service agencies is important in working to\oJard the 

rehabilitation of the offender as early as possible. 

Under the present appointed counsel system there are absolutely no 

provisions for investigation. An appointed attorney must investigate on his 

own and at his own expense. Despite this defect many diligent attorneys in 

Clarksville thoroughly investigate their cases; but when a lawyer conducts 

his own investigations and interviews it. frequently leads to difficulty. 

It ••• The roles of an advocate and of a witness are inconsistent; the function 

. of an advocate is to advance or argue the cause of another, while that of a 

witness is to state facts objective1y.,,45 fl, laWYler wh.o finds that his own 

investigation has forced him to become a witness may be ethically bound to 

withdraw in the middle of a trfal, very much to the dfsadvantage of his client.~6 

:~code of Professional Responsibility, Ethical Consideration 5-9. 
D. R. 5-102 • 

~,-----------" ..... -----------------------
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The CAe System, described earlier, lacks the resources to provide counsel 

with the necessary investigative support. At best, the CAC System could 

maintain lists of inyestigators, expert witnesses and others. Without avail-

able funds to compensate such experts, however, it is unlikely that court 

appointed attorneys will obtain such valuable assistance. 

The Defender and Mixed Systems are more capable of meeting the demands 

for investigation and support~services since their respective budgets provide 

for a full-time investigator and additional money for consultant services as 

needed. 

Figure 3 displays the rated capability of each system to meet the 

criterion "Providing Counsel with Investigative and Other Support Capabili-

ties' l (1 reflects least capability, 5 reflects greatest capability). 

Figure 3: PROVIDING COUNSEL ~IITH INVESTIGATIVE AND OTHER SUPPORT 
CAPAB 11ITI ES (5) 

1 2 3 4 5 
-

Coordinated Assigned X Counsel System 
Defender System X 

Mixed System X 

" 

------------------~--~------~--------~~----------~ 
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Equitable Compensation for Attorn.!:Y Time 

An Indigent criminal defense delivery system should provide for a method 

that adequately compensCJtes attorneys for their services, and in the case of 

assigned counsel, fucilitates the prompt payment of such compensation. The 

commentary to the National Study Commission's recommendation on this point 

identifies several compelling reasons: 

Requiring counsel to provide services without suf­
ficient compensation may be a taking of property without 
due process of law in violation of the Fifth Amendment. 
In any event, whether unconstitutional on this basis or 
not, such a scheme works an inequity on counsel which may 
violate th~ Fourteenth Amendment's due process clause. 
Such an unfairness is the result of two current realities. 
First, with the expansion of the right to counsel and the 
higher effective assistance standards, attorneys are 
required to perform in a much greater capacity than ever 
before. Secondly, since the provision of counsel to the 
legally indigent is a societal burden, taxpayers should 
bear enough of the cost to fairly compensate couflsel for 
their performance of necessary services, instead of requir­
ing counsel to shoulder all of or a disproportionate share 
of the burden. 

Finally, and perhaps most significantly, ~ounsel 
should be adequately compensated to ensure that eligible 
persons receive quality representation. Regardless of 
counsel's moral or professional obI igation, it is too 
much to expect th~t the adequacy of compensation will not 
affect an attorney's performance. Practically speaking, 
even very capable attorneys lack the incentive to take 
cases to their necessary conclusions. Too many cases will 
be disposed of by guilty pleas, including those where trial 
Itlould have been the more strategic move. Adequate compen­
sation, indeed, seems a matter of constituticnal propor­
tion and should be reflected in the amount of assigned 
counse 1 {ees. 47 

The National Study Commission further recommends that 

"(t)he amount of assigned counsel fees should be related 
to the prevail ing rates among the private bar for simi lar 
services. These rates should be periodically revie'tJed 
and adjusted accordingly. 1t 48 

47 . 
National StudY'Commission on Defense Services, Draft Report, pp. 305-306. 

48Ibid.~ p •. 31~. 

L-. _____________ .....:.-_______ ~_~ __ .~~ ____ _ 
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Simi lDrly, the President's Con~ission on Law Enforcement and Admini-

stration of Justice recommended: 

Assigned counsel should be paid a fee comparable to that 
which an average lawyer would receive from a paying cl ient 
for performing similar services, Most presently proposed 
standards for compensation of assigned counsel call for a 
fee which is less than could be commanded in private prac­
tice. It has been argued that these standards are suffi­
cient, because it is part of a lawyer's obligation as a 
member of the Bar to'contribute his services to the ~efense 
of the poor. But these standards unavoidably impose a 
stigma of inferiority on the defense of the accused. If 
the status of the Defense Bar is to be upgraded, and If 
able lawyers are to b~ attracted into criminal prartice, 
it is undesirable to perpetuate a system in which repre­
sentation for the poor seems to be obtained at a drseount~9 

The American Bar Association Standards Relating to Providing Defense 

Services add the following comment: 

The legal profession has carried for many years the major 
part of the burden of representation in criminal cases. 
In so doing, many individual lawyers have suffered personal 
hardship because of their loyalty to the tradition that 
no one should lack counsel because of indigency. Many 
private practitioners have devoted vast amounts of time 
which required them to neglect their paying clients and 
other responsibil ities in order to p~rform needed ser­
vices for indigent defendants. Society cannot justly 
impose this heavy cfemand on one segment of the popuiation.'50 

Such adequate compensation is necessary in order to consistently attract 

competent private attorneys to represent indigent criminal defendants. Sim-

ilarly, it is important to offer attractive salaries to defenders in order 

to assure competent staff and equally important, to minimize the turnover 

problem that otherwise \vould set in. In this connection, NAC stated, 

The financial rewards of private law practice can be 
large. In order to attract qual ified people, publ ie , 
office should hold reasonable financial rewards as\'Jell. 
Where defenders devote their full energies and resources 
to their office, they should receive adequate compensa­
tion. The publ ic defcf1'der· is an important c.omponent of 
the crimin~1 justice system, comparable to the prosecutor 

49president's Commission on Law Enforcement and the Administration of Justice, 
The Courts, p. 61. 
50ABA Standards Relating to Providing Defense Services. ~tandard 2.4, Comment C. 

., 
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and the chief judge of the highest trial court of the 
jurisdiction. For purposes of salary, therefore, he 
should be treated in a similar manner. 51 

Earlier in this report it was shown that the compensation of attQrneys 

for providing legal services to indigent criminally accused in Tennessee is 

a serious problem. Although the Supreme Court of Tennessee has adopted Rule 

44 setting certain statutory rate maximums, the funds to implement such a 

fee structure remain totally inadequate. Last year only about $8,000 was 

allocated to Montgomery County under the Tennessee Indigent Defense Act for 

compensation of attorney fees. Regardless of which system of providing . 
indigent defense services Mo~tgomery County chooses to use, significant 

measures must be taken to obtain necessary funds for adequate compensation 

of attorneys if the county hopes to meet the Supreme Court of Tennessee's 

requi rement to provide counsel "competent in the field of criminal law.", 

On .this issue of compensation, it appears best to have a greater in-

volvement of the private bar. Their participation would ensure an awareness 

of and appreciation for the proble~, and surely, they would support any 

effort to upgrade the compensa~ron level for their own work. Accordingly, 

the Coordinated Assigned Counsel System would do well in this category. The 

Defender System would have the greatest difficulty in this regard, for with-

out the participation of the bar, the tendency would be to underestimate the 

worth of a defender. The Mixed System probably offers the best balance with 

respect to the development of u fair compensation base for both appointed 

attorneys and defenders. The active involvement of the private bar provides 

an effective lobby for the adequate financing of a defender office, and would 

enable the defender to work effectively with the CAe administrator in develop-

51NAC Courts, p. 267. 
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ing a fair and equitable fee structure fo~ assigned counsel. 52 

Figure 4 displays the rated capability of each system to meet the 

criterion "Providing ,Equitable Compensation for Attorney Ti mell (I reflects 

least capability, 5 reflects greatest capability). 

Figure 4: PROVIDING EQUITABLE CO~IPENSATION FOR ATTORNEY TIME (4) 

I 2 3 4 5 
-

Coordinated Assigned 
X Counsel System 

Defender System X 
-

Mixed System X 

5. Developing and Applying Fair Standards for Determining Indigencl 

No indigent defense system can be effective unless it in fact serves 

all those v/ho require such services. The Tennessee statutes, in theory, 

make all persons who are unable to employ counsel eligible for appointed 

counsel.53 The Tennessee Code defines "(I)ndigent person" as "any person 

who does not possess sufficient means to pay reasonable compensation for 

the services of a competent attorney.'64 This broad standard appears to 

be, in theory, a fair ')ne and is similar to the "substantial hat'dship" 

standard proposed by the American Bar Association: 

"Counsel should be provided to any person wilt) is financially 
unable to ~btain adequate representation without substantial 
hardship to himself or his family'55 

521ncluded at Appendix D is a sample fee schedule used by the Coordinated 
Assigned Counsel System in San Mateo, Cal ifornia. Son Mateo County expended 
$939,700.00 for that system1s operation during fiscal year 1974-75. Of that 
amount, $678,0'.8.45 was paid in attorney fees for "representation in 12,324 
cases. Under that system, even with their equitable fee schedule, the 
average cost per case WaS only $76.25. 
53rCA 5 ~O-~OQ~ (1974) 
54 TCA § 40-2014(a) (19711} 
55~BA Standards, Providing Defense Servic~s § 6.1 (196B)' 
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The practice In Montgomery County, however, indicates that many 

persons who realistically CClnnot retain a "competent attorney" are not 

receiving the services of appointed counsel. Persons who can post a mo~ey 

bond are frequently denied indigent status, regardless of the fact that 

after posting bond they can no longer afford to retain counsel. Also, low 

ranking soldiers at Fort Campbell, although many lack the resources to 

afford private counsel, generally are not considered indigent. 

Judges ill Montgomery County are given little guidance in applying 

the broad standard of'the Tennessee code. Tennessee Supreme Court Rule 

44 merely leaves it up to the trial judge to make a proper finding. 

"Whenever the party states that he is financially unable to obtain 
counsel and desires the appointment of counsel it shall be the 
duty of the judge to conduct an inquiry and to make a proper 
finding as to the indigency of the accused. Upon a finding of 
indigency, counsel shal I be appointed. All statements made by 
the defendant or petitioner in such an inquiry shall be by 
affidavi t svlOrn to before the judge." 

Rule 4~ also leaves the determination of a defendant's eliglb11ity 

for appointed counsel in the hands of the trial judge. This is not a 

favorable procedure since the pressure of court calendars often causes 

judges to make hurried decisions of indigency which are rarely reviewed. 

Additionally, judicial neutrality and objectivity may be undermined by 

making the judge an interrogator to determine assets and income. 

The National Study Commission on Defense Services made the following 

recommendations concerning financial el igibility of defendants for counsel 

to the National Colloquium on the Future of Defender Services in January, 

1976: 

.14. FINANCIAL ELIGIBILITY 
a. Eli9ibility Criteria 
Effective representation shall be provided to anyone 

who is flnancial Iy unable, without substantial hardship to 
himself or to his family, to obtain such representation. 
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This determination shall be mndc by nscert.;lining the liquid 
asset~ of the person which exceed the amount needed for the 
payment of current obI igations and which are not needed for 
the support of the person or his fa~ily. liquid assets 
.include cash in hand, stocks and bonds, bank accounts and 
any other property which can be readi Iy converted to cash. 
The person's home, car, household furnishings, clothing 
and any property declared exempt From attachment or execu­
tion by law, shall not be considered. The eligibil ity 
determiner shall not consider whether or not the person 
has been released on bond, or the resources of a spouse, 
parent or other person. If the person's liquid assets 
arc not sufficient to cover the anticipated cost of 
effecti~e representation, the person shall be eligible 
for public representation. The cost of representation, 
for purposes of determining eligibility, shall include 
investigation, expert 'testimony, and/or other costs 
which may be related to providing effective representation. 

b. Method of Determination 
The financial eligibility of a client for public 

representation shall be made initially by a defender 
subject to review by a court on a finding of ineligibil­
ity. Eligibility shall be determined by means of an 
.;lffidavit which shall be considered privileged under 
the attorney-cJient relationship. The client shall be 
notified that he may be required to reimburse the state 
or county for all or part of the cost of representation. 
A decision of ineligibility which is affirmed by a 
judge shall be reviewable by an expedited interlocutory 
appeal. The defendant shall be informed of this right 
to appeal and if he desires to exercise it, the clerk 
of th~ court shall perfect the appeal. The record on 
appeal shall include all evidence presented to the 
court or. the issue of el igibility and the judge's 
findings of fact and conclusions of law denying 
el igibi I i ty." 

The advantage of the Commission's recommendation is that it considers 

both the realistic ability of the accused to pay for his defense and the 

estimated cost of that defense if private counsel has to be retained. The 

comments to these recommendatIons cite three considerations which lead to 
, . 

the conclusion that a public defender (or, in a Mixed Systenl, the defender 

or private lawyer to whom the case is assigned) should be the initial 

arbiter of el igibil ity. 

I 
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llFirst is the need to establ ish a Im'lyer-cl ient re­
lationship at an early time. Second is the desirability 
of creating that relationship in a direct manner which 
most closely resembles the private lawyer-client model. 
Thirdly, it is believed that the public defender is in 
the best position to determine el i9ibil ity. The system 
here proposed calls for determination by the defender 
subject to review by the court on a finding of inel igi­
bility and subject to inspection by the court at the 
close of the proceedings. As Rroposed, the system thus 
inc 1 udes checks 'and ba lances. 1156 . 

NeVI forms and interview techniques consistent with the above must be 

developed al lowing for an initial determination of indigencY,at the earliest 

possible mom(~nt after.arrest, reviewable by the Court at the time of arraign­

ment. In order to expedite this process, defense counsel should be authorized 

to make such initial determination and proceed with the rendering of legal 

service to those who qualify. 

Developing fair standard! for determining indigency requires the full 

cooperation of bench and bar. Raising the indigency rate has the actual or 

illusory effect of suggesting that the private bar will suffer a financial 

loss. For that reason, the Coordinated Assigned Counsel System would ~Qpear 

best capable of developing new standards for the determination of indigency. 

The 1arse involvement of the private bar in the CAC System will ensure the 

sup!='ort nec~ssary to make such a modification workable. The CAC System, 

however, would have the most difficulty in applying such standards since 

It would require private attorneys making themselves available to interview 

criminally accused upon arrest. 

The Defender System is ideally capable of applying fair standards at 

the earliest possible stage of the criminal justice process. The full-time 

defenders could be available for interviewing defendants immediately upon 

------------------
56National Study Commission 0n Defense Services, Draft Report, p. 160 
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arrest. The Defender System, when first establ ished, on the other hand, 

may have some difficulty in developing new standards for the determination 

of indigency because ihey may lack the support and involvement of the 

private bar. In time, however, as the defender office becomes more 

established and as its adversary role on behalf of indigent clients becomes 

better known and underst06d, systematic changes recommended by that office 

~/iJI be given more credibility and acceptance. 

The Mixed System combines the best of both worlds. The CAe component 

offers the means for ~he private bar's participation in developing new 

procedures for determining indigency. The defender component has the full-

time staff to assist in the effic)ent application of new procedures at the 

earliest 'possible stage of the criminal justice process. 

Figure 5 (next page) displays the rated capability of each system to 

meet the criterion "Developing and Applying F"lir Standards for Determining 

Indigency" (1 reflec.ts least capability,S reflects greatest capability.) 

Figure 5: DEVELOPING AND APPLYING FAIR STANDARDS FOR DETERMINING 
INDIGENCY (4) 

1 2 3 4 5 
.... : - p.==.,:----

Coord i r;·:;ted Assigned- X 
Counsel System 
Defender System X 

-
Mixed System X 

. -
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6 . Professional Independence of Counsel 

Every defense attorney has a high legal and ethical duty to provide 

effective assistance of counsel-to his client. This obligation exists even 

where the attorney is compensated by public funds instead of by his client . 

Where publ ic funds are used to provide defense counsel, a basic dilemma 

arises: While selection, policy recommendations and monitoring of the 

defense function is necessary to enSure that the highest qu~l ity of repre-

selltation capable "dll, be provided, such necessities must never operate to 

inhibit the defense attorney's loyalty to his clients or his zealous 2dvocacy 

of and dedication to their legal causes . 

The National Advisory Commission' has commented that: 

I'(a)dcquate defense services can be provided only by an 
independent attorney who is free to defend his cl ient 
without threat to his position because of p0Dular or 
political pressures. Appointment of the defender by a 

,judge may impair the impartial ity of the defender, be-
cause the defender becomes an employee of the judge. 
Moreover, such a system will create a potentially dan­
gerous confl ict, bccduse the defender ~/ill be placed in 
a position where occasionally he ~ust urge the error of 
hrs employer on behalf of his client. Such dual allegiance, 
to judge and client, will cripple seriously any system pro­
viding defender service~~7 

A drafter of wills or a civil 1 itigator can afford to rely on diplomacy, 

decorum and accomodation. Deference to the court and to opposition counsel 

is in accord with local traditions of gentlemanly conduct. A criminal 

defense attorney, on the other hand, often must abandon such gentlemanly 

conduct to protect the interests of his c~ient. Courts have recognized 

that counsel for the accused II ••• have a right to be persistent, vocifel~us, 

conscientious and imposing, even to the point of appearing obnoxious, when 

57NAC , Courts, Standard 13.8, Commentary 

:aa\1MR'i r 
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acting in the cl ients' behalf. An attorney may, with impunity, take full 

advantage of the range of conduct .:hat our adversary system allows."5B Such 

zeal is not merely an optional defense tactic, it can be an ethical obligation 

and may wei I decide whether or not effective assistance of counsel has been 

provided. 

Zealous advocacy by defense counsel may arouse hostility. Those 

challenged or offended by such conduct might impose sanctions, even if 

unintentional, on the zealous advocate. Prosecutors may become less 

cooperative. Funding,sources, may exel t pressures by cutting vouchers of 

appointed attorneys or reducing appropriations for defender offices. Courts 

may avoid appointing attorneys' who are imposing,-or may allow antagonisms 

arising from one case to spill into another case. 

While the study team observed no evidence of such practices, the 

potential exists. Even the potential of a defense atto~ney being 

" 
sanctioned for giving a criminally-accused effective assistance of counsel 

is destructive of the adversary system, jeopardizing the constitutional 

rights of the defendant. For t'hese reasons, the American Bar Association 

stresses that: 

"(c)ounsel should have professional independence fro~ the 
court, the prosecuting arm, and the funding source, as well 
as any political influence in his jurisdiction.1I59 

To insure professional independence, the National Legal Aid and 

Defender Association concluded that: 

"(t)he most appropriate method of assuring independence modified 
with a proper.mixture of supervision is to create a board of 
directors representing various segments. of the community ... 
Moreover, a strong argument can be made for the proposition that 
a defender office should not be a governmental agency, but a 
private, not for profit corporation."bO 

58~ Re Dell.in~, 461 F2d 389, L,OO (7th Cir. 1972) 
g6ABA Standards, Providing Defense Services §1.4. 

NLADA, Proposed' Standards for Defender Services, Standard 3.1, Commentary 
to Standards 1.8 to 16; 
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In describing the var~ous defense systenls, it was suggested in each 

that the respective head person be appointed by an independent board or 

commission composed of representatives of the courts, the bar, the cl ient 
, 

community and the funding source. Such an approach should virtually eliminate 

even the appearance of external subtle pressures. 

Despite this, the Coordinated Assigned Counsel System may always remain 

vulnerable to the c~arge that the private clientele is a strong competing 

influence upon the private attorney; that between the two, the paying cl ient 

will receive the most,favorable attention. By contrast, the full-time 

defender has no private clients and, therefore, Is able to devote his entire 

professional life to indigent clients. Suffice it to say that no system is 

perfect, and as presented, each of the alternatives should be capable of 

assuring the requisite professional independence. 

Figure 6 displays the rated capabil ity of each system to meet the 

criterion IlAssuring Professional Independence of Counsel Jl (1 reflects 

le~st capability,S reflects greatest capa~ility). 

Figure 6: ASSURING PROFESSIONAL INDEPENDENCE OF DEFENSE COUNSEL (3) 

1 2 3 4 5 

Coordinated Assigned X 
Counsel System 
Defender System X 

-
Mixed System X 
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7. Monitoring Attorney Perform~nce 

In addition to providing counsel with expertise in the criminal 
. 

practice, an effective defense system should provide a systematic procedure 

for monitoring the performance of defense counsel. This continual review 

of the work performance of attorneys handling indigent cases ensures that 

onJy the qual ifiedand most industrious attorneys remain actively involved. 

Those who do not maintain minimum stahdards of defense represerltation should 

be removed from indigent criminal practice work. Further, the revie\'/ pro-

cedure should encompass a method fot de~ling with complaints and grievances 

by c:~ents. 

The monitoring of attorney performance requires the attention of a 

full-time staff to keep adequate administrative records. Court appearances 

must be audited and-the opinions of judges and other court officials 

solicited regarding the performance of·the attorneys being monitored. The 

court files sho~ld be spot-checked;o determine whether attorneys are doing 

quality work in their pleadings and brief material. 

The National Study Commission on Defense Services has recommended that 

systematic procedures be developed to monitor and evaluate the performance 

of assigned counsel and staff defenders. 61 With a Coor~inated Assigned 

Counsel System, the Commission recommends that the administrator, who should 

be"an attorney with experience in criminal defense practice and administration, 

mak'e "performance evaluations based on personal monitoring, augmented by 

regular inputs from judges, prosecutors, other defense lawyers and clients . 

• • and periodic review of case files. The feedback of those directly in-

volved v/ith the attorney is essential to get appropriate and· effective 

61National Study Commission on Defense Services, Draft Report, p. 289, r50 
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measurements of the attorney's performan~a. 
I 

The very fact that regular evaluatioris are being made should serve as 

an incentive for attorneys to constantly upgrade their quality of represen-

tation. The evaluation, which must be made confidentially, should. 

"consider the attorney's preparation, legal and factual, 
his knowledge of criminal law, procedure, and evidence, 
his ability to make pre-trial motions and to discuss the 
case with the prosecutor prior to trial, his abil ity to 
conceive trial strategy, the actual case disposition, the 
person's knowledge of sentencing procedures and sentence 
alternatives, his ability to relate to clients, and his 
zeal, demonstrated moti6ation for self-improvement and 
interest in the field." 2 

In a defender office, the chief defender periodically should make 

similar evaluations of all staff attorneys. In addition, procedures for 

individual ized supervision on a systematic basis should be developed. These 

procedures ar~ necessary to facilitate more effective representation and 

merit promotions. An additional function of a program of supervision iG a 

defender office is the monitoring of workload so that no person hilS either 

an excessive or ~n insufficient amount of work. 

The Defender System is, v/ithout a doubt, best capable of monitoring 

attorney performance. The Chief Defender has full control over the staff he 

hires and by virtue of his authority (to fire personnel), he can mon·tor 

performance ana deal with deficiencies in a very effective manner. 

The Coordinated Assigned Counsel System could conceivably develop 

a monitoring system. The limitation of staff, however, would curtail the 

charges for effectiveness in carrying out such a plan. At best, this 

system would be capable of dealing with complaints and grievances by 

clients, as well as monitoring attorney performance, on a reactive rather 

than'a proactive basis. 

62 Ibid'., p.', 90-91. 
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In ~ Mixed System, the assigned counsel panel would be reduced by ~bout 

one-half that of the CAe System, which would improve the chance for effective 

moni~oring. The defender component would do well in this ~rea as point~d 

out above. 

Fig u re 7 dis pIa ys the rat e d cap a b iIi t y 0 f e a c h s y s t em to 

meet the criterion "Monitoring Attorney Performance" (1 reflects least 

capability, 5 reflects greatest capability). 

Figure 7; MONITORING ATTORNEY PERFORMANCE (3) 

--" 
1 2 3 4 5 

-
Coordinated Assigned 

X Counse 1 System 
Defender System X 

Mixed System 
X 

8 •. Provide Continuity of Representation 

The American Bar Association recommends that 

"Counsel should be provided at every stage of the proceed-
ings, including sentencing, appe~l, and post-conviction 
review. Counsel initially appointed should continue to 
represent the defendant through all stages of the pro-" 
ceedings unless ~ new appointment is made because geo­
graphical considerations or other factors make it necessary.1I63 

63ABA Standards Relating to Providing Defense Services §5.2. 

-------~,----------------~------------------------~-
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The Tennessee Supreme Court appears to follow this standard in Rule 44, 

which provides: 

IICounsel appointed shall I unless excused by order of the 
Court continue to act for the party throughout the pro­
ceedings of the trial smd of any appea1." 

Also, the relevant state statute provides that in felony cases: 

"(A)ny attorney appointed to represent any person •.. 
shall proceed to counsel with and represent such person 
at all stages of the proceedings before the court which 
~ppointed him, and.also upon any appeal from th~ judgment 
of such court which imposes a prison sentence. llb4 

The difficulty in Montgomery County concerning continuity of represen-

tat ion arises because of the technique for implementation of the above under-

lined language. All cases other than those that proceed directly from the 

grand jury commence in the General Sessions Court. In this court, if appro-

priate, an appointment of counsel is made. ~\ost of the serious cases proceed 

to the Criminal Court where a new appointment is made. The Crfminal Court 

Judge told the study team that the Court attempts and usually succeeds in 

appointing the attorney that appeared in General Sessions Court. Despite such 

efforts, there is no certainty that the same attorney will be appointed. The 

result is that a defendant may be in legal limbo for several months from the 

time he has been held over for the grand jury until the time there is a pro-

ceeding in the Criminal Court. The General Sessions attorney may believe 

that he has fulfilled his oblrgation by appearing at the preliminary hearing. 

The defendant may be confused as to who is his counsel. 

Clcarcut representation is needed'without confusion for the indigent 

client. This is particularly true in view of the holding that a preliminary 

hearing is a 'Icritical stage" in the Tennessee criminal justice system.65 

6~T.C.A. § ~O-2018 (1974). 
65McKeldin v. State, 516 S.W. 2d 82 (1974), see also Coleman v. Alabama~ 399 
U. s. I n970). 

LL 



~c • 

'. 

. " 

•• 

- 78 -

Part of the rationale of the decision is 'that valuable information useful at 

trial will be lost if an attorney does not fulfill his/her function at a pre-

liminary hearing. It is best to have the same attorney handle the preliminary 

heafing and the trial. A prominent criminal defense attorney i~ Clarks~ille 

pointed out that a defendant has a right to a prel iminary hearing.66 He sug-

gested that in the future more attorneys would be reluctant to waive a pre-

liminary hearing in General Sessions Court. 

The local courts could assist in ending this confusion by establishing 

a rule providing that the counsel appointed in General Sessions Court will 

continue to represent the indigent criminally accused throughout the criminal 

justi~e process, unless excused by the court, even if the case proceeds to a 

higher court. Attorneys handling cases must be aware that their responsibil ity 

to represent their client continues'in all courts, including "any appeal.H67 

The Supreme Court of Tennessee has ruled that this language even includes 

"disc~e'tionary appeals. 1I6B 

All of the presented alternative defense systems could easily fulfill 

this requirement. The Administrator of the Coordinated Assigned Counsel 

System could be responsible for ensuring that appointed counsel continue their 

representation throughout the criminal justice process. In the case of full-

time defenders, this responsibility lies with the Chief Defender . 

Figi:fi'/e a displays the rated capability of each to meet the criterion 

"Provide Continuity of Representation" (l reflects the least capability, 5 

reflects the greatest capability). 

66Gevin v. State, 523 S.W. 2d 636 (1975). 
67TCA § 40-2018. 
68Hutchins v. State, 504 S.W. 2d 758 (Tenn, 1974); see also State v. Willlam~t 
529 S.W. 2d 71~(Tenn, 1975). 
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Figure 8: PROVIDE CONTINUITY OF REPRESENTATION (2) 

1 2 3 4 5 • 
~- .~. 

Coordinated Assigned 
X Counsel System -

Defender System X 

Mixed System . X 

9. ~ssuring Widespread Involvement of the Private Bar 

.. The National Advisory Commission has concluded that, "(A)n indispensable 

•• 

'. 
• 

condition to the fundamental improvement of the defense system is the active 

and kno~'/ledgable support. of the bar as a whole.,,69 The private bar, because 

of its prestige and influence in.a community, can be an effective force in 

protecting the rights of the criminal Ii accused. The bar can assist in 

achieving reforms in the criminal justice system and obtaining funds to imple-

ment such reforms. To do this, however, they must be knowledgeable of the 

problems existing in the system. This requires either their active involve-

ment in the criminal justice system or, in the case of a full defender system, 

a close relationship between the bar and defenders. 

Presently, the private bar of Montgomery County are actively involved 

in the criminu1 justice system as appointed counsel. It is a result of their 

involvement in the criminal justice system that they became knowledgeable of 

the need for reforms and have taken the initiative in seeking this technical 

assistance. Regardless of what system Montgomery County chooses to provide 

counsel to the indigent criminally accused, the active involvement of the local 

69 NAC, Courts, p. 264. 
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bar must be maintained. 

The CAC system offers the capability of assuring the greatest involve-

ment of the private b~r. There is probably no better way of peveloping an 

interest and awareness of the criminal Justice system and its problems than 
~ 

providing wide opportunities for attorneys to participate in criminal litiga-

tion at reasonable rates of compensation. By coordinating the appointment 

of cases, the CAe program can equitably assign cases to the entire panel of 

attorneys. Additionally, it can assist in obtaining reasonable compensation 

for appointed counsel. 

The major drawb'ack of the full Defender System is that it usually fails 

to 'involve the private bar in the defense of the criminally accused indigent . 

This often results in the inability of the defender office to achieve reforms 

in the system or to obtain sufficient funding to adequately meet the demands 

of the system. The Mixed System, hmvever, provides the beht of both worlds . 

It ensures the involvement of the private bar while providing the benefits 

derived from the defender component as well. 

Figure 9 displays the rated capabil ity of each system to meet the cri-

,terion "Assuring \~idespread Involvement of the Private Baril (1 reflects least 

capability,S reflects greatest capability) • 

Figure 9: ASSURING WIDESPREAD INVOLVEMENT OF THE PRIVATE BAR (1) 

I 2 3 4 5 
-

Coordinated Assigned X Counsel System 
Defender System X 

Mixed System X 
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10. Resolvino Conflict of Interest Situations 

liThe term 'corrflict of interest' bespeaks a situation in which regard 

for one duty tends to disregard another." 70 Attorneys have an ethical obli­

gation to avoid conflict of interest situations.7i 

"One of the cardinal principles confronting every attorney 
in the representation of a client is the requirement of 
complete ]oyalty and service in good faith to the best of 
his ability. In a criminal case the client is entitled 
to a fair trial, but not a pe~fect one. These are funda­
mental requirements under the Fourteenth Amendment ... ' 
The same principles are applicable in Sixth Amendment 
cases and suggest that an attorney should have no confl ict 
of interest and that he must devote his full and faithful 
efforts toward the defense of his client. 1172 

The U. S. Supreme Court has stated that it is 

"., •• clear the assistance of counsel guaranteed by the 
Sixth Amendment contemplates that suc~ assistance be un­
trammeled and unimpaired by a court order requiring that 
one lawyer shall simultaneously represent confl icting 
interests. ,I73 

In the criminal justice system, the most common situation where a 

confl let of interest may arise for an attorney is where he would be repre-

senting co-defendants charged with crimes involving the same factual circum-

stances. This conflict might be expressed by either of the co-defendants or 

by the attorney himself. 

II ••• The potential for confl ict of interest in represent­
ing multiple defendants is so grave that ordinarily a 
lawyer should decline to act for more than one of several 
co-defendants except in unusual situatioots ••• 1174 

Another aspect to this discussion relates to the conflict that may 

exist in relation to the establ ishment of good rapport between counsel and 

~OUnited States v. Miller, 463 F 2d 600,602 (1st eir., 1972).· 
/lSee Code of Professional Responsibil ity, Cannon 5. 
~~Johns v. Smyth, 17.6 F. Supp. 949,95.2 (E.D.Va. 1959). 

Glasser v. United States, 315 U.S. 60,70 (l9[11). 
74ABA Standa~~ReTative to the Prosecution and Defense Function 3.S(b) • 

.... __ IIiIli.IIIiiiI __ ~-_. ____ . _____ 2L22Ell ........ _..". __ -=u. .......... I ______ _ 
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client. It is not unusual for a defendant, for whutever reason, to take a 

dis! ike to his attorney or vice-versa. Under these circumstances, although 

there may be insuffiCient reason at law to move for vlithdra\·Jal of counsel, 

still it makes sense to free-up the relationship and attempt a better one 

whenever possible. 

In either situation, a defense system should have the flexibility to 

allm1 for the immediate substitution of qualified attorneys whenever the need 

arises. The Defender System.is the least flexible in hand! ing this particular 

problem. The defender staff works out of one office and is considered as 

part of one law firm. Conflicts would have to be resolved out of the system 

and the court would have to seek the assistance of private attorneys. The 

defender office could prearrange for these conflicts and coordinate a list of 

attorneys 1·Jith the court. It is not, however, an ideal solution. 

The Coordinated Assigned Counsel and Mixed Systems have equal capability 

in resolving conflict of interest matters. With the CAC System, it is merely 

a matter of drawing upon the next attorney on the assigned counsel panel. 

In the Mixed System, the assigned counsel component can cover any conflict 

matter that arises with the defender office. 

Figure 10 displays the rated capability of each system to meet the cri-

terion "Resolving Conflict of Interest Situations" (1 reflects least capabi 1 i ty, 

5 reflects greatest capability). 

Figure JO: RESOLVING CONFLICT OF INTEREST SITUATIONS (1) 

1 2 3 4 5 

Coordinated Assigned 
Counsel System x 

Defender Sys tern x 

Mixed System x 



EXHIBIT 1: CAPABILITY OF PROVIDING COMPETENT DEFENSE SERVICES 

A B c D E 

"' COORD I iJATED 
"' "' DEFENDER MIXED CRITERION w :i ASSIGNED COUNSEL .c - SYSTEM SYSTEM 
"' ro SYSTEM ·- > 
<lJ Rat i ng/Svs tem Rating/Svstem Rating/System 3 

1 ) Provide counsel having exper-
5 2 I 10 I tise in the criminal practice 5 25 5 I 25 

2) Assure defendants immediate 
access .to counsel 5 3 I 15 5 I 25 4 I 20 

3) Provide counsel with inves-
tigative and other support 5 2 I 1 0 5 I 25 5 I 25 
capabilities 

4) Provid: equitable compensation 
4 I I 4 for attorney time 5 20 I 16 5 I 20 

I 

5) Develop and apply fair standards 
4 I 4 16 for determinin1 indigency 3 12 I 5 I 20 

6) Assure professional independence 
3 5 I of defense counsel 15 5 I 1 5 5 I 15 

7) Monitor attorney performance 3 2 I 6 5 I 15 4 I 12 

8) Provide continuity of represen-
2 5 I 10 5 I 1 0 5 I 10 tat ion 

I 

9) Assure widespread involvement 1 
of private bar 

5 I 5 1 I 1 5 I. 5 

10) Resolve conflict of interest 
1 5 I 5 2 I 2 5 I 5 situations 

I 

TOTAL SCORE 99 150 157 
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V 11 I 

RECOMMENDATIONS 

The National Center for Defense Management recommends the follo1-1i-ng: 

I. THAT THE MONTGOMERY COUNTY BAR ASSOCIATION ESTABLISH A NOT-FOR-PROFIT 

CORPORATION RESPONSIBLE FOR THE CREATION OF A MIXED DEFENSE SYSTEM, CONSISTING 

OF A DEFENDER OFFICE AND A COORDINATED ASSIGNED COUNSEL PROGRAM, TO PROVIDE 

DEFENSE SERVICES TO INDIGENT CRIMINALLY ACCUSED. 

Any one of the alternative defense systems presented in this report 

;10uld improve the provision of defense services to indigent criminally accused 

in Montgomery County. The study has demonstrated, ho1-1ever, that the Mixed 

System has the greatest capability for providing competent defense services. 

The study team felt that although the Defender System might cost less than 

the Mixed System if appointed counsel receive the equitable compensation they 

are entitled to, the benefit derived from the involvement of private bar in 

the criminal justice system justified the possible additional expense. The 

structure and budget for this recommended system are presented earlier in 

this report. 

II. THAT THE NOT-FOR-PROFIT CORPORATION BE HEADED BY A BOARD OF DIRECTORS COMPOSED 

OF REPRESENTATIVES FROM THE PRIVATE BAR THE JUDICIARY, THE FUNDING SOURCE, 

AND THE CLIENT COMMUNITY. THE BOARD OF DIRECTORS' PRINCIPAL FUNCTION WILL 

BE TO APPOINT THE CHIEF DEFENDER AND THE ADMINISTRATOR OF THE COORDINATED 

ASSIGNED COUNSEL PROGRAM, AND PROVIDE GENERAL SUPERVISION OF THE SYSTEM. 

The Corporation and its Board of Directors should be an independent 

body in order to assure that the required professional independence of attorneys 



is maintained. While its primary function will be to select and appoint the 

directors of the two components of the Mixed System, the Board of Directors 

will continue to monitor the performance of the defense system and advise 

the Chief Defender and the CAC Admin.istrator on improving the quality o' 

defense services. (The Chief Defender .vould be responsible for hiring the 

balance of the staff.) 

111. TflAT THE BOARD OF DI RECTORS DELEGATE 75% OF THE I ND I GENT CASELOAD TO THE 

DEFENDER OFFICE AND 25% OF THE INDIGENT CASELOAD TO THE COORDINATED ASSIGNED 

COUNSEL PROGRAM. 

The study indicates that a 75%-25% distribution of the caseload· would 

be realistic at this time. Also, it appears to reflect the wishes of the 

Montgomery County private bar. This pilot program could be initiated with 

this distribution of cases and evaluated In the future to see if the percentage 

should be modified. 

IV. THAT THE BOARD OF DIRECTORS MAKE APPLICATION TO THE JUDGE ADVOCATE, FORT 

CAMPBELL KENTUCKY FOR THE CREATION OF AN ARMY EXPANDED LEGAL ASSISTANCE 

PROGRAM (ELAP) AT FORT CAMPBELL TO ASSIST IN PROVIDING DEFENSE SERVICES TO 

INDIGENT MILITARY PERSONNEL AND THEIR DEPENDENTS IN MONTGOMERY COUNTY. 

The study indicated that a significant part of the criminal caseload 

In the Montgomery County court system involved military personnel and their 

dependents stationed at Fort Campbell. Establishment of ELAP at Fort Campbell 

could assist in providing defense services to this large segment of the 

Montgomery County population. The Board of Directors and ELAP officials 

could make arrangements with the Montgomery County courts for military lawyers 
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in ELAP to represent clients in the Montgomery County courts although the 

lawyers might not be members of the Tennessee Bar. 

V. THAT THE DEFHIDER OFFICE DEVELOP AND IMPLEMENT INTENSIVE ENTRY-LEVEL TRAINING, 

INSERVICE TRAINING AND CONTINUING LEGAL EDUCATION PROGRAMS FOR ALL STAFF 

ATTORNEYS AND PRIVATE ATTORNEYS INTERESTED IN HANDLING ASSIGNED CASES. 

The study indicates that training programs could be extremely useful 

in attempting to upgrade the quality of defense services in Montgomery County. 

The defender office would be the most appropriate body to develop and super­

vise such training programs. (NCDM has prepared a report on this subject for 

the State of Vermont entitled "Development of an In-Service Training 'Program 

for the Office of the Defender General, State of Vermont."; copy is available 

on request.) 

v I. THAT THE CH I EF DEFENDER AND THE c,\c ADM 11·1 I STRATOR DEVELOP COORDINATED PRO­

CEDURES WHICH WILL ASSURE THAT ALL INDIGEIH CRIMINALLY ACCUSED HAVE IMMEDIATE 

ACCESS TO COUNSEL. 

Such procedures should call for a defender staff attorney to be detailed 

to the jail to provide initial interview of all defendants. Approprite dis­

tribution of cases to defenders and assigned counse'i should follow. 

VII. THAT THE DEFENDER OFFICE SHOULD PROVIDE FULLTIME ;·1vESTIGATION AND OTHER 

SUPPORT CAPABILITIES TO BOTH STAFF ATTORNEYS AND ASSIGNED COUNSEL. 

The discussion on projected budget of the Mixed System presented earlier 

in this report identified the need for such funds and gave an approximate 

cost of investigators, equipment and combat services that would be required 

in Montgomery County. 
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VII I. THAT DEFENDERS AND ASSIGNED COUNSEL RECEIVE ADE_QUATE COMPENSATIOtl FOR Tf!EIR 

SERVICES. 

It fs suggested that the defender salaries identified in the section 

on projected cost for the Mixed System be fol lmved. The CAC Administrator 

should develop a fee schedule for assigned counsel which equitably compen­

sates for their time. 

IX. THAT THE DEFENDER OFFICE BE RESPONSIBLE FOR THE CONSISTENT APPLICATION OF 

FAIR STANDARDS FOR DETERMINATION OF I ND I GEN CY TO ALL DE FEN DENTS. 

The defender office, with its fulltime staff, is best suited fQr making 

the initial determination of indigency of all defendants. The court could 

review the decision of the defender office at the conclusion of the criminal 

process for the defendant. 

X. THAT MONTGOMERY COUNTY BAR ASSOCIATION MAKE APPLICATION TO THE TENllESSEE LAW 

ENFORCEMENT PLANNING AGENCY (STATE PLANNIMG AGENCY) FOR A GRANT TO ASSIST IN 

THE IMPLEMENTATION OF THIS RECOMMENDED PILOT PROGRAM. 
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IX 

STATEMENT OF TRANSFERABILITY 

PROACTIVE IMPLICATIONS FOR TECHNOLOGY TRANSFER 

The techniques used in the analysis of the basic criteria which 

assist in the derivation of the comparative values of alternative legal 

defense services systems have been comprehensively displayed and explained 

in this report. Communities could, following this procedure, engaga in 

comparative analyses for possible alternatives available to them and 

derive similar value judgments. 
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W, M. DANIEi.. 

F'. E. HARVILi.. 

R.H. BATSON 

0. L, NOL.AN, .JFl. 

NLADA 

DANIEL, HARVILL, BATSON a NOLAN 

ATTORNE'fS AT LAl,V 

CLARKSVILLE, TENNESSEE 37040 

15 August 19? 5 __ 7 . - ;'~ ~J) 
" I 2. I - 7, c\ ~>' L'. "t..'~c I ! ?_ I " . 

2100 M Street, N.W. 
Washington, D. C. 20037 

Re: Public Defender Program 

Gentlemen: 

TELEPHONE:. 

This office has been advised by Mr. Melvin T. Axil­
bund, Project Director of Resource Center on Correctional Law 
and Legal Services, that you would be able to give us some 
information concerning the establishment of a Public Defender 
Program in our local area. 

Montgomery County, Tennessee, has a population.of 
about 65,000 to 70,000 people, and is the site of a major 
military institution, Fort Campbell, Kentucky. 

We have approximately 35 practicing attorneys in 
Clarksville, Montgomery County, Tennessee. 

The State of Tennessee has no Public Defender Bill, 
and has a very inadequate system of compensation on appointed 
attorneys. Under the Rules of Court and State Law, the only 
compensation for appointed counsel is with regard to felony 
charges or juvenile delinquents charged with acts which, if 

.committed by an adult, would be a felony, or in regard to 
post-conviction habeas corpus provisions. 

The maximum rate shall not exceed $30.00 per hour 
for actual court time, with a maximum of $100.00 for each 
day of trial. For time reasonably expenned fo:c preliminar~/ 
hearing or trial preparation, the maximum hourly rate shall 
not exceed $20.00 per hour. The total maximum compensation 
for all services in a trial or proceeding shall not exceed 
the statutory maximum of $500.00. Out of pocket expenses 
incurred in the nature of long distance phone calls, copying 
charges, and the like, could be reimbursed, but travel cannot 
be reimbursed without prior authorization of the trial Judge. 

The Tennessee Bar Association has sponsored a 
Public Defender Act for several terms of the legislature, 
but to no avail. 

llt\TIOi·:.~L CEiHE~ FOR 
DEFrnSE .~1ArlAuE::1EllT 

AUG 18 1975 
1-RO-U-TE-fo, - - ---·-,-::a·,~1,---J 

rti£:1 ro: FOii1 
-- 4----

CO?JC:S HJ: rD~: ·------·---



NLADA 
Washington, D. C. 

15 August 1975 
Page Two 

We are in the process of accumulating statistics 
from our local Bar in an effort to secure a local Public 
Defender which would require certain local funding through 
our local government agency. These statistics are n.ot fully 
available, but the current status of cases pending in our 
local Criminal Court are a total of approximately 290, of 
which in excess of 70 are indigent cases. This does not 
include the juvenile cases nor does it include the matters 
currently in our Court of General Sessions and awaiting 
Grand Jury action. We have just completed a term of Criminal 
Court and the Grand Jury has not yet met. Thus, once the 
Grand Jury meets, we will have a considerable higher load of 
cases and the same proportion, if not greater, of appointed 
cases. 

We, at this time, do not have a record of any of 
the misdemeanor cases which require counsel in our Court·of 
General Sessions, pre-Grand Jury level, and matters which 
are handled without Grand Jury intervention. Also, it is the 
policy of our Judges to appoint counsel for all, whether 
felony or misdemeanors. In addition, there are a certain 
number of civil indigent cases requiring appointments. 

Mr. Axilbund has advised us that your organization 
would have pertinent material and the ability to provide 
technical assistance regarding the establishment and funding 
of a new Public Defender Fund for our county. 

' 
We are giving you this overview of our problem so 

that you may better evaluate the type of program that would 
be needed and what might be available. 

Any information which you could furnish us in this 
regard would be greatly appreciated. 

Yours very truly, 

DANIEL, HARVILL, BATSON & NOLAN 

By: 

FEH:mw 

,.._ . 
1-
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September 9, 197 5 

Court's Specialist 
Tennessee Law Enforcement Planning Agency 
Suite 205, Capitol Hill Building 
301 7th Avenue North 
Nashville, Tennessee 37219 

Dear Sirs: 

I am serving as President of the Montgomery County Bar Association 
during the cui'rent year. I have been directed by the Association, 
pursuant to a resolution unanimously adopted Septembei' t1, 197 5, · to 
write you to request technical assistance through your agency from 
the National Legal Aid and Def ender Association regarding a study of 
the effectiveness of the appointed counsel system in Montgomery County 
ancl the feasibility of a public defender program. 

We have had considerable discussion about the use of appointed 
counsel in crj1ninal cases among the members of our Association. As a 
result of this, a conmittee was a11po:inted to study our present system 
and to investigate the possibility of a public defendei' system in DUL' 

county. A Mr. William R. Higham, Director of the National Center for 
Defense Management in Washington, visited our Association two weeks 
ago and explained serYices of his office which we feel would be ex­
tremely helpful to us in determining our needs. As a result of this 
cmunittee 1 s deliberations, the Bar Association has authorized me to 
request the services of Mr. Higham's office and has authorized an 
expenditure of up to $300.00 from Bai' Association funds in order to 
provide the ten pei' cent harcl match required to obtain this technical 
assistance. 

Therefore, we request technical assistance from this office and 
request that you approve our application and f ~rward it through the 
necessary channels in order to enable us to obtain this technical 
assistance. Specifically, the desired objectives of such technical 
assistance would be as follows: 

(1) The compilation of statistical data with reference to 
the number of indigents now caning through the General Sessions, 
Juvenile and Criminal Court systems of Montgomery County. 



Court's Specialist 
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(2) A study as to the number of man hours spent by appointed 
counsel in order to effectively repl'esent indigents in the court _system. 

(3) A projection as to the m.'TJJer of indigents who will be 
cmling through the court system in the future and as to the mnnbel' of 
man hours reqllii•ed to effectively represent them. 

(4) A study of the effectiveness of the present system of 
indigent representation '~ith a projection as to its continued effective­
ness. 

(5) A listing of the alternative methods available and 
feasible for handling the i•epresentation of indigents in the Criminal 
Court system and a recomnendation as to the most feasible method 
among the alternatives. 

(6) In the event a public defender system is reconmended, 
a study of staffing requirements, possible som'ces of funding, a 
system of governance and other related m3.tters. 

We trust your office will act favorably on our reqlleSt and expedite 
this request as quickly as possible. If you require a;iy fw:ther infor­
mation, please do not hesitate to CdJ.l on rne. Hy cal'bon copy of this 
letter, I am advj_sing the National Leg<il Aid and Dc~fcndcr Association 
of om' reqllest. · 

JR/ph 

-~ 
Yours very truly, ·. 

. \ 

'. /;,_/': /~~=~-Cl~ 
John' Richa1'clsori __ __/· 

CC: National Legal 
Suite 601 

Aid and Def ender A13sociation 

2100 M Street, 
Washj_ngton, D. 

N. W. 
c. 20037 

CC: Mr. William R. Higham, Director 
National Center for Defense Management 
2100 M Street, N. W. 
Washington, D. C. 20037 

• 
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STATE OF TENNESSEE 
LAW ENFORCErl!ENT PLANNING AGENCY 

:IS W. NOR\'i'OOD 
nrn.ECTOP. 

Bill Herndon 
Law Enforcement Assistance 

Administration 
730 Peachtree St., NE 
Atlanta, GA 30308 

Dear Mr. Herndon: 

SUITE 208, CAPITOL HILL !JUILDING 
301 SEVENTH ,WENUE. NORTH 
Nf;SHVILLE, TENNESSEE 37219 

(615) 741-3521 

Sept. 23, 1975 

JOHN H. LDIVE 
DOYLE WOOD 

l..SSISTllNT DIR~CTORS 

Enclosed is a request for technical assistance from the Hontgomery County 
Bar Association, Clarksville, Tennessee. This request is for a study of the 
appointed counsel s~{Stem i.n that county and an oµi11ion ns to ,.,~hcther a public 
defender office in the county would provide better service. Assistance is 
requested from the National Legal Aid and Defender Association. 

I would like to pass this request to you as well as place my endorsement 
on this study. We are in a position in this state whereby we are interested 
in '1hether a public defender system or court appointed counsel would be best 
statewide. It is further requested that this study be done in such a way that 
the same format might be adopted for a statewide study or in certain designated 
areas. 

tm 
encl. 

Your prompt attention will be appreciated. 

Sincerely, 

Gary V. Stewart 
Criminal Justice Planner 



STATE OF TENf~ESSEE 

LAW ENFORCEll/iENT PLANNING AGENCY 
SUITE 208, CAPITOL HILL GUILDING 

NCIS W. NORWOOD 
DIRECTOR 

301 SEVENTH AVENUE, NORTH 
NASHVILLE, TrnNeSSEE 37219 

(615) 741·3521 

Se.pt. 23, 1975 

Na ti011a 1 Le.ga 1 Aid & De fender 
Assn. 

Suite 601 
2100 M Street, NW 
Washington, D.C. 20037 

ATTN: William Higham 

Dear Mr. Higham: 

JOHN H. LOl'!E 
DOYLE WOOD 

ASSISTANT DIRECTORS 

In reference to our convcrsP.tion 9-21-75 concerning the Nontr,omery County 
Tennessee tecl1nical assistance request, enclosed is correspondence pertinent 
to that re.quest. 

tm 
encl. 

Sincerely, 

Gary V. Ste.wart 
Criminal Justice Planner 
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EDUCATIOll 

Lm·1 Schoo 1 : 

College: 

High School: 

PERSOtiAL RESUME 

William R. Higham 

Hastings College of Law (University of 
California) 1949-1952 (Bachelor of Lac1s degree). 

Oregon State University, 1945-1949. 
(Bachelor of Science degree in General Science). 

Diocesan College, Capetown, South Africa. 
Graduated in 1944. 

II EMPLOYMENT AND SELF EMPLOYMENT (1956-1975) 

December 19711 
to present 

November, 1966 
to November, 1974 

April, 1966 
to November, 1966 

Director, National Center for Defense 
Management, 2100 M Street, N.\./., Suite 601 
Washin~ton, D.C. 20037 
As director of this National Legal Aid and 
Defender Association (hereafter referred to 
as NLADA)-sponsored, LEAA-funded program, 
duties are to achieve the fulfillment of 
stated project goals. These Include the 
furnishing of management assistance to 
defender organizations, the conducting of 
feasibility studies and evaluations, the 
sponsorship of management training programs 
for defender managers, the development of 
management systems for defender offices, and 
related functions. Supervise two professional 
staff, two clerical staff, numerous consultants. 

Public Defender of Contra Costa County 
California, 901 Pine Street, Martinez, 
California 94553 
As first public defender of this 570,000 
population county, was responsible for bringing 
the office Into being and managing It from Its 
Initial size (one office location, eleven 
employees) to its size in the fiscal year 1974-
75 (four branches, over sixty employees, $1.3 
million budget). 

Private Practice of Law, 423 Cumberland 
Street, Pittsburg, California 
General practice of la1·1, with emphasis on 
criminal d2fense practice. 



February, 1958 
to March, 1966 

October, 1956 
to February, 1958 

I I I PRIOR CONSULTANCIES 

1972 

1973 

1973 

1974 

1974 
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Deputy Dis·trict Attorney for Contra Costa 
County, Cali Fornia,· 100 -37th Street, 
Richmond, Cal if0 rnia 
At time of leaving, was Deputy-in-Charge of 
Richmond Branch Office, supcrv1s1ng a staff 
of about seventeen persons. 

Private Practice of Law, 1766 Locust Street, 
Walnut Creek, California 
General practice of law. 

To Courts Task Force of National Advisory 
Commission on Criminal Justice Standards 
and Goals (through tlLADA). 
Co-authored a draft of proposed defense standards 
for the U.S., many of.which were incorporated 
in the final text adopted. 

To Alaska Public Defender Agency (through 
NLADA and Criminal Courts Technical Assistance 
Projc_ct of American University). 
Conducted evaluation and engAged in management 
consultation. 

To Massachusetts Defenders Committee (private 
consu 1 tat ion . 
Subject matter dealt with forensic photography 
and use of visual aids in trial, and systems 
to resources necessary to effectuate such use. 

To Vermont Defender General's Office (through 
NLADA and Criminal Courts 1echnical Assistance 
Project of American University). 
Conducted evaluation and engaged in management 
consultation. 

To Seattle-King County Pub] ic Defender 
ASSOC-iation (through NLADA and Criminal Courts 
Technical Assistance Project of American 
University). 
Developed a request for proposals to conduct 
an evaluation of indigent defense services 
in Seattle-King County, Washington. 
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IV RELEVANT ACTIVITIES 

Chairman, Defender Committee, NLADA, from November, 1973 to November, 
1974. Member of Defender Committee from 1971-1974; served on and/or 
chaired various defender subcommittees before and after that time, 
including subcommittees on NLADA dues structure, NLADA bylaws, defender 
standards, defender membership, and death penalty. 

Member, Board of Directors, NLADA, November, 1974 to present. 

President, California Puhl ic Defenders Association, from September, 1972 
to Hay, 1974. Previously served terms as First Vice President, Second 
Vice President and Secretary Treasurer. As President, personally 
supervised the Association's legislative program during the months that 
the legislative chairman was heavily engaged In representation In a 
major case. Testified as the Association's representative before both 
the California State Senate Judiciary Committee and Assembly Criminal 
Justice Committee in hearings on restoration of the death penalty. 

As the Association's first Secretary-Treasurer (two terms), was responsible 
for drafting its bylaws and articles of incorporation, Incorporating it, 
and doing all things necessary to place it on a sound financial footing. 

Member, Board of Directors, Western Regional Defender Association, 
1972-1974. Was responsible for drafting the bylaws and articles of 
incorporation of this association and incorporating it. 

Chairman, Judicfal Process Committee, and ~\ember, Board of Directors, of 
the Criminal Justice Agency of Contra Costa County, from 1971 to 1974. 
This agency was responsible for reviewing grant appl !cations for funding 
of projects in the county out of such county's allocation of LEAA money 
received through California's state block grants. 

Delegate to and Discussion Leader at the National Conference on Criminal 
Justice, Washington, D.C., in January, 1973. Chaired panel discussions 
on National Advisory Commission Standards for the defense. 

Member, Board of Directors, Contra Costa County Mental Health Association, 
Tf971-1973). 
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V AWARDS 

Reginald Heber Smith A1·1ard (Defender) 
By NLADA, November 16, 1974 

VI ARTICLES AND PAPERS 

"The Defender Office: Making Managers Out of Lawyers"; paper given at 
American Association for Advancement of Science meeting, Ne\'1 York, N.Y. 
January 31, 1975. 

VI I BAR ADMISSIONS 

Admitted to practice in California on June 16, 1955, including admission 
to practice in United States District Court for Northern California and 
Ninth Circuit Court of Appeals. U.S. Supreme Court admission on October 
23, 1967. 

Certified in California as Criminal Lai" Specialist. 

VI 11 ORGMl I ZATl O:iAL MEMBERSHIPS 

National Leqal Aid and Defender Association 

California State Bar Association 

California Public Defenders Associ<Jtion (Honorary Life Member) 

California Attorneys for Crin1inal Justice 

IX MILITARY SERVICE 

U.S. Navy, World War II 
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CATIONAL DATA 

:OFESS I ONAL EXP ER I ENCE 

GUSTAV GOLDOERGER 
11101 Highland Dri'Je 

Silver Spring, Md. 20910 
(301) 585-7177 

Elementary Schools: Public Schools 

Secondary Schools: 

Colleges: 

Post Graduate: 

City of Akron: 

City of Akron: 

Copenhagen, Denmark 
Gothenburg, Sweden 
Montreal, Canada 

1940-43 
19113-1,5 
1946-47 

Matriculated High School 
McGill University - Montreal, Canada 

Attended Private School - Montreal, Canada 

McGill Universfty 
Montreal, Canada 1951-53 

Sir George Wfll fams Unfversity 
Montreal, Canada 
B.A. 1957 

Rutgers - The State University 
Schoo 1 of Lavi 
Ne1-1 Jersey 1957-61 
J.D. Degree 

Northwestern University 
School of la1·1 
Short Course for Prosecutors 1965 

Assistant Law Director 1963-64 

Chief Prosecutor 1964-66 

Summit Ctiunty Ohio: Assistant County Prosecutor 1966-67 

Private Practice: 

Project Director: 

Deputy Director: 

Erickson, Sheppard, Goldberger & Wheeler 
Akron, Ohio 1966-67 

Goldberger, Thomasson, Lane & Roscnbl ithe 
Akron, Ohio 1970-75 

O.E.O. Legal Services 
Summit County, Ohio 
September 1967-70 

Summit County Public Defender Office 
Akron, Ohio 1974-75 



1me of Gustav Goldber.ger 
' Tv10 
'76 

BERSHIP 

\ITTED TO PRACTICE 

l\RD 

BLI CAT IONS 

iS I GNMENTS 

Associate Director: National Center for Defense Management 
National Legal Aid and Defende~ 

Association 
Washington, D.C. 1975 to present 

American Bar Association 
Ohio Bar Association 
Akron Bar Association 
A.T.L.A. 
Judicature Society 
District of Columbia Bar Association 

Ohio Bar 1963 

U.S. District Court 
(Northern District of Ohio) 1964 

1968 U.S. Supreme Court 

D.C. Court of Appeals October 8, 1975 

Public Service Award: Summit County Prosecutor 1968 

Legal Aid Divorces - A Practical Approach 
American University Law Review 
Volume 20, Number 1; August 1970 

Book Rev i evJ 
Insanity ·Defense, by Richard Arens 
University of Akron Law Review 
Volume 7, Number 3; Spring 1974 

Reactor: 

Study Team 
Captain: 

National Colloquium on the Future of Defender 
Services, January 1976 

o El Paso, Texas Defense Development Study 
e Iowa Defense Development Study 
o Evaluation of Omaha Alternative to Incar­

ceration Project 
e State of Okl~homa Indigent Defense Feasibility 

Study 
o Evaluation, Public Defender Office, 

New Hampshire 



PERSOt~U.. RESUME 

PHESCOI'I' DYIO:'l 

6/18/75 

Personal Bio::jraphy 

Born January 29, 1930, in Seattle Washington. Lived in Seattle, \·lashington 
to age 23. Enten:<l U.S. ADiV Octol:;er 2, 1953 and served until voluntary retirerre..<t 
June 1, 1975 as a Lieutenant Colonel. Served in positions of resp:msibility 
at military installations tlrroughout the United States, in Gre01land, Euro;:>2, 
Vietnam and Laos. 

Education 

High School: Sha.1>1ugan lake, British Coluntiia (graduated 1949) 

College: Washington State College (1949-1951) 
University of Waslilngton (1951-1953) 

13achelor of Arts in AnLhropology 
Eastern \·/ashington State. College (1965-1967) 

Master of Science in PsycholCYjy 

Relevant Positions Held 

Ass=iate Director, l·tmage.rrent Program.s, National Center for Defense 
Manage.rre..<t, 2100 11 Street, N.W., Washington, D.C. (4/21/75 to present) 

Assistant Co:C?troller, Military District of Washington, l'lashington, D.C. 
(June 7, 1974 to April.20, 1975) 

Executive Officer, Sup;-nrt Elerrent, D2fense Attache Office, Vientiane, 
Laos (January 16, 197 4 to June 6, 197 4) 

Executive Assistant (Secretary of the General Staff), Ccxmnnder, U.S. 
Army Criminal Investigation Cormiand (1'.pril 15, 1973 to D2cei-rb2r 15, 1973) 

Graduate Faculty ~'2ml::>er, U.S. Anny Conrnand and General Staff College, 
Fort Leavenworth, Kansas (June 6, 1970 to May 15, 1972) 

Professional Training 

Autanatic Data Precessing Theory/Applications (Jan-June, 1970/0ctol:er, 1970) 

Operations Research/Systems Analysis Executive Course (November - Dcccml:r..:r, 19 



Personal l~sun-r2 
Prescott E:uton 
G/18/75 
page b,·o 

Professional Training cont'd. 

Application of Echavioral Science Mcx1els for M.a.nagerrent, U.S. Depar1Jn8nt 
of Agriculture Graduate School (O:::tob2r, 1974) 

Organizational H2..>t1!Yo..xships 

Arreric:un Psycholcg ical l'.ssociation (APA) 
Division of Industrial - Organizational PsycholO-JY (Division 14), Af'A 
American Society of Military Ccmptrollers 
Association of k"'gal ACministrators 
Psi Chi (Psychology Honorary) 
Arrerican Societ~l of l\.sscciation E:{ecutives 
Association for System.s Management 

Awards 

Legion of Merit, Bronze Stur 
Z.leritorious Sc_v.ricc l·~edal, Air 
Medal, Anfff Can:rendation Hod.al (three awards) 



MALVINE lll\'l'HANSON 
3 Spruce Street 

Boston, Nassochusctts 02108 
617-723-16.81 

EDUCATION: Duke University, B.A. 1962. Major in history. 
Columbia Law School, J.D. 1965. 

ADMITTED TO BARS OF: Commonwealth of Massachusetts, New York State, 
United States District Courts for the Southern District of New 
York, Eastern District of !Jew York and District of Massachusetts, 
United States Courts of Appeals' for the First and Second Circuits, 
United States Supreme Court. 

EMPLOYMENT EXPERIENCE: 

Jamta!'Y 197 3 to pres enc: Chief Appellate Attorney, Viassachusetts 
Defenders Committee. 

In this position, I have responsibility for the appellate, post­
conviction and law reform cases handled by the Massachusetts Defenders 
Committee, a state-wide public defender agency. The Appeals Dj_vision 
staff has at present t1·,·e1ve attorneys and the staff is generally 
supplemented by three or four students at any one time. As Chief 
Appellate Attorney, I have primary responsibility for hiring, firing 
and staff evaluations, coordination with law student programs, 
quality and quantity control of all work done, and training and 
continuing education. 

January 1969 to December 1972: Attorney with Criminal Appeals 
Bureau oC the Legal Aid Society oi' the City of New York. (In 
January 1972, I was appointed Assistant Attorney-in-Charge of the 
Criminal Appeals Bureau.) 

In addition to carrying an appellate caseload, I supervised 
the appeals handled by the approximately 25 attorneys in the office 
and in addition ha~dled case assignment and oversaw procedural 
progress of each case. !·also assisted in the training of new 
staff. 

JanuarLl:_968 tc ::Jecernber 1968: Law Clerk to Eonorable Charles D. 
Breitel, then Associate Justice, ~ew York State Court of Appeals. 

Januarv 1966 to December 1967: Attorney with Criminal Appeals 
Bureau of the Legal Aid Society ~f the City of New York. 

Brief'ing and argufng appe&ls fr·om criminal convictions and 
post-conviction applications in New Yori~ State appellate courts; 
habens corpus applications in federal courts. 
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PROFESSIONAL ASSOCIATIONS: Massachusatts Bar Association 
Boston Bar. Association 
American Bar Association 
National Legal Aid and Defender Association 

OTHER EXPERIENCE: 

During the fall of 1974, the Appeals Division was the subject 
of a mar1agement study by the firm of Touche, Ross, Inc. With the 
management consultants, I analyzed the·operations of the office, 
and prepared and implemented new management and statistical systems . 

. . 
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Ind i9ent Defense 
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Tl~c l:c:~.r in tl1c stc:te of Tcn•1C'.!:iSC:·."' st:-.tc5 Llt.:tl: in r.11 C!:'ir.1in2l justic:e 
oscc.utio1"'.S, tl·l·J accused ls entitled i·0 ::-·:"!·~-:rr;:5L•:1t:;i.ti0n. ~:y cf:.:.tr~.Sc~ .. Ii r.hc 
cusc'.c.! is urro.blc to c1::~·J.oy CC.·:J.:i.:;cl, h2 i.:. ci.·1titlc-:.: t:.0 h~;.-...-c· counsel. L'fl!!Oirttcd 

ti1c court. 1un:1cssnc us~s il nu;;0cY o!. clif(crc~t 1~0tl1o<l~ in order to rirc~idc 
unscl Lo i.Jl.'.!i.G:-nt clie:~1t.s ~ Si.nee Tc-.i:.1c.ss:...'t/ <lees rn.•t hc.vc"' :i st.:-i::.:-~1:'..<l..:; public 
fc;icler systc,;;~ C.C·'...!!'.si:.·l is prov·idc:l by _;;:?~':'!i:"!tr:;,c.;:it of ;:.n attorr:.cy or ci1r0;2f;h 
public <lcfcn<lcr prcg~nn. .. ~~· · 

~1e n:sjority o~ iu~~.;211t c~ie!~~s in t~c stntc, cspecielly in ru~nl ar~ns, 
·c rcprc:s('_rttcd b:/ con!"'t .:;.prc.ir:.tc:r:! p~rsG·•~:i.·::1 (sec ~·c.bl~s : , ci.nd fer the 
,.; ·~· ;.ti ·'e 01: ··-]-,-,•-.·.-- .;.,.·.·~?·-,- 0'1· ._,.,_. r.··· -·'·) .,... ·- c·1ti ;..:f'\_ t' ....... ut..~ r,1..; .1u.:i..., :. =:;. .1.: .... 1.. .... L; •... ·J.:_:.1'--•-'- .::t...: ... :.e CJu.r.·.t-'.J. • .ril::. .. ~ •. s .. _..L-S .1c 

in~t-.l~utic·:1J.l il-'Cj.i.tir.::r;cnt of ti12 ri.;:~.1t: :.:- cc:~i.1.::i:·l, bvt .:.-:: t:t12 s:::i.1:~·~ titr!~? s::r-:Jng 
·itici .c:r.~· .i3 \1oi.:.:c·ci. CC!'!.tc::.Jir.:; th::t. C;..J.i~ :.::.:-;1c (•~ :-~~::-cs0~1t2.t.;_u:1 i.~; ~~-=!t: 2:.lcqu::.tc.. 
1e :.:o l;~c'.l~ of t~:i.-i.l pr2.,;;o.rt1tion ~i~.:2 r~11d. t~c t!:·.,_·iJ.1.:L!~~nc:;s of r.1.:u.1y atto~:1~y;:; 

lG (~0 !lOt .:c~!2l t:C-.c::r· b:~'vc lt'!C: ti:::c ~~cl- i~'.:c!· •• Pey:::.~:·::: of CC-t:l~!.: .:ippoi.Ei.:Cd ;-~s::s0r.nc~1 

; rn.:ldc o•J-.:: o{ an ::'.!t::!isc:it c..:2Fe:!~~;e ::.:::a.! ;~rc\~id(:C:. by L.!.:.2 .st~t.::. J)L!::-i.ri3, th.e fi.sc.::: 
.... ,_.. )C,f{i $:~Qtj C,i'\; \.,·:i-=-- ~~:--.··~.-1-~:--i .... ,·_i i°c;~- ... ~.,-~··~··r c:.,..., f"011n"r') .;:,.,-_ J·.' •• ·:.1.·~(,'.".·".t ::'e(,-..,'.-.-u_ .- •. v ~, --'' '-'---' :'.!-''-'-t' -~·'-·'-" - ·- ::'·•.)·--•-- .......... ·~-··--.:i- .. _._. __ ._ ~'-

lr•.~!~. 'l"'hi:~ r:on-::.y 1.-.r2.s de:r·lc.l:c:: b.2£ore. 1.~r..2 r:n:~ of ::!:2 f:i.sc.:.l )~•:ii_r nud n13ny ccu.:?..·t: 
)!,]O)~ll:C!d 1..:o:Jnscls ¥:<:.:-!t 1..!.:rtJ2.:i_d. Dttrir:; fis:cc:.l ye:.~r 1975 t:-:erc h~:.s bee!!"! ov.::i-
((:O:t COO &:~:-·!"1Jp~·f.3 t..::d :J.n<l i.t is e::?0st..:<l !;o be c:·:ti1:..'.~'...1.is1·~C'<l bci:ore ~-h5.s f:;'..sc:-tl 
?n~ rc~chcs it3 ~id-pu~nt. In fiscnl y2nr 1~?5, ccu~c ai·?Oi2tcd ccunscl ~=c to 
~ p~id fer Ctlt-O~-CDUi:t tit:O ~n~ in-COi!~r ti~s, ~7h0rCns in )5]4 ar0 the fiTSt 
Ol.~_f o;'. 1975 t!1.::;-' t-.t~·;~-e pz~itl for :!.n-cc·._1~:i: ti.:.~-== o:;ly. T1lis 3 cc-:.:;.~)1.:ci ~.~i.t~1 th:: f~:c"C. 
:-:fit .J~'.!•:~:id~ sc·~~-;, to ~"\c. 3!.· .. ~~1tc~: i.rl i Y/5) i!i.J.:!. c:·;:-i-::!i.r:1y c~~:.:se t.i"'.C! i1:•.!ise::: .::.!:~-· 

cos..:: fi.l!td to h:.:-cC"~!'C: c~t.i.r:~:L~is'.1,-~-:.~ :.-::r c.::·_:_-!_~ ::r 
:i:c;;~~~Jo·,;n of tl·_('. 1;,:,.1e:::1 ir!_t.c jLtdi:::i~j_ ci::ci.:its :~J.so hl~:; n!::i:y cc-J.sc.;. !:0L- 1.-:-I1i·~l1 

DC:..:.'-':- c.c.:r1fusi.0:1 Z!.:-: Li) E.C~~z-:.l 

Oli0)! spc.n.:: i.!.1 197!;. 2r.::i 19~'5. ·The.: iEti:.'.[;C!:-:: Cc.Zc;-1~c .tr.::~.:~ is I:;-Gic'! O"J.i: on .;: fi:::.::..:J.l 
C::-tT basis :'.u;:~ t:~c·sc f:i.::_;urcs s:10· ..... t~12 br.:::·.~-:..::.)":.'n 0:£ ·.::or=-~~..,, f:o:;_· cc:lcr~c:ar :yo:;.~-:;~ 

ec.(r~ .. -<lB t:c~·c k"'-~t-·t ii_1 S'..tch a ;.;a-/ :Ln ~·:~1i.c:1 it \.'.::::t5 i:;~c.:-os:;iblc t'J ~rcsc!"!:: :iz.1~::-.~s 

aru:1 ft un a f:i_sc.::1 :1c:ir b:-~sis. ·r1:cse statist:: . .-:s .sl~c·:1 =:".:i~ C!i1 -:.•.rer- .. :::;D of 
77 c.:':.5 p0T Cf"1Sf~ ~·:"?.3 !;:-;~1'2T..Ct:d i:1 19;'!,.., £~11:.: i:i. 1975 t!~e £?:-.::-iU!"!i: [r2T C2.SC. b.:.~s i:i::;"."~~ 

o $117 .55. TI:.:ni:::.~ .. :~.:; J'.liy l, 1975 2t tc:~:::::·:: :. 1:i_lJ. 0.~ pr.i.d £0:~ cu~··0:~cc.1.::-~ '.·:or~~ 
.1!:1:~ n11<l tLis ;..·~.11 c2u~c th.c rr.0:12.~,· pc~-.:- CL·SC ~::.::.ti~t:ic ::0 ;:;o c\•>::n l·1-£.f::-.e:~-. -:::(! 
'..:i:.i:i:.tfcs ~1lso sho~~ ti4.::i: tht:: l.:::j__~i:::!r ~:--•. :_:~~~·~~0~_it211 2.!.'C2.s -.:-£:c:'..e:ve: r.~·.)!:"c>. ti1.::!'. i?:!.lf 
1f ... _,11.:-i.t all t.hr::: ol~l'..!;:- co..!:i~i.::s cc;~::binod r-.::ce:-ivc. _!.~~5.n it .sl1ot1l~-1 ·::.s ~1:2r-.t.i..01'!·~d 

:hat t·1-1c1:e ;ire ::.ri iri.Gi:.i:i::rr.~:.n~!?lc c0:c,c._111~: of c::L•s f.:i:!:::c:b:1 P.ttoi-n.:.-y~. reprc·s ... ~~.t 
.ndi . .;:~e:nt cJ.:i.e:1;:s 2.n'l [~5.1 to file .J cl~~-:I.!~ fc·:-:- 1~e:i.::,:~1.1ra!.:r•·~:;,11: b"..!::~:tusc~ :::o li.t~1.c: 
>f th_e; .?..ttc::-2cy 1 ~ ti1.:2 '.r2s r1..,q~i!.·t'.r:i :.:o l·t::·:::~.:·:.=.:·~1t the cii'~~~~: 01- beca\t~.::c t~c .:ii.r:torn~=·-· 
ius t d•Jcs ll·t t.: ·er-ire to t.:~l:o ti1c t;_11~2 .::nd tr~11..1.~1 l~:: tu r:.:qt.:.t!(..: t: rcir.iL;c::.s.:::r.:cn t. .. 

$01nc crc.:ts C1f tl:c stntc 112·'.TC. l'·.st:-:.bli.~.hcc.! p 1 !~1J.~.c rjr~f0nder prcsr~:n::. .. 1·:1:!.s 
1nn bc011 dc:1c be.: au:;._: l"\[ r.h::! l:i:::;c ~:t:::~'.J,:r o[ 5.11:!:5.g".":-:t: c.;i::cs rcq1J.ir:-i. ac; "i"e;ir~­

serttntio;1 r:n:.! tl:e str<!ii1 th.::it t:::.:..:.: ·22:-:::t!•d 11~·.:-; r.:'!dc UT! th~ J.oc2 l l1~:!:" .:1ssocii!tio!1., 
~notbci: rC'Zt~n1:. :.•; th.;tt :i. prc:·;;r.::.i~1 t..'!"!ploy.iri:; :. fuli-ti.1"'.•c ~-Jttl.:l!.c ,:!('J:cr~i.:1'2r g~tifls 
r-_r.·•1"j(•t,~11ci.1 l:o'1ru·L;-:-·'t1 ,,.-\l'·ri" '"1,..,'1 f' riri :·r ii""':·-: .. ,. : 11·1• 11" , .. ,1,-. 1'c·1·1chr nro'•.,....,---:, - ..,re 1· ~ ..-"-'"·1 · · ,r ._ • -·'" .... ._ ......... -·•·- '- • - 1 •.• ••.'.:">• , • .iu • '-'. • • .__ • <_.:)" <-••·•-' ~• •• 

0 11CL'1tio~ 1··~ '•tr' •··~--..n ,--. ..... ,,., .. : '.'.-,~'r 1.·1"'r. 1 ·n 1 • r•.,., "' 1 ··1 lo'.--.tr.o ~r .• c:l\'1' 1) i"' 7'.'.-.... ,1"t1i c- /ctl-'lb'! : ~ ~~ -1. • .f\, ··~·-·•\,~ ...... v. t ..... ; ....... l . ...., .... _ •• ....... ~-I.•!..., '~- . .-...· .. •\ •. -, ··---·: --·· .... - -

Co1.1nt.y, .:>.1tcl i11 1-:~:o:·:.:.'i.11.e: t.:LJ.·.._;:~r:il !.~<.! Lc~::i.1 Cl~_nic nt the Ut:i\'~rsity of 1'cn0.2s.:;C'.0.. 
1J1~c cfrJ·c(' <·1 ••.,,.,1,•·,· 0 ct11·1··.,,,.,., ,.., .... , .... ,,.. !: .. ,,,. r,, 11 -· 1·\·-. 1·:::,.i· .... --.,1t .,,,1,·,;c i,.,r ... 1,lc·-:-\ I J • ..1 1.-. ·-·-~· _!, ._ • ..__, 1.;\::"-'·..,}-' .\.•. - •. )..J. __ ,.ll,.! ~ .,~• ·•-\• • 1 •. ··- Li..; •. ._ .• l ._.,, 

scvcntr.:cH p<i:-t:-i:ii•:c: .:~::; .:j stnnt pt::J1~~8' (~.:~re.'.~-::~·:-·~ -::-:d [c:tlr c.1:5~~!i.n:;,1 .i.rL· .. -r'.sti.;_:;y'l.:or.::. 
D:.1ti;1.:_:. I<J/ti· Lhi~, !•i-1 ... ;,r.;:!:1 rlr:r~_:r;.dc':.l i ,~1 ()·1 :i.:·i:'..:.·~:·:t'..:·:·· :n cri1:15.r •. :il coui-::s, J2. 1J 
i11.Jii,~1..:nt:s irJ. gL·nc}:~l Bl!1!;io:1~ co;_;1:i·:;, 7~i:J i.n ju·.;cu.ilc c.01.1rt, u.1u.1 2.,B~tl i11 



.il'.y court. ror ju~t tl"' f.irst G c1oncb~ o( 197'.i ll:c pro!jr•llc lia<; <.!~fended 1,338 
11cliGt:nLs in ::ri1;1ii1.:il ct1tcrts, 239 i~1 ~cnc:: . .-a.1 session:; court:r., 2)lt13 in cit;· 
:ourts and 400 in juvenile courts,· 

In lf.etro-Nashvill.c the public d•_:£em!er ;:irot;r:!m is staffed b:r 10 full· •:imc 
:ssistnnts nn<l 4 criminal i1wcsti~2tors. T~blc illt1str3tcs"thc brcak(!o~· and 
:asclo.Jtl 0£ the cfficc. a11<l sl10~1s hc\.J tb.c \._tork has beco1nc 1nore dc:112ncling e.·.c!1 
·ear. 

ill!. 1972 1973 197h 
:RU!Irt,\ L CODrff 900 905 i", 162 l,L150 

:Lt~ER.\L SESS ro:~s COURT 726 l ,Sl12 5,502 7,717 

i TOTAL l,626 2,fi!;7 6,6M 2_,_16 7 
. \ 

The .J.ndigent defons2 prog:rara in Krw:·:ville conducted by the Legal Clinic of 
he lh1i\~c-rsity of Te:nncs.scc Celle;;~ of L:i..:1 provides clcfe:11sc scr\ric!:!s to abcu .. t 90/~ 
f ell i11digcnt dcfcncisnts in the lower cri=inal courts not of record, and to 
bout Joz:of all indig;:;i1t cases in the c.:ri.:.·1in2l col!.r::s; cost of these being 
clony ca~cs. Assisncd co11ns2l handle tl1e rcra~ini.ng cases in the cri~inal cou~ts 
l1<l loh~er .courts. The follo~,ring t~ble sho' .. JS the casclo,:i.ds for th.e past four years. 

YEAR 
1971 

1972 

1973 

{! OF CASES 
765 

1,181 

1,270 

t is felt by the director of this pro;ra~ that ndcqunto roprcsontntion is pro­
idcd and th.at the prozro.r:i ho..s speeded up tl1e t!.~ic.1. Another j_r;-:porta11t £c2t·c.re 
f tl1is prozr·ar.1 is the c.011ti:-it!cd rise in the nuc1ber of people s tee·red :i.11to · -.~ 
cl1nbiJ.itD.tion by t!12 progr21J. 

ln Anderson County the public defender program is st2ffcd by one port-tir;ic 
cfc11dcr, and he is 11ot .:i.idc<l by a cr:i.-:15.!1.ctl in\1 esti6;:;.tor. 'I'hc follo1·1ing t.;:.ble 
ho~·iS n breal~<lo•-in of the caseload for this defender for tl112 last t11rce years. 

El:TER..\J_, SESSIONS COlli~T 

RHfiNAL COUl•T 

1973 
163 

45 

The public dcfcnrler office i.n \·7.::shin;::;ton County is stoffecl by one full-time 
ublic clef ender ;ond no cri.r~i;ul invcs tiSCltor. The caselo2d for tllis office is 
cportc<l to be about 174 c;oscs in 1973 iincl 182 coses in 197!>, 

'!110 Hctro11olitan-lbs1Lville Juvenile Court h'1s represcnt11tion by a public 
ofenrltor in connection uith their ble>c!' r:1:,1nt from thc Tennessee L:m Enforccrocnt 
ln11nin~ C:u1:~-:i.is!"!iori. ,\11 of the nbo\ .. '~ r.t(:!1t:ioncd publjc clc[c::n.t!cr pror,r:~t:lS ~re 
upportP-d Ly t:i:;::nts from 'fLEl'C e:-:cqit tile ;.:"'"Phi."-Slwl.by Cc)u"ty pro;::i:•11:i. 
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Attor11cy~ 2ppoi11t:r.d by Ll1c coutt .:1rc .:illo;1c<l p:1yr.~c:1t frDI:t the st.:il:c D.ccor<ling 
o TC:A 110-2023 which sLntC's th;::t nttcn:r.c:y~ co ClppoJutcd, ot:hc.:r th"n public 
cfcndcrs, sli.:tll be cnti.tJ..cd to rca:.0;1.1.ble co171;)cus.:\l:i.0:1 for r.heir services, bot11 
rior to and at the trini of l:l1c c.::u:;c n11c1 :::;!t:tll Le cntitlct.i tc rci:;1hurscrncnt 
or their rc.:isonablc c:-:p2nscs in ~ccoi~c.!r~~cc \·:itl1 t11l! rules o.f the Sup:.·c1:iC? Court. 
'lie rciri1burscn1en!.: shall 'not c:-:ccccl $100 for e:.1ci1 da~;t of trial ~,;ith a LTI:{ir:n..:.ra 
ompensotion for nny one trial or proccc<ling in the trial court of $500.00. 

During tl1e pClst few yenrs, statewide public defender progrnms have been 
'roposed to the Lesislnture, nlthouch until 1975 nll proposals had been rcje~ted •. 
~c 1975 proposal received little support but did rcccive cnouzh whereby it has 
1cen plt1cecl i11 a co::::Jittce i11 ord~r to do furtI1e:r st:u<ly and d~vclop a better 
~rograr.1. 111c pro?osed legislation surJr-orts the start of a statL":-..Jidc systcn ar,d 
tllo· .. :s for pilot prozro.2s to begin in fifteen areas .. Support is b'Jilc:ing 
tnd possibly by the legislative session in 1976 p~ssogo of zn ncccptablc bill 
~stel,lis.hin~ a st2tc~-;idc public dcfcr..~ci· system ':·iill be acco::-:pJ.ishcd. TI1c staff 
)f t11c 1'c11ncsscc !.-3.\-7 Enforcc:,~cnt Pl2nni.n~ Co•i-:..;-.:ission are provldi1!:; rcsc.:irch, 
lata, and any other 11ccdccl a.ssistnncc in tl1c st11dy presently bc~ing condl1ctcd • 

• • 

••• 
' 

• 

·. 

.• 
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.,l..tl • .U J.IJJ 

STATE Th"DIGENT DEFfillSE FUND 

REPRESENTS N01'1W PAID OUT TO COURT 
APPOINTED ATTOl'-lnYS A:\D IS BASED ON 

TI!E CALEr:DER YEAR 

--- ,__:..- -· 

1974 :FIG"JR:i::S Rfil'RESENT MONEY PAID OUT 
FOR A 12 }!Ci-:TH PERIOD 

1975 FIGURES REPRESENT XO~"EY PAID. OUT 
FOR A G ;':ONTH PERIOD 

FIG'..!:\E f\ FIGURE ll ----
JUDICIAL CIRCUIT !i Ol' C,\SES Ho;-:EY EXPlTh'DED JUDICIAL CIRCUITS ifaiJ,, c,\SES NONEY EX?El\D'El) 

l 92 $ 10,300 l 25 $ 5,030 

2 36 3,625 2 10 1,000 

3 1,383 20,690 3 133 11,950 

4 102 13,094 4 70 7,570 

.5 131 15,!;55 5 74 9,720 

6 666 71, 062 6 346 33,468 

7 47 4,345 7 27 4,245 

8 29 3,08S 8 22 1,779 

9 141 14' 638 9 80 6,425. 

10 45 8,l>CO 10 26 5,309 

11 77 12,800 11 55 9,885 

12 70 6,165 12 45 3,760 

13 110 6,865 13 51 . 8,275 

\ (cont.) 

.. 



1974 FIGURES REPRESE'l! 1"0}."EY' PAL"'J OUT 
Fo~ A 1? ~·~,-·, .,,.,,, TOD 

J:>.. ~1. ;:.:::_ ~::: ~ 

FIGURE 1\ 
JUDICL~L CIRCUIT {f OF C.'\SES HONEY ElCPiTh"DED 

" ll1 94 $ 5,600 

15 19 1,400 

16 138 9 ,450 

17 127 17,850 

18 66 10,133 

19 21 2,894 

20 105 9,600 

21 30 3,550 

22 .45 3,116 

23 109. 11,751; 

24 . 190 16,130 

26 92 6,310 

Si;pret:",c Court 132 27 ,667_ 
Cri::ina l Court 

of /lppeals 
SL'BTOTAI. 4,097 $'317,131 

.. 

TABLE (cont;) 

1975 FIGURES REPRESENT MONEY PAID OUT 
FOR A 6 NONTI! PERIOD 

FIC\;;n B 
JUDICIAL CIRCUITS 4,' Ul' CASES }WNEY EXPENDED 

14 43 $ 2,200 

15 10 2,250 

16 52 lf' 711 
. 

17 . 99 12' 896 

18 31 3,375 

19 8 1,025 

20 77 9,208 

21 21 1, 935 

22 22 1, 725 

23 47 3,900 

24. 37 2, 960 

26 41 3,4l,.O 

28 5 J.,071 

29 42 3,550 

St~prcmc Court ~ 16.676 
CCA 

SUBTOTAL 1,568 $ 184;338 

\ 



}!O~TI PJ\ID TO P'L~!.!C DEF~:DER ?;\OGPJ.J'iS 

~·:,\SHit\GTON COt!XTI 3,200 

AX::l ERS ON COL"1TY 556 
•. 

"l-:C'.:.'RO - NASHVILLE· 43,950 

}~!·!?liIS-S1~ELBY CO. 196 hSO _::.LC-: __ 

SUBTOTAL $ 244,156 

TOTAL $ 561,237 

TABLE (cont.) 

TABLE 

MO'.\TI PAID TO PUBLIC DEF0'DED PF.OG?~-:S 

XZTRO - NASHVII.,'LE 

MEMP!IIS-SHELlW CO. 
SU!3TOTAL 

TOTAL 

36,050 

lSG,150 
$ 192,200 

$ 376,538 

SELECTION METHOD FOR I~'DIGENT DEFENSE--CIRCUIT COURT--1974 ... 

" 

!-IBT110D ----
At Randon From All Attornc::s in County 

From Prepared List of Volunteer Atto'.!:"neys 

From Legul Aid Agency or Voluntary 
Def~ndcr's Office 

Pub lie ;:Jc fonder 

Other 

NUMllER OF COURTS USING 

GO 

12 

0 

4 

l 

-:( 1'bcsc cc.tcgories l!.re not disc:-cct, as so:ne courts mny use more- then one 
mathcd to select defenders. 



TABLE 

HETIIOD or SELCCTI:lG EiDIG!::;T Di:n:i;sE 
COUNSEL-Gr::::EP~',L Si::SSic::s cor,-RIS-197lt''' 

HET!IOTJ 0!:' SET.EC'LIO:l 

~ i . 
At rando:n from all attorneys 
in count::; 

From a prc~arcd list of 
volunte~r attorneys 

From a lcr;ai. aid agency ar 
voluntary dc£cn<lers office 

l't1blic defender 

.. 
Other 

TOTAL RES?OXSi':S 

NU~·UJF.R OF 
COt!~l~'S USJl:G 

73 

23 

1 

5 

2 

------·-------·---*. 'Il1ese catce::;orie.s r.·:ly not be <liscrc.:!~ as som.e courts rna.y USC! rnore t!i.a.n 
no method of selecting incligent counsel. 

'J.'AJlLE 

SEI.ECTIO::l lU:11lOD FOR Ii\DIGENT DEFE:lSE-JUVENII.E COURT 
1974 

lITTTl!OD # OF COUI\TS US !'.!G 

At Random From all Attorneys in Co. 67 

From Pr.cpared List of Volunteer Attorneys 21 

J:.'r01n Legal Al.cl Agency or Voluntary Defender 1 s Office 3 

Public Defender 

Other 0 

~-
... 'fl-1c:sc~ cat:cr.01·ics .:ire not cliscrcct, ar; ~ontc court:!> n1:ry use u1orc tho.n one 

:1c't:hod lo "elect tl.::fl'mlcrs. 

.. 



APPEND IX D 

Fee Schedule for 

San Mateo County, California 



J: J...••.• '' ,__., ...... ,, ~· ··-··~ 
---·--~ 

A. Arraio::rnment. cu.lcndwr (t.wo hours oi: less) 

Should a cn.se be assigned nnd closed on the 
san1C?- dc1;.{, the ct:3sig·11cd u.ttoi·ncy is cntit.lcd 
to bill $10.00 per closed case in addit.ion 
to t.he arraignment c2lenda;: fee up t.o a rnax­
iLnurn of \:1.·.'o C!loscd cc1scs p8r rt.rl..·c1i.gnme11 t cul-· 
endar. Please submit hills for cilses cJ oc"cd 
at ur.~.:-~iO-Ilrns;.nt Cn.1c11('.,-i.\·s even if fhe nurLJb8r 
of c.lo.sed cases it; in C}:cess of -L·.~\1 0. 

Bills for closed cases are to })e submitted 
sejia:n1te from t.he bill for t.hc arraignment 
calendar. 

B. Appc;:u:ance on «1rraignm13nt calendars in ~11 
!.'2.~J:!i-cioal court~ may be billed at $GS.OO if 
the assigned v.ttorney is required to spend 
n1oj:·c -:.hr1n t~.-.fo l1cL1,:D on said cnlencl.tirs and 
if .said 2ttornoy is unable 'co 1;ill for 
clcJ.::il_}g_9~IJ_v.r;s:i:_~1n~c1 £:-~;:-~ on t11'Q sci.n~c dny 
as tl10 arrG.igr1~l1211t caJ.er1dar o 

Jn ths e-v-ent a case is disposed of without trial, 
prel:L1nir1c1ry l1c2~ring Q"r~ motions o 

NOTE 

· Only those attorneys specifically 2.ssicmed to 
arraignr..ent calendars are entitled to receive 
arraignr.1ent calendar fees. 

NO l\DDI'l'IOHi\L FEES HILT, BE i\LLO\'/ED WUEP..E FELON­
IES AR:': REDUCZD TO HISDEViEAlr0RS • 

All attoi:neys are aga5.n <:idvised that fees on 
closed cases should be billed promptly. 

"NO rl\YI•HO:NT \·;rr,r, DE M!1DE FO::Z l\T'l'OHNEY' s BILLS 
Sul3:,1I'rT1m l\F'.CE!{ SIX'rY DJ\YS AFTER Pl~OFESSIONAL 
SERVICES ARC COL•lCI,UDED UNDER THE J,SSIGHED 
COUi<SEL PRCGRZ\I·l." (Hoard of Directors Resolu­
tion - August 8, l9G9) 

. $40. 00 

65.00 

40.00 

i ••• 

l. . . ---- -::·'.·.'.··; . ·. 
. -·- ... 

.. ' i 
.1 

I 
--.. ·-· I 

I . .. ' 



3. 1538.5 P.C. l"O'l'ION 

Sepnrnte hearings on 1530.5 mot.iohs (i.e. not 
combined \.'ith il prclimin;:iry hc;n-inc:r) dllring 
which a \·1itncss is m·1orn and testifies can be 
billed as follows: 

A.· Heuring requiring two hours or less 

B. Hearing requiring more than two hours 
·aalf Day 
Full Day 

c. 1538.5 motion, written points and 
authorities only 

D. 1538. 5 motion, with points and auth­
orities, corn1)ined \"Ii th Preliminary Hearing, 
plus preliminary hearing fee 

4. PI{ELir:IIt7ARY FJ:J~AJ~Il"!G 

A. Hearings requiring two hours or less 

B. Hea:cings requiring more thnn two hours 
11alf: DuY 
Full Day 

Appearance at a pro-triu.l or setting conference 
may be compensated at the rate of $25.00 under 
the follm1 ing circumstances: 

A, 'I'hc appenrance connumcs in excess of an 
hour, AND 

B. A further appearance or z.ppearanccs arc 
required subsequent to the day of the con­
ference to conclude the case (e.g. sentence, 
clisrnissal) 

6. . TRil'.I, PE8S 

A. One-half dny of court trial 

B. Or:.e day of court trial (not to exceed total 
of $330.00 per case without prior approval 
by the Pi:ivatc Defender Office) 

60.00 

75.00 
110.00 

50.00 

25.00 

60.00 

75.00 
110.00 

25.00 

75.00 

110.00 
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c. One-half day of jury trial 

D. J·ury trials are pay'1blc at the i:ate of 
$130.00 per dily for trial for the first 
five full days. (Not to exceed a total of 
$600. 00 per c<1sc with out the prior approval 

·by the Private Defender Office) 

E. Separate u.ppe01rance for sentence following 
trial 

When a case originating in the municipal court 
is certified to the superior court (e.g. mental 
competency, MDSO, juvenile) for furthcr proceed­
ings, it is not in cl condition to be billed as 
a muni matter until one of the following occurs: 

A. rt is finally- disposed of in the supm:ior 
court; 

B. It is remanded to the niunicipal court, and 
thereafter finally disposed of in said court; 

C. _It remains under superior court· jl1risc1iction 
for in excess of 30 days after a co:-r.rni trr.ont 
is effected. 

7. MISCEI,L!\HCOUS 

Ji. Return for alleged violation of probation 
oi: diversion conditions: 

With:i.n 91 days 
After 91 days 

B. Miscellaneous motions supported by writ­
ten points and autho:cities 
Extended hearings will be at the same rate 
as provided for 1538.5 motions in lieu of 
above fee, 

NUMBER OP APPEAPJ1NC2S 

In those instances in which an attornev must make 
more than three app0u.rances .. ~n ar1clitiol1 to tho 
nr:raiqnr~c11t. 0!)DCLlr~, to dispose of u. cast:!, he 
may bill tne u.dditiom1l total sum of $25. 00 for 

·the subsequent ap;::icar;:mces in c:{cess of three, 
providinq tl~e ap1)oar;:mces in excess of three u.re 
n0f:: .i,1 tl:·-·~~~~;J. 1.~.-~::-, -;;~i.J.J;-:'1.l}.(~ \1r~r:·?1:- o·'.~.1:...-~:-c n:-:o-. · sions 
P.l~~t1l~ZIJ l~-:C~~}0~?1~_~J.t:J .---,i.~:1-:-~c.~tJpl :LC8. ti.oi1--0-r· -'cl·li~s-·sec r:-ion 
rclw.tcs 1.:o c.:i.Gc.s in \'l11.i..c!1 ·t:f1..:! ntto.::·110}" cot1lll 1:0-t 
reasonably avoid the repeated appearances. 

75.00 

130.00 

25.00 

25.00 
40.00 

25.00 
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The rccommenC!cd rnC1xirnu;:1 fee to b
0

c billable fm: 
c1t1}:' 011c cu.::::c / ir1 t:.l1c e\re11t c1 ctisa i~: cl.osccl 
without trial (court or jury) including all 
rnotio11s and apJJcnrc:111ces 

The administrator is authorized to approve fees 
exceeding the maJ:imum up to ~; 50. 00 \·,•l1crc circum­
sta11ces warrant; foe beyo~d the maximum al.lowed 
by this schedule must be approved 11y the Special 
Fee cormnittce. 

A furt11er suggestion is th::!t assigned counsel 
remember that their fellow assigned attorneys 
are appearing in all courts in the county and 
\'1oulc1 -be able to mc:1k:c sr>ecial c11:>pcaJ~(:tnccs 011 
behalf:. of their fcllm-.i assigned attorneys if the 
client, district attorney, and the court have 
been properly adv:ised, and if the matter entails 
nothing more than a routine continuance. 

SUPERIOR COURT 

l. J.'lON-TIUJl.L APP8!'.PJ\NCE FESS 

Ah J1l_)_, arraignm2nts will be handled by the office 
of the Adrninistratol:'. Routine cont:inuances 

· \'lill also be covered by this office provided 
u.mple notice is given to this office .and the 
defcndilnt. All first appearances for PC 
1367-68 (appointment of doctors) and WI 3050-
51 will be covered by this office, as will 
PC 859a on\): when the l'. o. advises his report 
is not avaj~l.:tble and n1ust request a co11.tinu­
a11CG o In al.J. instances a St1Pt::1:-ior Cot1~t ~,i:~mo 
roust be provided to tl1is offi.cc \Ji.t11 instruc­
.,tio11:5.. All oi.:t.o!_ .. nr::J:s rJJ:-c~ c:,.::1?c·c1:;d ir1 Su1)2rior 
£.Q.g1:-i..:_ cit: t.11c 1:irr1·~ c.i._12)_._cu oi: ouj_j_t·'l is· ente1~2r1 
ar1c1 a.1c the t:imc~ o:E .ser1tc1-ice. 

B~ 995 P.C. MOTION 

Sepal:'<J.tc appearances on 995 motions supported 
by written points and authorities 

C. 15385 P.C. HOTION 

Separate hearings on 1538.5 motions during 
whfch <J. wi tncss is m-Jorn and testifies rnay be 
biJbd <J..'3 follows: 

125.00 

50.00 
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1. Hearing requiring i:l'lo hou5:s or less 

2. Herri:ing rr~quiring more than two hours 
Half Day 
Full Day 

3. 1538.5 motion, written points and 
authorities only 

2. PRB-TRil\TB 

A fee of $25. 00 is allo1;rable to attorneys whc 
mfist attend pre-tri~l conferences in superior 
court. 'l'he $2S.OO fee is 'che moiximwn allowed 
for pre:..trial confC'orei;ccs regardless if the 
attorney has to at·i:cnd one or more pre-trial 
conferences. (If. combined 1-;ith another proceed-
ing, e.9. J.538.5 P.C., 995 P.C. motions, which 

60. 00 

75.00 
110.00 

50.00 

itself is cornpensu.ted, the pre-trial fee is not 
payable unless additional SE:parate pre-trial appearance 
or ilppcaranccs a.re necessary. 25. 00 

3. _TRIAL PE!>S 

A. One-half day of court trial 75.00 

B. One day of court trial. (Not to exceed total 
of $330.00 per case without prior approval of 
the Private DefendeJ: Office) 110.00 

c. One-half day of jury trial 75.00 

D. Jury trials etre p2,yable at the r<'!tc of $130. 00 
per day for trial for the first five full days. 
(Not to exceed a total of $650.00 per case 
without the prior approval of the Private 
Defender Office) 130.00 

E. Sepin:ette appearances for sentence. following 
trial. 25.00 

F. OnJ.v in those instances 1·1hen a case qoGs to· 
trT.i"tJ., a fee of $25.00 is pay<:1ble to an 
attorney if tlu:ough no f<'lult of his own, he 
is forced to trail and must <:1ppcar on a date, 
or dates, other than the date originally set 
for trial. 25,00 
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4. MISCET,LT\R80U.S 

11. Return of defendant to court: following suspcn­
sim1 of proceedings under 1203.03, l3S7-G8, 
3050-51 and 1153 FC, 6300 ct. seq W&I Code, 
revocation of probcition, revocation of diver­
sion: 

If more tho.n 91 days aftei.· c01mni tment requir­
ing new appointment 

If less than 91 days after commitment, not 
requi;:ing new appointment 

13. Miscellaneous motions suppoi.·tcd by written 
points and authorities 

Extended hearings will be at the same r<J.te 
as p1:ovidec1 for 1538.5 motions in lieu of 
above fee. 

In t:ho.c~c insta11c2s in v1hich 2.11 nt:t01".'11(-:y n1i.1st make 
n1ore t.]1211 -chr8c ar;>p2c.1i.-2111ccs _i:_D_Fi_C1c1i·0-o~to i.:hg_ 
a.l..-r.u.ic;:111~~,..~r!t. c:.r);)3~-~j:~1!1ces t.o d5.StJC£:C! of Cl cl!so, he 
rn01y bLLl the adcl.i·cioi1ai total sum of $25. oo for 
the su~:>scq1.1en'c. L1lJlJG:J.ra11ccs j_n excer;s of 'cl11~ce, 
~o,_rid:L11q i.:11:-.} aDDG?.rn11ces i.11 e:-ccr::ss of t:11J.~(?C! are 
no·t iri t.hc!~l~~elVc~• ]Jj_ll-a:JJj_Q l1.ndcr oti1cr n1~0\:-:L2.io11s 
of t:l~:f=._s .scl-iS:Cl.~!l_~- 'i'l1e a1)1)J.icatio11 o:E tl1iS sccf.iOn 
relates to e2ses in which the attorn2y could not 
reasona1Jly avoid the repe<1tec1 nppcarances. 

'l'he recommended m2ximurn fee to be billable for any 
one case, in the event a c2se is closed without trinl 
(court or jury) including all motions nnd appearances 

40.00 

25.CO 

25.00 

25.00 

is: 150.00 

'l'he administrator is <tuthorizod to <rnn:r.ove fees 
exceeding the rna:d.mum up to $50. 00 v:i"1~n circum­
stances W'1rrant; fees beyond the maximum rrll01·1ed by 
this schedule must be approved by the Spa:L:1.l Fee 
Committee. 

5. · MISCELL/',NTl OUS S PECiil L z, PPEI\ Rlli~CES 

Special appA~rancc for lino-up or interrogation 
(\'1hC!n rtot a11 assj_gnc<l cu~;~) 40.00 
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Special appearnnce, counseling and.appearance for 
tcsi:imo11;{ for a v1itr1css 

Special assignmcntrJ by direct designation from 
Pri\rate Dcfo.11dc-~:c Clffice (t•.7l1er1 not:. a.ssign.cc1 CUSt.:!) 

including con::;ul t2tion with pri~'o!wrs and pros­
pective clients, investigation hold, etc. : 

A. Less than one hour 

B. OnG hour or more 

1. Attorneys scheduled to appear on thG r-~entnl 
Calendar may bil1: as follows: 

A. 'l'wo hours 

B. More than 1.::1-;o hoL1rs 

C. Return appearance on one or more specific 
cases 

D. Trials: Sarne rate as in criminal n;atters. 

JUVENILE 

CJISES Ci\l.TI.Kfl' BB BILJ,:::;D UH1'IL Cl\SE IS CLOSED 

1. JURISDIC1'IOc-Ti\I, HEARJNCS 

A. Two hours or less 

B. More than two hours 
Half Day 
Full Day 

C. Return for dispositional hearing on one or 
more sp~cific cases 

D. Return for review after dependency hearing, 
if nccCssary 

2. DETENTION Ci\LBNDi\~ 

11. Detention calendar only, regardless of number 
- Clf cc1s2.s.. (.l:?t1y })3 1)i].loi:.1 i11 nc1:1i ticn to 

j1Jrisdictionnl and <lisponit~.onnl 11cr1rings on 
su.n;c ·clay) : 

1. Two hours or less 

2. More than two hours 

40.00 

20.00 

40.00 

50.00 

75.00 

25.00 

50.00 

75.00 
110.00 

25.00 

25.00 

50.00 

75.00 
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3. Pn'NESS !!Ei\l'1:1~GS 

A. Fitness hearings may be lv:rncUccl by the l\ssistant 
Adminic:trator at Hillcrest unless the? assigned 
a.t·tor11cy fcCls 11is pi.-escri.cc i.:j nccc.r;sal"Y clue to 
corn1)lj.catcrJ fu.cts, etc,,. ).?i_i:t1css 1·:c::-i_rj_11crs ~_;11s:>~1lc1 
be J~cnort0d to ~lis office. Assist~11t Adn1inis-
tra'corc&11be i:eaci1cd at ~i73-2127. 25. 00 

Ml\XJf'ill?1 c1llo1·1ancc on any one juvenile case regard­
less of ntunJJer of companion cases or appoa2-ances 
(without multiple day hearing) 

A. WRITS {$15.00 per hour, up to maximum of $125.00) 

B. AP PEI\ LS fi:orn muni. coL1rt to appellate department 
$15.00 per hour to maximum of $150.00 

C. EXPUi,!GE!12NT and sealing of record 

D. CIVII, COFiTEI''!.P'l'S und pa ti tions to declara minor 
£1·cc fro~ pa.rc11t2.l custoc1y arid c;o11·t1"ol: 

1. Bas:i.c Fe8 

2. Mo:r.e than two appearances required 

3. l"otion supported by declaration, points 
and authorities, add 

4. E7.te:1dcd hearing (In eJ,cess of two hou:cs) 
Half Day 
Full Day 

5.. r,lztxin-...t.1m Pee 

125.00 

40.00 

so.co 

75.00 

25.00 

75.00 
110.00 

200 .. 00 
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ESTIMATION OF THE NUMBER OF DEFENDERS 
NEEDED IN MONTGOMERY COUNTY 

One of the objectives of the study was to determine the staffing 

requirements of a defender office. A stra.ightforviarj method of estimating 

the number of attorneys required is to use the recommend<Jtions of the National 

Advisory Commission'' that an attorney limit his/her caseload as fol lows: 

Felonies - - No more than 150 cases per year 

Misdemeanors - No more than 400 cases per year 

Juvenile cases No more than 200 cases per year 

If these standards are app 1 i ed to the projected 1-mrkload for indigent 

defense developed in this study, the estimated number of attorneys required 

is four. The requirement is derived as -fol l m-1s : 

HlB felonies divided by 150 cases per year requires 

418 misdemeanors divided by 1100 cases per year requires 

394 j uven i 1 e cases divided by 200 cases per year requires 2 

TOTAL NUMBER OF ATTORNEYS REQUIRED q 

The study team felt that merely using the NAC standards did not take 

into consideration the particular situation in Montgomery County. The 

consultants, after having conducted the site visit, felt that due to the 

court process in Montgomery and the fact that the District Attorney General 

only .has t1-10 addition<Jl attorneys on his staff that recommending a defender 

office with four_attorneys was unrealistic. The study team concluded that 

when the local. practice was analyzed in conjunction with the NAC standards, 

three full time attorneys would be sufficient to staff a defender office 

under the previously described Defender System. 

*NAC Standard 13. 12. 



A Mixed System handl Ing 75Z of the. indigent caseload in Montgomery 

County 1-10uld require at least t\·/O attorneys. Depending on how much time the 

Chief Defender 1-10uld have to spend performi.ng man<g.emmt and supervisory 

functions as well as coordinating defense efforts with the Coordinated Assigned 

Counsel program, a defender office under the Mixed system may still require 

two ful 1 time staff attorneys in addition to the Chief Defender. NCDM would 

suggest that, initially, Montgomery County attempt to set up a defender office 

under a Mixed System with two additional full time staff attorneys because a 

great amount of the Chief Defender's time 1-1ill initially be spent setting up 

the office, training assigned counsel as well as staff defenders, and trying 

to assist the Fort Campbell JAG in establishing an ELAP program that could 

help provide indigent defense services in Montgomery County. 




