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: INTRODUCTION
!P « ' During the past fifteen years, the trgditional Amprican practice of con-
) ditioning the pretrial release of ¢riminal defendants upon the post?ng of financial
« bail has been the tafget of major reform efforts. The péincipal target of this
e ‘ . reform movement has, of course, been the money bail system--a system which makes
pfetrial release almost wholly contingent upon a person's ability to raise money
in an amount set by a judge. The basic assumption of this system is that a defend-
-E‘ ant released on money bail will be motivated to return fér future court appearances
‘rather than suffer the loss of the money he has pledged in order to obtain his |
release.
®

- - The pretrial detention issue is one which has long troubled persons con-
cerned with problems of the poor-as well as those concerned with the criminal jus-

tice system. In a pretyial release system which relies almost extlusively upon

money bail it is axiomatic that impoverished individuals will suffer the most.

_Such a sysﬁem makes pretrial freedom a commodity to be purchased. Those who can
afford the price are released; those who cannot are detained. The discriminatory
natu;e of the system is compounded by the fact that in setting the cost of pretrial
freedom-~the amount of bail-~-only rarély has allowance been made for individual
differences among defendants based on their likelihood to appear at trial or the
amount of bond they can afford. In setting bail judicial officers generally know
og}y the charge against the defendant and perhaps his prior arrest record.l

o © . An advisory committee of the Amecrican Bar Association's Project on Mini-

- nmum Standards for Criminal Justice criticized the.traditiOnal bail system in

these words in a 1968 report:

: h SR . . Vo - vt s o o
A Daniel J. Frood and Patricia Wald, Bail in the United States: 1064
E L _ (Washingron, D.C.: United States Department of Justice and the Vera Foundation,
Inc., 1964), p. 18, ’
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The bail system as it now generally exists is unsatisfactory

from either the public's or the defendant's peint of view,

Its very naturé rcquires the practically impossible task of
translating risk of flight into dollars and cents and even

its basic premise~~that risk of financial loss is necessary

to prevent defendants from fleeing prosecution--is itself of
doubtful validity. The requirement that virtually every defend-

ant must post bail causes discrimination against defendants who

are poor and imposes personal hardship on them, their families and
on the public which must bear the cost of their detention and fre-
quently support their dependents on welfare, - Moreover, bail is
generally set ih such a routinely haphazard fashion that what should
be an informed, individualized decision is in fact a largely mechani-
cal one in which the name of the charge, rather than all the facts
about the defendant, dictates the amount of bail.

The routine manner in which bail decisions have traditionally been made
belies the fact that the decision is one of critical significance. Bail is the
mechanism by which society's interest in the smooth administration of criminal
justice is squared with the individual's right<to pretrial liberty. The conse-

quences of the bail decision are,-thus, important both to the defendant and to

the community. In a 1967 roper

rt

he President's Crime Commission discussed the
importance of the bail decision:

A released defendant is one who can live with and support his
family, maintain his ties in the community, and busy himself
with his own defense by searching for witnesses and evidence
and by keeping in close touch with his lawyer. An imprisoned
defendant is subjected to the squalor, idleness, and pogsibly
criminalizing effects of jail. He may be confined for some- |
thing he did not do; some jailed defendants are ultimately
acquitted. He may be confined while presumed innocent only to
be freed when found guilty; many jailed defendants, after they
have been convicted, are placed on probation rather than impri-
soned. The community also relies on the magistrate for pro-
tection when he makes his decision about releasing a defendant.
If a released.defendant fails to appear for trial, the law is
flouted. 1If a_relessel defendant commits crimes, the community
is endangered. :

2American Bar Association Project on Minimum Standards for Criminal Jus~

tice, Standards Relating to Protrial feleie (Ned Yorkg® Institute of Judicial
Administration, Sept. l9v3), p..J. C e

3preaident's Commission on Law Enforcoment and the Administration of Llus-
tice, The Challeaeve of Crime in o Froe Society (Washingron, D.C.: BS. Gavernment

Printing Ottice, Ivos), p, Ji.

.
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s ' Although the wérkings of the money bail system have been subject to re-
: c&vrent criﬁicism for more than half a century,4 it was ﬁot until the 1960s tha£
’ the first §ignificant effért was made to reform pretrial release practices.
| “That ploneering effort-—-the Manhattan Bail Project, undertaken in the criminal
< ﬁ;égiiilin New York City in 1961 under the auspices of the Vera Foundation~--was widely
. ‘f%acclaimed ds a major success, and led directly or indirectly to the development
of a number of other bail reform efforts throughout the nation. During the 1960s,
the bail reform movement was marked by the convening of two national conferences
’ on bail and alternative forms of pretrial release, the passage of important bail
reform legislation on both the natioﬁaliand state level, and the establishment
‘_ of a number of pretrial release programs designed to implement the reform ideas.

By the end of 1965, pretrial release programs were operational.in over
60 jurisdictions. Today, partly as a result of funding support provided by LEAA

and the various state criminal justice planning agencies, such programs are

¢ i operating in well over 100 jurisdictions. This report is intended to summarize
what is no& known about these programs—~-the assumptions upon which they are
based, the similarities and differences that exist among progfams, and the
effectiveness with which they operate. The report also seeks to identify the
principal gaps in our knowledge about these programs and to suggest some

® research priorities.

.

4

See R. Pound and F. TFrankfurter, eds., Criminal Justice In Cleveland:
Reports‘of the Cleveland Foundation Survey of the Administration of Criminal
Justice in Cleveland, Ohio. (Cleveland, Ohio: The Cleveland Foundation, 1922)

~and Missouri Association for Criminal Justice, The Missouri Crime Survey (New
York: The McMillan Company, 1926). The first major empirical study focusing

» upon the bail system itself was Arthur L. Beeley's landmark book The Bail System

e igwgyicngo (Chicago, .Illinois: University of Chicago Press, 1927; reprinted in

E 1966). :
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® II

THE NATURE OF THE UNTVERSE-~STMTILARITIES AND DIFFERENCES
AMONG PROGRAMS 3 CRITICAL OPLRATING ASSUMPTIONS

Over the past fifteen years, police agencies and courts in a large number
of jurisdictions have changed their practices_regarding pretrial custody and re-

* lease in response to calls for reform of the money bail system. In many places,
for example, police departments now routinely issue summonses or citations re;
quiring a person to appeér in court at a future date to answer charges against
him, instead of making an arrest and holding the person in custody until he posts
bail. And many courts no longer rely sﬁmply on the operation of the money bail

systém to determine whether a defendant is released or not; instead they utilize

nonfinancial release options such as releasg on recognizance and release under

specified nonfinancial conditions. Another option is release on "deposit bail" ~

in which the defendant deposits a percentage of the total bond amount--usually 10
o percent--with the court rather than using money to buy the services of a professional

o .

. bondsman. Money deposited with the court--unlike the fee paid a bondsman--is re-

turned to éhe defendant upon completion of the case, less a sméll service fee in

some jurisdictions.

In this short-term study, we have been cqncerned,with the operations of
organized and identifiable programs that have been actively involved in the
administration of alternative forms-of pretrial release. The dominant concern of
all of these programs is to expand the number of defendants released prior to: trial
through the safe use of alternative pretrial releasc mechanisms. All of them are
based upon certain fundamental assumptions as to the inadequacy 6f théfi:iﬁitional
money bail system and the need for pgogram intervention. These aSSumﬁtions.qye:

/ﬂ
The traditional money bail system of pretrial release iff inade~
quate in that- it reosults in the ncedless detention of large
Py numbers of criminal defendants solely because they cannot afford
the costy of release.

£y R : | ‘
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The principal defect of the traditional system 1s its faillure
to consider individual diffecrences among defendants in terms
of their likelihood of appearance.

Community ties represent the best method of separating those
defendants who would appear if released from those defendants
who would not. ‘ : '

Based upon their ties to the local community, many defendants
can be released prior to trial without requiring financial
bonds. .

The court will, in fact, release more defendants without imposi-
tion of bail if it is presented with verified information on the
ties deferdants have to the local jurisdiction.

Defendants released without imposition of bail on the basis of
this information will perform as well while on pretrial release
in terms of making their court appearances and abstaining from
criminal conduct as will defendants rcleased on financial bond.

Based on these underlying assumptions, the pretrial release programs

examined in this study typically allocate their resources to five functions:

1. Interviewing persons in pretrial detention.

2. Verifying the accuracy of the information obtained through
the interview.

3. Screening of defendants to determine which ones appear to
be eligible for release, under criteria set by the program
and/or the court, in light of the information about the
defendant that the program has obtained.

4, Preparation and submission to the court of information
regarding the defendant and recommendations regarding his
. pretrial custody or release status.,

5. Follow~up activity with released defendants, designed
to insure that the roleasces appear in court when
scheduled. .

Although these activities are common to virtually all pretrial release pro-

PY .

o grams, enormuus differences exist with respect to the ways in which the programs
pursue these operational functions and with respect to their organizational
structures, the environments withia whivli thes“operard, and the methods of

. - . R s B N
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release that they emphasize. Structured telephone interviews with the directors

of 109 pretrial release programs revealed fundamental differences among the pro-

grams in each of the following areas: T B

LR

N
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Admin{strative Authority. In the eérly years of the bail reform

movement, release projects were operated by a variety of organizations
and indivi&uals such as law students, bar agsociations, attorneys,
public defenders, district attorneys, police agencies and private
foundations as well as by the courts amnd probation offices. Our survey
disclosed that today most of the pretrial release programs (86%)

arse being operated by public agenciés, primarily either by probation

departments (34%) or directly by the courts (31%).

Funding. The amount of funding with which projects opéréte:varies
enormously. Some projects survivé through the ingenuity and perse-
verance of one or two individuals with no funding whatsoever Whilé
the largest programs have operating budgets in exncess of $l,000.600.
Likewise, the source of project funding varies--out of 109 programs
that we surveyed, 61 reported that local government provided the

major portion of their funds, 44 were funded primarily with federal

(mainly LEAA) funds, and 4 had other primary sources of support.

Staffing. Projects differ both in the size of their staffing (from
one person operations to permanent staffs of 20 or more) and in their

composition (some programs ralwv heavily wpon the use of voluntecrs

. and low salaried npmpowd asdegilestal ! st as law students, while

- . ' .- : g,
others operate with an exclusively professional stall of probation.

officers). =
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‘j : ~—~ (Clientele. Variations are found both in the number a?d type of
e defend.antsi that projects service. A 1973 survey by f:he Office of Ecb
T ‘mic Opportﬁnity reported that 27 percent of the projects interviewed

less than 1,000 defendants a year, while six percent of the projects

® ffnterviewing in excess of 20,000 defendants annually.5 While such a
ﬁériation is undoubtedly in part due to the size of the jurisdiction
in which the projeét operates, it is quite obvious that other

® : variables are also at work. One of the most important of these

is the criteria a project gstéblishes‘for selection of the defend-

ants it will interview. Since the Manhattan Bail Project, virtually

® all pretrial release programs have established a formal or informal

iist of excluded offenses which limit the number of defendants. it

i.ﬁg} . defendants; others only felony defendants. Most projects will ex-
clude defendants charged with certain specific offenses, serious

felonies and narcotic offenses being most prevalent.6

—=-  Point of Intervention. One of the most important factors affecting

the number of defendants a project will interview and release is how
i. ‘ quickly the project operates.‘At what point in the~criminal justice
system does the prcject have initial contact with defendant§ and how
long does it take the project to process a case? Again, projects
® | differ enormously in this area. Somé programs are situated to inter-
view defendants within minutes or hours of their arrest, while other

- programs do not have contact with defendants until days or even weeks

con [ ! m . - '
M{:x‘ St Hank Coldman, Derva Bloom aud Carolvon Worrell, The Pretrial Release Pro-

v

AW R ;gfhm (Washington, D.C.: OEQ,. Office of Planning Resedrch and bvaluation, 1473), p.

‘6Ncar1v halt of the provrass we surveved exelude defendants charged wilh
any crime oi vialepoeu. ‘

&
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will interview. Some projects, for example, handle only misdemeanor
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after arrest., How long it takes projects to process release ,
recommendations is a function of several variables, e.g., verifi-

cation procedures, evaluation procedures, the type of recommenda-

tions submitted, and when and to whom recommendations are made.

Verification Procedures. Some programs today have dispensed with

the verification requirement in cases where the defendant is charged
with a minor offense, at least insofar as to not require verifica“
tion beyond that available from the papers carried on the' defendant's
person. Most projects, howevér, still reéuire at least one indepen-
dent verification of the informatioﬁ provided by the defendant; some
programs require two verifications.anuuat least one program, San
Francisco‘s, requires three independent verifications beforé it will
reco;mend release in a felony casej>}%be majority of pretrial

release programs rely exclusively on ‘the telephone for verification,

although a few have sufficient staff to do some field verificatdons.,

- »
4

Jdefendant should be measured agiinst these eriteria by use of g p;}i

&

Defendant Evaluations. One of the few areas in which projects do not' .

I3

differ appreciably is in the criteria used to meééuré a defendant's
reliability once released. Quite uniformly, pretriaﬁ'release pro~ -
grams have accepted the original Vera criteria of employment, resi-
dence, family contacts, priq; record-and clirrent charge for passing J
upon a defendant's eligibility for pretrial release. A very basic

difference among pretrial relecase programs is, however, whether a

J

. 9 ’ \d i "))
determined podnt scale ar whether cach defendant should be econsidered

9
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& ‘ individually:a#d subjectively: The objectivevapproach, which Vera

adppted very early in the Manhattan Bail Project, assigns a numerical

W value to each local contact and the defenéant's release recomﬁendation
is contingent upon accumulating a set number of points. ‘Most of the
early pretrial release programs followed Vera's lead and adopted the
point écale approach to release recommendations but many programs did
not. Projects operated by probation departmeﬁts in particular tended

) “ not to use the point scale, preferring instead the more traditional

case work approach. In light of the increasing number of programs situ~

ated in probation offices and with many programs now making recommenda-

) | tions other than straight release on recognizance, it is not surprising

to see that use of thg point scale has largely given way to the subjec-~

tive approach. Thus, only 16 of the programs we surveyed reported that

) " they relied exclusively on a poiﬁt system for determining release eligi-
.bility. Many more programs did indicate, however, that they uge a point

system as a guide in reaching an essentially subjective release decision.’

-~ Release Recommendations. Most pretrial release programs make some

type of release recommendation to the court. The type of recommenda-

>
B

tion made, however, varies widely. Some programs will recommend only

straight own recognizance release; while others will recommend super-
vised or conditional recleases in appropriate cases. While the - -
Manhattan Bail Project and most of the early programs would only

, present cases in which they were prepared to make a positive release

7 T IR . S . ,

In 1973 QB0 reported thabsanlv bt phideses ids:t of the pretrinl reloease
: ) ‘ 3] e p v
i L prograws were relying exclusivelyoamsrcoapoint sealog !

wearhough an additional 4%
pereent of the proorams were usine o point Goaic waa w vuide tal their subjective do-
EAE edsions, W Goldman et. al., susyy pote 5, po Lo ‘

N -
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recommendation, 58 percent of the programs we surveyed present
negative as well as positive recommen&ations. Many programs will ‘
also make bail reduction motions in cases where nonfinancial re-
lease cannot be recommended. In presenting release recommenaaé
tions, the early projects generally considered themselves advo-
cates for the defendant. While some current programs still main-
tain this stance, today més; programs consider themselves as
neutral court services agencies.

The manner in‘which the recommendations are presented(also

varies. Some programs present recommendations only at a defendant's

regularly scheduled court appearance, while others will ‘present the

recommendations personally to a judge in chambers as soon as they are

prepared and still others have authority to contact judggs by phone.
A few projects-~18 of those we surveyed--have been delegated the
authority to release qualified defendants charged with minor offenses

on their own recognizance without seeking prior judicial approval.

Release of Defendants. The time from arrest.to interview, the veri-

fication requirements and the writing and presenting of release

recommendations all have a bearing on the time it takes to 5ecﬁre
pretrial release for a defendant.v Because of the different proéeé“
dures discussed above, it is not surérising to find considerable
variation among projects-in the average léngEh qf time needed ﬁo Obf

&
S

tain the release of defendants. In some projects releases can ‘be

1 o

accomplighed in a matter of hours, while in others it is days or

even weeks before a defendant will be releasoed.

i
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-~ Procedures After Relcase. Most pretrial release programs undertake

some effort to ensure that persons they have assisted in gaining
release return to court as scheduled. At a minimum projects will
generally send a reminder letter alerting defendants of upcoming

court appearances and many also utilize phomne reminders. Some pro-

grams require that a defendant contact them within 24 hours of release,
while other programs require pericdic check—ins by defendants over

the entire release period. Beyond this, however, some programs—-
those which have expanded into condifional releases-—-are concerned
with monitoring the performance of the conditions imposed on the
defendant's reléase. In these projects contact with the defendan:t

is inc?eased over the period of his pretrial release,

-

Procedures After Failure to Appear. Most projects will make some

-

effort to locate defendants who have failed to appeaf and attempt to

persuade them to return. In some projects, the staff will assist

the police in locating the defendant for the purpose of making an

arrest and a few projects, notably the one in Philadelphia, have the

authority to serve bench warrants and effect an arrest themselves.

While ’ the foregoing are by no means the only significant differences among

pretrial release programs, they do indicate the great diversity represcnted in

the universe of pretrial release programs. The existence of this diversity greatly

complicates the task of evaluating the effectiveness of the programs on a conpara-

& . . ‘J. ) ’ e s ,.".'1,,. ' l;‘ e
tive cross-jurisdictional basis. ... “¥ieday ceewlitaidins o




A second characteristic of the prograﬁs‘which complicates their‘eValuarv
tion dis the high degree of integration thaﬁ most have achieved. Most pretrialﬁ
release programs--and all of the largest ones--are no longefﬁexperimehtal
undertakings, but rather have become deeply ingrained in the court procé%s. The
fact that so many of the programs have become institutionalized suggests that
they have been widely regarded as valuable adjuncts to the adjudicatory éystem.
At the same time, however, institutionalization makes it exceedingly difficult to
iselate and analyze a program's impact from that of the system as a whole. |

Despite the diversity of the programs and their extensive integration into
the criminal justice process, and despite a paucity of sound empiriéﬁl research
in the area, it is possible to formulate some preliminary conclusions about the
effectiveness of these programs. We turn next to a summary of what wé now know

with respect to some of the critical issue areas in the pretrial release field.
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3 hs THE CURRENT STATE OF KNOWLEDGE ABOUT
. PRETRIAL RELEASE PROGRAMS ‘
= , This assessment of&fhe current state of knowledge concerning pretrial
® | release programs is based upon our analysis of the existing literature in the
field, structured telephéne interviews with 109 pretrial release program
directors, and site visits to tem jurisdictions in which'pretrial release
® ‘programs operate. In making this assessment, we focused
on six substantive issue areas which have been identified by researchers and:
by policymakers in the criminal justice field as being of particular importance
®

sin evaluating program effectiveness. These issue areas are:
~ Release Rates

-~  Spced of Program Opcrations

4

- : - Equa1 Justice~-lessening the inequality of treatment
\R . of indigents and minorities
S .

~ Failure to Appear Rates
- Pretrial Crime
«~ Economic Costs and Benefits

Our findings below are organized in three main sections, designed to

take account of data relevant to the six issues areas and to summarize what

we know about the following key questions:

First, how ecffective are pretrial relecase programs as instruments
for-changing long-standing bail practices?

Second, to what extent do pretrial release programs influence pre-
trial release practices on a continuing basis, as long-term, on-

going agencies? e e
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Third, how do different types of internal operating procedures
affect the attainment of program goals?

A.  Pretrial Release Programs as Instruments for Change: Initial Impact

As vehicles for producing changes in long-standing bail
practices, pretrial release programs established over the past fifteen years have
demonstrated two major &irtues: they ﬁork (in the sense of decreasing the court's
reliance on money bail and enabling the ;afe relea#e of at least some persons
who wquld have otherwise remained in detention because of inability to post bail)
and they are relatively easily implemented.

The original pretrial release program,kthe Manhattan Bail Project, Sighi—
ficantly influenced pretrial release practices in New York City.during the early
1960s 8 and, as this influence became evident, a national bail reform movement
emerged witﬂ the replication of similar progfams throughout the country. Collec~
tively these programs have enjoyed remarkable success in advancing fhe use of mnon-
financiél f;rms of preitrial release. The almost total reliance placed upon money
bail as the means for obtaining pretrial release prior to the 1960s has given way
in many jurisdictions to the extensive use of release on reéognizance and other

nonfinancial forms of release.

i
\

The impact of the Manhattar Bail Project on the court's use of own
recognizance was dramatically demonstrated through the use of a control group
experiment during the program's first year. This study showed that judges
granted nonfinancial release in 60 percent of the cases favorably recommended by
the program but to less than 15 percent of the control group which consisted of
defendants equally qualified For release but fof whom the program had withheld
its recommendation. This study is reported in Charles Ares, Anne Rankin and.
Herbert Sturz, '"The Manhattan Bail Project: An Interim Report on the Use of Pre-
trial Parole," New York University.Law Review, Vol. 38 (1963), pp. 67-85.

Over its first two and one-half vears of operation (October 1961 A
through March [965), the fmhattan Bail Droject had -assisted in the nontimanceial

orelease of over 2,000 defendants and less than one porcoﬁt of these defendants
failed to appear in courc. Froed and Wald, supra onore 1, p. ol
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® .
A The increase which has‘occurred in the use of honfinéncial release has
L ! been particularly dramatic in several jurisdictions which implemented pretrial
® 2 “v,f;release programsﬁ in the .1960s. A national study of pretrial release practices
~ ’by Wayne Thomas showed, for exampie,that from 1962 to 1971 the rate of ﬁbn—
- financial releases in felony cases increased from noné to 56 perceﬁE in Washing-
¢ ton, D.C.; from three to 47 ﬁercent iﬁ Des Moines, ITowa; from five to 45 percent
In San Diego; and from none to 33 percent in Philadelphia.9 Overall, in the
, 20 cities that Thomas studied, the rate of nénfinancial releases in felony cases
b increased from less than five pércent of the defendant population in 1962 to
23 pexrcent in 1971.10 In misdemeanor cases the increase was from 10 percent
in 1962 to 33 percent in 1971.11 |
® ’ :

Thoma;' study also shows that this increase in the use of nonfinancial

release was reflected in a decrease in the percentage of criminal

defendants detained in custody for the duration of the pretrial period. In felony

-

ﬁC cases the detention rate in the 20 c¢ities studied decreased frpm 52 percent in 1962
to 33 percent in 1971.;2 The detention rate also decreased in misdemeanor cases,

going from 40 percent in 1962 to 28 percent in 1971.13 Thomas observed, however,

®
that the detention percentage in misdemeanor cases was heavily influenced by the
large nunber of cases which terminated at the defendant's initial court appearance. ’
. ' N
9Wayge Thomas, ""A Decade of Bail Reform," (Unpublished manuscript in
draft form, dated February 1975), pp. 40-41l. (Thomas' findings are based on
analysis of 400 case samples drawn from each of 20 jurisdictions for the years
1962 and 1971).
o Orp14., p. 39.
N1pi4., p. 82.
" 121h1d., p. 37.
[

Ad1hid., p. 7.




e

o)

R ~

v

He found that very few of the defendants involved in thesé cases secured pretriél
reiease. Considering only those misdemeanor cases which advanced beyend first
appearance, Thomas found that the percentage of detained defendants decreaséﬁ from
21 percent in 1962 to just 12 percent in 1971.14

At least as important as the fact that the programs have contributed‘tn an -
expanded use of nonfinancial releaseé and greater overall release ratés is thevfact’»,Q“
that this has apparently been done without any appreciable cost in termé of the
performance of defendants who obtained release on nonfinancial conditions. %hat is,
to say, it appears from the available aata that defendants released on own recogniwy
zance or other forms of nonfinancial release do not have any greater tendency to
skip scheduled court éppearances, or to engage in criminal condugt while on pré~

trial release than do defendants released on money bail.15

14The extent to which changes did occur in jurisdictions implementing
pretrial reledase programs in the 1960s does not mean, of course, that a juris-—
diction starting a program today will achieve similar results. First, the speed
with which the bail reform movement spread in the 1960s indicates that dis-
satisfaction with the traditional bail system was widespread. Clearly, the time
was right for bail reform and proponents of pretrial release programs capitalized.
Second, over the period from 1962 to 1971 most jurisdictions experienced a large
increase in the number of persons arrested for criminal offenses--particularly
for offenses involving narcotic and drug laws--and this increased arrest rate
in the face of limited jail capacities may have had a significant influence on
the changes which did occur. It is thus possible that some changes in pretrial
release practices would have occurred even without the rise of pretrial release
programs. Third, Thomas' study reflects changes which occurred from a year, 1962,
in which nonfinancial release was a little used and little'understood method
of pretrial release to a year, 1971, when the bail reform movement was in full
bloom. By 1971 Thomas found that even in jurisdictions which had never had a. :
pretrial release program, the use of nonfinancial releases was sometimes substantial.

+

15Of the 44 programs which provided failure to appear rates in response

to our questionnaire survey, 28 (or 64 percent) reported a nonappearance rate

of five percent or less. Thirty-nine of the 44 programs (89 percent) indicated
a nonappearance rate of less than 10 percent. Although program-supplied data
comparing the nonappearance rate by defendants on nonfinancial reledse with

that of defendants on bail is fragmentary--only 13 programs were able to provide
such comparative data--it does suggest that there is no discersable pattern
between the nonappearance rates of the two groups.

The amount of crime which is committed by defendants on pretriul release
and the relationshiin betwoeon tvpe of release and ineidence of pretrial erime hag
not” been satislactorily rescearched on either a national or Joeal level.  Compara-
tive data on the rearrest rates for defendants on nonlivancial relvase aulb on
Bail supplicd by rour procroams way fnconclusive but wer bive ne reasan to belbivve
that the rate ol rearvd s for persons rededsced throwth preteial release pro-
gram doterventfous is arprocithly Jitferent trom that of delendant-oon bail.

Linen st
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The statistical data base from which such a comparative analysis may be
made is admittédly quite skimpy. It is supplemented, however, by opinion data
gathered from judges, prosecutors, public defenders, and other local government

officials in jurisdictions where prefrial release programs have been operating.

- For exanple, a 1974 survey of these officials by the National Center for State

Courts found tﬁat morelthan 90 percent felt that pretrial release programs
either improved the functioning of the criminal justice system very signifi-
cantly (56%) or helped somewhat (36%Z). These findings are reinforced by

the interview d;ta gathered in site visits undertaken in the course of this
project--not a single person interviewed in any of the visited jurisdictions
éxpressed a belief that the program should be discontinued because of the poor

performance of persons on release. Indeed, to the best of our knowledge, nec

pretrial release program has ever been discontinued for that reason.

-~

— P

In addition to positively affecting rélease rates without producing nega-
tive consequences in the areas of failure-to-appear and pretfial crime, the pro-
grams have also shown that they can be integrated into an ongoing criminal court
process without difficulty. During the course of our site visits to ten

« e s

Jurisdictions, we were impressed with the unobtrusive nature of the programs. In

conducting their iﬂterviews and presenting release recommendations, the pro-
grams do not disrupt the routine processing of cases: rather, theyufit well
within the existing gystems. They do not seck the release of all defendants
as a matter of right, and they do not challenge the use of money bail per se..
They do,'%pwever, provide a mechanism for releasing a substantial number of

qualified defendants without the imposit iotedmmanowibail requirements. Whethgr
.,f'l"‘- o

the praograms themselves initiate vhiageeson e ledat atact ices, or whether theviare

~merely the mechanisms through which an existing desire for chanee is implemented,’

Iz
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the fact 1s that substantial increases in the use of nonfinanciai release have
generally taken place after pretrial release programs have been impleménted; In
short, pretrial release programs have demonstrated an ability to produce signifi-

cant changes in bail practices through decidedly non-radical means. .

B. Pretrial Release Proprams as Long-Term, On—Going'Agencies: Continuing
Impact

One of the most significant questions to emerge from our study concerns
the extent to which pretrial release ﬁrograms have a positive continuing impact
as long-term,on~going agencies. Although the programs have demonstrated an U
abil;ty to bring about initial changes in the release practices of jurisdictions
where money bail had theretofore been the sole mechanism for obtaining pretrial
release, the critical issue today--at least in those jurisdictions where the
use of nonfinancial release has become.a fairly well established’practice—~is

whether the continued existence of a program is warranted once the demonstration

-

has been made. ,

Two observations made during the course of this project prompt us to
question how much of a difference program intervention actually makes in a

jurisdiction's pretrial release practices once the jurisdiction has moved away

~

from allowing release solely on money bail. First, information supplied by the

programs indicates that the vast majority of defendants released as a result of

C, 7

their interventions are charged with misdemeanors or relatively low grade o
felony offenses. While it is probably true that in the past many of these
persons would have remained in custody because of failure to post bail, it is

certainly questionable whether--given the changes that have taken place in

judicial attitudes toward the use of nonfinancial releases since the inception of

the bail reform movement=~-such woitld be the case today. There is substantial
evidence indicating that {n many jurisdictions, it the programs did not exist,

the judges themsolves would question the defendants about their ties to the
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“ ~ community and would release.a substantial propertion of them on r;onfinancial. condi-
tions. | ‘

® éecond, in interviews with pretrial release program directotrs and judges

) we found little discernible difference between the pretrial release philosophies
. of the programs and the judgés. Although pretrial release programs may pose a

.. significant initial challenge to bail practices .in a jurisdiction where nonfiﬁancial
release has not been widely used, it appears that over time the attitudes of the
court and program merge on when a nonfinancial form of release is appropriate.

g This, we believe, explains in large pax:t why the programs are generally well re-
ceivéd in the jurisdictions in which they are operating and why favorable program
recommendations have a high rate of acceptance by the judges. There is, in fact,

d some evidence that the judges are more inclined to the use of nonfinancial re-
leases than are many of the programs. We qbserved that judges not only routinely

grant nonfinancial release on the favorable recommendation of the programs but

.j,_ ‘ that in additionbthey often grant releases to defendants not recommended (usually
‘because th‘e program had oqu unverified information) and occasionally grant such
release despite a negative program recommendation. If we can conclude from this

* that the programs are recommending only the most highly qualified defendants for
release on recognizance but that the judges are williné to release others, then it

.f is likely that tho.se persons now recommended by the programs would continue to be
released even without program intervention. )

The danger in this supposition, however, is that is consiéers program
impact only in terms of the recommendations which are made. This may be a very

.a misleading measure of program impact: As on~-going agencies, the impact of pre-
trial release programs may be much more indirect. It may be that while thé

° recommendation made is not critic‘al, the background information on community ties

f:& i Iil‘\\%'idm‘l by the prosram is.  Even in those eaves in which the judge p,rzmtf.v. 4 non-

o




financial release without a favorable program recommendation or despite a negative

. 5

G

recommendation, the background information supplied by the program may have played

a critical role in the judge's release decision. We cannot.at this time, therefore,,

discount the possibility that the programs ggjinfluence the use of nonfinanciél

releases and that this influence goes beyond simply those cases in ﬁhich the pro-

- gram presents a favorable release recommendation.

Furthermoré, pretrial release programs may indirectly influence»the
court's use of nonfinancial releases through their capacity to provide super-
vision for defendants granted this form of release.. In maintaining contact with

defendants on own recognizance, the programs are filling a role normally assumed,

if at all, by bondsmen. Moreover, in a few jurisdictions—-notably Philadelphia;—
pfefrial release brograms assume the further bondsman function of recapturing
persons who flee the court process. Whether or not this follow-up activity is.
genuinely valuable in reducing failures to appear, the fact that it is pro-
vided may increase the use of nonfinancial release by the court.

At this time we are simply unable to reach any firm cénclusions as
to the impact on-going pretrial release programs have on the rate of pretrial
detention. Furﬁhermore, since the cost effectiveness of pretrial reléase
programs is primarily‘contingent upon their ability to reduce the detention
population by providing for the release of persons who would otherwise be
detained, we are unable to reach a firm conclusion in this critical area as
well. ‘ : i

We do believe, however, that the intervention of pretrial release

programs is valuable in many types of caSes—-particulafly‘in felony cases

where the pretrial release decision is generally more complex and often con-

~projeans. serve an important

troversial. We also feel that pretrial seleas
on=going role as an overall protiddl rolease sysiea monitor and as a foree

for constructive chanme within that system.  The available evidence would ¢
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suggest, howavér, that the programs, in order to increase their cost-
effectiveness, must give greater attention to defining theilr role as on-going .
agencles in light of changes which have occurred in the attitudes and practices
of the court and police toward pretrial release. If the police and/oxr the
court can provide for the prompt, nonfinancial release of persons charged

with minor criminal offenses, the programs can focus upon those defendants
charged with the more serious crimes and for whom the program's intervention

would appear most critical.

C. .Relationship of Program Activities to the Attainment of Program Goals
As diécussed in Section II, major differences exist in the organi~

zational structures and operating procedures of pretrial release programs,

aﬁd in the environmental contexts within which the programs operate, Although
it is obviously desirable to know how thesg differences affeét a program's
ability to achieve its objectives, the existing research(in the field is of
little help in this regard. Very little cross-program research has actually
been done; and there are serious methodological problems which present barriers
to doing such research.

Nevertheless, it is possible to describg what appear to be some signif-
icant relationships between certain types of program ;ctivities and the

attainment of program goals. Our discussion here is organized in terms of

the five functions noted earlier as being common to virtually all pretrial

releasc programs--interviewing, verification, screening for release eligibility,

preparing and submitting rele4se recommendations, and maintaining "follow-up"
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contact with released defendants. The Denver Pretrial Release Péogram is repre-
sentative of the programs which carry out these five.functions. Flow charts of °
the Denver Program's operations are included in the apbendix to illustrate tﬁe cos
processes involved.

. 0

1. Interviewing

All pretrial release programs interview defendants who are in » e
pretrial cuétoéy, in order to obtain information about their back-
grounds and ties to the local community, The programs differ,bhowever,
in the timing of these interviews and in their selection of defendants
to be interviewed. Three basic approaches to interviewing can be
identified:

Firsf, some programs operate on the assumption that all pretrial de~

tainees should be interviewed prior to an initial bail determination, since °

each is a potential candidate fo

the informationvwill be helpful to the court in reaching a bail determi-
nation even if the defendant is clearly a poor risk for nonfinancial re-
lease. Programs operating on this assumption typically interview defend-‘
ants close to the time of their arrest either by staffing the detention
facility 24 hours a day to conduct interviews after thebﬁolice have
completed the booking process or by appearing at the jall once or twicev
a day to interview all persons arrested over the past 12 or 24 hours.
Most pretrial release programs, however, do not strive to interview
éVery detainee. The majority of the programs assume that all persons who
might qualify for nonfinancial release shéuld be interviewed (and, thﬁs, also {
attempt to reach defendants as close to the.time‘af thelr arrest as possi~
ble), but that some defendants ubafgxﬁﬁwith-wvripus of fenses or with
exteunsive prior criminal records w;il net be eranted nunfinaﬁuidl Tibe

leases resardless of theirv local ties and that it 18 therefore not an
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efficient use of program resources to interview these deéendants. Thus,
o 9 most pretrial release programs screen the list of dgtained prisoners, elimi-
nate those who fall in an exclusion category and interview the remainder. ‘
How broadly a program draws its exclusion list will obviously have a great
bearing on the number of interviews conducted.

A minority of the programs believe that only those defendants truiy

. In need of the program's service should be interviewed. The underlying

assumption is that the program will be considerably less costly but at

the same time achieve nearly the same result in reducing the pretrial

W

detention population if only those defendants who cannot achieve release
through normal court procedures are interviewed. On this assumption,
some programs do not interview defendants immediately after arrest but
instead wait until the defendants have appeared in court and demonstrated
théir inability to secure release by their continued incarceration.

~

There are significant advantages to the court, as well as to the pro-

gram and to many detainees, when the program conducts its interviews prior

to the defendant's court appearance. ‘The court receives background
information on defendants at the time of ‘the initial bail decision,
wheﬂ'such information is most eritical, and the program will be able

to favorably recommend many %ore defendants than it would if its =
intervention wcre‘dclayed until after this first appearance. Quite
consistently, pretrial release programs which intervene close to the

time of arrest are involved in more nonfinancial releases than are

programs which intervene later. This relationship between the speed

with which a program operdtes and the number of releases generated is,

of cdquu, not a surpriningkfjnding. Corlitions in Amoerican jails

s+ being what they are, Lt Is not unexpected to learn that defendants
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tend to secure release by whatever method is fastest--even surety
bail-~-rather than waiting the time necessary for. a nonfinancial re-
lease. Iﬂcluded.in the exiting defendants are undbubtedly many who
would qualify for a program release recommendation.

Aside from increasing the number of persons released through the
progrém, a second advantage of early intervention is, quite obviously,
a reduction in the amount of time released defendants must spend in
detention. Compared to delays of several days--and sometimes a week
‘or more~-which exist in progfams which do not intervene until after
first appearaﬁcé, most persons released by programs which intervene
close to the time ofrarrest secure release prior to or ét their first
court appearance. If early intervention is combined with the authority

to release defendants without seeking prior judicial approval, the time
. LD

lag between arrest and release can be cut dramatically. The Santa Glara

Pretrial Release Program, which has such'authority in misdemeanor -

cases, reported that the project reduced the time from arrest to non-

financial pretfial release in misdemeanor cases from 74 houré,in'1979
(befofe the program started) to just 2.4 hours in 1971, which was tﬁe
first year of‘program operations.l6

In addition to the benefit to defendénts who spend ‘less time in
detenti;n, there is also some cost—savings‘to the jurisdiction in the
eatly intervention of pretrial release programs. The jail deteﬁtion
population is a function of both the number of defendants committed to

- jail and the length of their stay. Hence, even if a program does not

16Amer1c.m Justico Inﬂrlture, "Santa Clara County Pretrial Release
PIOJUCC First=-Yoar Evaluation Reoort™ in Ronald J. Obert et al, Pretyial hvlwwkv
Propram in an Urban Avea: Final Report, Santa Clara mﬂnuv PlerldliwﬂtM\U

.P,“._”..LL.E‘ U”/ \) pe DS
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release persons who would otherwise bhe detained, the fact that its
intervention pfovides an earlier release ghan would otherwise be obtained
does result in some detention cost-savings. When a program can érovide
for the release on weekends of persons who would otherwise‘be.held until
a Monday bail hearing, these savings can be significant.

However, the major jail cost saving to be realized through a pre~
trial release program quite obviously lies in the release of persons who
would otherwise be detained for the duration of their pretrial period. In
terms of achieving objectives such as reducing the detention population and
lessening thg inequality of the bail system for indigents,‘early inter-
vention is not necessarily 'the most efficient procedure. The danger
exists that with early intervention a program can achieve an impressive
number of nonfinancial releases simply be skimming off Ehe best release
rigks but be failing thuse persons fhe bail reform movement was intended
to benefit--those persons too poor to post bail. Funéamentally, if
pretrial release programs are to be cost effective they must structure
their procedures around the existing pretrial release system and carry that
system beyond where it would be without program intervention. This means
focusing their intervention on persois téuly in need of the program's
sérvicé.

In the timing of its initial interviews and in the selection of persons
to be interviewed, the programs are defining their target éopulation. Proper
selection of this target group is critical to program cost effectiveness.

I1f, for example, current reléése practices provide for the routine use of

citation releases for misdemeanor defendants, and if the police do in fact

release a large proportion of defendants on citations, then it makes

Slittle sense cost-wiae Lo implement a separate pretrial release program
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to service these defendants. Police citation releases offer the quickest
mechanism for pretrial release and are also much lesgxcostly to the juris-

L :
. diction than a pretrial release program. In fact, in light of the success

of police citation releases in some cities,17 jurisdictions might be well
advised to consider such a procedure preferable to a pretrial release

program in the cases of misdemeanor defendants.

It is the more serious felony cases, in which the pretrial release

decision is more complex and controversial, that make the more detailed T
backgrbund information and release eligibility screening of a pretrial
release program particularly valuable. It is In these cases that the
information supplied by the program would appear to have the greatest
impact on custody/release decisions. However, even in felonyhcases, the
Visdém of interviewing all defendants immediately after arrest must be
considered in light of the jurisdiction's release practices. If, for

, examplé,*the police éractice‘is to arrest a substantial number of persons
on suspicion of felony offenses only to release them w'i‘thin‘hours or a

day without charging, it would not be a cost-effective procedure :

to interview all felony arrestees immediately after arrest. The time T
and money spent  interviewing persons who are no longer in the system at

] . .

the time the program is ready to act in their behalf is not well spent. Tor

17In the state of Connecticut, where the initial bail decision is made | ' S
by the police,ﬁa 1973 study of bail practices in the Sixth C%rcuit Court of
Connecticut (New Haven) revealed that the police make extensive use on non-
financial releases. During a three month period in 1973, 86 percent of the
arrest population secured pretrial release and 50 percent were released on non-

_ financial conditions. Furthermore, only six percent of the defendants who

achieved pretrial release were detained lonper than 24 hours. The majority of

released defendants were freed immediatelv by citation release (17 percent)

or within three hours of booking (44 percent). For those defendants released
within three hourd, citations aml promises to appeat agtnumbered bail bonds
. . I e . e " vese:
three to onv.  Sce Malcolw Feoley and John Mesaughtong “rhe Proetrial Process
) ' RIS A N A i g Vo .
in the Sixth Circuit: A thmancitive and Lepnl Antlysis'™ (New Haven, Conmuotiong:
Yeilo University, miceo, 1U74)., :
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instance, thé Denver Pretrial Release Proéram interviewed 3,425 felony
defendants 'in its first six months of operation but submiptcd less than

- 2,0QO of these caées to the court. Over half of the.persons arrested on
felonies during this period had their charges dismissed or reduced to mis-
demeanors after the program interviewed them. In this situation, the program

might be more cost-effective if it delayed its interviewing until the deci-

sion has been made to prosecute.

As we have already noted, one of the consequences of delayed
interviéwing is likely to be a dramatic reduction in the number of persons
released through program intervention. However, there may be some offset~
tingvadyantages. First, the program will be less costly if it interviews
only those persons who are not capable of securing release without its
intervention. Second, if the program finds that few of the pérsons

i qﬁ : interviewed qualify for release under its criteria, this should spur the.
"‘ﬁ" ot ‘ -

-

- ~ program to experiment with its release criteria and possibly adopt

~

. alternative release mechanisms such as various forms of conditional re-
lease. By concentrating on persons not released by the time of their first
court appearance, the programs would save money and at the same time would

.be focusing more directly upon the persons truly in need of their services.

2. Verification

Verification of the information provided by defendants in the initial
inéervicws is an integral part of the activitx of most pretriﬁl release
- : ﬁrograms. Underlying this verification activity is an assumption that a
defendant who has aﬁ obvious interest in securing pretrial release cannot
be trusted to provide tqtaliy accurate information dufing his interview

and that, th refore, a prosram should not make pretrial release recommenda-

(.J » ' .
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tions until this information has been independently verified, In ordeé to
verify the information supplied by the defendant, most programs attempt

to contact an emplOyer; friend or relative of the defendant by telephone.
Primarily because of the heavy, often exclusive reliance placed upon the
telephone for verification, pretrial release programs generally have
difficulty obtaining verifications in many of their cases. Sometimes

a defendant cannot supply phone numbers for any refereﬁces, and éften“,

it is impossible to contact a reference even when a phone number is

giveu, In recognition of this problem, some programs now employ

field investigators to assist in contacting references who are not
reachable by phone, Other programs will send letters to references who
cannot be contacted by telephone, but the majority of the programs--57
percent of the ones we surveyed--still rely exclusively on the teiephone.
Programs which atlLempt to present their recommendations at the
defendanﬁ'b first court appearance have a particulafly serious problem
with verification because of the limited time available for this éctivity.

The Denver Pretrial Release Program, for example, is able to verify only

approximately half of its cases in the two hours available each i

prior to court. Despite the lack of verification, however, the Denver

program, and ﬁany others as well,will present unverified information to -
the court at first appearance, although withholding any pretyial rclease
recommcndation: Not infrequently the judges will grant nonfinancialv;
releases on the basis of this unverified information. From this, we
tentatively conclude that those programs which are still adhering to the

practice of presenting only verifiydiywides tosjudges are unnecessarily

SRR e not, the information

limiting their impact. Whetientsi

collected by the programs can be valuable to the court in making bail

deeisions.  The fact that judpes mav be willing to grant nonfinaneial roleases

uporn unver ified program fntormation, the prectiee O wany fudavs toomrt

W
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nonfinancial releases without any program intervention whatsoever, and
the growing use of‘citation releases by ﬁhe police, all cast doubt

upon the general assumption that it 1s necessary for the program to
fully verify the inéormation in all cases. If a defendant is charged
with a relatively minor offense and does not have a serious prior
criminal record, sufficient verification may be obtained simpl& by
substantiating His name and current residence from papers carried on his

person. Cases of defendants charged with more serious criminal conduct

may, of course, require more complete verification. In any case, by

employing different levels of verification, the program can put its

primary efforts where verification is most critical and process defend-

ants involved in less serious cases more quickly. In doing so the program

will increase its cost effectiveness.

3. Screening for Release Eligibility

Impligit in -the operational procedures of all pretriai release
programs is the belief that nonfinancial releases should be selectively
employed. ‘On the asSumption that a defendant's pretrial release
reliability can be measured on the basis of thg extent and stability of
his ties to the local community, pretrial release programs screen defend-

ants to determine their local contacts in the areas of employment, resi-

‘dence and family. Underlying this screening is a belief that a defendant

with strong ties to the local community has an intrinsic motivation for
remaining in the jurisdiction and is thereforé unlikely to flee. In addition,
virtuallfrall programs consider the defendant's prior criminal history

and most also consider the pending charges. Both of these factors will

have an obvious bearing - adesdr T’ s suiitence if he is convicted

B t,_-.‘.*.L:u i ~!». T ,Q.i\'.bm,,.;}‘ . ,
and the assumption I% that the teiw sovere’ (hi potentinl seutence, the
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more likely the defendant will be to flee. The current charge, in fact,

1s frequently given an over-riding importance by pretrial-release programs.
Most progfams have exclusion criteria which bar them from either con-

ducting an interview or presenting any release recommendation fof
.-defendants charged with certain offenses. Nearly half of the 109

programs we contacted in this study reported that they exciuded from

consideration all defendants charged with any crime of violence. . The

effeét of using relatively strict eligibility criteria is, of course,

to eliminate from consideration a large number of potential releases. The
more restricted the criteria, the smaller the proportion of defendants

likely to be released through the program.

One of the principal issues to emerge from this study is‘whether,

in fact, it is necessary ﬁo be as restrictive in setting eligibility

critéria as many programs are, There does not appear to be’any

correlation beﬁween the number of persons released and the rate of‘ﬁon-
appearancé. Although Thomas did report that the increase in defendants
"released over the period from 1962 to 1971 was accompanied by a rise

in the nonappearance.rate from about 6 percent in 1962 to 9 percent in

1971,,18

he also found that some cities which had the largest increase in
releases over this periodimaintained very low nonapfearance ratés. In
addition, from the data supplied by the brograms to this study, we found
no correlation between the rate of nonfinancial releases and the rate of
failure to appear. Programs which have the higher release rates do not

generally have nonappearance rates any different from programs muchi less

active in generating releases.

18Thomns,‘§gﬂxﬁ note 9, p. 103.
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From this fact one might conclude that many of the programs today

could liberalize their screening procedures and thereby greatly expand the num-
ber of defendants released on nonfinancial conditioné without jeopardizing the
rate of nonappearance. In the past, two programs have, in fact, found this
to be the case. As a result of a serious overcrowding in the Santa Clara
County jail, the pretrial release program in that jurisdiction was autho-
rized to release all misdemeanants, excépt public intoxication defendants,
during a three month trial period in 1972. The result was that nearly 90
éercent of all misdemeanor defendants were released and the nonappearance
rate remained viftually unchanged.19 Perhaps eveh more instructive, because
it involved expéyding the release rate in felony cases, was the experience
of the Brooklyn Pretrial Services Agency during a two-week period in 1974.
Duriné this period, the program's release rate increased from é norm of 42
percent to 66 percent without adversely affecting the nonappearanvp“rafe.zo

Thére, of course, are a number of facfors which may influence the rate of

.

non-appearance aside from the program's selection criteria. These include the
personal attributes of defendants, the severity of the alleged offense, the
procedures employed by the program and the court in notifying defendants

about future court date, the supervision provided during the release period,

local practices regarding apprehension and proseciution of defendants who

fail to appear, and the amount of delay between release and case

9Conversation with Ronald J. Obert, Director Santa Clara County Pre-
trial Release Program, July, 1975.

2OJames W. Thompson, '"Pretrial Services Agency Operations Report, April
1 - April 28, 1974" (Brooklyn, New Yurk: Brooklyn Pretrial Services Agency,
1974). The project reported that of all scheduled appearances for the expanded
release defendants 8.7 percent ended in initial warrants for failure to appear--
a negligible ditference trom the S04 pereent FIA rate by defendants released
under the prevailing RUR rate of 4 purcent. :
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disposition. To date,jhowever, there has been very little rescarch
addressing the question as to what factors influéncg the nonappearance

of criminal defenﬁantﬁ. The two must thorough studies--one by Malcolm
Feeley and John McNaughCOH, the other by William Landes~-suggest that it
is difficult to éind a positive correlation between any of the wvariables
and likelihood of no&appearaﬂce.21 What emerges is simply the fact that
the vast majority of persons released prior to trial do appear as required,
To date, researchers have not been able to clearly isolate any factor or
combination of factors which either éxplains why failures to appear occur
or identifies in advance persons who will not appear.  The fact that pre-
trial release programs have demonstrated over the past 15 years that éér—
sons who meet their release critéria are acceptable release risks does

not prove that less stringent criteria would not be usable predictors of

pretrial release reliability. At this time we have no basis for concluding -
' that persons who do not meet existing criteria are in fact bad risks in

-terms of nonappearance.

A second area of obvious concern in evaluating the performance.of
defendants on release is that of pretrial crime. It may well be that it
is the rigk of pregrial crime, and not the risk of nonappearance; that
accounts for the custody status of many detained defendants. If a
defendant is charged with a serious or violent crimgiAor if he has an
extensive prior record, a program is not, likely to ré&mmmcnd rélease no;
is a judge likely to grént nonfinancial release, no matter how étrong
the defendant's community ties may be. Concern over possible flight from

+

e .
u

2lSee William M. Landes, "Lesal Thearv and Reality: Some Evidence on

Criminal Procedure,” Jourad of Teeo! Stwlioa, Yol 3 Glune 1975%), pp. 220=-3001 aad
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the jurisdiction may be a factor in the decision to deny such release,

‘but it is fairly obvious that the risk that the defendant might commit

additional crimes is also a factor. No cross-jurisdictional studies
have attempted to as;ess the comparative effectiveness of different pro-
grams*in light of rearrest dr conviction rates, and there héve been only
a few studies in single jurisdictions. Of the 109 programs that we sur-
veyed in the céurse of this Phase I study, only 18 were able to provide ’
even fragmentary data on rearrests of defendants that they had assisted

in gaining release. These programs reported rearrest rates ranging fronm

less than one percent to as high as 16 percent. The lack of data on the

effectiveness of the program's screening criteria in terms of the

likelihood of a defendant's involvement in criminal activity during the
pretrial period is a significant gap in knowledge.

4, Release Recommendations

The impact which a pretrial release program will have on bail prac-
tices is ultimately contingenﬁ upon the use judges make of the information
gathered and recommendations presented. While a few projects do have the
authority to release some qualified defendants--~generally those accused of
misdemeanors--without prior judicial approval, most programs are limited
to gatheripg information and presenting recommendagions. The release
decision is one for judges to make.

Since 19?0 the most significant change that has occurred in the
operation of pretrial releasc programs is in the number and types of
recommendations made. The Manhattan Bail Project and most of the early

programs were focused solely upon ldentifying defendants qualified for

“release on their own recognizance are!#yecortuafding their release to the

. C Caglt .
ey, !0‘5“‘,\\‘3«'1;‘ )i’}‘\,%““ .

court. Today the posture of wont programs has changed to one in which

information on all intervicwed defondants is prosented to the court. In
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those céses in which the defendant does not qualify %or nonfinancial re~
lease under the program's own criteria; the programs either make no‘
recommendation or make a negative one. Of the programs we sur;eyed which
intervene at first appearance, 58 percent make recommendations against

the use of nonfinancial reléase when they feel it is warranted.

The second significant change which has occurred in the recommenda-
tion practices of pretrial release programs involves the use of conditioﬁal
releases. Started initially in the District of Columbia, the use of con-
ditional releases has grown remarkably over the past few years; Seventy~
two percent of the programs we surveyed which intervene at first appearance
iﬂdicated that they do make conditional release recommendations in appro-
priate cases. Through the use of conditional nonfinancial releases, the
programs are seeking to expand the number of defendants released without
ba}ll The assﬁmption is that suchAa practice will enable the court to
safely release additional, higher risk defendants. The types of conditions
which are typically imposed on defendants include requirements that they.
maintain périodicwhon:aét with the pretriﬁiv}éieaée program, live at a cer-~
tain address, not associate with certain persons or groups, obtain or
maintain a job, enroll in school or a joﬁ crainiﬁg program, abide by curiew
restrictions, or obtain counseling for alcohol or érug abuse.

Two principal issues are raised by conditional releases: TFirst, do
they in fact provide for the release of additional higher‘risk defendants?
Second, are they genuinely valuable in reducing the risk posed in the

release of criminal defendants? As to the first question, there is some

evidence that conditional releases do allow for the release of additionql,

higher risk defendants. Conditional releases started and have been used

most extensively in the District ot Celuwbia.,  In the Distvict the use of
<3

TR t . . . : L TS W T S h R W S s o e R L e L




* )v "'35"

conditional releases did have the desired effect. of increasing the num-~
ber of defendants.released without bail., According to the D.Cf Bail
Agency's annual reports, the rate of nonfinancial releases increased
from 48 percent of the defendant population in 1969 to 63 percent in
1971. Furthermore, no pretrial release program in the country secures
the release of as many felony defendants as does the D,C. Bail Agency.
In addition, a comprehensive evaluation of a conditional relgase program
« ‘ iﬁ Des Moines, Iowa--the Polk County Community Corrections Program--—
indicafes that conditional releases can facilitate the release of higher
risk defendants.22
Although the use of cnnditignal releases has had the effegt of im
cré@sing the number of persons released without bail in the District, it
.® ‘ al;e;o resulted initially in a sharp decrease in the use of s:"mele release
. on recognizance (ROR). Where previously ROR had been used in bétter than
40 percent of the cases, after the widespread implementation of conditional
P | releases the use of straight ROR dropped to about 10 bgrcent in 1971.
Hence, one of the immediate consequences of conditional releases in the Dis—uzﬁ
trict was a sharp drop in the number of simple ROR's. This suggests that
® when judges are allowed the option of using the more réstrictive methods of

release, they will be inclined to do so in preference to the use of ROR. 1In

Des Moines, however this did not occur. According to the programs's cvaluator

) . 22Peter S. Venezia, Pretrial Release With Supportive Services for "iligh
. Msk Defendants., (Davis, California: National Council on Crime and Delinquency
o Reserach Center, May, 1973).
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conditional releases were selectively employed and did not reduce the num-

ber of defendants granted nonfinancial releases without conditions. The
difference in the results in the District of Cdlumpia and Des Moines may

lie dn the fact that in the District conditional releases are considered

at the defendant's first bail hearing, while in Des Moines defendants are

screened for conditional release only after the initial bail decision has

A

been made.
The impact which the imposition of conditions has on éhe prétrial
release performance of defendants is unknown. According to the third ..
year evaluation of the Polk County Community Corrections Program,vthe
"high risk" defendants released to the program had a two percent failure
to appear rate and a 22 percent rearrest rate.23
ciably different from that achieved by defendants on other forgs of™
release. Unfortunately, however, we do not know whether either the

FTA or rearrest rates would have been different without the imposition

of conditions. ' o

Whether conditional releases are genuinely valuable in increasing the .

number of defendants released prior to trial or in influenéing the per-

Neither rate was appre--

s}

formance of defendants while on release, they have clearly given new pur- .

pose to pretrial release programs. The programs are now called upon to .

recommend the use of conditional releases and sometimes to suggest  the

type of conditions which should be imposed. Secondly, the program's 1:01"0{E

in maintaining contact with released defendants has increased importance

in that the programs are now involved in supervising defendants to see -
that the conditions imposed arc.m:t.;:

oAy s
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5. Supervision of Released Defendants i
i
Pretrial release programs generally assume the responsibility of
b maintaining contact with defendants released through their intervention
) during the pretrial periqﬁ. Because of the lack of program experimenta-
" , tion with different levels of follow-up contact, we do not know how
b . valuable such activity actually is in reduciﬁg failures to appear. Nox
do we know much about the relative merits of different types of follow-up
?ctivity. witﬁ the development of conditional releases the amount of
g program time and money allocated to follow—ﬁb has increased signifi-
cantly, yet we have no information by which to judge the impact of this
activitykon the performance of released aefendants. It may be that
r . | follow-up activity is extremely important and,if properly implemented,

could allow for the safe release of a considerable number of defendants

‘ﬁ*aha“érézﬁbh jﬂ&gédrihéiigibie for ﬁonfiﬁahﬁiaiﬁééieasé. On the other

hand, it ﬁay be that follow—upgéontact is of little utility. The

Hennépin County (Minneapolis) Court Services Agency assists in the release

of approximately 1,000 defendants annually, employs no follow-up procedures
b " and yet, according to director Richard Schermam has a nonappearance rate

of less than one percent. This is a particularly important area for

future research.

D. Sﬁmmary of Findings
The significant expansion which has occurred nationally ovér the past
15 years in the use of éwn recognizance and other forms of nonfinancial release
. ) is the most obvious finding to emerge from this Phase I study and it is also the

most obvious ecvidence of the past success which pretxzial release programs have

"
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collectively enjoyed. .The obvious correlation which exists between this increase

in the use of nonfinancial releases and the rise of pretrial release programs
clearly demonstrates that the programs have had a major influence on pretrial

release practices. We, thus, feel confident in concluding that the programs

have proven themselves as effective vehicles for implementing significant changes

in long-standing bail practices and that the assumptions which underlie their

intervention are basically sound. We believe that the programs have fully

demonstrated that:

—— The traditional money bail system is unduly harsh in its
reliance upon financial resources as the sole criteriomn
for pretrial release.

~=- Through their interviewing and screening of pretrial
detainees, pretrial release programs can identify many
persons qualified for nonfinancial pretrial release on
the basis of significant ties to the local community.

~- The information and recommendations supplied. by the prom.. .. ..

aY
grams are given considerable weight by judges im making -
bail decisions.

7z
~.

—~ And, as a result, many persons are released on own
' recognizance or other forms of nonfinancial release who
would otherwise have been detained or forced to secure
their release at the cost of a bail bond.
The lack of methodologically sound cress-jurisdictional research on
the issues of failure to appear and pretrial crime makes it difficult to reach
firm conclusions as to the impact of pretrial release programs -in these critical

areas. However, based upon the consistently low rates of nonappearance reported

by the programs,as well as the generally high esteem with which the programs are

s

held by other actors inithe criminal justice system, we would tentatively con-
clude that the programs are correct in their further assumption that:

-~ Defendants granted nonfinancial releases on the basis of
favorable program recommendations will perform as well

'S
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while on pretrial relecase in terms of making thelr court
appearances and abstaining from criminal conduct as will
defendants on money bail.

It is impossible and unwise at this time to attempt to defire an ideal

1

pretrial release program in terms of iﬁs%organizational structure and operating

procedures.

The type of pretrial release program which will be most effective

will vary from one jurisdiction to another depending upon the goals of the

individual program, the effectiveness of the existing pretrial release system,
. \

and the attitudes of the local judiciary toward the program and the use of non-

financial releases. The type of program which will work well in one juris-

‘

diction will not necessarily be equally successful in a second. However, in

terms of achieving the objectives of maximizing the use of nonfinancial

releases and the speed with which pretrial releases are obtained, the speed

with which the program operates in interviewing detainees and processing release

recommendations is clearly the critical variable.. To the achievement of these

objectives,

i

the optimal program strategy would include:

Conducting initial interviews with detainees immediately
after their arrest and booking.

Limited verification requirements for defendants charged
with minor offenses and independent authority to release
qualified defendants in routine cases without prior judi-
cial approval. )

A large enough staff to do prompt verifications in other
cases and prompt access to judges for presenting release
recommendations: in qualified cases.

Presentation of program information~-whether verified or
not--at the defendants initial bail hearing.

One of the comsequences of the above procedure, however, will be program

involvement in some cases in which the defendant would be fully capable of

AP W A




achiceving pretrial relegase without program intervention. %he cost-effectiveness

.

® of pretrial release programs is primarily contingent upon their ability to secure )

»

’

. releases in cases where the defendant would otherwise be detained and "thus the
: most cost efficient program would likely be one more directed towards the needs
® of persons incapable of sccuring release through existing court procedures. In
addition, the above procedure may not be the most conducive to achieving the
goal of lessening the discriminatory nature of the pretrial release syst;em?:[* The
® potential danger does exist that programs which intervene imxgediately aftger arres‘vt
can achieve an impressive number of nonfinancial releases simply by skimming off
the best release risks but be failing those the bail reform movement was intended

"y . to benefit--those persons too poor to post bail.

240110 issue whiech is receiving growing attention is that of equal justice
for women. During the course of our survey and site visits we [requently ob-
served that the coverage of women's facilities was less than that of men's.
L) Whether or not this inequity puts women at a‘diqadvuntage is open to question,
Some program representatives suggest that it is more likely that women will be s
released by a judge and therefore the need for pretrial services for women is R
not as great.  Othors maintain that program services could reduce custody time
s . and/or bond vosats for wvomen delendants but that such coverape would invreasy .
the programs' budeets without generating sufticicnt releasvs to he cost elffcetive
@ opm‘}\tiun::, At anv rate, it would anpear that equal fustice for women in Lorns
of protrial cervice coverase ixoan i oosue area which should beoaddreesosd bota in
Q3 ' terms of individual program objectives as well as din national seopy xfu':::.ulwlp
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KNOWLEDGE GAPS AND RESEARCH PRIORITIES

Due in large part to the availability of federal money through LEAA
grants, pretrial release programs are now enjoying a wave of success. Opera-
tional in well over 100 jurisdictions, many of the programs are today well
integrated into existing court procedures. The programs-we visited are, for
the most part, well-administered, highly efficient operations. They are

heavily involved in the pretrial release decision process in the jurisdictioms

in which they operate and also provide supervision and some supportive assistance

to thousands of defendants on pretrial release annually. We do not doubt but

s

that the efficiency of the criminal justice system would decrease substantially

in many jurisdictions were the programs to be discontinued.

fﬁTﬁé7QEESEIOﬁf”ﬁéVEEEﬁEiééé;Lréméihéuwhether iocal city and county
govarnmenﬁs, givéﬁ their tight financial resources, can afford to support these
programs for any extended period of time once the federal money supporting many
of the'progréms terminates. We feel that the top research priority lies in
assessing the impact which pretrial release programs have on pretrial release/
custody decisions as long-term, on-going agencies. Once an experimental release
program has demonstrated the feasibility of nonfinancial releases and educated
judges in their use, do the programs continue to influence release decisions? Do

they provide for the 'safe releasc of persons who would otherwise be detained

and, if so, is their impact sufficient to justify their continued funding? The

research challenge today is to assess the gains that have already been made in

theuse of alternative forms of pretrial release and.to re-evaluate the role
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pretrial release programs should play in light- of the growing use of police

B

citation releases and the receptivity of judges to the use of own recognizance

In this connection, there are a number of more specific questions

on thelr own initiative.

that need to be addressed by future research if we are to begin to close some

of the gaps in our knowledge. The following questiohs, identified in the

Evaluation of Policy Related Rescarch on Pretrial Release Programs conducted

by the National Center for State Courts, remain unanswered:

-

What effect does a particular type of pretrial release program
have on the proportion of defendants in the jurisdiction who

are released prior to trial?
the release of a greater proportion of defendants than would

otherwise be released?
.. portion-cf-defendants  reledsed on SUTEty bail? To what ex— -

To what extent does it result in.

To what extent does it reduce the pro-

tent does it relieve jail overcrowding?

-~

What are the comparative failure-to-appear rates for defendants

on different types of pretrial release (e.g., release on recog-—

nizance, supervised release, deposit bail, traditional. money
bail)? What factors tend to produce low failure-to-appear

rates?

What effect does a particular type of pretrial release program
have on the commission of a crime by persons already awaiting
trial on earlier charges?

What are the comparative rearrest rates for defendants on dif-
ferent types of pretrial release? What factors tend to produce
low rearrest rates? :

To what extent is it possible to develop criteria by which to
accurately predict which defendants will flee the jurisdiction

or commit crimes

e

if released?

sssmaprmTy
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-~ To what extent do different types of pretrial release programs
contribute to reducing lnequltles based on race or economic
status?

¥ ¥

- How effective are different forms of pretrial release programs
® ' in reducing the time from arrest to release for defendants who

are released?

- What are the comparative economic costs and benefits of dif-
ferent types of pretrial release programs?

® ~ What are the advantages and disadvantages of alternative opera-—
tional procedures? What type of agency or organization is
best suited to administer a pretrial release program? Should
release criteria be subjective, objective, or a combination of
the two? What categories of defendants, if any, should be ex-
cluded from consideration for pretrial release? What should

® - be done in cases where a project cannot make a positive recom-
mendation regarding a defendant? What types of verlflcatlon
and notificatilon procedures work best?

_~ To what extent does_the pretrial release of a defendant contri~
bute to delaying the disposition of his case? Are there ways
to minimize delay while maximizing the number of persons re-

. . leased prior to trial?

For the programs themselves, the challenge today is to reassert their

innovativeness. This can be most profitably done through the development of

®
alternatilve operational procedures and the use of experimental research de-
signs in which different levels of program treatment are assigned randomly
® to defendants. In this way the programs can experiment with different types
" of verification, release eligibility standards, and follow-up procedures to
determine which procedures yield maximum impact for the least amount of
money.
@ y
.
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The cost effectivencess of pretrial release programs is primardily

contingent upon their ability to assist in the release of persons who would

otherwise remain in detention. This, in turn, closely correlates with the

ability of the programs to lessen the discriminatory nature of the tradi-
tional bail system on indigents--who quite obviously are the ones most

likely to be detained for failure to post bail. How successful the programs

now are in achieving these goals and how their procedures might be altered

to facilitate the attainment of these goals are the major unanswered ques-

tions.
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APPENDIX

ELOW CHARTS OF PROGRAM OPERATTONS

The Flow Charts of the Denver Pretriél Release Program's operations
and follow-up procedures were choseﬁ as being representative of thé large
number of programs which use the five basic functions in their operation--
interviewing, verificaéion, screening for release eligibility, preparing and
submitting release recommendations, and maintaining "follow-up" contact with

released defendants. Flow Chart Number 1, Program-Operations, diagrams the

activities of the program and the points at which program activities intersect

- with other aspects of the criminal. justice system. The elements on the left side

of the diagram represent program activities. The rectangles on the right hand

- gide represent the major steps in the processing of felony defendants in the

crlminal justice system beginning at the top of the chart with law enforcement

agents and on through the courts to final disposition. The figures represent
felony case processing for a six-month period in 1974 and are included only to
show the relative distribution of cases through the various outcomes.

In order to highlight the internal program operations involved in
follow-up procedures we have also included Flow Chart number 2, a process
flow diagram of the procedures used by the Denver Pretrial.Release Program in

the supervision of released defendants.
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