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DEPARTMENT OF JUSTICE

Law Enforcement. ASsttance
Administration

[ 28 CFR Part 321

o PUBLIC SAF'_TY OFFJCERS' DEATH
R EFITS
‘ " INTRODGCTION .

! ) Tho Public Safety Offcers’ Benefits Act
R ¢ 4 19 16, Pub. L. 94-430, 90 Stat. 1346
s Acu”) was signed intolaw on Sep-
temoer f9, 19786. The Acbt provides for
payment of 3 $50,000 death benefit to the
specified su.wivors of a public safety of~
T ficer who diss as the direct and proxi- .
mate result of a personal injury stﬁ-
" fained in the line of duty.
i ~Section. 704(a) of the Act, 42 USC.
5796c, authorizes LEAA fo “establish
- “iuch rules, regul.a.txon.s, and procedures as
[, inay be necessary o can'y out the pur-:
. poses of (fhe ‘Acb.” The regulations
herein proposed are intended to explain,
svhich oficers are covered by the Act,

~ministrative process by which LEAA lel
- maLe its:determinations. -

o.CEAA invites ‘commnient on all aspects

;of the proposed regulations. This intro-
duction highlights. several key proposals.
on which comment is specifically invited. |

A: section-by-section commentary is: a.lso

anpended to the ‘regulations. -

: In order that there will be a full op-.
.portunity to.consider the, oprsuons of in~
- terested persons, written com,p\nts sug-

gestions, and data or argume/nfas may be
. submitted to.the Administra’of, Law En-
forcement -~ Assistance A([mimsbratmn,
U.S. Department of Justice, % ashington,
D.C. 20531, Attentionr: Thomas J. Mad-
den, Genez'a.l Counsel, on. or before Feb-
ruaty 20, 1977. LEAA will consider these
" comments and publish . final 1ules no,
iafer than April 6, 1977. Public hearings
“will be held in Washington at LEAA of«

e _Aces if requested on or before January 31,

N 19717.. Requests for hearings should be

R sent to Thomas J. Madden at the above
_ address.

D Comment is specxﬁcally mvn;ed on the
) following issues:

5 Officers covered. The Act defines “pub- _
: lic safety officer’’ as “a person serving a
public agency in ‘an official capacity, with
T.or:without compensation; as a law en-
~forcement officer or as a fireman.” “Law
enforcement officer’ means “a person in-
volved in crime and juvenile delinquency |
“control or reduction, or enforcement of -
- the criminal laws. This includes, but is .

.ot limited fo, police, corvections, proba-"
tion,  parole, ~and judicial ofﬁcexs ”
‘Fireman” is defined by the Act to in-
i ¢lude *'a person serving as an oficially
P o tecognized or designated member of a

v legally organized volunteer fire depart-
: ~ment.” The definitions in § 32.2 (g)y and

A A1, and the Commentary on those sec-

ceo e tionsy elaborate further on. the scope of

S “o fAreman” and Ylaw enforcement officer,”

LEAA has generally proposed to make
the authority of the deceased officer the
touchstone of  the Act's applicability,

» - rather than his status: Classifications

* “gyieh as sworn and non-sworr, uniformed
and ‘ecivilian, full-time. and part-time,

.

iy e

‘the standards ‘of eligibility, and the ad-~ -

JHrules,
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paid and volunteer, and the difference be-

tweéen agencies in-'duties assigned per~- - . -
sons in those classifications make an -’

analysis of authority rather than status

. more-aporopriate. In short, the Quties the
“decedent was authorized to perform in

the line of duty will determine whether *
he was a “public safety officer’” within
the meaning of the Act. See the Com-
mentary on $32.2 (g) and (h). Comment .
is specificelly invited on this approach
as wall 28 obher possible criteria for de~
termining which officers are covexed by
the Act.

Potential beneficiaries. The eligibility
of a deceased officer’s spouse or cluldren

. for benefits under the Act is not con-~

‘ditioned on”any demonstration of de-
pendence, Only the officer’s parents must
show they svere “substantially reliant for
support” on the officer to be eligible for
beneiits. Accmdmgly, the terms “spouse”
(§32.2(1)) ‘and “stepchild” (§ 32.2(})

are defined very broadly. A spolse livings ;+

apart irom a deceased officer “for -any -
reason'” at the time of death is eligible
for benefits, as is a stepchild whose par-
ent may no Ilonger be married to the
deceased officer. See the Commentary of.
§32.2(1.

Comment on these deﬁmtmns in par-
ticular is specifically invited.

- Representation .of claimants,
regulations,

Th

tion 704{a) may include:

regulations governing ' the "recognition of -

agents.or other persons representing claim-
auts under this part before the Administra< -
tion. The Adminisiration may prescribe the
maximum . fees which may be &arged for
services performed in connection’ wlth any,
claim underthis part before the Admindstra<.

tion, and any agreement in violation of such
Tules and reaulatlons shall be void. ‘:\

During the debate of an earlier Puptie -

Safety Officers’ Benefits bill, Congrevs- o

man Hamilton Fish of New York, o maia-
ager of the bill, explained the 1ntent of
2 provision identical to present sectxon
704¢an

To 2void development of a sc-called “bar
assoclation’’ of lawyers who file questionable
claims. for benefits, with.a high percentage
of the 850,000 as then- contmvent fee, one

~

committee amendment provides that LEAA -
may, by regulation preseribe the maximum "

fee onllowable for representlnv claimants.
Cong. Rec. I 3121 (April 24, 1974, daily ed.).

LEAA has not proposed fixed-dollar
fee ceﬂm"s the appropriate fee foreach ~
case' will .be determined on the basis of -
the representative’s petition (§32.22¢e))
and the review criteria listed in § 32.22
(D) . Stipulated and contingency fee con-
tracis are expressly prohibited.

The LEAA fee determination applies’
only to the representation of a claimant.
“hefore the Administration”; it does not
purport to limit an attorney’s fees if the
claimant seeks judicial review of a final
determination by {ie Administration.

Comment is specifically invited on
whether a fixed-dollar ceiling for specific
services rendered is an appropriabe al-
ternative to the fee determination meth-
od proposed and on the scope and ade-
quacy of the review criteria proposed in
§ 32.2205).

and procedures” - :':
LEAA is authorized to establish by sec=

" Pub. L., 9+-503).

T §32.1 I’urp(»e' -
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PART 32—-PUBL!C SAFETY OFFICERS'
. ~DEATH BENEF!TS

: Subpart A—Sc
32.1' Purpose.
82,2 Definitions., .
. Subpart B—Off'cers (‘overed

- 32.3  Coverage. 5
3824 Reasonable doubs of cover'tae .
32.5. ¥Findings of State and loecal wenmw. :
32.6 . Cond,h.\ons on paymens,
327 Intentional ipisconducs of the-ofice
© 82,8 . Intention to bring ebouk Ceath.
32.9 . Yoluntary mtOUCauloll. ¥

Subpart C~—Banszficiaries.
32.10 Order of prigrity.
32,11 Contributing factér to death,
32.12. Defermination - of relationship:
. - spouse. N
32,13 Determinaiion of relationship - of.
.. ¢hild,
. 3214 De*ermmatmn of relat iopship of par
. ent. -
<32, 13 Determmation of depe.m:ency
$ubpar! D——lntenm and Reduced Fayment

32.16 Interim payment in general. N
. 3217 - Rebayment and Waiver of repayme“

"32.18 Reduction of payment,
Subpart E-—Filing and Processing of Clai

32,19 . ‘Persons gxecuiing claim.s

82.20 Claims. .

32.21. Evidence. . j';

- 82,22 "iepresencatmn. :

% .aubpart Fe=Determination and Reque:.t for <
" .. - Reconsideration :

32...3 Determinatxon -

3294 ‘Réquest for reconsxderatxoa.

AuTHoORITT: Seécs. 501 and T04({a) of the
- Omnibus Crime Conirol and Safe Streetsi
~Act of 1968, 42 T.3.C. 3701; et seq., as amend~iiz;
ed (Pub. L. 90-351, as amended by Pub. L.
93-83, Pub. L. 93-415, Pub. L. 9-&—430 and.

-

Subpart A—htroductlon
e

~The purbose of this regulation is io
,implement Part J, “Public. Safety O
cers’ Death Benefits,” of Title I of th
Omnibus Crime Controt’ arvd Safe Streets

Act of 1968, 42 -UT.S.C. 38701, et seq., as
amended . (r‘ub I. 90—331 as ameqded
Pub. L. §3-83, Pub. L. 93-415, Puo. 1.
94430 and Pub L. 94-503). '

§ 32.2 . Definitions.

A 4 a) “The Act” means the Pubhc Saiety-
,Officers’ Benefits Act of 1974, 42 U.S.C
3796, et seq., Pub. 1, 94430, 90 Stat. 13
(Septemner 29, 19%86).
. (b)Y~ *“*Administration” means the Law
Enfo1cement Assistance Administration.
(¢) “Line of duty” means any action:
which an officer is obligated or authorized:
- by rule, regulation; condition of employ-
~.ment, or law to perform, including those
soc1a1 ceremonial, or athletic functions -
to which he is asswned or for which he
'is compensated, by the pubhc aﬂencv he -
serves. : .
() “Divect and proximate™ or “uro*{'
‘mate” means that the antecedent evem:
‘15 a substantial factor in the result. g
(e) “Personal mjury” means any in-:
jury to-the body which is inflictéd by an °
outside force, whetner or mot if is ac-
companied by physical lmnact, as well
as diseases which are ¢aused by or result
flom sucb an -injury, but not d.aeaaes




which ar!se merely out of the pelfonn-
ance .of duty.

() “Public safety nﬂ‘zcer" means any
‘person -serving o public agency in an
official capacity, with or without com~
pensation, as a law enforcement ofiicer
- or firefighter,

#{(g) “Law enforcement officer” means
‘any officialinvolved in crime and juvehile
delinquency control or reduction, or en-
{orcement of the criminal laws, includ~
ing but nof limited to.police, corrections,
probation, parole, gnd Judicial officers,
end officials engaged in programs relat-
ing to narcotics addlc‘hon, such as those

responsible for screening  atrestees or -

prisoners for possible diversion into drug
_treatment proegrams, who are exposed,
‘ot & regular basis, to criminal vffenders.
#40) “Firefighier” includes all fire serv-
ice personnel serving a public-agency: in
an official capacity, including any indi-
. widugl serving as an officially recognized
or desienated member of a legauy-orga-
mzed volunieer fire department.

- (i) “Child” means any patural, illegiti-
mste, adopted, or posthumous child or
stepehild of a deceased public safety offi-
cer who, at the time of the pubhc safem
odicer’s death, is— -

x (1) Eighteenyears of. age or unde1 ;

(2) Over e:ghteen years of age :and a -

‘student or
- A3) Over €ighteen vears of a,ge and in-
eapable oi selfsupport because of physi-
- .cel or mental disability.
(i) *Stepchild” means a cmld of the
-officer’s spouse", The relationship of step-
“ child is nob t.f.rmina.ted by ihe divoree,

...remarriage, or death of the stcpchﬂd’s :

natural parent

&) “Student” means an individual
:under 23 years of age who has not com-
‘pleted foir years of education: beyond
~the high -school. level and who is reg- .
sdlarly . pursuing a full-time ‘course .of -
..scudy -or trammg at an instltutmn Whlch
B3 1o o .
7 1) A sthool or college or umversxty
‘operated or directly supported by the

+United States, or by @ State orJdocal gov~

“emment or political subdlvxswn thereoi;
“T (2)- A school -or college or university -
which has been sccredited by a State or’
sby<a -Stste recognized or na.tmnauy
=recognized sccrediting sgenty or body; -
= {(3); Aschool or coliege-or university
1ot so aceredited bub whose creditg are -
s accepted, on transfer, by at least three ”
institutions which are so accredited, for.
«C!‘edlt on the same basis as if transferred
From an institution so aceredited; or
«4) _An additional type of educatxonal

Secrer.arv of Labor. -
Such an individual is deemed non 0

: have ceased to be 2 gtident during an in-

i terim betweey: school years if the interim
;- 3s mot mores than four months and if he
. shows to th; satisfaction of the Adminis-

. tration ,C hie has a bona fide intention
- of continu ng to pursue g full-time course
- of study o‘ training duridg the semester
-~ or ofher emroument period J.mmedxately
" gfter the inteyim or duting periods of.
;" reasonable durstion during which, in the
.‘ 3udgment of the Aumimstratxon he . is

- or.training institution as defined by the
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preven d ny factors beyond his contml ' (b) The Act app ies only to deaths

from, pursuing his education. A student. occwrring from injuries sustamed on or

whose 23rd birthday occurs during & after Seplember 29, 1976.
_semester or other enrollment perlod is
“deemed a student until the end of the.

semester or other enrollment perfod. . .
Q) “Spouse” wmeans the husband or The Administration will consxder at

wife of the deceased officer ot the time of least the following factors in determining -
the officer’s death, and includes a spouse whether death was caused by the inten-~
living apart from tlie ofiicer at the time tionalmisconduct of the officers

of the officet’s death for any reason. - (&) Whether the conduct was in vio-

ofticers ‘

(m) “Dependent” means 4 person who Iztion of rules and regulaiions of the

was Substantially reliant for support emplover, or ordinances and laws; and

upon the income of the deceased public _ (1) Whether the officer knew the con-

safety officer. duct was prohibited and understood its
) “Intosication” means a disturh- —import; .

ance of mental or physical faculties re~ - (2} ‘Whether there was % reasonable

sulting from the-introduction of alcohol, - €xcuse for the violation; or @ . .

_ drugs, or other substances into the body.,  (3) Whetber the rule violated is nablt-
<o) “Public agency” means any State - ually observed and enforced;

‘of the United States, the District of (D)~ Whether the’ copduch involved

Columbia, the Commonwealth of Puerto ® eiher intentional wrongdoing or reckless

‘Rico, and any territory or possession of ~ disregard of its probsbie consequence;

. the Unibed States, or sny unit of local (¢) Whether the oﬂicerhadprenoml:-‘

‘government, combination of such States, engaged in similar miscenduct; -

or units. or any department, agency, or (d) Whether the officer’s intefx}tmnal

instrumentality of any of the foregoing. misconduct was & substantial faStor in

- ¢p) “Support” means food, shelter, uheofficer’s death; and

clathing, ordinary medical expenses; and (e) The existence of an mtervenmg

ST o ; 1 fo*ee which would have: independently
other ordinary and customary items for o the s death and Which

maintenance of the person supported.
.- Subpart B—Officers c<Jvered )

§32.3  Coverage. ' regulations.. 7
In any case in which the Adlmmstra- §328 Intenuon o brmf' aboult demh- s

tion determines, pursuant to these reg~ = The Administration will consider at
ulations, that a public safety officer, S jeast the following faators in determining

© would not otherwise prohibit payment of

defined in §32.2(f), bas died as the - ghether the officer intended to bring .

direct and proximate result of a personal, ‘ghout his own death:

injury sustained in the line of duty, the (2) Whether the smmde was caused
Administration shall pay a benefit of - hy insanity, through an uncontrolable
$50,000 in the order specified in § 32.10, impulse or without conscmus vohtxon to
subJect io the conditions set forth in  produce death;

§§ 32,6, 32.9, or 3211, - . .

4R d ge. .
§ 32, casonahle doubt of coverage. - wise be the scope of the Act if

The’Administration shall resolve any death had directly resulted fmm me ’

reasonable doubt arising from the cir- arys
cumstances of the officer’s dea.thin favor (¢) Whether the oﬂicer had a prior
of payment of the death benefit. v history of attempted suicide;
Sg.39 e Y (d) Whether the’ officer's mf,ent to
§ 32 Z.ref;:::m,;. °r, ,K‘,S“"‘,‘: “"d locél bring about his death was a substantial
e  factor iu the officer’s-death; and . -

- 'The .Aummlstratlon Wln give: substan— (e) 'The. existence of an mf,ervenmg o ‘

tia] weight to the evidence and findings force or action which would have inde-
* presented by State and local administra- pendentiy.caused the officer’s- death and .’
tive’ and “investigative 'agencies. ‘The . which would xiot otherwise prohibit pay-"

. Administration . will request additional ment of a death benefit pursuant to these -

“asbistance or conduct its own investiga- . regulations.

tion .when. it beliéves that the existing :
evidence does 1ot provide the ‘Adminis—" § 32.9  Voluntary: !nlo'clcahon- 2
tration a rational basis for a decision on - The -Administration will consuier 2k
L& ma,te*ml element of eligibility:

- ing whether voluntary intoxication was
L B o the proximate cause of the officer’s death:
~ (@) Nobenefit shall be paid— . ~. 1 (a) The evidence of intoxication at the
(1) If the death was caused by— .. . ume the ‘injury from whlch death re-
¢i) - The intéitional xmsconduct of the sulied was sustained; -
‘public safety ofiicer; or ' (b) Whether, and to what ‘extent, the

§32.6 €onditions on payment, -

u) The - oﬁicers mtentmn to brmg officer had & priot history of voTuntarv’ o

about\h:s death;' .intoxication while in the Jine of duty;

(21415 voluntary intoxication '6f the - tc). Whether and to what degree the -

_public ‘safety officer was, the proximate officer had previously used the muoxicant’
cause of death; or. * in guestion?

(3) 'To any person whose actions were. (d) Whether the mtoxicant was pre— S
a substantial contnbutmg factpr to the scribed medically and: was {aken vmt‘nm 7

deam of the officer. th» prescnbed dosage;
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§3...7 Intentional mbconduct o~ (hc

. a death benefit pursuant to these -

(b) Whether the insanity rasulted di—’
recﬂy from. an injury which would other- -

least the following faciors in determin-.

e b dg
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‘() Whether the voluntary intoxication

. was o substantial factor in the oﬁcer‘s

. officer

death; and

(f) The existence of an mtervemng :

foree or action which would have in-
dependently caused the officer’s death
and which would niet otherwise prohibit

payment of 2 death-benefif pmsuant 1o

these regulations. i
 Subpart G—-Banenmanes
32,10 Order of prxmty. o
() ‘When the Admmistrahon has de-

»

“termined that a benefit may be paid ac-

oordmg to the provisions of Subpart B
£ this part and §32.11, a benefit of
5a0 000 shall be paid in the following
order of precedence—
(1) If there is 1o sm'vwmg child of
the dectased oﬁcer tothe spouse of such

2y there is no spouse, to the child
or children, in equal shares; > * - -

¢3) If-there are both a spouse-and one
or miore children, oue-half to the spouse

and one-haif to the chlld or chﬂdren in.

equal snares; and ™

(4) If there is nosurvivor in t.he above
classes, to the depengdent pa.:rent or par-
ents. in equal shares, i

(b) If mo one qualifies as prov1ded m~

paragrapn () of this sectlon no: bene-
it shall be paid: -

§ 32.11 Contributing faclorto death. -

{2} No benefit shall be paid to any
person who would otherwise be entitled
to a benshit under this part if such per-
son’s  intentional actions were a Sub-
stanptial contributing factor to the death
of the public safety officer. - - 7

(o W‘hen a - potential beneficary is
demed benefits under paragraph (a) of
tnis section, the benefits shall be paid to

~4he remaining eligihle survivors, if any,

of the officer as if the potential benefi-

ciary genied benefits did not survwe the

officer.

§ 3232~ Deielmma*mn of rel azicvﬁh‘p
of sponse. ;

fa) Alarriage should be estabushed by

one {or more) of the following types of -
- evidence in the following order of pref-

erence—
{1y Copy of the public record of mar-
riage, certified or attested, or by an ab-

“stracs oi the public record, containing

£

sufficient data to identify the parties, the
date and place of the marriage, and the
number of prior marriages by either par-
ty if shown on, the official record, issued
by the officer having custody of the rec-
ovd-or other public afficial authorized to
certity the record, or.a certified copy of

* the religious record of marriage;

(2» ‘Gficial report from. o public
agency as to a marriage which occurred
\"n\.le d:e officer was employed Wlth such

agency "

(3) Tbe affidavit of the clelgyman or
magisirate who officiated;

vay The original  certificate ox mar- -

riage pccomipanied by proof of its gen-
uinenbss and the uthonty of the pe1 son -
i perform the m&ma“e,

.leged matriage, such as the sgreement:.
- between the parbies at.the beginning of

-certified. statements from two or more

:u? o(tihefan%geg marriage including the pe- §32.12, .., .., TS LS
riod of cohabitation, places of residences,. § 32. VP !
whether.the parties held themselyes out § (l,'fl'pa?:,:fm-‘fmm" OEF rel'mo?th:p "~

"diverce dec1ees of previous mamag% [

<§32.13 Dcurmmanon of rehmcnamp ficer’s death; or - -

PROPOSED RULES :
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(5‘ 'I"ae a:Eﬁdamts or: certlﬁed state- documents or’ informatio;
ments of two or more eyeWItnesses fo a revised birfn certlgcatg léﬁr%%lztxgg.
the ceremony; . . clent to establish the fact of adoption. -
(6) In jurisdictions where ma.rmacres (d) - Stepchild., The relationship-of &
other than by ceremony.are recognized, stepchﬂd to the*deceasec} oﬁﬁcer sha.ll be
the adidavyits or ‘certified statements of . demonstrated by—" .
the spouse setting forth all of the facts (1) Evidence of birth to the” spouse of
and circumstances concerning the al- the officer as reguired by paragraphs (a)y
and (b)) oi this seqtion; or
(2) If adopted by the spouse, evidence
of adoption as required by pazag*auh (e)

B N £T CICHINESN 2%

their ¢ohabitation, the period of cohabi-
tation, places and dates of residences, ©of this section;or . . ‘
snd whether children were born as the (3) Other evidencs, such as that spee-
vesult of the relationship. This evidence - ified in *§22.14(b), ~which reasonably
should be stupplemented by affidavits or Supports the existence of a parent-child
relationship between the chxld and "the
spouse; and - * -
(4) Evidence of the mazriage of the N

L
PR
3
Y

persons who know as the result of per-
sonal .obsgrvation the reputed relation-
ship which existed between the parties ~ Officer and the. spouse, as requ.u:ed bY

as husband. ang wife, and whether they ~. .
were gsenerally accepted as such in the (2) In general. A claimant is the par-
commurities in which they lived; or - it Of & public Safety officer if the of- -

(7) Any other evidence which would -ficer’s birth certificate shows the claim-
reasonably, support a.belief by the Ad-"- ant ashis parent. -
ministration. that a Vahd. mamage 30" (b) Alternative. Ifthe birth Oertlﬁcate
it hat 2 va) o it o, s lemant 3 the .
v nt, proof o; e relatio

by If apphcable, certlﬁed copies, o§ ‘may be shown by e D 3

(1) An acknowledgement in writing -

* 7-signed ‘by “thé claimant beior& he oi-

-either-party ‘must be subzmtted

of child: - (2) ‘Evidence that the claamant has

i(a) In general. A cla.lmant is, the chilq been identified as the officer’s parent by ™=
of = public safety officer if his birth cer-: Judicial decree ordering him to contn-v
tificate shows the officer as his parent. .- Pute to the officer’s support or for other -

{b) Alternative. If the birth certlﬁcate pm‘poses or - %
doa not show the public safety officer as (3) .Any other evidence which reason-

he claimant’s parent; the sufficiency of ably supports & finding of a. parent-ch:.ld
the svidence will be determined in' ac- relationship. such as:
cordznce with the facts of a particular . (D A certified,copy of the public rec- - i
case, -Proof of the relamonshlp ‘may con— ord of birth or a réligious record:-show-*<3 -
Sist Bf— ing that the claimant was the informant -

(1) An acknowl edgement in wnt ing’ a.nd was named- as- nhe parent of the of
sismed by the public safety.officer; or ﬁcm o

{2y Evidence that the officer has been (i) - Statements. of persons who know =
icentified as the child’s parent by a judi- the claimant had accepbed the oﬁcer as =

his child; or - :
cial decree ordering him to contribute to ]cn Thiorm 1
ithe enild’s supnort or for othel purposes; (i 0T a.hon obtam from & ’§
or ‘public agency-or public records, such ag *:&

{3 Any other ewdence wblch leaaon- fﬁgg%gﬁ gglg?wf’;lex 1&5 v::i:glh s? gwg—i- 4
ably supports a finding of a par ent~ch11d been named as the parens cox thzncm?d
re_?t‘oismp,ﬁsiuch as—. © . (e) Adopted child, Except aa-prcmdedﬁ
i) A certified copy of the public TeC- in paragraph (b) of this-section; eviss
ord ‘;; bbn g;‘ or fg‘ religious rec;);l? ShOWE ‘dence of relationship must be shown ‘gy
ing that the officer was the informant - 5 certifled copy . 6f the decree of adop=s
95;‘31 d“'f’; named as the parent of the {ion and such other evidence as may ge .
{H) Statements of persons-who know . Qi;esfna&é g{? ;é:gl:c%gtil:%gscxfrﬁ ?‘01? exgw
thai the © officer accepted the cmld as hlS ‘lease of adoption documents or mforma’“
or- . "“tion, or whererelease of such documentsés:
{iii) Infoxmatlon obtained florn. a2 or infor ma,hon is prohibited, a revised E
public agency or public records, such as birth certificate showing the clannant~
school or weliare agencies, which shows. 'as the officer’s parent Wwill sufiice. : g
that with -his knowledge the officer was {d) Step-parent. The rélationship of & &'
named as the parent of the c¢hild. - - step-parent-to the deceased_ officer snall :
(c) Adonted child. Except as'may be be demonstrated by—
vrovided in paragraph (b} of this sec- = (1) (1) Bvidence of the officer's hxrth w',.:fr
tion, evidence of relationship must ‘be the spouse of the step~-parent as requl:ed.
shown by @ certified copy of the decree by §32.13 (@Y and (b);or 7
of adoption and such other evidence as «(ii) ‘Xf adopted by ‘Lbe spouse of” the =
may be necessary. In jurisdictions where  step-parvent, proof of adophon as r"-ﬂ-
Jpetition must be made to the ecourt for quired by § 32.13(c); or R -
release of adoption documents or infor- (iii) 'Other anuence, such as thatspee-

R

’ mation, or ‘where thesrelease of such 1ﬁed in pua«rapn (b) ot mxs aectmn,m.

kS
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',.- which - reasombly supports - a parent~’
- ehild” relatxonsmp between the spouse
- and the officer; and
(2) Evidence of the man-xage of the -
-kpouse .and the step-parent, as required
- by.43212, -

L § 3215 . Detormination cf :fcpuu!cm V..

'PROPOSED RULES

i3) The amount of the nterine hene~ -
fit payment made to the claimant pur- |
suant to § 32.16.

(h) No benefit paid under this part
shall he subject to execution or attach- |
ment

S..sbpcv E—Filing ana Processmg cf
: Cla:m

(a) To be engible for & death benefit ;-

under the Act, & parent of the deceased -
ofiicer .shall demonstrate that hie or she
.. was substentially reliant for support up-, .
Jon lhe income of the officer.’. -

«b) The claimant parent shall demon-

. étrabe that he or she was dependent -

. upon.the decedent at either the time of ~

-.-the officer’'s death or of the personal
- injury that was a substantxd factox: in
b= -t.he officer’s death, :

R strate —dependency by submitting a

. osigned statement of dependency within a.

- year of .the officer’s deatli. This state-

ment shall mclude the Iollowmg infor-

- mation—

T L (1) A st of all sourdes of"mcome or-
: ~support for the twelve months preceding
e the officex’s msury or death;

(2) The amount of income or value of
support derived from edch source hsted
- and

(3) The nature of suppo*t pxomded by

. each source. <
3 (@) Generally, the Admmxstratxon will--

consider a parent “dependent” if he or
. she ‘was. reliant on the income of the
deceased officer fm over- one-thu‘d of his
.orher support .

Subpart D—Interimand Reduced
g FPayments . .-

§ 3"’ 16 - Interim payment in gcneral. 7
1~ Whenever the -Administration deter--

b
=
~

-to taking final action, that s death of &
.public safety officer is one with respect
to which a benefit will probably be pald,

the Administration may make -an in--
terim benefit-payment not exceeding
~$3,000, to & person-entitled to receive a-
beneﬁt under Subpart Cof thxs part,

83" 17 .Repayment and waiver-of “re-
sTpayments

Where thexé is no ﬁ.nal beneﬁu pald‘
the veclplent of any interinr benefit paid

/

,ment; of such amount:"The. Administra-. |
" tion may waive all or part of such repay-
ment and shall consider for this purpose -
the hardship which vrould result. ffom
: repayment M

§ 32. 18 Reduction of it !}ll!tnl

.+ {a) The benefit payable under this -
pa.rt 'shall be in addition to eny other.
=~ benefits that may be due from any other.

. .~ source, but shall be reduced by—-

(1) Payments authorized by Section
- 8191 of Tille 5, United States Code, pro=
-+ viding compénsation for law enforcement -
. officers not ‘employed . by the United
- - Btates kilied in.connection with the com-

e

States

" (2) Payments aut.honzed bs, sPctxon
“12¢K) ‘of the Act of September 1, 1913,
- a8 anended (section 4-531(1) of the Dis-
trict of Columbia Code) and. )

R

IR I
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~ (c).The ¢laimant parent—shall demon- <

-mines, upon a showing of need-and prior

Tmission ¢f a crime agamSu tne Uful;ed -
Iy

§52.19

(2) The Administration shall deter-
.anine who is the proper party to execute
a c¢laim-in accmdance with the. followmg
rules—

(1) The claun, shall be execuled by the -
claimant or his legally designated rép-
-yvesentative if the claimant is mentally
competent and physmally able to execute
- the claim. -

(3) If the clannant is ment‘my incom-

petent or physically unable to execute

the ‘,clmm and - -

1 (1) Has a legalily appomted gua.mxan,

. committee, or other representative, the
claim may be executed by such guardian,

-eommittee, or other représentative, or

(ii) s in'the care of an institution, the
‘claim may be executed by the manager
or principal officer of such institution.

. (3) For good cause shown, such as the
-age or prolonged gbsence of the claim-.
ant, the Administration may accept a
claim executed by a person other than.

£’4 reotrs exceuting « Lwh-

- s

. one described’in paragraphs (a)- (1) and

(2) of this section.

(©) Where the claim is executed by a

_ person other than the claimant; such:
- person shall, at the time of ﬁlmg the~
claim or withm a-reasonable time there-
after, file evidence of his authority to ex-
ecute the claim on behalf of such claim-~
ant. in- accordance with the fononng
rules— | :
1) I the person -executing the claun
is the legally-sppeointed guardian, com--
mittee; or other legally-designated rep—
r&entatlve of such-claimant, the evi-
dence shall be a certificate executed by
the 'proper. official of the. court of
’anpomtment =
. (2)"If the person e:-.ecutmg the claim
_isnot such a legally-designated ‘repre-
- sentative, the evidence shall be & state~

“ment describing-his relationship to the

claimant or the:extent to which he has-
-the care-of such claimant or his position -

under §32.16 shall be liable. for repay- . 45 an officer of the institution of which

- the claimant’is an inmate or patient. The -
Admmxstratmn may, at any time, requiré
addifional evxdence to establish the au-

“~thority of any such person to file ox with-

-draw a claim,
§ 32.20 - Claims.

(a) Where an individual filesa stand-
ardized claim. form or -other written.
statement with the Administration which
~indicates an intention to claim henefits..
and such statement bears a signsture or

mark properly witnessed,” the filing of ~°

such- written statement shall be consid=
ered to be the ﬁhng of a’claim for bene-~
Ats.

() A clainm‘by or.on behalf o a suy- :
“'vivor of a public safely officer’shall be
filed within one. year after-the date of
‘death unless the Administration finds -
that the faflure to ﬁle Was Justiﬁed by
good cause. . I

=y

)

-

393

- (¢): Bxcept as otherwisé provided in
"this part, the withdrawal of 4 clairm, the
. cancellation of & request for such with

-drawal, ‘or any notice provxded for purs

suant to the regulations in. this part,
. Shall be I writing and shall be eigued
by the claimant or the person legally des-

. ignated to execute a claimunder § 32.19.7

§ 32.21 Evideunce.

ki

(@) A claimant for any benefit or me‘ :

under the Act and ‘the regulations shall

submit such evidence of° eligihility or -

other materiel facts as is ‘specified by
these regulations. The Administration
may at any time require additional evi-
denee to be submitted with regard to en-
titlement, the right to receive payment

- the amount.to be paxd or. ?ny othe:
‘material issue.

(b) Whenever a clalmant for any bepe- .

fit or fee under the Act and the regula-
tion.s ‘has submitied no evidence or in-
- £iflicient. evidence of any matérial issue
or-fact, the Administration shall inform
the claimant what evidence is necessary

for:a deterrainetion as 1o such issue or-

fact and shall request him to submit

such evidence within a~reasonable spec-

ified time. The claimant’s failure to.sub-
mit evidence on a material issue or fact,
as requested by the Administration, shall
‘be a basis for determining that the claim=

ant fails to satisfy the conditions re- - '

quired to award a bénefit or fee 01 any
part thereof.
~ {¢) In caseés where a copv of a record,

document, or other evidence, or.an ex= -

cerpt’ of mJ“ormatxon therefrom, is ac-
ceptable d&s evidence in lieu of the orig-
inal, such copy .or excerpt shall, ex-
cept &s may otherwise clearly: bé md1-
cated thereon, be certified as atrue and
exact copy or-excerpt by the official cus=
todian of -such record, or other public

official authorized to certxfy the copv -

Representation.. s

§32.22 .

(a) A claimant may be represerited in

any proceeding before. the Aumxmstra— s

tion by an attorney. or other person aii-

_thorized to act on beba.lf of the claunant L

pursuant to §32.19.

(b) Nocontract fora stmulated Iee or
for a-fee on & contingent basis will- be’
-recognized. . Any. agreement between: a
representative and a_ claunant m wo]a—;

. tion of this subsection is void.
- (e). Any individual who/desues to
charge or receive' a, Jee for -services

rendered for e individual in any appli-

" cation or proceeding before the Adminis-
tration must file'a written petition there-~
" fore in accordance with paragraph (e) of’
this section. The amount of the fée he
niay ‘charge or receive, if any, shall be

determined by the-Administration on the
basis. of the factors-described in’ para- :

graphis (e) -and (£ of this section.

() -of this section shall be maiied to the
representative end the cieimant at {helr
last known addresses, Such notice shall’

(d) Written notice of a fee déterming- ;
tion made in accordance with paragraph -

inform ‘the parties of the'amount of the

‘fee autherized, the basis of the determi~

nation, and the fact that the Adminis~* : P
tration assumes. no responsibﬂity for: .

payment. L

sxny
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(e) To obba.ln a.ppmal of a fee tor
- seryices performed befors the Adminis«

tration, o representative, upon. comple~ -

tion of the proceedings in which he

rendered services, must fite with the Ad-.

. ministration a written petition contain-

‘ mg the following information—
(1} The- dabes his services began and
ended' w
()] "An. 1bem1zation of services ren-
deresd with the amount of time spent in
hours, or parts theceoi;
.3y The amount of the:fee he desires
‘o charge for services periormed;
T {$) The amount of fee requ%ted or
chareed for services rendered in the same
mattar before any State or Federal court;
(3) *The amount snd itemizaticn of

expenses incurred for which reimburse- -

- ment has been made or Is expected;:

(6) The special qualifications which

'enaoled “nim to render valuable .services
to the claimant (this requirement does

-most convenient to the claimant, or other
mutually agreeable location, befor.the -

n0os apply where the representative is an ;

attorney); and .
D A statement. showmg that a- copy
" of the petition was sent fo ﬂ:e person
]reprsenhed. .
sy I eva'matmg a. request for ap-

~ proval of a fee, the purpose of the pub- . unduly repetitious evidence. ‘The claim=

lie safety officers’. benefits: program—=io
provide-a measure of economic security
for the- beneficiaries - thereof-—will be
- .considered, togeuher with the following
. factors—-—

“(1y The services performed (meludmg

type of service);..

(2) Thé complexity of the case, s
. +7(3) The level of .skili and competence
required in rendition of the services;

" sentatives' of the Administration at. the -

- or afirmation.

“franseribed.verbatim. Ali documenis sub-

. (41 The amount. of timespent on the -

“efse: . .
" (5) The results achieved: -
~(8) “The level of administrative Freview'
..to whichthe claim was carried within the
Admmrstratzon and the level of such re-
view at which the representative entered
the proceedings;

- and his recommendations to the Admin-

(7) The amount of the fee requ&bed .

for services rendered, excluding. the -

~amount of any expenses incurred, buf in-

cluding any amount previously author- o™ gotermination shall-set forth the -

* findings oi fact-and conclusions of law
. supporting the -determination. .

< ized or 1equested
“ . ,48) The cusbomar.v fee for this kmd‘of
- service; and .
(9) Ohberawards in similar cases- ’

e (g} Inawarding afee, the Administras
“tion shall consider and add thereto the
“amount of reasonable and unreimbursed
~expenses incurred in. esiablishing the
aclaimanl:'s case. No amount of reimburse-~

"which ‘has previously been obtained by
* ‘the Administration, and np reimburse-
_ment shall be allowed for expenses in-
" eurred by him in establishing or pursuing
. his apphc’thon for approval of his fee,

Subpart F—Determination and R:quest
: for Reconsrderabon 5
De!e.nmnuhon.

‘making a delecmination of alis
the Administration shall notify

- Qron
zibility,

eachelaxmantotitamsposmonoihisor

o o

’

" FEDERAL REGISTER, VOL 42, NO. 4—THURSDAY, JANUARY '8, 1977 . .

s by the Administration,

. 1976, daily ed.).

- Whether an Injury was a substantial fac-
tor in the officer’s death, LEAA will make

: her elaim In those cases. where the Ad-

“the Administration shall spectfyrthe ree-

-tion to reconsider its determination of

‘istrator shall, within fifteen days of the.:
mination of eligibility and mnotify the

- death benafit may be made until ail re-

o

PROPOSED RU!.ES

an cases of showmg that tha injmy

a. substantial factor in the oificer's den:

* Section 32.2(e). Deaths ariying fronys
-occupational diseases alons are not withs
in the purview of the Act. The oificer’
death should ordinafily be traceabls to
specific event or act. If an officer whois
. hasbeen stabbed while in the line of duty?
subsequently dies of hepatitis contractedsiz
from the knife wound, his death would:

tetermir bo" covered by the Act, I an- officerss
Ineligibility. The Administration shall -geath is attributable to  the gerieral
provide the claimant the onportunity 10T stress of the job, or prolonged exposure
an- oral hearing which shall be held - ~to & poor working emrironmem, howev
within 30 days of the request; for recon- 1{; would not. . -
sideration. The claimaut may waive the . Section 32.2 (0) and (h). Civilians are 2
oral hearing, and present writlen e"l‘ covered by -the Act if they are perform:
dence to the Admmlsh'ahon Wlthin j_ng an acﬁlvj_ty’ orin a category of ‘Dot
days of the request. sonnel listed in the definitions of “Ia;
(b) If requested, the oral hearing shall enforcement officer”. or “idrefighter.’”
ke conducted in the LEAA Reaional Office TUniformed omcers nerformjna clerienl- -
-other non-law enforcement or firefigh
ing’ duties are also covered if they-are
~ " obligated to be available to-perform
speciﬁed in §§-32.2 (g)-and h). .
" Judicial ‘officers include those attors:3
-neys involved in -enforcement of- the:is,
¢riminal law -who serve a public agency:
in an oificial .capacity, e.g., prosecutors
‘and publie ‘defenders, as iweil as thos
officers of the court engaged in the
“tivities hstedm§32"(g). e
Section 32.2(5). LEAA considered a ’,aﬁ"'
ematxve deﬁmtxons of 4

ministration has determined the claim-~
ant to be ineligible for a death” benefit,

sons for the determination. " .
§ 32.24 - Reguest for reconsidesaiion, -

(2) A claimant mey, within 30 days
after notification of inellgibility by the
Administration, request the Administra-

Deputy Administrator for Policy Dev
‘opment or his designee, The Deputy shall

conduct the hearing so as to bring.out .-
pertinent facts, including the production
of pertinent. documents. Rules of “evi-.
dence shail not be applied strictly, but .
the Deputy shall exclude irrelevant or

snt, his representative, and-~the.repre--:

hearing shall be given the opportunity to- t
cross-examine witnesses who appear and '
testify. Testimony shall be under oath *

these were rejected for-lack of suppo
in either the legislative- hrstory of th
Act or Federal case law. - Vel
Section 32.2(k); As chrected by the Act"
student” is deﬁned as provided in.'5
U.S.C. 8101.

Section 32 ’(o) Neither the United
- States, nor any of its agencies or instru—£
mentalities, are public agencies tithin
the meaning of the Act. Federal nubhc:w'
safety oficers are not, therefore covered K
by the Act.”

Section. 32.3. Tn 42 U.S.C: 7 96c,
is - authorized to “establish- such rul
regulations, and procedurec as may be
‘necessary  to carfy out the.purvoses of*
‘(the Act). Such rules, regulations: ancL,,
- procedures will be-determinative of con~z;
flict of la.ws Jssues ‘arising- under,thxs\_
. part? . a0 <
quesfgs for reconsideration which mayl pul)g xﬁéﬁf&:ﬂ“giﬁ?&% 2? ,d?xfyegto?nzg
25 a
Tect that payment have been ached enﬁ determining proof-of relationship, - the
-applicable ‘State 1aw will be considered;
but will not be determinative. LEAA®
seeks -to assure that eligibility; will be:
-determined by a uniform set of rules, re<
. gardless of where in the country the offi<t&,_
Section 32, 2(c) An cfﬁceris not actmg cer-died or his beneficiaries reside. LEAA’”
within the’ line of duty when he is - believes that the establishment of uni
grossly negligent. See the dialogue be<- form rules and precedents best -mani
tiwveen Congressmen Brown and Eilberg fests congressional intent. -7 .
a} Cong. Rec. H 10135-35 (Seotember 15 > - Section 32.9. The officer's mstory of
treabment or counseling for alcobolic
problems will also-be considered in de-
termining whether the voluntary intoxi-+
cation of the officer was the proxxmate

_cause of his death.
The eAn.ti-AssIgn-

(¢). The Dearing shall be: recorded and

mitted to, and accepted by the Deputy .
at the’ héaring, shall be made part.of the -
record of the hearing. If either party sub-~
mits & document that is accepted,-he .
shall furnish a-copy to the other. <

(d) The Deputy shall, within ﬁxtee
days after hearing, transmit the 1ecord‘\

istrator for reconsideration. The Admin-
receipt of uhe record, make a final deter- -

claimant of his determination. The notice

(e) No'payment of -any portidn. of a

James M. H. Gm:cc, P
Actmg admzmsh'ator. ke

Commv‘aay R

. -Section  32.2(d). In determlmng

no presumptions. with respect fo .the
-length of time between the injury snd
death. The claimant has the burden in

L, o~

.S'bctzon 3913(2» ‘

s E T ' L



e PROPOSED RULES

_tlie United States prior to the allowauce
of the claim.
‘Section 32.24. Because the Acht does
_ not.yequive the opportunity for a hear-
ing on the record, the adjudication pro-
" wvisiohs of the Admxmstmtive Procedures

LEAA has, however, proposed an infor-
mal and expedited review process pur-
suant to whicly determinations may be
-reconsidered. The review process is in-
tended to minimize the financial anhd
logistical burden on the elaimant, yet

‘tration’s final determination may tlien
proceed to seek such Judzcml relief as
‘might be available.

{FR Doe,77-361 Filed 1-5-77;8:45 am)

transfer or a.ssi"nment of '1, ‘claira ax,mnst :

" Act (APA), 5 U.S.C. 554, do not.apply.

provide g fair hearing of his views, A
-clabnant dissatisfed with the sdminis-

ok
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