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INTRODUCTION -

Lo A f It must be one of the oldest jokes in circulation. In the
5":‘“;’; . i _V ) _ .
o : daxk of a wi'ld night a ship strikes a rock and sinks, but on'e of .v;its

qallors cllngs desperately to a plece of wreckage and is eventually cast
‘up exhausted on an upknown and deserted beach. In the mornlng he

btrugg*es to hlS feet and rubblng his salt- encrusted eyes, looks around to

«learnvwhere he is. lhe only human thing he sees is a gallows. ‘"Thank
o God?ﬂ‘he extlaims;' "c1V1llzat10n." There cannot be many of'us who have
net~heard this Story oT, when we- flrSL heard it, lauaned at it. The
,35110 's reactlon was, we thlnk absurd Yet however old the story,
tbe fact is that ‘the gallows has not even yet bceu abolished among us,
. and we count ourse}ves among the elVll;zed peoples of the world.
, 5Moree§er; the attempt to have‘it abolished by the S&Preme'ceﬁrt may oﬁlf ;
r\have‘succeeded in strengthening its structufe., | |
| I do}not know whether the intellectual world was sufﬁrised
: when? oely twe days pfior to‘the nation's two hundredth birthdey, the
Supreme Court heldethat Capltal punishment is not under all c1rcumstances
a v101at10n of the Eighth ard Fourteenth Amendments. I do know, or at
least have very good reason to believe, that the Court s dec1510n'came as
. " a bitter blow, nof only to the‘hundreds of persons on death row who now
V - faced the very real prospect of being executed, but to the equally large
number of persons who had devoted thelr time, talent and, in some. cases,
;“';’.  ~ their professional,Careers to the cause of abolishing this penalty.



'QC“belng imposed by judges and Jur1€5~—-dlSCTlﬂlnatOIlly or capr1c1ously—~;'

- . uphold death sentences and of the depth of his abhorrence of the penalty,

.~
-A
F

They had been making progress toward thls end. Only four ycars

earlier, the Court had held that the manner in whlch death sentences were .

: constltuted cruel ‘and unusual punlshment and’ thlS dec151on seemed to be i £1

i

an- 1nev1tab1e step along the path described by still earller dec151ons a j:’
path that would lead ultimately, and sooner rather than later,’to the
goal ‘of complete and final abolition. Tfue ‘they were four dissenters

in the'1972‘césesi and Justice Douglas, one of the five 3ust1ces in the.

/l'

. majorlty, had since. retlred but the abolltlonlsts had reason to hope S '“*ﬁ}ﬁ

that some of the 1972 dissenters would recon51der their p051t10ns. ,The

Chief Justice, for example, had indicated his sympathy for the abolition‘

,cause,Asaying that if he were a legislétOr making‘arpoliticel judgﬁéﬁt;

+ rather than e judge making efconstitutiohei judémeht;Vhe’ﬁould,eitﬁef“
“vote to abolish the penalty eltogether or”teStrict itsfusepﬁto a‘sﬁaI.
category of the most heinous crimes.”*  And in a poigﬁant opinioﬁ Justice:

‘Blackman had qpoken of the "excruc1at1ng acony" of having to vote to

“"gith all its aspects of physical distress and’fearland of moral judgment

exercised by finite minds."** Perhaps he could be prévailed upon to set

W

aside his constitutional scruples; after all, one year later he had written '
_ the Court's opinion invalidatinc*the abortion‘laws,*** ‘and that opinion

was at least as bold in its dlsregard of constltutlonal scruples as

anythlng the abolltlonlsts were asklng of him, B ”

¥ Furnan V. Feorala 408 U. S 238 375 (1972), Dlssentlng oplnlon. X f? _7

** Ibid., a at 405 Dlssentlng oplnlon. s

¥** Roe v. Wade, 410 u.s. 113 (197:)




Besides, judges are not immune to popular opihion or able to
isdlate‘thémselves completely from the trend of thé times, and the trend

was cleazrly in the direction of abolition. Juries seemed increasingly

,",unwilling tq im?ose the'sentence of &gath, ahd this was true in other
céﬁntriés»aS’welilasvin Ameriga. Whatever the case in the S6Vi¢t Unibn';:_h«
and Saudi Arabia, or bther‘such barBarous places, civilized coﬁﬁfries ﬁére .
aboli;hiﬁgkthg penalty, whether in practice, aé\in France, or by statute,

,,aé iﬁ ﬁfitain. ‘Only a month'orbso before the Supreme Cburt held it-to be
ndf_ur;cioristitﬁtionais the‘Caﬁadian.House of Commons had voted tovabolish_ Do
it fbrkali crimes, thus brihging tq‘aVsucgeS§£ul_céntlnsion'a‘campaigﬁi'
thatihad engaged fhe?assions'of many of that cpuntr}'s most dedicated'
intellectuals, Rather thén to doubt the Qutcbme, abolitionists had

cause to wonder why it had takénF—-and in America was taking-—so long.

It must have seemed to them that every decent and thoughtful person

Vsupportéa.thgi: ;auseg-—Albgtt Camus, qu examﬁle,.and<Arthur Koestlef——>

and thebpublic had long since demonstrated its éppositibn to punishménfs 
considered by them to be leés barbarous thaﬁ the death penalty. This
,genération of Americans,.unlike their forbears  would not support the
branding of convicted criminals, or "ear-cropping." Public.opinidn was,

as thé Courf had said as early as 1915, Eecoming morebenlightened on
,these‘matters, and -the cause of this enlightenmeﬁt was’a,grpﬁing appréciation‘
~of "a humane justi;e."* This groying enlightenment had constitutional
signifiéance becéuée the meaning of "cruelAénd unusual' varies with the

’ times;“As the warrén Court said in 1958, this Eighth Amendment term‘deriveé

% Weems v. United States, 217 U.S. 349, 378 (1915).



. . ) . - »

"its meaning from the evolving standards of decency_that mark the progress

®  _of amaturing society."* There was, .therefore good reason to believe.

i _an, certalnly good reason to hope that by 1976 soc1ety would have matured

Sy

still further and that the Court would acknowledoe this officially by S j§7“f5

~ declaring the death penalty to be "cruel and unusual" according to the

standards then governing. It was this hope that was cruelly dashed by fhe‘

decision in Gregg v. Georgia, the'leading 1976 case.**
Perhaps the Court began to doubt its premlse that a "maturlno

society'" is an ever more gentle soc1ety, the ev1dence on this is surely i

not reassurlnv The steady moderaulng of the crlnlnal law has not been'

accompanied by a parallel moderatlna of the ways of crlnlnals or by a . 

steadily evolving decency in sthe condltlons under Wthh men- around the world
.;Vmust live their lives. Within the short perlod of time in which this book

' was being written, two attempts were.made on the 11;e;of the Amerlcan j.i""{‘i

. President; a former president of the Teamsters' Union was abducted and

probably murdered; a famous heiress was indicted, then convicted for her’
part in an armed bank robbery; two Turkish ambassadors were gunned down;

a daughter of a former Presidernt, himself the victim of an assassin,

_nmarrowly escaped death from a bcmbexplodedin‘a,LORdon streeﬁ;.a Puertd
Rican separatlst group clalmed credit for 51mu1taneous bombings in New“‘
York Washlncton -and Chicago; a Dutch bu51ness man was held captlve bye”f‘
IRA gunm»n who ' threatened to chop off hls head 1f the pollce made any

attempt to rescue him; three or fbur other IRA _gurmen held an 1nnoc°nt

* Trop v. Dulles, 356 U.S. 86, 101 (1958).

** Gregg v..Geergia, 96 S.Ct. &109 (1976). . = = .




: husband and wife hostage in their London flat wh11e their- assoc1ates “tossed

»

;'”" bomhs 1nto London restaurants; Portucuese mobs sacked the Spanlsh embassy,

: twozAmerlcan dlplomats were kldnapped Lebanese prlvate armies: fbught a c1v11-

‘war Jn the streets of’the formexrly peaceful Beirut; the Amerlcan ambassador

;‘to thef‘ country was murdered; the usual handful of political murders were
Acromin‘it'tevd in the Argentine, and the usual number of PLO bombs went off in
k’Jexusalem;'eieven‘persons lost their lives when a teriorist bomb exploded in
' Le,Guar:dia airpdrf; South Moluccan terrorists took possession of a Dutch
' trainuand of the in'donesian embassy; shooting some of the many innocent
| hostages they held; and, to skip over a fe_w Iﬁonths' and mor.e‘ than' a few
.;Siﬁiiar oﬁtrages, the newly-appointed British Ambassador to Ireland was
blown up and Pal@stinian ter;orists seized an Air France plene‘and held
‘ itsb huﬁdi'eds of ‘passengers hestaoe a»t»Kampa'ia airport. A person could be
excused for thnklng not only that the world was becomlng a more savage
place but that the Israeli raid on that airport and rescue of those hostages

. o 7' was almost the only . happy event to make the mnews durlnc thls period. For

once a liberal democracy was seen to possess the moral strength required to

defend itself. That has not often happened lately, which is why it was so
\exhilarating.
V‘L‘j\ ~ And it is moral strenvth or the strength that der:wes from the

ca\lnvs.ctlon that one's cause is 1ust that is required not only ‘to mount
® ope\ratlons aga:mst forelgn terronsts, but to respond in an approprlate |
manner (whlch may mean severely) to domestlc crlmlnals. Those who lack

it w:ta\l capltulate - 1n the one case by paylng the ransom dcmanded and din-
f‘ the othe\r by refusmg ta 1mpose the pumshments prescnbed by the laws - but'

50 U conceallng t’ae fagt nf *hat Capltula‘tlon behmd a cloak of pious sentlments

=
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. What the Warren court saw fit to praise as a "maturing society" is in fact

'with the greatest reluctance, as if they were embarrassed or ashamed, éﬁd

they avoid executing even our Charles Mansoms. It would appear that Albert’

" idea that the presence of a gallows could indicate the presence of a

civilized people is, as I indicated at the outset, a joke. I certainly - o
~me to chance my mlnd was the phenomenon of Simon Wlesenthal. s

.about criminals or, more precisely, the punishment ofecriminals. In a

been right. I dld know that retrlbutlon was held in 111-repute amona

~criminologists. Then, as'I,said I began to reflect on the*work‘of‘simon‘

.‘survlved thefwa; and escaped,lntc the world. Why did he hunt them, and what

The most familiar of these goes by the name of-'rehabilitating' criminals."

a society whose institutions have lost their vitality. As I shall show, our

’

criminal 'justice institutions impose punishment only as a last resort and s

Canus was right when he said that 'our civilization has lost the only

valqeshthat, in a certain way, can justify [the death] penalty.'*

.

What is beyond doubt is that our intellectuals are of this opinicn. The

thouoht so the first time I heard the‘story; it was only'a few years,ago

that I began to suspect that that sellor may have been rlght. What led
Like most Americans, my business did not requlre me to thlnk‘f
vague Way, I was aware that there was some disagreeﬁent concerning the~

purpose of punlshnent-—-deterrence rehabllltatlon, or retrlbutlon-—-but u

I had no reason to decide which was rlght or to what extent they may all have -

Wlesenthal who, from that tiny, one-man offlce in Vienna, has devoted

.1h1mse1f 51nce 1945 exc1u51ve1y to the task.of huntlng down the Nazls who

\i

* Albert Camus ""Reflections on the Gﬁilio;ine,"'in ReSistence Rebelllon
- and Death. Trans. Justln O'Brlen_(New York Knopf 1961) p 220.
h i ‘ ; : A .
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did he hope to accomplish by finding them? And why did I respect him for -
- devotlng his life to this 51ngular cause? ‘He says his conscience forces

hlm "to bring the gulley ones to trial."* And if they are convicted, then

what? ~Punish them; of course. But why? To rehabllltate then, to
incapatitate them, to deter others from doing what. they did? - The answer .-

to me and I suspect everyone else who agrees that they should be punlshed -~ was

7 2:1 'clear:_to pay -them back. And how do you pay back SS Obersturmfuhrer Franz Stang 1;
f V:VSS Unteéstunnfﬁhrer Wilhelm Rosenbaum, SS Obersturmbannfuhrer Adolf -

Elchmann, or someday-— who knows? — Reichsleiter Martin Bormann?
" As the wo:ld knows, Eichmann was executed and I suspect that most of the

' decent, civilized world agrees'that this was the only way he.could be

Py ’ .

‘ﬁ-“e = paid back. _ L S -

,'4/ N . . ‘. . .
“This, then, is a book in support ¢f capital punishment. It could

~be enultled "the morallty of capital punlshment" because as 1 see 1t
: i : * r/

4the argument about it does net turn on the answer to the utilitarian
\questlon of whether the death penaluy is a deterrent but on whethem
3ust1ce permits or‘even requires it. I am aware that the dea“h penalty is
a terrible punishment, but there’are terrible crimes. I am also aware that
‘i‘ ' = ‘"retribution has beeh condemned by scholars for centurles," as Justlce

;‘Marshall remarked in the 1972 death penalty cases and that he also said,

a,/ Y
\\

and sald with some authorlty, that "punishment for the sake of retrlbutlon 5

iife”, o [1$],nottperm1551ble under the Elghth Amendment!';** but Ifam not peISuaded;

* Simon Wiesenthal, The Murderers Among Us. Edited and with an introductory
profile by Joseph Wecksberb {New York McGraw-Hill, 1967) p. 178.

ek Furman v. Georgia, at 344, 345.
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I am, finally, aware that genuinely honorable rien have argued powerfully = _
‘and passionately against capital punishment —the first chapter of this ) o
bock presents a review of their arguments, and I have made every effort o
to present them-honestly-— but, obviously, I diSagree withfthem. « I | ;3;"_'-',',?
should also. p01nt out that I learned soon enough that 11: was lmposs:Lble N
to dlscuss capital crimes without dlscussmg crime in general or capltal‘ ST
punishment without discussing punishmsnt in’ general.
N ~ e



"CHAPTER .ONE ., =~ EEEERESE
. . THE CASE AGAINST CAPITAL PUNISHMENT

1. The Biblical Argument

The firstrﬁan and woman violated God's coﬁmandmenﬁ and were banished
from4péradise. Their firsf—born son killed his brother, and God made him'é*
fugltlve and a wanderer upon the earth, forblddlng the soil to yleld up 1t;
frults to hlm, and put a mark on him, "lest any finding him shculd kill him.,"”

-Vengeance, said the Lord, is mine, and if anyone kills Cain,'it‘shall be taken
.on him sevenfold. 'And Cain went out from the presence of thefLor& and dwelt
'in'fhe land of Nod, on the éasf of Eden." Both homicide and its punishment
aré‘almost as ol& as history, and the.disagreement OVer>ﬁh6'shall impose thé‘
.punishment; and what that ﬁunishmeﬂt should be-fidéath.or banishmen%-:
‘-% ’f‘> . fqllcwed immediately upon the fifsé homicide. | | N
| iIhen Ad;ﬁ’s wife bore him another son, Seth, to réplécé Abél slain By
Cain, and the;generationé of Seth multiplied on the face of‘the‘eérth. With
)i., " ‘  _£hem,.however, went wiékedness,'making the earth corrupt in God's sight, until
JHe réso1ved to destroy it, putting an end to all flesh. But Nozh was a

: iighteous man, '‘perfect in his generations," ;nd God spareé him and his‘family,
e : ,f “and gave him dominion over every Iiving'creature, and hade a covenantiwith,him,l
| . promising never again to destroy the earth wiéh é-flood but, in exéhangejfe- '

“.guiring a reckoning of him. "Of every man's brother will I require the life

—

e, and Qwhnso sheddeth man's blood, by man shall hlS blood be shed; for
Codn thé‘imace~of *d made ﬁ& mwm o it wculd seem, then, that in the eyes

e : of God murder 15 one of th= werst ef Q”

snses beeauss@!-(tﬁ Xill a wan is to

® klll a being fashloned;after Goﬁ f‘,{“,fj L‘ "5}7r”

From.the three sons of- Noah the i _ﬁé’sgrzﬂ& ﬂl%ﬂﬁﬁ on the e&r;hféﬁ

R




- the flood, and, in time, to His favored nation God gave the law, and with it,
‘ _ . again, the specific pronibition of murder: “Thou shalt not kill." God gave
nmen the law, but, in fashioning them in His own image, He also made them

aware of themselves and of their interests, ancl endowed them with reéson,‘ ‘

® : whereby they mlght know good aznd evil, and mrtn passions-—anger, for example,
end envy--and mereoy made it both possible and likely tha’c they mould brea.k =
the law. Perhaps it‘: would be more accura.te.to say that He endowed them with
® these q'u_alitiés and therefore found it necessary.‘co give them the> law’to guide”
. and restrain them. Bﬁt men have never ceased to i kill their own kind. They -
have killed in war, tHEJ’ nave killed in a.nger or ouﬁ of envy for «faln a.nd
® they ha*(e enacted their own lews authorizing them to kill ’ghose ~who violats
the lazws of God or Wha*s they }mderstamd‘to ‘be ’c.‘ne .laws of God. : In ‘tléi‘ng thsse
things—-—-even, it is insisted, the last of thein—-—’cﬁey have Violéf;;tEd Gdci's law
o ’whic‘n forbids all killing of men, even that done under the autthrity_ of 4vlaw,.'
'T}iis'is the fi:rst\a:rgw'ﬁent against. capital punishment; it is f.:irsé; béc;ause
if it is 'acca‘p‘;ed thera need be none other; : S ‘ .
of course, the Biblical texts lésve_ soma, 'cjiov.i‘ot as to this ,‘>to 'sé{gz?the
rléa.st. The question is whether in giving the lay to Moses and the Jewi‘;s;_lg'nation;
‘Gfod also gava then the al.xtnorl ty to ‘pum.sh 1ni‘ract1 ons of the law. God 7 - !
commands us not to klll but. the contem suggests that this commandment, llke
the others forblddln theft and a.dultery, for example, and false tes+1m0ny,
 is addressed to the 1nd1v1dual person rather \}Ehan to the legal c"ommunn‘.y. God

e

was addressrxg the legal communltj, or would appear to have been doing so,

O o)

vhen He said (Leviticus 24:17), "And he that killeth any man shall ’surelt;y be

; put to death," and most emphs,tical]y when He said (Numbers 35:31), "ye shall :

© oo take no satisfaction [or ransom] for the life of a murderer, which is guilty of




-..3" ’ " | ‘ ‘ : , :

v death: but he shall be surely put tpldeéfh;ﬁ Evén so, there haVe’beeh those
‘:‘ w£o argue that these.passages‘arsisusceptible‘to:o;her interpretatitns; the
’ _Genesisipassage k"whoso sheddeth ﬁan!s blood, by man 'shall his blood be Shedﬁ)
"hés been said to be a prediction, rather than an authorization to the legal
community to impose theipenalty of death on murdereis, a,predictioﬁ that
ackndwledges that men will frequently shed the blood of other men even though
they aré forbldden to do so. The other passages are more troublesome f0r the
opponents of capltal punlshment which may explaln why one of 1hem shlfts the
’ raument from uhat the Blble says to what Judaism or Jew1sh law sald. JeW1sh'
lawkcertainly E;ovides for the death penalty. Whoever curses his father or
fmotheriis to bé stoned, for example, and stoned to death if ﬁhe cﬁrses them by
oné,of the special names (of God)"; and the law commands a Jew fo moﬁrﬁ for
. deceased felatives but no mourning is to be observed "for those who have been
¢condemned to death by tbe cou;t...."*i But the argument is made that Jewish law
placed solmany yestrictions on the trial of capital cases that'it'bécéma
'”"v1rtua11y 1mp0551ble to enforce the death penalty."** But virtually imposéible
is not absolutely 1mp0551b1e The state of Israel does not authorize capital
punishment except-—»and the law was-adopted with the éonsent of the rﬂ@igiOus
partles-»for the llkes of Eichmann. o
‘ Some Chrlstlan writers point to Jesus' dec]a1at10n that He had not come
itd abolish the law but to fulfill it (Matthew 5:17), and insist that He
. amplified His meaning when, in verses 21-2, He added that ''whoever kills sﬁall
be‘iiéglé;to judgméﬁt."v This, they say, includes the judgmentlof’capitai
 pgﬁishment. But the text does not say this; Besides, as opponents of the

fdeath penalty say,.Christians shoﬁld forgo qﬁoting "this or that verse," and

i"fﬁ . Thn Code of M11mon16es (Mlshneh Torah) (New Haven Yale Unlver51ty Press,

““1949), Book XIV (The Books of Judges), pp. 150- 1515 163.

S  ;** Israel J. Kazis, MJudaism and the Death Penalty," in Hugo Adam Bedau (ed.) :
g The Deathﬁ?enalty in. Amerlga (Garden City, N.Y.: Doubleday and Co., 1967) p. 172,




. Whoeverldoes this ecannot fall to see tne call for love for a comna331onaie ;

_éoncern with the lives of our féllow human beings. As Jesus sald (Md+thew

| 22:37-9): "Thou shalt love the Lord thy Cod with all | hey heart, gnd.wlmh all

‘unless an overvhelming case can be made out for its power to deter the

%
{
{4z

examine the Blble, and especlallj tne New Testament for. 1ts "total’messagm o

thy soul, and with all thj mlnd. This is the flrst and great c:ammandmento

And the cecond,:Ls llhe wto it, Thou shalt love tnj qelghoor as thyself “ It - st1;;

is arvued,tnat the Christian who follows this commandmentuand models hls -

llfe on the life of Jesus will purge his heart of all thouvnts of vengeance |

H

and-w1ll ask hlmself "Whau can be done Jif anyuQLng, “to redeenm thls man and -

to restove his maimed or brutalized humanity?” ”he Cnrlstlun w1ll know tnat
#Cain as well as Aonl is made in the image of God," end, rather tnan put1xpﬂn '

to death, Christian nations wil de51gn cor*ectlonal 1nst1sutlons wnose

4

L

purpose is to reform o;sredenm the Cains among them.

Yet ChrlSulan churchmen, even in our own time, are d1v1ded on canltal :

-

QUnishment. Asked,by‘a British Royal Commission to;express”thg views Qfﬂthg,

Church, Templeton, Archbishop of Canterbury, said Christizns must oppose it,

commission of murders, and this he doubted; but his successor, Dr. Fisher,'

said it was a quéstion that each man must decide for himself; the Bibiefprovidsd

‘- NO answer. Pe“naps we rust leavn 1t at that, except to polnt oub that hlstorlcally,i

;"But whoso shall offend one of these 1lctle ones whlch belleve in me, lu ,"

7 \1
3l

Chrlstl_n nations senm.to have followed Matthew 18: 6 T, vnere Jesus sa_d'

were Detter for him thau a mlllstone were hanged around his neck and thea

: ' \ G R o
Charlns S. Mllllgan,-"A Protestant s Vlew of the Death Penalty, in Bedau;
~ibid., pp. 177-8, 180.' : S S e
%3 ‘

Sir Ernest Gowers, A Life for a Life? The Proolem of Capltal Punis hmsntr‘
{London: Chatto ‘and ﬂlndus 1956), pp. ho, ha LT T
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he were drowned in the depth of the sea.”" Then, in a passage that Lineoln

‘was to quote in his Second Ineugural: "Wos unto the world because of offen ses!

for it nust needs be that offences come;vbut woe to that man by whom the

offence cOmeth!" Christian nations have not hesitated to be the agents by

3

-ewni hose who offend against those who belleve in Him are nanged DJ the necn,

v ourned at the steke broken on a wheel or (altnoucn not so frequently) drowned

1n;the &epun'o¢ the sea. ln faet the flrst avoWwed and forg nrléqt ar’usent
against. the death penalbty was written by a man who was horrified by the legal

pracsiCes‘of Christian nations. Opposition to capital punishment was born

‘ out of lloerallom, and liber aﬁlsm was horn in the seventeenth century in

 reaction to the politics of‘nomin 11y Chrlstlan Europe and ‘especial ly,

nominally Christian Britai

¢ -

The civil war there begen when Charles I and Archbishop Laud tried to

:fbrce episcopaCy and the Book of Common Prayer'on $he‘Scots; Both.Charles;

™~ 1

‘and Leud were to 1ose thewr heads when they lost the war they began, and the

man who executed then were pious Christians. From among them, or representing

,only too weall one aspecet of their souls, came Titus Oates who told storles

They were

about Popish plotse. /faWSe stories, but because he told them before oubllc

. officials and was belleved nany a Roman Catholic was hanged. Within a Tew

years he hlmself was to suffer horribly for his. false testimony. Since his
offense was not a felony.ln the eyes of thz law but only a misdemeanor, Qates

could not be sentenced to death, 1nstead he was plllorlea, whipped from

LR

Aldgate to Newgate, then, after a two-day interval, whipped ggain—~1700 times,

;accordlng to someone who crunted——from Newgate to Tyburn. Lﬁraculoﬁsly, he

at that time

‘,surviVed thisyand was imprisoned. Those Who governed ;::t::sz:ﬁ:mes were

g , | |
ruled by terri?}e passions. Even the purest and most moderate of men became -

o

e

&

T

o
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their victims: Richard Béxter,'for example. quter had-hean.a chaplain in“the :
k Porliamentary Army, yet he concurred in the Restoration that brought Charles II
to the throne; Charles even offered to make him a bishop. But he complained A

of the persecﬁtion“suffered'by the Dissenters, and for this he was brought~tov*

- trial by Jemes, Cherles' brobher and succeosor. To defend ﬁissenters who»*g‘f“‘
haa/per;ecuted for not using the Prayer Book was itself a.crime,_a libeiécnr—
thé_Chhrch of England.' He wes tried before the,chiéf Justice, Géorgé,Jeffreys,f
by name; and denounced as a rogue, a SChlSFat’Cal Lnave, a mypocrltlc;l v1lla1n
who'hated the Liturgy and "would have notnln butb long—w1nded cant.without:

- book." He was of cogrseléonvicted. At the same time Jaﬁeé’s Scottish »

,parliément enacted a law that punished with death anyone.who ?should preach
a conventicle under a roof or should attend, evtne* asA"’preacher'or,as hearé#;

a conventicle in the open air,"‘ Mén and womén were gut to deéth éimpiy fori
refusing to rénounce their religion and-attend.Episcopal'sgrvices; LHefe is b

Macauley's account of the deaths of two Scotswomen, Margaret Macldchlan and |

|

Margaret Wilson, the former an aged widow and the latter a girl of eighteen: + -

S

They wers offered their lives if the ay would
consent to @bjure the cause of the insurgent , BRI
Covenanters, and to attend the Episcopal = B T R T
worship. They refused; and they were sentenced uO e
be drowned. They wers carriesd to a spobt which
the Solway overflows twice a day, and were
fastened to stakes fixed in the sand, between hlgb.and
low watér mark. The elder sufferer was placed near SR
to the advancing flood, in the hope that her last - B
agonies might terrify the younger into submission. T T
The sight was dreadful. Put the courage of the = e
survivor was sustained bJ an enthusiasm as lofty A TR O o
as any that is recordsd in martyrology. She saw
the sea draw nearer and nearer, but gave mo sign
of alarm, -She prayed and sang, verses of psalms

" £ill the waves choked her voice.: ‘When she had
tasted the bitterness of death she was, by a cruel
wercy, unbound and restored to life. When she ‘came

a
i




to herself, pitying friends and neighbours implored

" her to yield. '"Dear Margaret, only say, God save the
King!" fThe poor-girl, trus to her stern theology,
gasped out, "May God save him, if it be God's willl
Her friends crowdsed round the presiding offlcer.
'"She *has said it; indeed, Sir, she has said it."
"Will she take the abjuration?” he demanded. "ieveri
she exclaimed. "I am Christ's; let me go!' And the
waters closed over her for the last time. "

7"

 This was in l685, ana in the same year Richard Rumbold, sentenced to bqfhanged
énd éuartered for his part in the Earl of Argyle's rebellion against James,
éﬁood'uﬁder*the gibbet and, although too weak to stand unaided, summdned'
. eﬁoﬁgh'strengtﬁTto denounce Popary and tyranny'and'%o‘utter words that
- Jefferson would 1a£er mékeifamous in Amgriéa; “He was a friend, he said, to
yllmzted ﬁon rchy But he nevaer would believe that Provldence had,sent a few
~men into the World ready booted and spurred t§ rlae, and mllllons *=adf

: P "saddled and bridled to be‘ridden '-—to which Jefferson zppended, by tha Grace

WHE g e - e '
of God. ; Mﬁcaulg{'s summary statement on all this deserves to be guoted:

From the commencement of the civil troudle
_ . of the seventeenth century down to the
® .. Revolution [of 1688], every victory gzined
SR : ' by either party had been followed by a
- : N '+ sanguinary proscription. When the Roundhneads
‘ ’ . triumphed over the Cavaliers, when the
Cavaliers triumphed over the Roundheads, when
v ‘ the fable of the Popish plot gave the ascendeancy
®* ‘ - ~ to the Whigs, when the detection of the Rye
House Plot transferred the ascendency to the
Tories, blood, and more blood, and still more
blood had flowed. Every great explosion and

Thomas Bablngton Macaulay, Hlstorz‘of England, (Leipsig: Bernh. Tauchnitz,,i8h9)
vol.-2, ch. 4. » o
SRR V Ibld., cr. Jefferson to Roger C. Welghtman, June 2h 1820° Works (Federal ed.),
d.jn. vol. XII, p. 4TT. “ :
o
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every great recoil of public feeling had been !
, ~accompanied by severities which, at the time,
. " the predominant faction loudly applauded, but
B which, on a calm review, history and posterity
~have condemned,*

- It is not strange that Hobbes and Locke, who lived through much o’){’:‘ this time ,' ’

sought a new foundation for politics and found it in the rights of man, or
that the first and most famous opbonent of capital punishment was a Hobbist.
Perhaps the inost telling_ »argum‘evnt agdinst' a Biblical ca§e for abolishing |

o capital punishment is to be found in the actual practice of those tourtttiés
that claimed tovbe gbverned by princviples derivéd from the 'Bible‘; and 11.15
not inSignificant that t}te Biblical argument does not appéaj: until tﬁese . ; s

countries had been refounded on other prlnc:lples prlnc:lples that are pro~

foundly anti-Biblical. Opposition to capital punishment is a species of
liberalism, but the original thrust of . liberalism was liberty againét ,

theologically excessive regimes. Liberals were usually anti-Christian.

~

“There is, therefore, some reason to believe that those who rely on the

B:Lole to make a case acralnst capital punlshment are persuaded of its 1llega11ty,

1mpropr1ety or urnucesmty mainly by other con51derat10ns.

2. The Natural Publii: Law Argument

o - ' The campaicn' to abolish the death penalty' was begun 'onlyAin 1764

by Cesare Beccaria in one chapter of his unusually 1nfluent1a1 book On

* Crimes and Punlshments and with 1ts publication, Beccarla achieved instant

.i : fame belno hailed throughout Europe, invited to Parls by the Abbe Morellet and .

pralsed by Voltaire as the flrst man to apply the pr:mclples of the new
phy51ca1 and moral sciences — the prlnc.lpleS of the Enllghtenment-- to’ G a8

o crime znd its treatment.

* Macaulay, op. cit‘., vol. 5, ch. 15.
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. His refurms required much more than a rev151on of a crlmlial code- they
‘ _‘ *’rv.:tcequlred a new order o*’ state, a state founded on mnew prlnc1p1es and a state .
A from wvhich the church's 1nfluence would be excluded. There are three classes’
- - of virtue and vice according to Beccaria, the religiOus,‘which are derived from
‘ : A "‘:re‘veblatic’m; the naturaly, which are derived from natui*al law; and the politiéal,_
t ",6i conventional, which are derived.”from the expressed or tacit compacts of men,"*
vThgy neéd ﬁot be in contradiction, he says, but what . is derived from one:need
e not be derived ~:'Erorx‘l another; and, more to the poiﬁt he is about to make, what

is enjoined by one is not necessarily enjoined' by the others. His point is

xthatithe; law should enjoin only what is derived from the third, ''the expressed

or tacit compacts of men,“ and he thinks that enlightened men will not make a
“tacit compact ratifying all the laws of Moses, for example. He makes an effort

to conceal the implications of this, and thereby to avoid proscription by the

S *

~.
-

0 ~ . Church, by disingenuouslry‘ declaring that since he is going to speak only of the
third class of virtues and vices, he cannot be said to adopt principles

. "coni:rary either to natural law or revelation”'** but, of course, the Church

was not deceived, and would have been unusually obtusn to have been deceived.

In-é._ later chapter Beccaria says the latvs, and only the laws, form "the basis
. of human morality,"'*** Wi'se governments do'not punish "wholly imaginary crimes,™
o rbm. neither do they toleraté "fana\tlcal sermons' that diSturb the public
‘tra‘nqulllty. Wlsé\ governments aliow c1tlzens to do anything 'that is not contrary
: to the laws, without having to fear any other 1nconvenlence than that which ‘may result
. e from the a.CtZl.Qnylt581f"; theflav':s of a just state w:.ll. be bullt on selff-interest, the
;\\ * Cesare Beccai-ia, On Crimes and Pumshments (In‘dlanapolls The lerary of

-«  Liberal Arts, 1963, Henry -Paolucci trans.), p. 5 7
o ** Tbid. T EER
s Tpid., p. 4l.

e
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only solid foundation, and not on false opinions 6r the false idea of utility,

s

that causes men to ignore present interests "in order to strengthen distant'
ones.” In fact, the wise government will see to it that men will nbt.be

dis racted by .imeginary things, because the "more respect men have for thingzs

beyond{the laws, the less can they have for the laws themselves. This,,hei _j‘

says, is a principle from which the "wise administrator of public happiness
mey draw useful consequences'; and he adds coyly that he would expound them
himself, except that this would take him "*oo far from [hls] subgect..u But

- -

his meaning is clear enough without this furthe“ expositic n; as he?says in.his

penultimate chapter, the laws should not be concarred w1un 1ndlf¢erenu acts"~

chief among which is heresy, which he disguises behind the lzbel, Ma particular‘

kind of erime."” The wise government will not punish its Margaret Maclachlans

and Margaret Wilsons. By teachlnw its ecitizens to "fear the laws and fear

these religious entnus:.asi.s

nothing lsa,' it will rid'ltself of those who would nunlshf%eaa; and, 1ndeed
~

~

rid itself of the likes of them. In a word On Crimes and.Punlshmﬂnts calls for'iﬂ

the liberal state, and the liberal state requires, to use the term made

.

popular in our day, a massive decriminalization. The Church put the book on

the Index librorum vrohibitorum.

In the preface, or‘epistie dedicatory, to the seé%ﬁd edition of the

- book, Beccaria complains that a good part of Europe in the éighteenth centu:y'

was still living under laws thut were “"the dregs of utterly barbar0us‘céntﬁriés"
and were unfit Tor the men of his time. They ought to avail theémselves of the

scientific discoveries that had recently been made,ispecifically of the

discoveries made by the new political science, which is a science of sovereignty.

+ h . s

"mbid., pp. 78, 67, 88, 81, 84, 86, 9. - - 4




and the pbwers apprdpriaﬁe to it. The natural ?ondition.of ﬁen is.one'of .
‘complete liberty; but it is = liberty "renderea useless by éhe uhcertainty
‘of -preserving i£">in the state ofvnature, which, he says echoing’Hobbes,ris,
 "a continuai,statg of war.”ie To preserve as much of it’as possible, men
sécrifiée a‘port;on of their iiberty to" the s&?efeign power they create by
~ their agreem ent one with‘another and endow this sovereign\with ﬁoyers, inciuding
fthe,power to make laws and to punish their infractions. ; ) .
He beg}ns his chapter on the death penaltylby denying that the sOveréigﬁ
‘is endowad with’the power to impose.the punishment of death, ana herg he,aeparts-'
,rgaiééily from Hob£és.%* "What manner of right," he asks, "can men attribute
to themsalv=s to slaughter thelr fellow b91ngs?" ‘None at ali, he answers;
certalnly none that derives from the contract "from which soverelgnuj and
tng 1aws derive.”  From thls contract, or tha agreement each'man makxes with
ivthe others to y%eld a portion;éf.his nztural liberty, comes the geﬁerél ﬁili,
and fhé general wgil ié nothing but the "aggregate of barticular wills." And
‘tﬁg}e never was a man "who cén have vished to'leavebto other men the chéiée of
‘,’killing’him." Such a power was never haunded éver to tﬁe-sovefeign;’it could

not be handed over to the sovereign because no man has the powerAiﬁ the first

place, he says. WMo man is entitled to tzke his own life; therefore, he cannot’

as

. REN
entitle another to take it from him, or for him.
. ~ ' w<® '
This legal, or natural public lawf argument provoked a response by a famous

¥ ) ‘ . o
Beccaria, On Crimes and Punishments, p. 1l.

#it , ' , . Co
Hobbes, Leviathan, II, ch., 21. "And therefore it may, and doth often happen
in cormonwealths, that & subdect may be put to death, by the command of the
sovereign power. . . " '

wax . . o : ;

Beccaria, .On Crimes and Punishments, p. 45.

*k**Natural ‘public law is the doctrine according to which rights are

- assigned to the "“sovereign" on the basis of natural law, and this assign-.
ment is understood ‘to be valid or legitimate regardless of time or place,

- See Leo Strauss, Natural Right and History (Chlcago~ The University of
f_Chicago Press. 1953),;pp. 190 192y o - S




pu;iilic f;d#‘philosopher, Kant, in the first part of his rfle‘tapkgfsic: ol iJIOralé:

> SRS . ...the Marquis of Beccaria, moved by sympathetic
® ‘ sentimentality and an affectation of humanitarianism,
has asserted that all capital punisoment is illegitimate
He argues that it could not be in the orl@ nal civil
contract, inasmuch as this would imply thai. every ons
of the people has zagreed to forfeit his 1ife if he murders
P ' ~ another (of the people); but such an agreement would

‘ : be impossible, for no one can dispose of his own llfe.

But, Kant continues, no one suffers punisoment because he has willed it
3 ! >

® it is impossible to will to be punished because if what happens to someone is :
"willed" by him, 1t cannot be a punishment.  What the criminal wills is the

punisnable action, that is, the crime he volun‘{:arily rcoﬁmits. Bececaria
Q@ - confuses this parson who, as ‘su’o;} ct, is punlsna:;le o7 tha p=na1 lﬂw, mta

" +

the juridical person who, as a legislator, or “colegislator,” is author of 'bhc.
é

penal law. These are two persons, Xznt says, and Beccaria confuses them. The

“ o person wno gives hir<elf laws is not the same person who obeys them.

S’clll ‘if we ilgnore the Kantian perspective in whlcn/// \\1:\, appropriate

7N
: to sneak of the {two persons of man and redurn to he Hobb(aan ;gerspn\ctlve
= \ /) -
- ) \
e in which Beccaria wrote we must concede ‘that Beccarla is not alfogether vrro*zg

to insist thet there is no rlght in the sovereign 'i:.o take a citizen's life.

.Lf c1v11 society is founded on the natural rlght of sell-presnrvaulon, it can

L '"hardly demand from the individual that he resi_gn‘ that rigat. . by submitting
to capital punishment," as Leo Strauss puts it.. Hobbes concades as much
Wnen he S‘B.ja that 2 man who is Jjustly and legally condemnea to aea.tn nev°rtn-=less
. | ' . N |
The Metaphysical BElements of Justice (Library pf Liberal Arts, 1965. Ladd; t‘ra.ns.) 5
pp. 104-5. 7 | E = e L o
e Leo Strauss, Netural Hig ht and History (Cnlcago Fhe Unlver51ty of Cu.cago Press,gj

11953), p. 197.

-
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retalna the rlght to defend blmself 1ndeed he retalna the rlght to k111 hlS‘
’ guards or anyone else who would prcvent hlm from escaplng In concedlng this,
‘Hobbes admits that there is an 1nsoluab1e‘conf11ct between the rlght oflthe

'Severeign (wh0~represents the will of all) and the natural rlght of the 1nd1v1‘ual

to self-preservation, "This conflicf,” Strauss says, 'was solved 1n‘the splrlt,
Toa . v o, N
if‘ageinst the letter, of Hobbes by Beccaria,‘who inferred frem the absolute
' Primacy;of‘the right ef self-preservation the necessity of 'bolishing'capital
punishmeqt,"** 7It‘was‘soived against the leeter of Locke: "Political power,
;;heﬁ, I take to be a right of making laws with penalties of death, and
‘censequentlyfall lessepenaltiee....”*** It was solved against the letter of
‘Rousseau: "How can in&@viduals, who have mo right whatever tovdispose of their
‘, own“lives,.yet convey this non~-existent right to the sovereign?”’ He answers
that the. quesLlon "looks dl;fléult only bec au5° it is badly put." Hisvansﬁer
to the question correctly put is that the purpose of the social contract is
,thefpreeervatieh of the contracting parties, and he "who.wills this en& willé'A

" the means also,.r,"****' It was solved against the letter of Montesquieu,

whom Beccaria acknowledges to be one of his teachers: "But in moderate

* Hobbes, Leviathan, II, 21.
** Strauss, Natural Right and History, p. 197.

**%* Locke, Second Treatﬂse of CLVll Government ch 1.

EELE Rousseau Soc1a1 Contra ct, Book II, ch. 5. See also Book IV, ch. 8.

&
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governments...no man is bereft of life tilf(his ;ery~c0untry hasbéttacked him o
_—an attack that.is«never made without 1eavingvhim allvpossible‘means of
making his defence."* It ﬁas solved against the 1et£ef of even John Sfudrt
,'Mill, one of the great mames in the liberal tradition to which‘Beccaria'
vbelongs.** Indeed, no¢poli£ical philosopher before ‘or after Beccaria,
.with‘thé'qualified exception of Bentham, *** has opposed tﬁe death

penalty as such, although some have

* Montesquieu, The Spirit of the Laws, Book VI, ch. 2. See also‘
Boock XI, ch. 6 o

#% Mills's views on the death penalty are contalped in a speech delivered
~in the House of Commons on April 21, 1868. Parliamentary Debates , 7
(House of Commons), 3rd series, vol. 191 (London: Cornelius Buck,
~1868), columns 1047-1055. : ‘ !

**% Bentham wavered on the issue, flnally coming out in opp051t10n.
See Jeremy Bentham, The Rationale of Punishment. The Works of
Jeremy Bentham, ed. John Bowring (London: 1843), vol. 1, pp. 525- 532.

W
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opposed its imposition for some (in fact, for most) crimes.

.

Rather than to rely on Biblical exegesis, Beccaria wéuld abolish

o capital punishment by building a political order that does not recognize the
relevance of the Bible and, not to speak periphrasticallj, derives from
prinéipies that are incorpatible with the Bible. Like fhe maﬁ who establisned
the tradition of which he is a part, Beccaria recogniies that life iﬁ the re:

,libeiai state, like life in thé state of nature, is only too likely to be
"solitayy, poor, nasty, brutish and short.”  Whether pargdoxiéal or only
‘sgemingly 50, the politics of»nominally Ch}istian Europes was not one of'peace,
loﬁe or compassion;‘on the contrary, it was a politics of'crﬁsades, religioﬁs
P 'r ' wéré; religious civii wars; of persecution,‘prdscriﬁtion, banishment,'hanging,
- drawing and quartering. It was a politics not of love-~it‘made'a mockery of
Christ's adﬁonition to love 5;5'5 neighbors as oneself—ébﬁt of hate; it gféd

..755' _ not heroes but martyrs and, their complements, tyrants. In men like Titus

Oatas and George Jeffreys, who bragged that he had hanged more traitors thean

"Marc Ancel in "The Problem of the Death Penalty," in Beilin, Capital Punishment -
(Mew. York: Harper & Row, 1967), p. 257, claims that Thomas More, inm his :
. Utopia, opposes the death penalty. He is mistaken. Utopia is a dlalogue and,
: 1ike those of Plato's on which it is nmodelled, it is made up of spesches by
‘ cheracters and in specific settings. The argument agzinst the death penalty
J is “advanced in Book I by the character, Raphael, to an English lawyer and in
® Lo the presence of a cardinal of the church, the Archbishop of Canterbury. Without
S at all entering into kore's meaning, it is enough to say that Raphael, a
Tew pages later in Book I, praises the penal laws he observed in the country
R © of the "Polyerits," and these laws imposed the death penalty for various crimes.
e . In Book II, Rephael describes the laws and the "wise and good constitution™
.. of the Utopians, among whom, he says, he lived for five years. Those laws
o | - prescribe, e.g., that those who are guilty of adultery and, having bheen
R . pardoned by the Prince, relapse, "are punished with death." More's teaching
A cannot be wnderstood from these speeches zalone, but if Ancel refers to one
R speech, he is obliged to take account of the speeches that contradict that
one.
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all his judicial predecessors together, it inspired and used the meanest

and ugliest of .the passions. "Dost thou believe that there is a God?"
Jeffreys msked Alice Lisle, ”Dost thou believe in hell fire? . .'.‘ShOW me

a Presojtgrlan and I'11 show thee a lying knave. . . . Oh blessed Jesus!

What a generation of vipers do we live among!"

Let the prisoner be burned
alive that wvery afternoon. All this from the bench; from the Chief Justice
soon to become Lord Chancellor, the highest law officer of the realm. No

wonder men were led to seek relief in a politics that made selfipreservation.

the first of the rights of men. Professor Sellin recognizes the role played

o

in this by Bececaria when he says that "since the publication of Crimss and
Punishments, the struggle about [the death Qenalty] has been one between
ancient and deeply rooted beliefs in retribution, atonement or vengeznce

4 Y

on the one hand, and, on the other, beliefs in the personzl value and dignity
- ‘;é . 5 . . . -

of the common man. . . ."

e ~ 3% |
3. The Argument Respgctingapicnity of Man

3
*

- .‘(
Beccariz deplored the impression caused by the spectacle that attended

public executions; a barbaric practice, it could only provide an example of

:barbarity made more pernicious by cldthing it in the formalities and SOlemnities

of law. This was provad by the behavior of the mobs witnessing the spectacle, :

s i
[

but nothing said oy Beccarla in his thematic treatment of the subgect L i

approaches the description provided by Mandeville, erting in 1725, of the

scene attending the progression of the condermed man from Newgate to TYburn$

the place of'execution in London:

)
. . ‘ hi
o I3

T&orsten Sellln, The Death Penalty (A Report for ‘the Model Penal Code Project
of the American Law Institute, Pnlladelphla, 1959) B, lS. ' i :
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At last, out they set; and with them
a Torrent of Mob, bursts thiough the Gate.
Amongst the lower Rank, and working People,
the idlest, and such as are most fond of
making Holidays, with Prentices and
Journeymen to the meanest Trades, are the
* most honourable Part of these floating
Multitudes. - All the rest are worse. The
Days being known before-hand, they are a
Summons to .all Thieves and Pickpockets, of
both Sexes, to meet., Great Mobs.are a .
Safeguard to one another, which makes these S
Days Jubilees, on which old Offenders, and
all who dare not shew their Heads on any
© other, venture out of their Holes; and they
resanble Free Marts, where there is an Amnesiy
for all Outlaws. ALl the way, from Newgats
+to Tyburan, is one continued Fair, for Whores
and Rogues of the mezaner Sort. Here the most
zbandon'd Rekehells may light on Women as
shameless: Here Trollops, all in Rags, may
pick up Sweethearts of the same Politeness: And
there are rnone so lewd, so vile, or so indigent,
of egither 8=x, but at the Time and Flace aforesaid,
they may find a Paramour. . . . How you see =z Manm,
- without Provocation, push his Companion in the Ksnnel;
and two Minutes after, the Sufferer trip up the
other's Hesls, and the first Aggressor lies rolling
in the more solid Mire: And he is the prettiest
Fellow among tnem, vho is the least shock'd at =
nastlnbss, and the mos* boisterous in nis Sporits.

Such a scene-~and this is only a sample of Mandeville's description-—-is a

iravesty of the law and its putative purposes: the most debased citizens

.

disporting thehselves on the occasion of the killing of one of them, while ke,
& ) : )

NP . . - . "
fbrtlfled oy 11quor,»str1kes a pose of false courage, shaking their hands and

Jo nmng in thnlr revelry. t would be hard to imagine a more inhuman scene,

“or one so lacking in the dignity that ought to attend human affairs——and all

this promoted by the offices of law. It is not by chance that in the course

- of time it«became necessary to hide executions from the public's eye. Men

Bernard Mandev1_le, An Enqulry into the Causes of the Freaquent Executions at
T{b (Loadon, 172)), p. . 20.

7



cannot witness the lopping off of heads or the ‘breaking or stretching of necks
wvithout becoming less human as a result. What, asks Beccaria, are the
sentiments of each and every man about the dezth penalty? "Let us read them

in the acts of indicnation and contempt with which everyone regards the B

# . . . s en o
hengman. . . ." It was an outraged public that, in our own time, Tinally -

e

3 3 - - ' “":7; . AN ; > ) y - ) :
succeeded in forcing the authorities to conceal the hangman and his woxk behind -
o ‘ ) R : s
the forbidding walls of institutions; but the effect/of this concealment was.

to prolong the practice of capital punishment.

Albert Camus makes much of this point. Not only do modern western societies .

conceal their executions behind walls, but they conceal the horror of executions

;(.,_ney

behind the euphemisms employed to describe the practice and its victinms.
spezkx of the “condemned paying his debt to society" and refer to him as the

"patient"” or the "interested party.” In this way Afords are empbied of their

. . i .
meaning and the imagination allowed to,/sleep. Gﬁif'

: 7 ) . 4 ;
machine [the guillotine], made o touch the wood and xteel and heer the sound

NN

of a head falling,Athen public imagination, suddenly awakened, will repudiate
both the vocabulary and the [death] penalty.” To the extent that this is
possible, his words force us to touch that wood and steel and hear thab sound.

Considers

Instead of vaguely evoking a debt ,
that someone this very morning paid society,
would it not be a more effective example to
remind each taxpayer in detail of what he
may expact? Instead of saying: "If you
kill, you will atone for it on the scaffold,”

*Beccaria, On Crimes and Punishments, p. 50. = .

Alvert Camus, "Reflections on the Guillotine," in Resistance, Rebellion, and
Death (Hew York: Alfred A. Knopf, 1961), p. 177.. Translated from the -
French with an introduction by Justice O'Brien. L e e

w3
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e " wouldn't it be better to tell him, for
purposes of example: "If you kill, you
will be imprisoned for months or years, torn
between an impossible despair and a constantly
renewed terror, until one morning we shall slip
into your cell after reroving our shoes the
better to take you by surprise while you are sound
asleep after the night's anguish. We shall fall
on you, tie your hands behind your back, cut BN
with scissors your shirt collar aad your hair
if'need be. Perfectionists that we are, we shall
o ‘ ‘bind your arms with a strap so that you are ,
i forced to stoop and your neck will be more accessible.
Then we shall carry you, an assistant on each side
supporting you by the arm, with your feet dragging
behindg through the corridors. Then, under a night
.sky, one of the executioners will finally seize
you by the seat of your. pants and throw you :
horizontally on 2 board whils another will steady
your head in the lunette and a third will let fall
- from a height of seven fest a hundrsd-and-twenty-
pound blade that will slice off your nead like a
115 . M . .

razor."” , B L

- He then insists that we read the testimony of attending physicians as +to the

flow of blood, the contraction and fibrillation of the muscles and even the
. ™. i .

~.

"blinking of en eye in a severed head. His purpose is not to recreats the sort

ad'y

of debasement that characterized the executicns at Tyburn, dut rather; by
appealing to our most humane sentiments, to cause us to blanch 2t the sight
,of‘cruelty, to seeithe penaliy of death for what it. is, and thereby to

hesten the dsy of its abolition. He would have the Frerch government erect

the guillotine on a platform in the Place de la-Concords and inviféWthe public

- as witnesses, and televize the ceremony for the benefit of those who cannot

attend in person. Then the public, made more gentle by life under the libveral

and"libéralizing regimes that_have governed Western men since the days of
Tyburn, will demand sbolition of the practice; then the public will reject the

counsel of the "retentionists," whon Arthur'Koestief calls the "hang-hards,"

e —
Tbid., p. 182,
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whose appeal is only to "ignorance, traditional prejudice and repressed

22,

eruelty." Capital punishment, it is said, has’alwawé been aésociated'with
barbarism, and when it is exhibited to the civilized men of our time, théy 
oowill aﬁoiish it as inconsistént with their ideas of "the sanctityvof life,‘the 
dignity of man, and a hﬁmane criminal law."*§ They will, ﬁi£h.Kbestler,'
see thé gallows as ngt merely a machine of death bUﬁ *the oidest and mpst
obsgeneisymbol of that tendancy invmankindvvhich drives it:tdwards‘moral Sélf44‘

destruction.”

It is necessary that the American Cons titution forbid thefinfliction'

of cruel and unusual punishments; such a p rovision is feaul*ed by the pr1nc1pl°s'

on the basis of wnich the éountry was built. vaarallsm almed at the relief
of nan's es e‘on this ;arth-énot the estate of one man or the astate$ of a
favoreduclass, but of all men~—and it reqﬁiréd a greéter respéct fdrlinaiviﬁﬁalf
autonomy and, it is insisﬁed,vdignity. The eétéblishment of the Uhitédusﬁates‘
: ~. ' ' ) o : ‘ -
vas a mil=stoné in the groyiﬁg civilization of the world; as the motto on k

its Great Seal still proclaims, it was & novus ordo seclorum, & new order of

the ages, and as such it Vould because it nust, abollsh all trac°s of the

¥ 3o

wnid -+ lands. ;
vbarbams"l uha’t 1n the past ‘disgi:ace'd'to'o many / Toe barbaric punishments

of the past—-' anlsnrents which inflict torture, auch as the rack “the thumb-,
screv, the iron boot, the stretching of llﬂbs, and the llhe —— re not only

painrul'but, as Justice Brennan points out, to be cqndemned'because "they

* i ‘ s , e L
Reflections on Hanging (London: Victor Gollancz,_Ltd.;‘l956), p. 16k,

Mlchael Meltsner, Cruel and Unusual The Supreme Court and Canzual Punlahmenu‘
(K&V)Vork' William Morrow & Co., Inc., lQTh), p., 181,

N
*"Koestler, Refléctions;dn Hariging, pp. 7-8.

©O'Neil v. Vermont, 1kl U.S. 323, 339 (1892).

&




+ (Lexington, Mass.: D.C. Heath and Co., 197h), D. XX

o 20 -

trea%umemberseof the human race as nonhumené, as objects to be tdyed with and
: , T ! ‘
- ais carded, They are, therefore, cruel,aﬁd unusual in the sense of the‘
:. ‘econstid utlonel clause beceuse that clause recognizes "that even the vilest
A ’ . ’ .

- criminal remains a human being possessed of common human dignity." It
grants no leave to the terrible desire to lnfllCu paln oy to witness tha ~ 
torments suffered by‘other human beings; it Torbids punishments that ars
degrading to the dignity of human belngs, degrading both to‘those who éuffer
tqem and to those who inflict and witness them. And 1t is insisted that the

. Penalty of death belongs in this category-of forbiddan pﬁgishments, for,

. -

vhatever the method of execution, it degrades victim and executioner alike.
What sort of a person is it who ‘

/ willingly chooses to be the hengman? Who, in our day, willingly chooses
to witness the performance of, his grisly work?

Finally, who, in our day, opposes the death penalty? The answer given

"isg eminent jurists, criminOIOgists, theologlans, academicians of a variety of
, : ~

. {7 ‘~dISClpllneS wor 1d famous men of letters, and the American Civil Liberties

Uhion, the HAACP Lecal Defense Fund the American Society for the Abolition of

#i% ‘
Canltal Punlshment and Citizens Ageinst lLegalized Huraer, Inc.‘ - Who, in our

day, fgyors it? The answer given is the brutes, the ignorant and the fearful;

- 9, s - s s x . ' . .
to fayer it 'is to reveal "doctrlnalre, dogmatic, unempirical, and irrational
convigtions immune to any argument. This, it is said, is characteristic
of the police who insist that, however harsh or even inhumane, it is the only

punishment capable of deterring murder.

‘%Furmaﬁ V. Georaias‘hOB U.s. 238, 272-3 (1972).

Lo

See, e.g., Meltsner, Cruel and UnuSual;'pﬂ 181...

e ,
Hugo Adam BRedau, "Foreword " in Wllll&m J. Bowers, Executions in America

-



4. The Deterrence Arpument®

criminal from inflicting new ihjuries on . . citizens and tb deter others

-from similar acts.”"  Incapacitation and deterrence are the ends and, to the
extent possible, mildness should characterlze ‘the means of ach1ev1ng them. SRR

‘Severity--or as he puts it in the following chapter, 'eradations of“intensiﬁy"

beyond vhat is needed '"to deter men from committing crimes”--is unjust; and he
is of the opinion thsat, otr the whole, criminals cgn'be’déterre&.by the threat
‘ . . ; s

of pupnishments much mllder than those belng imfosed. The death pe nalty vas

being imposed for a varlety of crlmas and, in hlS onlnlon, lu was unnecessany,

even for the most awful of them. - A long prison sentence-—if_necessa:y, a.

Ywhole lifetime . . . spent ih servitude and.pain”-—is sufficient to deter,

and.mqau is sufficient to Qator and no more is just. Upable to prova tha+

imprisonment is a~suf€101enu deterrent--he kas ertlng long befbre the tlme

of emnlrlcal soclal science-<he p01nts to countrles wnerv, for a“timeg the

death penalty was not imposed, and he was satisfied that;the murder rate had

The purpose of punishment, according to Beccaria, "can only be to prevent

not increased there. In this fashion, Beccaria originated the most frequéntiyf -

used arzunent acalnat ‘the death nenaltj, namely, that Wt 1s unnecessary.

He did not begin with it--he began witn the argumént that civil
éoc1ety was not autno*lzed to take ﬁuman llf?-—but he‘used it to buttress His
case. In 1toelf the argument is' not compelfigd-Q;}practlce mlght be unnecessarf
- and yet be 1nnocuous—-A ~-out uhen comblnnd with the argument conCﬂrnlng
the 1llegallty of the daamh penalty, it acqulres consmuerable force., Police‘
are employed to prevent the commission of crlmes and to catch crlmlnals, and

if prosécutors, eriminal trlals prlsons and executlons are . employed only to

=

Beccaria, “ On Crimes and Punishments, p. 42.
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“but resort to it in order to meet the assertion of the "retentionists" that- .

o
¥
n
N
H

prevent further offenses by those we eatch up in this system and to deter

~ othero, and 1f these purpcses can be as readlly aCCOlel yned by prison terms

4

assEby e/ecutlons, tnen the caue fox aoolltlon would seem to have been madg.
T ,-,‘3‘ ;

Soiln our day +the abolitionists do not begin withithe‘dgterrence argument,

i

’7 \;L !

“death is the only penal J sufficiant to deter heinous crimes, esnecwally irder.
If this can be shown not to be true, the case against abolition vould seen
to have’ bnen destro red. The abolltl s have dovotcu a good de=al of energy

yﬁo the task of demonstra tlng that the deach pnnalty ¢stﬂnecessary, thau, when

wéighed with the possible alternatvves~-for e ample life merlsonﬁénu—-lt nasA
no differsntial effecf as a deterfenf.

HMost studenés of the question have been persuaded by social sciegce
studies that "ﬁhe ineffectiveness of the death ?enalty as a deterreht ﬁé

murder has been' demonstrated convincingly." The point is made that the rate
. ; \\~‘ . '

of homicides varies from pluce to place and from time to time, but that the

1im@os'tion‘of the death penalty ratner than a Lonﬁ—term.prlson sentence is
not a factor in tnesn varistions, or, at a minimum, has not been shown to be

a factor. To this the abolitionists have tesdified in hearing after hearing,

-

trial after trial, and investigation after investigation. In what is surely

the most influsntial study of deterrence, a study cited favorébly by a number
of govérnmental'commissiéns, here and abroad, Thorsteg Sellin compares the |
homicide’rates in contiguous s£a$es, some with and some without thé death
penélty; and finds no significant differences among them in the number of
homicides per lOQ,OOO popuiation. He then examihes the murderirate within

»

wWiiliam Bailey, "Murder and the Death Penalty," The Journal of Criminal Law
and Crlmlnology, vol. 65 (Septemoer, 1974), p hlb. :
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single states before and after abplition_of'thg death.penalty, and agqin'

finds no difference. He concludes that "the death penalty, as wve uée i‘b,

exercises nd influence on the extent or fluctuesting rates of capital crlm»s.

1 .

Other socisl scientists have found similar results. Taey have tested the

retentionists' proposition that the death penalty is a superior deterrent

. to life imprisonment for criminal h011c1d , and, even if it cannot be said

that the proposition has been disproved, it can be said that it has not been
. . / -

confirmed; in fact, ome authority insists that it has been "disconfirmed" by

P
o
b

the uniformity or consisteacy of the findings ouollsned ‘this is sufficisnt

to support their case for abolition: to deter e¢riminal homicide it is not

nescessary to resort to this ancient and barbaric practice. vertneless it

bears repeating that however much the modern debate on capital punishment,has o
s :

focussed on the deterrsnce issue, the-aboliticnists do not rest their case on
their findings that show it has no differential deterrence capacity. Victor

»Gollanez makes this point as well as any of them:

4

If T believ=d the opposiie of what I do
believe; if 1 believed it establishad,
beyond the DOSSlDlllpj of a doubt, that
the death penalty 1s prevantive of nurder
as nothing eise could be: if--I am anxious
. to put v case in as extreme a form as possible,
s0 that novody can misundsrstend me~-if I felt
certain that abolition would immediately be
followad by a startling increase in the numbers
. " of purdsers: I should still say. and say with
~undiminished conviction, that the most urgent
~of all tasks which confront us, or could

w5

Thorsten Sellin, The Death Penalty, A Report for the Model Penal Code Project
of the Arericen Law Institute (Philadelphia, 1959), p. o3 His conclusions
have been stated in a more guarded fashlon elsewhere. = : ‘

_Hugo Adan Bedau, "Dntetrence and the Death Penalty: A Recnnéideratidn;ﬁ ;
Journal of Criminal Lav, Crlmlnology and Pol1ce Scmence,«vol 61 (1970),
pp. 5ho-T. : o ~ T
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‘confront any people that had a care for

~religious or humane values; is the ending

of capital punishment.* — ° ‘

5.. The Constitutional Argument

o

We Americans have debated the mdrality and neceSSify of the death

- penalty throughout almost the entire period of our experience as a nation,

~and, until 1976 when the Supreme Court ruled in favor of its constitutidnality,*¥

it had'been debated among us in constitutional terms, which is mot true elsewhere.

The Elghth Amendment clearly and expressly forbids the 1mp051t10n of "cruel and

B unusual punlshments," a prohlbltlon that applies now to the: states as- well as

punishment.

to the national government, and, it was argued, the death penalty was such a

L

It is, of course, incontestable that the death penalty was not regarded as
cruel and unusual by'the men who wrote and ratified the Amendment. They may

have forbidden cruel and unusual punishments but they acknowledged the legiti-

"macy of capital punishment when, in the Fifth Amendment, théy’provided that no

person "shall be held for a capital . . . crime, unless on a presentment or
indictment of a Grand Jury,' and when in the same amendment they provided that

no one shall, for the same offense, "be twice put in jeopardy of life or

llmb " and when, in the Fifth as well as in the Fourteenth Amendment they

forbade, not the taking of life, but the taklng of life "without due process
of 1aw." We also know that the same Congress which ppoposed the'Eighth

Amendment also provided for the death penalty in the first Crimes Act.*** Even

*Victor Gollancz, Capital Punishment: The Heart of the Matter (London: Victor

 Gollancz, 1955), p. 7. Italics in original.

**Gregg V. Georﬂia, 96 S.Ct. 2909 (1976).

#¥%1AR Act for- the Punlshment of Certaln Crimes Agalnst the Unlted States,"
1 Statutcs—at Large 112 (Apr11 30, 1790)




Jeffer”on favored the death Denalty for murder and treason,: and Washington,;

desplte poverful entreatles, could not be perpuaded to commute the daath
sentenceflmposed on Major André, the British officer and.aby 1nvolved in
Benedict Arnold's treachéry. So the death penalty can be held to be-cruel

and unusual in the constitutional sense only if it has somehow become so in-

B

the passage of time.

-

Until recently the Supreme Court had invalidated punishmsnts undér'
‘fthis clause only on the ground of inappropriateness: in 1910, the Court;held'
. : 1

it to be inanprouriate and‘therefore cruel to sentence a man convicted‘of .

fraudulent practlcas to fifteen yeavs 1mprlsonmenu at hard.labor and o be

chained, wrist to ankle, durlnn-twelve years oi this sentence, and %o be

: #i o ‘ o
permanently de prlved of some of hls c1v1l rlgnos. In a sense, this means

that the Eighth Amendment ragquires the punishment to fit the crime. But-

this is not the. only respect in ¥hich a punishment may be cruel and unusual:
Y .

., . ¢
. - B

some punishments are intrinsically so, irrespective of»the»trimes for which
’they are inflicted, and would have been so regarded.hy'the authors of the
Amendment. Drawing and quartering and disemboweling serve as examoles ostuchf
punishments; But tpe fact that such punishments were oncé u§ual shows tﬁat
opinions of cruel and unusual vary from place to place and time. to time. A
practice‘that was once acceptable even in America—-eérfcropping comes to minarfis" "ﬁ 

‘pProbably 5 ,
unacceptaola today. In 1958 the Supreme Court recognized this when ;

, . , : . S R
it held loss of citizenship to be a cruel and unusual punishment. . Hot only -

* ‘ R ; : '

Jefferson, "Outline of a Bill for Proportioning Crimes and Punis hment " The ‘
Papers of Thomas Jefferson, ed. Boyd (Princeton: Prlnceton Unlver51uy Press,
series in progress), vol. 2, pp. 663 L, , ,

‘e

Weems Vo Um.ted Stg.tes, 217 U.S. 3k9 (1910)

R Tron v. DulTes, 356 U.3. kb (1958) Ay PR | : ; Lk
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aid it so hold, but it said that the meaning of cruel and unususl depends

4

on "the evolving standards of decency that mark the progress of a maturing

diety." Surely, it is argued, hanging or electrocution or gassing are, in

T
s

. by i . . . . *
“our day, regarded as equally cruel, if not more cruel than expatriation.

Is it not relevant that the American people have insisted that exscutions belv

carried out by more humene methods and that they not be carried out in public

and tnat the penalty beiimposed for fewer and fewer crimes, and that juries

‘have suown a tendency to refuse to convict -for capital crimes? In these ways

the people are merely demonstrating what has been true for centuries, namely,

. that, when given the opportunity to act, the average man {as opposed to Judges

. - Lo . ,
and vindictive politicians ) will refuse to be a party to legal murder.

. One of the familiar facts about English juries during the period’

when the death sentence was mandatory for scores of felonies was their tendency

~to g0 to great lengths to aveid having to conviet for a capital crime. IT,

N
for example, it was a capital crime to steal properfy valued at LO or more

shillings, many a jury solemnly and shamelessly set a value of 39 shillings
on property worth much more. -The willingness to accept a defense of insanity
is merely one of the ways modern juries accomplish the same end. Perhaps the

most interesting illustration of this uneasiness in the face-of the death

‘penaity'is the ancient privilége of benefit of clergy. This privilege.had

2 history in England that extended from the earliest time for which we have

. reéorgs up to the year 1827, when it was finally abolished by.Act'of Parliament.

* ‘ : o ' '
~Arthur J. Goldberg and Alan M..Dershowitz, "Declaring the Death Penalty
Unconstitutional," Harvard Law Review, vol. 83 (June 1970), pp. 1787-8.

.

Y

T3 R p - - RS :
Koestler, Reflections. on Hanging, p. 27 and passim. -
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At the time it originated all feloniles except petty larceny and mayhemfcarried " : o

the death penalty at common law, but clerics in orders could be tried only

s

. in ecclesiastical courts which were not authorized to impose the death penalty

for any offense. In the course of centuries, not merely the eclergy——the TR

habitum et tonsuram clericalem—-but their lay assistants and then anyone.wno.

-~

could read and finally, in tha eighteenth century; everyone, ﬁas»eligiﬁle’tc‘.
claim the privilege. As migat be~expecteé, this development was paralleled by
ancther,according to which more and more offenSes were made "non—clergyable";‘
still, throughout most of English history ”bene@it of clergy" served to moderaté

ar
3

- the common law's excessively sanguinary schedule of punishments.

The fact of the matier, or so it is alleged, is that Americanvjuries =~ e n

‘have shown an increasing tendsncy to avold imposing the death penaliy except

3

on a cerfain class of offénder, who are distinguished not by their criminality‘
but by their race or class. Justice Douglas emphasized this in his opiﬁion,
.in the 1972 capital punishrment cases. "One searches our chronicles in vain
for the execution of any members of the afflusnt strata of ﬁhis*séciety,”'hé
said. féhe Leopolds and Loebs are given prison'térms, not sentenced to‘death;"ﬁﬁ
The facts in those éases seem to bear him'oui. William Furman entéred a’private
‘house at about two a.n. intending to burglarize it.  He %as qarrying a gun. |
VWhen '2ard by the head of the househoid, Wiliiam‘Micka, a father of five

children, Furman atiempted to flee the house. Unfortunately, he tripped over
something on’the Eack porch and his gun discharged; hitting Micke throﬁgh o

closed'qéor and killing him. He was quickly apprehended., then tried end = ‘  ;'71:

.

)

“See the account provided by Sir James‘FitZJames_Stephen,,A HiStory of the‘Crimiﬁal‘ ‘
Lav of Enzland, (London: 1883; New York: -  Burt Franklin, n.d.), vol., 1, pp. 458-478.
- ’ . ;) T R : ) : o Y

)

Furmen v. Georpia, 408 U.S. 238, 251-2 (1972).
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con&icted. The statute under which he,was.conéicted authoriied, but did not
‘m¢ndate, the death penalty when the killing océurred in the course of
commlutlng a felony; fhe Jjury, empowered to choose‘betvepn ueath and llfe
1mnr1sonment, chose death. In the second case, Lucius Jackson, an escaped
'bbnvict; entered the house of a 21-year-—-old woman after her hugband nad left.
fbr Work;.ﬁgscovered'by her‘iiding in her baby's closet, ne threatened ner

with a scissors and demanded money. A struggle ensued which she lost. Holding

the scissors to her throat, Jackson then raped her. Georgia law at this tinme,

:§1968, permitted the jury to choose between the death penalty, life imprisonment

or "imprisomment and labor in the penitentiary for not less than one year nor
more than 20 years." The jury chose death. In the third case, Elmer Branch,

a 20—year—old Taxan, entersd the house of a 65-year-old widow while she was
aslee‘§ holding‘his arm agaiést her throat, he raged hei, then stole what
1little mSﬁey he was able to finq in the hevse. Texaévlav provided that a
pe;son cgnvicteé\bf rape should be punﬂéhed ﬁy deatp or life imprisonmént or
ilﬁprlson ment "for anj’term of years not léssbthan five." Onece again, the
jury chose to impose the deatn penalty. Such ars the facts in these three
cases théﬁ reached the Supreme Court in i972. In thg 1ight of ihe‘sentences
v impése&, hoﬁevér? the salient facté were fhese: all three offenders were‘
black and all three victims were white. Death sentencss are imposed not outﬁ
of a hatred of the crimes compitted, it is said, but out of'a hatréd of blacks.
Of the 3859:persons'executed in the Uhitgd States in the period 1930«1967,
2066, ér 5& percent were black.* More than half of the prisonerS'now under.

_sentence of death are black. In short, the death penalty, we have been told,

' may have served" to Leep eupec1ally southern blacks "in a n051t10n of:qxbjugatlon

S

. Sourcebook of Criminal Justice Statistics - 197k, p. 516.

s
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and suosernence. That in itself is unconstitutional. - :

1“ )
‘ . 6. Conclusion

ff ?% ' In the 1972 cases only two of the nine justices.Ofgthe Supreme Court

e ) rgued that the death penalty as such, and regaidless of the manner of its
imoosition, is a violation of the Eighth Amendment. 5ustice Brennaﬁ was persuade&% ‘;;

: | by what he saw as the publlc s growing reluctance to impose 1t that the l | |

° : reje@tion of the death penalty "could nardly be more comp;ete vflthout bec;oming
a‘osblu’ce."% Yet, on the basis of his own evidencé 1t is clea,f that the A’.méﬁc'ican‘

_people have not been‘persuaaed by the arguments againsﬁ the death’bena;ﬁy‘and‘

that they continue to supi:ort it.forégg@_ eriminals——so lémg a_.g it .\';@]s c‘arrieéli

_out privately and as painlessly as possible. At the very time he was wmtlng |

. : there were more than 600 persons on whom Americans had i;mpbsed the sentéilce‘v.‘

. | of death. He drew the conclusion thaﬁ the Ameriéan peogle had decided’tha.’t

capital punishment does not comport with human d::.gnlt_,r and 1s therefore unconstl- s
tutional; but the facts he cited do not support this conclus*'on. This may

explain why his colleague, Justice Marshall, felt obliged te take up the

| argurent. ‘ | | | -

*

- Marshall acknowledged that the public opinion polls sljow that, on the

, * e
vhole, capital punishment is supported by a majority of the American psople,

Wllllam J. Bowers, E*{ecutlons in America (Lex:Lng;ton, Mass. : D.C. Hea.tn and Co., el

o 1974), p. 165. .
. (

% v ) ) » ’ .
Furman v. Georgiay at I 300. ; '

\

Varlous Gallup nolls, conducted in 1936, 1966, 1969, and 1972, show support . = -
Y for capital punishment by 62, 42, 51 and, finally, 57% of the American pecple, .
SRR = A Harris poll conducted after Furman v. Ceorgia showed 59% to be ‘in favor, R

o - See Heil Vidmar and Phoebe Ellsworth, "Public Opinion ‘and the Dea.th Penalty,"

Lo Stanford Law Beview, vol. 26 (June, 197&) pp. 12h5«127o :

e
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but he denidd the validity--or the ”utlllty —~of aocertalnlng oplnlon on ‘this

o

suoject by 51mplf polling tho people. The pollo ask the wrong questlon. It

L eI

-

iz not a questlon of whether the public accepts the death penalty, bUb whetne" 5

‘the public, when "fully informed as to the purpooes of the pnnalt and its

' 11ab111u1e= would find [1t] shocklng, unjust, and unacceptable."”

~In other words, the question with which
we must deal is not whether a substantial
= proportion of American citizens would today,
S : if polled, opine that capital punishment is
barbarously cruel, but whether they would find
it to be so in the light of all information
presently available.”

This information, he said, "would almost surely convince the average citizen

FR

that the death penelty was mnwise. o« « o " He conceded that this citizen

4

might nevertheless support it as a way of exacting retribution, but, in his

R o

view, the Eighth Amendment forbids "punishment for the sake of retribution;”

~besi"as,,hé said, no one has ever seriously defended czpital punishment on

retribubive grounds. It has been defended only with "deterrent or other similar

tneorias.” TFrom here he reached his conclusion that "the great mass of gitizens"

~would decide that the death penalty is not nerely unwise but also "immofal and

11

therefore unconstitutional. They would do so if they kne§$what he knew, and

what he knew was that retribution is illegitimate and unconstitutional and

-~ that the death penalty is excessive and unnecessary, being no mOreucépable than

" but it is persuasive," he said. Thus, the death penalty is cruel and unusual

ey

life imprisonment of deterring the crimes for which it is imposed. He conceded

that the' evidence on the deterrence issue is not "convinecing beyond all doubt, a
- HNEHR

“Furiion v. Georg;a, at p. 362.

X% _ :
‘Ibid., at p. 363.

Ibid. at pp. 343-k.

kNP

e

Ibld., at pp. 358~9 - S f;v? ;a‘f. IR ‘ ' ;Q_?.h.a; e



-31- )

puniéhment because the American people ought to think so. Shortly afﬁef;thiSf‘
thirty-five states enacted new statutes authorizing the death penalty for
- . [T .
certain crimes.
. in our time. It is a policy that has almost no arﬁiculate supportersyin thé

intellectual comm’: Qty. The subject has been vigorously debated and 1nten51vely

]
ke

investigated by Suate after state and country after country——Callfornla‘and
.Connectlcut Texas and Ulscon51n, and many others Brltaln and Panada, Leylon » 
and "Burope"; even the United Nations, and, of course,uvérlous commlttees;of
the Congress of the United States*—~and,'am§ng those villing £o testify and
publish their views, the abolitionists outweigh the "’re‘ceritionists" Both in
nunber and, with significant exceptions, in the klnd of authorlty that is i
recognized in the worlds of science and letters.’ Yet the Harrls poll reports"

59 percent-of the general population to be. in favor of capltal punlsnmant and
%%
that pr0portloq 1s~—at this time, at least~-1ncrea31ng.
Such a phenomenon cannot b2 attrlbuted to the structure of Amerlcan

‘ KR
SOclety, indeed, there is good reason to bejleve tbat in those countrles where

capital punishment has been abollshed by law or allowed to langulsh.ln practlce,f,

-this has been dome in the face of evidence that the majority of the ;people 7
favors tﬁe penalty. In 1907, Canada, with a population so 51mllar 1n “the
rele ant respects to the Amerlcan, suspended the death penalty for five (and

7',‘

1n 1972 for another five) years but this was done by'a free vote in the

House of Conmons, S0 that no party could falrly be hela respon51ble fbr the

% ,
These are all.llsted in the comprehen51ve blbllograpny prlnted in Willlam
- J. Bowers, Executions in America, pp. 403-452.

A recent Fleld poll, taken after capltal punlohment had been Judlclﬂi 1y
abolished in California, found that the proportion of ‘Californians favcrlng
+ it had 1ncreased to 7& percent. (ﬂew York Times; March 20, 1975, p. h? )

_This public support for capital @unishment is a puzzliné féct,,especially
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-ﬁf' ~measure by ithe voters; and there was ' considerable public clamor for its

'reinshitution. It had been retainﬁd as a penalty fOr‘those convicted of

~the government h@o computed the sentences of everyone gull Ly of these capital’
offenses. do ons has been executed in Canada since 1902 - In 1976 the
" Parliament adopted leglslatlon abolishing the penalty for all crlmes yet

]

the Solicitor General, the cabinet official in charge of the administration

of ju ti)e; aﬁd?who has said publicly more than once that ne would reéign
rathar than sign a deatn warrant, admittedvthat a r&e%né gzzay commissichedA
 %y‘h§s‘office discloéeé that 80 percent of a national sample of ﬁhe population
® }a§ored capital punishzn’erit.* Britaih abolished 1% provi‘sionall:,r‘ in 1965
| w{;and'u;condi tionally iu 1970 but it was done in a private bill end at a time

wnen T9 percent of the British p=ople were in favor of retaining it or "expressad

: their-uncertainty on the abolition question.” The bill's sponsor had no illusions
" dabouu an¢1nv with public support; he said that mattérs of llfe and déath
R, : 'should not be decided on. the basis of opinion expressed ‘on the street corner |
.».-: . ) ’ . 3 H * ' . o : 4 A
iy ' or in a club or pub.” Similarly, in Canada one.of the Solicitor General's
;adviso*ﬂon the issus insisted that "uninformed or irrational public opinion is
= not a justification for bringing back the noose,” gpd'he went on to characterize
‘ those who want to bring it back (which is to say, 80 percent of the population)
as likely to be "insecure . . . severely brought up, and . . . maladjusted
' SRR ‘ '
R 'SOClally .
0 A : ‘ » ' P
G \ These'various publics szem to be unpersuaded by the deterrence argument,
“ . ¥ ' . - _ij T : ,
ST Toronto Globe-and Mail, April 1, 1976, p. 1G.
L

i N ' , ' o ‘ ’ 4
‘Solicitor Gemeral of Canada, Capital Punishment. . . . (Ottawa, 1972), p. 3.
e S J T : B T SRR

Toronto Globe and Mail, March 11, 1976, p. 9. Wlthln & month the Sollc1+or
S - General lound.lt advisable to say publicly that ‘the views of his advisor were nob
;.’”‘ jf, necessarlly nis v1ews; and the advisor hlmself found it adv1aaole to moderate

his charges agalnst public oplnlon‘

,(Toronto Globeang Mall Aprll 8 1976 )

»
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or!uo rega“d it as 1rre1evant Lhey seem to be OblLVlOUw to the po 31b111tj
that innocent peoole mignt be (and on’occasion have been) executed they
"fﬁnow hothing about the natural public law disagreement between Beccaria and '

- AR

3 they surely do not share “the' opinion ﬁhat executions are contrary to

Cod's commands; indeed, they seem to display the passions of meny a Biblical--
character in their insistence that, guite apart from all these'CQnsiderations;‘
rmarderers should be paid back. In fact, the essentlal diflerence between the

Dublic and the aoollulonwsts is almost never discussed in our time, it has

s

o do with retribution: the publicrinsists on it without using the worQAand
the abolitionists condemn it whenever they mention it.
They condemn it because it springs from revenge, they say, and revenge

is the ugliest passion in the human soul. - They condemn it because it justifies -

V

-punishment for the sake of puhishment alone, and they are opposed to punishmenth
- that serves no purpose beyond inflicting pain on its victims.k Strictly'speaxinb,

they are‘oppose&'to punishment. They nay,’ like Beccarla, sometimes soea& of

- life irprisonment as the alternative to~execuulons, but they are not in fact

: R : o Jag ' . ’ !
advocates of life imprisonment and will not accept it. «Homicide can be deterred -

i .
e Ve N L TR U 0 X3

they say-— or 1mply The 1976 Canadian

draa dwe o wimes e o el

by much milder sentences,

1

law calls for mandatoryylife sentences for first-degree murder,

~ but not mandatory life imprisonment; there is the possibility of

parole after 25 years. But that too was seen‘as too harsh" another'

“(

section of the .- law’ allows the p0551b111ty of parole after 15 years.

‘ iney condemn retrioutlon because they see - 1it, rightly or wrongly, as.
the only basis on which the death penalty can he supported and to klll an

offenuer is-nou‘only unnecessary but precludes the pOSsibility of reforming

See espec1ally Charles L Black Jdr., Capital Punishment The Innv1tab111ty of
Caprlce dnd Mistake - (New York: W.W. Norton & Co., Inc., 197h).

._**The avnrage time now served in the United States for f1r t degree'
murder is ten years. See ‘Twentieth: Cengry Fund Task Force on Criminal

Yf'~SenLenc1ng, Fair and Certain Punlshment ’New York: McGraueHill, l975)ﬁ_f
p. 55 notéi This ds also the- sentence frecomended by the:%askﬂf'orce-

e 57 f»s». e e
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‘him, -and reformation is the only civilized response to the criminal. Even

© murderers—~indeed, especially murderers-—are capable of being redeemed or

of repenting their crimes. Canus tells the story of one Bernard Fallot, a
menmber of a particularly vicious gang that worked for the Gestapo, who adnitted

having committed many terrible crimes. P o “

Public opinion and the opinion of his

Judges certainly classed him among the |

irremediable, and I should have been

terpted to agree if I had not read a

surprising testimony. This is what

. Fallot said . . . after declaring that

he wanted to die courageously: "Shall

I tell you my sgreatest regret? Well, it

is not having known the Bible I now have

here. I assure you that I wouldn't be where

I nov am."” )
What is accomplished by killing this man? To kill him may satisfy the public's
-desire to wreak revenge on him, but no good and much harm ié,accomplished by
“giving,vent to Auch passions. Besides, to kill him is to waste another valuable
human life, a life that in the»futurg would surély be devoted to good works,
ﬁdt only should he not be‘killed, he should not be imprisoned. The elimination

of cépital punishment must be followed by the elimination of all punishment

for the sake of punishment alone; only when the law is purged of the punitive

. spirit can we solve the crime problen.

" Though capital punishment was a coatradiction
to the chosen methods of nineteenth-century penology,
~which had revolted against violence, that peénology
still accepted the necessity of exacting retribution
from criminals. Present-day penology, by contrast,
~puts its emphasis not on retribution, nor even on
deterrence, but on renabilitation. It combats crime

P

7
4

F B .
. Camus, Op. eit., po. 2212,
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by such reformative and essentially nonpunitive
means as probatien and psychiatric help in and
out of prisons. It seeks eventually to replace =
o ' the old concept of "the punishment to fit the
. erime" with a quite new notion: "the treatment
to fit the criminal."™

Hot even a murderer deseryes to’be punished. R
. The goal of tﬁe abolitionis£§ is not merely fhe’elimination of capital

punishment‘but the reform or rehabilitation of the crimingl,kéygg.if he is a

murderer. The public that favors capital pﬁnishment‘is of the opinion that

the nmurderer deserves to be punished, and does not deserve to be treated, even

if by treatment he could be rehabilitated.

A

: :!
N o ﬁ

- Punishment (New York: H.W. Wilson Co., 1961), p. 128.

Giles Playfair, "Is the Death Penalty Necessary?" Atlantic Mbnthiy,ﬁvol.

200 (September 1957), pp. 31-5; reprinted in Grant A. McClellan, Capital




CHAPTER II

v -

THE DZATH PENALTY AYHD THE SPIRIT OF REFORM

(7

Beccaria was the first criminologist, insofar as ne was the first

‘man to devote his attention exclusively to the study of crimes and punish-
ments and their reform. He was the first criminologist to argus openly
against. retrivution and to reduce punishment to deterrence, and is credited

with being the first to argue that imprisonment is a proper mode of punish-

- ) ) " *L ) . . 4 .
ment. It was Beccaria who promised with respect to crime and punishment in
particular what the Enlightenment promised in general, a solution to a human

nronlem tased on t“h discoveries and technigues of modern science. As I

4

© indicated in the previous chapter, Thorsten Sellin, ons of Beccaria's most

"distinguished successors in the field of criminology, acknowledged his
significant contributions to the cause of reform when he said--and here I

quote him in full-—that Since.Beccaria"

the struggle gbout [the death penalty] has
been one between ancient and deeply rooted
beliefs in retribution, atonement or vengeance
~on the one hand, and, on the other, beliefs in
the personal value and dignity of the common msn
that were born of the democratic movement of the
elghteenth century, as well as beliefs in the
scientific approach to an understanding of
<the motive forces of human conduct, which are the
result of the growth of the sciences of behavior -
during the ninesteenth and twentieth centuries. ‘ : .
If these newer trends of our thinking continue S '
‘undisturbed the death penalty will disappear in . s - :
o all the countrles of Western culture sooner or : - - 5y&:
1ater. '

® j ‘
Richard R. Korn and Lloyd V. McCorkle, Crlmlnology and Penology‘(lQOO), p-. hoS

% e : ;
Tnorsten Sellin, The Death Penalty (A Reuort for the Model Penal Code Project
of the American Law Ins tltute, Phlladelphla, l959),p.-15




¥ hatth

~:Beccaria went to Paris and Paris was the acknowledged capitaiiof;the‘

Enlightenment and, therefore, of reform; he knew Voltaire, lMorellet (who

ez,

irgediately translated his book intb'French), Diderot, d'Alembert and Baron   *‘f

‘d'noloacn, a young deputy named Robespierre was to spealk eloquently agalnst__

the death penalty in the 1791 Constituent Asoenolj, quotln? chcarla time and
again;T bvut, considering tne fate of reform in the French Pevolutlon (lt 4':'5~f é‘ﬁ

suffices to recall the thou;ands sent to the newly~1nvented &ullTOtlne by Robesolerre),
it was not strange that America should Be the place where the principles of
the new science of crimes and punishments should fi¥st be applied. In a

very real seunse America was the first new nation. As Hamilton observed in

the Tirst of the Federalist Pepers, it hed been "freguently remarked that

it seems to have been reserved to the veople of this country, by their conduct:

LI 3

and exarple, to decide the important question, whether societies of'men are

realiy canaole or not of establishing good governmvnu from refleculon and ch01ce,
\\ .
or whether they are forever destined to depend for their political'constituﬁ

Lyl
‘

". The Constitution was . L ratified in . g

.tions on accident'and force.
no small part due to Hamilton' s eIforuS' and whether nis Qoubts were stllled4;
by the success of his advocacy is of no concern to us here:A the experlment
in,self;govérnment was launched, and‘launéhed;on éhe princiPLES df the'rights/ 

of man; there would be no national religious establishment, and Jefferson

and Madison especially acted to disesteblish the state churches, thus gding'

far to'atcomplish onsa condition of Beccaria's "decriminalization“; the Fifth
Arendment forbade the use of torture, as well as prov1 1ng other nrotectlons

fbr those accused of crlmes,band the country surv1ved,a dliflcult first decade .

()

Marce1lo Maebtro, Cesare Beccarla and the Orlglns of Penal Reform (Phlladelpnla, i
Temole Uqlver51ty Press, 1973), p. 153 - B P SR » §f
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- and ﬁhé péopie}prospered. Iﬁ»was ohly to be expeéted tyat the American '
- people would set out to cofrec% ﬁhe widelvarie%y o? mistakes made—-in many
~’césés? innocently-~3y their less fortuna%e,predecessors. This "new order
,,of theVAgés' prov1d¢d a sebtting congenial to reform movements and was
' characterized by great expec»atiqns.‘TAmerlcans had built their governmeht.
iitself oﬁ!the solid foundation provided by the new scienge of:poln‘.’ci(:’s,,’i
iaé Hamilton said—ethis time in the ninth Federalist--and some of,theﬁ were
v;ﬂéonfidgnt‘that once they were rid of the bféjudipes, habits and "mistaken
"reiigiéus opinions" inherited from a less enlightened age (the phrase is

N

\  Edward Livingsﬁon’s, used in his proposed criminal code for Louisiana), they

RS

, Wduld bu11d a society that would be.a model for men everywhere. As David

B

g . . * ‘ - - “ ‘
Brion Davis has pointed out, the movement to reform the law of punishments
5 ‘, . : ) : , i ) :
- and to abolish the death penalty was only one of the causes that  captured
- the attention and engaged the passions of many Americans during their first

. .years as a nation:. Along with it were the antislavery, temperance and feminist

movements, for example, and‘they wvere all to flourish and at least one of them

to succeed.

1. The Invention of the Penitentiary

In the Americen colonies, as in England, prisons were not understood

‘to'bé'an "ordinary'mechanism of correction," as-David Rothman puts its  the

criminal codes of the eighteenth century prov1ded for fines, whippings,

“mechanisms of shame" (stocks, the pillory and public cages), banishment and,

-

all~too,freguently; the gallows. ‘In pre-revolutionary New York, for example,

David Brion Davis, "The Movement to Abolish Capital Punishment in America,
' l?87~%961," The American Historical Review, vol. 63 (October, 1957),'p.;23.

Dav1d J. Rothman, The quCOVer of the Asylum Social Order and Dlsorder in

. the New Republic (1971), p. 6.

mwﬂn%
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more than 20 percent of all sentences handed dovn by the Sugreme Court

& ) o .
were death sentences. Like the English, Americans did not know what to

do with their criminals,.except to do what they had always done, but earlier.

oty
than the English they set out to find a better way. A new nation, estabtlished

«.

on new principles, seemed to be the "ideal place for enacting Beccaria's
principles "

»

as William Bradford said in 1793, and he vas not alone.in thinking

= %
L»the death penalty to be unnecesgary in Anerlca.

The movement to abolish capital punishmsnu in America and to reform

ﬁhe law of punishment was initiated by Dr. Benjamin.Rush in Philadelphia in

'_.h

1787 in a paper delivered the house of Benjamin Franklin. ‘The raform
movement could have begun under more auspicious circumstances, or perhaps

~ it would be more accurate to say, under more favorable auspices, only if it
sk . B N N ]

could have attracted the active support of the leading Founders; but these

sober men held themselves aloof, ' perhaps because they thought the cOnstitutionéi e

\ . @t : : . B i
provisions met the case. S8till, Rush himself was a signer of the Declaration

of Independence, Pni1ad=lpn1a was the city in whlcn the Constitufi on was
written, 1787 was the year in which 1t was wrltten, and it would be supnrerugaugry

3

to detail Franklin’s various contributions to the nation's founding. (rranklln
did not, howev_i, favor abolition of the death penaity. )
'Philadelphia was also William Penn‘s c1tj‘of brothorly lowe,' the home

of the Quakers, inveterate reformers, who would not have supported the

"Ibid., p. 51.

Wllliam Bradford, An quuiry now_far tha Punisnment of Death is Nec°ssary ins-
Pennsylvania (Pnﬂladelphia. Dobson, 1793)
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Constitution without the assurance--privately given -~-that Congress possessed

f" < ;the authority (or afier Januarytl l%OB, would possess fhe authority) to
‘!’7 | | 'abOlloh slayery, and who made/; practice, buglnnlnﬂ -with the First Congress,
; to petition Congress to set about this business. The colony's first
édnstitﬁtion Penn's "Great Act" of 1682, had effected a significanﬁ reform
’of the criminal law by abolishing the dpath penalty for all crimes excepc
g ' premedltated~murder, and it was only at the insistance of the Crovn that, on
* the occasion of Penn's death in 1718, the ”intolerant'énd sanwuinaryksystem
' of‘théAcommon law of Englahd?** was reimposed on the colony. .Pennsylvania
restored the reform.in 179h, after independence, and in tﬁe spirit of Pemn
began thé ta;k of reforming the whole of the criminal law.
Rush's first call for abolition of the death penalty was part of
.»"An Enguiry into the Effecfs ;f Public‘Punishments Upon.Criminals and Ubén
‘.‘ . ‘Society." In this paper, and evén more markedly in his lTQh naper devoted
solely to capltal anlsh¢°nu, Rush showed the 1nIlu9nce of Beccariz. While
‘he did not succeed in hav1ng the daath penalty ab011sbed.10r gll crlnas, his
-' : first paper ledvlmmedlately to the founding of The Phlladélphla Sociesty for
k Mleviating the Miseries of Pleic Prisons and, in 1790, to the establishment
‘of the world's firsi penitentiary. Here Beccaria's mlldPr punishment vould
. - be inaugﬁrgted, a.nd here prisoners would be housed 1n‘condrb1c>ns that met

the standards of John E wérd, the great Englisk prison reformer. In addition,

it was to be a penitentiary, a "house of repentance," as Rush called it, a
v .

See Walter Berns, "The Constitution and the Migration of Slaves," Yale Law

Journal, vol. 78 (December, 1968), p. 203. Benjamin Rush made the same
ass umptlon.

[}

E : - BEdward Livingston, "The Code of Reform and Prison Discipline," i n Complete
- Works of Edward Livingston on Criminal Jurlsprudence (antclalr, N.J., Patterson
Smlth lQod ed. ), vol. 1, p. 508.
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place “”or the cure of the diseases of the mind." Wlth thlu, the reform
movement took on a character that marks it to this daj. -

The penitentiary was seen as an alternatlvp—to the punishments 1mpoged

‘ ~

in r1to¢n—~dcauh and banishment--as well as to the Amerlcaq oractlce of
inflicting public punishme nts in the form of the whlpplng'posb, the plilory,
the stocks and what Rush saw as degrading public labor. (His particular'
target was the so-called "wheelbarrow law" which reguired persons convicted
of felogies to perform work on the streets of Philadelphia.) ‘For reasons

to be’explained shortly, Rush saw the primary purpose qf’puﬁishﬁént to be
reform of the criminél and, quite obviously, the penalty of &eath was leﬁsﬁ

calculatad to achieve this. For scmewhat similar reasons, he rejected banish-

ment; not only was it "next in degree, in folly and in cruelty, +to the punish-

é

ment of death," but it deprived socisty of thc advantages that derive from a

‘man's love of kindred and country, to Rush a natural passion that could be

rekindled in the héart of every criminal. And public punishmep®: he saild,

m—~at

W

is cal culated to have =z d leterious effect not only on those who -suffez"
it but dn those whov . obsarve it. ‘

Reform of the criminal cannot be achieved by sﬁbjeéting him to pubiic ;
display and disgrace., Tﬁe infamy attached tb it destroys his sense of shamg
aﬁd his reputgﬁion, and having lost these, he héé nothing left fé lose in
society; the likely effect is +to harden his criminal propensities and to insﬁill
in him a desire‘to revenge nlmself on t«“ soéiety'whose laws subjected him to
this treéﬁmeht. Besides, being usually'of,short;duration,'a public p&gishment

produces no changes in body or mind,of the sort needed to reform the habits‘

¥

of vice. ‘It'is said that public‘punishment, by striking terrob‘in the hearts

of those who observe it, deters them from committing'crime55  Not so, says Rush. -

o .



In the first place, it fosters'foftitude.%ﬁ‘thé crimiﬂa1:(and this is said
7to bé éspecially true in the case of publié executions*), who is then ‘admired
by thé crowd,fand it goes withoﬁ% saying — for Rush, at least-— that
criminals should not be admired. But this is only part of thé story. The,
- sight of the criminal's suffering is calculated to prpvdke‘sympathy for;.‘
‘him; but, forbidden by the law (and their good character.which has been
deVeIop?d‘by the law) to'sfmpathize with criminals, this sympathy is
“’ﬁféndef;d gbortive,"iinsofar as it is deprived of an object to which it
can attach ifself. The effect of this—*-orfgi Rush ﬁaintainS'm;is positively
harmful to society. ''The principle of sympathy after being often opposed

by the law of the state, which forbids it to relieve the Qistress it |
cdﬁmiseraéés will cease to act altogether; and from this defeét of action,
and th° habit arising out of it, will soon lose its place in the human

breast " People will then come to view with 1nd1fferenpe the misery

of WidOW5; ornhans,’the naked and the sick, as ﬁell és‘the misery of prisoners—-
and.what is worse;than all, when [this] the sentinel of our moral faculty is

removed there is nOuh’nG to guard the mind from the vnroads of every DOSlulVe

This natural sénsibility, or natural moral sense, must be klnd_od and

cherished; from it comes the cbligation to love "the whole human race'; but the

%See, e.g., Bernard Mandeville, An Bnouiry into the Causes of the Freguent
Executions at Tyburn (London: 1725). iandeville suggested that nmuch of the
intrepidity displayed on the gallows was due to the liquor consumed by the
condemned. The solution was to deprive him of. this source of his seeming

_ strength and also of all sustenance save bread and water. "When we had
‘seen an half- starved Wretch, that lobk'd like Dsath, come shivering from his
Prlson and hardly able to speak or stand, get with Difficulty on the slow
uncomfortable Carriage; where, at the first Rumbling of it, he should begin
to weep, Qnd as he wént, dissolve in Tears, and lose hlmselx‘ln incoherent

: Lamentati&hs. .t (P, hS). And so on. This wonld be likely, he suggested,

. to have a salutary effect on observers. -Mandeville's favored solution was
to carry out exacutions in private. ‘ ' “

DR SRR : i '
~ Benjamin Rush, "An Enquiry . . . " in Two Essays (The Philadelphia Prison
- Society, 1954), p. T. Yo . SR
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sight of the criminel, instead of exciting pity, may excite indignation and

‘contempt, and this will extinguish a portion of this universal love. - And if =

the sight of the criminal does not proyoke contempt—--which may be the case
with other criminals or with those who are.too young or'innoéent to understaﬁd
that the punishment follows'a crime--his being puhished will appear. to be an .
2rbitrary act of_cruelty“ Tnis may 1ead the obsarvers to commit such écts
against their fellow citizens. The effect, then, is to remove "the natural
obstacles to violence and murder in the huwan mind."

The same analysis of the moral senéibilities,that,gon&emned puﬁlic

punishments.pointed to the solution,; punishmwent inflicted in private:

Let a large house, of a construction agreeable
to its design be erected in a remote part of the

stata. L2t the avenue to this house be rendered difficult

and gloomy by mountains or morasses. Let its doorss

be of iron; and let the grating, occasioned by

opening and shutting them, be encreased by an echo ..

from a neighboring mountain, that shall extend and -

continue a sound that shall. dseply pierce the soul.

Let a guard constantly attend at a gate that shall W

lead to this place of punishment, to prevent strangars

, from entering it. Let all the officers of the house

¥ be strictly forbidden ever to discover any -signs of

" mirth, or even levity, in the presence of the criminals.

To encrease the horror of this abode of discipline and
misery, let it be called by some name that ishall '
import its design.” .

Its remoteness, its forbidding secrecy, the unknown length of timé.to which

criminals were to be confined in it, and the unknown character of the

3y

punishments to be inflicted within its walls, are best-calpuléted,to "diffuse
terror thro' a community, and thereby to prevent crimes."

Children will press upon the evening fire in
~listening to the tales that will be spread from
' I e

<y ’

* * B KK . ) )
~ 'Ibid., p. 10. . ¥
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this abode of misery. Superstition will add
t8 its horrors, and romance will find in it
ample materials for fiction, which cannot fail
of encreasing the terror of itsg punlchmaqts.

*

"it.came to be called the penitentiary. Istablished on the progér principles,

it would make other forms of punishment unnecessary; it would not only detex
erimes by sStriking terror in the hearts of the people, br* it might also effect
the‘reform of the criminal. ZEven the crime of murder has its "cure in moral
‘» |45

‘h“.f ui'and phJSIC influence.” Properly conceived, pun shm nt would consist of

”bod11j pain, labour, watchfulness, solitude, and silence," in varying degrees

] apprdpria.te t6 each ¢lass of criminal; but this would be combined with

® et regular instruction in the principles, and obligations of religion." Prisoners
were to be penitents.‘

. The spirit in which thege reforms were proposed is nowhere better dis-

® played than in the following sentences:
o o : ~.
s AR If the invention of a machine for facilitating
o o : ~ lebour, has been repaid with the gratitude of a
. IR , country, how much more will that man deserve, that
* R S ' shall invent the most speedy and effectual methods
o : : ' of restoring the vicious part of menkind to virtue
and happiness, and of extirpating a portion of vice
from the world? Happy condition of human afzalrs'
" When humanity, philosophy and christianit ty, shall unite
- thelr influence to teach men, that thsy are bretheren;
and to prevent their preying any longer upon each
‘ v other! Heppy citizens of the United States, whose
\'% o : . ' governments varmit them to adopt every discovery in the
T L ' moral and 1ntellectha7 world, that leads to these
£ et benevolent purposes!™

In Armerica, science and goverament were not enemies, but friends-—-it was not

by chence that the Constitution empowers Congress to "promote the progress
,’ L ~of science and useful arts"-‘and as friends they would extirpate at least

~Ibid., p. 13. - Italics supplied.




"a portlon of vice from the world.

%

Rush was a phys'lcn.zm w1th a sclentlot‘s CuI‘lO.:ltj concernlnrr dlseases

. ' P

6 }the mind and thc Enllghtepment phlloeopher s co:mf'1 dence tha.t the world

e'tOOd on the threshold of discoveries tha’t would tra.nsform the »:.existence, : v

"of'marn. Hl., theories of punlshment were derlved dlrec’rly :E‘rom hlS reflectLons _
'oﬁx the nature of mhat he called the moral faculty, wnich he first dlscu.meﬁ Lo
in a paper, "An Enquiry into the Influence of Physica.l Causes upon the Moral SR
Faculty," delivered before the Ain erican Philosophical Soci ety in 1786, a.nd (’

bubllsded by the Soc1ety that sam° year. He defined the mofral faczﬂ_ty as

(IR

a power- in the mind of d_.stlngulshlno and choosnlg good and ev:r.l, v:.rtue R "‘“ :
and v: ce, a.nd likened it to a law—gw ver (1n the sense thet 1t perlorms the

the of uce of a law-giver); the conscience, a:xotner power of the mingd,, be e

S1i ==d to a2 judge. ‘The: moral faculty is innate but is affected by ph,;sv ca.l

‘f : causes, and it was one task of science to understand the relatlonshlp, and -4 /

©

Whet ‘-..r, for example, the physical causes acted upon the moral facu,lby uhrouga

et s

}._ the wv’m'-:dl'um of the senses, the passions, the memory or the‘ 1mag1na:t;_:gon9i He ;
Y | . denied that his doctrine i@liedA'the materiality of the soul 51-, even if it ‘
dJ_d, that the doct*_:.ne of the immortalit:;'of the soul dey mnds on its belng e u
j.meterial. The: 1mportant thing was to understand the phy51cal ;euees of ‘ ‘

o e the’ moral Taculty's disorders. Thls had not yet been done; Whlch explalnedw L

| why ¥so few attempts [had) beaﬁ mede, to les sen or remove [t e da.sordars]

by phys:Lcal as well as [by] ratlor\al and moral remed:.es. He then sketchea;

® B , briefly ﬁifteen i‘ac‘to S that have, or seemed to nave a cepacn.ty to produce |

-effects on the ‘moral faculty, of -these, d:Let, :Ld.leness, bodlly 'oa:m, sol:.tude, o

sileyn'ce a.nd med.c:.ne were as. he understood them, of spec:Lal conc:ern to the ‘

w.‘t_?:en.'ja_min Rash, Two Essays on the Mind. With an i_ntroduction byErJ.c 7. Carlsoijx,;' |
{New York: qunner/Mazel,, 1972), p. 15. - el ~ Gl ‘



>ur1m1nal law reformer. Idleness is the parent.o” every vice, he says, and
ﬂ; - .‘”,"labor of all xlnda, favors and facilitates the practlce of virtue"; and he . o~
A i . o
' CltLS the prlson reformer, Jonn Howard, in support of hlS conc1u51on tqat

lebor is the most benevolent of punlshmenfs becauSe it is one of thv ad st )

-

' " A N v 3 }:‘ - - o . ;
1'Su1table neans of reformatlon.‘ Bodily pain has the ef:ect of rousing and .

- directing the moral faculty, and again he cites Howard's prison observations.
‘Sqlitﬁﬂe rEmOVES'bOdieS disnosed to vice from the disquieting effects of society

and renders uhem reformable, ?fp°c1ally wien solltude is comblned with reflection

- and' .nstructﬂon,fron books. }Connected with solitude is silence. Az to

i

medicine, not muecn is known, bubt "may not the earth contain in its bowels,

o . , . C R
or upon its surface, antidotes to our moral, as well as to natural diseases?"

The quest Tor such m dlCﬁnes tou_d be the taSﬁ of fubure generations of -scien~
&

~tists of the mind, or of the psyche; and this theory of the minﬁ's faculties

would, Ywhen combined with the idea thet each faculity was represented by a
B : , . ~ L g ERE o S ‘
o - Separate area . in the brain, give rise to phrenclogy, which was to flourish

- (; - . ) . : R
for a wh@le during the pineteenth century and to have some effect on criminology.
@ Rush is responsible, in.Azerica for the role played by secientists in the

cultlv tion of the moral facultj, Wth“, he says, must not be the business

. o L e R . .

s only of "parents, schoolmasters and divines. IT the scientists apply
o “to this‘itask' the same industry end ingenuity that has produced the "triumphs
of medicine over diseases and death," it is highly probable, he says, that

vice might be banished from the earth.

-

. — ,
Ibid., p. 2%,
' #3 ' .
JTbid., p. 27. :

"Introduection," in ibid., p. ix.




I am not so sanguine as-to. suppose,

that it is possible for man to acquire

so much perfection from science, religiom,

Iiverty and good government, as to cease

to be mortal; but I am fully persuaded,

that from the combined action of causes, i

vhich operate at once upon the reason, R o
- . the moral faculty, the passions, the sense o Ly
the brain, th2 nerves, the blood and the , cy
heart, it 1s possible to produce such 2 ' o
.change -in ‘the moral character of man,
as shall raise hinm to a resemblance of v
angels--nay more, to the likeness of : . LR
God himself.” : : - e TR

T

Rush's porurawt anpodrb tods J on the saal o the American Psychiatric

- . : | - . > - ,o

Association.

Re

Y

The Tirst prison established 1n Dhllauelphi in 1190 dld,not enbody

all thea~ principles: most significantly, the pr soners in it who Worked, : e
I : L . + .

together were contaminated vy association, while thoss who were isolated one

from another did not work. Beammont and Tocqueville who came to America in -
1831 to °*udj the p ﬂitentiary sy¢ ten, d_ew the conclusion ch at wp to thls» : L

,

p01nu 1t could not b= said that Awerlca pad.a penitentiary ystem.

o - If it be asked wnhy this name was given to the .
' system of imprisonment which had been established, D A
, we would answer, that then as well as now, the , R RRRS,
L apolition of the punishment of death was confounded = Sl
in America, with the penitentiary system. People N L
said--instead of killing ths guilty, our lavws L o
put them in prison; hence we have a pesnitentiary = » i S
sxstem. : o '

The conclusion was not correct. . . . the peniten-—
tiary system does not necessarily exist [until] the = =
: : criminal whose life has been spared, be placed im 2 = o e
prlson whose dlSClpllne renders h1m better,f“ ‘

s B

Q

Ibid.,p.sT. ' SRR B SOOI R S
- ‘Gustave de Beaunont and Alekla de . Tocquevllle Oq the. Peqltentlang System inoy .o o
_the United States and Its Application in France, trans. by Franc;s Lleber SRR

(Southarn Illinois, Unlver51ty Fress.ed., l)oh) p. 38 BN S
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 miése faults werc remedied in 1821 by the building of the Cherry Hill

Auvburn system adopted the prinmciple of isclation but modified it Ey requiring-

kS

e

s

o : gl

L

penitentiary, also in Philadelphia, as well as by the Auburn system inaugur- "

@

ated by the state 6f,New York several years earlier.. I . .

The characteristic features of both syStems,'originally and as they

existed during the visit of these two famous Frenchmen, wers work, religious

instruction and solitary confinement, the principle being that any communica-

tion among the prisoners would lead to further criminalization and thereby make

 repentance impossible. In Philadelphia's Cherry Hill penitentiary, this

principle was applied without qualification, each prisoner living, working

and eating in a cell of his own, exercising in a small yard adjoining his

cell, and being visited by prison officials and almost nobody else.  The

the pfigbners’to leave their solitary'cellgyduring the day'in.order to perform
useful iabdr in'the common workshops, but it;oﬁiiged them to observe‘a.rule of
aBSOiuée silence during the period outside the cells.  The prisoners‘wouldf
continue to refléct (and repent) in their isolation froﬁ one anothef, and

the Silenbé rﬁle, enforced by the whip, would prevent fheir mntﬁal criminalization,
while the work in common would éparé them the worst cansequences of ébsolute
isblation: severe depression, demoralization and, indeed, insanity.> SQ they

were daily marched from their cells, but in lock step and with heads bowed.

<



attention to the principles on which the institu

.absence of the "wvulgar jaziler type,'

) - - I3 Y . ‘ ~ ‘ - =9 i 8 -
"~ "Moral and religious instruction forms . . . the whole besis of the system.”

.

these new establishments were selected with great care and with scrupulous -

tions were founded. Beaumont

‘and Tocqueville report that they weré impressed by the imporiance attached to

the selection of administrative personnel. The consequence was the conspicuous

! scarcelY‘distinguishableffrom'those put

under his supervision, and the conspicuous presence of parsons distinguished

by their religiosity and genuine concern for the regeneration of the prisoners.

#

At Cherry Hill this was done by providing each prisoner with a Bible which he

™~

~

®
Ibid., p. 82.

ey

What was said about repentance was not a sham.  The nen %ho‘administered'

o
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was encoura ced to read and reflect upon and by v1ultatlons bj those carefully

»aelected superwlvory persownel who oerved as mlnlaters and counsellors, ‘at

e o
Tl ot Auburn,rellgloua s»rv1ces were conducted sermons carefullj conceived and

del vered and the meals were preceded by the saying of nrayers.

What is partlcu.arly Surlk;ng gboub  this early penltentlary systen is

>

’t';he' fabsoluté cbni‘idence exhibited by its founders énd supporters, not iﬁ the
details of its administration—;as to. those thére could be diségreement a.nd
douﬁt~5put in 1ts principles, and not only in its principles but in the right
of society to punish and through punishment reform. Lest this be séeﬁ as'an
observatiqn téo dﬁvibﬁs to make, thé reader is asked to compare.thp attitude
of some penclogists——and amzteur penologists——of our own dayA, 'fozf example,
Ra‘mse;}" Clark, Tom Wicker and Karl Menninger, to saylnothing oif_;‘:?*ssica
;I-'ﬁ'bfor’d.*" Behind Cherry Hill‘ and the Auburn system was an un§ﬁéstiqned
conviction ‘that the laws were Just, thaf. ‘bhéy nust be obeyed, tha‘c' c;'iminals
S Were malefacftor; or, g_ﬁite si:qpl&, bad men, and ;tha*t_; soéiety;' for its own
. good and' for the good of the criminals, had every right as well as thé duty
| to su’bject them 'bd ﬁhis'.treatment. The t?eatment itself was rignt because
it dérived from the discoveries v‘of the new moral and physic‘al’ vsciences. Here
is the juagment oi" Ffa::cis_Lie’oer_, the ‘tranSla’co;‘ of Beaumont and Tocgueville's
étucly and z man who has a claim to the title of America's firs% Professional
political scieﬁtist: ‘ '
o R ; The progress of man_kind from physiecal force tb the
e S substitutior_l of moral.pc‘mez: in the art and science of
‘ .government in general, is but very slow, but in none
of its branches has this progress, which alone affords :
the standard by which we can .judge of the civil develop-
ment of a society, been more retarded than in the organ-—

Rt ; R ization and discipline of prisoms, probably for the
®e ,  simple reason that those for whom the prisons are

&

See below, pp:



established, are at the mercy of society,

and therefore no mutual effort at ameslior-

ation, or struggle of different. parties, can

take place. - At length the beginning has been

made, and it is a matter of pride to every

American, that the new penitentiary system has

been first established and oubcassfu*lj practiced

in his countrv. That comzmunity which first conceived
the idea of abandoning the principle of mere physical’
force even in respect to prisons, and of treating
their iamates as redeemable oeings, wno ars subjech”
to ‘the same principles of action with tha rest of
nankind, though impelled by vitiated appetites and
perversed desires; that comunity, which after a
variety of unsuccessful trials, would neverthaless
not give up the principle, but persevared in this
novel experiment, until success has crowned its psr—
severance, must occupy an elevated place in the scale of

political or social civilization. The American pehlteqtva*y

system must b2 regardad as a new victory of mlna over
matter—the great and constant task of man.” '

—am - v - 7

- - N / \
- Such was the spirit of theat age, and 1t is no hondar Lhat tﬁe go?éymen

e

who characterlzed it and who addressed themselves to the'problvm of crlﬂe

and punishment Were~qonvinced that the death penalty, which appeared to-themff

as a vestige of a benighted past, had no place in the world they‘were'creatinq,

If Beaumont' and Tocqueville had their doubts, and 1:, as a result, thev vere
of the oplnlon that the penltantlary was not llkely to render the death
~ penalty obsolete or unnecessary (indeed; they con51aered it to b in certain
cases, "1nd15pensable to the support of soc1a1 order') ,** thls could be
attributed to the,fact that they were not American; and; even mnore to the‘
polnt ‘were mot simply modern mén, or‘reformers.‘ ‘They acknowledged the |
advanuaves of the Amerlcan penltentlary system, especxally when comparedkw1th
the typical European prison, but they did so Skept;callynor reservedly,«
;maintaining a critical distance from the enthuSiasfiC’refofmeIS'fhéy‘ ‘t'
encouﬁtered. As to these, Lhey sa1d there were in Amerlca as well

as 1n Europe "estlmable men whose mlnds feed upon phllo:ophlcal T

e e T s et i a8 R
i e a¥s

* Translator's Preface, Beaumont‘and Tocquev111e On the Penltentlary System S

“din Amerlca pp. 59-6. . = "'f’ : e ; NEAT TN

e Beaumont and Tocquev11]e, P 197, note~14 L ;;,;ﬁg;g:
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reveries, and whose extreme sensibility feéels the want of some illusion.

‘These men, for whom philanthropy has hecome a
matter of necessity, find in the penitentiary
system a nourishment for this generous passion.
Starting from abstractions which deviate more or
less from reality, they consider man, however far
advanced in erime, as still susceptible of being
brougat back to virtue. They think that the most
infamous being rmay vet recover the sentiment of .
honor; and pursuing con alstently this opinion, the¥y
hope for an epoch when all criminals may be radically
reformed, the prisons be entirely emntj, and Jjustice
find no crimes to punlsh *

Such men especially say the penitentiary as a means of effecting a radical

reformation, or of accomplishing a "complete regeneration' among an apprecisble.

number of its criminal inmates, and Beaumont and Tocqueville denied this even

) -~ ,-l - . - L)
a5 a possibility. Some "habits of order” could be instilled, they said, and
if the typical prisoner on leaving these institutions were not in truth a better

b
Y .

N

man, he mighﬁ"gtfleast be mors obedient to the laws, "apd that is 211 . . . society

has a right tb demand." If the only goal of the pentitentiary were "radical

_reformation,” they concluded, then it would be better to sbandon it--"not

26 ss

w-w

bacause the aim is not an admirable one, but because it is too rarely obtained.”
But their reservations were as nothing when compared with the Judgment

the nﬂxt famous European visitor, Charles Dickens. fDickens visited Philadel-

pnla and the Cherry Hill penltanulary in 18h2 about ten Years after Beaumont

and Toequeville, and whatever his opwnlon of the Auburn system, wnat he saw at

Cherry Hlll, or what he sald he saw, sppalled him. This, he assured his readers,

was not due to a man of letter's disdain for social reformers or because he

was prejudiced against Americans or, in particuler, Philadelphians. In fact,

he liked the city itself, although the regularity of its plan and the stréightneés.

TIbid., p. 80.

Ibid.,p. 89. ) R s



" volent intentions of the men who had devised it and were its d*rectors he

G
.

of its streets distressed:him--he would -have given the world‘"for~a croaked

strep*"-~and within limits, he admlred 1t° Quaher inhaoltanta. But, as I

said, he wvas appall@d oy the penlteqtlary system thsy had created. ‘The bene~

4 ) ¥

generously conceded, but he doubted that they knew "What it is ohey are d01ng
And what he said they were doing was inflicting "an.immense amount of tprture
and agony" on those confined within its walls, and this with no discernible

benefit. His account is one to yhich the adjective chilling may truly be

applied:

Standing at the central point, and looking down
these dreary passages, the dull rspose and quiet that
preveils, is awful. Occas‘onallv there is a drowsy e
" sound from some lone waaver's shutile, or shoemaker's S
last, but it is stifled by the thick walls and heavy
dungeon~door, and only serves to meke the general still-
ness more profound. Over the head and face of every
prisoner who comes into this melancholy house, a black
. ‘ . hood is drawm; and in this dark shroud, an emblem of the
. : . ‘curtain drovpsd between him and the living world, he
is led to the cell from which he never again comes forth,
until his whole term of imprisonment has expired. He - S
never hears of wife or children; home or friends; the et
“life or daath of any single creature. -He sees the prison-— o
" officers, but with that exception, he never looks upon'
a human couwntéenance, or hears a human voice., He'is a
man buried alive; to be dug out in the slow round of years;
- and in the meantime dead to everythlng but torturing
“anxieties and horrlble despair.™

et

This wretched man or woman has a Bible, of course, and a slate and ~';‘> g

a pencil ‘and the tools with which he performs his “rehabilitaﬁinc" 1&56r,

~and vater and a slop bucket, but his cell is ClObeﬂ off by two solld doors _ B ;» ;7#

throuch whlch he passes only twice, upon the commencement and the termlnatlon“
of ﬁis sentence; There "he labours, sleeps and wakes, and counts the seasons

as they change, and gfows old."

Charles chkens, Awerican Notes for' General Clrculatlon, in WOrks (New York
G. Routledge 18s50[? ]) vol 11, pp. 28h~5
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There was a sallor who had been there upwards
of eleven years, and who in a few month's time
vould be free. Eleven years of solitary confinement!

"I am very glad to hear your time is nearly out.”
_Vhat does he say? WNothing. Why does he stare at
 his hands, and pick the flesh upon his 'fingers, and
raise his eyesz for an instant, every nowr and then,
to those bare walls which have seen his Tead turn
grey? It is a way he has sometimes [Dickens is told .
by his guidel. : :

Does he never look men in the face, and does he
alvays pluck at those hands of his, as though he
were bent on parting skin and bone? It is his
humour : nothing more.”

To which Dickens adds on his own, it is also his humour to be a helpless,

crushed, and broken man. HNot only that but, as Dickens pointed out to the

incredulous officials who regularly saw the prisoners and who had never

i

- noticed the phenomenon and who disbelieved it until Dickens has it confirmed

by a demonstration, deaf. And why not? One would expect all the senses %o

. ™ -
. be dulled and the bodily functions to be impaired; Dickens saw enough to

: #%
conclude that this was typically the case.

"And - what about their reformatiog? Dickens found no evidence_that

~anyone had in fact repented. One man--"a very dexterous thief'--declared that

he blessed the day he haa been confined and that hes would never "commit another

robbery as long as he lived"; but his manner led Dickens to call this "unmitigated

“hypocrisy." As Beaumont and Tocqueville had observed ten years earlier, the

convict "has an interest in showing to the chaplain . . . profound repentence

~for his crime, and a lively desire to return to virtue," which is a phenomenon

~'Tuid., p. 268.

**Dickens's account is said to be, in part, a product of his "fertile imagin~
- ation," and was immediately challenged by friends of the system. See
Negley K. Teeters and Jonn D. Shearer, The Prison at Philadelvaian: Cherry Hill
(New York: Columbia University Press, 1957), pp. 113-132. But "friends of.
“the system" are frequently inclined to take umbrage at criticism leveled
-~ against it. , S ' '
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the parole boards of our day have remarked; and the chaplaiﬁ oT ofhér'penitentiary

official has an ardent wish to achié¢ve the reformation of the criminal, and

"easily gives credence to it,"* which, in turn, is a phenomenon remarked

by those who in our day observe probation officers at work. (The administrative

lesson ‘to be drawn from this is that the evaluation of a reform program

~cannot be left in the hands of its friends, or in the hands,of‘tﬁosé hired

-

by its friends.)
Perhaps it was not inevitéble that the "house of reéentanée" become th¢

sort of institution it is today-— that the Auburﬂ of the early nineteenth.century )

New York become the Attica of the twéntieth~—-but it was hot reaéonablé to think

that the typical prisoner could be led, by any system, to become a.ggnuiﬁe

penitent. Some surely, but to build a systemffér the many that is contrived

to benefit only the few is'pélitiCally irresponsibie. .Thaf was the conclusioﬁ“

.

drawn by Beaumont and Tocquéville: "an institution is only political if it is

founded on the interest of the mass; it lbses‘its character if it oni& profitsyb
a small mumber."** And the penitentiary system profited--aﬁd still profitsé~
only a small number. Tﬁere are tﬁose who insist it profits mnobody. |

| Benjamin Rush began with,the‘scientist'g coﬁfidence that every problem
has its soluﬁion~énd every diseasé its cure. . He said just’tﬁaf. Since crime
was a disease, it remaiﬁed only to find the '"remedy OT remedies" appropriate'
to each of its manifestations; this inevitably meant a Search for*the~ﬁreatméntk"
appropriate fo each criminal. Heﬁée, "let no notice be taken, in thé law,
of the bﬁnishment that awaits any paiticulaf crime." To the cgntrafy, punishménté'r

N

should always be varied in degree~ﬂaccording to the temper of‘priminals,

* Beaumont and TocQueville, On the Penitentiary System  in Ameriéa,:p.'SQ.

.
a
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or the progress of their reformation." In -the event; it was not Rush's

“treatment that .was established in the penltentlarxes. Criminals were locked

£

in solitary cells, made to work, importuned to repent, and at the outset, at

. . ) - £ . 3
. least, there was a genuine attempt to classify them according to thelr crimss

tolthe end of providing them with individualized treaﬁment. But the aﬂminist?a*
~tive p;oblems_and costs of such a program were immense. A sjstem,of discrete
‘t?éaiments wotld have to wait upon the development of psychiatry (and bayond
that) and the growth of the economy that is expected o pay for ﬁhem. In the
circumstances of the nineteenth century,‘theionly variation in "treaﬁment" was

in'the length of time presumed to be required to cause prisoners to repent
t 2

. and in the course of time the penitentiaries ceased altogather to speak ol

repentance.
As early as the 1850's official commissions began to reporit the failure

~of the penitentiary system. Its object was to make the prisoner a better member
of society, but this it did not succeed in doing, and very early it ceased to try.
E C. Wines and ThHeodore Dw1ght renorued to the New Yoz k legislature in 1867

,,(v h

Fry
~of convicts the one suprema obgecu of its dlsc1p11ne. To say nothing of other

reasohsffor this failure, the typical convict was functionally illiterate and
therefore unable to read the Bible with which he was provided.

As wardsns looked more closely at the actual IR
nature of the inmate population, they lost patience
with the goals of reform; as they lessened their )
insistence on silence and separation, security
became more of a problem.. The result was that they
gave still less attention to rehabilitation. In shoxt
order they were complacently administering a custodlal
operation.™ ¥

S
¥

*

"Rush, "An Enquiry into the Effects of Public Punishments. . . . ," p. 1l.

#% . e .
See Rothman, The Discovery of the Asylum, p. 240.

L o R ' ‘
Ihldt, pa 2’49‘, i L ‘;;ru; i . 5
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And custodial operations they remain to this day.

oreme

The early peniténtiary officials were not wholly wrong to look upon

inal behavior as a menifestation of the sickness of the soll, and their

'S

dy,.religious instruction leading to repentance, was, in-principlé,

appropriate to what they understood to be the "disease." ={I ap'not here

referring to the range of remedies that Rush mighi hawve thought to be appro-

s

priate cures of the disorders of the mind's moral faculty.) Yet they secemed

never to have given sufficient thought to the problem. Even Rush, who made™

so careful an analysis of public punishments and their probable effects on
sensibility--""the sentinel of our moral faculty"--and who went into such detail

concerning the desired effect of the priszon on the community of law-~abiding

citizens, failed altogether to provide a description of the mechanism by

Py

which the proposed treatment would effect the reformation of the prisonsr.

He proposed to inflict bodily pain, of a sort and to a degree and of a duration
. > . K . i

%0 be determinsd by the as yet undiscoversd "principles of sensation [and] the

&

sympathies which occur in the nervous system"; to this would be added "labour,

vatchfulness, solitude, and silence.” Finally, as I mentioned earlier, and to;

"render these physical remedies more effectual,” he propcsed "regular instruction

in the principles, and obligations of religion." Beyond this, all he said was

. N .
that specific punishments must be prescribed for specific erimes; to discovsr

i

them, "to find out the proper remedy or remszdies for particular vices," was,

he concluded, "the only difficulty." The difficulty was greater than he and, . ;a ﬁ

-

mors to the point, the penitentiary officials, imagined.

To speak strictly, penitence requires one to acknowledge hisvtranssreSSiom
and to manifest the desire to be cleansed of it,_és well'aS‘the»willingness'« )

Pl

; ) : o

to pay the priceArequifed. It is‘Similar to expiation insofar as«the'clgﬁnsingj . _‘?ﬂ

- or the remission of the sin dépends on’ the willingnsss pf‘God‘tbfbe‘hppegqu‘

v
. . S
- . . B .
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.and, therefore, to withhold HlS punlshment, although exp:atlon is thc older

phenomenon and is usually associated w1th more wrathful gods, gods who

demand payment rather than permlt it. It is likely that~such a god will be

;_;»-

ﬁ,ai f appeased only by a scvere punlshment “inflicted on the gullty person oT a member

- of hls family, Thus, according to Homer, when Agamemnon kll ed the stag

a-;’lfj sacred to Artemis, she responded by spreading a pestilence among the Greek
“'varmy’and éalming the winds, thereby keeping the Greek fleet in port; and she
was appeased only‘by’Agamemnon's agreement to sacrifice his daughter, Iphigsenia.
gAnd in a soméﬁhat différent example we read in Numbers XXXV,‘SS,’that God said
to Moses: "the land cannot be cleansed of the blood that is shed thereln,
~buu by the blood of him that shed it.". In Christian doctrine, however, God
‘éf; ‘f may be appeased by the transg essor s voluntary acceptance,of punishment.
| the deglre for the punlshment belno the condition of his belnc cleansed of
o -~ his saa. Rather than 1n51st1ng on. or prescrlblno the punlshment 'God 1n51sts
: - G
‘g - on the penance or the contrition conb1n°d with the de31re to nake-amendmentS'
i " and the pﬁnlshment serves only the secondary purpose of aIIOW1ng the trans-
o . W gregéor to demonstrate that he is truly penitent. vThe political significancea
of this consists in this: whereas God knows whether the transgressor is truly
peniient,‘and knowa it without‘thé actual imposipion of the punishment, a
»C‘ 1{‘ ' state's'penal‘authox;;ies,ﬁlacking‘tﬁe power to examine the huﬁaﬁ‘heart;
will require a‘demonstratﬁon, and this can consist only in theavolunfary
' °acceptance“of.punishment ,Sfated atherwise ‘penitenca requiresythé
‘ii "transgressor, the law-breaker ta punlsh himself rather than for the
state to inflict punlshment.onfhlm. The state makes punishment ava11ab1e
to him as a kind of'welfare sefﬁice;,af he accepts ‘it willingly, he
~i‘ Co kdemonstrates that he is penltent-a-and also demonstrates the success of the

5 penltentlary system. If he does not, he demonst:ates that he is not penitent

. K . - O
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and is not fit to be released. In the event, of course, it will &bpear}thdﬁ'f

%

the staue is lnfllctlné the punishment on the oi‘fender, and in thls wa.y a

'. :: A E.
- b “'penltentlal or penitentiary, system is only too Iikely to res‘*mble e,cplatlorx,

(&

| except that it is a wrathful Shc..te, rather than 8 god uhat is. bEln” appeased.

The French penologlst Gabriel Tard , explained publlclf—prescrlbad .penlt°nce o

this way:' "T,he penalty has thus become simply an e:{temal‘and social R Rty
mam.xestaulon of remorse, remorse re:mforcr—’d at the seme time as 1t is R
attested by the visible and traditional form intelligible to a_ll, with whlch :Lt
: 4 N “*‘ ra L. } '
clothes itself. - The relevance of what might otherwise appe to be a
igression should become clear in Tarde's next sentence: Unfortunately, the

P . Dpenaliy und=rs1:ood in this manner only prevails in ages of belief; it is

exceadingly rare in our praesent time prisons [1890] and thnere is no hope that

3

it will ever flourish in them again."

P ‘ ' Benjamin Rush was a good man a.nd‘the Pennsylvania Quakers were. goodf nmen,
. ~ ,
Justly famous for “their good works; but the age in wh.lcn Pevmsylvama and

' New York establlsned the first penitentiary SJ‘StE‘J‘S was not a nlaus age. I't

" ' is therefore not wonderful (to use that word ip~its oluer sense) 't"’lau the = 4

L ( :
penlteqtlanns did not succeed in malnng many:; ;) or even more than a few, of

S

: \
thelr inmates penluem,. America'’s gods/ promse naterial rewards for hard work
' V4

A

® A ‘ and do not-have the temerity to threaten to spread pestllence or dema.nd sacrlflces.

%,

Amerlcans can overcome spestilences, 1nnocula.te aga.inst« plagues kand cause their
sh s to sail without wind. All of vhlch is to say that America, a COuntl*y

® ~that began by subordine ating re.nglon a.nd adoptmo‘ a.policy of. 1nd1_ffez;e_nce as

to how or even whether its citizens worship,f ,has not ,providedyg. setting“

43

Vi

‘ RE Ga.bmel Tarde, Peval Phllosonhy (Bcston. thtle, Brown,,,& Co., 1912 Fowell
T trans )5 B. h86 : .

| See’ & ‘L, W&l\.er Berns, The FlISt me“d’“&ut a.md the Future of Amem.can Democracy
- (New ‘.{t:srk, Ba.:lc Book.-,, 19,5), cn. 1. - ‘ ‘

8
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preted, a serious penitential program under state or federal auspices,

prescribed by those who are serious about the paying of penance, would run

probati

the correctional apparatus in some states included surgeons to perform the

v

vy

®

 'congenﬁﬂ,to repentance. Piety has not characterized'Am?ricdn lives outsidew

.

prison, and it was wunreasonable to expect it to characterize the prisoners’

lives inside. Moreover, as the First Améndment is presently being inter—

involving compulsory religious instruction and prayers and whatever else is

'into~probably insurmountable constitutional'diffiCulties. Indeed, some

reflection on what that Amendment signifies ought to have discouraged the
founders of the "penitentiaries(™
The legacy we acquired from Benjamin Rush and the other early reformers

is, however, not so much Attica as it is the designation of the Atticas of

1

Arerica as "correctional” institutions—-along with the whole correctional

. . B 4 - . :
gpparatns: indeterminate sentences, staff psychiafrists, parole boards
> N - 3
N :
e
7

n officers, "diversion," and, of course, "rehabilitationm." A1l this

_end more derives Trom that first sentence of his 1787 papasr, namely, that the

first purpose of punishment is "to reform the person who suffers it." A systen
wnose first purpose is to reform those persons submitted to its care and cure
is,kinevitablysa systenm governed ?y experts in caring and cu;ing——scientists,'

in fact--and they sometimes display a zeal that causes them to overstep the

- proper limits of what may properly be done to--or even done for--—citizens of
; y

g liberal democracy. There was a periods—happily,'it was .a brief period--when

.

- relatively simple sterilization operations required to prevént the transmission

of defective” genes from one generation %o the next--the seat of the criminal

tendency; s0 to speak, then -being thought to be located in the testes or‘ovarieé

 rather;than in the soul or the mind. It was a mistake, and leading scientists

"fdénouncedkthe program and its premise, but it‘ﬁad its advocates and‘some of its

B

s

Y




advocates occupied responsible poidtical positions. The anef Judge of Chlc EO'S

°

Municipal Court put the case for seihal~steriliza ion in hwﬂ 1923 pre dentkal
address to the 11th Annual Meeblng of the Eugenics Reoearch Assoc1atlon'
"endel's Law of Heredity" poiuts the way toward the solution_cf the problem:

of menta7 defICIEHCJ, and mental def 1c1ency is the pr incipal cause of crlmes
- * 2 3 - L3 N 3 2 * ‘
of viclance and "lles equally at the bottom of all intrinsic crlmes.“ ”hus,

.

vassctomies for mules, which can be performed in any PanICIan s offlce, and 2
salpingectomies for females, which, requlrlnf aodominal 1qc1s1ons +a get’at

those Fallopian tubes that have to be cut or tied, had better be done in

hospitals. Promoted by the American EugenicsvSociety, waose model sterilization T
lzw proposed compulsory sterilization for a wide variety of "soclally 1nadpauate

classes,” including the "criminalistic,” some 28 states adopted laws reQuiring',
. . ” N

the st “tlon of inmates in state hospitals o, in some Cases, convicted

-
o

criminals in prisons.' The Sanremb Court once unner a Vlrglbla law %ppll“d

—’.‘

to wanual efs ctlvns~- "Three ganera ions of 1mbec1lea are. enouﬂh T, sald Justlce

PP, U A
Holmes  ~-but Ok lanoma s H abitual Criminal Sterllization‘Act”was 1nva11datea

on equal protaction grounds in 1942, and the effect was to write "finish" %0 - -

Az 5o

FERRF

this so-called “reform." But t&e correctional institutions are still
‘with us, and with them the correctional spirit. :
e ‘Born in the early nineteenth century out of the most generous of sentiments -

but exaggerated expectations, the penitentiary remains (and scores of the

(I

-5
>

Municipal Court of Cnlcavo, Re°ea*ch Studies of Crim as, Related to Heredity
(1925), pp. 9, 25. For a general account of the eugenics movement in
America, see Mark H. Haller, FEugenics: Heraditarian Attitudes in Aerldan Thougnt':
(¥ew Brunswick: Rutgers University Press, 1963), and esnec1ally‘p. hO fr.
for an account of eugenlcs and criminal antnronology.

BE_ . e S
TFor a comnrehennlve dlScusSlon of this sterlllvatlon program, see’ Walter Berns,

"Buck v. Bell: Due Process of Law?" Western PolltlcaLWQuarterly, vol.rYI;
(December L953), pp. 762~7T)- ' ; ’

Buck v, Beil 27L U. S. 200, 207 (1927).0- 4 R L

PP k i i |
°k1nner,y. Ok]ahom 316 U s ’idﬁ 19u2)




= penitentiaries built in that period remain), even though it has failed

b abysmally to fulfill its principal 5hrpose. 'Oné recent critiec refers to it‘
as’ the mostv”disastrous.survivor of the Enlightenmgnt‘still gasping at a
death-like life.”;e It is fashionable and may even be correét to call it a crime
‘factorf,‘although the mén and women who end up in a‘méximum Securiﬁy prison
iike Attica are more than likely to be incorrigible crimiﬁals before they ’
begin their sentences. Still, the men of the Enlightenment were surely
. - .. not wrang about the mutual y contdmlnac:mv effect of putting criminals together
“in a-setting where each criminal. is mbreTy one anmong neny and, at a minimum,

ds able to der1¢e sorme comfort from the awareness of being at home, so to

speak, in the one environment where he need not be ashamed, and, at a

maximum, is further brutalized by those worse than himself who, because of

s

L - Gary Wills in a review of Tom Vicker' s, A Time to Die. The New York Review
* of Books (April 3s 1975), p. 3¢

\

*‘According to Russell G. Oswald (Attica — My Story [Mew York: Doubleday

& Co., Imc., 19721, p. T), 89 percent of the Attica inmates at the tlre«of
: ~ the 1971 riot had previous adult criminal records, and 58 percent had pre

. : o v:.ouoly served time in federal and state institutions.

In 1970, ll 060 persons wvere adm_tted to federal prlsops of all typss.  Of
- these, well over half for whom information was reported had kmown prior
- comnitments. The breakdown is as follows:

® ' = B h779 with known prior commitments
‘ ‘ ‘ ‘ 3088 without known prior commitments
3193 noi reported.

df the L4779 who had been in prison before, 3909'pad three o*.nore prior commitments;'
n N (U S. Department of Justice, Sourcebook of Criminal austlce Statistics - 1973 ,
® P 373 | : B

Whe former dlrector of the federal prisons, James V. Bennett, says that
TO percent of the men sent to federal prisons have previous conv1ctlons.
(I Chose Prison [New York: Alfred A. Knopf, 1970], p. 13.)
)
D;hlel Glaser says nlne-tenths of the 1nmates of federal and state prmsoqa
. have & record of erime or juvenile delinquency before being convicted for the
‘crime for which they are beirg incarcerated; half of them have been in prison
before. The. 1"ftect:n_venass of a Prison and Parole System (Indlanapolls. Bobbs~
- Merrill co., 190h) P. 3.
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that, willyinevitdbly rule that society (or .any society that has not leerned
to subordinate ruthless strength to ;ules of justice). Whether'Dickené7

would be more apvalled by today's Attica and Auburn than. he was by the C“ rry

W

Hill of his tlme is, howevv*, by no means obvious, although today's reformerg

appear to be of the opinion that nothing could be worse than what ve now have.

%

Gary Wills probably speaks for them when he says that L . e u:(;

Prisons teach crime, instill it, inure men to it,
trap men in it as a way of life. How could they
do otharwiss? The criminal is se quasterad with
other eriminals, in conditions exaceﬂbaulng‘uhe
lowest drives of bnely and stranded men, men
deprived of loved ones, of dignifyingiwork, of
pacifying amenities. . . . Smuggling,‘bullying,
theft, drug traffiec, homosexual menace'are ways
of life. Guards, themselves brutalized by the
experiencs of prison, have to ignore most of % the
crimes inflicted on inmates, even when they do ‘not L S
connive at them, or incite them. Breaking up R R
smuggling, extortion, and sex rings is dangerous. T "“ﬁ
and probably. futile; better look the other way ' : o
© - and live to collect one's pension. The less contact
with all but the most ex0101ﬁable 1nrates, the s P
beuter. : ; S ’f e L

Evenhif.ﬁe do not doubt the accuracy of this portrait as it is meant
to apply to Attica and some others, or | quarrgl with theAjudgmeﬁt that
they, and perhaps thetypical‘p;ani"c;en’c;:‘.ary~‘to.dza.;y’-~,-:He 1ike %he'dhérry Hill
of Dickens' daj,‘are iphuman éléces; it muS;»be”poinfed out.that fherg,is a differénée ?
‘between them aﬁd Chernnyillz with thévexception of suéhvpiéces as ﬁﬁe

Cummins Prison Farm of Arkensas, the inhumenity of the Attices is caused by

~

“Wills, review of ATime to Die, p. 8.
%3 S S T ' a ’ ° T
‘Prisons differ in some very 1mportant respects and it 1s a mistaxe to overlook
these differences. The long-time Director of. the Pederal Bureau of Prlsons,
James V. Bennett, succeedad in making the fedaral system a model for the.
-states to emulate. He hlmself was a model public off1c1al., ‘See his I Chose

 Prison {New York: Alfred A. Knopf, 1970), esp. pp. 37, hS and 197-229.

See’ also Austin bmcCormlck "Adult Correctlonal Instltutlans in the United
,Stabes," prepared for The Pre51dent's Commission on Law Lniorcement and,the

3

Admlnl tration of Jubtlce (1967) p, 36 rf e R Lo  ;'; fu R '   ;,“ 3;
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'the 1nm¢tes not the institutions. Both the-guards and the inmates may be

>

;'hzuueo, but, if so, the system is one in which the guards are brutallzﬂd by

,the rlsonnru, not the other way around. The typical prison may offer no

dignifying work, but the typical prisoner did not engage in dignifying work
“ » ] . v. » .

on the outside; there may indeed be smuggling, bullying, theft, drug traffic
and homosexual menace, but, except‘for the last, probably not much more

.

',than the typical prisoner was accustomad to before he became a prisoner--after -

all, the maximun security prvson is the end of uhe Punishme llne not the

b&ginning, and to reach it the typicel prisoner will have first been subjected

- to the milder punishments meted out by the criminal JuSt7C8 systenm. = For

example, Sofpercent of 211 offenders are granted probatlon, As for the absence

1"

- of "pacifying amenities," that all depends on what is meant, sports and books

i

or heterosexual assignations. If Wills means the latter, he is right: the prisons

do not provide them-~at least, they do not as a policy provide thert,
" To teke issue with the prison's critics is not to deny that the prisons

’ are terrlble places or to sug gest that it is fruitless to hone that som etn'ng

can be done to improve them, end even the best of them. But what? The worst

can be made to resemble the best, but then what? Even Gavy WWIls can only say

that we must "do something, whatever we can." John Bartlov Martin said more

than twent&'yéérs ago that the prisons should be abolished ¥ a cause more

recently taken up by Jessica Hitford who. says elther tney should be abolished

completely_or retalned as;placesvfor 'as few as poss1b1v," which she reckons

 to be all but_TS,vBO ofv90 Qercent of the present ﬁrison population, who

“could be freed tomorrow without danger to the community or increase in the

N A . . . ! ** ,.' 0 » ‘ - 03 v . kY ‘
~xate-of erime. . . " (If this is so-~and it is'not so--it is somewhat

”John Ba;tlow Martin, Break Down the Walls'(New York: Ballatine Books, 195&).

% ‘ '
J9381ca Hitford Kind and Usual Punishment: The Prison Bu31ness (Mew Yori:
Alxred A. hnopf, 19{3), P. 23), cf. p. 2(3




rehabilitation is “the last grisly excusa'

CRRN SR USRS ‘ SR . .

s

gurprlulng that she does not also aavocane the abolltlon of the pollce or

.

all but 75, 80 or 90 pprcent of them ) In a rchnt otudy, Ullllam G Nagel“'

'i“rees that prlsonr ought to oe abollohed but recognlzes thut somethlng

‘must take their place: "The prison, after all, is a substitute,for capital

* « - ; g . H
and corporal punishment.” Rather than return to them, he proposes a variety S
of SUbStlLutEa for thsa subsultuue, and essentlgllf an emphaols on rehab111tatvve
programs. Ramsey Clazﬂ,rAttornéy General of the Unlued Staues undnr Lyndon .

Johnson. and a prototype of the modern reformer, says that rehabilitation "must

be the goal of modern corrections," and he promises that if it is,,if every

other aspect of the criminal justice system is subordinated,to it, r°c1d1v1sm

can be reduced to half of what 1t now is; not only that, we can Erevant nea*lv

: o
all of the crime now suffered in Am eric as~~1f we care." But Ga rj W ills- says

H

'k

' put forward by the aévocates of'thé_

prison sYstem; and Governor Brown of California said recently that we face a

~ N : '
real problem 7ith prisons: "They don't rehabilitate, they don't deter, they

don't punish, and they don't protect.” As vwe shall see, he is mostlj

wrong: tney do de ter they do nrouect anﬂ unleés Wills, Vicker, a1t¢ord et alla,

are wholly mistzXken in their observations, they do punish. “He is right, hdvever,

~when he says they do not rehabiliﬁate. The failure of the nineteenth~century :

penitentiary SJstem finds its parhllel in the Iallure, or fallures, of- the

\\\

twentieth century rehabilltatlon programs, in Amerlca as well as elSewhere,

inlliad J. Ncgel The Hew Red Bar1 A Cr-tlcal Look at uh“ Modern Amerlcan Prlgon S

(”he American Founaaolon, Inec., Institute of Correctlona, 1973), P lhB

w5 . o ) ;~} .- i ) S ‘  “ Lo
Ramsey Clark, Crime in Amerlca. Observaulons on‘Ita Nature, Causes Preventlonv

and Control (New York: Simon. and uchustar, 1970) pp. 220, 215, 21.N‘Iﬁalic§
in original. = e '

K

T

‘Newsweek, Feb.. 10, 1975, p. 36.

*&**
gee below, pn.




2. Contemporary Rehabilitation

o

These programs are many and various., They feature vocational training
and academic education, group counseling and individual psychotherapy; they
involve Jjuveniles and adults, men and women; they begin before incarceration .

anmong probationers'and after incarceration among parolees; they take place

inside the prisons and outside in the community, in a "milieu" that is carefully

"supportive" or in one that is delibsrately nonsupporbtive; they impose a close  °

- supervision or allow considerable freedom; they have been instituted in the
,,United States, under both federal and state auspices, and in such other

“countries as Canada, Britain, Hew Zealand, Denmark and Sweden. Thus, when

Ramsey Clark says we can solve the crime problem "if we care," and thereby

‘suggests that criminologists'and venologists have not yel cared, he is being

3
»

grosslj unfair to the thousands -of skilled and d°vot°d men and womnen vho

have designed,and administered these programs and to the larger number of
:‘4 SN '
legislators who have voted the funds to support them. Tie problem is not

“that no on= other than Ramsey Clark cares; the problem is that nothiné warks.

Pbst of these programs have been designed sc as‘to permit £hém 1o be
evaluated, which is 10 say, to determine whether they do work. For example,
in one of the most celebrated of them, the California Youth Authority Commhniﬁy
Treatment Prcjéct, youthful offenders are ranaomly assigned - -either to a control
groﬁp that is incarcerated and in time released to the customary supervision,
or to an experimental group whosSe mampers are pdt immediately on probation

and, according to an aSsessment of what is requirad in individual cases,

P
g
4

s

aSSlgned to foster homes or to group tnerapy ‘or to a pro"r_m of individual

p»ychotherany, all of them in the experimental group receiving special counseling

'and tutoring‘and being observed by offlcerswvork;ng with small'case loads



(one officer per 9.5 offenders, compared with one per 55 infthe ééntrol group).
Th° guccess of the program is "then evaluated bj comparing the rates of favcrable».‘”

: ( \ : <
and unfavorable discharges of the two groups. ' Tane more typlcal nethod of evalua~ Y

tion is to compare the recidivism rates of the control group and the group ‘,f P

g

vsubjected to rehabilitative treatment; thus, a receat Canadian study compared

the rate at which Ontario qf“enders returned to crime eithér after serving BN   $
>£heir full prison sehtences'or after being paroled from prison'to a sbeciél , |
rehabilitation program. Still other prozrams are evaluated.by Judging adaus mantf'
to-prigéﬁ life, wvocational success or, to menthn one more criterion, adaustmeﬁt o
to fhe general community, none of which.is easy to measure. Indeed,'eyén thé . :‘? N
recidivism rate is not that precise a measure, since in one study it may
involve minor parole violations and, in another, actual arrests féf the
_édmmisSion'of crimss. At any' rate, hundreds'of prbgrams havé been instituted
and evaluated in one way or another, and the resultlns evaluat1Vﬁ s»udles have
recently been, subJected to a scrunulous review by’Rooert Martlnson,

.Amer;gan crlmlnologlst. ‘ A . »lv, ' T  :"‘€“ o

He ‘and his colleagueswwere commissionei by the Stafe‘of HveYork to’

"ﬁndertéke a’cgmprehensive survey of what was known about”rehabilitation," with

the #iew tO‘assisting the state tcrreplace*its‘essentially custodial system> 

of corrections'vith'a prcgram‘of renabilitation that would work. ' Martinson  ‘ ,f?
searched the’literature for all repdrtS'in-the English lénguage on "attémpts.' S “;4
at raha bllltatlon that had ﬁeen made in our correctlon systems and those of |
other countrles from l9h5 through 1967 " FromAthe much lurger number of these { ‘k;
he selected 231 studies that were sufflclently clear and rlvorous in thelr
methodology to permlt analySLS and.evaluatlon; What he had to report»to New 5

York is that nothlnﬂ‘work5'~ "these data, 1nvolv1ng over -two hundred studles'

“and hundreds of thousands of 1nd1v1duals as tney do, are the best avallable and
3:',0" -
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» v

give us very little reagson to hope that we have in fact_found a2 sure wéy of

+ b

i\ 3 !
reducing recidivism through rehabilitation.”"  This. does not mean no criminals

are sver rehabilitated--of course there ars such cases—-but that we have yet

to find a progran that will rehabilitate significant numbers of eriminals, Martinson:
© . a . :

concedes that some treatment progrems may be working ''to some extent,”" but

adds that we do not know it because the avallabtle resesrch is incapable .of

finding them; and he concedes that some successful program may in the future

’

be devised~-although he doubts it--and, of course, he uncovered many Drograms

that are said by thzir supporters to be successful but upon independent evalua-—

R

“tendency of the probation officers to . .. discriminate in

“tion are found not to be so. For example, the success claimed for the California

Youth Authority Community Treatment Project was found to be the result of the

*

-l

Tavor of the

. N 4 . . :
experimental group and against the control group. In the case of the latter,

- parole was revoked for less serious ofienses; and in the case of the former,

its members "continued to commit offenses" but they were, nevertheless,

Ypermitted Yo remain on provation.” In Ffact, "the experimentals were actualiy

24

. . . > ' . :
committing more offenses than their controls." =~ What is involved here is
the phenomenon observed by Beaumont and Tocqueville 150 years ago: the parole

officer, like the Cherry'Hill chaplain, has an ardent wish to achieve the

N

a

1

Robert Martinson, "Vhat Works? — Questions and Answers about Prison Reform,"
The Public Interest (Spring, 1974), . 49. This study is reported in much
greater detail and at much greater length in Douglas S. Lipton, Robert
Martinson and Judith Wilks, The Effectivensss of Correctional Treatment:

A Survey of Treatment Evaluation Studies (Hew York: Praeger, 1973).

st S . S
Ibid., p. Lkl, ~The same conclusions wvere dramn*independently by James Rovison
and Gerald Smith, "The Effectiveness of Correctional Programs," Crime and -
Delinguency, vol, 17 (January, 19T71), p. 69.

.

g



reformation (or, nowadays, the "rehabilitation”) of the criminal and "easily .

(Y

# « : R
gives credence‘to it."  The same phenomenon can manifest itself in the tendency

~on the part of administrators to select for the rehabilitative program those.

5]

offendsrs who are beiter risks, or are conceived to be mare réhabilitative.
. » , ; } g

This accounted for the success claimed for the Ontario parole progran.:

Vhat is clear from all this, and'clear‘to an increasing number of

crininologists and penologists, is that we do not know how to renab itate

-h
eriminals any mors than the men of the early nlnetaen h centuxry knew how . to
' EX e
vause them to repent. Even Ramsey Clark now admits this.. There .continne

to be reformers who look upon crime as a disease, bul there is no agreement

on what it is that is diseased and, herefore, must ba treated and cured. ke

Martinson reports on a Denish bpehavior nod’fi lon program that was alrmost-.
4 L

conmpletely successful~~it involved the castration of sex offenders, as the

result of which their recidivism rate fell off to 3.5 percent, but nct to

zero (as Martinson comments, where there's a will there's apparently some sori

of a way)--but the appropriate treatment for armed robbery or assault, to say
nothing of grand larceny or conspiracy to obstruct justice, is not so readily i
jdentified. Where would the surgeon begin? What drug would the pharmacologist . .

prescribe? What part. of thé body or what -aspact of the-psyche‘would be treaﬁédﬁ

. Th 258 are vntended to be simple questions for which, I think, there are no -

»

‘,simple ansvers;'yeu,there is a school of‘psychiatry‘that claims to possess the
answers. More than a quarter of a century ago, Benjamin‘Karpman, then on the
‘staff of St. Elizabeth's hospital in Washingbon, D.C., said flatly that

=

¥

= - - : - } o ) " L : (
Beaumont and Tocqueville, On the Pénltentlary‘System in Amerlca,'p.‘89}<

FHR . . . E . S : \ . T .~ . ’ . ‘ . ’,; ) 4
i Irvin Waller, Men Released from Prison (Tprcnto: University of Toronto Press, Gp
- 1974), . 199 S L A e e e

***Ciui,enaf Inguiry on Parole and Criminal Justice, Inc. (Ramgey Clark Chalrman),
"“umnary Report on New York Parole" (Marcn, l97h), p- 5. and pa551m.
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Ueriminality is without exception symptoﬁ&tic of abnormal mental states and

B : 3 '- 3 -,"“ * A Ry bn » ' .
" T, %s an expression of them. " This being so, or sald to be so, the conclusion

bvious and Karpman states it in a radical form:

. . . imprisonment and punishment do not present
themselves as the proper methods of dealing with
eriminals. We have to treat them physically as
sick peoople, which in every respact they are.

It is no more reasonable to punish these indivi-
duals for behavior over which they have no control
than it is to punish an individual for breathing
® . : through his mouth because of enlarged adenoids.

rge
In the future, it is the hope of {the mers progressive
, . ‘ , elements in psychopatholozgy and criminology that
- = “the guard and the jailer will be replaced by the
A : nurse, and the judge by the psychiatrist, whose
. sole attempt will be to treat and cure the 1nd1v1dual
® , instead of merely to punish him, ¥

- There is absolutely no evidence to support these exnect ons, largely because
except in the case of organic diseases of the brain which can indeed lead to
_abnorralltles of ‘behavior, there is no scientific basis for the use of the

C s BEE 4 " i e . . .
term mental illness. Hence, ' as Thomas Szasz says, 1t is idle to ask
wnether our contamporary psycniatric practices are 'therapsutically' effective--

. when there is no disease for +them to 'cure'. . . ." Again, there is no
dispute concerning organic psychoses having known physiological causes; the
problem arises with the much larger category of what are called functional

psychosas. Karpman makes his case with examples of parancid dementia prascox,

hebephrenia, manic depression and senile dementia; and to the layman it would

.~ . "Benjamin Karpman, "Criminality, Insanity and the Law," Journal of Criminal Law,
Criminology and Police Science, vol. 39 (Jan.-Feb., 1949), p. 58k,

s e o | » .
A Ibvid., p. 60$., |

::" ¥ . " * . -

. ‘ Thomas S. Szasz, M.D., "The Sane Slave: Social Control. and Legal Psychlatry,
BN The Amermcan Criminal Law Rev1ew, vol. 10 (1972) p. 353.

# :
Tbid., p. 355.
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appearito be a persuasive case. Jor examplé, it would zmppear to be,more‘
reasqunable to attribute repeated sexual attacks 6n‘small‘children'to what
he calls senile dementia than to‘an uncomplicated, st;aightforward desire for
a "meaningful sexual relationship,” as we say today. Then one comes to realiZeq
that the term senile dementia is no more specific in its vernacular than fhe-g
term "meoningful" is in its. There is now an enormous bedy of professional -
literature showing how unrealiable are'psthiatric evaluations (aﬁd_predictioné?;
what has provoxed an interast in this lite;aéure is the prevalent practice of’
turning the question of mental institution commitments over to the exclusive

. , j B
determination of psychiatrists, but the findingsare obviously relevant to the
treatment of ﬁrisoners in ccrrectional institutions. The iitergture'has
recently been reviewed by Bruce Ennié and Thom;é Litwack- tne one avlaiygr

and. the other a psychiatrist), gnd they demonstrate that bobth the dlagnoses and -

the D*edlct’ons maae by DSjchlatrlsts are unreliable and 115ely to be 1nva11d.

‘Specifidally, wlth regard to schizophrenia, affective pSJcno:es and.parancla

s»ates, each falling in the general category of functional psychoses, the

chances of a second psychiatrist agreeing with the diagnosis of a first are

‘barely better than 50-50, and sometimes no better than L0 percent. Which means

that the experts cannot agree on what is allegedly %rong‘with a patiégy;”
Mbreover; ﬁhen a diagnbsis takeé the form of a predlctwo 1, which provides an
ovportunity to draw a conclusion as to its validity, the studies show it is
likély to ﬁe wfoﬁg; (Predictions of dangerousness--mada to deﬁerminé'whethefv
a person.may be réleased from ;n institﬁtion~—aré "1incredibly inaccurate.?")
As to mental 1llness, Ennis and Litwack conclude that there 'is no reason ﬁo

believe that psychlatrlsts can determlne who is mentally iIlY or predlct who

requires invqluntary~ca:e and treatment any more reliably;and accurately than

A




il o T @ : » ‘ ! 7 - "36"' : . e W{

they cén méke other dlaonoses and Predlctlons.”*‘fThe same stuﬁies wére"
[T reviewed 1ndependent1y by Harvard Law Professor Alan M. DerShOWLtZ and a teaﬁ
‘.> + of assistants, and, finding the same answers, he concluded that "no legal rule
ey éhould ever be ﬁhrdsad in medical t;rms [and] no legal decision.should ever
i;'  " be turned 6ver to‘the psychiatrist.!'** Unfortunately,.as Ennis ahi Lityack

point out judges and Ievislators are mot aware of these things,*** which

o L3

fcould vxplaln Canada's recent dﬂc151on to inaugurate a mulfl-mllllon dollar

,pron;an of psychiatric services in correct101a1 1nst1;ut10ns (au a ”par patlent"

wgyng§t dou@;e the 'per inmate”‘cost, not counting the cost of the physical

qfaailities), exceptntha‘ the Solicitor Ganera1—-the same reforner vno,

renardleds of public oplnlon was determinad to abollsh capltal nunWahmentwn
N ,\ \ \
e _uas not in fact unaware of the studlas monulon=d hnre ‘***, He preferred to
. _ v :
S listen to the psychiatrists who wrote the report, and they, like Karpman a
- quarter century earlier, insist that crime is, to a greater or lesser extent,
b , o il
B . e ) . \\ o f: R
q ‘- a disease, amenable to their treatment, their "healing'" arts. One of Xarpman's
{ wm . examples was kleptomania, and in one sentence he said enough to destroy his
‘_i . M . ° ‘_’J N . R
R case, "In kleptomaniacs," he said, " we have individuals who steal,
“but their stealing has 2 number of important differences from
ordinary theft."***** ' Yes jindeed; and the criminal
‘o * g . " . ; s v i . § '
; Bruce J. Ennis and Thomas R. Litwack, Psychlaz*y a“ d the r9sur3tlon ol
, Expertise: Flipging Coins in the Courtroom," Californ ia Law Review, vol. 62
i (l)?u) Pp- 101-2, ;135 7&8 . |
i v
% Alan M. Dnrshowltz, "The Psychiatrist's Power in Civil Commitment: A Knifs

, that Cutc Both Ways," ‘svcholocv Today, vol. 2 (1969), p. h?.
‘ 'Ennis and Litwack, "P:ychlatry and the Presumptlon of Expertlse " p. 695
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. AT See Rlch:u:d V. Erlcoon, MPsychiatrists . in Prisdns: On Admi+ti*1; Professional

o .o, 9 Tinkers in a Tinkers' Paradise,” Chitty's Law Journal, vol. 22 (1674), vp. 29-33.
: : The proérum 13. reportad in Sollcltar Genaral of Canada, The Cenaral PrqELJ;n Eor,

the Develcpmen af Ps"cnl afric Services in Federal Correctionsz) Sanﬂcea in:”

Canhdu (Ottuwa, 1973), ; :
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law is--and solicitors general “and ot_he’rs' in charge of the_adminis_tre}bion of

)

- the crlm.ndl Xaw ought to be——nrlmarll,/ conccrped w1tn ordinary Ty theft of‘ . L
. b . g < = Is:
which there is an enormous quantity; and if psyehiatry 1 o be ot‘ 315n1:£‘1ccmt

assistance to the law enforcement and correctional__officialé, it :«r:o.ll ha,ve
to explain the etiology not merely of organic psychoses, or even a “neurosis™ 't
like kleptomania, but of ordinary shoplifting, burglary, bank roboery and the

like (and, of course, come forward with the é.ppropr:iatn reatmen Yoo Unbil .

‘ that time comns, thore is eve*y reason to ag.cept l ie Sutton's 31mple .
explanation of why he robbed banks: ”Because that's whers the money is. "
To the extent that rehaebilitation programs do not involve psychiatric '

. 2

® - treatment or vocational training, the:f aim at "resocialization" or ""a;d,justment"

or the overcoming of "rsalad,Justmer"' *ana tne reference grou to which thé
3

convicted c*'lmneﬂ is asked to adjust or with respect to which he is sald to

e ' be badly adgus ted is the general. ponula’c,lon which (for some reason) conblnuao :
to be law-aviding. ,Lne dli‘flcultv in exi‘ect:mg a "cura" of the conditi on . SR
. - / . P S
d=s:Lgnated ma..adgustment cent be "'llI‘iDSEd in the extent to «rhlch ‘that cenetal

® jpopula‘bion is moved by the same desii*es as the criminals, princip’ai}_.}r the - S

desire for material gai'n. The difference between them c‘:onsijsts‘ nierely in therr
N R ‘,» *‘ ) & ;;

VIay's ney go a,bo lt achieving thls' the one honestly and the other d:x.snonestlf.

® - We need not decide whethexr the economsts are whollv correct when they sug st

i e s

that "persons become crlmnul_, because, on the baS.l,s of a. calcﬂatlon oi‘ beneflts-“

and cos»s, the expected utlhty of crime e'(eeeas that oi‘ honest bu51ness enter— :

 J . prlse ma.ny persovis do becomé crlmlnals and -in many cases,; not bacause ‘bhelr

~ o

X
bas:Lc motlvatlon dlffers from. that of otner parsons. ’ Nor is 1t necessary 5

to accenf Freud's account of the cxevelopment of ’che superego Y c-onsc:!.ence,

el

i‘f " which heﬁ depicts as the ‘i\nternaliza?;_iqu:o‘f ~the, dread of be{ingi~discove:ed i,n,;r @

B - 5

~Gary'S.- Becker, "Crime and Punlshment An ‘Economic Approac‘x " in: BP&ker and " S
e . ¥Jiligiam M. Landes '(eds ), Es says 11 the Economcs of: Cr:,me and Pumshmenﬁ (New
@ York: T 5 |




, cy S . T ,
‘crlnlnul or . 51nfu1 dCtS and v1v:ng rise to a sensc of gullt * Whatever the.
/5; \\, A "': Q— .

nechdnlqm, the law abldlnﬂ pcroon is llkelf

to be deterred from commltting

Cerimes. by the fcar of punlshment and by. the’ ;esson< he has been taught: that

i

: lt is wrong to klll and steal and bear false vitness and covet a nelghbor'“

-

y w1fe manserVant maidservant and oxw-or, in our day, his credlt'card,

: e / ’ N\k
= hhether or not he has been taucht these salutary 1essons thé‘trlmlnal obv1ously

- pd o
"’ has not been persuaded of the nece551ty to obey\them. Suuherland anu\Cressey,

:ﬁln what is probably the most hlchly’respocted crlminolocy textbook, appear
.f;bpth‘to r&eogn;ze the problem and to minimize the difficulties in overcoﬁlng
j" oo it when tHéy say that a greater effort should be made to sociaiize the
|  f_crimina1.' They demonstrute no awarenass of the harsh measures that cohesive
vgroﬁps have tradltlonally relled ON—- corporal punishment, 'scarlet Ietters',
,IFj'  “kand ostracism come fo mind.' They simpiy say that we ought to develop an

v : attitude of appreciétion of ["group''] values.'" This, they say, would be

i

“"much moré efficient"” than relying on the threat of punishment.** No doubt;
. and.; as Madison said in the 51st Federalist, if men were angels, goveimment
itself would be unnecessary.  But today especially, when so little opprobrium

is attached .to criminal activities, and when the overwhelming majority of

 crimes;;»indeed, when almost all crimes***....go unpunished, the criminal is
1ike1y to compare himself not with the iaW~abiding group but:with fhe'ofher
SR _icriﬁinals; who, even in the unlikely eve?t of being apprehendea,iéréraﬁle '
“.;. Lt escépé punishment;‘and that comparison is likely to persuade him that hiﬁ ?
, _7 . trouble consists ﬁbt in his maladjustment but in the bad lﬁck or stupidity that
}:»; ~.led tc his belng cauwht and 1mprlsoned. At.ahy rate\‘there is no eﬁidence that : ;
‘ - ;the typlc:ai prlsoner is 51ck w1th ‘any disease that can be cured by soc:Lal worker
}; ; : ;aOC10lOngt or psyrhlatrlst the theo*y that he is 51ck "overlooks-—slndeed
. ?if’f&é‘irﬁ‘;i;tﬁl}fiiifigéﬁ?“"Sp“iogiii‘é“““f' Translated by Josa Biviere
vow;aﬂ:a EdW1n H Sutherland and g;d&l&~R c i o ks
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s ; :
denies-=-both the normality of crime in society and the personal normality of
) . : o s : \ © o n* - -
a8 very lorge proportion of offenders. . . .

Recognition of the failure of reform, or of. the utter 1nadequdcy of

wnat‘ls ca7led the "reha 0111tat1"e model" of penology, 15 the - mout striking
Jv X s

aspect of conbemporarj L*lmlnology, and not merely in Amer:ca. Misgivings

that only a few years ago had to be etnresoed Drlvatelj, are now stnued opanlj

at meetlrgs, scmlnars, VOTAahOpS and wherever crime and.punlsnment are dlscus d

by experts. It is no longer necessary in these circles to anologlz° for tq,m.

The point has been reached where even the Pennsylvania Quakers have begun o

criticize their forbears for initiating the American penal reform movement.
7 : ' : - s . R
A recent report prepared for and published under the auspices of the American-

Friends Service Committee speaks of the "horror that is the American prison .

’ 5 ‘ ) . . = i
system [thatl grew out of an eighteenth-century reform by Pennsylvania
. z .

Quakers and others against the cruelty and futility'of capital andfCorporal~

wH

punishment.” ’ This two-nundred—year old exnerlmcnt they say, haa»failed-

Perhaps the best evidence of this new recogn 1t10n of uhe Lgllure of the

rvbabllltatw re model 1s to be found in the recenu *ritihgs of Norval.Morris,_‘

vhose credentials as a leadinvvc%iminolosist~will not be’challenged by ényone{j
No crlmlnal he says em Dhatlcally, snould eve* be 1nca¢cerated for. the purpose

of treating him: The advocates of treatment have been led into serious: error

‘by‘their assumbtion that cfiminality is a diseasé in the same way that'pneumonia

is & dlSEEoe tha analbgy w1tn phjSlc&l medicine, he says; is Ealse, and hak,

for toollongba time been'allowed to dominate penology.; Prisons qﬂould rehahl—:‘

‘litate if they can; they should make rehabilitdtf§e facilities,available'to those

P
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prlsoners who voluntarlly submit themselnes<fof treatment-'but‘the purpose
‘ of punlshment or, 1mprlsonment is not to reform offenlers. The purpoSe‘is
-"properly retributive, deterrent, and 1ncapgc1tat1ve."* That it is now
}:p0551b1e to speak of the propriety of retrlbLélon or subtltle an article

1n a hlghly,respected journal, "Toward a Punitive Phlloaophy," or for another
'»hlghly sophlstlcated group of profe551onals to write that "eertain thlngs are

51mp1y wrong and ought to be punlshed m#% is an index of this change that has

(RN

‘occurred in our time. = C i , S

'3."Conc1usion: Blaming Crime on Soclety

The penal reform movement began . in the United States when Benjamin o

\ Rush moved by compassion and a faith in science, said that the first purpose

of punlshment was reform of the crnnlnnl Since the death penalty was, the
punlshment least calculated to acn eve that end it was to be replaced by the

~ penitentiaries where_crlmlnals would be caused to repent and to learn to
liv@fnew lives. In the course of time, the ogents of this reformation changed
from priests to general medical pfactitioners to social workers‘and psychia-
trists, dnring which.repentance gave way to rehabilitation or edjustment, nnd
. cure. | o |

| Invhis eheracterization of the efruggle over the death penalty einoe
Beccaria's time, Thorsten Sellin, as I indicated earlier, spoke of the con-

, tending forces as the ancient and deeply noofed beliefs in retribution,

~atonement or vengeance on the one hand, and, on the other, beliefs in the

‘,_personal value énd'dignity of the common man. k. It is not by chance, however,

~that the reform penology”has profoundly undemocratlc consequences Not only
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'f;* Norval MOrrlo, "The Future of Imprisomment: TCWard a Punitive Philosophys"
: Mlcnlgan Law Review, vol. 72 (May 1974), ppP- 1161 1174.

*x Andrew von Hirsch, Doing Justice: The Choice of Punlshments Report of the’ -
Commlttee for the Study ot 1ncarceratxon (New York. Hill and Wang, 1976) p. xxxix.

Tt Thorsten Sellln The Death Penalty, p 15
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_ that has caused it to be cr1t1c1zed by prlsoners and crlmlnolovlsts allko~—*but o

it eubstltutes rule by the few for rule by the people. Whether a partlcular

- determine when a criminal is cured and, therefore the y w111 determlne the

every schedule of punlshment must be superseded by 1ndeterm1nate sentendes,

‘reformers tnat is very much. concerned wlth what. they understand to be Justlce. j)];;,,yu

Lo the:trend,1n«cr1m1nologyraway from;the:rehabllrtat1Ve mgder,and toward the‘

-al- e

e ey e

does it subject prisoners to courses of; treatment against their wili—-¥e fact

Sk e

’\

mode of punishment or treatment will effect the reform of the crrmlnal is an

issue on whwch the publlc may or may not have opinions, but it 15 not an. 1ssue

o ~g€:§':“”

*

in whose: resolutiorl the public's oplnlon should be glven any welght evenaln a;'f;f;hQTV
democragy. It is not a question of justice but of med1c1ne and, as such,'shouidif‘
be turned over to the experts in medlclne, the pbychlatrlses or whatever.‘ Whether“
a parulculdr criminal is in fact reformed is, of course, a questlon of faet, and

should be answered by those wha are alone quallfled to answer it. They w111

S . /
length of sentence. Hence, the public's notlon of’gustlce that is embodled

and dn penology, democracy must be superseded by uhat mlght be called

psychotocrecy The ‘belief in the "'mersonal value and dlgnlty of the common man"

does not include a belief in his papaelty_to decide questlons of~punlshment.. :
Common_men serve on juries and mete out death sentences; uncommon men Serve omn

the Supreme Court and set 351de those sentences, accusing jurieS‘of'being

4arb1trary, capr1c1ous’ blvoted »cruel. Common men contlnue to be moved by fhe

oy 1y
RN

concern for the fltness that we. call Juselce and Lhat manlfests 1tself in the :'"
)

rule that people should get what they/deserve-‘our uncommon reformers 1n51st thet E
the 1ssue is not one of‘Justlce but of med1c1n

Hav1ng said this, I must 1mmedlately quallfy 1t there is a school of R
/“~ i

it is prec1sely thelr concern for Justlce that prevents them from follow1ng h[f(}gf'

N
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i  punitiVe model. .Thny agree that refoxm and.rchabllltatnon have failed; what
gets them aﬁart frqm 4Drval Morrls,nfor example is thel insistence that
"" ;‘ punishmenf‘is ﬁnjast. ~And vhat setg them apart from the earlier refovmers 1°‘
‘. theirﬂoﬁiniOn that society is unjust and, because ituis,unjust, has no rlght
’ aither to punisﬁ of'to treét criminals. ‘in their view, criminology has been'

at fall* bbcauSn it looked for the causes‘of erime in the soul or body of the
crlmlnal whereas they are actually to be found in society or in tne Yeonditions
It follows “that ituis,the.”rdtten" SOCiety or the "system" that must,be reformed,

not those whom it labéls eriminals.

" Thus, as the American Friends Service Committee sees it, most crimes are

commltted by the "agencies of government,"

*» B . ‘.
commltted by governments. Thus, too, as mon Wicker sees it, Rockefeller was

Just as most murders have been

9 the cause of the Attica prisdn uprising, not Rockefeller the Governor of Hew

. York, but the "other Rockefeller-—all the Rockefelizrs of fhe world, the great
. - ‘ B i N ‘ . & - »\

v . ownars -and proprietors and investors and profit-mekers.” ThHay had shapved the

" “society that had produced Attica." It is the system that is "crime-breeding,"”

ipsofar as'anycnermay be denominated a criminal or anything a crime. In fact,

@ .
< o . e

. psychiatrist Karl Merininger suggests that the only crime in our midst.is the

one comnitted by those persons whom society perversely designates law-abiding:

® v : And there is one crime we all keep committing
R : ' over and over. I accuse the reader of th:s--and
myself, too--and all the nonreaders. We commit
the crime of damning some of our fellow citizens
with the label "criminal." ' And bhaving done this,
‘ we force them through an experience that is soul-
[ : ; : searing and dehumanizing. In this way we exculpate
g ' - ourselves from the guilt we feel and tell ourselves
T R R - that ve do it to "correct” the "criminal" and make us
all safer from crime. We commit this crime every day
R ; ‘that we retain our present stupid, futxle abominable
. N D , R ~pract1ces against detected offenders'.

R e s 7 Lk )
_American Friends Service Committee, Struggle for Justice, p. 10.

LI

& “Tom Wicker, A Time to Die (New York: Quadrangle Books, 1975), p. 203.

o

Karl: Menninger, M.D.: The:Crimer " Y7 " &~ o UL
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Ve do this, he says, because we need crime: "The inescapable conclusion is

that society secretly wants crime ,» needs crime, and gains definite satisfac-'

tions from the present mishandling of it1" Ve need.it 0 ”enjoy.vicariously." ;
- We need criminals "to identify ourselves with"; they ' regresent our alter ecos—~7

Cour 'bad! selves." Crimihals do for us the "'llegul ﬁhln"s we wish to do and,

.

like scapegoats of old, they bear the burdens of our displaced guilt and
AN N ) 3 B
. \ 3, 7

v
e

& : O, ‘ ) » IR
“punishment. . . ." Them we can punish, he says, on them we can wreak our
2 : i : . SR N B = e - o
vengeance. : ; ' e .
In snoula bs obvious that these are not the strictures of a Cnmmunlst , =
ca5u1ng blame on the capltallsu nodn of producUlon thls is the nonpartlsan i whd

voice of what czlls 1tsalf‘sc1ence Mennlngena recent-w1nner of{the Roscoe Pound

' ‘ : $¥EX
Award for his ouistanding work in "the field of crlmlnal Justice,". . looks

at the crime problen ”fram The Staﬂdelﬁt of one whose llfe has been snent 1n

scientific work." He claims, and not unreaaonablj one would have though that

the scientif perspective is superior to " commonsense” when 1t comes %o under-

SUandlng thn causes of crime and tha dlSDOaltlon or handllnv of ao—called

criminals. The ‘comon mnan's commonsen5° says catcn crlmlna*s and lock them

7‘5‘3*‘" 7

up; if tnay hit vou, nit them bacA, And vhat does his science say? Ddl

S away vith punishment, of course, and, to the extent necessary, replace it with

a system of penalties. To wit:

-

If a burgler takes my property, I would like® "~
to have it returned or paid for by him if possible, -

7 . “: and the state ought to be reimbursed for its costs, G -
i) too. This could be forcibly required to come, from ,3“ e
: N the burgla.. This would be equitable; it. would be o N"“ e
just, and 1t would not be "punltlve niERAS , i &&5, o
- R R A TR B o
;“:,, T L WS & R
i i ; : * . . S . e 5 = L ‘,T\ LoETi =
.3 : . " T : N 3 c O : :  ?‘ : . _,U’
_Ibid., p. 153. TItalics in original. TR R b
ey B . - R ’ ,» ! "“.7_:.'
Ibid., P. 190¢ ‘ . = Rr N e .:K%r_ e
L ‘ o S . o N « B . " . = x L 5} 0,; A “\'\ : *y‘ :
P ’ Lo
Amerlcau Journal of Correctlons, vol. 37 (July—August 1975), p. 32, The R
avard was announced by the‘? Natlonal Instltut onC:}me«an%‘Delanugncy,\?g5!
i : SR S ‘4 L . fg
Ibid., PD. h 5 T e
Hiienx . / |

Ibmd.,”‘
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if the burglar iS'caught (but the chences of his being caught ave

M .

statistically r"m0t°), do not "penalize" him by regquiring him to

.
)

puaish-nim;
%e*a”n wn;t he has stolen.

.

clcnb fic studies have shown thabt most punisn-—

=

ccamplisn any of the purposes by which it iz Ju

he law nor the public cares anything about that.  The real Justi-

 fication for punishment is none of these rational 'purposes,’
zeal for inflicting pain upon one who has inflicted pain {or harm

Cuxr crime problem will not be solwvad until we reform oursszlves, Menninger says

‘vl“e znd agzain, anl learn to love those we obdurately and mistakenly label‘

\
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mlya7s. x&\w “acainst Hatv,” is.the‘reveali 1z title of om

The reform of

the law of punishments

shed by abdlishing punishment.

accepted even though his cure must be rejected) had these reformers in

[can‘only be accompli Nietzsche (whose diagnosis

mind when, almost a hundred years ago, he wrote the followirng:

™

There is 2 point in the history of society ,
wnsn it ‘becomes so pathologically soft and | .

4

R - . ‘tender that among other things it sides even

with those who herm it, erimipals, and does this
quite seriously and honestl Punishing somesbow "
seems unfair to it, and it is certain that imagin-
ing "punishzent” and Ybeing supposed to punish'
hurts it, arouses fear in it. "Is it not enough %o
. R : render him undangerous? Vhy still punish?
' Punishing itsel? is terrible.”"™

. ) - ©

jugln Rush did not bata crlm«nuls buu naither dld he love unem or
g

lpyed‘ On the co;trary, ‘he disliked public-executions bacause

(/ : N N

% 1

2 : i {‘
~%tha sight of condeémned men meat

ask that they be
their fate with fortitude was llke_y to

A | | | LR

ulet,«cne, Bevond Good and Evil, trans. WaLter Koufmann (New York Vin»aga
Boéké\ 1960) Sec. a01 ItullCS in original.

ks o

k& //( L

but an irrational

fre




.that they be paid bdback for their evil deeds. lor is it by cnance.tﬁau Nonnlnrer

.nons1ste& in th° at emnt on the part of E dllzaonnh F*y and her successors to

Vindoctrinate prisoners in "White‘ﬂnglo~8axon middle~cla$sﬁv§1ues. V‘This”

) Dx -
. B . 5 N

causa them to be admired--and criminals wera‘nqt to be admired--and the Sight“ 3

8 B 4

of their suffering vas Calculate@3 o arouse the publlc's sy ,ataj aor uheﬁ——hnd

ceriminels vere not to enjoy public synnatQJ nence, thEJ were to be 1ncarce*aued

« o

in rerote places (like Att*ca) wne e ‘their punishm nt and rumors or lerenda.

N

gpout their punishzent, would “diffuse terror thro! [thé] co Lnltf and.

thersby prevent crime. But he mede reforming the criminal tha~first purpose .

.

that far distent froz the love we are now asked,to display. And it is notvby;

chance ithat He nﬁlng r's demand uh’t we love C*lﬁlh-ls 1s baW“nced by n*s narsn

- . b
.

strictures against the public that persists in hatlnﬂ crlm_naTS ani dfdemands D e

X

]

expressas no SJ”Dauﬂj LO the‘victims of the crim;é. ‘T ney belong © Qo the soc 1etf’ : ;
that causes crime and must be reformed. ‘ ': T ? o —‘4f Jﬁ'v.r' ’:~€ ,f:°ﬂ[1
Quaker Ellzabeth Fry, {hé distinguished eéflyqnineteehthfééﬂturf‘ li”"f <iffj£7

i ok

English prlson~reforme dld,not hate criminals; but she nevertheless ' ;E
insisted that prison reformﬂrq must maintain a dlUnlfled . 5". ﬁ'%";A’:";‘ ifﬁi

uistanée from them Dre01sely bacause *he reformers must provmdn an eremplary

nod=sl for their emulation. - She said it was not safe "in our 1n,ercourse w1ta

» “
. .

them -to descend to famil arltj——for there is a dlgnlty 1n the ChIlSul an charactéfl

\:\.. : a : r:’ .

‘which demands and vill obtain respect.'s Our con tempora*y Quaxers quota th¢s
passzzs and then denounce har advics as the sort Of‘paternalism that has S I A
"infected" mnch,penal reform.  The feult in ourk' D*rectlon practlce has,' SN S
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the creation of "meorally autonomous" people.
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fault nerely refilects the more basic fault in society's failure to encourage

So say our present-day Quakers; and vhen even the Quakers begin to speak

the idiom of the counter-culture, it is surely time to forget reforming

criminals, However misguided were the reform efforts of the -early Quakers,

they at ledst possessed one quality that is a necessary condition of reform:

the confidence that they were right and the c¢riminals were wrong. Their

descendants lack that confidence. They do not speak of "resocialization” or

"adjustment"” or "maladjustment," because they hate the society and will not

.

prison revolt in American history. 'Here the pathologically soft reformer,
‘ \ - . ‘ - .
in the person of an ‘editor of the country's most powerful newspaper, appeared

on the scenes as a "neutral" observer. Beset with guilt, he ignored the

ask anyone to adjust to it.
The reform movemsnt that Benjemin Rush began in the late eighteanth

hostages being held by the cponvicts, denounced the society that causes crime.

century can be said to have culminated in a dramatic scene in Attiea's D-yard
. ]

during what may have been the worst and what was surely the most publicized

+

and builds Atticas, sobbed, he said, as he listened to the "authentic" eloquence

of convicts' speeches, and finally threw his arms arouﬁdkthe convict who had

called out his name, hugging him to his breast. "'We gonna win, brother', Wicker

¥

seys. 'We gonna win.' The boy smiled and noddec and Wicker walked on, thinking

n

he was free at last free dt last.™l.. .

#* L )
Ibid- 9 \Ppc uh-J:‘;.

#¥% s L .
Tom Wicker, A Time to Die, pp. 248-9.

o



‘here in the words of Francis Allen, Dean of the University of Michigan ,X
. ‘ \
\

.that the opponents of the bill could not "escape their pérsonal share of

47~

Ihé:reformer, and particularly those who are attached to the

"rehabilitative ideal,":are quick to blame the ”System"~for what the rest

of us call crime, but, in fact, their responsibility for it cannot be

s

‘ignored and should not be minimized. Criminal lawyers have pointed out, <f\ i
. S . . \ S
R\

Law School, that "the concentration of interest on the nature and needs of the

criminal has reSulted in a remarkable absence of interest in the nature of . SRR

crime,'* bUL that is only part of the story. It has also resulted in‘a R \X-f
remarkable lack of interest in the crlmes that have been commltted and thls, : , ;X{

A
in turn, has contributed to the remarkable sympathy for criminals manlfestedv . AR \

by criminologists, amateur and professional, as well as by some judges and

politicians. Wicker embraces the criminal without knowing what crime he

committed; Wicker has no interest in that. Camus devotes his remarkable

rhetorical powers to put us in the criminal's place, to put our heads

on the block, so to speak; but he ignores the criminal's victim. It is -
. R “ . T

said to be a "butchery' to execute a convicted murderer, but in'weighing the .

case for and against capital punishment we are supposed to ignore the SRR Ty

‘butchery of the crimes these murderers commit. That is supposed to be irrelevant: ,U*

In the recent Canadian debate on the bill to abolish capital punishment, the
Prime Minister, Pierre Trudeau, went so far as to say to the opponents of

the bill that if‘they succeeded, '"some people are going to be hanged,'" and S

o

responsibility for the hangings which will take place if the bill is.defeated;ﬁ**¢‘ s

s}

* Francis A, Allen, "The Rehabllltatlve Ideal M in Rudolph J. Gerber and Patrlck
D. McAnany (eds. ), Contemporary Justice; Vlews Explanations, and JuStlflc&tanS
(Notre Dame;,’ lnd.: University of Notre Dame Press 1972), p.211.c e

Fk Toronto Globe and Ma11 June . 16 1976 p. 7.
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*Thlnk of the crd, mfhals of the ”people" who would die 1f the bill falled of

passace and de not thlnm of the people who have already dled at the hands

-

A o

';_og the murderers. No' one replied: "@f~cour5e. That is the whole point of

,y;  our?oppositish to this bill, that murderers ought to die."” 'Thezbill passed

bY’a“margin*of 133—125, -
In pré$cribing puniéhments, it is a nafural to look at the crime;
in pféscribing treatment, one looks at the patient (the criminal) and
ignqreé his cximé; The sight of crime and the criminal arouses anger,
‘but the sight of someoné suffering with a disease arouses compassion for him.
~,AngerkWith crime is hatufally"éomﬁined with compassion for the victims of
crimé§; a;d this is as it should be: persons who are angry with crime énd.
, cximinéls énd feel sgiry for the victims of crime are likely to be lawéébidingv
‘citizens., And the legal systeﬁ that allows them ‘to express that anger (or
exp;esses it in thelr name) and to express that compa551on is a legal system
tnat‘ls doing a proper job; it is teaching the lesson that a soc1euy of law
muét somehow téach. It is acting as a moral legal system when it blames
immorality, or crime, and when it praises ﬁofaiity, or obedience to law.
The‘system favored by the modern reformers is the opposite of‘a.moral'legal

system., - Like the unsophisticated citizen, our modern reformers are both

. compassionate and angry men, but their compassion is felt for the criminal

By

’ S ~ : _
. and their anger is directed at society. Society is said to be responsible
R \}3) . R
" for the criminal's disease.
The effect of the'rehabilitative ideal' on crime and the criminal

~justice system has heen pernicious. It has, as I shall argue in the next
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chapter, made it more difficult to apprehend, convict, and punish criminals, _

and, therefore, contributed to the increase in the number of crimes, including .

-

rs, being ‘committed. e : ‘ ’ Ly N ;s

. [ :

ol i 5

-~ N ’

S
oy
® .
o
-
. L
A
s

-, L
- g

i

S




.

 Vha$

CPAPTER 111
THE DETERRENCE QUESTION

" The progress of c1v1llzat10n, we are told and have reason to belheve

resulted in a vast change allke in the theory and in the method of

punlshment and the changes in the method are related to ‘the changes in the

. theory. 'In,prlmltlve soc1et1es, the right to punish was retalned by the

prlvate party (or his family) that suffered the wrong, and punlshment was

llkely to be v1nd1ct1ve or retributive, imposed in order to satlsfy the

7de51re to be avenged.* The lepalizing or “socializing' of pun;shment did

not immediately lead to the civilizing of the method of punishment, which

~continued to be characterized by vindictiveness. Offenders were burned
- at the stake, hanged and quartered, disemboweled or otherwise mutilated.

" A good deal of ingenuity was employed in devising painful punishments,

ahé,,if we are to judge by what was done, the purpose of pre-modern

punishment was simply to cause pain. This is 1o longer the case. The

purpose of modern;punishment'(to the extent that punishment is permitted) ié,

in priﬁciple, tc instill fear. This change is the'consequence of a change
in the ehdsvof civil soclety itself.

Criminél law reform began 200 years ago when Beccaria applied to
crimes and punishments the liberal principles delineatedfﬁy the philosophers
of nﬁtural rights.‘ These rights were possessed in the staté of nature
but they were not enjoyed there becausé thevstafe of nature resembled
too closely the state of war of every man against every maﬁ. Todsecuré

these fights,ygcvernments_had~to'be instituted‘amongxnen; to provide this

security became the chief end of government, which is to say that peaée,

* Max Weber, On lLaw in Economy and Society, ed. Mavaheinstein CCémbridgei
 Harvard University Press, 1954), p. 50 ff. : ;7
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so conspicuously absent both in the state. of nature and in the pre-
liberal state, became the chief end-of governmént. This required a new
kind of civil society.

His experience convinced Hobbes, the first of the natural rights

philosophers,* that peace was endangered most of all by the seditious

doctrine (which he called "one of the diseases of aléommonwealth”)

accoréing to which every private man is jﬁdge of good and evil actions‘; 5
and of fhe~justice and - injustice of thé laws. This doct;ine, S0 per7
nicious in its consequenées, was fostered most.of all by the,clergy-f
Hobbes' "ghostly" or "spiritual" authority — and so long as the power of i
.thé clérgy remained intact, meﬁ would continue to dffer the‘sovereign.bnly

a conditional obedience because they would fear eternal damnation more

3 : PN

than the sovereign's laws. This subjected the commonwealth to the,con;
tinual and Ygreat danger of civil war and dissolution.'*¥ Péace,‘thén,
required that ménwbe rid of this unreasonable fear of 'the power of |
spirits invisible”;*** péace required>eniightenmenf; 'The~enlightenedf~3
sdvereign would #ubordinéte thé-sﬁirituél authority and, in Beccaria's-
words, "see to it thaf men fear the laws and fear nothing'else,"****

The t¥ue measure of crimes waé not in'their intrinsic charact;r but in -

the "harm done to society." This palpable truth, so long obscured by -

. the clergy working on ""the timid credulity of men," would, as a consequence

fi

of the "present,enlightehment,”***** soon be made evideht~to everyone. The

fear of God would be Sﬁperseded by‘the fear of the sovereign or the'iaws;

* Héébes, Leviathan, I, ch. 14 :
‘:'*? Eﬁiﬂ:iflls ¢h. 29. Italics in originai =
*x Tbid., I, ¢h. 15 . | N
-~****‘Becéa%&a;fUn‘CrimGSQand"%ﬁhiéhménts (fﬁdianépoiié: The Library  o
" of Lib}ral Arts, 1963, trans. Henry Paolu;ci);’p.J94. ’ :

S

]

wexx% Tpidd, p. 65. Italics in original. See also pp. 96-97.
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, deter crimes and thereby ensure obedience to the laws. As Beccaria put /
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: iiberated from the rule of the clergy, men would bekless inclined to

: ake uar on the secular authorlty, unfortunately, they WOuld also be moLe

'1nc11ned to pursue thelr se1f~1nterest exc1u51ve1y, because the' would

R

no;longer be taught that 1t is wrong to do so. At least, the old mopal

= \

Zteechings would lose the authority they formerly possessed. At thiw

 juncture, it would ‘become essent1a1 to demonstrate to men that it 15\

dangerous to pursue theix 1nterests in a manner forbidden by the 1aws§ To -

convince them of this danger would be the function of punishment. With

: ; _ A .
Hobbes, and even more explicitly with Beccaria, ‘the purpose of punishment
became the solid and prosaic necessity to make men obey the laws. Its

S

purpose was not, said Hobbes, to exdct revenge, but to instill 'terror."

to the end of correcting the offender and the others who'might'learn.fromll

the example.* Revenge looks to the past and is justified on the principle
that the person on whom it is to be taken has done something for which he
; . ~ :

"deserves' to be punished Strlctly speaking, no one in the new 11bera1

state would be punlshed because he had done somethlng that merlts punish-

‘m°nt° he would be punlshed only to prevent future criminal behav1or‘

¥
¥

either on his part or on the part of others. The penal law of the llberalf

state would, 1n,a sense, have only prospective v151on looxlno not to the

/

past- but to the future. In short, the purpose of punishment would be toj

/i

/lv
it, its purpose was 'only to prevent the crlmlna1 from inflicting new |

l

1nJur1es on...c1tlzens and to deter others from 51m11ar acts,"** Pun1 h—'

4

i
ment deters crimes, it was assumed because it makes men afraid to commit

l'
i

*:Hobbesu‘teviathan; 11, ch. 30.
** Beccaria, op. cit. p. 42.- L )

e
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them, and the laws depend on this fear. "What is the pOliticél‘inteht of

punishment?" he asked. "To instill fear in other men.*

g

Here, then, is the origin of the modern idea‘of deterrence.v Here,

in fact, is the origin of the idea of a civil society that would depend not -
on the word of God or the fear of God, but on Lhe fear of punlshment for
its very existence. Unlike the system it was intended to replace, the

; . liberal state would not depend on a moral education designed to teach men .

; . ; to love their neighbours as themselves; not yf»o'nbly was such an educatipﬁ

i:he cause of moral pretentions and, thérefore, of civil ‘d‘i’sbbédienc'ev énd

dissolution, but it did not in fact succeed in promoting concern fbr the

o well-being of others. It did not do 50 because, in Beccaria's: wbrdsv,, it i,
AWas oppoSed by a Yforce, sim'%lar to gra\}ity, vhich impels us to 'séek our
own kwell—being.. o IEE Thét force can be ”restrained in its opera.tion .dn'iy

* to the ex*ent that obstacles are set up aoalnst it," and the only obstacle
that can be reli-;d on is punishment. Punlshments "mrevent the bad effec«..
u}ithout« destroying the -impelling cause, which is that sensibility [,self—

o ~ interest or self-lové]~" inseparable from man." Thy'e 1iberal‘1egislat£‘,‘)r, o E
instead .of ‘using a church uniftéd to the state whose purpoée‘ is to _t‘eé.ch : '
men to be go»yod (it was precisely that sort of thing from which its citizens

® were to be liberated), would emulate the '"able architect whose function it . -~ .~ L

is to chetk the, destructive tende'ncies of gravity and to align correctly ' 4

;:those that \,ontrlbute to the strength of the bulldlncr " Insteadvof

" , attemptlng to suppress self-lnterest the llberal 1egflslator would bu:le
7 :
on it and rely on the fear of punlshn:ent to check or restraln 1ts ant1- o

social 'tendenc.1e§.. As I said at the" beglnnlng of thls chapter, the purpose ’

*Beccarla‘, op. c:Lt.,p 0. P -;' I o




of modéern punishment, or, more precisely now, the modern purpose of punish-

ment, would be to instill fear and thereby deter crime.

- A8,

~ggxg " This 11bera1 " éheme" had its critics, of course; Burke called it a

"barbarous ph11050phy” accordlno to which "laws are to be supported only

by their own terrors, and by the concern which each 1nd1v1dua1 may flnd.Ln

them‘from'his own private speculations, or can spare to them from his own
© private interests.'* “He portrayed the essence of it in this vivid and

singularly apprOPriate figure: "In the groves of their academy, at the end

. of every vista, you see nothing but the gallows." But Beccaria was con-

~_fident that the laws cou&d be terrifying without resort to the crallows

: <. Throughout its long hlstory as a legal penalty, capital puhishmeht

“has been imposed because those ih authority regarded it as the only peualty
heppropriate to or commeneurate with the crime for which it wae imposed or
because they revarded it as the most awful penalty and had Teason tO belleve (or
51mp1y bellevedj ‘that most people so regarded it and would therefere, seek
t0wav01d it beyond all others. The abolitionists regard it as the most
awful penalty ("an atavietic butchery''**) and, when.referring‘to the publiic's
unW1111ncness to witness executions or a Jury s reluctance to impose death
sentences, suggest that most people are of the same oplnlon.‘ But they
hevertheless insist that, although it is feared beyond all other sanctions,

the death penalty is mnot a more effective deterrent than 1mprlsonment. Whether

‘they are entltled to hold this oplnlon is the subject of the section that follows.

1, The Argument Against Deterrence
The murder rate almost doubled in: the Unlted States in the 145t

flfteen years; .and the number of executions gradually declined untll, in 1968,

* Edmund Burke, Reflections on the Revolution in France.‘ Works (London:
€. and J; Rivington, 1820), vol. 5, p. 152.

bl Anthony Amsterdam in oral argument in Grqu v. Georvla ‘Supreme Court of
the United States #74-6257. The New York Times, Aprll 1, 1976, p. 1

&
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. it reached zero; but it does not follow that .,t,hes trendg m:c cauua.llj connected

i

Co:r.mgn sense would sugg est that they are somehow and to e ome e_-t,ent relate d,,

7
/;’

common sense is often mistaken and glves way to .;ozience, OCC&.»J.O wlly evan

to socizl science. Unfortunately, in this case it s not ee.sy “for soc.LaJ. science.

~ . X B
<
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A wian
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to provide a religble answer.
There are a numoer of reasons for thla, the nost ebv:aou.) oelnc, ‘the \hffi—-

culty in 1dent1fy1ng the effect of one among ma.n'/ factors thau probabl,f afie\}t

. \\
® the murder rate. Just as we have reason to believe ’chat a soybean plant, to-
: . : ) i

choose a simple illustration, requires more than sunlight to grow 1:0 :.ts

optimum height, we suspsct that the murder rate depencls on factors in addition o
® . to the severity and kinds of punishments imposed on *mrclerer"' in fact, we B
suspect that many more (and pore obscure) factors are involved than in the case. -

‘of soybean culitura. We m:L cht speculat that.the‘number of murders-—by—poiéon

& depends to some extent on the availability of'lethal poisons——-whether "c’:iey
RN

may be obtained without” prescrlpt.Lon ‘a*ld vmeph r *'che drue,stores sellln" them ’

é.re distributed throughout the area being studied--as well as on their price
o " and the ease with wﬁic‘h they can b& administered. We might e.lso specﬂa‘;e
| ~that the number of murders—‘oy;-shoeting depenc’is' on the nwn"eer of handgur‘ls in
the comnunity, and whéther a license 1s required to purché_se and carry fchem,*
® }7 . and on their cost. It is also possible that the murder rate is sensitifré .'to
- the e_iount of "‘viol‘enc.e showﬁ on ﬁéle?iéion, as well as to the amount o-f p.overty

~and unemployment, ‘or depends on the eyff‘iciency of the polit:e, the state of _
® . mechcal sclence, the proportlon of the popula‘clon in a partlcul agé 'gro‘up ,

and so on. To isolate the effect of any one of the.,e fac:uors--say, the ‘ .

‘rate of executiqne—«it is necess;-wy to hold. constant all the ot'he_rs,v,f' Whichsﬂ..

- sounds ‘simple b,ut, is not., As I polnted out 1n ‘the flrst chapterg !"horf«te :‘

B

- Sellin attempted to solve this probl:.m by .,tvdylng the homc1de ra tesff?{irn'e
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contiguous states, some with and some without the death penélty, on the aééump—' ;

-

“tion that these sﬁétés Yare aé alike as possible in . . . character of popplation§k_

n

'sccial.and economic conditions, ete. . . ." His conclusion was that the death

% . ; —
penalty has no effect on the murder rate, and most criminologists were conv1nced.

bj his study, even though Sellin did not succeed in overcoming al] the dlfIlCUl—

~

ties involved in this kind of study.

In the first place, Sellin looked for correlations between the homicide

? réte ahd the legal status of the death penélty, rather than the nusber of exescu-
irtions actually carried out in the states where it was a legal punishment;
but the number of executions is much more likely than the mere legal existence

‘A of the penalty to have an effect on potential killers. Then, although it ma&

be true that contiguous states are similar with respect to the sociological

faétors‘that are thought to‘impinge on the homicide rate, it may also not be

 trué; and withoub thorough investigation, which he did not undertake, Sellin

,had»né.way,of knowing whether the states he assumed to be equal in all respects

except in the punishments they authorized. for homicide were, for one example,

gqually'adept in apprehending and convicting those who committed it. All of

which is to say that this sort of simple cross-state compariéon; even a cross—‘
contiguous-state comparison, does not and cannot adequately "control” for the
other5factors%

This @ifficulty can be avoided by studying the murder rate within a

 state that has abolished the death penalty and then (most conveniently for the

social\sciegce‘researcher) reimposed it. Uhfortunately, most of the states that

" abolished the death penalty did so many yeéars ago (Michigan was the first in

1846) when the statistics are either unavailable or especially unreliable. On

the basis of the information that is available, however, Professor Sellin

-résaéhedvtheacaﬁcluSicnxreported»above. But again there is‘anfobvious difficulty:

Thorsten Sellin, The Death Penalty, A Report. for the Model Penal Code Project :
of the: American Law Instltute (Phlladelphia, 1959), p.t63. RS LR e TR L S U R T
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whereas a simple cross~state comparison cennet "conﬁrol“ for the facfors‘that
may differ from state to state, a simple cross—time comparisen within one
state cannot "control" for the facto:srthat may differ from time to time,“
.Thenvthere is the problem of distinguishing'between iﬁcapacitatibnyand
deterrence. It is entirely possible that'the death penalty prevents murders;
but only because it'prevents known murderers from committing addifional.muraeré
‘"and not because it "deters" potential murderers. The distinetion is obvmouslj

; of dlrch relevance to the deterrence issue, because known murderers can be

incapacitated by 1mpr1son1ng them (if we ignore the problem of the'murders ¢;1“7

I

~they commit in prison and the p0551b111ty that they might escape) as

well as by executing them.
One other difficulity deserves mention. - Whereas the plant sc1entlst can

essume that the height of_a soybean plant may depend ox the amomt of sunlight
it receives, his testing of this assumptlon is not compllcated.by the neceSSItJ
ﬁo considsar the gessibility that the amount of sunllght nay be affected by

the height of his\soybeans. The soclal sc1entlst cannot‘;gnoreﬁwhe equlvalent
‘assumption concerning executions and the murder rate. While execu£ioﬁe‘me}f,“
tend to produce a decline in the ﬁurdei rate, it is entirely poésible_?hat Both

the number and rate of e: ecuflons increase with tne murder rate. The reason

forﬂthis is that when the murder rate is high, or is perceived to be high, juageS'

and juries may impose the death sentence on a larger pfopoftion of’convicted

murderers than when it is ldw or is perceived to be‘lcw. ‘Thus, thebnumber of =+

executions may. be both cause and ef fect of the murder rate. ‘0né‘implicati¢n: .
: \y - fov

of this is that an increase in the number OI executions causeaV-By an increase .

in the murder rate may appear to be an 1ncrease in- tne murder rate caused" ijf,f

by an increase in the number of executions.féNo s;mple technique can dlstlngulah

§

the two. Then, again, juries may bekreluctant to conv1c» under a statute that

makes thé‘death §entence mandetpxyefdﬁ first&degreejmurder and,\lnstead, bringv-

g
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'in'vefdicts of guilty of one degree or anOther of manslauéhter. ﬁﬁis‘would‘give

the appearance of a Gase where the threat of caplual punlohment 'causes' a

d cllne in the murder rate. ’ -

DeSpite these technical difficulties, there have‘been a number of studies

- of deterreﬁce'in addition<toithose conducted by Professof Sellin, and, until

recehtly, there was a wniformity and consistency in their findings. In the

words of Norval Morris and Gordon Hawkins, the conclusion that emerges from

theSe'studies, "and from all the literature and research reports on the death
pef%lty is, to the p01nt of monotony the existence or nonex1stence of capital
punlshment 1u'1rreleyent to the murder, or attempted murder, rate.," This, they

say, "is as well established as any other proposition in social science.”

Other researchers have denied this and, in the course of doing so, have suggested

tnat the*«rlmlqolo ists were conv1nced by the studles because they wanted to be
convinced. K

It has beeh sald that the studies on which they rely were undertaken
under the assumption that punishment in general does not deter crime in

e ' ‘ : '
general. Hugo Adam Bedau, perhaps the best known of America's abolitionists,

lent some substance to this eherge when he conceded that some criminologists

" were skeptical of the death penalty's capacity to deter because they doubted

; . : ®E%
the‘capacity of any punishment to deter "erimes of personal violence."”

Such an oplnlon would appear to be extravagant (and Bedau does not share it),

but it is held by reputable criminologists. As recently as 1967 Walter

”ReckleSS; in the fourth edition of his textbook, said flatly that punlehment

Narval Morrls and Gordon Hawklns, "From Murder and Violence, Good Lord, Deliver
Us,'f M:Ldvg[ .voZ. 10 (Summer, 1969), p. 85.

Goruon Tullock, "Does Punlshment Deter Crime?" The Public Interest, number
36 (Summer, 19Th) p.,lOT oo — , ,

Hugo Adam Bedau, "Deterrence and the Death Penalty A Reconsideratlon,
Jburnal of Cr1m1na1 Law, Crlmlnology and Police Sc1enue, vol,a§l (lQTO),WM

e L : . S et e
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"doesinot . . . prevent crime 1n others or prevent relapse 1nto crlme [on the
*

part of those who aré punlshed]" and even 1n 197h a leadlng opponent

% of the death'penelty, William J, Bowers, clained thatﬁrecent research "casts

ey o %
serious doubt on the deterrent efflcacy of 1mprlsonment. - Of course,

'such\assertions have not gone unchallenged. Pzul W’ Tappan the author of
& leading textbook, characterized them as "dogmatlc and "h;ghlyfs1mp11f1ed,"

and the product of “loose thinking and/naive criminological idealism."

As an argument foy the abolition of the
dsterrent doctrine, it is often maintained that.
neither the threat nor application of penalties
does prevent crimes. This position reflects the
simplistic notiorn, too commonly prevailing in
matters of socizl action, that nothing has been
_ achieved ‘merely because not everything is accomplished
that we should like. It is sometimes said that
high crime rates prove that sanctions do not deter
or that penalties actually invite the crimes of men G
who seek punishment to dissolve their feelings of - R
guilt. With tiresome frequency the illustration is ; o ROy
~.cited of the pickpockets who actively plied their b el
trade in the shadows of the gallows from which their = - e
fellow knaves were strung. These assertions have a ERR S
superficial relevance but they do not dlsnose of. the S
issue by any means. **, S e fonti

It hes also béen eharged that the social science studies of the death peﬁalty ”

vere undertaken solely "to disprove the deterrent value claimed for that

. ) . »-,.;. i ESREE R
_punishment," and, even more seriously, that criminologists became "advocates.

aWélter Reckless, The Crime;Problem,(New'York: Appleton+Century—Crofts,,hth e
ed., 1962), p. 508. BT o e ST AL
*%_ SR 2

Bowers op. 01t., D. 195."

Paul V. Tappan, Crlme, Justice and Correction (McGrawlell, 1960), p. ZhS

And see Maynard L. Erickson and Jack P. Gibbs, "The Deterrence Question: Some
' Mlternative Methods of Analysis," Social Sclence Quarterlx, vol. Sh #3
(December, 1973), PP 53&~Sl '

~ Royal~ CommlsSLOn on Capltal Punlshme"t (19h9—1953) Régort‘(Londdn:‘H;ﬁ;e
‘ utationery Office, Cmd. 8932), P. 22. o e ko
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and spokesmen for the treatment interest and the treatment ideclogy, and did

i

. *
“everything in their power to ridicule the very idea of deterrence." All

this may or may not be true; what is beyond question, I think, is that most

;studies of deterrence were undertaken by criminologists who vere inveterate -

opponents of cabltal punlshment and this, as the follow1ng exanples are.
1ntended to show, may have 1nflu=nced their work

Canada's decision in 1967 tofabolish capital punishment for a trial ‘

‘period70f7five‘years provided criminologists with a good opportunity to observe

the consequences of this change in the penal law. Furthermore, in this case

inquiry was facilitated by the availability of reliable statistics: Canada

has s uniform national crime reporting system which, among other data, provides
i - - . - .

the researcher with accurate figures of the number of violent crimes committed
rCll , : ' cC

each year; ineluding criminal homicides and attempted murders.  Working with

these, Ezzat A. Fattah, in a study sponsored by the Soliecitor General of Canada.,

\v

- found that the "slight" increase in criminal homicide in Canada in vecent years

~

'V ’ . g ¥ -
cannot be attributed to the suspension of carital punishment.” He arrived
et this conclusion by comparing the increase in the criminal homicide rate with

the increase in the rates of other violent erimes (for which~there had been

‘1o change in puniéhments)s and, among other things, found it to be "the lowest

empng &1l crimes of violence studied.” Something other than the abolition of

e

- Qéhe death pena;ty had caused this increase, he concluded. The figures are

‘-*3

Robert Martinson, "Letter to the Edltor," Commentary, vol. 58 (October, 197h)
p.vla. . .

Ezzat A. Fattah, "The Canadian Experlmnnt with Abolition of the Death Penalty,

- in William J. Bowers Executlons in America (Lexington, Mass.: D.C, Heath & Co.,
-,197h) p. 133. This paper is a summary of his report-to the Solicitor General. -

See, Fattah, A Study of the Deterrent Effect of Capital Punishment with Special

a,Refegence to the Capnadiaa Situation (Ottawa. Department of the Solicitor Genhral
1972

!
S
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presented in the following table :
. ‘-,J:_‘,‘?xzf:_' . -
 GHANGES IN CRIMES OF VIOLENCE, 1962-197C¢° T e
» Canada
:-:i;:; A k :
® JE . Percentage Change’  Percentage-Change
- . ’ . Over Over
1970 - =, 1969 1962
- Rate per
. ‘ 100,000 N
e ; k ' Population “ L e
: T Years : ‘ .
and over , .
ffense Number : Humber .  Rate  Humber Rate -
Criminal Homicide L25 - 2.3 +10.1 +9.5  +60.% . #35.3
(Murder and ' . . . :
. Manslaughter) ' 7
Attempted Murder 260 1% 4200k +16.7 +213.3 - +180.0
- Wounding and ~. N - , - IR S
Assaults 78,979 Lh2h.k +7.1 © +4.8 +1T71.6 T +125.1
 Rape 1,079 5.8 +5.9 C+3.6 +gGE T 52,6
e  Robbery 11,630 62.5 +16.0 +13.h #1349 +9b. T
The current Soliecitor General ‘relied on theése findings to §upport his
@ , , , N B,
‘vigoroufé advocacy of complete and permanent abolition of the death penalty.
Yet, even a cursory examination of the table should‘bmaké one pause. .
‘.( While the increase in the rate of criminal homicide is the lowest "among all n .
crimes of violence studied," the increase in the rate of ziﬁte’inpped murder is o
the highest of all the violent crime rates repor‘&éd, a fact Fattah ignored. ‘
® . .This increase .ma';y or may not be sighificant; before draving ¢onclusions, oneﬁ ;
| Rt} | | 0‘“ ::)
Ibid., p. 130, R : % 3
* F
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wou.ld have to }'now, for exa.mple, whether it represents an actual increase or

merely an:increase attmbutable to changes in prosecutorial practices: manj

D - «\

oL the offenses now cle‘signated attempted murder" may, in the past, have been

yro ecuted as a.ggrava.ted assaulta. Even the best of crime sta%is’cics are

&

' rendared unreliable to a degree by the dlscretlon 'thc.b pollce and pro.,ecutoro
exez‘cme, and, in the course of their work, must exercise. It is even possible
(out not probable) that an advence in medical trpatmnt durlng this period,

‘ L er th!a speed with which 1t wal-made avallable +had the eIfect of saving llves

j 5
th&t(/uculd have been lost sm the past, thereby Increasing the mumber of at‘.;emot'ad
- murders while reducmv {or subt a.cting_ from) the number of murders. Work.ing :
®  vith crime statistics is beset wim'a;szi_c&ities,

ﬁkxﬁbrtmately,, this ig not the only place whers Fatiah was less thau

@@‘n@rehensw‘e in his reporting. The suspensian of the death p‘enalty' in Canada

. 1 &4 mot extend to the crme af m:rdermg palicemen (end Guh&&s, such as priso
o S . S
@ards),, and Fai:tah examined the number of th,se m:urc":.rc- and cla_mea further R o

su,tg}gm for ba.s cam:lus:.cn. that the gholition of th;a deezth 'oanalty aid mot - o’

) - ‘cause an Increase in the murder rate.
S SRR | If the imcrease in criminal homfcide were due to the

suspension of capital punishment, then the categories of

o o : murder for which this punistment has been retained should

® ) , not show an increase. Since the murder of a policeman is

L e ' 2 levallf punishable by death, ome would expect, if the

S " imcrease inm other types of homicide wers duwe to the

suspension of the death penalty, that this category would

noh be affected. Our data show that this is not true. The

, marder of policemen has been on the increase since the legal .

‘® R e suspension of capital punishment in 1968 and despite the . :
A ' : fact that it has been retalned for this ty’pe of kllllng.

| This conclusion would be mare accepteble were it mot for the factffand- it is a

Ibid., p. 13k.

AN
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faét well known to the public generayily and, ‘to Fattah in particuia:‘r:e.—‘ that’-the '

i ”l ast e\cccutlon in Canada took place in 1962. 1. The potentmi murdcrers of S
® o policemen, like the potential murderers of everyone else, had ‘good: reason to ~A \
Know that even 11 apprehended and convicted they would not be e*ceu,tted the

latter may not be put to death and the death ‘sentences imposed on the fomer '

® will be (andl all have been) commuted to life imprisonment. In practice, "then, (R
. ; . . e I SRR

‘there has been no difference in the punishments actually carried out, and =~ . ~. &
Fattah's conclusion resting on the difference in the punishments tha_t' might

e have been carried out is not worth vez:y much, to say the least- ‘In effec:t,‘ S

Canada has been without the death pena} ty since 1962 (and 1n 1976 abollshed ’

it by st atut e) ig

o - o I‘mm.ner study, c1t=_b almost as II‘cGU’-”’lul"/" as S"l..ln“‘" ,/ Karl Scnu°SSler s‘

1952 tize series analysis Qf’e:ceca. tion a.nd nomi ide data from various s“cat,ns.
- . &

He, too, concluded "that the death penalty has little of anythinc" ta do with

d the relative occurrence of murder," but not all of his I:mdlnrrs surmor't; th::.s SRl

~,
Mo

bonciusi%iri. He deVlS‘-‘d a test of dezerrence ’t.hat maasmed the relaulon betvean»
the risk of execution and ’c.he ‘homicide ra’ce in 41 death pe a,lty states ‘c’iu‘rinrr

‘ the period 1937—19349'. | What he i‘ound was "a Sllaht tend ney: :E’or the homlc1d= ra.te
G FEE ; R
to cumnz.ah as the prooabll"' tj‘ of‘ e*cecutlon increases.' Bui: the 51mp1e
correlation coefuclent between these two :mdlces was a negat,l.v .‘26,. andi in

o ~ the circumstances, this was DY no means insignifi cant. Then, as a chack on

Tbid., P. 121, Ry SR e i
o = Karl F. Schuassl& r, "The Deterrent Influence of the Death Penalty," 'Ih° R » ‘

Annals of the Arerican Acd b.’_\m;{ of Pollulcd‘ and Soual Science, vol. 281+
(1952), p. 61.

s

®E¥ ~ v L R
. e id .,,, p . 60':: ) . " . St o - e . : ‘ f;‘r‘:
Pe L ' : : -
This negat:.ve aS.aOCZLathD. “turns out to be sn.gnlflcant statlst:.cally at the
five percent level for a one-tail test. .° . ." (I.aaac Ehrlich, "Deterrenc

Evidence and Inference," Yale Law Journal, vol. 85 - [December, 1075], p. 221, note

35.) What this means is that in random sampln.ng from a’ popula\;t.on m.t,h,a.‘ zero . .

coefflc:.ent of simple correla.t:.on 2 value of —~.26 or smal),e reuld odcdr Saly
?,}, flve (or fewer) times out of a huddred &ue to gure chaxice; R




- the consistency of this trend, he computed'tﬁe ratio of the (average),execution
f rate to the (average) ‘homicide rate for four groupings of these states. The'

results are presented in +this table:

TABLE 5--AVERAGE HOMICIDE AND EXE-
CUTION RATES IN 41 STATES GROUPED
. ACCORDING TO SIZE OF '
HOMICIDE RATE

‘"i” o : . Average . Average ER
i - Quartile by ~ Homicide © Execution HR
S Homicide Rate - Rate Rate
= > (HR) (ER)
L 4 ,
| Highest 5. 1 7 -
i[ Upper middle 7.8 v . Lk - .18
| Lower middle ™~ k2 . .08 . | .19
jj<" Lowest , . 2.0 .05 R .25‘
*
. In the text accompanying the table, he said this "showsﬂ;hat'the homicide rate
b does not consistently fell as the risk of execution increases."mt True,enough,
’ “and I doubt that anyone would be so bold as to assert that the homicide rate
- . would consistently fall as the risk of execution increases. But the table /‘
} A also shows that the group of states with the higﬁest»ratio of the average execution
L rate to the average homicide rate (§%'= .25) had the lowest homicide rate (2.0),
’ . \;/ N . . # k . ,l”"‘ .
e ~ Schuessler, op. cit., Dp. 60. ;i
. : kit : . i i LA
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“=g§ is to be expeéted~f1§_exécutiens deter homicide,

One more example of a study that claims to show that the death penalty

‘does not deter murder. William Bowers, butspokén opponent;of'capifél punigﬁaf' 
meht,’didra sﬁudy similar to Sellin's in which he compared thermurder réte; NM
in nine sets of contiguous states in the eight years prior an@ sﬁbsequsnb'tOf
| the moratorium on executions in the 1960's. He said‘he fOuﬁdf“no evidegée,':'  o
to suggest that‘the death penalty is a uniquely.déterreﬁt form of‘puniéhment;"*
The quality of this study is faiily iﬂgigated in this criticsl commen%:'
. + . the plain fact is that gggg:of the states

in eight of the pine groups had a single execution
throughout this pericd. And in the ninth group,

Bowers creates a dubious distinction between New SR R e e

York, classified as abolitionist, and New Jersey

and Pennsylvania, classified as retentiornist,

although Haw York ceased all executions in 1363--
< the same year as New Jersey and one year after -

Pennsylvania. That such comparisons are used as R R e

a basis for inference sbout the deterrent effegz
. Of.capital punishment taxes one's imagination.™

‘Bowers ends with some sharp words about the proponents of capital punishment
and accuses them of reiying,on arguments that "depend on alleged faults in ‘
the existing research. . . . But enough has been said hére to indicate that

these allegations have some basis and that -these various-studieé are not‘faultlESs..

They surely do not justify the inferences drawn from them by their authors as

well as by abolitionists outside the academic community. "Hanging is not & o

. HXEX oo » : C e e
deterrent,” - we are told with some frequency; but such statements derive.

from partisan commitment not science.

¥ R
Bowers, op. cit., p. 145.

*% o S , ' : L ; o ;
- Ismac Ehrlich, "Deterrence: Evidence and Inference," p. 223.

*H® ' L

Bowers, op. cit., p. 163.

- N : A

P S S C e - L
Editorial, Toronto Globe and Mail, February 26, 1976.

@
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2. The Argument for Deterrence

- Proféssor Bedau, much to his cyedit, was'more modest in his assessment

 0£ what ﬁas beén found by these.various studies. He said the proposition that .

the death penaity is a superior deterrent to life imprisonment has not been

* disproved, mor has it been confirmed. He nevertheléss»insisted it had been

"disconfirmed”vby;the uniformity or consistency of the findings publiéhed.*

‘His conclusion took‘the form of a challenge to the proponents of gapitﬁl punishment.

The death penalty is a sufficiently momentous matter

- and of sufficient controversy that the admittedly imperfect
evidence assembled over the past genesration by those
friendly to abolition should now be countered by evidence
tending to support the opposite [pro- capltal punishmernt]
position. It remains.a somewhat sad curiosity that mnothing

- of the sort has happened; no one has ever published research
tending to show, however inconclusively, that the death
penalty after all is a deterrent and a superior deterrent
to "life" imprisonment. Among scholars at least, if not
among legislators and other politicians, the perennial
appeal to burden of proof really ought to give way to
offering of proof by - tnose 1nte;esL d enough to argue the
1ssue wE : -

~

Thislwas written in 1970. In the spr1n~ of 1975, the Soli01uo* Genaral

of the United States, Robert H. Bork in his amicus brwef filed dlth the

.Sunreme Court in Fowler v. ﬂorth Carolina, a dez th-p=nal‘y mur&ar case, referred

- to a new study thhu, he said, prov1q=d 1mpor*ant emnlrlcal sunport ?br the

- 2 priori loélcal bellef that use of the death penalty descreases 'Lhg number of

murders."' ‘The cited study, copies of which he had filed w1th each of/the

 nine justiées, was written by Isaac Ehrlich, a University‘of Chicago'eéonometri~

' ciaﬁ.  In the published version of this study, Ehrlich concluded thed “on the

| Huéo Adam Bedau, oD. c1t., pp. 5h6 547,

Ibld. > P 548..

wwx , o " ’ L ‘ R
Fowler-v. North Carolina, Supreme Court of the Uhlted States, #73—7031. Brief
ior the Unlted States as Amicus Curiae, o 36 ‘




average the tradeoff between the. exevutlon ‘of‘an offender and the llves of

potentlal victinms it mlght have saved was ‘of the order of magnltude of l for ;;:‘

. ¥ :
8 for the period l933—67~1n,the Unxted 5tates, or, as_th1S‘was reportedv

*-}:’

~in the press, "each execution may deter as many as elght murders." Here;f

7

then, was the study Bedau had called for, bu the resporse from.the eboL tionlsts

e
was one of outrage. One of them immediately denounced it as utter garbage@.

Bedau himself charged the Solicitor General with usinw the ctudy as an attembt

n

"£o throw dust in our eyes, ' and then., ch0051ng a flgure of speech glngularlJ

1nappropr1ate to his cause, announced that "the ebolltwonlsts are gettlng

***%
~ thelr hired guns out, too, to torpedo Ehmllch. But‘Ehrllch Vas not a

hired gun (he has said that he opposes capital punishﬁenﬁ) and his s%udye
is not garbage. e

Instead of comparing the murder rate and the legal status OL the death

, penal ty from.stau- to state or over time within slngle states, Eh*llch omn’oyed

mu“tlple regre551on analysis, a technique that is Irecuently used by econo- o

metrlclans to investigate the p0351ble relatlonahlp between one of a number oP

1

'p0551ble '‘causes,” or 1ndenende t varlables, and a partlcular e;fect," or

denendenu variable. He constructed a maﬁhematlcal model ox a murder supply

AT

function" ,and treated its elements as his fellaw econometr1c1ans treat 1n”latlon i

or-the bank dlscount rate ar 1ncreases~1n the rate ofvthe money supply Just

as they look to and gather economlc data from the past to draw conclu51ons con-‘3

cerning the relatlve 1nf1uence of a varlety of factors on & descrlbed or

_measu;able condition, and thenofﬁaradv1ce as bo,pow to ach;eve or,av01d‘that_e 

o

.V****

Isaac Ehrlich, MThe Deterrent Effect of CapltalﬂPunlshment A Questlon of Llfe R

and Death " The American Economic Revmew, vol. 65 (June, 1975), P 398

i

'Washington‘Post3 AprililB,,l975,fra Aflffr,

o |
*x
Los Angeles Times May 5, 1975, p. l.

£

I3 E

Wasﬁlngton Post Aprll l3, lQTS;ﬁﬁgbAwl;.itf

A
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’00ndition in the future;'he assumed it mi gl ﬁe possible to gather paét’
criminal and-othér statisticskto-drﬁw conclusibné aoﬁcerniﬁg the‘fgcférs
thaﬁvinfluence the crime, and specifically in this case, thehmurde; rate.
(In an éérlier study he‘purPOrted to éhow that the crime rate is inversely

related to the aeverlty of the punlshment imposed and p051t1vely related

’to the benellts to be galned, which is to say tha t puniuhmont does 1nd°ed deter
crlme. ) Itvmay or may not be the case that jirrationality Dlays a graater role
1n crlmlnal behav1o* than it does in economic, but Ehrllch assumed that at least
some murders are comm;tued by persons who expect to gain more from murdering
tﬁaﬁ from not murdering and; before they zact, calculate the probable costs
aé‘well'as the prbbéble geins. The gains appear in his model of the "murder

f

supply functionf in the form of annual statistics respecting the unemployment

rate the labor force participation raiﬂ and an estimate of real per capita
income; which is to say, he made the assumption that the gains to be won by mur~

der will be related to the economic factors expressed in these statistics.

" The former (the probable costs) appsar as statistics, from the same years,
- respecting the probability of murderers being apprehended, then coavicted and

”:then executed. With these he included statistics of the percentage of the.

populatlon in the age grouu 14-25 in each of the years studled theassumntlon
belng (and it is a well—lounded assumptlon) that this group has a hlgner

propensmty to commlt murders‘v His hypothesis “was that the murdexr rate is

“depandent on these eight variables in a particular relatlonshlp bo»h to each

that

other and to murder, and/these relatlonshlps can be etpressed.mathematlcally

in a set of slmultaneous equatlons. Approprlate,estlmatlon techniques were

ﬁrthen_USéd to obtain numerical values of the parameters in the model.

Isaac Ehrllch, "Part1c1patlon in Illegltlmate Activities: A Theoretical and.

7‘)Emplrical Investigatian," Journal of Political Economy, vol. 81 (Nay-June,

1973), Pp- 521~6). :
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It is a complex. technlque. (Some 1dea of the complexltles JnvolVed in

‘ thls klnd of study rna,/ be gllmpsed in the fact that I}hrllch founrl it necessary

+y" take acount of--which is to sa;y', express ma.thema.tlcally—-the‘ poss:.‘m.lz.ty R

that the number of murders may have been diminished syé‘ogmatiéélly over time ,;

due to a continual improvement in medical ‘;echnology: with the result that ' S ,r

vhat would have been a murder in an earlier year was--because the victinm's =~ 1

12

- life vas saved--merely an attempted murd° » in a later year. ,)‘ But -the
® , complexity is a consequance of the attempt to avoid the shortcomings of the ..

simpler studies, shortcomings that made their findings inconclusive. For

example, Ehrlich hypbt;:lesized that an increa’se‘ ivnv executiors would have‘tx.«rdi G
® opposite effects: fewer 'murders,.beéausa of a perception of a great‘er:pro’oa‘b,ili_ty i‘ f
of execution, and more inurcle;s,. because of perception of a smaller probab':‘glity
of convictian'(due to th‘e refusal of Juries to conviect when e’:cecut_io'h iskthe_;;’
o . prescribed penalicy). He was also asbie to deal with aiao-‘chér prckble;;.:left |

unresolved by ’cheuearlier studies, nawely, the 'nec;e;ssity to dis‘hinguiSh “o‘e’cv‘een‘ ‘

& dscline in nurders att‘ributgble to incapacitation of the convicted mu;;'aeréf

(an executed murderer is completely incap:‘a.citatéd) and =z decline at'.bributéble

to the deterrence of murders ‘by others. The number of murders snd fhe xﬁur;lfarf ;

rate had risezﬁ dramatically in the pei‘iod studied by Ehrlich' while the o

number of executions fell of‘f to zero, but because multiple revress:.on

analysis produces statlstlcal ralatlonshlps from which only tentat:.ve conclu—-

sions can be drawn, h:;s conclusion was only thafc the one may. ha.ve‘_"beer; a.cause o :
of tyhefother‘. As he put it, "one cannc‘)tv réjecj: fch‘e lpypgovthes‘i‘.s‘ tha.tpum.shmen’c,c
in general, and execttion‘ in,,particula.p;', exert ‘afuni'quevdeter:eni". ‘ef‘febciv‘. on "

potential murderers." Or, "an additional execution per year over the peripd

L
o | ’ ‘ f - e

Ehrlich, "The Deterrent Effect of Capltal Punlshment A Questlon of L:Li‘e and
Death " p. h07 ‘
- R ¥* V' . . o : . S ' ’ PR . Lox ' [ p ’ ’ B ' ,\ ,'A '
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in questlon may have resulted, on average, in.T or 8 fewer murd°ra. : .

Fhrllch's study was descrlbed in a Reoly Brief quickly filed by counsel'
,.fbr’the petltloner in the Fowler case, as one rlddled wlth theoretlcal °nd ‘
technlcal errors that render its conclu51ons meanlngless. Desplte the comnll~
ed eray of mathematlcal symbols and econcmetric termlnology, the [studJJ
1s a creation of mere aroltrary assumptions, mlsleadlng summarlaatlons, and
reckless wnferences. P These are oov1ously serious charges and, even‘thougn<
.made in a lanyer s’hg;ef, cégndﬁ be summarily'dismissed, especially when the
 brief dependS'heavilf‘on'a paper written by two econometricilans whose eredentials
; %%
- are, in princi ple, the equal of Ehrlich's. Some of the criticism is
directed against multiple regression analysis itself and some against Ehrlich's
‘épplicatioﬂ of it. In the latter category are criticisms of the data he’

used, and of his faiiure to control for the length of prison sentences imposed

~on convicted murderers, and of his assumption that the relations among the

~

. pqsited'eight independent variab;es and the nmurder rate remaiﬁ ﬁnchanged through-
cout the country. ‘(The answer to this is thé# if hié assumptions were iﬁvalid

 %hat would affeét the robustness of the statistical'results.) In’ the former |
category,‘the critics, while conceding the super 1or1ty of mnltlple regression
enalysis in-contrﬁiling for the factors that are thought to be statlstlcallj

related to a described condition (e.g., the murder rate), it is, needless to

*'rbid., p. bk,

R

Fowler Ve North Carolina, Supreme Court of the United States, #73—7031. Reply
Brief for the Pet¢t10ner, Appendlx C, p. L. :

FHE ; :

'Peter Passell and John B. Taylor, "The Deterrent Effect of Capltal Punishment:
Another View," Columbia University Discussion Paper T4-7509 {(March, 1975).

This paper is printed as Appendix E to the Reply Brief for the Petitioner.

See above, note - .
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say, incapable of controlling for a factor omitted from the model, and thé o]

fact of this omission can lead to serioué misStatements} - This is said»to be

espec1ally likely when data are drawn from widely-separated p01nts in tlme.
One of his crltlcs carried out a multlvarlate regression analy51s on cross~ ;‘*,, 'Hfﬁ

j
section duta for thecensus years 1950 and 1960 (instead of country—w1de

'data_for a number of years), and found executlons 1o have no deterrent'effeot -

beyond that achieved by imprisonment. He concluded that it could not be
proved that executions deter murder; on the other hand (and this ooncessioﬁ
may be one conseqpence of Enrlich's work)}, he said it cannot be provéd thét

“executions do not deter murder. "Proof ig simpl& boyoo& ﬁheioapacifiyof
empirical social science."** | | o ‘

.In a feply to his oriﬁics, Ehrlich emphaoized tha£ he nover cléiﬁed thot :
~his résearch "setﬁles the issue of.the deterreﬁt effect of ca@ital.ponishmenﬁ,”
but he defendad Q}S work as superlor to any by his- crltlcs elther before or-

after his own. "The fact is that I have learned of no 51nv1° error 1n eluher

oy theoretlcal analysis or the statlstlcal methodology used to 1mplement the

theory. f' And surely, some of the criticism leveled agalnst hlm is 111—,
conceived, or petty to an extent not us@ally encopntered in a scholarly journal;"i;
. Baldus and Cole charge him with a failure to "focus on the relevant policy

‘question.”

The precise guestion now facing the Supreme-, .

Court is whether capital punishment must be - B T
sbolished, not whether its use should be S e
increased or decreased assuming it is retained. ' L SR
For some purposes, it may be of interest to

investigate the effects of increasing the number

o

¥ ‘ ‘ ‘ S s s
Peter Passell, "The Deterrent Effect of the Death Penalty. A Statistical Test,".
Stanford Law Review, vol. 28 (November, 1975), pp. 79, 80. ERLTE S

* - .
Ibzd.,,p. 79.

wX*

Isaac, Ehrllch 'Deterrence Evidehce andLlnference," Yale Law Journal 15§\§;_1jjffa;:




1

7o

of executions in rctentionist jurisdictioms.
But in the debate over abolition, the essential
question is the-effect of changing from a re-
tentionist to an abolitionist jurisdiction.
" Sellin's approach is directly addressed to this ‘
- policy choice, and Ehrlich's approach is not.* " . ‘

But if Ehrlich is right, the effect of '"changing from a retentionist to an

abolitionist jurisdiction' may be a marked increase in the number of

- murders. He may be wrong but his findings are certainly not irrelevant.

The'issue may not be resolved, but this at least can be said:
Ehrlich (who has Suppdrters*as well as critics**) succeeded in reopening

the question. Despite the intemperate character of the immediate responses

7 to it, his study was rightly regarded as deserving the most careful con-

sideration in the most reputable of scholarly journals. (The Yale Law

Journal, for example, devoted a good deal of space to it in two consecutive

AR

issues.***) No one who has studied his work and the exchanges provoked by

it may now say what was regularly*éaid earlier, namély, that it is known

* David C. Baldus and James W.L. Cole, "A Comparison of the Work of
Thorsten Sellin and Isaac Ehrlich on the Deterrent Effect of
Capital Punishment,' Yale Law Journal, vol. 85 (December, 1975),
Pp. 186, 174. | ' -

‘#% See James A. Yunker, "The Deterrent Effect of Capital Punishment:
Comment ;" an unpublished paper filed by Solicitor General Bork
~with his Brief for the United States as Amicus Curiae in Gregg
v. Georgia, Supreme Court of the United States, #74-6257. See also Morris-:
Silver, ~ "Punishment, Deterrence, and Police Effectiveness: A
 Survey and Critical Interpretation of the Recent Ecomometric Literature,"

a report prepared for the Crime Deterrence and Offender Career project
(New York, 1974).

,*?f‘Yale Law Journal, vol. 85 (Deceﬁber 1975, and January 1976).
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that the death penalty is not a moxe effective deterrent. " At least, no .

®'’/  one may properly say that.

In the 1976 Canadian debates, Prime Minister Trudeau sald to tﬁe/
‘e , House of Commons that if the b111 to abollsh the death penalty were defeated
; "some people will certalnly hancr " and he threateqed the opponents of_’,f.*the o
bill with responsibility for those deaths. Yet if Ehrlich is right/i- and he :
® nay be right -- abolition of capital punish’mel_;q_:i may resglj: in i:he#,;‘éeathsb of
‘ -as many as eight persons for every murderer wl;g is not etecdted*"/ The
. question posed is this: whose 1life should be saved that of t’ie Quebec
® cabinet minister Pierre Laporte or thOSe of the F.L. Q (Front de leeratlon ;
du Québec) terrorists who garrotted him with baling ulre and stuffed his body ""

in an automobile trunk? Or for an Amerlcan example, the life of Henry J’arrette

® or the lives of his future victims?* - If the deai:h },enalty is pemltted

-

*Jarrette was a double murderer, but he wa., not e*cealted Instead fe was given
a long~term prison sentence and then allowed to leave the pmson in order to
attend the state convention of the Junior Chamber of Commerce in Raleigh.
(Jarrette was a duly elected officer of the prison chapter of the state

L Jaycees, so why shouldn’t he attend the convention?). While in Raleigh, he
eluded his guard and escaped. . Two days later he seized a s:.xteen-year—old
black girl, bound her hands behlnd her back, threw her in a car he had
stolen, drove off to a seiluded place in r.he woods, raped hér, threw her
back in the car, and drove back to town; there he s‘tabbed and killed a-

® sixteen-year-old white boy who had the, mlsfortune to be sitting at the wheel

: of another car to which Jarrette tooks/a fancy. (St.ate of North Carolina -
‘Jarrette, 284 N.C. 670 [1974]. See Fowler v. North Carolina, Supreme
Court of the United States, number 73-7031, Brief for Respondent, p. 47).
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isome people will certainly [or wilk probably]hhang';if'they arc not hanged,

and if Ehrlich is right, a larger number of people -- and in this case,

innocent people -~ will be murdered.

3. Crimes Without Punishment
- One of the. frequently-used arguments against the death penalty is
o N
that murder is a crime that cannot be deterred. It is insisted that, beyond -

all others, murder is a crime of passion, a crime committed by wife against

husband, or husband against wife, or under the influenge ¢f alcohol by friend

against erstwhile friend, and, on the whole, the statistics bear this out.

Whereas persons tend overWhelmingly to commit their armed Tobberies against

strangers, they tend to murder their friends, lovers and acquaintances and

to do 'so in the familiar surroundings of the home.* Acting in a fit of

passiol, murderers are incapable of a xatiomal calculation of costs and

benefits, and, therefore, it is argued, ineapable of being deterred by the

threat of capital punishment.

‘But the same argument leads to the conclu51on that they are in- :
capable of being deterred by Lhe Lhreat of any punishment; and if deterrence
is the only purpose of punishment, and if no punishment can deter the typical
muréeref, then it woeld seem that the law is wasting its time and our money
when it punishes him. Rehabilitation {even if it were possible) is irrelevant
here: a murderer is the least likely of crlmlnals to repeat his crime - Henry

Jarrette is an exceptlon to the rule ~-- so nothing is accompllshed by

........

‘,1ncapac1tat1ng hlm, either by executlng him or imprisoning hlm. ~The

i

~* ‘Sourcebook of Criminal Justice Statistiés - 1974, pp. 246, 247.

e
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conclusion to which this argument leads is not-merely that murderers ought not

o. Lo, TO bé executed, but that they ought not even be imprisoned, 'or, for that ‘matter;

arépsted. In fact, murder ought not to be considered a criminal offense. ¢
gi 'In addition to leading to conclusions that né gane mzn wiil a;céét;
J : , this arguméﬁt fails to prove what it sets out to'provefﬁlThé fact that’murdef'
tends to be a crime of passion does not prove that”mufdef'cannog be deterred
by the fh}eat of severe punishment. It is possible that precisely beéause
of the'seﬁere punishments prescribed, ﬁﬁrders égnd to be committed, on the;'
'whole, only by those unable to weigh the posSibleAcosts against the probable ~ '¥fi
 benefits. Others, even those who stand to géin by murdeiing (and most of us
are in this category), are deterred by the costs, or may be deterred by them.
- At least, the criﬁe of passion argument does nothiﬁg to cast doubt on the
possibility that we are deterred by the threét of’puni$hment; Who woﬁld be
so bold as to predict that the murder rate would not rise if murderers were
not punished in any way? Besideé, we know as a fact that the number of
murders tends to rise with the crime rate in general— and not only in
America «— which suggests that arsignificant number of murders are‘being
committed 'in coid blood!" by persons dther than jealousigusbands‘or fo:saken
o jovers. Interestingly enough, this proves to Be true. 5 %;
* In 1966, 16.3 percient of all mui‘ders y}ere what the‘/FBIj’refer‘s toA .a>s
’"Spouse~spouse"'murders; this proportién dropped stéadily'tntilgﬁin 1974, it

ieachedtlz.l percent. More or~less the same thing happened.respecting the

@ : By

proportions of murders committed by parents; "other relatives,"pand by
those involved in "'romantic triangles and lovers quarrels." The proportion
. “’ i N T e O 22, ?‘?::
‘ of killings arising out of Yjther arguments" (a category that probably includes .
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bar room brawls) remained essentlally unchanged (40 9 percent in 1966 and

}ﬂ%543,2~percent‘in 1974). The one category that shewed a marked increase is

These constltuted 14 8 percent of the total in 1966
‘and 22 2 percent in 1974 * More murders and a greater proportlon of murder
are being éommitted by professional criminals in "cold blood" in the course

;”of committing othef felonies. In New York City, 1,645 hom1c1des werei |

: commltted in 1975 and more than a third of these were classified as

”stranger murders," the highest rate in the country._ Such murder cases

Ls are mdre‘difficult to -solve, and we can expect that as the proportion of

fhem riees,”fhe proportiOn of cases.'cleared" or solved will drop and that.
the prepertion of murderers bunished will also drop. New York.palice :

: managed to make arrests in oely‘64.5 percent of ite homicide: cases in‘
1975, whlch was the lowes "clearance' rate among the large Ameriean cities.;?
My p01nt is a 51mple one: 1f crime in general could-be deterred.more
effectlvely, murder in particular might also be deterred more effectively.
vCrime;in general is not now beiﬁg deterred because, cempared to the amoﬁnt~
of crime, almost no one is being punished, and almost no one is being
'punished partly because our judges do not beiieve,in punishment. 'fhey

, still believe in rehaBilitation. .

It is no longer fashionable to deny that the crime rate is increasing

* .. - and doing so at a rate that, however grudgingly, draws acknowledgment from

persons formerly disposed to deny it. We know about the crime rate from

the FBI's Uniform Crime Reports, and while these annual reports are less

- wreliable than‘we wduld like them to be, they are no less reliable this year

/ * Unlform Cllme Reports, 1972 p. 9 and 1974 (p 19) .
B The New York Sunday Times, June 13, 1976 pp.- 1 and 60,

.. o g . Wi
e ! ) . g , i \}
ot 3 :
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than last, nor were they less reliable last year than the yeaf be,fbre:. It

is also true that an appreciable part of the increase is attributable to ezt

/1/ - - d
t dlsproportlonate growth in’ thé younger age group whlch we know as a-

oo fact comm1ts a disproportionate part-of the crime.- btl,ll, derzxv:mg all
o ‘ : ) i
® the comfort we can from such factors; the a’mount‘gof crime and the rate
of crime are increasing,” and almost everyone (except, of course, Jessica

Mitford) admits 1t.

.

There were, for example, 10, 192 ‘index cmmes ]\nown to have been

committed in the Unlted States c‘lurlnd the year 1974,* an increase of 203

° ‘ percent over 1900 in this same perlod the per caplta crime Tate (cr:m}es
| per 100,000 population) jwn]g:d from 1875.8 to 4821.4, ‘an increase of iS?

percent. Of particular interest here is the number of murders:-20,600

e in 1974 and 9,060 in 1960. This is an inlcrease of 127 pex;cent, and an |
| increase in the n:ﬁ'rder' rate gf 90 perceﬁt. In this-same p'eriod,.the rate T
“of forcible ra‘pés incréased 175 percent; robbenes 248 pércent; awgravated
." _assaults, 151 percent; burglarie$ 183 percent larcenles s 147, percent ‘and
| motor vehicle thefts, 153 percéﬂt s
'I‘hus; ‘the publlc": perceptlon that crime is a worsen:mCr Problem is

o borne out by the statlstlcs, so too is the publlc s perceptlon that not much

is bemv done about it. 'I'he police manage to m'ﬂce an arrest in approxmately

20 percent of the cases, but only a small portion of those arrested are

~actually convicted in the courts, and a still smaller portion punished’. The

* Index crimes (the category is the FBI's) comprise (1) murder and nonnegllaent
manslaughter, (2) forcible rape, (3) xrobbery, (4) aggravated assault,o(S)
burglary, (6)- larceny-theft, and (7) motor vehlcle thefts.

*“‘/’Unlform Crme Reports 1974, p. 55.

e
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" figures are as follows (per 100 index crimes committed):*

Arrests ..;;....;.,............;;.......19.4

Persons charged.,......;.........‘....,{17.5

éersons guilty as charged.....oeveeseaes 5.0

‘Persons guilty of lesser offense........ 0.8 ) ’L‘
Persons acquitted or dismiseed.......... 2.4

Juveniles referred to juvenile courts... 5.8

>Thu5, for every 100 index crimes reported to the police there are 5.8

‘ccnvictions, not counting the convictions in the juvenile courts. The

number of these is not reported, but if we assume that these courts
convict half the offenders referred to them, the total conviction
rate is 8.7 percentjfwhich is to say, that for every one hundred index

crimes known to have been committed there are 8.7 convictions. This

means that an estimated 91.3 percent of the reported crimes go unpunished.

But the s&tuation is actually worse because most crimes are not reported.
This fact had long been suspected and now, thanks to the victimization
surveys conducted by the Census Bureau for the Law Enforcement ssistance

Admlnlstratlon, it haa been verlfled Information in these victimization

freports is obtained from twlce-yearly interviews with a national representative

kx sample of 60,000 households and 15,000 businesses, who are aSked to report

the specific crimes committed‘against them during the period covered.

Co

‘Except that murder is not included, the crimes surveyed are roughly

equlvalent to the FBI'svlndet crimes. What we Learn, among o*her thlngs
1

)

is that Lhere is a marked dlsparlty~between the number of crimes reported

to the pol;ce (and recorded by the FBI) and the number of ctimes committed.-

S

* Ibid., P 176 These statistics, the only ones évailable, are drawn from
“the reports of 1496 cities. I am assumlng that the same rates apply in

~,kthe.country as a whole. T R VB T
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Thus, for examp1e in 1973 the FBI reported the rate of forc1b1e rape to
kbe’24.3 per 100,000 and the National Crime Survey. reported it to be 100
or four times greater; and the robbery rate as recorded by the FBI was
198.4 and, as reported by the victims, 690*. In a prdss release of
April 15, 1974, the LEAA Administratdr at that time, Donald E. Sanfarelli;
indicated that only 37 percent of the crimes suffered by Détroiters were
réported to the policé, and this.figure was not out of line with the survey
results in other cities covered in the repdrt.*f (Thejfigures mentioned -
were 36 percent [Chicago]l, 34 peréent [Los Angeles], 47 percent. [New Yotkj
and 20 percent [Pdiladelphia].) ‘These data suggéSt, then,'that'the'true'
amount of crime is in the order of three times gieater than what ié re- .
pprted‘by the FBI. IfAso, the total of index crimes actually committed in
1974 was 30,576,000; This means that if £here are 8(7'c6nvictions'fb£
every one hundred recorded index criﬁes, there are only‘ZlQ'conyictioﬁs g
. forAeVery one huddred crimes committed, which is to say that 97.1 pefcéht
of thd crimes committed go unpunished (assﬁming{ for the mOment; that |
everypgd convicted is punished). |

This raises the‘qdestion of what is meént'by‘punishmenf; In.Gallupfpolls'
the public was asked whéther,,in general, the courtév"deél too harshlyaydr
not harshly enough with»criminals,"'andfthé responses,are reported in the

'follow1nc table Fekk

..............

* U.S. Department of Justice (Law hnforcement Assistance Admlnlqtratlon),
-+ Criminal Victimization in the Unlted States, 1973 Advance Report, p. 12,

" An index of the accuracy of this survey information is to be found 1n the‘]

similarity of the figuves for motor vehicle thefts, a crime that is-

reported (and recorded) because insurance companies- wil}™ otherw1se refu5e o

to pay -a claim. . In one’ *urlcdlcthn the police reported 20,522 auto o
thefts and the LEAA survey counted 22 500 and the dlfference 1s in the S
expected direction ~

*#fDetr01t Free Press Aprll 15 1974 P 10- A

**% U.S. Department of Justice, Law ‘Enforcement: ‘Assistance Admlnlstratlon,
»Sourcebook of Cr1m1na1 Justlce Statlstlcs - 1974, D. 204
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K Harris poll, asking a similar questiom in 1970, reported that 64 percent'

of the respondents thought that the courts were 'too lenient" in dealing'

with criminals. This is surely one of those areas where the public has

| merely.a vague perception of the facts as to which it is asked to make a

ronounCementa— who knows what '"too harshly” means, or '"about right", and
P g

N

\.

~;.hOW’many persohs are in possession of the facts concerning sentencing? —

~ yet the perceptlon nay be accurate for all Lhat. In 1973, for example,

a tota; of 34,983 persons were sentenced by the federal courts, and of

~ this total, 15,025, or 43 percent were put on probation and 1866, or

5;3 percent,_were\fined. ‘In addition, 2,883, or 8.2vpercent, were given
wha£ in‘federa1 law is called a “split sentenée," whicﬁ'means a séntence
of Six months or less in a "jail-type iﬁstitutipn” followed by a term of
érobatibn.* So far as I have been able to determine, this pattern of

sentencing prevails in the state courts as well; according to one recent

study, 'over half of all convicted pffenders inkthe United States are

placed on probation,"**'and,a’decade ago Califbrnia reported that 48.9

percent of all félony defendants were so treated.*** Nor was probation confined to

'*Ibld., p. 396.

~*¥*Ronald L. Goldfarb and Linda R. Singer, After Conv1ct10n (New York
Simon and Shuster 19733, P- 209. ~

‘***Callfornla,'Board.of Correctlons, "Probation, supervision and training,

1964," p. 5).
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relatively ﬁinor offenses. Of those convia@ed:oé the seveﬁ index';rimés‘(or ‘~'~, ';5
their equivalents in federal law), 287k, or’37.pércent, weré placed on»probatigﬁ
By fizderal courts in 1971;% : These figures gaﬁn adaitional significance when

viewed wiﬁh‘those*concerning deféndants vho have}prior,criminal recbr&s;: This:"

information was available for 23,390 of the 32,103 versons convicted in federal
- courts in 1971, the last year for which we have the statistics, and,of these

. P WEk- ) e
14,489, or 62 percent, had prior criminals records. The provability is

- strong that probation is being granted to a significant nuroer of deferndants
. with prior criminal records. Indeed, in particular jurisdictions where this

has been studied in detail, this has been proved to be thé case. o

For examnle, Martin A, Lev1n of Brandeis University

found in a study of thé. P1t+$ou_rh Common Pleas Courdt
in 1900 that well over one-nalf the white males COHVlCued
of burglary, grand larceny, indecent assault, or
possession of narcotics, and who had a prior record, were
placed on propation; nearly one-half of the two-time
losars convieted of aggravated assaullt were also placed
on probation, as were more than one-fourth of those
convicted of robbery. In Wisconsin, Dean V. Babst and
Jonn %. Mannering found that 63 per cent of the edult -
males convicted of a felony during 1954-1959 who had ,
previously been convlct°d of another felony were placed -
on probation, and 41 per cent of those with two or
more felony convictions. were given probation for the
subsequent offense. In Los Angeles, only 6 per cent of
those charged -with burglary, who had a serious prior

~ record, were sent to priscn; only 12 per cent of those
charged with burglary who had already baen in prlson were.
sent ’oaum.’T

Sourceboo& of Criminal Ju;tlce Statistics, 19Th o 3)6

: Ibid., p. o5. , - o s o

R James Q. Wilson, Thlnxlnq About Crime (New Tork: Ba51c Books, Inc., 1975), o 165.40
" The studies cited by Wilson are. Martln A. Levin, ' 'Urban Politics and Policy :
Outcomes: The Criminal Courts," in Criminal Justice, ed.-George T. Cole (No.
‘Scituste, Mass.: Duxbury Press, 1972), p. 335; Dean V. Babst and John W. =
Mannering, "Pyrobation’ Versus Imprlsonment for Slmilar Types of. Oflenders,szournal
of Research iz. Crime and Delinguency 2 (July 1965): 6L ff.; and Peter W. = '
Greenwood et al., Prosecutlon of ‘Adult Felony Defendants in Los Angeles County:
A Policy Perqoectlve, Report No. R~ll27-DOJQ(Santa Mbnlca' Rand Corporablon,

1973), p. 109.




> . R '
33

.

 But perhaps the most revealing information is to be found in prisomer

 statistics. Despite the fact that the number of index crimes known to the

policé increased from 3,363,700 in 1960 to 8,666,200 in 1973, an increase

- of 158 percent, the total number of persons in federal and state prisons

actually declined.®* There are many more criminals, but they are not in

prison. Ifiwe exclude probation from the category of punishment, we arrive
“at this conclusion: 2.9 convictions for every one hundred crimes committed,

. and half of those convicted are punished. Hence, 98.5 peéercent of the crimes

‘committed. go unpunished.‘ This,surely, is a situation that Hobbes and Beccaria

- did not foresee when'they first advanced the proposition that the purpose

of punishment is to instill fear of the sovereign's laws. Rather than

+ fearing -the laws, American criminals have good reason to regard themwith

contempt. -

Judges are reluctant to.pﬁnish because the idea of punishment fell
‘ b , .

~dnto disrepute in prestigious Yegal circles. Part of a lawyer's, and

especially a judge's, education has been that the use of punishment shruid

be avoided. The American Law Institute's Model Penal Code (which is one

‘of the most influential legal documents of the past few decades) instructs

judges to avoid imprisoning a convicted criminal except (i) to incapacitate

him, (ii) to rehabilitate him, or (iii) when necessary to avoid depreciation

of the seriousness of his offense. Thus, withholding a sentence of

" imprisonment is to be the rule and imprisonment is to be the exception, and

from the sentencing section itself one might conclude that no one should

K

, ’f* Ibid., pp. 471, 434. There were 212,953 prispne}s in 1960 and 204,349
© Ty in 19735, ‘ . , ' ,
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be nnprlsoned in order to deter others from commlttlng 51m11ar offenses.

‘,‘ y‘ . ~

The ‘same prlnc1p1e anlmated the Council of Judges of the Natlonal Counc11

on Crime and Delinquency when, even 1n the second edltlon of thelr‘Model

_;}“ Sentenclng Act (publlshed in 1972), they provzded that, except for ddngerous“
offenders "persons conv1cted of crlme shall be dealt w1th in accordance
i ~ with thelr potential for rehabllltatlon con51der1nc thelr 1nd1v1dua1
characterlstlcs, circumstances and needs.” l@n the comment accompanylng
this article, they acknowlédge that while "some persons, including.a few
. members of the'Council‘of Judges, maintain that‘ﬁunishment per se has a
proper place in a sentenCe, the consensns’is that‘tne term "punishment"
standing alone is vague,''*¥ (Thls sentence is 1tse1f vague, but its R -:bﬂrf%%
1mp11ratlon seems clear enough: the Coun01l of Judges is persuaded that | o f;_‘

criminals ought not to be punished.)

-

B * The American Law Institute, Model Penal Code, Proposed Final Draft ﬁ
o (Philadelphia, July 30, 1962), p. 106. The relevant section reads
as follows: ~ ' ~ ‘

-

Section 7.01 Criteria for Withholding Sentence of Imprisonment
and for Placing Defendant on Probation.

¢ _ , (1) The Court shall deal with a person who has been convicted
of a crime without imposing sentence of imprisonment unless, having:
~regard to the nature and circumstances of the crime and the history,
character and condition of the defendant, it is of the opinion that
his imprisonment is necessary for protectlon of the publlc because

" (a) there is undue risk that during the period of a
suspended sentence or probation the defendant will commit
another crime; or

(b) the defendant is in need of correctional treatment Nt oy
~that can be provided most effectiv y’ by his commltment to an
1nst1tutlon oxr : » : c ‘

AN

¢ . L (c) a lesser sentence will deprec1ate the serlousness of

: the defendant's crlme. "
*% Model Sentenc1ng Act,<Art1c1eAI This is publlshed in full ‘with

P accompanying comments, in Crime and Delinquency, vol. 18 (1972},

® g Pp- Sii$370 The quoted statements are both tound on p 344




~35~

The sentencing practices of judges have Tecently been subjeéted to

a powefful and informed attack by a federal trial judge, who refers to the-

y,un@hecked'and sweeping powers given to judges as 'terrifying and intolerable

for a society that professes devotion to the rule of law';* but even in

'the course of demonstrating the injustices of the séntencing system, he,

"too reveals ‘his attacﬁment to the sentlment that underlles it. He is

flrmly conv1nced he says, that not only are too many persons sentenced ta

'.prlson terms,that are far too long (an opinion that can be supported with
persuasive evidence), but that "too many people' are being imprisoned.**
-~ Hence, he, too, even as he complains of statutes providing for indeterminate

~sentences, calls for '"creative thought" to be given to rehabilitation

programs involving "probation, work release, halfway houses', and the

‘/-'d\ Qr%;;:Z&‘ i ) -
like, 45 if there were scme reason (but he knows there is none***)to

‘believe that rehabilitation works.

~ Admittedly, there are gross disparities in sentencing, but the

‘evidence reviewed above suggests that for every.'hanging judge" who

' imposes excessively severe sentences, there are several whose illusions or

softness cause them to err in the opposite direction. The fact is that

a "shocklngly large number [of criminals] go unpunished", as a recent

task force report puts it, and that this has "seriously affected the

deterrent value of crlmlnal sanctlons "**%** .How could 1t be otherw1se'

..............

: 'k'k‘k}\‘

* Marvin E. Frankel;‘Criminal‘Sentences:'Iﬁerithout Order
{New York: Hill and Wang, 1973), p. 5.

*% Ibid., p. 58.

FdRk

Ibid., p. 89 and passim.

Twentieth Century Fund Task Force on Criminal Sentencing, '
Fair and Certain Punlshment (New York McGraw-Hlll 1976), pp. vii and 33
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when, as I calculate it, 98.5 percent of the serlous crimes go unpunlshed?
In this 51tua110n the questlon is not why 50 ‘many. persons commit crimes
but why so many persons do not commlt crimes, when, from a certain point -

of view, it is obviously in their interest to do so. They are laboring

under an illusion if they are being restrained by the feaf of pﬁﬁishment.’
The possibility of being punished is altogether remote; it is remote not

only because of‘the difficulty of catching criminals, but because of‘thé ‘
unwillingness of the courts to punish them'whenlcaught ahd oonvicted, énd

also because of the difficulty of comvicting them.*

4, The Cou?t Problem
V_JFrom.the beginning oriminologyvhaé aéSerﬁed‘thatlif'pﬁnishmeht has-
any capacity to deter crimes:(and in'theibegihning there was no doubt.obout‘
.thié), it consisted in its certainty and iﬁ the promptﬁess of’itsVimposition?

Beccaria made these two arguments in consecutive chapters of hls treatlse.-"

e

10ne of the ‘greatest curbs on crlme" he said, "is not tbe cruelty of
punishments but their infallibility",'and the ”more promptly‘and the
&more closely pL?lShment follows upon the commission of a crlme the more
just and useful it will be." He therefore, in t*ue Hobbean fashlon, urged
‘magistrates to be more vigilant and. Judges ""inexorable'. But in the

United States today, punlshment is neither 1nfa111ble nor prompt, which

is why the crlmlnal Justlce system is descrlbed even by sympathetlo observers '

'K
as a fallure ”unable to protect the communlty from crime."

* T have no doubt that the prospect of belng arrested alone is suff1c1ent
to d eter the typlcal law- abldlng c1tlzen.g He regards that as shameful.

** Lewis Katz (with Lawrence Litwin and Rlcha}d Bamberger), Justice is the
Crime: Pretrial Delay in Felony Cases. CCleveland and London The Press
of Case Western Reserve Unlver51ty, 1972), p\ 2.0 00 x
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The system is chalacterlzcd by delay, and what appears to be
unnecessary delay, at every one of its stages. The avorage Br1+1sh

‘defendant is brought to trlal within 12.1 weeks, if he is not in

custody, and within 8.3 weeks, if he is in custody, andﬁfhe BritiShA

complain that this period is excessiyely long, much longer than fifteen
years'earlier;* yet the President's Commission on Law Enforcement and

Administration of Justice, in one of its task force reports in 1967, set

“these'times as targets to be achieved by American courtsﬁ In actuality,

the waiting petiods are much longer. The task {orce saw no reason why a

: crlmlnal case could not be dlsposed of witliin three months but a recent

study by Professor Lewis Katz found that the average urban court in

America requires nine months to dispose of a case.,** In another study.

3

Macklin Fleming, a justice of the California Court of Appeals, provided

~the following eﬁample of the law's delay in what he described as a

.routine -California criminal case¥** The defendant

Lord Chancellor's Department, Statistics on Judicial Admlnlstratlon
(London H.M. Stationery Office, 1973), pp. 38, 6.

% Katz Justice is the Crime, pp. 36-37.

#*% People v. Esparza (1971), Cal. 2d Crim. No. 18'326.,‘
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on December T, 1968, after vhich the following proceedlnbs ‘took plac

~38= .

v
.

wvas apprehended in the. act of burglary--caught: red-handed, as the saylng’goov~~

-X-

1968
30 December. Information filed charging
sundry robberies, burglaries, rapes, ?1dnanp1n
and sexual offenses. ‘ PO
1969

6 January. Defendant arraigned and.pleaded not guilty.

3 February. Information amended to charge prior offenses.

Trial continued to 4 March,

. 4 February. Arraignment and plea continued to 10 Febfuary;7

10 February. Arralgnment and Pplea continued to 13 February.

13 February. Defendant arraigned an d,pleaded not gu11ty.
Trial date remeined b March.

28 February. On defendant's motion trial continued to 2
April. : : o .

2l April. On defendant's motion that his counsel was
elsevhere engaged, trizl continusd to 1 May.

1 May. On defendant's motion trial COnuanEd to 9 May.

-l 9 May. On defenaant's motion that DlS counsel was else~‘
: ‘Where engaged, trial continued to 1k May.

1k May, On defendant's motion that counsel was elsewhere
engaged, trlal continued to 15 Waf

15 May.” On defendant's motion trial continued‘tp 20 May.

* IS ) . e ] . :
Macklin Fleming, The Price of Perfact Justice: The Adverse Consequences of

Current Legal Doctrine on the American Courtroom (ilew York: Basic Books, Inc.,~'
197&) PP- 67"’ ] R - . N

g

2 April. On defendant's motion trial continued to 24 April.
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20 Maz;} Defendant pleaded guilty to three counts of the
information. Probation and sentence seb for 13 Junz

13‘Jﬁne; Mentally dlgordared sex oifnndor proneedlnvs
initia de, and p“oceoalnﬁs continued to 10 July.

10 July. Defendantfs motion to withdraw guilty plea
granted, and not~guilty plea reinstated. TCause continued to
18 July for trial setting.

18 July. On motion of defendant, cause continued to 1
August for triasl setting.

1 August. On motion of defendant, cause continued to 8

August for trial setting. :

8 Aagust. On motion of defendant, cause conbtinued to 29

Auguau. ‘ '
29 August. Prosecution moves to vacate order reinstating

defendant's not-guilty plea. On motion of defendant cause

continued to 5 September. : o

f

5 September. By stipulation cause continusd to 1 October.

1 October. Prosecution’s motion to vacate order reinstating

-not-gullty plea denied. Cause continugd to 8 Octdber for trial

setting.

-

. 8 October. Trisl set for 2 Decernber.

13 Noverber, Hearing on defendant's discovery moﬁion;:motion
granted in pars. : : '

~ X . - ~ 4.  . .
20 Hovembsr. Defendant's motion to dismiss two kidnapping

counts granted as ©o one. Trial date of 2 Decempver vacated,
and cause continued to 3 December for trial setting

3 December. Cause set for trial on 21 January 1970,
1970
21 Januﬂrz Defendant's motion to relieve deputy- public

defender is denied. Defendant's motion to suppress evxaence
continued to 22 Janua“y.

22 Jenuary. Cause continuéd~td 23'January.

23 Jenuary. Hearing on motion to suppreés evidence continued

" 46 26 January.



respective interests are protected.'***(Katz himself is a lawyer.)
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26 January. Motion to suppress eviéencé‘in part.
Hearing sheld on motion to dismiss’ lineup evidence.
Later, motion is denied. Trial continued to 27 January.
27 January.  Trial begins. |
9 February. Jury returned verdicts of guilty. i
4 March. Judgment and sentence.
‘Defendants {even, aéparently,:those in custody) %avor delay because*
it enhances their chances of having the charges'against them reduced or
even dropped: witnesses may disappear, become discoufaged, forget, or -
even die, Defensg‘attofneys favor delay because it Serves as a means td

enable them to collect their fees (Katz reports that this is a common

‘ practice*), because it enables them to accept more cases tham4they>cou1d,

under a more rigid calendar,‘handle, and because, when acting as court-
appointed attorneys, the fee structure discourages going to trial.**

by

But the law-abiding community is penalized by delays; unfortunately, as
' . ~.

~

Katz says, this community is simply not adequately represented in the
courts, and the courts permit delay. "Between defendants and lawyers—w
and it must be kept in mind that judges and prosecutors are lawyers 00

the procedures are being neatly emasculated to ensure that only their

There is a need for more judges and other court personnel, and Qigobé deal
of effort is being exerted to make the courts nore efficient;'computqgﬁ

to assist in record keeping and schéduling; for example, and new management

*katz, Justice is the Crime, Pp-. 42 76-77.

**They are paid more for a case that is trled but the dlfferentlal is not

G-

enough to justify the nece551ty to accept fewer cases. Trlals arektlmef«‘7

consuming.’ See Katz, Justice is the Crime, pp. 71»72
***Ibld., P. 69.

\

o
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techniques; but the p;oﬁlcm is not simply one of inefficiency and will not

.be solved unless the use of new techniques and devices is combined with a

“Kf.éﬁépgeuof attitude on the part of judges. '"'Simply stated,'the public has

the right to demand that courts function in the interest’of soéiety and '
not as a private club for lawyers.'* The aphorism, justice delayed is h

" justice denied, would appear to have been coined with the innocent

'ﬁefendant in mind; wifh respect td”éhe‘guilfy;“justice delayed has the
effect of dimiﬁighing the chances of conviction and of punishment énd,‘
thérefore, of déterring crime. |

| .But‘triél jﬁdges are not solely responsible for the inefficiency'of

our criminal justice‘sysfem. Some éase; are tried-—:and tried and tried—

- but final judgment‘does not typicéily follow immediately upon the con-
clusion of the trial. When a case begins with a search or arrest warrant,
or a wire-tap, or. when it depends omn a confessioh, and wheﬁ the defendant

_ énjoys'the assisfance of assiduous or pertinacious ;ounsel, thg opportunities
for avoiding final judgment are élmost limitless. Flgmiﬁg,séys such a

- defendant ﬁéy be able to '"postpone the day of final judgment to Armageddon, '**
and for this he blames the Supreme Court, and partiéularly the Court under

Chief Justice Warren.

A defendant about to be tried in a state court may begin by aéking

. a federal court to enjoin the state prosecution on the ground that the

- statute under which he is to be tried is uncoﬁstitutional on its face or

is one whose enforcement would have a "chilling" effect on the exercise

% Ibid., p. 79.

** Fleming, The Price of Perfect Justice, p. 27.
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of a claimed constitutional right.* -Or he may .file 2 motion in which he

.claims that evidence to be used against him was improperly seized or,

Y another example, that an arrest warrant was issued without probable

cause, and, Af his motion is denied by the trial judge, he may launch a -

1
|

, collatera17wékack by asking another court to issue a writ ofﬁﬁ}ohibition

and, if he fails to get it, appeal that judgment to a still hlgher court.
Fleming calls these techniques "preconv1utlon shuttles.”

| If the defendant is nevertheless finally convicted,'hé canibegin‘v
the postconviction relief journey through‘the SEatefsfappellate syﬁtem,
and then to the Suéreme Court of ﬁhekUnited Stateé. -Even if'he loses

in each of these courts and iS'finally imprisoned~'he is not vet without

, remedy‘v The next step is one made more readlly avallable by the Supreme

Court some twenty years ago when it afflrmed the rlght of a state defendant
whose conv1ct10n\§as already been affirmed on d;rect appeal, to apply to

a federal district court for habeas corpus. If thiévis denied, héﬁcan~ 
then appeal the denial to the federal Court of Appeals and,‘finally,‘to »
the Supreme Court of the United States again.: The‘number of habeas |

corpus petitions filed annually by state prisoners now exceeds 12,000,

ﬁ;dﬁe 2,000 of which reach the Supreme Court.** .

It is inevitable that procedures so solicitous of a defendant’'s

interests will produce cases that make criminal justice appear xidiculeﬁs;

and Fleming provides an example of one:

L N A A T

* Dombrowski v. Pfister, 380 U.S. 479 (1965}.- This was;limited in
-Younger v. Harris, 401 U.S. 37 (1971). ‘
%% In the 1973-74 term, 2,118 in forma pauperls cases (most of them

involving prlsoners) were docketed, and the Court had not dealt
with 467 from the prev1ous term. 94 S Ct.‘218
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' 8ix persons died as a result of the throwing by Bates
and Chavez of fTive gallons of gesoline and lighted matches .
into the Mecca Bar in Los Angeles on the night of b April

i : 1957. Bates, Chavez, and others had been deznled service at
L the bar and ejected for creating a disturbance. Swearing to

b : get even, they purchased five gallons of gasoline in an opsn
bucket, returned to the bar, threw the gasoline on the floor,.
en threw a book of lightsd matches on the gesoline. In
killed by carbon

A Jury

® S , . and th
S the resulting flash fire five persons wer
rmonoxide, and a sixth was killed by asphyxia and burns.
convicted Bates and Chavez of six counts of murder and one count
of arson, and death sentences wers imposed. The jJudgmeats

® 4 - were affirmed in 1958 by the Celiformia Suprems Court, end

el R - hearings were denied in 1959 by the United States Supreme Court.

S Collaieral'}eview'immediately began in the federsl courts with
SR ‘ ' the filing by Bates and Chavez in 1959 of petitions for

ST . habeas corpus. Their pstitions were denied by the district court,
",'ﬁ" . *~.but in June 1960 the federal court of appeals ordered the. :
b - B - distriect couri to consider two issues--whethar the written
transcripts of orally recorded statements of the deféndants were,
,f"' , ’ : as claimed, grossly inaccurate, and whether the photographs of
L * the bodies of the victims were, as claimed, so excessively gruesoms

S ' B . *that their use amounted to prejudicial error.

JR

e



. - , ‘ -44-

s . ‘. ' * : s
5, ‘ . . :

S . Thereafter the district court found that the transcripts
vere substantially accurate and that the photographs were not
excessively gruesome and denied the petitions for habeas corpus. o
This denial was affirmed by the federal court of appéals in - = ¢ 7
1962, and a hearing was denied by the United States Suﬂreme o
Court.

In 1963, af'ter an unsuccessful petition for a writ of habeas
corpus in the California Supreme Court, Bates and Chavez filed
new petitions for habeas corpus in the federal district court.
“Hearings on thosz petitions were held durlna 1964, and in June
1966 the petitions were denied.

Meanwhile the Covernor of California commuted Bates' sentence

® ’ to life imprisonment without possibility of Uarole and com:nuteo_
Chavez's sentence to life imprisonment. :

o

o

L -

In 1967 the federal court of appeals affirmed the district = -
court's denial of habeas corpus. But in 1968 the United States =

; _ uxprem Court vacated the decision of the court of appeals and ‘

¢ , remanded the case for further cona1 deration in the light of two.

‘ 3recenu Supreme Court decisions: Burzett v. Texas, a 1957 ruling
that a defendant's earlier "onviction while unrepresented by
counsel cannot be used to support guilt or to enhance punishment,
and Bruton v. United Stnuas, a 1968 holding that the admission
of incriminating extrajudieial statements of a codefendant
‘ violates the defendant's right to cross-examination even though :

; tds jury has been instructed to disregard the staterents with e

-

respect to the defendant himself. IR e e

In Hovember 1971 the federal district court, in which the
cese had made its home for more than a decade, determined that
neither the use of prior convictions to impeach the veracity of
Bates' testimony nor the use of statements of codefendants in
the cause amountad to prejudicial error, and the court again’

, denied the petitions for habeas corpus. Im 1973 an apneal from
. : this denial was pondlnv 1n the" Iedoral court OL anpeals.

Since‘Fleming wrote, the“federal‘Court of Appealé upheld the denial,df the

petition and Chavez {for some raason, ‘not Bates) appealed to the Sunreme COUIu,. i
L3

.which also ruled against him..k' There, perhaps, after seventeen years, the mauter‘

EY

. RE
Fleming, op. cit,, pp. EB—Q.

Y T g
“ 21 .

R **Bates end Chiaves v. Nelsou, h85 F 22 90 (1973), Chavez v. McGarthy, 9h S. Ct
* RAEONE |

‘\
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~will come to rest, although not neceséarily. It is always possible (although,
- AM%Sincéfthe'advcnt of thé Burger court, not likely)‘;hat the Supreme Court
will announce a new constitutional rule of criminal procedure and then apply.

the rule rétroactively, thus making it pOssible'for Bates and Chavez to have

a new trial and, assuming the witnesses are still available to testify and
the evidence has not been destroyed, if they are again convicted, to begin

the appeals process once again. The retroactive application of the rule of

:Gideon V. Wainwright* (according to which every indigentvfelony defendant in
the state courts is; as a matter of federal constitutional law, entitled‘

tb the assistance of ;ou;t—éppointed.counsel) had consequences‘thatkseive to
'illustratevthe poipt. Over 6,0QO prisoners in Florida alone (where the case
‘originated) filed postconvicfion motions,®¥ which led either to mew trials
.bf the‘release of the ?risoners.» t is possible that Bates and Chavez will
benefit from soﬁé*such decision in the future. Gn §ixteen occasions (as 1
rﬂb'.   00Qnt them) the state and federal courts examined‘this trial and, finally,

. pronounced it a fair.one at the time it took place, but it is not impossible

that in the future it will be found to be unfair éccording‘to some standard

sfill to be set. Yet, as Fleming says, it has never been controverted "that
‘ﬁatgs threw the gasoline on the floor of the Mecca Bar, that Chavez threw

a book Qf'iighted matches on the gasoline, and that six persons died in the

enéuing ho£0caﬁ5tf"***“ Punishment in America, éven after conviétion,_is

.‘ SR néither‘infallible nor prompt.

* Gideon v. Wainwright, 372 U.S. 335 (1963). .
*% Fleming, op. cit., p. 15.
towkv Tbid.; p. 290 |
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_and "Family'), and it is easy to envy the British and Canadians who manage e

‘was so deaf that by his own admission he was able to hear only aboutyhaif

46 S e e
In»our presentvsituafidn, it is easy ‘to find fault with our manner
of conducting criminal trials and to overlook the faults in‘otherVSystems. R

It is, for example, deplorable that so much time is spent impaneling an

Americén jury (five weeks in the trial of the notbrious Charles ManSon.%u
to impanel a jury in a matter of minutes or hours. But there is another
side to this,.as a recent Canadiaﬁ example serves tb ill#étrate.;‘ln.thé'
pro?iﬁéé of Manitoba the names of prospective jurorg are takéh at randdm
ffom the voters'ilists and the jurors are not roﬁtineiy queStioned béfore
appearing for duty. Nor are defense counse1 permitted to interrogate |

them in order, ostensibly at least, to discover whether fhey have opinions

N

. . , .
w . 3 ¥ - - » . - -
on the case. Fair enough, one is inclined to say: much more efficient than

allowing all those peremptory challenges and evidentiary hearings on the'

-composition of juries, with their allegations of discrimination of one

sort or another. Unfortunately, a recent'attempted-murder trial in o e
Manitoba ended in a mistrial when, after three days of testimony, it was

R

discovered that two of the jﬁrors could not understand English and a third

of what had been said in the trial.* That, at least, is not likely to

happen in an American trial.

W

One must also avoid minimizing the evils the various Warren-Court;~”

sponsored rules were designed to correct. Other free countries manage to =~ = '«

5

* Toronto Globe and Mail, February 12, 1976, p. 1. e e




live without the eéxclusionary rule, for examplé, according ‘to which evidence
obtaiﬁed iilegally is inadmissible in the trial * . or the somewhat similar
eranda rule i respectlng the 1nadm155Lb111ty of confessions obtalned without

1nforn1ng the suspect that he«ma) remain silent and is entltled to have

counsel present, and so on; but these other countries also have more

‘effectlve methods of prcventlno police m15behav1or.. No federal official

in the Unltbd States has an authorlty over local police equlvalent to that

engoyed by the British Home Secretary, for example. ThekSupreme Court

fa

made the exclusionary rule into a rule of constitutional law only because

-~ there seemed to be no other way of getting the police to behave pxoperly.

Yet,’the rule has been of no use in this regard. As even Leonard

‘LeVy admits (and Levy is one‘of'the Warren Court's strongest supporters),

the impact of the rule "misses the police and falls upon prosecutors.”

The police can continue their illegal searches, seizures, and interrogations
without sufferlnw any penalty deriving from the exc1u51onary ru1° (the

prosecutors suffur the penalty); 1ndued the rule cannot concelvably reach

those cases where a remedy is most evidently needed: illegal searches in-

volving innocent persons. In such cases, no evidence is seized and, therefore,

~none can be excluded.*** The consequence is we have a rule of constitutional

“law that does a good deal of hamm -- making it more difficult to obtain

convictions delaylng the provress of trlals, and prollferatlng appeals --

w1thout dclng any good

* MaER v. Ohio, 367 U.S. 643 (1961),
** Miranda v. Arizona, 384 U.S. 436 (1966).

*+¥ Leonard W. Levy, Against the Law: The Nixon. Court and Criminal Jusfice
~ (New York: Harper and Row, 1974), pp. 70-71.
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Thé same criticism can besmade-oéAtﬁé genérositj‘with Whiéh”wé aliéﬁTv
appéals in crlmlnal cases -- from the stafe courts to the Supreme Court’ of ?he
Unlted Statcs ~then from the lower federal‘courts to the Supreme Court

'agaln.~ Yet, as Fleming demonstrates, the proponents of these fgderél
~postconviction remedies have not been able to uncover a single innocéﬁt
person saved by theiriuse. ~There can be no quarrel w1th the prop051f10n
that there must be procedures designed to supervise trials to the end of
protectlng the innocent and guarantenlng the rights of even the gullty
.defendant the dlsagreement arlses on the questlon of how much superv151onﬁ
we can afford w1thout Jeopardlzlng the criminal justice system. " After all
there is a dlffe¢ence betwean tha xlghts of a defendant and his 1nterest
-His rights are described in the Constltutlon and in the rules‘of crlm;nal
procedure his interests is to escape punlshment

Justlce Brennan once said, in a case concernlnc the avallablllty of
federal postconv1ctlon remedies, that "conventlonal notions of finality of -
litigation have no place where life or llberty 15 at stake and 1nfrlncement‘

'of constitutional rights is alleged."** It is instructive‘to calculate how
often this occurs. Liberty is at stake in every case inbwhich’the'gctused,
hasﬁbeeh,foﬁhd‘guilty aﬁd‘sehtenced to'a term of imprisonment; allegaticnS"
of infringement of a constitutional rlght are made in ahmost all cases
appealed. How many caseslare appealed? Leav1ng aside the cases trled 1nl

State‘éourts (for which the relevant statlstlcs are unavallable), 1n‘1974%

a totai of 36;229 pérsons were foupd guiltyfin the Uhited States;DiStrictl~v”

B I}

* Fleming, The Prlce of Perfect Justlce pp 31-36."
** Sanders v. United States, 373,U.S. 1, 8(1963)

”/3 '_;
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Courts. 0of these 29,843 entered a plea of guilty and 6386 were‘

-
%f

r *cohv1cted after trial before judgc or jury. Of this latter group,

4065' or. 64 percent flled appeals in the United Statcs Couxts of
Appeals. Justlce Brennan's statement means, then, that conventlonal
notions of finality ofilitigatien have noc place in the typical or
f”ceﬁventional”’federal‘criminal case.

| PreSumably the British are as determined as we are to
prevent 1llegal 1mprlsonments and -convictions of 1nnocent persomns,

‘ but they nevertheless have de51gned a judicial system in which, by

- ouxr standards, appeals are rarely taken. In 1974, a total of

_'374,918 persons’were found,guiltylof indictable offenses in the
courts of England and Wales;‘there is no way of knowing from what
‘hasbbeeh‘published how many of these entered pleas’of gullty and
how many were‘foahd guilty after trial, but of the total; only
’4481 applied for leave to appeal or approxlmately 1.2 percent**
"The‘parallel American flgure is 11.2 percent, or about ten times

vgreater. If the Britishkcourts were suddenly to adopt Tules of

procedure that had the effett of 1ncread1nc the number of appeals

'~'tenfold the results would surely be the collapse of their criminal

Annual Report of the Director of the Administrative Office of the
United States Courts - 1974 (Washington: U.S. Government. Prlntlnv
‘Ottlce, 1975) Pp. 189-289,

%% Criminal Statistics, England and Wales - 1874 (London: H.M.

Stationery Office, 1975. Gmnd. 6168), pp. 227 and 234.

Ly
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‘justiceﬂsystem; and we ought not be surprised that a gradual imposition

‘ of these rules in the United States has contributed to the‘impairment
® S

-'he capac1ty of our criminal courts to perform the primary fun§¥1on

,\4/

fbl whlch they were created: to determine the guilty and brlng fhem to

justice.* Thls, however, was not how the Warren Court v1ewed;the ‘
?rimary funcfioﬁ of the criminal courts. D . ' : f. : ; ‘ 17',“5

No j&dge better characterized the Warren Court and thé
spirit guidiﬁg its criminal procedure cases than William O.
DOuglas who once said that ény doubt that ariseé in a ériminal
case should be resolved in favor of the 11berty of the citizen. ‘ o o R ;S
'-, . Wehave 'b;come so accustomed to Sgch Statements that they appear

_unexceptionable, as'simply stating the justice of the matter in a

*

' : Leonard Levy admits that the criminal Justlce/lss”gnxl‘lndlng to a
- halt and is in -danger of massive breakdown," but refuses to e
blame the Warren Court -- even though its dec1s‘ons "tended - FERE
to make convictions more dl*flcult to get, verdicts of guilty
[more] difficult to stick, and sentences more difficult to
: execute." He attributes the imminent breakdown to the g
’¢’< . Vstaggering rise in the number of crimes and the resultant e
K - congestion of prosecutorial case loads and court dockets.” ' !
(Levy, Against the Law, p. 4). . L R

4
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'misinfOrmed, that his key witness was not in fact present; he informed

e

+
IR

,freeecountry, But the statement embodies a pernicious principl e. “Before

agreeingfthat any doubt should be resolved in tﬁewﬁéfeﬁdant‘s favor, it is

hseful to examine the case in which Doy glas made the statement. A person

named Downum and three others were charged with mail theft and w1th forging

 (and "utterlng”) checks stolen from the mails. The three co~defendants

»pleaded guilty, but Downum elected to stand trial. The case was called and
both sides announced they were ready to proceed. The jury was selected,

sworn and then immediately instructed to rettrn at 2.00 p.m. the same

~afternoon., During the recess, the prosecutor learned that he had been

»

‘  the judge of this during the recess and, when the court reconvened, he
immediately asked that the jury be discharged.. His motion was granted.

" Two days later, a second jury was impaneled and Dowmum, after complaining

of double jeopardy, was convicted. The Court of Appeals afflrmed, but
the Supreme CourL reversed and Downum was ‘set free.*

Now the Flfth Amendment provides that no person should be subject for

~ the same offense *'to be twice put in Jeopardy of life or l;mb", and it does

“ so-in order to prevent the harassment of an accused by successive prosecutionms,

- or to prevent declarations of a mistrial so as to afford the prosecution

U\

N

é more'faVOrable opportunity to convict in a subsequent triel. Douglas
mede these points. But he also admitted that the establishe&hlaW4of‘double
jeepardy did not.forbid all discontinuences of ; trial necessitated by the :
absence.of witneSses. Each case must be judged on its facts, he said.

What were the facts in Downum? Downum was not* formally arralgned in the

presence of the flrst Jury, no evidence was presented for or awainst h1m,
i

* Downum v. United States, 372 U.S. 734 (1963).

»
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nor was he required to make any part of a defense. Since the trial went

L rward within forty-eight hours he was not subjected to additional ex-

penses of any magnltude (if, 1ndeed he was paylng for hls own defense)
or to any‘embarrassment. In fact, a reasonable man would surely conclude
that he was not being harassed, that the prosecutor was 1nn0cent of-any“
eVil design against him, and thet, therefore, itAwas a gross miscarfiagef“
of juscice tc allow this harmless technical error to set him free. ‘Rether
than to resolve any doubt in favof 0£ the'defendant, a rTeasonable person

would more likely contend that in this case there was little if any doubt

.to resolve, A Court capable of the Downum decision is not ome that believes

that the primary function of a criminal trial is to determine the guilty
and bring him to justice.
Consider another example from the Warren Court era. Harrisoh»éon—

fessed to the crine of felony murder. At the trial, in order to overcome

the effect of the confessions he had made to the police during interrogation,
g b . .

Harrison took the stand, which he was mot required to do, and his own
testimony placed4him‘at the ecene of the crime. He wascconVicted, but the
Court of Appeals held his confeseions inadmissible and ordered him to be
fetried, At his'new crial, his pfeviouS'oral testimony placing him aﬁ the
scene ofethekcrime was admitfed,‘and again he wvas ccnvicteé. This time‘the.
Court of Appeals affirmea ~ But the Sunieme“'Court reVersed holding fhat,
his oral testimony in the first trlal was 1nadm1551ble in the second 'The :
" Court acknowledged that the establlshed rule allowed testlmony in a former'
trlal to be admltted in subsequent proceedlngs but 1n51sted,that the rule:v

did not apply here because his testlmony was not really voluntary, it hmi

e R

been "1mpe11ed" by the nece551ty to counteract the confe551ons which were gj;i’
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later held to‘be'inadmissible. That "is to say; he had been forced to take

~the Etand and 1mp11cate himself, just as w1tnesses had once been tortured

Fy
\",‘

1n‘order to cxtract their confessions. In,each case, this is self—lncrlmlnation,

which the Fifth Amendment forbids; this is compelling a~berson‘t9 be a

witness against himself.* This is also going to excessive lengths to avoid

TS

- authorizing punishment of a confessed murderer.
5. Conclusion
The Supreme Court is not final because it is infallible, as Justice

Jackson once said in an important criminal case ¥*it is 1nfa111ble because

'ﬂlt is final and because, in these criminal cases, it speaks in the name of the : - %

o

- Constitution, the supreme law of the land. The manner in which it interprets

- that law determines the scopé of a criminal defendant's rights and therefore

~affects every criminal trial in the country. Thanks to the Warren Court, a
criminal triallnow takes, on the averaoe, twice as long as it did in 1960,

-

and this does not include the time consumed in appeals. The court systems,
by which I mean the number of judges, prosecutors, court repcrters, bailiffs, clerks
and - thex! courtrooms themselves, were designed with the expectation that

'only ten percent of the defendants would plead not guilty and would,

| therefore, stand trial. But the proportion of ‘guilty and nolo contendere

pleas in the federal districi courts was only 78.7~percent in 1964
and has fallen steadily since then, unfil in 1971 it reached

61.7Hpercent.*** (And there is every reason to belleve

' Harrlson v. United States 392 U.S. 219 (1968}

%% Brown V. Allen 344 U.S. 443, 540 (1953).

*** Sourceboam of Crimipal Jstlce Statlstlcs‘~‘1974, p. 380.




/fhat the same thing is happening in the state courts as well.) Not

. surprisingly, the rate of convictions has declined proportionately.

“fh reference to this situétion,'Chief Jﬁstice Burger, shortly aftex

his appointment, said to the American Bar‘Asséciation that "if;éver thé

® law is to have a genuine deterrent effect on criminal conducé, we must
make some drastic changes."* The oglylchange he recommended on”that
occasion was the appointment of addifional court personnel, but he has éeen

® - instrumental in effecting others. Downum, for example, has not f‘béen . PR
directly overruled, but its stature as a piecedent was considerably - ‘53"'f
reduced in 1973 when the Court, over the objections sﬁkfour_holdovers from

® the Warfen Court era, ‘re;fused to upﬁold a claim of double jeopardy in a

case where, after fhe jury had beeﬁ impaneled and sworn but before any

evidence had beeﬁ presented, thé trial judge discovered a éefect in the

jndictment that‘cqyld not be cured by amendmeﬁt‘and declared a mi;prial. ‘

The Court held that jeopardthad not yet attac@ed aﬁd uphéld the defen&én{fs

conviction in a subsequent trial.** It has consisfently refuséd to

extend (and its critics insist that it has%undé:mined) the Miranda

i

rule concerning a suspect's right to_remain'silénta'“Harﬁis.v. New York
involved a statement made to the police by a sﬁspect who had not been:told

of his rights to coun§él and to femain sileat. It was, the}efbre, inadmissible
as évidence,‘but, because it was tf@st&orthy acbording/tdlprevailing legal

standatds, the Court permitted the prosecution to use it for impeachment

* Chief Justice Warren C Burger, ''State of the ‘Federal Jud1c1ary "
August 10, 1970. 91 S. Ct. 7 (advance sheets)

o ‘ *% Jllinois v. Somerville, 410 U.S. 458 (1973). | T
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~ ‘purposes to attack the credibility of the defendant's trial testimony.*

® ;mgPerhabs most‘sigﬁificantly, theBurger Court has acted to cut down ‘the

- number of frlvolous appeals filed by both state and federal prisoners.
;ﬁ; “; JIn one federal case the prisoner petitioned for habeas corpusytwo
' years after hls convlctlon and asked for a free transcrlpt of his trldl
>97>  whlch transcrlpt,;he alleged, would show that he had‘not had the assistance
| ‘ﬁof'effecfiVe counsel!r A federal statute providee for free transcripts
vif the %rial‘judge certifies that the assertedvclaim is not frivologs.
The petitieher objecfed to this provision, énd the Coert of Appeal
uavreed with hlu, but the Suprene Court reversedg** It is not impossible
"fhat these and other recent decisions might make it easier for the criminal
~”courtseof the country to perfoxm their primary Iunctlon.
| The Supreme Court, however, has the power to do more than pre-
scribe the }aw;4bepause of the esteem in which it is held, it has the power
to‘influenEe prefoundly what it is intellectually respectable to think
g about the‘problems that arise in tﬁe law. Thanks to the Buréer Couét,
‘the dey may come Qhen'itiis once again respectable for judges and lawyers,
as ﬁell as for criminoiogists to advocate that convicted;criminals Ee
f pun1shed and to admit that punishment has the capacity to deter crlme
Whether this w111 have the de51red effect on the crime and murder

. rates depends on factors stlll to be con51dered

® . arris v. New York, 401 U.S. 222 (1971). See also Michigan v. Tucker, 417 U.S.
S 433 (1974); Michigan v. Moseley, 96 S.Ct. 321 (1975); Beckwith v, United States,
96 S. Ct 1612 (1976), United States v. Mandujano, 96 S. Ct.1768 (1976).

Rk Unlted States v. MacCollom, 96 S. Ct. 2086 (1976). See also Francis v.
Henderson, 96 S. Ct. 1708 (1976).




CHAPTER FOUR . . .

DETERRENCE AND THE MORALITY OF:LAW

1. The Limits of Deterrence

The first sentence of.the most recenﬁ book on thetdetcrrencejquestion" : ’1e~'
y*éi ieads’ae,followsf "This book reflects the author's suepicion thaf{manY‘soeiai
® | , s'cientists have dismissed the deterrence docerineprematurely.”* ’Then,/ in ’
some 200 pages, the author, Jack P. Gibbs, specifies in detall what has to. be
done by researchers in order to restate the doctrine as a systemahlc and re-
® searchable theory. Only when thls correctly de51gned research is compleeed
he Suggests, will social science be in a p051t10n.tolsay whether punlshment

deters crime. But we do not have to wait upon social science for the answers

® to all our questions -about deterrence. We know, for example, that thewe are
fearless men and that some of them become'criminals

Oriov [who, Dostoevsky: 1nforms us, had -
: murdered many old people angd ‘thildren in cold e
o ; blood] was unmistakably the case of a complete
: . triumph over the flesh.. It was -evident that
the man's power of control was unlimited, that
he despised every sort of punishment and torture,
and was afraid of nothing in the worid....I
. ) ) : imagine there was no creature in the world who
® ' 7 could have worked upon him simply by authority
....To my questions he answered frankly that
he was only waiting to recover in oxder to get
- through the remainder of his punishment as
_ qulckiy as possible, that he had been afraid
® R  beforehand that he would not survive it; 'but
”  now", he added, winking at me, "it's as good as
over. 1 'shall walk through the remainder of the o c
blows and set off at once with the party to e T
~Nerchinsk, and on the way I'11 escape. I shall '
o : .+ certainly escape! If only my back would make ‘ T el
'.~' _ SRS haste and hsallt#* G ‘ : : g e

/:;\

194

‘*fjack P. Gibbs Crlme, Punlehment and Deterrence (New York' Elsev1er, 1975) p.:ix;.‘elﬂ

wn Fydor Dostoevsky, The House of the Dead Translated from ‘the Ru551an by
Coristance Garhett. (New \ork Grove Press, 1“57) P 52
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We can take it for granted, I think, that such‘men w111 not be deterred-by

, N

,thc fear of punlshment

§- ‘;_‘>,é? T We also know that the threat of punlshment w111 be 1neffcct1ve w1th

w,‘ o

an,fﬁEr type of man. The idea of deterrence assumes that men witl act on the
7 . /

basis of their self~1nterest and, with the threat of punlshnent, ‘can be made

‘to see that a criminal act is not in their interest. ‘But some men are not

capable of a rational calculation of their interests and of acting accordingly.
‘Men like Petrov are only ruled by reason till
they have some strong desire. Then there is
no obstacle on earth that can hinder them....

- I wondered sometimes how it was that a man who
had murdered his officer for a blow could lie
down under a flogging with such resignation.

; He was sometimes flogged when he was caught

. S e s_muggling VOc_ika..:..But:;he lay down to i?e flogged,

‘ o : ' as it were with his own consent, that is, as

though acknowledging that he deserved it; except
. for that, nothlng would have induced h1m to lie

T E down, he would have been killed first. I wondered

o L L at him, too, when he stole from me in spite of

® . +  his unmistakable devotion....It was he who stole
PR g my Bible when I asked him to carry it from one

place to another. He had only a few steps to go,
‘but he succeeded in finding a purchaser on the
way, sold it, and spent the proceeds on drink.

: N ‘ *" Evidently he wanted very much to drink, and

® anything he wanted very much he had to do. That

g is the sort of man who will murder a man for

sixpence to get a bottle of vodka, though another
, 4 time he would let a man pass with ten thousand
R S pounds on him,*

© <,
‘

®  VWe know that such men still exist and we ought to know that the fear of punishment,
S even severe punishment swiftly and inexorably imposed, will not deter them from .
d01na vhat they want to do. "Do you want to prevent crimes?" Beccaria asked.

{ 1= ,f'"See to it that enllghtenment accompanles llberty W Buf'men like Petrov

% Ibid., p. 97. Ttalics in original.

% Cesare Beccarla On Crimes and Punishments (Indlamapolls The lerary of
L;beral Arts 1963.; Henry Paoluccl trans.), p. 95.
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crimes? See to it that the laws are "clear and simple" and thefebyireadily

those that have been "softened in the social state.!"*** Commerce (or Cw

pursult of whlch thelr every dlsagreement gives rise to civil strlfe and wars,f

" “men far above their Vulgar'wants,and'was noble, hhereas the aim of the modern
,phllosophy was to supply. their vulgar Wants and. was attalnable.***, Enllghtened

. men, taught‘by Beccaria dnd.his precursors would bulld Lhelr cities with

7

are beyond the‘reaéh of even enlightened'rulers,,becausé they are iﬁéapabie

of enlightenment. The idea of deterrence cannot be dismissed as misguided;

Ajhowever, 51mp1y because it is calculated to fail w1th the Orlovs and Petrovs

of thls world

ALt W .
T

- How do you‘prevent the others, the great mass of'méh;wfroﬁ.committing;
understood; permit no part of the nation to oppose them; see to it ﬂthéﬁ~ ' il f~Q“j$;
men fear Fhe 1awsﬁand nothing else';* and enforce the laws'with a scaléybf
punishments ”relatife to the state of the nation itself." This Will vaiyea
and therefére'ﬁhe severity of puniShment'wi11'va;ym-with the dégree of
enlightenment or, to éay the same thing, the degree of civiiizatidn; 'A‘

nation that has just emerged from the ''savage State," or one that‘counts'an

. ¢ B g i
- Orlov or Petrov as a typical citizen, will require harsher punishments than

business) is & great softener. i .

In the commercial society, men will not be~enjoined to pursue (indeed,

,they will be discouraged Lrom pursuan) the "lmaclnary" or tbe sacred in the

but they will be encouraged to purSue their material self-lnte;ests. MaCaulay,”
that keen-eyed Englishman of the nineteenth centufy; was describing an aspect :

of this when he said that the aim of the pre—modern philosophy was to raise

it

o

- * Tbid., p. 94.
** Ibid., p. 44.

ke Thomas Babington Macaulay, Critical’ and Hlstorlcal Essqys (London' Everyman's) g
1951), vol. 2 p 370. : FR N R T
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an oye to buSLness not.with an eye to- heaven, and business (and the mater1a1

: wealth 1* creates) is a,condition of the promlsed peace. Thls would glve

1no- ad of cru“ades "Commexce and prlvate property are not an end of the

"soc1al contraet " Beccaria sald "but thev may be a means for attalnlng such

‘an end.”* Commerce, as is sometimes sald would become a substitute for

‘ﬁorality The end was‘peace, and Beccaria’s purpose was to show that in the

enllghtened commerc1a1 soc1ety crlnes would be fewer and of a less violent

'character and that the punlshments could be proportlonately milder. . Torture

for,example, would be ungece§sary because the acts and thoughts (or "words')

‘with which it,had'traditionallY'been associated would cease to be regarded

?asACIimesL' In time, they would cease to concern men. Men would be of a milder

,,’/

e dlaPOSltlon because thelr pa551ons, 1nstead of being inflamed in one great
',/

cause or another, would be directed to commerce and the acquisition of wealth,

thé~conditions of peace and therefore of self—preservation.‘ Such men would

be softer and 1ess 1nc11ned to vengefulness Instead ofvereamlng of revenge

* modern men would Take out insurance policies and get on with their work. What-.

ever ¢riminal tendenc1es they would conceal within their breasts could be

&

ea511y controlled by the threat of punishment, Deterrence would work with ~

them. They would be- llberated from the engines of the old morallty but

‘ enlightened liberty would pave the way to peace. ‘Crime wotld not be a problem.'

"Do you want to prevent crimes?" Beccaria asked again. "See to it

that enllohtenment accompanles liberty." With knowledge, men would see that

'"what appears to be an 1nlompat1b111ty of their interests is more apparent than

']real.' Fknowledge, by facilitating comparisons and by multiplying polnts of

* Beccaria, op. cit., p. 77, note 40.

a
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view; bring?*on a;mutual modlflcatlom,of conflicting fcellngs, espec1ally when
it appears that others hold Lho same vlews and face the same dlfflcultlcs."

The vigorous force of the laws, meanwhile, rema1ns
immovable, for no enlightened person can fail to
”‘apprOVe.of'the clear .and useful public compacts of
mutual security when he compares the inconsiderable
portion of useless liberty he himself has sacrificed
[on leaving the state of nature] with the sum total
~of liberties sacrificed by other men, which, except -
for the laws, might have been turned aga:nst him.
_Any person of sensibility, glancing over a code of e
well-made laws and observing that he has lost only =~ 7
a baneful liberty to injure others, will feel con- ' '
strained to bless the throne and its occupant.*®

This is Beccaria's formulation of a teaching whose original author was‘HbBbes;; 
- Enlightenment would remind men of the terrors of the state of nature and‘bf"
the considerable material advantages of peace,vaﬁd, iﬁ this fashion,‘téach ' i
them fhe nécessity.tp obey the sovéreign}s laws, It might fail with the

Orlovs and Peﬁrovs, but so did ‘the system it replaced, and, besides, in the'-i
new commercial society there would be fewer Orlovs gn& Petrovs. ‘MényWould,béy
~liberated from tﬁé‘traditional moral authority, but an enlightened self-

interest would bring peace and safety.

y;”"ﬁ\‘ﬂ 1'  13»5
Would it work? Exactly one hundred Years later Dbstoevsky ridiculed '
the very idea of it.:

But these are all golden dreams. ©Oh, tell me, who
- was it first announced, who was: 1t flrst proclaimed,
that man only does nasty things because he does not’
know his own interests; and that if he were enlightened,
if his eyes were open to his real normal interssts, man
~would at once cease to do nasty things, would at once
become good and noble because, ‘being enlightened and
understanding his real advantace he would see his own T T
.advantage in the good and nothing else, and we all know that e G
not - one man can, consciously, act against his owd e DU ‘
interests, consequently, so to say,, through necessity, :
“he ‘would begln doing good? Oh, the .babe! Oh, the pure
innocent child!** R R ‘

* Ibid., p. 95

k** Fyodor Dostoevsky, Notes from Underground in Notes from Undernround Podr :w _}? o
People, and The Friend of the Family. Translated trom the Russman by '
Constance Garnett (New York: Dell Publlshlng Company, 1969) P 41
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Why, indeed, should a person of sensibility, after "glancing ovexr a
code of well—méde'laws and observing that he has’ lost only a baneful liberty
‘j i aﬁ‘io_injure‘others," then feel constrained "to bless the throne and its occupant'-

Cdin short, why should he obey the sovereign's laws? Beccaria's answer is that

:*'it iS in his interest to do so, and not simply because it is in hés interes;
qi_  ,?'fo:aVOid'punishment. iThekalterﬁétive to men's obeying the laws is the return
E “to the sﬁate of nature wherein no man's rights are secure; and men can be‘:
tauvht to underStahd that., No "enlightened person" can fail to see how useful
. o dise the compact that prov:Ldes ”mutual security' and how necossary it is that he,
| *and everyone else, obef the laws made p0551ble by the compact. He will then

be constralned to act with others as he wants others to act with him, not

. because he has been t'tucrht this as a moral duty,. but becmf\e the law has'_so

| 'rommanded h1m and becauso it is in hls 1nterest to obey the law. 'Tréaitionally,

men had been taught that they lived under a moral law that not only forbade

them to rob and assault travellers on the road from Jerusalem to Jericho but
‘ ;required them to follow the example of the:good Samaritan and lend assistance
S 3l‘~ to anyone who had been robbed and assaulted The familiar ru]e, do unto others

J,as you wouid have others do unto you, summed it up. Hobbes reforleatlon of
this expresses the d;fference between tradltlonalyﬁhzistian politics, or

policy,‘and the new natural rights politics: "Do not do that to another, which

‘thou wouldest not have done to thyself."* Under thlS regime, no one is taught
o ‘thﬁt he must go to the a551stance of travellers on the road to Jerlcho ‘one
is only taught that it will not be in hls self-interestfto be a thief or
° ST R . ,

;murderev, Beccaria, like Hobbes, was confident that this system would work.

© . * Hobbes, Leviathan, I, ch. 15. Italics in original.




" system. He said that the wicked man would profit from the just man's

7

But is it‘not'likely'that some men — some wicked men-—will see *
immediately that their interests could best be advanced if others obey the
maxim while they disbbey it? Roussgau though;'sQ, which is why he, long

before Dostoevsky, objected to this Hobbean (dnd soon to become Beccarian)

probity and his own injustice. In fact, the wicked man will be delighfedﬁ‘

“if everyone, except himself, obeys the law.* Rousseau's point was that'ther

Golden Rﬁle, and especially Hobbes's; , -Veréioﬁ of it, would not be obeYedv
1f 1t were to be supported only by self- 1nte*esL.k While it is trﬁe théﬁ the';« 
w1cked man, along with everyone who/ ‘thinks about 11 w111 want to av01d a
return to the lawlessness of the state of nature, he will know that hls
disobedience alone will not cause such a return.’ The conclu51on from all '_vf'g' o

thls is that the fear of punishment will not work w1th the fearless [Orlov)4‘

the irrational (Pebrov), or the rational and W1cked CWhose names we are not

likely to know)- ™.

Some pronortlonau-and perhaps a con51derab1e proportlon—v-of this
last group might be deterred by the threat of truly ruthless punlshment

sunmarlly 1mposed For example, the 1nc1dence of shopllftlnc would probably

show a marked decllne if supermarket check out clerks were authorlzed ‘ ;'73’_7"

summarlly (perhaps with small scalegulllotlnes convenlently located next to

thelr cash reglsters)to chop off the hands of everyone apprehended in the act

of steallnc from the store. That is, it would show a marked decllne if the j.

management - could find check out clerks who would 1nf11ct the penalty gfr TS

‘fWhatever may be the case in Saudl Arabla, that is not llkely to be p0551b1e .

+in Amerlca. We can be falrly certaln that’such a punlshment'could,not‘besw

* Rousseau, fnile, Book IV. Oeuvres Conpletes (Dljon, Plelades 1959); >,;

tome 4, p. 523 note. = . e @
i . o
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,1mposed among us even, or ospec1a11y, after a due process trial: Amexlcan
o juries, c1v111zed or so6ftened by’thelr 1ife in the commerc1a1 or bourge01s
L

SOCiéty would simply refuse to convict anyone of shOplifting if the crime

‘carried a mandatory punishment of thls order of severlty It was’because

L .. he saw the p0551b111ty of this that Beccaria was opposed to capltal punlshment.
i‘.k‘i o Hav1ng begun his chapter on the death penalty by demonstrating (to |
‘;-' his,ownESatisfaction, at least) that the sovereign has no right to impose

the sentence of death on any citizen, Beccarla 1mmedlaoely contradlcted

‘ himself by suggesting that the issue was not whether the sovereign had a

Hf"o iight to. execute for crimes but whether there were circumstances in which

e ‘it was necessary to do so, and he conceded that there were. : : B
. . . ‘ . . .

There are only two possible motives for believing
that the death of a citizen is necessary. The
first: when it is evident that even if deprived

-of liberty he still has connections and power

R » such as endanger the security of the nation

® o when, that is, his existence can produce a

] b dangerous revolutlon in the established form of.
government. The death of a citizen thus. becomes
necessary when a nation is recovering or losing its
liberty or, in times of anarchy, when disorders
themselves take the place of laws.- But while the
laws reign tranquilly, in a form of government

~enjoying the consent of the entire nation, well
defended externally and internally by force,

and by opinion, which is perhaps even more

: ; efficacious than force, where executive power is
S ' - lodged with the true sovereign alone, where riches
® purchase pleasures and not authority, I see na

necessity for destroying a citizen, except if his

G e , death were thé only real way of restraining others
iy ’ . from committing crimes; this is the second motive
e R for believing that the death penalty may be Just ~

e % 4 ondnecessary.* R %

- - e ¢ - s — B

Thus he was not opposad in principle to the death penalty and
~~sawfits necessity under-some circumstanceS' but he then went on

:@"" to argue. that 1n most c1rcumstances It was relatlvely 1neffect1ve

o
Do i

because 1t sucreeded in maklng only a momentary 1mpressxon on those who

,~,*’Beocaria; QE;Crimes and Punishments, p;,46.
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witnessed it. Far superior! in this respect waS'pena17$ervitude;' It provided
”long and painful example of a man deprlved of llberty, who, h“V1ng become ' ;_'“~;5Fj
a beast of burden, recompenses with his labors the society he has offended i

,Other men will profit by witnessing the cxlmlnal spendlng a whole llfetlme...

" in servitude and pain."* = Thus, therquestion of the death penalty did.nqt
turn on whether the sovereign had a right to impése‘if, and it was not
governed by any moral considerations, or by the neceésity, arisiﬁg out of é»
sense 6f”justice, of making the punishment fif the cfime; the queétiOH was
one of utility. What‘form of pﬁnishment was‘mbst'fearful aﬁd, ;heréfbre;

 was best calculated to effect obedience to the laws? The énSwér to this'v7 

question turned on the senfiments of the populaﬁion: | |

" . The ‘death. penalty becomes for the majority a
spectacle and for some others an object of ‘ R Ot
compassion mixed with disdain; these two . S R e
sentiments rather than the salutary fear which the Bk
laws pretend to inspire occupy the spirits of . S i
the spectators. But in moderate and prolonged R e
punishments the dominant sentiment is the ‘
latter, because it is the only one. The Iimit
which the legislator ought to fix on the rigor
of punishments would seem to be determined by
the sentiment of compassion itself; when it
begins to prevail over every other in the hearts
of those who are the witnesses of puniShment,

~inflicted for their sake rather than for the
crlmlnal's-** .

‘Punlshment must fit the sentlnents of ‘the law—abldlno populatxon rather than -
the crime, It must be rlgOrOuS enouoh to strlke fear in Lhe hearts of that .
"populatlon, but not so rigorous that that populatlon sympathlzes with the | v': o
crlmlnal,‘.It must be rigorous enough to deter, but th so rlgqrous_that f»_"f>v"'7j; 

the people refuse to allow it to be imposed. ' This.allows us to see that;‘ P : .;  “;

T

* Ibid., pp. 47, 49.
*% Tbid., p. 47.
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‘except in barbaric places, shoplifting cannot in fact be deterred by a threat

to chop off the hands of those whofare caught., It also allows us to see why

'tﬁe death penalty may be‘regdfded as the most dreadful penalty and, at the

‘sdme time, why it may not deter the crimes for which it is prescribed. Pre-

‘f cl%ely because it is so dreadful Jurles their compassion aroused by the

51ght of the offender who faces death if convicted, may refuse to bring 1n
verdicts of guilty in cases for Wthh death is the mandatory punlshment.‘

Thus, to generalize, an excessively severe”punishment will not serve to

-deter Oriov, Petrov, or anyone else, because it will not be imposed.

~ But there is another aspect to this subject as to which Beccaria was

silent, perhaps because it is an aspect that can find no place in the

‘deterrence theory of punishment,  Whether juries will in fact refuse to

Bring‘in verdicts of guilty in ‘such circumstances depends not merely on
their view of the penalty; it depends as well on their attitude toward the
criﬁe-committedfby”the offender. The more heinous the crime,the less likely

the& are to feel compassion for the offender and the more likely they are to

,yOte‘for the most severe penalty permitted under the law,  What this means

isﬁthat'in imposing punishments the people will be'guided not simply, or

perhaps not even at all, by considerations of what is-required to strike

'_fear~in~the hearté’of the nonoffenders, but rather by their notions of what

i)

Rt

is deserved. . The worse the crime, the heavier the penalty. This, of course,

"is‘the‘principle of just deserts, and among unsophisticated people there

seems to be what might be described as a natural tendency to adopt it. At

' any rate, a jury will maturally look back at ‘the crime rather than forward

to the efféct of the punishment; when looking back at the crime, it is

likely to feel compassion for its victims rather than for its perpetrator.




In a murder case especially (so long as murder is.seen as a terrible offense),
it is likely to feel compassion for the family afid friends of the victim
'(as well as for the victim himself) ‘and to want to assist them, even to the-

extent of satisfying their desire for retribution. In short, the jury that

» N
PN oS

- is permitted to look back at the cfime is 1ike1y to become angry, both at"‘v

the crime and the criminal~— unless, of course, itﬁhas been taught-to do . |

Akotherwise; Beccaria's hope was‘that they could be taught to do otherwiset 
-It should be clear from his words on the subject that the principle

of detér;énce is incompatible with the principle of just deserts. This doésr .

not mean that punishments inflicted because the griminéls déserﬁe them may |

not serve to deter others from COmmitfing similar offenses;’ hér does it

mean that a schedule of punishments devised in order to deter may not;happep ‘,"~‘ @

to COirGSPOﬁd foyone deyised fo make punishments fit the crimes. But deseived‘

punishment is for the "sake' of the crime and not for the éake.of the k

"witnesses', as.Béccgria put it, or the nonoffenders. Aé such, i€ reqﬁires‘ 

a.looking gack at the crime to determine‘what it éesefvé;, rather than a »

1ookiﬁg'forward to determine‘whether it will detef others. It requires

calﬁuiatibns that cénnot be made by soméoneywho holds that the purposevof :

punishment is only to prevent the ériminal from infiicting newfinjuries ana

"to deter others from similar_acts."*t The deterrence thebriét‘will not

récognize“the Victim of érimés’or his anger; indeéd, heﬁéalls this angerva .

des&re for revénge And his pﬁipose is to offer no place ih a séhedule of" |

punishmentg for the desire for Tevenge, éfen\if ityg§es by the name of .

retribution., Compassion for the victim does not enter his calculations; the

4

* Ibid., p. 42.



"deterrence, or of Iimiting its effectiveness, not with the Orlovs and Pétrovs._“

they are, in akSense, beyond the reach of the law~~but with the great bulk

may kill the subject, and the subject, whether guilty or innocent, may, to e

il kllled. But if the law ‘then decrees that he must die, he is absolved of his

.

only compa551on hn recognizes is that llkcly to bo felt for the criminal.

He is not (at least in principle) an angry man, and his purpose is now, as

[

it was W1th Beccarla, to teach the law-~ and thc Judges and juries that

administer the law-— not to be angry. Yet, a focus on deterrence instead

‘of on the crime may have the paradoxical consequence of undermining

of the population who are amenable to instruction by the law. This is

likeiy to be the consequence because the population will lose sight of the
immorality of crime.

The modern purpose of punishment is not to teach men that it is

immoral to commit a crime, even the crime of murder, but that it is contrary

to their interests to do so. Hobbes is explicit on this point. . The sovereign

pieserve himself, kill the sovereign-— or the sovereign's agents: jailer,
execuﬁioneg or whoever aids themrand thereby threatens his life.* The .
sovereign acts with a view to his interest and the subject acts with a view
to his interest, and neither may impute blame to the other for so doing;
anﬂ each when he perceives his self-interest to require it, may kill

the other. It might be said that a subject is wrong to kill, because when

he entered ipto the contract organizing civil society he agreed not to

Ckill, but‘he agreed nOt to kill only because others'also agreed and he

‘calculated that this was the most efficacious way to keep hlmself from being

\\

- Hobbes, Leviathan, II, ch. 21.
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conti"‘actg‘_al obligation not to kill. Self-preservation is prior to, in the
sense of taking precedence over, all obligations.. Locke, one of the

f.“r | ac»knowl'edged founders of modern liberalism, put this bluntly: "Everyone, as

e

‘he 1s bound to’ preserve himself and not to quit hls station w11ful]y, SO by

the like reason, when his own prcservatlon comes not in competltlon ,ought

0

® he, as much as he can, to preserve the rest of mank;‘g‘nd...’."* Not even R
murder is intrinsically immoral. It should be ;;revented and 1t is the
function of penal laws ‘to prevent it by demonstrating to everyone that it is
not in hls interest to murder but, quite obv:Lously, when the sovereign shows
every intention of execut;lng a man, it is in the interest of that man to
kill his guards and escape. |
The question is, what is the effect of a system of 1aw. i:hat says ’
only that it is not in the inteérest of a‘ man to conunif a crime? Of a law
thdt des:wns punishments with a vi ewiorﬂy to demonstratlng to everyone that
it is not in his :mterest to commit a crime? Or, once agaln, of a law that
does not impute blame to the crime committed by a man-acti'ng in what he
o .perceiveé to be‘his c;wn iﬁterests? The answer is::, there will be more. c:i"éime
¢ because once pgj(’)pler are no longer <roverned By their morals-manners, és
Rousseaﬁ put it, ''they will soon enough discover the secret of” how to evade
the laws."** In short, deterrence '.,v111 work only if the threat of punlshment
is combined with the conviction thaf the fﬁorbidden' acts are not ‘only illegal
. - and therefore punishable but immoral. " In fhe absence of that cdnviction, the
easily fr‘ightened'will not break the law, - bi;t the featless will break flile
law, thei.rratioﬁé.l will break the law, and all the others 'vwil_,l break ’thé law,

v

and the clever ones among them will do-so with impunity.

e . * Locke, Second Treatlse of Civil Government, ch 2, sec..6. Ttalics
‘ not in original. ‘

** Rousseau, Narcisse, ou L'Amant de Lul-Meme (Preface) Oeuvres Compl?ates TR A
(Dijon: Pl8iades, 1%l J, tomeZ p. 971. T e e



ﬂ'the'same thing when he wrote that the laws; and only the laws, form '"the

" ¥%%% Beccarid, On Crimes and Punishments, p. 41. °
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2. The Morality of Punishment

Hobbes recognized that the natural riﬁht‘oﬁ?each'man to preserve his

adwn 11fe requ1red him to enter a civil society whose purpose was to secure and

| enforce peace, the condltlon of self preservatlon. C1v11 peace was endangered

Ry y
most of nll he argued, by what he called the ”sedltlous” doctrlne accordlng

to whlch ”every man is judge of good and ev11 actlons”, and, in the
ciicumstanees of seventeenth century Britain,‘it was to be expected that he
alsovargue& that the prineipal source of men's "private Dnoral} jﬁdgments"
&ae‘in tﬁe‘teechings of the theclogians, or as he said, '"the spiritual power,'"*

He, therefore, became the first political philosopher forthrightly to advocate

. the subordination of religion,** or what we have come to speak of as the

'separation of church and state. bMen had to be taught that there is no

h'morallty outside the 1aw

The Hobbean-Beccarian theory of punishment rests on this proposition.

“By a good 1aw H Hobbes sa1d ] mean not a just law: for no law can be

- unjust." The law is made by the sovereign power, "and all that is done by

such power, is warranted, and owned by every one of the people; and that-

r~which evry man will have so, no man can say is unjust."*** “Beccaria said

basis of human morality";**** and the source of the laws for both men is the

"expressed or tacit compacts of men", and the consideration thatileads men

* Hobbes, Leviathan, II, ch. 29.

#* Walter Berns, The First Amendment and the Future of American Democracy
. (New York: Basic Books, 1976), ch. 1.

*%* Hobbes, Leviathan, II, ch. 30. Locke's views were similar: "For the
private judgment of any person concerning a law enacted in political
matters, for the publlc good, does not take away the obligation of that

~law, nor desérve a 'dispensation.’ A Letter Concerning Toleration,
. Works (1812 ed.), vol. VI, p. 43. ' ne
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' to enter into’thesé compacts is self-interestfdefinedkas self»preéefﬁation.0 ’
In their somevhat differéntvways, bothk Hobbes ana Beccaria'd{d thcir bést
to persuadé men, when enﬁering these compacts, not ta agree to the traﬂslatlon
of what tradltlonally had been understood as the moral law into the p051tlve
.law that‘would be enforced in the new civil societies; in doing this, they
orlalnated the nrogect of separatlna 1aw and moralluy, as we say today-
Beccarla, for example, in another of hlS crime preventlon proposals;
advised a prdgrém of decriminalization oxr, to adopt another contémpurary
usage, getting‘rid of victimless crimes. He said that for‘"oné motive.that
"drivesimen to commit a real crime there are a thoﬁsandkthatidriye them §o |
commit those indifferent acts whiéh are called crimes by bad laws..,. !*
A xedl crime}&@”one that disturbed the peace by,'for examplg,harming-anothei
' perSon; the so-called "indifferent acts" of particular concern to hiﬁ were -
the taking of the Lord‘s name in vain or the worshipping 6f'graveﬁ.ima§es,
"~ by which I mean,fbf“course, refusing to.subsbribe‘to‘what were undérétocd“
- to be the true‘articles of faith. In our own &ay we have seen his llSt vrow
to conprlse prostitution, adultery, 1ncest abortlon obscenlty, 1ndecent
exposure, 1ndecent speech and drug use, to name merely some of what are ;
'held by Beccarla s'suecessorsto be "1nd1fferent acts.? John Stuart Mill }
stated the pr1nc1ple by whlch the law should dlqtlngulsh them From M'real
kcrlmes" when he wrote in his famous On leerty that "Lhe sole end for whlch
-'manklnd ar;igarranted, individually or collectlvely;»1n'1nterfer1ng with the .
liberty df‘action of any of their ﬁumber, is self—protéctién.":~Politica1 :

power——-whlch is to say, the laws-—»may‘be used "to prevent harn to others"

/‘

+ .

Ibid., p. 94.




might once have been considered: so far as the law is cOncerned a man may '

‘ 1ndu1ge hlmself to hlS heart's content - provided he does not indulge hlmself »

CL16-

. but not to promote what is thought to be a person's "own good, either physical
i;or moral."* Whether anyone commits an act that has no victim (other than him-

self, of course) is a matter of indifference to the law, however immoral it

{t

at the expense of others (If his daughter is willing, there is no reasonw

© for the father to deprive himself of her favors,*#) But how do you teach a

i b | | _
man,“espécially a man set free by the law, not to indulge himself at the

expense of others?

The Hoobean—Beccarlan answer to this questlon was to use the fear of

‘punishment; the 1mp11c1t answer of the liberal states founded on principles

,that orlglnated w1th Hobbes has been to rely on prlvate institutions to

2

prQV1de the moral educatlon that the law 1tse1f may not provide. The liberal

‘vf‘state may not preach or teach morality, but it may (or, until recently, it

~,

did} support those private institutions that preach, teach, or somehow in-

. gﬁlcate those decent habits needed to make liberal govermment possible. It.

was in this context that Tocqueville said that when "any religion has struck

its roots deep into a democracy, beware that you do mot disturb it; but
. . ek

watch it carefully, as the most precious bequest of aristocratic ages.'" Liberal

# John Stuarthill, On Liberty, ch. 1, "Introductory.“

*# This is the conclusion drawn by law professor Walter Barnett. See his
Sexual Freedom and the Constitution: An Inquiry into the Constitutionality
of Repressive Sex Law (Albuquerque: The Unlve151ty of New Mexlco Press, 1973),
Pp-. 12-13. ; ‘

ki Tocquev111e Democracy in America (New York: Vintage Books, 1945 ),

vol 2, pp. 154-135.

A AT
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’w1thout Jeopardlzlng the p*lvate realm. ' - ( ORI k-f _v',kl S

"habits of the people by supporting the institutions that inculcated them was

ecoples of his books were sold. Obscene materials were banned as a matter of

. an essent1a1 publlc serv1ce in teachlna chlldren to care for others, to respect

. permltted to generate and they did so- because there was a ueneral agreement

~that a free se1f4govern1ng soc1etym+eesgec1ally»a free, self—governlng,50c1etye~e"t_rt”t

. - - RPK

government must preserve what it cannot itseif generate, and it”must~do'this P
B - "l g T o

I shall not repeat here what I have dlscussed in precise detall else-

Y L T
Bl <

where; it 15 suff1c1ent to point out that the neceSslty‘to reserve the mOral L
; , p , P al

Tecognlzed by the Founder of the United States as well as by the statesmen

who followed them. The First Amendment, for example, was wrltten in such a

way that, while.religious liberty was gueranteedand an otficiel church fbra‘
bidden, eehdiscriminatOry aid to feligiousiinstitutions was ﬁetmitted, norﬁée:};
Mann,ewho gained fame as a champion of public and;nensectdrian eaeeation; a150 v:vé773 ”“s
insisted that the schools provide moral instruction, in fect,jreligieus iﬁ—,;_  “;w§;jt7f
struction, to the‘”extremest verge‘to which it cenkbe carried;yithout in- F
vading [the] rights of conscience...." Schobi children were tauoht'to<read -

and spell w1th the famous Readers and Spellers written by the plous Reverend

hllllam McGuffey, over the course of the years from 1836 to 1920, 122 000, 000

course; indeed, through at least 1932 the federal law that banned them from

the mails was understood not even to raise a First Amendment problem. State

laws forbade indecent speech,end behavior. The 1aws,.even3federal laws, supported

. the monogamous femlly, because it was understood that the” famlly performed

the rights of others, and to moderate the self~1nterest that is embodled in the :
rlghts to secure which "covernments are 1nst1tuted among men. ' In these and

numerous other wqys Amerlcan governments srught o preserve what they were not
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dépended upon citizens who.were not simply‘Self-%nterested men.* The respons-
/ibility for providing such citizens was consigned, and by liberal principles
“had to be Consigned to the private sector, but this private sector could

depcnd on some support from the 1aws

It was a policy whose success was problematlc because of the stronc'

‘possibility that fhis legal support would languish in time and also because

there would be those who would challenge its constitutionality. These

‘challenges have come with increasing frequency recently, and the Supreme

Court‘has on the whole tended'to uphold them. Prayers.may not be

rec1ted unéer prllC school auspices; this prohibition also extends to the
readlng:of Blble Verses; government aid may not be extended to rellglous

schools to the extent to which they are religious; obscene speech méyAbe

R |

o pxogcribed by law, but for a period of about seven years, the Court ruled

. that nothing was obscene, and the consequences of these'décisions.forrthe

-

_ institution of marriage, and, therefore, for the family, may prove to have

been: decisive; profane and what was once considsred very indecent speech
is now cqnsidered.part‘of that "expression' protected by the First Amendment;

‘the states may not require schoolchildren to salute the flag, and the Court

* On the intent of the religious provisions of the Flrst Amendment, see

Berns The First Amendment and the Future of American Democracy, ch, 1;
~on the issue of religious education in the public schools, see chapter
- two; on obscenlty and related issues, chapter five, whlch also includes
s a dlscu551on of the family's vrole. The obscenity;case referred to is
~United States v. Limehouse, 285 U.S. 424 (1932).
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has struck. dowh evcry flag desecratlon statute to cone before 1t. A The

dublous reasonxno that 1ed to these dec151ons is not my’ conccrn here; what is

\

relevant is th@t.the burden of providing or promoting the moral or civil:

training we need must. now be borne by other institutiens. One of these is =~ . ‘&

the criminal law and its administration. It must somehow teach men thagg'

while self-indulgence is permissible, it is wrong to indulge themselves

) : o
at the expense of others, B

Criminology refers to this educational capacity of‘the crimiﬁa1‘1aw
as'geno}al prevention,and under this label itkis associéted prééminehtlyv
wifh the name of Johannes Andenaes, a Vorwaclan crlmlnal 1awyer By -
genéralyp evention he means the capac1ty of the criminal 1aw and its
enforcement to promote obedlence to law not by‘lnsLllllng a fear of
pUnishment, buf rather by inculoogéng law-abiding habits. ”The.idea‘is
that Punishment as a concrete expression of society's disapproval of‘ah»f
act helps to form, and to strengthen the publlc s moral code and thereby S vi‘iéi

~creates conscious and unconscious 1nh1blulons against commlttlng cflmes hEE
Because he regarded’thls function of punlshmant,to be more olgnliloant than:n
itsyoapacity to instill fear, and because so little was known of the

mechanisms by which itvworked, if it worked at all, he called for an

*Engel v. Vitale, 370 U.S. 421 (1967), Abington School District v. Schempp, =
374 U.S. 203 (1963), ‘Meek v, Pittinger, 95 S.Ct. 1753 (1975); A A Book...v.
Attorney. Géeneral, 383 U.S.:413 (1966), Cohen v. California, 403 U.S. 15

S {1971), Rosenteld v. New Jersey, 408 U.S. 901 (1972), Papish v. Board of
Curators, 410 U.S. 667 (1973); West\ irginia State Board of Education v.
Barnette, 319 U.S. 624 (1943); Street v. New York, 394 U.S, 576 (1969), o e
Smith v. Goguen, 94 S.Ct. 1242 (1974) Spence V. /Washington, 94”S;Ct.‘2727o" j  'ff

**Johs.Andenaes; “General PrevéntionéelliiusiOn or Reality?" Journal of ka
Criminal Law, Criminology and Police|Science, vol 43 - (July-Auvust 1952),

Po 179. N b : . \: B
i S .
& ) e i
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"emplrlcal study of the psychology of obedlence to law.'"* -But.the'question

of how punlshment of crlmlnals works ‘to 1ncu1cate hablts of law—abldlngness

'z LR win othex}_s‘_'is not the sort of question to which Yempirical study” is

fﬁ f@icular}y well adapted. Yet, it is possible that some part of that

question can be answered.

In %hé first place, it seems clear that a syStem of so;called‘puniShmenf,'
Aby:which Iimeah_punishment designed to rehabilitaie_the offender, is'ﬁot
 1iRely to proauce°the;désired result. As I pointéd out at the erd Qf the
.sqund %hapter, thié;syStem has the pernicious effect of,causing sympathy
-f&r the c*iminai. The, same objectlon can be made to a system of punlahments

d3510ned solely to deter others from committing crime : thls too, as I said
= m‘-" - earller in this cnapter, distracts our attention froﬁ the crime, and this distrac-
| ’.»[tiOﬁa makes it altogethér t0o easy to feel coﬁpﬁssion fof the criminal.
‘What Andenaes wants to promOLe are habits by law- abldlnvness or habwts of
”actlnm 3uat1y, and the means by which that might be done mnst aomehow
‘1ncorporaue or recoanlze the Justness of what is being done when we punlsh
The questlons to be answered by the crlnlnal Justlce S/stem must be questlons
of Justlce or of right and wrong, and questlons of whether a parulcular
v fer

penalty w111 deter or,a nartlcu]ar treatment will cure are not questlons of

justice. - As C.S.. Lewis has pointed out, “there is no sense in‘talking about

tﬂ‘é ‘justvdeterrent* or.a "juét cureﬁ";** If ‘punishment is to perform this
' educat1Ve functlon. then, it must be a punlshment of just deserts or retrlbutlon.
Sblll another cr1m1na1 1awyer and law editor, A.L. Goodhart stated thls
“very well» and 1n do ing so came closer than Ardenaes to 1dent1fy1ng the

ﬁ,7¥‘_‘}g mechanlsm by Whlch it works'

. o Ibid., p. 1‘97.

~** ¢S Lewis, God in the Dock: Essays on Theoiogy and‘Eihics, ed. Walter
Hooper (Grand Raplds ‘Michigan: William B. Eerdmans Publishing Co., 1970),
p. 288. i . ' ' .

»
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It must be remembered [he wrote in 1953] that crlmlnal
law does not furiction in a vacuum, and that it cannot
ignore the human beings with whom it has to deal. =«
There seems to be an instinctive feeling in most
ordinary men that a person who has done an injury to
others should be punished for it....It has, therefore,
been pointed out that if the criminal law refuses'to
recognize retributive punishment then there is a

danger that people will take the law into their own
hands. A far greater danger, to my mind, is that

without a sense of retribution we may lose our sense of
wrong. ' Retribution in punishment is an expression of the
communlgy s disapproval of crime, and if this retribution
is not glVbQ recognition then the disapproval may also
disappear. 8 community which is too ready to for-

give the wrongdoer may end by condoning the crime.*

We have becqme accustomed to thinginé of deterrence andvrsfribution
as independent or unrelated theories of puhishment, but Andenaes and.Goodhart
(and, of éourse, other ”old fashioned” writers.whom I’have hot mentioﬁéd) 8
are suggesting in this notion of generai prevantion that there is a'poinf

where they come together. We can recognise that point of convergence by
- ™~

-adopting a very old manner of speaking, and say that the law works by '

praising as well as by blaming. The law blames when it prescribes punish- .

nient . for certain acts and when it subjects those who commit those acts to
punishment. We see that ea51lj enough. We tend to ignore, howéverf the -

fact that in punlshlng the gullty and thereby blamlnv the deeds they commlt

e ; B
the law pralses those who do not commit those deeds. The mechanlsm by

which this-praise is bestowed on the 1awLabiding'takes the form of.satisfying,,"'

some demand that~springs_fr0m?an aspect of their souls. What is satiéfied;

is~their anger.

A.L. Goodhart, Engllsh Law and the Moral Law (London° Stevens and Sons,

195575 7p. 92-95..

i

.




~Lord, mercy shall compass him about. Be glad in the Lord, and rejoice,

it must be said more emphatically about the law: we must trust in the

’ . -22-

""Mahy sorrows shall be to the wicked: but he that trusteth in the

&

ye righteous: and shout for joy, all ye that are upright in heart!"

- (Psalms XXXII, 10-11). Whﬁtfis said here about the Lord must also be said

' about the law, and as belief in divine reward and punishment declines,

4

~law, and those who do will be rewarded. The law must respond to the deeds
"of the wicked, and the righteous must have confidence that the law will

reSppnd, and do so in an appropriate manner. It must punish the wicked

because the righteous or law-abiding citizens make this demand of it.

~They are angered by the sight or presence of crime, and anger is not merely

in a neafby neighbourhood, a twenty-eight-year old girl was stabbed to

‘death in the’doorway to her: apartment. The police caught the man suspected

a selfish passion.

Roosevelt Grier, the fdrmer New York Giants defensive linesman, and-

. the other friends of Robert Kennedy see him shot down before their eyes.

‘ ,They‘are shocked, then grief stricken, then angry; but California law

cannot permit them.: to discharge that anger on its cause, Kenmedy's

assassin; they must be restrained, and the appropriate way of restraining

©  them is to assure them that it, the léw, will respond to this crime. The
law must assuage that anger By satisfying it, but not, as Goodhart

' correctly says, simply to prevent them from taking the law into their own hands.

Consider another example. A few years ago, a seven-year-old-boy

. was Brutally murdered on the lower East Side of Manhatten. The next day,

P

et

1S

. of doing it,‘énd had a hard time protecting'him from an angry crowd of local

o
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residents. A week later a thirty-one-year-old man was stabbed to death by

a burglar in his Ninth Avenue apartment (one of the_ipgreasing’number of

[sachruy
TR

felony murders), this before the eyes of his wife. The Times account

by

continues as follows:

On the lower East Side, most residents seemed to
agree with the police Lhat the next time a murder : ,
suspect is' . identified, Tuesday's mob scene is o v
very likely to be repeated, There is a widespread B
feeling that the police, the courts, the entire
criminal justice system simply acts out a sort of
charade, and that it is up to the community to
demand that justice is done. '"When the police
find him, they'll just say he's a sick man and
- send him to a hospital for two years', said
...2 Delancey Street shopkeeper. “Then he'll
be right back on the street. The only thing . : S
to o is to kill this man right away, qulckly S
and quietly."* : ‘

The law must not allow that to happen, and not merely because the criminal may
indeed be sick; it must provrde the forms of justice‘in order tolfuifili its :
educative function. k

Robert Kenﬂedy's friends were angry; thatanst’Sidermob was angry;
and it is not only richt that they be angry (for murder is a terribieycrime),v'
bet punishment depends on it and punlshment is a way of promotlng 1ust1ce.
Without anger, or as Andenaes says in an essay wrltten elghteen years after

his original dlScussron of "general prevention,"

y

without moral 1nd1gnar19n,
"punishment is inflicted only'reluctantly."** Indeed, if a. society is traly
indifferent to crime, punishment will not be inflicted at all. But aﬂﬁust

soc1ety is one where everyone gets what he deserves and the w1cked deserve.

to be punlshed~— they deserve "many sorrows", as the Psalmlst says-ﬁ~and the ‘

........ !
»

*‘The*New York Times Sunday, August 26 1973 (W@ews of the Week”) p. 6.

*%* Johannes Andenaes Punishment and Deterrence. With a Foreword R
by Norval Morris (Ann Arbor: The. Unlver51ty of Mlchlgan Press, 1974), =
p. 133 v , .

v
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: hablt of law-abldlngness ‘among the people. -

b
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‘righteous descrve to be joyous. Punishment scrves both these ends: it.makes

the criminal unhappy and it makes the law-abiding person happy. It rewards

the law-abiding by satisfying the anger he feels at the Sight of crime.

. It wewards, and by rewarding teaches, law-abidingness.

‘Adam Smith said we feel cheated if a criminal should die'gf a fever
before he iﬁjbrought to justice.*[’"Cheat” is, of -course, the Very verb we
use to descrlbe this sort of thing, and while it is fashlonablc in 11bera1
01ré1es to deplore the usage and condemn the passion that gives rise to the-
sentlment, nelther is reprehen51ble. We are deprived of somethlng Very

valuable vhen a criminal'escapes punishment, even if he does so by dying.

I think, in fact, the ordlnary person tends to react in the same

- manner if a criminal is punlshed before he is convicted. Consider the:

-case of Adolf Eichmann. As much as he was hated by the Israelis, and,

for that mattér, by all decent men, thef would have felt cheated if, when / '

he was run dowﬁ;vhg had simply beeﬁ gunned down. He had to be broﬁght to
justice, and that could be done only by bringing hi& to trial, at considerable
expense and not without’risk. Justice requires mot only punishment, it

requires the forms of justice; and the reason for this is that while the law

might blame the crime by summarily punishing the criminal, it cannot praise

“the law-abiding without providing the solemnities of a trial. There must be

‘a trial, and it must be attended by all the dignity, majesty, and righteousness

of the law, in order to place an indelible stamp of justice on what is being
done; only such a trial can fuliy;justify the anger‘that-démands punishment

of the criminal. Punishment justly imposedkon.the criminal strengthens the

..........

'*Adam Smlth The Theory of Moral Sentlments (New York: A. M Kelley, 1966),

p. 95.

A5
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The law praises as 'well as blames, or pralses as it blames, and,
therefore, performs an educative purpose even for a llberal soc1ety.- Such

a society is forbidden to teach righteousness as this is understood by any -

N R

church or sect, but it may certainly use the offices of the criminal law',"
to praise the’opposite of what it may blame; that is, by recogniiing the
right of the people to pay back those who rob, assault, or>murder,‘fofﬁf
e%amp}e, or defraud, combine to restrain,frade,‘file.false tax returns, Qf;
cqnsﬁire to oBstruct justice, for other examples, it may teach the rightﬁe$§,
of not committing these "real crimes.” The trial plays a necessary role in
this educative function: in addition to justiinng the~péople's énger; it
guaraﬁtees ~- or seéks to guaiantee -~ that the people’s anger is directed_
at the reprehensible act 1nstead of thc unpopular actor. This, too, is a°

lesson that needs to be taught. s j

™~

3. Coﬁéfﬁsion

In addition to advocéting that’penalties”ﬁot4be'piescriﬁed‘fbr
"imaginary crimes”‘but only for '"real crimgé," Hobbes and Beccaria also
argued that thekscale of punishments be determ;ned solely with.a &iew to
déée:fiﬁé the commission of these “real‘crimes." Punishﬁent was to be.
‘ utilitarian in a very narrow sense. ‘The quesfion to be anSwered wés ﬁot
what punlshment is approprlate to thlS crime, or what punlshment does thls
vcrlmlnal deserve, but rather what degree of*sfverlty w111"deter othersfffqm, 
;Jédmmittiﬁg'the same crime. The effect of thig\was as I have argued aboveﬁ-

\ 8

to dlstract our attention from the crlme and the 1mmora11ty of crlme to

_ ke
make 1t easy to forget the v1ct1ms of crime, qu§;o sympathlze‘w1th the
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criminal. Paradoxically, it also makes it moré difficult for punishment to
o " do what it set out to do -- namely, to deter crimes. ' Only under tyrannical

conditions will the fear of punishment alone serve to-prevent men from .

committing criminal acts. Punishment will promote law-abidingness, or
. . serve the purpose of "general prevention,' only if it is seen to be desgrved,‘
and it can be seen to be deserved onlyby a people that is capable of moral

~indignation at the sight of crime.

I think the ordinary American is still capﬁble of being moi'ally
indignant at the siéht of crime and criminals, but he has derived no

. S , suppo‘rt’fdr "this from the intellectual community. On the c_qnt:c:a.ry, the

- -effort of-;crimiﬁologists, j;,xdges, "]aw refofmei's," and the so~ca11éd
intell"et:tual press has‘ been to deprive h:‘u;L of this énger by making him asheimed

. . of it. ;n theiq:' book, he is suppésed to fegl compassion for the criminal

" and to punish' him\'bnly with the greatest ieluctancew in the extreme case,

| | to clasp him to hié breast. This sentiment is not confined to America.

‘. o | Andenaes g}\lote.s a Norwegian judge ‘as’ saying that. "our grandfathers punished,
and they did so with =z cl,eér conscience [and] we punish too, but we do it
with a bad—conScience."*. 'Bﬁt one can have a bad conscience for punishing;\_‘k

® - ba‘d men only if one is corrupt, onl}; if one haé_lost aii c0nfide'nce in

the J'USE}GS of the laws or .the country, or, as I-said in the‘QIntroc"luction

with reference to the Israeli raid on the Entebbe airport, only if one has

® ' ' been deprived of moral strength. ‘Buvt the ordinary American is not ashamed

* Andenaes, Punishment and Deterrence, p. 133.




~of his country and is therefore not ashamed to“punish~tﬁose who break its

«27 = » . : N :

‘

laws; and neither the puerile asininities of a Tom Wicker nor the perverted

judgments of a Jessica Mitford ought to make him ashamed. Unfortunately,q

he gets no support for his moral judgments from the influential press.*

To conclude: there 1$ no point in being angxy WILh the Orlﬁvs and ,
Petrovs among us. They have to be 1mprlsoned but I doubt that anytthgv |
beyond their 1ncapdc1tatlon is acconpllshed by 1mpr1uon1ng them. The law- - | . %
abiding person can derive little pleasure from seeing them punished. The
law can reward, and‘thereby-teach, lgw—abidingness as it punishes érime

only when those who commit the crime can be held responsible for it and,

therefore, can be held to deserve the punishment. And the Orlovs and

4

Petrovs are, to a large degree, irresponsible. Fortunately, most criminals

are not Orlovs or Petrovs, and some good might come from giving them what
, - :

~

.they deserve. ' ; ' , e ' o ' L _”_‘, ‘ £

*  See, e e.g., the reviews in The New York Review of Books and The New York Times.
- On the Wicker book, the New York Review of Books, April 3, 1975; New York
Times, March 6, 1975 and March 9, 1975.. On the butfbrd book, New York
Times, September 9, 1973, September 19, 1973 December 2, 1973 p 74
'and,Navember 10, 1)74 P 41.
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CHAPTER FIVE
THE MORALITY OF CAPITAL PUNISHMENT
1. The Immorality of Abolition

In his Celebrated history of the criminal law’df‘Envland Sir \

‘James rltZJamns Stephen says that "criminals should be hated [and] that

'th° punlshments inflicted upon them should be SO contrlved as to give

*expre551on to that hatred." It is 2 "healthy natural sentiment,' he says,

~ and, like the sexual passion, is deeply rooted in human nature. The ex-

B3

[

ecution of criminal justice 1s the most emphatic of the forms in which
"deliberate and righteous disapprobation' is expressed, and stands.'to

tile one set of passiotls in the same relation in which marriage stands to

"the other."* Which is to say, these'conventional institutionS'turn these

natural passions to socially useful ends. Gzbriel Tarde, the French jurist
who wrote on criminal matters at the turn of the twentieth century, was

speaking to the same end in the‘following passage: . ‘,"ﬂ}

Now so long as man has absolute need of hating ' '
something, would it not be a good thing for him : |
. , to turn his hatred against crime and the criminal? “
@ ' . What better can hatred accompllsh than to take
: ‘ itself for its own object and its own sustenance?
Is not the execution of an assassin in a way but
s " ~to feel a hatred of hatred?**

[T

b -

0

* Sir James F1tz1ames Stephen, A Hlstory of ‘the Crimlnal Law of England
(London 1883; New York: Burt Franklin, n.d.), vol. 2, p. 82,

*% Gabriel Tarde, Penal Philosophy, Rapalje Howell trans, (Boston.
Little, Brown, 1912; Patterson Smith, 1968), p 37 -
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But both men recognize, here in Stephen's words, that hatred and the desire
revenge are."peculiarly liable to abuse." Not only can hatred become ex-

cessive, but it can be directed at objects that do not deserve to be hated.

Men hated Presbyterian Convenantors and tied Margaret Maclachlan -

and Margaret Wilson to those stakes in the tidewaters of the Solwey; they
. hated the other political party and sliced off Rumbold's head and dis- -
played it on a,plke at the gates of Edinburghﬂ' When botheHdbbesyaﬁd 7
Beccaria argued that vengeance should play no role in a proper system of
punlshments, they d;d so because they recognlzed onlyitoo‘@ell the terrlble
things that can be done By men who hafe‘-and.who hateebecaese they 1ove;
They attempted to solve the problem by detaching men from therobjeets o£:~

“thelr love.

3

for

L oe

One of these objects was God or the church of God. Anclo Cathollcs |

hated Scotch Covenantors because they loved the Anglo- thhollc church of
-God; they may have prayed for the "whole state oF Chrtst's Churc

but they denied that the Covenantors were members of’Chrlst's Cﬁﬁrch
Hobbes's solution, whlch became the modern soluelon,-was to persuade'men
to worry about their bOdleS more than thelr souls, in -fact, ‘to worry about
; their bodles because that is all they were., Men who devote. themselves

' tofpreserv;ng‘ihelr bodies and leading- comfortable lives are much less

likely te love ~ and hate. - s

Men can also love thelr countrles and to the'extent that they do,

hate - forelgnersﬂ» ThlS prov1des a fertJle ground fbr wars in whlch glory%  Lo

may be won'but in which bodles‘may be kllled But the rlghts of man,

e

flrst discovered by Hobbes know no natlonal boundarles, and flnd thelr &

S ‘,,."'9
&

I




© ultimate home in the League of Nations and then the United Nations, whose
‘D," ,' job it is to preserve peace. Love of country ig:to be superseded by the
- Unlversal Declaratlon of Human Rights.

Men can also love themselves and hate those who do not recognlze

‘Q‘,ﬁ’ | thelr merit’ whlch is, easily transformed in their own mlnds 1nto their

| superlorlty, but Hobbes teaches that thls pr¢de or vanity is 1llusory, that
all meir are equally contempblble that what all men seek is nothlng but
power, ;hat th31r anger is simply selfish, thaf "the vorth of a man, is as
‘o; all other things; hls price,'* and that the Lev1athun {the "King over
‘all ;he children of pride™ [Job, XLI, 34j) should keep them in their places,

.by'making Qﬁem fear death more than they love glory or superiority.

J ' 1: Hobbes also’taught men actively to seek the goods of the body,.

which are 1ess likely than what are thought to be the doods of Lhe soul
to)glve rise to lcve and hate; ‘or, at least, are less llkely to do so
once thevproblem of scarcity is overcome. Then all men can share in the

~ goods pfoducéd by an evef-egpandihg Gross National Product. His sucéessois

" in this respect, John Locke and Adam Smith, showed how it could be.solved;

théy showed how‘the'GNP.(originally called Theyealth of Nations) could be

mdlgiplied by a factof of ten,; a hundred, a thousand, or even, as Lockg
finally leaves it, to such an extent as to make nature's original bequest
’.appear "almost worthless R They were, as we have eéery reason to know,
° e rig ht' and they and Hobbes wvere essentlaily rlght in the consequences of 'thlS
S e ‘eméhdSLS on the goods of the body: men who pursQe their material self-interest.

:“;1  *%Locke; Second Treatise of Civil Government, sections 37, 40, 41, 43.
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-contracts breached or reputations defamed. The primary contract+~ the
’ S|

~tract, according to which men agree to yield their natural freedom to 1_' : "fr~’,f,{

tractual paitners for the injuries they suffer at the hands of the criminal
place of law enforcement and the posse comltatus, and John. Wayne and Gary

"beina his price there is no reason why coverage. cannot be extended to

the losses 1ncurred in a. murder.

cause an increase in the premlums we pay,/dlrectly or 1n the foxm of taxes~ A’v’if

but it w111 no 1onger be necessary to apprehend,(try and *wprlson crlmlnals,-.‘ 

N »

exclusively will be less likely to be loving-and hating men. The reldtionsf*‘\,‘,;
among them can be expressed contractuelly and measured in money‘
Rather than seek vengeance or flvht duels for 1n3ur1e5 suffered

or insults received, men will now file suits asking for compensatlon for

contract that makes possible all others-is, of course, the social con-"

the soverelgn in exchange for his promlse to keep the peace, an&?it is ~ ?'
; , o
not strange that in time it would occur to people to make the: soverelgn

pay for his nonperformance too. Hence, we now have’compensatlon or
/;1; ’

insurance schemes embodied in statutes whereby.the state, being unable

to keep the peace by punishing criminals, -agrees to compensate its con-

injuries the poiice are unable to prevent. The insurance pollcy takes the
0

Cooper give way to Mutual of Cmaha. In principle, the worth of aman

It is an almost perfect aolutlon to the crime problem. fA people

that has been deprlved of its noral 1nd1gnat10n cannot deter crlme Lhrough

5

punlshrcnt but a people that is fully covered oy 1nsurance has no need to - ”\,‘ i

k] . ",

deter crlme. We can expect ctime to 1ncreese, of course and‘thls w111

%

vhich is now costlng us. more. than a bllilon dollars a month (excludlng the ,“,‘;: e

( i w

wier



g ]f : cost of the federal government's crlmlnal Jubtlce act1v1t1es),* and one can

*buy a lot of insurance for a billion dollars a month. Only one thlna pre~

vents this from being a perfect or final solution to the crime problem:

S there continue to be people who look upon criminals as immoral and de-

s serving of punishment; people who continue to hate because they continue
e to love, or to have attachments that cannot be measured in money; passionate
o pedple,who must be the despair of the Menningers and Wickers; unsophisticated

- people who favor capital punishment, not necessarily because they think it
serves to deter murder, for example, but because they hate murderers and

thinkrthey have forfeited the right to live.‘

Perhaps what best charaeterizes Such'people (and they probaeiy
eeenstifute a majority of Ameficans, even éoday) is their opinioﬁ that
their reletions one with another are governed by a law in addition to

f'h¢Ythe laws. that are 1n5cr1b°d in the statute books, or that ovether'theyA

,ﬁconstltute some Sort of a communley tha+ cannot be described adequately

‘,.,' o in terms only of contractual par;.nershlps. It is this belief in the »
reality of a moral law that, when(this law is violated, gives rise to
moral indicnation. To such men, crime is more than crime, more than an

‘- o event coverable by 1n5urance, crime is a denlal or a ‘violation of that

- which constltutes a communlty among men and dlstlngulshes them’ from all
' = other creatures, The simply lega‘ soc1ety may compensate 1ts members

& fbr losses suffered at the hands of crlmlnals butitis the moral legal

...........

%The total state and local bill was $536, 355 000 in 1970, o

$631,414,000 in 1971,and $704,377,000 in 19/? Sourcebook of Cr1m1nal
Justlce Statlstlcs- 1974, p. 42.

Sy
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comnunity that demands punishment— by ségregating criminals in prisdn or

" shaming them in stocks; it is the men who inhabit the moral commgpity by

S

obeying its laws who are indignant with or outraged by those Who”disobey

its laws. And it is from thé moral community that the perpetratorsfbf
terrible crimes are banishedan-if necessary, by being executed. “This

is whét the death penalty means to the unsophisticated person;'avfdim 5%.
banisﬁment from the moral community, imposed onvfhose who have violated ‘
whaﬁ tﬁe community understands ;o‘be the most solemn énd éwful‘of its .
commandments. Albert Camus, perhaps the most éhoﬁghtful of the aboli?ibnists;

understood this very well, and called for the abolition of the death’

penaity precisely because he denied.the possibility of the moral community,

the only community that might jﬁstly impose it on'anyone. His most

celebrated novel, L'Etranger (variously translated as The Stranger or The

Qutsider), is a brilliant portrayal of what comstitutes heroism in a

LT e . X . . - ’. . .
purposeless world, a world deprived of God, as he puts it.* L'Etranger

is a modern masterpiece, and is generally ackno@ledgéd'to be so, aﬁd'its
Hero,~Meursault (who, interestingly enoﬁgh, is a murdererj, ié widely
'acknowledged'té be a héio;kbut L'éfranger is also é'very immbralrbook.
Meursault is the stranger or outsider because he neither‘iov§$
nor'hates,ndr understands what other people mean when tﬁey‘speék-of.love
d} seek to attach themséi;éékto other hﬁman beinés; His motherfs"deathf

and funeral, which;bpeh the novel, leave'himyunmoved.‘ Whatever he'does;f, -

Ty -

he does, like any other animal, out of hatural\hééeSSity: he eats, bt

* Albert Camus, Carnets - II, Janvier 1942~Mars.1351 (Paris: Ga11im£rd,~
1964), p. 31. - o R e T T e

oo
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"tthrough a newspaper and which he idly cllps and paStes in an album. ‘He

: stand1n$ up and w1thout savoring his food; he has an apartment, but only

because he needs shelter of some sort (and he moves all the items necessary '

-

J'félhis existence into one room‘td save the trouble of cleaning the others);

" he fakes a woman the same way he takes a meal, and just;ds he must shop

fot his food, he i5 willing to marry the woman if she insists on this

‘ceremony -~ in fact, as he concedes, he is willing to marry anyone whose
bddy’satisfies\hisfbody’s needs. Marriage is not a serious matter, he says.

) Nothiﬁgfis,seriéus.i The world he inhabits is differentiated by night and

di?\ heau and cold (and he enjoys swimming when ‘the weather is hot) but

/
1s/otherW1se altoceLher homogeneOus no nations, no classes, no beauuy

OT ugliness, justice or injustice, war or peace, He is indifferent to

human artlfa»ts and his'lifa is unadorned by them: the only exception is

© o an advertlsement for a laxative which he comes LPOH while idly glancing

¥ﬁ@>has w111y~n111y, acquaintances among those w1th whom he works and dwells

o
,  ’ yk 

to him. He is equally indifferent to a klndness shown him or a.cruelty

‘inflicted, whether by a neighbor: on a dog or by another neighbor on a

but no friends; like an anlmal or a god he is self sufficient: he never
once_frowns, smiles or laughs. He accepts an invitation to.a meal,‘but

only to be spared the trouble of preparing his own. Utterly without

;imagination orfambitiOn, he will live in Paris,-if his emplIdyer sends him

there, or remain in Alalers- like marrlage, where he lives makes no difference

mistress; in the same spirit‘he is willing to shhre’in the crqelty‘inflicted.

on two men who seek to revenae a wrong commltted on the sister of one of them.’

'He ends up’ kllllng one of them, not because he hatés or needs or proflts



,‘g

-

i

_ deprived of God, and all men are in that position."*

% Ibid. S . T

or for any other Lumam reason, but because of the sun ("a cause du soleil).

As he later tells the examining magistrate, he does not regret the murder; .

- rather Lhan regretting it, he is somewhat annoyed or bored by the bu51ness

(plutot que du regret verltable, j! eprouvals un certain ennul) He,then
says that‘he thinks the magistrate did not understand him. |
Up to this p01nt Camus' is a terrlble 1nd1ctm°nt brllllantly

echieved, an indictment of Hobbean man seen not in the state of nature o
upon his first bursting onto the stage of history—~ Meursault is neither
brute nor the vuigar ”bourgeois gentleman' of.MoliErég play~w;but seen at
the end of history, so to speak. Here he is bodyépreserving man deprived
not onlyfof his dreams of heaven and glory, friendship and juétice,'but~‘-

even of his avarice; he is the man whe wants nothing and, as we shall see

~soon enough, fears cnly death. One can understand why his sometimes

»friend, Jean-Paul Sartre, likened Camus to the French moralists of the

seventeenth century. Then abruptly, Camus' perspectlvn changes or he'
makes us see what perhaps we ought to nave seen all along: feursault is

an "outsider" not because he is an inhuman man in'a;human world,tbut“

: because he is the only honest man in a world of hypocrites. He alone

understands that the unlverse prov;des no support for what m&n 1n thelr
ignbrance persist in recarding‘as the human'thincs' say, 1ove and Justlce

i} :
And in the end Camus asks the reader (and apparently succeeds wlth nost)

.to identify withfthat man. = As he wrote in his notebook: 1n answer to a.

critical review of the book, “there is no othet‘life~p05$ib1e‘for a man
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Meursaultfld Jalled and spends some months awaltlng tr1al aurlng '

‘whlch time he is freqaently 1nterrogated by hlq lawyer and the examlnLng

= maglsmrate. There\le nofquestlon of his guilt, and he feels no remorse

and refuses to pretend to any, but his lawyer wants to establish extenuafing

circumstances — for example that, because of his mothex's death, he had

Y
x

,not been hlmself when he shot the man. .What sort of a man was he when he

- was: hlmself7 That beoome: an issue in the trial and much is made of the

fact_that he had not shed a tear at his mother's funeral. He cannot

+

_‘understand why so much - indeed, why anytning-«-is‘made of his behavior

on that occasion. The various people he encounters in the course of his

; 1ncarceratlon are repelled by him at flISt or pretend to be, but in

4

AN

; tlne he manages to get on well enough w1th them; he also manages to

N,

accommodate himself to his conflnement. He learns to sleep sixteen to

e ghteen hours a day. He tells us that he had often thought that he could
iearn e to ‘live in the trunk of a dead tree, with nothing to do but

vdoze and gaze at the drifting clouds—— an idyll tc be interrupted by a

bit of'couﬁiing with Marie (or‘anyoneyeISe) on Sundays. It is only after

~he is convicted and is. sentenced to death that he experiences, apparently

v

for the flISt tlme in his life, hope he hopes somehow to avoid deathf,\

To the question of why he wants to live, or what he wants to do if he lives,

: Meursault has no answer.

Meursault's only moment of passion comes at the end of the novel

when he denountes a priest who,falmost in despair, is exhorting him to

daCknOWIedge his sin and repent. - He had killed a man without angeri}

3 cause du ‘soleil ~but the priest he seizes by the scruff of the neck

a0
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in the only fit of anger he ever displayé. "And what had the priest done to .
arouse him? He had asked him to acknowledge that life had some>meaning.,

This from a priest who, because he was celibate;:could not even be suxre
. : ) : S

he was alive, (Copulo ergo sum.) Sadly the pr%éét leaves the cell,and‘ 
. & i . :

Meursault becomes calm, réalizing’that this one'Barst of aﬁge% héqysérvedv
a purpose: it had washed him clean of his dne (so-called) human quality,'
his hépe to avoid death. Now he was ablé tO;aCCépt the truth‘by which he if
had lived: that the universe is "benignly indifferent” to how he ot

y

anyone else lives. Of course, the law is hot,indifferent.to how he lived—
for exanple, the law forbade him to commit murder-~ but the law is simply

a collection of arbitrary conceits; other'people were not indifferent to

how he 1ived~¥sfbr example, they expressed dismay at his lack of attachment . -

to his mother--but other people are hypocrites.

The aut@ér of ﬁhiskanéi-morality tale‘wés, neverfheléss, oﬁe of
the genuine heroes of his time, a wartime hero of the F;ench Resistancen&“
who edited the underground«antiéNazi paper, Combat,'andva post-waf‘hercw‘

-as well:‘unlike Jean-Paul Sartre, with whom he broke on the iSsue,Camus .

refused to condone Stalinism. One might say that-his life was dedicated

3]

to finding a basis for the way he himself lived (and Meursault did mot live). .

As he wrote in his notebook, "Society ﬁeedsgpedple who weep at their~mdthersf ?

funerals.'* On the occasion of their break, Sartre wrote this of him and

to him:'<

*Ibid., p. 30.

Q
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diction simply, but a contradiction'he tried to hide.

have been a criminal and would not have been on death row.** Poor Fallot.

SuPeﬁiEr to man."**# Whatever Meursault's judges thought they were doing, -~

-11-

It was in 1945: we discovered you, Camus, the
 Resistant, as we had already discovered Camus,
the author of L'Etranger. And when we com-
pared the editor of the clandestine Combat
with that Meursault whowcarried hi% honesty
to the point of refusing to say that he loved
his mother and his mistress, and whom our
o . society condemned to death, and when we knew
¢ ~above all that you had never ceased to be
: +  both the one and the-other, this apparent
‘ contradiction helped us to understand our-
selves and the world.* ’

But what was to Sartre an ''apparent contradiction was to Camus a contra-

Ty
e

He was a pa551onate opponent of capital punishment. He' denounced

it‘becauge, among other reasons it deprlved a man of the opportunlty'to

~repent and to make amends. Even Bernard Fallot, who committed horrible

‘deeds for the Gestapo, was remediable; it was Fallot, Camus tells us,

who said that his greatest regret was that he had come to know the Bible

only while awaiting his exécution. Had he known it earlier, he would not

4

‘Poor‘Fallbt?~ Meursault would have flung that Bible in the face of any

priest who deigned to offer it to him.

N

" Camus denounced capital punishment mainly because, as he saw it,

“"our civilization has lost the only yalues that, in a certain way, can

~ justify that penalty....[the existance of] a truth or a principle'that is

* Jean Paul Sartre;- "Peponse a Albert Camus " Tes Tbmps Modernes vol.'8
(August, 1952), p. 345. - :

X% See above P

Kkk Albert Camus, "Reflectlons an the Gulllotlne " in Re51stance, Rebellion,

~and . Death. Trans. Justin O‘Brlen (New York: hnopf 1961), pp. 220, 222.
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‘the dignity of man, this is what they mean. .

% Albeft Camus»

12- - ik

or whatever other unsophisticated meh think they are doing when &hey 
. , 1

call for the death penalty, "ail thinking members of our society“aknow

that nothing is superior to man and, therefore, nothing can justify this
, : {
therefore, no one, not even a

terrible penalty. There is no moral law;

murderer, can break it.

But this raises an awkward question: if the universe if '"benignly

indifferent' to how we live, how can it care whether we, in our naiveté,
execute Fallot, Meursault, or anyone else for what we, in our iﬁnodence,
call their immoral and illegal acts? If there is no basis for?aﬁyone:
else's moral indignaiion, what is the basis.fof Camus'? In fact, he .
a551duously sought Such a basis, pfincipélly-inrhis essaykbn "man in

‘reVOlt " which he entitled, L'Homme‘Rgvolté or The Rebel,* and whlch

was the cause of the break with Sartre and other French 1ntellectuals

=

who supported the Soviet Union. It is not necessary for me to judge

whether he succeeded in this most human of undertakings;‘\(I need only
point to the answer he gave in his impassioned attack on the death
penalty. There he said that the only thing that binds men together is

their "solldallt) acalnst death," and a judgment of capltal punashmeut

& ¥

A"upsets" that solldarlty ** The purpose of human llfe is to, stay allve

When the opponents of the death penalty speak of it as an affront to

)
D

a

The Rébel“ trancﬁ Anthony Bower (New York hnopf 1971)

*x Albert'CémUs“ "Reflectlons on the Gulllotlne," p,v222
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A consplcuous case in pcmﬂ: is Justlee Brennan of the Supreme
® ; : Court of’ the Umted otates who in hls dlssent in the 1976 dcath penaity
3 ‘-: cases, c1tes Camus as hls authorlty * In his separate opinion in the
o 1972 cases)y(from which, on the_ whole, he was content to quote in his 1976
k' opiiﬁien),:Brennan built h‘i.s’ argument on _the premise that the Eighth o

)

- ~Amendment forbidding cruel and unusual ’pui'lishmentsd requires all punieh';

©. . ments td "'domijo""rt with human dignity ' This is reasonable enough. The
. cruelty that is forbidden can, after all, only be- measured or dassessed
r e in relatlon to humanw be_1ngs~ and”what is appropriate and inappropriate
“ to "them; ar:fd'a practice-’that is acceptable (to most of us, at leést)
“ ' wh-en ap?lied' to other‘and as we used to sayQ lowez_:—:anlmals -- for example,
g the V:LV:Lsectlon of dogs and the 1n3ectlon of carcinogenic substances
L into rats -- may not be acceptable (:mdeed, in the case of the examples
. s . ’ . 7z : .
. R cite‘d, are regarded as enormities) iszhen applied to human beings.. This
reminde‘us that the digni-ty‘ 6f man is a meaningfﬁl term onlﬁf if man's
. spec1al and exalted status in the order of 11v1ng beings is recognlzed w*

_»Men are not to- be treated as if they were beasts precisely because of tha.t
, which distinguishes them from and raises them above beasts. The ,El_ghth

. "7 Amendment recognizes this special status of man and is designed to protect
L » it. But it do\es n\ore than that; it protects the dlgnlty of man from other

A\
=

men, and by doing so reminds us of the unlquely human capaclty to be cruel, to

fi

o * Gregg V. Georgla 96 5.ci, L2309 (’776)

Y : B . :

**"Then God said, 'Let us make man 1n our 1mage .after our hkeness, and 1et

~them have dom:mlon over the fish.of the sea, and over the birds of the air,

Sl and over the cattle, and over all the earth ‘and' over every creeping thlng
[ e ,fhat ¢creeps: upon the earth.'" Genesis I, 26 And see Pico Della Mirandola,

Bl . *OPat:Lon on the Dlm;ty ‘of Man, A. Rober't Caponlgm, ﬁ*ans. (Chicago: Henry

i ;Regnery, 1956)

. LA i
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be inhumane; as we say, or to act,in a manner that does not:"comport with

human dignity." This is what Aristotle meant when he said that man is

the best of all animals when perfected but "the worst of all when sundered

A,

from law and justice.*

=

. One measurement of the cruelty of a punishment is whether"if is

appropriate in a particular case; and appropriateness requires an
: : . : w '
assessment of whether the person on'whom it is infliCted has:hinself
DB :
A - P ’
acted in a dignified manner, which can only mean as a _man ought to

act. 1Is it, for example, 1nappropr1ate and theLeEore cruel to sentence

Ca man conv1cted of fraudulent practlres to fifteen years 1mprlsonment
at hard labor and to be chalnede wrist to anxle, during twélve years4

of this sentence, and to be permanently deprived of some of his civil : %\;jfj
! : ) : SRy

1iberties? In 1910 the Supreme Court held this to‘be cruel, by whieh it
meant inappropriate.**‘ The punishmen£ must fit the«crime,fwe say,kénd'

there is a schedule of punishments in a criminalfco&e because there are =

L

'degrees of human offenses ran01nv from the petty to the helnous S i',‘e’L
shoplﬂftlng to the murders and desecratlons commltted by Charles Manson ’

: and his followers. But we can measure degrees of Lulpablllty only by
05
the standard of what we are here calling human dlcnlty ' It follows

that rather than belng 1ncompat1b1e w1th human dlgnlty; a schedule of

Pia

: punlshments and the 1dea «of punlshment 1tse1f recounlve and arﬁ.éependent P 37:">.e

pon 1t Punlshment is nece551tated (or is Justlfled) by the fallure of f‘ggf‘

those we call crlmlnals to act in conformlty w1th the 1dea of human dlgnlty,.:"

% AriStOtle, Eg}_i-gi_'(-:_s‘l_l-, 12533‘32_34‘ ) c |
** Weems v, United States, 217 U.S. 349 (1910).
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, w1th and dlscarded " if it is imposed arbitrarily, if 1t is not acceptable

o

X

‘~15f‘ ) “ (z ) e ©

or with the laws governing a moral gommunity. - The question is whether men can
@ . ' A ‘ . '
‘ever act in a manner that falls so far short of how they ought to act.as to

'.“,make their exeeution an appropriate punishment. Brennan manages to answer

thls questlon wlthout raising it.
A anlshment does not "comport w1tn human dlgnlty,” he says if
it isf”&egrading to the dlgnlty of human beings," and it is decradlng'lf it

is too severe or if it.treats men as if thev were “objects to be toyed

to "contenporary soc1euy,” and if it is excessive, by which he means
"unnecessary " The death penalty~falls each of these four tests, he concludes.
Cl) It is too severe because it causes death and death is "flnll" and

t )

"1rrevocable " and flnallty precludes rellef unlike those punlshed in

~other ways, an executed person is even deper8u of the "right cf access

" -to the COurts.”* All of which is certaln1y true, but its being true dld

it

- not preVent-the‘men who wrote the Constitution from advocating the death

nenalty. (2) It is 1mposed S0 rarely in our tlme that the conclusion is
"v1rtually 1nescapable" that it is belng inflicted arbltrarlly ** as to

which I Shall have somethincr to say in due course.  (3) He finds it to be

unacceptable to contemporary soc1ety, which requires no further comment

from me, (4) It is unnecessary because there is no ev1dence known to him

(and in the 1976 oplnlon he denled the validity. of Ehrlldh‘s flndlnos) that

........

-

L Furman v. Georgia, at p. 290. This argument Seems to have originated in
the. influential and frequently~-cited article by Arthur J. Goldberg and
Alan M. Dershow1tz,’”Declar1n° the Death Penalty Unconstitutional" .

- (Harvard Law Review, vol. 83 [June 1970], p. 1788). Starting from tlie

- idea that citizenship embodies the right to have rights, they point eout

~that to execute a criminal deprives him of the .right to have a new

“trial when the first trial is found not to -‘adhere tof§ubseqnently—defined¥'

- elements of due process

A Furmai v.. Georgla at p. 293.

B
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the death penalty is a more effective detér%enéVthan,‘say,,lifé impéisqﬁment,
For’all these éeasons, then, the death penalty for whatéver érime.imposeét~
does ndt “comport with hﬁman:dignity;"~ No‘matter'what crimes a man commiFS,‘ B
he may not be put to deatﬁ; No'matfer how much hevviglates the iqea‘dfr

human dignity or the,lawébof armpral commuﬁity; he‘may not bebéuf to dééth.;»u
To puﬁ,hiﬁ to death is to deprive him ofiiis human dignity;[ What,‘ﬁheh;~
is human diggity or in'what doe§ it consist? Althdugh h{é 1972‘opinion»‘

is soﬁe.49 pages ih length, he nevervanswers this questioh. The closest

: by

he comes is in the follow1ng statement Whlch he quoted‘ln 1976 (a statement - f

‘that speaks volumes even as it speaks nonsense): "The fatal_constltutlonal

S

infirmity in thevpunishmenﬁ of death is that it treats ‘membe£5’offthe

human race as nonhumans, as objects to be toyed with and discaxded.

[It is] thus 1ncon51stent with tbP andamenLal prenlse of the {cruel and

unusual punlshment] Glause that even the V11ejt crlmlnal ‘remains a hunan
"belng possessed of common human dlcnlty.'"* Here we have it: Mcommon

human dlgnlty” is somethlno that 1s possessed by "even the v1lest ﬁrlmlnal "

Ever7body is dignified, or, as Hobbes put it, there is no Such thlnc~ as

human dlgnlty.**

® Gredg V. Geordla at 1974, quotlng from his separate op1n1on in Furman
V. Georgla 408 U.S. 38 272-3 (1972)

** See above, ERETa
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2. “The Moral Necessity of Cepital Punishment

5 . . : . ’
Like Meursault, Macbeth was a murderer, and "like L'Etranger,
: Shakespeare's Macbeth is the story of a murderer but there the sxmllarity S

ends.,oAs Llncoln sald "nothlng equals Macbeth.® He was comparlng 1t W1th

:*_ithe other Shakespearlan plays he knew, the plays he had "gone over pe~haps

5

@ g e e e e S @
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j_'as frequently as any unprofe551onal Jeader... Lear, Richard Third s Henry
| Elghth Hamlet"' but I think he meant to say more than to imply merely
- that,none of them equaled Macbeth. I think he meant that no other llteréxy,
| wofk‘equele& it. "It is wonderful,' he said.* It is wonderful because it
’ telis an awful truth, and tells it as it ean only be told; and as only
‘Shakespeare among our poets can tell it. |

Macbeth's murder of Duncan the king was no senseless or mean act;

~ Macbeth wanted to be king and, on the basis of merit alone, deserved to_

“w
~, by

'bekking, muchkmore!sojthan Duncan. Doncan; in fact; was somewhat fooliskh.
“k'Althohgh.he was not witness to the alleged,treachefy and had to rely on
’ the uhsubstantiated word of another, he nevertheless euﬁmarily condemned.
kthe Thane of Cawdor to death; he then bestowed CaWdor's titae on Macbeth
 and went on, unnecessarlly, to settle the succe551on to the throne on hlS
rown eldest son, even though he recognlzed Macbeth as the worthlest of hlS '

subJects' and, flnally,hhe capped these acts by putting himself in Macbeth 5

e pOWer by agreelng to be/hOuseguest. Yet, howevei disappointed in his hopes

~ and in splte of the opportunlty the klng fbollshly afforded him, Macbeth

,f* Lincoln to James H. 'Hackett August 17, 1863." 'The Collected’Works~of‘
Abraham Lincoln, Roy P. Basler, ed. (New Brunswick: Rutgers University
Press 1953), vol 6, P. 393, : .
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held back. He respected the laws and conventlons that stood between ;
him and the throne, 1nclud1ng thaose that forbade the act that would
' brlng him to it. Duncan was not only king by grace of God ("the Lord's

ann01nted " as Macduff refcrred to him); he was Macbeth's klnsman and,
at the time of the murder, hlS guest.

...He's here in double trust: :

First, as I am his kinsman and his subgect

Strong both against the dead; then as his host,

Who should against his murderer shut the doox,"

Not bear the knife myser :
But he was driven by such a force that he had, nevertheless, to contemplate
the act, even knowing that he would risk eternal damnation. He would he _;'ﬁ ‘[;*
said, risk "the life to come," except that Scotland, too, had‘laws, laws~
‘that he could ignore only at his immediate peril. "We st111 ‘have Judgment

3

here,'" he admitted, and other mén would not hesitate to enforce it if they
™

could. Duncan's virtues may have been modest, but they were apprec1ated
~and they would Y"plead llke angels trumpet—tongued" against hls murderer.;»
As a just man, Macbeth could not complaln about that: it is a characterlstic
of justice~to be "even-handed" and, therefore to comnend Uth! ingredients
of our p01son‘d challce to our own llps " |

Against all thls was only hls Myaulting ambltlon," and the knowledge lfjgf.i

that Lincoln must have apprec1ated because he Lnew it of hlmself * that.

* It would take me too far afield to attempt to demonstrate that L1ncoln

~contrary to the legend that he himself helped to write, was the uncommonest ‘
~of men; and, besides, that demonstration has already been made, and made with
a clarlty and wisdom that I could not hope to match. (See Harry V. Jaffa
The Crisis of the House Divided [Gardenm City, N.Y.: Doubleday, 1959}, ch. 9 k
I shall merely say that accordlng to his law partner of many years, ,Herndon,;,;"”

{3
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’ thatzambition;was not vain or pretentious. Macbeth was a great man, and he

 contended for the place for which he was by nature suited. He sbdght to rule.

" In what other place can a man‘be fully a man; in what other place can he.

B

.exerc1~e all the virtues of a man”

Aristotle argued this point thematiéallf,

~ »and Wlnston Churchill acknowledged its truth wher in May, 1940 he was flnally

made Prime Minister. (Even though the world was collapsing around him, he

ifwas; Chﬁrchill said conscious of a profound sense of relief. "At last T

o had the authorlty to glve direction over the whole scene."*} It was

Thls greatness and more. prec1se1y, his capacity for moral greatness that

lay behind Macbeth's vaulting ambition and led him to at least consider

o committing the'crime~required of him to safisfy it; but it was even so a

'_moral weakness that, finally, led him to act. He would, _he ekplained

- M'dare do all that may become a man [and he] who dares do more is none."

“And;wha;."beast"‘was it, asks his wife, who first proppsed this entexrprise

“to her? "When you durst do it, then you were a man." This charge of

cowardice resolved him.

i1

“Lincoln's ambition "was -a little engine that knew no rest;" aﬁd;that‘Lincoln,
understood ambition, especially ambition pushed 'to its utmost stretch."

In one of his greatest speeches,

delivered when he was not yet twenty-nine

years old, he warned of the "towering genius" whose ambition could not be

satisfied by a seat in Congress,

or. a governorship, or even ‘the presidency.

~Such places,. he said, were not for those who belong '"to the family of. the
“Yion, or the tribe of the eagle. What!

think you these places would

satisfy an Alexander, a Caesar, or a Napoleon? - Never! Towering genius
disdains a beaten path....It sees no distinction in adding story to story,
“upon the monuments of fame, erected to the memory of others. It ‘denies
that it is gloaxy enough to serve under any Chlef.y..It thirsts and burns

for distinction...." (Speech to the Young Men! S/Lyceum of Springfield, Illln01s

January 27, 1838 The Collected Works of Abraham’Lincoln, vol. 1, p. 114)

Edmund Wilson was ‘one of the few who understood that Lincoln was capable of
pro;ectlng himself "into the role, against which he [was} warning." But, as
Jaffa demonstrates, he was also capable of pr03ect1ng himself into a role

. “"transcending that of Caesar and opposed to Caesar." At any rate, this was

- the Lincoln who could say of the play Macbeth: "It is wonderful."

 <f* Wlnston S, Churchlll The Second World War: The Gatherlng Storm

(Boston' Houghton lei;ln

1948), p. 667.

LeEh
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So he murdered:: Duncan the k*ng, then the éuards whom’ he flrst éccused
L 3 | of kllllng the king; then Banquo, the only man he feared (and not, but |
| oniy'xhrough a mishap, Banquo's son); theniMacduff's wife and famin,'all,lv
55%  . ‘of e : B ;, ;“3" .137  ' v‘5€1l‘A,./&”
| The ébnseQuences were terriblé worse evenftﬁan he‘feéred Tﬁé W0f1&<}‘l
“in which he and his victims lived was not "benlgnly 1nd1fferenﬁ" to hcw they
lived; 1t was constltuted by laws divine as well ‘as human, and Macbeth
violated those laws. As a result, he suffered the torments of the great
and tpe damned, He had known g blory and had deserved the respect and
affection of king, count;yman,,army, friends, and wife; and he lost 1t’ai1‘~”
He was reduced to saying that 1ife'ﬁi5'a‘tale, told by‘an idipt;fﬁll‘bf ;i‘
sound and fury, signifying nothing." 1In fact, however, he.ha&'allowediv S
himself to become the vilest of criminals, te use Justicé BFeﬁnan’s teim;_
he became worsé than a ”beast"‘and Shakespeare, wﬁb;knew rather.moié aﬂoﬁtvk
“the dignity of man'" than‘Justice Brennan does, has him kiiled;* Whét glsé N
could he have done w1th Macbeth? T | k ‘
Turn him over to a psychlatrlst as if his crimes were the result of
some petty mental dlsturbance? The doctor who, in the last act, had,been -
Erought in to obserﬁe Lady Macbeth's terrible éleep-walking.éna to heéri
the Outpoullngs of her angulshed soul said all that need be sald as to
that "thls dlsease is beyond my practlce." Then "mgre needs she the'
lelne thanithe phy51c1an " SRR  ;  . T o ” 1{;~  3‘;vf  f"t ; €;
’ Well if not a psychlatxlst then a long~term prlsoﬁ séntence asrmn '

Canada, with no parole except after tWenty-flve years (except agaxn, in

“%

®  some cases, after flfteen years)'? Wouldgthl,s be ,f;;pr,oper ‘ﬁn,-qvcslx}eﬁ':"f..—:fsr~;-»r« =

D
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"Macduff's grief? ("All my pretty one's?' - Did you say all? - Oh hell-kite!

All" g What all my pretty chickens and their dam at one fell swoop?'")
Shakespeare has Macbeth killed by the just Macduff and it could not

have been otherw:.se. Even Macbeth knew that:

s
,',}

: S Will all great Neptune s ocean was h this blood A k o
b R Clean from my hand? No; this my hand will rather

ST . The multitudinous sea incarnadine, '
SR o * .~ Making the green~~one red.
"" . What the oceans themselves could mnot wash clean could not be e,(plated in
any prlson, or pald back wu:h any prison sentence however long. "Macbeth
- had to die; better, he had to be killed. Just:Lce not only pemltted it;
. o | 3q,st;ce vrequlred‘ :Lt. The dramatic necess:.ty’ of Macbeth's death rested on
| | its:»p_l_@_necessity,
There: 1s a sense in‘-which punishment may be likened to dramatic ‘poetgcy,
. . . or the purpose Cf punis}mtent to one .of the intentions of a great dramatic
v{a{ : o pcet (and Shekesl;eare is clearly the greatest in our language) The. plots
o of Shakespea;.e s tragedles involve polltlcal men ~ Caesar the emperor,
. Cdriolanus the general, Lear the king, Hamlet;the: son- of a king, and_others;
s ] ihcludin‘g; of course, Macbeth who would be king— and this is not fezftfuitous,
~any more,than it represehts' the prejudices of a poet who lived in an
o  aristocratic age. He chose to wﬁte about such men because the moral problems
| o Ve cankbe tnadé fully intelligible oni;r in vwhfat they do or do n‘ot. do and in the
\consequences of what they do or ‘do.not do. Dramatic poetry dépic’cs men's
. ‘-' . aetlons because ‘men are revealed ‘in, or make themselves k*mwn through their
S acuonS' and the: essence o£ a human action con51sts in its bemg virtuous or E
,,:‘vvlcmus._, “Only a ruler or' a contender for _1:u1e can act with the freedom and
".:_’ ’ : Z’.‘;(’f :  “ ' ,t“," 1 :
b L F Poeti its 1448&—;. o '

R
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the laws would be 1ncu1cated by the VDlCG of enllghtened reason." But :

LI

and on a scale that allows the virtuousness or"viciousﬂess of human deeds
to be fully displayed. Macbeth was such a man, and in his fall, brought

-about by his own acts, and in the consequent suffering he endured is

revealed the meaning of morality. In Macbeth the majesty of the moral

"

law is demonstrated to us by the fact that even a great man cammot prevall

agalnst it. ‘f‘ a_similar fashlon, the punlshments imposed by the legal

order remlnd us of the reign of the moral order not only do they remlnd

us of 1t, but by_enrorc1ng its prescriptions, they enhance the dignity

of the legal order in the eyes of moral men. That is especialiy imporéant

in e,self—governing community,’a community that gives laws to itself. ,
That the American Jegal order must, in the eyes of its cifizens, have‘

this dignity is the substance of Madison's argument ie.the 49th Federalist

In it he was responding to Jefferson's suggestion that there be conventions

of the people whenever "any two of the three branches of gdvernﬁent,“ by

‘extraerdinary majorities, shall concur in the opinion chat the Constitution
should be amended. Madison opposed this'Suggestion; he saw that these‘appeals;
especially if they were to be:frequent, would édeprive’the goVernment of that

‘ veneratien~which time bestows onveverything, aﬁd without which perhaps the

wisest and freest governments would not possess the. requlslte stability."

Govermment.. rests on oplnlon he went on, and the strength of oplnlon 1n

each 1nd1V1dual depends in part on the extent to whlch he supposes others

to share ‘it and in part on its venerableness. Such factors would net

SIS T

‘matter in a "natlon of phllosophers"- among such a people a "reverence for

»

W
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ﬁhere»can be no nation of phiio$6phers,.or eve; one gdverned by philosophers,
and any real government, even '"the most réfional“ government, "wili not find it
a Supﬁrfluous advantage to have the prejudices of the‘community on its‘side."

I can illustrate Madison' point, and show its relevance t6 capital.
punlshment by saying first that if the 1aws were understood to be d1v1nely

1nsp1red or, in the extreme case, dlvmely given, they would enjoy all the

| ,dlgnlty that the opinions of men can attach to anythlnv and all the dignity

~they require to insure their obedience by most of the men living under them.

Like Duncan in the opinion of Macdﬁff, they would be "the Lord's annointed,"

- and they would be obeyed even as Macduff obeyed the laws of the Scottish

N kingdom. Only a Macbeth would challenge them, and only 2 Meursault would

ignore them. But the laws of the United States are not of this desciiption;

in fact, among the proposed amendments that became the Bill of Rights was one

_declaring, not that all power comes from God, but rather "that all power is

originally vested in, and ‘consequently derives from the people'; and this

proposal was dropped only because it was thought to be redundant: the

Constitution's Preamble said essentially the same thing and what we know as

the Tenth Amendment reitérated it.* So Madison proposed to make the

~ Constitution venerable in the minds of the people, and Lincoln, in the

Lyceum speech referred to above,** went so far as to say that a "political

religion" should be made of it. They did this not because the Constitution

and the laws made*pursuant to it could not be supported by "enlightened reason,"

* Annals of Congress vol. 1, PP. 451 and 790.
**‘ Sse note, p. . : . e .

R



- with that "veneration which time bestows on everything."

24~

:5’55
but because they féared enligﬁteﬁed reason would be in shoxrt supply; they
therefore sought to augment it., The laws of the United States would be

obeyed by some men because they could hear and understand "the v01ce of

enlightened reason," and by other men because they would regard the laws
. But, as our history attests, this is only cowdltlonally true. The
Constltutlon 1s surely regarded with veneratlon by US = SO much S0 that

Supreme Court justices have occasionally complalned of our hablt of ,
< . /,[

making “constitutionality synonymous with wisdom,"* or wisdom synonym@hs
with constltutlonallty-— but the extent to which it 15 venerated and its
authorlty accepted depends on the compatlblllty of 1ts rules w1th our moral

sensibilities; for the Constltutlon despite ltS venerable charaeoer is

4

- not the only source of these moral seﬂ51b111t1es. There was even a period R S

- before slavexy was abollshed by the Thlrteenth Amendment when the Constltutloni

T %% Ableman v,'Booth, 21 Howard 506 (1859).

i

&

was regarded by'some very moral men as an abomlnatlon. Garrison called 1t

Yla covenanf with death and an agreement with Hell " and tﬁere were honorable

men holding 1mportant DOlltlcal offices and judicial app01ntments who e J i_,e "}
’refused to enforce t(h Fugltlve Slave LaW'even though its constltutlonallty
had been affirmed.** I\\ntme this oplnlon spread far beyond the ranks of

the original Abolltlonlste untll those who held it comprlsed a constltutlonalb

mayorlty of the people -and slavery was abollshed But Llncoln knew that

more than amendm nts were requlred to maLe the Constltutlon once more ,e> e

'?‘ 5

* West” Vlrglnla State Board of Education.v. Barnette 319‘U.S.‘624, £y
670, (1943). Dlssentlng opinion. S '

44
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‘,feason, in his second Inaugural he called upon the naticn to see in the
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Eworthy of bhe veneratlon of moral men. This is why,in the Gettysﬁurg’

address he made the pr1nc1p1e of the Constltutlon an inheritance from
"our fathers " and asked the 1living generatlen to dedlcate themselves

to the cause that the Gettysburg dead had left "unfinlshed", so that

R

i
ENE

generations yet unborn might enjoy a4 "new birth of freedom.'" For the same -

1

’.Civileer the expiation demanded by a just God for the sin of slavery.

As,ProfessOr‘Jaffa has shown,* the Constitution had not only to be

“cleansed of its aspects of slavery, but, if it were once again to be an

.

object of veneration, it would have to be exalted, its dignity enhanced.

This . Lincoln soughf to do and this, I think, he accomplished. That it
should be so esteemed is, as I said before, especially important in a
self-governing nation that gives laws to itself, because it is only a

short step from the pr1nc1ple that the laws are merely a product of.oné's

.. own will to the oplnlon that anything that takes thlS form of law is

truly lawful; and this opinion is only one remove from lawlessness.
Capltal punishment, like Shakespeare s dramatic and Lincoln's polltlcal

poetry (and 1t is surely that, and was understood by him to be that) serves

.'.to remind us of the majesty of the moral oxdey that is embod;ed in our 1aw

and of the terrlble consequences of its breach The law must not bev .

»understood to be merely statute that we enact or repeal at our will, end‘
_obey or disobey at our convenience; especially not the criminal law.
Wherever law is regarded as merely Statutory, men will soon enough discbey

~it, and learn how to do so without any inconvenience to themselves. The

P

T/

* Jaffﬂ, Cr151s of the House Divided, ch. 9 and esp. pp. 225 232,




“us of the moral order embodied in the criminal law and make that law s

the people that the federal judiciary, headed by the Supreme Court was j\~®¥

- Federal judges are appointed to office, not elected by the peeple, and they ‘\%\\< :

o

. ‘ t -26- ' U s
criminal law must possess a dignity far beyond. that possessed by mere ‘ L : <
statutory enactment; and the most powerful means we have to give it
that dignity is to authorize it to impose the ﬁltimate penalty. It

must be made awful, Only the death penalty can serve so well to remind

TR

Y'worthy of, or commandlng nrofound respect or reVerentlal fear."
Abolltlonls s sometimes complaln that to 1mpose the death penalty,

or, to ‘decide the issue of life or-death, is to usurp the prerogative of

i

God. It is indeed a godlike judgment — that is its justification—
but, 'as I showed in the first cﬁapter, there is no text we recognize

that indicates that God regards it as a usurpation of His powers;

and there are many texts that 1nd1cate that in His opinion men 11Le
Macbeth and Meursault, Elchmann and Manson, have deprlved themselves

of the vight to live in the community of men.

o~

3. 'The Constitﬁtionality of Capital Punishment &7

S

We know from the care taken by the Founders to isolate Judges from -
|99 R

not intended to supply a democratic element to Amerlcan government. S \
3 : G 8

< e

"hold theii offices during good behaviors" a provision whose importance

can be seen in the fact that no Justlce of the Supreme COurt ‘has. ever’

‘been found to have misbehaved in the constltgtlonal sense. Althaugh it -

has been a matter of occa51ona1 and sometimes bitter dlspute, I‘a%;o SRRy o G

think 1t is /clearfthat.the Founders intended the judges to exereiéefthe

2y

i
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o power of JudICIdl revxew, whlch is the power to declare unconstitutional

the acts of governors and Pre51dents, state legislatures and-Congress; and -

51ncqythese are the more "popular" branches of government where the majorlty
; (:} ‘ . B ’ = ) . . a3

is more likely to rule, judicial review is M"a counter-majoritarian force in

our:system."*' The significance of this varies depending to an'extent on
the character of the mlnorlty that is belng'profeCLed, which changes from
tlme to tlme In the years prior to the Court Crisis of 1937,..it vas

i
i1

bu51nees enterprise that, haﬁing lost in the legislatures, gained access to

e and then won‘ln the courts more recently it has been racial minorities and,

o "to some extent, what mlgbL be descrlbed as the intellectual communlty. This
‘5{ .‘7' ‘ﬁchaﬁge f;fiects aIChange in the legal profe551on and in the judges.
‘ 'N The legal profession was understood by the Founders to be a con-
'.ser#ati#e and stabilizing force, looking, as it does {or did) to the past
| for'itsvprinciﬁ1e$ and rules of decision; it was the fepresentatives of
| the peefie, “whenever‘e'momentarr inciinatien happens to lay hold of a
s N - majority of their.constitutﬁents,"** that the Founders saw:es a threat to
stability and censtitutional principle;l In our time, howevef the oppesite
ig ,f s has been closer to the truth: the 1ega1 profes sion and espec1a11y the 1awyers
i§k7f ie;. on the Supreme Court have been”lnnovatlve " and-the representatlves of the

k§““'l»~:people (and behind them, the people) have been conservative., That is why

‘the advocates of toda&'s intellectually fashioﬁable,causeSaw-abortion is the-

!-;Q : 1v'best example — have peen litigents in the!courts rather than lobbyists beéfore

the legislatures. ‘They tend to lose inlthe‘legislatures,and,'on the whole,

;!.7?:};;?3' ~* Aexander M. Blckel The Least Dangerous Branch (Indlanapolls' Bobbs-
SR ERE N Merrlll 1962), p. 16

RS Federallst 78.

t05Win in the courts.. Dependihg on the point of view adopted, one cquld say :
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that the Supreme Court became a refuge for the cmbattled Amcncan 1ntellectua1

® or a’bastion from which he waged his war on the Amerlcan people. In any case, -

, the opponents of capital punlshment surely had good Teason to bolleve that ,’ c i =

v

they, too, would win there, and the:r:e is no doubt as to who, 1n thelr mlnds, ‘

® , ‘ consututed their opposition. Wlth Arthur Koestler t’ney saw publlc opmlon

as the ”stronge<t pass:we support of the hang-hards," and they attrlbuted
this opinion to ''ignorance, tradltlonal prejudlce and repressed c::cuel’cy.”"r

o It is, therefore, somewhat ironic ‘chat the net effect of the 1976 dea’ch

RN

penal‘cy dec151ons dec1s:Lon°M“ At may well maxk the end of an era 1n Supreme

Court hlS‘tOI‘}", was to ';anctlon the publlc S oplnlon of caplual of {:'enses and

. capltal offenders. . _ R o I r:
It was prec1sely this sanctlonlng of Lhe public's oplnlon that conce:med
Tustlce Marshall one of the two dlssenters. The pluraT ity OP.'LIU.OT). had

exphcu,ly approved of the "communlty s bellef that certain crlmes are them- ‘

-

- selves sc grievous an affront to humanltykthat the ‘only adequate reS:POn‘se S
may be the penaf».ty of death," and it then c_:iteci “'epprovinglero.rd Ju%tme ,
Denning's teStiino'iiy befom a 1949 British,"Ro‘yal Comm,i Ssmn " ‘capitgl

. punishment: | ‘ S '

: . Punishment is th he way in whlch soc1ety expresse&:, ,
® ' L its denunciation of wrong doing: and, in order
, . to maintain respect for law, it is essential
e : " that the punishment :Lnfllcted for grave crimes
S - should adequately reflect the revulsion felt e R
by the great majority of citizens for them. ST T

v, , It is a mistake to consider the objects of = , e L

@ : e ' punishment as being deterrent or refomatlve SO A s

' ' or preventlve ad nothlng else..l\. ; The truth is AT S

#

2
.

o

* Arthur Koestler Reflectlons on_ Hanglng (London Vlctor Gollancz, 19:6) PRk
S p. 164, o , L o




that some crimes are so outrageous that society
PR R S e dnsists on adequate punishment, because the
® S . wrong- dOer deserves it, 1rrespect1ve of whether
= i ' it is. deterrent or mnot.* :

- Marshall was, I thlnk altogether JuStlfled in seeing this as the most 51g—-

‘nificant aspect of the 1976 decisions. The Court seemed to have embraced

‘ay"purely retributivéyjustification for the death penalty,” and he inTA
-isistedithat this was forbidden by the Eighth Amendment.** It was forbidden
;‘.:1 6'3 ‘:because; he said, such punishment sexrves no purpose other than to satisfy

'v the public démand thatvciiminals be paid back; and to take a human,life )

.;so;ely‘for this rea§bn is totally to deny "the wrong-doer's dignity and
‘if{:fkff-, worth,"*¥* With all dué‘respegt to Justice‘Mérshall,;I must say that the
e ;mbst héartening aspect of the 1976 decisions consists in this willingness
'{*7‘ i : ‘of‘thevCourt to reSpect this public demand; and it is my reépect’fbr‘human

) ’ : ;dlgl’llt)’ that leads me to say this.

.
~

The public is surely rlght in thlnkan thdt some crlmnnals have forfeited
‘ theJr1ghtvto live in the mpral communlty,vand 1n’b§;1ev1ng; however 1ntu1t1vely;,
e t  : ;thaﬁ the moral order in that community is enhanced by removing them from it.
| - Now that'the Court hés forbidden bahishment or eipatriation; e%ecution'is 

the only means available to Americans to indicate the awfulness of some

@ "~"'j crimes and, thereby, the awesomeness of the laws by which‘mOSt of them want
“to live. ,

. S ‘As quoted in Gregg v. Georgla 96 S.Ct. 2909, 2930 (1076) 'Pluralify

Fors . opinion, |

T ?*;‘Gregg‘v. Georgiaggat'2976, 2977, Dissenting opinion.
. Ibid., at 2977.

-

{
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Banishment was once considéreq the eqhal‘to the death penalty in-
severity. Cain was not sentenced to death~=in fact, God forbade men to

kill Cain— but a mark was put,upoh him and he was banished "from the

1

presence of the Loxd" to become a "fugitive and vagabond"“on the earth.

And he cried out that his punlshment was greater than he/aould bear. '
(Socrates took the hemlock rather than accept the crearly 1mp11ed offer

/
of exile from Athens.) And even in our own day tbe Soviets were clever

enough ‘to realize LhatSolzhenltsyqlwas such a man, Wlth such a notlon of

belonglng with his people, that he would look upon banlshmenr'rather~as

‘Cain and Socrates had looked upon it. That is why the‘SoVietszanished_ 

: h1m (and why they refuse to allow others to leave) But thisriS‘a*épecia1~’

case. Tradltlonally, it was the moral legal order that punlshed what it
saw as its gravest offenders by excluding them, elther by executlngkthem g !
or by banishing tbem from what &55 ﬁﬁderstood to be rhe ohiy plaeeiiﬁrthef

profbuﬁdly heterogeneous world of nations where life could beveavereé byf .

any of its people. The law-abiding citizens regarded this as a truly

awful Punlshment. We can learn a good deal about our modernfeohditidn*‘»r
(and why a man_like. Meursault would regard banlshment as no punlshment at
~a11) from the fact that Beccarla‘devotes the chapteryfollow1ng the.chapter 

on the death'penalty to "Banishment and Confiscationsg"eand‘in:the COUrse o

of it says that the "loss Of p0556551ons is a punlshment greater than that

of banlshment."*« If belng banlshed fiom one s country is not regarded

R ’ ‘m.'

" as espec1a11y palnful then, clearly, it cannot servé as an alternatlve to ; o

P

capltal punlshment. N

.

*> Cesare Beccar1 On Crimes and Punlshments Henry Paolucc1 transu:e
(Indlanapolls Bobbs-Merrlll 1963) P 53 8
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i ~In what”ffhave no doubt wou;d’be dcscribéd as its.igﬁorance. or, at
icht 1£s nalve notlons~concern1ng c1tlzensh1p, Congress did not 1look upon
‘banlshment in this light. It assoc1ated c1tlzensh1p with patriotism when ;

- 1t‘prOV%ded for the loss of citizenship for anyone who served in the
armed forées of another éountry and acqpired tﬁereby the natidnalityléf‘
that éOuntfy, or anyone convicted of treason against the Unitéd State§;

ﬂszr,‘fO? 6ne.mote example, anyone who deserted from the armed.fbrces;dﬁring
‘yaftime and was; upon conviction thereof, discharged from the armed forces.¥
It waS'thé Warren,COurt;that,fOund this to be unacceptable, and what is of
‘iﬁtefeSt are‘the rgaSOns it gaﬁe. Banishment (or expatriation®*} is mot

 fermitfedfin the United States not'beéause if‘is painless and, theréfbre,
useiess“ but when imposed as a punishment it is cruel and unusual, When

'1mposed as a punlghment for wartime desertion, it is even crueler or,

,perhaps, more unusual (the Cpurt was not clear on this) than the death

'penalty.***' Chief Justice ﬁarren~acknowledged thét citizenship imposed

‘&uties,vduties whose Ereach mighf ﬁe severely punished, but insisted,

AN reagonablyvenough,‘that "citizenship is not lost‘every time a duty of

'éit?zen#ﬁip is‘shirked.“**** However, he then went on to chéractérize

‘citizenship as "the right to have rights," and the cruelty of eipatriation

. ..The statute is the Nationality Act of 1940, as amended. by the Immigration
N and Natlonallty'Act of 1952, See 8 U.S.C. 1481

- ** "The terms are not exactly equivalent. Expatriation means loss of
”c1tlzensh1p, and not necessarily expulsion from the country.

Trop v. Dulles, 356 U.S. 86, 99 (1958). This was a poor case to

“test the principle involved because Trop had not deserted in the
- heat of, or on the eve of, battle; he had deserted from an army
stockade in Casablanca where he was being held for a prev1ous offence.

R Ibld., at 92,

* &%

 %**%*‘ Ibld., 3;‘102. Thls statement is repeated from Warren s dlssent
S in Perez v. Brownell, 356 u. S. 44, 64 (1958)

Q ) : . :

s



“does; is entltled to retaln his 01t1zensh1p Not only Tom Paine's

~32=

was sald to consist not in being ‘deprived of American citizenship, but in
being put in a position where one has no citizénﬁﬁip;“*Like Cain' the
stateless person has been made a ngJtlve or at least a."vagabond on the

earth " and, although God obV1ously dlsagreed the "c1v1112ed.nat10ns of the ?v

)
. -

world" have condemned this, v1rtually unanimously, Narren sald.* By 1967

. ) g

the rlght to have rights proved tn be a rlght that Congress may not remove

A peraon may voluntarlly renounce 1t-—-be has a rlght to do thls—w-but
Congress may not even set down rules for deternlnlng, in ‘the absence of
-thaf renunc1at10n whethexr certain acts constltute an 1mp11c1t renunc1at10n %
and it may not use expatrlatlon as g punlshment.. Just as everyone; no matter i

what he does, possesses human dignity, 50 every American, no matterjwhat héi

"sumner soldler and the sunshine patrlot " but even the traitor who 1ev1es

war against the United States is entltled to remain a,c1tlzen of the Unlted :

States if, for some reason (perhaps because he is unsure who is going to win ~ =

that war), he wishes to do so. The essence of American citizenship consists

in the right to keep one's options open, so to speak.

Given thlS understandlng of what it means to be an American, the Court's

- R
de0151ons were right, but not for the reasons it gave, A country that asks -

‘50 11tt1e of its 01tlzens is a country in Whlch no derellctlon can constltute o

L * Ibld

*% The preclse holdlng was this: "We hold that the Fourteenth Amendment was
designed to, and does, protect every citizen of this nation against a’
,'congre551ona1 fbrc1b1e destructlon of his cltlzenshlp.g." (Afroylm v..”

" Rusk, 387 U. R 25.5, 268, [1967]) ~

g

- from anyone; it simply lacks t?e pOWer to deprlve anfone of c1tlzensh1p L



a dlsquallflcatlon for membershlp imtit, and belng banished from 1t would

szgnlfy nothlng at all Such a country can put the mark of Caln on 1o one.

Nor can such a country have any legitimate reason to execute its criminals;

thelr incapacitation in prison would serve its purpOsés just as well.

- 'But the United States is in fact not yet such a country, and Justice

mFrankfurter was probably speaking for the majority’of Americans when, in

hls dlssent in one of the expatriation cases, he Jpoke of "the communion of

our c;tlZensf”* ‘Most of us, I suspecg, can appre01ate the sense in whlch
' this”must be true. . We want to live among people who do not think ex~ |
ﬁé,fcluSivéif orbeven primarily of their own rights, people whom we can depend
:oﬁ éVen as they exercise their rights, and whom we can trust, which is tb
 say; pebﬁlé ﬁhc even in the absence of a policeman will not assauli our
bodJes or steal our possessions and.mlght even come to cur assistance
':.;hhen we need it. Ve want to llve among'people with whom we have an aff1nlty
'_beyondAthat denoted by the mere legal p0553551on‘of rights in commonf We
}ﬁént’citizénship to mean more tﬁén that. We want it to be an a55001at10n'
t?~const1tuted by a common understandlng of what is right and wrong, worthy '
'and;unworthy;,we want the United States to be a moral as we11~as a legal
B order, éhd to be undersfood as'such. This is why we Sufport the death.

penalty for those who commit ‘terrible crlmes»nAwhlch are crimes agalnst the

moral order as well as against their partlcular victims s and why the

" Constltutlon permlts us to impose it for such cxrimes,

~The power to execute criminals is an awesome power and should be used

.;_bsparingly;]i% was, therefore, altogether: proper that the Court invalidate

;f* 'Trop_v..Du11e$, at 122, Dissenting opinion.‘

S
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the North Carolina and LoulSlana statutes that made death the mandatory
sentence for first- degree murder. “Not all first- degree murders arev

' equally terrible; we all know thls. For example, we could accept a Jack

II

Ruby being imprisoned for a term of years and ‘then once again 11v1ng in
the Dallas community, or ‘even going on telev151on reciting pletles

after the fashion of Charles Colson or coverlng natlonal party conventions

with John Dean; but we‘could‘not, I think, accepﬁ any of this?for Lee Haxvey;:{‘[

Oswald. Nor, I think, could we permit John Wilkes Booth, Lincoln‘s“assassin, R

to be '"cured' by psychiatrists and then to re301n our communlty promlSl

never_to do it again. Juries know this difference between one murder

and another, and even one firét-degrée'nurder and anotheri and- it is
rlght that they should be able to act upon this knowledge wvhen they 1mpose'

sentences., It is indeed an awesome powe1 hav1nv to dlctlnculsh among

offenses that are.all grave and among offenders all gullty'of grave offenses;'

and both jurles and Judoes ‘have abused it in the past by u51ng 1t
capr:c1ously3 freaklshly, or even wantonly. ThlS'ls why the Court set»aSide

the convictions in the 1972 case. This is also why the statutes upheld in

+1876 were so carefully drafted.** All three, and especially,the Georgia law,
- embody procedures intended to impress on judges and juries the gravity of

- the judgment they are asked to make in~capital case5°ffbr'e§émp1e 7311

three requ1re the - sentenc1ng dec151on to be separated from the dec151on ‘

" respecting guilt or 1nnocence, and 1n one way or another, all three 1mp1y ~1"y

*  Woodson v, North Carollna, 96 S.Ct. 2978 Roberts V. Loulslana,

.96 8.Ct. 3001 (1976] » ~ -

**  Gregg v. Georgia, 96 S Ct 2909 Jurek V. Texas 96‘S.Et. 2950; and
‘Proffitt v. Florida, 96 S.Ct. 2960 (1976). TR RS e

TraT



Lk Proffitt v. Florida, at 2967.

Couxt hed;.at the tiﬁe of the United States Supreme Court deeisions,-vacated

A%fe aggravatlng c1rcumstqnces spec111ed in the statuie ‘and requires the

© Jjjtdge or, as the case might be, the jury to spec1fy the circumstance

fbund» and Texas rGQuires the jury, during the sentencing proceeding, -
to anqwer afflrmatlvely three questlons: whether the evidence established
beyond a reasonable doubt that the murder was conmitted dallberately,

whether the ev1dence establ;shed beyond a reasonable doubt that there was

a proeability that the defendant would commit crimiﬁai acts of violence
in the future, and, when felevant whether the defendant's conduct was an
vunreasenéble‘response to any provocation.by the deceased; and the Floridé
'statute requiies'a weighing of aggravatiﬁg and mitigating circumstenees,

- which aﬁe listed -in the statute: .finally,.all three statetes permit or
'irequire an expedited appeal to .or review by their respective supreﬁe courtsk
.whlch are authorlzed to set 351de a death sentence in order to ensure. for

.etample that similar results are reached in similar cases. (That thls

 review is not perfunctory is 1nd1cated in the fact that the Florida Supremt

oy i

eight of the twenty-oile sentences to.come beforé it under the new 1aw,*)‘

It is an awesome power that is also abused when it is useéd dis-

- criminatorily, and Justice Douglas voted to vacate the’sentencesqin_the

1972 cases because it appeared obvious to him that death sentences have

3
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is also why, in its new statute,

indicate only that the number of blacks executed is disproportionate to the'”

by blacks.

-36- - Sl
T A . . T B W

“traditionally been imposed and carried out disproportionately. "on the"poqr,/

the Negro, and the members of unpopular groups.'* There is surely some

truth in this, and the Chief Justice acknowledged it in his dissent in' 
197é wﬁen’he said that "statistics suggest, af léast as a historical
matter, that Negroes have been sentenced to death wlth greater frequenhy
than whWtes in several states, particularly fbr the crime of interracial
rape.'"** That, of course, is one reason why the Couxt has insisted that
kNegroesvno longer be systematically excluded from- jury seivice; and thﬁt'
Georgia authorized its supreme court to se;
aside any death sentence that appeared to be the result of passion or

prejudice on the part of trial judge or jury. This could'prove to be an

-

indication of an important change where it is most needed, because, in

the‘period'from 1930 through 1974, Georgia executed 366 of the 3,859

-,
)

persons executed in the entire country, more than any other state, and of

the Georgia total, 29§ were blacks.*** In themselves these statistics
mumber of blacks in the population and not to the number of crimes committed

- (It is an unhappy fact that they commit a diSp?pportionate

ok Ibld., at pp. 389-390, note 12.

* Furman v. Georgia, 408 U.S. 238, 249 (1972). He was quoting the
President's Commission on Law Enforcement and Administration of
Justice, The: Challenge of Crime in a Free Socxety (1967), P. 143,

#%% National Prisoner Statistics Bulletin (N . "SD-NPS- CP 3) Cagltal

‘ Punlshment - 1974, pp. 20-21.

, ;f\.;
Q B .y
W % :

5

“'/7_, 7



- ' - ' - -37-

number of crimes, incldding'capital crimes. In 1974, d typical year, 57

‘percent of the persons arrested for murder were blacks-s and 50 percent

il . .
of homicide victims were also black,* which serves to. remind us that the

losses suffered as a result of this crime, as well as a result of so many

éthers, are disproportionately and very c&ﬁelly distributed among us.)

“But that Georgia record camnot be explained in this fashion; it is dis- ~
_ propcrfionate to anything except white prejudice. One swallow does not

“make e‘sumﬁer ‘but it may be‘significant that while there were twenty

persons under sentenCe of death in GeorgJa at the end of 1974,‘thirteen
of them were white and only seven black.** |

| ‘Nevertheless, the possibility of racial;y prejudiced sentences is
greater than the possibility of executing an innoeent person,’which

pdssibility has long Served as an argument against capital punishment.

‘No one can aséert‘that this has never happenedw and no one can guarantee

that it w111 not happen in. the future, yet Hugo Adam Bedau, probably

the best known of America's. abolltlonlsts, cells it ”false sentlmentallty

' tc axgue that the death penalty ought‘to.be abolished because of the ’

, abstract pdsSibility that an innocent person might be executed, when the

record fails to dl elose that such cases occur."**¥* But, even though

‘the recoxrd 15 not egually'clean of rac1ally dlscrlmlnatory'sentencing,

1t 15 also fa}se sentlmentallty to argue agalnst the executlon of anyone'

*  Uniform Crlme Reports - 1974, p. 19.
S Capital Punishment - 1974, p. 45.

kE% . Hugo Adain Bedau, "The Death Penalty in Amerlca,” Federal Probation,

vol. 35 (June 1971}, p. 36, The record, as he shows, does disclose
~that innocent persons have been conv1cted of capltal crlmes, they
-were however, sentenced to prison.

oy



theft is accompllshed by doing mo more than p1cP1ng that pocket.v Bu t,;

e

T

because half of those executed will turn out to be blacks. Mbst black

people, like most white people, are not criminals, a fact Tom Wickex

forgets when he embraces Attica's black convicts; and it would be a

cruel victory indeed if, having struggled so lcng and so hard; and
finally, so successfully, against the injustices imposed on them by the R ~"‘*

white community, they were now to be exposed to preveﬁtabie'biack crime

>

because of the reluctance of whlte liberals to allow the nunlshment of

black criminals. A country that does not punish its grave offenses seVefely

: thercby'lndlcates that it does mnot regard them as grave offenses, and a

i

country that does.not punlsh severely its black murderers thereby 1nd1catee
that it does not regard murder a grave offehée when it is coqmitted‘in’

the black community. That is what it amounts to, as the statietie on the
proportion of black victims implies. This is’simply another yersion of
the familiar southern practice of sentencing the black rapist of a white

. . > L &
woman to death and the black rapist of a black woman to a short term in

prison. We have had too much of this sort of thing.

o . . n . . ‘ o o
It is, finally, an awesome power that is abused when it is used too .

' often, and historically it has been used too often, not oniy by religious

states against opposing‘religious'sectarians, but also by states that

apparentlyyknew no otherﬁway to deal with their criminal élements. nr’he o

‘l

record is. sprlnkled w1th statements to the effect that no man's property

‘w111 be safe unless death be the penalty for stealing it, even lf ‘the _~‘e g f‘ .

pv0pe*ty is no more than that which is carrled in the pocket and the

( T P . it
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'excépt for the most awful crimes,* the death penalty is unjust. Justice
requires the punishment to fit the crime, which requires 2 schedule of

i ,punishments ranging from the most lenient ﬁhrough various degrees of

L

? severity to the most awful death because the moral sentiments ., . *‘?:
of a Just people recognize that crimes range from the most pctty +hrough
Varlous degrees of grav1ty to the most awful, the taklng of-'a human life.
A G ~The 1aw cannot relnforce those moral sentlments (and 1ts purpose is to do
‘ Just Lhat) 1f it executes the pickpocket oxr the shopllfter as well as the
murderer; to do that is to equate petty theft with murder, and petty
amoﬁnté of property with a humgn 1ife. The law that does that will lose
the respect it must enjoy ameng the people, who wiil neither obey it
- hor,jwhen'serving on juries, enforce it. The movemént to abo}ish capital
punishment was i1Tconceived because its purpose was to prevent the
ST pedple.from'ekaGSSing their moral opinion of the punishment deserved ‘
by terrible criminals; for the same reason, a mandatory death sentence
:  sfafuté is also i11~éénéeived. Such a statute will either not be enforced |
o , : " among us or, if somehow it were to be enforced : ' &
L /against the opinion of the people, the effect would be to arouse their ' ’

compassion for the person executed, and that compa§516h would not be

offset by the sense that he deserved what he got Which is to say that

*®

o

_in the moral sense of 1he people are to be found both the upper and the
‘?;? - lower limits on the number of executions; but that moral sense has to be
° B carefully cultivated by the law. |
“: . | That moral sense gives rise to angex at thefsight of crime, gﬁd
o anger can be én ugly passion; when it is extreme, it defofms or misshapes.
."‘,

My own view is that the death penaity is deserved by some murderers as
well as by traitors and men guilty of some espec1ally horrible rapes.
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the countenance, making it ugly. Whatever 1ts object, anger is always
sélf—righteous. (And who among us is truly righteous?) It expresses
itself in the desire té punish those who threateﬁjldr apbear to thfeatén;
what is conceived to be one's own: one's own people, one's own countiy%;
one's own family, oné's own team, in éhoit, whatever is held to be ah

extension of oneself. It is the cause of many terrible acts, ~ynchlngs

for example. Yet is also the cause of many her01c acts comnitted in the

best and noblest of causes, which should serve to remlnd us that the

objects or causes that provoke or inspire it are not alike. There is é
morgl’différence between a,lynéh mob and a John Brown; bug just as’qahn
Brown's cause required an Abraham Lincoln té bring it to a just conclusioh,
so the lynch mob's cause requires thevgffices of the 1aw‘to tame it. |
The moral sensé that should describe the upper limits on the number of

executions must not be that Whlch manifests itself in. the 1n1t1a1 anger.

As I said in the preV1ous chapter, it is the function of the law

R

to tame the people's anger by satisfying it and thereby justifying it.

i

The anger felt on behalf of the victims of crime, as ﬁeli as on'behalf

of the moral ofder constitutina the community, is not, as I argued, simply ‘
selfish and is not reprehen51ble But that anger has to bé tamed slso in
the sense of being calmed or moderated A proper crlmlnal tr1al achleves

this by forc1na the Jury to determlne -beyond a reasonable doubt that the-

‘accused 1s gullty as charged and the new death penalty statutes’ go further

by impressing upon the Jury *hat death is not the ordinary: punlshment even

for those convicted of a cap1ta1 crime. - In order. further to calmftnat,v:

[©]

&ger, I thlnk it proper to 1ns;st that executlons be publlc. 'That, I think,
. R o &
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- of c1tlzens" who can be expected to ”reflne and enlarge the publlc views,"

hpuld ensure that only the worst criminals would be execuéed and that

could also enhance the moral order that 4s embodled in the law. It

: could be a truly awe 1nsp1r1ng occasion, Whlch is what it should be

o

o

if it‘is to serve its legitimate purpose.

I

* There are obvious objections to public executions, even when they

-are note%he,sort of spectacle that Mandeville was describing in the
‘eighteenthﬁcenpury.* No one can be required to witness them, and it
 ]wOu1d be better if some people not be permitted tb witness"ﬁhem-«

*hhiidren, for example, and the sort ef person who would, if permitted,

ﬁahappily join a lynch mob. Yet they must be witpessed, and witnessed

by the publlc. The solution to this problem is to be found where the
Framers of the Constltutlon found part of the SOlUthﬁ to the problem of
eemocracy namely in the pr1nc1p1e of representatlon Executlons
should be w1tnessed by representatlves of the people not spec1a11y
selected for thls purpose.»afor the p“ocess of selectlng them could not
be cont olled sufficiently to ensurevthat decorum attend every aspect

of this ceremony (and I use that word adv1sedly)«~ but by those or a'
part of those already elected to the legislatures. They represen+ the

people when they enact the statutes prescribing or permlttlng the. penalty

‘ of death and they can represent the people when they witness its carrylng

~out., - As Madlson said 'in the Tenth Federalist, they are 2 "chosen bedy/

L

4

and they can also be expected to reflne the publdc 'S noral 1nd1gnat10n.

% See above, pp. - : : '
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There will ba fewer executions, but only a few ‘executions‘are needed

to énhance the dignity of the law. The other purposes of the é/l‘lmmal law

‘an be accompllshed by a more rigorous enforcement of the other crlmlnal ST

. . ; ','-_ 3 o {f,f:' o
., statutes. ' g 2\
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4 .. Conclusion .

‘When} abo.litionists spea;fz of the uarbari;:y of 'capitalh pu_riismuen_t and ‘
when Supreme Court justices denounce exPatriation in almost ideﬁt,icai
language, they ought to be reminded that men whose moral "sens,itiv»i'tytuey i
® ‘would not question have'vsuppo\rted b‘oth punishments. Lincolu ‘:Eor-v |

example, albeit with the greatest r°1uctance, allowed some deserterrs to. S

be shot and ordered the 'Copperhead" Clement L. Vallandlgham banlshed and . :
6 . w‘as Shakespeare's sensitivity to the moral ;1ssue that required him to v»‘_j;av’evl‘”
Macbeth killed. '\‘T'I‘hey should also be given some pause by the knos\iledge
that-the man uho ori‘ginated the opposition ‘to :bo‘eh capital and exi’-‘l'i‘c’ i

) - punishment; Cesare Beccaria, was a man wh io argued that there was no morallty'

outside the positive law'and that it is reasonable to love one's proPerty
more- than one's country There is nothing exalted in those op:mlons
) 1 -\\

e - .and there is nothmg exalted in the versions of them that appear in today‘

judicial oplnlons. Cap1ta1 punlshment is said.to be a dem.a.l of human "

k dlgnlty, but in order: to reach thls conclusmn Justlce Brennan ]1ad to T

® SO reduce “human dlgnlty to the pOlnt where 1t became, llferaJ ly, meanmgless,

belng possessed by "even the v11est cr:un:mal " 'Exnatrlatlon is sa:l.d to: S

o

' deprlve/e man, of his rlght to. have rlghts . and everyone “no matter wha.t
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_he does, is entitled to thevright to have rights. In order to appreciate

the severity of these punishments to the point where they could be called

cruet and unusual, it was necessary to lower the standards agalnst whlch

.

human actions are to be Judged and the consequence of this is a deprec1at10n

o of‘the grav1ty of the offenses for which these punlshments are imposed.

To say that Macbeth does notdeserve to be killed is implicitly to

' Say that*his‘crimes\uere not terrible; and that judgment can rest oﬁly on

;a,debased standard of right and wrong, a standard commensurate with the °

- proposition that Macbeth still possessed human dignity. Shakespeare

disaoreed.

~To say that Meursault does not deserve to be executed is to reveal

a corrupted moral Judgment and the Jacket of the Penguln edition of

The Out51der prov1des an 111um1nat1ng gxample of quch a Judgment

* ‘But he {Meursault] has a glarlng fault in
the eyes of society w he seems to lack
the basic emotions and reactions (including
hypocrisy) that are required of him. He
observes the facts of life, death, and sex
from the outside. Even when he is involved
in a personal tragedy which résults in a
frightening and unjust trial, he considers
his own feelings and actions of cthers with
a’'calm and almost ironic truthfulness.

Wﬁat'is referred to here as a “'personal tragedy" was, of COurse, a senseless

murder, and what is called & "frlghtenlng and unJust trlal" was_in fact

ila tr1a1 falr by any decent standard. That the author of thlS statement

*(some anonymous edltor no doubt) should not see thls shows the corruptlng

‘-1nf1uence of the book. Camus s art causes him to sympathlze with Meursault

' who murdered a man and who admltted that he had murdered a man. But he

”[;8150~adm1tted that he felt no remorse for having murdered a man, and this »



- not regard it a contradiction to demand the death penalty for those who',

fcalls them "hanc»hards " and makes no attempt to conceal h1s contempt

kcell [because of hlS] hopeful bellef in the salvatlon of manklnd by a

Aour tlme haVe not 1ssued from the bellef that llfe is: somehow sacred s]—l,s‘}-i;w

"they have issued from what calls 1tse1f sc1ence, a so-called rac1a1

: that permlts mllllons to be slaughteﬂed in 1ts name._ Why should 1n—'{ : . jngjjj
‘ 51gn1f1cant human,llves even m11110ns llterally m11110ns of them 'j° kl

,.be allowed to stand 1n the way of hlstory? ' A‘f‘_ . v?«”fafe j"iﬁ;,:f'#ﬁ‘

3

llttlc bit of honesty earns him this edltor's respcct. " To him, . ;"‘7 ' ‘s,{f‘ﬂn
Meursau]t is transformed 1nto a certain klnd of hero, an ant1~hcro
but ‘a hero nevertheless and as a consequence hlS antagonjsts thn

officers. of the law, must be transformed into v111¢1ns who subgect poor

Meursault to a "frightening and unjust trial." Thus, Meursault acquiresl}f
a kind of dignity; according‘to Camus himself, he acquires fhe onlfﬁkind
of’dignity our world‘has'to cffer. But it is th a'dignity’we ean~live,;;
wifh, and‘Camus>admitted that too. “Societf," he~said; "needs;neople’,s
who weep’at their mothers' funerals.'" | |

N Such people hold life in awe; theyyresﬁeét it; tneyrbelieve tnat5

the universe is not benignly indifferent to how they live; and they do- o

take hum@n. life. They are right, but, unfortunately, in our time they e

have derived almost no support from the intellectual~wor1d Koestler
\

= ,‘/

for them. He- reminds us that he himself had spent three monrhs under
sentence of death durlngfthe Spanlsh C1v11 War suspected Dy the Franco ;

forces of belng a spy He had made "the acqualntance of the condemned

world revolutlon,”? a belief that to his. credlt he subsequently TE-

" vnounced In saying this he also remlnds us - that the real horrors of

,sc1ence and,’ stlll vory much W1th us, a so- called science of'hlstoryn o

j/
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