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ABSTRACT

The focus of this Prescriptive Package is the presentence investigation and
report, including the organizational environment in which presentence activities
are conducted. The package is based on a comprehensive state-of-the-art survey
which included a complete review of the literature and a review of the oper-
ational procedures and presentence formats used by 735 state and local probation
agencies. As a result of their survey, the anthors found that during the 100 year
history of the presentence report there has been an increasing emphasis on the
quantity of the data collected and presented to the courts. The quality of the in-
formation in terms of its relevance to the sentencing decision has seldom been
questioned. Over the years there has been a continuity in format and data indicat-
ing that tradition is an unchallenged idol in most jurisdictions. The principle
product of this research effort is a series of sizty-four recommendations or *“pre-
scriptions” designed to assist the sourts and probation administrators in develop-
ing a more systematic and analytical approach to presentence report design and
utilization. The recommendations address such issues as report format and con-
tent; conditions for probatior; development of probation supervision plans as part
of the presentence investigation; resource allocation including the general organi-
zation and management of presentence report activities; scheduling; use of non-
professional personnel; case record management including the issue of confiden-
tiality; and the development of standard operating procedures.
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GOT A MOMENT?

We'd like to know what you think of this Prescriptive Package.
The last page of this publication is a questionnaire.

Will you take a few moments to complete it?

The postage is prepaid.

Your answers will heip us provide you with more useful Prescriptive Packages,
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PREFACE

Clearly, there is a difference hetween process and product. When work was
initiated on this Prescriptive Package, there was an uncertain and somewhat
uneasy expectation that the product would be a model of a presentence report
which could be utilized by most jurisdictions, for most offenses and/or offenders,
most of the time. As energies were further invested, however, it became clear
that the product would not be—indeed, could not be—*“the” model presentence
report. Rather, it became certain that the product would be a process by which
jurisdictions with different requirements could develop presentence report for-
mats and conient to meet their unique needs; indeed, any attempt to prepare
“the model for nationwide utilization would have been presumptuous. Concur-
rently, an argument that the great diversity of individual jurisdictional require-
ments for presentence reports precluded any uniform or ¢onsistent prescriptions
nationwide did not ring true—particularly to the extent that process rather than
product was the focus of inquiry—so the argument was rejected.

Accordingly, this Prescriptive Package is process-oriented and based upon
an operational perspective that information requirements for sentencing and cor-
rections vary significantly among American criminal justice jurisdictions and that
the jurisdictions themselves must determine their presentence needs. But even as
there is recognition that jurisdictional uniqueness mandates flexibility in presen-
tence report practice, there is concurrently a consensus that presentence investi-
gations and reports are critical to the sentencing process and the correctional ac-
tivities which follow it. The assessment of the offender to provide the court a
rational basis for selecting the most appropriate correctional alternative for case
disposition is essential. The average of two or three weeks between a plea of
guilty or a finding of guilt and sentencing—the time used by the probation
agency to conduct an investigation and prepare a report—is a justifiable invest-
ment of criminal justice resources. The presentence process increases the prob-
ability of an appropriate court dispostion which will best meet the needs of the
individual offender and protect society by minimizing the likelihood of further
law violations.

It is perhaps coincidental that the first presentence reports were prepared in
Boston almost 100 years ago. While it would be over-dramatic to indicate that
we stand at a crossroads in terms of presentence activities, it would be accurate
to indicate that major changes in theory and practice may be appropriate for the
second century.

245-368 0 - 77 -2
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CHAPTER I. INTRODUCTION

The Law Enforcement Assistance Administra-
tion, through its National Institute of Law Enforce-
ment and Criminal Justice, authorized this Prescrip-
tive Package so that there could be a clear focus
upon “the kinds and quantity of information
needed in a presentence report to insure more equi-
table and correctionally appropriate dispositions.”
The emphasis was to be placed upon adult presen-
tence reports and although the “‘information re-
quirements” were to be central to the prescriptive
package, other related aspects of the presentence
process and/or probation in general were left open
for examination and comment.

The first probation law in the United States was
enacted in Massachusetts in 1378 and enabled the
City of Boston to appoint a paid probation officer
for the courts of criminal jurisdiction. Edward H.
Savage, former Boston Chief of-Police, became the
first statutory probation officer with a mandate to
comply with legislation prescribing the duties of
probation officers. These duties included court at-
tendance, investigating cases of persons charged with
or convicted of crimes or misdemeanors, making rec-
ommendations to the courts with regard to the advis-
ability of using probation, submitting periodic re-
ports to the chief of police, visiting probationers,
and “rendering of such assistance and encourage-
ment (to probationers) as will tend to prevent their
again offending.”? Clearly, the presentence function
is part of the probation legacy.

Over the years, developments in the field of pro-
bation have evolved in a seemingly random and
spurious manner rather than in calculated, planned
and deliberate stages. Practice, rather than design
or legislation, appears to be the dominant change
stimulus and this seems true regardless of whether
probation is defined as a sentence, as an organiza-
tion, or as a process—distinctions made by the
American Correctional Association.? Indeed, the
practice of probation precedes probation legislation
by almost forty years. Probation is generally cred-
ited to John Augustus who, in 1841, attended a

police court in Boston and posted bail for a man
charged with public drunkenness. Augustus reap-
peared in court three weeks later with the offender
who showed “convincing” signs of reform; the
judge, instead of imposing the usual penalty of im-
prisonment in the house of corrections, ordered
payment of a nominal fine of one cent.?

Even the legal antecedents of probation general-
ly were not the product of deliberate legislative or
Jjudicial acts. For centuries, a social pelicy of gen-
eral deterrence and retribution prescribed punitive
and repressive techniques for dealing with crime.
Over the last century, however, trends in policy
have consistently encouraged movement toward
approaches which focus on both the prevention of
criminality and the uniqueness and dignity of indi-
vidual offenders. A number of judicial expedients
acted as precursors to probation: the right of sanc-
tuary, benefit of clergy, judicial reprieve, recogni-
zance or binding-over, provisional release on bail
and the provisional filing of cases.® Thus, history
records that probation, emerging from various
methods for conditional suspension of punishment,
was a reaction to harsh and repressive criminal
law, including capital and corporal punishment and
their almost mechanical and inhumane application.

The point to be emphasized here in not histori-
cal, but rather the manner in which probation has
responded to changing attitudes and policies re-
garding offenders. There are changes yet to come
to probation; these changes will be generated from
a variety of sources both within and outside the
criminal justice system. To the extent that proba-
tion’s history of reactive evolution is repeated, the
changes will be neither dramatic nor newsworthy;
rather, they will be subtle.

A significant change in probation practice ap-
pears to be occurring at this time and warrants
brief comment. Perhaps the major trend of the
1970’s in probation is the requirement for and ac-
ceptance of increased probation services prior to
adjudication. To the extent these preadjudication




services continue, the impact on probation will be
marked. Indeed, preadjudication services could
evolve into the third basic duty of probation—
adding to presentence investigations and supervi-
sion of offenders in the community after adjudica-
tion,

The diverse preadjudication services currently
being performed are identified by a variety of
names, with different names sometimes applied to
identical activities. Generally, these new services
include diversion or deferred prosecution, informal
probation, preadjudication release on bond, person-
al recognizance, and the like. Frequently, these
new services are being provided by the probation
organization, not only because the organization al-
ready exists, but also because it may be uniquely
qualified by virtue of its traditional roles of presen-
tence. investigation and supervision in the commu-
nity. These additional responsibilities—to the extent
they are absorbed by probation—will impact cur-
rent organizational structures. Clearly, there will be
demands for more resources to meet the demands
for service. But it is also likely that the iraditional
presentence investigation will originate prior to ad-
judication and that traditional supervision service
may also be advanced in the criminal justice system
to a time almost immediately after arrest.

To be more explicit, preadjudication release in-
vestigations will early-on generate data to be used
later for inclusion in presentence reports; in some
imprecise way, this will impact the nature of the

traditional presentence investigation. The presen-
tence investigation will seemingly commence with
the preadjudication release investigation. Concur-
rently, preadjudication supervision may provide a
continuity of supervision from arrest through dis-
charge from probation for those offenders granted
probation.

Further speculation about the addition of pread-
judication services to the basic probation mission is
not required here. It is important to emphasize,
however, that additions, modifications, or deletions
in the basic organization mission ought to be by
design, not chance, and that the probation organi-
zations affected should plan for these changes and
become proactive rather than reactive.

Organization of the Package

This Prescriptive Package is arranged over a
continuum of time. Chapter II provides a brief his-
tory of the presentence investigation and report
from 1910 through this date; it describes where we
have been. Chapter II also summarizes recent pre-
scriptions in the United States. Chapter ITI, based
on a nationwide survey of probation practice, por-
trays both current format and content of presen-
tence reports. Chapters IV and V, the prescrip-
tions, have a future orientation; Chapter IV focus-
ing upon presentence report format and content
and Chapter V addressing related issues about pre-
sentence investigations and reports. Finally, Chap-
ter VI summarizes the Prescriptive Package.




CHAPTER li. THE HISTORICAL PERSPECTIVE AND RECENT
PRESCRIPTIONS

A, Historical Perspective 1910-1960

The two traditional functions of the probation
officer are the conduct of presentence investiga-
tions and supervision of offenders ou probation in
the community. The first function——preparation of
a detailed report based upon a complete investiga-
tion—is a critical element in judicial and correc-
tional administration. The investigation, normally
initiated immediately following a finding or admis-
sion of guilt, and the formal written report to the
covrt may serve several important functions. Ini-
tially, the report aids the court in determining the
appropriate sentence. It may also assist correctional
institution personnel in their classification and pro-
gram activities in the event the offender is sen-
tenced to an institution, and similarly assist the pa-
roling authority when parole is under consider-
ation. In addition, the report is the initial source of
information utilized by the probation officer in his
supervision of offenders placed on probation. It
further may be used by other treatment agencies
and by appellate courts in their review of sentenc-
ing practice. Finally, the report may serve as a
source of relevant information for systematic re-
search about convicted offenders.

The development and formulation of presentence
or probation reports utilized in the United States
today can be traced to 1910. In that year, William
Healy, Director of the Juvenile Psychopathic Insti-
tute in Chicago, outlined the need for “individual
study of the young criminal”; he pointed to “the
importance of a thorough-going study of the indi-
vidual case at the period of life when something, if
ever, can be done in the way of individual
modification.” Healy noted, “The case consequent-
ly must require careful, individual diagnosis before
the rational treatment can be instituted which is
really adapted to its needs.” 5 Healy’s observations
are directly related to the purposes of the modern
presentence report. For example, the Administra-
tive Office of the United States Courts, in com-
menting on the presentence report model utilized in
United States District Courts, observed in 1965:

The primary objective of the presentence report is to focus
light on the character and persorality of the defendent, to offer
insight into his problems and needs, to help understand the
world in which he lives, to learn about his relationships with
people, and to discover those salient factors that underlie his
specific offense and his conduct in general.

Probation cannot succeed unless care is exercised in selecting
those who are to receive its benefits. The presentence report is
an essential aid in this selective process. ¢

B. Healy: Classification of Offenders
(1915)

Healy’s efforts toward classification of offenders
in 1910 and 1913 and his 1915 text, The Individual
Delinquent (sub-title: A Textbook of Diignosis and
Prognosis for All Concerned in Understanding Of-
fenders) influenced the development of earlier
models of presentence reports. He held “the deep-
est conviction that only through logical scientific
study of the individual can there be any reasonable
expectation of amendment in most delinquent ca-
reers. Those who have to do with the judging and
treatment of offenders must reckon with such
methods of fact as we present.” Healy’s system of
data collection covered eleven areas: family histo-
ry, developmental history, environment, mental
and moral development, anthropometry, medical
examination, psychological data, delinquency
record, a diagnostic and prognostic summary, as
well as “follow up” and “subsidiary” records.’

While Healy was concerned with the develop-
ment of a scientific approach to delinquency, Ber-
nard Flexner and Roger Baldwin, in a text pre-
pared for the National Probation Association, were
focusing on the use of data as gathered or suggest-
ed by Healy to improve the probation officer’s per-
formance in court. They observed in 1914:

Probation officers, as a rule, fail to distinguish between facts
and conclusions, A large portion of the evidence given by pro-
bation officers in juvenile courts is a mass of opinions and con-
clusions. The only way to avoid testimony so manifestly unfair

and absolutely valueless, is to secure the full facts in advance as
accurately as possible and put them in writing.®



C. Richmond: Social Diagnosis (1917)

Mary E. Richmond’s 1917 text, addressed mainly
to social workers, indicated*a need for “social
diagnosis,” defined as ‘“the attempt to make as
exact a definition as possible of the situation and
personality of a human being in some social need—
of his situation and personality, that is, in relation
to the other human beings upon whom he in aay
way depends or who depend upon him, and in rela-
tion also to the social institutions of his
community.” The text cautioned the “worker to
distinguish in the evidence collected what is rela-
tively important for successful treatment from what
is relatively unimportant.” Miss Richmond’s system
of data collection included general social data;
physical and mental conditions; industrial history;
financial situation; education; religious affiliation;
recreation; environment; relations, if any, with
social agencies; and basis for treatment.?

D. Cooley: Application of Diagnestic
Methods (1918)

In 1918, Edwin J. Cooley, Chief Probation Offi-
cer of the Court of General Sessions at New York
City observed:

One of the current developments in our Probation work is the
realization that there is a definite methodology in the making of
a comprehensive diagnosis of a delinquent. Miss Mary E. Rich-
mond’s book Social Diagnosis, “which, by the way, should be in
the hands of every probation officer, is a very definite step in
the development of social case technique.

Two years later, Cooley extended his remarks
and pointed to the need for a “scientific probation
technique, drawing its inspiration from the realiza-
tion of the significance of the task, obtaining its in-
formation in the vast laboratory of life as a whole.”
Cooley was given an opportunity to implement his
ideas when, in 1925, he was appointed director of
the Catholic Charities Probation Bureau in New
York City. In that year, Cardinal Hays of New
York, “after examining various methods proposed
for the solution of the crime problem . . . came to
the conclusion that in the probation system, with
its study of the individual and its planning of ap-
propriate supervision, society has developed an
agency of great potenticl.” Cooley divided his col-
lege-trained probation staff into two groups—the
Investigative Corps and Supervision Corps—to
insure that all “officers of each give full time to

their respective duties of diagnosis and treatment.”
In his methodology of diagnosis, Cooley observed:

The probation plan of social diagnosis should consider the
legal history of the offender, the essential elements of his envi-
ronment, a study of his developmental history, personality and

behavior, his capacities and potentialities, and the etiology of
the delinquency.

The study of the legal history of the offender should comprise
his previous court record, analysis of the offense, and the story
and attitude of the complainant. A fingerprint system should be
established and utilized to ascertain the criminal record of the
delinquent.

The diagnosis of the social history of the delinquent should in-
clude the personal history, education and early life, family and
neighborhood conditions, emplcyment history, recreation, habits
and associates, religious observances and training, and the miti-
gating or aggravating circumstances of the offense.

The diagnosis of the personality of the defendant should con-
sider the following factors: heredity, physical conditions, men-
tality (capacity, tiaits, and interests), emotions, sentiments and
beliefs, character and conduct, and manner and appearance.!®

Since the pioneer classification efforts of Healy
and application efforts of Cooley, presentence
report usage has been extended, improved, and
professionalized by leaders in the field of correc-
tions. Support for probation services emerged from
the campus: in 1938, for example, the distinguished
criminologist Frank Tannenbaum articulated the
need for proper selection of subjects for probation
and observed that the “decision in each case must
therefore depend upon the scrutiny of the various
elements of the case itself.” 1 The 1942 classic by
Helen Pigeon for the National Probation Associ-
ation, Probation and Parole in Theory and Practice,2
served to mature the nationally growing practice of
probation (juvenile probation services were avail-
able in all states by 1925; adult probation services
by 1956). Publication 101 of the Administrative
Office of the United States Courts, The Presentence
Investigation Report,*®* authored by Richard A.
Chappell and Victor H. Evjen, in 1943, contained
the first Federal guidelines for report format and
content. Harry Elmer Barnes and Negley K. Tee-
ters, in their massive 1943 New Horizons in Crimi-
nology, argued simply that “probation is the hope
of the future” and that adequate diagnosis i3 man-
dated for successful probation.*

In 1946, the first edition of the standard-setting
Manual of Correctional Standards was published by
the American Correctional Association.s A 1949
decision of the United States Supreme Court to
support the presentence investigation and report
added more impetus to presentence practice.® In




the early 1050’, a series of correctionally-oriented
textbooks appeared. These books argued for profes-
sional probation which included adequate presen-
tence and diagnostic services. Prominent among
the textbooks were Contemporary Correction by
Paul Tappan and Social Treatment in Probation and
Delinguency by Pauline Young.t?

E. Recent History 1960-—Present

In 1960, Paul Keve, the influential probation ad-
ministrator, published The Probation Officer Investi-
gates (sub-title: A Guide to the Presentencs
Report), ar articulate statement of the presentence
investigation and report process.’®* By 1965, the
Administrative Office of the United States Courts
published The Presentence Investigation Report, a
monograph which seemingly set the standard for
presentence reports nationwide at all levels of pro-
bation service.** The Federal model of 1965, a so-
phisticated example of a presentence report, was
organized into 16 sections. The first section, Identi-
fying Information, was on a form. The remaining
section headings were:

Offense

Defendant’s Version of Offense

Prior Record

Family History

Marital History

Home and Neighborhood

Education

Religion

Interests and Leisure Time Activity

Health

Employment

Military Service

Financial Condition

Evaluative Summary

Recommendation

Each of these sections included “essential data”
and “optional data.” Essential data were “essential”
from the Federal Probation System perspective and
were required in all Federal reports; optional data
were those which were to be included in specific
cases, if warranted. An example of essential data
under the Military Sérvice section is type and date
of discharge; an example of optional data, foreign
service, combat experience, decorations and cita-
tions.

With publication of the Federal monograph, it
appeared that the sanctity of the presentence report
was assured in a configuration not dissimilar from
that prescribed in the monograph. This was not to
be the case, however. In the early 1960’s, the Na-
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tional Institute of Mental Health funded a supervi-
sion-oriented study of Federal Probation in the
Northern District of California,20 Part of that study
examined presentence reports, the sentencing rec-
ommendations of Federal Probation Officers to the
Federal Courts in San Francisco, and the sentences
imposed by the courts. Among the published find-
ings 2t were data which suggested that a) much of
the information collected in the presentence inves-
tigation was extraneous to the officer’s decisions as
reflected in his recommendation to the court and to
the judge in imposing a sentence on the convicted
offender; b) the probation officer and judge use
similar data in making different kinds of decision;
c) some data were dominant as aids to decision-
making: notably current offense, prior record, and
measures/indicators of stability; and d) the amount
and type of data to be collected should be related
to the sentencing alternatives available. These
report findings remained dormant until 1967.

The first significant public discord about the pre-
sentence report appeared in 1967 in the Task Force
Report: Corrections of the President’s Commission
on Law Enforcement and Administration of Jus-
tice. The Report noted that although there was
little argument that the presentence report had
played an increasingly greater and more significant
role in the administration of justice, “the high man-
power levels required to complete reports have
caused some authorities to raise questions as to the
need for the kind and gquantity of information that
is typically gathered and presented.” **

The Task Force also commented:

In order to evalnate the information needed in a presentence
report, it is important first to take account of the variety of de-
cisions that depend upon it. Besides helping the judge to decide
between probation and prison, it also assists him to fix the
length and conditions of probation or the term of imprisonment.
Beyond these functions, the report is usually the major informa-
tion source in all significant decisions that follow—in probation

programing or institutional bandling, in eventual parole decision
and supervision, and in any probation and parole revocation.®

Finally, it was noted:

Experimentation with new and simpler forms of presentence
investigation is important for reasons beyond the conservation
of scarce resources of probation offices. Presentence reports in
many cases have come to include a great deal of material of
doubtful relevance to disposition in most cases. The terminology
and approach of reports vary widely with the training and out-
look of the persons preparing them. The orientation of many
probation officers is often reflected in, for example, attempts to
provide in all presentence reports comprehensive analyses of of-
fenders, including extensive descriptions of their childhood ex-
periences. In many cases this kind of information is of marginal
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relevance to the kinds of correctional treatment actually avail-
able or called for, Not only is preparation time-consuming, but
its inclusion may confuse decision-making.?

The Corrections Task Force, even with its short
commentary on presentence reports, was surfacing
latent issues. In sum, the Task Force was con-
cerned about the allocation of probation resources
to presentence work. It noted that because “presen-
tence investigations usually take precedence, the
(probation) officer may have so little time left that
‘supervision’ may take the form of receiving
monthly reports filed by probationers,”? Given ad-
ditional infringements on probation resources by in-
creasing demands for preadjudication services, the
1967 commentary .was a prophecy which has even
more relevance a decade later.

Moreover, the Task Force was addressing a
bottom line presentence issue: what decisions are
dependent upon presentence investigations and re-
poris and what data are required to make those de-
cisions? The Task Force also suggested an exami-
nation of the relationship between quantity of data
and decision-options available to decision makers;
clearly, there was an inference that not all data are
equally important for making the decision.

These Task Force statements generated a series
of experimental shorter presentence reports.
Among the first was a 1969 Washington State alter-
native format.?® Three years later, 1972, the (Feder-
al) Judicial Conference Committee on the Adminis-
tration of the Probation System agreed “that there
was a need for a format for a shorter presentence
investigation report that would be acceptable not
only to the courts but also to probation officers,
the Bureau of Prisons, and Board of Parole.” 27 A
monograph, The Selective Presentence Investigation
Report, was prepared by the Administrative Office
of the United States Courts and approved by the
Judicial Committee. This document was “recom-
mended to all (Federal) probation officers as a sup-
plement to the earlier (1965) format outlined in The
Presentence Investigation Report.” 28

In 1973, almost cuncurrently with the approval
of the second Federal monograph, the National
Advisory Commission on Criminal Justice Stan-
dards and Goals (NAC) released its eight volume
report. Although focusing generally on the crimi-
nal justice system and the communities served by
the system, the several Commission Task Forces
addressed needs within the various components of
the criminal justice system. Although the many
NAC standards and goals may not be mandated for

implementation by criminal justice agencies, they
do play an important role in terms of setting direc-
tions for the future. Within the NAC Corrections
Report, for example, there is a recommendation
that “a presentence report should be presented to
the court in every case where there is a potential
sentencing disposition involving incarceration and
in all cases involving felonies or minors.” 2¢

Even without a mandate authority, the NAC re-
ports were the most significant criminal justice
publications of the early 1970°s. By the late 1970,
another important series of publications—targeted
exclusively on corrections—is scheduled for publi-
cation. These are the more explicit standards estab-
lished by the Commission on Accreditation for
Corrections (CAC), a project initially sponsored by
the American Correctional Association for the sin-
gular purpose of certifying that correctional agen-
cies and systems meet standards for public protec-
tion, effective performance and efficient oper-
ations.’® One of the CAC Task Forces, Formal
Community Services, addressed the presentence
report and investigation. The recommendations of
the CAC and the NAC serve as the foundations for
the prescriptions which appear in Chapters Four
and Five.

It is important to recognize that the past, present
and future are inseparably connected—in fact, as
well as theory. In terms of the presentence report,
it has been noted above that a) the Task Force
Report on Corrections by the President’s 1967
Commission discussed “the kind and quantity of in-
formation” 3 required in presentence reports; b) the
NAC used identical language—‘the kind and quan-
tity of information” 32 needed to insure appropriate
decisions; ¢) the National Institute of Law Enforce-
ment and Criminal Justice, in contracting for this
Prescriptive Package used the same words; and d)
the activities of the CAC were ta-geted precisely
on the same issue. In short, there is a continuing
and growing interest in the presentence report: this
Prescriptive Package is not of isolated or unique
concern to a single agency at a single point in time.

&

.

F. Prescriptions 1242—Present

During the past 35 years, a variety of organiza-
tions and individuals—some connected directly
with corrections and others more generally with
the overall criminal justice system—have provided
commentary and established correctional standards
and/or model legislation. These standards and
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models of legislation, clearly of historical signifi-
cance, perform an important function as beacons or
signposts to the future. Those marked with an aster-
isk are detailed in Appendix A.

In 1942, Helen Pigeon prepared- one of the earli-
est and most detailed prescriptions for presentence
investigations and reports. In her Study Manual for
the National Probation Association, she noted that:

In addition to vital statistics relating to age, place of birth and

citizenship, the general fields of inquiry may be divided into the
following (nine) categories;

Prenatal and Developmental History

The Family Group

The Home

School History

Employment History

Use of Leisure Time

Marital Situation

History of Delinquency or Crime

The Present Offense ®
In each one of these “fields of inquiry,” she sugges{-
ed specific data to be collected. For example, the
prescription for information about prenatal and de-
velopment history included:

Family history with reference to disease, insanity, feeblemind-
edness

The prenatal history as to health of mother, accidents, injuries
at birth

Early childhood, as to physical and mental development, nu-
trition, diseases, habits of eating, sleeping and play; attitude
toward family

History of misconduct, early manifestations, temper tantrums,
bad habits; overt delinquencies and their attendant circum-
stances

Methods of dealing with child; encouragement of interests,
provision of outlets, satisfaction of sex curiosity; disciplinary
measures, Whipping, nagging, shaming, depriving of pleasures;
the effect of these méasures on personality and behavior

It is signifiant to note that with the exception of
the three Federal monographs, The Presentence In-
vestigation Report (1943 and 1965) and The Selective
Presentence Investigation Report (1974), all oper-
ationally directed toward the Federal probation
system, there has not been a nationally sponsored,
detailed description of presentence requirements.
Rather, between Pigeon’s 1942 outline and the 1974
Federal monograph, model legislation and pro-
posed standards have been general in nature. Much
of the diversity in practice described in Chapter
Three, as well as many of the similarities—ironical-
ly, are a product of this phenomenon.

The American Correctional Association pub-
lished its first Manual of Correctional Standards, a
pioneering work, in 1946 and updated editions in

1954, 1959 and 1966. This influential organization
and its 1966 Manual set forth a number of stan-
dards for the presentence investigation and report,
noting that these standards were one of ten “essen-
tial elements” in an adult probation system:

The Presentence Inves(?;’ation and Report. A properly conduct-
ed presentence investigation provides the opportunity to study
the defendant, his motivations and capacity for more orderly
living, to consider a treatment plan and formulate a recommen-
dation to-the court.

The investigation should cover all aspects of the defendant’s
life history. Information should be obtained from the defendant,
his family, employer, schools, law enforcement agencies, courts,
correctional agencies, friends, clergy, social agencies—all
sources having pertinent information about the defendant,

The report should contain only those facts and information
that contribute to the purpose of this report. The information in
the report should be presented in such a way that the relation-
ship and significance of the material is apparent.

Though the formats for presentence reports vary, there are
two principles applicable to all: (1) information identifying the
defendant and his offense and (2) topical classification of materi-
al in the narrative portion of the report.?®

In 1955, the National Council on Crime and De-
linquency published the Standard Probation and
Parole Act. The following criteria were established
for the (presentence) investigation:

No defendant convicted of a crime the punishment for which
may include imprisonment for more than one year shall be sen-
tenced, or otherwise disposed of, before a written report of in-
vestigation by a probation officer is presented to and considered
by the court. The court may, in its discretion, order a presen-
tence investigation for a defendant convicted of any lesser crime
or offense. Whenever an investigation is required, the probation
officer shall promptly inquire into the circumstances of the of-
fense; the attitude of the complainant or victim, and of the vic-
tim’s immediate family, where possible, in cases of homicide;
and the criminal record, social history, and present condition of
the defendant. All local and state police agencies shall furnish to
the probation officer such criminal records as the probation offi-
cer may request. Where in the opinion of the court on the inves-
tigating authority it is desirable, the investigation shall include a
physical and mental examination of the defendant. If a defen-
dant is committed to any institution the investigating agency
shall send a report of its investigation to the institution at the
time of commitment.®®

The presentence investigation and report were ex-
amined by two Task Forces for the President’s
Commission on Law Enforcement and Administra-
tion of Justice. The Task Force on Administration
of Justice noted that *it is essential that there be
systematic procedures for providing relevant infor-
mation about the offense and the offender to the
sentencing judge.” ® It then described several pro-
cedures to satisfy the information needs for sen-
tencing, including the presentence investigation and




reporl, the sentencing hearing, and the diagnostic
commitment. The complete Task Force text relat-
ing to the presentence investigation and report is
contained in Appendix A. The Task Force on Cor-
rections devoted several pages of text to presen-
tence process and diagnosis, atguing persuasively
for experimentation with new and simpler forms of
presentence investigation and report.*® The com-
mentary of the Corrections Task Force also is con-
tained in Appendix A.

The President’s Commission itself recommended:

All courts, felony and misdemeanor, should have probation
services, Standards for the recruitment and training of probation
officers should be set by the States, and the funds necessary to
implement this recommendation should be provided by the
States to those local courts that cannot finance probation ser-
vices for themselves. All courts should require presentence re-
ports for all offenders, whether those reports result from full
field investigations by probation officers or, in the case of minor
offenders, from the use of short forms.*®

The Commission further recommended:

In the absence of compelling reasons for nondisclosure of spe-
cial information, the defendant and his counsel should be per-
mitted to examine the entire presentence report.*

In 1970, the American Correctional Association
adopted the following general principle relating to
investigation:

Principle XIV. Correctional agencies and institutions can best
achieve their objectives by providing resources for the complete
study and evaluation of the offender. Decisions determining the
treatment design for the offender should be based on a full in-
vestigation of the social and personality factors. These investiga-
tions may be made at different levels, so long as the essential
information is available at the proper step in the decision-
making process.*

In the same year (1970), the American Bar Asso-
ciation established standards relating to the presen-
tence report. In excerpt form:

2.1 Availability and use. (a) All courts trying criminal cases
should be supplied with the resources and supporting staff
to permit a presentence investigation and a written report
of its results in every case. (b) The court should explicitly
be authorized by statute to call for such an investigation
and report in every case.

2.2 Purpose of report. The primary purpose of the presen-
tence report is to provide the sentencing court with suc-
cinct and precise information upon which to base a rational
sentencing decision. Potential use of the report by other
agencies in the correctional process should be recognized as
a factor in determining the content and length of the
report, but should be subordinated to its primary purpose.

2.3 Content, scope and length of report. Presentence reports
should be flexible in format, reflecting differences in the
background of different offenders and making the best use
of available resources and probation department capabili-

ties, Each probation department should develop gradations
of reports, . .42

In 1972, the National Council on Crime and De-
linquency revised its Model Sentencing Act and
provided the following commentary on the presen-
tence investigation:

After a defendant is convicted of a crime the sentence for
which may include commitment for more than six months. . . a
written report of investigation by the probation officer shall be
presented to and considered by the judge before he imposes the
sentence or probation without conviction.

The judge may, in his discretion, order a presentence investi-
gation for a defendant convicted of any lesser crime or offense.
The court shall make rules as to the exercise of such discretion.

Whenever an investigation is required, the probatjon officer
shall promptly inquire into the characteristics, circumstances,
needs, and potentialities of the defendant; his criminal record
and social history; the circumstances of the offense, the time the
defendant has been in detention; and the harm to the victim, his
immediate family, and the community,

The presentence investigation and any supporting reports, in-
cluding diagnostic reports and the probation officer’s recom-
mendation where the judge has required or allowed a recom-
mendation to be made, shall be made available to the attorney
for the state and to the defendant and his attorney in advance of
the hearing on the sentence, provided that, pursuant to rules of
the court the identity of the informant or information leading to
his identity may be withheld if his security or the security of a
vital family relationship would be endangered by the disclo-
sure. 4

The 1973 publications of the National Advisory
Commission on Criminal Justice Standards and
Goals provided five presentence standards in its
volume on Corrections. The standards were:

Standard 5.14

Requirements for Presentence Report and Content Specifica-
tion

Sentencing courts immediately should develop standards for
determining when a presentence report should be required and
the kind and quantity of information needed to insure more
equitable and correctionally appropriate dispositions.

Standard 5.15
Preparation of Presentence Report Prior to Adjudication

Sentencing courts immediately should develop guidelines as
to the preparation of presentence reports prior to adjudication,
in order to prevent possible prejudice to the defendant’s case
and to avoid undue incarceration prior to sentencing.4

Standard 5.16
Disclosure of Presentence Report

Sentencing courts immediately should adopt a procedure to
inform the defendant of the basis for his sentence and afford him
the opportunity to challenge it.4e

Standard 5.17
Sentencing Hearing-Rights of Defendant




Sentencing courts should adopt immediately the practice of
holding a hearing prior to imposition of sentence and should de-
velop guidelines for such hearing.**

Standard 16.10

Presentence Reports

Each State should enact by 1975 legislation authorizing a pre-
sentence investigation in all cases and requiring it:

1. In all felonies.

2. In all cases where the offender is a minor.

3. As a prerequisite to a sentence of confinement in any
case.'®

G. Summary

These and other prescriptions—and particularly
those articulated since the President’s Commission
reports of 1967—contain several common elements.
There is consensus that presentence reports must
be related directly to decision-making and recogni-
tion that a diversity of decision-makers within the
criminal justice system have more or less use for
presentence report data. These decision-makers in-
clude sentencing judges, supervising probation offi-
cers, institution classification personnel, the parol-
ing authérity, parole officers, and researchers
among them. It is increasingly clear that presen-
tence reports must serve these many decision-
makers and be cognizant of the decision alterna-
tives available to these decision-makers. Current
thought is that above all else presentence data must

enhance the selection of the most appropriate alter-
native available to the sentencing court.

Implicitly, these varied prescriptions recognize
that decisions must be based upon data which are
factual, verified, and carefully analyzed. Explicitly,
there is growing recognition that different jurisdic-
tions have different data requirements and there-
fore that flexibility in both presentence report
format and content is appropriate. But even as the
argument is advanced for flexibility, so too is the
argument for consistency. While it is clear that
some cases (whether classified by offense, offender
or other categorization) require more or less data
than other cases, it is equally clear that our concept
of justice mandates that decisions be objective
rather than based upon sentimentality and tradition.
Robert O. Dawson, in his text Sentencing, prepared
for the American Bar Foundation, writes about the

* * % imponderables surrounding the use of discretion in the
correctional process. This exercise of judgment is primarily re-
sponsible for such basic determin::tions as length of sentence,
eligibility for and revocation of probation and parole, and ulti-
mately, the success for failure of the whole criminal justice
system. Nowhere else within that system is there to be found
the degree of latitude and flexibility that exists in the correction-

al process, and it is that traditional ‘freedom’ which is coming
under increasing attack. . 49

Clearly, the availability of adequate and relevant
data to decision-makers should improve the exercise
of discretion, i.e., the selection of the most appro-
priate alternative.




CHAPTER lll. CURRENT STATUS: PRESENTENCE PRACTICE

In order to obtain data on the current status of
presentence investigation and report practice in the
United States, a written survey soliciting such data
was conducted in mid-1976%. The identification and
location of some 735 probation organizations were
obtained from two sources: the 1975-76 edition of
the American Correctional Association’s Juvenile
and Adult Correctional Departinents, Institutions,
Agencies and Paroling Authorities and the 50 LEAA
publications, Criminal Justice Agencies in (State).

Included among the 735 agencies were those
identified as probation (and sometimes probation
and parole) departments; commissions; and boards
or agencies operated by a state or local govern-
ment, including those operated by court systems.
Also included was the sumewhat unique category
of state-local agencies which served more than one
county. Excluded from the survey were agencies
which provided probation service only on a con-
tractual basis and agencies identified specifically as
providing probation services only to juveniles. The
distribution of the 735 agencies:

state 40
state-local 138
local 557

total 735

It is important to note that many of the agencies
identified as “local” were, in fact, local or regional
offices of a, state agency rather than independent
agencies. This accounts for the significant fallout in
responses indicated below. In numerous cases, the
parent state agency responded for all of its subordi-
nate units, many of which were counted as among
the 557 “local” agencies.

* See Appendix B for a copy of the letter requesting current
presentence investigation and report data.
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A total of 147 agencies replied to the survey
letter with responses ranging from a single sentence
written across the face of the survey letter to a si-
zeable assortment of agency statements, policies,
standard operating procedures, manuals, training
aids and similar materials. A total of 123 of these
responses included a sample adult presentence
report (two provided postsentence reports); of
these, a total of 105 contained a “cover sheet” or
“face sheet” with basic information about the of-
fender and the offense.

Geographically, the largest number of responses
were from California with 23, Indiana and Texas
with 10, New Jersey and Ohio with 9, and Illinois
and New York with 8 each. Pennsylvania, Arizona,
Massachusetts, Kansas and Colorado provided 7, 5,
4, 3 and 3 responses respectively. The states or ju-
risdictions from which there was a single response
included:

Alabama Louisiana Oregon
Alaska Maryland South Carolina
District of Columbia  Michigan South Dakota
Georgia Minnesota Utah

Gaum Missouri Virginia
Hawaii Nevada Washington
Idaho New Mezxico Wisconsin
Kentucky North Carolina Wyoming

Again, it must be noted that many of the single re-
sponses from state agencies provided data for ali
probation offices, local and regional, within the total
jurisdiction. In sum, responses to the survey were re-
ceived from 42 states, the District of Columbia and
Guam. Cur judgment is that these respouses in fact
represent a reasonable portrait of presentence inves-
tigation and report practice across the United States
in 1976.



A. The Cover Sheet

Perhaps the most striking finding from the
survey is the diversity of data which comprise the
presentence report cover sheet, a page normally
utilized for “identifying data” of one sort or an-
other. A total of 118 distinct data elements were
identified and tabulated from the 105 cover sheets
analyzed. Table 1 provides a listing of 55 of the
data elements which were found on six or more of
the 105 cover sheets. These have been arranged ac-
cording to the percentage frequency of occurrence.
Only 17 of these pieces of information appeared on
more than 50 percent of the cover sheets and only
one item, the name of the defendant, appeared on
all 105.

TABLE 1: COVER SHEET IDENTIFYING
INFORMATION

(Arranged by frequency of six or more occurrences:
3)

Number of

Information Element Occurrences Percent
Name of Defendant 105 100.0
Name of Jurisdiction or Agency 104 99.1
Offense 95 90.5
Name of Defense Counsel 94 89.5
Docket Number 90 85.7
Date of Birth 87 82.9
Defendant’s Address 82 78.1
Name of Sentencing Judge 78 74.3
Defendant’s Age 77 73.3
Plea 67 63.8
Date of the Report 65 61.9
Sex 64 61.1
Custody or Detention 58 55.2
Verdict 57 54.3
Date of Disposition 57 54.3
Marital Status 54 51.4
Other Identifying Numbers* 54 51.4
Social Security Number 51 48.6
Name of Prosecuting Attorney 51 48.6
Birihplace 51 48.6
Race 49 46.7
Name of Probation Officer 49 46.7
Othier Names Used, Alias, AKA 47 44.8
Codefendants 47 44.8
Dependents 42 40.0
Education 39 37.1
Physical Description 37 35.2
Defendant’s Telephone Number 37 35.2
Date of Arrest 35 333
Legal Residence 35 33.3
Disposition 35 333
Citizenship 33 314
FBI Number 3 29.5
Occupation or Trade 31 29.5
Prior Record 30 28,

Detainers or Charges Pending 30 28.6
Date of Offense 24 22.9
Employer Name and Address 22 21,0
Substance Use or Abuse 19 18,1
Penalty for Convicted Offense 18 17.2
Relatives 17 16.2
Date Referred to Probation 16 5.2

*Other than FBI and Social Security Numbers

Date Complaint Filed or Certified 14 13.3
Military History 13 12.4
Plea Bargain Information 12 114
Salary or Income Information 12 11.4
Living with 11 10.5
Religion 10 9.5
Health 9 8,6
Restitution 9 8.6
Trial Date, Date Convicted,

Adjudication Date 8 7.6
Arresting Agency or Officer 8 7.6
Force, Weapons or Violence 6 5.7
Sources of Information and

Interviews 6 5.7
Legal Summary, Briefs,

‘Transcripts 6 5.7

Some of the data elements on the cover sheet
were duplicated in the narrative portion of the pre-
sentence report itself, including such traditional
narrative sections as prior criminal record, educa-
tion and military service. Several of these data ele-
ments reflect current concerns in American society
such as “substance use or abuse.” Other data are
suggestive of recent changes in the criminal justice
system such as “plea bargaining” information. A
variety of these data elements portray the justice
system response to the offender rather than the of-
fender himself. These include the names of the ar-
resting officer, judge, prosecutor, defense counsel
and probation officer and the dates of such specific
occurrences as arrest, filing of complaints, custody,
trial and sentencing. It is important to note that it
was the exceptional report which indicated wheth-
er data on the cover sheet or in the report itself
had been verified.

For the record, Table 2 identifies the 63 addition-
al data elements found five or less times on the 105
cover sheets examined. These 63 have been ar-
ranged into nine broad, but arbitrary classes of data
to facilitate analysis.

TABLE 2: OTHER COVER SHEET IDENTIFYING
INFORMATION

(Arranged by frequency of five or fewer occurrences:

N = 105: arbitrary subject headings)

Number of
Subject Area Occurrences Percent
Legal or Procedural Data
Date of Plea or Preliminary
Hearin 5 4.8
Youthful Offender Status 4 3.8
Certificate of Relief from
Disabilities 4 - 3.8
Place of Arrest 3 2.9
Date Report Due or Approved 3 2.9
Name of Complainant 3 2.9
Place of Offense 2 1.9
Legal or Procedural Data
Registerable Offense 1 *
Booking Agency 1 *
Alternative Sentences 1 *
Eligible for Probation w/o
Unusual Finding 1 *
11




TABLE 2: OTHER COVER SHEET IDENTIFYING
INFORMATION—Continued

(Arranged by frequency of five or fewer occurrences:

B. The Presentence Report

N == 105: arbitrary subject headings)

Offenses to be Dismissed
Offender Class
Investigative Officer’s Comments

1
1

Because narrative section headings in presen-
tence reports are broader and less discrete than
cover sheet data, a casual glance would suggest
that the enormous range of data recorded on the

Oj;fl’sfgj;;id Data 1 *  cover sheets is not repeated in the reports them-
Codefendant’s Dispbsition 4 13 selves. Although the number of narrative section
Nzmes of Crime Partners 1 *+  headings is clearly less than cover sheet items, a
gfgtl;sl of Codefendants i . wide variety of headings were encountered in the
Number of Victims 1 = 123 reports examined. A review of the section nar-
‘bjgxqcs zzxd Ac.idrc;ses/(())fﬁ\‘/ici‘tims % *  ratives permitted the identification of some 26 arbi-
Q};ét::ixer ;2,‘;?:;? oty ender trary, but rather distinct headings under which all
Previous Addresies 3 29  section titles encountered in the survey generally
%hotggrap;l ﬁf Ltefendant % {g could be grouped. These 26 headings appear in
Tio b aren e 1 > Table 3 below, arranged by frequency of occur-
Adjustment While in Jail 1 * rence,
3 %
15325;2 :&?magmge i . TABLE 3: PRESENTENCE REPORT CONTENT
Number of Siblings 1 P (Arrz.inge.d b):_ frequency of occurrence of section
Defendant Raised by 1 * headings: N = 123)
Type of Dwelling and Number of . . Number of
Rooms 1 ¥ Section Heading QOccurrences Percent
Sanitary and Moral Conditions of .  Offense: Official Version 113 91.9
Home ! . Social and Family History 111 90.2
e i e i
esidence rians valuative Summary 86.
Persons Interested in Defendant’s Employment 105 85.4
Welfare 1 ® Education 103 83.7
Educational or Vocational Data Offense: Defendant’s Version 97 78.9
Union Membership 3 2.9 }h}?ﬂt& Il_)ll;sl';f;cal 3'{ :’,gg
Age Left School 2 1‘2 h&ﬁitary Servge 89 72.4
?‘zhest Grade Completed % . Financial Assets and Obligations 84 68.3
Ao | + - Health: Mental and Emotional 83 67.5
Splez:l?rr ining 1 . geﬁommendation gg 6¢8$.2
ainin eligion 48.8
Length of Time Employed 1 : Substance Use or Abuse 52 42.3
Job Readiness 1 Home and Neighborhood 49 39.8
Financial Data Interests and Leisure Time
Financial Status 2 1.9 Activities 43 39.0
Debts 2 1.9 Collateral Contacts or References 42 342
Public Assistance 2 1.9 Treatment Plan 21 17.1
Child Support Order and Amount 2 1.9 Available Resources . 19 15.5
Defense Attorney’s Fee 1 * Offense: Statement of Arresting
Motor Vehicle Dat Officer or Complainant 17 13.8
olor e‘zc e La a‘ i Offense: Statement of Victim(s) 16 13.0
Automobile Description 3 29 Character Traits, Behavioral
Military Data Adjustment, Socialization 16 13.0
Draft Board Number 1 * Ofg.nge} Stgtement of 10 8.1
. At ; Py odefendants .
Kmd of Military Discharge 1 Present Attitude Toward Offense 10 8.1
i]gstc‘al gl" é"fi"’“! Problem Areas ) 19 Offense: Statement of Witnesses 4 3.3
P[‘;{,ol;':l At:asawor 1 & Surprisingly, not one of these 26 sections was
Method of Handling Stress 1 : found in every report, although the narrative title
gg%‘gﬁ:g?g%ﬁ;‘t’;gfmem % « “offense” was the most common, appearing in
Physical Disability 1 *  more than 90 percent of the reports. Not surpris-
205p1tahza;01{1 for “;dd‘c“".“ 1 ingly, many of the section headings as well as the
Prcbation Officers oo sequence of the reports themselves were identical
Recommendation :3% %.g to those utilized in the Federal probation system.
g?ngex:glm;nformative Findings 3 5o  Those headings and sequence were, of course, well
Other Pertinent Information 1 *  articulated in the 1965 monograph of the Adminis-

*Less than 1%
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trative Office of the United States Courts, the best




known prescription for presentence report format
and content published to date.

The data in Table 3 demonstrate the varieties of
data utilized in the narrative portions of presen-
tence reports nationwide. Only 13 of the 26 identi-
fied sections appeared in one-half or more of the
reports analyzed. Seven of the 26 section headings
were targeted upon the offense itself or upon close-
ly related matters such as the statement of the ar-
resting officer. And while it is significant t¢ note
that a recommendation as to disposition of a par-
ticular offender was made to the sentencing court
in approximately two of three cases (64 percent),
the identification of a treatment plan or a statement
about “available resources” was found in less than
20 percent of the reports.

Although the 26 distinctive section headings
were relatively simnple to ideamtify, the precise
kinds of data which were to appear in each of
these sections—by inference, at least—were left to
the discretion of the individual probation officer
who conducted the investigation and prepared the
report. Only a few of the sample reports reviewed
identified “essential” versus “optional” data (a dis-
tinction made in the Federal monograph); thus, it
appears that individual officers have considerable
discretion as to the details of presentence report
narrative content. Sequence and section headings,
on the other hand, appear to be determined by the
probation organization. Finally, it appears that it is
an unusual jurisdiction in which the court outlines
its data requirements for its decision-making (sen-
tencing) to the probation agency. The general
practice appears to be that the content of the pre-
sentence report is the concern almost solely of the
probation organization and its officers.

C. Ordering a Presentence Report

The data from the survey indicate significant
variations in the requirements for presentence in-
vestigation and report nationwide; witiz some ex-
ceptions, the report appears to be generally discre-
tionary with the sentencing court. The major ex-
ception exists in a number of states which mandate
a presentence report on offenders convicted of cer-
tain types of offenses that carry a potential impris-
onment in excess of one year. But even in these
“mandatory” situations, the content of the report
generally is determiu~d by the probation organiza-
tion.

The survey data also suggest clearly that in cases
other than those which mandate an investigation
and report, two factors impact on the judicial deci-
sion to order the report. The first and most preva-
lent is related to the seriousness and/or notoriety
of the offense and offender. The report not only
gives the court additional data to use in selecting a
sentence from the alternatives available, but also
additional time to evaluate the potential sentences
against community sentiment (from outrage to in-
difference, for example) as well as the more tradi-
tional interests in protection of the community and
needs of the offender. The court obtains both time
and data from presentence activity. The second
reason for ordering presentence reports tends to be
more specific, as when the court in a particular
case desires additional data of a medical or psychi-
atric nature or on some unique aspect of the of-
fense and offender.

B. “Mini-reports”

“Mini-reports” frequently commented upon in
iLe survey appear to be of three distinct types na-
tionwide. The most common type is utilized in the
lower or municipal courts for misdemeanor sen-
tencing and involves very limited and generally un-
verified data about the offense and offender. There
also exists “mini-reports” which are deemed suffi-
cient to assist the court in selecting dispositions for
special classes of offenses and offenders such as
“drunk drivers school,” “volunteer service” for in-
dividuals, or a fine for a company or corporation
cited for violations of health and safety or environ-
mental impact regulations.

The third and most significant type of “mini-
report,” essentially experimental in nature, is based
upon a growing recognition of the interdependence
of a number of variables in the presentence investi-
gation and report process. These variables include
numbers of officers and related support personnel
available for the presentence effort, the numbers
and types of offenders requiring investigation and
report either by law or judicial desire, the time
frames allowed from initiation through completion
of the reports, types of data required for the re-
ports, and other probation organization require-
ments and workloads, such as supervision require-
ments. While these factors are more often recog-
nized and identified by the larger probation organi-
zations, they are no less significant in the smaller
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agencies. Resources available to the probation or-
ganization clearly impact the presentence function,

Some of the experimental “mini-reports” which
have a research foundation attempt to match pre-
sentence data with judicial and correctional deci-
sionmaking. Other experimental reports are essen-
tially “paper efforts”—the use of forms-and pre-
scribe quite precisely the type of data and limit sig-
nificantly the amount to be collected.

Additional innovations reported in the survey
and related to the probation resource issue included
the collection of data by non-professional or para-
professional personnel and the completion of exten-
sive “family history” and related data forms by the
offender himself.

In general, it appears that the motivation for pre-
sentence cxperimentation is pragmatic and oper-
ational; increasing demands for probation services
without the allocation of additional resources have
required examination of traditional apprcaches and
some experimentation with new approaches. Cast
effectiveness clearly is a motivating factor. Most of
this experimentation has been and is absorbed by
the probation organizations themselves; a survey of
the ten Regional Offices of LEAA and each of the
50 State Planning Agencies disclosed little LEAA
or other Federal or state agency funding in the
area of presentence investigations and reports.

E. Summary

This chapter has reported briefly on a mid-1976
survey of presentence investigation and report
practice in the United States. The survey was de-
signed so that the assessment of current practice
would facilitate the design of this Prescriptive
Package. To the extent conventional wisdom is re-
lated to and reflected in practice, such wisdom is
uneven across the United States, both within and
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between states. The requirements for presentence
reports, at least in terms of content, vary enor-
mously; they are seemingly determined by the pro-
bation organization alone with little organized
input from its partners in the criminal justice
system. The requirements for conduct of the inves-
tigation and completion of the report are ordered
by courts on an equally diverse pattern ranging
from frequently in some jurisdictions to rarely in
others.

The 1976 survey revealed few attempts nation-
wide to change significantly the presentence pro-
cess. The development of “mini-reports” because of
limited resources is a singular exception. The
survey revealed that the reports could be clustered
into three broad categories: a) reports which
follow the 1965 Federal monograph almost exactly
or with minor changes only, b) those which evolve
locally and remain idiosyncratic to a particular ju-
risdiction, and c¢) those reports which more-or-less
strike a balance between the Federal monograph as
gospel and complete localization. The selection of
the Federal model in some jurisdictions was clearly
a matter of convenience and expedience to select
and utilize an established format; the evolution of
some local models seemingly was more often by
chance than design. The most common format is a
balance between the Federal guidelines and local
needs. That such is the case suggests that there
may be a need for both standardization and local-
ization.

To the exient these many formats and different
data-contents meet the needs of justice system deci-
sion-makers, they arc appropriate. Chapters IV and
V will argue that presentence prescriptions should
be tajlored to individual jurisdictions from some
constant set of standards and that the bottom line
for all presentence activity must be the enhance-
ment first of judicial and then correctional deci-
sion-making.



CHAPTER V. PRESCRIPTIONS: THE PRESENTENCE REPORT

This chapter is targeted directly upon the presen-
tence rgport—its format and content. It argues the
acceptance of several major themes and provides
prescriptions which support these basic positions.
The assumptions upon which the chapter is con-
structed are presented first; the prescriptions
follow.

A. fAssumptions

The primary purpose of the presentence report is
to provide the sentencing court with relevant and
accurate data so it may select the most appropriate
sentencing alternative and correctional disposition.
Although use of the report for sentencing decision
is paramount, its potential use for probation super-
vision and/or by other agencies within and outside
the correctional system should be recognized.
These other potential uses may influence determi-
nation of the content and format of the report;
however, they are subordinate to the primary pur-
pose of providing data which meet judicial needs.

The data requirements for criminal justice deci-
sion-making may be best determined by the deci-
sion-makers themselves, Therefore, presentence
report design, both format and content, should be
tailored to meet the needs of the individual crimi-
nal justice system. The primary inputs about the
report should be made collaboratively by the court
and the probation agency. Clearly, data require-
ments from other criminal justice agencies should
be determined and, where possible, incorporated
into presentence reports. A singular prescription
advocating or portraying “the” model presentence
report is inappropriate; to the extent presentence
reports are designed carefully by relevant decision-
makers, different formats and content are accept-
able.

Despite a tradition for “longer” rather than
“shorter” presentence reports (with neither term
well defined here nor anywhere else), there is little
evidence that more extensive data are better for de-
cision-makers than less, particularly if less amounts
of data are deliberately (rather than traditionally)

selected, are relevant and verified. Shorter rather
than longer reports are advocated with the caution
that a process be established to permit expansion
for addressing unusual circumstances about the of-
fense and/or offender.

The 1971 commentary of John Hogarth warrants
special attention here:

There is considerable research evidence suggesting that in
human decision-making the capacity of individuals to use infor-
mation effectively is limited to the use of not more than five or
six items of information. In many cases, depending on the kind
of information used, the purposes to which it is put, and the ca-
pacity of the individual concerned, the limit is much less, De-
spite this evidence there is a noticeable tendency for presentence
reports to become longer. One of the most unfortunate myths in
the folk-lore concerning sentencing, is the notion that the courts
should know ‘all about the offender.’ Quite apart from whether
much of the information is likely to be reliable, valid or even
relevant to the decision possibilities open to the court, the
burden of a mass of data can only result in information-overload
and the impairment of the efficiency in which relevant informa-
tion is handled. This suggests that if probation officers wished
to improve the effectiveness of their communications to magis-
trates they would be advised to shorten their reports.+?

The standard presentence report should be tai-
lored to meet the needs of individual criminal jus-
tice systems and be relatively short. Consideration
should be given to including, at a minimum, some
commentary in the following data areas:

Description of the offense

Prior criminal record

Personal history

Evaluation

Recommendation

The level of detail presented in these data areas—or
others if there are additions, modifications or dele-
tions fo this list—should be determined by the indi-
vidual justice system.

Although it is recommended that the standard
report address at least the areas above, it should be
flexible enough to allow for expansion of both sub-
ject areas and the level of detail in each subject
area if the circumstances in a particular case so
warrant. Guidelines should be developed to spell
out the conditions which govern expansion of the
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standard report to other areas of inquiry or to
greater levels of detail.

At-a minimum, the preparation of a presentence
report is encouraged a) in every case in which sen-
tencing to confinement for a year or longer is pos-
sible and b) in all other cases at the discretion of
the court. To the extent resources are available, it
is recommended that a presentence report be pre-
pared in every case in which the court has a sen-
tencing option, with the kinds of data and levels of
detail dependent upon some classification of offense
and/or offender, and with explicit operational
guidelines for such classification and established by
the probation organization and the court.

A probation organization recommendation for or
against probation is encouraged, but only if a) the
offender is not seen as a “client” during the presen-
tence investigation and report process (the court is
the “client”), b) the sentencing recommendations
are the responsibility of the probation organization
and not the individual officer, and c) the recom-
mendations are measured against probation organi-
zation criteria and guidelines so as to enhance con-
sistency and minimize disparities. In making recom-
mendations, the probation organization must under-
stand that the purpose of the report in general and
the recommendation in particular is to assist the de-
cision-maker, protect the community, and reduce
the probability of continued criminal behavior on
the part of the offender.

To the extent that probation is a possible disposi-
tion, the presentence investigation and report
should provide the sentencing court with data out-
lining a responsible and achievable plan for proba-
tion supervision, identify available resources, and
state the recommended terms and/or conditions of
probation.

The data contained on the cover sheet (often
known as the “face” sheet) of the report should be
agreed upon by the court and the probation organi-
zation. Though it should be minimal in length, it
should include information required for identifica-
tion or quick reference, ie., the court docket
number, the date of senmtencing and the offense.
The presentence report should not be written on
the cover sheet.

B. Prescriptions Multiple Presentence Re-
port Formats and Content
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1. Individual criminal justice jurisdictions should
design several gradations or varieties of presentence
report formats and content to meet the explicit sen-
tencing needs within the jurisdiction and te respond
to varying needs for data sbout different offenses
and/or offenders. These different reports must meet
the specific needs of the court and, where possible,
the needs of correctional agencies. The court, the
probation organization, correctional agencies and
other criminal justice organizations should celiabo-
rate in the design of presentence report formats.

Commentary

Investigations and reports serve to provide the
sentencing court with information and analyses
which assist in selecting sentencing dispositions.
The information and analyses needed vary by of-
fense/offender and sentencing options available. In-
vestigations and reports may be short if a) the of-
fense is simple, b) there are no apparent personal or
social complexities, and ¢) the sentence cannot
exceed one year. In this instance the court may be
given merely a “fact sheet,” some minimum narra-
tive, and an evaluation. Additional detail may be
provided if the offense/offender is more complicat-
ed as, for example, where charges are pending else-
where, detainers have been filed, violence was part
of the offense, etc. Regardless of format, however,
there is a requirement for some analysis and evalua-
tion by the probation officer.

There is a need to tailor the investigation and
report to the needs of the sentencing court. This
tailoring requires the development of a variety of
report formats with different formats used for dif-
ferent offenses/offenders or other explicit classifica-
tion schemes. Because data collected during the in-
vestigation are useful to other correctional agen-
cies, collaborative design work to meet other
agency data needs is appropriate.

2. The design of multiple presentence report formats
and content is primarily a module building exercise.
A standard report which includes “x” major areas of
interest and “y” levels of detail should be created for
the jurisdiction. This standard report should be used
“most” of the time, For a variety of explicit reasons
(most likely centering upon unusual offense, offender
or circumstances surrounding the case), additional




argas of interest or levels of detail may be specified
for inclusion in an expanded report.

Commentary

Upon finding that a standard report is inadequate
to meet decision-makers’ needs, a jurisdiction
should have two basic options for improving the
report. The first option is to utilize another “stan-
dard” report which automatically adds areas of in-
terest and/or levels of detail. Thus, a jurisdiction
might have two or more standard reports with the
“shorter” one used most of the time and guidelines
describing those circumstances when the “longer”
presentence report should be utilized. The second
option simply adds special areas of interest or in-
creases the level of detail on an ad hoc basis fol-
lowing a discussion of the case between the proba-
tion organization and the sentencing court.

Whether two or more reports are utilized in the

jurisdiction or additional modules are added by the
court/probation organization on a case-by-case
basis, it is essential that guidelines be established for
preparation of reports other than the basic or stan-
dard model.
3. In designing muitiple presentence report formats,
criminal justice jurisdictions should determine: a) the
general areas of information seen as essential about
the offense and offender and b) the amount of detail
required in each of those areas, Thus, there is a re-
quirement for identifying subject areas of interest
and the levels of detail abont those subject areas.

Commentary

The multiple presentence report formats and
content designed by a jurisdiction may be con-
structed of modules, each one of which focuses
upon specific areas of information. Eighteen possi-
ble areas of information, or modules, which may be
relevant to judicial and correctionai decision-
making are:

Legal Chronology and Related Data

Offense

Prior Record

Personal History

Physical Environment (home and neighborhood)

Personal Environment

Education and Training

Religious Involvement

Interests and Leisure Time Activities

Physical Health and History

Mental Health and History

Employment and Employment History

Military Service

Financial Status: Assets and Liabilities

Resources Available

Summary

Evaluation and Prognosis

Treatment Plan and Recommendation

This list is to be viewed only as illustrative. The
list may be expanded or contracted readily by sepa-
rating or joining together areas of information: for
example, “treatment plan and recommendation,”
now combined, could be separated intc discrete
areas of information; conversely, “physical and
mental health” could become a broader, more in-
clusive area of information simply by combining
the two categories. It also may be desirable to add
areas of information which are not suggested at all
in the above listing or to delete one or more of
those suggested as not relevant to requirements and
needs in a particular jurisdiction. Then too, the
order and sequence of these 18 areas of information:
are to be viewed as justrative. Each one of the 18
broad subject areas contains a list of “bits of infor-
mation” which may be useful to the decision-
maker. Appendix C includes the 18 items with lists
of data which might be subsumed under each item
heading.

The modular construction process suggests that
the designers of presentence report formats and
content first identify the broad subject areas of in-
terest (from this list of 18 possibilities or some
other list). The designers should then select from
the chosen subject areas explicit items of informa-
tion which seem particularly relevant to decision-
making in the jurisdiction. Thus, a two-step process
is recommended: determination of those broad
areas which are of particular interest in a jurisdic-
tion and then selection of specific bits of data to
flesh out the skeleton. The areas of interest become
the paragraph or topical headings in the report; the
specific data become the content.

It is essential to recognize that neither the 18
subject areas nor the lists of data which comprise
each of them are seen as exhaustive. The headings
and items of data are meant to be illustrative of the
two-step process.

4, Although presentence reports are tailored to meet
the nrceds of the individual criminal justice jurisdic-
tion, they normally should include some comment
about the following areas:
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Description of the Offense
Prior Criminal Record
Personal History
Evaluation
Recommendation

The level of detail about these five areas—and/or
others if there are additions, modifications, or dele-
tions to the list—should be determined by the indi-
vidual criminal justice jurisdiction and should vary
according to the offense and/or offender.

Commentary

Several studies on judicial and correctional deci-
sion-making have indicated that the current of-
fense, the prior criminal record and personal histo-
ry are important to the probation officer’s selection
of a recommendation for sentencing and to the
court’s selection of the sentence. The evaluation
represents the probation officer’s assessment of
those factors which resulted in the offender’s ap-
pearance before the court for sentencing, the re-
sources which will be required to assist the offend-
er to avoid further conflict with the law, and esti-
mates of the probability of further law violations
and of the risk to community safety should proba-
tion be granted.

A recommendation that the offender be placed
on probation should include the proposed condi-
tions of probation and a plan of supervision. The
resources available and required should be identi-
fied.

5, The narrative portion of the presentence report
should be arranged topically.

Commentary

Regardless of format, presentence reports should

be arranged topically. Such arrangement provides
continuity and clarity and facilitates understanding
and utilization by court and probation personnel.
Consistency in topical arrangement saves organiza-
tional resources and insures completeness.
6. The sentencing court, in collaboration with the
probation orguanization, should set guidelines specify-
ing which presentence report format is to be utilized
in particular types of cases.

Commentary

The policies which emerge from the collabora-
tive determination of case-format requirements
should be in writing and reviewed regularly. As a
basic principle, they should insure that enough data
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are collected and analyzed so that the most appro-
priate sentencing alternative may be selected to
protect the community and serve the needs of the
offender.

7. At the discretion of the probation organization or
the direction of the court, the presemtence report
should be expanded to address unusual circumstances
surrounding the offense, the offender or community
reaction and concern.

Commentary

The requirement for flexibility mandates that re-

ports be expanded when it appears that they cannot
otherwise provide an accurate portrayal of the of-
fense/offender, unusual circumstances in the case
or community concern. The option to expand
should lie both with the probation organization at
its discretion and the court at its direction.
8. The sentencing court, im collaboration with the
probation organization, sheuld set gnidelines specify-
ing the conditions or circumstemces which warrant
expansion of a presentence report,

Commentary

In order to promote consistency within the orga-
nization, the court and the probation organization
collaboratively should establish general criteria for
expansion of reports. These criteria should make
constant discussion of format changes unnecessary.
The guidelines should be in writing and should be
reviewed regularly. However, these guidelines
should not prohibit discussions of report format ad-
justments in particular cases.

9. Data presented in the presentence report should
be verified; unverified information should be identi-
fied as such.

Commentary

It is essential that verified and unsubstantiated
data be identified in presentence reports. Too great
a risk is presented to the community, the probation
organization and the offender when unverified data
are co-mingled with verified data. Rumors, allega-
tions, second-hand and unverified data, if included
at all in reports, must be clearly identified as such.

Some of the data collected by the probation or-
ganization will be “secondary” data—developed
originally by some other organization. There must
be attempts to verify the accuracy of secondary
data and equal efforts to insure that primary data-—
that collected by the organization itself—are accu-




rate. Sources and procedures which tend to yield
erroneous data should be eliminated. Written poli-
cies and guidelines and supervision will reduce
many errors.

10, Presentence reports should contain those data
which are relevant to judicial dispositional decision-
making., “Nice to know” information should not be
included in presentence reports. The information pro-
vided the court both in terms of format and detail
should be tailored to meet the sentencing alternatives
available,

Commentary

Regardless of report format, the data in the pre-
sentence report must be of a “need to know” vari-
ety. The determination of “need to know” data
may best be made by the court in collaboration
with the probation organization. Long reports with
irrelevant data are not utilized; they waste valuable
resources in preparation and review. The amount
of data “needed” may vary by the sentencing alter-
natives available.

The Cover Sheet

11, One standardized cover sheet (or face sheet)
should be designed by the criminal justice jurisdic-
tion, It should contain a minimum amount of data—
primarily information for identification or quick ref-
erence such as docket number, offense and date of
sentencing. The Jata included should be agreed upon
by the court and the probation organization. The
cover sheet is not a substitute for the presentence
report; cover sheet data generally should not be re-
peated in th_e report itself.

Commentary

The cover sheet, which should be limited to one
page, is an excellent location for supplemental data
such as social security number, law enforcement
agency identification numbers, date of birth, etc.
These identificatior. data insure that case files, in-
formation and persons are properly matched. The
cover sheet should be factual and complete as of
the dafe of its submission to the court.

In developing a cover sheet, the agency should
consider data processing potential in the jurisdic-
tion and design the sheet to facilitate the removal
of data for computer-based operations.

12. The probation officer should make a recommen-
dation for or against probation to the court in every

case. The recommendation should be in accord with
general probation organization guidelines and policy.

Commentary

The probation officer, through the presentence

investigation and report process, should be able to
offer some particularly useful insights about the
various sentencing alternatives as they relate to
community safety, the probability of continuing
criminal behavior, and offender needs and available
resources. Accordingly, the officer should make a
recommendation to the court regarding the grant-
ing or denial of probation. The recommendation
should be consistent with recommendations made
in similar cases and be in accord with general pro-
bation organization guidelines. Disparities in rec-
ommendations contribute to disparities in sentenc-
ing. Recommendations that differ substantially
from organizational policy should be fully justified
and reviewed with supervisors.
13. The probation organization guidelines for presen-
tence report recommendations should discourage im-
prisonment and encourage probation as the recom-
mended disposition providing that community safety
is not endangered, that supervision will enhance com-
munity protection, and that the offender is in need of
correctional programming which can be provided
most effectively in the community.

Commentary

Probation is an appropriate disposition providing

that the safety of the community is not endangered
and that programs available in the community can
meet identified needs of the offender. Judgments
about these factors must evolve from presentence
investigations and reports and should be expressed
in the recommendation.
14, When the probation organization recommends to
the sentencing court that probation be granted a con-
victed offender, it should be with the understanding
that probation is a sentencing disposition which
places an offender in the community under supervi-
sion,

Commentary

The purose of probation supervision is to protect
the community and reduce the probability of con-
tinued criminal behavior on the part of the proba-
tioner. Supervision must provide effective monitor-
ing of and service to probationers, but public safety
is paramount. The types and intensities of supervi-
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sion to provide community protection should be
tailored as should the utilization of community re-
sources to meet probationer needs.

15, In making a recommendation for or against pro-
bation, the probation organization should not be in-
fluenced by plea or sentence bargaining commit-
ments.

Commentary

The presentence report should contain an objec-
tive assessment and impartial evaluation of the of-
fender; the recommendation for or against proba-
tion should reflect the best professional judgment
of probation personnel. The evaluation and recom-
mendation should not be constrained by formal or
informal agreements entered into by other person-
nel in the criminal justice system relating to plea or
sentence bargaining. To allow such agreements to
influence the report is to corrupt the objective fact-
finding purpose of presentence activity.

The Conditions of Probation

16. The conditions of probation should be definite,
few in number, realistic, and phrased in positive,
rather than negative terms. The conditions are nei-
ther vague nor ambiguous.

Commentary

The conditions of probation are the standards for
probationer behavior in the community. These
standards must be clear, positive, equitable, realistic
and few in number. To expect compliance with
vague, tenuous and unrealistic conditions is itself
unrealistic and jeopardizes the possibility of suc-
cessful probationer adjustment. The probationer
has a right to know what is expected of him.

The conditions of probation should be reviewed

with all staff members so there is consistency in ap-
plication and equity for all probationers. Conditions
of probation should be developed to collaboration
with the court.
17. As part of a presentence repert recommendation
for probation, the probation officer should identify
the need for special conditions of probation, if any,
and recommend that these special conditions be ap-
pended to the conditions of probation.

Commentary

In addition to those general conditions of proba-
tion which are applicable to all probationers, possi-
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ble special conditions should be identified during
the presentence investigation and recommended to
the court. If it appears that these additional condi-
tions will enhance public safety or increase the
probability of a successful community adjustment,
they should be appended by the court to the gener-
al conditions. Special conditions should be tailored
to individual probationers.

Written policies about special conditions should
be developed collaboratively by the probation or-
ganization and the court and should be reviewed
regularly.

A Plen fer Probation Supervision

18. A plan for supervision of individuals selected for
probation should be developed during the presen-
tence investigation and included as part of the pre-
sentence report.

Commentary

The appropriate time to develop a plan for a

possible period of probation is during the presen-
tence investigation. Should probation be granted, a
plan will be available on the first day of supervi-
sion. The plan, which should include such basic
considerations as employment, residence, educa-
tion, and so on, should be developed with the de-
fendant during the investigation. The plan must be
realistic in that the goals set with the probationer
are attainable and the resources required are avail-
able or are capable of being developed. The proba-
tion plan identifies that which should be done by
stating probation objectives; it also identifies the
means for achievement of objectives. Plans help
eliminate ad hoc supervision practice.
19. During the presentence investigation, special at-
tention should be given to seeking inmovative alterna-
tives to traditional sentencing dispositions of proba-
tion, jail or imprisonment. Attention also shouid be
directed to finding or generating resources which
permit individualized probation supervision programs
to be ufilized if probation is ordered by the sentenc-
ing court,

Commeniary

The traditional dispositions in the adult courts
are probation, confinement in a local facility or
confinement in a state correctional institution or a
combination of these. It is important to seek other
alternatives which will permit the tailoring of a




court disposition to the protection of the communi-
ty and the needs of the offender. The appropriate
time to search for alternatives is during the presen-
tence investigation; innor-ation and creativity are to
be encouraged. The use of alternatives such as half-
way houses, detoxification centers, civil addict
commitment programs, self-help groups, public ser-
vice projects and/or restitution to victims and rep-
aration to the general public may be appropriate.

€. Summary

This chapter adopts the position that the primary
purpose of the presentence report is to provide the
sentencing court with relevant and accurate data so
that the court may select the most appropriate sen-
tencing alternative comnsidering both community
safety and a reduction in the probability of contin-
ued criminal behavior on the part of the convicted
offender. Building upon this premise, the data re-
quired to make decisions should be identified by
the decision-maker—the court—in collaboration
with its investigative arm, the probation organiza-
tion, and other criminal justice agencies, primarily
correctional. Inasmuch as different jurisdictions
may have different criteria for decision-making, it
is appropriate for different presentence report de-
signs to be utilized. However, all designs should be
a conscious and deliberate response to the identifi-
cation of data requirements for decision-making.
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Jurisdictions designing presentence reports are
encouraged to utilize a modular approach and to
follow a two-step process: a) identification of broad
subject areas of information and b) determination
of the level of detail required within those broad
subject areas. Appendix C provides examples of
both subject areas and levels of detail. Individual
jurisdictions should make additions, modifications,
and/or deletions to the examples given.

It is recommended that each jurisdiction design a
standard report and establish guidelines which
allow for expansion of that report when circum-
stances so dictate. Expansion should entail either
use of a more extensive report (in subject areas
and/or levels of detail) or addition of modules on
an ad hoc basis after consultation between the
court and probation orgaunization. It is urged that
the standard report be “short” and capable of being
expanded rather than “long” and capable of being
reduced.

Further, to the extent resources are or can be
made- available, as presentence report on all con-
victed offenders is recommended. Varying presen-
tence report designs should be utilized for different
types of offenses and/or offenders, as predeter-
mined by collaborative efforts within the criminal
justice community. Finally, it is strongly suggested
that the cover sheet contain primarily reference or
identification data and that its length and content
be minimal rather than extensive and all-inclusive.
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CHAPTER V. PRESCRIPTIONS: THE PRESENTENCE ENVIRONMENT

The presentence investigation and subsequent
preparation of a presentence report are not activi-
ties conducted in isolation from a larger probation-
corrections-criminal justice environment. Presen-
tence activities arc impacted by a variety of forces
in this non-presentence environment including soci-
etal changes, divergent and sometimes transient
philosophies about criminal justice in general and
corrections in particular, political and economic
considerations, legal decisions, organizational, ad-
ministrative, management and decision-making ar-
rangements, and the like. These many forces, not
always visible, often impact upon presentence ac-
tivities of probation organizations in subtle, but sig-
nificant ways.

The purpose of this chapter is to provide a limit-
ed number of general prescriptions not directly re-
lated to the content and format of the presentence
report. Grouped more or less homogeneously,
these prescriptions are a direct response to specific
concerns surfaced by some correctional administra-
tors who responded to the presentence activity
survey described in Chapter Three. It is certainly
true that many of these prescriptions are
“obvious,” such as the need to have the probation
organization free from political influence and to
have adequate resources. It is equally true that the
regularity with which these subjects were surfaced
by administrators suggest some real constraints in
practice. These prescriptions were designed to be
responsive to expressed concerns of probation ad-
ministrators; some may be controversial, others
may be decided by judicial decisions, but all are
relevant because presentence practice may be sig-
nificantly impacted by their adoption or rejection.

Although not explicitly atiributed, some of these
prescriptions were drawn from the National Advi-
sory Commission on Criminal Justice Standards and
Goals, while others were selected from draft stan-
dards prepared for the Commission on Accredita-
tion for Corrections. Finally, some were extracted
from standard operating procedures (SOP’s) pro-
vided by correctional administrators as part of their
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response to the presentence activity survey de-
scribed in Chapter Three.

Purpose of the Presentence Report

20. The primary purpose of the presentemce report
should be to provide the sentencing court with rel-
evant and accurate data in g timely fashion so thet it
may select the most appropriate septencing alterna-
tive,

Commentary

Although use of the report for the sentencing de-
cision is paramount, its potential use by other agen-
cies in the correctional systemn should be recog-
nized. These other potential uses may be factors in
determining the content and format of the report;
but the primary purpose of meeting judicial sen-
tencing needs is not subordinated to them.

Cases Requiring Presentence Reports

21. A presente.ce report should be prepared by the
probation organization and presemted fo the court in
every case in which there is a potertial sentencing
disposition involving incarceration for one year or
longer.

Commentary

The loss of freedom through a sentence of con-
finement is a most severe sanction. To insure that
the decision to select the confinement alternative is
most appropriate, it is essential that the sentencing
court have accurate, complete and relevant data in
all cases in which sentences in excess of one year
are possible. The one year time frame is arbitrary: a
30 day sentence to confinement is significant. As
resources become available, presentence reports
should be prepared in other cases in which confine-
ment is an alternative. The presentence report may
become both a legal record and a portrait of the
offender.

22. For cases other than those involving incarcer-
ation, the court should have discretion fo request
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that the probation organization prepare and present
a presentence report to the court.

Commentary

*

It is essential that the court have the authority to
order a presentence investigation and report in any
case if it will enhance the selection of that sentence
which best serves to protect the community and
meet the needs of the offender.

Resources

23. All sentencing courts shounld be provided with
probation resources which permit accomplishment of
presentence investigations and written reports,

Commentary

Sentencing courts must have probation resources
which permit presentence investigations and writ-
ten reports, These investigations provide relevant
and accurate information for the critical sentencing
decisions which can so significantly impact upon
the community and the offender.

24, An adeqguate number of qualified probation staff
or proportion of staff time should be assigned to the
presentence function,

Commentary

Regardless of how the probation organization is
structured to carry out the investigation function,
the personnel assigned to that function must be
adequate in number and qualified by ability, inter-
est and training. “Adequate” staff is defined in
terms of productivity standards developed by the
probation organization. Investigations and reports
should be assigned equitably in the interest of fair-
ness, maintenance of morale, productivity and qual-
ity of work. Continuous training and supervision
will insure high performance in the investigation
function.

25, Adequate support staff and related resources
should be allocated to the presentence function.

Commentary

Sufficient auxiliary staff—clerks, typists, volun-
teers, paraprofessionals—must be available to sup-
port the investigation and report functions. “Ade-
quate” is defined in terms of performance standards
rather than precise numbers. Equipment such as
typewriters and dictating equipment and related

supplies must also be available to support the func-
tions.

26, The probation organization should have a space
management program which insures adeguate facili-
ties for all of its operations.

Commentary

The purpose of the space management program
is to enhance delivery of services to the courts and
probationers. An annual review of space require-
ments should consider manpower, equipment, func-
tions, adequacy of current space, location, privacy,
safety and other related matters. Particular atten-
tion should be given to enhancing communication
between and among probation staff, subjects of pre-
sentence investigations, probationers, and others.
27. The facilities and the space management program
of the probation organization should insure that pre-
sentence activities are conducted at locations that
are readily accessibie to the subjects of these activi-
ties.

Commentary

The location of space for presentence activities
may be at sites other than in court houses and simi-
lar public facilities. Convenience, access to trans-
portation, community orientation and a general en-
hancing of operations are significant considerations.
28. Probation personnel should be reimbursed for all
necessary expenses incurred in the performance of
their duties.

Commentary

Probation personnel must be reimbursed for their
actual and necessary expenses incurred in the line
of duty. The budget process at the beginning of the
year and supervision of the budget during the year
should insure that adequate funds are available.

Organization and Administration

29, The operations of the probation organization
should be free from improper political influence.

Commentary

Improper political influence from within or out-
side the organization must not be allowed to
impact upon organizational decision-making relat-
ing to either probation personnel or offenders/pro-
bationers. Political intrigue will do irreparable
damage to the agency by eroding public confi-
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dence and, further, wiil prohibit the development
of a professional probation erganization.”

30. Responsibilities and functions of the probation
organization should be specified by statute, rules of
the court, the parent correctional agency or, in their
absence, by the organization itself,

Commentary

A. probation organization may best achieve its

goals and cobjectives when responsibiiities and func-
tions are articulated clearly either by its parent
agency or by statute. Uncertain or vague responsi-
bilities and functions will binder both individual
and organizational effectiveness and result in a loss
of understanding and support from criminal justice
and nonjustice agencies and the general public.
Sound management principles such as management
by objectives cannot be initiated if the objectives
are tepuots and ill-defined.
31. The authority and responsibilities of the adminis-
trater of the probation organization should be speci-
fied by statute, rules of the court, the parent correc-
tional agency or, in their absence, by the crganiza-
tion itself,

Commentary

Just as it is essential that probation organization

functions and responsibilities are clearly defined, so
too is it essential that the authority of the adminis-
trator and the responsibilities given him are de-
fined_ Y eadership of the probation organization
cannot evolve or be maintained if the roles and re-
sponsibilities of the administrator are unclear. A
clear definition of roles and responsibilities also
provides guidance for probation operations and po-
tential for evaluation of performance.
32. The administrator of the probation organization
ultimately should be held responsible for all that his
organization does or fails to do. This responsibility
cannot be delegated to subordinates.

Commentary

The administrator alone is responsible for that
which his organization does or fails t¢ do. He
meets this challenge by orgaaizing his agency, pro-
viding direction and supervision, policy determina-
tion and planning, control and inspection, and de-
velopment of personnel. He must manage his re-
sources to meet goals and objectives.
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Goals and Objectives

33. The administrator of the probation organization
should be responsible for coordinating the develop-
ment and formulating the goals of the organization,
establishing policies and priorities related to them,
and translating the goals into measurable objectives
for accomplishment by probation staff,

Commentary

A basic requirement of the probation administra-

tor is the balancing of organizational goals and ob-
jectives with the resources available. There are
seldom surplus resources available (personnel, time,
dollars, etc.). To use resources wisely, the adminis-
trator must translate broad organizational goals
into more specific objectives which are then priori-
tized for accomplishment by staff. Without priori-
tized goals and objectives, the organization will be
without focus, continuity or consistency. Articula-
tion of priorities not only serves the organization,
but also provides “external” benefits by informing
criminal justice and non-justice agencies and the
public of probation goals and objectives. It is essen-
ilal that the administration obtain inputs about
goals, objectives and techniques for achieving them
from his staff, the courts, the criminal justice agen-
cies, and the community.
34, Al operations of the probation organization
should he sssessed for resuits by the administrator of
the organization or his designated represemtatives.
Assessments should be done through inspections and
reviews of policies, procedures and data.

Commentary

Timely and periodic assessment of the perfor-

mance of the organization assures the administrator
that all standards (organizational, management,
programmatic, etc.) are being applied and met.
This internal administrative assessment process
should exist apart from any external or ongoing
audit conducted by other agencies.
35. Assignments and dutics in the probation orgami-
zation should carry with them the commensurate au-
thovity to fulfill the responsibilities. Persons in the
prebation organization to whom authority is delegat-
ed should be held accountable both for the use made
of it and for the failure to use if.
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Commentary

Assignments and duties cannot be achieved and
fulfilled and personnel cannot be held accountable
for their accomplishment unless they are autho-
rized to use and manage resources of the probation
organization, Authority and responsibility are in-
separable in practice. Authority is delegated by the
probation administrator to his subordinates so that
organizational objectives may be accomplished.
This authority must neither be abused nor inter-
preted to extend beyond that which is required by
the specific assignment. Conversely, the failure to
use authority and the subsequent failure to achieve
organizational objectives cannot be condoned.

36, Tasks, similar or related in purpose, process,
method, geographic location or clientele, should be
gronped fogether in the probation organization in
one or more units under the control of one person.

Commentary

To facilitate the assignment and accomplishment
of tasks, the tasks should be divided according to
time, place of performance and level of authority
needed in their accomplishment. A probation orga-
nization will have diverse goals and objectives. Ef-
ficiency and effective utilization of resources re-
quire that similar duties or tasks be consolidated
under the conirol of one person.

37. Specialized units should be created in the proba-
tion orgsnization only when overail capability would
be increased significantly.

Commentary

It is not practical to create a specialized unit in
the probation organization for every conceivable
function. Indeed, too much specialization may
result in indifference to overall organizational goals
and objectives. Specialized units should be created
only if the management of resources and accom-
plishment of objectives would be enhanced. Spe-
cialized units must be needed, contribute to objec-
tives, and assist in meeting established priorities.
The continued existence of specialized units should
be assessed regularly and terminated when the
units no longer contribute to goals and objectives.
38. The span of control of a supervisor in the proba-
tion organization should be large enough to provide
cost effective supervision; however, it should not be

so large that the supervisor cannot manage the units
or personnel under his direct control,

Commentary

Depending in large measure upon the size of the
probation organization and the responsibilities as-
signed to i, it may be necessary to add supervisors
to the organization to insure that all objectives are
being met effectively and efficiently.

39, Effective supervison should be provided for every
member of the probation organization and for every
function or activity.

Commentary

To insure that agency objectives are being met,
it is essential that every individual, function and ac-
tivity in the organization be supervised. Organiza-
tions neither manage nor administer themselves.

40, The probation organization should have legal
counsel available,

Commentary

The probation organization operates within a

legal framework. Legal staff must be available for
timely consultation on a wide range of issues to
insure that the public, the agency and the proba-
tioner are afforded the legal protection to which
they are entitled. It is not essential that counsel be
a staff member of the organization.
41, The probation organization should have a public
information/relations program which includes the de-
velopment and distribution of information about the
department, its philosophy and operations.

Commentary

- The probation organization will benefit from an
enlightened public and informed agencies within
and outside the criminal justice system. The organi-
zation should establish an information program
which insures that the probation organization and
its goals and objectives are known. The program
should address generalized information require-
ments and should provide for specific commentary
about newsworthy incidents. The program should
be proactive and geared to all segments of the
community from school groups to senior citizens.
The use of probation organization personnel to
give speeches, write reports, makzs media presenta-
tions, etc, should be encouraged. Opportunities to
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inform and educate other agencies and the public
should be welcomed.

The Management of Presentence
Activities

42. The administrator of the probation organization
should be responsibie for the organization and man-
agement of the investigation and reporting functions
so as to effectively and efficiently provide presen-
tence services to the court.

Commentary

The investigation function is dependent upon the

organization and system established to perform it.
Investigations and reports comprise a significant
amount of total probation activity. Where demands
for investigations are great, it may be more effi-
cient and effective to provide for a substructure
within the organization with a separate responsibii-
ity for the function. When investigation require-
ments are low, consolidation of the investigation
and supervision functions may be practical. In
either case, responsibility for the investigation func-
tion should be assigned to a member of the staff at
the administrative level. A logical, orderly and ex-
peditious work flow from assignment of a require~
ment for an investigation to completion and deliv-
ery of the report to the court is required.
43, The adminisirator of the probation organization
should insure that appropriate priority is assigned to
the timely completion of presentence investigations
and reports with minimal adverse effect upon the de-
livery of other probation services.

Commeniary

The expeditious completion of presentence inves-
tigations and reports is a high priority. Inordinate
periods of detention for offenders awaiting sentence
are not in the best interests of justice. Special atten-
tion must be given to meeting court scheduled sen-
tencing dates while also meeting other probation
requirements. Other functions, supervision, for ex-
ample, cannot be neglected. Probation management
must schedule completion dates for reports so as to
organize the total workload most effectively. A
presentence investigation and report preparation
should not exceed three weeks in general or two
weeks for offenders in custody. These time frames,
however, must always consider the nature of the
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offense, complexity of the offender’s circumstances,
possible dispositions, availability of prior reports
and the fact that the reports must be delivered to
the court in time for review and analysis.

44, The probation organization, not the individual
probation officer, should be held accountable for the
conduct of presentence investigations, preparation of
reports, and selection of sentencing recommendations
for the court, Written guidelines should be provided
the probation staff for the conduct of presentence in-
vestigations, preparation of reports, and selection of
sentencing recommendations for the court, A clear
policy indicating who signs the presenience report
should be articulated.

Commentary

Although individual probation officers conduct

investigations, prepare reports and select sentenc-
ing recommendations, they do so in the name of
the probation organization. As such, the officers
must operate within general guidelines and policies
of the organization. It is essential that the quality of
investigations and reports be high and that dispari-
ties in recommendations be minimal. Written guide-
lines should be developed in collaboration with the
court and reviewed regularly.
45, The conduct of presentence investigations, report
prepa-ation and selection of sentencing recommenda-
tions {ar the court should be subject to ongoing su~
pervision »>2 veview by the administrator of the pro-
bation organwation,

Commentary

As is the case with every probation function, the

administrator of the probation organization or his
delegated representative must provide supervision
and review of operations. The fact that clearly de-
fined policies exist in the organization does not
Iessen the requirement for supervision. Supervision
insures quality control of the probation process.
46, The probation organization should insure that ef-
fective coordination and communication exist with
agencies in the criminal justice system sund with
other public and private agencies and organizations
which can impact upon the organization’s delivery of
services to the court and to probationers. These
agencies and organizations include but are not limit-
ed to labor unioms, churches, schools, civic groups,
social fervice agencies, and employment services,




Commentary

Clearly, the probation organization does not op-

erate within a vacuum; rather, it is closely tied to
other justice and non-justice agencies and the com-
munity. The delivery of services is closely related
to the understanding and good will of other agen-
cies. Communication networks must therefore be
established with them. It is important that organi-
zational linkages include criminal justice councils,
planning uvnits, comununity councils and the like.
47. In those cases where confinement of the adjudi-
cated offender or special community treatment is or-
dered, probation organization procedures should
insure the timely transmittal of presentence report
data to the institution or community trestment
agency.

Commentary

In those instances in which the offender is sen-
tenced to confinement or community treatment is
ordered, presentence materials should be provided
to the receiving institution to assist in its classifica-
tion process. Written guidelines, developed in col-
laboration with agencies receiving committed of-
fenders, should be available and should cover such
matters as method and timing of transmittal of doc-
uments.

Timing for Investigations and Reperis

48, A presentence (or predisposition) investigation
should pot be conducted nor a presentence report
prepared until the defendant has been adjudicated
guilty of an offense unless the three following condi-
tions exist: 1) the defendant, on advice of counsel,
has consented to allow the investigation to proceed
before adjudication; 2) the defendant is incarcerated
pending trial; and 3) adequate precautions are taken
to assure that information disclosed during the pre-
sentence investigation does not come to the attention
of the prosecution, the court or the jury prior te ad-
judication.

Commentary

The conduct of a presentence investigation and
completion of a report prior to adjudication of the
charges appear to be unnecessary. At an absolute
minimum, however, the conditions of consent, con-
finement and adequate precautions against disclo-
sure must be met prior to pre-adjudication investi-
gations and reports. This pre-adjudication process

should be used only under exceptional circum-
stances, for findings of not guilty mean a waste of
resources; compromise of information is always
possible; and other alternatives exist for removing a
defendant from pre-adjudication confinement.

49, The probation organization should be given suffi-
cient time by the court to conduct an adequate pre-
sentence investigation and prepare an appropriate
report.

Commentary

If presentence reports are to provide relevant

and verified data to the courts to assist in judicial
decision-making, it is essential that adequate time
be available for the investigation and report writing
function. Although precise time frames cannot be
identified, a target of three weeks for non-confined
offenders appears reasonable; 2 maximum of two
weeks may be appropriate for offenders in custody.
In seiting time {rames, consideration must be given
to the type and format of the report, the nature of
the offense, sentencing options available to the
courts, etc. Time frames for investigations and re-
ports should be developed in collaboration with the
courts,
50, The presenience report should be submitted fo
the court for review and evaluation well in advance
of the date set for sentencing., The probation officer
and/ox an appropriate supervisor should be available
to discuss the report with the sentencing judge in
chambers,

Commeniury

The presentence report must be delivered to the
court in sufficient time for review and evaluation.
Preparation of quality reports is irrelevant if the
court does not have sufficient time to read and
assess the document and perhaps discuss it with
probation staff. A minimum of two full days is seen
as essential for the court’s review, but this general-
ized time frame must be adjusted to judicial sched-
ules and workloads. The probation officer and/or
his supervisor should be available to discuss the
report with the sentencing judge. The purposes of
such a meeting include insuring that the report is
complete and accurate and that the court under-
stands fuily the data presented.

The Use of Non-Professionals

51. The probation organization should use staff other
than probation officers to collect basic, factnal infor-
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mation during the presentence investigation, thus
freeing the officers from routine investigative func-
tions and permitting them to use their skills more
appropriately.

Commentary

Some of the factual data required in an investiga-

tion and for the presentence report may be collect-
ed by non-professional staff, thus freeing the proba-
iion offtcer to use his skills in such non-routine
matters as interpretation of data and development
of a probation plan. Examples of data which may
be collected readily by non-professionals are school
records, prior employment verification, etc.
52. Probation officers should be released from rou-
tine clerical and recordkeeping duties through the as-
signment of clerical personnel, paraprofessionals and
volunteers,

Commentary

There are many tasks which may be completed
by other than professional personnel. Probation of-
ficers should be relieved from routine functions in
order that they may utilize their particular skills
most effectively. The freeing of professional per-
sonnel from non-professional functions comserves
resources, increases job satisfaction and overall
productivity. Training must be made available to
non-professionals to insure that newly acquired
duties can be accomplished; supervision is required
to insure that they are accomplished.

Confidentiality

53. Sentencing courts should have procedures to
inform the dcfendant of the basis for the sentence
imposed and afford him the opportunity to challenge
it. These precedures insure that the defendant and
counsel are, at a minimum, advised generally of the
factual contents of the report.

Commentary

Fairness to the defendant dictates that he be ad-
vised of the basis for the sentence imposed and be
given am opportunity to challenge the sentence.
Since the court’s decision-making at least in part
will be influenced by the contents of the presen-
tence report, the court should be prepared to sum-
marize the factual contents of the report. The court
should also consider summarizing the evaluation
and recommendation of the probation officer. The
identity of persons providing data about the offend-
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er to the probation organization should be protect-
ed.

54. Sentencing courts should have the discretionary
power to permit inspection of the presenfence report
by the defendant and his counsel, the prosecution,
and others who have a legitimate and proper interest
in its contents.

Commentary

Examination of the presentence report should be
permitied by the court in those instances where
there is a conflict about factual data and where
fairness to the defendant warrants full disclosure.
Even here, particular attention must be given to
the problem of identification of sources of data.
The probation organization and the courts should
collaboratively establish policy about disclosure of
sources of data. The policy should be in writing
and reviewed regularly.

Case Recerds

55. The probation organization should have written
policies and procedures conceraing case record man-
agement.

Commentary

Case records play an important role in planning,
implementing and evaluating programs in the pro-
bation organization. The orderly recording, man-
agement and maintenance of data increase the effi-
ciency and effectiveness of service delivery to the
courts and probationers. Case records are a major
comiponent of the administration and delivery of
services. These records are essential for sound deci-
sion-making and serve as the memory system of the
organization. There must be policies to control the
establishment, utilization, content, privacy, securi-
ty, preservation, and timely destruction of case re-
cords.

56. The probation eorganization should maintain a
single master index system identifying active, inac-
tive, transferred and destroyed case records.

Commentary

A single master index identifying all case records
is an important management tool. It should be cen-
trally located for easy accessibility and include
identification data such as name, date of birth, case
number, disposition of file if not available, etc. For
probation organizations with branch offices, a sepa-




rate file for active branch office cases is appropri-
ate.

57. The probation organization should insure that the
confents of case records are appropriately separated
and identified according to an established format,

Commentary

The standardization of case files leads to efficien-

cy and effectiveness. A logical sequence for filing
would be intake data, legal documents, the presen-
tence report, and supervision history. Case records
management is improved by training professional
and clerical personnel.
58, The confidentiality of presentemce reports and
case records should be safeguarded from unautho-
rized and improper disclosure, Written procedures
should be developed to prevent unauthorized disclo-
sure.

Commentary

The issue of confidentiality extends beyond the
courtroom: it must permeate the entire investiga-
tion and report process from receipt of the case for
investigation through final destruction of docu-
ments. Information about cases should not be dis-
cussed openiy and files and records should not be
left unattended or be given to persons who do not
have a proper and legitimate interest in the case.
Concern and action to prevent compromise of in-
formation is essential,

59. The probation organization should have policies
concerning the security of, accessibility to, and de-
struction of case records.

Commentary

Case records must be located so that they are ac-
cessible to the staff members who use them. Re-
cords must be safeguarded from unauthorized dis-
closure, locked when not under supervision to pre-
vent unauthorized access. A clear written policy
relating to destruction of case records should be es-
tablished in collaboration with the courts.

60, The probation organization should insure that the
materials and equipment utilized for the maintenance
of case records are efficient and economical,

Commentary

The costs of processing and storing probation re-
cords are such that controls are required. Purchase
of equipment or supplies for processing and storage
should be related to anticipated needs; an equip-
ment inventory should be maintained. Files must be

protected against fire, theft, water damage, etc.
The location of files should facilitate work flow.

Standard Operating Procedures

61, The administrator of the probation organization
shorld be responsible for the development and main-
tenance of an administrative manual or “standard
operating procedure.” The manual should be avail-
able to all staff and include the rules, regulations,
policies and procedures which govern a) the conduct
of probation operations and b) staff activities and be-
havior,

Commentary

The probation organization should have a single
source for its established policies and procedures; it
must be available to all personnel to facilitate con-
sistency in organizational operations. The efficient
management of resources is enhanced when all per-
sonnel understand how operations are to be con-
ducted and have availabje to them expectations of
personal behavior and definitions of organizational
activities. The manual should be divided into at
least two parts: a) conduct of operations (Exam-
ples: case recording, report writing, presentence ac-
tivities) and b) staff behavior (Examples: client rela-
tions, media contacts, employee benefits). The
manual should leave little doubt as to what is ex-
pected in the organization, although some consider-
able individual discretion must be allowed. The
manual is also useful in explaining the probation or-
ganization to other public and private organiza-
tions.

62. All policies and procedures of the probation or-
ganization should be written and be reviewed at least
annually, or more frequently, as appropriate,

Commentary

The functions and roles of the probation organi-
zation do not remain static. Thus, all policies and
procedures should be reviewed at least annually to
insure that the organization is meeting its goals and
objectives efficiently and effectively, and that re-
sources are being utilized properly. Changes in
policies and procedures should be reflected in the
administrative manual for all personnel must have
access to current requirements. The use of a loose
leaf binder will facilitate the maintenance of an up-
to-date policies and procedures file.
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63. Policies and procedures of the probation organi-
zation should be known by employees and controls
should be established to insure compliance,

Commentary

Rules and regulations, policies and procedures, in
part developed by staff and always known to them
through staff meetings, training, and administrative
manuals, must be followed. Failure to comply with
organizational policy and regulation may reason-
ably be expected to result in adverse consequences
to the organization and the individual. Compliance
provides consistency and equity; supervision is es-
sential.

A Code of Ethics

64. The probaiion organization should have a code of
ethics developed by those personnei who are subject
to its provisions.

Commentary

A code of ethics, serving to guide the profession-
al and personal behavior of probation organization
personnel, should be stated in a positive manner and
be general in nature. The code should stress com-
mitment to the community, the public service, the
criminal justice system and the dignity of individ-
uals, It should emphasize also such personal char-
acteristics as integrity, objectivity, and professional-
ism.

There is a difference between organizational
policies and procedures and a code of ethics. For
example, organizational policy appropriately would
prohibit the accepting of a gift or gratuity or en-
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_ gaging in personal business transactions with a pro-

bationer or his immediate family; a code of ethics
would address the larger concern of conflict of in-
terest generally.

Summary

Reviewers of these prescriptions should note that
they are presented in response to specific concerns
raised by some probation administrators in the
course of the presentence activity survey described
earlier. As such, they should not be considered as
the complete list of prescriptions impacting upon
presentence activity. Probation administrators and
organizations seeking more complete prescriptions
and standards for probation in general and presen-
tence activity in particular should closely follow
the development of total probation standards by
the Commission on Accreditation for Corrections.

The prescripiions in this chapter are deliberately
general in nature, for it is certain that there are re-
quirements for modification to meet specific proba-
tion organization needs. Clearly, the administrative
location of the probation organization within the
criminal justice system, the types of services re-
quired by legislation and policy, organization, size,
traditions and other concerns will influence the tai-

Joring of these broad prescriptions to meet explicit

needs. But while modification of general prescrip-
tions to meet specific organizational needs is com-
pletely appropriate, the-acceptance or rejection of
these and/or similar standards will impact signifi-
cantly upon the presentence investigation and
report.
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CHAPTER Vi. EPILOGUE

The focus of this Prescriptive Package has been
upon the presentence investigation and report with
additional attention given the organizational envi-
ronment in which presentence activities are con-
ducted. In reviewing the history of presentence
report usage, one immediately finds that a report to
the court has been part of the probation heritage
for 100 years-——from the very inception of proba-
tion in the United States. Over these 100 years, and
with considerable impetus generated by the emer-
gence of the juvenile court movement, the presen-
tence report has taken on a longitudinal stance
with an emphasis almost exclusively upon the evo-
lution of a personality from birth through current
offense. This longitudinal perspective, seeking to
identify and explain those factors which propelled
an individual into criminal or delinquent behavior,
generated the collection of an array of data: this, in
part, the result of different perceptions of the
causes of crime and delinquency. There was a data
explosion and reports became longer—and
longer-—as though somehow the plethora of infor-
mation itself would explain criminality and enable
judicial and correctional decision-makers to make
wiser judgments. Reports became more eloquent
than useful as probation officers found that report
writing matched their intellectual and cultural
background more closely than supervision efforts
in communities that were often foreign to them.
Then too, reports had deadliness for preparation
and presentation, and they were more visible to su-
pervisors who made personnel decisions.

The presentence report survey described in
Chapter Three documents rather clearly the di-
verse formats being utilized and data being collect-
ed nationwide. The fallout from the data collection
explosion of the early years of presentence report
usage remains as a residue of enormous disparity in
presentence practice. In some jurisdictions, there is
reliance upon a biographical narrative of a dozen

or more single spaced typed pages; in others, there
is the utilization of a simple check list or “fill-in-
the-blank” forms. In most jurisdictions, there is
continuity in format and data from year to year
without review as to whether either format or data
are relevant currently; tradition seems to be an un-
challenged idol. To the extent the survey of pre-
sentence practice portrays conventional wisdom, it
is an uneven and tradition-oriented wisdom.

This Prescriptive Package has been developed
against some very basic assumptions. To the extent
the reader is at ease with these assumptions, the
package may be relevant; to the extent the assump-
tions are seen as invalid or inappropriate, the pre-
scriptions may be rejected and arguments that they
were reviewed and “approved” by two separate
panels of nationally recognized authorities will be
of small comfort indeed. The primary postulates
are that data and decisions ought to be refated; that
although the presentence report may be utilized by
a variety of criminal justice agencies, its primary
purpose is to assist the court select the most appro-
priate sentencing alternative; that individual juris-
dictions will have unique requirements for format
and content and that reports unique to those juris-
dictions are appropriate; that the modular construc-
tion of reports—starting with a simple format and
some very basic data, to which is appended other
data as individual offense and/or offender war-
rant—represents the best utilization of scarce re-
sources; that presentence report designs should be
developed collegially by the criminal justice agen-
cies with probation and the judiciery leading the
way; that reports of some type should be presented
in as many cases as resources will permit and
where sentencing alternatives exist; and that re-
ports should .contain a recommendation for or
against probation and an achievable treatment plan
which places primary emphasis on community pro-
tection.

31




NOTES

1. Quoted from Robert M. Carter, Richard A. McGee and E.
Kim Nelson, Corrections in America, Philadelphia: J. B, Lip-
pincott Company, 1975, p. 170.

2, American Correctional Association, Manual of Correctional
Standards, Washington, D.C., 1966, p. 98.

3. Corrections in America, p. 170.

4, United Nations, Department of Social Affairs, Probation and
Related Measures, New York (Sales No.: 1951, IV.2), E/CN/
.5/230, 1951, pp. 15-26.

5. William Healy, “The Individual Study of the Young
Criminal,” Journal of the American Institute of Criminal Law
and Criminology 1 (May, 1910), pp. 50-51.

6. Division of Probation, Administrative Office of the United
States Courts, The Presentence Investigation Report, Washing~
ton, D.C.; U.S. Government Printing Office, 1965, p. 1.

7. William Healy, The Individual Delinquent, Boston: Little,
Brown and Company, 1915, pp. 8-48.

8. Bernard Flexner and Roger Baldwin, Juvenile Courts and Pro-
bation, New York: The Century Company, 1914, p. 48.

9. Mary E. Richmond, Social Diagnosis, New York: Russell Sage
Foundation, 1917, pp. 357-381.

10. Edwin J. Cooley, Probation and Delinquency, New York:
Thomas Nelson and Sons, 1927, pp. vii-ix, 323-324.

11. Frank Tannenbaum, Crime and the Community, Boston:
Ginn and Company, 1938, p. 463.

12. Helen Pigeon, Probation and Parole in Theory and Practice,
Newv York: National Probation Association, 1942.

13. Richard A. Chappell and Victor H. Evjen, The Presentence
Investigation Report, Washington, D.C.: Administrative Office
of the United States Courts, U.S. Government Printing Office,
1943.

14. Harry Elmer Barnes and Negley K. Teeters, New Horizons
in Criminology, New York: Prentice-Hall, 1943, p. 389.

15. American Correctional Association, Manual of Correctional
Standards, New York, 1946.

16. Williams v. New York, 337 U.S. 241 (1949).

17. Paul W. Tappan, Contemporary Correction, New York:
McGraw-Hill, 1951, and Pauline V, Young, Social Treatment
in Probation and Delinguency, New York: McGraw-Hill, 1952.

18. Paul W. Keve, The Probation Officer Investigates, Minneapo-
lis: University of Minnesota Press, 1960,

19. Division of Probation, Administrative Office of the United
States Courts, The Presentence Investigation Report, Washing-
ton, D.C.: U.S. Government Printing Office, 1965.

20, See Joseph D. Lohman, Albert Wahl and Robert M. Carter,
Reports of the San Francisco Project (mimeo), School of Crimi-
nology, University of California, Berkeley, 1963-1968.

21. See, for example, Robert M. Carter and Leslie T. Wilkins,
“Some Factors in Sentencing,” Journal of Criminal Law,
Criminology and Police Science, 58 (December 1967), pp. 503~
514,

32

22. The President's Commission on Law Enforcement and Ad-
ministration of Justice, Task Force Report; Corrections, Wash-
ington, D.C.: U.S. Government Printing Office, 1967, p. 19,

23. Ibid.

24. 1bid,

25. bid,, pp. 18-19.

26. Robert M. Carter, “An Alternative Presentence Report
Model,” Research Report, 2 (April 1969): State of Washington,
Olympia, pp. 9-19.

27. Division of Probativn, Administrative Office of the United
States Courts, “The Selective Presentence Investigation
Report,” Federal Probation, XXXVIII (December 1974), p. 47.

28. Ibid., pp. 47-48,

29. National Advisory Commission on Criminal Justice Stan-
dards and Goals, Corrections, Washington, D.C.: U.S. Govern-
ment Printing Office, 1973, p. 184.

30. For information on the Commission, contact the Commission
on Accreditation for Corrections, 6110 Exccutive Poulevard,
Suite 750, Rockville, Maryland 20852.

31. Task Force Report: Corrections, p. 19,

32, Corrections, p. 184

33. Probation and Parole in Theory and Practice, pp. 261263,

34. Ibid., p. 261.

38, Manual of Correctional Standards, 1966, p. 106,

36, National Council on Crime and Delinquency, Standard Pro-
bation and Parcle Act, 1955. Quoted from Law Enforcement
Assistance Administration, U.S. Department of Justice, Com-
pendium of Model Correctional Legislation and Standards,
Washington, D.C.: U.S. Government Printing Office, 1975, p.
111-33.

37. The President’s Commission on Law Enforcement and Ad-

" minisiration of Justice, Task Force Report: The Courts, Wash-
ington, D.C.: U.S. Government Printing Office, 1967, p. 18.

38. Tasl: Force Report: Correctivns, pp. 18-19.

39, President’s Commission on Law Enforcement and Adminis-
tration of Justice, The Challenge of Crime in a Free Society,
Washington, D.C.: U.S Government Printing Office, 1967, p.
144,

40. Ibid,, pp. 144-145,

41. American Correctional Association, Declaration of Principles,
1970. Quoted from Law Enforcement Assistance Administra-
tion, U.S. Department of Justice, Compendium of Medel Cor-
rectional Legislation and Standards, Weshington, D.C.: U.S.
Government Printing Office, 1975, p. X-76.

42. American Bar Association, Standards Relating to Probation.
1970. Quoted from Law Enforcement Assistance Administra-
tion, U.S. Department of Justice, Compendium of Model Cor-
rectional Legislation and Standards, Washington, D.C.: U.S.
Government Printing Qffice, 1975, pp. 111-13/14/15.

43, National Council on Crime and Delinquency, Model Sentenc-
ing Act, 1972 Revision. Quoted from Law Enforcement Assis-
tance Administration, U.S. Department of Justice, Compendi-
um of Model Correctional Legislation and Standards, Washing-




ton, D.C.: U.S. Government Printing Office, 1975, pp. 11-53/ 47. Ibid., pp. 190-192.
54, 48. Tbid., pp. S76-577.
44. Corrections, pp. 184-185. 49. Robert O. Dawson, Sentencing: The Decision as to Type,

45. Ibid., pp. 186-187. Length, and Conditions of Senterice, Boston: Little, Brown and
46. Ibid., pp. 188-189. Company, 1969.

o et

33




APPENDIX A

STANDARDS AND MODEL LEGISLATION
RELATING TO PRESENTENCE INVESTIGATIONS

| vPreced}iu‘;g page blank




AF‘ General Fields of Presentence Inquiry (1942)

Source: Helen Pigeon, Probation and Parole

Prenatal and developmental history

Family history with reference to disease, insan-
ity, feeblemindedness

The prenatal history as to health of mother, acci-
dents, injuries at birth

Early childhood, as to physical and mental de-
velopment, nutrition, diseases, habits of eating,
sleeping and play; attitude toward family

History of misconduct, early manifestations,
temper tantrums, bad habits; overt delinquencies
and their attendant circumstances

Methods of dealing with child; encouragement of
interests, provision of outlets, satisfaction of sex
curiosity; disciplinary measures, whipping, nagging,
shaming, depriving of pleasures; the effect of these
measures on personality and behavior

The family group

Social and economic status, conflicts in racial or
religious life, cultural tastes and interests, family
ideals and moral standards, integrity, criminal his-
tory

Social attitudes, philosophy of life, place of reli-
gion as a spiritual force, church attendance

Family loyalty, common interests and activities;
in broken homes, cause and effect on social and
emotional life of the family

Parents; characteristics, relation to each other,
solidarity in disciplining children

Others im family; ages, attitude of brothers and
sisters, favoritism, friction, amount of companion-
ship, bad influences, presence of relatives or
boarders and effect on child

The home

The neighborhood; location in city and town;
play space, parks, nearness to movies, library and
cultural facilities; characteristics and mobility of
population; delinquency area, neighborhood gangs,
organized crime

The house; location, size, comfort, sanitation,
housekeeping, yard

Stability and position of family in neighborhood;
interest and participation in its activities

Preceding page blask

$chool history

Grades, progress, work preferred; attitude
toward school; truancy and other special problems;
attitude of teachers and other officials; ambition for
further schooling

Employment history

Age at beginning work; kind of work, wages,
stability, advancement, skill, trades learned, type
preferred; attitude of employers

Use of leisure fime

Play interests active or passive, skill at sports,
hobbies, artistic tastes, reading; choice of asso-
ciates, size of group, gang activities, sociability,
leadership, organized play in groups; lack of legiti-
mate outlets, harmful play activities, gambling, lot-
teries, drinking

Marital situation

Conditions relating to engagement, marriage, di-
vorce; personality of mate, marriage relations; rela-
tion of marriage to criminal conduct; use of
income, budgeting

History of delinquency or crime

Identification reports from law enforcement
agencies

Record of previous offenses, place, date, circum-
stances, disposition; case histories from social agen-
cies, courts and institutions

Present legal status, whether on probation or
parole; relation to other authoritative agencies; bail,
warrant, detainer, appeal, deportation proceedings
or other legal action pending

The present offense

Circumstances of arrest, detention, bail, hearing,
trial, disposition, appeal

Circumstances surrounding commission of of-
fense, time, place, number and type of companions,
premeditation, operating methods, use of weapons,
degree of daring, damage done, disposal of goods;
relation to organized crime; adults involved (if a
juvenile case); abnormalities attendant on offense,
relating to sex or cruelty
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A-2 The Presentence Investigation and Report (1966)

Source: American Correctional Association, Manual of Correctional Standards

A properly conducted presentence investigation
provides the opportunity to study the defendant,
his motivations and capacity for more orderly
living, to consider a treatment plan and formulate a
recommendation to the court. In order for this in-
vestigation to be meaningful, the court should
allow sufficient time for the preparation of a writ-
ten report. A minimum of three weeks is desirable
for each investigation and more time should be
given for an atypical case. The report should be
submitted to the judge for study and evaluation
well in advance of the sentencing date.

The investigation should cover all aspects of the
defendant’s life history. Information should be ob-
tained from the defendant, his family, employer,
schools, law enforcement agencies, courts, correc-
tional agencies, friends, clergy, social agencies—all
sources having pertinent information about the de-
fendant. The information gathered must then be
evalnated to select that which is significant and
necessary to the written report.

The report should contain only those facts and
information that contribute to the purpose of this
report. The information in the report should be
presented in such a way that the relationship and
significance of the material is apparent. The selec-
tion of relevant information for inclusion in the
report and the organization of that material to pre-
sent it in a meaningful manner represents a skiil
that must be developed by the probation officer.

Though the formats for presentence reports
vary, there are two principles applicable to all: (1)
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Information identifying the defendant and his of-
fense and (2) topical classification of material in the
narrative portion of the report. Data for the quick
identification of the defendant and his offense
(name, address, case number, race, sex, marital
status) should be incorporated in the heading of the
report. Other items may be needed by the court
and the probation staff, but for maximum usefulness
shiould be kept to a minimum. The material in the
narrative portion of the report should be classified
under certain headings, which should be typed in
caps or placed in the margin so that they can be
easily located. Once the headings and their order
have been established, this arrangement should be
adhered to for the convenience of the court and
the staff.

Presentence investigation reports usually contain
a section titled “Present Offense” which will set
out the facts that brought the defendant to the
court. This section should include the defendant’s
own version as told to the probation officer. The
facts as reported by the law enforcement officials
and the complainant, as well as their attitude if ger-
mane, are generally included here. Another section
is usually entitled “Prior Record.” This should be
more than just a listing of arrests. An evaluation of
the arrests or offenses is needed if the information
is to be helpful. The remainder of the report should
present a word portrait of the offender, as an indi-
vidual, giving personal and family history, educa-
tion, employment, health (physical and mental), re-
ligion, interests, social activities, military history,
and financial resources.




A-3 Iinformation for Sentencing (1967)

Source: Task Force on Administration of Justice, The President’s Commission on Law Enforcement and
Administration of Justice, Task Force Report: The Courts

It is essential that there be systematic procedures
for providing relevant information about the of-
fense and the offender to the sentencing judge.
This section discusses several procedures to satisfy
the information needs for sentencing, including the
presentence investigation and report, the sentencing
hearing, and the diagnostic commitment. It also
suggests the need for scientific evaluation of the
usefulness of the information contained in presen-
tence reports.

The presentence investigatien and report

The statutes or rules of court in about one-quar-
ter of the States make a presentence report manda-
tory for certain classes of offenses, generally those
punishable by imprisonment in excess of one year.
In the great majority of States and in the Federal
system a request for a presentence report is discre-
tionary with the trial judge, although in some cf
these States probation may not be granted unless a
presentence report has been prepared.

Little information is available on the extent to
which presentence reports are actually used in
those jurisdictions where they are not mandatory.
Data for the Federal courts show that presentence
investigations were made in 88 percent of all felony
convictions in 1963, and it has been estimated that
some form of presentence report is prepared in
most felony cases in the country. Studies of indi-
vidual court systems, however, show that wide
variations exist in the thoroughness of the investi-
gation.

Systematic gathering of sentence information is
virtually nonexistent in many misdemeanor eourts.
In Detroit, for example, where probation facilities
are available in misdemeanor cases, presentence re-
ports were ordered in only 400 out of more than
12,000 misdemeanor convictions in 1965. The Com-
mission’s national corrections survey showed that
few misdemeanor courts have probation services
available to prepare reports. Whatever background
information lower court judges receive before im-
posing sentence is generally furnished by the police
or prosecutor or is elicited from the defendant

through a few brief questions. The dangers of in-
complete, inaccurate, and misleading presentation is
great when this method is used.

The importance of adequate presentence investi-
gation has long been recognized. The National
Commission on Law Observance and Enforcement
and many of the State crime commissions chartered
in the 1920°s recommended increased use of presen-
tence reports. More recently the drafters of the
Model Penal Code stated that the use and full de-
velopment of the presentence investigation and
report offer the “greatest hope for the improve-
ment of judicial sentencing.”

Providing all courts with enough probation offi-
cers to prepare presentence reports in all felony
and serious misdemeanor cases would impose great
burdens on many States, both in terms of financial
costs and of the difficulties in obtaining trained per-
sonnel. Although all courts should strive to make
the fullest use of presentence reports, where re-
sources are inadequate, available manpower should
be assigned to cases in which a presentence report
is of pa-ticular importance. The Model Penal Code
represents one attempt to establish priorities for
presentence investigations. It provides that presen-
tence reports should be required at least in ail cases
where the defendant is under 22 years, where he is
a first offender, or where there is reasonable likeli-
hood that he will be placed on probation or sen-
tenced to an extended term.

Procedures should be developed to furnish basic
sentencing information to the courts in cases where
full presentence reports are not prepared, particu-
larly in less serious misdemeanor cases where the
limited range of sentencing alternatives makes an
extensive background report of little value. Among
the facts which appear to be most important are
the defendant’s prior criminal record, his family
status, his educational and employment history, and
his financial and physical conditions. These basic
facts could be obtained and verified quickly, with
the cooperation of the police, prosecutor, defense
counsel, and the defendant himself, by a person
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who need not possess the qualifications of a proba-
tion officer.

The method might resemble the factual investi-
gation of the Manhattan Bail Project, Prior to the
bail hearing probation department employees or de-
fender agency representatives interview defendants
to obtain information on their personal history and
roots in the community. This is verified by tele-
phone calls, and a brief factual summary is pro-
vided to defense counsel for use in arguing motions
for release on recognizance.
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Use of a.short form presentence report is at best a
temporary step, although it may be dictated by
existing manpower and financial problems, by pro-
viding a modicum of information the form repre-
sents an improvement over existing practice in many
courts, but it is only an incremental step toward the
goal of full presentence investigation. Its usefulness
may be increased by experimentation and develop-
ment of techniques for identifying facts particularly
relevant to the sentencing decision.
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A-4 Presentence Investigation (1967)

Source: Task Force on Corrections, The President’s Commission on Law Enforcement and Administration
of Justice, Task Force Report: Corrections

Presentence Investigaiion

At present, the main tool for providing back-
ground information for sentencing is the presen-
tence report. This report is prepared in most cases
by the probation staff of a court on the basis of in-
vestigation and interviews. It seeks to assess the of-
fender’s background and present circumstances and
to suggest a correctional disposition.

A fully developed presentence investigation usu-
ally includes, among other items, an analysis of the
offender’s motivations, his identification with delin-
quent values, and his residential, educatjonal, em-
ployment, and emotional history. It relates these
factors to alternative plans of treatment and ex-
plores the resources available to carry out the sug-
gested treatment.

The compilation of the standard presentence
report is extemely time-consuming. In addition to
the offender himself, numerous persons must be lo-
cated and interviewed. Records must be secured
and verified. The information collected must be
discussed and analyzed and recommendations for-
mulated. The Special Committee on Correctional
Standards formed to advise the Commission’s staff
in connection with the National Survey of Correc-
tions concluded that a probation officer could ade-
quately prepare no more then 10 such reports
during a month—and that exclusive of any other
duties. In fact, in most cases the staff who carry on
presentence investigations are also engaged in su-
pervising probationers. Since presentence investiga-
tions usually take precedence, the officer may have
so little time left the “supervision” may take the
form of receiving monthly reports filed by proba-
tioners.

The high manpower levels required to comlete
reports have caused some authorities to raise ques-
tions as to the need for the kind and quantity of in-
formation that is typically gathered and presented.
These questions are raised particularly with respect
to the misdemeanant system, where millions of
cases are disposed of each year and relatively few
presentence investigations made.

In order to evaluate the information needed in a
presentence report, it is important first to take ac-
count of the variety of decisions that depend upon
it. Besides helping the judge to decide between
probation and prison, it also assists him to fix the
length and conditions of probation or the term of
imprisonment. Beyond these functions, the report is
usually the major information source in all signifi-
cant decisions that follow—in probation program-
ing or institutional handling, in eventual parcle de-
cision and supervision, and in any probation and
parole revocation.

Not all of these decisions are involved, of course,
in every case, Particularly in many misdemeanant
cases, where correctional alternatives are usually
limited, less information may suffice. Bail projects
have developed reporting forms that can be com-
pleted and verified in a matter of a few hours and
have proven reliable for decisions on release pend-
ing trial, which often involve considerations similar
to those of altimate disposition. These forms cover
such factos as education and employment status,
family and situation, and residential stability. In
many lesser cases, these and similar easily obtainable
facts may help at least to determine whether more
detailed investigation or diagnostic processes are
needed. Much information of this kind can also be
collected by nonprofessional personnel under the
supervision of trained correctional staff. There is
aiso a need for development of information systems
that can provide more rapid and reliable access to
records.

Experimentation with new and simpler forms of
presentence investigation is important for reasons
beyond the conservation of scarce resources of
probation offices. Presentence reports in many
cases have come to include a great deal of material
of doubtful relevance to disposition in most cases.
The terminology and approach of reports vary
widely with the training and outlook of the persons
preparing them. The orientation of many probation
officers is often reflected in, for example, atiempts
to provide in all presentence reports comprehen-
sive analyses of offenders, including extensive de-
scriptions of their childhood experiences. In many
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cases this kind of information is of marginal rel-
evance to the kinds of correctional treatment actu-
ally available or called for. Not only is preparation
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time-consuming, but its inclusion may confuse deci-
sion-making.
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A-5 Senfencing Procedu'res (1967)

Source: The President’s Commission on Law Enforcement and Administration of Justice, The Challenge of
Crime in a Free Society

Sentencing Procedures

Although the criminal trial on the issue of guiit
is a strictly formal procedure, the determination of
what is to be done with a convicted offender is
often a ratl er informal one. A judge, when he sen-
tences needs facts about the offender and his of-
fense. Both will be absent in those many instances
when conviction has resulted from a plea of guilty
and the court lacks, or has inadequate facilities for
preparing, presentence reports. The judge then
must rely on the necessarily incomplete and biased
oral statements of the prosecutor, defense counsel,
and defendant. Such statements may be supple-
mented by a “rapsheet,” a l-page record of the of-
fender’s prior criminal involvements.

In most felony courts presentence reports are
prepared, but they are of uneven quality and use-
fulness. One almost universal problem is that the
probation officers who prepare them have more
work thin they can effectively do. They often
have as many us 100 offenders on probation to su-
pervise, besides preparing reports. Another prob-
lem is that the pay, recruitment, and training stan-
dards for probation officers are often low, and the
officers are not equipped to evaluate the informa-
tion they receive in the course of their investiga-
tions.

Most misdemeanor courts do not require presen-
tence reports. In the case of the majority of misde-
meanants full field investigations by trained proba-
tion officers may not be called for. However, some
relevant information should be provided to the sen-
tencing judge, perhaps no more than is obtained by
the use of the kind of short form that was de-
scribed in this chapter’s discussion of bail.

Many misdemeanor courts have no probation
services at all. In such courts a sentence of proba-
tion is in effect an unconditional release, except
that the offender can be later jailed for his offense
if a violation of his probation comes to the atten-
tion of the court as the result of his being arrested
on another charge. This has led to the paradoxical
situation that a smaller proportion of misdemeanor

offenders receive probation than do felony offend-
ers, who have committed more serious crimes.

The Commission recommends:

All courts, felony and misdemeanor, should have
probation services. Standards for the recruitment
and training of probation officers should be set by
the States, and the funds necessary to implement
this recommendation should be provided by the
States to those local courts that cannot finance pro-
bation services for themselves. All courts should
require presentence reports for all offenders,
whether those reports result from full field investi-
gations by probation officers or, in the case of
minor offenders, from the use of short forms.

Fairness to the defendant requires thai he be
given a reasonable opportunity to present informa-
tion to the court and to contest the accuracy of im-
portant factual statements in the presentence report
or other material presented to the court. Gossip
often finds its way into presentence reports, and
without disclosure there is ¢ften no way of count-
eracting its effects, The issue whether the presen-
tence report itself should be disclosed to the defen-
dant and his counsel has been the subject of consid-
erable debate, and disclosure at the present time is
generally a matter of judicial discretion, although
in five States disclosure is required by statute.

In many cases information clearly could be dis-
closed without substantial likelihood of harm; yet
there can be circumstances in which the particular-
ly confidential nature of the source of the informa-
tion may preclude its disclosure, or in which dis-
closure of a statement would be harmful to reha-
bilitation. Presentence reports sometimes rely upon
the records of social, welfare, and juvenile agencies
that are required to keep their records confidential;
such agencies might stop providing information if
disclosure were compelled. In other cases the
person who provided certain information might be
easily identified by the offender and, if the informa-
tion is unfavorable, that person might be endan-
gered. However, the experience of the courts
where disclosure is a matter of routine indicates
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that such problems can be solved by the proper ex-
ercise of judicial discretion.
| The Commission recommends:
In the absence of compelling reasons for nondis-

closure of special information, the defendant and
his counsel should be permitted to examine the
entire presentence report.



PART (I, THE PRESENTENCE REPORT
2.1 Availability and use.

(a) All courts trying criminal cases should be
supplied with the resources and supporting staff to
permit a presentence investigation and a written
report of its resnlis in every case.

(b) The court should explicitly be authorized by
statute to call for such an investigation and report
in every case. The statute should also provide that
such an investigation and report should be made in
every case where incarceration for one year or
more is a possible disposition, where the defendant
is less than [21] years old, or where the defendant
is a first offender, unless the court specifically
orders to the contrary in a particular case.

2.2 Purpose of reporh.

The primary purpose of the presentence report is
to provide the sentencing court with succinct and
precise information upon which to base a rational
sentencing decision. Potential use of the report by
other agencies in the correctional process should
be recognized as a factor in determining the con-
tent and length of the report, but should be subor-
dinated to its primary purpose. Where the presen-
tence investigation discloses information useful to
other correctional agencies, methods should be de-
veloped to assure that this data is made available
for their use.

2.3 Content, scope and length of report.

Presentence reports should be flexible in format,
reflecting differences in the background of different
offenders and making the best use of available re-
sources and probation department capabilities.
Each probation department should develop grada-
tions of reports between:

(@) A short-form report for primary use in screen-
ing offenders in order to assist in a determination
of when additional and more complete information
is desirable. Short-form reports could also be usefut
in courts which do not have adequate probation
services;

A-6 The Presentence Report (1970)

Source: American Bar Association, Standards Relating to Probation

(ii) A full report, which normally should contain
the following items:

(A) a complete description of the offense and the
circumstances surrounding it, not limited to aspects
developed for the record as part of the determina-
tion of guilt;

(B) a full description of any prior criminal
record of the offender; ’

(C) a description of the educational background
of the offender;

(D) a description of the employment background
of the offender, including any military record and
including his present employment status and capa-
bilities;

{E) the social history of the offender, including
family relationships, marital status, interests and ac-
tivities, residence history, and religious affiliations;

(F) the offender’s medical history and, if desir-
able, a psychological or psychiatric report;

(G) information about environments to which
the offender might return or to which he could be
sent should probation be granted;

(H) supplementary reports from clinics, institu-
tions and other social agencies with which the of-
fender has been involved;

(I) information about special resources which
might be available to assist the offender, such as
treatment centers, residential facilities, vocational
training services, special educational facilities, reha-
bilitative programs of various institutions to which
the offender might be committed, special programs
in the probation department, and other similar pro-
grams which are particularly relevant to the of-
fender’s situation;

(3 a summary of the most significant aspects of
the report, including specific recommendations as
to the sentence if the sentencing court has so re-
quested.

A special effort should be made in the prepara-
tion of presentence reports not to burden the court
with irrelevant and unconnected details.

45



2.4 When prepared.

(a) Except as authorized in subsection (b), the
presentence investigation should not be initiated
until there has been an adjudication of guilt.

(b) It is appropriate to commence the presen-
tence investigation prior to an adjudication of guilt
only if:

(i) the defendant, with the advice of counsel if he
so desires, has consented to such action; and

(ii) adequate precautions are taken to assure that
nothing disclosed by the presentence investigation
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comes to the attention of the prosecution, the
court, or the jury prior to an adjudication of guilt.
The court should be authorized, however, to exam-
ine the report prior to the entry of a plea on re-
quest of the defense and prosecution.

2.5 Avadilability of report; chalienge of s
contenis.

Standards dealing with the disclosure of the pre-
sentence report and the resolution of controversy
as to its accuracy are developed in the separate
report of this Advisory Committee on Sentencing
Alternatives and Procedures.




A-7 Presentence Investigation (1972)

Source: National Council on Crime and Delinquency, Model Sentencing Act (1972 Revision)

§2. WHEN INVESTIGATION MADE

After a defendant is convicted of a crime the
sentence for which may include commitment for
more than six months, or when the judge is consid-
ering probation without conviction as provided in
section 9, a written report of investigation by the
probation officer shall be presented to and consid-
ered by the judge before he imposes the sentence
or probation without conviction.

The Judge may, in his discretion, order a presen-
tence investigation for a defendant convicted of
any lesser crime or offense. The court shall make
rules as to the exercise of such discretion.

If the defendant was at large on bail or recogni-
zance before conviction, he shall be continued on
bail or recognizance until the sentencing hearing
unless the judge finds that, upon conviction, the
defendant if released is not likely to appear at the
hearing or is likely to commit another crime.

§3. CONTENT OF INVESTIGATION:
COOPERATION OF AGENCIES

Whenever an investigation is required, the proba-
tion officer shall promptly inquire into the charac-
teristics, circumstances, needs, and potentialities of
the defendant; his criminal record and social histo-
ry; the circumstances of the offense, the time the
defendant has been in detention; and the harm to
the victim, his immediate family, and the communi-

ty. A physical and mental examination of the de-
fendant shall be included in the investigation when
ordered by the judge where it is indicated by the
defendant’s behavior or by other good cause
shown, as provided by rules of court.

All local and state institutions, courts, and police
and other agencies shall furnish to the probation
officer on request the defendant’s criminal or other
record and all other revelant information.

When the court imposes its sentence, it shall cor-
rect any errors in the presentence investigation.

§ 4. AVAILABILITY OF REPORT TO DEFENDANT
AND OTHERS

The presentence investigation and any support-
ing reports, including diagnostic reports and the
probation officer’s recommendation where the
Jjudge has required or allowed a recommendation
to be made, shall be made available {o the attorney
for the state and to the defendant and his attorney
in advance of the hearing on the sentence, pro-
vided that, pursuant to rules of the court the identi-
ty of the informant or information leading to his
identity may be withheld if his security or the secu-
rity of a vital family relationship would be endan-
gered by the disclosure.,

The investigation and supporting reports shall be
part of the record but shall be sealed and opened
only on order of the court.
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A-8 Requiremenis for Presentence Report and Content Specification
(1973)

Source: National Advisory Commission on Criminal Justice Standards and Goals, Corrections (Standard 5.14)

Requirements for Presentence Report and
Content Specification

Sentencing courts immediately should develop
standards for determining when a presentence report
should be required and the kind and quantity of in-
formation needed to insure more equitable and cor-
rectionally appropriate dispositions, The guidelines
should reflect the following:

1. A presentence report should be presented to the
court in every case where there is a potential sen-
tencing disposition involving incarceration and in all
cases involving felonies or minors.

2. Gradations of presentence reports should be de-
veloped between a full report and a short-form report
for screening offenders to determine whether more
information is desirable or for use when a full report
is unnecessary.

3. A full presentence report should be prepared
where the court determines it to be necessary, and
without exception in every case where incarceration
for more than 5 years is a possible disposition. A
short-form report should be prepared for all other
cases.,

4. In the event that an offender is sentenced,
either initially or on revocation of a less confining
sentence, to either community supervision or total
incarceration, the presentence report should be made
a part of his official file,

5. The full presentence report should contain a
complete file on the offender—his background, his
prospects of reform, and details of the crime for
which he has been convicted. Specifically, the full
report should contain at least the following items:

a, Complete description of the situation surround-
ing the criminal activity with which the offender has
been charged, including a full synopsis of the trial
transcript, if any; the offender’s version of the crimi-
nal act; and his explanation for the act,

p. The offender’s educational background.

c. The offender’s employment background, includ-
ing any military record, his present employment
status, and capabilities.
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d. The offender’s social history, including family
relationships, marital status, interests, and activities.

e. Residence history of the offender.

f. The offender’s medical history and, if desirable,
a psychological or psychiatric report.

g. Information about enviromments to which the
offender might return or to which he could be semt
should a sentence of nonincarceration or community
supervision be imposed.

h. Information about any resources available to
assist the offender, such as treatment centers, resi-
dential facilities, vocational training services, special
educational facilities, rehabilitative programs of var-
ious institutions, and similar programs.

i. Views of the person preparing the report as to
the offender’s motivations and ambitions, and an as-
sessment of the offender’s explanations for his crimi-
nal activity.

J. A full description of defendant’s criminal record,
including his version of the offenses, and his expla-
nafions for them.

k. A recommendation as to disposition.

6. The short-form report should contain the infor-
mation required in sections 5 a, ¢, d, ¢, b, i, and k,

7. All information in the presentence report should
be factual and verified to the extent pessible by the
preparer of the report., On examination at the sen-
tencing hearing, the preparer of the report, if chal-
lenged on the issue of verification, should bear the
burden of explaining why it was impossible to verify
the challenged information. Failure to do so should
result in the refusal of the court to consider the in-
formaution.

Commentary

Presentence reports are precisely what the name
implies: reporis written prior to sentence to inform
the judge of what may be pertinent facts concern-
ing the offender, his past, and his potential for the
future. The purpose is to provide a range of evalu-
ative and descriptive information and consider-
ations the judge could not possibly obtain in mere
courtroom exposure to the offender. Such informa-




tion is essential if the decision is to be a knowl-
edgeable one.

Some State statutes specifically require presen-
tence reports for certain classes of convicted defend-
ants, such as felons, but most do not. In the latter
jurisdictions, the percentage of courts and of
judges within those courts using such reports varies
greatly. Federal courts appear to be the most con-
sistent users, with presentence reports being pre-
pared in almost 90 percent of the cases.

The importance of the presentence report to in-
formed decisionmaking in sentencing led the draft-
ers of the Model Penal Code to require such re-
ports in most instances. The American Bar Associ-
ation disagreed, however, pointing out ihat there
were some instances in which it would provide no
useful information beyond that already available to
the court.

The standard accommodates both views. In
simple cases, extensive presentence reports are a
waste of resources. The standard thus provides that
short-form reports should be prepared in most in-
stances, with the court authorized to insist on a
long report where it deems this necessary.

Requirement of the standard for a full presen-
tence repert when the possible sentence exceeds 5
years is consistent with the provisions of the Model
Sentencing Act and the Model Penal Code. It
seems reasonable to require that the court be fully
informed in such instances.

The kind and quality of information to be includ-
ed in a presentence report will vary with its use
and the nature of the decisions depending upon it.
Most authorities, however, agree on the basic con-
tent requirements. The requirements for both the
full presentence investigation and the simpler short-
form report are put forth in the standard.

The standard strongly urges verification, wher-
ever possible, of information contained in a presen-
tence report. The need for verification cannot be
denied. The law books are bulging with cases in
which a factually erroneous presentence report has
led to imposition of a harsher sentence than other-
wise would have been handed down.

References
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Related Standards

The following standards may be applicable in im-
plementing Standard 5.14.

5.2 Sentencing the Nondangerous Cffender.

5.3 Sentencing to Extended Terms.

5.19 Impaosition of Sentence.

16.10 Presentence Reports.
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A-9 Preparation of Presentence Report Prior fo Adjudication (1973)

Source: National Advisory Commission on Criminal Justice Standards and Goals, Corrections (Standard 5.15)

Preparation of Presentence Report Prior
to Adjudication

Sentencing courts immediately should develop
guidelines as to the preparation of presentence re-
ports prior to adjudication, in order to prevent possi-
ble prejudice te the defendant’s case and to avoid
uandue incarceration prior to sentencing, The guide-
lines should reflect the following:

1. No presentence report should be prepared until
the defendant has been adjudicated guilty of the
charged offense unless:

a. The defendant, en advice of counsel, has con-
sented to allow the investigation to proceed before
adjudication; and
* b. The defendant presently is incarcerated pend-
ing trial; and

¢. Adequate precautions are taken to assore that
nothing disclosed by the presentence investigation
comes to the attention of the prosecution, the
court, or the jury prior to adjudication.

2. Upon a showing that the report has been avail-
able to the judge prior to adjudication of guilt, there
should be a presumption of prejudice, which the
State may rebut at the sentence hearing.

Commentary

Preparation of a presentence report is time-con-
suming and may require several weeks of investiga-
tion, information-gathering, and analysis. During
this period, the defendant may be held in detention
waiting for completion of a report that may sug-
gest probation. To avoid this, probation offices
often conduct investigations prior to the determina-
tion of guilt, always with the consent of the defend-
ant. The practice, of course, raises fears that the
court may see the report before guilt is determined
and be influenced by the information it contains.
Rule 32 of the Federal Rules of Criminal Proce-
dure, specifically provides that the trial judge shall
not be given the presentence report prior to the
time the jury returns with its verdict.

This standard accepts the practice of preadjudi-
cation investigation but rejects a recent position of
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the Supreme Court that the burden should fall to
the defendant to demonstrate prejudice if the
report has or might have been read by the adjudi-
cating judge prior to the determination of guilt.
The Commission's position seems appropriate be-
cause: (1) the defendant does not really have the
knowledge necessary to demonstrate prejudice; and
(2) the practice of reading these reports prior to
guilt adjudication is apparently so widespread that
steps must be taken to stop it, since the danger of
prejudice, particularly to undereducated and disad-
vantaged defendants, is rather obvious.

However, the idea of preparing a report in ad-
vance is a good one, particularly since it may allow
the defendant to obtain a sentence of nonincarcera-
tion or community supervision shortly after his
guilt is adjudicated. This avoids the unseemly final
rush to avoid removing the offender from the com-
munity for the few days between adjudication and
sentence.

The economics are sufficiently encouraging: ap-
proximately 97 percent of those defeadants who
agreed to this practice in the Federal system either
pleaded or were found guilty. Since the standard
itself restricts the advance preparation of these re-
ports to defendants who presently are incarcerated,
preparation of the report prior to guilt adjudication
may be a distinct benefit to him in terms of remov-
al from a local jail facility. This benefit would seem
to outweigh the possible inconvenience to the in-
vestigative department.

References

1. Note, Georgetown Law Journal, 58 (1960), 451,

2. Note, Washington University Law Quarterly,
(1964), 396.

Related Standards

The following standards may be applicable in im-
plementing Standard 5.15.

5.16 Disclosure of Presentence Report.

5.17 Sentencing Hearing—Rights of Defendant.

16.10 Presentence Reports.
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A-10 Disclosure of Presenience Repeort (1973)

Source: National Advisory Commission on Criminal Justice Standards and Goals, Corrections (Standard 5.16)

Cisclosure of Presentence Report

Sentencing courts immediately should adopt a pre-
cedure to inform the defendant of the basis for his
sentence and afford him the opportunity to challenge
it.

1. The presentence report and all similar docu-
ments should be available to defense counsel and the
prosecution.

2. The presentence report should be made avail-
able to both parties within a reasonable time, fixed
by the court, prior to the date set for the sentencing
hearing. After receipt of the report, the defense
counsel may request:

a. A presentence conference, to be held within
the time remaining before the sentencing hearing.
b. A continuance of one week, to allow him fur-
ther time to review the report and prepare for its
rebuital, Either request may be made orally, with
notice to the prosecutor. The request for a con-
tinuance should be granted oniy:
(1) If defense counsel can demonstrate sur-
prise at information in the report; and
{2) Ii the defendant presently is incarcerated,
he consents to the request.

Commentary

Whether the contents of presentence reports
should be revealed to defendant or his counsel has
been a continuing subject of debate by judges and
criminologists for more than a quarter of a century.
Those opposing disclosure point to the possible
“drying up” of sources from whom confidential in-
formation supposedly is obtained; the possible
“dragging out” of sentencing with an “acrimoni-
ous, often pointless,” adversary proceeding; the un-
dermining of the relationship between defendant
and his ultimate probation officer, if the officer
originally recommends some incarceration; and
possible psychological damage to the defendant.

Those favoring disclosure respond by saying that
there is no “drying up” in those districts where dis-
closure now is made; that the spectacle of a court
relying on “hidden information” that turns out to

be erroneous, as in Townsend v. Burke, 334 U.S.736
(1948), cannot be tolerated; that the main sources
for the information are the defendant himself and
the “public records”; and that there is need for as-
surance that the report correctly interprets the in-
formation gathered. '

All three recent studies of sentencing have dealt
with the issue. The Model Sentencing Act does not
make disclosure mandatory in the ordinary case,
but it is mandatory where the sentence is for more
than 5 years for the so-called “dangerous” offend-
er. The Model Penal Code provides that the court
“shall advise the defendant or his counsel of the
factual contents and the conclusions of any
finvestigation] . . . The American Bar Associ-
ation’s Standards Relating ro Sentencing Alternatives
and Procedures (Sec. 4.4) suggests that the report
should be available for inspection by the defendant
or his attorney but allows exclusion of some parts
of the report “which are not relevant to a proper
sentence . . . diagnostic opinion which might seri-
ously disrupt a program of rehabilitation, or
sources of informaticn which has been obtained on
a promise of confidentiality.”

Courts are similarly divided, although most seem
to agree that disclosure is not constitutionally re-
quired. Some States statutorily require disclosure,
but the vast majority leave disclosure entirely
within the judge’s discretion. The current practice
among such courts is mixed.

This standard, consistent with the view that the
sentencing procedure should be a major step
toward reintegrating the offender into the society,
adopts the position of requiring full disclosure,
without exceptions as to confidentiality. Several
reasons prompt this decision. ‘

First, if the offender is to be convinced that his
reintegration into society is desirable, he must be
convinced that the society has treated him fairly. If
he is sentenced on information he has not seen or
had any chance to deal with and rebut, he cannot
believe that he has been treated with impartiality
and justice.
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Second, the argument that sources may “dry up”
is unconvincing. Two thoughts compel this conclu-
sion: (1) those jurisdictions which have required
disclosure have not experienced this phenomenon;
and (2) more importantly, if this same evidence
were given as testimony at trial, there would be no
protection or confidentiality. Concepts of fair trial
require that all such information be brought for-
ward in open court and subjected to cross-examina-
tion and scrutiny. There is no reason to require less
in the sentencing procedure, where the offender’s
liberty is at stake,

A third fear of those opposing disclosure is that
certain information may be damaging to the envi-
sioned relationship between offender and probation
officer. Two observations seem appropriate here:

1. If complete candor is required for such a rela-
tionship, avoidance of disclosure surely begins the
relationship on the wrong foot.

2. The less drastic alternative, recommended in
the chapter on probation, is to separate the func-
tion of presentence report preparation and the su-
pervision and treatment role of the probation offi-
cer.

This standard also discusses the timing of disclo-
sure, recommending that defense counsel be afford-
ed a reasonable time in which to verify the facts
and garner his materials. If the report contains ma-
terial unknown to the counsel, he may request a
continuance of a week, unless his client presently is
incarcerated and does not agree to the continuance.

The purpose of disclosure is to allow the defense
counsel to prepare rebuttal. If, however, there is no
major disagreement over the salient facts in the
report, it may be wise to provide, as does the ABA
provision from which this standard is drawn, for a
presentence conference. Similar conferences have
been used in Alabama, for example, with beneficial
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effect. These conferences, however, should be held
at the discretion of the court; their primary pur-
pose should be to save time.

If defense counsel requests a presentence confer-
ence, it should be granted if there appears to be a
substantial possibility of obtaining stipulations as to
most facts concerning the defendant and the report;
otherwise, the request should be denied. A record
of the resolution of any issue at such a conference
should be preserved for inclusion in the record of
the sentencing proceeding.
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A-11 Sentencing Hearing—Rights of Defendant (1973)

Source: National Advisory Commission on Criminal Justice Standards and Goals, Corrections {(Standard 5.17)

Sentencing Hearing—Rights of Defendant

Sentencing courts should adopt immediately the
practice of holding a hearing prior to imposition of
sentence and should develop guidelines for such
hearing reflecting the following:

1, At the hearing the defendant should have these
rights:

a. To be represented by counsel or appointed
counsel,

b. To present evidence on his own behalf.

¢. To subpena witnesses.

d. To call or cross-examine the person who pre-
pared the presentence report and auy persons
whose information, contained in the presemtence
report, may be highly damaging to the defendant.

e. To present arguments as to sentencing alter-
natives.

2. Guidelines should be provided as to the evi-
dence that may be considered by the sentencing
court for purposes of determining sentences, as fol-
lows:

a. The exclusionary rules of evidence applicable to
criminal trial should not be applied to the sentencing
hearing, and all evidence should be received subject
to the exclusion of irrelevant, immaterial, or unduly
repetitious evidence. However, sentencing decisions
should be based on competent and reliable evidence.
Where a2 person providing evidence of factual infor-
mation is reasonably available, he should be required
to testify orally in order fo allow cross-examination
rather than being allowed to submit his testimony in
writing,

b. Evidence obtained in vielation of the defen-
dant’s constitutional rights should not be consid-
ered or heard in the sentence hearing and should
not be referred to in the presentence report.

c. If the court finds, after considering the pre-
sentence report and whatever information is pre-
sented at the sentence hearing, that there is a need
for further study and observation of the defendant
before he is sentenced, it may take necessary steps
to obtain that information. This includes hiring of
local physicians, psychiatrists, or other profession-

als; committing the defendant for ne more than 30
days to a local or regional diagnostic center; and
ordering a more complete investigation of the de-
fendant’s background, social history, etc.

Commentary

This standard would give the defendant those
rights the Supreme Court has considered “funda-
mental” whenever “grievous loss” might be inflict-
ed upon a person by a governmental agency. Some
of these rights—such as hearing and counsel—al-
ready have been recognized in the sentencing
arena. Others have not yet been accorded constitu-
tional status.

The right to present witnesses on one's own
behalf seems to be such an essential ingredient of
fairness that it scarcely needs justification. Al-
though there is no clear holding from the court
that allocution is constitutionally required, the Fed-
eral Rules of Criminal Procedure require it, and so
do most, if not all, States. The ability to present
witnesses is simply an extension of that right.

The right to rebut, however, goes beyond the
right of allocution. The casebooks are replete with
instances in which information in presentence re-
ports has been erroneous, but the defendant has
had no opportunity to challenge or rebut the mate-
rial in it. The key case is Townsend v. Burke, 334
U.S. 736 (1948), in which the Court held that it
was a violation of due process for the sentencing
court to rely on erroneous information in sentenc-
ing a defendant who was without counsel. The
opinion was vague, and it was not clear whether
the absence of counsel was a determining factor in
the Court’s decision. However, at that time ap-
pointed counsel was not required in such felony
cases, Furthermore, the Court declared that:

In this case, counsel might not have changed the sentence,
but he could have taken steps to see that the conviction and sen-
tence were not predicated on misinformation or misreading of

court records, a requirement of fair play which absence of coun-
sel withheld from this prisoner.

It is difficult to see how counsel could have
taken such action without information before him
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upon which to determine that the judge was misin-
formed; thus, the Townsend decision strongly im-
plied that there is both a right to present witnesses
at a sentencing procedure and perhaps even to sub-
pena witnesses. The latter ability would appear to
be necessary if the hearing is to be fair and com-
prehensive.

Examples of erroneous or questionable material
contained in a presentence report are numerous.
One of the most notorious cases in this regard is
United States v. Weston, 448 F.2d 626 (9th Cir.
1971), in which the defendant was convicted of re-
ceiving, concealing, and facilitating the transporta-
tion of heroin. Prior to reading the presentence
report, the trial judge announced his inclination to
impose the minimum permissible sentence. Yet the
defendant ultimately received the maximum sen-
tence—four times greater than the minimum. The
change in attitude was prompted by a statement in
the report that the Federal Bureau of Investigation
felt that “she has never used [heroin] but has been
the chief supplier to the Western Washington
[State] area.” Although the trial judge advised de-
fense counsel of the basic content of this informa-
tion, the report itself was not disciosed.

On appeal, the Ninth Circuit reversed, and re-
manded, stating that:

1. The government had the burden of proving
this allegation;

2. The entire presentence report should be dis-
closed; and

3. The current information in the report in no
way substantiated the allegation.

The sentencing hearing is not to be considered a
trial, and purposeful delaying tactics should not be
tolerated by the trial judge. The sentencing hearing
should allow sufficient opportunity for the defend-
ant to know the allegations and information raised
against him and to have an equitable chance to re-
spond.

The constitutional requirements governing the
procedures at sentencing hearings stem from Wil-
liams v. New York, 337 U.S. 241 (1949), in which
the Supreme Court validated the use of hearsay
evidence contained in a presentence report and in-
formation received out of court and thus not sub-
ject to challenge by the defendant. The Williams
case was a particularly difficult decision since it in-
volved a sentence of death by the judge who ig-
nored the jury’s recommendation for life imprison-
ment. Since Williams, the court has imposed a re-
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quirement that defendants be represented by coun-
sel during sentencing proceedings.

The standard goes beyond the Williams decision.
It is not, however, an attempt to prophesy what
futnre courts may determine due process requires
but rather to resolve issues related to effective sen-
tencing. It is true that the sentencing process in-
volves fine and delicate judgments about an offend-
er; courts often are apprised of information direct-
ed toward sentence that would be inadmissible on
the issue of guilt.

The standard does not recommend that all of the
exclusionary evidence rules regulating the flow of
testimony in the criminal trial be made applicable
to sentencing proceedings. However, the decisions
regarding the imposition of sentences are not unlike
the type of judgments made by regulatory adminis-
trative agencies both at the Federal and State level.
They are based on opinion, judgments, expertise,
and factual information. The Federal Administra-
tive Procedure Act, which governs hearings of
Federal administrative agencies, authorizes all evi-
dence to be admitted other than what is irrelevant,
immaterial, or unduly repetitious. The standard rec-
ommends the same for sentencing.

In addition, the structure of sentencing enwvi-
sioned in these standards, with statutory criteria
and the requirement for findings ¢f fact and articu-
lated reasons for the imposition of a particular sen-
tence, dictates that judicial decisions be based on
competent and reliable factual bases. Thus, while
almost any information is admissible in the sentenz-
ing proceeding, the eventual decision should have
an adequate factual foundation.

One aspect of the Williams case runs contrary to
many of the standards recommended in this chap-
ter. In that case, the defendant was not allowed to
confront and cross-examine the probation officer
who filed the presentence report. There was no
evidence that he was unavailable to testify. If sen-
tencing decisions are to be based on reliable infor-
mation and are to be seen from the offender’s per-
spective as fairly arrived at, the offender should be
entitled to challenge information used to his detri-
ment, including cross-examination where that is
reasonable. The standard recommends that, al-
though hearsay information may be admitted,
where the person providing the information is rea-
sonably available, he should testify personally in
open court. The Supreme Court recently held in
Morrissey v. Brewer, 408 U.S. 471 (1972), that a pa-




rolee is entitled to confront and cross-examine wit-
nesses against him when his parole is revoked. This
decision and those requiring counsel at sentencing
hearings may forecast a constitutional requirement
of this magnitude.

The standard also deals explicitly and directly
with an issue which has arisen lately in several
court decisions. In Schipani v. United States, 315 F.
Supp. 253 (E.D. N.Y.), affd., 435 F. 2d 26 (2d Cir.
1970), a Federal court held that evidence seized in
violation of a defendant’s fourth amendment rights
nevertheless could be admitted as evidence against
him in the sentencing procedure. The court gave
several reasons for its holding, but the prime
thought was -that deterrence of unconstitutional
police conduct—which the court saw as the prime
purpose of the fourth amendment—had been
served by the first exclusion of the evidence from
the defendant’s trial and that forbidding its use a
second time would not further deter police miscon-
duct.

There is some reason to doubt the validity of the
court’s reasoning even if one assumes that the pur-
pose of the fourth amendment is, in fact, to deter
police malfeasance. But the premise is wrong. The
fourth amendment protects individuals from inva-
sions of their privacy and courts from being tainted
by the use of unconstitutionally obtained evidence.
The integrity of the judiciary is compromised
when it bases its decisions on materials found in
violation of the Constitution.

The final provision of the standard allows the
court to use any existing resources to obtain further
information about the defendant. The provision is

patterned after the ABA recommendation, which
in turn is based upon the provisions of several State
and the Federal courts. Use of a period during
which the defendant can be observed by trained
professionals who can better assess his capabilities
and suggest a program of social reintegration is a
salutary measure, which again focuses on the indi-
vidualization of the sentence. The standard recog-
nizes that some courts will not have resources
available to perform these services, and therefore
allows the court to appoint local professionals to
conduct such information-gathering as they can.
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A-12 Presentence Repeorts (1973)

Source: National Advisory Commission on Criminal Justice Standards and Goals, Corrections
(Standard 16.10)

Presentence Reporis

Each State should enact by 1975 legislation author-
izing a presentence investigation in all cases and re-
quiring it:

1. In all felonies.

2. In all cases where the offender is a minor.

3. As a prerequisite fo a sentence of confinement
in any case.

The legislation should require disclosure of the
presentence report to the defendant, his counsel, and
the prosecutor,

Commenteary

Judicial sentencing with discretionary power to
select from a number of alternatives contemplates
that the court’s judgment be founded on relevant
information. Although the trial itself may provide
some information, other information relating direct-
ly to sentencing decisions may be precluded from
the trial. Likewise, the vast majority of cases result
in guilty pleas with no presentation of evidence.

The presentence investigation, in many States
conducted by a probation officer or other officer of
the court, is designed to provide the basis for the
sentencing decision. State statutes vary regarding
the extent to which these investigations are re-
quired prior to sentencing. In some States, such as
California, a report is required in all felony cases.
In most States, the presentence report is discretion-
ary with the trial court.

The presentence report has traditionally been
viewed as a device providing justification for pro-
bation or other sentences not involving confine-
ment. In a few States, reports are mandatory prior
to the selection of probation as the sentencing al-
ternative. It is more appropriate, in light of other
standards requiring affirmative justification for in-
carceration, to regard the report as necessary for a
sentence of incarceration. The proposed standard
suggests that no sentence of confinement be im-
posed without a presenterice report.

The major restraint to the utilization of presen-
tence reports in all cases is lack of resources.
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Courts today may be reluctant to allocate resources
to presentence .investigations that otherwise would
be spent in supervising pretrial releases or proba-
tioners.

The entire scheme of judicial discretion in sen-
tencing is subverted if adequate investigation is not
provided. Discretion is based on individualizing
correctional programming, which cannot be done
without individualized information. In many juris-
dictions, presentence reports are only made in
felony cases. The Commission feels that presen-
tence reports are also essential where the individual
is a minor or where incarceration is a possibility.

The issue of whether the presentence report
should be disclosed to the defendant or his counsel
has caused extended controversy. Opponents to
disclosure argue that sources of information will
become unavailable because of the lack of confi-
dentiality, disclosure will unduly prolong the sen-
tencing proceedings, and that disclosure may, in
some cases, inhibit the offender’s participation in
correctional programs.

Factual information is important as a basis for
sentencing decisions. The contents of the report
may determine whether the offender is placed on
probation or suffers extended confinement. To the
offender, it is the decision next in importance to
the determination of guilt. Unless he is given the
opportunity to contest information in the presen-
tence report, the entire sentencing decision be-
comes suspect and indefensible.

A number of States presently authorize or re-
quire the disclosure of the presentence report. See,
for example, California Penal Code Sec. 1203 (1966
Supp.) and Minnesota Statutes Annotated Sec.
609.115. The Model Penal Code requires disclosure
of the “factual contents and the conclusions” of the
report but protects the confidentiality of the
sources of the information. MPC Sec. 7.07(5). The
American Bar Association standards authorize in
exceptional cases withholding parts of the report
not “relevant to a proper sentence,” diagnostic
opinion which might seriously disrupt rehabilita-
tion, and sources of information obtained in confi-




dence. An occasional appellate court has also ruled
that defendants are entitled to see the presentence
report. In State v. Kunz, 55 N.J. 128, 259 A. 2d 895
(1969), the New Jersey Supreme Court ordered all
New Jersey courts to grant disclosure as a matter
of “rudimentary fairness.” In areas where reports
are disclosed, the fears of those opposed to the
practice have generally been shown to be unfound-

T ed.
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Related Standards

The following standards may be applicable in im-
plementing Standard 16.10.

5.14 Requirement for Presentence Report and
Content Specification.

5.15 Preparation of Presentence Report Prior to
Adjudication.

5.16 Disclosure of Presentence Report.
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UnNiversITY JusTICE ASSOCIATES
4929 WILSHIRE BOULEVARD, SUITE 1050
LOS ANGELES, CALIFCRNIA 90010
(213) 933-8260

Project: Presentence Report Handbook
Dr. Sol Kobrin, Director

Project: Probation and Parole Programs
Dr. E. Kim Nelson, Director

BILLING ADDRESS: May 28, 1976
Fiscal Officer
University Justice Associates

1007 - 7th Street, Suite 406
Sacramento, California 95814

SUBJECT: PRESENTENCE REPORT HANDBOOK

The Law Enforcement Assistance Administration (LEAA), through its
National Institute of Law Enforcement and Criminal Justice, has con-
tracted with University Justice Associates, a California non-profit
corporation, to prepare a prescriptive package on the presentence
report., More precisely, the requirement is for a prescriptive pack-
age which addresses ''the kinds and quantity of information needed in

a presentence report to insure more equitable and correctionally ap-
propriate dispositions." The emphasis is on adult presentence repotrts.

As we begin to develop the prescriptive package, it is clear and une-
quivocal that data and judgments from probation agencies are essen-
tial if the presentence prescriptive package is to make any sense and
be of any use. Therefore, and although we are somewhat reluctant to
impose additional burdens on operational agencies, we would ask the
following of you:

1. If available, we would be most appreciative of receiv-

ing (a) a copy of that portion of your agency 'SOP"
which pertains to the presentence report process and

preceding page Wank




(b) a copy of a "typical' adult presentence report (with
names or otheir identifiers deleted). What we are try-
ing to determine here is the current practice in the
field: SOP's and a '"real" example should be both
illuminating and illustrative,

2, We also seek your commentary as to changes in the
entire presentence report process including the report
itself which would facilitate judicial decision making,
probation officer supervision of probationers or per-
haps even improve classification efforts in correc-
tional institutions on those offenders who were denied
probation and were committed to institutions, As a
question, we ask what needs to be done to make the
presentence process and the presentence report "better?"

3. Finally, we recognize that there is some controversy in
the presentence area and accordingly we solicit your re-
sponse on issues such as confidentiality of presentence
reports, the making of specific sentencing recommenda-
tions to the court, the use of non-professionals (volunteers/
para-professionals) to do some of the presentence work, or T
anything else which is of concern to you and your colleagues.

Again, we recognize the burdens placed upon operational agencies by :
these kinds of requests and surveys, but we also recognize our own F
limitations, There must be & reality to our final report and that can "‘
only occur with agency inputs. Thank you in advance for your coopera-

tior,

Very truly yours,

Y

Robert M. Carter

RMC:pb

cc: Law Enforcement Assistance Administration (NILE & CJ)




APPENDIX C

POSSIBLE SUBJECT AREAS (MODULESj OF INFOR-
MATION FOR DESIGN OF MULTIPLE PRESEN-
TENCE REPORTS FORMAT AND CONTENTS
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C-1 Legal Chronology and Related Data

A. Legal Chronology and Legal Data

Date of Offense
Place of Offense
Date of Arrest
Place of Arrest
Where Detained
Date(s) of Detention; Number of Days Detained
Date Released
Own Recognizance
To Pretrial Service Agency
On Bond
Amount of Bond
Date of Initial Court Appearance
Date Complaint Filed
Date Attorney Appointed/Obtained
Name and Address of Attorney
Date of Preliminary Hearing
Date of Arraignment
Date of Plea
Nature of Plea
Date of Trial
Date of Verdict
Nature of Verdict
Date Referred to Probation Officer
Date of Sentencing Hearing
Date of Disposition
Nature of Disposition

B. Other Pending Charges

Nature of Charges

Jurisdiction(s)

Current Status of Charges

Willingness of Prosecutor(s)/Court(s) to Drop
Charges If Considered by this Court in Dispo-
sition of Present Case

Willingness of Prosecutor(s)/Court(s) to Take
Jurisdiction in Lieu of Disposition in Present
Case

Description of Probation or Parole Status If
Under Supervision

Preceding page bla.nk ~

C. Plea/Sentence Bargain D:ia

Date of Negotiation

Persons Present

Original Charge

Reduced Charge

Number of Counts Waived
Inducements Offered

Plea Agreed Upon

Sentence Agreed Upon
Additional Terms of Agreement

D. Restitution Possibilities

Amount of Loss Suffered

Amount Legally Collectible from Defendant

Victims to Whom Restitution Is Due (Names,
Addresses, Amounts)

Defendant’s Capacity to Pay (Amount Per
Week/Month)

C-2 Offense

A, Official Version

Brief Summary of Formal Charges, Including
Number of Counts and Nature, Date(s) and
Place(s) of Offense(s)

Extent of Property or Monetary Loss

Extent of Defendant’s Profit from Offense

Extent of Harm or Injury to Victim or Others

Aggravating Circumstances

Extenuating Circumstances

Circumstances Leading to Arrest

Extent to Which Offense Follows Pattern of Pre-
vious Offenses

Relation of Defendant and/or Offense to Orga-
nized Crime

Amount of Loss Recovered

Amount of Restitution Made

Related Offenses Not Included in Formal
Charges

Premeditated or Impulsive Involvement

Relationship of Defendant to Victim

Synopsis of Trial Transcript

Influence of Alcohol, Narcotics, Medicine,
Stress, etc.
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B. Defendant's Version

Defendant’s Version of Offense and Arrest
Discrepancies Between Official and Defendant’s
Versions
Defendant’s Attitude toward Offense
Defendant’s Explanation Why He Became In-
volved
Impulsive or Premeditated Involvement
Contributing Environmental and Situational Fac-
tors
Defendant’s Attitude toward
Arresting Officers
Investigation Officers
Custodial Officers
Probation Officer
Court
Prior Convictions and Commitments
Defendant’s Understanding of Charges and Possi-
ble Penalties
Defendant’s Acceptance of Guilt
Extent of Defendant’s Cooperation with
Arresting Officers
Investigating Officers
Custodial Officers
Probation Officer

C. Statements of Interested Parfies

Codefendants
Extent of Their Participation
Present Status of Their Case(s)
Witnesses
Victims
Complainants
Arresting Officers

D. Weapons/VYiolence

Description of Weapon Carried at Time of Of-
fense

Description of How Weapon Was Used

Description of Force ar Violence, Threatened or
Real, in Offense

C-3 Prior Record

A. Juvenile Court History

Dates, Places, Nature of Arrests and Court Dis-
positions

Summary of Probation/Camp Experiences

Summary of Institutional Experiences

Escapes

Evaluation of Juvenile Court History
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B. Adult Misdemeanor

Arrests and Convictions: Dates, Places, Offenses
and Dispositions—All Misdemeanors before
and after Arrest for Current Offense

Summary of Probation Experiences

Summary of Jail Experiences

Escapes

Evaluation of Misdemeanor Record

C. Adult Felony

Arrests and Convictions (List as for Misdemean-

ors)
Summary of Probation Experiences
Summary of Institutioual Experiences
Summary of Parole Experiences :
Escapes :
Evaluation of Felony Record

D. Military

Arrests, Summary, Special and General Courts
Martials (Dates, Places, Offenses and Disposi-
tions)

Summary of Institutional and Parole Experiences

E. Defendant's Explanation of Prior Criminality
and Delinquency

F. Codefenduni(s) and Crime Pariner(s) in Prior
Offenises

C-4 Personal History

A. Social History Prior to Marriage or t¢ Point
Where Defendant Permdnently Left Parental
or Foster Home

Date and Place of Birth

Race

Early Developmental Influences

Attitudes of Parents toward Defendant in For-
mative Years

Defendant’s Feelings about Early Home Life

Home Intact or Broken

Age Left Home; Reasons

History of Runaways from Home

Other Members of Immediate Family in Home

Persons in Home Other than Immediate Family

Relationship with Family Members/Others in !
Home

Extent of Family Solidarity/Cohesiveness, or :
Lack Thereof

Criminal Behavior in Family

Naturalization Data (If Naturalized)



RS LS s e

Parents’ Names, Ages, Addresses, Citizenship,
Naturalization Status, Education, Marital
Status, Health, Religion, Economic Status,
General Reputation; If Deceased, Age at
Death and Cause

Brothers and Sisters (Same Data as for Parents)

History of Diseases and Emotional Disorders in
Family

Attitude of Family Members toward Offense

Observable Stabilizing or Unstabilizing Family

Influences

Description of “Single Status” Period after
Leaving Home and before
Marriage . . . Pattern of Living

B. Marital and Post Marital History

Present Marriage, Including Common-Law and
Other Cohabital Relationships
Date and Place of Marriage and Name and
Age of Spouse at Time of Marriage
Attitude of Defendant toward Spouse and
Children and Theirs toward Defendant, Par-
ticularly as Relates to Offense
Significant FElements in Spouse’s Back-
ground
Description of Marital Problems, If Any
Previous Marriage(s)
Same Data as for Present Marriage, Plus
Outcome and Reasons for Divorce(s), If Di-
vorced
Divarce Data
Grounds, Court, Date of Final Decree, Spe-
~ cial Conditions, and to Whom Granted Cus-
tody of Children
Children of Defendant’s Marriage(s)
Nammes, Sex, Age, School, Custody, Support
Degree to Which Defendant Has Assumed Mari-
tal and Parental Responsibilities

C-5 Present Physical Environmeni (Home
and Neighborhood)

Description of Home/Lodgings
Owned or Rented, Type, Size and Adequa-
cy
General Living Conditions
Residential History
Date Moved to Present Residence
Residential Stability in Past Years
Helpful/Harmful Characteristics, Influences, ¥a-
cilities of Neighborhood

Predominant Ethnicity, Race, Nationality, Cul-
ture of Neighborhooed

C-6 Present Interpersonal Environment

Defendant Living with
Parents
Spouse/Unmarried Partner
Relatives
Friends: Male/Female/Both
Alone
Reiationship to Head of Household
Attitude of Defendant and Family/Living Asso-
ciates toward Home and Neighborhood
Attitude of Neighborhood toward Defendant
Degree of Involvement in or Alienation from
Neighborhood Affairs/Activities

€-7 Education and Training

A. Academic Education

Highest Grade Achieved/Degrees Attained
Age Left School/Reasons
Results of Diagnostic Materials
IQ Tests
Aptitude Tests
Achievement Tests
School Diagnostic Reports
Last School Attended (Dates, Name, Address)
Previous Schools Attended (Dates, Name, Ad-
dress)
Literacy in English
School Adjustment (Conduct, Scholastic Stand-
ing, Truancy, Leadership, Reliability, Courte-
sy, Likes/Dislikes, Special Abilities/Disabil-
ities, Grades Repeated, Relationships with
Pupils/Teachers)
Needs, Attitude and Motivation for Further
Education

B. Vocatienal/Professional Education

Area of Vocational Training

Degree of Proficiency

Additional Training Needed

Vocational School(s) Attended

Dates

Job Readiness: Qualifications to Enter Job
Market and Marketable Skills

Area of Professional Training

School(s) Attended

Degree(s) Attained

Dates
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Necessary Licenses
Disqualified by Current Offense

C-8 Religious Involvement

Identification of Church or Religious Organiza-
tion Membership

Extent of Religious Involvement

Degree of Religious Training

Present Feelings about Religion

Pastor’s Impression of Defendant

Extent to Which Defendant Is Influenced by Re-
ligious Faith or Philosophy

C-9 Interests and Leisure Time Activities

Defendant’s Talents and Accomplishments

Primary Leisure Time Interests and Degree of
Involvement

Defendant’s Associates and Their Reputations

C-10 Physical Health

Identifying Information Such as Height, Weight,
Complexion, Color of Eyes and Hair, Scars,
etc.

Defendant’s General physical Condition/Health
Problems Based on His Own Estimate of
Health, Medical Reports and Probation Offi-
cer’s Observations

History of Serious Diseases, ' Including Their
Nature, Dates and Effects

History of Major Surgery and Serious Injuries,
Including Their Nature, Dates and Effects

Most Recent Medical Examination: Date, Place,
Examiner and Pertinent Findings

Current Medical Treatment, Including Pre-
scribed Medicines and Dosage

Implications of Defendant’s Physical Health for
Home, Community Involvement, Employment,
etc.

Physical Health Problems Relevant to Determi-
nation of Sentence

Substance Use or Abuse

History of Use/Abuse of Alcohol

History of Use/Abuse of Controlled Sub-
stances

Indications or Admission of Addiction
Under Influence at Time of Offense
Defendant’s Perception of His Abuse Prob-
lem and Willingness to Undergo Treatment
Record of Treatment/Hospitalization
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Impact of Use/Abuse on Family, Employ-
ment and Social Situations

C-11 Mental Health and History

General Social Adjustment

Personality Characteristics as Described by
Family Members and as Observed by Proba-
tion Officer

Attitude of Defendant about Himself and How
He Thinks Others Feel about Him

Probation Officer’s Assessment of Defendant’s
Intelligence

Findings of Psychological and Psychiatric Ex-
aminations: Tests, Dates and Examiners

History of Psychiatric Treatment

Emotional Instability as Evidenced by Fears,
Hostilities, Obsessions, Compulsions, Depres-
sions, Peculiar Ideas, Dislikes, Sex Deviation

Extent of Defendant’s Awareness of Emotional
Problems and Manner in Which Defendant
Has Dealt with Them

Implications of Mental/Emotional Health for
Home, Community, Employment, etc.

Requirements for Immediate Psychological/Psy-
chiatric Treatment .

Mental/Emoticnal Health Problems Relevani to
Determination of Sentence

C-12 Employment and Employment
History

Employment History for Recent Years, Includ-
ing Dates, Nature of Employment, Earnings
and Reasons for Leaving

Employer’s Evaluation of Defendant (Immediate
Supervisor Where Possible), Including Atten-
dance, Reliability, Honesty, Reputation, Adtti-
tude toward Work, Co-workers and Supervi-
sors, Ability and Willingness to Take Orders
and Follow Directions

Occupational Skills, Interests and Ambitions

Means of Subsistence during Unemployment, In-
cluding Unemployment Compensation, Wel-
fare, Union Assistance

Unemployability (Explain)

C-13 Military Service

Branch of Service, Serial Number and Inclusive
Dates of Each Period of Military Service

Highest Grade/Rank Achieved and Grade/Rank
at Separation




Type and Date of Discharge

Attitude toward Military Experience

Impact of Military Service and Defendant’s Out-
ook, Philosophy, Life-style

Foreign Service, Combat Experience and Deco-
rations/Citations

Disciplinary Action(s) Not Covered in Prior
Record-Military

Reserve and National Guard Service

Veterans Claim Number

C-14 Financial Status: Assets and
Liabilities

A. Assets

Statement of ¥inancial Assets Including Real
Property and Insurance

Checking Account (Bank, Amount)

Savings Account(s) (Bank, Amount)

Securities (Stocks, Bonds, Type, Value, Income)

Description of Property (Automobile, Boat, Fur-
niture, etc.)

Other Income to Defendant and Family and
Source

Amount(s) and Source(s) of Public Economic
Support

Credit Rating

B. Obligaticns

Long Term, Such as Home Mortgage, Auto-
mobile Payments, etc.

Current, Short Term Such as the Balance Due
and Monthly Payments for Rent, Utilities,
Medical Insurance, Home Repairs, Charge Ac-
counts, Outstanding Fines and Restitution

Number and Identity or Persons Fiscally Depen-
dent on Defendant

C. Probation Officer's Observations about:

Defendant’s General Standard of Living
Defendant’s Money Management
Defendant’s Spending Patterns

D. Statement of Net Worth

C-15 Resources Available

(Information to Assist Court in Assessing Var-
ious Sentencing Alternatives)

Basic Maintenance
Employment
Vocational Guidance and Training

Medical Treatment

Academic Training

Remedial Education

Legal Assistance

Mental Health Services

Financial Counseling

Residential Treatment Facilities
Institutional Rehabilitation Programs

C-16 Summary

Highlight the most significant data from prior
sections as background for Evaluation and
Prognosis section.

C-17 Evaluation and Prognosis

A. Evaluation

Analysis of Factors Contributing to Present Of-
fense and Prior Convictions (Motivations and
Circumstances)

Defendant’s Attitude toward Offense

Evaluation of Defendant’s Pesonality, Problems
and Needs, and Potential for Growth Includ-
ing Strengths, Weaknesses, Readiness for
Change and Established Behavior Patterns

Defendant’s Reputation in the Community

Probation Officer’s Observations Regarding De-
fendant Including an Assessment of His Expla-
nations for Criminal Activity

Discussion of Impact of Different Sentencing Al-
ternatives

B. Prognosis

Statistical Probabilities of Success or Failure for
the Type of Offense and Offender by Different
Sentences

Base Expectancy or Other Prediction Scores

Professional Judgment of Probation Officer as to
Outcome of Different Sentences

C-18 Treatment Plan and
Recommendation

A. Treatment Plan

Detailed Plan for Achieving Desired Change in
" Defendant’s Behavior Including: Role(s) of
Parents, Spouse, Teachers, Employer, Pastor,
etc. to Assist in Desired Change; Plans for
Residence, Education, Employment, Medical/
Psychiatric Treatment and Use of Community
Resources
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8. Recommendation
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The recommendations as to sentencing and/or
conditions of probation: must be in accord with
court policy and general probation organiza-

tion guidelines. These recommendations must
be consistent with the factual information
about the offense and offender and their evalu-
ations
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Barnett, Jacob B. and Gronewold, David H., “Confidentiality of the Presentence
Report.” Federal Probation XXV1 (March 1962): 26-30.

This article concenirates on the use and confidential nature of the pre-
sentence report. The co-authors endorse the claim that professional attitudes
and agency policies toward the protection of confidential records must be
given equal attention by others outside the agencies’ perimeters. “The court
and the probation officer, as source and distributor of the presentence, has
the joint responsibility for working toward the protection of the report
wherever it may be sent.”

Bartoo, C. H.,, “Some Hidden Factors Behind Probation Officer’s
Recommendations.” Crime and Delinquency 9 (July 1963): 276-281.
In this article emphasis was placed on a reported informal “bull session”
held by probation officers. The purpose of the session was to look into some
of the less obvious factors which may consciously or unconsciously infiu- B
ence a probation officer’s recommendation. The crux of the discussion cen-
tered in some searching questions which called for and elicited frank re-
sponses.

Bates, Jerome E., “Presentence Investigation in Abortion Cases.” Crime and De-
linquency (July 1963): 306-312.

This article points out nine different questions a probation officer should
consider in understanding those aspects of the background and criminal
record (if any) of a particular type of offender—the abortionist. The author
believes that special attention given these questions will help facilitate the
presentence investigations on abortion cases.

Carter, R. M., “It is Respectfully Recommended . . .,”’ Federal Probation (June
1966): 38-42.

This article examines the complexity and characteristic nature of the
final evaluation and recommendation made by probation officers within the
Presentence Report. Utilizing selected statistics from the “San Francisco
Project,” the author analyzes the professionalism necessary to complete a
comprehensive evaluation and recommendation crucial to the presentence
report content and the judicial decision-making process.

Carter, Robert M., “Presentence Information and Decision-Making.” Trial Judges
Journal (1969): 11-13.

As its title indicates, the article focuses on the need for a thorough and
on-going analysis of presentence (probation) reports in the judicial and cor-
rectional process ranging from the data collection effort through decision-
making. The author emphasizes that this evaluation must include a reexamin-
ation and possible reformulation of goals, not from a tradition-oriented per-
spective, but rather in terms of the conditions emergent in the criminal jus-
tice process It is suggested that the presentence report should contain only
relevant data enabling the probation officer to concentrate on more exten-
sive investigations.
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Carter, Robert M. and Wilkins, Leslie T., “Some Factors in Sentencing Policy.”

Journal of Criminal Law, Criminology and Police Science 58 No. 4 (1967):
503-514.

In this paper, some explicit questions about presentence report recom-
mendations and their relation to court dispositions are discussed. Many con-
clusions are drawn with the central point being that “the relationship be-
tween recommendations for and dispositions of probation are high and that
the relationship diminishes when viewed from the reommendations against
and the subsequent grant of probation perspective.” The authors conclude
that even with the information provided, vast gaps exist in understanding
our correctional services. An understanding can be achieved only when
there is a willingness to scrutinize current traditional models.

Carter, Robert M., “The Presentence Report and the Decision-Making Process.”

Journal of Research in Crime and Delingquency (1967): 128~137.

Utilizing the results of a “decision-game” research study introduced by
L. T. Wilkins, the author examines in some detail the process toward deci-
sion-making in the preparation of the presentence report by Federal Proba-
tion Officers. This article succeeds in probing an area of the correctional
process which is commonly overlooked but important in its implications for
the specific course of action toward a given offender.

“Employment of Social Investigation Reports in Criminal and Juvenile

Proceedings.” 58 Columbia Law Review 702 (1958).

An in-depth examination of the presentence report and its impact on
both the criminal and juvenile proceedings is presented by this article. The
major emphasis is placed on both legislative enactments and court rulings
governing the social investigation and report. This article contains many
cross references to statutes and court cases of legal precedence which have
created an impact on the uses and content of the presentence investigation
and report.

Evjen, V. H., “Some Guidelines in Preparing Presentence Reports.” 37 F.R.D.

117 (1965): 177-181.

This paper concentrates on developing unformity in presentence reports
by emphasizing a standard outline and format. This standard outline and
format was achieved through observation of the various practices in proba-
tionoffices thoughout the country.

Fitzgerald, E., “The Presentence Investigation.” 2 National Probation and Parole

Association Journal 320 (1956).

Although somewhat dated in content, this article outlines the basic ele-
ments of the presentence investigation as well as the format guidelines to the
presentence report. Much of the presentence material presented by this arti-
cle consists of reflections of the usage and practices within the County
Courts of the State of New York.

Goodman, Judge Louis E., “Utilization of Presentence Resources.” 26 F.R.D.
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323 (1961). (Pilot Sentencing Institute).

Lecturing to the Pilot Institute on Sentencing, Judge Goodman
espouses the value of the presentence investigation and report of Federal
Probation Officers to the sentencing process. The author, speaking for the
judicial environment, highlights the resources available to the sentencing
judge, (1) F.B.1, (2) hospitals, (3) other government agencies, and empha-




sizes the importance of a comprehensively accurate presentence investigation
and report.

Gronewold, D.H., “Presentence Investigation Practices in the Federal Probation

System.” Federal Probation XX1I (September 1958): 27-32.

This 1958 article centers around a study which was made to determine
the present reporting practices of Federal Probation Officers. One of the
study’s conclusions evidenced the fact that substantial progress has been
made toward the standardization of investigative practices by a majority of
Federal Probation Offices.

Guzman, R., “Defendants Access to Presentence Reports in Federal Criminal

Courts.” 52 Jowa Law Review 161 (1966).

“Recent decisions by the United States Supreme Court have prompted a
reappraisal of many procedural practices employed in criminal prosecutions.
One such practice cuirently in use is the denial of a defendant’s access to
presentencing reports. In the Federal Couris access to such reports have
been subject to the discretion of the trial judge. Mr. Guzman analyzes this
grant of discr.*ionary power in light of the Supreme Court’s decisions.
Weighing the zrguments for and against unlimited access, the author bal-
ances the scales with a statutory proposal aimed at securing the interests of
all the parties involved in federal criminal litigation.”?*

Higgins, J. P., “Confidentiality of Presentence Reports,” 28 Albany Law Review

12 (1964).

Unlike many articles which simply discuss the philosophical dilemma
surrounding the issue of confidentiality and the presentence report, this arti-
cle explores the controversy based on responses to a summary survey pre-
sented to Federal judges. The adequacies and inadequacies of section
32(c)(2) of the Federal Rules of Criminal Procedure are discussed with em-
phasis on the defense counsel’s role in protecting client interests. Higgins
favors the disclosure of the presentence report after the determination of
guilt has been established, eliminating the chances of error.

Hoffman, L. Wallace, “Analysis of a Presentence Report.” Federal Probation Vol

XIV, Number IV.

In this presentation on presentence reports the author analyzes what he
considers are the pitfalls into which a probation officer experiences when he
fails to make an adequate analysis of the problem of the defendant before
writing his report. Using an example of a presentence report, the author
states that these pitfalls result from too much emphasis being placed upon
the action of the defendant. Instead, attention should be directed toward the
thinking of the defendant and the factors that determined his action.

Imlay, Carl H. and Reid, Elsie L., “The Probation Officer, Sentencing, and the

Winds of Change.” Federal Probation XXXIX (December 1975): No. 4, 9-17.

A comprehensive look at the use of the probation officer in the sentenc-
ing process is discussed in this article. Central to the article is how a proba-
tion officer should function on the question of whether the primary goal in
sentencing is rehabilitative and individualistic, or exemplary and uniform.
The authors state that this can only be solved when the probation officer
functions as a social scientist promoting the former, even when attitudes

tPage 161, 52 Jowa Law Review, 1966.

75



exist for punitive remedies. A probation officer, therefore, must “promote
elasticity in the face of a rigid judicial approach to sentencing.”

Kaufman, I. R., “Sentencing: The Judge’s Problem.” The Atlantic Monthly 205, 1
(1960): 40-46.

Irving Kaufman calls attention to the fact that sentencing procedures
need to be reexamined because many judges reach disparate results in cases
with striking similarity. He believes that only through greater cooperation
between judges, law-enforcement officials, and other disciplines can the dis-
parity problem be solved.

Keve, Paul W., “The Identifying Data. The Probation Officer Investigates.” 4
Guide to the Presentence Report. Minneapolis: University of Minnesota Press
(1960): 57-63.

This chapter focuses on how to present identifying data at the beginning
of presentence reports. A sample format is advocated which is simple, un-
cluttered and sparsely designed with items that would be of concern to a
judge. These items are considered universal in character and appropriate in
every court.

Keve, Paul W., “The Message in Mr. Piyo’s Dream.” 25 Federal Probation 4
(1961).
Mr. Keve, through his character, Mr. Piyo, insightfully discusses the
elements necessary to render a quality presentence report, worthy of the
hundred dollars it cost to produce.

Keve, Paul W., “The Professional Character of the Presentence Report.” Federal
Probation XX V1 (June 1962) 51-56.

Paul Keve emphasizes throughout this article the responsibility of the
probation officer to skillfully develop and perfect the presentence report.
The author stresses the need for rerort writing styles and techniques which
employ “sensitivity to the feelings behind the facts,” and enrich the commu-
nicative nature of the report, eliminating the sterile writing method which is
presently practiced.

Larkins, Norm, “Presentence Investigation Report, Disclosure in Alberta.” 36
Federal Probation 4 (1972).

In 1968-69 certain sections of the Criminal Code of Canada specifically
dealing with probation were amended. This article examines the issue of
confidentiality in light of the amended codes which presently require disclo-
sure, not only to the courts, but to both crown counsel and defense.

Lorensen, William, “The Disclosure to Defense of Presentence Report in West
Virginia.” 69 West Virginia Law Review 159 (1967).

This article centers around the general disparity of views surrounding
the problem of disclosure and the presentence report in West Virpinia.
Professor Lorensen examines the ambivalent position taken regarding the
presentence report and historical events which led up to the present stand on
confidentiality in West Virginia.

Meeker, Ben, “Analysis of a Presentence Report.” Federal Probation Vol. XIV,
Number 1, 41-46.

This presentation is the first of two series of articles published by Federal

Probation that deal with the basic concepts in chronological recordings

and in the development of presentence investigation reports. In this analysis,
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attention is directed toward a presentence report example that emphasizes to
probation officers the need to separate external and internal influences
which appear significant in compiling presentence reports. (Dated but infor-
mative.)

“Need to Provide Better Information for Sentencing.” From Ch. 5 of State and
County Probation: System in Crisis. Comptroller General of the United States,
Law Enforcement Assistance Administration (GGD-76-87) (May 27, 1976):

18-24.
This chapter is an examination and evaluation of 593 presentence re-

ports out of 1,100 cases conducted within the State of Pennsylvania. Numer-
ous statistics are presented highlighting a four county investigation as to the
application of the presentence report; emphasis was placed on the utilization
or the failure of utilization of diagnostic tests before sentencing. Certain con-
clusions are drawn, one such being that approximately 46% of the total
1,100 cases showed that no presentence reports were prepared.

Newman, Charles L., “Investigation and Selection in Probation.” Source Book on
Probation, Parole and Pardons. Springfield, Ill.: Charles C. Thomas Publisher,
(1964): 106-112.

Following a brief introduction and the commonly accepted contention
that uniformity is lacking as to the “quality and type of investigation” pre-
ceding the assignment of probation, the author presents an out-
line and guide to preparing and reporting. The primary documented source
for the outline and guide was reprinted from the New York State Division
of Probation, “Manual for Probation Officers.” (1945)

Orland, ILeonard, “Bureaucratic Prechoice: Presentence Investigation and
Report.” Justice, Punishment and Treatment. McMillan: The Free Press:
(1973) 20-32.

Chapter three of Mr. Orland’s book is primarily a collection of relevant
materials on the presentence investigation and report. Verbatim decisions of
Williams v. New York 337 U.S. 241 (1949) and the task force reports on Pre-
sentence Standards by the President’s Commission on Law Enforcement and
Administration of Justice are cited.

Parsons, J. B., “Aids in Sentencing.” 35 F.R.D. 423 (1964) (Sentencing Institute,
Denver.)
Utilizing two sample presentence reports, Judge Parsons comments on
how to improve them. The author also lends insightful remarks pertaining to
the judicial mind and its response to the report’s quality and usefulness.

Parsons, James B., “The Presentence Investigation Report must be Preserved as a
Confidential Document.” 28 Federal Probation 1, (1964).

Federal Judge James Parsons of the U.S. District Court, Northern Dis-
trict of Illinois, endorses the claim that the presentence report must be pre-
served as a confidential document. Emphasis is placed on the present ade-
quacy of Rule 32, Federal Rules of Criminal Procedure, and that any rule
change may result in damage to the defendant.

Roche, A.. W., “The Position for Confidentiality of the Presentence Investigation
Report.” 29 Albany Law review 206 (1965).

In the continuing debate over confidentiality surrounding the presen-

tence report and specifically Rule 32(c)(2) of the Federal Rules of Criminal

Procedure, Mr. Roche takes the position that the presentence report should



not be developed, in any form, complete or partial, as a matter of right or
request to the defendant. This article propounds the various arguments
which arise over disclosure as well as the author’s own viewpoint concern-
ing the confidentiality. issue.

Rubin, S., “What Privacy for Presentence Reports.” 16 Federal Probation 8

(1952).

The author, through this article, argues the position for disclosure of the
presentence report. Persuasively, Mr. Rubin establishes his conclusion on
legal and social grounds, weighing both the benefits of disclosure with that
of the risks. :

Schaffer, B., “The Defendant’s right of Access to Presentence Reports.” 3 Crimi-

nal Law Bulletin 674 (1967).

The focal point of this article centers around the question of whether or
not a defendant should be allowed access to his presentence report. Sever-
al arguments and practices are discussed for and against granting such
access. Benson Schaffer believes that “perhaps the most realistic ‘balancing
of the equities’ would call for mandatory disclosure to defense counsel (or to
defendant appearing in pro per).” This would cause the probation officer to
exclude unnecessary statements and should help sharpen his investigatory
skills.

Sharp, Louis J., “Presentence Resources.” 30 R.F.D, 483, (1962) (Sentencing In-

stitute, 5th Circuit).

This brief but concise article places in perspective the role of the Feder-
al probation officer and the utilization of the presentence report; certain rec-
ommendations are made by Mr. Sharp relevant to several areas of presen-
tence work which are commonly overlooked.

Sharp, L. J., “The Confidential Nature of Presentence Reports.” 5 Catholic Uni-

versity of America Law Review 127 (1955).

With a strong foundation on case law and State and Federal criminal
codes, this article examines the factors which seem of major importance
when discussing the confidential nature of the presentence report. Although
better defined trends concerning disclosure of the presentence report have
evolved since the publishing of this article, much of the material presented
continues to be both timely and relevant.

Sharp, Louis L., “The Presentence Report.” 30 R.F.D. 242 (1962) (Sentencing

Institute, Sth Circuit).

This lecture presented to the Sentencing Institute of the 5th Circuit ad-
dresses in a general way the basic elements deemed necessary by the author
for any presentence report. Emphasis is placed on the purposes of the pre-
sentence investigation and the need for the report to reflect the attitudes and
feelings of the defendant as well as a verification for all other essential infor-
mation.

Simpson, Bryan, United States District Judge, Southern District of Florida, “Uti-
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lization of the Presentence Report and Other Presentence Resources.” 30
R.F.D. 247 (1962) (Sentencing Institute, 5th Circuit).

Although this article was written some years ago and may contain some
dated information, Judge Simpson’s comments pertaining to supplemental
data to the presentence report and his personal reflection on the presentence
information is both informative and enlightening.




Stump, Lawrence M., “Court Investigations and Reports.” Federal Probation No.
2, Vol, XXI (1957): 9-17.

A complete consideration of the utilization of court investigations and
reports by probation officers is outlined in this article. Lawrence M. Stump,
supervising parole officer of the California Youth Authority, provides specif-
ic suggestions about how to conduct these investigations and reports. He be-
lieves that investigations will be effective if probation officers successfully:
(1) plan their work; (2) use selection in pursuing information and in prepar-
ing their reports; (3) interview skillfully; and (4) produce a report which is
readable and speaks directly.

The Presentence Investigation Report, Publication No. 103, Division of Probation,
Administrative Office of the United States Courts, Supreme Court Building,
Washington, D.C. (1965).

This publication is the Federal probation’s guideline to the presentence
investigation and report. This publication covers the content and format of
the report with general suggestions concerning the style, objectivity and ac-
curacy involved in the writing of the report.

Thomsen, R. C., “Confidentiality of the Presentence Report: A Middle Position.”
28 Federal Probation 8, (1964).

Unlike the majority of Federal District Courts in America, the Mary-
land District makes available the presentence report to defense counsel.
Chief Judge Thomsen, through his article, sketches the “middle position”
utilized by the District Court in Maryland, proporting confidentiality of the
presentence report, without sacrificing the safeguards established for the
rights of the defendant.

“Use of the Presentence Investigation in Missouri.” Washington University Law
Quarterly 396 (1964).
In light of the Supreme Court Decision in Williams v. New York on the
issue of disclosure and the presentence report, this article cites the fact that
in Missouri, 78% of the judges disclose the report in some cases and 39%
disclose the report in all cases. The procedures and uses of the presentence
investigation and report, in Missouri, are aptly handled by this article and
contain interesting data which reflect the judicial use of the presentence in-
formation.

Wahl, Albert and Glaser, Daniel, “Pilot Time Study of the Federal Probaticn
Officer’s Job.” 27 Federal Probation 21 (1963).

This article was based on a pilot study of 31 probasion offices in no less
than 15 judicial districts. The purpose of the study was to establish a basis
for the amount of time required to complete the major tasks of a probation
officer. Initiated by the Federal Probation Officers Association, this study
revealed substantial information concerning the probation officers’ time allo-
cations+o job related functions. Interestingly, one of the results showed that
Federal probation officers spend 33.7% of their monthly hours (168.0) on
presentence work alone.

Wallace, Hohn A., “A Fresh Look at Old Probation Standards.” Crime and De-
linguency Vol. 10, No. 2 (April 1964).

The central point of this article is to question some probation standards

and evaluate how effective they actualiy are when applied. This was done

by examining some of the assumptions on which these standards and prac-
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tices are based. As a result, alternative ways of looking at the selection of
disposition, the presentence investigation, the concept of probation, caseload
standards, and the educational qualifications of probation personnel are sug-
gested.

Wilson, J., “A New Arena is Emerging to Test the Confidentiality of Presen-
tence Reports.” 25 Federal Probation 6 (1961).

Concern over the issue of confidentiality su-rounding the presentence
report is dealt with by #Mr. Wilson, a member of the District of Columbia bar
and former U.S. Attorney. It is his contention that the Appellate Courts are
not entitled to the presentence report from the trial level. He questions
whether they should seek to obtain them from any lower jurisdiction. He
also maintains that it is unlikely the Appellate Courts could sustain confiden-
tiality of the report, even if they proposed to do so.
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PRESCRIPTIVE PACKAGE: "Presentence Report Handbook®

To help LEAA better evaluate the usefulness of biescriptive Packages, the
reader is reguested to answer and return the following questions.

1. What is your general reaction to this Prescriptive Package?
[ ] Excellent [ ] Above Average [ ] Average [ ] Poor [ ] Useless

2. Does this package represent best available knowledge and experience?
[ ] No better single document avaijable
[ ] Excellent, but some changes required (pleuse comment)
[ ] Satisfactory, but changes required (please comment)
[ ] Does not represent best knowledge or experience (please comment)

3. To what extent do you see the package as being useful in terms of:
(check one box on each 1line)
Highly 0f Some Not

Useful Use Useful
Modifying existing projects L] [] t1]
Training personnel [] L] [ ]
Adminstering on-going projects [ ] [ ] [ ]
Providing new or important information [1] [ ] [ ]
Developing or implementing new projects [ ] [l -

4. To what specific use, if any, have you put or do yosu plan to put this
particular package?
[ ] Modifying existing projects [ ] Training personnel
[ ] Administering on-going projects [ ] Developing or implementing

5. In what ways, if any, could the package be improved: (please specify),
e.g. structure/organization; content/coverage; objectivity; writing
style; other)

(CUT ALONG THIS LINE)

6. Do you feel that further training or technical assistance is needed
and desired on this topic? If so, please specify needs.

7. In what other specific areas of the criminal justice system do you
think a Prescriptive Package is most needed?

w did this package come to your attention? (chi.: -ue «v more)

] LEAA mailing of package [ % Your ordanization': Tlibrary

] Contact with LEAA staff [ ] National Criminal Justice Paverence
% LEAA Newsletter Service
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8. Check ONE item below which best describes your affiliation with law
enforcement or criminal justice. If the item checked has an asterisk
s please also check the related level, i.e.

ok

Federal [ 7 State £ 1 County [ 1 Local

Headquarters, LEAA [ ] Police %

LEAA Regional Office F Court * _
State Planning Agency . | Correctional Agency *

Regional SPA Office 1
College/University []
L]
L1

Legislative Body *

Other Government Agency *
Professional Association *
Cr

Commercial/Industrial Firm
ime Prevention Group *

Citizen Group
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10. Your Mame
Your Position
Organization or Adency
Address

Telephone Number Area Code:_ Number:

(fold here first)

U.S. DEPARTMENT OF JUSTICE POSTAGE AND FEES PAID
G
LAW ENFORCEMENT AS§(S‘I‘ANCE ADMINISTRATION U.S. DEPARTMENT OF JUSTICE
WASHINGTON, D.C. 20831
JuUs-~436
OFFICIAL BUSINESS
PERALTY FOR PRIVATE USE, 1300 TH[RD CLASS
Director

Office of Technology Transfer

National Institute of Law Enforcement
and Criminal Justice

U.S. Department of Justice

Washington, D.C. 20531
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11. If you are not currently registered with NCJRS and would 1ike to be
placed on their mailing 1ist, check here. [ ]
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