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FOREWORD

Every significant correctional commission and criminal justice
task force since the historic American Prison Associaticn Congress
in 1870 has emphasized the poor performance of our pena!l institutions
as agencies of offender rehabilitation. Yet despite a widespread
loss of confidence in American prisons and their rehabilitation

goals, prisons remain essentially unchanged and grow in population

more rapidly than at any other time in our history. Their total

growth has been over 10 percent annually since 1973. They are more
overcrowded, more chaotic, and more costly than ever before. And
whether they meet either the goals of criminal justice or our social
needs is a subject of national debate. The report of the National
Planning Association on the '"National Manpower Survey = Criminal
Justice System,'" issued in December 1976, projects an increase in
the total number of state prisonefs from 217,000 in early 1976 to
243,300 in 1980 and 252,000 in&1985. Thus, the explosive prison
population growth of the past three years is expected to continue for
another decade--a frightening concept from nearly every perspective.
In 1976, more than half of the nation's 9.2 million state and
local government employees were members of labor unions. |In examining
the growth and development of public employee gnions in state
correctional agencies, the MERIC project team sought evidence that
this movement has contributed to the improvement of conditions in

prisons. The findings have been disappointing in this regard:
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1. " Prison management has been weikened, both directly through
the establishment of employee-centered rights such as
seniority job assignment and indirectly through close
political relationships between elected state officials
and union leaders.

2.. The direct and indirect costs of security manpower have
increased significantly, often to the detriment of other
program components of the prison system.

3. The correctional unions have shown a proclivity for opposing
most of the correctional reforms recommended by the National
Advisory Commission on Criminal Justice Standards and Goals.
The unions' objective of protecting and increasing prison
employment has often inhibited the development and use of
prison furloughs, work release, community-based programs,
and sentencing reforms.

Research for the MERIC project tracked prison Tabor relations
in nearly all étates with experience in collective bargaining.. Efforts
were made to see through the eyes of the professionatl ]abor‘relations
specialist as well as the professional correctional administrator.
Almost from the start, the scope of the analysis appeared too narrow.
Corrections is only one part of a total state system, and only by
adopting a broad perspective is it possible to understand the workings
of organized employee representation in state corrections.

For exampie, in one state a union contract calied for a fifteen-
minute rest period within each four-hour work period. The corrections
agency could not conform to this provision, yet it was directed to
meet the terms of the contract by an arbitrator's decision. Only by
knowing that the master agreement had been negotiated by a statewide -
official—-not by a corrections official--could this blunder be under-
stood. ~Only through familiarity with the state labor relations
structure and its political aspects could it be appreciated why the

“governor's office refused to consider financing the resulting costs
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to the department., The department had to negotiate with the union
for a trade off cost which amounted to one salary step for correc-
tional officers and others. The corrections administrator was made
the scapegoat by being required to absorb the several million dollar
cost of this error from within the department's existing appro-
priations. This administrator resigned and was replaced by a new
director who had the support of labor.

Democracy is not a neat and orderly process. By design, central
authority is divided to provide checks and balances on power. By
design, the elective and legislative processes enable pluralistic
representation in both the formal structure and in the manner in
which the state administers its §ervices. The unions cannot be
faulted for pursuing so energetically the objectives of their member-
ship. If public sector employee organizations, in some imstances,
have had undue or unfavorable impact on state government operations,
it is perhaps largely because policy-makers in the executive and
legislative branches, while responsive to the political demands
of labor, have failed to consider related but broader issues of
concern to all groups.

The problem is how to make public sector labor negotiations
work more in the interest of the general public. The pub]ickemployee
union movement has already reached a majority of states, but the
system is still young. Unions very likely will survive whether
or not many changes occur in their relationshfps with government.

But union members and their families have as large a stake in

government as the rest of us, and in the future this may become
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an increasingly important consideration for public employee union
leaders.

Violators of the criminal law are sent to prison as the ultimate
expression of society's insistence that its members be held account-
able for their conduct. Management, labor, and government in general
must also demonstrate accountability to each other and to the precepts
of justice.

The principal author of this management guide is M. Robert Montililia,
whose experience includes state correctional administration, state
central personnel management, and public employee labor relations.

He has written this guide in the language of the pfofessiona] correc-
tional administrator. The straightforward presentation, often candid
to a degree that risks criticism from all sides, is intended to provide
reélistic and accurate description and analysis without either exag-
geratijon or understatement. The various topics covered are broken

down into issues as an aid to the reader.

Portions of this report have been taken from two other reports
of the MERIC project: the final report, entitled, "Prison Employee
Unionism--1ts Impact on Correctional Administration and Programs!!,
and "Collective Bargaining in Corrections-=an Instructional Guide,"

Use of this guide depends on the identity of the reader, his
particular agency or organization, and the current status of collec-
tive bargaining in his jurisdiction. Thevcorrections administrator
with extensive experience in collective bargaining and labor
relations may wish to go directly to the issue(s) In which he has
a special interest.- It is our judgment, however, that most people

will benefit by reading the document as a book~-from beginning to



end, skipping nothing. In this way, regardless of prior experience,
the reader may obtain some important new information of special
insights which could permit his agency to avoid some of the costly
mistakes of others. 1t is hoped that use of this guide will facili=-
tate intelligent and responsible management within the context of

public sector labor relations.

Richard A. McGee
President
American Justice Institute

Sacramento
February 1977
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The sources whence our suffering comes:
The inadequacy of regulations which
adjust the mutual relationships of
human beings in the family, the state

and society.

Sigmund Freud, 1927 (from Civilization and its Discontents, W. W. Norton,
New York, 1962).
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INTRODUCT I ON

Unionization of public employees at all ltevels of government
is here to stay. It is not a new phenomenon, as unions have been
recognized for over 40 years in some states (e.g., Connecticut) and
for approximately 20 years in others (e.g., New York and Washington).
Public agency bargaining at the local level began in the industrial
cities of the East and spread to cities in the South and West.
Coltective bargaining for public employees at the state level has
evolved more slowly. In the past ten years, however, more than
twenty states have formally authorized collective bargaining for
their employees. |t is reasonable to expect that in the next ten
years nearly all states will be similarly organized,

While most of its principles and techniques have been drawn
from the experience of private sector unions, callective bargaining
in the public sector is unique in some ways. For example, the power
to strike the public employer is oBviously mucb more controversial
than it is in the private sector. When this power is used, there is
no risk of putting the employer out of business, but the results
generally inconvenience and even endanger a greater number of people,
and new costs can often be felt by all through tax increases.

The development and execution of policy in a public agency is
believed to be much more complex ‘than in private enterprise.
Management-employee relations are also more complex. In the public

sector, the unions not only deal with professional administrators



in pursuit of their interests, but they a150~h;ve the'politigal power
to influence the election of government”leaders, including the chief
executive, other elected officials, and politically responsive
commissibn members. |

The impact of unionization on state correctional agencies and
their programs has been dramatic, primarily because of the unique
characteristics of prisons and of interactions among management,
staff, and inmates within them, and also because of the authorijtative
structure of the state correctional organization. The purposes of
collective bargaining are similar in both the public and the private

sector, but the results may be quite different.

Purposes of Collective Bargaining in the Public Sector

e To establish and protect employees' rights
e To improve working conditions and benefits

¢ To establish and maintain more harmonious emplioyer-
employee relationships

e To establish. a participative role for employees in
management decisions which affect employees

- Perceived Results in State Agencies

o Employees have more ''rights" expressed by contract; hence,
they depend iess on the good will of the employer. Due to
increased emphasis on seniority as a factor in most personnel
decisions, incentives are somewhat diminished for those
employees with greatest ability and motivation to work and

, advance.  This tends to intensify the adversary aspects of
; the relationship between management and employees.



Substantial new emplioyment has been created for unjon and
management employees engaged in the process of management-~
employee relations.

An independent, well-financed political force of union -
organizations has emerged to bear on elected officials and
legislators and to encourage the establishment of public
policy supporting the interests of dominant employee groups.

Costs of public agency activities have increased, primarily
through increased direct and indirect costs of personnel.

Management authority has diminished, making administrators'
jobs more difficult and, because their responsibilities have
not decreased, causing them to be insecure and Tess satisfied
with their own employment.

Some merit~principle aspects of civil service systems have
been weakened, and the discharge, demotion, or transfer of
employees for disciplinary or administrative reasons tends
to be even more difficult.

Current Problems Facing State Correctional Administrators

Emergence of the employee union is but one of the many problems

facing correctional managers today. The administrator c¢an do little

to directly affect the first five problems 1listed below. The sixth,

employee organization for collective bargaining, is a problem with

which the skiliful administrator can work. lts resolution can be the

basis for modifying public opinion and achieving pelitical changes

needed

in solving the first five problems,

Public ambiguity, apathy, and doubts about corrections' role
and methods

Overcrowded, deteriorating facilities and inadequate
resources

Diminished interest in rehabilitation without sufficient
alternatives to prisoner idleness :



® Unfavorable chahges in prisoner characteristics and attitudes

@ New constitutional issues raiSéd by courts

® Ehployee organization for cellective bargaining, causing:
Reduction of management's powers

. Increased costs of operations without productivity
offsets

. Diminished organizational teamwork, lack of employee
motivation, and reduced rapport with prisoners

Resistance to affirmative action programs

BASIS FOR THE MANAGEMENT GUIDE

The %ocus of the study underlying this management guide is on
state prison administration, with adult probation and parole opera-.
tions ¢+~ juvenile corrections covered only peripherally. This
emphasis reflects major corrections activity in collective bargaining.
For a variety of reasons, the prior existence of employee organiza-
tions and the large number of employees in prisons have made prison

employee organizations the predominant group in the corrections field.

Management-Employee Relations in Corrections (MERIC) Project

This guide is based on a project funded by LEAA-NILECJ in
1975-76 which targeted on a comprehensfve analysis of the scope,
processes; and impact of‘co]]ective bargaining in state correc-
tional agencies. The project was carried out hy the American

Justice Institute under Richard A. McGee, project director, and



John M. Wynne, Jr., associate projectMQirectqr. The final report
of this project is a separate document filed with LEAA-N{LECJ in
March 1977.

The MERIC pgoject conducted a mail questionnaire survey of all
“states and terrifories. Subsequently, sixteen states with a substan-
tive history of significant current developments in formal collective
bargaining were subject to bi-disciplinary feam field investigations.

In each case,; the fie]d teams represented expertise in both correc-
tional administration and in management-labor relations. All planning
and survey phases of the project were reviewed closely by a National
Advisory Panel composed of distinguished authorities whose experience
was highly peftinent to the project.

In addition to the final report of the study, the grant required
production of a management and resource guide for correctional ad-
ministrators. This guide, written by project staff and consultants,
is designed for use by correctional administrators whose employees
already have or are about to be included in a collective bargaining

agreement,

Project Emphasis on State Prison Administrations

The MERIC pfoject initially focused on all state correctional
agencies. - However, the most significant developments were found in
the adult prison component of the state correctional system. [n
some states, of course, this represents nearly all of the state's

correctional functions, while in others the state correctional agency



also is responsihle for juvenile institutibns, probation, and after-
care, as well as adult probation and parole.

kWhile all aspects éf state corrections were subjected to some
field investigation, budgetary restrictions required certain limita-
tions on scope. Principal emphasis was on High-security state
prisons. The findings and recommendations nonetheless seem to have
universal applicability within a state system. City and county
correctional administrators should find that most of what Is covered
is-also pertinent to local go?ernment services with: some interpola-

tion to account for local conditions.

Style Comments

This guidebis written expressly for state corrections adminis-
‘trators who have responsibility for the operation of state prisons..
To facilitate readership, there is a minimum of source evidence cited
and a minimal explanation of tecﬁnica] correctional terms. The use

~of the masculine '"him'' or "he'' is meant to include both genders.

TRENDS IN STATE COLLECTIVE BARGAINING

The trend toward expansion of public agency collective bargain-
ing is irresistible because of the congruence of interests among
state political leaders, unions, and employees of state government.
Thirty-three states and more than half of all state correctional
workers are now represented by collective bargaining agreements.
Table I lists the states which have some degree of collective

bargaining.



TABLE 1
SCOPE_AND EFFECTIVE DATE OF STATE COLLECTIVE BARGAINING

STATE BARGAINING SC%;;WREHHwIVE EFFECTIVE DATE
MEET~AND= NONWAGE COLLECTIVE (By Legislatio
CONFER BARGAINING | BARGAINING Except as Noted
- ALASKA , X 1972
CALIFORN|A* X ' 1971
CONNECT I CUT= X 1951 CASE LAW
DELAWARE X 1965
FLOR! DA% X 1973
HAWAI | X 1970 )
ILLINOIS* X 1973 EXECUTIVE ORDER
[NDANA* X 1973 A.G. & CASE LAW**
1OWA o X 1976
KANSAS X “ 1973
KENTUCKY X , | 1966 CIVIL SERVICE BOARD
LOUTSTANA# X 1974 A.G. & CASE LAW
MAINE X 1974
MASSACHUSETTS* X 1973
MICHIGAN* X : 1971 CIVIL SERVICE BOARq
MINNESOTA X 1571
MISSOURI X 1967
MONTANA X 1973
NEBRASKA X 1947
NEW HAMPSHIRE X 1969
NEW JERSEY* X 1941
NEW YORK* X 1967
NORTH DAKOTA X 1951
OH1O* X 1959 A.G. & CASE LAW
OREGON® X 1963
PENNSYLVANT A% X 1974
RHODE ' SLAND* X 1941
SOUTH DAKOTA X 1969
VERMONT X 1969
WASHINGTON ™ X 1971 EXECUTIVE ORDER
WEST VIRGINIA X 1974 A.G. & CASE LAW
WISCONS IN* ‘ X 1966
WASHINGTON, D.C.{ X 1970 EXECUTIVE ORDER
*State covereg by field survey ‘ (Note: A.G. = Atty. General)

%*Unconstitutional by State Court, 1976
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N Three different degrees of collective bargaining are commonly

found:

1. Meet-and-confer: While technically not a type of collective
bargaining, meet-and-confer is clearly a step toward such
bargaining. Meet-and-confer is a formalized process whereby
correctional administrators and union representatives meet
to discuss employee working conditions, benefits, organiza-
tional and operational procedures, and other matters affect-
ing employees. A meeting agerida is prepared and minutes are
maintained. In addition to the communications value of such
meetings, management is expected to make some affirmative
response to union requests. However, there is no procedure
to resolve disputes by involvement of third parties, and no
contracts results from this process.

2. Nonwage Collective Bargaining: Formal bargaining over all
matters except compensation rates. It can - include economic
issues such as policy on overtime. Impasses are resolved
by referral to mediation, fact-finding, and arbitration.

3. Comprehensive Collective Bargaining: Formal bargaining
and impasse resolution procedures on all employee matters,
including wages and salaries but usually excluding retire-
ment plans. ~

Table 2 lists the correctional employee unions and associations
in the sixteen states surveyed by the MERIC project team; the
AFSCME/AFL-CI0 is active in each of these states, with the excep-

tion of'California.

LABOR RELATIONS [N THE PUBLIC SECTOR

Labor relations in the public sector can be clearly differen-
tiated from labor relations in the private sector in three major ways:
(1) tﬁe‘primary context of the union-management relationship in the
public sector is political rather than economic; (2) the union-manage-
ment relationship in the public sector tends ta be multi]aterél rather
than bilateral; and (3) bargaining in the public sector involves. the

imposition of political as well as economic costs.?



TABLE 2
CORRECTIONAL EMPLOYEE UNIONS AND ASSOCIATIONS IN 16 STATES

(Nurses, Teachers, and Craft Unions Excluded)

EMPLOYEE
UNIONS

STATE
CALTFORNIA X | X X
CONNECT1CUT X X X X
FLORIDA X

ILLINOIS X

INDIANA X X

LOU1S1ANA X

MASSACHUSETTS| X X

MICHI GAN X X X

NEW JERSEY X XX X
NEW YORK X X

OH!10 X X X X X
OREGON X X

PENNSYLVANIA X X

'RHODE ISLAND | X X

WASH INGTON X

WISCONSIN X X

AFSCME - American Federation of State, County and
Municipal Employees

SEIU - Service Employees International Union



The political context of public sector labof relations is
obvious.  First, state systemé generally are adminiééered by indi-
viduals appointed by and serving at the pleasure of the state's
governor. . Elected officials. and their appointees are acutely aware
of the political context in which they operate. Second, govern-
mental organizations usually do not sell their products in a com-
petitive market. Most frequently, thé state operates a monopoly
with respect to the provision of services, and agency programs are
financed from general tax revenues. The determination of tax rates
and the allocation of tax revenues to the various governmental
organizations are highly political processes.

The political nature of public sector bargaining is magnified
by the complexity of negotiations between management and employees.
In contrast to collective bargaining. in the private sector which
is essentially bilateral (managementf versus employees), public sector
bargaining is multilateral since more than two groups are involved
in the bargaining process. Public sector bargaining cannot be viewed
as a series of discrete bargaining relationships between a management
and a single employee unit., Instead, coalitions of bargaining
units and employee representatives negotiate for their common and
diverse interests with a multifaceted management. Even where single
bargaining unit negotiatfons take place, negotiations with one unit
are influenced by negotiatidnsywith others. Further complicating
the situation, state legislatures, courts, and, to some extent,

the general public are participants in the bargaining process.

10



In such a political context, the power of employee groups
resides in their ability to confer political advantages or to impose
political costs on elected officials and governmental administrators.
The ifmposition of political costs can take many forms, e.g., a lack
of political support during an eiection campaign or opposition to
programs which a particular administration is attempting to implement.

Clearly, employee organizations seek economic benefits for their
membership. However, in the public sector the balance sheet for
elected officials and their appointees often is more of a political
than an economic statement. Juris and Feuille have described the
political nature of public sector labor relations:

The union management relationship in the public

sector is shaped immediately by the constraints imposed

by political markets rather than economic markets. . . .

Thus, the union's bargaining power in the public sector

consists of its ability primarily to manipulate the

political costs of agreement and disagreement of the

various managers rather than the economic cost manipula~ 32

tion that characterizes union power in the private sector.

Many state and local political candidates place major emphasis
on law enforcement and criminal justice issues, and the support or
opposition of correctional employee organizations can a-fect the
outcome of an election. During the early 1970s 'in Massachusetts,
adult and juvenile correctional philosophy was a hotly contested.
political topic. The organized opposition of correctional employee
groups to the state correctional program contributed to the defeat
of the governor in a reelection attempt.

Political costs also may be imposed on the internal organizations

~ of both union and management. Public sector management can inflict

11



“internal political costs on the leadership of employee organizations
by the way in which it responds to employee collective bargaining
demands and in the daily operation of the contract administration
process, Likewise, employee organizations can affect the internal
organizational structure of governmental agencies. Increasingly,
public employee organizations are attempting to influence the appoint-
ment or removal of administrators. In Massachusétts, for example,
prison employee organizations publicly demanded the firing of a
corrections commissioner who was attempting to move the department
from an institutionally-based to a community-based program emphasis.
In Pennsylvania, a national public employee organization attempted,
albeit unsuccessfully, to dissuade the governor from appointing a
liberal correctional reformer to head the state's juvenile correc-
tional programs.

The political context and the relatively heavy political costs
associated with public sector collective bargaining have tendéd to
overshadow the economic aspects. Economic considerations commonly
have been dealt with as nonpolitical, secondary issues to the
detriment of public agencies and programs and, ultimately, of the

fiscal stability of state governments and the public interest.



LABOR RELATIONS IN STATE PRISON ADMINISTRATION

With respeét to planning for collective bargaining, carrying it
out, and living with what has been negotiated, every state department
encounters problems which it regards as different, greater, or more
complex than those of other agencies. For example, health agencies
point out that many issues of concern to employees directly or
indirectly affect the quality of patient care, and medical costs
have already increased to the point where public interest is univer-
sally aroused.  Trapsportation, police, welfare, employment services,
educatfon, and other state agencies also have special problems of
similar dimensions.

The state corrections agency--in some cases ''agencies'' is more
appropriate because many of the functions are separate and may be
the responsibility of local jurisdictions--also has unique problems
which affect the character of management-labor relations. For

example, it is the only government agency which:

e Cannot select its clients. (To be sure, a mental hospital
may be required to accept court-committed patients, but
the hospital determines when patients are well or otherwise
ready to return to the community.)

® Has little or no control over release of its clients,

e Serves clients who are there against their will.

e Relies on clients to do most of the work in the day-to-day
operation of the institution and to do so by coercion and
without fair compensation for their work. The prison would
come to a halt without the cooperation of its prisoners.

The courts and administrators have done much in recent years
to clarify and improve on the interpretation of prisoners'
rights. Prisoners, however, do not yet have the right to
organize and be represented . in their grievances by a union
of their choice..

13



U%ual]y has no clear, comprehensive law defining what it
should do with its clients. State statutes rarely provide
direction as to what prisons are to do and how they should
do it. And, whatever the prison is supposed to accomplish,
it rarely is provided with the necessary resources. Custom
and the historical precedents of legislative appropriations
establish a de facto program and policy for corrections.

. The more comprehensive the overall program, the more
uncertain the reconciliation of conflict among program
elements. Maintaining security conflicts to some extent
with the responsibility to assist prisoners to prepare

for eventual return to society.

Does not have its responribilities defined in "systems"
terms. Corrections is an integral part of the system of
criminal justice, primarily in the post-adjudication phase
of the process. What corrections is expected to do is
largely determined not by statutes, but by its relation-
ships to the criminal courts and law enforcement agencies
(primarily in local jurisdictions of the state). Correc-
tions is often referred to as the weakest component of the
system; and it is easily blamed for the mistakes and
failures of the others.

Can have its capacity grossly overloaded. Prison populations
may exceed capacity by 100 percent or more. This almost
invariably occurs without adequate financial augmentation.

A prison may be operating contrary to all state standards
with respect to housing space, sanitary facilities, medical
care, etc. 1t may even be found by the courts to constitute
cruel and unusual punishment, prohibited under the Constitu-
tion of the United States, but none as yet have been closed
as a result of such a finding.

Depends on the maintenance of satisfactory relationships
between its clients (prisoners) and its staff. The keepers
and the kept need and depend on each other. The staff

(who are basically unarmed and unprotected from the
prisoners) know that the majority of prisoners will
cooperate with the system in order to leave prison as
early as possible. The prisoners also know who they

fear the most: other prisoners. . The police can be at

"war'' with criminals, and the language and styls of police
planning is similar in many ways to that of the military.
Corrections, however, cannot be allowed to adopt a warring
stance, with the plant and work force a fortress whose
strength is turned not outward to an attacker, but inward
on itself--against prisoners and staff alike. Correctional
management and employees must cooperate to some extent

and they must also obtain at least some support from

their clients, for conflict among these different groups
may be exceedingly costly to all.




An LEAA study of the "Impact of Police Unions''® showed that
the members of the po]fce union are equal to the police department
minus management. In contrast, the prison is a micro-city, self-
contained behind a wall or fence and heavily policed, The superin-
tendent is '"'mayor! to both prisoner and staff populations. Like the
city, the prison has its own churches, hospitals, schools, and
industry. And, as do city residents, its pﬁpulation has laundry
and food services, showers, and television. Prisoners have canteens
for their small purchases and their own bank accounts (run by the
prison and called "trust accounts'). The prison usually has its
own source of water, tredts its own sewage, operates its own tele-
phone system, often generates its own electricity, and may provide
much of its own food such as vegetables, meat, and milk. Like the
city, the prison also has its racial ghettos and racial strife.
Unemployment is very high since there is rarely enough work to
occupy the entire population.  There is a considerable amount of
crime=--much of it unreported; even when it is.reported, it is
frequently unsolved.

The superintendent can "'run' his city no more than does the
mayor of any city. Both‘preside over an amalgam of groups and sub-
groups. Prisoners represent various racial, ethnic, and religious
subgroups, as do the correctional officers and other employees who
may also be members of different unions. Various professional groups

are represented, including medicine, education, and social service.
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In this complex organizational environment, employee unions'may
demand inappropriate solutions to correctional problems and substan-
tial benefits and work changes which compensate them more for doing
less. For example, good prisoner morale is maintained by an active
daily schedule for all prisoners, yet this is difficult to maintain
from correctional officer response to conditions of prison overcrowd~
ing. With overcrowding, inmate activities are diminished; inmate-to-
inmate contact increases; and staff-to-inmate contact decreases. In-
mate fears lead to the organization of gangs and a}lianceé and the
acquisition of weapons for self-defense. Risks of disturbance, riot,
and escape are perceived to be greater and staff tensions increase
when they feel in danger of losing control.

Higher pay for correctional officers, more fringe benefits,
and even more correctional officers usually will not alter the
drift toward prison rebellion. VYet correctional officers tend to
seek not only an increase in their numbers, but also a '"'shortening of
the lTines'" (e.g., speedup of meals, reduced visitation periods, less
recreation time, and restricted access to the prisoner canteen).

This tends to aggravate relationships in the prison between prisoners
and staff as well as among the various staff groups, as correctional
officers conflict with counselors, teachers, foremen, and instructors
whose work has increased or been made more difficult by the tighten-

ing of security and resulting'tensions.

IMPACT OF PRISON EMPLOYEE UNIONIZATION -

The emergence of correction workers! unions, with the typical

employee union interest in job security, working conditions, and
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other benefits, has provided the direct and indirect power to narrow
management discretion and to influence the po]ioies\énd programs of
cofrectional institutions. The impact of these changes is difficult
to assess since correctional agencies, and prisons in particular,
are so highly interactive with other pérts of the criminal justice
system and the social and economic conditions in urban areas of the
state. Mosf4of the historic struggles of corrections over the past
century are being replayed and the outcome is uncertain, but it is
likely that the changes taking place will permanently alter correc-
tional management.

It should be stressed that the problem is not collective
bargaining itself, but rather the way in which it is carried out.
More often than not, state administrations have performed their
functions ineptly, without appropriately qualified staff, without
adequate arrangements for input from and feedback to the line
operating departments, and without concern for future administrations.
Alsc, state~union contracting procedures usually do not provide for
the participation of, and full disclosure of contract cost implica-
tions to, the legistative branch or the public. - Correctional agencies
_ often have been forced to absorb the costs of new contract provisions
which have not been provided for in the state budget. In the fiscal
crunch typical of state agencies in the mid-19705, obtaining addi-
tional funds to support provisions of union contracts generally has
been given priority over the physical and program needs of pfisons

and prisoners--and sometimes has increased these needs.
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The advent of collective bargaining for employees is a frus-
trating event to tﬁe corrections commissioner and superintendent.

It is especially frustrating if it occurs duriﬁg a period when
prisons are overcrowded. Unfortunately, in most recent cases
(Florida, Louisiana, Massachusetts, New Jersey, New York, Ohio,
Pennsylvania, and Washington, D.C.), this is exactly when collective
bargaining has been instituted.

Génerally, in those states which have concluded union’contracts,
there has been little, if any, opportunity for -the chief correctional
executive to affect the basic organization of the bargaining struc-
ture. The governor and his labor relations specialists usually have
proceeded to develop the collective bargaining structure without
adequate consideration of the interests and problems unique to
institution-based correctional agencies. As a result, some regret-
table mistakes have been made--some irreparably and others at an
extravagant and unneceséary cost to the state. In some cases, the
quality of the overall correctional program and its prospects for
improvement have been seriously damaged.

While some‘of their methods may be subject to criticism and
possible regulation, the unions cannot be blamed for being so skilled
at their job: maintaining their own existence and seeking gredter
benefits for their members. It is the task of correctional adminis-
trators to improve their skills and knowledge of the collective
bargaining process and to work to achieve a proper balance between

 the welfare of their employees and that of the agency as a wholé;

its clients, and the general public.
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CHAPTER - |

GENERQL {SSUES N COLLECTIVE BARGAINING

There are a number of processes basic to the authorization and
execution of new policies enabling collective bargaining for state
employees. How these processes are undertaken will largely detérmine
the problems that the corrections administrator will face in negotiating
an agreement and living with its provisions. Figure | illustrates

the steps of the collective bargaining process in state government.

FIGURE 1
COLLECTIVE BARGAINING PROCESSES IN STATE GOVERNMENT
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Political-Socioeconomic Impact of Public Sector Collective Bargaining

The average American family earned $5,000 a year in 1953 and
paid 12 percent of that amount in taxes. In 1975, the average
family earned $14,000 and paid a combined tax of 23 percent. Over
the same period of tihe, state and local taxes increased by
533 percent, property taxes by 82 percent, and social security
taxes by 436 percent. The average pay of federal employees has
increased by 194 pércent during the past twenty years, as opposed
to an increase of 142 percent for those emp]oyed in the private
sectors of the economy.®
Collective bargaining between state correctional agencies and
‘employee unions has resuited in the wasteful expenditure of public
funds almost beyond belief. The problem is not collective bargain-
ing itself, but rather the overwhelming dominance of political over
~administrative power, which ensures that short-term partisan
political advantage is obtained at the expense of the quality of
public service and the economic welfare of the entire community.

A contributing factor, unfortunately, has been the naiveté or
ignorance of the executive branch's negotiators and the operating
agencies which they represent. This naiveté may come from several
sources: (1) 1itfle experience. in bargaining in the public sector;
(2) high turnover in top elected and appointive executive branch
officials who believe that labor support at any cost Is essential
to achievemen£ of their other short-range objectives; (3) low turn-

over of union officials assuring broader and deeper political skills
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and power sources, and fhe ability over time to purge their eﬁemies
from public service positions; and (4) insensitivity of governors
and their labor relations directors to the consequences of weakening
management authority in the operating departments by valuing new,
costly, andlggmplex labor relations processes over all other manage-
ment functions.

Theoretical analyses of collective bargaining. in both the public
and the private sector have long recognized great differences between
the two, especially with respect to the power of labor in the public
sector to impose po]iticaizbenefits or costskas opposed to the economic
benefits or costs imposed in the private sector. “éenefits” in this
equation usually have been impliedkunder Ycosts.!' But a low- or
no-cost contract is not a benefit to management if its provisions
restrict management powers, inhibit timely response to new conditions
and problems, and diminish accountability for results of the public
service delivery system. An added distinction must be that. the
elected chief executive's political interests often override his
managerial responsibilities, especially since few elected governors
have had prior managerial experience.

Apparent success with politically inspired and directed labor

negotiations can be accomplished if two conditions exist:

1. The true economic and program service costs of various
negotiated new provisions (most obvious examples being
retirement benefits and leaves with pay) are concealeds

2. Through political rewards, the cooperation of the legis-
lative branch is obtained in near-secret contract
ratification procedures. :



An almost universal problem in all public agencies in the United
States today derives from the past practice of using pension enrich-

ments as

. an attractive alternative to granting salary hikes
demanded in public employee bargaining. . . . Typically
it is the next generation of politicians and taxpayers
who must foot the bill for commitments made in the past.
Today we in California have become the '"next generation.'
In a recent four year period, current pension costs rose
380% in medium-sized cities and 348% in large cities.
Cal-Tax estimates that at least two-thirds of the
$22 billion state-local budget goes to employee salaries
and benefits. Public employee retirement now absorbs
more than one out of five state and local tax dollars.

""The drastic underfunding of many pension plans for
government employees is one of the biggest scandals of
our time," according to Dan McGill of the Wharton School.
Pension funds are short billions* of dollars in states
and localities where officials frequently gave in to
workers pension demands, but never raised taxes enough
to cover the prospective payments.

Senator Thomas Eagleton draws this conclusion from
a major congressional study of public pensions: '"For
states and municipalities, retirement costs over the next
quarter century may force choices between crushing tax
increases and bankruptcy.'" Nor is the picture at the
federal level any better. Civilian pension funds were
$101 billion in the hole in March 1976, while military
retirement had an actuarial deficit of $172 billion.
The latter plan has no financial reserve; instead, money
comes directly from the defense budget--$8.4 billion
this year. The Brookings f{nstitution believes military
pension benefits will soon begin to siphon off funds
necessary for national defense, while the U.S. Civil
Service Commission projects a 1000% increase in its
pension payments between 1970 and 1980. 2

Many pension benefit plans were not established in response to
union demands, and the benefits are not necessarily raised as a
result of collective bargaining. The impact of bargaining has been

primarily in terms of achieving a decrease in employee contributions
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to such plans. A plan initially funded on a basis of equal
contributions of employer and employee can now be over 90 percent
empToyer funded and 10 percent employee funded; in jurisdictions
_.such as New York City, it can be 100 percent employer funded.
Retirement plans are also changed through collective bargain-
ing to achieve reductions in the retirement age. O0f course, this
increases the length of time the benefits will be paid out. Other
factors in increased, unfunded pension costs are: (1) greater
life expectancy, (2) reduction in employee tufnover, and (3) salary

escalation and inflation.

Structural Problems and Reform Needs

The example above reveals that public sector labor relations
have been steadily corrupted by the neglect, if not opportunism,
of public agency chief executives, top management, and the legis-
lative branch. 1t is difficult to fault the respective unions for
being so skilled in maintaining their existence by obtaining greater
benefits for their members. However, their methods may be criticized
or subject to regulation (as lobbyists) to reveal and possibly modify
their political activ:.ies.

The issues in this cHapter review the basic structures and
operations of collective bargaining in state government. To
some exXtent, the weaknesses and needed modifications are also

identified.
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1.00 ENABLING LEGISLATION

fssue:

What provisions are desirable in enabling legislation?

What problems have developed from. the presence or absence

of specific statutory provisions in states with collectjve

bargaining experience?

PRINCIPLES FOR ADMINISTRATIVE ACTION

The ‘most common and preferred approach to the initiation of

collective bargaining for state employees is through enabling

legislation. Often the content of the legislation is developed

through the work of a governor's commission or appropriate standing

committees of the legislature. Where this occurs, the corrections

administrator may have the opportunity to present information and

arguments. in support of some favorable provisions.

It is preferable that the act define the bargaining
units rather than define the principle(s) which will
guide determination of the bargaining units. (See
Issue 1.02.)

The act should clearly provide that supervisors, if they
choose to be represented, be in a bargaining unit separate
from that of the workers they supervise.

The act should define and exclude from representation ‘in
any bargaining unit or process all managerial employees
and their confidential staff.

The act should provide that correctional officers, along:
with any other public safety employee group (such as state
police), are expressly denied the right to strike or engage
inrelated job actions.
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5. The act should prohibit certain matters from hegotiation,
including the retirement plan, position classifications,
recruitment, civil service examinations, and certification
policy changes. Additionally, it is desirable to prohibit
the full-time relief from state work of union officers to
attend. to union business, as well as to provide a policy
statement dealing with union officers' relief for union
business, including state and national conventions (usually
on the basis of time off without pay scheduled at the
agency's convenience and discretion).

6, The act should provide for union financial disclosure and
independent audits, in addition to the reporting of
contributions to state-elected officials or candidates.

Commentary

The above recommendations represent not a consensus of expert
opinion, but the considered conclusions of project staff.

Statutory prohibition of the right to strike is not as effec~
tive a deterrent as might be expected. Employees covered by such
restrictions have walked off the job in many jurisdictions--often
suffering no severe penalty.

The considerations which determine the position classification
plan are reviewable and sometimes even appea]able; but the deter-
mination of classes and thelir pay relationships is no mére negotiable
than the. component items in a profit-and-loss statement.

While union financial disclosure requirements were found in
state legislation only in Florida, it was reasoned that since union
officials are active in political lobbying and public electiops,
their political investments should be known to union members and

the public.
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Origins of Collective Bargaining Problems

The steps taken to achieve collective bargaining in government
agencies are, ‘in many cases, the origfn of management difficulty
with the barga;ning process at a later stage. Many problems at the
bargaining table or during contract administration arise because
of faulty decisions made when thé-structure of the bargaining units
was determined. Thus, problems involving the assignment and authority
of correctional lieutenants may derive from the decision to include
them in the bargaihing unit with officers and sergeants.

Further problems also may result from actions taken by employees
or by management during the period before collective bargaining is
instituted. In anticipation of enabling legislation, employee
groups affiliated with unionn organizations may db a number of things
to enhance their position with respect to the representational elec-
tions and construction of the bargaining units. While there is
little opportunity for correctional managers to deal affirmatively

with the actions of unions during this period, it may be helpful if

they recognize and understand their purposes.

Developing '""Historical'' Relationships

In the determination of bargaining units, consideration is
given to established relationships of occupatiaonal groups. Correc-
tional officers, realizing that they may be placed in a bargaining

unit with state security guards, hospital attendants, or fish and

v

e
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game wardens, may attempt to join with state police, state investi-
gators, or other groups which provide a more powerful bargaining
position.

An existing union group also may attempt to create a depart-
mental bargaining unit by organizing membership from within other
prison job classifications. This is natuially an outcome desired
by many correctional administrators and disliked by management-

labor relations specialists.

Developing a Track Record

Unrecognized unions can seek to gain broad employee support--
necessary to win a representation election-=by highly visible
advocacy of employee concerns,  Vigorous rebresentation of employee
causes before the civil service commission, testimony to legislative
commi ttees, press conferences decrying prison employment conditions,
attacks on ”permissivenééé% in correctional policy, and criticism
of state officials (includiné the corrections commissioner, a prison
superintendent, or the governor) are all ways to achieve desirable

notice.

Establishing Harmonious Relationships with the Existingk
Correctional Organizations

It is axiomatic that the climate of contract negotiations and
its subsequent administration will reflect the attitudes of manage-

ment toward employee relations and the characteristics of employee
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groups prior to the passage of enabling legislation and the
representational elections. Evidence that management is sincere
in attempting to deal with the informal representatidnal process
during this period generally will help the union achieve its

objectives and facilitate formalized relationships in the future.

Supervisars' Bargaining Unit

In the pre-collective bargaining period, corrections management

should hold to the position that correctional officer supervisors,

preferably the correctional sergeant and higher ranks, should be

represented by a bargaining unit separate from that which includes

the line correctional officer. (See also lssue 1.02.)

Correctional supervisors are management employees in the

administration of grievance procedures and employee discipline,

and in operational assignments in the event of correctional officer
strikes, lawful or otherwise. Even though supervisors currentiy
may belong to the union with correctional officers, management will
need to make clear to these employees why, under formal collective
bargaining, supervisors should not be in the same union. At the
same time, supervisors inust be made aware whether or not they are
entitled to union representation through a separate bargaining
unit. While the supervisors and others in the unit may elect the
same union which represents the correctional officers; the purpose

of the separation is still achieved,
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Employee Relations by Executive Order

In most states, the governor has the authority to issue
executive orders creating new administrative policy and as such
can confer on state employees under his jurisdiction the right to
collective bargaining. Where this has occurred, there has been
some history of legislative consideration and ultimate rejection
of an enabling statute.

While it is debatable whether the objective justifies the
means, it is doubtful that the results of collective bargaining
by executive order will be nearly as satisfactory as those obtained
through legislative authorization: Under the former conditions,
the corrections administrator rarely will have much opportunity
to influence the governor's decision. Once the executive order is
promulgated, however, the tasks of the correctional administrator
will be identical to those under legislative authorization.

It must be un&erstood that whatever is agreed to in negotia-
tions may not be honored by the legislature. Legislators may
\simply refuse to provide the funds needed to implement the pro-
visions of the agreeménts,,@f by resolution or statute they may
abolish the force and effehf of the executive order, Even where
there are indications of executive~liegislative confrontation on
such an issue, the correctional administrator should take
seriously the ensuing contract negotiations. The results may
stand; and i they do not and legislative enactment eventually

occurs, previous agreements will he difficult to rescind:
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IMPACT

Future amendment of the enabling legislation to remove or
modify provisions which have caused problems for correctional
administrators under negotiated agreements cannot be planned for
or expected. The best advice on handling problems arising from

the enabling legislation may be the foflowing:

1. Explore other ways to deal with the problem, get the
facts and analyze them, and discuss the problem with
the union and with the state employee relations director.
Determine whether it would be feasible to make some
changes at the next renegotiation sessions where they
may be exchanged for a new benefit or procedure given
high priority by the union.

2. Learn from the experience of other states. A probiem may

be best avoided by dealing with it in the legislative
drafting period.

Related lssues

Virtuaiiy all issues discussed in this guide have some relation-
ship to the enabling legislation and to the various suggestions

offered here.
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BARGAINING UNIT DETERMINATION

lsste: How should bargaining units be determined? WYWould correc-

tions be better off if all emoloyees were in the same

bargaining unit?

PRINCIPLES FOR ADMINISTRATIVE ACTION

One of the most important and controversial aspects of collec-
tive bargaining in gévernmenta] agencies concerns the proper
number and size of Eargaining units. In general, the horizontal
structure of units based on similarity of jobs is preferred over
the vertical structure, such as a departmental or divisional unit
in which the departmental function is the primé consideration.

Either structure can result in excessive numbers of bargaining

units, but such fragmentation is greatest where vertical structure

is adopted. Ideally, jobs should be grouped to produce the largest

reasonable units. A typical statute provides:

In determining the appropriateness of bargaining
units, the board shall:

(1) Take into consideration [the fact that] public
employees must have an identifiable community of
interest, and the effects of over-fragmentation.

(2) ‘Not decide that any unit is appropriate if such
“upit includes both professional and non-professional
employees, unless a majority of such professional
employees vote for inclusion in such unit.
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(3) Not permit guards at prisons and mental hospitals,
employees directly involved with and necessary to
the functioning of the courts. . . , or any
individual employed as a guard to enforce against
employees and other persons, rules to protect
property of the employer or to protect the safety
of persons on the employer's premises to be
included in any unit with other public employees. . .

() Take into consideration that when the [state] is
the employer, it will be bargaining on a state-
wide basis . . .

(5} Not permit employees at the first level of super=
vision to be included with any other units of
public employees but shall permit them to form
their own homogeneous units. In determining
supervisory status, the board may take into

consideration the extent to which supervisorY
and non-supervisory functions are performed.

in every state where bargaining unit policy has begun with a
kstatement of principles, a battle among unions (and nonunion
employee groups) and protracted negotiations with state employee
relations directors and public employee relations commissions have
ensued. As a result, the guiding principles were sometimes ignored
and structurally undesirable decisions were made.

In one state, for example, the’state employee relations
director conceded in personal negotiations with the union head that
correctional sergeants were not supervisors on the basis of ‘the
union's representations that they were not. No hearing by the
employee relations commission was held, and the corrections depart-

ment was given no opportunity to comment.

In another state, a separate bargaining unit was provided for
truck drivers, when heavy equipment operators, bus drivers, and

mechanical shop personnel were included in another unit. Such a
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bo]icy of free unit determinatidnvmay produce a series of separate

deals with interested unions, thus setting up a bargaining structure

which is almost impossible to change. i
The bargaining unit structure of the sixteen MERIC project

states is summarized in Table 4,

The Wisconsin Model

Wisconsin, the first state to devise a comprehensive plan for
collective bargaining, established the bargaining unit structure
in the enabling act. This approach has not been emulated by many i
other states even though most of its intended purposes have been
achieved. Hawaii is the only other state we know of which has
followed the Wisconsin model. Pertinent sections of the Wisconsin
act are:

(a) It is the express legislative intent that in order

to foster meaningful collective bargaining, units
must be structured in such a way as to avoid exces-
sive fragmentation whenever possible. In accord-
ance with this policy, bargaining units shall be
structured on a statewide basis with one unit for
each of the following occupational groups:

1. Clerical and related

2. Blue collar and nonbuilding trades

3. Building trades crafts

L. Security and publiic safety

5. Technical



TABLE 4

BARGAINING UNITS FOR STATE CORRECTIONAL EMPLOYEES IN SIXTEEN STATES

California
Connecticut
Florida

I11linois

Indiana

Louisiana

Massachusetts
Michigan

New Jersey
New York

Ohio

Oregon

Pennsylvania

Rhode Island

Washington

Wisconsin

No bargaining units
Currently being established
Currently being established

Agency bargaining unit -
Department of Corrections' employees

Currently being established

Agency bargaining unit -
Department of Corrections' employees

Statewide bargaining units

No bargaining units

Statewide bargaining units

Statewide bargaining units

Agency bargdgaining units -
Department of Rehabilitation and
Correction's employees

Institutional bargaining units -
Employees at each institution within
the Corrections Division form a
bargaining unit

Statewide bargaining units

Agency bargaining units -

Department of Corrections’ employees;
also statewide bargaining units ‘

‘Agency bargaining unit -

Department of Social and Health Services'
institutional employees ‘

Statewide bargaining units
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6. Professional
a. Fiscal and staff services
b. Research, statistics and analysis
c. Legal
d. Patient treatment
e. Patient care
f. Social services
g. Education
h. Engineering
i. Science

(am) Notwithstanding par. (a), the legislature
recognizes that additional or modified statewide
units may be appropriate in the future. Therefore,
after July 1, 1974, the employer or employee organi-
zations may petition the commission for the estab-
Jishment of additional or modified statewide units.
The commission shall determine the appropriateness
of such petitions, taking into consideration both
the community of interest and the declared legis-
lative intent to avoid fragmentation whenever
possible.

(b) The commission shall assign eligible
employees to the appropriate statutory bargaining
units set forth in par. (a).

. (d)  Although supervisory personnel are not
considered employees for purposes of this subchapter,
the commission may consider petitions for a statewide
unit of professional supervisory employees and a
statewide unit of non-professional supervisory
employees, but the certified representatives may
not be.affiliated with labor organizations represent-
ing employees assigned to the statutory units set
forth in Sect. 111.81(3)(a). The certified repre-
sentatives for supervisory personnel may not bargain
on any matter other than wages and fringe benefits
as defined in Sect. 111.91(1).2



Although collective bargaining authority has existed in Wisconsin
for ten years, no unions have been certified to represent the super-

visors or the professional subunits for fiscal and staff services.

Departmental Bargaining Units in Corrections

Almost every correctional administrator, both with and without
a union contract, expresses strong preference for a departmental
bargaining unit, as opposed to the multiplicity of unions involved

in horizontal bargaining units.

Departmental Unit in I1linols

In 111inois, departmental or vertical bargaining units have
been established on the basis of similarity of jobs. Classification
plan job titles in the corréctions budget included the typical
titles--correctional officer, clerk, carpenter, cook, storekeeper,
etc. These ail became related by adding "correctional! in front
of each title (i.e., correctional clerk, correctional carpenter,
correctional cook, correctional storekeeper, etc.).

It remains to be seen whether or not the Personnel Department
will continue to treat these as distinct correctional classes or
special working conditions and selective certification basis for
the general classes of clerk, carpenter, cook, storekeeper, etc.
The decision may. have considerable impact on the employees in these

classes and the state position classification plan as a whole.
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Departmental Unit in Washington, D.C.

A variation of the departmental unit is found in Washington,
D.C., where the bargaining unit is defined as ”gll employees of
the Department . . . excluding professional, managerial and super-
visory employees and employees engaged in personnel work of a non-
clerical pnature."

Under the contract, however, the '"'. . . Union is the exclusive
representative of all employees . . . and recognizes its respon-
sibility of representing the interest of all employees without
discrimination and without regard to membership in the union."

In this contract, correctional sergeants are considered non-
supervisors. Only nonsupervisors are eligibie to hold elective
offices in the union. No unusual problems have been reported under
this contract which was first signed on 14 October 1969 and
renegotiated on 16 November 1971.  Since that time, a union security
clause was added providing a service charge to the union for all
employees who are not union members. Representation was limited to

members and to those who paid the service charge.

Multiple Unit Representation

in states where several employee bargaining units are repre-
sented by the same union, some offthe‘problems of fragmentation
are eliminated by negotiation of a ''master agreement' tovering all
of the separate units. A separate portion of the agrzement covers

issues particular to each unit. These individual agreements often
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are appended to the printed master agreement for the convenience
of both management and employees.

In nearly every organized state correctional system, regardless
of the number of bargaining units, the unit which includes correc?
tional officers is the largest. There are always sufficient employees
for this unit at each institution so that the unit usually can be"
subdivided into institutional locals. This will not always be the
case for the units representing the other classifications, which will
sometimes form locals on a regional basis.

Each local will have its own president, vice presidents, and
shop stewards, and each is expected to take care of its own relation-
ship with the prison. Professional staff rom the union are dis-
patched to aid local officers if they request assistance. Thus,
locals can and do ''negotiate' informal agreements with their prison
superintendents whenever they choose. Such informal agreements are
developed to make mutually acceptabie modifications of the strict
rules on seniority assignment, overtime, and other matters. Informal.
agreements, however, cannot be grieved in their breach; they simply
are not recognized by state union officers and the state administra-

tion.

IMPACT

Bargaining unit formation is more of a political or administra-
tive "art'" than a ''science.! Further innovation in this area can be

expected 'in the next several years.
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In some large states, bargaining units have followed relatively
classical lines. Because state prisons include so many occupations
on their staffs, prison superintendents may have to deal with twelve
to twenty different union locals. ' Generalily, however, ohe union
dominates the others, representing 75 to 85 percent of all state
employees. Thus, it is not uncommon for most units to be represented
by the same union,

A case could be made for establishing a single corrections
bargaining unit for all nonsupervisory employees as was done in
Itlinois. It is still too early to evaluate the advantages and
disadvantages of such a bargaining unit structure,

Generally, the correctional officers union will dominate other
prison employee groups in negotiations and in contract administra-
tion. This will be true whether the correctional officers are
represented by their own union or by a more comprehepnsive union

in which their members are predominant.

References

1. Pennsylvania Public Employee Relations Act, Sec. 604,

2. Wisconsin State Employment Labor Relations Act, Ch. 612, L. 1966.
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1,02 COLLECTIVE BARGAINING NEGOTIATIONS

Issue: How should the corrections. department be represented .in the

‘bargaining process? Can the impact of specific provisions

o~

be assessed prior to agreement to them? How is bargaining

affected by the bargaining unit structure?

PRINCIPLES FOR ADMINISTRATIVE ACTION

The negotiation of collective bargaining agreements to cover
all employees within a state department of corrections is complex,
Multiple organizations exist on both sides of the bargaining table.
State correctional employees often are included within more than
dne bargaining unit and are represented by more than one employee
organization. |In order to develop contracts covering correctional
personnel in a particular jurisdiction, state management repre-
sentatives must negotiate with several different bargaining units,
and unions. Further complicating the negotiations, state legisla-
tures, courts, labor relations neutrals, public employee relations
commissions, and the general public are, to some degree, participants

in the process,

Employer Organization for Collective Bargaining

In all of the states researched with comprehensive public sector
collective bargaining, a designated department or division is charged
with negotiating agreements with state employee organizations. Although

the titles of these divisions or departments vary, in a majority of
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cases they are referred to as an "office of employee relations."
The exact'placement of these offices within the state govern=
mental hierarchy also varies, but two models are predominant.

In the states of Florida, Indiana, Massachusetts, Pennsylvania,
Rhode 1sland, and Wisconsin, the Office of Employee Relations is
a division of the state's Department of Administration. State
departments of administration generally report to the governor
and have policy-making, compliance, and review functions with
respect to budgetary and personnel matters of the executive
branch. 1In the second organizational model, the office of
employee relations reports directly to the governor. This
pattern is apparent in [Tlinois, New York, New Jersey, and
Oregon, where the 0ffice of Employee Relations is located
within the Executive O0ffice of the Governor.

In the states referred to above, the employee relations office
is responsible for negotiating all iabor relations agreements with
state employee bargaining units. In such negotiations the employee
relations office represents the various state departments as chief
negotiator for contracts covering empioyees under their jurisdiction.
The trend toward development of statewide rather than agency bargain-
ing units has meant that the employee relations office most often
negotiates collective bargaining agreements which cover employees
of more than one state agency. For example, a negotiated contract

between the New York State 0ffice cf Employee Relations and the
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Administrative Services Bargaining Unit would cover clerical
personnel throughout the state service, regardless of the agency
in which they work.

In three states (Louisiana, Ohio, and Wasﬁington) which allow
only nonwage collective bargaining for state employees, the primary
'responsibility for collective bargaining is structured quite
differently. In these states, bargaining units have been determined
essentially on an agency basis, and primary responsibility for correc-
tional employee collective bargaining rests with the agency director
and his appointed representatives. In Louisiana, the director of
the Department of Corrections and two subordinates negotiated the
department's first contract with correctional employees in spring
1975.  In Ohio, representatives of the director of the Department
of Rehabilitation and Correction negotiate collective bargaining
agreements with correctional personnel subject to the director's
approval. In Washington State, representatives of the secretary
of the Department of Social and Health Services negotiate collective
bargaining agreements covering personnel who are employed at the
24 state institutions under the jurisdiction of the secretary.

Managemeqt structure has important implications for collective
bargaining. In states with comprehensive collective bargaining for
state personnel, the chief management negotiator usually is from
an office of employee relations organizationally located within
either the executive office of the’governor or a state department

of administration. Those respensible for negotiating collective



bargaining agreements covering correctional personne! thus have no
formal operational responsibility within a correctional agency, nor
are they organizationally responsible to the director of a correc-
tional agency.

In negotiations, the responsibility of state negotiators is to
maximize political and program benefits for their employer-~-the
governor. In addition., the government negotiator relates to and
relies on a constituency of labor relations professionals for support
and advancement in this rapidly evolving and growing field. These
two facts are extremely important. The concerns of the state's
negotiator in negotiating with bargaining units which include correc-
tional employees are broader than and different from those of a
director of a department of corrections. As a result, it is possible
for a state's negotiaﬁ@r to enter into col]ecfive bargaining agree-
ments which, while they effectively respond to the governor's total
program and politibal needs, have a significantly negative impact
on correctional programs.

There are other reasons for the negotiation of contract items
with potentially adverse effects on the operation of correctional
agencies.  First, state labor relations negotiators generally are
unfamiliar with operational factors unique to correctional agencies.
And although attempts may be made to consider correctional administra-
tion concerns during the negotiation process, communications tend
to break down under the stresses of final contract negotiatipns.

Input from agency administrators is reduced as the state's negotiator
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interacts with his superiors in the determination of final manage-
ment positions. Also, correctional administrators charaéteristica]ly
have been unconcerned about or even unaware of the significance of
the bargaining process until it is over.

Where collective bargaining units are organized horizontally,
or statewide, reliance on a state negotiator could be cdnsidered
the most reasonable approach since it allows for the implementation
of statewide labor relations policy and éssists in the equalization
of employee benefits throughout the state. ‘However, problems for
management of operating agencies may arise under this arrangement.
Occasionally the state negotiator has entered into’collective
bargaining agreements with emplioyee groups without the knowledge
or agéinst the wishes of the correctional administrator. Where
this has happened there often has been a signi%&cant impact on the
operation of the state's correctional facilities. Three cases will

assist in reinforcing this point:

(1) In early 1971, just months prior to the tragic riot
at Attica State Prison . in upper New York State, the new
director of the New York State Department of Correctional
Services was faced with the employee organization bargaining
demand that all correctional officer assignments, both specific
post assignments and shift assignments, be based on a séniority
bidding system. The director, feeling that he and his superin-
tendents. could not adequately administer the state's prisons
under such a contract provision, informed the state's chief
negotiator, the director of the Governor's Office of Employee
Relations, that he would accept a strike rather than agree to
that demand. The director of the Department of Correctional
Services then proceeded to implement a strike contingency plan
and notified his superintendents that . a strike by correctional
officers was imminent. On the last evening of negotiations
prior to the scheduled correctional officers!' strike, the
director was called by the state's chief negotlator to. the
bargaining table.
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Unable to reach a resolution with the union, the director
teft the negotiations tahle and notified staff to expect a
correctional officers’ strike the next morning. Reportedly,
in the early morning hours, the state negotiator, unknown to
the director, discussed the situation with the governor and
entered into a collective bargaining contract with the union
which included a seniority bidding system for post and shift
assignments. This action was taken without the approval of
the director of the Department of Correctional Services. On
waking in the morning, the director was informed that the
union seniority job bidding demands had been accepted. The
contract provision was to have the effect of significantly
reducing the discretion of management to place correctional
officers on posts and shifts based on correctional officer
skills and prog:am needs. - The criterion for determining
assignment to a specific job became seniority.

(2) tn 1973, the Bureau of Labor Relations, a division
of the Pennsylvania Department of Administration, entered into
a multi-unit contract covering ten bargaining units repre-
sented by the American Federation of State, County and
Municipal Employees (AFSCME). Correctional officers and
psychiatric security aides composed one of these ten bargaining
units. fIncluded within this muliti-unit agreement was a
section that stated: "All employees' work schedules shall
provide for a fifteen-minute paid rest period during each
one-half wark shift. The rest periods shall be scheduled
whenever possible at the middle of such one-half shift. The
employer, however, shall be able to vary the scheduling of
such period when, in its opinion, the demands of work require
such variance.!'?

Administrators of the Pennsylvania Bureau of Correction
indicated that they had no prior knowledge of or input into
the development of this contract provision. Whereas for most
state agencies the implementation of fifteen~minute rest
periods twice a day for each employee would not provide an
undue scheduling and economic burden, the situation was quite
different for the Bureau of Correction. The bureau found
that it had neither the personnel nor financial resources to
relieve correctional officers from such posts as the cell
blocks and the perimeter towers for fifteen-minute rest
periods twice every shift.

As a result of the bureau's inability to comply with this
contract provision, AFSCME filed a grievance which subsequently
reached binding arbitration. The arbitrator found for the
employees. The decision required that the commonwealth
include in. the work schedules of correctional officers two
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fifteen-minute rest periods to be taken away from their posts.
In addition, those correction officers who had been required

to remain on duty during their rest periods were to be compen-
sated an appropriate rate of overtime pay retroactive to .the
date of the initial grievances. Since the Bureau of Correction
was still unable to comply with the contract provisions

because of a lack of resources and scheduling difficulties,
Pennsylvania negotiated an agreement with the union that
correctional employees’ pay would be raised one state pay

grade in lieu of the rest periods.

The arbitration decision and contract provision buy-out
cost the Bureau of Correction approximately $1.4 million in
fiscal year 1973-74. However, the salary payments to correc~
tional personnel were not made until fiscal year 1974-75 and
came out-of the bureau's normal $48-million operating budget
for that year. Of course, in addition to the one-time cost,
the bureau continued in subsequent years to have increased
salary expenditures due to the buy-out provision of increasing
correctional employees' wages one state pay grade.

Several important observations emerge from this example.
The first concerns the ability of a state negotiator, without
the knowledge of correctional administraters, to enter into
contractual agreements with employee organizations which
could have a profound effect on the operation of a correc-
tional system., The program impact and economic cost of this
current provision to the Bureau of Correction was not under-
stood or known by the management negotiators in Pennsylvania.

Second, the Bureau of Correction was offered no budgetary
relief, either by the executive branch or by the legislature,
in terms of increased personnel positions or additional salary
appropriations in order to implement this contract provision.
Already in an exceedingly tight budgetary position and faced
with increasing prison populations, the Bureau of Correction
absorbed the arbitration award and increased salary expenditures
of almost $1.4 million out of its 1974-75 operating budget.

in order to absorb this unbudgeted expense, the bureau
was required to reduce program activities, to leave unfilled
budgeted personnel positions, and to use correctional personnel
overtime when the reduced staffing became critical. The
problems caused by the rest period contract provision were
enormous. - The director of the Bureau of Correction was even-
tually fired, reportedly for poor financial management.
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(3) In December 1975, l1linois' chief labor relations
negotiator, from the Executiye 0ffice of the Governor, nego-
tiated a collective bargaining agreement with AFSCME covering
employees within the 111inois Department of Corrections. Among
other economic provisions, the contract called for an average
7 percent pay increase for state correctional personnel.
Estimates of the total cost of the collective bargaining
agreement ran as high as $4.5 million. The day after the
contract was signed, word came from the governor's office to
the director of the Department of Corrections that it did not
appear that the legislature could approve funding for the wage
increases and that the department would have to finance out
of its current operating budget any increased costs resulting
from this collective bargaining agreement.

The director and his appointed superintendents were
required to curtail and cut back on programs and services in
order to finance the contract provisions. Faced with stagger-
ing population increases, antiquated facilities, and inadequate
educational, health care, and rehabilitative programs for
prisoners, the Department of Corrections was forced to tighten
its belt even further.

The situation in l1linois is complex. The governor,
facing a primary election which he eventually lost, was seek-
ing support from organized labor. ' The framework for coliective
bargaining was not the result of legislative action, but
rather a gubernatorial executive arder. Thus, the state
legislatures had not approved collective bargaining for state
employees. The collective bargaining agreement was signed in
the middle of a fiscal year, effective immediately, and thus
was out of step with the normal state budgetary procedures.

The examples above do not necessarily imply that changes in
job assignment procedures in New York State were undesirable; that
a rest period twice a shift for Pennsylvania correctioha] employees
was totally inappropriate; or that correctional employees in 1llinois
did not deserve or require a wage increase. The important points
relate to the nature of the collective bargaining process as it has
evolved in many states. First, some decision-making authority has

shifted from the correctional administrator to the state's chief
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labor relations executive, which may cause serious problems for
the operation of correctional programs. Second, the bargaining
process tends to force reallocation of correctional resdurces to
finance the negotiated contract, without ‘regard fof the needs and
plans of the correctional service and withcqt such legisfative
review as 'is undertaken for expenditures planned through the state
budget.

With bargaining units which cross state agency lines, the
placement of negotiating authority for the state in an offfce of
employee relations makes administrative sense for a number of

reasons. However, three potential problem areas must be addressed

through the administrative policies discussed below,

Three Administrative Policies Needed

First, some arrangements should be made for timely meetings
and communications between the office of the state negotiator and
fhe directors of state agencies. The corrections commissioner
should be able to suggest and to react to alternate collective
bargaining positions and contract clausesf Second, an appropriate
management dispute resolution procedure should be devéloped through
which‘conflicts between agency administrators éhd the staté nego-
tiator can be resolved. This may require the creation of a process
of appeal to the governdr of the state or his designee. Third,
contract provisions’must be adequately costed to determine additioné]

budgetary appropriations needed. Such an analysis might fake the form
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of an operational and fiscal impact statement which, if contested by
an agency administrator, would be reviewed through the management
dispute resolution process. Impact statements should allow for both
the realistic costing of collective bargaining agreements and for
the development of financial and operational relief for affected
'agencies.

The above suggested management procedures are intended to
assist in unifying the labor relations and program philosophies of
state government. The potential burden that fragmentation of
authority can impose on operating programs clearly indicates a
need for a dispute resolution process at the highest executive
Tfevel of government to mediate conflicting labor relations and
operating programs goals.

Labor relations management procedures also should be imple-
mented at other organizational levels. For example, there is a
need to provide for communications between prison superintendents
and the director of the department of corrections with regard to

the impact of potential contract provisions on the institutions.

Employee Organization for Collective Bargaining

Once bargaining units are determined, the selection of an
employee representative organization begins. Most states which
have enacted collective bargaining laws for state employees have
provided for exclusive representation in bargaining and contract

administration for the organization chosen by a majority of employees
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in the appropriate unit. Generally, statutory provisions indicate
that once an employee organization is certified as the exclusive
agent of a bargaining unit, its status cannot be challenged by
another employee organization for a period of one year after
certification or while there is a valid collective bargaining
agreement in effect.

An employee organization can achieve exclusive representation
rights in one of two ways: (1) the organization can submit evidence
that it represents a majority of employees within a particular
bargaining unit and can request voluntary recogniticn by the
employer; or {2) if a question of representation exists, a public
employee relations commission or its equivalent can conduct a
confidential study to determine the desires of employees with
respect to a representative organization.

Generaliy, a state or national union or association wins
representation rights for bargaining units which include state
correctional personnel. The union or association then has respon-
sibility for contract negotiations with input from regional and
focal organizaticns. - The contréct, of course, is subject to eventual
ratification by rank-and-file membership.

Patterns of development of state, regional, and local organiza-
tions vary. AFSCME, which represents more correctional officers
than any other employee organization, generally structures institu-
tional locals which are responsible fo the state council either
directly or through'a regional organization. The state council is

responsible for negotiations with the state employer representative.
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State councils vary in terms of the numbers of employees and
the types of bargaining units they represent. For example, in New
York State, the AFSCME state council represents only the security
bargaining unit which includes approximately 10,000 employees. In
Pennsylvania, the council represents ten state employee bargaining
units and approximately 76,000 state employees. In other states,
the predominant situation is for the leadership of the state office
of the organization to represent state employees at the bargaining
table, Relationships between employee organizations and bargaining
units can become quite complex. In Massachusetts, an alliance of
AFSCME and the Service Employees International Union (SE1U) won
representation rights for a majority of the eleven state employee
bargaining units. These two AFL-CIO unions jointly negotiate at the
bargaining table for the employees they represent.

In Pennsylvania, the AFSCME state council negotiates for ten
statewide bargaining units through a process called multi-unit
bargaining. The Pennsylvania AFSCME state council negotiates a master
collective bargaining agreement for all the employees it represents,
as well as appendices to the agreement with special provisions
applying to employees in each of the separate bargaining units.

Multi-unit bargaining is a common practice. The AFSCME-SEIU
alliance in Massachusetts engages in multi-unit collective bargain-
ing.  In New York State, although each of the Civil Service Employees
Association's bargaining units has a separate contract, they are
virtually identical and are the result of a multi-unit bargaining

process.
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In addition to multi—unit collective bargaining for state
personnel, there also exists a process referred to as coalition
bargaining. In coalition bargaining, employee organizations repre-
senting separate bargaining units jointly engage in nerotiating a
collective bargaining agreement,

Bargaining over different issues at different levels of the
emplover hierarchy is referred to as multi~tiered bargaining. The
New York State Civil Service Employees Association has written into
the contract for its four bargaining units that there shall be
departmental and inétitutiona] bargaining over local employment
issues in addition to statewide collective bargaining over general
employee concerns.

There are advantages and disadvantages associated with multi-
tiered bargaining. Faced with the departmental negotiation of local
employment issues after economic negotiations have already concluded
at a statewide bargaining table, the correctional administrator is
at a disadvantage with respect to bargaining power since the important
economic issues have already been resolved. On the other hand, in
jocal negotiations the correctional administrator has greater control
over the setting of management priorities for negotiations. Conceiyv-
ably, there would be less chance of negotiating a contract clause
without a full understanding of the potential impacts on departmental
operations. From the employees' point of view, multi-tiered bargain-
ing offers . a second chance to attain bargaining demands not wonh in

the state-level collective bargaining process.
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IMPACT

The impact of inadequacies in organization and process may be
particularly serious for the operating agencies since they must live
with the changes virtually foreQer. On the other hand, if the
unions fail to obtain a new policy or benefit, they can return to
the contract renegotiation in two or three years and try again.

Especially onerous contract provisions, of course, can be
reopened by correctional management if the political climate at the
time wil) support this action. To assume such an active role,
corrections management must depend primarily on administrative
analyses which document the costs, delays, division of manpower,
etc.y resulting from a particular policy or procedure. A provision
which alters the overall institutional program to the disadvantage
of prisoners, for example, can be related to an effect on their

post-release performance.

Reference

J. AFSCME Locals 467, 2497 and 2496 v. Commonwealth of Pennsylvania,
Arbitration Opinion and Award on Grievances 73-74k4, 73-767, and
73-768 (hearings held 4 February 1974).

*Note: Pages L42-54 are taken from the MERIC final report, Prison
Employee Unionism: The lmpact on Correctional Administration

and Programs, by John M. Wynne, Jr.
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.03

CONTRACT EVALUATION

Issue: How should a proposed contract be evaluated? And who should

undertake the evaluation? The correctional administrator?

The legislature? Can the evaluation be concluded before

approval?

PRINCIPLES FOR ADMINISTRATIVE ACTION

In private industry contract negotiations, both parties even-
tually arrive at a point where the cost of the package becomes
crucial to reaching an agreement.!

Costing out contract provisions should also be undertaken in
government agency negotiations. Several types of costs are examined
in this process: (1) direct payroll costs (cost of work-paid time);
(2) changes in costs which are a direct result of changes in the
direct salary cost (retirement, disability leaves, sick leave,
vacation, etc.); (3) nonpayroll costs; and (4) costs of non-work-
paid time.

An example of an accounting form is shown in Table 5. This
form should be completed by listing every existing benefit which
costs sometﬁing (e.g., clothing allowance, overtime, meals, military
leave, holidays, and sick leave). The analysis of total changes can
be extended to annual increase by function (custody, education,
administration) and on a multi-year basis. Summary analysis also
should include a table of prior year increases by combined dategories

(direct payroll, indirect payroll, nonpayroll).
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TABLE 5
COSTING OUT CHANGES IN CONTRACT TERMS

Inereased
Changes in Costs Cost
Direct payroll—=—annual
Straight time earnings—5% general increase/1,000 employees $ 400,000
Premium earnings—night-shift differential—62.5¢ an hour 220,000
Overtime—overtime cost increased by 1% times rate 63,000
Total increase .. direct payroll costs 680,000
Added costs directiy resulting from higher payroli costs—annual
Added ‘state contribution to retirement fund
1,000 employees: 5% x $400,000 20,000
Total additional direct payroll costs 20,000
Nonpayroll costs—annuat
Insurance—(a) increase state portion to health insurance 50,000
(b) increase state portion to life insurance 100,000
Miscellaneous
Tuition reimbursements (addition) 6,000
Suggestion awards (addition) ' 3,500
Personal safety equipment (addition) 12,000
Total additional nonpayroll costs——annual 171,500

Changes in non-work-paid time

Paid lunchtime—% hour at straight time 605,000
Paid time off for union activity——new
1 hour a week for 20 shop stewards x $5.80 shop steward

average new wage 6,032
Paid time off for safety or training-—20 hours per man

added x 1,000 employees x $5.50 average 110,000
Total change ir. hours paid for but not worked—annual 721,032

Financial data derived from costing out (ltems 1-4, above)

Total increase in contract costs (item 1+ ltem 2+ ltem 3+ ltem 4) 1,592,532
Average total -increase in contract costs per employee payroll hour
Total increase ¥ 220,000 hours 7.2h

Projection of benefits for other employees (300 supervisory and
other unrepresented employees)

(a} Pay increase (5%), or $410 per employee, X 300 equals annually: 123,000
(b) Overtime pay not allowed supervisors, but.for 180 other

nonsupervisors amounts to: 43,200
(c) Retirement fund contribution by state for the 300 empioyees

is similar: 6,150
(d) Paid lunchtime would be the same for 190 other employees

(uncludnng custodial supervisors): 125,000
(e) Health insurance improvements for 300 employees 30,000

(f) All other benefits—none ‘ -
1ST YEAR TOTAL: 327,350
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In the example used, it is assumed that a medium-sized state
corrections department has 1,000 employees composed of correctional
officers and other line workers in crafts, blue-collar trades, and
cuiinary services-~all of whom are under a union contract. Sergeants
and other supervisors are excluded.

Pay Increase: A 5 percent pay increase was negotiated for the
1,000 employees whose salaries were increased an average of $400
a year. Employees also received a night-shift differential of $5
for each shift which included normal work between the hours of
6:00 P.M. and 6:00 A.M. There are 200 employees who would be
eligible for this benefit in an average working year of 220 days.

While no additional retirement benefits were negotiated, the
base pay ‘increase produces direct increases in the state's share
of the retirement fund. This is calculated a5 a 5 percent increase
in the state's share based on the gross amount of pay increases.

Overtime Pay: Overtime was authorized at the premium rate
of 1% times the regular rate for all work which had previously been
paid at the straight time rate. For the previous year, actual
overtime expenses raised 5 percent for the pay. increase divided by
50 percent would indicate the new cost of the premium pay rate.

insurance: Insurance costs to the employee were reduced, and
the state's share was increased by’$100 for each empioyee every year.

Tuition Reimbursement: State payment of tuition for part-time,

off-duty, college-level education was provided.
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Suggestion Awards: Employee suggestions adopted would be

rewarded at the rate of 25 percent (versus 10 percent under the
current plan) of the first twelve months' savings estimated.

Safety Equipment: Personal alarm signhaling devices to be

carried by correctional officers in housing and work areas will be
provided to officers in 104 posts. At $65 each, in addition to
fifteen area receivers at $200 each, the first year's cost will be
$9,760. Service agreements with the supplier will increase this
one~time annual cost to $12,000.

Lunchtime: Paid lunchtime for correctional officers not fully
relieved during their shift for lunch was agreed upon at % hour
a day (regular time). The 1,000 employees will receive approximately
% hour additional pay Tor 220 days at $5.50 an hour average new
wage ($605,000). |

Training Time: Allocations were made providing for 20 hours

training for each employee on off-duty time (1,000 x $5.50 x 20 =

$110,000 annually).

Nonunion Employees

The cost ahalysis presented above introduces the related jssue
of nonunion employees, the largest group being the supervisory and
management workers, but which alsc may inciude other small nonunion
groups. |

It is likely that management would insist on maintaining

desirable internal pay relationships in the salary and pay plan,



.as we]l‘as extending comparable increases to other closely related
empioyees--all of whom have some custodial responsibilities. To
this extent, the unioﬁ would be bargaining for all of these other
employees. : N
Management undoubtedly wouid contend that these employees were
not discussed at the bargaining table and that the corresponding
increases are only the consequences of such bargaining, subsequently
determined in the interest of equity and to maintain moré]e in these
other groups. The union probably would hold that such increases
were not necessarily justified since supefvisors and managers had
other compensations, including higher salaries, and that it would be
unfair to attach to costs of what the union has negotiated the
costs of what management has added for other employees. Management
would most likely have to agree that the union position.is reason-
able and would separate the contract costs from costs recommended
for other employees when presenting the contract for legislative
ratification. Nonetheless, this is a matter of technique. When
management later makes its case for similar benefits for the super-
visors of employees who have had such a contract approved, the
reasons will be obvious to both those requesting it and those

approving it.

Other Evaluation Criteria

Over the period of contract administration (usually two or

three years), the corrections agency should keep its own records,
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aggregated by department and by facility, for each bargaining unit
group on the following items:

Grievances flled:

Grievance area (shift assignment, overtime, etc.):

Number of employees involved:

Grievances settled at steps 1 and 2 (immediate supervisor
and superintendent):

Number to step 3 (commissioner):

Settled at step 3:

Pending at step 3 over 30 days:
Number to step 4 (central employee relations director):

Settled at step 4:
Pending at step 4 over 30 days:
Pending at step 4 over 60 days:

Pending at step 4 over 90 days:
Number to step 5 (arbitrator, fact-finder, etc.):

Pending at step 5 over 60 days:
Pending at step 5 over 120 days:
Pending at step 5 over 6 months:

Pending at step 5 over 12 months:

For all grievance steps, the analysis also should show the

outcome, whether rejected, approved, or compromised,

FRECTAN
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Step 5 settlements should be aggregated to show costs of
arbitration (department) share and costs of settlements.

The data may be further analyzed for management's internal use.
Which superintendents seem to be having the most difficulty?

Which have the least? Why? Which bargaining unifs have the most
grievances and what are the differences by institution? . Why?

In Many ways, grievance procedures formalized under the union con-
tracts are a very useful management tool for evaluating performance,
identifying problem areas for hanagement review, planning training
programs to improve performance, and dealing positively with
centrollable defiqiencies, etc.

Such information also is useful for each superintendent’s self-
appraisal and use in his executive staff considerations, as well as
in his periodic meetings with union local officers.

At the department level, the data also may be helpful for review
with the state labor relations director. How does the. department
compare with others? What are the problems in .delay of resolution
at step 57 What could be done?

Finally, problems of contract ‘administration are a proper
subject to take up at contract renegotiations. At this time, data
collected on special problem areas also could be an important
negotiating Issue. Some contract provisions may require more

precise clarification in light of past expereince. For example:
Damaged clothing: The employer agrees to pay the

cost of repairing eye glasses, watches, or articles of
clothing damaged in the line of duty (up to $50).2
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It may be necessary to define 'line of duty'' and to specify
how it is verified--by incident or by accident reports--in order
to reduce possible abhuse {f the amount of such claims is excessive
compared to the previous year or varies widely from institution
to institution. This provision also may present problems for
prison superintendents if it does not pertain to other bargaining

units in the prison.

Funding New Benefits

Financing negotiated improvements in benefits should occur
during and at the end of the negotiating sessions by feedback from
each department represented at the bargaining table. The legis-
Tative use of financial analysis in contract ratification is
discussed In greater detail in the following section (issue 1.04).

Many contract provisions would have no impact on program opera-

tion if their new costs were identified and approval made contingent

upon appropriation of additional funds specifically for the fin-
ancing of the provisions.

Any new costs of contract provisions may present serious
operafional problems if tﬁey are too much for the existing budget
or inadequately provided for in the new budget. An example would
be the new administrative costs of grievance procedures typically
found in collective bargaining contracts. While the number of
grievances submitted and the extent of staff organization prior

to the grievance procedure are significant, a typical prison and
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department will require at least one new staff position at each
level. Unless new staff are provtded, the grievance procedure
will dféw staff time from other assignments such as personnel
transactions, timekeeping, accounting, finance, training, and
related functions.

In Wisconsin, one new cost item in the 1977-78 contract
called for the full-time assignment to the union of two employees
of the Division of Corrections (to be selected by the union). The
direcfor's office estimated this annual cost to be $30,000 in
direct and fringe benefit costs. If the positions are‘rep]aced
by other employees on overtime, the annual cost would be nearly

$45,000.

y

While contract provision evaluation.should be part of the
initial contract negotiation and ratification process, it is
most feasible to conduct such an evaluation during the period

of administration under an approved contract.

IMPACT

The effects of collective bargaining--both generally and in
terms of the provisions emerging from contract negotiations and
changes made outside the contracts--are: (1) to make correctional
operations more expensive; (2} to limit management's authority
and a;countability; and (3) to alter the allocation of resources

to various administrative, security, and treatment programs. The
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full impact of the col]ective bargaining process and of the
contracts or agreements negotiated should be made much more
visible,

Since impact information is needed by correctional adminis-
trators for management purposes, the development of contract
evaluation methods and techniques need not await a request by
the legislature or other agencies. However, the quality of the
data collected will be enhanced considerably if the legislative

ratification process requires such assessment.
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Related lssues

1.02 - Collective Bargaining Negotiations

1.04 - Contract Ratification by the State Legislature
1.05 = Funding Contract Provisions

1.08 - Contract,ﬂéhegotiation
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1.04 CONTRACT RATIFICATION BY THE STATE LEGISLATURE

Issue: Should state legislatures ratify state=union contracts?

How is this accomplished in various states?

PRINCIPLES FOR ADMINISTRATIVE ACTION

Public sector collective bargaining lTegistation should include
provisions which will discourage use of the system for highly partisan
political advantage. To accomplish this, the negotiating process
must be nrovided with greater insight concerning its methods and
results; executive approval of proposed contracts should be subject
to objective financial impact analysis; the contract aﬁd analysis
should be published on submission to the legislature‘which shall be
required to hold public hearings on the contract; and there should
be a reasonable period between contract publication and public
legislative hearings. The legislative review should not be a second
tier of negotiation, but instead a process of complete ratification
or rejection with valid reasons. |t also may be desirable to restrict
the governor's powers to establish collective bargaining by executive

order.

Organizational Background

Aside from the various interested parties included within either
employee organizations or the executive branch of government, perhaps

the most important party to state employee collective bargaining is
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the state legislature. Not only have state legislatures passed
collective bargaining legislation in 25 states, but they also are
the party responsible for enacting any legislation or appropriating
any funds necessary for the implementation of a collective bargain-
ing agreement. In all of the states which have enacted comprehensive
collective bargaining legislation, the power to appropriate funds
to meet the provisions of a state employee collective bargaining
agreement still rests with the state legislature. In no state has
the legislative body delegated its appropriation authority to the
executive branch.

Although ultimate appropriation responsibility rests with state
legislature, differences among the states exist in terms of the
degree of legislative involvement in the ratification of state

employee collective bargaining agreements.

Examples of Ratification Policy

In Pennsyivania, collective bargaining legisiation mandates
that any provisions of a collective bargaining contract requiring
legislative action shall become effective only if such legislation
is enacted. This includes not only budgetary appropriations, but
also other areas requiring legislative approval.

Collective bargaining legislation in Massachusetts indicates
that the employer must submit to the legislature a request for an
appropriation necessary to fund the cost items contained in any

collective bargaining agreement. |If the legislative body rejects
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the request for such an appropriation, the cost items are returned
to the parties for further bargaining.

In Florida, upon execution of a collective bargaining agree-
ment, the chief execdéive is required to request the legislative
body to appropriate amounts sufficient to fund the provisions of
the collective bargaining agreement. |f less than the requested
amount is appropriated, the labor relations legislation mandates
that collective bargaining agreements shall be administered by the
chief executive officer on the basis of the amounts appropriated
by the legislative body. Unfunded or partially funded contract
provisions are not sent back for additional collective bargaining;
instead, the contract remains in effect at the reduced level of
funding authorized by the legislature.

In Wisconsin, collective bargaining agreements between the
executive branch and any certified labor organization are considered
tentati* 2 until they have been submitted to a joint legislative
commi ttes on‘employee relations. This committee is required to
hold a public hearing before approving or disapproving the tentative
agreement. . If the committee approves, it introduces any legislation
required for implementation of the collective bargaining agreement.
If either the joint committee or the full legislature fails to
approve legislation required to implement the collective bargaining
agreement, the tentative agreement .is returned to the parties for
renegotiation. Under the Wisconsin statute, no portion of a
collective bargaining agreement can become effective separate
from the entire agreement. The legislative review portion of the

process seems to have been of less scope than the legislation implies.
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Political Aspects of Ratification

Although variations are found in specific procedures and in the
extent ;; required legislative approval of state employee collective
bargaining agreements, state legislatures play an important role in
the collective bargaining process. After a collective bargaining
agreement has been negotiatéd with an employer representative,
employee organizations often lobby to ensure approval of those con-
tract provisions requiring legislative action. Lobbying also occurs
between appropriate members of the executive branch and the members
of the state legislature.

The economic costs of government and government employee benefits
in some cases have reached a high level of public visibility.
Different types of economic settlements are characterized by varying
degrees of visibility. Less visible settlements can reduce the
political costs of the agreement to elected officials; highly visible
settlements can increase such costs.

The most visible economic settlements are cost-of-living or
general salary increases. These settiements require legislative
approval and receive considerable publicity. Other types of economic
settlements are less visible to the public. Some of these require
direct legislative approval; others do not.

An example of a settlement requiring direct legislative approval
is the provision of early public safety retirement benefits for
correctional officers. The placement of correctional officers in

an early public safety retirement category, which has occurred
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recently in many state jurisdictions, is a significant economic

gain for this employee class. - Although not necessarily included

as & contract provision of collective bargaining agreements, ‘such

a change in retirement status is a result of negotiating and lobby-
ing by an employee group with the executive and legislative branches
of government. The tendency to include correctional officers in
early public safety retirement is an affirmation of the power of
correctional officer organizations.

The general idea behind early public safety retirement is that
law enforcement officers are less able to protect the public after
reaching a certain age (in most jurisdictions, age 55). The motiva-
tion for placing correctional officers in early public safety retire-
ment seems to be their lessened ability to protect themselves from
prisoners after a certain age. Whether or not this is a valid
argument, it is a questionable use of the public safety retirement
concept specifically for the benefit of the correctional officer
class. Many other employee groups (e.g., teachers, medical personnel,
and shop instructors) also have direct inmate contact in institutions,
yet these prison employment classifications seldom are included in
early retirement provisions.

In addition to economic settlements which require direct legis-
lative approval, there also are low visibility economic settlements
which require only indirect legislative approval. In New Jersey,
in Tieu of a highly visible pay increase which would have come under

legislative and public review, a contract provision recently was
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entered into which required that coyrrectional officers be paid time
and a half fdr the overlap period subsequent to the ending of each
shift. Prior to this contract provision, correctional officers were
not paid for this period. This additional eighteen minutes of work
each day paid at the overtime rate resulted in an increase in correc-
tional officer pay approximately equal to the emp]byees' wage. increase
demands . 2

At issue here is the integrity of the collective bargaining
process. Granting salary increases by changing a work rule and
hiding increased salary expenditures within an increased overtime
account clearly subvert the integrity of the system of checks and
balances provided within most legal frameworks for public adminis-
tration as well as public agency collective bargaining.

Unfortunately, such administrative manipulation often is
considered good management in the public sector. In a political
environnent of adversary relationships, the pragmatic oublic manager
often attempts to implement program and political goals by taking
advantage of the legal and administrative loopholes inherent in any
organijzational system. The recent ascendancy of an orientation
whicli stresses program implementation rather than integrity of

process is in need of searching review.

Minimizing Visibility in Contract Ratification

In establishing the process of legislative ratification, legis-‘
latures generally have either neglected their own policy or have

been excessively trusting of the executive branch. The result has
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often been less than informed approval of proposed collective

bargaining agreements. *

Both the union and the state negotiator would prefer little
"publicity of new contract provisions. Accordingly, with low
visibility, labor's supporters are pleased that a new contract
has been concluded, whereas both labor's antagonists and the
governor's political opponents can capitalize on specific
"generosities' of the ?ontract.

Low visibility is achieved by a number of means designed to
assure minimum review by the legislature and minimum media coverage

of the specific provisions. These include:

e Keeping the contract provisions out of the governor's
budget for the forthcoming year. This is done by prolong-
ing the negotiations so that they are not concluded until
the budget has been passed, or at least until It is too
late for the results to be included in the budget review.

® Arranging, if possible, for the union contracts to be
reviewed and approved not by the regular budget committees
(e.g., ways and means, appropriations), but by a group
such as a joint committee on state employee relations
whose majority membership consists of legisiators friendly
to organized labor.

e Obfuscating the costs by (1) not calculating the expenses
of noneconomic matters, such as more sick leave, vacations,
holidays, and time off for union business; (2) understating
direct costs by providing only partial=year funding for the
initial year of the contract; (3) excluding indirect costs,
such as retirement, work space, equipment, and other
benefits required for additional employees; and (4) fail-
ing to estimate new manpower costs (including management
time) needed for implementation of a new procedure, such
as seniority assignment bidding.

e Holding nonpublic legislative committee hearings without

prior public notice and without publication of the proposed
contract for public review before the hearings.
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® The governor directing the state agency involved to ''absorb'!
all or some of the new costs of the contract. When this is
done, the governor's statement that all additional costs will
be met by management improvements, by cutting out the ''fat"
in the administrative budget, and other prudent economies
usually suffices to Jull legislative committee interest.

@ Presenting, if possible, the entire contract to the legis~
lature one or two days before scheduled adjournment. The
contract must be approved before adjournment; otherwise,
the governor may call the legislature back into an emer-
gency -session.

Labor Relations Neutrals’as Ratification Surrogates

'Thifd~party neutrals also play an important role in the public
sector collective bargaining process. These labor relations
professionals, who stress their independence from both management
and labor, frequently act as fact-finders or in a quasi-judicial
role in settling disputes between employzrs and employees. |In the
private sector, their primary involvement has been in the settlement
of»rights disputes. Commonly called grievances, rights disputes
usually involve the interpretation or application of an existing
collective bargaitning agreement. |In the public sector, labor rela-
tions neutrals increasingly are becoming involved in the resolution
of ‘interest disputes or disputes ove} the provisions of a collective
bargaining agreement which is in the process of negotiation.

Interest diSpute reso]ufioh procedures have been developed in
the public sector partia]ly as an attempt to find an alternative to
" public employee strikes. - In the private sector; the employee strike

represents the ultimate power of the employee to pressure management
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into reaching a mutually acceptable collective bargaining agreement.
In the public sector, only in the states of Hawaii, Pennsylvania,
Vermont, and Alaska are public employees given even a limited right
to engage in strike activities. |

Interest dispute resolution techniques range from third-party
mediation, fact-finding, and voluntary or compulsory arbitration
to combinations of mediation, fact-finding, and arbitration
procedures. In most of the states studied, some form of impasse
resolution procedure has been established for state employee
interest disputes. - Virtually all jurisdictions provide for some
form of mediation followed by fact-finding, Connecticut and
New Jersey Eave provisions for voluntary arbitration. Thek
Washington State Personnel Board has binding authority over nonwage
collective bargaining disputes. in New York and Florida, the
state legislative body is specifically designated the final
arbitrator of state employee contract negotiation impasses, after
mediation and fact-finding have occurred.

There also exist the binding arbitration provisions of collec-
tive bargaining legislation in Oregon, Pennsylvania, and Rhode
Island. Rhode lsiand legislation sets forth provisions for binding
arbitration on interest disputes in which the arbitration decision
is binding on all contract issues except wages. Such .arbitration
decisions are advisory only with respect to wage settlements. In
Oregon and Pennsylvania, special provisions are included within the

labor relations legislation for public safety employees, including
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correctional officers. Compulsory binding arbitrainn, subject to
eventual legislative approval, is mandated fbr correctional officer
collective bargaining impasses in these two states.

One of the areas of cenflict surrounding compulsory arbitra-
tion concerns the delegation of legislative and executive authority
to private individuals. Court challenges on this matter in the
states of Michigan, Pennsylvania, Rhode Island, and Wyoming have been
rejected on the grounds that '. . . the arbitrators constitute public
agents or state officers when carryihg out their arbitration
function, or that the presence of standards in the statute for
the guidance of the arbitrators is sufficient to overcome the
deiegation argument.!!

Nevertheless, the use of arbftration procedures clearly results
in.a further reduction of the correctional administrator's authority,
as well as that of the legislature. Particularly in the case of
compulsory arbitration, the correctional administrator is mandated
by law to operate his agency under the contract provisions of a
collective bargaining agreement determined by a neutral third party.
This third party, of course, does not havé to face the operational
consequences of contract provision. decisions and may not understand
the: operational envirorment of a correctional institution.

The appropriateness of binding arbitration as an impasse pro-
cedure in the public sector also is widely debated. Differences
of opinion exist not only between management and employee groups,

but also within each group. The essential issues are whether or
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not public employees should have the right to strike and whether

or not arbitration is preferable t0'publfc sector employee job
actiop. As already noted, some states which grant state employees
a Vinited right to strike do prohibit strikes by correctional
officers. The legislative compromise provided to correctional
officers in lieu of the right to strike is compulsory binding
arbitration. VYet prohibitions against strike activities by correc=
tional officers and the development of other dispute resoclution
mechanisms have not always prevented correctional officer strike
activities. And compulsory binding arbitration for state emplovyees
is binding only to the extent that the state legislature enacts
appropriate legislation covering contract items requiring legislative
approval.

A number of alternatives are being tried throughout the country
in an effort to develop more effective dispute resolution procedures
for public secfor bargaining. In a unique experiment taking place in
Massachusetts, compulsory final offer arbitration is being used to
settle police officer and fire fighter interest disputes. As final
offer arbitration is implemented in Massachusetts, an arbitration
panel Is required to select either the final employeir contract offer
or the final empioyee contract offer in its entirety. In one sense,
this process will tend to increase the likelihood that the conflicting
parties will mediate their demands; yet it could result in some costly

-

and inappropriate contract provisions which may severely hamper the

operation of a public safety agency or ignore employee needs and rights.
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| MPACT

The ability of the correctional administrator to fulfill his
legal responsibilities for administering a state correctional system
is diminished by the labor relations process. Unfortunately, as
growing prison populations and budgetary constraints aggravate the
problems of state corrections, and as the public becomes more
concerned about the effectiveness of correctional programs, the
authority of the correctional administrator to deal with major
operational problems and policy issues is being reduced by frag-
mentation of authdrity over correctional operations. ‘The courts,
federal and state regulatory agencies, and labdg relations profes-
sionats are making policy and operating decisjons which affect the
administration of corvectional facilities. While this fragmentation
of authority has resulted in some positive changes, there are
significant problems with this mode of agency operation. The
correctional administrator is now faced with the task of operating
cofrectional agencies with decreasing administrative authority.

There are great temptations for governors to secure temporary
political advantages by incurring the indebtedness of organized
tabor for their immediate or future political support. In one
particularly dramatic case, at the governor's direction, the collec~
tive bargaining organization and procedure were suspended and a
contract renegotiation was concluded by the governor's representative
and a union negotiator behind closed doors. The contract resulting

¥

was viewed by state managers as extraordinarily generous to. the union,
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and the governor was reelected some five months later. This was
the first experience of the governor's representative with collec~
tive’bargaiﬁing,

Othsr ca§é§ could be cited, but the one selected is especially
pertinent. +tn this case, the state previously had established a
participatory role in the bargaining process for the state legis-
lature, through a legislative joint committee. Under the legisla-
tion, the committee was required to submit a confidential estimate
of the maximum total budget increase which could bé allowed as the
combined cost of all matters negotiated. The concluded agreement
would not be binding on the state unless approved by the joint
committee. The department of finance was to detérmine by analysis
the first and subsequent years' costs of the contract. However,
there was no procedure or practice for a public legislative hearing
on such contracts to be approved; no hearings were held in 1975.

The recommendation favoring restriction of the governor's
powers to establish collective bargaining‘by executive order stems
in part from experience with unsound, opportunistic, and abusive
practices in cases where this was done. There are additional
problems associated with collective bargaining authorized by

executive order:

1. Only employees who are directly responsible to the
governor's office can be included. Departments headed
by independently elected executives and commissions
whose members are appointed for terms usually are not
eligible for inclusion under the executive order.

. Recently, nearly one-half of a particular state's
employees were excluded from the executive order. One
group of employees received consideration for pay and
other benefits.
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Since collective bargaining agreements invoive new costs
to the state, these should be subject to the legislative
branch's approval through the appropriation process., This
does not fully occur, however, if the new costs are covered
by corresponding decreases in other areas or if only
partial-year funding is provided for the first year, |If
this is not a deception to the legislature, it is at least
a significant program and policy change which has not been
adequately reviewed before implementation. The next
governor and legislature may be surprised to find the
subsequent year's budget obligated for considerably more
than that of the preceding year.

3. While unions and employees at the time may be willing to
take the risks, the fact remains that the next governor
can abolish the executive order and all of the agreements,
including any new benefits provided under the executive
order bargaining. The legislature also can abolish or
replace an executive order by legislation.

Reference

1. ~Benjamin Aaron et al., Final Report of the Assembly Advisory
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15 March 1973, p. 216.

2. This scenario was repeated in 1976 when correctional officers
were the only employee group to receive a full step pay increase
by the device of further extending the shift overlap period.

Related

Issues

1.03 - Contract Evaluation

1.05 - Funding Contract Provisions
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1.05  FUNDING CONTRACT PROVISIONS

}ssue: What can be done to discourage the funding of negotiated

new employee benefits from the existing correctional depart~

ment budget rather than from additional appropriations for

this purpose?

PRINCIPLES FOR ADMINISTRATIVE ACTION

1

}ssue 1.02 identified three modifications of the state nego-
tiating process required to overcome present difficulties. These

recommendations were as follows:
1. Timely meetings and communications must occur between the

office of the state negotiator and the director nf the
variocus state agencies,

2. An appropriate management dispute resolution procedure
should be developed through which conflicts between agency
administrators and the siate negotiators over contract
items can be resolved.

3. Contract procedures must be adequately costed prior to
concluding an agreement.

lésue 1.03 pointed out the need for full and accurate costing
of the state—unién contract as a prerequisite to legislative
consideration of contract ratification. Issue 1.0k4 dealt with
the need for more Tormal legislative review and approval of new
‘collectiVe bargaining agreements.

The issue considered here deals with the need to more fuilly
incorporate collective bargaining into the state budgetary prdcess.

In this manner, the highly political bargainihg process will become
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more compatible with the separate powers of the exécutiVe and legis~
lative branches. If the results of collective bargaining are
identified as a budget expendithre component, these costs can be
considered within the context of agency-wide operations and needs.

A separate, final step of negotiations, therefore, would be to
include the ccst of increased benefits as a budget item within the
governor's budget submission. Budget reviews and resulting appro-
priations thus would determine the ultimate effectiveness of the
new union contract provisions proposed by the governor. The cost
of each benefit (or group of benefits) can be individually funded;
those unfunded would remain unchanged until funded at a future date
by budget supplementation or augmentation or in a subsequent fiscal
year. Union lobbies, in concert with the governor's budget and
employee relations offices, would keep unfunded provisions alive
for funding consideration at every opportunity.

If the costs of negotiated beneffts are submitted for budgetary
review by the state legislature, these expenditures can be considered
in the context of the total state correctional service and other
state needs. . Relative priorities can be set by the legislature.
Increased costs of all procured items such as food, clothing and
utilities, as well as the costs of institutional maintenance and
prisoner tehabilitation programs, would be: considered in ¢onjunction
with the costs of negotiated benefits, thus avoiding the need for
cutbacks in institutional services to rpovide for the financing of
empioyee benefits. The legislature may decide that in addition to

review by established committees with jurisdiction over the correc-
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tional budget, union contract provisions must be reviewed by a
standing committee on employee relations.

In_addition to assessing the economic impact of the total

proposed budget plan, the aggregate expenditure for personnel and

other cost categories must be matched against state resources.

Experience has shown that in the absence of such review and assess-
ment, there has been a consistent pattern of erosion of the appro-

priation base for correctignal services.

IMPACT

The recommended proceﬂures would affect the contract negotia-
tion and renegotiation schedule since the provisions would have to
be incorporated into the governor's budget. The governor would be
obliged to seek appfopriateions to fund union contracts for which he
was responsible, and thus would be less inclined to underestimate
new contract costs or to deceive the legislature by departmentai
. absorption of new costs without specifying exactly how the increased
employee benefits would be financed.

Economic cost considerations would assume a larger role in
public sector collective bargaining, although political costs and
benefits would remain important.

Some union leaders and professional employee-relations neutrals
can be expected to object to these proposals. Their work becomes
considerably more difficult as the bargaining process is embedded
in the budgetary review process. Soms state budget directors also

express reservations on the involvement of their offices in the
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highly political negotiating process or its implementation through
legislative ratifications with or without specific fiscal support

by budget modification.

Related Issues

1.00 - Enabling Legislation

1.02 = Collective Bargaining Negotiations

1.03 - Contract Evaluation

1.04 - Contract Ratification by the State Legislature
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COMTRACT ADMINISTRATION

Issue: What is involved in contract administration? How should it

be carried out?

PRINCIPLES FOR ADMINISTRATIVE ACTION

What happens after the collective bargaining contract is
finalized depends on the specific contract provisions, the representa-
tional characteristics of the union and its local elected officers,
and the climate of management-employee relations in the institutions.
In almost every case, the major contract provisions dealihg with
contract administration are (1) requirements to meet-and-confer on
any matter of administrative discretion which could affect the health,
welfare, and safety»of the union membership; and (2) the grievance
procedure.

A common component of all collective bargaining agreements for
correctional personnel is the collective bargaining provision that
sets forth an employee grievance process. Among the states studied,
there are differences in the exact procedures used and in the areas
of dispute which are eligible for resolutjon through the grievance
process. In virtually all states, however, any grievance or dispute
concerning the application, meaning, or interpretation of the collec-
tive bargaining agreement is eligible for such resolution, unless
 otherwise specified.

A common form of grievance procedure is a five-step process

in which the final step is arbitration. In a five-step grievance
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procedure, the first step is the presentation of the grievance orally
to the employee's immediate supervisor. The second step is an appeal
in writing to the institution superintendent in the case of institu-
tional employees, or to the administrator of an equivalent organiza-
tional unit in the case of other employees. |If resolution at the
second step is unsatisfactory, the third step is an appeal to the
department ©Or agency head. The final two steps are outside the
administrative jurisdiction of the correﬁtions department. The
fourth step is an appeal to the state director of employee relations
or to a person in a equivalent position, and the fifth step is
arbitration by a third-party neutral.

Not all grievance procedures for correctional employees'follow
the five-step format. Some states, while having a givievance procedure
ending in binding arbitration, do not have review by a state labor
relations official prior to the arbitration process. In these states,
an appeal to the agency director may be followed by arbitration with
a third-party neutral.

Grievance procedures are described in greater detail in
Chapter 11 (lssues 2.01 and 2.02). In this section, the primary
concern is with the ways contract administration is affected by the
existence of a grievance procedurekmandated by a management-unjon

contract.

The Grievance Procedure

If the corrections agency already has a grievance procedure

prior to employee bargaining, the formal procedures of steps 1 to 3
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will not be new or burdensome. However, a significant increase in
the number of grievances can be expected, partly because of the
availability of appeal to third parties at steps 4 and 5, and partly
because there are many more areas of potential grievances under the
union contract.

The requirements of this new process for management are:

(1) substantial training of supervisors, middle management, and
top managers in handling grievances; (2) continuous feedback to
managers on resolution of grievances, as well as pertinent policy
and procedural changes; (3) a central office consulting and review
capability in support of steps 2 and 3 grievance dispositioris; and
(4) a grievance accounting system for evaluation and tracking of
the entire process.

Since negative responses to g.-ievances can be appealed to higher
levels, one can expect a high percentage to be appealed to subsequent
steps. Step 4 is usually the state office of employee relations;
step 5 is the arbitration or fact-finding stage. At step 5, most
systems develop a large backlog of cases. Since the state and
unions pay one-half of the costs of step 5, as cases come up for
assignment the union typically will withdraw more than half of the
cases and accept the step 4 decision.

fn Wisconsin in 1975, 250 éases were éppealed to step 5, but
only. 60 went to arbitration. This is the most troublesome stage
of the process for two reasons. First, in many cases, some procedure
or policy is virtua}ly frozen pending disposition which may take

six months to a year or more. Second,.the professional mediator
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or fact-finder may know little about cerrectional administration
problems, so there is always the risk of an adverse finding.

Only serious and substantial issues should be scheduled for
step 5.. In most collective bargaining states, step 5 appeal cases
by the union include a great number of almost frivolous matters
the unions are not really serious about. As an advbcate of the
employee, unions would rather not be in the position of advising
a nember to accept an adverse conclusion by management at any step
before the highest appeal.

It must be remembered that in the grievance process, mahagement
has most of the advantages. It is the defendant and judge of its
own actions. The union is the only party able to appeal to a higher
level. In some cases, however, the union carries a case forlmanage—

ment up the appeal ladder to an arbitrator's award.

Labor~Management Meetings

The principle objective of management in dealing with the con-
tinuing processes of contract administration is to institutionalize
a new managerial style in dealing with employees. -This is perhaps
best illustrated through the use of labor-management meetings.

The managerial role is more positive in Iabér—management than
in the grievance procedure, In meet-and~confer, managers will
discuss actions under consideration with the union. The union is

able to contribute information aiding in the analysis of the problem

and can offer other\possible solutions. |f the discussion is genu-
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inely open and the union's input is considered in the final
decision, the union is more likely to support the final action.

Meet-and-confer usually occurs with some regularity between
prison superintendents and local union leaders. Additional meet-
ings would be held on request of the superintendent or the union to
consider some immediate problem. In some institutions, the meet-
and-confer process is fully satisfied by having the union local
president attend all of the ;hperintendeﬁt's staff meetings. This
may be impossible, however, if there are several unions represent-
ing the institution's employees. In such cases, there is often
enough good will among the several locals so that all can meet with
the superintendent simultaneously. The supérintendent typically will
have an agenda prepared fof regular meetings and will bhe accompanied
by his top assistants for operations, treatment programs, and business.
Also present will be his personnel or employee relations staff member
and thé training officer, Other staff may be present depending upon
the items listed on the agenda.

Some managers. who have been successful with an authoritative
style cannot tolerate questioning of their decisions without dis~
comfort. They will {ind it difficult adjusting to the more open,
participative management style of operational assessment and
administrative planning involving rank-and~file employees. Substan-
tial training and supportive assistance from the depaktment commi s~
sioner and staff may be required to reduce the tensions often

produced by meet-and-confer and grievance procedures.
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Departmental lLabor-Managemept Meetings

Whether or not prescribed by the union contract, departmental
meet-and-confer should be a regularly scheduled (perhaps bimonthly)
meeting. State union officers and some staff members usually are
present, as well as various local presidents. It is often desirable
to have in attendance the staff member of the state office of
employee relations who normally will handle most step 4 corrections
grievances.

ldeally, the meeting will be structured so that there are two
chairmen supported by their respective staffs. The agenda may be
prepared by either side, but there should be enough informality
so that matters important to either chairman can be putibn the
agenda at the meeting for at least a preliminary discussion.

Mhile the meeting.;genda tends to relate t; specific problems,
the principal hidden item is the development of rappdrt, mutual
respect, and trust between the two groups. Major policy ;nd opera-
tional problems of the department should be brought up, particularly
if outside pressure is developing, if substantial fiscal augmenta-
tion is sought, or if new legislation is being considered. Through
its many political lines of communication, the union can be a power-

ful ally to departmental management.

Multiple Unit Representation

Where various unions represent departmental employees, it may

be necessary for the commissioner to meet separately with some of
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them. Where several unions are represented by the same national
or statewide union, all matters can be dealt with at one meeting
if the state union officers agree. Special meetings and attendance
plans may be arranged to deal with a critical topic such as hospital

services, prisoner rebellion, or drastic budget cuts.

IMPACT

In addition to extensive adjustments required in management
style and procedure, the predominant impact of contract administra-~
tion is the new workload generated for management staff. This can
be relieved somewhat if additional staff are provided for employee
relations assignments. Nonetheless, top administrators will be
devoting considerably more time to employee matters.

Some departments have gone through the initial period of con~
tract negotiations and the first year of contract administration
without additional staff (other than a personnel office staff
member assigned,to the new functions) and later will have new
positions allocated which bring experienced labor relations staff
into the organization. This approach can have disastrous results.
Specialized assistance is most critical at the beginning of the
collective bargaining process in order to avoid as many problems
as possible and to provide expert liaison with the state office

of empioyee relations.,

91




Related {ssues

1

1.03 - Contract Evaluation
1,10 = Training in Employee Relations

t.12

Organization for Employee Relations
1.13 -~ Management Rights

2.0]

Grievance Procedures, Steps 1-3

2'02

Grievance Procedures, Steps 4 and 5
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1.07

INCREASING PRODUCTIVITY WITH MANAGEMENT-UNION COOPERATION

lssue: Is it feasible to negotiate for increased productivity

or efficiency in state correctional operations to offset

the employee contract costs?

Corollary
Issue: “Is it feasible to continue expansion, enrichment, aad

diversification of correctional services--all of which

involve additional funding--in states where collective

bargaining is established?

PRINCIPLES FOR ADMINISTRATIVE ACTION

To many administrators, progressive development of state correc-
tions seems impossible under union contracts which :ontinue to
absorb most of the new appropriations to the corrections agency.

The MERIC project surveys of state corrections rsvealed ne instances

i
'

in which savings were accrued to offset new béqéfit cests. However,
some inferesting attempts have been made to soi&e this problem.

In Pennsylvania's latest contract, as a partial offset to the
pay increases negotiated for correctional officers, a new class of
correctional officer trainees was created two steps lower fhan the
beginning correctional officer salary. |In this way, new emp]oYees
not yet hired will pay for part of the increase in the may of present
employees. Unfortunately, since the pay rate of the new entry class
is less than competitive for the qualifications sought, this could
result in a reduction in the overall caliber of future correctional

officers.



The 1975-77 contract between Wisconsin and AFSCME contained

an unusual provision:

Within 30 days of the effective date of this con-
tract, a joint labor management commission to identify
and help effect savings in the costs of the general
operations of State government shall be established.

The commission will consist of three {3) members
selected by the Wisconsin State tmployees Union Council
24 three (3) members selected by the Governor; and
one (1) public member mutually agreeable to both labor
and management. The terms of their appointment shall be
the duration of this contract.

The commission shall operate according to the
following criteria:

1. In order for the savings to be considered as
a savings effected by the commission, the idea
for the savings must:

a. Be made by an employee of the bargaining
unit to the commission, or

b. Be identified directly by the commission.

2. SaVings must be documented and achieved before
they become available to the commission.

a. Savings may be achieved by:

(1) Legislative action
(2) Executive order

(3) Administrative procedural change--
whichever is most appropriate

b. Savings will be documented by a three-
member committee consisting of the state
budget director, the legislative auditor,
and one designee of the Union,

c. Savings can be audited by either tabor
or management at any time.

3. Only those ‘funds which are legally available

for redistribution by the mechanisms indicated
in 2a will be available to the commission.
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L, No monies will be distributed without a
majority vote of the full commission.

5. Monies will be available for distribution
according to the formula set out below.

6. No specific initiatives taken by management
prior to this agreement or initiatives formu-
lated and implemented by management independent
of the commission will be available for savings
to the commission.

[f the BLS Consumer Price index-National Series
(1967 = 100) increases less than 8% for the base periods
described below, employees shall receive 25% of the
savings for wage increases built into the base wage
rate. |f the BLS CPl increases 8% or more, 50% of the
savings will be set aside for wage increases. No more
than a sum equal to a 3% wage increase may be built into
the base salary during any six. (6) month period. How-
ever, employees shall be entitled to all increases as
a result of all designated savings.

1. Base period for additional wage increases
effective July 4, 1976: June 1975 to
June 1976.
2. Base pefiod for additional wage increases
effective January 1, 1976: December 1974
to December 1975.
3. Base pericd for additional wage increases
effective June 30, 1977: June 1976 to
June 1977.
If not enough money is saved in any period to finance
an increase, it will be carried over to the next period

and added to any additional savings in the succeeding
period(s).

Full analysis of this provision cannot be undertaken until more
experience with it has accumulated. The incentive to achieve
savings is substantial; the returns are permanent increases to the
base salaries. However, it is possible that the multi-year carry-

over costs, which are added to retirement and other compensation
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for time not worked, will equal or exceed all economies made. Thus,
it is doubtful that this will become a significant means for off-
setting the extensive new costs of this AFSCME contract. Since the
identified savings are calculated on the first year of savings and
one-fourth to one-half of it is applied to employee pay increases

in the subsequent year, it appears that Wisconsin will lose money.
The pay increases will dgo on indefinitely. A new base is provided
not only for cost-of-living increases, but also for calculation of
indirect costs such as vacations, sick leave, retirement, and work-
men's compensation.

Reportedly, a union has suggested that savings be achieved by
eliminating a large number of management positions. This was not
verified, but the report indicates the apprehension of management
regarding the manner in which the unions will approach the off-
setting of new costs.  The abproach is not a unique one. The
Trenton (New Jersey) Police Department's contract with the Police-
men's Benevolent Association for 1876 provided for the abolishment
of as many officer positions as needed in order to finance the
increase. Most-recent-hire was the basis for layoff, as would be
expected.

One means of achieving the support of unions in the effort to
increase productivity is to establish machinery for union-management
cooperation. A relevant provision of an AFSCME contract with a

county hospital is shown:
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Joint Committee to Improve Morale, Attendance

and Deliver Better Patient Care

The purpose of this article is to establish joint
efforts to achieve improved relations between the
parties so as to avoid future grievance, improve
employee morale, improve productivity, improve attend-
ance and to deliver better patient care by establishing
meetings and sessions between the parties by:

(A) A better relations committee made up of six
(6) employees at the City of Memphis Hospital, three
(3) employees at Shelby County Hospital, and three
(3) employees at Oakville Memorial Hospital and a
like number of management representatives at each
hospital of the Authority, to meet and discuss the
above matters. A staff representative of the Union
may be present if the employees so request. The
Committee shall meet once each month for one hour
during working hours. The meeting may be extended
for an additional hour by mutual agreement.

The committee shall meet without loss of pay.
There shall be no discussion of grievances which
have been filed, or discussion concerning the appli-
cation, meaning or interpretation of this agreement.

The agenda for the meeting shall be agreed upon
one week in advance of the scheduled meeting between
the chairpersons for each side of the Committee.

Additionally, the names of persons who will be
on the empioyee committee will be presented to mahage-
ment one week in advance. Nothing agreed upon by the
Committee shall change, alter, or amend the Memorandum
of Understanding. In the event a harmonious atmos-
phere cannot be maintained, either party may terminate
the meeting at will, and the employees shall return to
work.!

Public Unions and the Need for Improving Productivity in State and.
Local Government

The long-standing problems of achieving an effective and
~efficient government are greater than the unions' limited role
could either causé or correct alone. Still, responsible union
leaders recognize that their contributions and derived benefits
‘are most satisfying in a public organization tﬁat is effective and

efficient.
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Figure 2 graphically i1lustrates the extraordinary growth
of state and local government compared with the federal government
whose cost has more than doubled in this period. State and local
government purchases increased by over 700 percent, composing
(as shown on the following page) 14 percent of the entire gross
national product (GNP) of the United States.

The challenge presented by this situation is to avoid the
difficult choice between increasing taxes and reducing services,

although many governments currently are opting for one of these

alternatives. The third option, as presented by the Committee for

L 4&:,,”'

Economic Development, is '‘that more intelligent use be made of

-

existing resources to achieve desired goals; that is, increase

governmental productivity."?

»

~Although the importance of this report is greatly understated iif S
by selecting only a few pertinent statements for presentation here, o "}f,}
the following excerpts are offered for their relevance to the

topic of government productivity.

MEANING OF PRODUCTIVITY IN GOVERNMENT R Iy

The concept of productivity implies a ratio of the ST A
gquantity and/or quality of results (output) to the Sl
resources {input) invasted to achieve them. Government
productivity has two dimensions: effectiveness and
efficiency.

Effectiveness concerns the extent to which govern-
ment programs achieve their objectives. This presumes
that decisions about what and how much governments
do are based on considered judgments of the relative
importance and cost of meeting public needs. Percep-
tions of need, in turn, are presumably based on demands
and expectations of voters and consumers as expressed
through the political process. . . .
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FIGURE 2

GOODS AND SZRVICES IN THE UNITED STATES,

1954 AND i974%
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and services:

1954
1974

Federal government
purchases of goods

$ 47 billion
$116 billion

§150

G
Nttt
State and local
government putchases

of goods and services:;¥#

1954  $ 27 billion
1974 $192 billion

*Excludes transfer payments to individuals (sccial security,
welfare, and so forih), which increased from $15 billion,

or h percent of GNP,
of GNP, 'in 1974.

in 1954 to $134 billion, or 9.6 percent

*%Total includes purchases made with federal grants.

SOURCE:

Economic Report of the President (Washington, D.C.:

U.S. Government Printing Office, February 1975).
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Efficiency concerns the organization of resoukces
to carry out government programs and functions at/
minimal cost. Efficiency may be expressed in severa!
ways, including output per manhour, capital-output
ratios, and more broadly, least-cost combinations of
resources. ,

Productivity improvement, therefore, is an incresse
in the ratio of outputs to inputs, that is, providing
more effective or higher-quality services at the same
cost (or the same services at lower cost).

The inputs to government are relatively easy to
define. They are the goods and services purchased by
government from individuals (mainly public employees)
arid from outside organizations (mainly private firms).
They can be meastred in conventional terms: manhhours,
machine time, or money costs per unit. . . .

The outputs or results of government activity are
more difficult to define. Some government services,
such as refuse collection, are similar to those provided
in the private sector; but because they are financed
primarily by taxes, their objectives or value cannot
be readily determined by market criteria, as in business.
Government activities that aim to achieve broad social
goals, such as creating a sense of physical security,
are mote difficult to define. In such instances, it
is important to consider the full impact and conseguences
of government actions rather than just outputs, which
refer to the immediate results of program activity . . .
for the purpose of defining and improving productivity,
we view government outputs in the narrow economic sense:
as those goods and services that governments produce for
consumers. ?

i

THREE STEPS TOWARD GREATER PRODUCTIVITY

Government productivity requires attention to each
of the three steps in the process of transforming
public desires and tax money into accomplishments:
identifying goals and objectives, choosing among alter-
native approaches to achieve objectives, and imple-
menting programs.

Identifying Goals and Objectives. Productivity
must first be concerned with what government should
or should not be doing to meet citizens' necds and
desires. In theory, such determinations are made by
collective choice through the elected representatives
of the people. In practice, however, the political
process rarely works so neatly. . . .
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. Most citizens are poorly informed about what
government does, have infrequent personal contact with
government bureaucracy, and become concerned only when
there are apparent breakdowns of crucial public seryices.
Public perceptions of the quality of a government service
may be quite at odds with what objective indicators reveal
about that service.

In the absence of more objective criteria, elected
officials are likely to establish or modify goals on the
basis of demands from pressure groups, levels of com-
plaints, their own political ambitions, and views
expressed through the media, which both reflect and
create public attitudes. Few public officials consider
what their respective government ought to be doing,
focusing instead on the more immediate problems asso-
ciated with what they are doing. Where questions of
purpose and performance are rajsed, functional frag-
mentation permits responsibility to be passed from
agency to agency. Thus, the police blame the courts
for failure to punish criminal offenders; prosecutors
claim that the police fail to supply evidence needed
for conviction; and all blame correctional institutions
for not rehabilitating convicted felons.

Such behavior can be explained to some extent by
the nebulous and confliicting nature of public goals.
However, to excuse nonperformance by government agencies
on the grounds that many of their goals and objectives
are intangible is to evade the primary issue. The
ultimate objective of most activities, including those
in the private business sector, are intangible. With
any activity, the essential priority is to devote
continual attention to its major purpose, however
difficult that may be to define. Intangible goals
must be redefined in terms of more specific and tangible
objectives that can be measured. Only then can resources
be allocated toward their accomplishment, strategies
and activities planned and carried out, responsibility
for actions assigned to specific people, and performance
ultimately evaiuated so that someone can be held account-
able for results. .

Choosing among Alternatives. In order to achieve
basic goals and objectives, choices should be made
among alternative approaches. Selection of approaches
with the highest cost-effectiveness ratio presents the
greatest opportunity for improving government produc-
tivity. It also poses the most difficult problem of
public management. How should housing be provided to
low~income families: through government-constructed
housing, rent supplements, or general income-maintenance
programs? Which approach will more effectively hold
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down crime rates: increasing the certainty of appre-
hension, convictioh, and punishment of offenders or
providing job opportunities for unemployed teen-agers,
who commit a disproportionate amount of crime?

In practice, few jurisdictions systematically
identify policy alternatives, let alone analyze their
relative costs and benefits. Rather, agencies tend to
persist in using time~honored if demonstrably ineffec-
tive approaches and techniques simply because they do
not know of better means or have no incentive to seek
alternatives. Government agencies thus miss oppor-
tunities both for improved achievement and for cost
savings that can be realized by eliminating marginally
useful activities. The unexamined life, said Socrates,
is not worth living; in government, the unexamined
program is frequently not worth maintaining.

Implementation: The Business of Getting Things Done.
The time-tested principles of organization, specializa-
tion, supervision, communication, and established
procedures are still largely valid; the missing ingre~
dient in many government agencies has been the will and
ability of managers to apply them.

Many government operations, however, have become
so large and complex that they require more sophisticated
techniques of analysis, technological application, and
management skill than those traditionally used by most
governments. The problems of implementing government
policy are currently little understood, involving as
they do nebulous and often conflicting objectives, inter-
action among numsrous government and nongovernment groups,
and the need to balance political with technical considera-
tions. Policy guidance from top officials is often so
broad and ambiguous (in some cases necessarily so) that
it places great responsibility for policy making in the
hands of lower-level administrators. 1In turn, policy
implementation in key functions rests heavily with the
individual employee (the policeman, teacher, social
worker, and others) who actually delivers the service
or otherwise represents government to the public.
Management in many. government operations is less a
matter of issuing directives from central command posts
and more a process of communication and persuasion among
top management, middle-level supervisors, employees,
and citizen-consumers.®* ‘

PROGRESS TOWARD [MPROVEMENT

Ohly very crude estimates of overall state and
local government productivity are. possible with the
data now available. ‘Although some jurisdictions have
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made significant progress,. existing data suggest that
productivity may have declined in other areas. There
are great disparities in performance levels from city

to city; for example, one city collects three times as
much refuse per manhour as another of similar size and
topography. The absence of comparable performance data
itself suggests lack of interest in productivity on the
part of local officials. The federal government has
undertaken a major effort to measure its own output and
reports that the 65 percent of the federal civilian work
force whose performance can be measured quantitatively
improved their productivity by an average of 1.5 percent
annually from 1967 to 1974.% This effort underscores
the potential both for measuring and for improving
government productivity.

Sofne governments are paying greater attention to
anaiyzing program benefits and costs and ways to improve
and reduce the costs of operations in refuse collection,
health care, police services, and other functions. A
few states have created machinery to handle metropolitan-
wide problems in a number of areas. Several states and
localities have developed outstanding records for effec-
tive management. Such achievements can provide the
momentum for further progress. 6

PRINCIPAL AREAS OF OPPORTUNITY

Despite the diversity of America's 39,000 states,
counties, townships, and municipalities, certain
deficiencies and opportunities for improvement can
be identified that are common to a large preportion
of their governments.

Strengthened Management. The greatest opportunity
for improved government productivity lies in strengthened
management. Deficiencies in management derive largely
from the absence of political pressure for productivity
on top elected officials (governors, mayors, county
executives, legislatures, and councils) and from the
failure to link the performance of agencies directly
to the salaries and promotions of responsible managers.

Improvements can be made In each of the three
principal elements of government management: planning
and budgeting, decision making, and operations. More
effective recruitment and development of government

managers are also requlred.

Work Force. The potential of employees, which
is critical to productivity because government opera-
tions are labor-intensive, has not been fully developed.
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This statement does not attempt a detailed examination
of worker motivation and labor relestions because these
will be subjects of a future policy statement. However,
three issues of prime concern should be mentioned here.

First, collective bargaining is changing the
relationship between public managers and employees,
raising important questions about the political strength
of labor in determining settlements and changing the
climate of management through the blurring of distinc-
tions between negotiable labor concerns and basic
management prerogatives. The practices and traditions
that are established now will determine for years to
come whether collective bargaining will enhance or
impede government productivity.

Second, many civil service systems show signs of
rigidities and other tendencies that impede productivity.

Third, changes in the education, skills, and
attitudes of workers require managers to rethink
traditional modes of operation and personnel management,
especially iin those functions that require a high
degree of employee discretion in carrying out policy.

Technology ahd Capital .Investment. Much of the
gain in productivity in. industry has resulted from
technological advances and capital investment. Numerous
examples of innovation in cities, counties, and states
(in better refuse collection devices, new fire fighting
apparatus, and improved police communication equipment)
have demonstrated that ingenuity, experimentation, and
perseverance can produce results in the public sector
as well. We believe that greater use of technolpgy will
depend largely upon the demand created for it by state
and local governments through better identification and
communication of need to potential suppliers, a more
aggressive search for existing technologies, and the
appropriation of funds explicitly for technological
screening, experimentation, and implementation.

Improved Measurement. State and local governments
should improve the measurement of their activities by
employing existing but iittle-used techniques that
provide -basic management information and by developing
and adopting newer techniques that focus on the evalua-
tion of results. 'The indicators should focus on social
condi tions, program effectiveness, and program efficiency.
When coupled with political and professional judgment and
assessed against costs, a combination of indicators can
provide a more complete understanding of the overall
productivity of most government activities.’
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The success of public management-employee relations, therefore,
requires that a secure and enlightened union leadership work
cooperatively with a progressive governmental management in pursuit
of greater governmental productivity. While seeking improved

employee benefits and working conditions, the unions should not

~overlook the opportunity to strengthen management's position,

policies, resources, and skills. The destruction of an aspiring
and competent manager, who is seen on one issue to have hindered
union success, is unfortunate not only for the employing agency,
but, in the long run, for the union itself.

While there are .too often few rewards or reinforcements for
responsible managerial performance, unions also should receive
more than begrudging recognition for their direct and indirect
contributions to good, responsive government.

With diminishing resources to support the needs of a growing
public service, the unions will be expected to change their posture
to one of ‘advocacy for measurement of organizational productivity
on a variety of criteria. Thus, security programs at prison X
can bekmeasured or compared to prison Y. At the same t}me, specific
work unit measures of disciplinary reports, property theft and
damage by prison areas, and overtime analysis can be incorporated
into a comprehensive program of improvements in institutional
operations. Too narrow or limited measurement programs in the

past often have been used to discredit the unions.
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There should be persistent examination of policy options,
involving curtajlment or abolishment of ineffective governmental
programs, expansion of effective programs, and assessment of needs
for development of new programs. In some agencies, however, effec-
tiveness and efficiency are impossible to achieve due to excessively
large or small size. In ¢orrections, this is found in both very
large prisons (over 2,000 prisoners) and in the very small (under
100 prisoners, e.g., some institutions for women). The problem is
not so much one of absolute prison size as it is of increasing’staff
layering due to emphasis placed over the years on the closer
coordination of work; its control for consistency and uniformity
through increasingly specific rules and administrative manuals;
review of'decisions; records of activity and actions; and use of
functional specialists as in timekeeping, inmate records, security
searches, property control, arsenal, locks, uniforms, employee
relations, and so on. Each can be justified at a point in time
but, ultimately, the whole structure of an operation which must be
responsive to an almost infinite variety of events and interactions
will break down. It can be almost overwhelming to the line correc-
tional officer and extremely frustrating to the‘prisoners in
attempting to deal with the bureaucracy. Since union contract
administration can add to this problem, its negative effect on
organizational productivfty could be much greater in relatively
large institutions. 1f the institution has been fortunate in

obtaining the positions requested, one may find neariy as many
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custodial staff positions and supervisors as line personnel on the
day shift, - At that point, the organization should be in serious
trouble in terms of productivity.

Small prisons have the problem of comparatively high overhead
costs in relation to the number of prisoners superv?sed. The point
of diminishing returns on investment for staff specialists is so
Jow that many line positions must have dual‘functions (e.g.,
correctional officer-storekeeper, sergeant-records officer, and
lieutenant-parole officer). Such organiza%ions consist of more
"generalists'" where management-staff consensus is: continually at
work in coping with daily problems.  Such organizations will be
found, under collective bargaining contracts, to have informaily
modified many of the provisions for the convenience of all
(e.g., seniority job and shift assignment, and steps 1 and 2 of
the grievance procedure combined).

None of these cdnsiderations and alternatives is precluded
by the assertion that the principal concentration of managerial
policy and action in corrections should be on the level of
productivity of the organization as a whole and its components.

The need for this existed prior to the emergence of public employee
uniqns, but it is now more critical because of their existence.

The demands of employee unions are considerably more difficult to
accommodate because collective bargaining begins at a time in
history when ‘all resources, including public funds, are diminishing.
Since unions share the problem, they should be a part of the

solution.
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Productivity Bargaining

""Once again national interest in improved productivity is on

~

the rise as a solution to our high rate of inflation, our declining

competitive position, and our inability to resist import penetration,'®

It has been stated that the concept of productivity bargaining

has seized the imagination but not much else, Private sector
experiences during wage control periods are not encouraging, but

few industries are as labor-intensive as is government.

Sam Zagoria is as optimistic as any professional in this field

that the productivity bargaining concept can be highly effective

for government:

. . . At the tail~end of 1975, as the country stood
confounded by ‘'stagflation,' cities found themselves
wrestling with two formidable opponents—declining
revenjes and soaring costs. At a time when sales tax
revenues slumped, real estate taxes were no longer
booming and collections were slower coming in and income
taxes showed the pinch of a declining economy, muaici-
palities found that everything had gone up in price—
fuel bills for buildings and vehicles quadrupled, cost
of capital borrowing almost doubled and costly welfare
rolls grew, demand for health services expanded and were
increasingly expensive to provide. -In short, a dismal
fiscal situation and a grim 1976 ahead.

In. these circumstances, the grow and grow syndrome
is bound to taper off; indeed some communities have
already decreed job freezes and shrinking work forces
by attrition and a few hard-hit central cities have had
to resort to actual layoffs. This has left them with a
new interest in productivity—how to provide the present
level of services with the same or smaller work force.

The comfortable living of the early Seventies when

. some poor performers, no-shows and sometime-shows could
be absorbed in the tremendous expansion without seriously
impairing essential services is ending.

The concept of comparability between public and
private sectors: is taking on two new dimensions. Public
administrators have pretty well convinced taxpayers that
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total compensation—wages and fringes—has to keep up
with the private sector. But now there are also

(1) growing murmurs from the public that individual
performance has to keep up with the private sector

and (2) in the layoffs and reduced work forces there

are reminders that, as in industry and commerce, govern-
ment jobs are not necessarily forever,

As so often happens, the first thrusts came in
New York City. The insistence that wait costs in the
public sector should compare favorably to those in the
private sector led the government of New York City to
begin citing the private garages' flat rate work book
to its sanitation truck repairmen in arguing that their
own efforts should be comparable. It took time to nego~
tiate performance standards, but they are working.
Additionally, taxpayer groups highlighted the tonnage
price charged by private cartage men for removing
residents' household garbage and urged either attaining
comparability or considering the wisdom of subcontracting.
(Some communities do employ private firms on such tasks
as collecting garbage already.)

Productivity—a commonplace word in the lexicon
of business and industry—is beginning to be heard
increasingly in government circles and with a new note
or urgency. -Much has been started by managerial
initiatives although even managers need to be jogged
periodically that they have a duty to manage, not merely
process work. -

. workers are interested in the work they do
and bring a first-hand expertise to revamping the work .
process, that they have a major stake in the changes.
It implies a management view of workers as people, who
given the chance would rather do a good and useful day's
work than to dog the hours and goof off as much as
possible. . . . there is a lot of unused potential in
individual workers, and ‘if they are part of an improve-
ment plan the plan will be welcomed rather than resisted.

This may seem like a risky experiment, but consider
the constraints and the possibilities. Managers can
appropriately require that any proposed changes bring
about at least as much and as good quality services as
presently. This means the only way for productivity to
go'is up, and if it doesn't theré's always the old way
easily remembered and reinstated.

The possibilities are immense. This kind of effort
can build a team spirit and lessen a we-they relationship;
it is reorganization planned by the people on the job and
not by outsiders or topsiders so- that there is a likeli-
hood of less complaints and more’'cooperation; it can
stimulate an attitude that doing the job better is a
matter of personal pride and achievement.® )

109



1

There are, of course, the normal constraints on the applica-
tion of productivity bargaining, well stated by Rudolph A. Oswald.

First, it is claimed that the collective bargaining contract itself

+

improves productivity:

Productivity is also frequently related to the
number of hours worked per day, week or vear. The
general reduction in hours of work has been accompanied
by a substantial growth in output per man-hour. Studies
of worker fatigue conducted during World War || showed
that long working hours not only led to declining
marginal productivity, but to overall reduced efficiency
as well. Thus the contract limitations on hours of work
and overtime may often be a factor in improving overall
productivity gains. 'Similarly, the vacation period
allows workers the time to renew themselves and approach
the job again. refreshed.

Contract clauses dealing with safety and health or
other working conditions also affect morale and produc-
tivity. An example would be a clause requiring manage-
ment to provide rain gear to sanitation workers: VA
worker who is provided with rain gear on a wet day will
collect garbage more efficiently.#'° Such protection
would most likely also cut down on illpess and the
resulting absenteeism. Other protective equipment would
tend to reduce work injuries and the attendant loss of
time.

All -these clauses are part of the usual collective
bargaining agreement. Their very existence encourages

higher morale and generally higher output per man-hour.!!

It seems that the concept of productivity bargaining rests on
the foundation of near-absolute assurance that existing jobs will

be protected, as Oswald points out:

What, then, is productivity bargaining? . Basically,
it is just another element in bargaining dealing with
methods for improving productivity. Frequently, the
approach may entail some type of problem-solving or
gain-sharing strategem. In reviewing present work
practice and procedures, the bargainihg committee may
recommend more efficient ways to get the tasks done.
This may involve changes in traditional occupations,
work jurisdictions, job rights or established customs.
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These are very sensitive areas, and need to be treated
cautiously. . Work patterns develop a certain tradition,
and become institutionalized as '‘past practice.'
Further, the changes proposed may pose a threat of
unemployment or reduced income to the incumbent job
holder.

These threats must be allayed from the very begin-
ning by guarantees against any layoffs or pay cuts
resulting from the proposed changes. These guarantees
are elementary threshhold conditions for effective
productivity bargaining. Fear of losing jobs can be
the dominant force that motivates employeses to resist
improvement efforts. Even "a single layoff can have
devastating personal consequences for the individual
involved and can undermine the morale of the remaining
workers."'?2 |f job changes require the abolition of
certain jobs, such abolition should not be made in one
sweeping gesture, but rather gradually, allowing normal
forces of attrition to curtail the number of pouitions,
as well as establishing formal retraining programs and
encouraging transfers to areas of greater need.
Similarly, guarantees against income loss can be
achieved by so-called '""red-circling''—a program that
would assure incumbent workers that they would not
suffer any cut in earnings, although new hirees could
be brought into the job at lower wage levels, It is
important to remember that the goal of the program is
to improve productivity, not to cut salaries or reduce
the work force,!?®

Pertinent Standards and Goals

Standard 15.5, Evaluating the Performance of the Correctional

System, - is quoted below:

Each correctional agency immediately should begin
to make performance measurements on two evaluative
levels—overall performance or system reviews as measured
by recidivism, and program reviews that emphasize
measurement of more immediate program goal achievement.
Agencies allocating funds for correctional programs
should require such measurements. Measurements and
review should reflect these considerations:
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1. For system reviews, measurement of recidivism
should be the primary evaluative criterion. The follow~
ing definition of recidivism should be adopted
nationally by all correctional agencies to facilitate
comparisons among jurisdictions and compilation of
national figures:

Recidivism is measured by (1) criminal acts that
resulted in conviction by a court, when committed by
individuals who are under correctional supervision or
who have been released from correctional supervision
within the previous three years, and by (2) technical
violations of probation or parole in which a sentencing
or paroling authority took action that resulted in an
adverse change in the offender's legal status.

Technical violations should be maintained separately

from data on reconvictions. Also, recidivism should
be reported in a manner to discern patierns of change.
At a minimum, statistical tables should be prepared
every 6 months during the 3-year followup period, show-
ing the number of recidivists. Discriminations by age,
offense, length of sentence, and disposition should be
provided.

2. Program review is a mcre specific type of
evaluation that should entail these five criteria of
measurement:

a. Measurement df effort, in terms of cost,
time, and types of personnel employed in the
project in gquestion.

b, Measurement of performance, in terms of
whether immediate goals of the program have
been achieved.

c. Determination of adequacy of performance,
in terms of the program's value for effenders
exposed to it as shown by individual rollowup.

d. Determination of efficiency, assessing
effort and performance for various programs to
see which are most effective with comparable
groups and at what cost.

e. Study of process, to determine the relative
contributions of process to goal achievement, such
as attributes of the program related to success or
failure, recipients of the program who are more or
less benefited, conditions affecting program
delivery, and effects produced by the procgram.
Program reviews should provide for classification
of offenders by relevant types (age, offense
category, base expectancy rating, psychological




state or type, etc.). Evaluative measurement
should be applied to discrete and defined cohorts.
Where recidivism data are to be used, classifica-
tions should be related to reconvictions and
technical violations of probation or parole as
required in systems reviews.

3. Assertions of system or program success should
not be based on unprocessed percentages of offenders
not reported in recidivism figures. That is, for
individuals to be claimed as successes, their success
must be clearly related in some demonstrable way to
the program to which they were exposed.®"

I MPACT

Employment in the public sector has grown rapidly over the past
two decades. Table 6 indicates that while the population of the
United States increased 28 percent ffom 1954 to 197k, employment
in federal, state, and local governments increased 152 percent,

as compared to a private sector growth of about 60 percent.

TABLE 6

GOVERNMENT AND PRIVATE EMPLOYMENT N THE UNITED STATES
1954 AND 1974% (millions)

PERCENT
1954 1974 INCREASE
Federal government 2.2 2.7
State and local 22.7
government 4.6 11.6 152.2
Private sector 42.3 64.0 51.3
Total
nonagricultural
employment k9.0 78.3 59.8

*Refers to wage and salary workers in nonagricultural
establishments.

SOURCE: U.S. Statistical Abstract (Washington, D.C.:
U.S. Government Printing Office, 1975).
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Over the past 25 years, public employee salaries in the
federal government and in the northeast, central, and western states

have been established on the basis of prevailing pay for comparable

classes in other public employment and private sectors. This has
tended to produce pay increases substantially greater than the
increases in cost of living as measured by the Bureau of Labor
Sta%istics. While the 1973-75 consumer price index reflected major
increases which prevailing pay setting of public salaries has
failed to match, this was due partly to the recession and unusual
pressures on public agencies to hold the line on budgets and taxes,

Under these pressures negotiated contracts provided for little
or no salary increase, but substantial increases in other benefits:
overtime provisions, more training time, more free insurance, retire-
ment plan improvements, etc. In real costs, some of these benefits
may be more costly than salary increases which might otherwise have
been made.

In 1975-76, negotiated pay increases have not been excessive
in terms of the prevailing pay concept--no more, possibly, than
would have been provided without the unions. (The wage increase
agreements widely viewed as exceséive have occurred in city police
and fire fighter contracts ‘n New York City Washington, D.C., and
San Francisco.)

in the final analysis, union leaders must negotiate for what
their members want. Employees cannot be expected to reflect

management's interests, loyalties, and responsibilities.
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1.08 CONTRACT RENEGOTIATION

Issue: How does union contract renegotiation differ from initial

contract negotiation?

PRINCIPLES FOR ADMINISTRATIVE ACTION

(1) Correctional managers must be better prepared with the facts
concerning the existing contract, problems, costs, and other

impact considerations.

(2) Management should have adopted improvements in the conduct of
~negotiations and in the mechanisms for analysis of union pro-

posals and feedbacks to the state negotiator(s).

(3) Management should act affirmatively on certain issues based on
experience with the current contract. For example, proposals
to modify seniority requirements in-assignment, promotion, and
overtime should be ready to put on the tablie if they.are well

founded.

(4) Unions must come out of the bargaining with some gains,
particularly if salary increases are to be minimal. Consider-
able pressure for gains in other economic and non-economic

benefits is normal.

(5) The bargaining issues will always reflect the major economic
and security concerns of employees. In times of perceived

f

threat to job security, negotiations will center on either
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job protection guarantees of assurances that positions to be
created in other correctional services, such as group homes

and halfway houses, will be available for and under the exist-

ing union.,

(6) To the extent possible, correctional management should attempt
to ensure that approval of all new provisions which involve
significant addi tional expenditures will be conditioned on the
avatlability of funds earmarked for these purposes in the

legislative appropriation bill.

(7) The correctional administrator can expect to reap the harvest
of good or 111 will generated during the previous year's

experience with grievance and meet-and-confer procedures.

IMPACT

The negotiation process is extremely time-consuming--often
drawn out for months--and tensions mount as the various proposals
are put forward and studied. While it is only éne of many important
functions of the correctional administrator, it is the moment of
seif-justification for the union's chief executive and negotiator.
it is also a trying period for the state negotiator who may have to
go through the difficult; ritualistic process‘numerous times with
different unions.

The negotiation/renegotiation process usually involves several

levels of bargaining, with some important discussions and concessions
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between the top labor ieader and the‘gcvérnor of director of finance,
and others between a union leader and the chairman of an important
lTegislative committee. Although the media and other observers may
be present at all formal negotiating sessions, some points of agree-
ment will emerge without discussion and some jssues will be
unexpectedly resoived. Most of the political aspects of the
collective bargaining brocess will be evident during contract

negotiation and renegotiation.

Related lssues

1.02 - Collective Bargaining Negotiations

1,05 - Funding Contract Provisions
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1.09 CIVIL SERVICE INTERRELATJONSHIPS

issue: How does the civil service system relate to collective
bargaining? In what way does this affect the correctional

administrator?

PRINCIPLES FOR ADMINISTRATIVE ACTION

Some union leaders have stated. that collective bargaining
ultimately will mean the end of civil service. This is because of
the general substitution of service and sentority formulas for civil
service tests in promotions within a general class series and the
recognition that the union contract provides as good if not better
protection of job security than does civil service. The latter is
argued on the basis that union contracts not only protect the
individual from discharge and other adverse actions without strong
proof of incompetence or misdeeds, but also protett the jobs
themselves--from abolishment, transfer, and reclassification--
which the civil service does not do.

On the othér hand, state civil service executives point out
that while there will be a number of changes in civil service as
collective bargaining becomes established, most aspects of civil
service will continue to.exist very much as they do now. In
particular, they doubt that legislatures or governors are interested
in reducing central control over the quality of personnel recruit-
ment, testing, and certification at all entrance levels, as well aS

at other steps in the ladders of promotion.
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It is generally agreed that there is too much overlap between
the appellate review powers of both the civil service commission
and the grievance procedure which on impasse can go to fact-finding
and arbitration through the state office of employee relations. The
Dccupational Safety and Health Administration (0SHA) also may be
involved 'in independent examination of prison employee working
conditions, safety, and health. In some states, there is also an
appeal route to the equal opportunity commission where racial or
sexual discrimination is alleged. in nearly all cases, there is
an ultimate appeal route to the courts.

While all overlaps need not be eliminated, certain personnel
actions may be best removed from the grievance procedure and placed
under the jﬁrisdiction of the civil service commission or similar
agency. These would be: (1) all aspects of the position classifica-
tion plan, (2) determination of position allocations to classes,

(3) determination of minimum qualifications of classes, (&) scope

and administration of recruitment and examination, and (5) the
certification of eligible lists and their abolishment. Where it is
established this way, the unions represent their members individually
and collectively before the civil service agency. Such appeals are
usually faster and involve no additional costs to unions or manage-
ment, as do arbitration and fact=finding.

The tension between collective bargaining and civil service
merit systems has important implicationé for public sector emp loy~
ment, not only in the area of position classification systems, but

also in job assignments and promotions. The movement from a state
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service in which promotions are based entirely on merit and
competitive examipations to one in which promotions are based
largely on a senicrity criterion already is occurring in many civil
service systems, spurred on by collective bargaining contracts.

The best example of this problem is provided by the state of
California--which has not yet instituted collective bargaining for
its employees. When it does,'and if it also authorizes wage nego-
tiations, the act will run head-on into another state act which
as a matter of policy provides for determination of state employees'
salaries on the basis of levels generally prevailing in fhe
community and requires that these salaries reflect sound and fair
internal relationships. To this end, the State Personnel Board
(the civil service commission) is required to conduct periodic
pay studies and to determine the amount of increase needed for
each class other than statutory positions.

After a public hearing, the Personnel Board recommends to the
governor that the amount of the increase found to be needed be
budgeted in order to keep salaries on a comparative and competitive
basis. The govefnor can request appropriation of the amount, or
he can ask for more, less, or none. However, only the State
Personnel Board has the power to make internal changes in the
salary plah--provided’that funds are available to finance the change.
But by appropriation legislation, the legislature can provide for
special increases to some employee groups or provide a flat amount

for across-the-board increases.
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This plan has been very popular with state employees and
widely praised nationally. It has helped California to maintain
a general salary leadership among the states. If collective
bargaining is enacted for state employees, and the pay system is
not altered, the role of the union in wage and salary negotiations
probably will be restricted to hearing presentations to the State
Personnel Board on the interpretation of prevailing rate data,
the comparability of jobs, and the consideration of noncompensation
factors such as fringe benefit§. The difficulty with such pay-
setting practices is that the rates lag behind the private sector
and those public jurisdictions which have introduced collective
bargaining or adopted other pay-setting techniques. In a healthy
economy, the state lags behind the private sector in raising
salaries, but in a flagging economy the state also lags behind the

private sector in pay reductions and layoffs.

The State Salary Plan

Wage negotiation through collective bargaining seems to have
caused few problems for the states' general salary plans. There
are, however, sound reasons to expect more problems in the future.

To permit unfettered contract salary negotiation would require
substantial modification of the California legis]atipn described
above. A more likely approach would be to make pay negotiations
subject to review and modification by the state civil servicg

commission after a public hearing, and teo provide the right to
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further appeal. In most classes of interest to the unions, e.g.,
correctional officers, clerk-typists, tradesmen, and technicians,
previiling wage data provide a considerable range for interpretation
and negotiation.

Considering the impzrtance of maintaining reasonable pay
differentials among managerial, supervisory, and worker classes,
negotiated increases at the bottom will tend to produce proportionate
increases in higher class levels. This will end whenever compaction
begins to develop near the top where statutory ceilings establish
a limit for top~level civil service positions. It is, of course,
quite passible that union leaders will be amohg those lobbying for
statutory salary increases on the basis that failure to provide
these increases restricts workers!' righté io a fair salary. In
some cases, union appeals have caused subordinates to be paid more

than their superiors whose salaries are set by statute.

Position Classification Plan

Personnel management orthodoxy holds that a position classifica-
tion plan is the foundation of the entire personnel system. As

widespread in private industry as it is in government, the position

classification plan groups together positions on the basis of similar .

duties and responsibilities so that similar qualifications may be
required of all who are considered for employment in the class and

similar compensation may be paid to each.
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The plan also relates classes to others in a series (e.g., junior
accountant, intermediate accountant, and senior accountant) and
specific lower classes to ggpgfal higher classes.  For example, an
assistant chief, accounting diVision, ma> have the following classes
eligible for promotion to the position: supervising accountant,
supervising budget analyst, chief data processing technician, and
senior cost accountant.

These relationships provide a rational, albeit subjective,
basis for construction of a salary plan which provides higher
salaries for classes deemed to have greater responsibility and
authority. Some of the common classification series in a prison
personnel system and their relative salaries are shown in Table 7.

The salary ranges indicated in this table refer to a series of
several (usualily five or more) monthly salary steps. Each step is
usually about 5 percent higher than tHe one below it. Since the
salary ranges overlap, it is possible for a sergeant with consider-
able seniority to be at a salary rate idéntical te that of a newly
appointed ljeutenant who had advénced only to the second step of the
sergeant's salary range before promotidh to lieutenant.

Under this system, the perscnpel analyst or administrator will
wish to achieve fair and sound salary relationships which, once
they are achfeved, are resistant to change--except in those cases
based on evidence of changing prevailing pay elsewhere or changec
in job duties and responsibilities. At the same time, employees in
each group can look across such a chart and feel that they deserve

an increase in relation to another class.
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. TABLE 7

TYPiCAL SALARY RELATIONSHIPS OF VARIOUS PRISON CLASSES

(A11 titles on the same level are paid at the same salary range.)

. SALARY
y RANGE CLASSES
N
: MEDICAL
: 21 SUPER|NTENDENT, OFF I CER
. 20
3
% 19
: ASST. SUPT., ASST. SUPT., ASET. SUPT.,
t 18 | ADM INISTRATION CUSTODY TREATMENT
o CHIEF
17 COUNSELOR
¢ _ CORRECTIONAL SUPVR, OF
] P CAPTAIN EDUCATION
i ACCOUNTING & CHIEF OF SR,
i 15 | BUDGET SUPVR.| MAINTENANCE COUNSELOR
' " CORRECT | ONAL
LIEUTENANT
PROCUREMENT &] BLDG. TRADES ACADEMIC VOCAT I ONAL
13 | SERVICES OFF. FOREMAN TEACHER INSTRUCTOR
CORRECT | ONAL CHIEF RECORDS
12 FIRE CHIEF SERGEANT OFF!ICER
0 LAUNDRY CORRECT | ONAL
SUPERVISOR COUNSELOR
SR
10 CORRECT |ONAL
~ OFFICER
9 PLANT SR. RECORDS
. ENG INEER OFF ICER
g PR RERSONNEL | rruck pRiver | CORRECTIONAL
7 CORRECT I ONAL RECORDS
OFF. TRAINEE OFFICER
6
PERSONNEL
] CLERK

*While the medical officer is organizationally subordinate to the prison
super intendent, his salary level is equivalent. This is an example of
competitive salaries serving as a more realistic basis than hierarchical

relationships if the position is to be filled. Others in this group, such
as dentists and psychiatrists, might be paid even more than the superintendent.



Where collective bargaining units are formed by the top-bottom columns,
in relation to the chart, seven different bargaining units are shown:
correctional officers, accounting, clerical, social services
(counsetors), blue-collar trades, education-professional, and medical-
professional. These would be called horizontal units because they
would include like classes in other departments. Accordingly, the
union representing correctional officers and senior correctional
officers may be successful in negotiating a one-step (5 percent) pay
increase for its members. This probably will force a corresponding
increase in pay of lieutenant, captain, and assistant superintendent
classes if pay relationships among grades are to be maintained.

If all are increased, the central personnel agency ordinarily
will not want to increase the classes related to the custody series.
The corrections agency may argue that the fire chief and the chief
records officer should be granted increases in order to maintain
parity with the correctional sergeant class, since a good source
of recruitment or backup for these positions has been from sergeant
positions. This source will dry ﬁp if sergeants are asked to
transfer to a lower class. |In another vein; the correctional
counselors! union may revise its plan for a pay increase request
and get on the bandwagon of '“historical relationships' when they
go to bargaining.

While every union would like to obtain an increase for its
members higher than those obtained by other unions, management
will tend to seek across-the-board pay increases 'in order to avoid

a perpetual struggle with each employee group and union.
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Wage Versus Non~Wage Benefits

While the pay plan provides the principal economic benefit for
employees, it is obvious that other benefits such as sick leave,

retirement, and health insurance are significant aspects of compen-

sation. There are some benefits which prison-based employment can
provide and these tend to increase under collective bargaining.

;‘ These may include the following:

o Uniform allowances;

e Shift differential pay;

e Some meals free or at cost (approximately % price);
e Laundry service (free or at reduced rates);

@ Low-cost housing (bachelor office quarters and houses
for families);

e Nominal charges for shoeshines, haircuts, television
repair, upholstering furniture, car repair, dry cleaning,
etc., through vocational shops and assigned prisoner
workers;

e |In-service training on an overtime pay basis;

e Use of prison land, buildings, and utilities by employee
associations, which facilitates an "employee cooperative'
providing wholesale prices for gasoline and car services,
auto parts and accessories; outside snack bar for staff
and families, and catalog purchasing;

e Employee association profits from the operation of

institution-located vending machines used by staff, inmate
: visitors, and inmates during visiting periods.

Hazardous Duty Pay lIncrease Requests

In the past few years, there have been increasing requests by

correctional officer groups and unions for additional pay for
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hazardous work. As yet, there is no statistical evidence that the
work of correctional officers has become more dangerous. For that
matter, except for a few highly publicized events, it canﬁot be
ranked as very hazardous in the first place. Whenever state occupa-
tional injuries are reported (for workmen's compensation) and
tabulated by number of injuries per 100,000 man-hours worked (or
other rate basis), correctional officers rank below forestry,
parks, transportation, and highway maintenance workers; they are
far behind police and fire department employees. However, the
fear of injury among staff who deal directly with prisoners is
undeniable.
It was not so much fear that motivated correctional officers
in the maximum—security&cell block of the Michigan City Penitentiary
(Indiana's most secure prfson) to walk out and picket. The
danger of the assignment was cited as the basis for their demand
for more pay. than correctional officers in other assignments.
However, while the state's pay system was not far out of line with
pay levels in the central and southérn areas of the state where
most of the institutions were located, the real issue in this’case
was the need for higher pay for Michigan City correctional officers.
Michigan City is located in an industrial area where prevailing pay
rates weré substantially greater and living costs commensurate.
While this fact was appreciated, it was a relief to the
governor's personnel office to agree that é sbecial pay alloWance
was warranted because of the hazards of the maximum-security unit

assignment. In this manner, it was possible to avoid the unpleasant
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issue of a special pay differential for a particular area of the
state.

One year later, nearly all correctional officers in the state
were receiving the special allowance because there seemed to be no
place te draw the line. First, the other correctional officer posts
in Michigan City were found to be deserving of parity with the
max imum-security cell block employees; later, maintenance, clerical,
and professional staff also were receiving the 'thazardous duty
allowance.'" The policy had moved to the other adult institutions
and in late 1975 seemed likely to be added to the juvenile institu-
tions as well as the training academy. By December 1975, it appeared
that there was justification for a special pay increase {(above the
minimum-step hiring rate) for Michigan City employees. This solution
gave nearly all correctional employees a one-step increase. This
occurred without collective bargaining, but with nearly all employees
in Michigan City represented by unions. Michigan City correctional
officers still have a good case for an additional special pay
increase.

Correctional officers typify the many employee classes in a
prison. The duties and hazards are reflected in the class specifica-
tion, pay comparisons, and usually by inclusion in the early,
full retirement plan. In most states, the higher incidence of
heart attacks has been recognized in statufory provisions as a
presumption of service connection of cardiovascular disability.

Counselors, culinary supervisors, and trade foremen also work with
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most of these hazards, and they are killed or injﬁred by prisoners
~at approximately the same rate as correctional officers. These
other classes usually have no presumption of service connection for
heart disabilities, and they are seldom eligible for the early
retirement plan.

Special pay increases for added hazards faced in correctional
work are likely to be high on the agendas of correctional unions

in the years ahead. Correctional administrators must ensure that

their respective state employee relations directors are cognizant

of the problems which can result from negotiating away small benefits

which ultimately cause serious problems for correctional adminis-

tration and lead to additional pressures from other employee groups

affected by comparative salary inequities. Equitable administration

of the compensation plan is the administrator's responsibility.

Collective Bargaining Effects on Position Classification Plans

As already indicated, the position classification plan is as
essential as the budget to public 2dministration. The quality of
the position classification plan, which varies considerably from
state to state, can 'be genera]]y appraised by seeing how well It
is maintained. A plan is"'well maintaiﬁed if there is constant
revision of classes, new classes added, obsolete ones abolished,
and a continuous job audit program to locate and correct
misclassifications.

It is a well-known fact that jobs change. Many change under

the impact of an individual in a particular job. An energetic,
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imégihative employee may expand a job's scope to the point where a
higher or new classification is warranted. For whatever reasons,
some employees neither perform all of the required duties nor
exercise the authority assigned to them. An employee who cannot
handle his current assignment sometimes is reassigned to a job
which is less complex, without reclassification of the job.

After a few years, roughly 10 percent of all positions in a
department or prison may be misclassified--about half of which are
Yunderclassified' and should be upgraded to the appropriate class,
while the other half should be downgraded because they are
overclassified.!" Employees usually are gratified to be upgraded
and naturally resent being downgraded. After employee appeals are
heard and reconsiderations given, employees who have been over-
classified for many years usually are given a no-pay-cut or
"red-circle' rate. In other words, they are reclassified to the
lower class grade but retain their current salary until it‘
corresponds to a step in the salary range of the lower class.#*

Employees whose positions merit upgrading, on the other hand,
may become angry when the civil service commission concludes that
many'other employees are eligible for promotion to this higher class,
or that fairness requires that an examination for the class be held
with the incumbent eligible to compete. The employee may be appointed

to this higher class on a provisional or temporary basis until the

*Some recent contracts have extended the negotiated pay increase
to the employees on !''red-circle" rates.
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examination is concluded and the position filled permanently from
the new list of eligibles.

Under union contracts, the employee has a spirited advocate
regardless of the outcome of the classification audit. Through
the union, the employee can also draw on professional staff exper-
tise to challenge the personnel classification experts. The personnel
agency or civil service commission will be stimulated and improved,
provided that union advocacy does not become excessive to the point
of exhausting the personnel staff (which, of course, may generate
the additional personnel staff needed for this work). An alternative
response of the central personnel agency is to reduce the frequency
and scope of the job audit program. Over a period of time, this
will produce high rates of overclassification, causing the state to
be overpaying a substantial portion of the work force. With the
unions involved, the personnel agency also may become discouraged
by appeals and by the conflicts arising from the creation of new
classes. As a result, there is a tendency for the classification
plan and its minimum qualifications section to become rigid and
inflexible.

Most state perébnnel administrators would agree that, given
the considérable time and money required, their state position
classification plans should be completely revamped. However, it
is a protracted and expensive technical task which is administratively
disruptive until concluded. Thus, there usually are few who support

overhaul of the classification plan, especially since the benefits
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of revision are uncertain compared to the known faults of the
existing plan.

| The U.S. intergovernmental Personnel Act, administered by the
U.S. Civil Service Commission, has an annual appropriation primarily
for the purpose of aséisting=state and local governments in the
development of their personnel systems. In December 1975, Indiana
completed a two-year, grant-supported projéct to replace the state's
position classification plan. The new plan could be a model for
all states. Based on the federal classification system, it has
considerably more flexibility in terms of updating and operational
application. A feature of this plan is that each classification
includes a statement of general duties which applies to all positions
in the class. In another section, significant related duties which
make cértain positions more difficult or responsible are outlined.
With point values for added duties, one class may have a basic
salary range and higher salary ranges for some positions with the
additional duties involved. An example would be the position of
correctional officer in the prison isolation section who is trained
and licensed to administer emergency medications or treatment in
suicide attempt cases, and who is required to - write a special
evaluation report to the parole board on all cases in the section
involving self-mutilation and suicide. Any correctional officer
who performed such duties would be entitled to one or two additional
salary steps for as long as he was qualified for and performed

such duties.
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The classification plan can be the basis for as much conflict
as the salary plan. . Correctional administrators usually do not
appreciate this fact as their personnel offices handle the technical
work involved. On the other hand, union staff usually do under-
stand the principles of position classification because it provides
almost unlimited opportunities to serve employees' interests. It

is the basis for appeals to the following types of action:

e Creating new lists of eligibles;
® Abolishing old lists of eligibles;

e Determining the scope of recruitment (open or promotional;
service-wide or departmental);

® Modifying the scope of examination (written, performance,
oral);

e Modifying the weighting of examination parts (i.e.,
60 percent written and 40 percent oral versus 40 percent
written or 40 percent qualifications appraisal--points
for breadth and length of pertinent previous employment
and education);

e Challenging the appropriateness of assigned tasks to the
given job and the authority of the job (often an issue in
disciplinary cases);

® Altering the comparison of evaluations of work difficulty
from one class to another (for pay purposes).

Correctional adminfstrators antiéipating the institution of
collective bargaining in their states should do all they can to
have their classification plans updated and all jobs audited by
the personnel agency, as well as to establish any new classes which

have been in the planning stage for the past few years.
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IMPACT

The effects of multiple administrative appeal routes include
confusion, duplication of work, and excessive costs. While the
problem usually is recognized by legislation drafters and adminis~
trative operatives, its resolution is deferred because the solution
is complex and controversial. The political expedient has been to
put aside the question, agreeing that it must be dealt with at some
time in the future, and to let the collective bargaining process
commence.

The ultimate impact may be more serjous than estimated by most
employee relations experts. Dealing constructively with the problem
may be much more difficult after collective bargaining is clearly
established. This issue involving civil service conflicts and

constraints was discussed in California's Final Report of the

Assembly Advisory Council on Public Employee Relations:

Civil service and similar personnel systems which
predate the emergence of public-sector bargaining
present perhaps the most difficult problems in resolving
scope-of-bargaining issues related to alternative
systems. Despite the current assumption in the State's
three basic public employee relations statutes that
meet-and-confer approaches to public-sector bargaining
are fully compatible with ''strengthening merit, civil
service (tenure) and other methods of administering
employer-employee relations,! no interested party, to
our knowledge; has seriously maintained that bilateral
determination through collective bargaining in the
public sector can go forward from this point of develop-
ment without making ‘inroads against existing civil
service and related personnel systems.  -Rather, the
major question . . . is whether, and to what extent,
legal frameworks designed to advance public-sector
collective bargaining should accommodate the continuing
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jurisdiction of civil service and other related
personnel systems over various aspects of employment
relationships. . . .’

A precedent case in Los Angeles was analyzed and the conclusion
was reached that a public employee relations commission had little
usefulness in disputes between that commission and the civil service
commission when the enabling legislation fails té.confront the issues
of accommodation between the two largely competing or alternative
systems of labor relations.

The report then turns to the "merit principle! issue which is
a fundamental tenet of civil service. [t is a ''vexing" issue to
presume the merit principle as an integral part of a broader civil
service system and still have comprehensive collective bargaining
without conflict between them. One way to resolve the isyﬁencould

be to clarify or redefine the merit principle:

.+ . The only types of personnel matters mentioned

in the [merit principle] definitions are those involving
the movement of persons into, within, and out of an
organization. . . . Personnel movements constitute the
heart of the merit principle which, in the strictest
sense, may be defined as the belief that the criterion
of relative competence should be the controlling factor
in decisions involving personnel movements.?

The report also provided an interesting statement from the

Western Assembly:

There is a pervasive confusion over the meaning of the
terms ''merit principle'' and "merit system.'" The former
embodies the requirement that employees be recruited,
selected and advanced under conditions of political
neutrality, equal opportunity, and competition on the
basis of merit.  The latter, for which '¢civil service
system'' is commonly used as an interchangeable term, has
come to encompass comprehensive programs of personnel
‘management, unilaterally initiated and administered by
the government employer.? '




The Western Assembly concluded that a merit or civiil service
system, thus broadly defined, is basically incompatible with a
collective bargaining system, and must in time be absorbed or
replaced by the latter:

« « .Moving into areas currently occupied by civil

service systems will plunge the parties into some

rather treacherous watars, uniess the process is

accomplished concurrently with the enactment of

comprehensive labor relations legislation that eases
the transition.”

The California Assembly Adivsory Council felt that, in providing
a period for accommodations between civil service and comprehensive
public emplovee relations legislation, it could be a help or a

hindrance:

. « .The problem with public employee relations.
laws that do not contain accommodation provisions, it
should be emphasized, is not that they necessarily
restrict the scope of bargaining, but that they almost
inevitably result in legal conflicts between collective
bargaining and local merit systems that only the courts
can effectively resolve. . . .

The California Assembly Advisory Council went on to explore
transitional changes. Cogent arguments were presented in support of
the position that the substitution of seniority for relative compe=
tence as the controlling factor in promotions, transfers, and layoffs
was not essentially inconsistent with the merit principle. For
‘example, most civi] service qualification criteria for promotion
afready include and recognize length of service és a relevant
factor. Three conclusions were made concerning what to do in the

face of the dilemma of policy planning-~to resolve the compatibility
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issues by comprehensive collective bargaining enabling legislation
or not attempt to resolve these issues, enact the enabiing legis-

lation, and let the solutions to the problems evolve over time:

. « + At the same time, we think it would be a mistake

to allow concerns about protection of the merit principle
to become a vehicle for unreasonably restricting the
scope of bargaining or for frustrating the evolution

of constructive bilateral relationships in the public
sector. . . .

. .« under the best of circumstances, problems
involving the degree of recognition to be given aglter-
native or competing systems in framing comprehensive
public employee relations legislation are significantly
more difficult than problems invelving the constraints
of management reserved rights on the scope of
bargaining. . . .

We have concluded that it is not possible fully
to reconciie all the confiicting views over these
kinds of scope issues; for it appears that there may
be as many approaches to handling alternative systems
and conflicting laws as there are differing views regard-
ing bath the speed and the extent to which inroads
should be made through collective bargaining sgainst
civil service systems, the merit principle itself,
prevajling-rate procedures, and other alternative or
competing methods of establishing conditions of
employment. . . .5

While the desirable relationship between the civil service
system and coliective bargaining is not entirely clear, we believe
that the basic jssue should be resolved by legislation at the same
time collective bargaining is authorized. How much weight should
the state give to preserving its mechanisms for ensuring fairness
in empioymeht and effectiveness in recruiting and retaining
personnel based on merit and fitness? Some organization, guiding
policies, and effective procedures designed to provide fairness,
such as equal-pay—for-equa1~w0rk, would seem to be more necessary

than ever under collective bargaining.
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In essence, the «ritical ussue is whether public zmployee
relations should be planned or unplanned. MERIC project staff feel

that the results of comprehensive planning in the governor's office

and in legislative committees would be less disruptive to government

and to the public than the alternative of muddling through years of
strike negotiations and arbitrator of court decisions. |

The example provided in lssue 1.02 (Bargaining Unit Deter-
mination) dealt with the comprehensive character and civil service
capability of the Wisconsin legislation. The states of Oregon and
Washington also have greater provisions for the compatibility of
the two systems. As a result of the experience gained in these
states, many.improVements theoretically could have been made;
however, the feasibility of such amendments is reduced now that
so much time has elapsed. Unplanned employee rights have been
established through contracts that would need to be taken away--
a prescription for explosive political controversy.

it is obvious that most states with co]jective bargaining
enabling legislation either have chosen not to take the comprehen-
sive planning approach or have virtually given no consideration to
the issue; the latter probably has been more prevalent.

In all states studied, union negotiations have brought about
considerable direct and indirect compensation benefits~~the total
value of which is not excessive, except perhaps relating to some

pension plans. At the same time, there was no evidence of any
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attempt by unions to seek upgrading of the standards for correc-
tional officers or for their improved training. On the contrary,
where they were factors at all, negotiations have hindered employee
training by requiring that it all be on a paid-time basis (usually
overtime at a premium pay rate). ~And union-supported seniority
provisions have resulted in the systematic exodus of the highly
qualified correctional officers from the most difficult to the

least difficult job assignments.
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.10

TRAINING IN EMPLOYEE RELATIONS

Issue: What is an appropriate employee relations training plan for

corrections management, supervisors, and employees? How do

the characteristics of prison managers affect training needs?

PRINCIPLES FOR ADMINISTRATIVE ACTION

A National Advisory Commission standard states:

Al} managers should receive training in the strategy
and tactics of union organization, managerial strategies,
tactical responses to such organizational efforts, labor
law and legislation with emphasis on the nublic- sector,
and the collective bargaining process.!

Characteristics of Prison Managers

Line administrators are multidimensional, having many different
strengths, weaknesses, and personality traits which bear on job
performance. Yet some generalizations can still be made. ‘Most
correctional administrators have been unprepared for collective
bargaining and essentially unaware of its nature and methods. In
addition, they have not understood the need for re!inqﬂishingksome
executive powers and prerogatives under collective bargaining.

This tends to be mere true of prison superinteéndents or
wardens whose relatively authoritarian rule is sustained by the
paramilitary structure of the prison organization. - Though rarely
trained professionally in public administration, the prison manager

has the inherent abilities of a ''generalist" administrator since
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he has learned to direct, superyise, and control not only the
sec;rity forces, but also the medical, educational, vocational, and
counseling services; classification and records; recreation and
library; religious activities; prison industries; and the maintenance
and repair of an encrmous plant and grounds, including culinary
services, laundry, procurement and warehousing, budgeting, account-
ing, and personnel office functions. All serve an operation which
functions 24 hours a day, 365 days a year.

Obviously, the superintendent must have a practical under-
standing of organization and coordination of diverse activities.

In dealing with professional executives and with persons responsible
for medical, educational, and other services, his style emphasizes
leadership and teamwork. Considerations of institutional security
usually are more important than productivity.

In contrast to departmental directors, who are compelled to
adopt a broader orientation, the prison superintendent usually has
limited and short-range objectives. Today and tomorrow are most
important. Next year's problems are dealt with through the annual
budget request (the 'want list'), although, because of repeated
disappointments in the past, the superintendent and his staff do
not work very diligently at budget preparation. {f something is
desperately needed, it becomes time to '"bend the director's ear,'
""pass the word to a friendly legislator,' and later to do some
'oounding on the commissioner's desk.' But the focus is on survival,
and the words most frequently used are: ''we need it to keep control,!

'we are losing control," or ''we have lost control."
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Superintendents have some familiarity with the concepts of
criminal justice and the goals of correction. But there is very
little that the superintendent can do to ensure that criminals are
converted into law-abiding citizens, despite his considerabie
authority within the institution. [If the superintendent's staff
meeting includes a discussion of rehabilitation planning and
evaluation, it will soon return to last night's count, problems
of contraband, the latest difficulties with Cell Block A, or the
need for replacing broken windows or having the plumbing repaired.

In spite of the hierarchical organization, the superintendent
often thinks of the staff as his '"team' or even his "family.'"

But the correctional officers, trades foremen, teachers, and
counselors do not view themselves in this way. They work for

their respective supervisors, who in turn report to the division
chiefs., Daily accommodations ‘are not made with great understanding,
but they are accepted dutifuily. Too many problems are solved
(usually by a custodial supervisor or captain) on the basis of
their authority alone.

In addition, as in every organization, there will be a group
of employees who are unhappy with their work, their supervisors,
and the management. Old-timers might be inclined to say: "That's
what kind of job it is. Take it or leave it." The current
generation of employees, howéyer, would be more likely to turn to

the unions to achieve desired changes. This new context requires
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that management obtain some training in collective bargaining and

employee relations. .

Training Needs

Prison superintendents must have some technical knowledge of
the formal collective bargaining process. While some responsibilities
will be delegated to staff subordinates and specialists, the superin-
tendent should first familiarize himself with the process before
any substantive delegation is made. Since he will be dealing with
employees under terms coveréd by a legal contract, he must be
knowledgéable about the content of union contracts, the organiza-
tional and administrative mechanisms for negotiation and adminis-
tration of contracts, and the ways in which contracts can be
evaluated for the purposes of renegotiation. Finally, the superin- .
tendent will need to modify his management style to facilitate
productive relationships among management and union officers, staff,
and employee members.

it is encouraging that a national survey reports that criminal
justice executives appear to recognize a priority for training in
management sciences (see ngure 3). Of particular note, it can be
seen from this survey that adult and juvenile corrections adminis~
trators have indicated an overwhelming priority for training in
personnel management and labor fe]ations if these two subjects are

combined. ?
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Recommendations of the Joint Commission on Correctional Manpower

and Training

Selected recommendations of the Joint Commission on Correc-

tional Manpower and Training which are pertinent to solving some

of the problems previously cited are shown below (marginal comments

have been added):®

Union contracts
may have helped
this to happen,

Collective
bargaining
seems to
inhibit
development.

Ground has
been lost in
this ares.

Little progress
here.

RECOMMENDAT ION:

Patterns of supervision and administrative con-
trol must be constantly reexamined to guatd
against overly restrictive supervision of
employees. To a great extent the ability of
corrections to attract and keep competent
personnel will depend upon the employee's per-
ception of his potential for self-fulfillment.

RECOMMENDATION:

Correctional agencies, especially those in the
community, should adopt more flexible work
schedules in order to utilize better their
manpower and facilities. A rigid nine-to-five
office schedule is a needless constraint on
personnel time. Greater latitude in scheduling
such things as conferences, contacts, home
visits, and report writing can also result in

a more meaningful level of service to offenders
and the community.

RECOMMENDATION:

Corrections must make provision for greater
advancement opportunities in order to attract
and retain high-quality personnel. Systems
should be opened to provide opportunities for
lateral entry and promotional mobility within
jurisdictions as well as across jurisdictional
lines.

RECOMMENDATION:

Staff promotional policies of correctional
agencies should be reassessed to place a greater
stress on the possession of knowledge and

skills in management processes. Candidates

for promotion should also have a demonstrated
ability to apply new knowledge and should be
oriented toward the implementation of research
and planned change,
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Good progress
with LEAA~LEEP
funds.

Little progress:
such a plan may
produce ‘'wheeler-
dealers' who
might be more
effective in
labor relations
assignments,

Little progress.

Little progress.

Little forward
motion; concept
opposed by
employee unions.

RECOMMENDATION:

Correctional agencies must develop, in conjunc-
tion with colleges and universities as welf

as the private sector, a range of management
development programs including degree-oriented
course work- in administration and management
seminars, workshops, and institutes, Efforts
should be made to incorporate the latest tech-
niques and technology in these programs.

RECOMMENDATI ON:

To broaden the perspectives of promising young
correctional administrators, staff development
programs should facilitate experience in such
special activities as legislative committee
work, comprehensive planning, university
research, community deveiopment, and adminis-
trative and management consulting.

RECOMMENDATION:

The federal government should make funds avail-
able to the states to finance management develop~-
ment programs. Similarly, states should subsidize
management development activities in local "
jurisdictions.

RECOMMENDATION:

Correctional agencies at all jurisdictional levels
should adopt sound management development programs.
In addition to a variety of training and develop-
ment approaches to increase the knowledge and
skills of present.staff, consideration should be
given to creative management trajnee positions
with on-going development activities built in.

RECOMMENDATION:

Correctional agencies should utilize more fully
the resources of private industry. In areas
such as management development, research, basic
education, and job training for offenders, the
private sector may be able to provide considerable
assistance to corrections. Federal and state
funding should be made availakle to correctional
agencies to facilitate contracting for those
services which might better be performed by
private industry.
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Training Plan

The content of managerial training should be related to the
status of collective bargaining (pending or first contract already
concluded) and the scope of bargaining authorized. Table 8 relates
training needs to several variables, including organization for
bargaining, minimum time required, and status of collective
bargaining. A summary of trainihg topics which normally would
be covered to some degree in any training course also is provided.
In all cases, material and exhibits should reflect local statutes,
contracts, organization, and related conditions.

An appropriate training curriculum pltan would cover at least
those issues presented in Table 8. Under normal trqining circum=
stances, with presentation and discussion of each topic, two days
would be required to cover the scope indicated. Review of manage-
ment procedures and style for administratioﬁ under collective
bargaining contracts would require a minimum of one full day.
Special presentations of case studies, expert class lecturers,
and small group discussion of special topics, such as emergency
operations under employee strikes and related job actions, could
iengthen training time considerably. The investment of up to one
week on this subject would be justified wherever state collective
bargaining is imminent or already in existence.

In situations where the state has just completea the initial
phase of collective bargaining and a contract has been concluded,

the training requirements would be much greater than those shown
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TABLE 8
TRAINING NEEDS PLAN

STATE COLLECTIVE BARGAINING ANTICIPATED
. T MINIMUM TIME
TARGET GROUP TRAINING NEEDS ESTIMATED
State employee relatiomns Unique problems in corrections, desirable 1 day
staff and other central legislation, bargaining units
staff*
Corrections administrators Principles and practices of collective 2% days
and top executive staff bargaining in the public sector; contracts
in other states; grievance procedures;
impasse resolution
1st and 2nd level Same as above with greater emphasis on 3% days
supervisors grievance and meet-and-confer procedures
First—line employees Principles of collective bargaining 1 day -

(defer if union
organization has already
commenced)

(concisely), pertinent state policies,
practices in other states, formation of

bargaining units, grievance and
meet-and-confer procedures

COLLECTIVE

BARGAINING

ALREADY

EXISTING

MINIMUM TIME

TARGET GROUP TRAINING NEEDS ESTIMATED
State employee relations Prenegotiation meeting: review of 1 day
staff and other céntral previous years' problems with the union
staff* ‘ contract; review of contract evaluation

; data

Corrections administrators| Provisions of new union contracts 1 day
and top executive staff (presentation by state employee relations
(includes prison supeyin- director and staff)
tendents and assistants)
Alternative to above Provisions of new union.contracts, with L day
for large departments: specific applicati?n to the respective per location
institution-by-institution| dinstitution or division for each

meetings with top and
middle managers

new. contract

1st and 2nd level
supervisors

Grievance procedures and other employee
relations problems

1 day
annually

*May include civil service commission representative, representative from department
of administration, personnel division, and budget division.
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in Table 8. Depending on the scope of bérgaining and the specific
terms which have emerged, top management training could require as
much as five days.k Approximately one week of full~time training
also would be required for first- and second-line supervisors and
related staff (personnel office, timekeepers, and accounting
employees). Very few departments have conducted employee relations
training on such a scale, but most have regretted that they did not
take the matter more seriously and provide more extensive training.
The unions usually provide a training »rogram for their local
officers and shop stewards. Usually few demands are placed on
departmental staff except the approvéf of time off without pay to
attend the union training center. Additional departmental coopera-
tion may be desirable, but the initiative to request it usually

is best left to the unions.

1MPACT

Most correctional administrators have only belatedly prepared
the{r organizations for collective bargaining. Administrators
themselves have been inadequately prepared, generally because
they have underestimated the significance of the process until
they were enmeshed in it.'

For those closer to the operating levels of the organization,
such as prison superintendents and their executive staffs, the new

1

requirements are almost overwhelming. In the early period, mistakes
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often are made on both sides. Union local officials tend to

interpret more into some provisions than was intended, while local

supervisors and managers tend to accept the union's interpretations

and to resist new procedures from which they will later have to

retreat. Confusion and frustration abound, and an enormous amount

of executive time is diverted to trial-and-error l}earning about ;
the process and about specific new contract provisions.

In virtually every public jurisdiction in this field, the
stance of state correctionaé 1anagement has been largely reactive.
Through prior and updated training, correctional administrators
not only can minimize the shock of the new process on the organiza-
tion, but also can prepare for a smooth transition and development
of an affirmative role with respect to employees' responsibilities.

Appendix B contains a list of resources for assistance in

staff training.
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1.11 MANPOWER MANAGEMENT IN PRISON ADMINISTRATION

issue: How can prison administration efficiently deploy correctional

staff in situations where most, if not all, assignments are

made by seniority selection?

PRINCIPLES FOR ADMINISTRATIVE ACTION

it is imperative that all correctional institutions establiish,
-maintain, and use a post assignment plan for the deployment of all
custodial personnel and other staff with custodial duties. 1t is
no less important that all posts have post orders, a plan for
keeping them up to date, and a plan for officers in those posts
to review the orders on a regular basis. A record of assignment,
day-by-day, should indicate the number of the post assigned.

The post assignment plan should corréspond to the approved
budget and have the written approval of the commissioner's office.
The superintendent's authority to change the post assignment plan
shouid be restricted to periods of no more than four weeks. Changes
of greater duration should be submitted to the commissioner's office
and approved in writing before they can be extended or become permanent.

fn addition, the correctional commissioner should attempt to
negotiate (or renegotiate) seniority assignment provisions so that
mahagement can exercise discretion in the assignment of staff to more
sensitive and difficult post assignments. |If this change is not
effected, management should consider the merits of dividing the
correctional officer classification into two grades. {See issue

3.07, Position Classification and Pay Plan.)
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Commentary

Thebtechnology of prison administration long ago created the
meahﬁbfor reducing to paper the schedule of field decisions concerning
where cérrectional officers should be’placed and how these placements
may vary from shift to shift and on holidays and weekends. The post
assignment plan should be the principal working tool of the captain
(a chief correctional officer) as men are needed to cover all posts
(including all supervisors up to captain), considering days lost for
vacation, sick leave, holidays, military leave, etc.. Therefore, it
is the basis for preparing the budget for custodial services and for
‘_control1ing operations in accordance with the approved budget.

In a majority of prisons in the United States, a post assignment
plan can hardly be said to exist. Some supervisors remember the
Ytrick charts,’ and copies sometimes can be found in the accounting
office. These were used not as an operational plan, but as a means
of convincing tHe state budget office of the prison's need for more
officer positions. | |

When post assignment plans are not used, there is no need for
post orders. Post orders. are concise statements detaijling the dutieé
of the officer in each post on each shift (e.g., at 3:22 P.M., Tock
the cell block gate; at 3:27, all prisoners shall be in their
assigned cells; at 3:30, assist Post No. 2 by taking count of the
north tiers). |

Withoqt a post assignment plén used -daily by the captain or

shift commander, and without comprehensive and up-to~date post
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orders, it is impossible to know whether manpower is properly assigned
or operating according to an approved plan. The result is a constant
change of coverage and procedures, repeated irritation to prisoners
becalse routine is upset, and added danger to prisoners and staff
because irregular coverége and procedural breakdowns provide oppor-
tunities for inmate troublemakers,

Use of a post assignment plan not only meets the needs of
management, but also assists in abiding by the terms of the union
contract. One function of the plan will be to determine assignment
of officers to posts based on employee requests tranked by seniority.
While it is desirable that designated posts will be exempt from such
restrictions (as many contracts provide), some contracts require
100 percent of the posts under seniority selection. Additionally,
seniority may apply to shift selection (with similar exceptions) and
to the offering of overtime work. Seniority in the lower class also
is used for selection of temporary replacements of correctional
captains, ljeutenants, and sergeants who are absent for vacation,
sickness, efc. Records’must be maintained indicating the senjority
rank of officers on duty each day, who was offered overtime and,
if rejected, the next individual to whom it was offered. The need
is to record management's faithful use of seniority assignment as
provided in the contract.

The negotiators for the state, however, may need to know how
200 posts can be covered if 1,000 correctional officers take three

weeks vacation a year, as well as other leaves. They may need to
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understand how the 75kcorrectional officers hired for 15,000 m. A=
days of vacatioﬁ relief can be used witB vacation sefectionkdeter—
mined on a seniority basis. (It can be done only if there are no
extra officers on duty after all posts are filled.)

With minimal discussion of the subject, the American

Correctional Association's Manual of Correctional Standards displays
a summary of assignments or posts as a budget form, shown in

Table 9 below.!

TABLE 9

SCHEDULE OF ASSIGNMENTS OR POSTS

(R&me o1 Agency)
Approved for 1958-58 PF. Y. Budget
PART A « SUMMARY

Ava, Ro. of No, of Pos,. Man Days Relief Pos,

Days Fer Requiring Relief Required
Relisf per-: Bolier (Pm-t Required (Total of Col.
Year B, Cols, G-K) (Cols. I  XII f 365 =~
z IT Total of Col.I)
Col.X Col.IT Col. IIX Col., IY Pogitions

I, For SUPERVISORY CUSTODIAL POSITIONS
(Positlon Classilication (s))
1. Total Mo, of Regular Positions-All Shifts (From Column ¥, Part B) 41
2+ Ralief Positions: —

Yacations 15 <0 800

Holidaya 11 g <l

Sick Leave Kiod £y 28U

Regular Dmyu 0!‘2' 104 35 3040
rstir'1r137r 137 I “ZGUS T _21.51

3. ’rotal, No. of Positlons, Regilar and Relisl - 82,81
4. Total-Per latest budget (explain difturenceu) }

IX. Por NONSUPERYISORY PERSONNEL
“{Position Classification (1)) )
1e Total No. of Regular Positions-All jhifts (From Column F, Part B) 184
2. Relief Poaitions:

Yacations 15 170 2550:
Holidays 11 145 Toug
Sick Leave 7 I i v 2:
Regular Days UIT 104 141 14664
) )
Total, Relief 137 20003 87.73 251,73
3. Total No. of Positions, Regular and Relfel
4, Total - Per iatest budget {explaih differences) -7 o
III, Por —_——

{Position Classilication (8)).
1. Total No. of Regular Positlons-All Shifts (¥From Column F, Part B)_
2+ Relief Positions:

Yacationg 15

Holidays 11

8ick Leave Kkd

Regular Days UIT 104
‘ )

Total Heliel

3. Total No, of Positions, Regular and Relilel
4. Total - Per latest budget fuxylain di!‘ferencen) -
®Place fizure here that gives the best possidle estimate, and which is
based on the experiences of the past year.
Other established reliaf nnade of agency (specify)
ROTE: PREPARE SEPARATE SET UF POST ASSIGNMSNTS FUK PROPOSED NEW PGSITIONS AND
BACH CLASSIFICATION {Except supervisory positions muy be shown as a-group)
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-
The state of California and the U.S. Bureau of Prisons (and

probably some others) use a plan such as described. The post assign-

ment plan, from which the summary is prepared, would include the details

shown in Table 10.

TABLE 10

SAMPLE POST ASS{GNMENT PLAN#

POST POST WATCHES RELIEF

NO. TITLE 1 2 1 3 |TOTALjSat.|Sun.jHol.{Vac. 5.1
7& A Wing Officer 1 1) 2 4 4 A 4 4 4
72 A Wing Corridor 0 1]1 2 2 2 2 2 2
73  Control Room 1 1)1 3 3 3 3 3 3
74 Outside Patrol 1f o1 f2 22 }t2 (2 !2
75 = Search & Bscort 1 212 5 5 5 5 5 5

76 = Receiving & Release | ( 210 2 12 2 2 2 2

77  Laundry Officer 0 110 1 - - - 11 1
78 . Industry Officer 0 110 1 - - - 1 1
79 Rec., Yard Officer ¢ 1 0.5{ 1.5{ 1.5y 1.5¢{ 1,51 1.5{ 1.5

80  Ent. Bldg. Officer 1 11 3 3 3 3 3 3

81 Hospital Officer 1 2 11 4 3 3 3 3 3
82 Tower 1 1 111 3 3 3 3 3 3
SUBTOTALS 7 {14 {210.5131.5{28.5128.5028,5}30.5}30.5

*The twelve posts shown would require 58 positions to man the posts for
the .shifts and reliefs indicated per year.
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The post assignment plan should include all correctional
officer and supervisory posts as well as noncorrectional positions
which must be covered for more than one shift or must be provided
with relief for vacation, sick leave, and other absences. Examples
of such positions are: laundry supervisors, culinary supervisors,
’storekeepers, canﬁeen operators, sewage plant operators, and boiler
house stationary engineers. In many cases, correctional officers
and sergeants are assigned to fill in for the regular employees,
but some union contracts place restraints on this practice (e.g., a
requirement for compensation at the higher classification whenever
an officer performs the duty of a sergeant er more than one week
in a calendar year, or a requirement that employeeé he offered sucﬁ
assignments on a senidr{ty basis}. in medium to Targe prisons, the
captain will need an administrative lieutenant or sergeant to stay
on top of the post assignment plan and the record of assignments.

The relief schedule must be updated yearly to keep up with
actual use. For example, where sick leave was once only an average
of six days per year, it may now be twelve days. Thus, the 31.5 _
employées will require 365 days of relief for siﬁk leave alone.
When added to fhe relief requirements for Regular Days Off (RDO) and
holidays, an additional 26 officer positions will be required,
totaling approximately 58 positions.

The post assignment schedule probably also will require a new
column for relief for authorized absences for union business,

Whatever the manpower divisions are, they must be budgeted as shown
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or there will be a number of posts to be covered on an overtime basis.
As employee benefits are further expanded to include more vacation
days, election time off, time off for civil service examination and
appeals, time off for grievance hearings and appeals, and so on,

their replacement costs will increase proportionately.

IMPACT

Typical contract provisions will require a substantial increase
in timekeeping records. - In one state prison with less than 125 correc-
tional officers, one sergeant and one officer were required on a |
full-time basis to keep up the assignment plan, the seniority listing,
and timekeeping records. Before the terms of the contract went
into effect, one sergeant performed this job on a half-time basis.

One correctional sergeant should be able to handle all records and
timekeeping work required if provided with a trained back-up and if
the second and third shifts maintain good records for the shift
(about two hours', work per shift). More efficient methods of preparing
and keeping the ﬁany records required under collective bargaining are

needed.

Reference

1. American Correctional Association, Manual of Correctional
Standards (New York: ACA, 1962), p. 183.

Related lssues

~1.05 - Funding Contract Provisions

2.05 - Seniority Provisions for Job Assignment
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.12

ORGANIZATION FOR EMPLOYEE RELATIONS

Issue: To what extent does collective bargaining require organiza~-

tional and staffing modifications? Should prisons have

an employee relations staff?

PRINCIPLES FOR ADMINISTRATIVE ACTION

Once the state is committed to a course which will result in
collective bargaining for state employees, one ot more new positions
will be needed in departmental headquarters to provide expert central
staff services in this area. Industrial or employee relations
specialists usually are not available within the organization,
although the personnel officer or one of his assistants may have
previously performed some employee relations functions.

A position identified as ""employee relations advisor'' should

be assigned directly to the office of the commissioner of corrections,

where direct access to the commissioner is facilitated. The

classification level of this position should be approximately the
same as that of the departmental perspnnel officer.

The obvious alterpative is to place such a posifion in the
departmental personnel office and to draw on staff time of the
personnel office. The employee relations function thus is absorbed
as a subfunction of personnel administration and transactions at
the departmental level. Probably the reverse would be more appro-
priate, i.e., to create an office of employee relations and place

the personnel office within it.
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The structure of state-level employee relations in most states
is instructive in this regard. Almost invariably these functions
are performed by an office directly under the governor or an office
under the central department of administration (which would also
have a personnel office, a budget office, etc.). Personnel adminis-
tration is seen as a function discrete from employee relations.

An important consideration in establishing a departmental
employee relations office is the placement of the state director
of employee relations. Typical state organization for the adminis~
tration of employee relations is shown in Figure 4. This organiza-
tion is characterized by policy-responsive, high-level staffing with
short lines of communication, and parallel organization between
central staff and the operating agency for close coordination.

| Seldom, if ever, is the state employee relations director
ultimately placed under the state central personnel department,
although this may be the initial arrangement. For example, employee
relations in Wisconsin remained a personnel function until the
passage of the state enabling statute. The statute itself was
drafted by the personnel agency, and the author subsequently became
the first national president of the AFSCME. In California, a similar
transition is in progress with planning for collective bargaining
assigned to a staff group within the State Personnel Board. There
is, however, a labor relations advisor on the governor's staff.

Once collective bargaining has been instituted, the work of ;

the operating department staff consists of processing a relatively i
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FIGURE 4

TYP|CAL STATE ORGANIZATION
FOR EMPLOYEE RELAT!ONS ADMINISTRATION IN CORRECTIONS

PUBLIC EMPLOYEE
RELATIONS  jmoe o v omes s s st GOVERNOR e e e s o e o] C1VIL SERVICE

COMMISSION COMMISSION

_1/Ag‘

DIRECTOR OF , DIRECTOR OF
ADMINISTRATION CORRECTIONS
STATE EMPLOYEE EMPLOYEE
e i e o i e e o s e RELATIONS e s e s 4 s RELATIONS
OFFICE ADVISOR
STATE
PERSONNEL INFORMAT | ON
DEPARTMENT OFFICER
i
| POSITION DEPUTYFODRI RECTO
CLASSIFICATION ADMINISTRATI ON

] PAY PLAN

._7ﬁ- Denotes incomplete listing
of other agencies and offices
in the span-of-control PERSONNEL -

BUDGET b

ACCOUNTING |-

———  Line of command

Advisory or technical
supervision relationship DEPARTMENT
TRAINING
OFFICER
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high volume of grievance appeals, consulting with superintendents
and other field administrators on matters raised by step 2 review,
and considering employee grievances. Departmental staff also
conduct the staff analysis and prepare recommendations for the
commissioner's approval for step 3 reviews of grievance appeals,
consulting the staff of the state director of employee relations
as necessary. At step 4, as the grievance appeal goes to the
state employee relations office, corrections employee relations
staff often are‘consu1ted by the state office since these appeals
are considered there. Central staff of the department also are

responsible for providing continuous feedback on grievance resolu-

tions and procedural effects to the operating units of the department.

Institutional Organization

Most prisons lack the services of a full-time personne}
“icer; instead, a personnel office under a high-level clerk is

responsible for personnel transactions, employee benefit records
and transactions and, in many cases, review and consolidation of
timekeeping records. This office rarely can adequately handle
the new employee relations functions because staff skills are
not fully appropriate, and the added workload cannot be absorbed
unless a new position is created.

Many institutions place staff responsibility for employee
relations functions directly on a high-level executive of the

superintendent's staff--often the business manager, sometimes the
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assistant superintendent for operations (which includes custody
functions) and, less frequently, the training officer or the
executive assistant to the superintendent.

If a new position can be added to pfovide this service, it

probably would be best to expand the training officer position to

employee relations and training officer, reporting directly to the

superintendent, and to make the new position an assistant employee

relations and training officer, assigned primarily to the in-service

training function. This has the advantage of assuring adequate

training follow-up to the resolution of employee grievance problems.

Any individual to be assigned the duties of institutional
employee relations officer must have substantial training in the
job. An appropriate plan would be 3% to 5 days of training with a
group of designated institutional employee relations officers., |If
the peositions are Tilled on a full-time basis by assignment from
the custodial classes, they would merit the classification Tevel

of lieutenant in a series where this grade is a shift commander.

Personnel Administration Organizations

The functions of several agencies and commissions related to
state employee relations, civil service, and personnel administration
have become excessively overlapping as well as fragmented without
anhy discernible benefit to the state emplovee relations or personnel
system. While it is to be expected that in many discretionary

matters involving personnel actions there will be provisions for
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administrative as well as judicial appeal, it is typical to find two

or three administrative appeal routes. Intensive study will be

needed to resolve this problem in most states,

find

While the terminnlogy varies in minor ways, it is typical to

the following agencies performing the indicated functions:

Civil Service Commission (or Personnel Board): Conducts or
supervises recruitment and examination processes and certifies
lists of persons eligible for appointment to the various job
classifications. Provides the basis for employment status
(temporary, probationary, permanent) and receives and acts

on employee appeals regarding status issues. Also hears
employee appeals on job classifications and disciplinary
actions. Some commissions will also assume most of the
functions indicated below for the personnel department.

Personnel Department: Often an office or division of a
department of administration and finance. Has responsibility
for approving the duties of and classifying positions.
Administers the pav plan and conducts periodic studies to
keep the plan current by preparing modifications for approval
by the legislature. Conducts administrative review hearings
on complaints regarding the classification plan, position
allocation and staff decisions relating to salary step
assignments, transfer rights, and reimbursement for reloca-
tions. Usually, there is no provision for higher considera-
tion of appeals denied by this office,

Appointment Secretary, Governor's Office: Usually concerned
only with assistance to the governor in filling positions
which are exempt from civil service. As such, no overlap

is involved. Some offices, however, acquire functions
involving investigation of employees and participation in
some other policy-level activities of the personnel depart~-
ment or office of employee relations.

0ffice of Employee Relations (Director of): This office either
reports to the governor or to the director of administration.
The director of employee relations is responsible for arranging
the bargaining units (subject to Public Employee Relations
Commission approval), conducting elections, negotiating and
renegotiating contracts, interpreting the provisions of con-
tracts to state agencies, and conducting steps 4 and 5 of
grievance or impasse procedures (appeals from the decisions

of department heads [step 3] and use of fact-finding or
arbitration procedures required by contract for resolving
impasses). Represents the executive branch in presenting
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matters before the Pubilic Employee Relations Commission (Labor
Relations Board). Usually this office is the top advisor to
the governor and represents him in dealing with department
heads and union leaders in such matters.

Public Employee Relations Commission (PERC): Reviews and makes
final determination on suitability of bargaining units, certifies
elections, maintains lists of fact-finders, negotiators,
arbitrators, and mediators for selection by union and management
in impasse resolutions. Reviews legal issues involved in
interpretation of the collective bargaining act and complaints

of unfair labor practices by management or unions. ‘

in addition, there may be a state training officer or division,
an association or committee of departmental personnel officers, and
another association for empioyee relations officers.

Because the basic personnel functions already exist, it is
typical to find departmental employee relations added to the activities
of the departmental personnel office. Some personnel officers are
competent to direct the emgioyee relations function. However,
involving both the personnel office and the training office in the
employee relations function is more logical and mirrors the general

practice in private industry.

IMPACT

The organizational solution to staffing departmental and
operating units for new employee functibns will affect the quality
of these services. High-Tevel placement of these new functions
assures access to top executive decision-makers and more effective
relations with union local and state officials, as well as with
the staté office of employee relations.

Table 11 {ists the sixteen research states and the administrative

agency for state employee relations applicable to each.
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TABLE 11

ADMINISTERING AGENCY FOR STATE EMPLOYEE LABOR RELATIONS

California
Connecticut
Florida
I1linois
Indiana
Louisiana
Massachusetts
Michigan

New Jersey
New York
Ohio

Oregon
Pennsylvania
Rhode island
Washington

Wisconsin

*In Indiana the Education Employment Relations Board is designated

Governor's Office of Employer-Employee Relations
State Board of Labor Relations

Public Employees Relations Commission
Office of Collective Bargaining
Education Employment Relations Board*
No specific administ}ative agency
Labor Relations Commission

Department of Civil Service

Public Efployment Relations Commission
Public Employment Relations Board

No specific administrative agency
Employment Relations Board

Labor Relations Board

State Labor Relations Board

State Personnel Beard

Employment Relations Commission

to administer the Indiana Public Employee Labor Relations Act.
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Related |ssues

1.06 - Contract Administration

1.09 - Civil Service Interrelationships
1.13 ? Management Rights

2.01 - Grievance Procedures, Steps 1-3
2.02 - Grievance Procedures, Steps L and 5
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1.13 MANAGEMENT RIGHTS

Issue: What are management rights under collective bargaining?

How can they be protected from erosion through the bargain-

ing, gvievance, and impasse resolution procedures?

PRINCIPLES FOR ADMINISTRATIVE ACTION

While some enabling legislation specifically restricts certain
management rights, a survey of nineteen state statutes revealed
that sixteen had no }imitations on the scope of bargaining. The
exclusions expressed were concerned with protection of certain
aspects of the civil service system.1

The issue is somewhat controversial, but the consensus seems
to be that collective bargaining begins with management possessing
all rights (except as restricted by other statutes, such askcivi]
service restrictions on employee selection and discharge), and
that the bargaining process proceeds to develop other restiictions
on management rights by conferring certain rights on employees.

Some -additional restrictions on the scope of bargaining are
needed in state corrections, especially with respect to bargaining
which affects the rights of prisoners. Such provisions could be
stated as management's a priori position at the bargaining taEIe
with employee unions.

A basic éoncern is the extent to which management allocates

employee rights excessively. The fact that state management may
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be unduly generous at the bargaining table may be explained in three

ways:

1. Management probably also will benefit from the improved
economic benefits provided employees.

2. Management obtains a political gain--the protection of
their own jobs-=-which sometimes has a higher priority
because it is more immediate than the manager's long-
range interests in effective public administration.

3. Public sector management has long been conditioned to
assume that where their actions are reviewable by the
legislature, they can expect a critical and conservative
analysis of the issues. Thus, management responsibility
is "absolved'" because it is shifted to the legislature
through its approval of the contract (whether pro forma
or not).

The checks and balances on allocation of rights actually are
uncertain. Legislative review of state-union contracts is limited,
especially as compared to the raviews most new benefit items would
receive if submitted as part of a separate legislative bill to
increase employee benefits.  Such a bill usually would pass through
at least two committees, civil service and finance in each house.

In contrast, union contracts generally are reviewed by a legislative
commi ttee on state labor relations, the membership of which is
predictably loyal to the union and its causes. As a result, problems
involving reduced management rights and increased employee rights

are not subject to very rigorous scrutiny.

Standard Provisions in Union Contracts

The union contract usually contains a declaratory statement
on management rights. For example, ‘the Wisconsin contract with

AFSCME provides:
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Management Rights

It is understood and agreed by the parties that
Management possesses the sole right to operate its
agencies so as to carry out the statutory mandate
and goals assigned to the agencies and that all manage-
ment rights repose in management; however, such
rights must be exercised consistently with the other
provisions of this Agreement. Management rights
include:

1. To utilize personnel, methods, and means in the
most appropriate and efficient manner possible as
determined by management;

2. To manage and direct the employees of the various
agencies;

3. To transfer, assign or retain employees in
positions within the agency;

k., To suspend, demote, discharge or take other
appropriate disciplinary action against employees
for just cause;

5. To determine the size and composition of the
work force and to lay off employees in the event
of lack of work or funds or other condjtions where
management believes that continpuation of such work
would be irefficient or nonproductive.

6. To determine the mission of the agency and the
methods and means necessary to fulfill that mission
including the contracting out for or the transfer,
alteration, curtailment or discontinuance of any
goals or services. However, the provisions of this
Article shall not be used for the purpose of under-
mining the Union or discriminating against any of
its members.

It is agreed by the parties that none of the
management rights noted above or any other management
rights shall be subjects of bargaining during the
term of this Agreement. Additionally, it is recog-
rized by the parties that the Employey is prohibited
from bargaining on the policies, practices and
procedures of the civil service merit system relating
to:

1. Original appointments and promotions specifically
including recruitment, examination, certification,
appointments, and policies with respect. to
probationary periods.
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2. The job evaluation system specifically including
position classificiation, position qualification
standards, establishment and abolition of classifica-
tions, assignment and reassignment of classifications
to salary ranges, and allocation and reallocation of
positions to classification, and the determination of
an incumbent's status resulting from position
reallocation.

IMPACT

The impact of certain collective bargaining agreements, such
as a reliance on seniority as the sole basis for job and shift
assignments, has had tHe effect of substantially reducing some of
the powers of management. The loss of power, or rights to manage,
obviously is related to the powers, rights, or benefits given to
employees through collective bargaining. Where the rights of these
two groups later collide, as in employee grievances, resolution
should be a matter for bilateral negotiation with impasses resolved
by neutral parties or committees.®

‘Fhe loss of management rights is particularly acute for
managers who cannot easily adapt to the participative management
style required of administrators in the collective bargaining con-
text. There also are many situations .in contract administration in
which the administrator is misadvised of his authority with respect
to specific provisions. In many cases, once a procedure is

modified in accordance with the employee-union interpretation,

i

*There is some doubt that state offices of employee relations
can or should be neutral since in most cases they represent the
governor's political interest in maintaining union support. However,
no viable alternative has. yet been developed.
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it may become a '‘right" if it can be considered past or cturrent
practics. To help avoid these situations, a statement of management

rights frequently is written into the union agreement. Such a state-

ment tends to reflect the validity of the reserved rights doctrine:

This doctrine states that in the first instance
(before collective bargaining), except as restricted by
law, management's authority is supreme in all matters
affecting the employment relationship. Collective bargain-
ing then introduces three broad restrictions on managerial
authority: first, is the negotiated written instrument;
second, is the employer's implied obligation to maintain
for the 1ife of the agreement those employee benefits of
long standing neither mentioned in written instrument nor
discussed in negotiations; and finally, there is the rule
of reasonableness whereby managerial action is subjected
to the threefold test that it is neither arbitrary, capri-
cious, nor discriminatory. . . . It must be stressed that
the doctrine of management-reserved rights is separate
and distinct from the management prerogative clauses
usually found in statutes, executive orders, and coliective
agreements. The prerogative clause does not confer on
management any reserved rights; such rights exist indepen-
dently and apart:from the bargaining contract.

Management rights thus are reduced in scope by agreements, court
orders, and legislation relating to the articulation of both employee
and prisoner rights. Implied but not usually stated is the fact that
whatever rights are accorded emp]oyeeé or prisoners, and at whatever
cost, management remains fully ac?ountable for the performance of the
corrections agency, regardless of the effect on these rights. The
correctional administrator can be required to deal with a difficult
situation resulting from the actions of the state negotiator, the
goverhor, or an aide.

There have been very few instances in which the correctiona¥ -
administrator actually has been denied his essential powers under

collective bargaining. However, most administrators do not make
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full use of the management rights and techn%ques avai}ab]e‘to them.
For example, in many correctional agencies under civil service
systems, discharge or demotion after the initial probationary period
is a rare event, except in cases of criminal behavior. Under unioﬁ
contracts, rates of disciplinary discharge or demotion have
diminished virtually to zero. Union contracts are almost universally
blamed by administrators for empioyee indifference or resistance to
management efforts to develop and maintain work standards and to
enforce them through disciplinary actions.

Union management meetings tend to slow down management
decision making, but they appear to offer advantages to management
in terms of (1) avoiding unnecesséry mistakes which union review
might reveal and (2) assuring empioyee acceptance, if not full

support, in implementation.

References

. Irving H. Sahghir, The Scope of Bargaining in Public Sector
Collective Bargaining (Albany: State University of New York,

1970), pp. 112-125.

2. P. Prasow et al., Scope of Bargaining in the Public Sector--
Concepts and Problems (Washington, D.C.: U.S. Dept. of Labor
Public Sector Labor Relations Information Exchange, 13972), p. 6.

3. See also '"Management Representation,' p. 264, (Issue 2.06).

Related lIssues

1.10. - Training in Employée Relations

1.14% - Union Activism in Correctional Program Policy
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UNION ACTIVISM IN CORRECTIONAL PROGRAM POLICY

Issue: Can union activism which goes against state and correctional

policy be restrained?

PRINCIPLES FOR ADMINISTRATIVE ACTION

Generally, it is not practical to restrict union interests. or
actions in any aspect of political, social, or economic policy.
With a few exceptions, the standards expected of public sector
employee unions should be no higher than those set for private
sector unions. |

Some protection for the state and for prisoners seems desirabie

in matters such as:

1. Releasing confidential case files on a prisoner, including,
but not limited to, medical records, social history, and
psychological evaluations, which could adversely affect
a prisoner's right to fair consideration by institution
administrators and parole boards; '

2. Agitating prisoners and disturbing the tranquility of the
prison by public complaint concerning prisoner behavior
and working conditions prior to exhaustion of administrative
remedies of the contract;

3. Presenting any official position of the union, as opposed
to the personal opinions of officers and members, on the
retention or selection of the state commissioner of
corrections or the prison superintendents,

Background of the Problem

Correctional employee organizations resort. to various tactics
to increase their bargaining power and achieve the demands of their

membership. These efforts are designed to influence not only the
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formal collective bargaining process and contractual agreements,
but also areas of administrative and legislative discretion not
formally negotiated at the bargaining table. Correctional employees
often feel the need to influence administrative and legislative
policy in areas outside the scope of the formal collective bargain-
ing process., |lssues not satisfactorily resolved at the collective
bargaining table also may become targets of employee organization
actions independent of the process and schedule of formal state
- employee collective bargaining.

In the private sector, there is a time of relative harmony
between the employer and employees during the effective period of
a negotiated agreement. This is not the case in the public sector,
where there is no moratorium on informal bargaining over employee
concerns. Efforts to achieve employee demands continue throughout
the period of contract administration as correctional employee
organizations engage in activities which increase the ability of
correctional employees to win their demands at the bargaining table
and in the larger political arena. These activities include lobbying,

publicity techniques, and legal actions.

Lobbying

Lobbying is not unique to employee organizations. State
governors and their agency directors actively. engage in ongoing
lobbying with state legislatures. Private individuals and organiza-

‘tions lobby with both the executive and legislative branches of
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government for policies and programs favorable to their interests.
Thus, it is not surprising that state employee organizations lobby
in behalf of their membership with the executive and legislative
branches.

Lobbying by employee organizations may be concerned with issues
which run. the gamut from employee salaries, the location of new
correctionat facilities, or the revision of the state's c¢riminal

code, to the development of collective bargaining legislation more

favorable to employee groups. Lobbying occurs prior to the implementa-

tion of state labor relations legislation as employee organizations
seek to influence the legislative outcome; it occurs during the
collective bargaining process in an attempt to exert pressure on

the state's labor relations negotiator and to ensure the legislative
funding of ‘contract provisions; and it occurs between collective
bargaining periods in an attempt to increase correctional officer
benefits and to achieve demands not won at the bargaining table.

In some instances, correctional administrators and employee
organization officials form a united front to lobby before the
executive and legislative branches for issues of joint concern,
including increased cofrectional officer wages, early retirement
for correctional personnel, and increased institutional staffing.
However, correctional employee organizations and correctional
administrators also frequently lobby at cross-purposes. For
example, while a correctional administrator is lobbying for increased

community program funding, correctional employee organizations may
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be lobbying against céhmunity programs and for allocation of addi-
tional resources to institutional staffing and security programs.

The effectiveness of correctional employee organization lobby-
ing is increasing with the dramatic growth in membership of public
sector unions. Hundreds of thousands of state employees currently
are members of such organizations. The support of employee organiza-
tions and their membership for political candidates in terms of
votes, campaign workers, and campaign funds can affect the outcome
of elections. Not surprisingly, public employees are having an
increased impact on political processes in the nation.

An example of the political involvement of public sector unions

is reported in a July 1975 article in the Trenton Times which

publicized statements by employee cryanizations during stalled
wage negotiations. In this case, AFSCME vowed to use political
muscle to push for employment benefits for its membership.
New Jersey AFSCME Executive Director Al Wurf 'premised to make
public a 'legis]étive enemies list' and criticized [New Jersey
Governor] Byrne, who got $17,000 from AFSCME when he ran for
governor.'' The article also reported that the State Employees
Association coalition in New Jersey had decided to sef up a political
action committee and that the president of a Service Employees
International Union local declared "'if we have to, we're going to
elect our own governor.''!

Lobbying in the political sphere is a prevalent and effective

mechanism for both the achievement of employee organization objectives
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correctional‘emp]oyees' union,rNew York Governor Hogh L. Cérey
ordered that the Adirondack institut _on not be c]osed

Another. example of the use of thekpublic media by correctional
employee organizations occurred in December 1975 in New York City.
The Ieadershipkof the Correction Officers BenevolentrAssociation
announced at a news conference that-they had sent a telegram to
‘Governor'Carey indicating that the 1ates£>r}0t on Riker's Island
caused "millions of dollars in damages and placed the lives of five.
officers in dire jeopardy.'' Governor Carey Was~calied on to inves-
tigate the rfot and to provide guideiines. borrection Officers
Benevolent Association leaders indicated to the news media that
"our men wii} not risk their lives in a crimihal justiee system
thai‘is all too ouickkto make)e correction officer e:viotimfand
let the inmate go unpunlshed 1 The union leaders went on to advocate
the need for a departmenta] pollcy of nonnegotlatlon with inmates
dqung avr1ot sutuatlon.

~ Along with press conferences, correctional employee organiza-

tions frequently use attention-getting procedures'such as ‘picketing

end'marches to in rease pub]nc awareness of thenr concerns. In
‘1973, the wives of’Massachusetts' cOrrectional'offi&ers~marched on
4the governor s offlce to protest the alleged]y dangerous conditions
’under whlch thelr husbands worked Such a march is deS|gned both
to achieve |ncreased media coverage and publlc support of the
correctlonal empioyees‘ demands and to exert polltlcal pressure g

'on e]ected and: apponnted offICIals
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Clearly the use of the media to influence public opinion is
not unique to correctional employee organizations. Correctional
adminjstrators, state labor relations officials, and other appointed
and elected governmehta] personnel routinely use the public media
to present their programs and policies and to solicit public support.
It is only natural that correctional employee organizations also
should turn to the media in an attempt to obtain their demands.
In the 1970s, press conférences by prison employees and their
rebresentatives are the rule rather than the exception, and the
process has becdme an ihtegral part of the environment of correc-

tional employee labor relations.

Legal Actions

One of the more significant developments affecting corrections
in the 1970s is the increased use of municipal, state, and federal
courts by correctional employee organizations. The following

examples are representative of such legal actions.

In New York City in 1975, the Correction Officers
Benevolent Association sought a preliminary injunction
in the New York State Supreme Court to prevent the city
from firing 300 correctional officers. At a press conference
discussing the suit, the president of the Correction
Officers Benevolent Association indicated that New York
City's financial crisis "will be replaced with a security
crisis in the institutions which will inevitably cost the
city money, property, and even lives' if more correctional
officers were not hired.

In New York State in 1975, AFSCME Council 82, repre-
senting correctional officers, authorized its legal counsel,
under the Freedom of Information Act, to seek from ths
Department of Correctional Services information sn:
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the number of correctional officers who had been injured
since the Attica riot in 1971; the number of inmates
who had been injured by other inmates; the number of
critical posts, such as wall towers, that were being -
closed as a result of budget cuts; the number of riots
that had taken place since Attica; the number of escapes;
a copy of the departmental budget; and salaries and fringe
benefits of the administrators. : The union planned to use
this information to sue the Department of Correctional
Services to upgrade the state's correctional system.
Citing the $6.5 million paid out by the Department of
Correctional Services in forced overtime in the last
fiscal year as representing the need for 600 additional
officers in the system, AFSCME Council 82 !'lashed out
at policies leading to’ dangerous deterioration of morale
and dtsc;pllne in the state's 'prison setup" and asked
its. local union officials to get documented proof of
such po]lCles to be used 7 @ Tawsuit agalnst the
‘department Sk

The orgaﬁizatidn of ﬁorfactiona] personnel into‘unions and
ESSOCiationS‘haS enabled th%xaccumulatlog of funds to sustain
'grbup énd ihdividué] legal actions. Prior tO'the 19705,‘indi-
V|dua1 or collectlve sults by correct-ona1 personnel against a
'department of correctlons were virtually non=x:stent. The
prallferaﬁ;qn of suits by correctional emp10y¢¢s against their
gmpioyees is but another réflectjon‘of the chénged”admfﬁ?strative~’
feanfonﬁent in correctionﬁ. Legal ac£i9n§ by‘cqrrectional émp]oyee:
jorganfzations are used not only to fhf{ueﬁéé cérreCtidnal condi -
;

”rtIOHS and pol|c1es, but to also assnst membershlp in dlsc1pl|nary

- hearlngs, to argue agaxnst court” anunctlons prohlbltung correc—

tlonal employee JOb actlons, and to flght sunts brought by inmates"

u7‘,,aga|nst correctlonal personwe]
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I MPACT

Correctional administrators around the country have been

disturbed by union political activism in which the fgllowing has

occurred:

Correctional unions in Washington, D.C., called for the
administrative transfer of the prisons from the juris-
diction of the city to the Federal Bureau of Prisons.

In several states, correctional unions have opposed
correctional halfway house programs on the basis of
exaggerated charges of community .risi, when their real
concerns were with the potential loss of jobs in prisons.

In several states, correctional unions have opposed
legislation supporting sentence reductions, increased
parole eligibility, and work release programs. Their
opposition was phrased in terms of community risk, but
it was clear that protection of prison jobs was the
real concern.

Correctional unions have opposed the recognition of
prisoner unions (e.g., in Massachusetts and California).

Correctional unions have consistently opposed contracting
out to the private sector the operation of correctional
functions such as food service, laundry, halfway house
operation, and prison industry operations.

For the most part, union self-interest in the political issue

was clear to the responsible decision-makers--in most. cases, the

legislature. That these issues could be threatening to the

security of many employees ‘and their unions is a fact which should

be known to those who must pass on such policies.:

Exactly how such matters may be dealt with different]y is

unclear.

taf unfai

Could some be covered under specific grounds for a charge

r labor practices since meet-and-confer procedures have not
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8. _82 Revnew ‘pp. 1-2.

been used and the organizational p]én for disputes has been bypassed?
Probably not.
There is no legal or ethical way ﬁhe state can muzzle its

employees on policy and political issueié whether they are organized

7or not. In many ways, the existence of émployee unions is advan-

-tageous to the ‘state since; in the event of false or slanderous

charges by union representatives, the union may be held accountable

by civil suit or unfair tabor practices.
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1.T5 OTHER MANAGEMENT-EMPLOYEE RELATIONS CONS!DERATIONS

Summary

.

Shouid collective bargaining in the public sector be patterned

after the private sector model?

Should state and local governments have service delivery options
or should all functions be carried out by union/civil sérvice

employees?

Is binding arbitration an appropriate mechanism for resolving

employer-employee impasses in the public sector?

How much should public managers know about union officials and

staff and their organization?

Can there be a code of ethics established to guide management

and union officials in their relationships?

Issues and Discussion

1. Should collective bargaining in the public sector be

patterned after the private sector model?

AFSCME President Jerry Wurf responds éffirmatively:

No pattern prevails among the 50 states and
80,000 local government units, but there is a single,
overriding theme: that public employees are nowhere the
equals of workers in private industry. They are second-
class citizens.” :

Commentary: Figure 5 would seem to raise some doubt that public

employees are '"'second-class citizens.' ' Since the base year of this
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FIGURE_5

- INGREASES lN,AVERAGE'ANNﬁAL EARNINGS QF PUBLIC EMPLOYEES
IN COMPARISON WITH OTHER ECONOMIC SECTORS, 1953-1973

(per full-time emplovee)
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comparison was 1953, some could argue that the inequity was so
great that it has taken government workers twenty years to close
the gap.‘ The figure reveals that in 1973 the average state‘and
local government worker received less than workers in mining,
contract construction; and manufacturing.

Jerry Wurf's affirmative answer regarding the private sector
mode} as a pattern for public sector labor relations merits further
discussion. |t would seem that if, in fact, the private sector
is or was a model for public sector employer-employee relations,
then most of the public sector problems associated with it would
not be present today,

Private sector unions are particularly active in one aspect
of enterprise: production costs. While employee wages, benefits,
and working conditions constitute signi.:..nt costs and major
production problems'for.cérﬁorate manag.ment, management functions
and powers. as a who]e’are hardly disturbed. Using domestic car

manufacturers as an example, while labor production cost elements

~‘become equalized, cost changes are shifted to consumer price

changes--limited to the degree that foreign c&r competition and
consumer resistance become marketing factors. ~

The corporate manager remains almost totally free from union
involvement .in product selection, product design and pricing,
ﬁarketing, new capacity production plans and decentralization, sub-

contracting, corporate organization (including the selection of

directors), capital expansion, and profit distribution.
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' Comparieon of the ptfvate sector mode] witn that of the public
sector teVeala that there have been many dnique features added,
such as the union's power to elect and to’direCtly influence the‘ j
Qovernment‘s offfcers. 1¥ these publie'sectotfelements exfsted in
“the private séttor, General Motors would be negotiating with the
| automobi]e uniens'on car design, safety features, advertising and
marketing plans,'sales prices, dealergeommissions, boh&ées, discounts,
rebates, and so on. In addition, the unibne would not only be
voting \ts stotk but they would be seek;ng proxies as well and
attemptlng to se]ect dlrectors name corporate offlcers, and‘deter—‘
- mine dividends. |
‘Accdrdingly, since the public secter model of emp]oyer—employee

relations is unlque how, then, could it be satd to be patterned
ZI

“after the prJvate model? It could be- arqued that the prlvate

‘model~has proved uns ultable for the publnc sector, that‘another

model already ex:sts, and that extensnve modlftcatlons Jn“it are
~,necessary in order’to achneWe more compatlbllwty Wlth American

‘sructure, and the public:

nagovernmental organxzatlon, po]ltlcal

: £ lnterest. '

Jerry’Wurf goes on to state:

v The absence of decent bargain|nq laws to cover .

:’relatlonshlps between governments and government

“employee unions frequenjly leads' to' an unhealthy:
~coziness: between publly/offlc1als and the leaders.

~_of those unions. . . i

7 Bigocity polntlcal mach!nes have sometimes drawn '

‘upon a power alliance between public officials and

. the unions that represent public workers. This.sort
o arrangement works: to ‘the detrnment ofx the vubllc
’?serVIces and the publlc lnterest. :
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Commentary: The “unhealthy” relationships observed by the MERIC

project team were found just as frequently in those jurisdictions
with comprehensive collective bargaining as in those without such
bargaining.

Wurf continues:

There is a critical need for developing a workable
body of law for assuring equitable Tabor-management
relations in the public services. The need is not
being met, and in my view cannot be met, by state and
local governments.?®

Commentary: This should be a point for national convergence of
support.
2. . Should state and local governments have service delivery

options or should all functions be carried out by union/civil service
employees?

AFSCME President Jerry Wurf states:

Much more commonplace [than political patronagel]
in 1976 America, however, is a new kind of patronage--
a more subtle form of scratch-my~back government in
which whole service delivery programs are doled out
by contracts with private companies. Frequently those
companies have executives who are friendly to the
political leadership, but even when that isn't the

case the potential for corruption runs high. . . L

Commentary:  The potential for corruption runs high in both forms
_of program service delivery--that is, by contract and civil service/
union employees. The major question is whether the advantages of
flexibility and economy of service delivery contracts should be
ruled out for consideration in the public adencies.

Private sector contracts often make it possible to institute

almost immediately a program which could take years to establish




under direct governmeaka]'operation. Private sector contracts cén
be readily terminatea if the contractor's performance does not m%et
contractual terms. Y@t goVernment management must virtﬁalfy abamdon
the idea of closing doWﬁ a pogriy perfarming public agency's diréct
service program. Union contract$ seriously re§t;ict responses to
governmental policy and administrative failures. Direct govern=-
mental program costs are often significantly greater than those
costs under private sector contracts. |

s

3. 1Is binding arbitration an appropriate mechanism for
resolving employer-employee impasses in the puinc seCtor?

Wurf makes the following remarks:

Qur union has been suggesting for some time that
we favor the use of voluntary, binding arbitration in
employer-employee impassei-in the public sector. . . .

Recently, AFSCME endorsed compulsory binding
arbitration in public safety strikes. . . . It would
eliminate the danger that communities suffer from
the dijsruption of vital services-- . , .

The objective, obVIOUSly, of using a form of
arbitration to resolve impasses in the publzc sector
is to ward off strikes. The objective is to get thke
two parties to agree to voluntary binding-arbitration
before the strike is called, rather than after, when

¢ both parties may be in no mood to submit their mutual
problems to an outside third party. .

. The most intransigent opposntlon to blndzng
arbltratlon comes from managemert orgarlzatlons--

« » . These organizations have always had a morbid
fear of sharing responsibility with public employees.

 They have had an irrational dread of letting an
. lmpartya]<th|rd,party enter into labor relations and
“examine employer policies. They fear unreasonable~
ness more than they fear strlkes.
’ :’ qummbntéEX:~ Portnons of a statement b, Lharles C. Mulcahy and
kxf Dennls W. Rader are presented here:
o
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‘Binding arbitration can only work to the detri-~
ment of local government and the citizenry it must
serve. With this tool, unions would be able to
effectively hamstring the decision-making process
in local government; also, this would allow outside
third parties to establish the fiscal priorities in
the community. Binding arbitration moves beyond a
voluntary settlement and imposes awards on both
parties, witich are often not acceptable to either
side. Arbitration is a substitute not only for
strikes but also for the whole process of collective
bargaining and the management of local government.

Under binding arbitration, the arbitrator acts
as a third party neutral whose decision is final,
absolute, and unchallengeable in the courts. The
only positive result of arbitration is that it can
bring a temporary end to a specific dispute.

Whether it really works to solve the underlying
problems between the parties is another question.
The value of reaching a final decision must be
balanced with the price the local community pays
for such decisions through loss of control over
its own policy and fiscal priorities.

Some simplistic illusions have been built up
by proponents of binding arbitration, The procedure
is proposed as the final guarantee against all public
sector strikes. And yet, experience has shown that
unions have engaged in illegal strikes when dissatis- L :
fied with fact finders' recommendations and have L 7
demonstrated that they will strike when dissatisfied ¥
with arbitrators' decisions. (The Montreal police
strike of several years ago, for instance, took place
under Canada's binding arbitration law.) Most binding
arbitration Tegislation in the public sector covers e e
protective services personnel, and the relatively ST
few strikes in those occupations can be attributed g
as. much to a reluctance to endanger public support SR
as to any respect for arbitration awards. There '
is nc absolute guarantee against strikes, and
certainly binding arbitration has not demonstrated
its powers to eliminate all strike activities. . . .

.+ . How has the availability of arbitration
affected the actual negotiation process? The threat
of arbitration can result in a voluntary settlement,
but under those conditions negotiating becomes less
a means of resolving problems than of trying to
Jjockey for a settlement offer which would have been
acceptable had the issue come before an arbitrator.
Many contracts can be resolved by arbitration or
under the threat of arbitration, but the real test
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of the negotiating process is whether that process
resolves the problems of both parties. Arbitrated
contracts or contracts entered into under threat of
arbitration, to the extent that they are the result
of forced negotiations, will always be more difficult
to administer. Language interpretations will vary
between the parties and the parties will be tempted
to attain in grievance arbitration what was not
obtained through bargaining. .

The alternative of binding arbntrat:on is often
presented as being ''cleaner" and less complicated
than public employee strikes, It is argued that
arbitration leaves ho community scars or fesentment,
as strikes often do, and that the procedure is a
fair and equitable answer to labor peace in the
public sector. The values at stake, however, must
be carefully balanced. Arbitration provides a
short-run solution to long-run problems and
seriously threatens local government's flexibility
to govern itself. When a substantial portion of
local government expenditures and fiscal priorities
can be set by arbitrators rather than by the local
elected officials, local government becomes a mere
fagade of democracy. While in theory binding
arbitration appears to be fair and equitable, it
is a Trojan horse to a local government. Arbitra-
tion will supplant grass roots governmental decisions
and will stifle citizen participation in government.
Local government will be at the mercy of arbitrators
who usurp the responsibility of locally elected

officials in setting fiscal and governmental policies.®

T

L.  How much shouldnpub1ic managers know about union officials

and staff and their organizationt

Through access to public. records, union officials and staff
have full knowledge of the personalltles, admlnlstratlve styles,
'anq professional backgrounds of management as well as other
organizatfonal facts which are of benefit in negotiations. If it
cankbe found that a méhager has resigned under pressure from his
last two positidns, the reasons‘could be useful as Ievérage'in

sontested negotiations. His_re1atiogships with the governor, the
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governor's staff, and various legisliative committees also may yield
useful information which is not difficult to obtain.

Conversely, state negotiators and managers know very little
about the unions they work with, They have minimal or no knowledge
of the professional background of the union officials and staff,
how the union operates, how union staffs are organized, how much
they are paid, etc. They do not khow how the union spends the funds
received from its members. Questions fregquently on the mind of
the state manager are: 'How close is the union to certain key
elected officeholders? How much money and manpower did the union
invest in their campaign?' Managers sometimes have an exaggerated
fear that the union has bought nearly all of the key political
figures in the state when, in fact, there may be only a few who
have benefited simply from a labor election endorsement. It is
this '""not knowing" which may frequently lead to miscalculations
by management negotiators.,

Union members pay between $100 and $120 annually for dues; if
the union is national in scope, approximately 60 percent of this
amount will go to headquarters. . There usually is a similar split
on one~time initiation fees. In Pennsylvania where there are over
75,000 AFSCME members, this provides the state and regional offices
with an annual income of over $3 millioh a year, with the national

offices receiving over $5 million annually.*

*The state organization also serves the local government and
school district unions whose initiation fees and dues are in addition
to the amount indicated of the state government income.
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Independent unions and employeé assotiations usually receive
somghhat le;s than national unions.’ Although this incﬁme will
remain under local control, there are usually fees to a natioral
organizatfohffor information services and specialized assistance
when requested.

From this income, the state organizations provide union
representatives, offices, and meeting facilities, In addition,
various consultants and specialists are employed, or are available,
to advise on Tegal, actuarial, and related issues, e.g., health and
dental insurance and retirement.

National and inﬁgpendent unions are reluctant to provide any
details about their operations, declining to indicate the number
of staff employed or their categories and pay rates. Often, some
union employees are represanted by other unions, particularly
clerical employees who organize to protect their rights and to
receive more favorable compensation. For example, in San
Francisco, the clerical employees of the Office and Professional
Employees International Union, Locél 3, went on strike against the
Carpenters, Retail Clerké, Plumbers, Labdrers, and Operating
Engineers. The major issues were reported as being (1) a response
to what the clerks see as an attempt by employers to 1engthen their
32-hour, b-day workweek and (2) a pay increase of $.70 over their
current hourly rate of $6.00 (from $653.60 to $747.20 a month).”

National office functions and activities are less evident.

They are not subject to independent audit and public report;

s
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A major cost item for the national offices is the support of

organl%#ng staff in yet unorganxzed state and Iocal éovernment

‘

lt lS unknown how much and in what form po%ntlca] support is
provnded by state and natlonal funds; however, a portion of the

sum is in the form of direct campaign contributions. . -

5. .Can there be a code of sthics established to guide union
and management officials in their relationships?

Such a plan does not seem feasible, and not one has ever been
seriously presented. Public managers are held by union officials
to the highest ethics. When a union feels that it has been mislied
or deceived by a manager, the union may complain to his superior,
may treat him as persona non grata, and will seek to bypass him
because of the union's lack of confidence in his ability.

Management is sometimes misled by union officialé, occasionally
by their own naiveté. For example, in Pennsylvania in 1975,
general strike of prison workers was anticipated by the correc-
tional administrators. In a meeting with state union officials,
the state asked if the unjon would agree to allowing striking
employees in key positions to return to their jobs; these jobs
were designated as electrician, plumber, stationary engineer, switch-
board operator, hospital nurse, and culinary supervisor. The state
union officials agreed and the department continued with their
emergency operations plan as if these employees would be back at
work when called. However, the employees would not report back to

work during the strike. The decision was theirs to make voluntarily,

198




0

and .in some ;ases'the local gnign officers'simply”refusqd,to
conéider the question.

In this‘case; management was unaware of (1) how the union
«Operatég; (2) the powers of the,lqgal.offi;qrs and of members when

‘a strike is in progress; and (3) .the fact that a union state . o

~ official can provide approval only to the extent that objectiéns
would not be raised regarding employee and officer cooperation
with the prison administration.

There are some types of conduct by union and management which
could be ill-advised. At the extreme, they might be considered as
unfair fabor practices with appropriate presentation to the state

public employee relations commission:

1. Management should not openly or secretly attempt to
infiuence the employees' election of local officers,
or in a bargaining unit representational election.

2. Unions. should not openly or secretly influence the
selection (or tenure) of an appointive public
official with whom it will hegotiate.

3. Union financial or in?kfh&”contributions to campaigns
of elected officials and legislators should be publicly
reported by the unions (and by the recipient candidates).

Lk, Neither unions nor management should be permitted to
harrass the other in an attempt to achieve an advantage
in negotiations or an election. What constitutes
“'harrassment,' however, may be difficult to establish,
with the exception of the most blatant cases. Neverthe-
less, some attention could be given, with experience
in collective bargaining, to questions-such as normative

~and abnormal levels of grievance filings and rejections,
news leaks to the media, and lawsuits finitiated.
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Personal Self-lInterest Versus Professionalism

‘nghe pfob]em: Correctional officers, théugh?the}r union;
é?fempt to influence the development of public policy whi;h'serves
on]i;their self-interest (e.g., compensatioﬁ, benefits, tenure, |
job security). Employee organizations are neither professjonil
(where the individual's focus is on the overall mission and his
decisions often are unrelated to persoﬁal benefits or self-interest)
nor managerial (where the focus is on both the overall public mission
of the agency and the means for it; achievement and decisions
often involved Qith conflicting interests of employees in security
and rehabilitation functions and the interests of the prisoners).
Insistent demands by correctional officer unions, expressed
through political action, for more security resources to ameliorate

conditions which allegedly have resulted in prison violence and

other problems have the fal]owing effects:

1. ' Sometimes they are supportive of the management position
and thus are helpful.

2. More frequently, however, they represent a simplistic but
very expensive "solution' (e.g., more positions or more
restrictions on prisoner activities). The dilemma often
results in the administrator being forced to accept an
inappropriate solution because the issues have been
polarized. Opposition to staffing increases or new
restrictive policies is interpreted, therefore, as opposi-
tion to prison security, public safety, and the safety
of prison employees.

Few corrections commissioners have maintained their adminis-
trative integrity during such confrontations. |In justifying their

acceptance of an inappropriate solution, scime have reasoned:
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Hf ) héve to:écceptngoo morg torrectignal officer positipn;land
re&ucsvtheir work at the sameﬁtiﬁé (b? restricfing prisoner activities
and mqvemgnts), 1'T1 do go now while the Tséue is receiving so much
attention. Lafgr, I'11 be able to reprogram the fuﬁds or return a
savings in a future budget.'" This plan of action almost never

reaches the second stage, especially where union contraéts ekist

and job protection is-an important and grievable issue.

As a result, in many prisons around the couhtfy, thousands of
‘correctional cfficer positions afe established with little or no
‘justification for their existence. And each year correction depart-
ments submit budget requests for new positions~-accountants,
teachet's, records of?icers, dentists, nurses, plumbers, and so on--
which are deSperately:needed but seldom authorized. In one medium-
sized prison, fbr example, neafly 200 new correctional officer
posftfons were added in 1971 to relieve a serious problem of over-
cfoWding. Since that time, the overcrowding has been eliminated,
but the positions acduired for that specific purpose remain. Also,
kin 197h'af§er overcrowding had subsided, another prisoner disturbance
resulted in a corrective incfgase of 100 additional correctional
6fficers. The solution was approved, as. it often is, without
"consideration of the previous stafffng'increases, how the positions
were used, ‘or how the new positions would be used. In both cases
of'Staffing increase, the “hidden:agenda“ of the correctional
officers union was the‘éonverted use of many of these new positions
~t§ ffnaﬁce overtime compensation which ‘had not beénkcontrolled by

the prison management..
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CHAPTER 11

s ISSUES RELATING TO EMPLOYEE BENEFIT PROVISIONS

Cor;ectional administrators add their organiiations are ill
equfpped to perform the tasks for which théy are responsibie
undet the collective bargaining process. Quentin L. Kopp,
president of the $Sap Francisco Board of Supervisors, has observed
that "‘bargaining now has become a 'back room big labor versus
inexperien@ed politicians' where a chief;negotiator bargains behind
closed. doors. . it :

The burden of the overall process_i; not well demon;trated
or perceivéd‘frdm a review of the impact of each contracf‘prbvision.
Here, the whole is*certainly greater than the sum of its parts.
In order to be effective in the context of coliective bargaining,
correctional commissioners and prison superintendents not only
must be appropriately ski!léd, but also must have management
résoﬁrces to assist thém and to prevent their powers from being
,diminisﬁed. Whi-le the abilities of correctiﬁnal administrators
Vary Widély,'nowhere ére state cofrectional administratbrs provided
wfth adequate management support staff. Although this has always |
been a problem for administrators, it has been aggravated by the
introddction of<co]1ective bargaining for employees. Almost nothing
‘,kin the collective bargéining process really helps the administrator
to do his job‘better. Th; prisoners, who are the reason for the

existence of the correctional .system, are virtually left out--
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their interests are neglected and their welfare adversely affected
under the new system of setting priorities for the a]locétion of
existing and new fiscal resources.

Correétional administrators often are reduced to 'putting out
fires' or responding reactively to matters which others believe
need attention. There is too little time, few rewards, and many
risks for the aam?ﬁistrator who wog}d balance the needs of the
correcticnal system or the institutfon against the particular
needs of employees, plant, and prisoners;

Perhaps this accounts for the extraordinarily brief service
of state correctional administrators in the past decade. A review
of the issues in this chapter should help management to cope more
successfully with collective bargaining and, at the same time, to
exercise the full range of management responsibilities expected of
the administrator of any state agency. |f administrators can do
this,’they will also serve the jong-range interests of employees

and their unions.
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2.00  SALARIES

Issue: Does collective bargaining over salaries and wages result

in significant ‘improvements. in compensation for the correc-

tional classes?

PRINCIPLES FOR ADMINISTRATIVE ACTION

State salary-setting practices have been discussed in Issue 1;09,
Civil Service Interrelationships. Theupoiht emphasized was that
salary édmiﬁistration is based upon a pqsition classification plan
aﬁd that, because of the relationships’among the various classes,
any increase in the pay of a basic working class tends to disrupt
- the pay plan unléss re}ated classes are propqrtionately increased. -
Sé]aries of the bargaining unit members represent the single
most important item of négotfétfon in collecthe bargaining.
WHether or not salarféS'are within the scbpe of bargaining, the
unions will’devote considerable effort to Secuting, and obtaining

credit for, pay increases granted.

Pay Increases Through Non-Economic Settlements

Over the paSt'severgl years, inflation and’economic recession
have‘cadsed seriqusw§90b1ems inypﬁb]fc finénqe where revenues have
" fallen while e;séﬁaiture demands have increased. Under these
’éonditions; most of the sixteen states and the two local jurfs- f“'
‘dictions researched for this projéét had planned for minimal or

. no increases in employee pay, but in most cases ended up with
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nominal increases in the 3 to 5 percent range. |t is unknown‘
whether this would have happened without the vigorous polftiéal
involvemént'of employee unijons.

In a Feh states, however, the correctional officer unions
‘;btained pay increases solely for their members while other
employees were excluded. In these cases a 5 percent pay increase
was achieved through.a "mon-economic settlement.!

For example, in New Jersey, in lieu of a highly visible
econonic settlement which would have come under legislative and
public review, ; contract provision recently was entered into with
correctional officers which requived that they be paid time and
a half for an eighteen-minute shift overlap period. A shift overlap
is the additional time a correctional officer may be required to
stay on duty during a change of shifts. Correctional officers
can affect the amount of shift overlap time required, A shift of
correctional officers is hot officially relieved until every
prisoner has been counted. Miscounts can add to shift overlap
time. In New Jersey, this additional few minutes' work each day
paid at the overtime’rate resulted in an increase in correctionala
pay approximately equal to the employees' initial salary increase
demands. ‘However, the effective pay increase did not receive much
publicity, nor did it require direct legislative approval.

A similar situation in Pennsylvania produced the same results-~-

a ''non-economic settlement" of 5 percent over the general 3 percent

across-the-board increase approved for all employees.
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At issue here is the integrity of the collective bargaining
proCes;. Granting salary increase; bychang%ng avafk rule énd
"hiding'" increased salary expenditures within an increased overtime
account clearly subverts the system of checks and balances found
within most legal frameworks for pgblic sector cé]]eCt}jé bafgajnihg.4
Unfortunately, such administratiVe‘manipulation often is considered
good public sector management. in a political environment of
adversary relationships (not‘on1y among departments within the
executive branch, buﬁ also between the executive and legislative
branches), the pragmatic public manager often attempts to achieve
program and political goals by taking advantage of legal and adminis-
trative ]oopho]es. The apparent ascendancy of such an orientation

toward program implementation rather than integrity of process is

in need of searching review.

Direct and Indirect Compensation in New York City

The contract between the Correction O0fficers Benevolent

" Association and New York City offers some excellent examples of

"hidden" economic benefits. From a basic salary and fringe

benefit package won at the bargaining table, correctional officers

in New York City have achieved more than correctional employees in

any of the states researched. An executive of the Correction

Officers Benevolent Association indicated that the reason for their

. . : - ) . . ‘e
" success was that most of the benefits were not readily visible. -The

" October 1975 contract set the basi¢ correctional officer salary in
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New York City at $17,458 annually.! The contract called fof an
automatié'cost-of-living adjustment for each four-tenths of a point
increase in the U.S. Department of Labor's consumer price index for
urban wage earners and clerical workers.. In addition, for each
five Qears of service up to twenty years, correctional officers
receive longevity adjustments of $100 a year. They also receive
eleven paid holidays«innualiy; one personal leave day; unlimited
sick leave for the full period of any incapacity due to illness,
injury, or mental or physical defect, whether service connected or
not; four leave days with pay if there is a death in the family;

30 days annual paid military leave, if required; and, after three
yéars of service, 27 paid vacation days each year.

In addition, New York City provides a choice of fully paid
health and hospitalization insurance plans for each employee and a
security benefit fund of $400 per employee every year which is paid
to the Correction Officers Bénevolent Association (COBA). COBA,
using these funds, provides correctional officers with additional
benefits such as 1ife insurance, a dental plan, a prescription drug
plan, supplemental hospital emergency room benefits, and legal
services.

Along with these other benefits, New York City contributes to
a personal annuity fund for each correctional officer at a rate of
one dollar per day up to $261 every year. The annuity fund
contributions provide a lump-sum benefit to the correctional

officer in the event of termination of employment for any cause or

208




as an annuity'at retirement. ln.additién, at the time of the
research for this projecé, New Yérk,City was also picking up the
full share of employee contributions to the retirement fund.

In addition to thesé economic gains, New York City's correc-
tional officers have won other benefits at the bargainiﬁg table.
Duriné contract negotiations in the eaviy 1970s, the Correggion
Officers Benevolent Association demanded an 8%-hour work schedule
rather than an 8~hour shift. City police recently had negotiated
an 8%-hour shift at the bargaining table, and the correctional
officers' union had an agreement with the city that its members
would have parity’with police officers. The director of the New
York City Department of Corrections opposed an 8%-hour work shift,
indicating that it would result in a need for 6.25 percent more
personnel to cover the same number of job assignments. The correc-
tional bfficers insisted that New York City hdnor the parity agree-
ment. They recognized that 8%-hour shifts would result in an.extra
16 days off annually at the same salary. 1In addition, correctional
officers could chobse to work, at overtime pay, some or all of those
16 additional days off, thereby increasing their annual take-home
pay.. Mithout granting the Department of_Corréctions any budgetary
relief, the city agreed to the demands of COBA. The impact on the
operation of the New York City Department of Corrections was to
significantly increase overtime expenditures as management attempted

to retain previous staffing levels.
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New York State Pay Negotiations

The New York State Department of Correctional Services, recog-
nizing the serious consequences of the flight of senior correctional
personnel from inmate contact jobs, entered into a contract provision
with the correctional officers' representative which called for the

2 One recom-

bilateral development of a carecer development program.
mendation of the union membership on the lTabor-management committee
was that a differentiation should be made between correctional
officer jobs with inmate contact and those without such contact.

The unions frecommended that correctional officers working in non-
inmate~contact positions, such as the perimeter towers, should be
paid the current salary leve]s, while correctional officers working
in inmate contact positions should receive a one or two state pay
grade raise in compensation. Although such a plan might well
decrease the flight of personnel from inmate contact jobs, it
amounts to a significant pay increase for a majority of correctional.
officers and, in effect, raises the level of correctional officer
pay relative to other job titles within the state service."

The need for such an economic incentive to ensﬁre that sufficient
numbers of experienced, quaiified officers bid into inmate contact
positions has resulted from contract provisions allowing for job
bidding based on seniority. Under a non-seniority system for job
bidding where job assignments are made by correcticnal managers,
personnei can be placed in positions where their experience can be

most effectively used. :With both a seniority job-bidding system
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and an economic incentive program for inmate contact jobs, sqchkas
the dnion proposed'to New York State, correctional officers with
seniorifyvcan choése to work in the mqrekdemanding positions for

more pay. Since most correctional officer positions involve inmate
contact, the net result of these provisions would be to significantly

increase -the average correctional officer's pay.

Police - Correctional Officer Salary Parity

Over the past 25 years, correctional offi;er or prison guard
éésociations have nurtured the convicgicn that their work is similar
to that of the police. They ''police! the prison and}théy dealxwith
more criminals in a day than mostfcity police do in a year or ﬁore.'

‘While rarely’sworn beace officers, they usually have the powers of
peace officers in the pursuit and apprehension of escaped prfsoners.

“Althbugh théy do not carry weapohé in the prison, ex;ept in the

gun tower or gun walk posts, many‘if not most feel justified in
carrying side arms in their offééﬁty hours, as do the police.> In
the past, correctional management has never officially recognized
such a need and has Had only limited success in discouraging tﬁe
practice.*

The significance of carrying side‘arms for correctional officers

Q&is at Teast partly a justification of:sa?afy barity Qi;h‘ioca] and

state poli¢e. Such parity actually ?sfobtained only:rarely;

: #In New York C?ty, however, the City Counciiﬂﬁas authorized
the possession and carrying of firearms by city correctional officers.
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New York City .is onegexample. In Massachusetts, due to @o]itical
pressuie on fﬁe legisiéﬁure eXpért1y applied by the state correc-
tional officer unions, pay increases have bees granted which make
correctional officer salaries very close to those of police in the
state and urban areas, above those in many smaller cities, and higher
than correctional counselors and psychologists (who must have
college degrees, plus graduate education and prior work experience).
There are many methods by which personnel classification tech~
nicians can evaluate different classes which are unique to public
service in terms of relative "worth." The usual method is factor
analysis, whereby common aspects of two classes are systematically

compared, for example, in terms of:

e Degree of independent . action;

e Degree of skill required to carry out typical duties;
e The consequences of error or mistakes;

e The likelihood of errors;

-

e Public contact reponsibility (in representing the
employing agency to the public);

e Education and training required to exercise the most
difficult tasks.

Evaluations, which are expressed on a scale of, for example,
1 to 5 {1« st to highest), are made by neutral persons who are
informed of the essential aspects of both jobs. The results are
invariably that city police officer work is considerably more
responsible and difficult than prison correctional officer work.

(Factor analysis also finds the work of the fire department hoseman
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less responsible and difficult thanlt%ét of police officer, yet

salary parity is almost univérsaI because a political solution

e -

generally is imposed.)

fhe dilemma, therefore, is fhat the typical state correctional
administrator appreciates the need for a state salary which attracts:
and retains competent correctional officers, This usually. is some-
what more than is now paid. There is a type of marketplace factor
at work here, too. At the pofnt‘of‘recfuitment, firemen, patrolmen,
and correcfiona] officers ére'nearly equal in general qﬁalﬁ%iqations.
: The group that is paying the most fsﬂlikafy to get the pick of the
aVaiiab]e~poo] of recruits. |

The administrator also is appfehensivelabout the impéct of the
'déve]opment of a police officer role model in the prisons. The
‘need for security already has forced prisons to adopt many of the
charactéristics of a "police state''; and reforms generally have been
d{rected'toward‘changing:that imagef Efforts have beenh made to
operate and tb modi fy tﬁe role of the correctionalvofficer by
increasing his lnvolvement/as a counaeior or supervisot of prisoners.

Acknowledging the snmllarltles between correctional officers and

polucg‘may,tend to work,agalnst such reforms.

‘Career Income Concept~
] 3;, ‘

ThlS approach is both the most 1ogrcal ‘and the most dnffrcu]t

means of establlsh&ng lang-term comparlsons between unque publlc

et
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service positions and private sector counterparts. From the union's
perspective, it provides the broadest latitude for negotiation.
Basically, the idea is to estimate the earnings in the private

sector which a person entering state work would have achieved over

five, ten, and fifteen years. An analysis of the desirable type

of recent recruit (e.g., a correctional officer) might include

high school graduation; 1.Q. in the 100-110 range; a vocational
aﬁfitude (using a st;ndardized test) indicating strong interests

in sales, mechanical serwvice industries, and public service; a
mildly extrdvertéd personality; and moderately conservative life
goals. (Of course, many other factors can and should be included.)
Private sector occubationa] groups then are searched for at least
several individuals who compare closely with the profile developed.
They must be of substantial numbers in each group and be drawn from
numerous employers, With a reasonabie match, on a confidential
basis, actual salaries are tabulated by fhe number of years worked.
Thus, an inter-quartile range of rates and the median rate are

determined from the grouped data for each five years of service:

includes all with 4-6 years of experience

]

o 5 years
@ 10vyears - includes all with 9-11 years of experience

® I5years - includes all with 14-16 years of experience

The data can then be established as the salary rates (range)

for a correctional officer where:
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1. The 5-year range matched with the nearest state salary

| range; ‘ ' :

2. The 10-year range matched with the state range for the

% senior correctional officer class, if there is one.

Otherwise, both the 5- and 10-year rates must be merged
to apply to the base class;

3. The 15~year range is matched with the state range for
correctional sergeant or,. in some cases, lieutenant.

Once established, the rates are adjusted annually by the percent-
ageyiﬁtrease in a stable behchmark, Such as the annual earnings Qf
factory workers as reported’by the Bureau of Labor Statistics.

Many years ago, this technique was used to derive police officér
ksa!aries in Los Angeles. It is liké]y to be used much more exten-

sively in the future.

Other Salary CompaFison'Bases

“In public service work, productivity rarely is a factor in

calculating compensation. In correctional work, for example, there

are oh}y a fgw activitiesvsuséeptibie to such'ﬁeasurement

(e;gQ, Cuifnary, léundry, and prison industrieS); wfth others,

such as security and'coungeling, the activity itself rather than‘

its product is alL'that can, be measured; in-counseling and basework,
oné of the few. ways fn+which a‘position can be inereased in value

is~to‘reduce‘thg'size of the caseload--thus reducing the amount of

work--so that the caseworker can perform more in—dépth, professional .

T.Casewokkkmqre frequently and with fewer clients.

' Corfectional officer pay increases over the-past 50 years have

(5

been'%iéd primafily to the shift.in job content-~from "'orison guard'
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to ''‘correctional officer’ as prison management has sought to

upgrade the qualifications.of the correctional officer to permit

*" broader, more constructive use of this class in prisoner supervision

fo
)

 and counseling. During this period, inéreases were quite substan- ‘
tial but seldom produced a significant change in the educational
and intellectual capacities of correctional officer recruits.
Significant exceptions occurred in the late 1930s and in the early
1970s in certain areas where high unemployment levels brought an

influx of college graduates to some prisons.

In 1941 Kenyon Scudder opened the California Institution for

Men at Chino, near Los Angeles, with an extraordinary group of
correctional officers who, within ten to fifteen vears, were the
core of the reformed and revitalized Califofnia Department of
Corrections. SL@ilariy, the high unempioyment rate in the Boston
area in 1972-73 attracted substantial numbers of college graduates
into the Massachusetts Deparément of Correction. In this case,
’howevér, poor management and powerful unions in the prisons soon
discouraged most of the new correctional officer recruits who left

as fast as they came in and had no discernible impact on the service,

Multi-tiered Bargaining

The concept of multi-tiered bargaining was presented in
Chapter | (lssue 1.02, Collective Bargaining Negotiations). In
direct salary negotiations at the bargaining table, correctional

unions will present various supporting data, particularly those
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which will justify the largest increase. Such data normally

include:

» Other state/c1ty comparisons, eIlmlnatlng jurisdictions
with lower salaries; ,

e Salary comparlson with cost*of ]lVlng changes;

@ Various data :ndrcattng a loss of ground in comparison

~ with other noncorrectlonal classes (e.g., 10ca| and
state police);

o Tabulations of prison disturbances, assaults on personnel,
etc., to demonstrate that the work has become more
hazardous and more difficult; ‘

@& Recapitulation of unusual working conditions, such as
shifts, weekends and holidays, overtime, ¢allbacks,

and shift overlaps, which individually or as a package
are deserving of a more generous pay allowance.

The state negotiator responds with data which tend to refute
the'union's claims.’ Concurrently, at a higher level, privaté union-
management discussions probably will be held to develop a compromise
solution involving a mutually acceptable across-the-board increase
with unionksupport ofohe financing p]an, Also, the governor'siw
staff and union officials may be meeting privately withbgeveral key
leéislators to obtain ﬁhéir support of compromises in both pay
in;reasés and revénue-raising‘plans. |

~VWhén‘akpéy inc}ease demand s finally ”woh“ at the bargaini@g
’ tab]e,erw,people there~-and none of the outside observ&r§~—wili
Aiy‘héve an& idea of how the‘negotfating impasse was broken. There is
Jittle to sugge§t that it might be different in better ecoﬁémic
ftjmés; eXCeét that tﬁe &ollar'range of négofiations could be |

fc0nsideréb1y higher;’“
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IMPACT

Correctional unions negotiate for many types of salary and

‘economic benefits. In cases where the economic gain is highly visible
and submitted as a package to the appropriate legisiative body, *
adverse operational effects on the correctionalbsystem are minimized.
Although indreésing expenditures on correctional personnel=-~the

majority of whom are correctional officers--tends to reduce the

state resources available for other correctional budgetary categories,
the decision-making ﬁrocess is basically governed by the chécks and
balances of the‘politica] system.

Nonetheless, economic settlements entered into by the executive
branch and approved by the legislative branch often are not clearly

understood by the public. For erample, an elected official may

\

announce that the state has firmly: rejected a séﬁény increase for
stéte{employees without drawing attention to the fact that one
component of the contract settlement was the state's assumption of
-employee contributions to a retirement plan. The assumption of
employee retirement contributions is ‘an indirect pay increase since
it reduces employee expenses and increases take-home pay; however,
‘it is less subject to public scrutiny and its full effect on tax
rates may not be felt for years.

Successful union lobbying for higher salaries for correctional
officers can be very trying for the correctional manager if
achieved results distort internal pay reiat?onships, make it diffi-
cult to attract workers in needed specia]tykclasses, and cause a
shift in prison climate to one of domination by a single employee

group.
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2.0 GRIEVANCE PROCEDURES, STEPS 1-3

'

Issue: From the administrator's perspective, what problems are

involved in the standard management-union grievance procedure?*

How could they be avoided?

PRINCIPLES FOR ADMINISTRATIVE ACTION

A1l managers and supervisors should fully understand the contract,
receive training in how to handle their responsibilities in making the
grievance procedures work, and know who and when to consult on inter-

preting the contract and departmental policy and how to recognize and

deal with matters of significant fiscal impact or precedent.
The grievance procedure is the heart of.the continuing management-
union relationship once negotiation of the contract has been concluded.
\'Whiie there are always some variations of the specific grievance

procedures from state to state, most are composed of five steps*¥

which, in corrections, are as follows:

Step 1 - ‘Immediate supervisor of grievant

Step 2 - Prison superintendent

*The discussion here is limited to grievance steps 1-3; steps
L and 5 are covered in Issue 2.02.

**%An exception can be found in the Wisconsin-AFSCME contract
which calls for four steps (compressing steps 2 and 3). There are
some advantages to a four-step plan since it is the predominant
practice of the unions to continue to appeal grievance rejections
at any level short of the last step. In a well-trained and ,
experienced organization, it would be unlikely that the department
head would want to negotiate a grievance since his policies in
most cases could have been considered at step 2.
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Step 3 - Corrections commissioner
Step 4 -~ State director of employee relations

Step 5 - Fact-finder, mediator or arbitrator

The Pennsylvania?AFSCME contract provides a straightforward
statement of grievance steps 1-3. The first section is extremely

useful in avoiding the problem of parallel appeal routes.

A Civil Service employe may process his grievance
through either the Civil Service appeal procedure or
the contract grievance procedure. |f an appeal is
filed under the Civil Service appeal procedure while
proceedings are taking place under the coitract
grievance procedure, then the contract grievance
procedure shall cease and shall not be permitted to
be reinstituted. If an appeal is filed under the
Civil Service appeal procedure, the employe shall
not be entitled to institute proceedings under the
contract grievance procedure, all rights to do so
being waived by the exercise of an option by the
employe to utilize the Civil Service procedure.

Any grievance or dispute which may arise concern-
ing the application, meaning or interpretation of this
Agreement shall be settled in the following manner:

Step 1. :The employe, either alone or acgcompanied
by the Union representative, or the Union where
entitled, shall present the grievance orally or
inwriting to his immediate supervisor within

12 days of the date of its occurrence; or when
the empleye knew oy by reasonable diligence
should have known of its occurrence. The super-
visor shall attempt to resolve the matter and
report his decision to the employe, orally or
inwriting, within seven days of "its presentation:

Step 1. ln the event the grleVance is not settled
at Step t, the appeal must be presented in writing
by the emp]oye or Union representative to the head
of his division, bureau, institution, or equivalent
organlzattonal unit within seven days after the
supervisor'!s response is due. The official
receiving the written appeal, or his designated

. representative, shall respond in writing to the

- employe and the Union representative within seven
_days after receipt of the appeal.

o
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Step,l!!1. An appeal from an unfavorable decision

at Step I shall be presented by the emplioye or

Union representative . . . within seven days after

the response from Step |l is due. The agency

head, labor relations coordinator or labor relations

officer shall respond in writing to the employe and

Union representative within seven days after receipt

of the appeal.? , ‘

Step 1

Normally, step 1| is handled as an oral communication and the
written process begins at step 2. 1t is difficult to determine

the extent to which step 1 is productive of grievance resclution.

Nonetheless, it is desirable that this step be undertaken in some
convenient manner--such as a note in the shift log--which could be
recapped monthly or quarterly for a captain's report to the superin-
tendent. In some cases, however, the supervisor may not even

recognize the employee's question as a grievance.

Step 2

Step 2 is formalized in writing and, in many cases, discussion
with the superintendent will invoive a union officer as well as
the employee. Some preliminary discussibns may be held with the
superintendent's representatives (such as the assistant superintendent-
operations, business manager, or personnel officer) before meeting
wifh the superintendent. The participation of these staff members
is useful to all concerned since it enables the supefintendent to

appreciate the relevant aspects of the issue before attempting to
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solve the problem. Frequently, staff reviews produce a recommenda-
tion for favorable resolution even before the superintenaeﬁt has
become involved. However, it is generally advisable thét an
‘officiai meeting with the superintendent take p]éce,SO that the
supsrintendent is personally aware of the grievance and can respond
‘directly to any diséatisfaction of the employee with the solution
offered.
At step 2, an employee relations officer may have called the
departmental specialist in this area for comment, information,
or counsel on the problem. While this contact may be perceived
as a prejudgment of the issue before it reaches the departméﬁ% head
at step 3, it may provide assurance to the superintendent regarding
-any precedent set for other institutions or other bargaining units.
The data collected in prisons on the disposition of step 2
grievances is inadequate in most states. One of the union techniques
for retaliation against an uncooperative management is to flood the
grievance system. This would, of course, be noticed without better
step 2 records and analysis. -On the other hand, areas of low employee
morale: and aggressive local officers may be pinpointed by inter-

institutional comparisons and trend analysis.

Meet~and-=Confer

“While meet-and-confer between management and union is not
- ‘ // i \ . .

usually described as a part of the gylevance‘procedure, it can be
used as a less formal process in grievance resolution. Under this

‘ System, with the agreement of local union officers, a regular
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{once or twiée monthly) meet-and-confer session of officers and
representatives and the superintendent's staff is held. (It may
Jtake the place of the superintendent's regular staff meeting for
that week.) Meeting and conferring on institutional affairs, plans,
and problems and general information-sharing can take place with
time allotted for presentation and brief discussion of step 2
grievances. Step 3 will remain to deal with appeals to step 2
decisions.

Many grievances can be resolved immediately through the meet-
and-confer process, while others will be reserved for further
staff review and disposed of at the nixt meeting or sooner. The
seven-day requirement for written response may net bs adhered to

under this arrangement, as long as unjon officers agree that this

procedural modification is in everyone's best interest. It is
advisable, however, to obtain agreement in writing on this procedural
modification after a month of trié] with this system.

Success in meet-and-confer and grievance resolution depends
upon developing cooperative and trusting relationships. Deceptions,
game-playing, procrastinat{gn, or promising more than can be delivered
on either side will seriously hamper resolution of problems. The

immediate solution is return to the formal procedure of the contract

and strictly adhere to the time schedule.

Step 3

Step 3 involves the commissioner or director of the corrections

office. While the appeal is to the department head, it is usually
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routed to the executlve who acts as the departmental darector of
employee relations. In this efflce, appeals are logged in and
then‘ass¥gned for review and recommendatxon. Tne seven-day time
schedu]e‘for response s elmost invariably met; when it is not,
the}emp!eyee, local union officers, and state/fegional union
officers are notlfled and the reasons for -delay as well as the
antncnpated completion date are spec:fled
In nearly all* cases, some addi tional |nf0rmatien on the appeal

is needed. The department emhloyee relations director or his
assistant may call the superintendent directly or his counterpart
on the superintendent's staff. Where there are substantial tech-
nibaf,concerns in step 3 (e.qg., the‘effect‘of a post assignment
or post order modification necessary to deal affirmatively with
the grievance issue), the‘departmenta] supefvisor ef‘institutional
or security operations may make the step 3 reQieW'and recommendation.
‘in other cases, the personnel offieer, accounting officer, or food
manager may be consultedt: If there are queetions~which need
c]arifieation from the emp]oyee, the best line of communication is
through the local pre5|dent or the officer who represented the
~fnr|evant HIS name W|]1 be on the appeal form, |

; The analysns,and reeommendatlon onfeach appeal is presented to
“the commissioneh A few may be approved immediately and a meetlng
thh the urion w1l] not be necessary Since there are likely to be
kmany that will be denied, union representatives and employees
hgeherallybafe scheddledffor meetingsrwith the cdmmissioner. Eeche
hcaseiie teken dp'in'turn. The dnionyis provided an opportunity

77
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to make a brief preséntation; the commissioner may ask a few
pertinent questions, and his decision announced before the next
case is taken up. . In a few cases, an additional perspective on
. the case may justify the commissioner's putting the case aside
for later decision.

The descriptionydf the relatively obvious nature of step 3
procedures is intended to highlight certain ritual aspects of the
process. It is important to perceive the need for visibility to
employees of the activities of Qnion elected officers and salaried
staff in the furtherance of employee interests and the defense of
negotiated contract provisions. Winning a.grievance issue is more
satisfying where there is some confrontation of management authority.

A case in point: In 1975 in New Jersey, the cottage supervisors
(female employees) and the correctional officers (male employees)
in the now-coed Women's Correctional Center grieved the inequity
of the women employees who performed identical tasks to those of
the maie employees but were paid two salary steps (10 percent) less.
The superfntendent forwarded the grievance, supporting it but
properly recognizing that relief required either classification
consolidation or a salary range change for the women's cottage
supervisor class--an action for the Civil Service Commission.. The
.commissioner agreed fully with the recommendation and was prepared
to submit the matter to the Civil Service Commission. ~As this was
a‘grievance, however, a copy went to the union president who discussed

‘the matter with the state employee relations director. His response




was to advise the commﬁssioner to‘hold up his'approval and submission
’tb the Civil Service Cémmission~sc that thevgrieQancé coU]d’be taken
‘up for tradipg“atvthe next'cqntractjbargaining session (over a year
in the future). When interviewed oniy,a few déys later, the |
commissicner waé in a quapdary; he faced loss of'confidgnce ;f'ﬁﬁa
empioyees involved for féilure to take prompt administrative action
in their behal¥, and thereby would let the upion receive cfedit for
getting the problem corrected. |

As grievance appea?ﬁfteps‘é and 5 are considered ‘in the following
issue, it méY be apprecgiked why such a high proportion of step 3

appeal rejections are Further appealed to the higher steps.

IMPACT

The fmpéct of the grievance system may be the formalization of
an adversary relationship betweenjmanagemfg;ﬂand employees. Such a
sfruggiekcan be distresa?hglto;fhg‘organ;zafion; fér the superin-
, téndent, it cén entaiI'?}gfééﬁidiVer§ion of his time. If the internal
kdiscip]iné(of ghe orgahizat};n breakgfdowh, the function of‘the |
prison‘i5~weak¢néd! 'Manipu1ative priébners engendér éuspiéfons and
antagonisms,:While other prisoners whovareTédVerSely affected by
chéngégvih staff attitudes and deméanor:pr minor changes in activity
,hand programs become more discontented an&’vu]nerable to ag}tation
,by;militant’prisoner,eiements;

O
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Reference

1. Agreement Between the Commonwealth of Pennsylvania and AFSCME,
AFL-C10, effective 1 July 1973 to 30 June 1976.

Related Issues

1.03 - Contract Evaluation

1.06 - Contract Administration

1.10 - Training in Employee Relations
1.13‘- Management Rights

2.02 - Grievance Procedures, Steps 4 and 5
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2,02 GRIEVANCE PROCEDURES, STEPS QVAND 5.

Issue: What determines how these appeal steps work out? What could

be done to reduce the operational impact of "poor! decisions

at these leve]é which are well beyond the control of the

corrections department?

PRINCIPLES FOR ADMINISTRATIVE ACTION

The contents of appeal steps 4t and 5 are represented by the

Pennsylvania~AFSCME contract provisions.

Step 1V. In the event the grievance has not been
satisfactorily resolved in Step {1, written appeal
may be made by the employe or Union representative
within seven days of the Step ll! decision to the
Secretary of Administration . . . and shall contain
a copy of the Step Il and Step 1] decisions. The
Secretary of Administration . . . or his designee,
shall issue a decision in writing to the Union
within 12 days after receipt of the appeal.

Step V.. An-appeal from an unfavorable decision at’
Step 1V may be initiated by the Union serving upon
the Employer a notice in writing of the intent to
proceed to arbitration within seven days after the
o response from Step 1V is due. .
%  The arbitrator is to be selacted by the parties
;o:ntly within seven days after the notice has been
given. If the parties fail to agrée on an arbitrator,
either party may request the Bureau of Mediation to
submit . a list of seven possible arbitrators.
-The parties shall within seven days of the receipt-
of said list meet for the purpose of selecting the
~arbitrator by alternately striking one name from the
list until one name remains. The Employer 'shall
strike the first name. ’
' Each case shall be considered on ltS merits and the
collective bargaining agreement shall constitute the
~basis upon which the decision shall be rendered. The

. decision at Steps 1, I, and |1l shall not be used as

“a precedent for any subsequent case:
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The arbitrator shall neither add to, subtract from,
nor modify the provisions of this Agreement. The
arbitrator shall confine himself to the precise.issue
submitted for arbitration and shall have no authority
to determine any other issues not so submitted to him.

The decision of the arbitrator shall be final and
binding on both parties, except where the decision
would require an enactment of legislation, in which
case it shall be binding only if such legislation is
enacted. The arbitrator shall be requested to issue
his decision within 30 days after the hearing or
receipt of the transcript of the hearing.

A1l of the time 1imits contained in this Section
may be extended by mutual agreement. The granting of
any extension at any step shall not be deemed to
establish precedence.

A1l fees and expenses of the arbitrator shall be
divided equally between the parties. Each party shall
bear the costs of preparing and presenting its own
case., Either party desiring a record of the proceedings
shall pay for the record and make a copy available
without charge to the arbitrator.

An employee shall be permitted to have a repre-
sentative of the Union present at each step of the
grievance procedure ‘up to and including Step I1V. . . .

The results of arbitration are binding and final on the parties
unless otherwise stipulated.

The ultimate problem in steps 4 and 5, where arbitration is
involved at sfep 5, 1s that major issues of correctional operational
policy or major expenditures could be at risk in the hands of an
arbitrator. The fact that the arbitrator is neutral may be dis-
quieting since it may be felt that only a person with correctional
administrative experience could appreciate the full consequences
of a finding against the state corrections department. Also, an
arbitrator's finding could involve an award of several million
dollars which could be paid only by new appropriations. Management

may feel that there are some issues too 'hot'' to arbitrate-~-
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as discovered by letting a grieyance go to arbitration which might
have been negotiated to an acceptable conc]ueion at an earlier stage.

Management should have the foresight to anticipate grievances
which, as a matter of rightskcenferred by contract and fhe written
grievance proeedﬁre, may not go to binding arbitration. These could
'heve been defined in enab]ing~1egislet?on by festricticns relating
to the scoﬁe of bargaining. This would add specificity to manage-
ment‘s'rights.‘ Such restrictions are found in both ]egis]ation
and in negotiated agreements. They refef to matters which (1) are
not subject to the grievance procedure; or (2) if grievable, are
appealable only to step 3; or (3) if grievable, are appealable only
to advisory fact~fihding or mediation services.

Examples of such:issues have been previousT& identified;

therefore, only a few need to be mentioned here:

o Matters involving prlsoners rights and existing programs
and schedules;

e Matters ianlving position classification and internal
pay evaluations of classes in series or closely related
classes; ~

° Matters.invoTving civil service discretion in recruitment,
examination, ¢ertifications and selections,; and civil
service tenure (not involving disciplinary action);

e Matters involving the deployment of personnel, such as.

the number of positions necessary ‘to perform prisoner
superv1510n functions.

While if would be fe]ative]y unusuél for any of these matters
:to arlse d:rect]y in prov:s:ons of the management unlon agreement
‘(to whlch a grlevance must bL related) there are many issues which

,lndlrectly involve such broader issues. The most common example
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is found in grievances regarding safe working conditions where it
is held that the work is unsafe unless certain changes are made.
The changes then could involve any or all of the previously listed
problem areas.

In some situations, after .initial consideration of a grievance
which is determined to be beyond the scope of the union contract,
management may‘conclude with union consent that it will be processed
through the grievance procedure to: (1) advisory fact-finding;

(2) an advisory arbitration panel; or (3) an arbitration panel whose
findings involving any increase in appropriations to the department
wij] be submitted to the legisiature and shall not be effective

without their enactments or appropriations.

Panels of Arbitration

A typical provision for panels is found in the Pennsylvania

enabling legislation:

(1) Each party shall select one member of the panel,
the two so selected shall choose the third member.

(2) If the members so selected are unable to agree

t upon the third member within ten days from the date of

their selection, the board shall submit the names of
seven persons, each party shall alternately strike one
name until one shall remain. The public employer shall
strike the first name. The person so remaining shall
be the third member and chairman.

Whenever a panel of arbitrators is hereafter
constituted pursuant to the provisions of . , . the
~YPublic Employee Relations Act,' the cost of the
arbitrator selected by each party shall be paid by
the respective party selecting the arbitrator. . . .
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Fact-finding

The most common alternative to’binding arbitrafidn is féct~
finding which may be accomplished through employment of one or a.
panel of three’fact—finders, és in an arbitration panel. Fact-

’finders are drawn by a procedure of management-union strike—ouf of

names from a list of qualified persons. In some cases, reputable

firms also may be listed.

The advantage of fact—finding is that, while not binding on
either pérty, the findings and recommendations will strengthen one
side of an impasse and weaken the other in futuré negotiations.

JThe results a]sovcan be of use in supporting the negotiations'

conclusions where legislation is required to implement the agreement.
Step 4

The above procedures'all develop outyof considerations at

step 4--the state office of employee relations. . Such sensitive

e T T T -
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cases as discussed above fortunately are not representative of most

cases which are appealed to thfs‘leve1h

Gehera]ly, all step 3jgrievancé appeals not approved will be
’appealed-to'steb 4; simiiariy, all step 4 appeals denied will be
réquestédvfok step 5. Each of the staff members of the state
, -ehployée fe]atibné office ﬁsdajly'wili have én,assignment,of two

~ or more bargaining units. Their reviews are not unlike those of the
I : : , ~

ST

: ;départment head's office at step-3, éxcept they will have less 7

orpmcTreT—oA)

detai]ed'knowledge of the correctional field and related professional




commi tments to the particular\mission of the agency. A good working
relatfonship between the state employee relations office and the
departmental employee relations office is desirable and natural,
considering the volume of appeals which will be handled in a year--
1,000 more or less in a medium-sized state such as Wisconsin.

On the other hand, the staff of the state employee relations
office seldom see their function as rubber-stamping departmental
decisions. They tend to rule;against the department in up to
25 percent‘of the cases. This is not so difficult, however, as long
as there is some informal communication between that office and
the department regarding which cases, if approved, could cause

management problems.

Departmental Appeals to Step 4 Decisions

There appear to be no procedures in effect which provide for an
appeal by the director of the operating department to the governor
on unacceptable decisions of the state employee relations director.
While it may be desirable to add a provision to permit such appeais,
there are risks involved since this also could facilitate appeals
by the unions to the governor. Unions, of course, already achieve
this by "end runs" around both the department head and the state

.director of employee relations. However, this is rare since end-
running grievance appeals tends. to waste the union's political
powers on issues which are less important than major new contract

provisions, including salary increases.
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Since g majority qf step 4 éppeals are rejected, the unions will
request step 5 resolutions which ustally involve binding arbitration.
vThié tends to create a large backiog of’;ases awaiting assignment to
arbitrators. It is generally to the union's advantage to clog the
arbitration system so that some pressure is b]aced on the operating
department to reopen or'bérgain for a compromise solution. The
alternative in this case wou]& be to have a basic brocedure'or
activity frozen in place, for all practicaf purposes, awaiting
disposition of the outstanding grievance. |

Managémgnt‘is fully -aware that the unions will not let all
cases go to arbitration. They‘know which cases they are likely to
lose and prefer to aveoid the union's share of the arbitrator's

“Zince some of these cases will be moot by the

fees and expenses. /'3

time they come up (because of separation or retirement of the
emp]oyee; for example), by waiting for arbitration assignment
~the union can reduce the number of cases in which it withdraws the

grievance, thus disappointing as few members as possible.

IMPACT

The‘grievance procedure comprises the principal activity of
‘the departﬁent of corrections in employee relations. Steps 4 and 5
can‘ﬁe‘affected vefy']ittle_by correctional adhinistratoré, except
by haViﬁg a skilled employée reiatfoné advisor on the commissioner's

stéff.
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These steps should not be taken lightly. Administrative

’

burdens and arbitration costs can be great, even without consider~-

ing the costs of unfavorable rulings at steps 4 and 5. The best

course of administrative action is to develop organization skills

in effective employee relations, and to maintain a flexible
position toward thé issues and people concerned with employee
representation.

The effectiveness of employee relations is measured neither
by the executive's popularity with the unions and members nor by
the number of successes and fai]ﬁres at the top steps of the
appeal route. A totally inappropriate grievance issue cculd be
presented in different forms, from different employees, and from
different institutions--and be rejected repeatedly és they should
be--yet the tenth or twentieth submission could get through and

become a celebrated, embarrassing, and unfortunate arbitrator's

award which the department will have to live with for years to come.

Related lIssues

1.02 - Collective Bargaining Negotiations

Q
o
1

Contract Administration
~1.12 - Organization for Employee Relations

1.13 = Management Rights

N

o

-t
t

Grievance Procedures, Steps 1-3
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2.03 OVERTIME AND SICK LEAVE

\ '\E\:\'g

Issue: ‘What can be done about the enormous increase in overtime

costs and use of sick leave after completion of collective

bargaining agreements?

PRINCIPLES FOR ADMINISTRATIVE ACTION

i

\\\\‘
The problem of excessive use of sick.}dave and overtime is

R . . ) ‘H 3 ‘ -
ialmost universal in correctional departments under collective

bargaining. Success in this very difficult area requires that both
detailed and summary statistics be collected on sick leave and
overtime hours. Such analyses should cover at léast the past
several years, or long enough to pick up the year preceding conclu-
sion of the first negotiated agreement. Totals should be displayed
by bargaining unif and by institution, as well as for nohunion
employees. |

In most cases, the administrative reseatrch designed to gain’
full perspective en the problem may require a special reporting
system to classify leaves and overtime in terms of the various
reasons for fheir use and to ahaiyze current mefhods for authorizing
and approving such'leaves and overtime charges. |

The experience of,many states indicates that causal factors
other thén‘new union contract provisions are involved. Overtime

and sick leave are treated together here because of the constant

f,ccrrelation in the ghse and fall of these two indicators. - In most

cases, new contracts have made little change in existing sick leave
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provisions, but have produced generous changes in both the compensa-
tion rate of overtime and in the basis for earning it. Thus,
contract provisions cannot account for the rise in use of sick
leave, and account for only sume of the rise in overtime.

The most common causal factor has been managerial and supervisory
laxity or misunderstanding of policy. This is evident from use
analyses which reveal nominal increases in some institutions and
enormous increases in others. A secondary cause often is a poorly
developed or implemented post assignment plan and post orders.

Other underlying causes are:

1. Retirement provisions where the rate is determined by
the amount of gross pay (overtime included) for the
last several years worked. Older officers nearing
retirement eligibility frequently transfer to
institutions and posts in which there is maximum
opportunity to earn overtime.

2. Other overtime incentives involve situations where
overtime is authorized after so many minutes of
work past the shift change. 'Since shift changes
typically occur after the prisoner count clears, the
smallest error in count reporting will delay leaving
the shift. Two or three recounts can result in an
hour of overtime for the entire shift.

3. Overtime incentive is found in systematic laxity in
performing basic security searches of prisoners and
their housing and work areas. As a result of aofficer
complaints about excessive contraband and weapons in
the prison, special search squads must be formed
periodically on an overtime basis.

L. A major reason for overtime is the need for coverage
of unfunded new programs. Such programs have included
extended family visiting, work furlough, and community
group participation in counseling, arts and crafts,

and education programs.
A
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5. ‘Sick leave availability js an incentive for employees
to accept more overtime ‘than they can handle.  Sick
leave is abused when it is used not for personal illness,
but to provide additional days off so that overtime
can be worked at premium pay rates. COne method of
curtailing this abuse would be to revise the contract -
provisions so that a sick leave day could riot be counted
as a day worked in computing the necessary-days or hours
required before reaching the overtime rate.

At one time, correcticnal administrators dealt with such

_problems directly. Under collective bargaining, the unions must

be consulted onzany~remedfa1_action. Their counter-suggestions
must %e considered, and the problem may also merit consultation
with the state director of employee re1ations‘§g idenfify‘possible
problems and fesponses in other dapaftménts.‘ G

- Because the amount.of’supp1ementa] earnings can be considerable
over a sustained period, corrective actipn may be bitterly resisted
by employees. ,Managemeht frustration can be avoided only by exten-
sive consultation before acting, supervisory training, and persis-

tence anévpattente in staying on top of the causes of the problem.

Background of the Problem

In fééepf yéérs, céh#ensatioﬁ policy Has dramaticaliy changéd
overtim;:bay,, SdmeYStaﬁes'(e.g.,‘lndiana) still observe the
Yno overtime' rule. '1f;bvertfme is w;fked for any reason, it is
tékenkoff ]ater.on-a,”compensatihg time' basis. However, in states
Q?th'ug}gh»cénffagés;,the tfend«fs téwa?d premium pay of time and
a'half‘for“wofkvoveriQOihours‘and/bn fhevSixtH day of a workweek.

In some cases, as in Pennsylvania, double time is paid for the
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seventh consecutive workday, Other variations provide time and

a half for work on a holiday plus time off at a later date,
compensation for ""standby time!' at home when alerted that an
emp]oyee‘may be needed for emergency ot relief work, and compensa-
tion at the level of any higher classification when the employee
is temporarily assigned to such work for more than ten days.

A Novembe 1975 memorandum of the New York State Department
of Correctiona: Services indicated that the most prominent adminis~
trative problem contributing to excessive overtime expenditures at
one of the department's facilities was the abuse of sick leave as
well as workmen's compensation leave. This abuse robbed the day-
to-day pool of available security staff. On the average, overtime
payments at this facility added $3,888 annually to the salary of
each correctional officer. This amounted to a 30 percent increase
in pay over the average annual salary of $12,850.

The premium pay for overtime has been a windfall for some
employees; The original principle for overtime pay was to discourage
"'sweatshop'' operators from working employees overtime (with pay)
without additional frihge Benefits and related overhead costs,
thereby avoiding the hiring of additional employees with additional
overhead costs. The overtime penalty was meant to discourage over-
time and encourage more employment. In public administration,
however, the agency can employ more persons than are budgeted by
the use of overtime. In most state government departments, exten=
sive use of overtime in this way would soon be dealt with by the

central finance agency, if not by the legislature. In prison
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administraticn, howevef, a legitimaté need for overtime to deal
with escapes ahd emergencies has long existed5 For years, many
states have had an expenditure category for overtime to handle
escapes and emergencies based on‘pgior years' experience. Once
administrative controls are relaxed and the premium pay rate is
added as an incentive to staff, the amount of overtime has tended
to increase at an astounding rate. |

Where it has been a Iong—stahding‘prattice to expect all
correctional officers on ground posts.to search prisoners, shops,
and work and housihg areas for contraband (weapons, drugs, money,
etc.), it is now more common under union¢contrécts for correctional
officers to have no time to perform this function during the regular
work shift. Instead, it is insisted that because thére is so much
contraband in thé%prfsoh, it must be seized by specfa}, pariodic

area searchés--sometimes covering the entire institution--by

special squads on an overtime basis.

| lf should be added that this is not always an abuse of employee
pressure or managemedt authority, since uﬁder conditions-of brison
overcrowding ﬁany'regu]ar job tasks are not done 6f are not done
well. Usually these conditions are not dealt WIth,affi}matIVely by
authorizjng temporéry‘staff increases; thus, the situation can get
out‘of'contro], providing‘cléar jﬁstification for assessing - a

continuing security problem as an emergency warranting increased

~overtime. This may also be extended to authorized posts often left

uncovered in previous times of temporary staff shortages.
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‘Nevertheless, a large proportion of overtime in 1975-76
pfobabiy was unnecessary. Its use also causes a sharp increase in
the amount of sick leave. Annual sick leave use in one prison
systeﬁ in 1965 was about six to seven days per year for male

employees and slightly higher for female employees. In 1975-76,

average sick leave use jumped to ten to twelve days for both men

~and women--about the same rate as it is earned. |In an institution

with 500 employees, this should increase th? budget by at least the
equivalent of 25 annual salaries. A simple frequency distribution

curve of sick leave use and overtime will go up and down--but

mostly up--together.

Non-economic Compensations

In 1975, several‘eastern states facing a general policy of
no-employee salary increases for the new fiscal year negotiated
some ''non-economic'' improvements for corrections. These }ﬁprove~
ments actually were camouflaged economic benefits. ' They included
an overtime allowance for shift overlap for correctional officers
and sergeants. The '"overlap' arises from the fact thét Zhlhours
is divided into three 8-hour shifts, and correctional offiéers
cannot leave fheir posts until rel ieved by‘the next shift. In
addition, the prison is not only large, but there are also'numérous

security points to slow an employee while coming in or going out.*

*This makes it very difficult to have a significant rollcall
lineup for the new shift, although it is done occasionally for
important announcements and critical information concerning
institutional security problems.
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A simple code of honor, “fhe Golden Rule,' apparently works to keep
the relieving officer from being late tprhis post; otherwise, the
pattern will continue and the officer to arrive late will, in furn,
be relieved late. It is typical for an officer relieved at 4:00 P.M.
'to be af his car for the trip home at 4:20 P.M. Recognizing 15 minufes
of thi$ time as overtime yields 22% minutes extra of straight time
daily, or 82.5 hours per year in a 220-day work year. If the
average correctional officer earns $13,000 fn base pay;'he will
receive an approxfﬁate-increaéekof $600 a year or approximately one
salary range step frgT#the Qvérlap provision. |

Commissioners and superintendents often are appalled at such
a development. In no case wherefén'bverlap provisidn hasﬂbeen
negofiated waé the‘comhissioner consulted. Once accomplished, the
| iine 6f new:negotiations Is’set‘énd the time cbhsidered as overlap
tends to be exténded.r It is sound and standard practice that no
 shift is feiieved until it‘compleks the prisoner count--which uSualTy
starts about 30 minuées pridr to shift change. VWithout iﬁcentive
and with a penafty of staying;éver'without pay until the count~v
clears, a délay,in count‘c]earing of a few timesiper week is
éonsideredvnbrma1. With the negative incentive; howéver,rcounts
Can bé’eXpécteayﬁd become much more difficuft'fo clear wiﬁhout
| o?e}fimé&*i ‘

=‘Additfonally; maﬁy,other employees. also have unique working

T

ditions. Farm supervisors, hog ranch operators, and culinary

g 5upervisor$ must]bé at work by 5:30 A.M. or earlier. The culinary



@

crew will have some relief by noon to supervise the supper meal,

but most culinary and farm crew employees wil]’be able to leave

by 3:00 P.M. These are merely examples of what most job classifica-
tion and salary-setting officials, as well as the employees

themselves, believed were accepted characteristics of the work.

IMPACT

The immediate impact of leave and overtime abuse is the curtail=-
ment of discretionary (lower priority) programs in order to finance
these new costs of operation. Failing to reallocate funds for this
purpose for whatever reason will require,supplementa[ funds--either
those available to the state director of finance or funds allocated
by the legislature by supplemental appropriation during the year or
deficiency funding at the end of the fiscal year.

in addition to the adverse impact on other desirable prison
programs, such abuses of overtime and leave nurture discontent
among employees without similar benefits, whose work also may be
made more difficult because of abuses of overtime and leave. For
example, as steps are taken to.speed up the clearance of slow counts,
it is common to.move up the time at which prisoners are moved to
the cell blocks and other count locations. This can reduce the
workday in industries and maintenance departments, shorten the
teaching or fraining period in the classrooms and vocational

shops, etc.
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Such developments usually affect the prisoners; their movement
is curtailed, length of family visits reduced, less recreation time
is provided, and special athletic programs are cancelled for lack

of funds to pay for custodial supervision.

Related Issues

1.09 - Civil Service Interrelationships

1.1T1 - Manpower Management in Prison Administration
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2.04 JOB SECURITY

Issue: How do unions deal with the protectfion and preservation of
l‘i

jobs for employees? What prob]ems;are associated with this?

PRINCIPLES FOR ADMINISTRATIVE ACTION

While state-union contracts rarely contain provisions relating

to the performance of jobs, as opposed to an employee's rights to

the job or a similar job, all unions place high priority on the
protection of jobs which thefr members hold.

One aspect of this is simply a matter of "union security"
(covered in Issue 3.01) or protection of its membership and related
income to the union.

Under management rights, the authority is reserved for the
state to create and abolish positions and to organize and reo;ganize
the work. [|f, however, management'wants to reorganize the work so
that groups of employees will fall into another bargaining group
represented by a different union, meet-and-confer procedures will
need to occur. All possible grievances will be submitted to resist
an undesirable change, and all possible political pressure will be
exerted to abandon or modify the plan. 1f the plan goes forward,
précise arrangements must. be made for retraining, new position
appointment; and seniority rights; without Iosé of compensation.

Similarly, management has no absolute right to rearrange the
organizational work plan so that discrete functions may be contracted

out to private organizations (such as the medical clinic, food service,
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or a prison industry). All procedural steps must be exhausted,

including legal cha}lenge;,(if any can be made) and challenges to

efficiency of the new arrangements for services.

A typical provisiongis found in the Wisconsin-AFSCME contract:

When a dec:s on is made by the Employer to contract
or subcontract work normally performed by Employees of
the bargaining ufit, the State agrees to a notification
and discussion with the local Union not less than thxrty
(30) days in advance of the implementation.

Public sector unions often attempt,to'negotiate more restrictive

provisions on contracting out state work, but none are known which

provide an absolufe prohibition.

Union ire was aroused in the early 1970s when many states, most

notab]y~Massachhsetts, began shiftingfsubstantia]kportions of prison
populations ffom‘institutions to community-based programs. Such
programs, halfway houses and group homes in particular, usually

" ¢an be.operated by private groups with economic as well as social

advantages. The jobs involved in operating such programs are seldom

of the same classification requirements as those being replaced in

fhe{prisons or yduth training schools. Even if comparable, they

would require employees to relocate and work in an urban neighborhood

environment.
Sim?1ar correctional reforms have involved the concept of
7

revxta]nznng prlson work programs by contractlng them out to private

1
firms. Contractlng for the operatlon of laundries, auto shops, and

food»serv1ceﬁ|s common 1n;publ|cgand private h05p|tals, universities,
~and colleges.
v

I
i

In opposing similar arrangements in prisons, the unions

fs\\
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have had their most obvious successes through political action;

for example, (1) throwing suspicion on alleged economies and
”sweetheaft” arrangements with private enterprises; (2) challenging
the "excessive risks' to the public involved in alternative or
early release programs; and (3) challenging the competency of the
departmental director for the previous reasons. The acrimony of
management-union-discourse does little credit to either side when
profound ‘issues of publtic policy and public safety are in the
balance. To some extent, unjon responses to contracting out have

discouraged attempts to institute such reforms elsewhere.

1MPACT

The principal impact of union concern over its members' job
security usually is overlaid on various civil service protections
(e.g., salary retention if the position is reclassified to a lower
class; reinstatementkrights in the event of layoff for any reascn).
Thus, the union can act most vigorously where civil service is
quiescent (e.g., layoffs due to reorganization or reduction of the

‘work force).

The union represents a political force for expansion of the
existing work force and union membership. In pressing for additional
correctional officer coverage of certain nrison areas, success may
result by substituting a union priority item for an item which
management feels is more important when a choicé of new expenditure

is restricted by the amount of funds available. In negotiating
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sessions, managemeﬁt may have to‘accept the premise that fifteen
new cofre&tional officef-posts for particular assignments would be
desirable if they cou]d;be provided.

At the same time?jhowever, management may have submitted in
its budget request fuﬁds for three new vocational clasé?ooms, equip-
ment, and instructorﬁ; With no additional correctional officer
posts indicat?d. lfﬂapproved and shbmitted to the legislature,
there will be two substantial new expenditurekitems before them.

In arguing for the new COrfectional officer coverage, the union can
cite the department's concurrence, while indiéating gréva reserva-
tions about the need for the new shops, 6r their location, or the |

specific kinds of shops if, for exémple, they present new security

,problems because of the materials and tools available. This may

occur even if the union raised no objections dur{;g brevious meet-
and-confer sessioqf. h ‘

Where this occurs, prison administrators may intefpret the
final appropriation of fifteen new correctional officers, and the

denial of the new vocational shops, as a betrayal by the union.

~Even if the union had agreed not to oppose the shops, what it could

not say in public hearings its representatives could say in private.

Such ‘situations can be handled‘mqﬁg successfully if management

is more skillful in its techniques in the future.
;\ln summa}y,/thé unions, through negotiations ahd‘politica]

efforts to obtaig;contradt approval, can help correctional adminis-

‘trators to meet the problems of prison overpopulation and the
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need for new resources. However, the unions cannot be expected to

assist in the diminishment of their own powers.

Related issues

1.09 - Civil Service Interrelationships

1.13 - Mapagement Rights

3.01 Union Security
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2.05 SENIORITY PROVISIONS FOR JOB ASS|GNMENT

Issue: How far should management go in negotiating on seniority

¥
i
i

__provisions? What are the consequences of various levels

of use of assignment selection by senijority?

PRINCIPLES FOR ADMINISTRATIVE ACTION

Management must expect to negotiate on senjority provisions
since a substantial majority of:positions in corrections are so
covered and it is a prevailing practice under union contracts.

It is also a prevailing pract]ce for many, if not most, assignments
of correctional officers, even where there is no collective
bargaining.®

"Assignments'' consist of determining the correctional post and
shift on which the indivigual officer or sergeant will work. Most
unorganized departments or prisons have followed the practice of
periodic shift rotation in which all employees w0rk posts on
all shifts. The fréquenéy of rotation varies wideiy from one state
to another. In some, rotation occurs once a month; in others; once
every six montﬁs; Quarterly rotation is considered ''average."

There‘ére many states,fpérticularly those with collective
bafgaining, in which shift assighment is permanent, g]though shift
changes éan bz bid on by senfority at various interval$ (at least

annually). [The results of this practice vary greatly, since

%Since the predominant problem is in the area of correctional
officer and correctional sergeant assignments, discussion of this
‘subject refers exclusively to these classes.
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institutional characteristics, location, and age of staff are all
involved in shift selection decisions. In high-se;urity prisons,
the desirable posts tend to be those without inmate contact; thus,
the first watch (midnight to 8:00 A.#.) is most pe=ular. In other
mére favorable situations, most third-watch employees tend to be
the new employees. Tower posts and a few ether minimum-contact
posts on the ground are often selected by senior officers on all
shifts.

The racial compe’. :ion of prisoners and staff also has an
impact on shift and post selection, particularly in institutions
of medium or greater security, located in rural areas, and with
substantial overcrowding. In these situations, the work force is
predominantly white and the prisoners are predominantly nonwhite.
The majority of white officers with seniority will avoid most
second- and third-watch assignments where there fs a maximum amount
of prisoner movement and activity. Minority officers may prefer
day shifts and find inmate contact work somewhat 1ess'onerous
considering the alternatives, since these officers usually have

less seniority.

Management lmplications

Prison managers are seldom disadvantaged under any deployment
plan eXcept where they are denied full right of selection of officers
for the most sensitive or difficult posts. Generally; managers
want the right of selection without regard to senjority for the

following types of correctional posts:
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1. All housing areakposts; especially the second andkthird,
shifts (8:00 A.M. to 4:00 P.M. and 4:00 P.M. to midnight);

2. Co