
1 

" .. 

- -- ~-- --~----

PROPOSED AMENDMENTS'TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

HEARINGS 
BEFORE THE 

SUBCOMMITTEE ON CRIMINAL JUSTICE 
OF"THE 

COMMITTEE ON THE JUDIOIARY .. 
" ;v 

HOUSE OF,RE~R~SENTATIVES 
'j,. 

NINETY-FIFTH CONGRESS 

, FmST SESSION 

f ON 

PROPOSED AMENDMENTS TO THE FEDERAL RULES OF 
CRIMINAL PROCEDURE '. , 

FEBRUARY 28, 24, AlW MARCH 2/ 1977 

N' C Serial No. 2 
JRS .i 

... ~. .. 
Printed for the use of the Committee on the Judiciary 

U.S. GOVERN:t<IENT PRINTING OFFICE 

WASHINGTON: 1977 

, ' 
,.c!Jt,..... ,_. ,""_,"' •• -'--"_~.~~~~_.~_ ... ~~~_,~.~_.~ ... _"._". ,, __ .~~-," __ _ 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



COMMITTEE ON THE JUDICIARY 
PETER W. RODhq'O, JR., New Jersey, Ohairlllalt 

JACK BROOKS. Texas ROBERT McCLORY, nlinols 
ROBERT W. KASTENMEIER. Wisconsin TOM RAILSRACK, Illinois 
DON EDWARDS, Callfornilt CHARLES E. WIGGINS, California 
JOHN CONYERS, JR., 'Michigan HAMILTON FISH, JR., New York 
JOSHUA. EILBERG, Pennsylvania M. CALDWELL BUTLER, Virginia 
WALTER FLOWERS, Alabama WILLIAM S. COHEN, Maine 
JAMES R. MANN, South Carolina ,CARLOS J. MOORHEAD, California 
JOHN F. SEIBERLING, Ohio JOHN M. ASHBROOK, Ohio 
GEORGE E. DANIELSON, California HENRY J. Rl'DE, Illinois 
ROBERT F. DRINAN. l\Iassachusetts THOMAS N. KINDNESS, OhJo. 
BARBARA JORDAN, TeX'tls' ~ROLD S. SAWYER, Michigan 
ELIZABETH HOLTZMAN, New York a 
ROllfANO I,. 'MAZZOLI, Kentu~ky 
WlLLIAM J. HUGHES, New Jersey 
·SAM B. HALL, JR., Texas 
LAlIIAR GUDGER, North Caronna 
HAROLD L. VOLKMER, Missouri _ 
HERBERT E. HARRIS II, Virginia 
JTilf SANTINI, Nevada 
ALLEN E. ERTEL, Pennsylvania 
BILLY LEE :mV ANS, Georgia 
lu\,THONY-C; BEILENSON, California 

ALAN A. PARKER, General- OOU1/,8e~ 
GARNER J. CLINE, Staff Director 

FRANKLIN G. 'POLK, AS80ciate 001Nl8e~ 

Sun COMMITTEE] ON CRIMINAL JUSTIOE 

JAMES'R. MANN, South Carollnu, 01lairlnan 
:mLIZABETH HOLTZMAN, New York CHARLESE. WIGGINS, Caillornia 
SAlI! B. HALL, JR., Texas HENRY J. HYD:m, Illinois 
LAMAR GUDGER, North Carolina 
BILLY LEE EVANS, Georgia 

'XHOMAS W. HU..cCHISON, aOUn8e~ 
ROBERT A. LEMBO, Assistant OOllnsel 

RAnIOND V. SMIETA)!IKA, Associate 00llnBe~ 

(II) 



CONTENTS 

l'age 

DATE OF HEARINGS February 23-, 1977 _____________________________________________ ~ ____ ~:.. 1 February 24, 1977 ______________________ ~~ ___________________________ _ 83 ]darch 2, 1977 ___________________________ ~ ___ ~ __________ :.. ____________ _ 
169 

WITNESSES 

Bailey, Robert S;, the National Association of Criminal Defens.e LaWyers~_ 230 Prepared " statement _____________________________________________ _ 

Bamberger; Phylis Skloot,onbehalf of the Legal Aid.Soclety of New York City _~~ __ ~ ___ ~_~_~_~_~~_~ _______________ ~ _________________________ . 
2315 

i70 Preparedstatement ______________________________________________ _ 1';9 
Becker, !Ion Ed)vardR., U.S. District-Judge, Eastern District of Penn-sylvama _____________________________________ " ___________ .: ________ _ ."2.$ 

Pre:pareq statement ___________ -'~ ___ ..: __ ..... _____________________ "';.. ___ . 
Bowmail', Andrew B., Federal PubliC Defender for the District of" . COn-.necticut _______________ ..:~.: _____ ~ ________ :..:L __ ~ __ :..._~ __ _'_·:.:_.:~_:....:_~_ 

47 

J.83 
Prepared statement ________ ~_' ______ ~"' _______________________ ~--·-:... ;192 

Cleary, John, e.."\':ecutive director, Federal Defenders of San Diego, Inc ___ _ 
Epstein, David, Criminal JUStice Section, American Bar Association ____ _ 

J28 
110 Prepared statement _____________________________________________ _ 123 

FrIedman, Prof. Leon, Hofstra University School of Law, on bellailf of 
the American Civilliiberties Union _________________________________ _ 194 Prepared statement ______ . ___________________ , ____________________ _ 204 

LaFave, Wayne R., reporter, Advisory Committee on Criminal Rules ____ _ 84 Prepared statemenL ____________________________________________ _ 105 
Leibovitz, William, New York Criminal Bar Association ________________ _ 207 Prepared statement _____________________________________________ _ 213 
Lewis, Prof. Melvin B., the John Marshall Law School, Chicago, Ill _____ _ 217 Prepared statemenL ____________________________________________ _ 
Lowenstein, Roger Federal PubliC Defender, District of New Jersey ____ _ 

226 
138 ;Prepared statomenL ___________________________________________ _ 143 

Nussbaum, Bernard J., attorney, Ohicago, llL _____ . ___________________ _ 147 Prepared statemenL _________ :.. __________________________________ _ 160 
Robb, Hon. Roger, U.S. Court of Appeals for the District >of Columbia 

• .4! .. 
'It 

Circuit _______________________________________ . ___________________ _ 
Schulman, Jay, coordinator, National Jury ProjecL __________________ _ 

. Prepared statement _____________________________________________ _ 

84 
2 

15 
:\ f 

\,\f. 
I'" ,. 

Segal, Terry Philip, attorney, Boston, Mass ________ . ___________________ _ 
Prepared statemenL _________________________ . ___________________ _ 

. Thornburgh, Richar~l L., Acting Deputy Attorney Gen{)raL _____________ _ 
, Prepal:ed statement __________________________ . __________ . __________ -

18 
27 
54 
69 

ADDITIONAL MATERIAL 
,,, 

'( Bell, Frank R., Jr., Chief Assistant, Federal Public Defender, letter to Hon. Jumes R. :1I'Iann ______________________________________________ _ 80 
Campbell, Lucien B., Federal Public Defender, letter to Hon. James R . . ," 1'rIann" _______________ ., _____________________________ .:;.:.. _________ -----
Denton, William W., Federal Public iDefende~', District of New Mexico, letter to lIon James R. Mann ______ :.. _______________________________ _ 

81 

248 
Freeman, David R., Federal Public Defender, Western District of Missouri, letter to Hon James R. Manu _____________________________________ _ 244 .. (III) • • 
Ii 

t· 



IV 

Kinkead, Shelby C., Jr., Federal Pulilic Defender, Lexington, Ky., letter to Page 
Hon. James R. lVIann ___________ ;,___________________________________ 246 

Lowenstein, Roger, Federal Publi(1 Defender, District of New Jersey, 
letter to Subcommittee on OrimiIi!ll Justice_____ _____________________ 143 

McClatchey, John F., member of the.' Ohio Bar, prepared statemenL_____ 77 
National Association of Manufacturers, prepared statemenL____________ 246 
National Conference of Black Lawyers, prepared statemenL_____________ 243 
O'~'oole, Tom, Fecleral Public Defender, District of Arizona, letter to Hon. 

;r ames R. :h'Iann_______________________________ _____________________ 166 
Schwartz, Irwin H., Federal Public Defender, letter to Thomas W. Hutch-

ison, C'Ounsel, Subcommittee on Oriminal Justice_____________________ 80 
Symms, Hon. Steven D., a Representative in Congress from the State of 

Idaho, prepared statemenL_________________________________________ 75 

APPENDIXES 

AppendL~ 1.-In Re: arand JU1'V J. R, Simplot 00., Simplot Ind1l8tries, I1w., 
et aX. v. U.s. District Oourt 101' the District 01 Idaho and United States 
of america, U.S. Court of Appeals for the Ninth Oircuit, Noyember 12, 1976 _____________________________________________________________ _ 

Appendix 2.-Supplemental Information Submitted .by Jay Schulman ___ _ 
ApJ)endix S.-Supplemental Information Submitted by David R. Freeman_ 
Appendix 4.-0orrespondence _______ ~-------------------------________ _ 
Appendix 5.-H.R. 5864 _________ . ___ ---_______________________________ _ 
Appendix 6.-HAroendments to the Federal Rules of Oriminal Procedure," 

95th Oong., 1st sess., ReDoct .No. 95-195 ______________________________ _ 
Appendix 7.-,HAmendments-Federal Rules of Oriminal Procedure," Oom
, mittee Print No.1, H"use Oummittee on the Judiciary, 95th Oong., . 1st sess ___________________________________________________________ _ 

249 
254 
254 
259 
266 

269 

284 

I' >< 

:. 

" 



,. 

... 

PROPOSED AIUENDJ)lENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

WEDNESDAY, FEBRUARY 23, 19'('( 

HOUSE OF REPRESENTATIVES, 
SunCOllIMlTTEE ON CRi'MINAL JUSTICE 

OF THE C01lrIDT'l'EE ON THE JUDIOIARY, 
Washington, D.O. 

The subcommittee met at 9 :30 a.m. in room 2237, Rayburn Honse 
Office Building, Hon. James R. Mann [chairman oHhe subcommittee] 
presiding. 

Present: Representatives Maml, Holtzman, Hall, Gudger, Evans, 
Wiggins, and Hyde. . 

Also present: Thomas W. Hutchison, counsel; Robert A. Lelllbo; 
assistant counsel; and Raymond V. Smietanka, associate counsel;· ... . 

Mr. :MANN. The subcommittee will come to order. ' 
As the first order of business, the snbco:mmittee lia,s been asked to 

permit coverage of this hearing by means of motion picture or tele
vision pbotograpby. 

In accordance with the committee rule of procedure V (a), permis
sion to do so will be granted unless there is objection. 

Is there any objection to such l)ermission being granted ~ 
Hearing no objection, such coverag~ is permitted, subject to the 

conditions set forth in rule V (a) . 
The Subcommittee on Criminal .T ustice today begins a study of 

several proposed amendment.s to the Federal Rules of Criminal 
Procedure. 

The amendments involved affect rule 6(e), relating to the grand 
jury; rule 23, relating to jury trials; rule 24(b) , relating to peremptory 
challenges to jurors; a new rule, 40.1, Telating to removal of criminal 
cases from State to Federal courts; and rule 41 ( c) relatillgto issuance 
of search warrants upon the basis of testimony taken by a magistrate 
from someone not in his presence. 

These amendments, which were prol11Ulgatecl by the Supreme Court 
last April, were to have taken effect on August 1, 1976, but their 
effective date was postponed to August 1, 1977, by Public Law 94:-349. 
The purpose for delayjng the effective date of the amendments was 
to give Gongress adequate time in which to study them. 

Today's hearing marks the start of the congressional study contem
plated by Public Law 94-349. During this and the other hearings we 
will hold, we will hef,tr from both proponents and opponents of the 
proposed amendments. 

(1) 
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Our witnesses today include a Fede~al district .judge, the .Ac~ing 
Deuuty Attorney General, a representatlve of R natlOl1all)rgamzatIOn, 
and attorneys in private practice. 

The subcommittee faces a serious time deadline. Since the proposed 
amendments will take effect ne}..-t August 1, the subcommittee must 
act e}..-peditiously if i~ wants to make cha;nges ~l them. As a prac~ical 
matter, in order to glve the Senate suffiClent tlme to act, any legIsla
tion changing the proposed amendments should be through the House 
no later than the end of April. 

With our time constraints in mind, the subcommittee has scheduled 
a total of three hearings on the proposed amendments. The other two 
are set for February 24 and March 2. Markup will begin on March 3 
and, hopefully, conclude on March 9. If the subcommittee decides 
that legislation would be appropriate, this schedule ought to give us 
enough time to get a bill through the House by the elld of April. 

Before calling the first witness, does any other merub~ l' of the sub-
committee desire to make an opening statement ~ 

Mr. HYDE. No. Thank you. 
Mr. MANN. Mr. Hall ~ Mr. Gudger ~ 
If not, our first witness is Mr. Jay Schulman. M!' .. Schulman is 

coordinator of the National Jury Project and will testify on hehalf 
of that organization. He is the coeditor of a manual entitled "The Jury 
System: New Techniques for Reducing Prejudice." His testimony will 
concern itself primarily with the proposed amendment to rule 24: (b) , 
which involves peremptory challenges to prospective jurors. 

I am glad to welcome you here today, Mr. Schulman, and without 
objection, your prepared statement will be made a part of the record. 
You may proceed as you wish with reference to your testimony. 

~fr. SOHUL1rfAN. I have not, Mr. Chairman, had a chance to submit 
my statement. I hope I can do that in a day or so. 

Mr. MANN. Very well it will be made a part of the record when it 
is received. 

TESTIMONY OF JAY SCHULMAN, COORDINATOR, NATIONAL JURY 
PROJECT 

Mr. SCHULMAN. My name is Jay Schulman. I am a sociologist and 
a founder of the National Jury Project. I have been qualified as an 
expert on the jury system in many Federal courts. 

The National Jury Project is a not-for-profit corporation chartered 
in New York State. " 

... 

The focus of our work is the application of social science techniques V 
to the strengthening of elements in the American jury system. 

Since the beguUling of its work in 1970; project members have 
workec~ on over 40 Federal trials involving both white and nonwhite 
defendants in more than 30 Federal court divisions. 

Although ~nuch of our w?~k has involved highly publicized trials, 
we have studIed th~ compositIOll of a milllber of Fflderal ju.ry systems 
find have had conSIderable experience in the conduct of voir dire and 
the e~ercise of peremptory challenges in everyday Federal criminal 
practIce. 
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lam here to speak in opposition to the proposed amendment to rule 
24(b).· .•.... C' 

The overridinO' issue before this subcomm~tt.ee and th(} ongress IS 
whether the propos.ed changes in rule 24 (b) ~re~ cOlD:pat~~le wi~h the 
sixth amendment rIght of the accus~~ to an Impartlal ~llr~ trml,_ or 
whether the changes recommended w1.ll have the effect of eyJ.sceratmg 
that constitutional right. 

The subcommittee surely knows that the eclipse of lawer-conducted 
voir dire and the trivialization of voir dire in most Federal courts have 
virtually extingllished the cause of challenge as a tool for minimizing 
jury partiality. 

The accused has been left only with the peremptory challenges 
allowed under rule 24 to minimize the prejudice that so easily attaches 
to criminal defendants in these times of great public sensitivity to 
~rime. 

The Judicial Conference is proposing two very basic changes in 
rule 24(b). 

First, they would reduce the absolute number of peremptory chal
lene;es available to both sides in all Federal criminal jury trials to 12 
challenges in capital cases, nine challenges in felony cases ancl two 
challenges in misdemeanors. 

These challenges would not enable the defendant to achieve a jury 
free of bias against the accused. 

Findings from 28 .surveys conducted by the jury project in 25 
Federal divisions show that at least 30 percent of the members of Fed
eral jury pools believe that an indictment, any indictment, is tan
tamount to guilt. They believe the accused is guilty and must prove 
his innocence. . 

In felony cases at present when the Arizona plan, the so.ocalled 
"struck system" is usec1, the final panel contains 28 prospective jurors, 
eight of whom might fan into that category which assumes guilty 
a priori. 

The defense with 10 challenges is thus able to weed out those jurors 
who are prejudiced. Under the proposed rule amendment the defense 
would have only five challenges to winnow a panel of 22, and yet a 
panel of 22 might well contain as many as 6.6 potential jurors who 
~mmot grant the presupposition of innocence to the accused. 

• The predicament of ,the defense is compounded in those cases in 
which the crilllinalpretrial events have received extensive media 
~overage. . 

'What is true in felony cases is even more true in death penalty cases, 
in which the charge alone arouses fear, loathing, anger and desire for 
retribution in a sizable l)Ortion of the commlllity. . 

The plain fact is that 12 peremptory chaJlenge$ in .0, capital case 
and five in felony cases are too few .to .. afford the accused even the 
appearance of justice. 

The effect will be an even higher conviction rate accompanied by 
an increased alienation from the criminal justice system. . 

The second change proposed by the Judicial Conference. would 
provide parity in respect to peremptory challenges to the government 
anel. to the defendant in all Federal criminal cases.· . 
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The question is whether the interests of justice, for the public as 
well as the accused, is served by pretending that the Government 
suffers as much a priori prejudice as does the accused. . 

Certainly both the Govermnent and the accused have an equal rIght 
to a fair and impartial jury. 

Certainly, both the U.S. attorney and the defense attorney must be 
able to eliminate jurors either prejudiced for or against their side. 

But how much problem does the Government actually face in 
minimizing prejudice against it~ 

Our studies of major felony and capital cases reveal that no more 
than 5 percent of a jury pool, even in a post-Watergate era, begins 
service with animosity against the Government or with a favorable 
view of even the most attractive criminal defendant. 

Thus in a felony case under tIle pl'esentrule with a l)anel of 28, the 
Goverrn:nent needs only 1.4 or 2 challenges to remove those presumed 
to be bIased against them. 

Under the proposed rule amendment, with a panel of 22, the 
Govermnent would need only one challenge to protect its right to 
a ~~air and impartial trial. 

In a capital case tmder the present rule with a panel of 52, the 
Goyernment needs but 2.6 or 3 challenges to be reasonably protected 
from partiality. 

Under the proposed rule with a panel of 36, the Government would 
need but 1.8 or 2 challenges to be reasonablv immune. 

Suppose that our data understates by a factor of 2 or even 3, the 
anjmosity that attaches to the Government in criminal cases. Apply. 
ing the same formula, the Government will still have a surplus O~l 
strikes in all criminal cases under both sets of rules. 

I;'arity for the Government, combined with a loss of half of its 
;')eremptory challenges, leaves the defense with too few challenges 
\10 screen out jurors~ it would like to strike. ' 
, The Government, on the other hand, is left in the advantaged posi

til?n of having more than enough strikes to eliminate all of those 
jurors it cares 'to. 

The proposed changes in rule 24 (b) vitiates rights of the accused 
which have been anchored in American jurisprudence for almost 200 
years in capital cases and for 65 years in felony cases. The 1790 Crimes. 
Act gaye the accused 20 peremptory challenges amI a favorable ratio 
of 4: to lover the Governnient in capital cases, while the 1911 Crimes 
Act, accorded the accusecl 10 chD,llenges and a disparity of 10 to 5 in 
felony cases. . 

Surely, the burden of justifying these far-reaching changes would 
seem to be on the Judicial Conference and its acUlerents. 'The Con
ference began its efforts to change rule 24 (b) as long ago as 1960. 
In 1962 the Conference promulgated and disseminated a draft of the 
identical rule changes it is see1."ing to have adopted in 1977. The Con
ference abandoned the attempt to take these changes forward because 
of the strong opposition encotmtered from the legal community. 

vVhat, has happened ill recent years to persuade the Conference to 
try again with these proposals ~ The Conference's answers in the pub
lishec1110tes is that the congressional passage of the 1968 Jury Selec
tion Act has lessened the need for peremptoJ.'y challenges. The COll
Terence implied that a large number of peremptory challeng,\B, 20 in 

. " 
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capital cases and 10 f{)l' the accused in felony cases, is contradictory 
to the spirit of Congress in passing the 1968 Jury Selection Act which 
based Federal jury service on a random selection from lists of reg
istered voters in a judicial district. But legislative history of the 1968 
Jury Selection Act does not show that Congress linked the creation 
of a more representative jury system to a reduction in peremptory 
challenges. 

The Conference obviously believes that a represehtative jury sys
tem, mirroring its underlying civic population, lessens the need for 
peremptory challenges. However, prejudice is just likely to operate 
among jurors originating from a broad community cross-section as 
among jurors who were selMted more narrowly~ A more representa
tive jury selection does not mean prejudice-nee jurors and does not 
obviate the neeel for peremptory challenges. The Conference hypo
thesizes that fewer peremptory challenges for both sides willleael to 
greater representation on petit juries of subgroups which have be.en 
lUlclerrepl'esented or excluded because of the exercise of peremptd.:~ 
clutllenges. I assume that the Conference has nonwhite people in 
mind. 

There are two issues here. First, are there so few nonwhites appear
ing in venires in many Federal divisions that either side can use its 
strikes to limit or exclude nonwhites nom participation on Federal 
juries ~ Second, does one side or the other, 01' both sides, concentrate 
their strikes against nonwhite juror candic1ates~ 

In Federal divisions in which nonwhites comprise less than 20 per
cent of the registered voters, it is an eaiSY matter 101'· ~ither side to 
exclude nonwhites as a matter of trial strategy. Trial experience, and 
in several reported Federal cases, showecl that defense counsel teml 
to accept nonwhite jurors in mOl?t criminal cases, whereas prosecutors 
seem to strike nonwhite jurors consistently, particularly in cases whete 
nonwhites are; defendants. . 

For example, the United States struck all nonwhites who made it 
to the final panel or jury box in 10 recent jury trials in which Indians 
were defendants. The United States struck 81 percent of the blacks eli
gible to serve in 15 trials held in the Western District of Missouri in 
which the defendants were black. In the Hartford Division of the 
Connecticut District, the United Sta.tes stl:uck 94 percent of the black 
potential jurors in seven trials in which blacks 'Were defendants) 
whereas defense counsel struck no blacks. In the smue division the 
United States struck 90 percent of the blacks in 16 trials in which 
whites were defendants, whereas defense counsel struck 8 percent of 
the blu;cks. , . , 

To be sure, the fact of who strikes whom, when, al'e mea.ger. Yet 
the Conference's assumption that a reduction from 10 t05 peremp
tory challenges for the accused in felony cases will mean greater repre
sentation of nonwhite, jurors on Federal juries is 'unwarranted unless 
the· Conference can show that defense counsel has been responsible for 
systematicaUystriking nbnwhite jurors. Neither a reduction to 12 
challenges ill capital cases, or from 6 to 5 chullenges inielony cases, 
prevent United States attorneys from winnowing Or eliminating 11on
white jurors from Federal juries if they.are so inclined. 

The Judicial Conference's third 'and final justification for its. amend
ments to rule 24(b) is, that a reduction in pereillptory challenges will 

("" 
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speedllpjury selection and save court time and costs. A canvass of 20 
Fedel'al public defender offices around the country reveals that the 
average time to impanel a jury in typical Federal criminal jury trials 
is about 70 minutes, give or take several minutes. Transparently, a 
total reduction in peremptory challenges of eight felony cases will 
save the taxpayer very little and the court very little time. 

Let me close by noting some of the many advantages the Govern
ment currently has over the defendant in Federal criminal cases, 
which the Govermnent will continue to have w1th or without the pro
posed amendments to rule 24 (b) . 

First, in many multiple-defendant cases, the defendants are obliged 
to exercise its challenges jointly, while there is only one government. 

Second, defendants face severe difficulties in obtaining adequate 
appellate review in the jury selection area because of the discretion 
allowed the trial judge. 

Third, ma,ki11ga showing .of community prejudice is beyond the 
resources of most defendants m Federal courts. 

Fourth, the composition of Federal jury systems substantia1ly U11-
derrepl'esents YOlUlg and nonwhite peo})le, wIr studies show, are less 
likely than other people to harbor a priori preJudice against criminal 
defendants. 

Fifth, voir dire in most Fedoral courts is judge-conducted, and per
functory, and does not provide 'a proper predicate ;to defense counsel 
for making cause challenges and exercising peremptory challenges. 

Sixth, the Government has greater access to information about 
jurors from it.s own records and as a resu}.t of its investigative powers. 
If the sixth amendment guarantee of an impartial jury trial iE;' to 

have real validity, the accused requ.ires, as a bare minimum, a genu.
inely inclusive jury system, meaningfully conducted voir dire, enough 
peremptory challenges to WUillOW a jury panel of prejudice, ancI more 
peremptory challenges than t.he Government. A.s the Federal cour,ts 
now operate, criminal defendants have too few of these assurances. To 
strip them yet £lU'ther, would be a calamity for the administration of 
justice in a democratic society. 

The least the subcommittee should do is to report out a bill main-
taining rule. 24 (b) in its present form. 

Mr. l\1:ANN. Thank you, Mr. Schulman. 
1\fr. Wiggins ~ 
Mr. VVIGGINs. Mr. Schulman, I was puzzled about one aspect of your 

argument. That is, the fact that eliminating or reducing the number 
of: peremptories will increase the probability of a biased jury. That 
i~ your assertion; and that it would water down shth amp.udment 
l'lghts. 

But a biased juror is, if identifiable, subject to challenge. I suppose 
we have to start with the J?remise that either the court or the careful 
interrogation of counsel WIll have identified those JUTors who harbor 
this pr('!con~eiv~dnot~on of either guilt or the suspicion of guilt which, 
:you say, eXIsts III sOClety. They then would be subject to challenge for 
cause. 

Now we have a panel Ul which those persons are pl'esumptively 
elim~natecl !1-ud there is no basis for identifying a cause 'to eliminate a 
partIcular Juror. Now we get down to almost the science of hunch. 
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Who do we eliminate in order to enhance the probabilities of success
fullawsuits ~ 

The trouble with your argument, as I am trying to explain, is that 
it assumes that the Government and the defendant can identify and 
challenge those people who harbor a bias for or against them, and I 
clon't lmderstand how it can do that, when they are no longer on the 
panel, by hypothesis. . 

Mr. SCHULMAN. If I may respond, sir. The problem with your argu
ment is that, in current Federal practice, voir dire is so perfunctory, 
five to six questions t.ypically being aU that is asked, that insufficient 
material emerges for defense counsel to develop a caUSe challenge, 
and very few cause challenges are granted. So that is the reality cur
rently in the Federal courts. 

'1'0 then reduce the number of peremptory challenges avn,ilable to 
the defense makes it all but impossible for the defendant to winnow 
'the jury as he is entitled to under our Constitution. That is the n,s-
sumption from which I am beginning. . 

Mr. WIGGINS. He wouldn't know who to winnow; wouldhe~ 
Mr. SCHUL1ttAN. He would not know who to winnow in the ordinary 

course of events. There are ways of trying to develop that skill and 
that is what, indeed, we have been trying to work on over the past 
years. It is a difficult matter fol" sure. 

Mr. WIGGINS. This member, at least, is not sure how he stands on 
this 24 (b) proposal. I have somewhat of a resistn,nce to c1umge. Unless 
the pr{;.ponerrts of the change carry the burden successfl.1lly, in my 
mind, £:>1' the change, I am just not necessarily satisfied with your 
argument. 

I would almost rather you would fold your arms and say, "I am here 
to riesist your change unless you come forward with a reason." I have 
yet to hear your reasons and I hope that someone will give me more 
reasons. 

1fr. SC!IDLlUN. I would hope that, because I think that a careful 
reading of the published notes of the juclicial conference does not 
provide those reasons. 

Mr. WIGGINs. I think the time saving is insignificant and I don't 
attach great importance to that. 

'I'hank you. 
l\{r. MANN. Mr. Hall ~ 
Mr. H...u.L. I would like to complinlent the gentleman on the malmer 

of his presentation. Having practiced law for over 25 years in both 
State and Federal courts in Texas) primarily in the ('astern dish'ict 
of Texas and the western and northern districts, I have certainly had 
:firsthand experience of the per.functory nature of voir dire in Federal 
courts. 

You mentionecl a moment r}"'-"' that the 'aver~ge time that yO~lr 
research showed was about 70 iuiliutes of voir dire in a crinlinal case. 
That is about 40 minutes longer than we have in the eastern district 
of Texas. It is all conducted by the court except for a few questions 
that might be allowed to be asked by the defense COlIDSe1. 

I am not at all impressed, as Mr.Wiggins.inc1icated, with the ~~'Ving 
?f.time'.I think when ~ clefend~nt is being ~ried,. regardless of w~!ether 
It 1S capItal or noncap1tal, that m representmg him-I have to saj\ that 

, \ 
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I have only represented defendants from that side and not from the 
State or Federal side-but I have never been in too big a hurry to try 
to get the defendant's rights. I think time is the best lawyer the 
defendant has, whether it be in voir dire or what. 

I would like to ask this question if you can answer it, sir: Has any 
member of the Supreme Court presently existing ever tried a criminal 
case in either State or Federal court ~ 

Mr. SOHULlIrAN. I cannot answer the question, sir. 
Mr.lIAr.L. I am asking because I don't lmow. Maybe someone here 

could answer that. If they haven't-and I am 'constrained to believe 
that the majority of them have never tried a criminal case-they may 
therefore be much reIPoved from the scene of the pit, you might say, 
and miO'ht not be the best ones to pronounce judgment on a rule of 
crinlinal procedure, even though they have the authority. I am not 
questioning that, but I' do sometimes question the people who start 
making changes in rules that they have never experienced in the trial 
of cases, as they now exist in certain areas. 

I notice that the committee, on page 14 of the Rules of Criminal 
Procedure, "recognizes the value of peremptory challenges in assuring 
a fair trial." 

Can you give me the answer as to whether if they believe that 
assuring peremptory challenges-I presume as it is now-whether it 
means that he would receive less of a fair trial if the peremptory 
challenges were reduced substantially ~ . 

Mr. SOFIULlIIAN. That is my experience and my judgment, sir. 
Mr. HALL. I also notice that it says in rule 24 that it would leave 

up to the court that, a motion for relief under (b) 2 shall be filed at 
least 1 week in advance of the first scheduled trial date, or within such 
time as may be provided by the rules of the district court. 

Again going back to the eastern district. we are never fUl'llished 
jury lists, in some of the courts that I have been in, until 3 or 4 days 
before a case is set for trial. . 

Do you know of any provision that has been made to get around 
that 1-week requirement~ 

Mr. SOHULlIIAN. That operates according to local rules, sir. Indeed, 
in many Federal courts the jury list is not available until the morning 
voir dire starts. The jury project has perhaps been the preeminent 
group in the cOlmtry called upon to make showings of community 
prejudice in Federal cases. 

I can assure you that the cost of our services simply is beyond the 
means of the typical Federal defendant.. W'hether one is called to work 
OIl a case by J olm Mitchell or Maurice Stans or by an Indian in South 
Dakota, the cost exceeds $15,000 to $20,000 to do a substantial survey 
of a iudicial district in the Federal courts. That then, also, typically 
is followed by a publicity analysis if the cases involved substantial 
publicity, which ill also a costly matter. Public defendants do nQt have 
those resources . 

. 1\f}·. T-L\!.TJ. Do yon hav(> any experienee as to whether or not in the 
studIes that you have made Federal judges are prone to have a view of 
conviction rather than acquittal ~ 

Mr. SOHUTJlIIAN. It has been my experience in o"bserving many Fed
eral judges tha~ the record is mi."'{ed, that there are a number of judges 

. " 



_II 

9 

who are very concerned to be objective and nent:t:al and tl1ere are some 
who put the burden on the defendallt and there are ve.ry few who 
reallv believe tliu,t the burden falls on the Government in most mattel'S. 

My experience has been that it. is a very lw-xe9- bag. ' . . 
Mr. HALL. Of course, I would certamlyobJect to glvmg any more 

discretion to Federal judges than they now have because I think they 
have stretched their disyretion inman)' instances beyond the breaking 
point. . 

Thank you. " 
Mr. SCRULMAN. I do have one other observation on your question. 

I have found that Federal judges resist very substantiuJly the idea 
that a comnllmity is too prejudiced to be able to afford a criminal 
defendant a fair trial. 

Ohanges of venue in Federal courts are a very rare event and pro
viding relief in the form of additiolli'J peremptory challenges is a rela
tively rare event and typically only occurs where'there is a showing of 
extreme publicity. . 

Mr. HALL. Thank yon. 
ltlr. MANN. Mr. Hyc1e~ . 
Mr. HYDE. Thank you, j\ir. Chairman. I, too, want to compliment 

the witness. 
I am persuaded that unless tl1ere is a showing of some very great 

advantage to the administration of jus. tice by ch.anging the number 
of peremptory challenges, that we should not do so. . . 

You said if you have multiple defendants they are required to exer:
cise their 'challenges togethel'1 collectively ~ 

:MI .. SOHULMAN. Oftentimes they are. The rule states that the court 
can enjoin that the defendants exercise their challenge$ jointly or 
separately, but practice is almost invariably that defenchmts will be 
asked to exercise them jointly. ' 

Mr. HYDE. It would. seem to me that narrowing the numl)er of per
emptory challenges heightens the opporluuity,however, to h\we a rep
res~nt .. }Ltive cross-s.ection. of the COlnm~n~ty on. the jury. If.YQU have .. ,a 
white defendant and a ,black complammg WItness, the defe\').dant IS 
going to wa:pt to eliminute 1t.s many blacks as po~sible from t'~e jury, 
just as it would be the othtr way around.· \ 

The more peremptories you have, the more opportunities for I'~mov
in,g wholecla,sses, ethnic cl~sses;economic classes, frOJlt the jury:\,So to 
that extent" lesseJ~~ the number of peremptories, it wotlld seem to me, 
d~ not help keep We mix, the cross-section of the community. '\ 
~By the same token, even J would rather let thl,l.t judgment b~i.Jeft 

up to the defense cotmsel and the prosecution who have the respd~lsi-
bility of trying to get the iury ~ost favorable to their ~ide. '! • 'i:.\ 

Mr .. SCRULMAN. If I mIght Just comment on that, SIr, my experIel,~ce 
in a large number of very well publicized .Federalcases is that it\is 
the U.S: attorney who is most likely to. elimiuate people from a pa,r
ticuhtr group. Defense counsel is more likely ,to t~ke jurors fro~n. 
whence they comE) and to oper~te 01\ whim or ct1.price. . \ . 

But in case after case that I hat:£l participated in, I have observe~ 
U.S. att.,orneys striking.people ~h.~they regard to have. some preju..!\\ 
dice against the Government, y((,::;2:rg people in. particular and non-Ii 
white people in particular, Although our data show that nonwhite 'II 

.. "1\ 
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people and young people are no more· particularly likely to be anti~ 
government or pro defendant. They are more openminded, sure. 

I think that the arguI1ient that is put forward by the Supreme Court 
and the judicial conference assumes that defense counsel-after all, it 
is defense counsel that is going to lose most of the challenges under 
the amended rule-is likely to engage in this kind of striking. 

Mr. lIYDE~ I defer to your superior experience with many more 
juries than I am familiar with, although it would be my judgment 
that defense counsel would certainly want to get off all kinds of peo~ 
pIe. He would like to get off accountants and bank tellers and people 
like that, and keep on the salesmen and artists. 

But in any eve-nt, I have no further questions. Thank you. 
Mr. MANN. Mr. Evans, do you have questIons ~ 
Mr. EVANS. Yes, sir. 
Mr. SchuJman, I apologize for being late. I would like to ask your 

opinion of the change of the rule. I think I understand from counsel 
here the position you have taken. But ill the reC811t developments that 
we have of the vast few years with the grand jury system such as it is, 
in which t.he district attorney can more or less determine whether or 
not an indictment is returned, the witnesses in the grand jury have no 
counselin the grand jury itself. .. ' 

Federal judges, whether they be prosecubon mmded or' not, cer~ 
tainly have the ability to be prosecution minded. They have the oppor
tunity . .As you have pointed out, they do resist change of venue. It is 
hard for them to believe that a community that draws Federal grand 
juries can be prejudiced to the extent that a fair jury cs,nnot'be chosen, 
with the omnibus crime bill, under which a person can becoJ?victed 
with very little evidence, in my opinion, under the conspiracy laws. 

Do you think there is any excuse for us changing the present rules 
which would take one more step away from an accused person having 
the opportunity to at least defend himself ~ 

Mr. SCHULMAN. I not only think there is no substantive reason to 
change rule 24 (b), but I wouid urge that at some point the subcdmmit~ 
tee consider strengthening the right of defendants by vitiating the 
parity in capital cases. It is now 20-20 if the rule remains the same. 
Particularly given the likelihood of a Federal capitalpunishnient bill, 
it seems to me that it is very wrong to have the Government at parity 
in capital cases or treason cases with the defendant. 

Moreover, it seems to me that /the committee ought to be thinking 
IU.bout trying Ito give back to defendants lawer conducted voir dire -in 
Feder~l court, because it seems to me that the diminishment of voir 
dire condut)tedextensively by lawyers has done more to eclipse de~ 
fend ants' rights than any other single thing that has happened in 
the Federal courts. . , . 

Mr. IIAr.L. Would you repeat that last part. ~. ,. 
Mr .. SCHULMAN. Thank you for ~he opportunlty. I w~ try,ir,g to 

say rthat the te.lldencyfor Federal Judges 'to usurp the TIght· of con~ 
ducting voir dir:e ~n~ the way in which they conducted voir dire has 
done more to dhroll1sh the rIghts of defendants lthan anything· else, 
and I would hope that as the ABA has urged the Congress, that it will 
take' some aCJtion to try to give back voirc1ire to ithe defendant. 

Mr. MANN. Will the gentleman yield at that point ~ • ., 
Mr. HALL. Yes. 
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Mr. M.ANN.Whatis the l1istory of thaM Haslthere. been any change. 
in the rules of criminal procedure in the last 40 years ~ 

Mr. SCHULMAN. It hRs been discretionary. 
Mr. ~fANN. There has really been no rule or law change~ It 1s just 

a ma;tter of practice. . 
Mr. SCHULMAN. A matter of pradtice, is my unde~tanding. But it 

has become extremely widespread and pervasive. It 1S the very rare 
Federal judge who permits counsel to conduclt vnir dire or even to 
intervene in any way, shape or form in the voir dire process .. 

Mr. EVANS. Could I contmue, Mr. Chairman ~ . 
Mr. MANN. Yes. -
Mr. EYANS'. Then am I reading you correctly, Mr. Schulman, that 

if changes are made in the numoor of peremptory challenges, !that it 
would be your recommendation that the number of State challenges 
be increased rather than the number of defendant challenges being 
decreased~ 

Mr. SOHULMAN. I would urge, if it ever came to that, the increase 
in challenges' for Ithe defenda,nt and the decrease of challenges in 
capital cases :for-the Government. I think the Government has enough 
to take care of its own under the current rule 24(b). I think that 
the defendant is adequately protected in felony cases, but the situ
aJtion is much different in capital cases where there is a !parity of 
20-20., . 

It seems to me that the Government is entitled to. fewer and tthat 
justice would be better served if indeed the Government had fewer 
p~1,.·emptory challenges in cap]tal cases. 

Mr. EVANS. This may be a litltle ·off the subject, but it still ties in 
with the-general subject ma:tter. Hav~ you hl:!'d e2q~eri~nce with the 
collaboratlOn between the people making the mvestlgatlOn, the Fed-.. 
eral officials, if you will, and the prosecution .in Federal cases Ito an 
extent that it{; ~s very difficult fo1,' an adequate defense to be prepared ~ 
Have you had any experience aitiLll in observin~ this ~ 

Mr. SCHULMAN. In observing the 'COllaboration between the investi
galtors for the U.S. Attorney land the U.S. Attorney's Office ~ 

Mr. EVANS. Ri~ht, the full participation by the U.S. Attorney's 
Office in the investigation. . 

Mr. SCIIULMAN .. The mvestigmtion of prospective jurors ~ 
Mr. EVANS. No, the investigation or prospective cases~ . 
~fr. SOIlULM.AN. No, r have nat. I have no experience in that respect. 
Mr. EVANS. Thank you. 
Thank you, Mr. Chairman. . 

" Mr; MiNN .. Mr. Schulman, by what method did you arrivelat your 
data on the presupposition of gui1M - . 

Mr: SOIIUL~fAl;'". 'We have dop.~ many surveys. The .finding tlw,t we 
have IS v~ry .conSIstent that a mIDlnllim or 30 percent of the over 14,000 
pl'ospect!ve .Jurors tl~a.t we have intervie~ed across the country believe 
that an mdlctment IS tantamount to gtult and that the burden is not 
on the Government to .pl:ove the defendant's guilt, but the burden is on 
the accused to prove hiS mnocence. 

So .I ~tart with that !IDding, which has consistently occurre4;and 
be~n Yel'lfied by ~any chfferent surveyq-wehave done. Then to provide 
a SImple calculatIon, I assume the Arizona plan, which is the stl'llck 
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system, . and that is in very wide use in Federal courts. The nature of 
that system is that you first qualify prospective jurors for a cause. 
You pass them for cause. 

So you reauire 12 jurors and then if you lutye 10 peremptories for 
the defendant and 6 for the Government, you qualify 28 jurors and 
then each side strikes. So then rtake 30 percent of the 28 and ask how 
many of those would. be likely to be tarnished and I derive the 

. calculation. 
Now, the assumption here is that those jurors will not, all of them 

who have that view, be found out by the voir dire process for a variety 
of reasons. 

:Ur. MANN. I understand the application 'If that. In determining it 
in the first instance, you rely on public opinion surveys and polling 
and that sort of thing? " 

Mr. SO:mJL1l'rAN. Yes, and post-trial interviews. ,Ve have done a great 
mUllber of post-trial interviews with Federa.l jurors, both people who 
were struck and people who actually served 011 juries. Lwould say at 
least 500 of such interviews over the last 7 years. . 

JYIr. !fru'm. Just to clear up my thinking on it,' since I have been 
awa,y from it so long, the joint or separate exercise of peremptory 
challenges by multiple defeudants-byjoint you mean that they confer 
on a particular juror and the judge lets them divide up the peremptory 
challenges? It is his discretion as to whether or not to give tI,em addi
tional challenges or to give each defendant the full amount? 

Mr. SOnUEi\IAN. Exactly so. 
Mr. J\UNN. In most cases, do they make them divide up the total 

peremptory challenges' for the defendants? .. 
Mr. SOHULJlIAN. In most cases they require them to exercise them 

jointly with no additional challenges. A good example would be the 
Governor l\fandel trial in Maryland where he has a number of co
defendants and they have additional peremptory challenges. 

They have conflicting interests, but they are obliged to exercise their 
challenges jointly, and that creates a nightmare for those defendants. 

Mr. Iv.UNN. They were given additional challenges by what 
procedure? 

Mr. SOnULJ\[AN. They were given additional challenges by making 
a showing of the preb:ial publicity and indeed also as a result of a 
public opinion survey that was done show~g the amount of prejudice 

. that attached to Governor Mandel and Ins codefendants. 
Mr. l\UNN. But that was a discretionary decision:' 
Mr. SOHUL1I:rAN. Yes, it was. 
Mr. MANN. Let's get to what appears to be the nub of the rationale 

for this rule. It permits the systematic elimination of members of a 
given group from a jury,. . 

It has been my experIence ill the law that that is what peremptory 
cluLlJenges are aU about, whatever you might call that group, whether 
it is based llpon age, sex, religion, trade, occupation or whatever. 

Do you infer, as I do, that perhaps the dr<:dters of the proposed 
amendment are trying to read into the term "h::rpartial jury" some of 
bUy cu;rrent civi~ rights concerns '1.~out, put~ing'lt loosely, proportion
alism ill our socIety? Do you perceive that IS what they are influenced 
by? ' 

.... 
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Mr. SorWLl\IAN. I think they are influenced by that. I· th!nk tl~ey 
are in some senses trying to legislate in Swain v. 11labam.a,11ll whlch. 
that issue came before the Supreme Qourt. . 

I think also that the Oonference IS creatllg a straw IDim here. That 
is to say, I think they a~e anxious to streamline the Federal court 
procedures. They are anuous to reduce p'eremp~ory challenges. They 
have been anxious to do that for a long penod of tune. . 

I think that they are offering this as a lollipop to the Oongress Rnd 
to the public. I d~m't think they se1'i011$ly. intend t~lat to happen or 
think that that will happen, although I tl11nk that IS part of the ra
tionale. that they put forward. 

M);. MANN. Of comse, depending upon the area of the country that 
mayor may not be solving m;ty problem. .. 

Mr. SCmJLMAN. I apprecIate. that. You were asking me to speculate 
about their motivation. It is very difficult to do that. I just know that 
i~ is not likely to happen and that it may well be motivated by what 
you suggest. 

Mr. MANN. We will have the opportmlity to question the drafters, 
and you have been very helpful in giving us some ammunition. 

Who do you think they include in the term· "members of a certain 
group" as that te.rm is used iJ,l. the a?visory committee note ~ 

Mr. SCIIULMAN. The way I read that, it could only mean nonwhite 
people or young people or possibly women, because under the current 
1:u1es of qualification or disqualification, women who have childl'en 
under 12 can take an automatic disqualification. 

Wbat that means is that women who have children are largely 
absent from Federal juries and they could conceivably mean that 
group. . ' , 

:Mr. :MANN. I am now tr.eading on tender ground when I ask you, 
again about the orientatim,l of Federal judges. 

It is my experience that we lawyers who have had a substantial 
criminal practice don't often fan into that category of distinguished 
attorneys who become Federal judges. I am not aware of any or our 
great ~riminalla wyers who have become Fed~ral judges. . 

I thlllk the type of la.wyer who ends up bellO' a Federal Judge is one 
who is more likely to represent more politicafiy important clients, to 
have a more politically important position in the community and a 
st!l;tus in the community that we criminal lawyers sometimes don't 
enJoy .. 

r tllll1k your statement 0;1\ a mixed bag is correct, but I wonder if 
the mix isn't a little hit nilore weighted in the direction of no real 
experienc~ or no substantial experience in representing criminal de~ 
fendants m Federal eourt. ' 
. ~rr. SCHULMAN. I am sure that is true. My studies certainly haye 
llclicated th.at ~ost ;rederal judges have a history of serving as U.S. 
attorn«:ys. or aSSIstant U.S. attorneys, bu~ have not equallyserv~d at . 
the. crlmJ.:!lal defense bar and thus the' orientation that they have 
typICally IS of that Ol,'der, rather' than the orientatioIi which is devel~ 
op'ed. by someone who has practiced for a 10nO' time as pali of· the 
cnmmal bar. to> ' 

Mr. MAN~. + am not, necessarily laying this amendment at the feet 
of Federal Judges alone. I realize it was "drafted by a committeo com~ 

138(} u.s, 202 ('1965). 
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posed of a more or less representative group, including some attorneys 
and professors. . 

:i\'Ir. Smietanka ~ 
Mr. SMIETANKA. Nil'. Shulman, Qne question. It was your observa

tion that the Government exercises the preponderance of the peremp
tory challenges. However, isn't it also true that the defendant needs 
only one favorable juror and thus may not need to exercise as many 
peremptory challenges as the prosecutor who needs a unanimous 
verdict for conviction? 

Mr. SOHULMAN. It has been my experience that the defendant 
requires more than one favorable juror, given the nature of the 
velocity of deliberations" That is, a single person who holds out is a 
very remarkable hmnan .and typically what happens in deliberations, 
I think, is a subgroup fOl'mation in which for a hung jury to occur 
there must typically be more than one :person supporting each other, 
if they are to stand out ag{~inst the majonty. 

But I think the larger question is that there are many reasons why 
jurors vote acquit.tal or vote a conviction. It is not simply and merely 
the predisposition that they come in with. It is also the natul'e of 
the facts that they hear in court and many other things that lead 
them to the decision they come to. . , 

I think it. is oversb">ulifying to try to suggest that the defense 
_",quires only one person in a jury decision and the Government 
requires twelve. The Government is not afraid to retry people when 
it has a hung jury and it does quite often. 

Hung juries are not that frequent in Federal court. Indeed, the 
conviction rate is about '75 percent throughout the country, varying 
from jurisdiction to jurisdiction. 

So the issue of the hung jury, I think, is somewhat overrated, and 
the idea that the defense requires only juror to win is really a some
what simplistic view of how the process actually operates. 

Mr. EVANs.·Mr. Chairman~ 
Mr. MANN. Yes. 
:nfr. EVANS. On the other hand, Mr. Shulman, isn't it true that 

generally in a case of this type, or a criminal case, that the State. has 
all the resources a.vailable to it to present a case against the defendant ~ 

I would like to presmne that sometimes innocent people are tried 
befor80ur Federal courts. Isn't it further true that we often have 
jurors who presume guilt on the basis of the indictment~ And with 
thQsethings against a person who stands accused do we need to make 
the dis}:larlty greater by changing this group ~ 

l\fr. SOHULl\rAN. I think that is all true and that haS' been my 
testimony. 

I would like to add to that that I have been very conservative 
here, and I hope that the members will appreciate that. 

In point of fact, ckpending upon the nature of the crime and the 
nature of the defendant, whether there is a victim or not-and if 
there is a victim, who that victim is-the amount of prejudice in that 
district can well escalate beyond 50 and 60 and '70 percent, so that it 
is very, very difficult to find jurors who can in the slightest sense be 
fair. 

'. 

• 
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I would cite to you the problem of tryjng to find fair and impartial 
jurors in South Dakota when. two FBI agents were killed on the Pine 
Ridge Reservation. Ultimately, there was Q transfer of venue to Iowa, 
a substantial distance away, where there is no perceived threat from 
Indians and where there is not the typical experience that white people 
have with Indians in South Dakota. 

South Dakota is a State which is yery liberal in many ways, but 
when it comes to the problem or the American Indian, it is a very diffi
cult situation; and that is true too for many different kinds of defend
ants, ma.ny different kinds of crimes, many different kinds of victims. 

So the situation is really much fiercer than the 30 percent that I was 
suggesting as a rock bottom kind of calculation. 

Mr. EVANS. I tlUnk it is only hmnan nature for us to be a lot more 
Eberal about problems that other people have rather than problems 
we have in our own area. 

No further questions, Mr. Chairman. 
:Mr. MANN. Thank :you so much. 
Mr. I-ImE. Mr. ChQlrman, I just am reluctant to terminate this fas

cinating colloquy without commenting that it seems to me that the. 
defendant is very much beleaguered by the burden of all thistesti
mony, with prejudice from the community with harsh judges who have 
no experience with criminal practice, and with jurors who are con
vincedan indictment is tantamount to guilt. 

If I may just ameliorate from my own experience and views, those 
comments, it seems to me that despite .the absence of crimina1experi
ence by men who ascend to the Federal bench their OWn philosophy 
has been predominantly liberal and this lack of experience has in no 

. way impeded their compassion for defendants, particularly in Chicago 
where I come from. .. 

There are one or two judgl;ls there where defendants quake when 
they 'are assigned to tliem, but I think they get yery much of a fair 
break from the others. 

Defe,nse counsel has enormous le~way that the prosecution doesn't 
have in the trial of a oose. He can push to the outermost edge of mis
conduct and contempt, because the State isn't going to appeal for 
errors that defense counsel makes. 

I think of Mr. Kunstler roaming over the Federal court 11S though 
it was a fraternit.y house. 

Lastly, I -agree that most people think fudict111ent is tantamount to 
guilt, but by the time the trial is over, defense counsel should have 
spent 60 percent of hIs tin16 informing them that the opposite is true 
and making it their sacred obligation to carry that kriowledge with 
them to their gr~.ves. 

Those are my comments. Thank you. 
~£r. )\UNN. 'Thank YOUl Mr .. Hyde. Thank you vcry much, Mr. 

Schulman. Ii 
Mr. SCE:Ut.UAN. Thank yon, sir. . 
[Tlle prepared statement of Mr~ Sohulmal1 follows :] 

STATEMEJ:<T . OF THE NATIONAL. JURY fnOJEC'l: 

By Jay Schulman, 
~', i 

l\1y name is Jay Schulman. I am a sociologist and a fo~nder alid member of 
the National Jury Project. I haVe been qualified as an t~:x:pert in jury composi· 
tion and selection in a number of federal courts. The National Jury Project is a 



not-for-profit corporation chartered in New York State. The focus of onr work 
is the application of social science techniques to the strengthening of elements of 
the Americe:n jury system. 

Since the beginning of this work ill 1970, project members have worked on 
over forty federal criminal trials, involving both white and ]Jon-white defend
ants, in more than thirty federal court divisions . .Although much of our wode has
involved highly publicized trials, we have studied the composition of a number of 
federal jury systems and have lJad considerable experience in the conduct of 
voir dire and the exerclse of peremptory challenges in everyday court criminal 
practice. 

r am here to speak in oppOSition to the proposed amendments to rule 24B. The 
over-riding issue before this subcommittee is whether the proposed changes in 
rule 24B are compatible with the sixth amendment right of accused to an im
partial ;iury trial or whether the changes recommended by the Judicial Confer
ence will have the effect of eviscerating th.at constitutional right. 

The subcommittee surely lrnows that the eclipse of lawyer conducted voir dire
and the trivialization of voir dire in most federal courts have virtually extin
guished the cause challenge as a tool for minimizing partiality. The accused 
has left only the peremptory challenges allowed under rule 24B to minimize the
prejudice that so easily attaches to criminal defendants in these times of great 
public sensitivity to crime. 

~'he .Tudicial Conference is propOSing two very basic changes in rule 24B~ 
First, they would reduce the absolute numller of peremptory challenges avail
able to both sides in all federal criminal jury trials to twelve cllallenges in cap
ital cases, five Challenges in felony cases, and two challenges in misdemeanors .. 
These changes woud not enable the defense to achieve a jury free of bias against 
the accused. 

Findings from 28 surveys conducted by the Jury Project in 25 federal diviJ 

sions show that at least 30 percent of federal jury pools believe that an indict-
ment, any indictment, is tantamount to guilt; that is, they believe the accused' 
is guilty and must prove his innocence. (Cf. Appendix A.) 

In felony cases at present, when the Arizona plan, the socalled struck system, 
is used, the final panel contains 28 prospective jurors, 8 of whom might fall 
into that category which assumes guilt apriOl:i. The defense, with 10 challenges, 
is thus able to weed out thoSe jurors who are prejudiced. 

Under the proposed rule, the defense WOUld. have only 5 challenges to winnow 
Q. panel of 22 and yet a final panel of 22 might contain as many as 6.6 or T 
potential jurors who cannot grant the presumption of innocence to the accused. 
The predicament of the defense is compounded in those cases in which the crime
and pretrial events have received extensive media coverage. 

What is true in felony cases is even more true in death penalty cases, in 
which the charge alone arouses fear, loathing, anger, and a desire for revenge
in a sizeable portion of the community. 

The plain fact is that 12 peremptory challenges in a capital case and 5· 
peremptory challenges in felony cases are too few to afford the accused even 
the appearance of justice. The effect will be an even higher conviction rate
accompanied by an increased alienation from the criminal justice system. 

The second change proposed by the Judicial Conference would provide. parity
in respect to peremptory challenges to the government and the defense in all 
fed~l'al criminal cases. 

l'he question is whether the interests of justice, for the public as well as the· 
accused, is served by pretending that the government suffers as much apdori" 
prejudice as does the accused. 

Certainly both the government and the accused have an eqnal right to a 
fail' and impartial jury. Certain1y both the U.S. attorney .and the defense
attorney must be able to eliminate jurors either feels are prejudiced for or' 
.against their side. 

But how much of a problem does the government actually face in minimizing
prejudice against it? Our studies of major felony and capital cases reveal that
not more than 5 percent of a jury pool begins service with an animus against 
the government or with a favorable view of even the most attractive criminal 
defendant. 

Thus, in a felony case under the present rule, with a final panel of 28, the 
government needs only 1.4 (or 2) challenges to remove those presumed to be· 
biased against them. Under the proposed rule, with a final panel of 22, the govern
mel).t would need op]y 1 challenge to protect its right to a fair trial. 
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In a capital case under the present rule, with a final panel of 52, the govern

ment needs 2.6 (or B) challenges to be reasonably protected froul partiality. 
Under the proposed rule, with a final panel of 36, the government would need 
1.8 (or 2) challenges to be reasonably immune. 

Suppose that out <lata understates by a factor of two or even three the animus 
attaching to the government in criminal cases. Allplying the same formula, the 
government still has a surplus of strikes in aU criminal cases under DOUb sets 
()f rilles. 

Parity for the government combined with a loss of half of its peremptory chal
lenges leaves the defense with too few challenges to screen out potential jurors 
it would like to strike. The government, on the other hand, is left in the advan
taged position of having more than enough peremptory challenges to eliminate 
.all of those jurors it cares to. 

The proposed changes in rule 24B vitiates rights of the accuserl which have 
been anchored in American jurisprudence for almost 200 years in capital cases 
and for 65 years in felony cases. Chart 1 (Cf. Appendix 2) shows very clearly 
that the amendments to rule 24B are radical departures from what has hitherto 
been considered as necessary to safeguard the right of the accused to an impar
tial jury trial. The 1970 Crimes Act codified the common law right of the accused 
to 20 peremptory challenges in capital cases and gave the accused a ratio- oifour 
to one in peremptory challenges over the government; while the 1911 Crimes Act 
accorded the accused 10 challenges and a ratio of 10 to five or two to one over 
the government. 

'l'he Judicial COnference began its efforts to change rule 24B as long ago as 
1960. Xn 1962 the Conference promulgated and disseminated a . draft o-f the 
identical rules it is seeking to hase adopted in 1977. The Judicial Conference 
abandoned the ·attempt to take these changes forward because of the strong 
opposition encountered from the legal community. WllUt has happened in recent 
years to Ilersuade the Conference to tr~ again with these proposals? The don
ference's answer is that the Congress' passage of the 1968 Jury Selection and 
Service Act has lessened the need for peremptory challenges. 

The Advisory Committee implys that a large number of peremptory challenges 
(20 in ca:r>ital cases and 10 for the accused in felony cases) is contradidory 
to the spirit of Congress in passing the 1968 Jury Selection and Service Act, 
'i'i'hich based federal jury service on !l. random selection from lists of registered 
voters in a judicial district. But the legislative history of the 1968 Jury Selection 
Act does not show that Congress linked the creation of a more representative jury 
system to a reduction in peremptory challenges. 

The Advisory Committee obviously believes that a representative jury system 
mirroring its underlying civic population lessens the need for peremptory chal
lenges. However, prejudice is just as likely to operate among jurors origi
nating from a broad community Ct'oss-section as among jurors who are selected 
more narrowly. A more representative jury system does not mean prejudice-free 
jurors, and thus does not obviate the need for peremptory challenges. 

The Judicial Conference hypothesizes that fewer peremptory challenges for 
both sides will lead to greater representation on petit jUries of sub-groups 
\vhich have been 1lllderrepresented or excluded because of the exercise of per
emptory challenges. I assume that the AdvisQry Committee has nonwhite peopla 
mainly in mind. 

There are two issues: First, are thete so few nonwhites appearing in venires 
inmallY federal divisionEj that either side can use its strikes to limit or exclude 
nonwhites from partidpation on federal jUries? Second, does one'side 01' the 
other 01' both sides concentrate their strikes against nonwhite jurors? . 

Trial e:'I.'1lerience an~l the several reported fec1ernl cases show that defense 
counsel tend to accept nonwhite jurors in most types of criminal cases whereas 
goYel'nment atto;rneys seem to striIm nonwhite jurors conSistently, particularly 
in cnseil in which nonwhites are defendants. 

For example, the United states struck all nonwhites who otlJenvise qualified 
in ten recent jury h'ials in wl1ich~<\mericltn Indians were defendantS. The U.S. 
struck 81 percent of the black jurOrs eligible to serve in thirteen trials held in 
the ,Vestern District of ",Hssonri in whir.h tlJe l1efellc1ants were black; (df. U.S. 
YS Cartel', 58 F 2nd '844. at 848, 8th Circuit, 1075 cert (len. May 3,1076.) In the 
Hartford c1ivision of the COIlII!ecticutDish'ict, the U.S. strucl{ 94 percent of the 
hIack potential jurors in seyen trials in which blacks were defendants whereas 
c1efense counsel struck 110 blnrJ;:s. In the same federal division, the U.S. struck 
1)0 percent of the blad" potential jurors in sixteen trials in which whites were 

\ 



18 

defendants whereas defense counsel struck 8 percent of the blacks. (Cf. U.S. vs. 
HonorableJon O. Newman Gfj3 76-3077, 2nd Circuit.) 

To be sure, ,the facts of who strikes whom, when, Ilre meagre. Yet the Aclvisory 
Committee's assumption that a reduction from 10 to 5 peremptory challenges for 
the accused in felony cases means greater represer(tation of nonwhite jurors on 
federal juriesis nnwarl'Untecl unless the Committee can sho,,' that defense coun
sel has been responsible for systematically striking nonwhite jurors. Neither 
will a. reduction to ]2 challenges in capital cases and to five challenges in felony 
cases prevent U.S. attorneys from winllowing or eliminating nonwhite jurors in 
most federal courts if they are so inclilwd. 

The Judicial Conference's third and final justification for changing rule 24B is 
that a reduction in peremptory challenges will sIleed up jury selection and save 
court time and costs. 

A canvass of twenty fedel'lll puJJlic defender offices around the nation shows 
that the average time to impanel a jury in everyday federal criminal practice is 
seventy minutes, give or take a few minutes. 

Transparently, a total reduction in peremptory challenges of six in felony 
cases will save the taxpayer very little money and the court very little time. 

Let me close.by noting some of the many .advantages thatthe government has 
over defendants in federal criminal cases, which the government will continue 
to have with 01' without the proposed changes ill rule 24B. 

1. In many multiple defendent cases elefendants are 'Obligeel to exercise chal
lenges jointly while tlJere is only one government. 

2. Defendants face severe diiliculties in obtaining adequate appellat(:review 
in the areas of voir ilire and jury selection because of the discretion allowe(l 
the trial judge. 

3. The government is often in a position to choose the location of a trial. 
4. :M:aking a showing of community prejudice is beyonel the resources of most 

elefemlants ·and thl:! budgets of feeleral public elefendel' offices. 
5. The composition of feelel'al jury systems substantially underrepreseut young 

and nonwhite people, whom stuilies show are least likely to holel a priori prej
uelices against criminal defendants. 

6. Voir dire in most fecleral courts is Judge-conducted anel perfunctory and 
does not lay .a proper predicate for making cause challenges and exercising 
peremptory challenges. 

7. T.qe government has greater access to information about jurors from its 
own records and as a result of its investigative powers tlJan elo defense counsel. 

If the sixth amendment guarantee of an impartial jury trial is.to ,l;lave validity, 
the accused requires as a bare minimum a genuinely inclusive· jury system, 
meaningful voir dire, enough peremptory challenges to wiunow a jury panel of 
prejuiliceel jurors, and more peremptory challenges tlJan the government. 

As the federal courts now operate, criminal defendants have few enough of 
these assurances. To strip them still further would be a calamity for the admin
istration of justice in a democratic society. 

The least tlJe subcommittee should do is report out a bill maintaining rule 24B 
in its present form. 

Mr. MANN. Our next witness is Mr. Terry Philip Segal, of Boston. 
Mr. Segal is counsel for the firm of Silverman & Kudisch. He is chair
man of the Subcommittee on Criminal 'Tax Penalties of the American 
Bar Association. 

We welcome you to the subcommittee. The prepared statement that 
you submitted will, without objection, be made a part of the record 
and you may proceed as ydu see fit. 

TESTIMONY OF TERRY PHILIP SEGAL, ATTORNEY, BOSTON, MASS. 

Mr. SEGAL. Thank you, Mr. Chairman. 
My name is Terry Philip Segal. I am a Boston attorney, who is 

counsel to the firm of Silverman & Kudisch. My practice consists 
mainly of civil and criminal litigation. I 'also teach courses in criminal 
procedure and trial practice at Boston College Law SchdOl. 
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Prior to entering private practice, I spent 4 years as an Assistant 
U.S. 'attorney for Massachusetts 'and the District of Columbia. 

I am also chairman of the American Bar Association's tax section's 
~ubcommittee on criminal tax penalties, but since the subcommittee 
and ABA tax section have taken no formal position on rule 6 ( 6) the' 
views I express are solely my own and do not necess3,rily represent 
those of the ABA criminal tax penalties subcommittee or the ABA 
tax section. 

I appreciate this opportunity to give you my views about the pro
posed amendment to rule 6 (e). The proposed amendment has a legiti
mate purpose: to permit Government attorneys, to obtain help in grand 
jury proceedings from other Government persOlmel where their e,xper
tise has been demonstrated to be required. 

Apart from the difficulties of delineating the type of demonstra
tion which must be required £01' Government attorneys to obtain help,. 
my concern is that, as presently drafted, the 6(e) amendment could 
permit disclosure of grand jury proceedings to administrative agencies 
to assist said agencies in their own pending separate administrative 
investigations. 

Since administrative agencies' powers of investigation are ~ar more 
limited than the far ranging powers of the grand jury, disclosure of 
grand jury information to administrative agencies not only diverts; 
the grand jury from its historic duty, but gives administratIve agen~ 
cies powers not specifically conferred by Oongress . 

. Dating back to the Assize of Clarendon issued by Henry II in 1166,. 
the grand jury has -always had the duty of investigating crin1e. 

Grand jury investigations have traditionally been conducted in 
secret. There are sound reasons for grand jury secrecy such as prevent
ing flight, encouraging maximum disclosure by witnesses and protect
ino- the rights of the potential accused. 
~rand juries have .also traditionally had powers beyond anyadmin

istrative agency. For example, a grand jury can hutiate a general' 
inquiry into crfminal conduct without selecting a specific target. There' 
is 110 requirement that evidence be relevant before the ~rand jury has 
a right to consider it. An accused is not entitled to notlce of any pro
posed charges. A grand jury witness has no right to have counsel 
~efore ~he grand jury, and his testimony can be compelled by grant of 
llnmlUuty. 

Additionally, a grand jury subpena is not subject to the same 
limitations as a civil sunmions. ,~ 

In describing the grand jury's far-reaching powers, onecommenta
tor noted, " .... tne only justification, if any, for the gl'and jury's 
massive intrusions upon freedom and privacy is tlle importance society 
has attacJ;1e,d to detecting criminal 'activity and bringing to justice 
those responsible." 

On the other side of the coin, Congress and the courts have specifi
cally limited the tools available to administrative agencies in cOlicluch, 
ing their investigations. Agency subpenas must pass muster ullc1t1r the-I 
£ou),th amendment. .' ~ , , 

By statute, Federal agencies are required to issue subpenasonly 
for evidence which is "relevant" and "materiaP' to the inquiry. 

" \\ 
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Additionally, a witness called to testify in an agency proceeding may 
bave counsel present and may readily obtain a transcript of his 
testimony. . 

In short, to permit disclosure for use in administrative investiga
tions makes the grand jury, presently a constitutional entity under 
court supervision, an instrument of an administrative agency, a branch 
of the executive. Such disclosure not only diverts the grand jury from 
its true function of investigating crime, but gives executive agencies 
l)owers not specifically conferred by Congress. 

As Judge Hufstedler recently stated in Si'l1~plot v.IRS, slip opinion 
.at page 6 (9th Cir. decided Nov~~ber 12, 1976), a case where the 
court denied IRS persollllel asslstmg the U.S. attorney access to 
grand jury material without an adversary hearing and showing of 
"particularized and compelling need:" 

The IRS possesses a broad arsenal of investigative tools for discovering civil 
tax liabilities. In creating these weapons, COhgress provided what it believed 
wus necessary to protect the public. Congress did not see fit to grant the IRS 
.access to grand jury materials in criminal tax investigations. 

The advisory committee was aware of the potential for abuse in 
connection with the proposed amendment to rule 6 ( e) : 

"The court may inquire as to the good faith of the assisting per
sonnel, to ensure that access of material is not merely subterfuge to 
gather evidence unattainable by means other than grand jury. Advi
sory committee note." 

Let me suggest that tIns committee consider making meaningful the 
-concern expressed by the advisory committee by drafting additional 
language to 6 ( e) ; so 6 ( e) would now read: 

Disclosure of matters occurring before the grand jury other than its delibera
tions and the vote of any jury may be made to 'the attorneys for the Government 
for use only in connection with any assistance they render to the grand jury. 

For purposes of this subdivision, "attorneys for the Government" 
includes those enumerated in rule 54: (i) . It also includes such other 
Government 'persollllel are necessary to assist t1:e attorneys for the 
Government m the performance of their duties. 

To obtain assistance 'of other Government personnel, the attorneys 
fo:: the Government must upon a proper showing before the appro
prIate COll,rt, demonstrate such persollllel are necessary to assist them 
in a grand jury investigation. To obtain disclosure of grand jury ma
terial for use by administrative agencies, the Government, at an ad
versary hearing, must show particularized and compelling need. 

Thank you, Mr. Chairnlan. 
Mr. MANN. Thank you. 
Ms. Holtzman ~ 
Ms. HOL'l'Z]IAN. Mr. Chairman, I think the point that has been made 

is a valid oile, and I think the suggested language is something that 
should receive our serious consideration. 

Mr. MANN. Mr. Hyde ~ 
Mr. HYDE. Yes, sir. I am concerned about an adversary proceeding. 

How, Mr. Segal, would you have an adversary hearing to obtain dis
·closure of grand jury material when, as yet, there may be no adversary ~ 

Mr. SEGAL. Let's take a hypothetical case. The grand jury investi
gates somebody for possible tax fraud. They can't make a criminal 

". 
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case. They want to send it over to the IRS to use in a civil enforce
ment proceeding, the 50 percent fraud pena~ty. 

There is a target. They have amassed evidence against that one par
ticular taxpayer, but somebody has made a decision not to go 
criminally. . 

He would be the adversary. He would be the person who shou1(1 be 
represented at the hearing before that information is then turned over 
to the administrative agency. 

Mi'. H1:DE. I can understand t.hat, but I call also hypothesize a case 
where tl1ey don't really know what they have. They have a lot of rec
ords pertaining, perhaps to industrial espionage or something, and 
they ne{~c1 some expert to look at it and tell them what they have. 

As yet, there is no indictment and no adversary, yet they want to 
have accountants, metallurgists and so forth look at this stuff. 

A'Ir. SEGAL. There are two issues here. I can say when I prosecuted 
tax fraud cases, it was essential to have the help of the IRS persollllel 
at tho .grand jury level. Quite honestly I would have sometimes been 
lost mthout them. 

I uon't object to Government personnel assisting the attorneys in 
connection with grand jury investigation. 

You need that help. . 
I think the Government, however, should be required to make some 

showing to the court. 
I don',t say that the hearing should bean adversary hearing. I think 

tbat the Government can submit an affidavit and the court can have 
an ex parte hearing to determine the number of persollllel requirecl and 
if each of them is necessary to assist the grand jury. 

The grand jury needs that expertise. . 
The adversary hearing I contemplate is after the grand jury has 

finished its work and wants to send that information back to some ad
luinistrative agency, or some administrative agency wants that infor
lIlation in cOlllledion with an administrative investigation. At that 
time I respectfully suggest you need the adversary hearing, because 
you shouldn't breach grand jury secrecy, absent compeliing need. 

Mr. HYDE. Then the operative language is "for use by administra
tive agencies." 

I think we ought to take a Jook at this and draft it in such !1 way 
that other than attorneys for the Government may have aCcess to this,. 
w hen their access is reasonably necessary to inform the Government 
as to the nature of where they a.re going and what they have got. 

But whether for use other than by the grand jury for the particular' 
purposes of the grand jury, then an adversary hearing would be 

. relevant. " I"~ 

I don't know tl1at this language doesn't do that, but I wish it 
would. ~-;-?-- =- > 

~fr. SEGAL. I am not sure it does either. . lY. 
In short, the first procedure would not be an adversary hearing •. 

Yet the Government would still have to make some showing to a 
court th~t these people are necessary to assist the grand jUl'y, and the 
court 1l1lght say, well, you. don't need 24, you only need four. 

})fr. HYDE. And the iniormation·they derive will remain with this 
grand jury for its purposes and not be shuttled over to the Environ
ment.al Protection AgencY, and so forth. 
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Mr. SEGAr". That is right.. ., 
If the EnVIronmental ProtectIOn Agency wants It, that IS the ad-

versary hearing I contemplate. 
. Mr. ·HYDE. I agree with you. . , 

MI'. SEGAL. I think the committee should consider some check proce
dure so that it can't float over without court supervision, people sign
ing in and signing out who have access to the transcript, and so 
forth. 

Mr. HYDE. If we mav get the free services of very eminent cOlllsel, 
if you can draft something like we have .b.een talking about, I am 
sure the committee would be glad to see it. 

Mr. SEGAL. I will be glad to do so. Thank you, Congressman Hyde. 
Mr. :MANN. Mr. Hall ~ 
Mr. I-lALL. Mr. Segal, you stated a moment ago toward the conclu

Bion of your testimony that these outside people would be given access 
to grand jury records. I have tried to write down here, where would 
the assistance have been given before papers would be given to these 
outside people ~ Would it be a hearing before the court and for the 
'Court to determine at what phase of the hearing these outside admin
istrative people that you are talking about, coming in under tllispro
posed amendment, assisted the district attorney in some way ~ 

Mr. SEGAL. I think I contemplated two separate court proceedings, 
Congressman. The first is, if the U.S. attorney wants the expertise 
of other Goyermnent personnel that aren't attorneys, he should file 
some sort of affidavit with the court saying, "I want to use X, Y, and 
Z who have this particularized background in connection with this 
investigation for the following reasons, and the grand jury infor
mation will only be disclosed to these people so they can assist us 
with this ongoing grand jury investigation." 

Now, rthat is not an adversary hearing, but the COUDt still can ex
amine the pleadings and make a determinaltion: "Do you need all 
those personnnel ~ Are they necessary people to assist the U.S. 
attorney~" . 

If, down rthe road, a:flter the grand jury has finished deliber.ations 
or at some other. time, an administrative agency now seeks to use 
that same grand Jury material, the court would have to hold an ad
versary hearing and the burden would be upon the Government Ito 
show pal'ticulariized and compelling need before that material is re
leased from the grand jury and sent back to an administrative agency. 

Mr. HALL. What -this, in effect, says is that upon Ia, -proper showing 
by tthe U.S. attorney that some aclmiillstrative agency has assisted him 
in the trial of the prosecution of the case that administrative agency, 
if the evidence warranrts it to the court, will have the right Ito rthat 
grand jury information in re any extraneous things that that other 
agency may attempt to do to that l)articular defendanrt. . 

Mr. SEGAL. After an adversary he;aring before the court where the -
·defendant 1s reprr.Bented, yes.' . . 

Mr.lliLL. I understand. 
Mr. SEGAL. And if the Government meerts the burden. I am not sure 

that is too lUuch different !than the second sentence of rule 6(e) now. 
In other w~rds, there can be a disclosure of matters appearing before 
the grand Jury "only when so directed by the court preliminarily." 
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So upon some showing, jJt still can do so, I just wanted it in Jan ad-
versary hearing. , '. 

Mr. lLm:,. My next/; question was, don't We have that now. m? ( e) ~ 
Mr~ SEGAL; I d~njt tliink y~)U,have it as to an adversary hea~mg. I 

cio:q.'b think there 15 any reqUIrement under, 6 (e) that that;hearmg pe 
adversary. I ~J?nk. that ~s my chang~. The. case law under t~alJbe di~~ 
closure provlslOn ,1$ baSlcn,lly "parlblCulaTIzed it~d compelling need,· 
but I don"t think any de,fendant n0'Y ]m~ a, TIght to 'aJl advel'sary 
hearing-he won't find out about if; untIl a year later. 

Mr. HALL. Suppose, for instance, that i irant jury investigaJtion is 
investigating someone for a violation of usmg the mails iu. interstate 
commarce to defraud, for example, and in the cQurse of thwt inv~':i4-~
galtion something may come up with reference to income tax. evaslun, 
but the grant jury no-bills the defendant. " 

Is it your understanding that under It;his ~roposed rule that the IRS 
can come in and make a proper showing and get access to those grand 
jury records to prosecute that person again on an income tax 
violation ~ '. ' 

Mr. SEGAL. Without tile benefit of an adversary' heai-:ing,' yeS, as 
the rule now stands. That 'is correct. I ~\hink the potential defendant 
should ha-vea right to an adversary h~ltring before Ithat material is 
disclosed by the grandjuryto an admini~trative agency. . 

Mr. HALL. Of cour~e I agree. Don't you think that this is just a 
small hole in the dike toward ilie releasing of inform~tion. Ithalt his-
torically has' been hel~i secret if this amendment is passed ~ . 

~[r. SEGAL. I think the amendment as drafted doesn't have ~lt8 ap
propriate. safeguards, so it is a hole in the dike. In other words,!lliate
rial could be released nnder that amendment to administr~lve agen
cies without a proper showing. You would have breached the secrecy 
of the grand jury. r am not sure that is what is contemplated by the 
Supreme Court Advisory Committee, but I think the language should 
be clarified so that administrative agencies couldn't get it absent some 
compelling need in an adversary hearing. " 

Mr. HALL. Can you see any compelling need for the. proposal to be 
adopteel by this subconlIDittec ~ 

Mr. SEG,.\L. As drafted ~ 
l\fr. I-ULL. Yes. 
1\£1'. SEGAL. Not in the presentiorm. I clo, however, favor rule 6 (e) 

with appropriate safeguards-the safegua~'ds I am proposing put in 
more control on the secrecy of the grand Jury than exists under the 
preseI!t rt;tle, ?ecause I contemp~a~e an ~dversary hearing before that 
materlallS ehsclosed to a:n acUnmlStratlve agency. That doesn't hap
pen now. 

Additionally, I have to feel that a lot of grand jury material is sub 
silentio disclosed. It is very tough rQr an IRS agent who is assisting 
the grn,ud jury to then go back to the IRS, pick up the same case, ancI 
even without :the bene!J.t of the transcripts, wipe from his ,mjnd all 
the lea9-s and mformatIon he has developed as a l'esult of asslstmg the 
grand Jury. ' 
In~ not sllr~ the present rule is a strong rule, for secrecy of the 

grand Jury. I tlunk there are a couple of loopholes 111 there that should 
beWosed. 

c 



Mr. HALL. It is not your testimony to this subcommittee tha.t you 
advocate that the secrecy of grand jury testimony be in any way made 
lessbinding than it now is ~ . 

:Mr. SEPAL. I hope I was clep,r. The thrust of my testimony is that 
:you shoutd do ev:erythin;g po.ssib~e to tighten the. secrecy of.the gran~ 
Jury and only disclose in;fOTmah~n und~r certaul compelling' condI
tions. The rule as presently constrtuted ill the proposed amendment, 
in my judgment, doesn't give you enough safeguards for protecting 
the secrecy oHhe grand jtJry. '. . 

If you are going to ;Jllake a change, I would hope you would do It 
with sufficient ]anguage that. would tighten up the pre.sent rule and 
tighten up even further the proposed amendment. 

Mr. HALL. But tIle proposal that has been submitted to us does not 
do what you are suggesting. 

Mr. SEGAL. I would submit, it doesn't. 
Mr. HALL. I agTee withY011. 
:Mr. SEGAL. The language "attorneys for the government also in

cludes government personnel as~re necessary to assist the attorneys 
for the government in the performance oT their duties," is tlle pro
posed Supreme Court amendment. Those same personnel could then go 
back and work on a civil case without getting the gTand jury tran
scripts, in mv judgment, and have all the benefit of that information 
which Flhould have been secret before the grand iury. 

Mr. HALIJ. You are saying it Flhould be an adversary proceeding be-
IOrH they get it ~ 

Mr. SEGAL. That's right. 
Mr. HALL. Thank you. sir. 
1\1 r. MANN. Mr. Evans ~ 
Mr. EVANS. Yes, Flir. . 
Yon are saying that (,VeIl under the present rules, we h:1Ve too many 

violations of the rr,rand jury secrecy~ 
Mr. REGAL. I tlllnk the present ru10 could lead to such violations. It 

is !lot clear enough. The present rule cloes not adequately protect grand 
jury secrecy. 

Mr. EVANS. How long has 6 (e) been in existence in its present form ~ 
1\£1'. f!:IWAL. I cannot tell you. 
Mr. EVANS. Do yon know of any experience in which there has been 

snch a violation 01' there has been such an improper use of :the knowl
edge obtained. by somt;'one who assisted in the. prosecution or in the 
presentation to a gTanc1 jury of a particular case ~ 

Mr. SEGAL. The advisory committee cites a cp,se, In 1'e Ap11l1956, 
Ter'1J'b Gmna JUT'y 239 F. 2d263 (7th Cir. 1956). In that case the IRS 
was proceeding- on a civil basis. The summons wa~in connection with 
criminal tax liability but Waf> a civil inve~,t:\gative Pl .eeding. The. sum
monses were sent and they weren't answered. The Ik .• ential defendants 
objected. A. grand jury was convened. The same, or just about the 
exact same, summonses were t~en issued by the grand jury. 

As I read the case, the grand Jury subpena was solely for the Eurpose 
of giving the IRS the information they had tried to get ciVIlly and 
had been blocked from getting. There is very strong language in there, 
wherein the court suggests that type ofp£ocedure is an abuse of the 
grand jury because it makes the grand jury an arm of the administra-
tive agency, rather than vice versa. '. 



o 

. ., 

25 

Mr. EVANS. Is there any justification whatsoever in ever. r~leasing 
info;rma!ion, even :with an adveFs!try proceeding, .:from. a .crmunal in
vestlgat1l7e grand Jury to any elvil bureau administratlve a~ency ~. 

Mr. SEGAL. I suppose if the grand jury has finish~d a possIble cril!1-
inal tax investigation, determmed that the potentIal defendant will 
not be indicted, rather than have the IRS go over the same ground 
uo-ain if the IRS can make a proper showing, they should be allowed to 
l{ave tha,t information sent back to them in connection with subsequent 
civil tax proceedings. 

Otherwise, there would be a t:!:emendons dUI?lication of resources 
and the same person would be summonsed two tlIDes. He has been be
fore the grand jury once and now he will get the 76.02 SUlIlmons :from 
the IRS. II the IRS had the benefit of that informatIOn, they probably 
could short circuit that and go forward with what information the 
grand jury has developed, which could be useful in connection with a 
civil tax case they might have. 

Mr. EVANS. But they would still be using the grand jury for the 
purpose of a civil case ~ 

Mr. SEGAL. That's right. . 
Mr. EVANS. And the only justification would be to save money and 

time. .. 
MI'. SEGAr,. At the moment I cannot think of any other. I don't, how

ever, represent the Government any longer, so I will leave it to others 
to answer that point. 

Mr. EVANS. Thank you, Mr. Ohairman. 
Mr. :NL<\NN. 'I'hank you very much. 
Mr. fuLL. Mr. Ohairman, may I ask one other question ~ 
:i\fr. MANN. Yes. 
Mr.lliLL. One other question, sir. Assuming that afto!' yOl)-~ad an 

ael versary. pro~eeding th~< court . .allowed the IRS agent~ to. hayti access 
to grand Jury mvestlgatlOn wlllch was separate and apart:from what 
the grand jury was invecrtigating but as a.n ancilla~ ~atter came up, 
mf1ybe a tax fraud case, and they got that mformatlon, If the IRS peo
ple saw fit in the future to seek additional information against that 
defendant-let's assume that that defendant testified before the grand 
jury in the prior grand jury hearing-would they have the right to 
have the district attorney or the strike force impanel another grancl 
jury and aga.in go intQ that same bit of information ~ If that defendant 
testified, could they use his prior testimony before the other grand jury 
for Imli4eachment purposes ~ 

:NIl'. bEGAL. I am a littk confused. As I lUlderstand your question, 
once the information has been disseminated upon a proper showing to 
the IRS ~nd ~hey feel they don't have enough, can they then go back 
to the grand Jury and crank up anothe:cgrancl jury to get more ~ 

Mr. HALL, Yes. 
:NIl'. SEGA.r.. I think that is a misuse of the gra0jury because that 

makes the grand jury an arm of the IRS and I don't thinl<: it should be 
that way. They have effective summons procedure and should follow 
that; 

Mr. fULL. Oould they do it under what We are talking about here 
if this amendment goes through ~ 

1\£r. SEGAL. The language as the Oourt provides~. . 
:NIl'. fuLL. Yes. .,. 

\ 
\ 



}.II'. S~GAL. Ibelieve they probubly could. 
Mr. ,Chairman~ I have a closingl'emark completely unrelated to that. 
Mr.)y(ANN. All right. Ms. Holtzman wOlild like to inquire; 

~ Ms. HOlJTZl\IAN.Mr. Segal, what would happen if the proposed new 
]a1+guage added by the Supreme Court were not adopted ~ What-effect 
would. ,that have~ 

~fr., Sli'GAL. I think it would be in the status quo, as Congressman 
Hall suggested, which I don't think is acceptable now. Administrative 
agenuies can get a rule 6 ( e) order now without the benefit of: an aclver
sary pro~~eding to obtain gTand fury 'information. If the proposed 
amen<;lment isnft adoph:!d '\'vjth some checks, I would at least hope that 
this body wou] d 'consider am81iding 6 ( e) .to put in an adversary hear
ing before disclosure' of grund jury proceedings to administrative: 
agenc~es. ' .. '. ' 

~fs. 1fOLTZlIfAN. Your concerll has nothmg to do wIth the Suprema 
Court's specific proposal aR to who would be an attorney for the GOY
errunent ~ Your concern i . th changing the present procedlJ,res under 
rule 6 (e), which is not reauy addressed by the Supreme Court in the 
proposed rules., . 

I aln asking you to comment on another area within rule 6 ( e) ;~ 
namely, whether you agree or disagree with the proposal to expand
the definition of the term "attorney for the Government." 

Mr. SEGAL. I agree with it upon proper safeguards, which I don't: 
believe are in the rule now. In .)ther words, maybe this is candid eva
sion, but what I am trying to say is, if you are going to add attorneys: 
for ,the Government to include nonlegal persorulel ftSSisting the grUlld 
jury, you should make clear that they can only assist the grand jury. 
They capnot use the information in any other context, and the Gov
ernment must make a showing that they are necessary to assist the
U.S. attorney, with the appropriate pleadings in court, and that if 
someone wa.nted grand jm-y proceedings. to be sent to an administrative
'agency, you must have an adversary hearing. 

Ms. HOLTZlIIAN. With all these safegu~rds, do you need the amend--
ment t6 begin with~. " , ' ,,' " . 

. Mr~ SEGAL. I woulcl be happy, to see the amendment w:itli all the
safeguards written in; because I don't think the present rule provides-. 
adeql\ate, secrecy. You d0J?'t have that adversary proceeding requirecl 
before in~<'>rmation goes to administrative agencies. " 

Ms. HOLTZlIIAN. Thank you, Mr. Chairman. 
Mr. ¥A7"N. Have the agencies taken 'adv~ntage of that clau,se in-. 

the nreseht ~'ule ~ . .• ' ' 
Mr. -SEGAL. I think there have been a number of cases where agencies: 

have l1}ade an ex parte showing to get that iriforJ)lation, and t wouIet 
much rather have an adversary showing. ' 

Mr. MANN .. If ther~ are no further questions, we thank you 'for-
coIning. . ' 

Mr. ,SEGAL. Thank Y9u, Mr. Chairman; let me just close oil a per-
sonal note: . ' ' 

I really. appreciate the opportunity ,to be back in Ws building where
I starteclmy first legal job about 12 yt;\ars ago for a gentleman fronK 
Cambr~dge. who is about ~ix, doors do,Vn th,ehalland now presides, we
pu.roclnals III Boston beheve; vel'y effectively over this disti;ngu:ishect 
body. Thank you very much. ..' 

~I 

'" . 
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ltfr. MANN. Tl1ank you, Mr. Segal. 

STATEMENT OF TERRY. PH:lLll' ~J!:GAL AND GERALD FEFFER' 

My~ame is. Te.rry Philip' Segal. I am ~. B~ston att.ol'ney who is Co~~sel to 
the firm' ·of Silverman & Kudisch .. My pra~ti~COnslsts mainly o~ CIVll a.nd 
criminallitlga9-0n. I also .teach 'co~rses in Cl'll~l1nal I?rocedure R?d trIal prac~lce 
at Boston College Law School. PrIOr to ent!,!rmg prIvate practice, I spen~ fo.ur 
years as. an Assistant United States Attorn.ey for Massachusetts and the Dlstnct 
of Columbia. '" 
; ,Seated ·ne;Kt to. me is Gerald Feffer, a member of the New Yor~ firm of 
J{osteIanetz and Ritl:j.olz. 1'1.1:. Feffer specializes in the {lefense of whIte collar 
crimes is a former Assistant United' Stat!;'s Attorney for the Southern District 
of Ne~ York, and former Assistant Chief of that office's criminal division. 

We appreciate this opportunity to give you our views about the proposed 
amendment to RUle 6 (e). The .proposed amendment has a legitimate purpose: to 
permit government attorneys to obtain help in granc1 jury proceedings from 
other government personnel where their expertise has been demonstrated to be 
required. Apart from the difficulties of delineating the type of demonstration 
which must be required for government attorneys to obtain help, our concern is 
that, as IJresently drafted, the 6(e) amendment could permit disclosure of grand 
.jury proceedings to adminisj;rative agencies to assist said agencies in their own 
pending separate administrative investigationil, 

Since administrative agencies' powers of investigation are far more limited 
than the far ranging powers of the Grand Jury, disclosure of grand jury informa
iion to administrative agencies not only diverts the grand jury from its historic 
duty, but gives administrative. agencies powers :ilDt speCifically conferred by 
Congress. 

Dating back to the assize of Clarendon issued by Henry II in 1166, the grand 
jury bas always had the duty of investigating crime. Grandjnry investigations 
have traditionally been conducted in sbcret. There are sound reasons for grand 
jury secrecy such as preventing flight, encouraging maximum discl{)sure by 
witnesses, and.protecting the rights of the accused. 0 

Grand juries have also traditionally had powers beyond any administrative 
agency, For example, .a grand jury can initiate ll. general inquiry into criminal 
conduct w,ithOut selecting a specific target. There is no requh:ement that evidence 
be relevant before the grand jury has a right to . consider it. An accused is nQt 
entitled to notice of. any proposed <;harges. A grand jury witness has no rigat 
to have counsel before 'the. grand jury, and his testimony'can be compelled by 
grant of immunity. Additionally, a grand jury subpoena is not l3ubject to the 
same limitatiops as a civil summons. ..' 0 , • • 

In describing .th!,!grand jur·y'S far-reaChing powers, one commentator noted, 
" ... the'only justification, if any, for the grand jury's massive intrusions 'upon 
freedom and privacy is th~ importance society has attached to detecting:criminUI: 
activity and bringing to justice tllosElresponsible." 1 . . 

On the other side. of .the coin, Congress and the Courts .have specifically. 
limited th~· tool!> o!tvailable. to administrative agencies in conducting their . 
investigations. Agency ,subpoenas must pass muster under the Fourth Amend
ment. BY, statute, federal agencies' are required to issue subpoenas only for 
evidel1Cewhich is "relevant" and "material". to tlie inquiry. AdditioI).ally, &, 
witness .called to testify in an agency Pl'oceeding may.llave counsel present' 
and may, readily' obtain a. tJ.'anscript of his testi,mony. -. ..' . 

In s~ort,to' permit disclosUre for use in administrative iTIvestigations makes 
the grandjurYJ presently h constitutiopal entity under court supervision, an: 
instrument of an administrative agenc~~; a branch of the executive. Such dis~ 
c~6sure not· only .diverts the, grand jury fJ;om its, trU:e,function ofiJ1vestigating 
crime, bu.t'gives exec:utive.agencies powers 1,].0j; specifica,lly coriferredcby Congress., 
. As '.TndgeHufstedler recently stated.fnSimpZpt v.o·IRS, sUp' opinion at p. '6' 

(9th Cir. decided November 21, 1976),'a case where the Oourt idcniedIRS'per;' 
;tonnel assisting the U.S.;,Attorney: access. to grand jury material without ,Ml 
aodyers~ll'Y lrearing a:t).cl s~owing,.of "particularizeod and compelling need!"; 

p:h~ l~~ 'possesses. a .~ro~d :lJ.'r~{':oal of investigative tools for discQvel'ing civiI.. 
tax lIabIlities. In creatmg these weapons, Congress provided w.hat it beHeved' __ -,-,__ " .. , -',-. . 1'" . 

1 Note, Administrative Access To Grand Jllry Material!', 75 Colum. L. Rev;' 16Z,. 1.17' 
(1975).· . 
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was necessary to protect the public fisc. Congress did not see fit to grant the 
IRS access to grand jury ma1cerials in criminal tax investigations. 

The Advisory Committee was aware of the potential for abuse in connection 
with the proposed amendmeut to Rule 6 (e): 

The court may inquire as to the good faith of the assisting personnel, to 
ensure that access of material is not merely subterfuge to gather evidence 
unattainable by means other than grand jury. Advisory Committee Note. 

To make meaningful the concern expressed bY'l1S and the Advisory Commit· 
tee, we suggest the first sentence of Rule 6 (e) be amended to read: 

Disclosure of matters OCCUrring bafore the grand jury other than its delibera
tions and the vote of any juror may be made to the attorneys for the govern
ment for use only in connection with any assistance they render to the graTId 
jury. To obtain discl081we of grana j1WY 1nateria.Z for 11·se by aclministrative 
agencie8, the government, at WIt aaver8ary hearing, must 8how partiC1~la1'ized 
emil, compeZZing nee{]'. (Proposed new language in italic.) 

Mr. !fANN. Our next witness is :the Honorable Edward R. Becker, 
U.S. district judge for the eastern district of Pennsylvania. He has had 
experience with'i'ule 6 (e) and has authorecl opiIiions concerning its 
language. 

Because of this) we welcome him and give him the opportunity to 
testify on the proposed amendment to that rule. It is a pleasure to 
welcome you today, Judge Becker. You may proceed. 

TESTIMONY OF HON. EDWARD R. BECKER, U.s. DISTRICT JUDGE, 
EASTERN DISTRICT OF PENNSYLVANIA 

,1 uelge BECKER. Thank you, Mr. Chairman. 
, I appreciate the invitation to appear before the subcommittee rela
tive to the proposed amendments to Federal rule 6 ( e). 

I want to make clear that the statement which I make is my own. I 
do not appear as a representative of the Judicial Conference of the 
United States. Subcommittee counsel in commlmicating the informa
tion to me, explained its mison d'etre. 

I entered on duty in December 1970. I have wr1tten in the last 5 
years, two extensive judicial opinions about rule 6 (e). I think they are 
the on:1y extensive judicial opinions on the rule with the exception 
perhaps of Judge Hufstedler's opinion in the Si'lnplot case which was 
referred to by Mr. Segal. 

It was apparently believed that I could be of some assistance to the 
subcommittee in its consideration of the amendment. 

In defense of the decision to invite me, I think it is also fair to say 
that my opinion in the case of (hf1lrl.d J71!I'1j /rvvestigation, William H. 
Pfla1ilme1' &: Som \ which recommended that rule 6(e) be cl&rified, 
was in fact, what initiated' and energized the proposed amendment. 
The lanrnage which I suggested in the Pflawme1' opinion is the lan
guage which has been used in the rule, but only in part and not in 
whole and that is one of the reasons that I wanted to be here. 

This occurred, by the way, through the intervention of Judge Maris 
of t]ie U.S. Cour.t of Appeals for the Third Circuit, who was then the 
chan'man of the Supreme Court Rules Committee and who was in the 
Federal courthouse in Philadelphia with me and I discussed it with 
him in the lobby one day. I said, "Judge Maris, I wrote this opinion, 
and rule 6 (e) ought to be clarified," he said, "Send it to me," and it 
went on from there. 

1 In ro Grand Jury Inve8tigation, Willia.ln II. Pjlallmer &: SOIl8, Inc., 53 F.R.D. 464 
(E.D. Pa. 1971). 
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I do have, Mr. Chairman, a prepa~ed statement, but ~ didn'~ ha,:e 
much notice to prepare it and last mght ,and on the tram I e~Ited It 
so much that I would like leave to submIt to you a final verSIOn, al
thouO'h if the committee likes it, I will give them '('l1e unexpurgated :0 
VerSIOn here. . . 

Mr. MANN. No, we would be delighted to extend you the addItIonal 
time to prepare it. ' 

.JudO'e BECKER. I can do that within a few days. [See p. !iiT.] I 
think,bby the way, that it is not inappropriate for a judge to appear 
before the subcommittee on this subject because historically the grand 
jury is the arm of the court. The court exercises supervisory power 
over the grand jury. ' 

One of the burninO' issues, in my judgement, in this area is the extent 
to which the court should supervise the grand jUl'Y. One of the things 
I have advocated in my opinions is closer judicial supervision over the 
grand jury, and the issue, as Mr. Segal indicated, ultimately is whether 
it is the U.S. attorney's grand jury or the court's grand jury. 

I think the real answer is that the grand jury is an independent 
body. I lectured a grand jury 011 that yesterday. I don't know how 
much impact I had. I told them about the Assizes of Clarendon, and 
I said, "You are an independent body that stands between the people 
aud the Government, and you: have the duty to exercise your inde
pendent judgment," but that is one of the things that I will come to. 

I do believe that I can be of some help to the committee in view of 
my e}..l?el'ienc~. , . 

Now, what IS the lleed for the proposed amendment ~ In Its present 
form-well, I think the first thing to note is the title of caption of 
rule 6 (e). Rule 6 (e) reads, "The grand j-ury. Secrecy of proceedings 
or disclosure." , 

In its present form, for purposes relevant here, disclosure of matters 
occurring before the ~rand jury may be made to attorneys for the 
Government for use :in the performance bf their duties, but not be
cause of the constricted definition of ,attorneys for the Govermnent in 
mle M( c), to other Government personnel assisting attorneys for the 
Govenllnent. 

Rule, 6 (e)' says attorneys for the Government, and that is defined 
in rule 54 ( c) in a very limited fashion, find it does not include other 
Government personnel whose assistance is required by attorneys· for 
the Government in complex investigations. So that under the present 
rule if the U.S. attorney utilizes the assistance of IRS agents-and as 
Mr. Segal indicated he plainly needs it-they cannot have access to 
grand jury materials. , 

In cases I have had, the grand jury subpena is for 20,40, or 50 car
tons of records. The average U.S. attorney wouldn't know wllat he is 
looking .at. He needs expertise. He needs people outside the U.S. air 
torney's office. 

Unless, of course-and I think this is an appropriate matter for 
the Congress and I may as well mention it now as later-if the Con
gress were to supply additional :funds to the U.S. attorney's office so 
they had their own accountants and they had their own handwriting 
experts, et cetera, then this problem could largely be obviated. 

The fact of the matter is that the attotneysfor the Government are 
under the control of the court. They are officers of the court. They 

86--'274--77-3 
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are responsible to us. ,Ve can discipline them. We have no such control 
over the IRS or the Postal Service or the SEC, the independent agency 
aspect of this being terribly important; but I think it is important 
to highlight that at this time. 

In any event, under present circumstances and present budgetary 
constraints it is obvious that the U.S. attorney has to go outside and 
I think under the present rule if they go outside and disclose, as they 
must in these complex grand jury investigations, grand jury material 
to IRS agents or the Postal Service, they are violating rule 6 (e). They 
are breaching the secrecy of the grand jury. 

In the Pflaurne'1' case I was confronted with a complex tax investi
gation. This is a case in which I filed back the opinion in 1971 in which 
I suggested the rule be changed. They subpenaed cartons, Lord knows 
how many cartons of financial records before the grand jury pursnant 
to subpena. 

The assistant U.S. attorney didn't blOW anything about analyzing 
tax records. They came to me and drew my card. I was the judge to 
whom the case was assigned, because there was'a motion for a protec
tive order by the party being investigated. 

What happened was that the records were subpenaed. It was dis
closed that IRS agents were going to look at the records so the attor
ney for the individual under investigation moved for a protective 
order. 

He wanted no disclosure to the IRS agents. At that point I de
manded from the Government a showing that they needed technical 
assistance. That is not required by this rule. 

This rule makes it automatic that anybody who they want to have 
help them can help them . .As will appear, I am not so sure that you 
ought to implicate the judges every step of the way of it; this is a very 
complex area and potentially a very onerous area. 

One of the problems vis-a-vis the extent of judicial supervision is 
the workload of Federal judges. 

One case may take me 8 months to try. You often get a complex anti
trust case, and given range the whole case load there is some reluctance 
on the part of Federal judges to involve themselves. 

I, however, think that they can and should be involved more in 
gl'-and jury supervision. In any event, in Pflaurne1' I denied the motion 
for a protective order. I lwld that access to the grand jury material 
should be 'afforded the IRS agents so 'as to permit them to assist at
torneys for the Government in the performance of their duties. 

I felt then and I feel now that the increasing complexity of grand 
jury investigation which often involves an-alysis of huge quantjties 
of books and records which can meaningfully only be reviewed by IRS 
men or by an SEC man or a labor man or what have you, supports the 
Government's position .favoring access to grand jury records by gov
ernment personnel aSSIsting attorneys for the Government in per
formance of their duties. 

The PflatM1Mr' opinion, which as I say has been widely followed, 
represents now the prevailing caSe law. I think therefore that the 
change is in order. 

But my 1)rob1em with the change is that it does not go far enough 
jn p).'oviding safeguards against potential grand jury abuse. Put dif
ferently, I support the amendment as far .as it goes, and it does use the 
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language that I used in the PjlclIwrne1' opinion, but I think it gop,s too 
far. 

I next intended to address the matter of safeguards in terms of back~ 
ground, but I think it -would be helpful for the committee to know now 
specifically what I have in mind. 

In the Pjla'l.fJmer case I permitted IRS access to materials subpenaecI 
before ,the grand jury, provided that the subpenaed material was to 
remain at ·all times under the aegis of attorneys for the Government. 

I placed that limitation. I think the principal thrust of my remarks. 
is that what is missing from the rule as it has been drafted by the 
committee, is the aegis requirement or some similar requirement that 
disclosure may be made to a government person assisting attorneys 
for the Government in performance of their duties, so long as the 
material remains -at all times lmder the aegis of attorneys for the 
Government. 

I think I looked up "aegis". I guess I did when I wrote the opinion. 
And I looked it up again the other day. Webster defines it as protec~ 
tion, defense, controlling or conditioning influence, guidance or direc-
tion. . 

The Ullited States attorney is an officer of the court. I think that the 
aegis requirement can be infused with considerable meaning in.a vari
ety of ways. 

One way is by internal procedures adopted by the U.S. attorney, 
and in my district, the eastern district of Pennsylvania, the U.S. at
torney has adopted extensive internal procec1ures. 

I think it is fair to say that those procedures were adopted in the 
omnipresence of the second opinion which I mentioned, the Ha'llf
thorne 1 opinion, in which I laid down very strict rules as to what the 
U.S. attorney must do to protect the secrecy of grand jury material. 

Judge HufstecUer in the SimpZot 2 opinion recommended that those 
Ha7.0tliorne procedures be considered. For my part, I prefer self-im
posed regulations by the U.S. attorney and in my district, to repeat, 
they have an excellent set of rules. 

'These were submitted to me in camera. They require segregation of 
the grand jury material. That is one of the things I required in H a1O
thorne. If it goes to IRS or if it goes to SEC, segregation of the mate
rial, of tho grand jury material, from general agency files is required. 
They also require instruct.ions to the agents that this is secret grand 
jury malt-erial, so earmarked. 

I also suggested in H a7.0thorne that an oat]) be. administered to tIle 
agent. The internal rules in our district-and I think they are super 
rules-haye a very detailec1 housekeeping setup where everything is 
marked and docketed with control numbe.rs anc1 so on. 

So in the event of a claim of abuse later on the judge who is con
fronted with a contention of abuse can meaningfully adjudicate that 
claim because there js a.record of who got what. 

I also required them in Hawthorne to disclose. what agency person
nel had access to the grand jury material. 

1 Robl!1't Hawthorne, Inc. v. Director Of Internal Revenue Service, 406 F. Supp. :t098', 
(E. n. Pa. 1975). 

2.J. R. Sll1Iplot (jo, v. Unitell States Di8trict (JOlt/·t fOl' tile Di8trlct of Illaho, Nos. 7£-1803'. 
7-6-1995 (9th Cit., filed Nov. 12, 1076), 
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The U.S. attorney's present instructions in my 'district are to notify 
each agency that this is secret grand jury mallerial that may not be 
disclosed to anybody witi10ut their authorization and so on. 

I also required them to file a certificate when the agency is through 
with the material. I required them to keep an in-house document 
which their internal rules themselves provide for. 

Now, the reason I think that self-imposed rules are better is that if 
you have a court-imposed rule which is really in pursuance of the 
court's supervisory power over the grand jury, you could get into a 
situation wheL'e somebody is indicted and they then contend that there 
was some breach of the court rule. 

You get a bunch of motions for protection order and to dismiss in 
connection with a criminal prosecution. You get the mini-trials that 
the U.S. Snpreme Court in the Dionisio case]. counseled against in con
nection with a grand jury proceeding. 

So I ·think it IS better that they be internally imposed. 
But the aegis requirement, if wTitten into the Tiue, would give the 

court the power to impose such regtuation, self-regulation by the U.S. 
attorney or internal housekeeping procedures so as to preserve the 
secrecy of the grand j ury. 

Now, I think it is helpful to make some preliminary comments 
about the need for sn,feguards, about the nature of the grand jury, the 
scope of its investigative powers, the role of the prosecutor and the 
court and ·the policy of grand jury secrecy. . 

In my prepared statement' I cite from the 0 alandra 2 case and I 
won't burden the comm:iJbtee with ithat. There Justice Powell cites suc
cUIctly th~ history of the grancl jury, its latitude in investigation, its 
role as an ll1dependent body. 

It monitors its proceedings and :proceeds in secret and iJt alone de
termines the course of its u1quiry. The Supreme Court has made clear 
in recent years that the grand jury has an obligation to conduct a 
thorough and an extensive inveStigattion, to run down every clue, ex-
a'~nine every witness, and indeed it does. . 

In this ,day and age, without the tool of the grand jury, it is diffi
cult for the prosecutor to ferret ourt a complex crim:ill.al conspiracy. 
The grand jury is an invaluable and a very iluporibant tool, and the 
Supreme Court has made that very clear. 

The courts have certainly accepted the fact rthat it is the prosecutor 
who provides the initiative, who provides the ilupeJtus Tor a grand 
jury investigation. 

6n the other hand, historically the grand jury is an arID of the 
court. The power to call the gTanc1 jury ulto existence is the district 
court's power under the United States Code. The district court has 
the :p~>w~r It~ issue and the duty to ~~f~rce grand jury subpenas. Only 
ihe distrlct Judges can do thrut. And. It ~s settled that the district court 
has supervisory power over the wand jury and thrut a broad ranO'e 
of devices are available to the dIstrict court in resolvinO' challeng~ 
to the propriety of the gTand jury process. ,., 

Federal courts have the jurisdiction to qWllsh an unreasonruble Fed
eral grand jury subpena. It is plau1 that the district courts have the 

1 United. States y, D'ionisio, 410 U.S. 1 (1973). 
• United. States Y. Oalancll'a., 414 U.S, 33s (1975). 



supervisory power over the grMd jury and the power to grant relief 
Iromany form of abuse. 

There is, as I said, ·a ten~ion between the role of the prosecutor and 
the role of the conrt. In my judgment, while the courts have recog
nized the role of the prosecutor in 'clirecting proceedings of the grancl 
jury and subpenaing witnesses and being the fearless leader. as it were, 
in its proceed.ings, I think the principle must remain that the court is 
the one with ultimate responsibility, and it is our duty to supervise 
the grand jury. .,. .. . 

Now, the other area that I would lIke to note prehmmarlly IS the 
policy of secrecy. The policy of secrecy surrounding gl'and jUJ'y in
vestigations reaches far back into the history of that institution. The 
reasons for the 'policy are generally considered the following: First, 
to prevent the escape of those whose indictment may be contem
plated; second, to insure the utmost freedom to the grand jury in its 
deliberations and to prevent persons subject to indIctment 01' their 
friends fl.'om imporhming the grand jury; third, to prevent suborna
tion of perjury or tamped.llg with a witness who may later testify; 
fourth, to encourage free and untrammeled disclosure by persons who 
have information with respect to the commission of crimes; and, £Htll, 
and I think most importa.nt, 'at least for the committee's consideration 
today, to protect the inllocent accused who is exonerated from ·dis
closure of the fact that he lIas been lmLler investigation, anel from tIle 
ex.-penseof standing trial where there was no probability of guilt. 
r.rhat in my judgment is 'an extremely important consideration . 

.As I have indicated, in the Pftaume1" opinion I imposed the aegis 
requirement. The fact of the matter is that when 'a citizen turns his 
cartons of papers over to the grand jury they will be in the ordinary 
course examined by government personnel in the offices of their own 
agency . 

.Again, we must remember that the only reason they got this material 
was that it was subpenaeel by the grand jury. That agency does not 
have any subpena power. The arand jury has extraordinary pOW0rs 
and these records get into the hands of the agency as a result of a 
subpena. 

Now, in terms of the congressional scheme-let me just talk about 
administrative agencies for a minute, like the IRS or the SEC. 

My colleague Judge Higginbotham in the Delphi Capital case fol
Io. wed the P'/lawme1" rule in the investigation where the U.S. attorney 
needed SEO assistance. In terms of the congressional scheme, the 
power of Federal administrative agencies has been tightly circum
scribeel by the Congress by the statutes which create them. 

Fede.ral agencies are not permitted to launch general investigations 
which do not concentrate on a specific target. Agency subpenas are 
subject to greater scrutiny than grand jury subpenas. The agencies are 
not usually subject to the direct supervision 0;£ the court. 

And, finally, the activities of the agencies, lm1ike those of the U.S. 
attorney in cOlmection with a given prosecutibn~ are ongoing, sO that 
vindication at trial does not serve as a meaningful protection in cases 
of abuse. . 

The Congress then has determined nO.t to give administrative agen
cies powers comparable to the grand jllry. Yet the danger exists that 
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the agency mny accede to the grand jury's extraordinary powe~s ,via 
rule 6 (e). That was a subject I discussed in the II a1.othol'ne opmlOn, 
which is the second opinion I wrote on,the s~bject., , 

Now, the conclusion that I draw VIs-a-VIS the dra£tmg of tIns rule 
is that to permit personnel assisting attorneys for the Government to 
have unfettered access to grand jury material could lead to a number 
of kinds of abl'tSe. It could lead to improper access that I have referred 
to and possible public disclosure, because in terms OT disclosure there 
is a problem today, because of the pervasiveness of the media, and an 
agent-when there are grand jury leaks. There always hav~ been and 
I gu(>ss there always will be, ancl everybody gets very up-tIght about 
gra:::ld jury leaks, and you try to track them down, and it is pretty hard 
to ~rack them down. 

My gu,ess is that when there are grand jury leaks they are usually 
not from the U.S. attorney's office. 

Although defense counsel don't like to admit it, very often they are 
from the witness or people on the side of those who are being investi
~ated, but they may also be from the agenCJ~ itself, so there is that 
danger of leaking. 

Now, if the new rule goes into effect as it is presently written, which 
simply says that access may be given to those government personnel 
assisting attorneys for the Government in the performance of their 
duties without any safeguard, without any aegis requirement or limita
tion requirement, then prosecutors might justifiably conclude that the 
grand jury is the arm of the prosecutor and that they have been given 
free rein in sharing information obtained under the compulsion of the 
grand jury subpena with any government agency which in their sole 
discretion they believe could assist them in the performance of t..1.eir 
dutics. 

The aegis requirement at least vests in a responsible officer of the 
court, the United States Attorney, the responsibility of safeguarding 
the secrecy of grand jury material. 

I strongly commend the aeo-is requirement to you as a potential 
amendment to the amendment.:r suggest that there be a priviso to the 
amended rule which would be, "Provided, however, that where access 
to grand jury material is afforded to government personnel assisting 
the attorneys for the Government in the perhrmance of their duties, 
'snch material shall remain under the aegis of the attorneys for the 
Government." 

Now, is the aegis requirement meaningfuH I think it is. I think 
there are three potential ways of implementing an aegis requirement. 

First of all, there is the way I have mentioned, voluntary adoption 
of internall?rocedures by the U.S. attorney: Setting up housekeeping 
procedures, mstructions to the agency stamped "Confidential," grand 
jury material, etcetera. 

The second way is if the court required the United States Attorney 
to do that. In our district they have done it voluntarily. 

Third, there could be the requirement-and again, this could be 
put in a rule, and this is what Mr. Segal referred to-the requirement 
that the U.S. attorney apply for a 6 (e) order every time he wants to 
use assistance of outside agency personnel. 
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Now, that creates some problems, as I w:Ul come to in a minute. But 
that is a possibility. I think if the committee wants to consider that, 
you have to consider types of cases. 

Let me mention it now. Let's contrast a simple mail fraud use, where 
somebody fraudulently obtained and used credit cards and the mail in 
connection therewith, or transportation of checks or something, and all 
the Governnlent wants is a handwriting exemplar, so they send a man 
to get 11. hand writing exemplar. 

But they need a Postal Service handwriting inspector. They give 
him access to the grand jury material. What is the grand jury mate-
1'ial ~ The handwriting exemplar that the person has been sub-penaed 
to give, because they want to compare it to the signature on the check 
or the credit card ap}?lication. So all they need is an FBI or a Treasury 
Department handwl'lting expert or a Postal Service handwriting ex
pert to analyze the exemplars. That is all you are dealing with. 

Now, that is assistance from somebody outside the Justice Depart
ment. You are giving them access to grand jury material. 

Now, perhaps the Justice Department couid find enough room in 
their budget to hire handwriting experts or fingerprint experts-but, 
if the Federal judges had to sign 6 (e) orders in every such application, 
it might be somewhat burdensome. I think it is "do-able," but it might 
be burdensome. 

On the other hand, take a more complex invest.igation where you 
are going to give a ton of records to the IRS or the SEC and they are 
going to have it. They are an investigative agency with ongoing sur
veillance over a given subject. 

In that case, maybe there ought to be a 6 ( e) order. But in any 
event, the third way of meaningfUlly enforcing the aegis requirement 
would be if you required in the rule that the U.S. attorney apply for a 
6 ( e) order in every case, or at least in certain kinds of cases. 

And other advantage of the aegis requirement is that it gives the 
courts the opportlmity to perform their historical role of construc
tion. What does the aegis 1'equirement mean ~ It may meftn one thing 
in one case and something else in a different kind of case. The courts 
can construe. 

I Imow 1\1:1'. S~gal discussed the notion of adversary hearings. The 
usual procedure IS an ex parte procedure, as he suggested .. They want 
a 6 (e) order and they come to me and I sign a 6 (e) order, and I 
docket it in camera. And that is another subject which if the com
mittee is interested I will come to, because the p1'oblem of grand jury 
secrecy is broader than just 6 (e). . 

r did this in the Pfiaumer case, and the judge in his discretion, de
pending on the situation, can convert it into an adversary hearing. I 
have done it in rare cases, but where it looked like there was going 
to be an extensive investigation I said "Who are you investigating? 
,ITho is his counsel? Bring them in." 

Then I hold the in camera hearing and I say, "OK, they have 
given me affidavits as to why they need assistance. It looks to me ade
quate, but you have an opporhmity to be heard." 

So there is that authority which is vested in the judge. I did it 
~efore there was any rule change, but I think there is a need, for 
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reasons I have pointed cut before, for a rule change and there is need 
for safeguards. 

In any event, in my HawthO?'ne opinion, which will be in my forn:al 
presentation, the committee can look at the housekeeping: system wInch 
I imposed. I ordered them to segregate the records, administer oaths 
to agency personnel who had access to grand jury material, ~tl1d so on. 

On the other hand, as I have said, th;:, rules could reqUlre that a 
6(e) order be applied for, and if a 6(e) order were applied for, then 
the court could tailor the requirements to the needs of the situation. 

Now, one thing: which the commi.ttee might consider, and this is 
something that lIfr. Segal also touched on, is the desirability of re- ... 
quiring a 6 (e) order to be app~ied for to the judge so as to satisfy 
the court that vou need the assIstance. 

Mr. Segal's view, as I understand it, is that the Government ought 
to have to demonstrate that they need the IRS or the SEC. This isn't ., 
a simple area, becau<:le of the variety of situations in which it can arise. 

I will say this, that in my district all of the 6 (e) orders, 91' most 
of the 6(e) orders, have been in IRS cases. We .have them III IRS 
cases because the IRS has requested the 6 (e) order for its own 
protection. 

\Vben you are dealing with agency access, the problem is not the 
problem of later criminal prosecutions, but the problem of later civil 
use. The agencies. feel that if they have a 6(e) order, they are pro
tected against claim of abuse in the event they later use the informa
tion civilly. 

In response to a question posed about the question of later ci·dl 
use, the case law in that area, which includes the 1956 gl.'and jury 
case which Mr. Segal referred to, the seventh circuit case, and my 
Pflaurmer' case, have made the availability of later civil use by the 
agency turn on the question of bad faith in pursuing a grand jury 
investigation. 
If the court finds that the grand jury investigation was really a 

subterfuge to obtain tllls information' for the agency or for civil use, 
then the court has the power to say, "You can't use it civilly. You 
can't proceed against this individual." 

On the other hand, if the court finds that there was no badfaii-l" 
then they can use it civilly. There are investigations such as the one 
Mr. Segal described whore they pursue a criminal tax investigatioll 
with the aid of the IRS. 

If the investigation was in good faith or for a valid criminal pur
pose and it doesn't turn up in the final analysis sufficient evidellC(' 
of criminality, I think the prevailing: case law is that it can be us(>(l ... 
civilly, if there was no bad faith. 

But the importance of the aegis requirement and the housekeeping 
requirement that I have imposed is that it at least would establish a 
record, so that later on when the taxpayer came in and said, "Hey, 
this whole grand jury investigation was a subterfuge. They dWn't 
11ave anything against me criminally, but just wanted to get me civilly 
on my taxes," at least. there would be internal housekeeping records 
which would show who had access to the materials, which agents, 
which supervisors, when they got it, when it was returned, and then 
there would be a meaningful record for the district court. to review a 
claim of abuse. 
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So, as I say, I think it is important to keep in mind that central 
to this inquiry is the issue 01 whether the agency later can use this 
material Clvilly, and the advant&.ge of the aegis requirement is that 
it woulcl make a record so that tlie judge could meaningfully deter
mine that issue, 

Now, the suggestion I made in the Hawthorne case is that a 6(e} 
order should only be requi:red whenever the t~chnical assistance-an.d 
I use that term advisedly-of the IRS or a similarly situated agency 
outside the Justice Department is to be utilized in connection with 
a grand jury investigation, except with cases where the assistance is 
of minor proportions of the single-instance variety, such as the utili
zation of Postal Service or Secret Service expertise in evaluating hand
writing exemplars and that kind of thing. 

There might be an exception of agencies within the Justice Depart
ment, because they are under the control of the U.S. attorney, who 
is under the control of the court. 

They are not, as is IRS or SEC, a separa.te agency, subject to the 
strictures of the Con~ress limitiug their powers of subpena and their 
powers of investigatIon. 

In my judgment, the classical case for application of the 6(e) Order 
is for the IRS or SEC or some otller agency, where it has a con
tinuing regulatory or oversight responsibility with respect to the ac
tivities of an individual or corporation, and the 1.1Se and retention of 
grand jury material beyond the aegis of the U.S. attorney would 
breach the secrecy of the grand jury and pervert the grand jury 
process. 

The only reservation, to repeat, that I have about requiring a 6 (e) 
order in every case is that in some of these minor cases you have got 
to go to the court all the time. The comts have, of course, other con~ 
siderable burdens. 

r do believe, however, that it is preferable if the Justice Depart~ 
ment would adopt its own. intemal rules, because of the desirability 
of avoiding minitrials and Illotions in criminal cases, 

There are only two other thonghts which I had with respect to 
the drafting of the revised rule. First, it might be well to denote that 
that the assistance rendered by the Government personnel is to the 
grand jury rather than to the attorneys for the Government, because 
that is the true state of affairs. They are assisting the grand jury, 
really. 

Perhaps there should be added the express limitation that the access 
of the other Government personnel is restricted to performing their 
duties in pl.'oviding necessary assistance to the grand jury at its 
request. 

In sum, the amendments to the rule on secrecy would do well to 
emphasize the independence ?I. ~he grand jury in its role as the arm 
of the co~rt and the responSIbIlity of the United States attorney to 
preserve lts secrecy. 

I would say that I am self~conscious of the fact that I appear here 
as a judp;e and not as an adyocate of any 'p?sition, ~xcept, I supp~s~, 
th3lt wInch I 11ave espoused In my own OPll1l0l1S, wlncll I guess legIti
mIzes my remarks. But I do feel because of the oversight which the 
court has over the grand jury that we have responsibility to develop 
a workable rule. 
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Now I did in my prepared remarks have some thoughts on a related 
subject'relative to grand jury secrecy. It is heade~l "Prot~ction of 
Grand Jury Secrecy as Affecb,d by Legal ProtectIOn AnCIllary to 
Grand Jury Investigations." . 

·Whenever you get a grand jury investigation and somebocly IS 
subpenaed you get ancilla:ry proceedings. The fellow gets subpenlled, 
and move; to quash or limit or modify the grand jury subpena. The 
Government moves to enforce the grand j ·~l'y subpena. Somebody 
moves for a l)I'otective order, et cetera. 

Now, the Supreme Court, particularly in this ~mendment, do.es not 
deal with this subject. That is, it does not de~l WIth the protech~n of 
<Trand jury secrecy as affected by such anCIllary legal proceedmgs. 
b However, in view of the fact that the title of rule 6 (e) is "Grand 
Jury Secrecy and Disclosure," and ill view of t~le hr~porta~ce of that 
policy, I am sure, t~ the I?-embe~s of the commIttee l?- then' perso!lal 
role as lawyers and ill theIr offiCIal 1'ole-1 took the liberty of callmg 
to the order of the subcommittee a local rule which my court recently 
adopted relating to that matter; that is, preserving the secrecy of the 
grand jury against public disclosure of internal grand jury material 
which appears when somebody files amotion to quash. 

Somebody files a motion to quash and says, "I move to quash this 
subpena, because this is an abusive investigation." And they have 
to identify themselves and the subject matter of the investigation, and 
if that is filed in the public docmpents available to the media, then the 
secrecy of the grand jury can be breached. 

I think I can teli you recently what our court has done. I don't 
know whether that is within the charter of this subcommittee or the 
purview of your deliberations. 

It is gratuitons, but since, onr court has recently adopted a rnk, 
and since I was asked t.o testify about grand jury secrecy, if the com
mittee-if the committee is interested-I will leave that to the 
committee. 

Mr. MANN. If you will, briefly, that will be fine. 
Judge BECKER. The former practice in our district was that these 

motions be filed under the misc,::,llaneous docket and a part of the 
public record. ..' 
Whell~ver a grand jury was investigating an individual, his records 

were sUbpenaed, and in some cases I have asked the U.S. attorney 
what percentag;e-I don't know, 10, 20, 30 percent-the individual was 
neve~' indicted, and yet as a result of the media having access to the 
publIc docket there were full-scale reports in the media that so-and-so 
is being investig;ated fm:- this and that reason, his records were sub
penaed, the individual was identified and the nature of the investio'a-
tion was identified. b 

N ~w, what we ,.-lid in our district was to pass this local rule which 
P!'oVlded. that neIther ~he G~vermnent nor any moving party shall 
dIsclose III .any affida~lt, motIOn, or other paper filed in the public 
recorclnor 111 the caption the identity of the witness or person uncleI' 
investigation, any slJecific grand jury investi<Tative area other than 
of himself, he.rself or ~tsel:f, lID1ess in camera ~ndllnder seal. 

..t~c1 there are certa1ll other ~imitatjons and qualifications and ex
cephons. But by and large thIS burdon was imposed on attorneys 
:for the Government and upon anybody else moving. 
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What it did was to preserve the secrecy of the proceedings of ~he 
grand jury. Frankly, after we passed .it I thoug~t we ~ere gomg 
to o-et all kinds of howls from the media. It was mterestmg to note 
that one of the Philadelphia daily newspapers wrotE': a story after 
we adopted an article which said, "It is too late for actIOn," and why~ 

I won't breach grand jury secrecy, even though it was breached, by. 
mentioning their names. 

A loophole in secrecy proviSions enabled reporters to fully document the tug: 
of war between Federal grand juries and x and y. 

"While it was assumed that the term "grand jury" carried a connotation 
of secrecy, the secrecy had been limited and fragile--:·a drop of cheesecloth 
rather than a shutter of steel. 

Until U.S. District Court judges changed their procedural rules this week, 
all a public official had to do to unintentionally reveal he was the subject of a 
Federal investigation was file a related legal motion-such as'.t motion to quash 
a subpena. A prosecutor's motion would have the same effect. /) 

Those motions were considered public documents and were reported by the' 
press. Under the new rules, those motions w,ill get the same protection given 
actnal grand jury testimony by being filed secretly. 

Despite the traditional secret nature of a grand jury investigation. all motions 
arising from the Federal grand jury were considered public record. They were 
fair grist for a reporter's notebook and open to public scrutiny. 

Then it goes on to say how the details were thus disclosed. It says:: 
"In tightening their secrecy, the Federal judges may have taken a;, 

lead from State grand jury procedure in Philadelphia," which alsOl 
provided for filings Hl camera. 

The docketing procedure varies from district to district through
out the country. I understand there, are some districts where it is under 
seal or the clerk immediately sends it to t.he judge and it is held under 
seal, and there aro some districts where it is exposed to public view. 
Wen, in this area our court did take a role in protecting grand jury 
secrecy, and we think this rule has worked well, and has had general 
acceptance. To the extent that the subcommittee is in general terms' 
interested in grand jury secrecy, I simply commend tIns rule to the 
committee's att.ention. 

Now, it may be that it should be a sli\:>ject of local practice. I sus
pect that there ar:e many areas where it: is not a problem. It may be, 
tlmt it is a matter for tbe Rules 'Committee to address in the first in
stance, but since I was here and since I 1\-:as invited by the committee 
to testjfy about grand jmy secrecy, and since our court had recently 
adopted this, I thought it might be helpful or useful to the committee 
if I would call it to their attention, and hence I have dOlle so. 

That concludes my presentation, :Mr. Chairman. 
Mr. MANN. Thank you very much. 
Ms. Holtzman ~ 
:Ms. HOLTZ~!AN. Thank you very mUch, Judge Becker, for your en

lightening testimony. 
Let me give you one very goocl precedent for your testimony. Jud.g;e 

Friendly was here to testify. I think other judges have testified in the 
past as well. 

Judge BECKER. I am honored by the allusion, Ms. Holtzman. 
Ms. HOLTZ},:[AN. Le.t me ask you a question that counsel has brought 

-to my attention. It is possible there may be an unintent~ollal coronary 
to the proposed amendment. By changing the definition of "attorney 
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for the Government," it may now be possible f?r IRS agents or SEC 
aO'ents to sit in when the grand jury hears a Wltness. 

b Is that something that is desirable ~ . 
Judo-e BECKER That is certainly not desirable. I don't. tlunk that 
b' dm "di 1 the amendment accomplishes that. The amen ent says sc osure 

of matters occurring before the grand jury." It talks about to whom 
disclosure may be made. I don't have the rules here. 

I think there is another subdivision of rule 6 which says who can be 
in the grand jury. 

Ms. HOLTZilfAN. That is right. Subsection .a of rule 6 s3:Ys who may 
be present. It says attorneys for the GoverIlD?-eIit, the wltn~ss u~d~r 
exal;nirration, and so forth may be present whlle the grand Jury lS ill 
sessIOn. 

Judge BECKER. I think that ought to be clarified. 
Ms. HOLTZ:r.fAN. It would be your opinion that it would be undesir

able to haV'e IRS agents, handwriting experts, SEC personnel and the 
like in the grand jury room. . . 
. Judge BEOKER. I think they should not be peTIllltted ill the grand 
Jury room. 
. ~1s. HOLTz:r.r.:'.N. And that ought to be clarified. 

Judge BEOKER. I think it should. 
Ms. HOLTZ:r.fAN. Thank you. 
Is it your opinion that, excluding minor requests for assistance, like 

handwriting experts, you would think that it is a preferable course for 
U.S. attorneys apply for a 6 (e) order ~ 

Judge BEOKER. I think if the U.S. attorney did not have suitable 
internal procedures that it would be a desirable course to apply for 
·6 (e) orders. 

Ms. HOLTZMAN. But if there were :internal procedures, you would 
say that there should not be an application unless somehow the judge, 
at his own instance; wished to have the U.S. attorney expl'ain-

Judge BECKER. I think the judge always could do that by virtue of 
my views as to the relationship between the court and the grand jury. 
The court charges the grand jury when they aTe first emvaneled. 

Ms. HOLTZllIA... ..... I have no further questions, Mr. ChaiTIllan. 
Mr.1.fANN. Thank you, Ms. Holtzman. 
Mr. Hyde~ 
Mr. HYDE. I have no questions except to thank Judge Becker for a 

-very illuminating statement. 
Mr. MANN. Mr. Hall~ 
Mr. HALL. Jud~ Becker, there lare two reasons I appreciate very 

much your J;leing here. One is the -very fine way in which you {have 
presented tIllS. 

Second, for over 25 years, I have always wanted to sit higher than 
a Federal judge and ~sk him some questions. In my experience, it has 
always been the OppOSite posture. 

There are one or two things I would like to ask you for clarification. 
One of them is something that NIs. Holtzman mentioned. 

In looking at the language of the new amendment, for purposes of 
this subdivision, attorneys for the Government include those enumer
ated in rule 54 ( c) . It also includes such other Government personnel as 
are necessary to assist the attorneys for the Govermnent in the per
formance of their duties. 

.• 
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Does that mean both inside the gra).ld jUl'y room ancl outside the 
grandjuryroom~. . . 

JudO'e BEOKER. I don't think lt was meant to mean mSlde the grand 
jury r~om. I think it was just meant to mean outside the grand jury 
room. I say that in terms of its history. .. . 

This lan!!UaO'e emanated from the opmIOn I wrote m the Pfia~tme1' 
case and that is all I was concerned about, and that is all the other 
cases which followed it were concerned about. 

But I think that by virtue of the juxtaposition of (e) and (b). or 
whatever it is that it needs to be clarified and that it should be made 
crystal clear that these people camlOt be inside the grand jury r?om. 

The purpose, as I underst?,nd-the pu~pose ?I tl?-e amendment IS to 
permit analysis and evaluatIOn of matenal wInch IS subpenaed to the 
grand jury, and that is outside the grand jury room. 

Mr. HALL. You mentioned a moment ago in certain cases that it 
would be advantageous if the Federal Government had handwriting 
experts and that sort of thing. 

It has always been mjT experience that when they needed profes
sional expert testimony they had it available. I remember a. case that 
I was once involved in representing a de£endunt on an importation. of 
parrots in this country 'which, o£ course, brings up the panot fever. 

They brought an expert from Washington, from the Smithsonian, 
who was an expert on parrots. That man went into the grand jury rOOm 
and helped the Government in their pl'esentation of the case. He also 
testified 1n court. 

Now, that is not an individual that we are talking about here, merely 
because he came in and testified. 1£ he raised up some other issue in 
the course of his testimony, it is not your statement that that person 
or the parties for whom he testified would have the right to grand jury 
testimony, is it, sid . 

Judge BEOKER. Well, I think we have to make a distinction as be
tween before and after ihe indictment. After the indictment, I think 
it's another ballgame. The Government has what evidence has been 
developed. If at that point he is analyzing Govel'l1ment evidence which 
is available to the defendant under the criminal discovery rules, I don't 
think that is a problem. 

I thinlc if we are talking about the grand jury phase or the grand 
jury stn,ge, if this individual from the Smithsonian has access to grand 
jury material-I don't know whether the parrot would be a grand jtlry 
item, but we are talking about books and records and that kind of 
thing-I think if he has access to it, he is subject to the secrecy 
limitations. 

With your permission, I must say ill fairness to the Government's 
position that this is a complex subject. The strike force :in my district 
has r!tiledagainst an order, a 6 (e) order, that I imposed with these 
housekeeping procedures. They have taken the position that in some 
respects it is difficult to monitor these things. 

Let's say the-let's leave aside the documents, which ate really the 
biggest problem. I thi~k the~ are easy. They are in one pJace and you 
can keep track of who IS lookmg at them. But if the grand Jury inves
tigation develops a lead or a tip, and the Governmentis investigating 
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followin o' throuO'h this lead or tip, they give it to an agent here or 
1::1 b 

there. 
Now, what the Government cited to me was the Patty Hea1'st case. 

They sn.id in the Patty Hearst case, what happened to Patty Hearst~ 
We had people in 50 States ~oo1...-jng for P~tty Hearst and the informa
tion ,vruch was developed ill the grl'ond Jury by word of mouth was 
transmitted from one to the other to the other to the other. 

Now, I think that the Patty Hearst case may be the exception which 
1)roves the rule. There are some cases where it is very difficult to moni
tor with respect to monitoring housekeeping. 

I think the parrot case, which is a discrete, narrow area where you 
have one expert, I think if he is evaluating grand jury material, he is 
.subject to the secrecy rule. 

If he is on the ,Tustice Department's payroll, then I think it may 
be something else. But if he is an outside individual and he is given 
:access to secret material, then I think he has to be subject to the grand 
jury rule, and I think the monitoring of it, while it may be difficult in 
'some, cases, is something that the ,Tustice Department is capable of 
handling. 

NIl'. HAuJ. Can you envision any circumstance where anyone other 
than Federa,l Govel'llment agencies should be allowed to have this 
testimony, such as a State agellcy, a State government investjgative 
agency that may help the Federal people in some way in preparing 
granc1 jury testimony ~ 

Do you envision whether they may be able to come in lUlder 6 (e) 
and get access to tlus information ~ And would it be proper, in your 
opinion~ 

tTudge BECKlm. This depends on whether the grand jury investiga
tion is over or continuing. There is another whole area 'of cases with 
respect to access to an investigation after the grand jury investigation 
has concluded. 

It has concluded with an indictment or with no indictment. Very 
ofi<.>n, what. yon get is application by the State people to turn it over 
when'\ no Federal 'crime has been disclosed, but where there may be 
Rome potential State prosecution. I think that is easier aiter it is oyer, 
after the grand jury investigation-the Federal grand jury investiga
tion is over. 

I think there are cases where subject to the control of the court and 
the permission of the court, grand jury material 'can and should be 
turned over to State investigating agencies . 

. I think while the Federa~ grand jury iI~yestigation is ongoing, the 
ell:cumstances ,:hen that mIght occur would be exceedingly rare. 

r am not gomg to suggest that tll<'re may not be proper cases, 
h.ecause ~ ma:v: have somebody come in to me tomorrow with an applica
tIon wl11eh mIght persuade me, but I would think they would be rare. 

r think the kind of thing you arc talking about, Congressman Hall, 
would be more common a-fter the Feclerul grand jury investigation 
has concluc1ec1. ' 

1\Ir. ~L"['. I have a let~er here, which ~n t~e committee has, from 
th~ aSSOCIate profe~sor o~ law at th~ UlllversIty of North Carolina, 
wrItten May 25, 19 (6) wInch states WIth reference to this rule 6 (e) "I 
do belieye,llOwever, that the defense should have equal access to 'the 

'. 
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C'vidence before the grand jury as is provided for its adversary, at 
least after the indictment and tlie arrest of the accused." 

And he says to see a 'certain article. 
Can you envision where the defendant or his attorneys, even if there 

is no application made by the Government or some agency working 
with the government makes an application-where the defendant could 
come in and file a motion under 6 (e) and get access to that grand jury 
testimony? 

Judge Bl~CKER. Congressman Hall, let me answer your question in 
fl. sO~l1ewhat oblique way. I think that is a .totally different problem 
C'ommg under the umbrella of a totally c1ifIerent rule, namely the 
Federa1 criminal discovery rules. 

After somebody is indicted, tllE'n what comes into play are the 
Federal criminaleliscovel'Y rules. I think it is rule 16. And there are 
various local rules as to what the defendant is entitled to. 

Now, with the recent amendment to the Federal criminal discovery 
rnles, he is entitled to a,lot more than he useel to be, and some of the 
cited cases are giving- him stiH more in terms of their 'interpretation 
of the rule. 

But mainly, the criminal discovery rules haven't gone the whole way 
that the civil discovery rules have gone, and by and large, other than 
the statement of the defendant and scientific evidence and that kind 
of thing, they are not entitled access to grand jury material in the 
absence of a showing of particularized need. The particularized need 
standard remains subject to judicial discretion, and I think the partic
u1arized noo(l standard is probably adequate. 

Hut to repeat, I think that is a matter for consideration in connection 
with the criminal discovery rules rather than rule 6 (e), because at that 
point, it is after an indictment where the defendant is entitled to a 
public trial and so forth. 

Mr. 1LU,L. You say the strike force is against this proposed 
prol)osition that we are talking about ~ 

Judge BECKER. I certainly can't speak for the strike force, Mr. 
Thomburgh presumably could. This is just one local-I will say that 
the local strike force in the eastern dish1.ct of Pennsylvania, which il? 
Philadelphia, and nine surrounding cOlllties in southeastern Pelll
sylvania-has informeclme that they are committed to the proposition 
of developing inter! 1 rules much as the U.S. attorney has. 

To repeat, they are salutary, first-rate rules, and I would commend 
them to the .T ustice Department for consideration elsewhere. They 
have said that they are committed to adopting internal rules which 
would say, for instance, approximate the structures of Hawthorne, but 
they pointecl out the limitations on their ability to control the dissClni
nation of granc1 jury invesligation in ce1.1ain complex 'Cases, and I 
think there are certain problems. 

There are two sides to this story, like most stories. 
Mr. fuLL. One question that you m~y not be able to answer and 

tJlILt may be outside of the scope, Mr. Chairman, is there a regulation 
now which prohibits an IRS a&'ent in his investigation of some case 
from working with State and local officers in the prolllulgation of 
getting evidence or working on that case ~ 

Judge BE.oKER •• I think if we are not talking about a grand jury 
context, an lllvestlgator can talk to whomever he wants and can. seek 
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information from wherever he can find it, including from State and 
local officials. 

I think there is no-lmless there is some internal IRS regulation. 
But I don't speak with any authority on that, Congressman. 

Mr. HALL. .All right. 
Mr. ~£ANN. Mr. Evans. 
Mr. EVANS. Judge, I appreciate your being here, too. I have ahvays 

wanted to meet a Philadelphia lawyer and I am properly impressed. 
I appreciate the way you rlm your court. I think the emphasis you 
have pla'ced on individual liberty and freedom and procedures that 
protect that individual freedom ltas been evidenced by the procedures 
you have set up in your court and the decisions you have rendered. 

I do have a couple of questions which involved the privacy of the 
grand jury. 

First, is it your understanding of the law that the very fact of a 
grand jury investigation of a particular individual is subject to the 
same secrecy ~ Is that individual entitled to keep the se'cret that he is 
being investigated until such time--

Judge BECKER. Congressman Evans, that is a difficult question. 
CertaiDly there is nothing to stop anybody from the media or else
where from stationing themselves outside the grand jury room and 
seeing who comes in to testify. There shouc1n't be any restriution 01' 

limitation. Justice Powell in the Oalandra case talked about the 
burdens of being citizens and the burdens of appearing and having 
it known that you appeared, that that m,ust give way to the overriding 
need for a thorough grand jury investigation. 

I think tlle important thing to protect is not so much the identity 
of an individual appearing before the grand jury, although our local 
rule does protect that, but disclosure as to the subject matter. Grand 
jury investigation evidence. 

Mr. EVANS. This was my question, the subject matter and the per
son who may be being investigated. 

Judge BECKER. That's right, the subject or maybe the target. That's 
a term of art in recent cases as to when you become a target and when 
you have to be warned. Let's simply call it a subject or a potential 
target. 'What is entitled to protection is the fact that someone is the 
subject or a potential target and the subject matter of the inquiry, not 
merely the fact that he or she appears before the grand jury. 

Mr. EVANS. Under the present law, is there any punishment for 
anyone revealing the nature of a grand jury investigation prior to any 
final determination, and if not should there be ~ 

Judge BECKER. Congressman Evans, I know of precious few people 
who have ever leaked grand jury material who ever got caught. It's a 
very difficult thing to lay your hand on, but I believe that the COUl.'t 
has the inherent power to proceed by way of contempt against anyone 
who willfully breaches the s~recy of the grand jury. I'm sure there 
must be some reported cases on it and I have known of proceedings 
where I think there have been-I think there have been some in our 
court-where there was a leak from the grand jury and the pl'osecu
tors in our district have been very concerned about it and very 
properly so. 

Everybody is concerned about it ancl you look into it and try to find 
who clid it; but you never do. 
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I do not think, however, that it's necessary that there be an express 
statute on it. I think the court's inherent power and its control over 
grancl jury proceedings would be sufficient to enable it to handle that. 

lIfl ... EVANS. Judge, I was going to ask you if you felt that there. was 
any justification or any time that the findings of the. grand jury should 
be released for use to a civil agency for civil PlU'POSes or administra
tive purposes in a civil action. I think you answered that when you 
stated that you made a distinguishing factor of bp,2. faith. 

Now, my question must be this. With the nature of a grand jury 
proceeding ooing such as it is and with it carrying not only the greater 
subpena powers and the greatel' investigative powers that it carries 
and also the pressure that it must carry by virtue of ally individual 
being summoned to appear before a grand jury, can there really be 
any justification ever to release this information to an administrative 
agency for civil purposes? 

Judge BECKEn. Well, the case law, Congressman Evans, reports the 
view that if the Government has acted in good faith and has developecl 
all of thi~ e,rjoence, at the conclusion of the grand jury investigation, 
that it's proper to release it to other agencies for civil ptU'P0ses. 

In the PjlaU'l1U31' opinion I held that this could be done so long as 
there was no bad faith. I think that if the Government is held to toe 
the line carefully and if a good housekeeping record is developed snch 
as I think can be done under the aegis rule, under the proposed 
amendment which I have suggested, so that the judge has a meaning
ful record to determine whether there has been bad faith, then I think 
if the court finds that there has been no bad faith that it's not inap
propriate that the material ultimately be used for civil purposes. 

But that's a policy judgment that I think can be argued either way. 
I think it's essentially a policy judgment rather than a judicial 
judgment. 

Mr. EVANS. But you don't think it's a judicial judgment that the 
findings of a grand jury can be used in a civil matter? Does that 
satisfy the question 111 your mind, whether or not it was done in bad 
foith ¥ Obviously, it does because you have rendered an opinion in that 
manner. 

Judge BECKER, Foolish consistency is the hobgoblin of little minds, 
Con~ressman Evans. 

Mr. EVANS. But can there really be a justification where you hays a 
differentiation between a grand jury investigation set up to investigate 
crimilllll matters and a civil proceeding in which a person is not sub
ject to the same kind of investigation and subpena powers? 

Excuse me, Judge, if I might just pursue this. Because the Gov
ernment pTocceds in good faith on what they thought was a criminal 
matter and it turned out it wasn't and there was no justification, then 
by your decisions or by the decisions that have been rendered you can 
'make a differentiation between that and a situation in. which it was 
proceeding in bad faith? 

Judge BECKER. Oongressman Evans, I concede it's a close auestion. 
My ~ud~ent ~s tJ;at if ~here w~re good faith in connect~Oli with a 
ornrunal lllvestIgatlOn thatthe Government should be permItted tonse 
the-should be permitted to disclose it later on, and there is .a fair 
amotmt of authority in that field. 

SG-:274-71--4 
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But, to repe~t, I could see it going the other ,:ay as well. I have 
given you my VIew but I can understand the other VIew. 

111'. EVANS. Thank you, Mr. Chairman. 
1\fr. MANN. Mr. Gudger. 
Mr. GUDmcR. Mr. Chairman, I had only one question of Judge 

Beck('r. I apologize that I had to be at another meeting, l\1:r. Chair
man. It was one of these things that camlOt be avoided. 

Judge BEOKER. I see the material which you have supplied here. I 
have scanned it since I arrived. I see that it relates largely to inves
tigative grand juries as distinguished from grand juries acting upon 
indictment. 

In the indictment process under the Federal system which we are 
addressing, of course the district attorney goes in and develops by 
questioning the evidence which he seeks to present to tl~e grand jury. 
Have you commented upon the secrecy of that transcrIpt as well as 
the secrecy of the transcript in the investigative grant jury, and if 
you have, would you give me the benefit of that observation? 

.rudge BEOKER. Congressman Gudger, I really haven't made any 
distinction because it's one and the same grand jury in the Federal 
system that investigates and that indicts. 

Now, I lmow in the State syst('m in Pennsylvania there is snch an 
animal as an investigating grand jury. The regular grand jury is onIy 
an indicting grand jury. The federal system is not that way and my 
C01mnents would apply to both. . 

Mr. GUDGER. I forgot that was the case. TIllS prompts ana otber 
question . 

.Judge Becker, I come from the State of North Carolina, in which 
th('ro is total secrecy and the district attorney cannot go into the 
grand jury room. There is no possibility of perjury before the grand 
jury prosecution so there is no record and there is not available 
testimony. This is somewhat consistent with ancient common law 
practice, as you know. 

My concern is this. In having come here from such an environment 
that protects to such degree the secrecy of the proceedings of the 
grand jury, I find it most difficult to proceed any further than pres~ 
ent practice and am reluctant to extend beyond even the most restric
tive present practice. 

:My qnestion is this. Was there any consideration given to a retreat 
from the present position to a greater veil of secrecy so that there 
would be absolutely no access to these records except available to 
those who participated in the proceeding itsel:f~ Not the attorney 
general, not any other representative of the district attorney's c,mce, 
except that officer who was present at the proceeding itself? 

.Tudge RECKER. Conp:ressman Gudger~ I can't speak for the delibera
tions in the C:riminal Rules Committee. Actually, these deliberations 
for the most part took place a number of years ago, I think in 1972 
01' 197:J. I think it's a fair statement that nothing was done on these 
rules for several years while the Congress had the Federal Rules 
of Evidence under consideration. I think it's a fair statement that 
they wi~.}lheld the adoption of additional rules and the proceedings in 
connectIon with 6 (e) happened a number of years ago. 

But I think that it's fair to say that consideration was not given 
to that view, that consideration was given to the view that because 
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of the complexity of modern grand jury investigations, because the 
U.S. attorneys or assistant U.S. attorneys don't have any tax expertise, 
they need help. They need the right to disclose grand jury material to 
those who would assist them. In my opinion, I have supported that 
view and that is why I think there is need for the amendment, but 
with safeguards which would protect the secrecy of the grand jury 
and that is what I have founded my views on. 

Mr. GUDGER. Thank you. 
Mr. MANN. Are there any further questions ~ Judge Becker, thank 

YOll very much. . 
Judge B1!~cKER. Thank you. I appreciate the privilege of appearing. 

STATEMEl'T Oll' HON. EDWARD R. BECKER, UNITED STATES DISTRICT JUDGE 

I. l?RELl11INARY STATE:MEN'l: 

I appreciate the invitation to appear before the Subcommittee relative to 
the propoSed amendments to Fed. R. Crim. P. 6(e). The statement which I 
make is my own; I do not appear as a representative of the Judicial Conference 
of the United States. Subcommittee counsel, in communicating the invitation 
to me, explained its raison d'etre: I have written, ill the last f'h years, two 
extensivl'l judicial opinions about Rule 6(e), hence it was believed that I 
could be of some assistance to the Subcommittee in its consideration of the 
amendments. In defense of the clecision t.o invite me it is, I believe, fair to say 
that the first of those opinions, In 1'e: Gl·a·n<l Jury Inve8tigation, W'ilZiam H. 
I'jla1mwr & Sons, Ina. (Pjla1t1lWl'), 53 F.R.D. 464 (E.D. Pa, 471), which recom
mended .that Rule 6(e) be clarified, in fact initiated and energizecl tIle proposed 
amenclment. This occurrefl through the intervention of Judge Albert Maris of 
the United States Court of Appeals for the Third Circuit, then O1u1.irman of the 
Supreme Court Rules Committee, with whom I discussed the opinion in the 
lobby of the United States Courthouse one day. Although I would not have 
deemed it appropriate for a United States Judge to 8eel~ an appearance before 
this Subcommittee, I am pleased by your invitation, first, because I haVb thought 
a great deal about grand jury secrecy problems and, second, because I believe 
that I can be of assistance to the Subcommittee in view of what I consider to 
be certain critical omissions in ,the drafting of the proposecl amendment. I add 
only that since the grand jury, historically, is the arm of the Court, which 
exercises supervisory power over it, it is not inappropriate that a judge be called 
upon to cOlllment upon a change in Rules affecting that institution. 

n. THE NEED FOR THE PROPOSED AMENDMENT 

The heading of Rule 6(e) reads: "Rule 6 Tbe Grand Jury: (e) Secrecy of 
Proceedings and Disclosure." In it,\) present fOl'm, for purposes relevant bere, 
cllsclosure of matters occurring before the grand jury may be made to "atto;l"neys 
for the governmeni;" for use in the performance 'Of their duties, but not, because 
of the constricted definition of "attorneys for the government" in Federal Rule 
54 (c) t to other government PElrsonnel whvse assistance is required by the attor
neys for the government in complex investigations. 

In Pjlaume1', for instance, I was confronted with a complex tax: investigation, 
in whlch scores of carbons of corporate :financial records had been produced 
before the grand jury pursuant to a subpoena. The Assistant United States At
torneys leading the grand jury in its investigation lacked the technical expertise 
to review and analyze that material and they sought to utilize I.R.S. agents 
to assist them. The ca~e before me arose :on a motion for a protective order against 
I.R,S. access to grand jury material. In denying the motion I held that, sUbject to 
the limitations which I will discuss but which regretably are not codifted by the 
proposed amendment, access to grand jury material should be afforded to the 
I.R.S. agents so as to permit them to assist the attorneys for the government in 
the performance of their duties. The increasing complexity of grand jury inves
tigati1)ns, frequently involving analySis 'Of huge quantities of books and records 
which can meaningfully be reviewed only by accountants or S.E.C. experts 01' 
Labor experts, etc., militates in favor of the government's position favoring 
accesS to grand jury materials by government personnel <ass~stiJlg attorneys for 
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the government in the performance of their duties. Pflaumcr has been widely 
followed. 1 nnd now represents the prevailing caselaw vi.ew. That view is codifiecl 
in tIle proposed amendment. I thu!1 support the proposed change which provides: 

(e~ SECRECY OF PROCEEDINGS AND DISCLOSURE. Disclosure of 
matters Occurring before the grand jury other than its deliberations and 
the vote of nny juror may be made to the attorneys for the .government for 
use in the performance of their duties. For purposes of this subdivision, 
"attorneys for the government" includes those enumerated in rule 54(c) ; it 
also incluclc8 sucn otlLcr govcrnment personneZ a.~ are nece8sary to a8si8t 
the attOl'n~s for the government in tne performance of thei?' dt~ties. Other
wise a juror, attorney, interpreter, stenographer, operator of a recording cle
vice, 01' any typist who transcribes recorded testimony may disclose matters 
occurring befQre the grand jury only when so directed by the court pre
liminarily to 01' in connection with a judicial proceeding or when permitted 
by the court at the request of the clefendant upon a showing that grounds 
may e~df't for a motion to dismiss the indictment because of matters occurring' 
before th~ grancl jury. No obligation of secrecy may be imposed upon any 
person except in accordance with this rule. The federal magistrate to whom 
an indictment is returned may direct that it shall be kept secret until the 
defendnnt is in custody or has been rele~ed pending trial. Thereupon the 
clerk shall seal the indictment nnd no person shall disclose the finding of 
the indictment except when necessary for the issuance 'nnd execution of a 
warrant or snmmons. 

:My problem with the 'amendment, however, is that it is too broadly drafted 
and does not go far enough in providing safeguards against possible abuse. 

III. THE lIfA'I'TER OF SAFEGUARDP- AGAINST ABUSE 

A. Int1'OclucUon 
My comments about the matter of safeguards 'against grand jury abuse cannot 

be understood unless I first lay some basic foundation about the nature of the 
graml jury, the scope of its investigative powers, the role of the prosecutor nnd 
the court, ancI the policy of grand jury secrecy. I address these subjects briefly. 

The history of the grnnd jury was succinctly described by Mr . .Justice Powell 
in Unitcll Stclte8 v. Oalandra., 94 S.Ot. 613, 617 (HJ74), as follows: 

'.rhe institution of the grand jury is deeply rooted in Anglo-American his
tory. In England, the grand jury served for centuries both as a body of 
Itccusers sworn to discover and present fQr trial persons suspected of criminal 
wrongdoing and as 'a protector (If citizens against arbitrary and oppressive 
governmental aotion. In this country the Founders thought the grltnd jury 
so essential to basic liberties that they provided in the Fifth .Amendment 
that federal prosecution for serious crimes enn only be instituted by "a pre
sentment or indictment of It Grand .Jury." Oostello v. United States, 350 U.S. 
350,361-362,76 S.Ot. 400, 40R, 100 I",lucI. 3D7 (1D56). The grand jury's hiptoric 
functions survive to this day. Its responsibilities continue to include both 
the determination whether there is probable cause to believe a crime has 
been committed ancI the protection of citizens against unfounded criminal 
prosecutions. B1'Unzbm'U v. Hayes, 408 U.S. 665, 686-687.92 s.m. 2616, 2658-
2659,33 L.Ed. 2cI 626 (1972). 

Traditionally the grand jury has been accorded wide latitude to inquire 
into violations of criminal law. No judge presides to monitor its proceedings. 
It cIeliberates in secret and may determine alone the course of its inquiry. 
The grand jury Play compel the production of evidence or the testimony of 
witnesses as it considers appropriate, and its operation generally is unre
strained by 1:he technical procedural and evidentiary rules governing the 
cOIJ,duct of criminal tl'ials. "It is a grand inqlJest, a body with powers of in
vestigation and inquisition, the scope of whose inquiries is not to be limited 
, .. by doubts whether any particular individual will be found pI:Operly sub
ject to an accusation of crime." Blair v. United States, 250 U.S. 273, 282, 89 
S.Ot. 468, 471, 63 L.Ed. 979 (1919). [Footnotes Omitted.] 

The investigative powers of a federal grand jury are exceedingly broad. See 
discussion in Branzbttrg v. Hayes, 408 U.S. 665, 700 (1972). The grand jury's 

l. SCI) cnses cited In Robert Hawtlwl'1Ie, Inc. v. Director of Internal Reventte Se/'via~, 
~06 F. SuPP. 1098,1122 n. 41 (E. D. Pn. 1976). 
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obligation is to conduct "11 thorough and extensive investigation'" and "to :cun 
down every clue and examine every witness." 3 However, in practical terms it 
is the prosecutor who provides Ithe initiatiYe needed fur an effective grand jury 
investigation and who controls its course,' hence grand juries have become an 
investigative and prosecutorial arm of the executive branch of government, and 
the Courts l1ave recognized this fact.' 

On the other hand, as we bave noted, historically, the grand jury is an arm of 
the Court. The district court bas the power to call a grand jury into existence; 
18 U.S.C. § BBB1; Fed.R.Crim.P. 6(a). Under Fed.R.Crim.P. 17(a) and 28 U.S.C. 
§ 1826 (a) respectively, the district court is given the power to issue and the 
duty to enforce grand jury subpoenas .. It is also settled that the district court 
has supervisory power over the grand jury and that a broad range of devices 
is available to a district court in resolving challenges to the propriety of grand 
jury process. See In re Ch-ana Jury Prooeeaings (Sohofiela 1),507 F.2d 963 (3d 
Cir. 1975). Sohofiela is one of a long line of cases establishing the proposition 
that federal courts have jurisdiction to quash unreasonable and oppressive fed
eral grand jUr;T subpoenas. See, e.g., United States v. Galandra, 414 U.S. 3B8, B46 
n. 4, 94 S.Ot. 61B, 38 L.Ed.2d 561 (1974) ; Branzburg v. Hayes, 408 U.S. 665, 708, 
92 S.Ct. 2646, 33 L.Ed.2d 626 (1972) ; Hale v. Henkel, 201 U.S. 43, 76-77, 26 S.Ot. 
B70, 50 L.Ed. 652 (1906) ; Sohwimme'r v. U1titea States, 232 F.2d 855 (8th Oir.), 
cert. d.eniea, 352 U.S. 833, 77 S.Ot. 48, 1 L.Ed.2d 52 (1956) ; In 1'e Grana Jury 
Subpoenas Duoes Teoum Aaa'ressea to Gertain Emeoutive 0ffioers ot M. G. Allen 
& AS800., Ina., 391 F.Supp. 991 (D.R.I. 1975). See (l,l80 Fed.R.Crim.P. 17(c); of. 
28 U.S.C. § 1826(a) (enforcement). While the relief to be granted may take 
various forms, it is plain that the District Court's supervisory power over the 
grand pury is not limited to granting relief from unreasonable and oppressive 
grand jury process. Rather, it extends to granting relief from any type of grand 
jmy abuse. See cases cited at 40(J F. Supp. 1194 n. 29 for examples. go there is a 
tension between the role of the prosecutor and the role of the Court in the grliIld 
jury process-but what emerges from the dialectic is that, notwithstanding the 
prosecutor's ;Leadership role, the grand jury remains the arm of the Court, not 
the tool of the prosecutor. Let me turn now to the policy of secrecy. 

The policy of seCrecy surrounding grand jury proceedings reaches far back 
into the history of that institution. The reasons for that policy are generally 
regarded to have been set forth in Uniteit States v. Amazon Ind1tst1'ial Ohemiaal 
Gorp., 55 F.2d 254, 261 (D.1\:Id. 1931); (1) to prevent the escape of those whose 
indictment may be contemplated; (2) to insure the utmost freedom to the 
grand jUry in its deliberation, and to prevent persons subject to indictment 01' 
their friends from importuning the grand jurors; (3) to prevent subornation of 
perjury or tampering with the witnesses who may testify before the grand 
jury and later appear at the trial of those indicated by it; (4) to encourage 
free and untrammeled disclosures by persons who have information with re
SlJ{~ct to the commission of crimes; (5) to protect the innocent accused who is 
exonerated from disclosure of the fact that h0 has beeu under investigation, 
and from the expense of standing trial where there was n:o probability of guilt. 
All of those POlicips are important espeCially whHe the grand jury investiga
tion is underway. In terms of safeguards against possible grand jury abuse, 
the policy which concerns me most today is (5): to protect innocent parties 
from the harmful effects of disclosure. I will come to that aspect of the matter 
shortly. 
B. The "Aegis" Requirement 

In the P/laumer case my Order permitting I.R.S. access to the material ~ub· 
PQenaed before the grand jury provided that the subpoenaed material was to 
remain at all times "under the ·aegis of the Attorneys for the Government." I 
lJelieve that the aegis requirement should be ad<lerl to the amended Rule. 

In 1)ractice when a citizen turn:; over his cartons 'Of papers to the grand 
jnr~' they will be examined by the g'Overnment Personnel assisting the attorneys 
for the government in the 'Offiees of their 'Own agency. We must remembp,r in 
that context, that access to these records was made possible because they were 
subpoenaed to a seoret grand jury. We must alsD note that grand jury material 
will 'Often be examined pursuant to Rule 6(e) by government administrative 

"Wood: v. Georgfa, 370 U:S. -375. 392 (1962). 
3 Ullitect Statc~ v. Stone. 429 F.2d 13S. 140 (2d Clr. 1970). < 

• See discllssion In Rooert Hawthorne, Inc. v. Direotor ot InterllaZ Revenue, 406 F. 'SuPP. 
1098. 1119-20 (E.n. Pit. 197'6). 

G See In 1'e: Grand Jury Proceedings, 486F. 2d 85, 89-90 (3d Cir.lIl73). 
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agencies, and yet: (1) the powers of federal administrative agencies are tightly 
circumscribed by the statutes creating them; (2) federal agencies (including 
I.R.S.) are not permitted to launch general investigations which do not con
centrate on a specific target; (3) agency subpoenas are subjected to greater 
scrutiny than grand jury subpoenas; (4) the agencies are not usually subject 
to the direct supervision of the courts; and (5) their activities, unlike those 
of the Unitec1 States Attorney in connection with a given prosecution, are on
going, so that vindication at trial does not Rerve as a meaningful protection in 
cases of abuse. 

Congress has thus determined not to give administrative agencies powers 
cOlll}1arable to the grand jury. Yet the danger exists that the execution may 
accede to the graml jury's extraordinary powers via Rule 6 (e). This aspect of 
the matter is discussed at length in my opinion in Robert Hawthorne, Inc. v. 
Db'ector of InternaZ Revenue, 406 F.Supp. at 1123-25. Attention must also be 
given in this regard to the fact that one real challenge of Rule 6(e) is the 
prevention of the use of grand jury process primarily for civil or administrative 
ends." 

The conclusion which I draw from the foregoing is that to permit personnel 
assisting attorneyS for the government to have unfettered access to grand jury 
material could lead to a number of kinc1s of abuse :-not just the improper ac
cess to which I have referred but also possilJle pUblic disclosure of the subject 
matter of a grand jury investigation. It must be remembered that the grand 
jury's proper role is as the arm of the court. If this new Rule goes into effect 
without change, prosecutors might justifiably conclude the grand jury is the 
arm of the prosecutor and that they have been given free amI untrammeled rein 
in sharing information obtained under compulsion of a grand jnry subpoena with 
any government agency which, in their sole discretion, they believe could "asRist" 
them in the performance of their duties. The "aegis" requirement 7 would in
hibit that. 

In sum, the "aegis" requirement vests in a responsible officer of the court, 
the United States Attorney, the responsibility for safeguarding the secrecy of 
grand jury material. I strongly commend the aegis requirement to you in the 
form of a proposed proviso to the amended Rule: 

Providec1, however, that where access to grand jury material is afforc1ed 
to government personnel assisting the attornf'YS for the government in the 
performance of their duties, such material shall remain unc1er the aegis 
of the attorneys for the government. 

Is the aegis requirement meaningful? I believe that it is. There are in essence 
three ways of implementing it: (1) the adoption of internal procedures by the 
United States Attorney designed to protect secrecy; (2) adoption of a court 
rule requiring the United States Attorney to do so; and (3) a requirement by 
federal or local rule that the United StateR Attorney apply for § 6(e) orders 
in every case or at l€'ast in certain kinds of cases. J.,et me take these up in ordel·. 

In the EaR tern District of Pennsylvania, the United States Attorney has 
voluntarily developed comprehensive int€'rnal grancl jury procedures. These 
pl'ocedures were submitted to me in camera in connection with the Hawthorne 
case, 406 F.Supp. at 1127 11.56. The procedures set up an excellent "housekeep
ing" system for monitoring grand jury subpoenas and records which itself helps 
to check potential abuse, and which fosters the preservation of secrecy through 
acconntability, because the system permits identification and tracking of recorc1s 
subpoenaed to u given grand jury. ],foreover, the proceclures include provisions 
which notify all government agencies whose personnel may be raIled llpon to 
assist the United States Attorneys that grand jury records are serret and access 
tllereto is l'estrictcd, that disC'losure to outsiders is forbidden without prior 
authorization amI tllUt the materials remain umier the aegis (custody amI con
trol) of the government. I believe that self-imposed rules are more deRirable 
l1('cnnse of the l)Ossihility that every minor breach of a conrt imposed rule will 
form the basis of a pretrial motion interposed by a defendant indicted pursuant 
to the grand jury investigation, an undesirable result." 

"In my 01'111 Ilrps('ntation bpforo the eommltt(>(> I discussed thp pxtpnt to whlt'h jrl'nncl 
jnry matl'rlal ('onW ultImately be ut;ed for civil purposes so long frS the criminal investiga
tion wos In I(ood fultll. 

7 A~/ds is defined hy ·Webster as: protection, defense, controlling or conditioning 
intl\len~p, ttulc1nnre or direction. 

""Any holdinl! thnt would snddlp 1t grand jury with minltrlnls and prp1imlnary show
\nf(S wonld n~s\lrenIv ImllPijp its invpstlcatlons nmI frustrate tbe nublic'~ intp~est In 
th!' fnir ond expedltlous administration of the erimlnal laws." Uniteil States v. Dio71isio 
(1!l73) 410 U.S. 1. 17. 
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How can the aegis requirement be enforced in the absence of procedures 
such as one in effect in the Eastern District of Pennsylvania? The court-vr 
the amended Rules-could require that application to the court for a § 6(e) order 
be made when ever outside assistance is sought. Indeed, the Rule (or the court) 
might well require a showing that outside assistance is necessary. I have always 
required an in camera showing to this effect in considering Rule 6(e) Orders. 
The desirability of requiring the Justice Department to establish need for 
outside assistance migbt be one reason for a Rule requiring a Rule 6(e) Order 
in every case where outside assistance is sought. (Of course, the need for 
outside assistance could be sharply reduced if the Congress were to increase 
the budget of the Justice Department so as to provide it with the necesal'Y 
technical expertise. 

On the other hand, the requirement that there be a 6 (e) Order in every 
case could burden the courts. I suggested a viable alternative in Hawthorne, 
i.e. that 6(e) orders should be applied for whenever the technical assistance 
of the I.R.S. or a Similarly situated agency outside the Justice Department (e.g., 
the S.E.C.) is to be utilized in connection with a grand jury investigation, with 
the exception of cases where the assistance is of minor proportions 01' the 
single instance variety (e.g., utilization of Postal Service or Secret Service 
expertise in obtaining and evaluating handwriting exemplars or other identifica
tion material). 

Let me e.....:plain my terms furth6r. I have used the term "technical assistance," 
but I do not impart to "technical assistance" a meaning which would subsume 
routine investigation by an F.B.I. agent, for example, in support of the grand 
jury investigation. The classical case for the application for 6 (e) orders is 
where the technical assistance sought is that of the I.R.S. 01' S.E.C., or of some 
other agency which has a continuing regulatory or oversight responsibility with 
respect to the activities of an individual or corporation. In such instances, there 
is a greater hazard of the use and retention of grand jury material beyond the 
aegis of the U.S. Attorney so as to breach the secrecy of the grand jury and 
pervert the grand jury process. . 

l\fy reference to "agencies outside the Justice Department" is a function of 
the fact: (1) that the U.S. Attorney is an officer of and subject to the control 
of the Court; and (2) that the U.S. Attorney has more control Over agencies 
,vithin the Justice Department (of which the U.S. Attorney General is the 
common head) than agencies outside. There may also be Cll;;es wlle1'e 6(e) 
orders should be applied for when the technical assistance is of some magnitude 
and is provided by agencies within the Justice Department. See, e.g., Unitell 
States Y. Un'iversal Mfg. 00., 525 F. 2d 808 (8th Oil' 1975) ; of. In re Stolar, 
397 F. Supp. 520, 522-23 (S.D. N.Y. 1975). 

In theory it may well be that a 6(e) order should be required for prophy
lactic purposes whenever any person 01' agency other than an "attorney for the 
government" has access to grand jury materials However, to repeat, the admin
istrative burden on the U.S. Attorney, judges, and cIerl;:s of court would be 
enormous; hence, 6 (e) applications should, it would seem, be reserved to cases 
where the technical assistance is of such substance and dUl'ation that, not
withstanding the good faith and aegiS of the U.S. Attorney, the danger of 
breach of secrecy remains. Moreover, I reiterate my view that, where tIle U.S. 
Attorney has developed satisfactory internal procedures, a 6 (e) order is 
nnnecessary . 

There is another extremely important advantage of including the "aegis" re
quirement in the Rule, i.e. that it lends itself to judicial construction in accord
ance with traditional role of the courts. The courts thus could "flesh out" the 
requirement, and mold it to the circulllstances of a given case. The lliscussion 
which Il1ave just engaged in supports that position. In Ha1othorlle, for inshlllce, 
(involving technical access by I.R.S.) I perceived three overlapping areas of 
need for Justice Department supervision and inlpoSE!cl requirements to meet 
these needs. First, there was the need for the U.S. Attorney to make clear to 
personnel from outside agencies just what the scope of their role was. Second, 
I perceived a need for continuing supervision by the U.S. Attorney amI continu
ing segregation of grand jury matter from unrelated cases. Third, I recogniz/!:cl 
a need for accurate recorcl keeping anci an index, of sorts, in order to facilitate 
effective judicial supervision in the event of a claim of gl'and jury abuse. The 
requirements might vary from case to case, and, under the "aegis" of the 
"aegis" requirement, be judiCially eyaluated from time to t;:,~e. 

';,: 
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Including an "aegi.s" requirement in the contemplated rule would seem to 
provide a reasonable accommodation of the interests in secrecy and the goal of 
full scale investigation, by giving the supervising court the leeway to balance 
the competing interests in determining what is required to protect grand jury 
secrecy in a given il. :-:estigation, and to provide an adequate record to adjudicate 
an~' subsequent clain, of grand jury abuse. 

There are two other thoughts which I will add on the subject of drafting 
tIle re'rised Rule. Perhaps it would be well to denote that the assistance ren
dered by tIle government personnel is to the OJ·ana jury ruther than to tIle 
nttorne;7s for the government, for tIlat is the true state of affairs and perhaps 
there sl;ould be added to the express limitation that the access of the other 
government personnel is restricted to performing their duties in providing nec
c('ssary assistance to the grand jury at its request. In sum, amendments to the 
Hule of Secrecy would do well to emphasize the independence of the grand jury, 
its role as the arm of the court and the responsibility of the U.S. Attorney, the 
graud jury's "fearless leader," as it were, to preserve its secrecy. 

IV. PROTECTION OF GRAND JURY SECRECY AS AFFECTED BY LEGAL PROCEEDINGS 
ANCILLARY TO GRAND JURY INVESTIGATIONS 

Proceedings before the grand jury inevitably to give rise to a variety of legal 
proceedings an.cillary thereto, including motions to quash, limit, modify or enforce 
grand jury subpenae or for [tl·otective orders with respect thereto, motions to fnr
nish identifying characteristks to the grand jury or its agent, or to compel testi
mony before the grand jury, and motions for an order of immunity. The Supreme 
Court Rule under consideration by the Subcommittee does not deal with the pro
tection of grand jury secrecy as affected by such ancillary legal proceedings. 
However, the title of Rule 6(e) is "Grand Jury-Secrecy and Disclosure," and 
the policy of grand jury secrecy is a mighty important one which is doubtless 
of official as well as personal importance to the Subcommittee. And while it may 
be beyond the charter of this Subcommittee's present inquiry, I take the liberfy 
of calling to its attention a local rule recently adopted by my court dealing with 
that matter." 

The former practice in our district was for such motions to be filed in a mis
cellaneous docket as part of the public record. The result of this practice was 
that the media would frequently report (based upon allegations of the motion) 
that the grand jury was in7estigating a given individual and had subpoenaed his 
records about a given subject. And yet, in many cases, the subject of the media 
report was never indicted. This result so grossly offended the policy and purpose 
of grand jury secrecy that we passed a local rule which provided that neither 
the government nor any moving party shall disclose in any affidavit, motion or 
other paper filed in the public record, nor in the caption thereof, the identity of 
any grand jury witness, or person under investigation or specific grand jury 
investigative subject area, other than that of himself, herself or itself, unless in 
camera, under seal, or where the paper is already subject to an order of impound
ment, except where the grand jury witness or person under investigation has 
disclosed his, her or its own identity in relation to the same proceedings in any 
publicly filed paper, or where s'uch disclosure has been expressly authorized 
by an order of the court. 

The Rule contains a proviso that nothing therein shall prohibit attorneys for 
the government from the use of such matters as are necessary for the perform
ance of their official duties in accordance with Fedel"al Criminal Rule 6 (e). And, 
in ollder to facilitate its implementation, the Rule provides that any motion, 
affic1avit or other paper relating to matters or proceedings before the grand jury 
may be filed anonymously or pseudonymously, with the name or information 
thus proteeted pro"iaed to the court in camem and under seal. In the event of 
the Committ.!e's interest, a COpy of the Rule is attached to my statement. 

The Rule has worked ('ffectively since its adoption and has, in my judgment, 
been accepted by the luedia as a pr.oper implementation of the respected and his
toric principles of grand jury secrecy. In this regard it is instructive to l'escribe 
('xcerpts from an article in a Philadp.lphia daily newspaper shortly after the 
Lo(!al Rule 4(c) was adopted:].o 

(, .;,0('n1 Rnlp 4(r) E.n.Pn. nmenrlNl June 1l0. 1!l70. 
10 PllIllldelphlll Dnily News. FriilnY. July 1:6, 1976, byline of Jill Porter, entitled 

''IYiI, Conrt OrderNl Secrecy neform~." 

.. 
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It's too late for x and y [prominent public officials, names omitted here}. 
But the new federal court clampdown on grand jury secrecy may protect future 

public officials from finding their names in headlines listing them as grand jury 
targets. 

A loophole in secrecy provisions enabled repOl:ters to fully document the tug of 
war between federal grand juries and x and y. 

While it was .assumed that the term "grand jury" eanied a connotation of 
secrecy, the secrecy had been limited und fragile-a drape of cheesecloth rather 
than a shutter of steel. 

Until U.S. District Court judges changed their procedural rules this week, all 
a puhlic official had to do to unintentionally reveal he was the subject of a federal 
investigation was file a related legal motion-such as a motion to quash a sub
poena. A prosecutor's motion would have the same effect. 

Those motions were considered public documents and were reported by the 
press. Under the new ru1es, those motions will get the same protection given 
actual grand jury testimony by being filed secretly. 

Despite the traditional secret nature of a gn:l1d jury investigation, an motions 
arising from the federal grand jury were considered public record. They wel'e 
fair grist for It reporter's notebook and open to public scrutiny. 

That x is under investigation for allegedly taking kickbacl(s from architects is 
documented in affidavits filed in response to a motion by x to quash a subpoena 
for his records. 

That y is under investigation for alleged embezzlement of union funds is docu
mented in papers filed by the U.S. attorney seeking to disqualify an attorney 
associated with the case. 

In tightening their secrecy, the federal judges may have taken a lead from 
state gran(l jury procedures in Philadelphia. 

Common Pleas judges supervising the special prosecutor's grand jury have 
ruled that all motions stemming from that panel be impounded. But the matter 
automatically becomes public if a decision is appealed, since appeals are consid
ered public docuents. 

AS far as I can ascertain, the docketing practice relative to legal proceedings 
ancillary to grand jury investigations varies from ,'!istrict to district throughout 
the country; in some districts all such proceedings are filed under seal, whereas 
others follow the former practice in the Eastern District of Pennsylvnnia. I leave 
to the Subcommittee whether this is a matter of concern or for action by anyone 
and if so whether by the Subcommittee or by the Supreme Oourt Rules Commit
tee, It may also be that these subjects are to be dealt with in accordance with 
local practice and local Rule. In any event, in view of the general subject before 
the Subcommittee today and the Subcommittee's general concern with the admin
istration of Criminal justice, I commend the Eastern District of Pennsylvania's 
Local Rule for whatever consideration you deem appropriate. 

APPENDIX 

LOCAL RULE OF CRIMINAL PROCEDVRE 4(c) 

(0) In legal proceedings relating to grand jury investigations, including but 
not limited to motions to quash, limit, modify or enforce a grand jUry subpoena 
01' for a protective order with respect thereto, motions to furnish identifying 
characteristics to the grand jury or its agent, or to compel testimony before the 
grand jury, aml motions for an order of immunity : 

1. Tb.e United States (whether acting as a party or as counsel for the grand 
jury) shall not disclose the identity of any grand jury witness, Tlerson under 
investigation or specific grand jury investigative subject area in any affid!lvlt, 
motion or other paper filed in the public record, nor in the captionlliereor, ex
cept in camera, under seal, or where the paper is already subject to an order of 
impoundment; provided, however, that the United States may disclose in sur.h 
affidavit, motion or otber paper the identity of a grand jury witness or person 
under investigation who has previously disclosed his, her or its own identity in 
relatiQn to the same proceedings in any publicly filed paper, or where such dis
closure has bee? e.'Cp1'essly al1thorize.d .by all order of this Court; and provided 
fudher that thIS rule shall not prohlbtt att;;)rneys for the government from, the 
~se of such ma~ters as axe necessary for the performance of their official duties 
III accordance WIth Fl.!deral Criminal RIlle 6(e). 
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:t No person shall disclose in any affidavit,. mot~on or other pape: frIed !n the 
public record, nor in the caption there?f, the Ide~tity ?f any. grll;nd Jm'~ WItness, 
or person under investigation 01' specIfic grand Jury lllvestigative subJect area, 
other than that of himself, herself or itself, unless in Cal1H.Wa) lmder seal, or 
where: the paVer is already subject t? an o~de~ of impo~ndment, ?xcep~ wll:em the 
grand jury witness or person under mvesbgatlOn has dIsclosed hIS, her or Its own 
identity in relation to the same proceedings in any publicly filed paper, or where 
such disclost're has been expressly authorized by au order of this Court. 

S. In order to facilitate implementation of this rule, any motion, affidavit or 
other mtpel' relating to matters or proceedings before the grand jury may be 
filed anonymously or pseudonymously, with the name 01' information thus pro
tected provided to the Court in camera and under seal. 

NOTE.-Rule 4 amended June 30, 1076, effectiye immediately. 

]Hr. MANN. OU.!' ne.xt witness is Acting Deputy Attorney General 
Richard L. Thornburgh. He has served the Justice Department both 
as Assistant Attorney General in charge of the Criminal Division and 
as the U.S. attorney for the v'iTestem District of Pennsylvania. 

Mr. Thornburgh is no stranger to the subcommittee and it's a pleas
ure to welcome him back again. 

,Ve have the written statement \thich you have submitted. ,Vithout 
objection, it will be made a part of the record and you can proceed as 
your time constraints and your wishes may lead you. 

TESTIMONY OF RICHARD L. THORNBURGH, ACTING DEPUTY AT
TORNEY GENERAL; ACCOMPANIED BY ROGER A. PAULEY AND 
JACK PERKINS 

JUl'. TrlORXBURGIT. Thank you, ~fr. Chairman. 
I might suggest to the Chair that, as a means of expediting your 

proceedings the statement as filed might be included in your record 
and perhaps, based on what evidence has been presented tlris morning, 
I and my colleagues, 1\11'. Roger Pauley and 1\11'. Jack Perkins, could 
present ourselves for such questions as the subcommittee may have. 

On the other hand, if it's your preference that we speak our piece on 
the statement that has been filed, \te will be more than pleased to do 
that. 

MI'. 1\1ANN. The statement aR presented will be made a pltrt of tIl(' 
record. 

I think it would be a good idea for you to present the highlights of 
your position. 

Mr. TrroR}'"'BURGII. I'll be more than happy to. 
rt is the Department's view that the Judicial Conference has done 

an excellent job in developing these proposed amendments to the 
criminal rules and we SUppOlt as drafted all of the proposed 
amendments. 

The Advisory Committee Notes generally make clear the signi
ficance of, and the justifications for, the proposed changes, and I shall 
tl1erefore not undertake to discuss all of the proposals. 

There are, three proposals, however, that warrant discussion at some 
kngth fro111 the Department's perspective, namely those involving 
rules 6 (e) , 24 (b), and 41 ( c) (2). 

Rule 6 ( e). Secrecy of Grand Jury Proceedings. 
Except for the jury's deliberations and the votes of individual 

jurors, which are always kept secret, rule 6 (e) now contains two gen-
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eral provisions for the. disclosure of matters occurring before a grand 
jury. The first provision allows for disclosure, without a court order, 
to the attorn:eys for the Government for use in the performance of 
their duties. The other provision allows for disclosure by order of the 
district court preliminary to or in connection with a judicial proce.ed
~g. or when necessary in connection with motions to dismiss 
mclictments. 

The pending amendment to rule 6 ( e) proposes to alter the first 
provision only, so as to include in the current definition of the term. 
attorneys for the Government "such other personnel as are necessary 
to assist the attorneys for tIle Government in the performan.ce of their 
duties." 

In our view, this proposal is of a clarifying rather than a substan
tive nature. It has long been the Department of Justice's interpreta
tion of the existing provision, supported by decisions of Federal ap
pellate courts, thrt an attorney fo'..' the Gov1)rnment, upon his own 
authority and without an order from the court., may make certain 
disclosures to investigatory personnel for the purpose of discharging 
his duties as a Government attorney. 

The notes of the Advisory Committee confirm that the intent under
lying the proposecl change is simply to codify present practice. The 
notes point out that "there is often Government personnel assisting 
the Justice Department in grallcl jury proceedings," and go on to 
observe that although the "case law is limited, the trend seems to be 
in the direction of t"\,llowillg disclosure to Government personnel who 
assist attorneys for the Government in situations where their expertise 
is required." 'l'his proposed amendment is thus designed merely to 
adopt the present trend of case law governing this aspect of rule 6 ( e) 
disclosure. 

We underSh.~nd that some persons are concerned that the proposecl 
amendment will further the possibility of unwa'l'l'antecl breaclies of 
grand jury secrecy and improper use of grand jury evidence. 

I want to assure this subcomm.ittee that the Depariment has a 
jealo~s .regal'd for grand jury secrecy and would not wish the present 
restnctlOns to be eroded. In our view, however, the proposed amend
ment will not have any such effect. Rather, by recognizing the reali
ties of present practice, necessity, and case law, it serves to clarify 
what has been a persistent and perplexing source of confusion. 

Let me stress that the amendment will not permit the Department 
of ,Tustice to take advan:tage of or make disclosures to investigative 
agents or experts in order to aid other Federal agencies in conducting 
their own investigations. Grand juries may not lawfully collect or dis
seminate evidence intended for use in other proceedings, and a person 
who is a party in such a prQceeding, brou~ht against him by another 
Government agencv and related to the subJect matter of a l?rlOr grand 
jury investigation,V may pl'operly move to sUPl)l'ess any eV1de?ce, a?-d 
the fruits thereof, fmmd by the court. to have been used agamst him 
in violation of the princil)le: 

Moreover, both under this amendment and now, any improper dis
closure by an attorney for the GoverlUl1ent would constitute. a serious 
breach of grand jury secrecy that is plUlishable a$ a contempt of 
court. 
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The question may be posed as to why the Department of Justice 
needs routine authority to make disclosures to investigative agents and 
the like. These cliscloslU'es serve the primary purpose of J?reparing the 
attorney for the Government in going before the grand Jury and.pre
senting the investigation in an orderly fashion. 

Frequently, the prosecutor is in possession of evidence, for example, 
fingerprint or voice comparisons, or books and records of complex 
financial or tax transactions, that neither he, nor the laymen constItut
ing the grand jury, can adequately comprehell(:' without the assistance 
of expert help in the form of Internal llevenue Service or FBI agents 
trained at unraveling such complexities. 

Disclosure to these agents then becomes a matter of necessity in 
order to make sure that significant evidence is not overlooked or that, 
through a misapprehension of the evidence, an unwarranted indict
ment is not returned . 

.As a court of appeals recently declared in upholding a district 
court's refusal to issue a protective order to prevent IRS agents from 
seeing subpoenaed materials, "[the] agent's special know ledge and 
skill in examining corporate records were deemed a legitimate as 
well as an advisable reSource ill the U.S. attomey's conduct of an 
investigation of possible crime." Having made. such disclosures to 
Government agents or experts assisting him, the Government attorney 
may then bl-jng the agents or expert-s before the grand jury to explain 
the pertinent aspects of their findings, or the assistance of the agents 
may prove valuable in framing questions to other persons testifying 
before the grand jlU'Y. 

In addition, disclosure of grand jury evidence. to investigative 
agents is often necessary to permit the agents to conduct interviews 
and otherwise pursue leads suggested by such evidence . 

.An investigation, of course, does liot cease with the start of the 
presentation of evidence to a grand jury, nor even, necessarily, with 
the return of an indictment. It is thus frequently appropriate, in the 
performance of their duties~ for attorneys for the Government to make 
disclosures to law enforcement agent.s to assist the attorney in the 
continuation of a. criminal investigation. 

In short, disclosures by Federal prosecutors to other persons whose 
assistance is needed in presenting or evaluating evidence :for use in 
a grand jury proceeding: or in pursuing the criminal investigation to 
its conclusion is essential in a large munber of cases in order to permit 
the Government attorney and the grand jury to perform their duties 
in a responsihle and iust manner. To require a court order in each 
instance in which such a disclosure is sought to be made would lID
necessarily burden the courts with thousands of a"pplications each 
year. This burden is not justified by the record, which historically 
shows very :few occasions in which this power has been misused. 
Moreover, for those rare instances the penalty of contempt, criminal 
charge and the remedy of suppression of evidence afford adequate 
means of redress. We thus support the proposed amendment to rule 
6 (e) to clarify the extent of the prosecutor's disclosure authority 
in this area . 

.As to peremptory dlalle.nges set :forth in rule 24 (b), we would note 
that this rule. presently provides in a capital case each side is presently 
entit.led to 20 peremptory challenges, that in a noncapital felony 
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prosecution the defendant or defendants jointly are entitled to 10 
peremptory challenges, while the Government is enlitled to six; and 
that in a misdemeanor prosecution each side has three peremptory 
challenges. In addition, the rule permits the court to grant additional 
peremptory challenges to the defendants, but not to the government, 
in any case. 

The pending amendment would both reduce and equalize, as be
tween the government and the defense, the number of peremptory 
challenges. In a capital case, each side would have the right to exer
cise 12 peremptory challenges; in a felony prosecution, the number 
of peremptories available to each side as a matter of right would be 
five; and in a misdemeanor case, each side would be entitled to two 
pel'emptory challenges. For good cause shown, the court could grant 
additional peremptory challenges, not necessarily on an equal basis, 
to either the Government or the defendant, or both . 

.1\.. peremptory challen~e, of course, unlike a chal1enge for cause, 
permits it party in a crimmal case to excuse a prospective juror during 
pretrial voir dire examination (usually conducted by the court) for 
any reason, and indeed normally without a reason being stated. 

Although n,othing in the Constitution requires the Congress or the 
State to permlt any peremptory challenges, nonetheless, the challenge, 
by virtue of its roots in English common law and its persistent use in 
this country dating from colonial to modern times in both the Federal 
and State criIninal justice systems, has become established as a vital 
and necessary part of trial by jury. 

At the sam~e time, wIllie the right to peremptory cllallenges is 
undeniably still an integral feature of the Federal criminal justice 
process which few have proposed to abolish, the trend in our law, 
('videnced by periodic acts of Congl'e'3s on the subject since 1'790, has 
been in the direction of a reduction and equaHzation of the number 
0'[ such challenges. The States hl-we followed a parallel course. Thus, 
the proposed amendment to rule 24(b) is consistent with the-historical 
trend regarding the exercise of peremptory challenges. 

The Depal'tment of Justice perceives the issues smrOlmding the 
pending amendment to rule 24(b) as twofold: first, should the num~ 
bel' of peremptory challenges available as a matter of right to tIle 
parties be the same; and second, should the munher or such challenges 

~. be reduced from their present levels. ,Ve answer both questions in the 
affirmative. 

Equalization 'of the number or peremptol'y challenges available as a 
matter of right to both sides in a criminal case is in accordance with 

~ the basic purpose of the peremptory challenge. Further1 as the Ad
visory Committee's note observes: "Proper use of peremptories by the 
Government can contribute to a fail' trial as effectively as proper use 
by the defendant." 
. Since the Government, which represents the public in criminal 

cnses, is entitled no less than the defendant to a fair trial, it seems 
appropriate to permit both the Government and the defendant to 
exercise, at least initially as a matter of right, an equal number of 
peremptory challenges. Indeed, the inequality that exists under cur
l'ent rule 24(b) with respect to the number of peremptories available 
inl10ncapital felong cnses-10 for the defendant; six for the govern-
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ment-is not justifiable in terms of any apparent policy embodied 
in the rule itself. 

Under the present rule, each side is entitled to an equal number of 
per.emptory challenges in capital cases, 20, and in misdemeanor prose-
cutlOns, t~ree. . . . . 

There IS no eVldent reason for the chspanty wlth regard to no~
capital felonies. Moreover, as the advisory committee note has inch
eated, CongTess "adopted the principle of equality in its more recent 
legislation dealing with the question, the District of Columbia Court 
Reorganization Act of 1970." 

In our view, it is also appropriate to reduce the number of 
peremptory challenges afforded to the parties in criminal cases. 

For one'thing, as the advisory committee note points out, echoing 
the sentiments of other comment!Ltors, such a reduction will accelerate 
the voir dire process and permit the use of smaller jury panels, thereby 
leading to substantial savings in public moneys. 

In addition, the present levels of peremptory chn,1lenges, in felony 
cases particularly, do not adequately guard against the phenomenon, 
whose incidence seemingly is on the rise tod!),y, of systematic elimina
tion of members of a given class, race, or gToup from the jury panel. 

As I am sure members of this subcommittee are aware, it has become 
a frequent practice for criminal defendants charged with political 
corruption or white collar offenses who are financially able to do so to 
commission sociological studies and opinion polls to determine the 
attitudes of particular segments of the community h~ which their trial 
is being held as a basis for utilizing peremptory challenges. 

Opinions may be sampled and collated according to such factors as 
race, color, religion, sex, national origin, economic statns, and the like. 

In some instances, such studies coupled with thE. judicious exercise of 
peremptory challenges, have apparently been successful in permitting' 
defendants to shape the ultimate trial jury and ther'eby augment the 
chances of a favorable verdict. . 

As the advisory committee note indicates, tIllS kind of utilization of 
the peremptory challenge right is inconsistent with the policy expressly 
stated by Congress in the Jury Selection and Service Act of 1968 that 
"all1itigants" shall have the right :to juries selededat random from 
a fail' cross-section of the community, without allY citizen's being ex
cluded from service on the ground of race, color, l'eligion, sex, national 
origin, or economic status. See 28 U.S.C. 1861, 186~~. 

Moreover, the increasing tendency of moneyed defendants to take 
l1dvantage of such sociological and opinion polls will undoubtedly f'Uel 
claims by indigent defendants to have such polls conducted in their 
cases at public expense. 

Pressures, heretofore resisted by U.S. Attorneys and the litiO'atinO" 
. Divisions of the J ~stice Department, will also mount on Federal pros~ 

cutors to use publIc funds to conduct like surveys to !l1lide their own 
Qxercise of :pereJ?1P,to~y challenges in i~portant cases. t::> 

In our VIew I~ IS lllportant to reSIst the growth of this unhealthy 
phenomenon, WhICh threatens to demean, and undermine the perceived 
fairn~ss of, our crinUnal justice system. 
t!s~g pereI?ptory cp.!111~ng~s systematically to try to mold the com

pOSItIOn of a Jury by I)lllnlllatlllg members of certain elasses or etllllic 
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groups---even if sucl~ elimination proceeds from "'rr~neous premises 
as to the attitudes of these groups and does not lead11l all cuses to n, 

favorable result-portrays the criminal justice system in a bad light, 
not asa system where the verdict is primarily dependent, as it should 
be, upon the quality of the evidence presented and the j~ldge's instruc
tions on the law, but upon whether the "proper" raCIal or cultural 
makeup of tIle jury can be obtained. 

This phenomenon can continue, however, only so long as the number 
of peremptory challenges remains, as it is today, at sufficiently high 
levels to perniit effective manipulation of the jury panel. Thus, a reduc
tion in the, number of peremptory challenges available to both sides, 
particularly as it applies to felony prosecutions, is a proposal we look 
upon with 'favor, in part because it is a means of preventing resort to 
improper methods of juror "selection" by the parties. 

'With respect to rule 41 (c) (2) applying to a search warrant upon 
sworn oral testimony, we would note first that the present rule 41 ( c) 
permits a search warrant to be issued only upon the request of an at
torney for the Government, or a Federal law enforcement officer au
thorized to apply for a search warrant. 

Under rule 41 (c) , issuance of a search warrant requires a showing of 
probable cause by means of an affidavit sworn to before the magistrate 
or judge. 

Under rule 41 (a), an officer seizing property pursuant to a warrant 
must give the person from whom or from whose premises the property 
is :taken, a copy of the warrant. 

Because the Federal law enforcement officer requests issuance of 
the warrant, executes the supporting affidavit, or needs to have a copy 
of the warrant in his possession, the officer must generally go to the 
place where the magistrate or judge is sitting if he is to conduct a 
search under the authority of a warrant. 

The proposed amendment would create a new method of obtaining 
a search warrant. In limited circumstances, it would authorize issuance 
of a warrant over the telephone or by other appropriate means of 
communication. 

The amendment would not repeal <allY existing provision of rule 41, 
nor would it change the grOlmds for issuance of a warrant. Further
more, the amendment would not do away with the search wanant as a 
document to be carried by an officer making the search. 

Issuance of search warrants through the medium of the telephone or 
otherwise under this amendment would be authorized only "when the 
circumstances make it reasonable to do so." Otherwise, present pro-
cedures would be followed. . 

Proposed rule 41 (c) (2) could be used only by a "Federal magis
trate," a term that of course includes a Federal judge. The procedure 
would not be available, however, to the issuance of a ,Federal search 
warrant by a State judge. 
If the Federal. magistrate :found that the circn~stances justified 

employment of thIS new procedure, he would hear testImony communi
cated to him by telephone, radio, or other suitable means. The mao-is
trate must record the sworn. oral testimony and have it transcribed.lIe 
must then certify the transcription and fue it with the court. Sworn 
oral testimony thus recorded and transcribed would be deemed an 
affidavit for purposes of rule 41. 
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Under the proposed amendment, if the Federal magistrate is satis
fied that O"rounds for issuance of a warrant exist, a writJten search war
rant would be drawn up, subject to all the present requirements as to 
the contents of search warrants. The Federal officer or Government 
attorney requesting issuance ",:ould be requi;red to read the contents 
of the proposed warrant, verbatim, to the magIstrate. 

The magistrate could direct the making of specific modifications in 
the warrant. Once the form has been approved, the ma.gistrate wou.J.d 
direct the Federal aO"ent or Government attorney to SIgn the magIs
trate's name on the ';arrant, which would then be regarded as a dupli
cate original warrant. 

The magistrate would make out his own warrant, which would be 
regarded as the original warrant, upon the face of which he would be 
required to enter the exact time of his issuance of the duplicate 
original. . 

This type of warrant would be returned in conformity with existing 
law, rule 41(d), with one additional requirement. Upon return, the 
person who gave the sworn oral testimony would have to sign a copy 
of the transcribed testimony. 

The extensive advisory conunittee note, I believe, demonstrates that 
the procedure under the amendment is an essential equivalent of the 
present procedure. To be sure, there would not be face-to-face contact 
with the affiant, and the magistrate would have to work a little harder 
than if he had ill hand a written affidavit to read; but we share the 
advisory committe~'s cO!lfidence that the amendment can be imple
mented without serlOUS dIfficulty. 

In the Department of Justice's judgment, moreover, the proposed 
amendment is clearly desirable. The Supreme Oourt has often indi
cated that even when circumstances permit law enforcement officers to 
conduct searches without ,,~arrants, search warrants should be ob
tained whenever it is reasonably practical to do so. 

rt is not difficult to appreciate why the warrant procedure is pre
ferred. A magistrate can judge the facts from a more objective 
viewpoint than can a law enforcement agent or a prosecutor. Thus, 
interjecting a judicial officer into the determination of probable cause 
tends to further the protections accorded to individuals l.mder the 
fourth amendment to our Oonstitution. In addition, persons who are 
on the scene when a search and seizure occurs may accept the situation 
more readily when a written, authoritative document is used than 
when the officer acts on his own. 

Furthermore, if the magistrate holcls that there is not sufficient cause 
for issuance of a warrant, this may help the officer. He may be able to 
obtain the additional information needed to justify a search, and may 
then succeed in making a case that would have been ruined if he had 
acted precipitously. 

The proposed amendment willlmdoubtedly have the effect of ren
dering it more practical for search warrants to be secured, md will 
thus reduce the incidence of warrantless searches. It will also be of 
considemble aid to Federal law enforcement agents in resolving diffi
cult practical and legal problems in search and seizure situations. 

A.s the advisory committee note points out: 
Federal law enforcement officers are not infrequently confronted with situa

tions in which 'the circumstances are not sufficiently exigent ,to, justify the seri-

•• 
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QUS step of eonductinga warrantless search of private permises, 'but ~et there 
exists a significant Tlosslbility that critical evidence would be lost in the time 
it would take to obtain a search warrant by traditional means. . 

In such instan~, the prQPosed.:aIIl:e~dment will create tl.J>tqc8dure 
whereby both the mterests of the mdlVldual under the fourlha~end
ment .and of society in investigating probable criminal activity can be 
harmonized. . 

Even where exigent circumstances might in retrospect be found to 
have existed, the procedure. lUlder the amendment will be 'of benefit, 
since law enforcement officers will have the means, and will thus be 
encouraged, to opt for the safer legal course of trying to obtain a 
search warrant before taking unilateral action. If tl. team:' pf . agents 
is surveilling a movable vehicle thought to contain stolen goods, for 
example, one can be dispatched to telephone or radio a magiStrate for 
a warrant under the new procedure, while the others remain .at their 
posts ready to make a warrantless search. if circumstanCes dictate the 
necessity or advisalbility of doing so prior to the time a warrant can be 
obtained. 

While it is' possible to employ this tactic today, the time ordinl;trily 
required to obtl1in I;t warrant renders it seldom feasible. Under the 
proposed amendment, I would expect that such a procedure would 
become more commonpll1ce. 

The telephone search warrant process, which is presently the law in 
Arizona and California, has rightly been considered to be constitu-
tional by both courts and commentators. . : . 

It is the conclusion of the Department of Justice that the proposal 
fashioned by the Judicial'Conference deserves support as an amend
ment that will both facilitate effective law enforcement, while fortify~ 
in 0' the fourth ame~ldment safeguards of the individual. 

Thank you, Mr. Chairman, for your patience in hearing our pre
pared remarks. 

We would be pleased to try to answer any questions of the subcom
mittee at this time. 

Mr. 1YllNN. Thank you, Mr. Thornburgh. 
I failed to give proper recognition to your assistants, Mr~ Roger 

A. Pauley, who served this committee with distinction for a consider
able length of time, and Mr. John Perkins. 

We are glad to see you both. 
The committee will now inquire. 
Ms. Holtzman. 
Ms. HOLTZlIrAN. Thank you, Mr. Ohairman. 
Thank YOl1, Mr. Thornburgh, for your testimony. I understand the 

new Attorney General to have said that lIDder his llew administration 
the Department of Justice is going to be a. "department o£justice". 

I must say that in that respect I am quite disappointed that the De
partment of Justice is supportil1:g a rule which will permit search 
warrants to be obtained without the applicant appearing in, court. I 
think it mu,rks a major departure fr9m our .practice. . 

I think we .all recognize that sear9he15 by the Govermnent are t\.ll 
extraordinary invasion of the . liberties of people and the Constitu
tion properly proscribes governmental jp.trusion by an amendment. 

If I may say so, I thin1r it is more likely that this telephonic pro
cedure will be used as a substitute fot the' search warrant practice 

86-274--77-5 
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presenUt'in l~se ,than, as you claim, a substitute f6r warrantless 
searches.' ' 
. I fi~<:l., ~t ,disappointing indeed, that this' is the position the Justice 

Departri,lelit takes; I think there is no .substitute· for an affialit ~coming 
directly before a magistrate or a judge 'and taking an oath directly 
or \vi'itinlg' a docutnent upon '\vhich he can be examined. '1 think it is 
VeI~ye~17Y for someone who is only tal1."'ing on the phone or on the 
radio to perhaps be less cal'eTul about the truth; There is no require
ment in ;the' proposed rule that the person make the statement under 
oath. ,. ,,' 

Ml~,; TH?JlNBURGH. There is a requirement that he make the state-"' >-

ment unClel: oath to the magistrate.' , 
Ms. }~om"zlfA:N'~ Who is administering the oath that he is taking ~ 
:Mr. PAULEY. It is being recorded. . . 
Ms. 'HOj1rzM,A.N. Thatcl'eates a certain problem.' The magistrate 

himself is a'dministering the oath.' . 
~:[r. THORNBURGH. That is what he does presently, Ms. Holtzman. 

, ~:[s. Hovrz~IAN. It is generally not the magistrate who is the notary 
public for the affidavit; would you agree ~ 

Mr. THORNBURGH. I am sorry, no, I don't agree. The magistrate 
administers the oath to the agent who appears before him seeking a 
search warrant and under the proposed procedure he would admin
ister an oath that would be recorded to the individual who was mak
ing the same application over the phone, so that in that respect--

Ms, ,IIomz~IAN. I am glad you correeteclme with respect to the 
magistrate's administering the oath. On the other hand, the magis
trate ;has' no idea as to whether or not the agent is raising his right 
hand 01' the extent to which he, at long (listance, can be ~mpressed 
by the cOllrVsauthority. 

Mr. TnOmmURGJI. The penalties of perjury would apply in either 
case. 

:Ms. HOLTZ)IAN. How many perjury prosecutions have been brought, 
sir .. ror improper affidavits?' • 

Mr, T:S:ORNBURGH. I would hope few, because I know of no im-
proper-. - , 

:Ms. HOLTZ~IA~. I have no further questions. 
Mr. }\flANN. Does the perjury law reach telephonic oath-taking? 
Mr. THORNBURGH. Any statement made under oath and recorded'

and signed would be subject to the perjury statute and the false state-
ment statutes as well, probably. . 

:Mr. !tlANN. I wonder if the term "recorded" is used in the perjury 
law? 

Mr. THOR1'<'l3URGH. The proposed procedure is amplified by the re
quirement of signing after the fact and I think that if there were any 
doubt about the: false swearing having taken place over the phone, it 
,vould be cured and amplified by that signature. 

Mr. ~lANN. :Mr. Hyde. 
:Mr. HYDE. I thank you, Mr. Chairman. 
Mr. Thornburgh, I congratulate you on your usual lucid contribu

tion. I am just not persuaded that since the government represents 
the public in criminal cases it is entitled to, no less than the defendant, 
a fair trial. , 
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I am !persuadecl thus far. It seems a'Ppropriate to permit both the 
government and the defendant to exercise at least init~a1ly as a. matter 
of right an eqU'al nuinber of peremptory challe:":n:es. But I really don't 
think in your average criminal case that you do stand on the basis of 
equality. before the bench. You have got the FBI and you, have got 
vast resources that are available, plus you have the aura of the court
room and the judge and the government and the people and you have 
got Jose GarcIa there, who isn't the people and the government and 
doesn't have these resources. 

Mr. THORNBURGH. We also have the burden of proof. 
Mr. HYDE. You do have the burden of proof,. but, wh~re there is 

smoke, there is fire. You can't repeal these olel adages that color p~
pIe's minds, such as, "The government wouldn't be here if they diC1n't 
have something." , 

Especially in a capital case, although we al'e being very theoretical 
now because we are not trying a capital case. But I am not distressed 
by giving a defendant a few more peremptory challenges on a felony 
than the gQvernment. 

Mr. THORNBURGH. That is an area where they are now equal, Con
gressman. I think that the cha.nge would be in the noncapital felony 
case. 

Mr. HYDE. That is what I am talking about. . 
Mr. 'tHOR:N'BURGH. The misdemeanor and capital case are equal. 
~fr. HYDE. I am not distressed by giving' a defendant a few more 

peremp.tory ·challenges in the felony situation. In th~ ~J>ital cases, r 
say I don't think we hli.ve many of those or are having many.. ' 

But.other than that, I have no other comment. " ,',' ' 
Mr.~. Thank you, Mr. Hyde. 
Mr; qudger., , . ' . , 
Mr. :G'QDGER. Thank you, Mr. ChaIrman., , ' 
Mr. Tho:!,?buro-h, you bea~ the name of avery promin,ent trial judge 

in the State of ~orth Carolma. Though I see you for the first tIme, I 
will treat you most respect:f1.illy, I will tell you. ' . , 

Mr. 'I'HORNBURGH. I haven't done anywhere near the job of search
iug my '~roots" that Mr. Haley did, but I do know that I have roots 
in the South. , ' 

:NI1;. GUDGER. I hope they go into North Carolina. , . , 
Mr. Thornburgh, I 'am troubled about one aspect of your suggestion 

conceImng the change in peremptory challenges. In my Stf1,te we have 
14 pel'en;tptol'Y challenges for the defendant in capital cases and nine 
for the State; eight in felony and six for the State, and generally we 
have the same rule, but it is administered by the court more l'estdc
tively in misdemeanor cases. So we stand somewhere between the 
present Federal rule and the proposed Federal rule. 

Now, you made the observation on p'age 11 of your statement, 01' 

some suggestion, that there have been some instances where you feel 
that peremptories Jlave been liberally used and some used as to defeat 
the ends of justice and create advantage to an accused person. 

I know· of no such instances frOth a very wide Jaw pl'acti~ in my 
own Western District of North Carolina. Can you give me any specific 
instances where you feel that the present . rule of 10 in capitals is 
excessive ~ . 
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Ur. THoRNRmwu. I think what that passage refers to is the 
phenomenon which has only recelitly suriacpd of organiz"ations which 
holel themselve,c; ont to de"fense attorneys as being able to conduct 
surveys and polls of communitips wherein a trial is to take place in 
order to provide atnmunition to defense counsel who can a:ffhrcl to 
l~ay their lTeight-an,d it is heavy-to carry out a systematic ~valua
tlOn of the o]?portulllty for peremptory challenges so as to exclude 
metnbersof social, cultural, economic, racial, and ethnic gl'0l1PS'which 
their surveys have found to be. inimical to' the interests Of the 
defendants. . .. 

The point is that the more challenges there are, the more bi)portunity 
there is for. that. kind of strenuous il1ftlH~nce on the selcetion of the 
final 12 01' 14, alS the rase maybe, that arc in the box. 

Mr. GUDGER. But aren'( you presenting a h:'ypothetical sitt1ation 
rather than an actual flltun.tion ~ . 

}\fl'. THORNBDRGll. No. 
1\11'. GUDGER. Have yuu had cnses like that? 
Mr. THORNBURGH. I hesitate to refer to some because the:V are in 

litigation, but. there was a great deal of attention focused on this in 
the tdal of the former Attorncy General ,J olm Mitchell and former 
Secretary of COllllllerce Maurice Stans in the SOLlthern District of 
New York where there was a lot of notoriety about the techniques 
used by a firm in assisting defeilse counsel and exc]udhlg certain classes 
of jurors from the panel. 

Mr. GUDGER. ,Vhat effort was made by the government to secure a 
change of venue ~ 

Mr. THORNBURGH. There was no effort in that case. I am not sure 
that would cure it because t.he firm would be back with anew SllI'Vey 
based on a new control group if that course were to be fonowed. 

Mr. GUDGER, I merely posed the proposition that the district attorney 
is in a position where he has a: social problem peculiar to his juris
diction. Doesn't he have a re.course to get into another venue for a 
trial if he cannot get a fair trial for It particular type of caSe in his 
particular social circumstance ~ . ' 

Mr. THORNBURGH. I assume probably that would be right, but I 
think that it would probably be a rare case where the prosecutor woultl 
be seeking a change of venue. . 

Mr. GUDGl'JR.May I raise one other question, :Mr. Chairman ~ I don't 
want to tn,ke an undue mnolmt of time. 

This last rule presented in your brief, 'the warrantless search. ,Ve 
confronted this problem --

Mr. THORNBURGH. If I may correct you, it is not a "wn.rrantless" 
search. I am rather sensitive to that. 

Mr. GUDGER. If you don't mhld, we arc not going to play on words. 
We have dealt with this same problem. We have just rewritten our 
pretrial procedure statutes in the State of North Carolina and my 
committee handled that, a cOllul1ittee that I chaired, the Criminal 
Justice Committee in North Carolina. 

We dealt with this problem and somewhat sympathetically because 
we know that there are situations where there is no thne to go back 
to see the magistrate to get the process. But our concern was in our 
approach to it, we, I believe, considered a requirement that 'wiflrin a 
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Ijmited period of time after the warrantless search had been 'completed, 
that the agent who had phoned in go befQre the magistrate and sign 
the transcript and that sort of thing. Is this included in your 
proposition ~ 

Mr. THORNBURGH. Yes, it is. 
Mr. GUDGER. That is No.1. 
No.2 is, is there a requirement that the magistrate identify the voice 

of the person who is making the report~ Now, this is very critical 
because otherwise all kinds of fraud could be perpetrated and we have 
had instances where warrantless entries were made in North Carolina 
where a felony was believed to have occurred, in a hot pursuit situation 
and that sort of thing, that have resulted in the killing of some law 
enforcement officers. 

I am concerned with your aspect of it also, you will see. Would you 
mind commenting on those things ~ 

Mr. THORNBURGH. The cOlmterpart of your practice in North Caro
lina, I believe, is that a copy of the swom oral testimony would be 
signed by the agent in question. 

"'iVith respect to the voice identification problem, the problem is one 
of assuring over the phone that the individual who seeks the warrant 
is, in fact, authorized to seek such a warrant, and that problem is no 
different than if someone shows up at the magistrate's office face to 
face with false credentials and seeks a warrant in the conventional 
way. 

There is 119 way that the magistrate, I submit, can insure 100 percent 
that the individual seeking the authority to carry out a search is, in 
fact, a law enforcement official authorized to do so. 

:Mr. GUDGER. Mr. Chairman, one question and I will conclude. 
My point is this: it would be so easy for a policeman on the beat 

01' someone who has no direct l)e1'sonal acquaintance with the magis
trateto call up and say: 

I have a witness here who says that he knows that someone just SOleI some 
heroin to a nameeI person and that he hus just gone into his apartment. He was 
stanc1ing outside his apartment. 

Al1d.tpere being no iclentification by the magistrate of that voic~, 
there would be so much opportunity for fraud or deception and there 
could be a death ensue. That is why I am pressing this point a little bit. 

Do Y.QU see what I am talking about? There could be an entry made 
i.ll reliance upon that warrant by someone out there in the field who has 
acted. improperly or by someone who had created a situation deliber
ately to allow an unlawful entry, where the magistrate if he knew the 
individ"ijal could exert some control. But not l"1lowir:g him, he could 
be sllbject~d to a setup out there in theneld. 

Mr. 'THORNBURGH. I suppose in the case where a magistrate was sus
picious he could ask that the agent's superior or someone else whose 
voice he didlmow would vouch for the fact that the individual who 
represented himself to be an FBI agent was, in fact, that agent. 

But there is no foolproof way to establish that identity over the tele
phone when it is not lmown to the magistrate any more than there" is 
to establish it face to face when the individual migllt not be known 
to the magistrate. 
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So I suO'ges't'that what I am saying, I suppose, is that the'problem, 
while of 31ffer.ent quality, is not of any dIfferent kind than one has 
at the present time in secm-ing of warrants. . 

1\1:1'. GUDGER. Your FBI a~ents don't still carry their identific~tion? 
1\1:1'. THORNBURGH. They CiO, but I wouldn't want to refresent that 

there wouldn't be an occasion where false credentials coulc be utilized. 
Mr. ~fANN. Mr. Evans. 
Mr. EVANS. I have no questions, Mr. Chairman. . 
Mr. M:ANN. Is a copy of a warral).t required to be left with the 

searchee? 
Mr .. THORNBURGII. Yes. that practice would not vary. 
Mr. MANN. So the officer would leave his copy with the owner of the 

premises. It would be available for comparison with that held by the 
magistrate. 

M1'. THORNBURGH. That's right. 
Mr. ~UNN. I notice that the first section of rule 41 provides for 

wanants to be issued by magistrates or State judges. That does not 
extend it to the telephone warrant, however. 

Mr. THORNBURGH. That's right. The telephone warrant would en
compass only issuance by Federal magistrates or a judge. 

Mr. :MaNN. We h9Jve discussed that the looseness of the languar;e of 
rule 6 (e) has 'permitted judicial interpretation which seems to be lead
ing to grand Jury information being made available to other agencies. 
This was discussed during Mr. Segal's testimony, which you may have 
heard. 

Mr. Segal would imIJose an additional requirement, if the informa
tion is going to be disclosed beyond of the specific requirements of the 
government attorney's use, that an adversary proceeding be held. You 
state on page 4 of your prepared statement a very laudable purpose, 
but I am nat 'at 'all certain that the proposal is tightly enough drawn 
to carry out that 'Purpose. 

You say: 
I.et me stress that the amendment will not permit the Department.of Justice 

to take advantaHu of or make disclosures to investigaive agents. or experts i.n 
ordt'r to aid other Federal agencies in conducting their own ci vll or criminal inves
tigations. Grand juries may not lawfully coliect or disseminate evidenc~ intended 
for 11se in other proceedings, and a persoll who j~ party to such a 
proceeding * * ,* 
et eetera. 

Even though t.here is a principle there,. I am curious about whether 
or not this statement is really lbo-percent accurate with reference to 
CUl'l'ent procedure. . . 

Mr. THORNBURGH. IVIy instincts were the same as yours, Mr. Chair
man, and I attempted to clarify in the prepared statement what we 
meant. But let me see if I can state it orally, what my understanding 
0'£ the present. practice is. " .' 

The grand jury investigative process is part OT an effor~ to deter
mill(' 'whether or not allegations that ure received OT crimiilu] condurt 
are provable to the extent that there is enough legally admissable {'vi
dencE'> of W1'ongdoing by a: specified individual or individmils' in de
rogation OT specified criminal laws to seek an indictment.' 

That effort is a team effort. It is carried out by investigative a!l;en
cies. by the prosecutors and many times through the facilities"of the 
graDcl jury. As was noted carlier, many times a case is simply pre-
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sen ted to the gtanc1 jury ancl an indictment sought. In other 91,\se.8, us 
.Judge Becker referred to, the process is an extensive one. ... . 

The point that 1 think the amendment addresses itselHo ~s. that in 
such a team effort all of the evidence should be made available. for 
perusal and anaJysis to every legitimate member of that.team. 

First of all, of course, the assistant U.S. attorney who is p~'obab],\' 
conducting tIle investigDtion; such other experts within his QID.ce or 
othel' Federal investigative agencies that call aid in the analysis of 
the matters that are being c011sidered; and finally such other investi
gative personnel as are being utilized in that. particular investigation. 

Now, when you begin to move beyond the parameters of that par
ticular investigation, we get to the point that you and I both have 
some trouble with. The c.leanest example I can think of where a 6 (e) 
order is clearly required is where a, criminal fraud investigation before 
a grand jury bils to produce enough legany admissable evidence to 
prove beyond a reasonable doubt that criminal fraud ensued. 

It wonld be the practice of the Department at that time to seek a 
6 ( c) order from the court in order that that evidence could be made 
available. for whatever civil consequences might ensue. 

If there were fraud against the Government; for (3xample, there 
would be. a civil right of the Government to reCOVer penalties wit h 
respect to the fraud that took place. 

The second type of investigation and one that has been focused on 
as a1most. a prototype here is with respect to the Internal Revenue 
Service. They conduct. their own criminal investigations without the 
participation of the Department of Justice, as you}re aware, utiliz
ing the summons that is the administrative equivalent of a grand jury 
subpena. They also from time to time will utilize the grand jury where 
responsible officials within the Internal Revenue Service and Depart~ 
ment of Justice have decided that that is It proper course to follow. 

Again, that is only a criminal investigation. Just as when an IRS 
investigation into criminal matters :faUs short of being a reierrable 
case to' the Department of Justice for prosecution ::md is closed onf 
(::'h'linally and followed out civilly, in the .same manner if n: grand 
jury investigation which is looking into tax violations abortS'iri tei'll1s of proving a tax case tllat is within the confines of the crin:iinallaws, 
a 6 (e) order would be entered or would be.sought at that time to niakp 
ftvailable to the IRS for civil purposes the fruits of thecriminul 
investigation. 

In a11·of those instances anel any others that we could discuss hypo
thetically with respect to agencies such as tIle SEC and otlier~~ there 
is constantly 011 the part of the United States Attorney's Office and 
the Depal:tment of Justice an awareness of the compartmelitaliiation 
of the matters that they are dealillg with. That awareness .is reen
forced by any number of directives and memos to attorneyspa:rtici
pating in this, so there will be no meddling or Iuzzing at tIle ~dges as 
to what. js properly before fu grand jury in a criminal senSe arid. what 
may be 11ltllnately referrable to the agency i11 a civil sense. . 

There is 110 byplay while the investip:ation is gOlllg on. Any; use of 
grand jUl'y material made by investigative agenCies during tJle pend
PllCY 0·£ the grand jury proceedings is in connection with that l~>ar· 
tiCllhtl' eriminal in vestiga tiOll. . ' : 
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I hope that, while a little laborious, may make the point or meet the 
point that you are concerned about. 

Mr. :Th1ANN • .As I have already stated, it expresses a laudable inten~. 
I justhop~ we can preserve that intent in the language that we ultI-
mately arrIve at. . . . . 

I have one other conunent on a questIOn. Mr. Schulman, m hIS testI
mony today concerning peremptory c~lallenges, pointed o~t, b!L8ed on 
certain fio-ures that he had-they udmItteclly were not natIonwIde, but 
they wel'tfhopefully not dis.tort~d-that the 9-ove;rnment--:-and having 
been a prosecutor I can beheve It-tends to IdentIfy certam groups as 
not cOllviction-minded. 

I could name two or three groups, sucp. as young peop~e for ~xample. 
They kind of seem to follow a pattern wIthout an expensIve sOCIologICal 
investigation. He didn't say this, but I will say that the Government 
seems to be ()'enerally confident with reference to the general run of 
jurors and Ycl is able to identify a certaiI~ type, .not an individual but a 
type, as not being pal'ticulul"ly prosecutJon-oI'lented. So the Govel'll
nH~nt would strike them. 

His figtlres indicate that the Gm'ernment stl'ikes more of certain 
types of people than defendants do. I think that is human and natllI'al. 
I think his figures are probl3.bly cor~·ect. I don't ask you to try to rebut 
tIl(\ figures because they are not that llnportant. 

\Vhat I am getting to is the ultimate philosophical que..tion. Does 
the principle of an iInpartial jllI'Y embody in allY Ti'Uy the necessity of 
having a proportional jllI'Y f1'om any community or any group? 

Isn't it appropriftte and constjtutionally acceptable for the pro
secutor.or defense ('(mnsel to make his choice based on anv reason what
soeyer~;After all, ir we wanted a proportional jury, I t:hiIlk we would 
h.aveto h,ave somebody other than t.he prosecution or the defense par
tICipate in the selection process. Of course, lye know the prosecutor or 
def~nse counsel doesn't have to explain his challenge to a juror, but 
are we about, to overreact ~ 

As .the Supreme Court said in S-wain, the prosecutor can reject any
body becallse that pm'son has blue eyes, is Catholic, (\1' whatever. It dis
turbs me that we are applying a great levelin,'X mechanism to this basic 
individ:ual ~'ight of a citizen. I don't put much stock in the economic 
rea1'ons giV(lli by the ltflvisory committee. I can :(ind no other good 
reason for the proposed amendment except what we might call this 
"do-goOd" approach toward our system. 

Do you have any comment? 
1\[1'. l'nORNBURGlI. I wonld not put t.he question of perem .,>tory chal

l~llges at the top of t.he Del~~rtmellt of ~Tustice's agenda for constmc
hve change. v\T e are not terl'lbly upset WIth the present syst.em. As you 
say, und as I seconded, trial lawyers use. a lot more intuition and chem
istry ill selt'cting jurors than analysis or how they dress or what is the 
color. of their skin or their reljgion. You guess wrong every once in 
awh]le. 

I havf>. clopp it. You kick off the ones yon think might turn out to be 
favorable and yO~t keep on the ones who look like they are dead solid 
perfect. But that IS the way our system works. 

As ill.SO many o~l!er illstances\vit~l our adversary system, when you 
hfl:ve slnlled practitIOners 0n both SIdes of the table, yon are o-oino- to 
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end up through, as the name suggests, peremptory delineation of those 
people who are in the jury box, with a fair apl?ro~imation or what is 
fair jnst as you end up with a fair approximation of what i$ truthful 
in tlie condl~ct of the trial itself by adequate representation on both 
sides. 

So I echo your sentiment. I do think that in the Federal court sys~ 
tem, ill my eA,,)?erience, it wou.ldnot be an inhibiting factor to adopt the 
rules that are sucrgested here and it. would rec1uce in a very crowded 
Federal court sy:tem, one that is gasping for air, the amount of time 
that might be involvcd in the selection of a jury panel and there is the 
safety valve in the important case of a discretionary right to addi-
tional ch~l1enges. . 

So I would genemIly support, and t think the Department generally 
supports these amendmcnts, not with great fervor but as a rational 
matter. 

Mr. MANN. I agree that a time pl'oblem permeates the whole system. 
I am not sure that the point about the highly professional analysis of 
jurors is equal to the time problem. . 

I don't think the other problem has reached to the pomt where we 
need to c.hange the rule for that reason. 

Mr. THOIOmURGH. I wouldn't pay those guys a clime and I don't 
think you woulcleither. 

Mr. MANN. I don't think they make a lot of money in the Southeast. 
Anyone else ~ 
(No response.) 
MI'. MANN. Thank you so much. We appreciate your patience. 
Mr. TnORNBURGII. Thank you. 

STATEMENT OF RICHARD L. THORNBURGH, ACTING DEPUTY ATTORNEY GENERAL 

1\I1'. Chairman and members of the subcommittee: I appreciate this opportunity 
to present for your consideration the views of the Department of .Tustice on the 
proposetl amendments to the Federal Rules of Criminal Procedure. 

It is the Department's view that the Judicial Conference has done an excellent 
j()b in lleveloping these proposed amendments to the criminal rules and we sup
port as drafted all of the proposed amendments. 

The Advisory Committee Notes generfflly make clear the Significance of, and 
the jnstifications for, the proposed changes, and I shall therefore not undertake 
to discuss all of the proposals. There are three proposals, howev,}r, that warrant 
discnssion at Some length from the Department's perspective, namely those in. 
volving Rules 6(e), 24(b), and 41(c) (2). 

Rnlc 6 (e). Secrecy of Grmu'L Jm'1J ProceecUngs 
Except for the jury's deliberations and the votes of individual jurors, which 

are always kept secret, Rule G(e) now contains two general provisioIisfor the 
disclosure of matters occlU'ring before a grand jnry. The first provision allows 
for disclosure, without a court order, "to the attorneys for the government fOr 
1J<:;e in the performance of their duties." The other provision u'llows for disclosute 
by o1'dl'r of the {listrict court "prelimin3.1·ily to 'Or iu c'Onnection with a judicial 
proceecling" or when necessary in connection with motions to dismiss indictments. 

'£he pending amendment to Rule 0 (e) proposes to alter the first proviSion 
only, so as to inclucle in the current definition of tl~e term attorneys for the 
government' "such other persollnel as are necessary to assist the atl;'Orneys for 
the government in the l1erformance of their duties." 

1 "Attorneys for the go,-ernment" is presently defined in Rule 154(e) to mean the 
"Attorney General, an authorized -nsslstnnt of the Attorney General, It United stateJ! 
Attorney. an authorized nssistnnt of n. United States Attorney", and equivaleut llCl:SonS 
with respect to cases arising uDder the laws of Guam. ~, 
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In ~~r'~iew this proposal is of a cl~rifyi.ng rather t.han a substll:nt!ve-natu!c:. It 
has lohg )jeen the Department of Justice's mterpretahon of t!te eXlstmg proVlslOn, 
supported by decisions of federal appellate courts, .and an h'(.\, ... lley for the gov
ernment; upon his own authority and without an order from the cou:t, may 
make certain discillsures to investigatory personnel for the purpose of dlscharg
ing his duties as a government attor~ey. See, e.g., UnitciL Sta,tcs v. Evans, 526 
F.2d 701, 707 (O.A. 5, 1976); Un'iteti, States v. Hoffa" 349 F.2d 20, 43 (O.A. 6, 
1965),:'aff'd, 385 U.S. 293 (1066). The Notes of the Advisory Oommittee confirm 
that,the intent underlying the Droposed change is simply to codify present prac
tice. TIle }Totes point out that "there is often government personnel assisting the 
.TusticeDepartment in grand jury proceedings", and go on to observe that al
though the "case 'law is limited, the trend seems to be in the direction of allowing 
disclosure to government personnel who assist attorneys for the government in 
situations where their expertise is required." This proposed amendment is thus 
designed merely to adopt the present trend of case Ia w governing this aspect of 
Rule 6, e j disclosure. 

We'miderstand that some persons are concerned that the proposed amendment 
will further the possibility of unwarranted breaches of grand jury secrecy and 
improper' use of grand jury evidence. I want to assure this Subcommittee that 
the Depm,:tPlent has a jealous regard for grand jury secrecy and would not wish 
the present restrictions to be eroded. In our view, IlOwever, tlle proposed amend
ment will not have any such effect. Rather, by recognizing the realities of present 
practice, necessity, and case law, it seHes to clarify what has been a persistent 
and perplexing source of confusion" 

LElt me,stress that the amendment will not permit the Department of Justice 
to take' advantage of or to make disclosures to investigate agents or experts in 
order, to aid other federal agencies in conducting their own civil or criminal 
investgal:!t'llls. Granel juries may not lawfully collect 01' disseminate evidence 
intenclecl for use in other proceedings, and a person who is a party in such a 
proceeding, brought against him by another government agency and related to 
the subject matter of a prior grand jury inYestigation, may properly moye to 
suppress 'any evidence, a11(l the fruits thereof, found by the court to huve been 
useel against him in violation of the principle. See, e.g., D:nitecZ States y. Prooter 
,Co Gamblr 00., 356 U.S. 677, 683-684 (1958) ; Ooson Y. United States, 8UP1'(f" 533 
]1: 2d,. 'at 1120. Moreoyer, both under this· amendment and now, any improper dis
closure by an "attorney for the government" would constitute a serious breach 
of grana 'jtll'y secrecy that is punishable as a contempt. of court.' See United 
States v. Dttnharn Oonorete Produot8, lno., 475 F. 2d 1241, 124,9 (C.A. 5, 1973), 
pert. denied, 414 U.S. 832 (1973) ; United, States v. Hoffa, 349 F. 2d 20,43 (O.A. 
G. 1961})'; aff'd; 385 U.S. 293 (1966) j UnitecZ State8 yO' United StatesDistrictOolt'ri, 
238 F. 2d'.'i13, 731 (O.A. 2, 1956), cert. denied, 352 U.S. 981 (1957) ; United State8 
v. Schiavo, 375 F. Supp. 475, 478 (E.D. Pa., 1974) ; United, States v. $lnyth, 104 
F. S\ipp:283, 292-293 (N.D. Oa1., 1952). 

The.,question may be posed as to why the Department of Justice needs rou
tine authQlity to make disclosures to investigative agents and, the lilre. These 
disclo.spres,sllrve the primary purpose of preparing tIle attorney for the goyer,n
ment in going before the grand jury and presenting the investigation in an or
derly fashion. Frequently, the prosecutor is in possession of evidence, e.g., fin
gerlll'int 01' voice comparisons, or bool,s' and records of complex financial or tax 
trimsactions, that neither he, nor the laymen constituting the grand jury, can 
'adeqnately comprehend without the assistance of expert help in the form of 
Internal,Revenue Service or FBI agents trained at unraveling such complexi
ties. ,Disclosure to these agents then becomes a matter of necessity in order to 
make sn,re ,that Significant evidence is not overlool,ed or that, through a 111il;
apprehens~Qn of the evidence, an Unwarranted indictment is not returned .• <\s 

• For I'xnml}le. In some Instnnces becnuse of the uncertnlnty surrounding the Interpl'~
tntlon 'of Rule 6(e) in n pnrtlculnr district or circuit. g()vPl'nment nttornpY'S havl' ob
tnlued COlll·t orders to dlsclosc I!rnnd j111:'y materlnlR to ngents assisting in the Inypstll!a
tlon oilt: of nn abundnnce of caution. Th~re have Ql~o b~~n casps wherp the subpopnnp<l 
pnrtv hns nskNl thE' court for some lImlHnJ! orrler to protect his interests. ~ee TlnitplZ 
."Itntf'S v. Un;!,p/wfl/' Jlffl.1/.lIfa,ctlll'[IIf1 00 .. 525 F. 2d ROB (C.A. S. 107!;). 1mholding- n rpla
tlyply br01lrl' llIsplosul'e of n'n tertnls to the FnT. nut spe ,T. H. I'limnlot 00, v: Ut/ifN/' 
."Itflte.q Distriq/; OOllrt' f01' fhe District of Tda.ho. ('.iI.. O. c1pplrled November 12. 1976, 
"npntini: It 'rlI~trlctrourt order ns bE'lng impermIssibly broad. The Depnrtment of Justice 
lIAS petltlonp(1 f,~r nrpJlpa"lu/!, of thIs cnsp. with suggestion for a ,.phenring PU hnnc. 
pnrtlv ou tlle hnsls that tIll' I11'rl810n ponfllpts with two r(>ppnt cleplslons In thP saml' 
plrpult. ~Pl' 00,00'" v. 17l1lfp(/ ,"itnfr.,q. !;1m F. 2d 1119 (C.A. 9. 1076) nnd Witte v. United 
Stntes. 5-14 F. 2(1 1026.1020 (C.A. 9, 1970). 
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a court of appeals recently declared in upholding a distric.t. eom:.t's l'e"fusai to 
issue atlrotective order to prevent IRS agents from seeing subpoenaed mate
rials, "(the] agent's special knowledge and skill in examining .corpor!lte records 
were deemed a legitimate a8 wel~ as an ad,1)i8ab~e re8cmrce in. the United States 
Attorney's conduct of an investigation of possible crime." OOBon v. United, 
States, 533 F.2d U19, U21 (e.A. 9, 1976) (emphasis added)~ See also United 
state8 v. Dunham Ooncrete Product8, Inc., 8upm, 475 F.2d, at .1247, 1249 (sus
taining disclosure, without a court order, of grand jury matters to a Depart
ment of Justice economist). Having made such disclosurel3 to government agents 
01' experts assisting him, the govel'nment attorney IDay then. bring the agents or 
experts before the grand jury to explain the pertinent aspects of their :findings. 
01' the'assistance of the agents may prove valuable in framing qUestions to vtber 
versons testifying befo~e the grand jury. In addition, disclosure of grand jury 
evidence to ·investigative agents is often necessary to permit-the agents to con
duct interviews and otherwise pursue leads suggested by such ~vidence. An in
vestigation, of course, does not cease with the start of the presentation of evidence 
to fl. granel.jury, nor even, necessarily, with the return of an iIidictmeut, It is 
thus frequently appropriate, "in the performance of their duties", for attorneys 
for tlle gover.ument to make disclosures to law enforcement agents to assist the 
attorney in the i!ontinuation of a criminal investigation. 

In short, disclosures by federal prosecutors to other persons whose tiSslstance 
is needed in presentiIlg or eYaluating evidence for use· an a grand jury proceed
ing or in pursuing the criminal investigation to its conclusion is essential ill a 
large number of cases in order to permit the government attorney 'and the grand 
jury to perform their duties in a responsible amI just' manner. To. require a 
court order in each instance in which such a disclOsure is sought to be macle 
would unnecessarily burden the courts with tho'usandsof applications each year. 
See Robert Hawthol'lle, Inc. Y. Director of Internal Revenue, 406 ll'. Supp. 1098, 
1127 (E.D. Pa. 10tG). This burden is. not justified by the record; whicll histo'!i
cally .shows:· very few occasions in which this power has been misused. More
over, fOi'·those rare instance;; the penalty of contempt and tlle .remedy of sup
pression. of evidence afford adequate means of' redress. We thu,s: support the 
]JL'oposed amendment to Rule 6(e) to darify the extent of the prosecutor's dis· 
closure autliority in this areu. 
RuZe 24 (h f; pqremptory OhallenIJe8 .. • 

At Ilrl!~enj:.,!Rllle24(b) provides that in a capital case· each .side is entitled 
to 2Q. p~j:elnptory challenges; that in a.llon-capital felony prosecution, tile de
fendant or.{lefendants. jointly .are entitled to 10 peremptory cJmllenges while the 
goyernment )r:;. entitled to 6; amI that in a misdemeallor prosecution earh siele 
)la!!; 3 peremptory c1IalleJlges. In addition, thfil Rule permits the, court to grunt 
udditioIlaJperemptory. {!hallenges to the defendants, but not to. ~he government, 
in any caSe, - ..'. . , .' 

The-~~ending amendment would both reduce and equalize, as between the gov
erllment and tlie defense, the number of peremptory challenges. in a capital case, 
('ach side.would have the. right to exercise 12_peremptory cbal1eng~s; in a felony 
11rosecutiou" ,the .nuruber of peremptoriesavailable to ead\ side as a mntter of 
right WOlll(] be 5 ; and in a misdemeanor case, each side would be £;lntitled tr 
2 per£;lmptpry challenges. For good cause shown, the court could grant additional 
]leremptory .. ,ch~llenges; not necessarily on au .equal.basis, to either the goyerl\-
mE.'ut :01' :the.:defendant or both.· . . . . ,. . . 

A peremlltory· challenge, of course, unlike a challenge "for cause",permits a 
party in ll· criminal cas.e to excuse apraspective juror during ,pre-trial voir dire 
examination (usually conducted by the. court) for any. reason, and indee(1nor
mally without a reason being stated. See .SWain v. A.laba.ma, 380 U.S. 202, 220 
(1965). ' 

Although nothing in the Constitution requires the Congress or· the State to 
permit any pl'emeptorychnllenges, Swain Y. Alabama, 81/.pra., 3BO U.S., at 210, 
nonetheIE.'ss,· tIle challenge, by "irtlle of its roots ill En~lif;h common law and its 
per."istent use in this country dating from colonial to modern tJ.mes in both the 
federal. and State criminal justice system/'l. lIas. become established as a vital 
and llecessary part of trial by jury. See Swain, v. Alabama., 81lpra, 380 U.S., at 
212-219, recountin~ the l1istory of prell1eptory' challenges. 

At the SnUle time, while the riglJt to peremptory chalJel1p;E.'s is undeniably still 
an intE.'gral feature of the federal criminal justice process· ,vhich few huve 

• As tIle Conrt in /~W{/ilt v. Alabama noted, by contrnst the peremptory .~1Jnllenge In 
Englnnd Ims fallen in to disuse. . -. 
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proposed to uboli!!h, the trend in our law, evidenced by periodic Acts of Con
gress on the subject since 1790, has been in the c1irection of a reduction and 
equalization of the numuer of such challenges. 'l'he States have followed a J)ar
allel course. SWain v. Alabama, supra, 380 U.S., at 214-217. ThUS, the proposed 
all1elldment to Rule 24(b) is consistent with the historical trend regarding the 
exercise of peremptory challenges. 

The Department of Justice perceives the issues surrounding the pending ameml
ment to Rule 24(b) as twofold: first, should the number of peremptory chnl
lenges available as a matter of right to the parties be the same; and second, 
should the number of such challenges be reducecl from their present levels. lYe 
answer both questions in the affirmative. 

Equalization of the number of peremptory challenges available as a matter 
of right to both sides in a criminal case is in accordance with the basic pur
pose of the peremptory challenges. As the Supreme Court has stated (Swa-in Y. 
Alabama, su.p-m, 380 U.S., at 219·-220) : 

The function of the challenge is not only to eliminate extremes of partiality 
011 both sides, but to assure the parties that the jurors before whom they try 
the case will decide on the basis of the evidence placed before them, and not 
otherwise. In this way the IJeremptory satisfi!:'s th!:' rule that "to perform its 
high function in the best way 'justice must satisfy the appearance of justice.' " 
In 1·(1 llf1trchison, 340 U.S. 133, 136. Indeed the very availability of peremptori!:'s 
allows counsel to ascertain the possibility of bias through probing questions on 
the voir dire and facilitates tll!:' exercise of challenges for cause by removing the 
fear of incurring a juror's hostility through examination and challenge for rause. 
Although historically the incidence of the prosecutor's challenge has clif(erec1 
from that of the -accused, the view in this country has b!:'en that the syst!:'m 
should guarantee "not only freedom from any bias against th!:' accnsed, but also 
from any prejudice against his prosecntion. Bp.twe!:'n him ana the state the scal!:'s 
art'! to be evenly h!:'l<l." Hayes v. lJIiss01tri. 120 U.S. G8, 70. 

Further. as the Advisory Oommittee's Note observes: "Proper use of 
peremptories by the government ran contribute to a fair trial as effectively as 
proper use by the defendant." Rince the government. which represents the 
puhlir in criminal cases. is pntitl!:'d no less than the defendant to a fair trinl, 
it He!:'ms appropriate to permit hoth th!:' government and t1le d!:'fendunt to exercis!:', 
at lenst initially as n matter of right, an equal numlJer of peremptory challenges. 
Inc1!:'ed, the inequality that exists under current Rule 24(b) with respect to the 
number of peremptories available in non-capital felony cases (10 for the defend
ant; 6 for the government) is not jU!ltifiable in terms of any apparent policy 
embodied in the Rule itself. Under the present Rule, each side is entitled to an 
equalllumber of peremptory chllllenges in capital cases (20) and in misdemeanor 
In"osecutions (3). There is no evident renson for the disparity with regard to 
lIOn-capital felonies. Moreover, as the Advii;:ory Committee Note has indicated, 
Congr!:'ss "adopted the principle of eqtlUlity in its most rerent legislation dealing 
with the question, the District of Columbia Court Reorganization Act of 1970." 
See 23 D.O. Oode 101>. 

In our view, it is also appropriate to reduce the number of peremptory 
cll1l11eng!:'s offorded to the parties in criminal cases. E'or one thing. as the 
Advisory Oommittee Note points out, echoing the i"entim!:'nts of other com
mentators, snch n reduction wiII accelerate the vOir dire process an'Cl permit the 
use of smaller jury panels, thereby leading to. substantial savings in public 
monies. See also SlI~ain v. Alabama, st/.pra, 380 U.S., at 216alld authorities citeii 
nt footnote 19. In addition, the present levels of peremptory challenges, in felony 
cal'e'l particularly, do not :ul!:'rttlUtely guard against the phenomenon, whosp 
inriclmce seemingly is on the rise today, of systemntic elimination of members 
of a given class, race or gronp from the jury panel. As I am Sllre members of 
the Subcommittee are awar!:', it has become ::t frequent practice for criminal 
c1ef!:'lHlants charged with political corruption 01' white coUar offenses who are 
financially able to do so to commission sociologica~ stUdies and opinion poils 
to (let!:'rmine the attitudes of particular segments of the cOlllmunity in which 
their trial is being held as a basiS for utilizing p!:'remptory challenges. Opinions 
may be sampled ancl collated according to snch factm'::; as race, color, religion, 
sex. national origin, e('onomic status, ancl the li1;:e. In some instances, such 
~tndi('s coupled with the judicious exercise of peremptory challenges, have 
nllparently been su('cef;sfnl in p!:'rmitting defenclants to shape the ultimate trial 
jury and th!:'rehy augment the chances of a favorable verclict. 
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As the AdVisory Committee Note indicates, this kind of ·utilization of the 
peremptory challenge right is inconsistent with the policy expressly etated by 
Congress in the Jury Selection 011(1 Service Act of 1U68 that "all litigants" shall 
have the right to juries selected at random from a fair cross-section of the 
community, without any citizen's being excluded from service on the ground of 
race, color, religion, sex, national origin, or economic status. See 28 U.S.C. 1861, 
1862. Moreover, the increasing tendency of nlonied defendants to take advantage 
of such sociological and opinion polls will undoubtedly fuel claims by illdigcnt 
defendants to huYe such polls conducted in their cases at.pubUc expense. Pres· 
sm-es, heretofore resisted by United States Attorneys and the litigating Divisions 
of the Justice Department, will also mount on federal prosecutors to use pubUc 
funds to conduct like surveys to guide their' own exercise of peremptory challenges 
in important cases. 

In our view it is important to resist the growth of this unhealthy phenomenon, 
which threatens to demean, and undermine the perceived fairness of, our criminal 
justice system. Using peremptory challenges sYb"i:ematically to try to mould the 
composition of a jury by eliminating members of certain classes or ethnic groups
even if .such elimination proceeds. from erroneous premises as to the attitmles 
of tbese groups and does not lead.;~:Ll all cases to a favorable result-portrays the 
criminal justice system in a bad light, J10t as a system where the -verdict is 
primarily dependent, as it should be, upon the quality of the evidence presen.ted 
and the judge's instructions on the law, but upon wbether the "proper" racial 
01' cultural makeup of the jury can be obtained. 

This phenomenon ('un continue, however, only so long as the number of 
peremptory challenges remain!';, as it is today, at sufficiently high levels to 
permit effective manipulation of the jury p!me!. Thus, a reduction in the number 
of peremptory challenges available to both Sides, particularly as it applies to 
felony prosecutions, is a proposal we look upon with favor, in part because it 
is a means of preventing resort to improper methods of juror "selection" by the 
parties. 
Rule 41 (c) (2). Search Warrant ttpon fhvo1"1t Oral Testimony 

Presently a search warrant m:ty issue under Rule 41 (a) of the Federal Rules 
of Criminal Procedure only upon the request of un at.tol'l)ey for the government 
or a federal law enforcement officel· authorized to apply for a search warrant. 
Under Rule 41{cl, issuance of a search warrant requires a showing .of probable 
canse by mElans of an affidavit sworn to hefore the magistrate or judge, Under 
R.ule 41(d), an officer seizing property pursuant to a warrant must give the 
person from whom or from whose premises the property is taken a copy of the 
warrant .. Because the federal law enforcement office!: requests issuunce of the 
warrant, executes the supporting affidavit, or needs to have a copy of the warrant 
in hispo~ession, the officer .must generally go tlle place where the magistrate 
or judge i1;) si.tting if he is to conduct a 'search tmder the authority of a: warrant. 

T.be proposed amendment would create a :new method of obtaining a search 
warrant. In limited circumstances, it would authorize issuance of a wan'ant over 
the telephone or by ot.ner appropriate means of communication. The amendment 
would :not repeal any existing proviSion of Rule 41, nor would it change the 
grounds for:. issuance ,of a warrant. lJ'urthermore, the amendment would not do 
a -way with .the search wm;rant. as a document to lJe canieel by an officer making 
the search." . . 

Issuance of seareh warrants through the medium of the telephone 0'1' otherwise 
.under this amendment woulel be authorized only "when the circumstances make 
it reasonable to do so." Otherwise, present procedures would be fonowed. Pro
posed Rule 41(c) (2) could be used only by a "federal magistrate," a te]:ID that. 
of course includes a federal judge. The procedure would not be available, 
llOwever, to th.e issuance of a federal. search warrant by a State judge. 

If the federal magistrate fouud that the circumstances justified employment 
of tills new proce(lure, be WOIlid hear testimony communicated to him by tele
phone, radio, or other suitable means. The magistrate must rec(;'rd the SWOrn 
oral testiniouy and have it transcribed. He must then certify the transcription 
and file it with the court. Sworn oral testimony thus recorded and transcribed 
would be deemed an affidavit for purposes of Rule 41. 

Under the proposed amendment, if the federal magistrate is satisfied that 
grounds for issuance of a warrant e:'dst, a written search warrant would be 
clrawn up, subject to all the present requirements as to the contents ot Search 
warrants. '.rhe fcaeral officer or government attorneY l·eqllcsting issnance WOl1ld 
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be required' to read the contents of the proposed warrant, verb,atim,: to the 
magistratil., The magistrate co'uld direct the making of specific modificaj;iolils in 
the warrant. Qnae tllE! form has been approved, the magistrate wonld.direct the 
federal ageilt bl"'gt>vernmellt attorney to sign the magistrate's name,ontl}.e war
rant, which' wOUld then be regarded as, a duplicate original warra)l~. ',PIle mag
istrat!:i'S name' oli the Warrant, which would then be regarded as a duplicate 
original warrant. ~'he magistratE! would make out his' OW11 warrant, which;:wo.uld 
be regarded lis the original warrant, upon the face of which lIe woulcl:be re
quired to enter the exact time of his issuance of the duplicate original; '. '~', 

'l'his type' of warrant would be returned in conformity with 'existing' law 
(Rule 41«1)),' with>orre additional requirement. Upon return, the·person who 
gavc the- sworn·OraI.testimony would have to sign a copy ,of the: transcribed 
testimony. ';.! ' '. : 

~'he ' extE!llsive' 'AdV'iso-ry Committee Note, I believe, de:rnonstrate~ that ·the 
procedure under'the amendment is an essential equivalent of the present proce
dure: To 'be ,sure, there would 'not be face-to-face contact with the ,affiant, amI 
the magistrate would have to work a little harder thaJ+ if lIe.had in, hand a 
written affidavit to read; but we share the Advisory Committee's confidence that 
the amendment can hc itilplellH.'nt<ld without serious difficulty. 

In the Department of :Justice's judgment, moreover, the- proposed'.amendment 
is clearly ·clesirable. The ShpremeCourt has often indicated that even when 
circumstarice.:(permitll'l\v enforcement officers to conduct searches;,withoJ,lt war
rants, search warrants should lJe obtained whenever it is reasonahly practical 
to clo so, 'E.g.,' Ohiine/. v~ Oalifornia" 395 U.S. 752, 758 t1(69) ; it is, not, difficult 
to appreciate 'why' the warrant procedure is preferred. A magistrate can judge 
the facts' from a more objective viewpoint than can a law enforcement. agent 
or a prosecutOl;. Thus, interjecting a judicial officer into the determinatioll of 
probalJle cause tends to further the protections. accorded to individuals under 
the Fourth Amendment to our Constitution. In addition, persons :who are on 
the scene when a search and seizure occurs may accept the situation,'more 
readily when a written, authorUative document is used than whel,l, th~. officer 
acts on his own. Furthermore, if the magistrnte holds that there is not sufficient 
cause for issuance of a warrant, this may help the officer. He may;'i}e' iible to 
obtain the add!tionru information needed to justify a search, an(l may then 
succeed in making a case that would have been ruined if he' had acted 
!)recipitously. ,,' . 

The proposed amendment will undoubtedly have the effect of tendering it 
more practical for search warrants to be secured, and will thus redUce the 
.incidence of warrantless searches. It will also be of considerable aid . to' fMeral 
law enforcement agents in resolving difficult practical and legal problems in 
search and seizure situations. ' 

As the AdvisoryCpmlllittee Note points out: "Federallawenforcemeht'officers 
are not infrequently confronted with situations in which the circumstanCes are 
not sufficie:rttly 'exigent' to justify the serious step of conducting 8, w:ai:rantless 
search of private premises, but yet there exists a significant pOSSibility that 
cr.itical evidence w0111d be lost in. the time it would take to obtain a' search war
rant by traqiti6Iiitl means." In such instances, the prop.' "':d aniendniimt will 
create a. procedure whereby both the interests of the indivif 1 under the Fourth 
Amendment and ot society in investigating probable crwrnal actiwty· cali be 
harmonized. ' 

Even where exigent circumstances might in retrospect be found to have 
eXisted, the proce'dure under the amendment will be of benefit since law enforce
ment officers will have the means, 'and will thus be encouraged, to opt for the 
safer legal course of trying to obta:in a search warrant before taking unilateral 
action. If a team Qf agents is surveilling a movable vehicle thought to contain 
stolen goods; for eXample, one can be dispatched to telephone or radio a mag
istrate for a warrant under the new procedure, while the others reru:aill at'their 
posts ready' to make a warrantless search if circumstances dictate'th.e necessity 
or advisability of dOing so prior to the time a warrant can be olJtained. While it 
is possible to employ this tactic today, the time ordinarilyrcquired 'to obtain a 
warrant renders it seldom feasible. Cf. United States v. Bozaaa;473 F.2il 389 
(C.A. 81972) (en banc), cart., denied, 411 U.S. 969 (1973). Unde-l;'theproposed 
amendment, I would cxpect that such a procedure would' beconi~' more 
commonplace. ' ',', 

" -



75 

1.'he telepbonic -search warrant process, whi('h is prcsentlr the Inw in 
A:rizona and California, bas rightly been considered to be cOllstitutiOl'laJ'by yoth 
courts and commentatClrs. See, e.g., Peofile v. Peck, 38 Cal. App. 3('1-'\)93, 9:)!.~l()OO 
(D.Ct. A:pp. 1974) ; State. v. aYmerman, 343 A. 2d 825, 82&-829 ~St1per,'Ct; 
N.J. 1975) jIsra~I,. Legi8Zative Reg.1tlat-ions Of~Sea1'ch~8 and Seizm-~~;'JIM 1Jf~i:hi~ 
ya11 Proposal8, 73 Mich. L. Rev. 221, 260 (1915). It IS th~ conclusiOn. or the De:
partment of ,Justice' that ,the proposal fashioned by the JudiciaF 'Comerence 
deserves support as. an amendment that will both fa~ilitatc effectivelliw enforce
mCl!t while fortifying tIle Fourth Amendment safeguards of the individual. 

lill'. Chairman, that completes ll.y prepared remarlcs, and I would: be-pleased 
to try to ans\ver any questilJl1S of tbe Subcommittee at this time. > '. ,.'" 

Mr. ~1:~NN. One further l?rocedural matter before we recess, :We l~aye 
received several letters and statements for inclusion in the; record' of 
ou~ p~'ocee!lings .on the 1?enc1ing a,;neJ.?-cunents to. the .F~d~~~~: ttP.~i\s of 
Crnnmal Procedure. -WIthout obJectIOn, the followmgl'tepis w:Pl' be 
made a part of the record: first, a statement submitted by Representa
tive Steven D. SyJJ1JilSj second, a statement submitted by J9htr·F. Mc
Clatchey, Esquire, of Cleveland, Ohio j thh:c1, a letter dab~a :Fe1:i~ 
rua1'Y 17, 1977, from Irwin H. Schwartz, Federal Public ;Pe!t?nuer 
for the weStern -district of 1Vashington; fourth, a -letter 'dated~ Feb~ 
ruaryl/?, 1977, from Frank O. Bell, Jr., Chief Assistant Federal Pub
licDefenc1el', uorthern district of California; and fifth, a le.ttet. (Iated 
February 18, 1977, from Lucien B. Campbell, Federal Public Defender, 
western district of Texas; 

Each member was sent a CORY of these letters yesterday aftei·noo~. 
If there is no objection, these Items will be made a part of the ;record. 
Hearing no objection, the five items are a part of our record. ., . 

, [The letters and statements follow :]'1" , 

STA.TE1.fENT OF HON. STEVEN D. SYMMS, TO TRE SUBCOMMITTEE ON :CRiMINAL 
. JUSTICE, HOUSE C01tIMITTEE ()N TRE JUDIOIARY -, 

REGARnING TRE PROPOSED AMENDMENT TO RHLE 6 (e) OF 
'rRE FEDERAL. RULES OF CRIMINAL PROOEDuRE 

JUBMITTED ON FEBRUARY lB, 1977 

Mr. Chairman and Members of the Subcommittee: At the prese~tti~e, : Rule 
6 (e), FederatE,ules of Criminal Procedure provides in pertinent part as' follows: 

"Disclosure of matters occurring before the grand jury other than its de
liberation!'! and the vote of any juror may be made to the attorneys for the 
government for use in the performance of their duties."; .. ' , ' 

On April 26 the Supreme Court promulgated a series of proposed amendments 
to tbe Federal Rules of Criminal Procedure. 4549 et S6q. Included, therein is a 
proposed amendment to F.R.Cr.P. (Rule G(e). Rule 6(e), with tbat proposed 
amendment, wou1d read in pertinent part: . , 

"Disclosure of matters occurring before the grand jury other than its delibera
tions and tIle vote oJ: any juror may be made to tIle attorneys for the govern· 
ment for use in tbe performance of their duties. For p1trpOses of th.is 81~1Jdivisi01t, 
'Attorneys for the gOV61'11inent' inclttae8thoQe en1tmeratea i1t Rule 54(0)'; it 'also 
incZude8 suc7~ other gov6rnment personnel as cire necessary to assist the at
torn6Y8 for - the government in th6 perfo)"mance of thei?' duties.'" (proposed 
amendment emphasized) , . 

The underlying purpose of tbe proposed cbange, the thrust of wbich-=-though 
not its languagc-is'to permit the attorneys for the Gover)lment'aS defined in 
Rule 54(c)1 to obtain expert belp from other Government personne1 where-theil' 
expertise is. required. - - '. . . 

The issue posed by the proposed amendment is wben, to. what degree, and 

1 "Attornev for the government" means the Attorney General, an authOrized asslstnnt of 
the Atrorney Genernl, a United stntes Attorney, an autMrlzed assistant of a United States 
Attorney and when applicable to cases lll'ising under the laws of Gurun menllS the lUtor
ney General For Guam or such other perSon or persons as may be authorized by the laws 
of Guam to act therein. 
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pursuant to what conditions grand jury secrecy must give way to the asserted 
practical need for expert technical assistance by the attorneys certified to the 
grand jury. 

The proposed Rule, which contemplates access to grand jury transcripts, as 
well as documentary material, in effect permits administrative agency personnel 
to be present in the grand jury room despite the structures of Rule tl(d)" 
Administrative personnel thus are kept physically out of the room but may have 
access to all that happens there except the grand jury's deliberation and vote. 
Moreover, this would occur despite the assurances typically given to witnesses 
that only those persons in the grand jury room know what transpires there. 
What has developed, and what would be perpetuated by the proposed amend
ment, is a grand jury system haYing only a show of secrecy. 

The temptations encouraged by the proposed amendment are obvious and 
('asily: illustrated. Over the past few years. it has become increasingly common 
to start an administrative investigation and,before it is completed, for the ad
ministrative agency to ask the local U.S. Attorney to convene a grand jury to 
investigate the same matter. The agency personnel who have worked on the 
matter are then made available to the U.S. Attorney to assist in directing the 
grand jury:. The U.S. Attorney may know little about the investigation and relies 
totally On the a<1ministrative agency personnel. In effect, the grand jury is mllde 
a tool of the administrative agency as a method to continue the administrative 
investigation to pursue both civil and criminal investigatory objectives. 

The .advantages from the Government's view are significant, even when the 
agency involved has its own broad investigatory and compulsory process powers. 
The administrative agency is enabled to use the grand jury's process to obtain 
documents and testimony. The grand jury proceedings are secret and the wit
nesses before the grand jury have less rights than those appearing before 
administrative agencies. The usual Fifth Amendment and Due Process safe
guards are not allowed in the grand jury process. One need not know he is 
being investigated; one need not know the charges against him; one may not 
have counsel inche grand jury room; one may not g:lUrd his testimony with 
n Fifth Amendment privilege, as it may be compelled by the use of immunity. 
The Government can insulate both the course of the investigation and the 
('xtent of the information learned by waving t4e flag of secrecy, even though 
secrecy has become a onE!-way street. The result is that there is a Significant 
imbalance in favor of the government in preparation for trial, and the proposed 
amendment would increase that imbalance. 

There is something hypocritical at best in a grand jury system that 011 the 
one hand assures that no unauthorized person, including counsel for witnesses 
and targets, is permitted in the grand jury room but yet permits the attorneys 
certified to the grand jury to make wholesale disclosures of grand jury IJrOceed
ings to other Government personnel without any :real judicial review as ·long as 
the attorneys feel that such disclosure may be helpful to permit them to per
form their duties. The proposed amendment to the Rule cuts the tension between 
grand jury secrecy and the limited need of the Department of Justice, with its 
vast resources, for additional outside assistance in needless fashion and without 
adequate consideration. . 

Thus, given the important interests involved in this matter, at a minimum 
the proposal should be changed to permit assistance by government personnel 
only when a particularized and compelling need arises. That disclosure should 
then be limited, both as to the number of personnel used by the government and 
to the amount of transcripts or documents shown to the government personnel. 
Those recipients of the secret testimony and documents should then be precluded 
from giving any testimony in future grand jury proceedings or criminal proceed
ings involving matters consiclered by the grand jury. They should further be 
precluded from having any role in future civil proceedings involving matters 
considered by the grand jury. 

While I do not mean the foregoing to be exhaustive, I hope it does illustrate 
the serious potential that the ambiguous proposed amendment to the present 

• H(el) Who MUll Be Present. Attorneys for tllC government. the witnpsses under ex
nm!nntloil, interpreters when needed und, for the ,purpose of taking the eVIdence, n 
stenogropher or operntor of a record!ng clev!ce mny be present whlle the grand Jury Is In 
s(,Rsloll', but no person other than the jurors mny he prp!<ent while the lITand jury is 
dellbernthlg or voUng. As amended Feb. 28, 1966, 383 U.S. 1096, eff. July 1, 1966." 
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Rule bas of abrogating traditional and constitutional notions of grand jury 
secrecy. 

Thank yon for your consideration. 

STA'l'EMENT OF JOHN F. MCCLATCHEY, :\IE~mE& OF TIlE OnID BAR 

M:Y name is John F. McClatchey~ I have been u. member of the Ohio Bar 
since 1951 and am presently a member of the Bars ()f the United States District 
Conrt, No~·tllem District of Ohio; of the I£hird, Sixth, Seventh, Eighth, Ninth 
find 'fenth Ci'l'cnits, Ul1ited States Courts of Appeals; and of the United States 
Supreme Court: I have been in active practice in the antitrust area since 19GO, 
and !Un presently Chairman of the Antitrust Law Section of the Ohio State 
Bar Association (although I submit these comments in a personal capacity alld 
not on behalf of that Section or the Bar Association). Since 19GO, r have 
represented numerous companies under investigation by antitrust grand jmies, 
llave follo'\ved developments in the criminal antitrust area, and have defende(1 
two criminal antitrust proseuctions: U.S. v. Aeroqlt'ip Oorporation, 284 F.SuPI). 
114,1968 COH Trade Oases ~72,450 (E.D. Mich. 1965); and U.S. v. Be-n8illgel' 
00., et at, 430 F.2d 584, 1970 COH Trade Cases ~ 73,260 (8th Cir. 1970). 

I respectfully submit the following comments. on the proposed amendment to 
Rule6(e) : 

A. SUMMARY 

l\:fy major suggestion regarding the proposed amendment is that, if any amend
ment to Rule G(e) is to be made, it be coupled with (1) liberalization of the 
Jencks Act and (2) a requirement that access by non-lawyers to grall(l jnry 
documents and transcripts of testimony be permitted only upon Court Or(ler for 
good cause shown follOwing notice to eaeh persoll whose testimony or Documents 
are involved. 

B. DISCUSSION 

1. At the present time,Rule 6(e), F.R.Cr.P. provides in (pertitent ,part as 
follows: 

"Disclosure of ml1tters occurring before the grand jnry other than its de
liberations and the vote of any juror may be made to the attorneys for the 
government for use in the performance of their duties." 

Rule 54(c), F.R.Cr.P. provides: 
"As 'used in these rules the term •.. 'Attorney for the g{)v~mment' means the 

Attorney General, an authorized assistant of the AttorI).ey General, a United 
States Attorney, an authorized assistant of p. United States Attorney, an -author
ized assistant -of a Unite(l States Attorney and when npplicable to cases arising 
under tpe laws of Guam means the Attorney General of Guam 01' such other 
person 01' persons as may be authorized by the laws of Guam to act therein." 

On April 26, 1976, the United States Supreme Court approved (subject to 
review by Congress) the following amendment to Rule 6 (e) : 

"Disclosure of matters occurring before t}le granc1 jury other than its deliber
ations !).nd the vote of any juror may be made to the attorneys for the govern
ment fqr use in the performfillce of their duties. Fo)' jJ1wposes of thi8 subdivision, 
"utt()-l'lieys for the govel'1t11U:!1tt" 'inolt/cles th08e enl~1nel'ate(l i?t R.ule 54(13); it 
also ineZlldes suclb otltel' government personnel as a1'C nece88U1'y to uS8i8t tT~e 
attorneys 101' the government' in the perfonn(lnce of their dutie8." (Prollosecl 
amendment in italic.] 

Under tlle proposecl amendment, non-lawyers wou1c1, without prior notice to 
witnesses or to persons from whom documents were obtained and without prior 
Court order, be permittec1 to examine transcripts of testimony of witnesses before 
a Grand Jury and documents produced before the Grtllld Jury pursuant to sub
poena duces tecum. 

2. In pl'actice, the phrase "mutters occurring before the grand jury" means: 
(a) Documents produced before the Gl'and Jury Iml'suant to subpoena duce8 

tecum ("Grand Jury Documents"). 
(b) Transcripts of testimony of witnesses before the Gmnd Jury ("Grand Jury 

~'ranscripts"). :-. 
In general, it is much easier for a criminal antitrU!,t defendant to gain access 

·to Grand Jm'y Documents than to Grtllld Jury Transcripts. 
(a) Grand Jm'y Documents. Rule 16(b) provides as follows: 
"Upon motion of a defendant the court may order the attorney for the govern

ment to permit th'e defendant to inspect and capy or photograph books, papers, 

86-'274-77--G 
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d9cuments, tangible objects, buildings or places, or copies or portiQml:.~p.eJ:eof, 
which are within the IJOssession, custody or control of the government, .~ppna 
showing of materiality to the preparation of his defense and that tJ!.~:requ.~st is 
reasonable. Except as provided in subdivision (a), (2), this rule does not author
ize the discovery or inspection of reports, memoranda, or other internal govern
ment documeIlts made by government agents in connection with the inv:~stigation 
or prosecution of the case, or of statements made by government· wimesses or 
prospective government witnesses (other than the defendant) toag~qtfJl ot the 
government except as proyided in 18 U.S.C. § 3500." .. "',I! 

In practice, at the time an antitrust indictment is issued, goverIiAieitt attor
neys normally obtain from the. court an order impounding all document§! Rl'oduced 
before. the Gr.and Jury, and defense counsel normally obtain early '.:md tUltaccess 
to those documents under Rule 16 (b). . ":' .. !: 

(b) Gran(/, Jury T1·anscrilJts. There are several ways in which crimin,al anti-
trust defendants can seek access to Grand Jury Transcripts: ,:;',: '; . 

(i) ~'he Jencks Act, 18 U.S.C.A. Section 3500, provides as follows: .' . 
(a) In any criminal prosecution brought by the United StateS;',110 s,ta,tement 

01: report in the possession of the United States which was made by a GRf./?rnment 
Wltness or prospective Government witness. (other than the defendant); sl~all be 
the subject of subpoena, discovery, or inspection until said witness' has ,testified 
on clirect examination in the trial of the case., .' .' ~'. ",,', , 

(b) After i:t witness called by the United States has testified on 'ciirect exam
ination, the court shall, on motion of the defendant, order the Unit.ed States to 
produce any statement (as hereinafter defined) of the witness in the possession 
of the United States which relates to the subject matter as to which ,the witness 
has testified. If the entire contents of any such statement relate to the subject 
mlttter of the testimony of the witness, the court shall order it to: be-deUvered 
directly to the defendant for his examination and use. ... ", 

(c) If the United States claims that any statement ordered to 'be produced 
under this section contains matter which does not relate to the subjeet,matter of 
tile testimony of the witness, the court shall order the United States to deliyer 
such statement for the inspection of the court in camera. Upon such delivery the 
court shall excise the portions of such statement which do not relate to the'subject 
matter of the testimony of the witness. With such material excised, the couct shall 
then direct delivery of such statement to the defendant for his use. If, pursuant 
to such procedure, any portion of such statement is withheld from the defendant 
and the defendant objects to such withholding, and the trial is contiIi.ued'to an 
adjudication of the guilt of the defendant, the entire text of such statement shall 
be preserved by the United States and, in the event the defendant ap:peals, shall 
be made available to the appellate court for the purpose of determining the cor
l'ectness of the ruling of the trial judge. Whenever any statement is. delivered to 
a defendant pursuant to this section, the court in its discretion, upon: application 
of said defendant, may recess proceedings in the trial for such time as: it may 
determine to be reasonably required for the examination of such statement by 
said defendant and his preparation for its use in the trial. . , 

(d) If the United States elects not to comply with an order of the court uncleI' 
Subsection (b) or (c) hereof to deliYer to the defendant any such statement, or 
8u('11 portion thereof ilS the court may direct, the court shall strike from 'the record 
the testimony of the 'witness, and the trial shall proceed unless the cOtirt in its 
discretion shall determine that the interests of justice require that a mistrial be 
declarec!. 

(e) The term "statement", as used in subsections (b), (c), and, (d) pf this 
section in relation to any witness called by the United States, means- ,. . 

(1) a written statement malte by said witness and signed or otherwise 
adopted or approved by him; . , 

(2) a stenographic, mechanical, electrical, or other recording, or a tran
scription thereof, which is a substantially verbatim recital of ali oral state
ment made by said witness and recorded contemporaneously with the making 
of sncll oral statement; or ' .' 

(3) a statement. however, taken or recorded, or a transcription, thereof, 
if any, made by saicI witness to u grand jury. ' . 

In practice, district judges in criminal antitrust cases either Ilaye appliecl the 
.Jencks Act to deny access by defense counsel to a trial witness' GranuJury testi
mony until after the witness' direct testimony nt tria! (as in the Bensili,nol' 'case 
referred to above), 01' have permitted such access Only shortly before the 'direct 
testimony is given at trial (as in the Ael'oquip case referred to abov~~' days in 
advance). . ... , '," 
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(ii) Rule 16(a) (S),F.R.Cr.P., provides as iollows: 
';Upon motion' of a defendant the court may order the attorney for the govern

ment to permit the defendant to inspect and copy or photograph any relevant 
... (3) recorded testimony of the defendant before a grand jury." 

Individual defendants in antitrust cases have not used Rule 16 (a).(&)·.because 
they hase not normall=!, testified on substan.tive matters before. t~~ dr~p4 Jury 
(those '\Vho do so testify normally obtain Immunity and are U(,:t prol;lecuted) .• 
Corporate defendants have liad varying degrees of SUCCESS in obtaining :access 
to Grand Jury testimony of their present and former officers and "iriiployees 
under Rule 16(a} (3). . ,;.' I 

3. An .A.ntltrust, (}rundJury normally runS fOl: a year 0: more; "and ',UsuallY 
proceeds initially by subpoenas (hlDe8 .teem))' directed: to c(}mpanies ui:fder:investi~ 
gation, then to testimony of l)resent alid former officm;s and empI6ye~s'uf those 
companies and of suppliers, comp.etitors und customers,· then; to 1'epor ,? nd 
recommendation to the Assistant Attorney General by the G(}vernment! rs 
conducting the GI'and Jury, and.then to imlictlnent. Government J:a~," ' 
sequently have many months. to examine and absorb the contents o~ aU· rand 
Jury Documents and all Grand Jury Transcripts, and normally have,or'are able 
to haye, tlieir case well-prepal'ed by ,the time the indictment is i!;sued. ' 

Wllile defense cOUllsel may cooJlerate with each other during'tlle··-rioUrse of 
the Gl'Ilnd Jury investigation by exchanging copies of Grand Ju~:VDocUments 
nnd the contents of debriefing statements, detense counsel in mnny iU!:itances 
do not cooperate with each other at all, and even where they do, 'S~ch'~oopera
tlon is an imperfect substitute at best for the government lawyers' 'acCess to all 
c10cumcnts and all transcripts of actual testimony. -'. " 

The l'esult is ,that there is a significant imbalance in favor of the government 
attorneys in preparation for trial of a criminal antitrust casel and the proposed 
lllnendment would increase that imbalance. 

4. A majol' concern of any company under investigation by an antitrust Grand 
Jury is leaks: that the company is being investigated, or that the contents of 
its documents will be disclosed, or that the identity and testimony of. its officers 
und employees testifying Ibefore the Grand J1ury will Ibecome ~mown. The gov
el:nment lawyers conducting an antitrust Grand Jury are more likely 'than 
non-lawyers to understand the seriousness of the secrecy obligation .and to 
avoid intentional or unwitting disclosure of proceedings before the .Grand Jury. 
The proposed amendment to Rule 6(e) increases the risk of lealis, and it is 
likely to make companies and individuals less inclined to cooperate illid'b~ forth-
right in fue Grand Jury investigation. ' .." 

5, It is possible that a non-lawyer who examines Grand Jury" Transcripts 
and Documents will later testify at trial. Where this occurs, 11.' serious risl{ 
arises that the non-lawyer '\ViTI shape his testimony to take account of what 
he has learned from the Transcripts and Documents. ' , . 

6. III summary, there appears to he no good reason for exposing Antitrust 
Grand Jury Transcripts and Documents to anyone other than the government 
attorneys conducting the Grand Jury investigation: '; . 

(a) government attorneys are present when Grancl Jury testimony is tal,en; 
(b) they h'ave :Q,1allY months and normally at least over a year before trial 

to revie,v and absorb Grand Jury Documents aIld rrestimony; 
(c) they must review both Testimony and Documents thoroughly in order to 

present their case at trial; , . 
,( d) they already possess a great advantage over defense counsel' with respect 

to Transcripts so long as the Jent!ks Act ie in effect; 
(e) the prospect of disclosure of Transcripts and Documents to' non-lawyers, 

without prior notice or court approval, will undermine public confidence in the 
secrecy of Grand Jury pl'oceedin~s. 

One additional factor Sl1ggeztiug restraint in further strengthening the govern
ment's 'hand in the criminal antitrast area is the 1974 amelldment to thtl Sher
man act by which violation of that statute is made n felony punishaliIe by a 
maximum of three yearS imprisonment und a $100,000 fine ror individuals, and 
a maximum $11000,000 fine for corporations. 15 U.S.C.A. §3 1, 2 and 3, as amended. 
Prior to this amendment, violation was a misdemeanor punishable'by a m3xi
nlum of one year imprisonment and a maximum $50,000 fine for both individunls 
and COl'porati'ons. ' " 

If any modification 'Of tIle existing rule is to be made. it RllOllld P!l (!ollpled 
with liberalization of the Jencl;:s Act and a'requirement that access'by non
lawyers to Transcripts and Documents bepel'mitted only upon Court order for 
good cause shown following notice to each person whose testimony or'documents 
are involved. 
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FEDEt:AL PU;IILI(! DEF'ENDER, 
"\VBSTERN DISTIlICT OF "\VASIIINGTON, 

U.S. COURT HOUSE, 
Seattle, Wash., Febl'lta1'Y 17,19"/7. 

HOUSE :3UBCOMAIITTEB ON CRIAfIN.\L PROCEDUllE, 
Sam Rayburn Office B1tild'ing, 
Washington, D.O. 
(Attention 'Of Thomas Hutchison.) 

DBAn Mn: Hu'rl'IIIsoN: I would 'like to express IllY thoughts on the curl'E'ut Yoir 
dire procedures in federal criminal cases in light of the subcl)mmi ttee's consider
'utiOl! of proposed Rule 24 of the Iiiederal Rules of Criminal Procedure. 
, 1}'t the present time ill this district, the jury selection plan passes muster 
"lli(T€'l!, both ~t:itutO.i.'y and constitutional standurdR. Nonetheless there is [1 defi
r.iil~nd nnfort. unate ullderrepreF,elltation of non-whites and young persons, for 
llel'. "s, in these grouDs are freq.l1ently excul>ed beeuuse 'of the h'ardship "'hieh 
wmil :result from jury service. This, of eourse, presents a major problem in 
olltllliling an appropriate cross-;;E'ctiO!l of the community to serve in a criminal 
('a:':e. Reduction of the num1J.er of peremlltury challenges permitted the dafense 
will only aggravate the situation. 

In this district prest'llt jury selection procedures CODRume 'only one-half to 
Qne-h()ur of the court's time. TJle rEduction in the number of challenges 11E'1'
lllittecl would save no more than five to ten minute;; of that period. It would 
seem therefore that there is little to be gained and much to be lost undf'r the 
terms of propoRecl Rule U. 

Very truly J"ours, 

Hon .. JAMES R.lIIANN, 

InWIN H. SCHWARTZ, 
Fede1'aZ Public Detend.~-

FEDERAL PUBLIC DE~'ENnEn, 
NORTrrER~ DIsTRrc'r OF CALIFORNIA, 

FEDERAL 'BUILDING, 
Saj~ FranCiSCO, Febntary 16, 1977. 

Subcommittee on OriminuZ J'usUce, House OO1nmittec on the Jud'iaiary, HOltSe 
Offlce B'lHZ(Ung, Washingto!~, D.O. 

:My DEAR CONGRESSAfAN MANN: I understancl that your subcommittee will soon 
be considering proposed changes in Rule 24, Federal Rules of Criminal Proce
dure, as it ['elates to the number of peremptory challenges in ~riminal cases. 

As 'You Imo\y, it is the general 'Practice in federal courts for till" trial judge 
to conduct the qnestionillg of the jury, after ~(iI1sidering questions proposed by 
the parties" Rarely is oonn8e1 permitted an opportunity to pos':} questions to 
potential jurors. While I am ,-, lfident that most judges conscientiously seek to 
obtain a fair minded jury, there are obvious limitations inherent in a system 
which, for all pl'actical purposes, precludes the type of personalized VOir (l'ire 
traditionnl in state courts in California. To further limit the J?arties' rights to 
challenge the fairness of a J?otential juror by such 'a restriction on peremlltory 
challenges must adversely affect the integrity of the jury system. 

From a practical viewpoint, such a limitation on peremptory challenges may 
effect It greater consumption of trial time than is presently used in jury selection. 
If snch challenges are limited to fiye (and the usual practice of requiring joint 
exercise in multi-clefendant cases is followed), most counsel will be required 
to il1l;Ust on more detailed vail' dire .examination to support Ghallenges for cause. 
It has been my experience that in the routine cases, challenges for cause are 
seldom exercised, not because good reasons for rejection do not exist, but be,;' 
cause it is simpler to remove the juror by peremptory challenge. 

Additionally, I do not feel that the minimal time I'uved by u reduction of 
defense peremptory challenges is worth the threat to what many consider the 
public's last stronghold ngainst governmental oppression. Traditionally, it has 
been the absolute right to trial by jury that lias mai~tained ill many citizens 
rontinue(l respect for our jmUcial system. The importanr.« 'lf preserving this 
right must be paramount t-, the expediency of saving Derb!!.~s a half hour of 
<!ourt time. Those of us llaving daily coutact with the criminal justice system 
[u'e mindful of the tremendous drain on our courts and judges, but we cannot 
erode the right to an impartial jury simply to speed up the trial process. We 
shoulcl remember William Pitt's words·; "Necessity has been the plea for every 
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infringement of human freedom, It is th~ argument of tyrants j it is the creed 
of slaves." 

I urge your subcommittee to oppose the reduction of peremptory challenges 
eontaineel in proposed Rule 24; should your subcommittee approve of the reduc
tion, J ivonld suggest that each defendanr tried sl>ould hl.we ·a right to exercise 
1he chnllenges. 

Respectfully submitted, 

Hon, .TAMES R. MANN, 

FRANK R. BELL, Jr., 
Chief Assistant, 1J'cdc~'(/I Public De-/enuer. 

FEDERAL PUBLIC DEFF-NDER, 
"WESTERN DISTRICT OF TEXAS, 

FEDERAL BUILDING, 
San Antonio, Tem., Feuruar1l18, 191"t. 

Clw.iI'IIUtn, Subcommittee on, Criminal JU.8tiee, lIoulJ(J Oommittee on the Judiciary, 
HOll8e OffieeBuildi"llfl, Washillgton, D.O, 

DEAR CONGRESSMAN: It is my umlerstanding that the Subcommittee on Criminal 
Justic;;. which you chair will consider the above re1:erenced change to the Federal 
Rules of Criminal Procedure next week. The proposal, as you are aware, woulel 
decrease the number of 11eremptor,; challenges in every grade of criminal case, 
undlliace the government and the defendant at parity in felony cases, with each 
side entitled to five peremptory cllallenges. 

I tal,e this opportunity to present Iny views in oppositiun to the proposeel rule. 
The right to trial by jury is a substantial right, and of course a distinguishing 

feature of 0\1r criminal jurisprmlence. In my opinion the value of that right ~s 
ulready diminished by practice lInder the rnle permitting solely judge-conducted 
exnmination of prospective jurors, I arrive at my views with perspective of five 
years' experience as ll.. state court prosecutor, prior to assumping my present posi
tion within the federal system. In Texas courts, attorneys are permitted to adO.resl' 
the jury panel generally, and to make individual inquiry of prospective jurors 
in order to explore possible grounds for challenge fOr cause, and to enable them 
to use peremptory challenges in an bformed, intelligent manner, 

It is only by the e..'-llerience gained in those years of personally addressing pro
spective jurors, and by judicious use of the challenges p1'o~·tded by the existing 
Rule 24, that I believe myself Rble to seek effectively an impartiaX trial jury in 
federlll court. The yalue of the right to trial by' jury should not be further 
aiminislled by ui...creasing peremptory challenges below a number sufficient to 
provil1ed a reasonable e:l..llectatiol1 of selecting an unbiased jury. 

'rhe biased juror is the bune of the system. The juror who decides a criminal 
case on his own prejUdices, rather than on available evidence alld applicable law, 
is the "joker in the deck," wllich both sides seek to eliminate, Any minimal sav
ings in court time and juror utilization gained by amendment of the rule would, 
in my 'Opinion, likely be offset ma,lY times over by the increased likelihOOd of hung 
juries and costly l'etrials. Also i:o be considered is the potential increase in Rppel
late litigation of trial court rulings on challenges for cause, which might result 
from decreasing peremptory .challenges below a reasonftble level. 

I mge the Subcommittee to l'esist the illusion of fulse judicial economy which 
the revision might offer, .and to oppose any further e1'OSiIi of the real value of 
the institute of trial by jury, 
~'banking you ill advance for your consideration of these yiews, I remain 

Very truly yours, 
LUCIEN B. CAMPBELL, Federal PllolioDofendcr, 

Mr. MANN. The subcommittee wilium\' stand acljoul.'1led until 9 :30 
tomorrow morliing. 

["'\Vhel'eupon, at 1 :15 p.m., the hearing was adjourned, to reconvene 
at 9 :30 a.m.) Thursdny, February 24, 19'17.] 
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PRQPOSED AMEND~IENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 

THURSDAY, FEBRUARY 24, 1977' 

HOUSE OF REPRESENTATIVES, 
SUBC01rlMITTEE ON CRThITNAL JUSTICE 

OF THE COJIHIITTEE ON THE JUDICIARY, 
Washmgton, D.O. 

The'subcommittee met at 9:30 a.m. in room 2231', Rayburn House 
Office Building, Hon. James R. Mal1li [chairmun of the subcommittee] 
presiding. 

Present: Repl'l'f;l'ntatiVl's :Mann, Holtzman~ Gudger. and Hyde. 
Also present: Thomas \V. Hutchison, c01msel; Robert A. Lembo, 

assistant ;counsel; and Raymond V. Smietanka, associat~ cOllnsel. 
Mr. 1.MNN. The subcommittee will come to order. The Subcommittee 

on Criminal ,Justice today resumes the study of the proposed amend
ments to- t11C: Federal Rull's of Criminal Procednre that· it began yes
terday. Our witnesses include l'epl'csentatives of the .Tudicial 0011fe1'
('nce, [\:l."}presentative of the AmericunBar Association, Federal public 
derenders,:u.llcla practicing attorney. . 

As '1 ; indicated yesterday, the subcommittl'e facesaseriol1s time 
deadJiile-: 'Since the' proposed amendments win tttke effect August 1, 
1971', tho subcommittl'e must act expl'c1itionsly if legiSlation is to be 
enacted before then. ,Ve appreciate the COO[,,/ ·...,t.ion of tlle witnesses 
in meeting'our deadline. 

In l.'ecent'yenrs, 1'111.es changes l;n:orJosed by the Supreme Court have 
(:ncounterecl congrl'sslonal oPPosItIon. The Congress has delayed the 
effective dllites of the Federal Rules of Evidence, the April 1974 amend
melltSt~ithe Federal Rules of Criminal Procedure, 'and the habeas. 
corplls rtl~J:es, as wen as the effective date of the proposed amendments 
to the Federal Rules of Cl'inlinal Procedure tl1Ut are presently lmder 
consideration. In addition, Congress has actually amended some of the 
rules that have been proposed . 

.AU of' this suggests to me that the subcommittee ought to look at 
the eilabling acts and review the rulemaking and amending process. 
I am aware that other members of the subcommittee ate intel's;:)ted 
in this subject, and I understand that the Chier Justice is likewise 
concerneclabout it.. I am hopeful t.hat the subcommittee will be at')) 
to look into the matter in the not-too-distant future. 

Oudlrst witnesses today are Judge Roger Robb and Prof. V\rayne 
LaFave, who will testify on bchal:f of the Judicial Conference of the 
United States. 
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Gentlemen, come forward to the ta;ble. Judge Robb was appointed 
to the U.S. Court of Appeals for the District of Columbia Circuit 
in 1969 amI has served there with distinction. He is a member of 
the Advisory CommittBe on Criminal Rules, the body responsible 
for the initial drafting of the proposed amendments. ,Ve are pleased to 
have you here today, Judge Robb. 

,Vayne LaFave 'is professor, of law at the University of Illinois 
and has appeared before our subcommittee on prior occasions. He 
serY('s as the reporter to the Advisory Committee on Criminal Rules, 
and it is a privilege to "welcome him here again. 

,Ye have received copies of the written statement prepared by Pro
fessor LaFave and, ,yithont objection, it will be made a part of the 
1'('('01'(1. 

:;:\11'. l.1ANN. Gentlemen, you may proceed as you wish. 

TESTIMONY OF JUDGE ROGER ROBB, U.S. COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT, AND PROF. WAYNE 
LAFAVE, UNIVERSITY OF ILLINOIS COLLEGE OF LAW 

,Judge ROBE. Thank you, gentlemen. 
Mr. LaFave has a statement to make to the committee. 
Professor LAFAVE. Mr. Ohairman, with your permission, what I 

would like to do is to make a brief statement with respect to each of the 
rules before the committee and perhaps stop after each Olll~ so that both 
of us could respond to questions with respect to that rule and then 
moye On to the others, as they are all separate matters. 

Judge Robb and I appreciate very much being able to appeal' on 
behalf of the Judicial Conference to present our views with respect to 
the proposed rules. As you know, the Advisory Oommittee notes ac
cOl1lpallyin~ the rules go into some detail as to the reasons behind them. 
I do not plan to go into all of that here, but will try to smnmarize the 
major considerations that led to their adoption. 

I would like to do one thing before I get into the rules tIH~mselves, 
if I might, because of a comment that I noted in one of the prepared 
statements. I would like to point out the process by which the rules got 
here. The rules were prepared by the Advisory Oommittee on Criminal 
Rules Jate in 1972. They were approved for distribution to the bench 
and bar by the Standing Committee on Rules of Practice and Proce
dure in early 1973. Thereafter, a total of 5,000 copies of that prelimi-
nary draft were printed and circulated. . 

. In addition thereto, this preliminary draft ,yas reprinted in the 
Fmlel'al Supplement and Federal Reportcr and Supreme Court Re
porter adva~lce sheets f01: June of 1973 and thus reached, I think, 
"I'il'tually ev try lawyer in the cOlmtry 11aving some interest in' Federal 
criminal practice. l 

In each instance, the Reporters on their covcr drc"w attention to the 
fact that the proposed rules were inside and there was a letter from 
the ,Tudicial Confercnce requesting l'csp~l1ses not later t.han Febru
ary 1, 1074. So the bench and bar WCl'e gnren more than 6 months to 
respond to the preliminary draft. lYe clidreceive a good nuinbcrof 
responses, which led in many instances t~ revisions in the preliminary 
c1ra:rt, so th .... t the rules yon now hn:vc brIOl'e you in mallY respects are 

... 
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different and perhaps better than what "Was originally circulated. The 
rest of the history I believe you know. 

lVIr. IVIANN. You have been involved in this process with the Advisory 
Committee since 1973. Did you serve on the Advisory Committee when 
other rulesweTl!~ promulgated ~ 

Professor LiF AVE. Prior to that date ~ 
:;\£1'. ~IA1"N. Yes. 
Professor LA:F A VE. No. 
:3£1'. 1\UNN. Do yon know whether the Supreme Court ever makes 

any changes in the proposed rules that the Judicial Conference for
wards to it ~ 

Professo.r LA]8'AYE. Yes, it has happenel1. I do not know of any 1'e
c('nt examples, blut I lmow that it has happened on rare occasions: 

1Ir. MANN. How about the Judicial Conference itself making 
changes in the: Advisory Committee's recommendations ~ The Advisory 
Committee reeommendations go to the standing committee ~ 

Professor LAFAVE. Yes, the process is that the Advisory Committee 
puts together It preliminary draft and then it is sent to the standing 
committee for permission to circulate. They do not study the draft in 
great detail at that point. It is then circulated to the bench and bar and 
then we receivel the comments and then the Advisory Committee goes 
through 'it 'again and revises. It then goes to the standing committee 
and the standing committee has on occasions made significant changes 
in what the Advisory Committee has proposed .. 

TIll', ~'ulespreviously before this committee dealing with rule 4: and 
the use of altenmtives to the arrest warrn:nt are un example. Some of 
those pr61:~sions) I think the ones that nltimat<·ly were elI'opped out of 
the rule, were prclposecl not by the Advisory Committee, but were added 
by the sbincling (~ommittee . 

. Judge· ROBB. I might add, Mr. Chairman, that certainly in recent 
times frequently a membe1.' of the standing committee, one or more 
members of the standing rom.mittee, will attend the meetings of the 
Advisol:Y Committee. FOl"lustance, the last meeting we had, as I recall, 
1\fr. Ben, a member of the standing committee, was there 'anel also 
Juelge'Th'Olilpson from Baltimore. So we have a rather close liaison 
between the "two committees. . 
Mr.~LtNN.·Thankyou very much. 
Professor LAF A\'1'1. The example I was trying to come up with 

a mIDute.ago now (tomes to me mid it is rule 48 dealing with dismissal. 
It . says : "The attorney or the U.S. attOl'iliW may by leave of court 
file a dismissal." I recan a question arising as to\vhere that "by leave 
of court'"language came from. History indicated it was not in the 
rule as it WllS forwarded by the Judicial Conference, but that it had 
been added by the Suprenie Cmu't. So it does happen on occasion. I 
think the occasions are rare. 

If I may then turll1 to rule 6 dealing with the gr'tmd jury, there are 
two amendments. ODie, I think, is fairly routine allc1noncontrovel'.sial. 
It appears on lines ~~5 through 29. It substitutes the phrase "Fed"Jral 
magistrate" for court, indicating who may oreler that the indictment 
l)e kept secret. This simply corresponds to a change ill the subdi
vision of that rule which has already been adopted by the Congress. 
~ike',:ise, the pl11'.ase"given bail" hfts been chang('d to '''released pelld
mg trlal" so that It conforms to the Bail Reform Act.. 

=. :1 
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The significance of rule 6(e) is that it elaborates the exis.ti~lgpro
yision concerning disclosure of matters occnrring before; the grand 
jlll'Y to attorneys for the Goyernment. It adds a sentence whi9h says: 
"For purposes of this subdivision attol'lleys for the Goyernwent in
clude such other Government personnel as are. necessary to assist the 
attorneys for the Goyernment in the. performance of their duties." 

The purpose of this added sentence is to make it ch'ar that rule 
6 ( e) does not forbid U.S. attol'lleys from maldng use of thjsexpertise 
from other Government employees when that outside expertise is, in 
fact, necessary for the U.S. attorney to carry out his duties. Experi
C'ncC' has shown that oftC'n the U.S. attornev does need some kind of 
C'xpert assistance, "hetlwr it is an FBI agpnt to simply check ont a 
statC'ment, or perhaps IRS 0;.' SEC persollllC'l to examine 'the books and 
records that have been subpenaed or to make eyaluation of handwrit
ing C'xC'mplars or somC'thillg li1>:e that. 

So the problem does ul'lse with Rome frcquency and the longstand
ing practice has been for til" U.S. attornry to makC' usC' of these per
sonnel. The new sentence tC'nels to Jegitimate the longstanding practice. 
by recog11izillg alldmaking clear tha.t it does not conflict with the rule. 
The Advisory Committee note says that the case loael on this point is 
sOl1wwhat limited. Since those wordR were written there have been a 
nnmber of other cascs decided. They ha \'c. rather consistently con
clnded that. the practice is pC'rmissible. 

I think the one thing that needs to br stressed ahont this Part.icular 
change is that it only contemplates the U.S. attorney using these. other 
Government personnel when it is necessary for tl'e U.S. attorneis 
work. 'What it does not contempJate at all is the turning over of this 
jnformll.tion to the other GovernmC'nt agencies themselves. The circum
stances in which that can happen are dealt with in another part of nlle 
6(e) which is not changed at an; namely, the part tbat. says that a 
court can direct disclosure only preliminai·y to 01' in connection with a 
judicial proceeding. . . 

There is a good bit of case law that has developed as to the mean
ing of that part of 6(e) and, generally, the cases say that the, grand 
jury material CalUlot be turned over to an administrative ag~ncy for 
purely administrative proceedings, because that is not tt judicial pro
ceeding. But there are occasions when an administrative agency can 
show sufficient need with respect to pending judicial proceedings. 

The point is that no change is being made in that part .of tlle rule, 
so the barriers to administrative agencies getting their hands onthjs 
material still exist. I think that is aU we need to say 1)l'elb11inarily 
about rule 6 and we would be glad to respond to any ques·ti.on with 
l'espC'ct to that rule. . . 

1\11'. NIANN. Doe~ anyone have any questions ~ . .:.. . . 
Mr. HYDE. ~rofessor: as I.understand yom tebtimony, it is.~h!Lt as

surances that InformatlOn cllV~l]ged beforp. the grand jury ·f<;>.1' which 
the ~J.S. a~torne~: wants help from, say, thC' SEC 01' tll(' I~:~Hn inter
prt'tmg, w).11 be m1ll11mized from access bv the administrative agen-
cies because of case htw. . . . ~ 

Professor LAFAVJ~. That is COl.'l'ect. . . 
iUl'. HYDE. Don't you think it would be well if it were specifiecl in the 

fnll now that we arc broadt'ning access to this information 01' the avail
ability of this information to assistants of the U.S. attorney, tq E1pecify 

r • 
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in the rule that it is for a Ycry limited purposc~ nflmely"tlw. exc1.llsi,:,r 
pmposes for which the graml jury is impaneled, 1'::1.thc.>r thal).lmwmg 1t 
to the-having to search ont the case 1aw 1 . :. . 

Professor LAFAVE. ~fr. Hyde, I guess I won~d agree thpit~hat pOi~lt 
ought to be made clc.>al'. My own personal feelmg .IS thlit l.t IS clear m 
the present draft because it spc.>cifically states that. It must be nccessary 
to assist the attorneys for the Goyernment in the pc.>rformance of their 
duties. 

Mr. HYDE. 'rhe Govermnent atto1'lley's duties arc rather broadly 
based. are they not ~ 

.1 ,Ye' are talking about their dnties ·with l'erel'ence to the particular 
mittter lUlcler investigation now. 

Professor LAFAVE. Yes, but Government attorney's. the U.S. at
torney's business or duties; does not extend to the mattel:s before other 
agencies or administrative agencies. That is why I think what is con
templated will happ0n here, taking your example, is that an expert 
from the SEC, who perhaps can understand and interpret certain 
corporate documents, will be allowed to examine the documents and 
ancI then relate to the U.S. attorney what their significance is. 

What he can't do is cart the documents off to the SEC and then 
say, "lVhy don't we make use of these documents for some proceeding 
of our own against these people ?" 

Mr. HYDE. I have an open mind on this but the limitation is in the 
broadening of the definition of attorneys for Government. Xt includes 
those .enumerated in 54: ( c) uncI such other personnel as are n.ecessary 
to assist the attorneys for the Government in the performance 'of 
their duties. That is defining them but doesn't restrict what they are 
going to do with the information once they have learned it. Once this 
IRS fellow has sat there and learned that the president of the ABC 
Co. is not reporting all of the income, he then tiptoes back to the IRS 
and how does he expunge that from his mind ~ What penalties would 
exist if he were to use that information ~ 

I guess what I am sasing is, would it harm the verbiage oHhe rule 
to specify that there is a limit on the use of the jnformatioIl divulged, 
by these other governmental personnel. 

Professor LAFAVE. Judge Robb, do you see any difficulties with 
that~ 

.~ It seems to me that is the intention behind the proposed change. 
Judge ROBB. Off the top of my head, it would seem to m~, Mr. Hyde, 

that if some agency improperly received and llsed information' de-
~ rived from this sourc~ that you might have a situation. analogous 

to a wlretap that was unlawful and the court could take car~ of that 
hI clue course. In other words, you would treat it just as ,though it 
was information received through an unlawful wiretap or an invalid 
search and seizure. . .:. 

Mr. HYDE. I appreciate that if the source of the information is ever 
known. It could be done inadvertently. It could be not necessarily 
malicious or anything. An IRS agent is an. IRS agent . 
. • Judge,RoB.B. But I think, perhaps, the practical yalue of this change 
1S a lIttle blt narrower than what we are tallnng about. I, was a 
prosecutor more than 40 years ago. I frequently had to .t~]k to an 
FBI agent about what somebody had testifiec1 to befo:re the grand 
jury. Strictly that probably wouldn't be permitted under the :rule 
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without amendment and that doesn't make sense to me, because you 
want to askyour FBI agent to go out and find out if the man is telling 
the truth. You can't do it until you tell him what the man said. So, 
I think that would be the most frequent use of this rule. 

Mr. HYDE. I have no further questions. 
Mr. ~IANN. Mr. Gudger? ., 
:Mr. GUDGER. I wanted to ask the Professor one questIon that IS very 

limited in scope. The word "court" appears in the first paragraph of 
your comment on rule 6 and I think the word "court" that is supposed 
to be amended to read Federal magistrate is only with respect to the 
answer in the last sentence of subsection (e) of rule 6. 

I notice that just prior to that sentence and in the body of subsection 
(e) there are provisions that only when so directed by the court pre
liminary to or in cOIDleotion with judicial proceedings and upon a 
showing that grounds may exist that the court may direct. That court 
would still be the district court. 

Professor LAFAVE. That is correct. 
)fr. GUDGER. And the only change would be the rule of secrecy 

which the magistrate could now impose at the bond hearing, so to 
speak. ' 

Professor LAFAYE. That is correct. The change of court to Federal 
magistrate with respect to ordering secrecy until the defendant is in 
cllstody is :necessary because of the chunge that has already been 
adopted in the rule that perm,its al.'eturn to the Federal magistr"t~. 
That chimge is made because sometimes the gTuncl jury has acteel, they 
have an indictment before them, but the distiict judge may be ir some 
othel.· locality hearing a case. The committee could see no reaS('ll why 
the retnt'ncoulcln't be made to the magistrate. Since the secrecy order 
would be n1ade at the time of th(} return. a comparable change is J11ade 
there. But',no change is being made, as you correctly point out, to the 
other pmv1sionf; which provide that only a district court can order the 
reyealing general1y of grancljury material. , 

Mr. GlinGER. I wonder if I might ask one other ,qnestion of Jndge 
Robb having to do with the othel: aspect of this rule 6 change. 

Mr. MANN'. Yes. . . 
Mr. Gt.:1>GER.That results to the disclosure by attorneys for the Gov

ernment. 1;10 I lmderstand correctly that this is the, pl'::'.ctice now, tlwt 
Governmeril;,· attorneys have been c1iscloshlg this information and 
wI~erever 'thei'e has been-any question through judicial interpretation 
tIns has been held proped . 

Judge RcmB. I can't speak authoritatively as to tIll' practice now be
cause I haven't been a prosecutor TOl' lllore than 1:0 years. But T would 
assume. that where an assistant U.S. attorney wanted to talk to an 
FBI agent to verify something someone had test.ified to before the 
grand jury, he would go ahead and do it. 

Mr. GUDGlm. I will refer, if I may, to the notes on }\fl'. LaI;~ave's 
statement, page 4, where he said it is important to note that the pro
posed new sentence fairly states an existing practice, which has been 
consistently upheld by the courts. ' 

Judge ROBB. I woulcbl't challenge that, no, sir. 
Ml': GUDGER. I take it, you do not challenge that so far as practice. 

No, SIl'. 
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Judge, having been a prosecut<>r yourself-anei I have hl,tdthe same 
privilege in State courts-why isn't it adequate before the Federal dis~ 
trict attorney sends the witness to the grand jury he has already inter
viewed him. He as taken his statement and he'knows what his testi-
lllony is going to be or l1e should. . . 

Certainly by the time he is at grand jury posture, he. us:u~lly has 
gotten his supporting information from his experts based 011 the state
ments which he has received from the initial investigation. Is there any 
reason why this has not been adequate up to now~ Aren't we doing 
something that is not truly necessary. uncleI' the practice. because we 
have O"otten around it iIi many clistricts~ .' . . 

J u8ge ROBB, Of course, the careful prosecutor has interviewed his 
witnesses before he puts them before the grand jury, but oftentimes 
matters come out before the grand jury that have not.COIDe out before, 
especially when the man is under oath before the grand jm:y. He may 
testify a little differently than he did before. So, I can't say that a inere 
interview beforehand is enough to cut off all post-testimony investiga-
tion or scrutiny of the IDll,n's testimony~ . 

Mr. GUDGER. One final (l11estion, Mr. Chairman. 
Here again, Judge Robb. I think you have alreadyauswered it in 

1 espouse to a previous question. You interpret that the cloak of secrecy 
binds this person to whom the district attorney has revealed. this infor
mation and that the information is subject to protection thereafter. In 
oth1.'r words, it calUlOt be used ,by this e:qJert who has been consulted on 
the basis of the grand jury transcript. It cannot be used by him in any 
other proceedings ~ 

Judg:e RoBB. I would think so, yes, sir. That would be my opinion. 
Mr. 'GUDGER. But the rule does not write that in. 
Jud~eRoBB. No, sir. . 
Mr. GUDGER. The amendment does not make that provision. 
Judge ROBB. No, sir. 
1'YIr. GUDGER. Thank you, sir. 
Professor LAF AYE. Not specifically. It sta.tes thatthe disclosure must 

be to assist the attorney for the GoV'ernment. Our assumption was that 
that was thE' limitE'd purpose for which the expert could lIse it. But 
perhaps the language could be more clear. If I could just add one com
ment to your earlier question about whether the U.S. attorney could 
solve all of this by calling in the eJ..1)llrt in advance; I suspect the 
problem does not arise freqnently with respect to testimony, where I 
sllspect it is oiten true that the U.S. attorney has a pretty good idea in 
n. general sense of what the testimony is going to be. It arises as to 
physical evidE'nce, such as books or records of a eorporation that nerd 
expert attention :from an accQuntant or someone with other special 
skills. 

IVh·. MANN, Th'fs. Holtzman ~ 
Ms. HOLTZMAN. Thank you very much, Mr. Ohairman. . 
I just wanted to clarify something that I think maybe ah lmm

tended problem with this rule. It is that the definition tlnder the pro
posed rule of attorneys for the Government may suggest that under 
sub (d) the personnel who assist attorneys for the Government, IRS 
and SEC agents and the like, may be permitted to have the informa-
tion, I don't believe thatwllS the intention. . 
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PrOfuSSbl"LAFAVE. That was not the intention and I don't believe 
that ,vQuld be a fair interpretation of the added language because it 
sv,ys foi" the purpose of this subdivision, which is subdivision (e) only. 

I don't think thE're is anything in the new language that in any way 
could be read as enlarging the group of people who may be physically 
present in the grand jurYl'oom. . 

Ms. HbL'l'z:r..IAN. I am glad to get assurance on the rE'cord that that 
was not the intention. 1Ye had tE'stimony yesterday to the effect that 
One of tIre safeguards in requh'ing U.S. attorneys to make an applica
tion to the' court prior to the use of outside personnel to help in the 
analysis of this material was that the court eQuId establish rules and 
l'egu)ations to proscribe the improper dissemination of materials from 
the grUlld ,jury. In other words, by applying to the court, the court 
would'insure that there were, for example, requirements of sequestra
tion of grand jury materials to be kept in a separate place,. that there 
would be 'l'ecol'ds kept as to who had nccE'SS to the grand Jury mate
rials and-that there might in some cases be oaths of secrecy obtained 
from personnel, and that by hu.ving in this rule, proposed subdivision 
(e), the routine availability of these people, how do you protect. the 
SE'crecy of. the grand jury~ 'I-Iow do you allow the court to impose re
strictions ,that will preserve and protect the secrecy of the grand j Ul'y ~ 
Aren't yon better off inllaving either an application to the court or 
in having certain restrictions spelled out as to what these other person
nel can do with the material and how it nlUst be handled? 

Professor LAFAVE. This would be another way of operating thesys-
tem, I suppose. . . 

It wouln,.be, I think, a Iitt]~ more cumbersome ane1 a little more 
('omplicatec1. If thE'r(' 1Y~re reason to believe .that under present pr(lctice 
there was abuse, I guess I would favor the more complicated process; 
but I am not sure that there ~las been any problem. 

~fs. HOJ,TZ~UI~. Is an IRS agent who is given access to this grand 
jury material bound to secrecy ~ Is thC're anything binding him. to 
secrecy~ '.. . . 

Professor I ... AFAYE. I don't lmow. 
,Judge Rolm. I am sorry; I couldn't 11(>ar the last part of the question, 

Congresswom!lu. 
~fs. HOL'l'Zl\rAN. I am sorry.' . 
If an IRS:ag~nt looks at grand jury materials at the request of the 

U.S. Att.ol'lley, IS that IRS agel1t bound to secrecy? Is there any rule 
or provision that binds that agent to secrecy? . 

Professor LAFAVE. I would assume:. looking back at rule 6 (e) , that 
he is bOl1nd by mle. 6 (e) . 

One of the problems is that as far as I know, there is no Federal 
rriminal statute that imposes any sanctions for this. One of the matters 
that our committee has discussed with respect to some other grand jury 
problems is the ·need for such a provision. 

The next sentence in rule 6 (e) says otherwise a juror or attorney or 
interpreters and so forth may disclose matters appearing before' the 
grand jUl'Y only when so directed by the court-the contempt pmYer 
has been USE'd where that. rule has been violated and I would assume 
it could be nsed against the IRS agent, just as weH as anybody else. 

Judge ROBB. I ri::dght say that the contempt route has proven quite 
unsatisfactory. As you will probably recall, we have had several in-

\ ( 
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stances!ire'cently where there have been massive leaks' oitestimony 
beforel tlie··District 'of Columbia gra.nd jury . .Although the district 
court a~~e.d the Department of Justice to investigate, nothing ever 
came of It. . , ' ' 

As 1'.t;1'. LaFave pointed out, there is no criminal statute penalizing 
wrongful disc]osnre of matters before the grand jury. The existing rule 
specifically provides that no obligation, of secrecy may be imposed 
upon:aily' witness. So you have a problem there. 

~Is. HOLTZMAN. I am awal'e the court has contempt power to puni.sh 
instances: where it believes the ruleB have been violated. . 

~ 11 Really my question goes to whether or not this perSOll would be 
covered in the first place from disclosing this material to other people 
in the Internal Revenue Service. 

Forexu!llple, the provision really with respect to secrecy is the first 
• senronc;e'of rule 6(e) which says that disclosure 0:1: matters may be 

made to attorneys for the GO'vernment in the performance of their du
ties. Otllenyise they can't disclose. 

1Vluit are an IRS agent's duties ~ 
Are his duties solely in connection with the grand jury? Does any

thing spell that out ~ 01' can he in the performance of his duties dis
close instailces that come to his attention as to misuse to the tax laws? 
If he di~c1oses that to his superior in the Internal Revenue Service, 

WOllld hebe in any way yiolating rule 6 (e) ? That is a question that I 
have and that is why--

Profe,ssor LAFAVE. I can see your problem and it is a legitimate COll
cern. I w'()llld say that maybe the language ought to be changed to 
make. this clearer than it is. I started readi!" " it at about line 8 or line 
9. My iptel:pretation of that language is that'these other Government 
persoill1~1ll1ayreceive this information only to the extent necessary 
to assist the attorneys for the Govel'llment in the performance of their 
duties; So the question is not what are all the duties of an IRS agent 
hut the·citiestion is what aI'e the"duties of the attorney for the Govern
mBnt. These other experts may use, the iniormq,tion only for that 
purpose. 

Let's say one IRS agent is called over by the U.S. attorney, or per
haps'he is an accountant, and he says, "Look, can you tell ine what this 
corporate, account means~" , 
, ' I take it he cannot go back to the IRS and reportto his superiors, 
"Boy, y.ou ought to know what such and such corporation is doing, 
because I hn.ve just found out." , 

That is not ,contemplated by the change. 
Ms. HOLTZJ\IAN. I understand it is not contemplated, but the rule as 

drafted maynot really protect grand jury secrecy. 
Thank you, Mr. Ohairman. 
lVIr.lVIANN. Then I get the iInpression that it is your thought that the 

district attorney, the attorney :for the Government, will not be required 
to consult the court in order to determine what Government person-
nel are necessary to assist him in his duties. ' 

Professor LAFAVE. That is correct. The approach taken by the ad
visory committee was not to deal with this problem as are other dis
closure problems discussec1later in the rule, where you actually need 
a.n order or the court to disclose some other judicial proceeding. 
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I take it the assumption of the advisory committee was that the 
attorney for the Government was the best person to make ;he.jlldgment 
as to th~ need in a partciular case. . " .. ;' . 

Mr. MANN. Getting back to this expert, let's assume that he is,called 
before the grand jury to testify as an expert, perhaps on interpretive 
questions or questions based on facts that have previou!:'ly been brought 
totheattention ofthegrR-nd jurY. , I. 

In that process he acquires facts about the case. He is a witness, but 
he is also the prosecuting attorney's expert. . l . . 

I don't read in the otherwise clause anything to prevent. a witness 
from disclosing matters learned by him before the gund jury .. 

Professor LAFAVE. That is correct. ' . 
Judge ROBJ~, The rule so states. : ,. ' . . 
Professor LAFAVE. He is not treated ·any differently froIl}. '(1p.y other 

witness as a result of that case with respect to what he :learned by 
virtue of being a witness. I think that is different from what he may 
'. )rn by otherwise assisting the U.S. attorney. . . 

MI'. MANN. He cl)uld probably learn enough to go and talk to his 
agency about the problem. '. , 

Along that same line, the rule seems to restrict to other Government 
pel'sonnel the experts-alld I will use that term loosely-that the 
attorney for the Government may call upon. . . 

We have a pretty big Government with a lot of experts, hut on cer
tain matters there may not be a governmental employee who is expert 
in that field. 

Is it your intention not to permit the prosecutor to call in an 
astrologer Or astronomer, for example~ 

Professor J.lAF A VE. Yes; that is correct. 
Apparently representatives of the J'ustice Department whom we 

talked. to about this particular problem did not seem to think that 
was It problem, in other words, that there was an occasion when they 
would need an expert and couldn't find the astrologer some place in 
the Federal Government. 

Apparently that is not the problem. 
Mr. HYDE. 'There are several in the HEW. . 
Mr. MANN. I am sure that the trend is in the way of the Government 

providing all things. . 
U ndar the H awthorneanil SiJmpZot cases? th,ere seems to be a trend 

toward permitting the disclosure of grand jury informatjon under 
the first sentence of rule 6(e) only with the permission o~ the court 
and under strict guidelines. . . 

Is there p,ny reason to believe that the expert used by thf! prosecuting 
attorney won't advise his agency and that the agency won't then 
proceed under the second sentence of rule 6 (e) to get what the expert 
might otherwise not be able to reveal ~ . 

Professor LAFAVE. I suppose that could happen, but I um not sure 
t,hat the canes have really broadened the right of discovery quite at;> 
much as you have Ruggested under this latter provision. 
Th~ cases that I a~.fami~ar with genera.lly ?!l;ve required a strong 

showmg by the admlllltltratlve agency of a need for the material, that 

1 Robart HalDtlHJI'IIS, Itlc. v' Direotor 01 Intel'1tal Revenue, 406 F. SuPP. 1098 (E D Pa 
1976) ; J; R • .!:'lim-plot 00. v. U.S. Di8trict; COlirt tor the District 01 Idaho, Nos 7B-iS93' 
76-1995 (9th Cir .• filed Nov. 12, 1976). . , 
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there is no way they could acquire comparnble evidence that it is 
critical to their undertaking, and that is going to be used in connec
tion with a judicial proceeding. If the administrative agency wants 
it for purely administrative purposes to use in an adininistrative 
hen.ring, this does not come within the rule. 

So, the answer in that situation would be that they cannot obtain it 
at all. 

Mr. MANN. Do youhn.ve a slight ie6ling that maybe rule 6(e) ought 
to be rewritten entirely ~ 

Professor LAF AVE. vVe have been worldl'lg on some grand jury mat
ters and thus do llave and have had under consideration the possibility 
of doing some other things with 6 (e), but what will ever come of that 
I am not quite sure. 

Just to suggest some of the things we talk about from time to time, 
there has been some discussion of including witnesses as among those 
who are bound to secrecy. There was the suggestion that there is a need 
for a criminal statute dealing with lll1authorized grand jury disclosure, 
which relates to 6 (e). So, it may be that there arc some other things 
that nee(l to be done to 6(e) and the advisory committee plans to 
ghre that some attention. 

I still think that 6 ( e) in its present form deserves to be clarified to 
deal with this real problem of what the U.S. attorney can do when he 
luts need for an ex.pert. 

3f1'. :JfANN. JU{.:;t ~:me more question. I would like to be comfortable 
with the restrictive interpretations you put on the phrase "perform
flnce of their duties" in reference to the. attorney for the Government. 

As.a.pl'Osecutor my duty is to nmorce the law. Theta is nothing in 
the law tlll1.t esempts me from being the prosecuting attorney in all 
these administrative prosecutions. The agency may provide its own 
experts, but the prosecntor still has substantial duties with ref.erence 
to the prosecution of all criminal violations. 

Isn~t the phrase "perIormance of their duties" capable of a broad 
interpi·.etation that wO\11d permit the prosecutor to take any informa
tion he gets through the grand jury and initiate prosecution in other 
areas~ 

Proressol' LAF A VB. YeS', I suppose it has always been true that if, in 
tIle cour.se of a grand jury ·investigation, the U.s. attorney comes onto 
some information whlch does not directly relate to the matter that he 
started with, the mutter that he was investigating, btrt shows some other 
criminal activity for which he has the responsibility of prosecuting, I 
think he could nse that information for that purpose and that we 
would expect him to. do so. 

But I don't think that the first sentence or 6 (e) contemplates or, as 
:far as 1 how; has ever been interpreted to mel),n that the attorney for 
the Government can ilse the inf.ormation to assist anybody else in the 
performance of their govermnental duties. In other worc1s~ to the ex
tent that administrative agencies and the U.S. attorneys may hlwe 
somewhat overlapping'l'esponsibilities, I don't think it follows that the 
U.S. attorney can make disclosure to other people. 

I\ir. :MANN. I find only a ]ittle comfort ill that because even though 
the other agency does have primary responsibility, tho };.f£osecutol' will 
find it mighty easy to overlap with the agency. 

86-274-77-7 
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, The rule 6 ( e) amendment is extending the disclosu:r:e provisions, 
and a liberal interpretation ()£ what the prosecutor's dutIes are would 
make this provision little protection. 

Mr. SlVIIET.A.NKA. I have one question U11d I think it has been par
tially answered before. 

In interpreting who is necessary, the only person making that de
cision would be the U.S. attorney~ 

Pr(lfessor LAF.A. YE. That is correct. 
Mr. SMIETANKA. And the defendant or whoever's records were sub

penaed by the gra.nd jury has no recourse ~ 
Professor LAFAVE. That is right. At least as a maLter of course. I 

don't know whether there is any procedural device - if somebody 
whose records have been subpenaed is aware of the fact that it is con
templated that the U.S. attorney is going to ha.ve an IRS agent exam
ine them-whether procedurally there is anything we might do at that 
j1.Ulcture. But at least the rule doesn't contemplate as a matter of rou
tine that that would occur. 

I believe that J'udge Becker) a witness yesterday, has held some hear
ings initiated by the witness, so apparently it has happened on occa
sion. Even though it is not required and the witness says, ""\Vait a min
ute, I don't want these records disclosed," the COUlt has inquired into 
that. 

Mr. SMIETANILL In the Hawthorne caSe he expressed concern that 
this amendment might make this 6 (e) orders under which he has been 
operating unnecessary. I take it you confirm that, that they would be 
lU1necessary. 

Professor LAF AYE. To the extent that the disclosure was going to be 
solely to a particular individual to assist the U.S. attorney, it would 
be lUUlecessary. I am not sure if I am thinkillg of the Ha~ot7w1'1W case 
or some others. I believe I am correct, though, in saying that in some 
instances the reason there has been the need for a 6 ( e) order is be
cause there were two things going on at the same time. 

No.1, the U.S. attorney had the desire for an expert to aid him. 
No.2, an agency was trying to get their hands on the materinJ at the 

same time. 
So, I think sometimes the 6 (e) order involved the matterE. conside;t'cd 

in lines 13 and on down. No change is made with respect to that. 
Mr. Sl\:J:IET.A.NKA. Also you said the rule as it stands now prohibits 

disclosure basically outside of a judicial proceeding . .A tax hearing 
would be considered a judicial proceeding, would it not ~ 

Prefessor LAF A VEl. Yes. 
Mr. MANN. That raises an interesting situation. 
Are you familiar ,vith footpote 15)n tll(> Slrrl:Plot case opinion that 

says that rule 6 ( e) would stIll reqUIre a showmg of need by the at
torney for the Government ~ 

Do you have that case handy ~ 
Pl'o:fessol'LAFA YE. Yes, I luwe it here. 
Mr. ~fANN. It is fit page 8 oftheslip opinion. 
Professor LAFAYE. All I can say is that that is not what we con

templated. I think it is a misreading of the rule and the notes. 
Mr. MANN. Do you. agree ~ith. the Simplot decision that rule 6(e) 

fiS amended would stIll reqUIre the attorney for the Government to 
show to the court a need to use an expert ~ 

." 
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Professo~' LAF~\'rn. It is not clear to me that that is so becuuso the 
authority that is cited in the footnote is Ooolidge v. 1'17 e~() II am.pshil'e,t 
'wLich seems pretty J?.1Uch a far cry fr.om the present situation. . . 

Judg'e ROBB. That 1S a search-and-seIzure case. . 
Professor LAFAVE. It is one thing to say that the U.S. Attorney can 

decide when a person's home is going to be searchecl and quite another 
to say that he can decide when it is necessary to have assistance. 

Juclge ROBB. Of course, they could attack it, but how successfill 
they would be I couldn't say at this point. 
~h. MANN. I tend to agree with this: "Because of the U.S. Attor

ney's involvement in the prosecution of the case he or she cmmot he 
entrusted with passing on the necessity of assistallce." 

That may be a little too strong, but I do think there ought to be some 
way to attack increasing the number of persons who have access to 
that information. 

I think we should include in the record the Svrrt-plot case opinion, 
which is only available, at present in slip opinion form. It is a decision 
from the Court of Appeals for the 9th Circuit, case NoR. 76-1893 and 
76-1995. 

Without obj'ection, that opinion is made apart of the record. 
[See app. 1 at p. 249.] 
Mr. JYlANN. All right. 
Suppose we move on to rule 23. 
Professor LAF A"\'E. lUI right. . ' 
Two amendments are also proposed to rule 23, trial by jury by the 

court. The first of these is to subdivision (b), which in its present form 
authori~es the parties, with. the consent of the court, to stipulate in 
writing that the jury may consist of any number less than 12. . 

One way in which this rule might be carried out in practice is when, 
in the midst of a trial, for example, one juror becomes ill and the par
ties at that point agree to continue the trial to its conclusion. But it is 
the practice, a least ina number of district courts, to utilize the stipu~ 
~ation at. an ea~lier pc;>int. Instea~ of >yaiting until the l?ro~lem arises 
m the m1dst of the trIal, the partIes st1pulate at the beglllnlllg, before 
the trial gets under way, that they are agreeable to proceeding with 11 
or 10, or whatever n~ber, should sorriething arise that justifies tli~ 
excusal of one or two Jurors. . .~ . 

I think most judges that follow this practice have thought that it's 
authorized under rule 23 (b) in its present form. ~ 

The practice of settling the matter outside of trial is a very useful 
one because, if the judge knows at that time that there is a stipulatiop, 
~e can decide that it's unnecessary to spend time empaneling altern~te 
1urors. 

Some commentators have suggested that it is not entirely clear 
whether 23(b) does authorize tIllS practice or whether, for esample, if 
there was a stipulati?ll in advance ?f the trial but then the occasion 
arose for excuslllg a Juror, whether It would be necessa:r:y for the par
ties to once agam reaffirm their prior stipulation. And, thus, this 
amendment to rule 23 is simply intended to clarify that the practice 
is a permissible one. ' 

The other amendment has to do with the making of special findings 
under subdivision (c). It makes clear that the :fuidings may be oral. 

1403 u.s. 443 (1971). 



The Advisary Cammittee's view is that there is no. reasan why the 
findings may nat be aral, because they will be a part af the recard 
and will be available up an appellate review. 

The ather change to. sub (C) sets a deadline fo.r maJring a request £0.1' 
findings. The rule in its present form says nothing at all abo.ut when 
this request is to be made, and it is thaught desirable, if there are 
go.ing to he special findings, that the judge be given timely notice 
that that is what is expected of him, &nd this is what that particular 
amendment is intended to accomplish. 

That, essentially, is what the changes to. 23 (b) are all about. 
Mr. MANN. Are there any questions with reference to rule 23 ~ 
:Mr. S:MIETANKA. In the amendment to rule 23 concerning the re-

quest for special findings, do you see any necessity that a request be 
made at all ~ . 

Is it possibly a better alternative that special findings b~ made in 
all cases~ 

Professo.l' LAFAVE. I'm not quite sure what the advantage is. As 
I understand it, making special findings is one of several ways that 
may be available to gct on the record some matters that wo.uld serve 
as the basis for appeal. It seems to me that to expect that to be done 
as a matter of routine in all cases, it would simply be to aidd an 
additional burden wInch in many instances would he unnecessary. 

I see no. reason why, if defense co.unsel sees the need for special 
findings, he can't ask far them if he wants them. 

Mr. SMIETAJ),"KA. Do. yo.u see any problem if it were required in 
all cases~ . 

Mr. LAFAVE. We have speedy trial problems and everything else 
putting special' burdensoll the courts. 

Judge Robb, do. you see any need fo.r doing it in all cases ~ 
Judge ROBE. No, I don't. The district courts have eno.ugh to. do. 

witllOut having to make special. detailed findings in evqry criminal 
case that comes up. 

In most cases, it is a questian 9f veracity between the defendant 
and somebody else. The reasons for the court's verdict or findin o' 
of guilt are perfectly o.bvious. I think the district judges would fecl 
that they had been handed just o.ilC more straw that broke the camel's 
·back if they had to. make findings in every case, althaugh I must con
fess it wouldn't be very difficult to .do in mOf~t cases. 

Mr. MANN. Mr. Gudged 
. Mr. GUDGER. I have just read what appears to. be the proposed 
amendment, but I do. not find anywll(~re that this rule 23(b) addi
tional amendment, or proposed amendment, pravides when this stipu
lation is to be entered. I would assume that the best and most appro
priate time would be before the jury is empaneled. 

Pro.fessor LAFAVE. Yes. 
l\fr. GUDGER. Otherwise, I would think we would be back to the stip

ulation as presently drawn in 23 (b) . 
Professo.r LAFAVE. In practice, I think that is what is going to 

happen. I would suggest that there is no.thing to. be gained by par
ticularizing that in tlie rule, because I can conceive of the possibility 
of someho.w the trial having barely commenced, at wInch point the 
stipulation is then entered. I see no Po.int in requiring that this stipu
latio.n must occur in advance of trial. 

,I 
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Mr. GUDGER. Mr. LaFave, the reason I brought the q1.1estion out was 
this. Sometimes, once a case gets in the course of trial, there are pres'" 
sures felt by the parties because some evidence is in. EXpe!lSeS have 
been incurred. The trial judge is pressing for a disposition of it after
a day or two has already been committed.. ,; 

It occurs t.o me that, ill the better practice, this waiver of constitu-; 
tional right-there are those who contend that a12-man jury is a 
constitutional right-should take place before empaneling. 

What is your personal thought abou.t it ~ 
Professor LAFAVE. My personal thought is that, to the extent there 

are the kinds of pressures to which yd,u refer, I suspect the pressures 
are greatest under the waiver situation which is presently in the rule; 
namely, the situation in which it is no'w apparent that a juror must be 
excused and there is no way the trial can continue unless the stipula
tion is entered. That is something thll,t is possible under the present 
rule. 

To the extent that the dynamics of the situation creates some pres
f'ure, it would seem to me the maximum pressure exists at that point. 
and not when the question is simply shall we stipulate to something 
that mayor may not happen in the future. Whlcit I am 5aying is that I 
don't see the situation that is added in lines 6 through \) as a situation 
hI which the pressures are any greater or likely as great as may exist in 
the situation that is already written into the rule. 

Mr. GUDGER. May I have one more question, Mr. Chairman ~ 
Mr. MANN. Surely. . 
Mr. GUDGER. Obviously, if a person is sick or has been unable to, 

attend court on the third day of that trial but it is anticipated that, 
maybe he can COme in on the fourth day, but maybe h~ cannot, the de
fendant is going to withhold stipulation at that point, isn't he ~ 

Professor LAFAVE. I'm not sure I understand the situation you are 
talking about. 

Mr. GUDGER. What I am saying is, if you have reached deep into the 
course of trial and no valid verdict is going to be forthcoming unless a 
stipulation is granted by the defendant, is he going to stipu1n.te ~ . 

Professor LAFAVE. I think that depends on how he senses the situa
tion. If he a;nd his counsel sense that they are ahead at this point and 
that they might be worse off on retrial, he might. I'm not sure he would. 
But the point is that that is not the case that comes under the new pro
vision. That is the {!ase that is in rule 23 (b) now; namely, where the 
problem has already arisen and a juror m1lst be excused, and the ques
tion is, shall there now be a stipulation ~ The new procedure is that the 
stipulation is made prior to the occasion wllere there is a lleed to (lxcnse 
a juror. 

What I was suggesting was that I would think the pressures to cave 
in are less in that situation than they are in the other situation, because 
all that is lost is the necessity to empanel alternate jurors thai you 
might otherwise not have empaneled, while the loss in the other case 
is the necessity for another trial. 

Mr. GUDGER. One further question, Mr. Ohairman. 
I have had.the experience repeatedly-I guess 25 or 30 times in my 

experience-of a juror 11aving to be excused for illness. One. time I 
tried a C!lse, a particularly unpleasant incest case, where three jurors 
failed to appear on the third day of the trial. 



98 

. What I am getting at is this: Do you think it would defeat the pur
pose of the amendment in any way to suggest language that would say 
that before the jury is empa~eled, and then pr.ovide, for it ~ 
~ Professor LAFAvE. Only ill the sense tha.t It woUldn't reach the case 
I mentioned earlier of an inadvertent failure to enter into the stipula
tioli. If the trial has barely started and everybody is in agreement that 
they ought to do this, but for example, they didn't put it in writing 
until that point, I don't see any point in saying that it can't be done. 

I guess I would be hard-pressed to' explain to somebody if the rule 
were written in that fashion why it is that you can stipulate at any 
time during the trial when the problem is upon you, but you can't ,., • 
stipulate except before trial when the problem is not yet upon you. 
I 'Would be hard-pressed to come up with some reasoning to explain 
that difference. ' 
,'.Mr. GUDGER. No further questions.' , 

Mr. MANN. My concern is that the type of pressure that would de
velop is the judicial pressure prior to trial. The judge is not going to 
want to start that case-it is going to be pretty important to him and 
hjs attitude toward the lawyers in the case that they stipulate so that 
the course of the trial won't be cut short by jury problems. But counsel 
might not feel it advantageous to stipulate at that time. T can see it 
developing as a matter of course, as a matter of lack of cooperation if 
they don't do it. 

Professor LA.F AVE. I would have to give the same answer I gave be
fore. And that is, to the extent that counsel would perceive this pres
sure, I would think the pressure is less under the new situation. If a 
judge is thinking to himself, "I sure hope they will stipulate," what 
he ia saying is, "I hope they stipulate so I don't have to spend the time 
empaneling an alternate or a couple of alternates." That is one thing. 
" It seems to me it is another thing where the trial has been going on 
for 6 days, and a juror has now dropped dead, and the question is 
raised, "Shall we have a stipUlation ~" Now the stakes are much;higher. 
So I would say again that I think the pressure is less under the new 
procedure thaJi it is under the existing procedure. ' 0 

Mr. MANN. I consider it a rather substantial right,for a defendant, 
for example, to have that decision to make when the 12 a,re going to 
reach a final verdict. That is just ~, problem I perceive with it. 

o ,I am a little confused by the punctuation of the l'uleas amended, ",' 
bUt there is no question that we arc not. giVing the judge any discretion 
to proceed without a stipulation. ' 
"Professor LAFAVE. That is correct: It 'requir~s both parties in writ-
ing to approve it, and the approval of the court. All of that is needed. ... 

I might add that it does not then permit the judge, once he has got 
the stipUlation in his pocket, to simply excuse Jurors for any reason. 
It. applies only when there is just cause for an excusal. 

:Thlr. ~:UNN. Are there any other questions~ 
Mr. GUDGER. One other question, Mr. Chairman . 

. I wO~lld point out tl~at the trial. judge befm:e the empan~lment 
of the JUl'Y ha~ the op~IOn o~ selectmg a secop.d or even a tlurd al
ternate. But wlth a stipulatIOn, such as we han suglYested, before 
the j:ury is empaneled, then he would not haT/e to purslfe that course, 
prOVIded counsel had agreed and the defel',dant had aOTeed to a re
turn of a jUl'y of 11 or even 10, although the trial judge presumably 
would not usually go to a situation of nine. . 
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Prof~ssor LAF A YE. That is correct. 
Mr. MANN. Thank you very much. 
May we move on~ 
Professor LAFAVE. Next is rule 24 dealing with peremptory chal

lenges, which is a controversial subject. As you mow, th~ rule 
presently provides 20 on each side in death penalty cases, 6 for the 
government and 10 for the defendants in a felony case--. 

Mr. MANN. We went into this pretty thoroughly yesterday, and 
we are !amiliar with it. If you will) please discuss your basic rationale 
for the amendment. 

Professor LAFAVE. I think basically there are three considerations 
that led to the aclQpticf,l nf the. rule. Nmnber one is that some saving 
or time a11d S0111E:'. s"ving of cost in the operation of the jury system 
will result I-rom thE' reduction of peremptories. Obviously, that stand
ing alone is not a sufficient reason. The judgment of the advisory 
committee was that in balancing that interest and the other intCl:ests 
that I will mention against the legitimate purpose of 'Peremptory 
challenges, which is to assure that each party has an impartial jury, 
reduction to the numbers suggested would be appropriate. 

Some States have that llumber or evell a lesser number. As is so 
often true when dealing with numbers, I guess there is no way I can 
prove statistically that ~the lesser numbel.'s are correct, any more than 
anyone can prove that the present numbers are correct. All I can 
say is that the collective experience of the advisory committee and 
the standing committee led to the conclusion that these numbers, 
12, 5 and 2, would usually suffice to serve the legitimate purposes of the 
peremptory challenge. . . 

The basic point I want to make is that the 1;u1e in its prElsent form 
and the rule as changed come at the problem from a slightly different 
point of vi€lw, and that is why I used the word "usually" a moment ago. 
The present rule has 'been interpreted to mean that ina single defend
ant case the judge does not have any authority to grant more peremp
tories than the rule provides. An important addition to the rule, tlie 
proposed amendment, is that the judge would have the power to give 
additional peremptories above and beyond that stated in the rule upon 
a showing of good cause. . . 

So in terms of the difference in approach, the present rule sets the 
highest number o~ per~mptory challengElS tllat might be needed under 
tHe most compellmg Circumstances with the unfortunate result that 

. the same number of challenges are availv,ble in every case, while the 
best cluLl.'acterization of the amendment is that it provides the number 
of challenges which we believe are sufficient in the great majority of 
cases, but then there is an OP1)ortunity for additional challenges where 
t?-ere are special circumstances, such as exb:eme publicity or something 
hkethat. 

Just to mention the other two considerations that were at play here: 
A second consideration was that to some extent the reduction in the 
number of p~rempt?ries adv~nces th~ cross-sectional policy expr~sse.d 
by ('ongr('ss J.n the ]ur.v electIon RerVlee act. The Supreme Conrt mdI
cated in S'wain v. Alaba7JU1,]. that peremptories can be used for pur
poses tlJ.at are normally thought irrelevant, and you can exclude people 
on the basis of race and religion. 

1380 U,S. 202 (1965). 
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The third reason I would point out is that ordinarily the number o£ 
peremptories available ought to be the same on both sides. 

Under the present rule, this principle o£ equality is adopted in two 
out o£ three situations. 

It provides £01' equality in the death penalty case and equality in the 
misdemeanor case, but not in the felony case. We can see no basis £01' 
that disparity, so we propose that both sides have the same number. 
This is the prevailing system at the State level and, o£ course, is the 
approach that the COn[l'e8S last took when it dealt with this particu
lar issue in enacting the District o£ Columbia Court Reorganizrution 
Act. 

Mr. ]\1A.NN. Thank you very much . 
.Any questions ~ 
Ms. HOLTZMAN. No questions. 
]\fr.]\f.A.NN.Mr.Hyde~ 
Mr. HYDE. No questions. 
Mr. J\f.A.NN. We went into this so thoroughly yesterday that I guess 

we just don't want to repeat our questions. 
Somewhat by way o£ half-comment and half-question about the 

cross-sectional policy to which you refer in the Jury Selection and 
Service Act o£ 1968, I am sure there would be unanimous agreement 
that the jury pauel should be selected rut random from a eross-sesction 
of the commlmity. 

But when it comes to the selection o£ the trial jury, does that crOS8-
sectional idea somewhat encroach upon a defendant's right to trial by 
an impartial jury~ A defendant can strike, as the court says in S10ain 
v. Alabama, somebody with blue eyes, or o£ a different color, or o£ a 
certain age or sex. . 

According to Mr. Jay Schulman yesterday, his statistics indicated 
that the Government is more guilty of striking on the basis of age, 
race or sex than the defendants are. 
H~ h.as the pe!,ception that young people or black people are liot fiS 

conVIctIOn-consCIOUS as other groups. . 
Professor LAFAVE. Did he suggest that defense counsel were not 

doing the precise opposite or did he speak to that ~ 
Mr. ]\f.A.NN. He related the whole problem of the pro-al1ticonviction 

attitude of jurors these days. 
In any event, it disturbs me philosophically that we have to react to 

this extent with reference to a trial jury. 
Professor LAFAVE. All I can say in response to that, Mr. Chairman, 

is that certainly I would not propose cross-sectionality with a venge
ance, whereby we abolish peremptory challenges. I think the matter is 
one of striking a fair balance between several objectives, and it seems to 
me one legitimate objectives is the cross-section objective. 

Another objective is that there should be some opportunity for the 
parties to exclude jurors they think are biased eyen if they cannot es
tablish their bias. What we are trying to do is fai1'ly accommodate 
those two interests and the other interests inyolved. 

MI'. MANN. Does anyone else have any questions ~ 
All right, you may tell us briefly what the next rule does, and then 

stop there. 
Rule 40.1. "'iiV e haven't had any testimony about it up to this point. 

" . : 

.... 
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Professor LAFAVE. Basically, tIle rule does three things. No.1, in 
subdivision ( a) it requires that the removal petition be filed not later 
thail 10 days after arraignment in the State court with the proviso 
that for good cause shown it can be filed later. That is a change from 
existing law that says that the petition can be filed at any time before 
the State trial commences. 

The second change appears in subdivision (b) and it requires that 
all exist5ng grounds be statecl in one petition for removal. A second 
petition can then be filed only for grounds not previously existing or 
as otherwise permitted upon a showing of good cause. 

The third aspect of new rule 40.1 is that the mere filing of a peti
tion does not prevent the State court from proceeeling further, except 
that a judgment of conviction cannot be entered. That would be a 
change from existing law, because under existing law, as soon as the 
petition is filed and the State authorities receive notification of that, 
the State proceedings must stop immectiately at that point. 

Basically, the effort here is to respone1 to what has been a very seri
ous problem, at least in many parts of the country. It has popped up in 
certain localities. I recall some members of the advisory committee 
said they never had this problem and some other judges said they 
had been deluged with removal petitions. 

The problem is that since you C2.n go in on the eve of trial and file 
a petition, it is a very easy device for stalling the State court 
proceedings. 

Mr. MANN. It is devastating. You can prepare an elaborate State 
case of some sort and Monday morning when you are ready to go to 
trial, you face a Federal removal petition. 

If the subcommittee will excuse me, my concern at the moment is 
"10 days after arraignment." First, we have to worry about the defini
tion of arraignment, which is different around the country. Ten days is 
not mUGh time in which to reach a decision and prepare the necessary 
documents, especially when it is typi;c::al for it to be several months 
before the case comes up. 

I don't know what we can put in, in its place. We can put a certain 
timeb~fore trial, but date of trial is not always that certain either. 

What difference would it make if we made it 30 days ~ 
Professor LAFAVE. It seems to me you neeel a time that gives you 

SOThe C!lanCe of resolving the matter without delaying the triaL How 
best we express that, I don't lmow. There may be a problem with 
the t,el'l~. "arraignment." Apparently someone raised thiLt question. 
yesterday. . . 

I understand that in some States the word :'arraig1.).IDent" may be 
usec1 for different purposes. 

Some States have more than one arraignment. There wlll be an 
arraignment on the warrant, which is really the .first appearancebe
fore a judicial officer, and there is another arraignment later. I don't 
know if there is any word that captures better than the word arraign
ment the kind of situation we are talking about. Perhaps something in 
the history indicating that we are talkirig about the point at which the 
plea is entered, would be use£ul. 

When I hear the word "arraignment," that is what I think is usuany 
intended. . 

Mr. MANN. Ms. Holtzman ~ 
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Ms. HOLTZliIAN. I have a number of questions about this rule, not the 
least of which is the propriety of changing a statute by rule; indeed, 
I question the constitutionality of that. 

Professor LAFAVE. The Enabling Act contemplates that happening, 
because it says that if there is any statute inconsistent. with the rule 
adopted by the Congress, the rule shall prevail over the statute. 

I am not quite sure what the constitutional issue is. 
Ms. HOLTZMAN. I am not sure whether the Congress can delegate to 

an advisory committee the power to change statutory language. 
In addition, I have grave questions as to whether, in fact, the Rules 

Enabling Act allows for such changes. 
In the third place, even if it were both constitutional and permis&ible 

from a statutory point of view for the Supreme Court to do what 
it has done, I question the wisdom of proceeding in this respect. 

Let me go to the issue of what prompted this rule change. 
Did the advisory committee do any analysis of the removal petitions 

that have been filed, the numbers which were objectil"e, the numbers 
which were frivolous ~ Did the advisory committee conduct ;1 study ~ 

Professor LAFAVE. In terms of a statistical, empirical research, the 
answer is no, we did not. We relied primarily upon the experience of 
members of the committee. 

Ms. Hor"TZ1IfAN. The removal statute perhaps is not the most beauti
fully drafted statute, but it concerns something of extreme impor
tance; n~ely, persons who are being prosecuted in a circmnstance 
where they cannot vindicate their civil rights. 

It seems to me that the purpose of the removal statute is to provide 
a Federal cour!; forum to those who could not in State court vindicate 
.certain civil rights. . 

Wouldn't we be well advieed, if we are going to radically amend the 
rule to protect the people in such circumstances, to have done so after 
.analysis of tIle actual number of petitions filed, granted and rejected, 
rather than the experience of a few persons. 

Professor LAFAVE. It is very difficult to respond to that. I suppose 
one could make that objection to anything, "Couldn't you do more~" 
And I would say yes, it would be possible, I suppose, to do an em.-
pirical study to support that, and we did not do that. . 

Ms. HOLTZMAN. Especially since the removal statute seems to reflect 
a serious and legitimate concern, about providing a Federal forum in 
certain cases where rights were jeopardized. . 

It would seem to me that it would have been wise to have proposed 
a change only if there were serious and well-documented evidence that 
there was need for such a change. 

Mr. MANN. Mr. Gudged 
Mr. GUDGER. Have there been any significant number of cases in

terpreting the existing statute, 28 U:S.C. 1443 ~ 
Profl'ssor IJAFAVFJ. There have been very significant cases decic1l'd 

by the United States Supreme Court and to which reference is made 
in my prepared statement. 

They are significant because they point out how limited the op
porhmities for removal under this particular section aro. 

The teaching of thef'e ~ases, G1'eenwood Y. Pearock,l for exampJe, 

1384 U.s. 808 (l(HI6). 

. 
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is that you e.annot obtain removal simply because your civil rigp,ts 
have been denied, because the charges are false, or because the ~le-
fendant will be unable to obtain a fair trial l 

The removal is permitted Dnly when the prosecution is for conduct 
which is a federally protected right. 

In the Georgia \T. Rcwhel case/ the prosecution was for trespass. 
The e.ourt has said it is only that kind of situation that is coverec1,by 
the statute. , 

Mr. GUDGER. So we are dealing with a very narrow area, are we npM 
The fact that there may be a racial problem involved by way of 

defense is to be protected in the State courts and not by the inter-
vention of removal proceeding under this statute. 

Professor LAFAVE. That is correct. 
Mr. GUDGER. Isn't that a substrmtially correct statement of the law ~ 
Professor LAFAVE. The problem as' it was related to us by tho$e 

judges who said they were being deluged by removal petitions was 
that the chances of a case really fitting the Georgia v. Rcwhel defurltion 
are very slight, given that is the narrow way in which the Supreme 
Court has interp:;:eted the statute. 

The chances of It case arising that fits that description are few. 
The difficulty is that it is not too hard to put together a petition that 
appears to present that kind of problem, and therefore there has 
been a need for hearings and, of course, the matter can be appealed 
if there is a remand to the State court. 'There has been very sub
stantial abuse of the removal Rrocess in some pll1l'ts of the country. 

Mr. GUDGER. Does the new rule contemplate that you must exercise 
the l:ight within 10 days of arraignment, State court arraignment, juSt 
as you would have to assert a·right ordinarily within· 10 days, of 
Federal· court arraignment· if .yOl.lt,WGre striking at any of YQ1'lf 
criminal pretrial motions in the Fed~ial court ~ .";,. 

Professor LAFAVE. That is correct. . : ' 
As I indicated in. the statement I submitted, we. think that the ret 

quirement that ol'dinarily-and the.rei$ the good cause exc('ptio~-the 
requirement that ordinarily this be done not bter than 10. days after 
arraignment ~s sound. It is another expreSSi(;lU of the general policy 
that appears III Federal Rule 12, as amended Just recently by the Cpu
gress, and is consistent with the better State procedure that has,cle
veloped in recent years of having matters that can be determined' in 
advlJ,nce of trial fairly raised ill advance of trial in order to get theJ;U 
determined so the trial is not delayed. 

Mr. GUDGER. I have no :further questions. 
Mr.l\£ANN. All right. 
We can move 011. 

Professor LAFAVE. The final matter we would like to bring hefore 
the subcommittee is rule 41, subdivision c, which would authorize what 
is commonly l'eferred to as the telephonic····.drch warrant. 

To describe the process very briefly, the a.pplic!lnt may be only a 
FederRlla.w enforcement officer 01' an attorney for the Govel'11tnent. 

The magistrate must be a Federal magistrate . 
. :M:l: MANN. ,Ve went into this rather thorough1y, ancl I will can for 

questions. . 

1384 U'.S. 780 (1900). 
$ 
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JV1s. Holtzman ~ 
Ms. HOLTZ1KAN. I have no questions, Mr. Ohairman. 
Mr. MANN. Mr. Gudged 
Mr. GUDGER. No quostions. . , ' 
Mr. JYIANN. As I say, we had a pret~y thorough chScu?slon of ~t yes

te;l'day. I illlderstand the rationale ?f It and the. CGl1Ve~lenCe of It .. 
, Our concern was about the v.arIOUS mechalllcs of It and, perJury 
problems with reference to it. 

Mr. Smietanka, do you have any questions ~ 
Mr. SJlImTANKA. N {) question~. . . 
Mr. ROBB. Mr. Ohairman, mIght I add a footnote to the chscusslOn 

of this rule ~ 
Mr. JYIANN. Yon certainly may. 
Judge ROBB. The advisory committee's note cites the case of United 

St.ate8 v. J ohn8on, decided by our circuit on .Tune 16, 1975. That was 11 

panel opinion. It was subsequently overruled by the court en banco 
The case is quite pertinent to this subject. The facts· were that the 

'police received a tip sometime after 1 o'clock in the morning that if 
they looked through an uncurtained lighted basement window in a 
house in northwest 'Washington, they woulcl see a group of men pack
aging and cutting narcotics . 
.. They went and looked and, sure enough, there were the men. They 
called the assistant U.S. attorney to see about getting a search warrant. 
He told them it would take at least 11h or 2 hours to get the warrant. 

Of course, by that time, the narcotics and the men woulcl have been 
gone. Therefore, they went in and made the arrests and recovered 
about $85,000 worth of nal'cotics and got four or five defendants. 
. At the trial, the narcotics were introduced. It was contended that 
the police should have got a search warrant. Our court en bane held, 
with one dissent, that they were justified in entering without a warrant. 
But the court suggested very strongly and the court was of the opinion 
that this telephonic warrant application system ought to be instituted . 
.. . That case is United States v. J olllnson, No. 73-2221. 

I have a copy of this opinion here if the committee would like to 
have it. 

o Mr. MANN. Yes, sir. 
Thank you very much. 
The reason for the disappearance of members here is that we have 

,8 minutes left to get to the' floor to vote. We don't like to miss votes, 
but we did want to conclude your testimony if possible, and lam sorry 
we have to go to the floor. 

"V-e appreciate very much your being here. You have been very he]p
ful. Your written statement will be very helpful to us as we proceed. 
. If we run into questions on which we need additional help, we will 
feel free to call upon you. 

Thank you very much. 
The subcommittee will stand in recess for about 12 minutes. 
Judge ROBB. We greatly appreciate it, Mr. Ohairman. 

.... 
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STATE1lEN'f OF WAYNE R, LAFAVE, REPORTER, AnVISORY C01UUTTIl;E ON CRUUNAL 
RULES 

Mr. Chairman and m~mb~rs of th~ Committ~~: I apll,J:eriate this oPPol-tunity 
to present for your- consideration some comments on the Ill:opOI:ied amendments 
to the Federal Rules of Criminal Procedure. Befort' the committee at this tilM 
are proposed amendments to existing rules 6, 23, 24 and 41, and a proposed new 
rule 40.1. 

The purpose of this statement is to present a brief summary of the major fea
tures of these tules and the considerations which underlie them. As you know, 
the rules are accompanied by Advisory Committes notes which give an indication 
of the reasons for the various provisions. I shall not repeat those detailed com~ 
ments here, but will attempt to answer any questions the committee may have 
with respect to any of the proposed amendments. 

Before turning to the proposed amendments, it may be in order to note briefly 
the process by which they were adopted. These proposals were initially developed 
at meetings of the Advisory Committee on Criminal Rules in 1972. In January 
11)73, the Committee on Rules of Practice and Procedure of the Judicial Oonfer'
ence authorized their circulation, together With other proposals which have here
tofore been acted upon by the Congress, to bench ancl bur for comment. A total of 
5,000 copies of that preliminary draft were printed and cirCUlated. In addition, 
that draft was reprinted in the Federal Supplement, the Federal Reporter, and 
the Supreme Court Reporter advance sheets in June 11)73, which reach virtually 
all lawyers interested in federal criminal practice. In each instance, the cover 
of the Reporter drew attention to such publication, and a cover letter to bench 
and bar sOlicited comments and suggests not later than February 1, 1974. As a, 
consequence, the Advisory Committee received numerous comments from jlldges, 
inliividual pl'aCtitioners, and various organizations of lawyers. These commentil 
were given close attention by the A!lvisory Committee at meetings held in 1974 
and 1975, resulting in revision of some of the amendments presently before the 
Congress. The amendments in their present form were approved by the Judicial 
Conference in September 1975 for transmittal to the Supreme Court, and were 
submitted to the Congress by the Court on April 26, 1976. Pursuant to Public 
Law 94-349, signed into law on July 8,1976 the effective date of the amendments 
110W before the Committee was changed to August 1, 1977, or until and to the ex
tent appro'Ced by Act of Congress, whichever is earlier. 

Rule B.-The Grand Jury 

Two amendments are proposed to subdivision (e) of Rule 6, whicl1 deals with 
the grand jury. The Second of these,appearing at lines 25 through 29, is merely 
a clarifying amendment. It substitutes '''federal magistrate" for "court" in stat
ing who may. direct that an indictment be l,ept s2cret, which corresponds to the 
change in subdivision (f) already adopted by the Congress, namely, that an. bi· 
dictment may be returned to a. federal magistrate. It also substitutes the phrase 
"been released pending trial" for "given bail"so as to conform to the Bail Reform 
Act of 1966. . 

The other amendment to Rule- 6(e) elaborates the existing provision pel'". 
mUting disclosure of matters 1}ccurring before tl)e grand jury to attorneys for the 
government for use in the performance 'of their duties. A sentence was added 
stating: "For purposes of this subdivision, 'uttorneysfor the government' in
cludes snch other government personnel as are l1I~cessary tQ llssist the attorne:l'S 
for the government in the Jlerformance of their duties." 

The added sentence is intended to make it clear that Rule 6Ce) does not forbid 
U.S. attorneys to make 11se of other government personnel, such as employees 
of administrative agencies antI gov(>rnment departments, when such outside ex~ 
pertise is necessary. This is not infrequently the case when the matter under 
investigation by the grilnd jury is complex in. nature. Experience bas shown that 
ill certain types of grand jury investigations it is absolutely necessary for govern
ment attorneys to rely UP0ll. investigative personnel of other agenmes. Sometimes 
tIle lleed is for supportive investigation by nn FBI agent, sometimes for analysis 
of subpoenaed bool~s and records by IRS oc:SEC personnel, llnel sometimes for 
evaluntion of exemplars and other id(>Il~~<:!I)tlon material by Postal Service Or 
Secret Service agents. '<':,~:' 
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It is important to note that the proposed new sentence fairly stat.es an existi~lg 
practice which hus been consistently u,pheld by the courts. The AdVISOry CommIt
tee Note observes thut though the "case law is limited, the trend seems to be in 
the direction of allowing disclosure to government personnel who assist attorneys 
for the government in situations where their eJ.-pertise is required:' Since thoRe 
wordt! were written, sevel'al other dechliolls have been repartee 1 in which such a 
proceclure has been approved. See R07JC1·t lIawth01'l!C, Inc. v. Director of I1ltr.rnaZ 
BevC'l/lte, 40r; F. Supp. 10()8 (E.D. Pa. 1976), and the numerous decisions cited 
therein at 1122 11.41 . 
. I must emphasize that the proposeu amenclment to Rule 6 (e) only contemplates 

the use of graml jury information by these other personnel to the extent "neces
sary to aSsist the attorneys for the govl:'rnment in the performance of thl:'ir 
duties." That is, the:;;e mattN's may be disclosed only for Imrposl:'s relating to the 
grand jury irlYestigutioll and the cluties of the U.S. Attorney in connection there
witll. The amendment does not authorize disclosure to other agencies of govern
ment for m,e lIy those agencies. It leaves unchanged that part of Hule 6(e) which 
permits a court to direct disclosure only ",preliminary to or in connection with a 
juclicial proceeding or _when permitted by the court at the re(luest of the defE'ndallt 
upon a showing that grounds may exist for a motion to dismiRs the indictment." 
See "In re Grand Jury Proceeding," 309 J!'. 2d 440 (3d Oil'. 1(62) (FTC investiga
tion not a "jmUcialllroCeeding") . 

Rule 2B.-Trial by Jury or by the Court 

Two amendments are also proposed with respect to Rule 23, dealing with trial 
by jury or by the court. The first of these is to subllivision (b), which in its 
pxesent form authorizes the parties, upon approval of the court. to stipulate in 
writing that the jury shall consist of any number less than 12. This provision is 
yery useful if, for example, one of the jurors should become ill during the trial 
.and there are no alternate jurors. -

It is common pl'actice, however, for this -stipulation to occur at the outf;et of 
the trial rather than at the time that a juror becomes inCalJacitated. That is, the 
parties stipulate at the uutset that in the- event it later becomes necessary to 
('xcuse (Ille or two jurors, thl:' case may proceed nonetheless. It is particularly 
llelpful to have the matter reRolved at that time, for tile presence or absence of 
such a stilmlatioll will provide a basis UpOll which the court can determme 
whether the time amI ('Xvense of empanelUng altel'l1ate jurors under Rule 24(c) 
is warranted. 

Although this common practice would aPIlear to be authorized by Rule 23 (b) 
in its present form, on occasion the question has been l'aised as to whether a pre
trial stipulation would lie effective absent a reaffirmation of it at the time a juror 
is-excused. The language added to Rule 23(b) is intended to make it clear that 
the present IPractice is not contrary to the rule. 

The second amendment to Rule 23 has to do with the m'alting of special 
findings in a case tried ,vithout a jury under subdivision (c). The change makes 
-clear thl!< deadline for malting a request for findings and provides that the 
findings may be {)ral. '.rhere it:! no renson why oral findings will not suffice, as 
they become a part of the record and thus are l1-yailable upon appellate review. 
In its present form, Rule 23 requires a request for special findings but does not 
indicate at what time the request must be mac1e. Because the Rule refers to 
the makin~ of such findings upon reqllest "in addition" to the general finding, 
it might be interpr"lted as requiring the request before the general finding, 
as is generally the practice, but it was concluded that the Rule ShOUld be clari
fied in this respect. It is by no means inappropriate to require that the request 
be made within. that time, for it ensures that the judge will be able to elaborate 
his findings at a time when the evidence and other relevant facts are subject 
to easy recall. 

Rule 24.-Trial Jurors 

Rule 24(b), in its present form, allQcates peremptory challenges in the fol
lowing way: 20 to each side if the offense charged is ptmishable by c1eath; 6 
~or the government and 10 for the defendant {)r defendants if the offense charged 
IS some other felony; and 3 for each side if the offense charged is a misdelll0anOl". 
The proposed amendment provides for 12 for each side in capital cases 5 fOl" 
each side in felony cases, and 2 for each side in misdemeanor cases. That is, 
the amendment generally reduces the number of peremptories available and 

,..- . 
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also eliminates the discrepancy in the pI'esent rule concerning the number 
Rvailable to each side. The amendment would retain the Ilresent provision to the 
effect that additional challenges may be granted when there are multiple de
fendants, and would add a provision that for good cause shown additional 
challenges may be allowed in other cases. Finally, the amendment sets a time, 
1 week prior to the scheduled trial date or such other time as is provided by 
local rule, to seek such relief. 

The proposed changes in the munber of peremptory challenges available are 
'ased upon a :uumber of considerations. For one thing, reduction in the number 
I)f. peremptories permitted as a matter of course will reduce the time consumed 
iil selecting jurors and the costs of operating che jury l>ystem. The proposed 
numbers, it is believed, accommodate that interest, which has taken oneyen 
greater importance as 'a result of the Speedy Trial Act, with the purpose of the 
peremptory challellge: to aid each party in obtaining a fail' and impartial jnry. 
ThOUgh many states permit the number of peremptories provided for in present. 
Rule 24, several permit fewer-the number provided in the proposed amend
ment 01' even less. See ABA Standards Relating to Trial by Jury 72 (ApprOyed 
Draft, 1968). 

For many years, objective observers of the American criminal justice system 
have criticized the number of peremptories generally iwailuble as excessive. 
See sources cited in Orfield, Criminal Procedure from Arrest to Appeal 4Q6 
(1947). There is, of COurse, nothing inherent in the numbers 12, 5 and 2 whicn 
make them the proper numbers for peremptories in capital, felony and misde
meanor cases, respectively. It is impossible to "prove" in some statistical way 
that these are the correct numbers, just as it cannot be proved that the numbers 
presently allowed are correct 01' thaI; a jury should consist of 12 people. The 
collective experience of the members of the Advisory Committee has led to the 
conSidered judgment that the proposed numbers will usually suffice to fulfill 
the legitimate purpose of peremptory challenges: excusal of prospective jurors 
for suspected but unprovable bias. I stresS "usually," for an important feature 
of the amendment is that the court is specifically empowered togl'ant adc1,i,tionlll 
challenger; upon a showing of good cause. By contrast, the present rule has been 
interprl'tM as not permitting the granting of additional.chaUenges in a single d.e
femlant case. Estes v. United, States, 3S5 F.2d 609 (5th Cir. 19(4). Thus, it may 
be saill that the present rule sets the highest number of peremptories which 
might lIe needed under the lllost compelling circumstances, with the unfortuuate 
effect that the same number is inevitably available in all cases, while the rule as 
amende(lsets a lesser number which ought to suffiCe in the overwhelming 
majority of cases, with an opportunity for llddttional challenges ill special 
circumstances. 

A second consideration underlying the proposed amendment of Rule 24(b) is 
the cross-sectional policy. In ilie Jury Selection and Service Act of 1968, the Con
greSS declared as the express policy of the United States that all litigants "shall 
have the right to grand and petit juries selected at random from a fair cross 
Eection of the community in the aistrict or division wherein the court convenes." 
18 U.S.C. § 1861. Allowing an· excessive llUlllber of peremptol'ies runs counteI'to 
that policy, for, as the Supreme C01ll't noted in S~()wi'l1 v. Alabama, S80 U.$. 202 
(1965), peremptol'ies llIay be used "on grounds 110rmally thought irrelevant to 
legal Ill'OCeedings or offiCial action, namely, the race, religion, nationality, occu
pation or affiliation of people summoned for jury duty." 

Fmully, the proposed amendment of Rule 24(b) reflects the view that tl)e 
prosecution and the defense sho1,lld normally be granted all equal number 'Of pe
remptorychallenges. This prinCiple of equality, of course, is reflected i~ the pres
ent :rule as to capital and misdemeanor cases, but curiously is not tlw case "'hen 
the charge is a felony. The Advisory Committee pel'ceived- no justification for 
this disparity. As the Supreme Com·t said in Swain v. Alaba'nUt, 380 U.S. 202 
(1965), in spealdng of peremptory challenges, "the system should guarantee 'not 
only freedom from any bias against the accused, but also from UllY pl'ejUtlice 
against IIi/oJ prosecution. Between him and the state the scales are to be evenly 
held.' "Most states give the prosecution a llumber of peremptory challenge,; 
equal to those granted the defendant. ABA. Standards Relating to trial by .Tut'Y 
75 (Approved Draft, 1(68). Moreover, when the Congress last dealt with this 
issue in enacting the District of Columbia Court Reorganization Act of 1070, 
it conclude(l, in aclopting D,C. Coele § 23-105, that both the prosecution and tIle 
defense should have exactly the same number of challenges. 
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Rule 40.1.. ._ 'noval from State Court 

Proposed new Rule 40.1 would establish procedures relating to the removal to 
federal court of a state criminal prosecution. Subdivision la) requires that a 
removal IJetition be filed not later than 10 days after arraignment in state court, 
except that a later filing may be alloweel upon a showing of good cause. Subdi
"ision (b) requires that all then existing groumls be stated in one petition for 
removal; a second petition may be filed upon grounds not previouSly existing or 
as permitted upon a showing of good cause .. ~ubdivision (c) provides that the 
filing of a petition does not prevent the state court from proceeding fUrther, 
(>};ccJ)t HlUt a judgment of conviction may not 'be entered nnless the petition i:; 
first denied. If t1re pp.tition is granted, then the state proceedings must cease. 

Removal is provided for in 28 U.S.C. § 1443. It states, in the part here relevant, 
that any "criminal prosecutions, commenced in It State court may be removed by 
the defendant to the district court of the Unitecl States for the district and clivi
sion embracing the place wherein it is pending: (1) .Ag,inst any person who is 
dem.ed oc cannot enforce in the courts of such State a right under any law pro
viding for the equal civil rights of citizens of the United States, or of all perRons 
within the jurisdiction thereof." 

The Supreme Court has given this language a narrow inLerpretation. In 
aity of Greenwoo{t y. Peu,cocl;" 384 U.S. 808 (1966), the Oourt held that it is not 
enough to show that civil rights have been denied in 'll(lvancf' of trial, that the 
charges are false, {Jr that defendant is unable to obtain a fair trial. Rather, it 
must be shown that the state prosecution is directed at conduct by the defendant 
which is specifically protected by a federal law dealing with equal civil rights. 
IllustratiYe is the companion case of Georuia v. llaohel, 384 780 (1966). There 
the defendants were asked to leave a restaurant solely for racial reasons ancl 
then were charged with trespass because of their refusal. The Court conclncled 
removal was proper, as the Civil Rights Act of 1964 conferred a right to equal 
enjoyment of the facilities of any 11lace of public accommodation. 

1.'he purpose of the proposed rule is to facilitate the orderly and prompt 
clisposition of a removal petition. Despite the very J,imited circumstances i.n 
which removal is actually warranted under the PeaMclG test, experience has 
shown that the removal process can be and often is utilized to cause serious 
and unjustifiecl delay in state criminal proceedings. The potential fOr abuse 
of the existing procedures is detailed in the law review article cited in the .Ad
visory Committee Note; as concluded in that article, such techniques as last
minute petitions on the eye of the state trial am1 the filing of repeated petitions 
and the appeal of a remand orclers may seriously jeopardize the state interest 
in the prompt and fair enforcement of its criminal laws. This article notes, for 
example, that in one case U[b]y utilizing the removal procedure to its full 
extent, the defendants were able to avoid trial for approximately five years." 

Presently, a removal petition may be filed at any time prior to trial, and such 
filing requires a stay of the state proceeding. This state of the law, it has been 
notl:'cl, can "afford a meallS fOr haraSSment of state judges and prosecutors and 
trial delay," New Y01'lG v. H01'cliclG, 424 F.2d 697 l2d Cir. 1970), as there is 
nothing to prevent a state criminal defendant from withholding his petition 
until the eye of trial. Subdivision (a) of the proposed rule ,deals with this 
problem by requiring that the 'petition ordinarily be filed not later than 10 
days after the state court arraignment. This requirement is consistent with the 
general policy tIl a t pretrial objections should be raised and resolved in a timely 
fashion so that the trial of criminal cases is not unduly delayed. This policy 
is reflected in rule 12 of the federal criminal rules. including amendments re
cently approved by the Congress, and in the general trend of state criminal pro
ce<lure reform, as noted and recommended in .ABA. Standards Relating to Dis
coyery and Procedure Before 'I'J'Ial (A.l?proyed Draft, 1970). 

It has been said that the j)'urpose underlying the present law on the timing 
of the petition "was to deal with cases where the trial followed swiftly after 
the charge." New YOI'lc Y. IIo1'eliclc, supra. Doubtless this is true, but it must be 
emllhasized that subdivision (a) serves this purpose better. Subdivision (a) 
allows the petition 10 days after arraignment :md even later for good cause 
8hown, and thus ensures that the oppori1.mity for petition may not be cut off 
by the state rushing the defenclant to trial. Except in extraordinary circum
stances, which may lle dealt with under the goocl cause provision, 10 days 
follo\\ing arraignment provides ample time for the filing of any meritorious 
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petition. Given the limited crime-is-a-right basis of Peacoclc, there is no reason 
why counsel cannot file the petition well within this time . 

.A.R for subdivision (b), it is by no menns unfair to ;require that all grounds 
be set out in the petition and to permit a later petition only on grounds not pre
",'iously existing or upon a showing of good cause. Given the limited grounds for 
removal, there is no reason why they cannot ordinarily be asserted in one peti
tion. Subdivision (b) alleviates the p,roblem of continual disruption of state court 
proceedings by successive petitions for removal. 

Finally, subdivision (c) provides that, peneling a decision by the federal district 
court on the petition for removal, the state may continue its proceedings short 
of. Entering a judgment of conviction. This provision is intended to discourage the 
filing of frivolous petitions when the only purpose is to cause delay and to di.3-
rupt the state proceeding. This is a desirable change from existing law, where
under the state court loses all jurisdiction to proceed immediately upon the filing 
of the petition. This automatic stay procedure has led to abuse of the removal 
process. 

RuZe .q1.-Search and Seizure 

The addition to subdivision (c) of Rule 41 authorizes the issuance of a search 
warrant upon oral testimony. In trief, the procedure which would be authorizecl 
uncler the proposed amendment is as follows: The applicant, which must be 
either a federal law enforcement officer .or an attorney for the government, must 
first persuade the magistrate that the circumstances of time and place make it 
reasonable to proceed in this way, as where delay in obtaining the warrant might 
,result in destruction or disappearance of the evidence to be seized. The applicant 
must then .orally state and swear to facts which satisfy the probable ca.use re
quirement. This statement must be recorded at that time. This may be accom
plished by use of a mechanical recording devLe, by use of a court reporter, or 
by the magistrah. making a verbatIm contemporaneous writing. The statement 
will thus be available in the event of a later challenge to the search warrant 
After transcription, this statement must be certifieel by the federal magistrate 
und filed with the court. The applicant ,vill then read the contents of the war
rant to the magistrate so as to ensure that the magistrate will know that the 
Fourth Amendment particularity requirements are met. The rule explicitly rec
ognizes that the magistrate may direct that changes be made in the warrant. 
If the magistrate approves, he authorizes the applicant to sign the magistrate's 
name to the duplicate warrant, and the magistrate then caUses a written copy of 
the approved warrant to be made. He also enters the exact time of issuance on the 
face of the warrant. Dpon return of the war.r!lnt, the magistrate is to require the 
applicant to sib'11 a transcribed copy of the sworn oral statement. 

The purpose of the amendment is to encourage resort to the search warrant 
process when the circumstances are such that it appear,s the traditional writ
ten-affidavit process might well result in the loss of critical evidence. If, as the 
Supreme Court has so often stated, it is elesirable that law enforcement agents 
"secure and use search warrants whenever reasonably practicable," OhimeZ Y. 
OaZijornia, 395 U.S. 752 (1969), then it is certainly appropriate to make use of 
modern technology in order to broaden the .range of circumstances in which. the 
warrant process is practicable. The oral search warrant procedure has been 
stongly recommended by the NatiOnal Adviso.ty Commission on Criminal Justice 
Standards and Goals, is currently authorizecl by law in at least two states, and 
is under consideration in .other jurisdictions. Experience with the procedure has 
been most favorable. In California, fo.l' example, there has been a dramatic 
increase in police utilization of. the warrant'llrocess following enactment of a 
comparable prOvision. "' 

The oral search warrant llrocess meets all of the requirements of the Fourth 
Amendment. The benefits of the process far outweigh its disadvantages. One 
purported disadvantage is that demeanor evidence, from a face-to-face con· 
frontation between the applicant and' magistrate, is lacking. But in light of the 
clearly established Fourth Ammdment doctrine that law enforcement officers, as 
compared to informants and the lil{e. may be presumed to be credible for pur
Doses of the probable cause determination, this is not a substantial problem. The 
other possible disadvantage is. that the magistrate, at the time he decides to issue 
the warrant, does not have the facts before him in w.riting. While it is true that 
he thus cannot read and re-read the allegations while pondering the probable 
cause issue, he of course can make such additional inquiries as may seem ap
propriate--either a restatement of the allegations or an elaboration of them. 

S~274-77--S 
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Indeed, it may well be that a magistrate is more likely to ask for some elabora
tion in response to an. oral statement than when he is simply confronted with a 
completed written statement in tIle form of the traelitional affidavit. 

From either a law enforcement or civil liberties perspective, the advantages of 
the procedure provided for in the proposed amendment to Rule 41(c) are sub
stantial. Not infrequently, federal law enforcement officers are confronted with 
situations in Wllich there are serions doubts whether, if the officer travels to a 
magistrate amI obtains a waITant by traditional means and then returns to the 
-"cene of the investigation, the evidence will still be where it is presently believecl 
to be. It is neither desirable nor to be anticipated that the officer will $impl~T 
abanc10n the investigation in such circumstances. But in the absence of the oral 
search warrant device, the officer is likely to engage in other practices which, at 
least on occasion, may threaten to a greater extent those values pl·otected llY the 
Fourth Amemlnient. 

One possibility is that the officer will simply proceed to make the search with
(lut a warrant in the hope that he will later be aule to convince the court tIlat 
he was justifieel in doing so because if "exigent circumstances." While there is a 
fair amount of authority, particularly of recent vintage, that eyen a dwelling 
lllay be searched without a warrant if the circumstances are truly "exigent," 
there is considerable dispute as to precisely what it takes to meet that test. Thus, 
from either It law enforcement or civil liberties point of view, that is not a pur
ticularly attractive alternative. Another possibility is that the officer will take 
"protective custody" of the premises to be searched, that is, enter and monitor the 
moyements of the occupants, while another officer makes the trip to the magis
trate for a warrant. But the extent to which ·this alternative lllay be employeel 
consistent with the Fourth Amendment is uncertain at best. Finally; the officer 
on the S<'ene might phone in his fa<!ts to some other officer who is near the magis
trate, "f'e'j will then serve as the ,.ffiant. While this is permissible under the 
Fourth Amendment, it is by no means a desirable practice, for it deprives the 
magistrate of the opportunity to examine that officer who is ill the best position 
to answer any questione he may have relating to such issues as probable cause, 
what prace is to be searched, and what items lllay be searched for and seized. 

Mr. MANN. The subcommittee will come to order and resume its 
hearing on the pending amendments to the Federal Rules of Criminal 
Procedure. vVe ha.ve received a. request to cover the remainder of this 
hearing, in whole or in part, by means of photogra.phy. The subcom
mittee will grant this request unless there is objection. 

Hearing none, it is so ordered. 
Om'next witness is David Epstein of 'V"ashingtol1. D.O., who will 

testify on behalf of the American Bar Association. Mr. Epstein is a 
partner in the law firm of Berry, Epstein & Sandstrom and has served 
as an adjunct professor of law at the Georgetown University Law 
Center. 

,Ye are pleased to welcome you toc1ay. The prepared statement you 
have submitted will, 'without objection, be made a part of the record 
and you may proceed as you wish. 

TESTIMONY OF DAVID EPSTEIN, CRIMINAL JUSTICE SECl'ION, 
AMERICAN BAR ASSOCIATION 

:Mr. EpSTEIN. Thank you. 
I am David Epstein, 'anc1 I appea.r toda.y as the designated represent

a.tiye of the .A.ml.'rican Bar Association to present its views on the 
proposed :.unl.'ndments to the Fec1eral Rules of Criminal Procedm:e. 
Criminn.l justice sl.'ction Chairman Alan Y. Cole looked forward to 
presenting the ABA's views to this subcommittee; unfortunately, he is 
seriously ill and unable to testify today. 

... ~ 
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I am a member of the criminal justice section and a member of the 
section's Committee on Rules of Criminal Procedure and Evidence. 

Lawyers confront procedural changes with both passion and con
eel'll. The passion is frequently generated by the change of habit and 
uncertaini;y caused by any new way of doing things. After the adop
tion of new rules, the passion subsides and the changes become accept
able, then familiar, and finally, traditional. Our pl'{~sence here is basecl 
011 the more fundamental and lasting concern, founded on the recogni
tion that procedural rules may have far-reaching substantive implica
tions. The steps of the criminal justice process can affect. the result.
guilt or innocence. In addressing these amendments, the ABA has fo
cused on their implications. Because of the diverse vh~ws within the 
organization, it is well able to do so. 

The process of ABA consideration of rule changes is itself designed 
to grind fine the materials under review. Every segment of the crimi
nal justice system is represented in the formulation of ABA positions. 
The proposed amendments were first carefully studied by a committee 
which included among its members 'Federal prosecutors and repre
sentatives of the Department of Justice, a U.S. district court judge, 
law professors, and lawyers active in the defense of criminal cases in 
the Federal courts. 

I might add, parenthetically, that my own experience is as prose~ 
cutor, defense lawyel', law professol', and as an author on rules of crim
inal procedure. So I am a microcosm of embodying the diversity of 
AB .. \. views.'l'here:fol'e, when I look at these rules, 1 am trying to'bal-
ance my particular interests and background. . . 

The governing council of the criminal justice section is broadly 
representative of the many different viewpoints encompassed: by thl:) 
section . .It adopted some proposals and rejected others and made,a :few 
of its own. I emphasize that the section ~s l'ecommendatiOlls i'efl~ct 1l, 

balancing of attitudes and are not weighted in favor eithe!" of the 
prosecution or the defense. In turn, the council's recommendations 
,yere debated prior to adoption by the AnA. "House of Delegates, na
tionall'epresentative of the more than 200,000 members of the ABA, 

In general, the American Bar Association SUPPOl?ts the proposed 
amendments except as hereinafter noted and subject to the following 
suggested changes. .. 

I would smnmarize by saying that the ABA shal'es 'SOme of.tnemis
givings that have been voiced here this m.ol'ning with i'espect; to the. 
proposed changes to rule 6 ( e). . . .. 

While recommending approval of theproposecl amendment, the 
ABA. urges that an e:l!.."Plicit legislative statement be made that the only 
purpose of the amcncbnent is to provide the Government will the ex
pertise of other governmentl11 personnel, where needecl; and that each 
governmental department or administrative agency has the obligat~on 
to insure that the grand jUl'y lllIOrml1tioll disseminated to its experts is 
not 11sed in violation of any constitutionall'ights, in i.lhrelated ~J:'iminal 
cases, or in any civill)roceedings. . . 

ABA. members expressed the strong concern thatdisclosUl'e to a 
broader group of Government personnel might be used as 11 subterfuge 
by some agellcies to obtain information thrOllgh the grand jury process 
which was not legitimately require€lfol' the purpose of the pelicling 
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grand jury investigation. '1'he ABA thus urges that the legitimate aim 
of the amendment-to provide attorneys with the assistance of experts 
in cases requiring specialized knowledge-be clarified via a legislative 
statement. The dissemination of information to serve particularized 
departmental or agency needs would not be a legitimate aim. 

Therefore, while 'we don't have any specific language for inclusion in 
the rule, we do have this strong concern. My personal view would be 
that if there is to be restrictive language, it not set forth a procedlU'e 
requiring appearance before a court each time an expert is used because 
of the administrative burdens that might result. I personally would see 
a great need for restrictive language. I think the ABA position is that 
there is no objection to any specific restrictive language. As I said, we 
have these misgivings which resulted in this particular approach, that 
of having a legislative statement. 

Mr. MANN. You have reference there to the legislative history, 
either in the committee report or as a statement somewhere, but not 
as a part of the rule itself. 

Mr. EpSTEIN. That is our position. The ABA would not oppose some
thing in the rules, but in trying to bring these various views within 
the ABA to some kind of conclusion, we agreed upon the position that 
it would be in the le¥islative history. As I said, the ABA has mis
givings about what nught occur if some of the excesses that have been 
brought forth were to become part. of normal government routine. 

Mr. ~f.A.NN. With reference to any possible showing of need by the 
attorney for the Government, the suggestion was made in testimony 
yesterday, I think by Mr. Segal, that perhaps the attorney for the 
Government should be required to file an affidavit with the court. It 
would. be accepted presumptively by the court without any further 
action by the attorney for the Government being required, no motion, 
and sl> forth. 

Do you think that would be burdensome ~ . 
Mr. EpSTEIN. I think if you are -discJUssing a proposal to have an 

application .filed with the court setting forth who was going to be 
brought. in, which outside government agency and which personnel 
were going to be involved, that I don't think would be burdensome at 
all for the prosecutor. I think that·would happen in the normal course 
and there would be a record of who was brought in from the outside, 
from the other Government agency. It would allow some kind of over
sight by the defense attorney because he would know what is happen
ing and how broadly the Government is going in terms of bringing in 
otlier people. That is a very sensible suggestion. 

Mr. ~NN. Thank you very much. 
Mr. EpSTEIN. As far as rule 23, "Trial By .Tury or By TIle Oourt," 

under a "Jury of Less Than Twelve," the ABA supports the proposed 
amendment to rule 23 (b). Our statement here essentially sets forth 
what that rule is. There has been earlier discussion, so I will.go on to 
23 (c), "Trial Without a Jury." 

Our modification of the language is that we question the advisability 
of the proposed a~endment which requires a party to make a motion 
for a speCIal .findmg before the court has made the general .finding-. 
Such a request by the defense or prosecution in advance of the court's 
decision as to the general .finding might well indicate a lack of con-
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fidence in a favorable outcome of the case-and could, in fact, affect 
tbe court's decision as to the general finding. The ABA believes no con
vincing reason exists for requiting such an advance request. Indeed, in 
civil litigation, the court is required to make special findings absent 
any request from the parties. (Rule 52(a), F.R.Civ.P.) At the time 
the court makes the general finding, it certainly Imows its reasons for 
the action, and can then either orally before a court reporter, or in 
writing, set forth the facts forming the basis of the decision, unless 
both parties agree to waive such special finclings. The proposed ABA 
language modification would meet these concerns. 

Mr. 1VlANN. Mr. Hyde, any questions~ 
Mr. HYDE. I agJ;:ee that the proposed amendment puts a burden on 

defense counsel, or anybody, as well as on the court. Depending upon 
the results, you may not want any findings of fact. You may be very 
happy with the result. If you teU the judge, "Now, your Honor, before 
making your ruling, I want you to do this," you would run the risk of 
his clispleasure.however subtle. So I just agree. I t1rink findings of fact 
should be available when necessary and that may never be, but it 
could be after the verdict. 
If I may just go back briefly, Mr. Chairman, with your permission, 

to 6 ( e ), I agree with the statement that the witness has:tnade, that 
there onght to be an explicit legislative statement that the only pur
pose of the amendment is to provide the Government, et cetera. But 
where should that statement be made ~ 

In my opinion, I would like the rule drawn so that it specifically sets 
:forth that these additional personnel are necessary for the fulfilling of 
the purpose of the prosecution in this grand jury and for no other pur
pose. One of the problems with the law is that the meaning of some sec
tions is spread all over legislative history ancl case law, and it just 
makes it tough on everybody. . 
If we could specify that the prosecutor"who wants this additional 

help should specifically get leave for it and set the purpose for it with 
the proviso that the information divulged is for the purposes of this 
grand jury and that everybody involvecl is going to be inhibited by 
that caveat or proviso, that might be well. . . 

Is it possible to draft this rule to encompass those things~' 
Mr. EpSTEIN. Mr. Hyde, I believe YOllmake an excellent point as 

far as how someone finds legislative hist.ory when they ha'Ve only the 
rule in front of them. As I indicated to Mr. Mann. the ABA would 
have no objection to having that incorporated in the rule. My own 
question would be whether setting up a procedure requiring an ap~ 
pearance before a judge every time the prosecutor wants to use a gov
ernment expert is' not involving too much administrative burden or~ 
the courts, the prosecution, and defense, and so forth. 

The suggestion that was made yesterday by one of the witnesses of 
having the prosecution file an affidavit--

Mr. HYDE. Fine. 
Mr. EpSTEIN. [continuing]. Which is seli-executing, unless some

body raises a question about it~ sounds like a sensible approach to this 
and I think one that could be incorporated into the rule. 

Mr. HYDE. Could we devise a form of affidavit that would inclurle 
the language that the affiant certifies-well, he can't bind an IRS 
agent. The U.S. attorney would sign that. 



114 

Mr. EpSTEIN. The ·affiant. could also, or the expert could also, sign 
that he agrees not to disclose anything he learns. . 

Mr. HYDE. I think that would be great if we could crank that in:to 
a rule. Then the defendant, as you pointed out, would 1111ve ac{!ess to 
that, and later on when he is being prosecuted by the SEC and· certain 
things come out, he can make the connection, and at least argue lLncl 
require some testimony that he has been doubly dealt with. 

Mr. EpSTEIN. Since his identity is known, that overcomes a great 
burden that defense lawyers have in trying to find out who did what. 
Very often GoverlllDent personnel change andrecbl'ds get lost, and so 
forth. Here there would be a record ill the court. 

Mr. HYDJol. Different judges rule differently on the same situation and 
I think the mor~ specificity we could crank into the rule, the better it 
would be. I don't like to encmnber rules 'with long rhetoric, but the 
real problem ,ye are getting at is the multiple use of information before 
a grand jury. ,Ve cel'taiuly need to liberalize that system to provide in
formation when we ~et ~to. h~ghly complicate_d, technical data, but 
we have to be carenu to lImIt Its use. I wouldllope all the talent we 
are hearing from could help us put together a rule that would really 
do that. 

Thank you. 
Mr. EpSTEIN. Continuing on page 4: of my statement on rule 24, the 

trial jurors, peremptory chall<3nges. 
The proposed amendment to rule 24 (b) (1) was forcefully opposed at 

every level of ABA. consideration, with few exceptions bf support for 
this change. The proposed amendment to rule 24(b) (1) would reduce 
and equalize the number of peremptory chn,llenges available to defense 
and prosecution. The number of peremptory challenges would be re
duced from 20 to 12 for both sides in capital cases; from six for the 
Government and 10 for the defense down to five ·for both 'sides in felony 
cases; and ITom three down to two peremptory challenges for both 
sides in misdemeanors. . 

The ABA strongly opposed the amendment's reduction and equaliza
tion of peremptory challenges; this opposition was unanimously ex
pressed by the section's council at its November 1976 meeting. The 
A.BA urges retention of the existing number and allocation of peremp
tory challenges for capital cases, for felony cases, and for misde
meanors, as contained in the current rule . 

• The advisory committee fails to make a convincing case for the 
change. It argues that reduction and equalization of peremptory cha.l
lenges between prosecutor and defense will ~'esult in (1) petit juries 
selected at random from a fair cross section of the commtmity; and 
(2) an acceleration in voir dire procedure and a savings in juror costs 
through the use of smaller jury panels. 

There is no basis upon which to conclude that equalizing the number 
of challenges will serve to increase the likelihood of random selection. 
In the opinion of many experienced litigators .. the proposed amend
ment will unnecessarily advantage the prosecution, which in most cases 
has more lmowlcdge about the past behavior of jurors. 

As for acceleration of voir dire and reduction in costs through the 
use of smaller jury panels, quite the contrary is as likely to occur. De
fense lawyers, stripped of the limited potential of peremptory chal
lenges; may feel compelled to engage in more exhaustive voh' dire and 
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tu make more challenges for cause. Th~ trial courfs disn;p.owance. OT 
such challenges may later become the basIs ror appellate reView, addlllg 
substantially to the cost of resolving the case. . ' 

I might add that based on informal conversations with prosecu
tors-here whe:re they are working under both systems-the Federal 
court is under the Federal rules but the superior court is governed by 
the District of Columbia Code enacted by the Congre~ and pei'emp
tory chapeJ.?-ges ar:e e9.ualized~I am a9-visedi~formally, th?ughlhav:e 
no convuiclllg SCIentIfic basIS for thIS, that III the supenor court It 
takes more time to conduct voir dire than in the district court. In the 
district court, it takes about 11h hours, and in the superior court, 
2 to 2% hours. The district court judges. take time to do the voir dire 
themselves and that really cuts down the time. 

There is no convincing basis to suggest that limiting the numb<.'r of 
peremptory challenges or equalizing them will in any way reduce the 
time involved in impaneling a jury and, in fact, the time involved is 
not so substantial that it is a major problem. 

Mr. MANN. You may proceeel. 
Mr. EpSTEIN. Thank you. 
On the (b) (2) part of the section, the ABA supports this portion 

of the rule, except that it urges modification of the language, as set out 
above,. Proposed (b) (2) would give the court discretion to increase 
the number of peremptory challenges, and spells out the time within 
wliich 'such a motion for relief I11.Ust be made. The ABA's proposed 
language modification would meet a need to allow the court flexibility 
"in exceptional circumstances" to grallt a motion fO:1: additional chal
lenges, even if the motion is filed less than 1 week ahead oithe first 
scheduled trial date. . 

Mr. HWE. Mr. Chairman. . 
Mr. }'iAN'N. MT. Hyde. . . . 
Mr. HYDE. 'What is wrong with letting the attorneys make the re

quest for additional peremptories when you have got a room full of 
prospectiv~ jurors ~ Something may occur then wh<n'e the need may 
just arise at that moment. I hate to draw silly pictures, but you may 
have ~ white defendant and a black complaining witness, and you end 
up WIth 70 percent of the room-which you don't know until yon get 
in there-prospective black jurors. I am picturing tt very e}.irem.e case. 

My point is that many times you don't know you are going to need 
extra peremptories Ul1til people have been challenged for cause and 
you are left with three accolmtants, a guard, and a' retired general of 
the Army. You don't Imow until you are right tl1el'eat the time. 

What harm is done by asking the court in chambers lmder the cir
cumstances-your having just discovered that you have adverse inter
ests on many things-for permission to do that~ I don't see any harm 
inili~' 

Mr. :F?rsTEIN. It is. the effect, Mr. Hyde. I believe the concern would 
be that If you are gomg to ask for 10 more peremptory clmUenges, you 
have .got to bring in another 30 people for the prospective jury panel. 
The Jury panel that would have been sml1lnoned for that day mio'ht 
not be sufficient to service that court and all the other courts that ~re 
involved. So I tllink that would be the concern. 

If you have advance notice, you are able to arrange a weeK-in ad
vance 'without disrupting too ma.ny potential jurors' lives by just hav-

., \\ 
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ing them sit around the courthouse, which apparently is a big problem 
in and of itself. This way, you give advance notice and you are able to 
gear them in and bring them in sufficient numbers so that the peremp
tory challenges--

Mr. HUlE. And you would be saved from the tIDusual situation by 
the proposed language which says "or at such other time as may be 
provided by the rules of the district court." 

Mr. EpSTEIN. We would put "in exceptional circumstances." "Ve 
would recognize the kind of situation you posited, where there may be 
a need as you walk in for more jurors because of the eomposition of 
the panel or the tIDusual nature of the case that is before it. There may 
be certain things that have surfaced only in the last day or so before 
the case. Let's say a newspaper article suddenly comes out the morning 
of the impaneling. 

Mr. HYDE. That is a much better analogy than the one I gave. That 
is more likely to happen. 

Thank you. 
1fr. MANN. Mr. Epstein, the amendment in (b) (2) seems to a'llow 

the court to permit additional peremptory challenges for both the 
prosecution and defense. Under the present rule, only the defense may 
be permitted additional peremptory challenges by the court. That 
would also apply in the multiple defendant situation. That is a change 
from the present rule. 

Mr. EpSTEIN. I must say that is an excellent point and I don't think 
the committee that considered it focused attention on it. 

Mr. MANN. I think the intent is very good. 
Mr. EpSTEIN. I think there must be "good cause shown" and then 

you have a standard of some sort. At least you have good cause shown. 
There may be circumstances in which the prosecution should have more 
peremptory challenges in order to equalize the situation as it exists in 
the normal case. But I don't think a great deal of attention was focused 
on that particular issue that I am aware of. . 

Mr. MANN. Given the Judicial Oonference's motivation in this mat
ter, it appears, in effect, that they wantto even them up. 

Mr. EpSTEIN. If they can)t even them up as far as the rule is con
cerned, then they could only even them up as far as the exception is 
concerned, and there they would have to show good CMlse. So perhaps 
it would only truly be used in those situations where good cause is 
shown, rather than becoming the normal way, with judges making 
their own law in order to even it up, even if the Oongress should keep 
the rule as it is ri~ht now. 

Mr. :MANN. All right. 
Mr. EpSTEIN. Under rule 40.1--
Mr. J\U.NN. Mr. Smietanka has a question. 
Mr. SUmTANKA. Excuse me. I want to ask one question with relation 

to the peremptory challenges. 
In an issue of "Psychology Today" in May of 1973, Mr. m"ith Moss

man, who WIlS tll(' chairmml of the American Bar ASf'ociution section 
of criminal law ut the time, wrote an articlo in which he Raid, 

rkke successful poker players and other gamblers, most criminal trial lawyers 
haVE ncquirecl some "superstitions" in their attitucle toward jury selection. A 
natiomilly known trial lawyer once told me that he would not accept any left
ham led jurors. Along with occupational criteria, some of the old men of the 
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trade thought that nationality played 'a crucial role in jury selection. According 
to the maxim, jurors of southern European descent tended to be more sympa
thetic to a defendant than did more e.."{acting jurors with German or Scandi
navian blood. These bits of legal [ore will allways e~ist. Lawyers will continue to 
try to pick jurors favorably disposed to their clients. 

My qu('stion is: Is there any place in the rubs of criminal proce
dure to indulge this superstition by giving one side or the other un ad
vantage in peremptory challenges ~ 

Mr. EpSTEIN. I don't think yon are really giving an advantage to the 
defendant. The prosecution-insofar as information may give the pros
ecution an advantage in knowing about! t11e prospective behavior of 
jurol's--the prosecution has the greater access to that information be
cause they k('ep jury books. They l.'Uow how particular jurors have 
acted in other cases that have gone on during the course of that par
ticular panel's life and how this particular juror was involvecl ill an 
actual case and how that case was resolved, or ,,,hether that particular 
juror was the one that caused a hung jury. So the prosecution has the 
advantage. 

Equalizing the number of peremptory challenges isn't going to do 
away with using the superstitions, or whatever other basis you have, 

. for making your judgment. It will just mean that both sidl's will have 
fewer chances to-or, rather, the defense will have fewer occasions 
and, actually, both sides-to use those peremptory challenges. But a 
lawyer is still going to be making those peremptory challenges on some 
hind of basis. 

It is a rare case where you have an opportunity to go through psy
chological testing and spend the kind of money spent in SOme of the 
more celebrated cases in recent years, where psychologists say they 
can tell you how a particlli!Lr juror is going to react. That is a sepamte 
prob1lem-whether it is 'a good idea or not to htve .psychologioal testing 
nnd have peremptory challenges on some scientific basis. In 99 percent 
of the cases, you don't have that. ' 
. Our position is that there is no reason to clutllge the rules fro111 the 

way they I),re, based on. the information that is presented. Therc will 
be no speeding up of the jury selection which, we say, is a de minimis 
consideration in the course of a trial, nor is it going to result in a more 
random jury selection. The random selection arises out of both par
ties having the jury panel limited to 24 or 30 people who are in the 
rOOin, and if they kick off one or two people by peremptory challenge, 
the next person is coming on anyway. So even with the challenges you 
have, you cannot affect very radica~ly the composition of the jury, but 
you can feel some c1egree of superstItious self-confidence or hunch that 
you have gotten the person off who is going to vote against your client. 
Also, the defendant may feel he is participating~ saying, "I don't think 
that person will treat me fairly" for any reasons the defendant brings 
to the proceeding. 

So I don't see that that article is really going to solve the problem 
or that it really makes a case for changing the rule. 

Mr. Sl>n::ETANKA, In fairness to Mr. Mossman, he wasn't arguing 
either way. 

Mr. MANN. All right, you may proceed. . 
Mr. EpSTEIN. Under rule 40.1, removal from State court, tune for 

filing, proposed rule 40.1 detaHs the procedure to petition for removal 

( 
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of a criminal prosecution from a State court. It is intended, according 
to the Advisory Committee Note: . 

To facilitate the orderly and prompt disposition of a removal petition file-c1 in 
]'ec1eral court and to avoid unnecessary delay in the State proceeding when a 
rPlloval petition is denied. 

The .ABA believes the timing provision proposed m (a) to be un
realistic. It supports modified language in 40.1 (a) , as spelled out above. 
rl'he parties cannot be f'xpected within 10 days after State court ar
raignment to make a decision las to ,whether ,a basis e:\.;sts ·for removal 
to a Federal court. Further, if such a motion were filed sufficiently in 
advance of the State comt trial proceeding, 15 days is regarded, as 
sufficient, the Federal court then has ample time to decide whether the 
rase should be removed. The judgment is thereby made without inter
fering with the State court trial process. The proposed modification of 
language will meet th(>se deficiencies. 

The reason we have 10 clays after the State court arraignment is that 
we are concerned about a State court that might set trial within less 
than 10 days and then the parties wouldn't have adequate opportunity. 
At least you have the 10 days after t.he State court arraignment. It 
falls into the period within 10 days after the arraignment and within 
15 days before the first scheduled trial. That's ample tm1e for consid
eration of the removal. 

lYe have not addressed the question raised by Ms. Holtzman whether 
this proposal is in conflict with legislation and the power to amend 
legislation by rule, which mayor may not be the case as far as this 
legislation is concerned. . 

As far as the mm1ber of petitions, subdivision (d) would mandate 
inclusion of all e)";sting grounds for removal in a petition for removal, 
and would allow a second petition only if the grounds stated therein 
did not exist at the time the origmal petition was filed, or for other 
good cause shown. The Advisory Committee note declares that the 
purpose of this proposal is to alleviate "the problem of continual dis
ruption of State court proceedings by successive petitions for remova1." 

The ABA supports this proposal with modification of language set 
out above. The ABA believes the rule would properly seek to avoid the 
disruption of proceecUngs in the State courts, but nonE'theless feels it 
lUll'ealistic to require that a failure to set forth grounds "which exist 
at t.he time of the filing of the petition shall constitute a waiver of 
snch grounds." Under the U.S. Supreme Court lan!!uage, if grounds 
(>xist 'at the time of the filing which are not lmown or~dlscoverable with 
]'pas01Htble diligence by defense cOlmsel, that could constitute waiver by 
thp dE'fpndant. 

The ABA therefore recommends a modification of the language to 
meet the legitimate purpose of avoiding disruptive tactics-while 
avoiding penalizing the defendant when defense counsel js not aware 
of t.he grounds l'eEed upon in a successive petition, after he or she ini
t.ially has exercised reasonab1e dili9,'ence. 

Proposed rule 40.1 (c) is intended, according to the Advisory Com
mittee note, to "discourage :f'rivolous peHtions when the only pur
pose is to cause delay and to disrupt the State proceeding." The.ABA 
believes, as a result of the time restrictions and waiver provisions 
provided m (a) and (b), that the removal question will be decided 

--

. 
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well in advance of the Strite court trial. Allo-wing the State court trial 
to proceed even if a petition for removal is pending should have no 
significant practical consequences, and the ABA support.s 40.1 ((,,) as 
proposed. 

Mr, MANN. Ms. Holtzman. ' 
Ms. HOLTz1\rAN. Thank you, Mr. Chairman. 
I \y!l.nted to point out to Mr. Epstein that the statutory language

with respect to the rem:oval procedure is very deal'. There is no time 
limit in the present statute within which a removal.petition must ,be 
fLIed. Similarly, it's explicitly stated by statute that all State court 

• • proceedings must be lleld in abeyance Oll(le a removal petition :is filed 
with the court. Rule 40.1 .purports by rule to oveTrule e~plicit statu
tory langu:age. I think that rn,ises very serious problems of -constitu- .. 
tionn,lity, statutory construction, and serious problem of compliance. 

h I don't know that the ABA has considered that, but I just wanted 
the record 'Very clear so that thel'e is no question that this proposed 
rule encompasses provisions now se~~, fortliin explicit statutory lan
guage. It's my opinion'that, if'lhls ru~'o were wllowed. to go into effect 
without Act of Congress, the litigation over the adoption of this rule 
would be more disruptive of State court proceedings in reanov:al oases. 

I would like. to ask whether the ABA has. done any analysis of tile 
present removal praetice to determine whether Or not there has been 
'a series of a'buses and thus whether .a, IJbange ill proceeding is 
war:va.nted. 

Mr. EpSTEIN. I am not aware of any. In response to your earlier 
comment, our position in viewing the iules was taking the rules and 
working from that. We assumed, and perhaps unjustifiably so, that 
the committee which had labored long and hard on this, the Ad
visory Committee, had considered. the interrelationship of the rules 
to the legislation and we were bringin~ attention to the rule ratller 
than to the whole context in which tIllS particuiar removallegisla
Han arises. 

I am not aware of ally stuc1y on how ri1uch of a problem it :really 
is. Our concern is if it's going to .be along this line the time period 
that the Advisory Committee sets out is one that cannot be followed. 

:;\{s" HOLTzl\UN. I 'agree with you aiOout· the time period, Ollt I 
wanted to know whether you or the :ABA had done any study jnde-

',. pel1dent~y to warrant its re~ommenc1f~ti6n in No. (c) or to warr:ailt <i\;llY 
cilanges ill the present :pra,ctlce*tt 'all. ' ", 

Mr. EpSTEIN. We don't have a basis on any study we 'hav-e done for 
saying that the problem is an acute one. One of the members of the 
comnllttee which first .considered this was Judge Eaufman of Balti
more. I believe he made some reference to being confronted with a 
situation where the remoyal problem {'omes before him, and t1le State 
trial is supposed to start the next day Qr that night, and he isgoing 
out of town on a kip or whatever. A helter-skelter atmosphere arises 
when there is not adequate time to consider because ih~ state e.ase is 
ready to ~o to trial and suddenly a petition is brought to .you for 
consideratIon. 

You have got your mind 011 a. hunc1recl other matters ancl you really 
can't give it the kind of consideration that you should. Then, if you 
stop the State court, you have undone a whole process there a.nd por
haps without justification. 
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.As I recall, that was the kind of experience that he brought forth for 

consideration here. 
Ms. I{OLTZl\fAN. You haV'e more problem with the judge than with 

the statute ~ 
Mr. EpSTEIN. Well, it's a problem with the judge, and he is suddenly 

confronted with having to make a decision that, even if he decides that 
he is going to wait on making a decision, may affect the State court 
and keep it from going forward. The whole trial and the witnesses and 
so forth have already been put together and that is a rather complex 
process. 

Ms. HOLTZl\fAN. Thank you, Mr. Chairman. 
l\fr. HYDE. Mr. Chainnan ~ 
Mr. MANN. Yes, Mr. Hyde ~ 
Mr. HYDE. Counsel has pointed out to me chapter 237. This is the 

Rules Enabling Act. It says in section 3771 that all laws in conflict 
with such rules shall be of no further force or effect after such rules 
have taken effect. So this is a statute which says all laws that conflict 
with ·the rules will be of no force and eifect once the rules are--

Ms. HOLTZl\fAN. Will the gentleman yield ~ 
lVIr. HYDE. Surely. 
Ms. HOLTZ:M:AN. It is not cleWI' to me what the rules of civil procedure 

contain on this point, ihowever. 
Mr. HYDE. Excuse me. It does the same thing for the rules of civil 

procedure. Here, I'll show it to you. This is civil and this is criminal. 
. Ms. HOIlI'Zl\fAN. I stand corrected. In any cRse, one would ll,.n,ve a 
question as to whether or not that language means explicitly that stat
utes written by Congress and Macted after the signature of the Presi
dent could be overridden in any case in this manner. 

Mr .. MANN. This is another reason why we should look into the en-
abling acts. All right, Mr. Epstein. 

Mr. EpSTEIN. Addressing myself to ru:le ~1, search. and seizure, the 
proposed rule 41 amendment would establish a procedure whereby 
Se!1rch warrants could be issued over the telephone (or radio or other 
electronic means) when it is not reasonably practicable to obtain a 
warrant by presentation of a written affidavit to a magistrate or State 
judge. Arizona and California currently allow such a practice. Ac
cording to the Advisory Committee note : 

Federal law enforcement officers are not infrequently confronted with situa
tions in whi.ch the circumstances are not sufficiently exigent to justify the serious 
step of conducting a warrantless search of private premises, but yet there exists 
a significant possibility that critical evidence would be lost in the time it would 
take to obtain a search warrant by traditional means. 

The step-by-step procedures for orally obtaining a warrant are 
spelled out in the proposed amendment. 

Tho ABA supports this proposed amendment. The .L. JA is per
suaded that it is preferable to encourage maximum use of an impartial 
judicial officer to weigh probable cause before deciding whether a war
rant should be issued-rather than to have a law enforcement officer 
proceed without any warrant, due to a reluctance to take time to obtain 
a warrant in person, and instead seek to justify his or her action on 
the grounds of exigent circumstances. . . 

There are many arg;uments supportmg maXlmum 11se OT warrants 
over the telephone. The magistrate cun electronically recorcl the COll-

. -
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versation so that he or she can accurately prepare a written summary 
of probable cause at the conclusion of the telephone conversation; this 
can then be carefully assessed. This also might serve as a way of check~ 
ing that the person making the application is a law enforcement 
official. , . ' 

The ABA feels that the opportunity to weigh credibility during a 
personal appearance before a mll,gistrate is oveJ;stated. Indeed, in a 
warrant application via telephone there perhaps exists a greate:-likeli~ 
hood that the magistrate will actually discuss proba.ble cause with the 
-investigating officer. 

"Although, the procedure * * * contemplates resort to technology 
which did not exist when the Fourth Amendment was adopted," the 
Advisory Committee note asserts, "the procodure complies with all of 
the requirements of the amendment." The section supports the pro
posed amendment. 

Mr. :MANN. Ms. Holtzman. 
Ms. HOLTzNru"'l'. Mr. Chairman, thank you ,for ,giving me another 

opportunity to question. Mr. Epstein, you mentioned ,on :page 9 that 
there ,vill be a greater likelihood that the magistrate Wlll aduailly 
,discuss 'probalble cause with the arresting officer in ,a telephone conver
saHon. What is the basis for that statement ~ 

Mr. EpSTEIN. Under the cmrent procedure, Ms. Holtzman, the officer 
comes before the magistrate in person, but he need not be the person 
who actually has first-hand know ledge of the basis for issuing the war
rant. He can be someone who says, "I swear on information and belief 
furnished to me by Officer So-and-So, who was told by a reliable source 
such-and-such," so there is a rather long train of people who may be 
involved in ma,king a presentation before a magistrate. . 
, The reason that that happens 1S pecause the investigating officer may 
be located at the scene or near the scene of the crime or the inve$tiga
tion, or'whatever and he is conducting some kind of surveillance or 
lleeds to keep on top of the situation and doesn't want to take the 2 or 
3 hours or more that may be involved in some districts to come in, to 
appear,befo!'e the magistrate, and then go back. 

So he wouldconvey the basis for the warrant to some other persoll 
who would then come before the magistrate: So there is really no op
portunity, the way it is now, for the magistrate to do much more than 
to say, "You're a law ep.forcement officer 'and you're telling me this is 
based on information that you have gathered, that this is accurate and 
that there a basis for issuing a warl;ant." 
If you had the electronic means then the officers out on the scene can 

can and say, "I'm here and here is what r see and what I know." 
The magistrate can then say, "Have ;you done this alld what do you 

Imow about that~" which would allow a greater conversation to take 
place in terms of making sure that there is really probable cause if 
anything troubles the magistrate in issuing it.<: 

Now, the magistrate is likely to resolve doubts in favor of issuing 
th~ warrant or the officer on the scene resolyes doubts in fn,Yor of say"" 
ing. "T~is i~ all exigent circumstance and I have jus.t got to go ahead 
and dOlt WIthout a warrant because I haven't got tune to come back 
to the magistrate," or, "I am just not going to do it that way." 

In our view, this proposal lIas realism to it and would encoumge, we 
think, the likelihood that the magistrate wonld be involved in asses~~ng 
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probable cause with the person or persons who have the inlormationto 
give him. 

]\'1s. HOLTZ:r.IAN. There is nothing in prrsent procedure precluding 
the magistrate from discussing on the telephone in addition to . the 
hlVestigating officer telling him about it. There is nothing to preclude 
the ma,gistrate from discussing with the investigating officer the 
prdbaJble cause or the facts on which theaffic1avit is requested. 

Mr. EpSTEIN. The fact is that he has the person there but there may 
be a problem of connecting with the individual who actually has the 
information. The officer on the scene has the information. He conveys 
it to some colleague who then t:tkes the information down and types • "-
it up and prepares an application, which is then brought to the magis-
trate. A period of hours might elapse. Before you finally have access 
to the magistrate more time might go by. Then you have the problem 
of trying to locate the investigating officer and getting him to the 
phone in order to answer any questions the magistrate mIght have. 

That might happen in some -'($ but I would imagine and I would 
judge that in most cases that <lu~sn't happen, the magistrate, in the 
normo.1 course, would make his ruling based on the information pre
sented to him by the officer. 

That really is who is swearing under oath that this is the basis for 
the application. 

Ms. HOLTZMAN. That !Il1a,y suggest -a fault jn the rpresent prac
tice in the sense that the magistraL~ may not 11ave .adequate infor
mation before him on which to make decisions. I'm not sure that the 
conclusion from that is that one abandons the procedure whereby there 
is a .personal -appearance before the !Il1agistr~ate, [),n oath taken before 
the magistrate, .an opportunity to question based on a document, and 
an opportunity to confront, on a face-to-face hasis, the person being 
SW01'n. 

Mr. EpSTEIN. Are you referring to having the actual investigating 
officer always appear before the judicial officer ~ 

Ms. HOLTZMAN. No, but I am sa,ying if you think it is so desirable, 
and I happen to thing it probably is desirable, to get the facts first
hand in order to decide whether to issue a warrant, something ought 
to be done to improve the present practice. I am not sure that the 
deficiency in the present practice is solved by substituting a personal 
appearance with a telephonic appearance by the police officer or some 
other representative of the Federal Government. 

Mr. EpSTEIN. In our view there is very little to be gained by insist
ing upon the physical appearance of the person. It's the informa,tion 
that he has. Is this the person who gathered the informa,tion and does 
he have a basis for making that statement. And having him person
ally appear, for example, in a district like Wyoming where you have 
to travel hundreds of miles to find the judge, is just a very substantial 
commitment of time. 

Ms. HOLTz:r.rAN. I guess I have the feeling that the intrusion of the 
Government into the personal privacy of an individual is a serious 
enough action that it should be carefuIly circumscribed. It is for that 
reason that I have a great deal of hesitancy about this proRosal. My 
own judgment :is that the rule is so drafted that the telephone call 
will become a substitute for the present searches with a warrant and I 
am not sure that is a desirable thing. 

---------------------
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The word "reasonable" is n, very broa:d one. It is not "necessary." Th~ 
stan~ard is ll(;>t necessi~y. It is not ~mergency. It is '~reasonable.'; That's 
a maJor step m loosenmg the reqUlrements for the Issuance of a search 
warrant. 

Thank you, Mr. Chairman. 
Mr. HYDE. Mr. Chairman, I don't have a question, but just a com

ment on this point. Ever since I first sat in a legislative body I have 
heard legislation characterized as dragging Illinois or the Government 
into the 20th century, kicking and screaming. This is what this does. 
It seems to me this is precisely what this does. It recognizes there is 
such a thing as a telephone. i. see all of the safeguards present, the 
recording, the later signature, the prejUl'y penalty. So I think it's 
a progressive step and can even r;e protective of wrongful invasion 
of privacy . 

Mr. MANN. Do you care to conclude your statement, Mr. Epstein ~ 
Mr. EpSTEIN. In closing, I wvuldlike to advise the committee that 

while the ABA has supported the Enabling Act, that is, that rules and 
amendments to rules should be promulgated by the Supreme Court 
and become effective after tra:nsmittal to the Congress, the criminal 
justice section has urged that the Enabling Act can be effective only 
if drafts of proposed rules and amendments are circulated Widely in 
advance of their promulgation in sufficient time to allow diversified 
segments of the bench and the bar an opportunity to comment thereon. 

Professor LaFave says there was an opportunity but the rules cir
culated a few years ago bear only faint resemblance to what actually 
came forth and is now before this committee. The ABA did not have 
on opportunity to comment on these rules before they were promul
gated or have any significant opportunity to make suggestions. 

Some of our suggestions are based on, we think, a very wide experi
ence within the profession as to what the implications would be. 

In fairness, I would say the recently proposed new rule dealincr 
with appellate review of sentences was circulated for discussion and 
comment in a timely fashion. 

On behalf of the American Bar Association, which I am honored 
to represent before these Members of Congress, I want to thank the 
committee for providing us with an opportunity to comment on the 
proposed amendments and to urge support of the foregoing. 

Mr. MANN. Thank you very much, Mr. Epstein. You have been very 
helpful. 

STATEMENT OF DAVID EpSTEIN, CRIlI{INAL JUs'rICE SECTION, AMERICAN BAR 
ASSOOIATION 

:Mr. Chairman and membeJ;s of the subcommittee: I am David Epstein, and I 
appear today as the designated representative of the American Bar Association 
to present itf; views on the proposed Amendments to the Federal Rules of Orim
inal Procedure. Oriminal Justice Section Ohairman Alan Y. Oole looked forward 
to presenting the ABA's views to tilis subcommittee; unfortunately, he 'is seriously 
ill and unable to testify today. 

I am a member of the Criminal JusticeSectioli ancl a member of the Section's 
Committee on Rules of Oriminal PrOCedl,lre and Evidence. In professional life, I 
am a partner in tlle law fum of Berry, Epstein, -Qnd ,Sandstrom in the District 
of Colwnbia and I specialize in the trial of criminal and civil cases in Federal 
courts throughout the United States. 

Lawyers confront procedural Changes with both passion and concern. The 
passiOl;' is frequently generated by the change of habit and uncertainty caused 
by any new way of doing things. After the adoption of new rules, the passion 
subsides and the changes btacome acceptable, tllen :familiar, and finally, tracli-
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tional. Our presence here is based on the more fundamental and lasting concern, 
founded on the recognition that procedural rules may have farreaching substan
tive implications. The steps of the criminal justice process can affect the result
guilt or innocence. In addressing these amendments, the ABA. has focused on 
their implications. Because of the diverse views within the organization, it is well 
able to do so. 

The process of ABA consideration of rule changes is itself designed to grind 
fine the materials under review. Every segment of the criminal justice system is 
repreRente(l in the formulation of ABA. positions. The proposed Amendments were 
first carefully stuclied by a committee which included among its members Fed
eral llrosecutors and representatives of the Department of Justice, a United 
States district court judge, law professors, and lawyers active in the defense 
of criminal cuses in the l!'ederal courts. This Committee prepared an extensive 
report which was presented to the governing Council of the Criminal Justice 
Section, which is itself broadly representative of the many different viewpoints 
encompassed by the Section. It adopted some and rejected others and made a 
few of its own. I emphasize that the Section's recommendations reflect a balanc
ing of attitudes and are not weighted in favor either of the prosecution or the 
c1efense. In turn, the Council's'l'ecommendations were debated prior to adoption 
by the ABA House of Delegates, national representative of the more than 200,000 
members of the ABA. 

In general, the American Bar ASsOCiation supports the proposed Amendments 
except as hereinafter noted and subject to the following suggested changes: 

Rule 6 (e) .-The Grand Jury: Secrecy of Proceedings and Disclosure 

The proposed amendment would allow dj.sclosure of grand jury proceedings to 
a broader range of government personnel than is currently permitted. The pro
posed definition of "attorneys for the government" is intended, according to the 
.Tuc1icial Conference Advisory Committee Note, "to facilitate an increasing need, 
on the part of government attorneys, to inake use of outside expertise in complex 
litigatioll. " 

While recommending approval of the proposed amendment, the ABA urges 
tha t an e:\."Plicit legislative statement be; made that the only purpose of the 
amendment· is to provic1e the government with the expertise of other govern
m('ntal personnel, where needed; and that each governmental department or 
adminiRtl'ative agency has the obligation to insure that the grund jury informa
tion c1isseminated to its experts is not· used in violation of any constitutional 
rights, in unrelated criminal cases, or in any civil proceedings. 

ABA .members expressed the stro~g concern that disclosure to a broader grO\lp 
Of government personnel might be used as a subterfuge by ,some agencies to 
obtain il?formation through the grand jury process which was not legitimately 
required for the purpose of the pending grand jury investigation. The ABA 
thus urges tbat the legitimate aim of the amendment-to prOvide attorneys with 
the assistance of experts in cases requiring spec~alized knowledge-be clarifieel 
via a legislative statement. The dissemination of information to serve particu
larIzed departmental or agency needs would not be a legitimate aim. 

R'uZe 2S.-Trial By Jury or By the Court, (b) Jury of Less Than Twelve 

The ABA supports tbe proposed amendment to Rule 23 (b). This proviaes t11at 
partieS may stipulate at any time before venlict "that a valid verdict may be 
returneel by a jury of less than 12 should the court find it necessary to excuse 
one or more jurors for allY just cause after trial commences." This proposeel 
amendment is viewed as a minor clarification. At tl;te outset of lengthy trials 
aU parties might well agree to such a stipulation. 

R'!£le 2S(o).-Trial Without A. Jury 

P1'oposetZ Amendment 

III a case tried withont a jury the 
court shull make a general finding and 
shall in acldition, on request made be
fore the general finding, find the facts 
sllecially. Such findings may be oral, 
If an opinion or memorandum of deci
sion is filed, it will be sufficient if the 
findings of fac~ appear therein. 

S,uggestetZ ABA. Revision 

In a case tried without a jury the court 
shall make a general finding and shall 
in addition find the facts specially. 
Such findingS may be oral. If an opin
ion or memorandum of decision is filec1, 
it will be sufficient if the findings of 
fact appear therein, unless waived by 
the parties after the general finding. 

• • 
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The ABA supports the proposed amendment to Rule 23(c)-withtl1e above 
modified language. The ABA questioned the advisability of the part of the pro
posed amendment whiCh requires a party to make a motion for specialiact finding 
before the court has made the general finding. Such a request by;;he defense or 
prosecution in advance of the court's decision as· to the general finding .might well 
indicate a lack of confidence in a fav-orable outcome of the case-and could, in 
fact, affect the court's decision as to the general finding. ·.rhe ABA believes no 
convincing reason exists for requiring such an advance request. Indeed, tin civil 
litigation, the court is required to make special findings absent any request from 
the parties. (Rule 52(a), IP.R.Civ.P.) At the time the court makes the general 
finding, it certainly knows its reasons for the acti'On, and can then either orally 
before a court reporter, or in writing, set forth the facts forming the basis of the 
decision, unless both parties agree to waive such special findings. The proposed 
ABA language modification would meet these concerns. . 

Rule 24.-Trial Jurors, (1)) (1) Peremptory Challenges 

The !lroposed amendment to Rule 24(b) (1) was forcefully o!lPosed at every 
level of ABA consideration, with few expressions of support for this change. The 
proposed amendment to Rule 24(b) (1) would reduce ancl equalize the number of 
pereml1tory challenges available to defense and prosecution. The number of 
peremptory challenges would be reduced from 20 to 12 for both sides in capital 
cases; from 6 for the government and 10 for the llefense down to 5 for both sides 
in felony cases; and from 3 down to 2 peremptory challenges for both sides in 
misdemeanorf'. 

Tne ABA strongly opposed the amendment's reduction and equalization of 
peremptory challenges; this opposition was unanimously expressed by the Sec
tion's Council at its NowlUber 1976 meeting. The ABA urges retention of the 
existing number and alocation of peremptory challenges for capital cases, for 
felony casell, and for misdemeanors, as contained in the curr.:nt Rule. 

The Advisory Committee fails to mal,e a convincing case for the change. It 
argues that reduction and equalization of peremptory challenges between prose
cutOl' and defense will result in (1) petit juries selected at nmdom from a fair 
cross-section of the community; and (2) an acceleration in voir dire procedure 
and a savings in juror costs through the use of smaller jury !laneIs. 

There is no basis upon which to conclude that equalizing the number of chal
lenges will serve to increase the lil;:elihood of random selection. III the opinion 
of many experienced litigatol's, the proposed amendment will unnecessarily ad· 
vantage the prosecution, whie!' .. n most cases has more knowledge about the 
past behavior "Of jurors. 

Ac; for acceleration of voir dire and reduction in costs throu!l'h the use of 
smaller jury panels quite the contrary is as lik~ly to occur. Defense lawyers, 
stripped of the limited potential of peremptory challenges, .may feel compelled 
to engage in more exhaustive voir "dire and to make more challenges for cause. 
The trial court's disallowance of such challenges may later become the basis for 
appellate review, adding substantially to the cost of resolving the case. 

RttIe 24-:-(b) (2) Relief From Limitations 

ProtJosecZ A.mendmz,ent 

(A) For Cause. For good cause shown, 
the court may grant such a{lditional 
challenges as it, in its discretion; be
lieves necessary and proper. 

(B) Multiple Defendants. If there is 
more than one defendant the court may 
allow the parties additional cllallenges 
and permit them to be exercised sepa-
rately or jOintly. . 

(C) Time For Making Motion. A mo
tionfor relief 11llder (b) (2) shall be 
filed at least 1 week in advance of the 
first scheduled trial date or within such 
other time as· may be provided by the 
rules 'Of the district court. 
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SI~ggestecZ ABA. ReviSion 

(C) Time Fur lIJali:iIlg'Ivtotion. Unless 
in exceptional circumstances the trial 
court grants additional time for the 
making of such a motion, w motion for 
such additional pereml1torychunenges 
shall be filed at least one weel' ill ad
yance of the first scheduled trial date or 
within such grenter time as may be pro
vided by the rules of the district court. 



The .A.BA,l~upports this l?ortion of the rule, except that it urges modification of 
the language, as~ set out sUl?ra. Proposed (b) (2) would give the court discretion 
to increase the number of peremptory challenges, and spells out the time within 
which such a motion for relief must be made. The ABA's proposed language modi~ 
fication would meet a need to allow the court flexibility "in eX'Ceptional circum
stances" to grant a motion for additional challenges, even if the motion is filed 
less than a week ahead of the first scheduled trial date. 

RttZe 40.1.-RemovnJ From ~tate Court, 
(a) Time For Filing 

Proposed, Anumd,ment Suggested, ABA RevisiO'1~ 

(a) Time For Filing . .A petition for re'- (a) Time For Filing . .A petition for re
moval of a criminal prosecution from a moval of a criminal prosecution from a 
state court to a United States district State court to a United States district 
court shall be filed in the district court court shall be filed in the district court 
for the Federal judicial district in of the Federal judicial district in which 
which the State prosecution is pending. the State prosecution is pending. Such 
Such petition shall be made not later petition shull be made not later than 15 
than 10 days after the arrangement in days before the first scheduled trial 
State 'court except that for good cause date in State court, but in any event, 
shOWll the United States district court illay be made up to 10 days after the ar
may enter an order granting the peti-~ raignment in State court exeept that for 
tioner leave to file the petition at a later good cause shown the United States dis
time. trict court may enter an order granting 

the petitioner leave to file the petition 
at a later time. 

Proposed Rule 40.1 details the procedure to petition for removal of a criminal 
prosecution from a State court. It is intended, according to the Advisory Com
mitteI' Note, "to facilitate the orderly :md prompt dispo>:ition of a removal peti
tion filed in Federal court and to avoid unnecessary delay in the State proceed
ing when a removal petition is denied." 

The ABA believes the timing provision proposed in (a) to be unrealistic. It sup
ports modified language in 40.1(a), as spelled out above. The parties cannot be 
expected within 10 days after State court arraignment to make a decision as to 
whether a basis exists for removal to a Federal court. Further, if such a motion 
were filed sufficiently in advance of the State court trial proceeding, 15 days is 
regarded as sufficient, and the Federal court then has ample time to decide 
whether the case should be removed. The judgment is thereby made wtihout inter
fering with the State court trial process. The proposed modification of language 
will meet these deficiencies. 

R1tZe 40.1.-(b) Number of Petitions 

Proposed, Amend,ment 

(b) Number of Petitions. A petition for 
removal of a State criminal prosecution 
to a United States district court must 
include all grounds for such removal.· 
.A failure to state grounds which exist 
at the time of the filing of the petition 
shall constitute a waiver of such 
grOlmds, and a second petition may be 
filed only on grounds not existing at the 
time of the original petition. For good 
cause ShOWll, the United States district 
court may grant relief from the limita
tion of 1;pis subdivision. 

S1lgg88ted, ABA Revi8ion 

(b) Number of Petitions . .A petition for 
removal of a State 'Criminal prosecution 
to a United States district court must 
include all grounds known or discover
able with reasonable diligence for such 
removal. .A failure to state such 
grounds shall constitute II. waiver of 
such grounds, and a second petition' 
may be filed only on grounds not known 
or discoverable with reasonable dili
gence at ·the time of the Original peti
tion. For good cause ShOWll, the United 
States district court may grant relief 
from the limitation of this subdivision. 

'Subdivision (b) would :mandate inclusiOl.l of all existing grounds for removal 
in a petition for removal, and would allow a second petition only ·if the grounds 
stated therein did not exist at the time the original petition was filed, or for other 
good cause shown. The Advisory Committee Note declares that the purpose of this 

• 
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proposal ifl to alleviate "the problem of contil1ual disruption.of State court pro
ceedings by successive petitions for removal." 

The ABA supports this proposal with modification of 'language set out abo,e. 
The .ABA believes the rule would properly seek to avoid the disruption of·1)ro
ceedings in the state courts, but nonetheless teels it unrealistic to require that a 
failure to set forth grounds "which exist at the time of the filing of the petition 
shall consitutea waiver of such grounds." Under the U.S. Supreme Court lan
guage, if gr.ounds exist at the time of the filing which are 110t known or discov
erable with reasonable diligence by defense counsel, that could constitute waiver
by the defendant. The ABA therefore recomme!1ds a modificati&~ of the language 
to meet the legitimate purpose of avoiding disruptive tactics-while avoiding:
penalizing the defendant when defense counsel is not aware of the grounds relieti 
upon in a successive petition, after he or she initially has exercised reasonable 
diligence. 

Rule 40.1.-(c) ProceeClings 

Proposed Rule 40.1 (c) is intended, according to the Advisory Committee Note. 
to "discourage frivolous petitions when the only purpose is to cause delay and to 
disrupt the state proceeding." The ABA believes, as a result of the time restric
tions and waiver provisions provided in (a) and (b), that the removal question 
will be decided well in advance of the state court trial. Allowing the state court 
trial to proceed even if a petitioner for removal is pending should have no signifi
cant practical consequences, and the ABA supports 40.1 (c) as proposed. 

R1tle 41.-Search .and Seizure 
'" * '" 
(c) Issuance' and Contents 

'" * * (2) Warrant Upon Oral Testimony. 
TIle proposed Rule 41 amendment woultl establish a procedure whereby search 

warrants could be issued over the telephone (or radio or other electronic means) 
when it is not reasonably practicable to obtain a warrant by presentation of a 
written affidavit to a magistrate or state judge. Arizona and California Cllr
rently allow such a practice. According to the Advisory Committee Note,"fe(lel'al 
In.w enforcement officers are not infrequently confronted with situations in whieh 
the circumstances are not sufficiently 'eXigent' to justify the serious step of com
ducting a warrantless search of private premises, but yet the;re exists a signifi
cant possibility that critical evidence would be lost in the time it would take to 
obtain a search warrant by traditional means." The step-by-step procedures for 
orally obtaining a warrant are spelled out in the proposed amendment. 

The ABA supports this proposed amendmp.nt, The ABA is persuaded that it 
is preferable to encourage maximum use of an impartial judicial officer to weigh 
probable cause before deCiding whether a warrant should be issued-rather than 
to have a law enforcement officer proceed without any warrant, due to a re
luctance to take time to obtain a warrant in person, and instead seek to justify 
his or her action on the grounds of "exigent circumstances." 

There are many arguments supporting ma.."\:imumuse of warrants over the 
telephone. The magistrate can electronically record thE! cOllversation so that he Or 
:'lhe can accurately prepare a written suinmm:y of probable cause at the conclu
sion of the telephone conversation; this can then be carefully assessed. Actulll 
issuance of the warrant can thereafter occur during a subsequent telephone con
versation, The ABA feels that the opportunity to weigh crecUbilitydunng a per
sonal appearance before a magistrate is overstated. Indeed; in a warraT~t applica
tion "Via telephone there perhaps exists a greater likelihood that the ma.P,istraie 
will actuallY discuSS probable cause with the investigating officer. 

"Although the procedure .. " cQntemplates resort to tecbnology which did not 
exist when the Fourth Amendment was adopted," the Advisory Committee Note 
asserts, "the procedure complies with all of the requirements of the Amendment." 
The Section supports the proposed amendment .. 

CONCLUSION 

In closing, I would li1{e to advise the Committee that while the ABA has snp~ 
ported the Enabling Act, i.e" that rules and amendments to rules shonld he pro
mulgated by the Supreme Court and become effective after transmittal to the 
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Oongress, the Oriminal Justice'SeGUon has urged tllat tue Enabling Act.can be 
effective only if drafts of propoS'~d rules and amendments are circulated widely 
in advance of their proinulgation in ,!ufficient time to allow diversified ~egments 
of the bench and the ·bar an opportunity to comment thereon. No such opportunity 
was afforded here. ll1 iairl,less, recently, a proposed new Rule was circulated for 
discussion and comment in a tilnely fashion. 

On behalf o! the American Bar Association, which I am honored to represent 
before these memb.el;s of Oongress, I want to thank the Oommittee for providing 
us with an oPPOl-tunity to comment on the proposed Amendments and to urge sup
port of the foregOing. 

I shaH now be pleased to respond to any questions which you may have. 

]\11'. MANN. Our next witness is John Cleary, executive director of 
Federal Defenders of San Diego. 

TESTIMONY OF JOHN CLEARY, EXECUTIVE DIRECTOR, FEDERAL 
DEFENDERS OF SAN DIEGO, INC. 

Mr. CLEARY. Thank you, Mr. Chairman. 
My name is J olm Cleary. I am with Federal Defenders of San Diego. 

We are the Federal defender organization under the Criminal Justice 
Act assigned to represent persons financially unable to employ counsel. 

lVIy original experience emanated from Chicago, where I received my 
first teachings in criminal law both in the State and Federal courts. I 
have had some experience in San Francisco, and for the last 6 years I 
haye served as the Federal defender in the southern district of 
California. 

The southern district of California has a rather large criminal case, 
load, dispropcrtionately large to our number of judges. We haye fiye 
judges; we had 136 criminal juries during fiscal year 1976. The district 
to the north, Los Angeles, had 169 with 14 judges. . '.' . 

The concerns I bring today are not so much on a theoretical plane as 
they are on the practicalleYel. I would like to give you the viewpoint of 
the trial lawyer, not my experience personally-some of them are, but 
collectively those of our office, which I think handles the. majority of 
criminal jury trials in our district. ' 

M v comments are solely limited to the amendments proposed to rule 
24. '1'hose amendments, if adopted, would make the Federal trial jury 
selection system, which is extremely sick, sicker. 

First of all, I would like to preface this with some advice given to me 
by many of my judges, i.n chambers, I have suggested some changes. I 
would ask, "Please, rule 24(a) says we have a right as defense counsel 
to question jurors. We as counsel have a right to talk to jurors to get 
some idea if they are peers." The judge says, "Don't bother me WIth 
that. Denied. Go tell it to Congress." 

Well, I know your patience is. somewhat strained, getting on int.o the 
afternoon, and I don't want to bore you with details. But there are 
thillgs that have troubled me and many of the lawyers who work in 
FC~:'2ral courts, and there really are not very many jury trials that 
made this Federal sys~m a sick system. California and Illinois could 
offer us much enlightment as well as th!') other States. Similar questions, 
have been raised in State courts which have emulated the Federal court 
on pressure limiting voir dire techniques, but the courts .were overruled 
by the legislature. 

( ( 
// 
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I think Inany of the proposed rules berore you now, coming from the 
judiciary, manifest an inherent cb1lilict of interest. Let me point that 
out. 

First, under our Constitution we have a tight to trial by jury. If you 
don't want a trial by jury, you take it by it judge. Sometimes in the 
trade we call that a "slow pl~a of guilty." The concern we have, though, 
is that it is an option, and jud~es do?-'t like to have oJ?tions other than 
themselves. So when you opt fol' a Jury, you are saylllg, "Mr. Judge, 
Y0l! ar~ not. appropriate to hear the case.:' Therefor~, the judge wants to 
mamtam hIS ascendancy, even though, m a theoretIcal fashion, we say 
the triel' of fact is the jury, but the judge maintains his position of 
ascendancy. 

Second, our concern is the role of counsel. The Sixth Amendment 
mandates the effective assistance of cbunsel. In jury selection in a 
Federal court, you are little more than a court' attendant. I often think 
the baiHff has a more valuable role in calling out the numbers and 
names. You sit and watch. 

The last thing is that jurors are on this plane orequnlity with the 
judge, but the judge is the one that determines their impartiality. So 
are they really ~ 'When we talk about impartial jurors, who is the jury 
impartial to ~ The judge or the parties ~ I would like to think it should 
be the parties. 

I would like to point out the historical erosi011: of peremptory chal
lenges, and I would like to cite an old Supreme Court decision, United 
States v. W Md, 299 U.S. 123 (1936). 

It luis always been our desire, since the common law days, to ex
pedite. Supermarket justice is not fair justice. Yon might have the 
most efficient machinery in the world, but it might not be fair. Jurors 
are an obstacle at times-difficult to live with. But under our system, 
we like them. ,Ve like the collective entity sometimes, rather than a 
sin~le entity, deciding these most important issues. 

Under the common law, a party had a right of de meclietate linguae, 
the right to have one-half o.f your jury denizens or citizens and the 
other half aliens; In my district, where we have a lot of illegal aliens 
charged with dope off'enses, I often wonder how does the "Gringo 
jury" sit there and fairly evaluate them. I only wish that we had de 
medietate linguae in our' district so that we could evaluate the culture 
of these defendants. That right has been abolished, as Chief Justice 
Hughes pointed out. . 

But in common law how many peremptory challenges were there, 
and who were they for~ These challenges were for the accused, not for 
the Gover~mlent. At common law there were 3D. In the reign of Henl'y 
VIII the number was reduced to 20. That was in the 1500's, presnlU"' 
ably before the adoption of the common law here. Then later Congress 
in its wi,sdom cut the number to la, where we are now. Ten peremptory 
challenges is referred to in the present rule. The existence in common 
law lett it at 20 for capital cases, where it still remains' now. But this 
is the genesis of the rule, the erosion or the role havillg' been to expe-
dite dases. , 

In: the'. Wood case, the court said very 'generously that the number of 
challenges is left to Congress. We lmow how busy CongrElss is, and I 
think ,Col).gress is troubled by the lligh.:speed meGh~nisll1 to get these 
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proposed amendments to the rules rUn through. Also the legislative 
arm should not want to usurp the tender prerogatives of the judiciary. 
But in United States v. Wood, the court says the courts are not 
.concerned witl~ perempto~y challenges; ~hat is for .Congr~ss to es~b
psh. C<.mgress l~ to est~bhsh t!l~ mechamsms ~01! falI'n~ss for lllsurlI~g 
ImpartIal selectIon of Jurors III a Federal crlImnal trmL So I say .lll 
United States'v. Wood we received a good piece of advice .. 

Interestingly enough, 2 years ago in United States v; H a171,ling,.a case 
<Jriginating out of the southern di~trict dealu:g with obscenity charges, 
the Supreme Court referred to Jury s~lectlOn. I,n one of those, the 
Court said, "Weare not concerned WIth anytlung other than sys- .JI 

tematic, purposeful, or intentional exclusion of age groups.". If the 
selection process elimillfttes the young, the Court will not take action. 
Only where there is an intentional exclusion of a group will cause 
judIcial review. It is up to Congress to covel' cases of accidental 
discrimination . 

.An those who have tried cases, especially in my district,lra;\re seen 
sometimes what I would call fortuitous or accidental discrimination. 
You enter court with a 21-year-old female client charged with bringulg 
in a hundred pOlmds of marijuana, and there are only two .people 
llude!' the age of 40 in the prospective veuire panel. Youbegul to 
wonder if there is som6 type of cultural gap that you will have a hard 
tilll<' overcoming in presenting this case to the triers of fact. 

There is slippage in the Jury Selection Act. The voter registration 
list is for the birds. You don't get a cross section of the community. 
The peremptory challenge helps take the edge off some of these 
discriminations. 

The peremptory challenge is a fail-safe mechanism. It must be evalu
utecl as a part of the total selection process. First there is the striking 
of the whole panel or challenge to the array, which Oongress has es
tablished in 28 U.S.C. 1867, a motion to dismiss prior to trial. ,Ye 
know that doesn't work. You have to show purposeful, intentional 
discrimination. 

Then we have a challenge for cause. How do you exercise challen~es 
for cause? Do you call someone incompetent? I want to question tllis 
person as to their aibility to rationally evaluate evidence. 

Challenges for cause are most difficult to assess. So what YQU usually 
wind up is a peremptory challenge. The peremptr"'fY c'halleno-e is a 
device -by which you can, in borderline cases, remove certahi people 
whose qualification or impartiality may be questionable. 

I would like to give you a synoptic version of 'a day in court when ., 
Y?U ~clect a jur.v: in .om: di~trict, which is symptomatic of many other 
chstl'lcts. Our -c1'istrlCt IS CItecl as the fastest III the West because we 
hu VEl so many jury trials processed so quickly. . 

You start out by walking into the court room. Congressman Hyde 
can testify to the trauma of a State practitioner in 'it Federal court. 
1~ Oll :walk in, and you ask, "vVhat do I get? " You get a list of prospec
tIve Jurors handed to you for the first time. If you are an astute coun-
8el, yO~l can ask for it the night before, if the judg:e will give it to you. 
Sometunl'S they won't. Yon are not aware of Federal practices~ 
. This brings up 'a qnestion on the reasoning behind rule 24(b) (~) 
III the proposecl. amendments. vVhy do you need that request· 7 days 
early? Because III the F~dera;l system when the practitioner walks in 
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and says, "I would like a few extra pel'emptory challenges,w.e 'Only 
get 10.;' The judge says, "Sorry. You did not make the,motion 1 days 
prior to triaL The motion is denied." . .,. 

Onward and upward to the 10 peremptories. Y.ou have to be there. 
You say it couldn't possibly be that way in 'One 'Of our Federal courts. 
Come· visit them sometimes. Don't tell tliem you are aOongressman, 
but just come Jand see how the jury selection is done. It will make your 
hair stn,nd: 'on end compared to some ofthe State courts. ' . 

. And that is the 'Other tIring, traumatic shock. When you walk out 
of 'a State court where you have a chance to talk to the jurors, you 
say, "You mean to tell me I can't ask questions~" I rea:d rule 24; it 
permits COlIDsel to ask questions; That is not the way it is done. 
You don't. get it unless Oongress mandates it. It is discretionary with 
the judge, and he always denies it. That is the way it is; this is real 
life in our Federal courts. . .. . 

This ABA representative suggests that the Federal system in the 
District of Oolumbia gets juries selected so· fast because you don't have 
those nasty counsel asking dumb questions. I' agree; there tire 'ab uses 
of counsel in asking questions, but does that justlfy the total mmihila-
tion of counsel's participation in voir dire selection ~ , 

You then have what is called "questioning of the jurors." I will give 
you two cases. ' 

I was in chambers in a case in which a black woman had allegecUy 
shot her husband in the head. I had at least the advantage of ha'ving 
gone over the jury questiollllaires. One wl1ite juror had suggested, 
"I call1lot sit fairly in a case of someone other than'my own race." 
In chambers, I moved for a challenge for cause. Denied. I asked the 
judge, "T would like an opportunity to question the witness as to his 
statement on the questiOlmaire." Denied. The court stated he asked 
the juror, "Oan you be faid" And that the juror said yes, he could be 
fa:ir. End of inquiry. 

Another case was in New York. We had the transcript of the case. 
It was really IullllY because certain jurors complained to the judge 
that one juror couldn't hear. The judge had the juror examined in 
chambers, and it was obvious she did not lIDderstand the testimony. 
It was almost a joke as to how the juror couldn't even hear what the 
judge's inquiry was as to her competency. 

I am not talking about bias, just basic qualifications. The initial 
examination was so perfunctory that even the adequate hearing of 
the juror was not explored. 

Often the nature of the inquiry conducted 'by the judge reminds one 
of some type of religious revival experience where everybody answers 
"amen." 

"Oan you keep the faith~ Yes. Can you follow the la.ws~ Yes." , 
I am telling you, if it wasn't that you were there and it was a real 

court and it is the way things were conducted, you would think it was 
very IullllY. ' 

It isa form of inC!intn,tion of rhetorical questions that need only 
one response': "I am fair." . 
It is ritua,listic, not permitting true response. 

, Counsel for the subcblnmittee l~ere raised a good question. What 
about t}lese jury-picking devices or indicators suchas Ouija Boards, 
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race, background, and left-handednuas. That is all 'a lot of hogwash, as 
any practicing lawyer knows. 

People are different in how they look, walk, talk,and ethnic back
ground. You can't make distinctions on these characteristics. What you 
want to do is hear the person answer a real question. 

I have made determinations on jurors under the Federal system, 
the enlightened Federal system, by how a person walks. 

Now, it was not my choice. I would hay~ Eked to directly ask the 
person a question. In fact, the question was f:iil.ally put to a perspective 
juror, a very interesting question. I asked the judge to ask the question. 
My client was an alleged bank robber, a white male. I had asked 
the judge to ask whether anybody would be prejudiced against him 
because of Ius race, religious, or etllluc background. The judge said, 
"You should be ashamed to ask such a question when there are two Iuce 
black ladies sitting on that jury." 

I indicated I felt it was an appropriate question, and a Supreme 
Court decision entitled me to that-there is some doubt today-but 
that I thought it was a fair area of inquiry. Only because I was 
a,damant on the record, he asked the question. No one then on the panel 
said they would be prejudiced. This fellow walked up and he sat down. 
He had'heard the question that I forced the judge to ask. The jud~e 
said, "Do you have any comment on the questions I have previously 
asked ~"He said, "I hate Jews and white folks.~' 

That man was excluded. TIlE' fact was that he got a hard question 
but he gave an honest answer. He would not be fair to sit in judgment 
npon this person. "\Ve are not allowed the opportunity to explore for 
latent bias. 

That leads me to the next point. I have a prepared list of voir dire 
questions here, and I don't want to bore you with it. It is a sample 
motion for written questions. Under the rule if you are denied any 
personal voir dire you must submit written questions. So the poor 
State lawyer who walks into Federal court without having prepared 
them is done in. He is not entitled to specifically request any tIling 
nskedlUlder the existing: rule. In this case I had submitted 30 questions. 
About six were touched upon. Som8 dealt with basic qualifications. 
The overw hellllin~ly case-decided law is contained in the Hamling 
decision. It is totally within the discretion of the trial judge as to 
what questions are presentecl to the prospective jurors. 

I asked the question, for example, if the jurors had ever discussed 
the case with counsel after the trial. It has been my .expel.'ience· that 
eithel' defense or' prosecution may sometimes poison jurors by their 
post-verdict discussions. That question has neyerbeen asked in our 
district, and I go nowhere with it. I have had cases involving an 
insanity defense where I proposed questions concerning psycluatric 
considerations which were never asked. The questions to be propounded 
by the court ilie totally witllin its discretion the exercise of which is 
rarely disturbed by the appellate tribunals. 

Again, in Hamling; an obscenity case, the trial court refused to ask 
9.uestions as to whetl~er jUl'ors~ educat.ional,. reli~ious,. or ~olitical be
he£s would a~ect theIr evaluatIon of .obscen;Lty. That questIOn was not 
asked. The faIlure of the court to ask It was held proper by the com't of 
uppeaJs and the Supreme Court. There is no effective appellate review, 
because by the time you get to the appellate courts, j'udges are re-

.'. 
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luctant to cut somebody loose because of' some 'erl;oneous pretrial pro
cedure in selecting the jury. Often the :apPellate courts treat such 
complaints as defense counsel screaming after the fact. 

Congress has the responsibility to ensure that there is a fair proce-
dure in jury selection. .' 

In our district we use the Arizona system. The Arizona system 
originated in Arizona, but it was left to our district to nurture, develop, 
and Cl'e!tte the monster that exists today. The Arizona system is called 
the "wham-bani" jury selection procedure, which 011 a protracted basis 
might extend to 45 minutes. On good days 15 minutes. It really cuts 
clown on that wasted time for voir dire. . 

The system is initiated with the selection of 32 prospective jutors. 
The judge tIlen reads the indictment and asks questions. "What is 
yom' name ~ Where do you live ~ "What is your occupation ~ liVhat is 
your spouse's occupation ~ Can you be faid)' 

After that, the judge states to defense. counsel, "Col-Ulsel, take your 
10." Counsel fur the government takes 6 peremptory challenges. That 
is it; The·first 12 culled out are your jury. It is efficient, You have 110 

questions tl1at you can put orally to the venire. There is a restricted 
amount of written questions that you can indirectly put to the jUl'Y 
that the judge might ask .And that is your jury. It- denigrates the 
process of jury selection. 

I like to think that it is the function of Congress to put on an equal 
level with the judge. the role of fl~ jury. If we have such a summary selec
tion procedure at the total discretion of the trial judge, do you really 
establish the jury as coordinate £actfinder in the trial of the case ~ 

"Ve have also another hangover, a 1894 Supreme Court decision 
where defense counsel was not allowed to see the peretnptory chal
lenges exercised by the government. You might have a case where you 
think a prospective juror is somewhat senile. They are over 70, and 
they can't hear too well. Artel you would like not to blow your peremp
tory on that individual if the Government has already kicked them 
oft. You don't get to see the Government's exercisH ill pe;l.'emptory 
challenges. This little game is to cut down your use of the pel'emp~ 
tories because you will not know if the Government has removed the 
borderline cause case. If in dOl.lbt you must use your peremptory to 
challenge a questionable juror. That Supreme Court deeision 1111S never 
been overruled. Ironically, ill that particular case Arkansas did not 
permit the. State to conceal its exercise of the peremptory challenges. 
Arkansas, the enlightened jurisdiction, dic1not permit it. But the Fed
eral Government, with the wisdom of the common law and no com
ment from Congress, permitted it. 

Then we have the~'rejecting of the rejects." You have two juries 
pic1red in two other cou~trooms and the reiects are sent to a third 
courtroom. Those who are then excluded for cause or peremptory 
challenges, are sent down to your courtroom for selection. The pros
pective juror says, ('Yes, sir, my close buddies are with the State 
police." When he said that In .the firs~ courtroom he got kicked on a 
peremptory. He then GOmes mto the tl11rd courtroom and knows beilter 
what to say. It goes lilie this: 

"I am a mechanic." 
"Do you hl1\'e any law entorcement friends~" 
"Some very distant acquaintances." 
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When it is tho sa.me day, you don't get the feedback from the other 
counsetor have ready access to notes in.lt jury book. 

This is expedition without considerations of fairness. 
The Oalifornia experience, as I mentioned earlier, was the situation 

where the State court, a rather enlightened Supreme Court, I might 
add, decided to opt for the expeditious efficient Federal system of no 
voir dire by counsel. . 

In People v. O'l'010e, 8 Cal. 3d 815 (1973), the Supreme Court said 
in the future California courts were going to follow the Federal sys
tem and the judge may now exclude totally any role of counsel on 
voir dire. 

The bar, both prosecution and defense, was horrified. They rose up 
in arms to modify the statute dealing with voir dire. 

Where did >counsell get the relief ~ From the courts ~ No! From the 
legislature, the Penal Code Section 1078 restores the right of counsel 
to personally voir dire. 

Oriminallaw practitioners are not limited to one forum or another. 
They practice in both State and Federal courts. ,Ve like to think that 
the Federal system offers the best of the criminal justice system. It 
should not be so prosecutorial oriented a system th;},t leayes defend
ants as well as anyone in the courtroom feeling the parties didn't have 
their day in court. You want to walk into court and know whether you 
win, lose, or draw, you have received a bir shake. When our system 
comes to the point where you are not getting a fair shake, I don't care 
what your viewpoint is, it is not American. I feel that is the way the 
system is right now. I would be embarrassed to have foreign b;wyers 
see the jury selection system in the United States. 

The common law and the sixth amendment protects the right of the 
accused to peremptory challenges. 

The government apparatus, the court, is the agency that brings 
the jurors into the system and evaluates and qualifies them initially. 
This process of evaluation and accreditation of the jury is exercised 
by the government. 

I feel that the peremptory challenges should be disproportionately 
for the defense. Tl~ev should be predominantly weighted for the 
defense to offset the inherent government preselection process and to 
insure the jury actually selected is "impartial" to the defendant. 

The defendant is the one that goes off to jail. An evil of the present 
system is that defendants feel they didn't get their day in court, and 
that is one reason why mallY develop an antagonism toward the 
system. 

The public-witnesses and spectators-become extremely agitated 
when they see what really occurs in the courtroem. They didn't learn 
this in their little primers in grammar school about how you select 
juries. The jury selectivl1 process after 1968 with all of these legisla
tive renovations did not eliminate errer from the system. 

:M:y recommendations are threefold. First, I incorporate the ABA 
position see1..·ing personal -:oir dire by counsel. A revision of rule 24: 
should treat it as a dynamic whole, not piecemeal. You loek at rules 
piecemeal in the proposed amenclment l)recess. Now there is no effec-
tive role of counsel in selection. .. 

So I am asking that you meclif-y rule 24(a) to include mandatorily, 
like California, the right of counsel for prosecution and defense to 

.. 
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personillly voir dire the jury. I am .not speaking as to how much voir 
dire. It can be 2 or 5 minutes per juror-whatever the judge feels is 
reasonable. He is the controller of the trial, and I am not trying to 
undermine his role. I am just saying there should be a role for 
counsel. 

:My second suggestion is-and this is somewhat contingent if my 
nrst suggestion should not be considered appropriate-is that rule 
24 (b) be modiiied so that if cOlIDsel is denied voir dire, which is the 
overwhelming Federal court practice as it is now, 20 peremptory chal
lenges for the defense, the common law number, and 10 for the gov
ernment. By the way, at an earlier date there were only five for the 
goveriunent, but I will throw in the five in the spirit of generosity on 
the part of defense. Twenty and ten. If voir dire is allowed, I would 
respectfully urge this committee to suggest the continuation of the 
present rule. That is to say, 10 and 6. To suggest what has been pro
posed ~o you by the Judicial Conference makes a farce of our Federal 
court Jury system. 

The last point I would add is one of my ever popular ones which 
have been favorably received by the Judicial Oonference Rules Oom
mittee. This is one I h!1ve mad,e over and over again because having 
been brought up in illinois and kind of nurtured in that system, I 
l.'i.nd of like the way they handle some things. In lliinois they have a 
motion to substitute judges. When I came to Oalifornia, I encountered 
a similar procedure in O.O.P.170.6. 

lVe are dealing with peremptory challenges to jurors, which we 
have now caused to be subjected to much scrutiny-the right to take 
people who walk in off the street fur a 6-month duration to sit as 
judges, if you will, of the factual liability in a criminal case. 

Let's direct our .attention to some other area,: the Federal judge. I 
am suggesting that there be one peremptory cha.llenge to the FecIeral 
judge in a multijudge district. That is a district where there are five 
or more judges. Let 111e give you some common experience in the 
courtroom where I sat next to the defendants. When you are in a 
district with five judges -and one of them is known as the "Hammel' of 
God," your oClient ti.ll'llS to you ,and says: "Why me ~ Why m('. ~ Why 
did I get stuck with this one who, although appointed for life, thinks 
he is anointed for life.'~ I had personal experience in Chicago with 
".rU'lius the trust" Hoffman. Does the system really manifest a sense. 
of fairness when you have to look tlle defendant in the face ~ Do you 
say, "Well, he really is a fair judge." I have a duty to be c::mdid with 
my client. And I say, "If the judge finds you gu'i1ty, he is going to.! 
sock it to' you." That is the way it is . .As a lawyer, yon sit there and 
you label the fiv~ judges in your courthouse. . 

My proposal IS that we shonld have a system where youeau substI
tute out one judge. In fact, what you are doing is giving them feed
back to say, maybe,judge, Y011 are the "Hammel' of God." This group 
here sits at the pleasure of the electorate every 2 years. If J:'ou get out 
of hand, you have to ang-wer to a lot of people. I am saymg that a 
judge, if he wants to be fair and impartial, should have some sensi
tivity to the parties. This peremptory challenge should go only to 
the defendant in a criminal case because it js the .Attorney Gerieral 
who evaluates the qualifications, backgronnd, experience, and temper
ament, if you will, of those who will sit and pass judgment on those 
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who might oppose the United States in a {lase involvinga. F.ederal 
'criminal offense. ..' '. ;' . 

This suggestion is based on my experience in Illinois where ,the de
fense may substitute two judges out in criminal cases. In: Wisconsin I 
believe there is a similar rule. In California, we have a statute; C.-C.P. 
170.6, which is activated by an allegation of prejudice. If in: doubt, 
'You have to say the judge' is prejudiced, but it is an absolute thing that 
'Once you make the allegation, the judge is kicked from the case. The 
States have this procedure. Whmi many of my brethren. from the 
State courts co111e into Federal courts, they say: HDon't we have a 
170.6 overJlel'e~" TIre. answer is, HNo." And ,by the way, our·State 
judges have to' run for .election every 6 years. Federal judges don't 
have to l'illl fOl' election. . .' . 

. So I am strongly urging that the committee consider ~ 111OLion to 
substitute judges on'behalf of the defense or a peremptory challenge 
to the judge. It is not going to have a great effect on the system, be
cause when another judge gets the case, if you opt out of . another 
·judge, that fact might have adverse considel'l1tions. Lawyers are not 
going to exercise !his ,vi~ly-nilly. Butwhen you have a client.who feels 
he has not had Ins day m.'court, shouldn't he have that optlOl)j That 
is all I have to say. I hope I didn't bore you. I know it is a long after
noon and I am able to respond to any questions yon might have. 

:Mr. MANN. Ms. Holtzman. 
~Is. HOLTzl\uN. Mr. Cleary, I want to thank you for your very 

illuminating testimony. I think you have made your point very well. 
I am concel'lled about your criticisms on the challenge for cause. Is it 
really the thrust of your testimony that the right to challenge for 
canse is not an effective right because you are not permitted to de
velop information that would permit a challenge for cause ~ Is it a 
fact in some circumstances the judge arbitrarily denies motions? 

1\Ir.Or.EAIlY. I am suggesting both grounds. First, since you have no 
voir dire, yon can't really probe the person as to their basic qualifica
.tiOllS as when you could snggest at side bar: "Maybe t.his person can't 
hear so well." So you don't get any probing at all. . 

Second, even though you submit written questions concerning this 
nl'<'!l, the judges seldom' even look into t.hose areas or ask those ques
·tions. ,Vhat you haye. to show is abuse of discretion on judicial review. 
So that by foreclosing counsel from voir dire, you don't even get to 
prohl'. the area. . 

Now, it is anoth~r thing where a judge lets you probe the :trea, and 
if the prospect.ive juror had. some obvious bias, the judge asking the 
rhetorical question: "Can you be faid" wOll.~d eIillllinate it. If you .are 
a,Uowed to probe the area, I think some judges might tend to grant t.he 
chaJlenge for cause. Where you are not allowed to probe you have the 
judg~s malting the record to preclude judicial review. The judge will 
Sfty, Well, I had a chance to evaluate the demeanor of that witness 
nnc1 I1C ·responded very honestly when I said, 'Could you he faid' " 
1'hat is it. So yon have. no effective machinery to challenge for cause. 
ThE'- only tool is voir dire. It doesn't exist. 
. )ls. HOLTZl\fAN. Rule 24 says that the court may permit the defend
ant or his latto~'ney to conduct ~he examfuat.ion of prospective jurors. 
In how many mstances do the Judges permIt the attorney to conduct 
'such examinations ~ . . .. 
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Mri GrMA'RY; For the record; zero. ~..~. 
Ms:Honrz1IrAN. I ha:v.e no further quesbons. 
nfr. MANN'. lVIr: Hyde. ., . . 
!.tH·. HYDE. Thank you. I, too, enjoyed very much your pTessntation, 

Mr. Cleary, and I agree totally with you that counseLought to have 
some set period of time to intenogate the jury. I don't see anything 
wrong with 5 minutes per juror, fr'anldy. You aTe talking about an 
hour for each side, or 2 hours to pick the jury. The, difficulty we have 
is persuading our colleagues who are not lawyers that we are not just 
trying to slow up jury trials and trying to provide lawyers with a 
chance to romance the jury and all of that sort of tliing. But in a 
criminal case, you just can't lmow the bias of somebody, the. prejudice 
or their int~llectual limitations, without talking to them. I have had 
the experience in Chicago of having a jury picke'd for you t~nd there 
it is. . 

I am sure you have had much more experience along that line. So I 
WOlllc1 opt forsom0 mandatory'lime for counsel to interrogate the 
jury. I think you have got to leav~ thi3 propriety of the questions 
within the judgment of the court because there have to be some re
f'traints, as you lmow. But you can't make a fair judge by rule, un-
fortunately. I would agree with that. . . 

The change of venue, of course, is so itnportant.lll Federal court. 
The peremptory challenge of the judge, as you call it. I can see great 
resistance to that. There would be the nonability of judges. Even hl 
a mulf.ijudge district court such as Chicago you have a couple judges 
neysr hearing a crilninalcase and the others overbl1rclened with the1l1. 
I wish we could work something out because as you say it is wor1..--ing 
in the State COUl't svstem. 

,Vhat do you think of a special sentencing coui,t 1 It would "defanp:" 
the hanging judge who is going to administer the tdal a11(l it would 
provide a continuity ofsente:ncing, so one judge wouldn1t give 6 months 
and another 6 years. If there were a court tllat did nothing bllt sentence 
them, trne,they woulcln!t have heard the case, they wotllcln't l1aYe 
noticed' the demeanor of the witnesses, et cetera, but still it seems to me 
it would prmride a :fairer basis in the long nm' and would obviat(' the 
necessity of changing venue from judge to judge. But i:h a multiple 
district court you would have three judges who did the sentences. I 
have often thallght that might be an answer to some of the problems. 
It is not before us. . . 

Mr. ·CLEARY. [t will :be before you in rule 35.1. The first :point is tliat 
in-house review; one district judge Vel'Sl1S anothei', is limited. Each 
Federal judge is an entity unto hilnself. They doil't. Jilt~ their prerog'n," 
tives questioned even by this Congress. You fin.clthe fueling is: "I am 
not going to interfere with this judge's rnling." 

District courts have tried the sentencing ptUlels, but the ABA stand" 
ards urge ~ separate reviewing .cou1~. I d~m't like to s~e ad9iti9nal ap~ 
peals, Tthmk that'sentence reVIew, Just hIre we have III IllmOls)coulc1 
be integrates 1 with a regula~ Federal criminal appeaL Also, an appe~l 
may be prOVIded from a demf!,l of amotIOn to reduce. . 

The,other thing, too) about the time of allowing counsel to make 
inqtlir-y;'if,I may respond to that, I believe in the reason·ableIie,ss·'of 
judges. It is just that the Dase law has told judges they canf6tedose any 
inqlliry.by couli~l. I feel that·this·Congress should!inaridate inqtliry 
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subject to reasonable restraints. I don't believe in conditioning jurors. 
I don't like it. I don't like the use of law questions being asked the 
jurors other than the difference o~ proof between civil cas~s and crim
inal cases. I want to explore theIr fitness to serve; that IS all. Now, 
sometimes it is abused. But merely because we have the abuse in some 
State systems shouldn't preclude any participation. 

Mr. ·HYDE. You would be satisfied with some language that said 
that counsel for the Government and for the defense shall have a 
reasonable time to interrogate prospective jurors ~ 

Mr. CLEARY. Yes. 
Mr. HYDE. Thank you. 
Mr. MANN. Thank vou so much. 
,Ve appreciate your being here. 
Our next witness is Roger Lowenstein, Federal Public Defender 

for the District of New Jersey. 

TESTIMONY OF ROGER LOWENSTEIN, FEDERAL :PUBLIC DEFENDER, 
DISTR:L::CT OF NEW JERSEY 

Mr. LOWENSTEIN. Thank you. 
I would ask the subcommittee fOr permission to add to my testimony 

in the record later. 
Mr. MANN. It will be made 'a part of the record. [See ip. 143.] 
Mr. LOWENSTEIN. I think as you can see from John Oleary's t(,8ti

mony, we derense attorneys are so orten a kind of ornel'y bunch. It is 
a thanldess job occasionally, 

Let me just tell you of sonlO of my background and tell you how I 
came to be a Federal public defender. 

I was a State public-defender for a while in Newark, and then I was 
in private practice. I then became assistant corporate cOIUlsel in the 
city of Newark and I was a municipal prosecutor for a while. 

Now I'm a Federal public defender . 
. In my career, I must have tried some severalluUldred cases. It is 

wIth a great 'amount of l'egret that I come before you today to say that 
for the first time in my career I have seen irmocent people being con
victed. There is an ir0ny there because the people who are being con
victed are being convicted iII Federal court, not in State court. 

In my whole career as a State public defender, with all our terrible 
lack of money and no time to prepare a case and getting the file the 
same day of trial-I remember 1 week I ti'ied 'five jury trials. That 
was in 1 week. I had two juries out deliberating while I was being 
forced to pick the third jury. 

Nevel.' once did I feel that an innocent person was convicted. Now, 
with all the money we have iII the Federal system-and I have a staff 
of tremendously talented lawyers. I have investigators. The judges 
have a very small bacldog compared to the State court. . 

The pressure is really nowhere near what it was iIl the State system, 
and yet I have to say to you today there is much more justice in the 
State system than there is in the Federal system. 

It is'a very bittel' experience for me, because Iieel I ama much 
better lawyer than I have ever been. I hope I get better with age. 

Yet, I have dients who are innocent and are being convicted. I don'~, 
mean just !3lie.n.ts who have a technical defense that isn't recogni.zed. 
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There are plenty of those.'I mean people -\vho legitimately diclnot do 
wha~ they are accused of doing, and in Federal court they are being 
conVIcted. 
Whyisthat~ 
One of the main reasons is the jury selection process. 
First, we don't get a fair cross-section of tlie community. The jury 

list does not include a cross-section. The voter lists are undemocratic. 
We have three times as many drivers ill New J eresey as we do voters. 
The motor vehicle lists are three tinles as democratic in pickin<Y jmies 
than the voter lists. ,.., 

The jury selection, just from the very beginning, excludes young 
people\ minority groups, resident aliens who have a right to sit on 
juries. It excludes poor people, people who are the peers of my clients. 
They are not on juries. 

The typical jury that I face with an urban, young mUlOrity group 
defendant is a suburban, retired, extremely white male group, the peo
ple who h{Lve moved out of Newark to get away :rrommy client amI 
people like him. ,-

That is the beginning. 
A.s John mentioned earlier, we dOll't voir dire. ,Ve can't talk to these 

people. We can't ask them what they think ,about reasonable doubt. 
I thUlk if you took the average person on the street and asked them

"OK, you are now a juror in a Federal case, and the evidence is put 
in by the Government, and after listening to the evidence you feel 
that'the person is probably g"uilty, would you convict '§1' • 

The anSWeT would !be, "Yes, of course I would conYlct. 1£ Hley are 
probably guilty I will convict." 

That is not our standard. "Ye have ft, "beyond a reasonable doubt" 
standard. But how many lay people really understand that, really un
de'rstand that "probably guilty" isn't enough ~ 

I am not talking about people who are vicious or venal ancl who 
really want to get my defendant. I am sure there are a few people like 
that: No, I am'talking about people who genuinely don't llnderstawl 
the standards that our system sets up so tha.t if a few g"uilty people 
have to go free in order to keep imlocent people from being convicted. 
so be it. 

'The voir dire is supposed to take care of it. We don't have a voir 
dire. We have people ~itting on juries who ~re.in awe of the Federal 
court. The rooms are L ,rgeous. They were bUIlt III the 1920's. The pros~ 
('cut-or is the Government lttwyer. He Sttys, "I represent the Umtr.rl 
States. II That is p,retty impressive.. .. . 

You ttl'S in a bIg room and the Judge 1S the Judge and he IS way UP 
there somewhere, and there I am way far away Irom the jury. The 
defendant sits as far from the. jury as is perm~tte?- by the ,geograph.v 
of the cMrtroorn. The G-overnment attorney IS rlght up there. It IS 
tou,gh. 

Wha,t annoys m~ about the whole process is those p(>ople who say 
"well, let's equalize the role. of the Government fmc! the defendant. 
Let's <Yet some symmetry." A. criminal trial is anything "but symmetri
cal. This is no Newark cop I have to cross-examine. This is the FBI. 

What do(>'s the average suburban middle-class iuror t~irik of the 
credibility of an FBI agent even aitel' Watergate ~ Auythmg he says 
has to be the gospel. We have the longest odds possible. 
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Add to that the whole nature of Federal crimes. A. Federal jury trial 
is very different from a State tdat In the State there is purse-snatch
ing, possession of narcotics, even murder, and there are very simple 
issues: did he do it; waS' he there ~ Something like that. 

A typical Federal offense is interstate transportation of bonds mov
ing in intenltate commerce, lmowing; the same to have been unlaw
fully converted. I don't evenlmow wnat that means most of the time. 

An element of the offense is that my client had to know that these 
bonds were unlawfully converted and were moving in iilterstate com
merce at a certain point. 

You have that kind of issue. 
It is very· easy to say how innocent people may be guilty. A person 

who sells stolen bonds to an undercover agent may ~ guilty of a StatE' 
offense such as false pretenses, but may not be gUIlty of a Federal 
crime. There may be no interstate commerce element. 

But how do you convince a jury of that~ ,Yell, it is a process of ed
ucation. How do we go about educating jurors as to what their duty 
is ~ What do we mean by reasonable doubt? How do you analyze 
whether there is interstate commerce ~ 

It is very bad to ,come into court faced 'by a jury ,panel with 'a built
in pro-Goverll111ent bias which is in our society all too prevalent. 

Again, I don't mean that people are vicious-they are not out there 
purposefully trying to do a defendant in-but many people have a 
kind of bias that can only be discovered and overcome by means of 
an adequate voir dire. 

As a result, day after day people like myself and my brother and 
sister public defenders are having their jobs made harder and harder. 

II you take away our peremptory challenges, that is the last straw. 
I Temem'ber talking to ,another ipublic defender. I said: "I ,am going 
to Washington and I am going to testify about the cutting down of 
the defense peremptory challenges.froml0 to 5." 

And he l,aughed. He said: "'Where weTe you 5 yeaTS 'ago when they 
eliminated the voir dire ~ Where were 'YOll when they set up 'a jury 
act which focuses on voter lists ~ Aren't 'You a ;little rrate ~ Why don't 
you just let the last straw hit you 'and then you can resign and let 
someone else who isn't quite ornery do the work of being an efficient 
court flllctionary ~ You can let someone .else help you:r client onto 
that railroad tmin to jail." 

We have a tough job, and if we don't have peremptory challenges~ 
. that is the last stra.w. 

I have here a part of a bdef that I wrote. I am going to submit it 
as part of my statement to this committee, It involves a -case I tried 
a few months ago. The charge was conspiracy to inlport 30,000 auto-
matic weapons from Jordan that were surplus weaponry. '. ' 

:My client was accused of thinking and talking about brino-ino- theIll 
into' this country. It was a conspiracy charge. No act ever I::> oc~urred. 
GlUlS were the focus of the whole case. 

Onto the jury panel walks :Mr. Jones-I forget his name but it is 
in the transcript. ' . 

"Where do you work ~" 
"Well,I am a guard at the armory." 
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. "Whel'e did you work before that~" 
"I was,a Jersey City policeman for. 4 years." 
"What did you do before that. ~.":' . 
"I was '3. security guard ·at .a 'lll1SS1Ie 81 te." ..' 
An. of. those things were part of the case, gl,IDS, pohce, police WIt-

nesses. Missiles were a part of the. testimony of the case in ,ch~ef, anel 
he WaS ~guard at the armory. He IS an expert on guns and he IS there 
to keep people from doing what my client is accused of doing. 

So, I said to the judge, "Excuse him for cause. Thl.:::is a cause 
challenge." . . _ 

The judge said, "Well, we will talk'O:fthat. 
"Now, MI'. Jones can you be fair in this case ~ Can you be really raid'" 
"I thlnkso judge." 
"Well/' saM the judge, "I am afraid I can't excuse him. for cause." 
I had: to use a peremptory challenge. I had a codefendant in the case 

so I had five peremptory challenges. My codefendant pleaded out of 
t1le case after the jury was picked. 

I had those fiv. e peremptory challen~es and they weren't very much,. 
and if you thi:n.1, ~11011t it I really only had four . .A;ny good defense 
attorney after using his peremptory challenges knows he has one 
more.' You look behind you, see this fellow sitting out there. "What if 
I get rid of someone I don't like and I don't ha;ve any more peremptory 
challenges, and some Cro-Magnon might sit down there and I don~t 
have any more peremptory challenges. 

So, wha~, you are Tewlly ta.lking ,rub out here is eliminating six of our 
10 down to,fonr. Using that last one is a tough decision. It is going to 
make it a charade. It is going to' make it" absolutely impossible. 

I.have 0'110 final thing I want to mention to the committee. It is a 
book that my employers, the Administrative Office of the U.S. Courts,. 
have published. It is called, "Jur.or Utilization, U.S. District Caurts." 
Every year they publish it to show haw efficiently jurors are being 
utilize(l. I looked into it to see what we cauld learn. In Virginia, the 
eastern district, 33 percent of all jurors are challenged. It is the highest 
percentage in tIm cauntry. The average number of jurors challenged 
is 15 percent natianwide. 

Arriazingly enough, their efficiency is better than the natianal aver
age. JUror utilization is terrific in the eastern district of Virginia. 
There is no carrelation between number of challenges and d'allars 
saved . 

.A;nyone whO' comes befare this committee and says, "",Ve cut down 
the number of peremptary challenges and it is goino- to save money,'" 
is lying to you, whether intentiona:lly or riot~ Ther:is no ~orrelation 
between dollars and challen,g:es. 

Just laak at the statistics. There is none. 
1 then looked to see what was the district with the lowest number' 

of challenges in the country. It is the western district ofNorthCaro-
lina, Asheville. " . 

So, 1. made a :few phane calls. I called the clerk inN orth Oarolina .. 
I said', YWlw is, it that so :fe:w ju,rars are challen,g:ed ~" My instinct was' 
th~t~h~s: IS ter1'1ble,no one IS pemg chf!'llenge{1. It sounded like 'People 
gomg thrqugh the system WIthout bemg challenged adequately and, 
maybe tlus is bad. 

86-274--77----10 
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The clerk told me: ",V ell, we believe in the voir dire out hel.'e in tbe 
western district of N orthCarolilla. Our judges really feel that lawyers 
should be questioning these j1.ll'orp,· unlike everywbere else in the 
country. After an extensive voir dire 'by a'awyers -and 'an education of 
the jurors and it is clear to the attorneys that the juror really lmder
stands 'What his duty is, they don't use so many challanges. 

"I said. WeU, tha,t is really interesting. You mean that the more 
yoir dire you have the fewer {l}lallenges 'are actually eX81rdsed ~ 

"That is the :way it works. 
~'How long does it take to lJ?ick.a jury in the western district. of 

North Oarolina ~ 
"A half hour." 
One half hour. So that anyone 'who comes before this committee with 

some lrind of phony efficiency justification for cutting out defense 
peremptory challenges--it is as phony as a $3 bill. It is a hidden way 
of saying that we are so concel'lled about convicting guilty people 
that. if a few innocent ones have to be convicted as well, so be it. 

That is really what is going on here. There is no justification either 
in time sayed, money saved or anything, for cutting down defense 
peremptory challenges. As it wOl'ks now, with my 10 and the Govel'n
ment's six, the Government has one and then I use two. Then the Gov
crmuent uses one and I use two. One and two and one and two and then 
one and one. 

So the time saved by cutting down my two to one is nonexistent. We 
have the same numbei· of rounds. Instead of eliminating one I elimi
nate two. I say, "Your Honor, I would like juror No.4 and juror No.8 
excused." 

They get up and walk out and two more come in and sit down. So, 
there is no time saved in cutting my peremptory challenges in half. 
There is no money saved. There is no court time saved. ,Vhy, then, is 
there this move to cut down defense peremptory challenges ~ I really 
don't know the answer other than some kind of symmetry. Let's call 
the Government and the defense equal in a criminal trial. 

"Tell, we just aren't equal. I wish we were. I wish I had 5,000 FBI 
agents at my beck and call to help me prepare my cases. I wish I had 
the benefit of the l'esources of the pl'osecutorial arm of the U.S. Gov
ernment.. I wish I had the public opinion behind the defense of a case, 
the same public opinion that is s,crE:'aminp: for law and order ,It any 
(' ·)st.. I wish I had all of that, but I don't. It is not an equal contest in 
Federal court. It is so unequal that for the first time in my career I 
call say that llmocent people are belllg convicted. Let's not even worry 
about sentencing . 

. What does it mean to have somebody charged with a crime that they 
chdn't .do? Wha~ does it meu;n to be told by a jury ~hat, yes, he did it. 
,Vhat IS th,:, sOClal cost, not Just to that person ~ It IS a mess. I am lit
erally begglllg you not to do what you are asked by the Justice Depart
men~ to .do. ;Let us have not only peremptory challenges but some access 
to th~t Jury so that 'Y.e can educate t~em a~ to what their duty is. 

I~ IS n~t to use OUlJa b?ards or to lllgratJate ourselves with the jury 
to the POlllt where they hIm the defense attorney, but just so they un
derstand what reasonable doubt is. It is a very difficult concept. 
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. Thank you for' hearing me 'out and thanks particularl;v for asking 
the people who are actually trying cases in Federal court to COlnll here 
as witnesses rather than those who just theorize about it; . . 

Once you are in the pit, as John and I are, it is a far different experi
ence from what the theories say about it. 

Thank you. 
Mr. MANN. Thank you, Mr. Lowenstein. ~fr. Hyde . 

. Mr. HYDE. I have no questions except to compliment the Federal 
Public Defender Service for its very' able spokesmen and praotitionel's. 

~Ir. LO'VENSTEIN. Thank you. 
Mr. MANN. Ms. Holtzman~' 

. Ms. HOLTZMAN. I echo the previous remarks. 
Mr. MANN. Thank you so much, Mr. Lowenstein. 
We appreciate your being here. 
[The following information was submitted by Mr. Lowenstein for 

the record:] 

SUBCOMMITTEE ON CRIMINAL JUSTIOE, 

FEDERAL PUBLIO DEFErmER, 
DISTRIOT OF NEW JERSEY, 

Newark, N.J., MU1'ch 2,197"1. 

Oommittee on the J1taiciary, House ot Rep"esentaUvcs, 
1Vus1tington, D.O. 

To THE SUBOOMMITTEE ME1.rBERS : Please accept my appreciation for permitting 
me to submit this statement and to appear personally regarding the proposed 
amendment to Rule 24 of the Federal Rules of Criminal PJ."ocedure. 

The proposed amendment, cutting in half the number of peremptory challenges 
allowed the defense in a federal criminal case, would further erode the ability of 
my clients to obtain a fair trial. The proposed amendment is so unwise, in fact, 
that this Subcommittee should consider strongly an alternate amendment to in
crease the number of peremptory challenges available to the defense and to return 
the voir dire of the prospective jurors to the attorneys. 

The proposed. amendment must be viewed in the context of the entire jury 
selection process. As I mentioned in my testimony before the Subcommittee, for 
the first time in my eight year career as a criminal defense attorney I am seeing 
clients who I .believe to 'be innocently convicted. Despite the far fewer resources 
available to the state courts, in over one hundred jury trials in the state courts 
and in my entire experience as public defender and private practitioner in the 
state courts of New Jersey, I never saw an innocent man convicted. Ironically, in 
the federal system, with far greater resources and fewer backlogs it is much more 
clifficult to obtain an acquittal One of the reasons for this is the inability to ob
tain.fair and impartial petit jurors. 

We begin with the statute which controls the selretion of jurors in the federal 
system, the 'JUry Selection an'd Service Act of 1968, 28 U.S.C. §§ 1821 et seq. The 
Act requires that panels be selected at random from a "fair 'cross~section" of 
the community auc1 prohibits discrimination based on xace, color, rellgion, sex, 
national origin, or economic status. Asa possible source for the names of pro
spective veniremen, the Act suggests voter registration lists or. lists 1(}f actual 
voterS. This suggestion, however, is limited by the cavea.t that such sources must 
not be used where they failed to comport with the underlying policy of the Act. 
If use of voter lists only ~sults in the systematic exclusion of some particular 
group or class. of qualified citizens then the Clerk of the Oourt must supplement 
the voter registration lists with othel: lists. . '. 

In practice, at least in New Jersey, the exclusive use of voter lists has l'esultcil 
in some fairly substantial systematic exclusion of groups .. Poor persons, members 
of minority groups, young persons, are all underrepres!)nted on f!lderal jUries. 
Thf.'!'e are, for example, t~ times AS many registered motor vehiCle Operators 
in New Jersey as there ate registered voters. ~e U~. of motor :vehicle lists 
would be three times as democratic as the u.seofvoter 'l'egistration llsts,.but the 
Court has not acted to supplement the voter listfJ... .. . 



144 

Far too often I have a young urban client who is a member of a minority .group. 
faced with an older, suburban white jury. That does not mean necessarily that 
such a jury is incapable of being fair to my ,client. It does mean that in 'Order· 
for that act of fairness to take place, certain procedures must be utilized' by
the court in order to weed out thr!le prospective jurors who 'bear s(}me 1I)0ssibie 
bias against the defendant, 

This brings us to the second level of screening, the voir dire. The voir direo! 
prospective jurors is no longer the province of the attorneys in the Case, The 
Court has taken control of the questioning of each prospective juror and as a, 
result it 'is more and more difficult to ascertain whether or not there is any bias,. 
As stated'by the Supreme Court, "The voir dire in American trials tends to be. 
extensive and probing, operating as a predicate for the exercise of peremptories."· 
Su)ain v. Alabama, 880 U.S. 202218-219 (1965). In fact, with the judge in,control. 
of ·the voir dire, the questioning is far from extensive and probing. Often 
jurors are questioned as a group as opposed to individual questioning. Often the. 
questioning is leading, and designed to .obtain a certain answer. For example, if' 
a prospective juror indicates that he or she has a relative in law enforcement, the. 
judge is likely to follow that response with the question: "That wouldn't affect 
your ability to sit in this case as a fair juror, would it?" The attorney in such, 
a situation would have followed up the juror's answer indicating a relative in,. 
law enforcement with questions such as: "What ldnds of discnssions haye you 
had witli your relative concerning his work? Will you be talking with your rela
tive in the next few days? Open-ended questioning will lead to the revealing to 
the court and the attorneys who the prospective juror is. Merely asking someone, 
if they can be fail' does not help very much. 

The third level of screening of prospective jurors is the peremptory challenge. 
Even if the :first two levels, the ~"'lection of the master jury lists from voters. 
and the voir dire by the court fail to adequately screen the prospective jury, 
the exercise of a defense peremptory challenge may still allow a defendant to. 
'Obtain a fair jnry. CT;l.tting the number of such peremptories would have a dis-. 
astrons effect upon the ability of the de~ense to so select juries and would, I)1ake. 
a federal trial more a charade than an exercise in justice. 

~'here has been much criticism of grand juries as merely the arm of thel. 
prosecutor. If juror selection is to continue in the manner described above and 
peremptory challenges are to be still further limited, the petit jury as well will
'be subject to the same criticism. 

I have attached to this statement an excerpt from a recent brief in out office._ 
In that case a client of ours was charged with conspiring to import a huge,num-. 
bel' 'of weapons which had been stockpiied in Jordan. The subject matter oil·the, 
trial, therefore, was guns and it was important in jury selection to keep in
dividuals with particularized lmowledge of weapolll'Y and law enforcement ties: 
from sitting in judgment on my client. One of the defenses in the case was en
trapment by the Bureau ,of Alcohol, Tobacco 8: Firearms, the prosecutingag$lcy .. 
A prospective juror was seated who had been a policeman in Jersey City for four
years, followed by fourteen years as a Site security military police supervisor
at a missile site in Livingston, New ~ersey, .and followed, by his present employ-_ 
ment as a supervisoi'of track and wheeled ,vehicles for the Department of,-ne-. 
fense at the Armo~-y in West Orange, New Jersey .. A defense request that the_ 
juror be excused for cause was denied,. since the juror had responded; when, 
asked if his background would make it di~cult for him to be fair all'd impartial, 
"I don't think it would make it difficl\lt for me." The (Iefense attorney was then, 
forc2d' to use a peremptory challenge Which in this case was limited to five, 
since a codefendant had pled guilty immediately following jury seiectiol,l. ' 

Whatever the reo,sons for the proposed cut in peremptory challenges, they· 
have nnt Ibeeri made clear to this witness. I ihave sDud!ied the .book entitled, 1976" 
J1trOr UtiZizaUon in the United, States District· Oourt; a publication by the Divi- , 
sion of Informations Systems of the Administrative Office of the United States 
Courts. That study exafuines the use of jurors in each feder,al district in. the. 
United States. One of the items "tudied is the relationship between the numoor
of ;Juror~ !!hallenged nnd efficiency. Studying t~ese statistics it is clear that 
there is no efficiency or economic relationship between the number of challenges", 
and the efficient utilization of jurors. , 

In the Eastern District bf Virginia 83.% of aU jurors are challenged. This is ' 
the highest in the country. And 'yet the 'efficiency index of juror utilization is', 
lower than the national average, indicating that despite the challenges, the jurors. 
are still being recycled effectively onto other jury panels. One interesting fact: 
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-Stands out in examining these statistics. In the Western Pistrlct oJ; ~Qrth,Caro
Una there,is a percentage of jurors challenged which is the lowest,inth~cQun,
try-6.9%. My initial response to those figures was that thl} attorneys :Ql\Ist not 
be doing their job, or that the judge was not permitting, for some ,;ea~~,enollgh 
challenges. A call to the Clerk of the Court. in Asheville, :tq"o:rl;}:t QarQlin~,showea 
that my fears were totally unfounded. In the Western District of Nort~ Carolina 
the attorneys are Ilermitted to individually yoir <Ure the prospeGtivej~lNrs. 

Because of the ability of the attorneys" through thE) voil: dire, to ed1,lcai;e the 
prospective jurors as to the issues in the case and to examin,e each olle,as to the 
possibility of prejudice,.fewer 'Challenges are deemed necessary. J; aJD. WOJ,')lled ll!l 
well that the selection of juries in the Western mstrlct. of North Oarolina is 
extremely efficient, and takes approximately ol;l.e-half hour pe;n case, 

It should be pointed out as well thlltthere is nocouct tllnesaved by 4ecreasing 
the number of challenges. In New Jersey the exercise of peremptory c4allenges 
'Proceeds as follows : There are four rounds where the prosec~ti.Qn, e~en:j.ses one 
'challenge and the defense two, followed by two rounds where eaCl1 "'ide h!ls one 
challenge. Cutting down the number of defense challenges would not shorten the 
number of rounds, only the number of jurors which the defendall.t is. able to 
'challenge. 

Since there is no savings in court time or in e.fficiency in juror utilization as a 
result of the proposed cut in peremptorY challenges, what then is the justification 
for such an amendment? It is lame indeed to suggest that tb,ere is sOlIlething to 
be gained from mere symmetry, since the trial of an alleged (:rimi:nal in l!'ederal 
court is far from a symmetrical process. The sca).es are Vtlry :A~vilyweighted m 
favor of the prosecution and it is only the so-called presuw.p.tio.n ol!Jn.noeence 
which protects the client from being. overwhelmed. Cutting down def~se chal
lenges can only benefit the prosecution Ejven more. If the II,mej:ldmentjs to be 
Dassed, it must be passed. with the clear message attached to it iibg,tit'is so iro
'Porant to convict guilty persons in Federal courts that a few innocent Qnes also 
convicte(l must be the price paid. It is only py being clear about the intent and 
-effects of such an alIlendment that a true national debate on the problem of crime 
in our country can occur. . 

Once again, I thank the Committee for its kind attention to lIIy.remarks. Some
times as a defense attorney I feel that I am too often whistling in the wind. I 
have not felt that way before this Committee, and am much impressed by the 
legislative process at work. 

Respec!:fully submitted, 
ROGlUI A. LOWENSTEIN. 

Attachment. 

XII. THE TRIAL COURT ERRED IN DENYING ApPELLAN'C'S RE~m;ST lloa ONE ADDI
TIONAL PERl')lIIPTORY CHALLENGE, AND THEN REb'vSING To :PISOH~GE FOil CAVSE 
PERSONS WHO BY EMPLOY¥1')NT OR IMMEDL\'TE RELATIO:N WERE IlS'TI1,{ATELY 
CONNECTED TO LAW ENFORCEMENT 

A. SCOPE AND STANDARD OF REVIEW 

, The failure of the trial court to grant additioll-al peremptory challenges wa$ 
an .abuse of discretion amounting to a violation of Rule 24, Federal RulE.;; of 
Procedure. 

B. ARGUMENT OF LAW 

Prior'to the selection of tIle jury defense counsel requested that each defendant 
be permitted to haye an additipnal peremptory challenge. The request w!ls. denied. 
(T. 8) The jury, panel was in its third week of service. Most of the jurors in the 
venire for the present caSe had served on two prior ctimtnal cases during their 
first' two weeks oJ; service, both of which resulted in ~tiilty verdicts in either a 
conspiracy or n. gun possession caSe .. rurors Nos. 6 .and 7 served on those cases. 
(T. 27) Juror No.6 was involved in both cases, Ol)Ce as a juror and once as an 
alternate. (T, 30) During the voir dire, Juror No. 6 indicated that her son is 
currently a patrolman iri the City of Newark, and in his work carries .a gun. 
(T. 36-37) She'stated further that her husband is 'a security guard at Essex 
County College, i:q Newark. JUror No. 7 indicllted that she has two nephews 
\whoare law enforcement officers. One ~s the Sheriff of 1.~orrls County and the 
othpr one is a patrolman on the Parsi,ppany-Troy Hills Police Department (T.38) 

The attorney for the governlIlent inforDle{~ the Court that the case .agent sitting 
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at government counsel table is a close friend of the Sheriff who is a nephew of 
the juror. Defense counsel asked that Jurors Nos. 6 and 7 be excused for caused. 
This was denied, since both said that they could be fair and open-minded if 
picked. (T. 41, 46) 

Juror N. 2 was similarly not excused for cause despite his brother-in-law who 
is a patrolman in Paterson, and his nephew who is a lieutenant in the Paterson 
Police Department. (T. 64) After the first Juror No.6 had been excused, new 
JUror No.6, Mr. Raphael L. Cole was seated. Mr. Cole informed the Court that 
he had an extensive background in law enforcement. (T. 66) He hud been a 
patrolman in Jersey City for four years, .and was fourteen years as a site security 
military pOlice supervisor at a missile site in Livingston, New Jersey. (T. 60) 
Missiles and other heavy armament were mentioned throughout the government's 
case in chief. (See Argument, 8upm.) When.asked if his background would make 
it difficult for him to be fair and impartial, Mr. Cole responded: "I don't think 
it would make it difficult for me." (T.67) After this statement Mr. {lole informed 
the Court that currently he is a federal employee, supervising track .and wheeled 
vehicles for the Department of Defense 102nd Armed Calvary in West Orange, 
New Jersey. (T. 68) When asked if that was the Armory, he responded in the 
affirmative. At side bar defense counsel requested that Juror No.6 be excusec1 for 
cause. Counsel pointec1 out that: 

There is no question but that through his police career he has a particularized 
knowledge of weapons which are going to bea large part of the trial. More 
particularly, he was employec1 as a guard at a c1efense missile site, apparently, 
and missiles are gOing to be ·the subject of discussion as well. (T. 72) 

The judge ruled that: 
The fact that he may have served as a guard at a missile site in no way im

plies that he has any more knowledge about missiles than I c10. 
After the judge denied the excuse for cause of Mr. Cole, defense counspl re

newed his request for an additional peremptory challenge. This was denied. 
Prior to the exercise of the last defense peremptory challenge, counsel at side 

bar informed the Court that Juror No.5, a Mr. Greenberg, was looh.-:ing over 
towards the defense table in a plaintive manner. (T. 83) Greenberg had earlier 
requested the Court to excuse him because an extended trial would work hard
ship upon him and the Court had reserved judgment. Counsel stated to the 
Court: '''If yon are going to excuse Mr. Greenberg I think it would be appro~ 
priate to do so now so we can intelligently use the last challenge." (T. 84) The 
Court refused, and the defense exhausted its peremptory challenges. IDtimately 
Mr. Greenberg was excused for cause, but after the defense had exhausted all 
G~ its challenges, and therefore was unable to challenge the replacement juror. 

Two alternate jurors were seated. Alternate No. 1 informed the Court that 
his son was an investigator for the Iminigration and Naturalization Service. 
Alternate No.1 was also a former a federal grand juror. (T. 88) Alternate No.2 
informed the Court that he had a relative "connected with the Department of 
Justice." (T. 89) The relative was a friend as well whom the Alternate knew 
"from the cradle." (T. 90) He also had a friend who works "between here and 
Washington," as an investigator. (T. 90) He also has "a lot of cousins in the 
New York Police Department." Once again at side bar defense counsel requpsted . 
additiOnal peremptory challenges in order to excuse the two alternates, since the 
judge had indicated tlmt he \Saw no reason for ·exercising the .challenge ifor 
cause. (T. 92) This was denied, and counsel was informed by the Court that: 

In England, where we got our system from, the first twelve people drawn are 
put in the box. There is no voir dire. The defendant, not his counsel, is aslmd 
if he knows of any reason why the twelve people in the box can't give him a 
fair trial. If he says no, the trial begins. It works fine. (T. 93) 

Rule 24 of the Federal Rules of Criminal Procedure allows defendants tried 
jointly to have a total of ten peremptory challenges, but "if there is more than 
one defendant, the court may allow the defendants additional lleremptory chal
lenges and permit them to be exercised separately 01' jointly." In this case the 
co-defendant Pinto entered his guilty plea after jury selection; and therefore 
appellftnt was limited to five peremptory challenges because of the judge's Te
ftlSal to eX81'cise the discretion specifically created by Rule 24. By refusing in 
addition to discharge the jurors with law enforcement ties, the ability of the 
appellant to ch{)ose an impartial panel was severely impaired. As said by Judge 
Wachtler in State v. Ou.Zhane. 33 N.Y.2d 90 at 08 (1973) : .. 

It is almost always wise for a trial court to err on the side of disqualifica
tion. . . .. Even if a juror is wrongly but not arbitrarily excused, the worst the 
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court will. have done in most caSes is to have replaced one impartial juror with 
another impartial juror. On the other hand, to deny discharge fOl' cause of an 
obviously biased juror as was done in this case, does more than prejudice the 
party against whom ,the /bias runs. It casts a doubt on the legitimacy of the 
I'erdict even ,before the trial begins. 

The Sixth Amendment provides that defendants charged with crimes in fed
eral courts "shall enjoy the right to •.. trial, by an impartial jury." But as 
the Court noted in UniteiL States v. Wood, 299 U.S. 123, 145-146 (1936) : 

Impartiality is not a technical conception. It is a state of mind. For the ascer
tainment of this mental attitude of appropriate indifference, the Constitution 
lays down no particular test and procedure is lIot chained to an! ancient and 
artificial formula. 

A trial court exercises a broad discretion "to see that the jury as tinaIly 
selected is subject to no solid basis of objection on the score of impartialit~t," 
F'razie,' v. United. states, 335 U.S. 497, 511 (1958). The trial court, while impanel
ling a jury, "has a serious duty to dete.rmine the question of actual bias •. :' 
Denni8 v. United. States, 339 U.S. 162, 168 (1950). "The voir d.ire in American 
trials tends to be extellsive an.d l)robing, operating as a predicate for the exercise 
of peremptol'ies." Swain v . .alavama, 380 U.S. 202, 21&-219 (1965), cited with av
pro,"al by this Court in Un'i,tea State8 v, Napoleone, 349 F.2d 350 (3.rd Cir.1(65). 

'rhe simple fact is that "jud,icial enonomy" has taken the voir dire away from 
counsel in federal court, resulting in sparse and unpenetrating qnestioning. 
Questions are often addressed to the the panel as a whole, rather than to in
dividuals. The trial court in this case, being a devotee of the English system, will 
not grant a challenge for cause for any 'l'eason so long as the juror says he (11' 

she would be fair. In this situation the limiting of appellant's peremptories to 
ftve, or the failure to grant the requested challenges for cause, is an abuse of 
discretion. .And finally, the refusal to excuse juror Greenberg until after all 
peremptory chaUenges were exhausted exa-eerbated the error. ,See United, States 
'1. Sam8, 470 F.2d 751 (5th Oil'. 1972). Despite the immense, body of law to the 
-contrary, why s'houldn't the defense be given 'the ,benefit ot· the doubt in these 
situations? Appellant urges this Court to exercise its supervisory authority in 
establishing helpful guidelines in this area, ana to reverse. 

CONOLUSXON 

For the ahove reasons, appellant respectfully urges this Court to reverse and 
remand for a new trial. 

Respectfully submitted, 
ROGER .A. LOWENSTIEN. 

Attorney tm' Appell-ant. 

On the Brief: David A. Ruhnke, Assistant Federal Public Defender. Barry S. 
Goodman, Linda Zerneck. 

Mr. MANN. Our finail witness for the day is Mr. Bernard Nnssbaum, 
'an 'attorney ill Chicago. He has recently been involved in litigation 
co:..cerning l'ule6«e). Because of this, we'Dore extending him the op~ 
'portunity to present his views on the proposed ·amendment to that 
rule and on .ally other matters he wishes. 

Mr. Nussbaum, we are glad to have YOll here. vVehopethatTonhave 
enjoyed your 2 days of waiting, which ha'Vebeen with your" consent, 
and we thank yon for your patience. 

TESTIMONY OF BERNARD J. NUSSBAUM, ESQ.., CHICAGO 

Mr. NUSSBAUN. Thank you, lVIr. Ohairman. 
I would like to say first that the past 2 days have been impressive. 

I was c01111sel for some witnesses in the BoBby Baker investigation, 
and theatIhosphere there was somewhat different than the atmosphere 
here. I appreciate this opportunity that has been extended to/,ne by 
invitation very much. - U 
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: I would like to say that Mr. Epstein, speaking on behalf oItIie '.A.BA, 
:said quite. accurately that once things are promulgated) passiop.s die; 
interest wanes; and ~~'at had heen questionable becomesunq\le,stioned. 

I think the tw.o 'Wit.lesses who preceded me gave a f!liirly good dem
onstratioJ;;, of how important it is that passions do not die: I 'wm l£d 
to start "jth the end of my prepared remarks, which I wrote out in 
longhand yesterday before and after other witnesses' testimony, be
t:ause I thlnk it is important to recognize that sometimes passions do 
die once rules are promulgated. . 

James Madison said it very well : 
'Temporary deviations from fundamental priIiciplez are always more or less 

~lal1gerom;. When the first pretext fails, th<1se·who become interestedjn prolong
ing the evil will rarely be at a loss for other pretexts. The first' precedent, too, 
familiai'ises the people to the irregularity, lessens their veneration for those 
fundamental principles, and makes them a more easy prey to ambition and self 
intE'rest. Hence it is that abuses of every hi.lld, when once established, have 
been so often found to perpetuate themselves. ' 

It 1S in that context that I would like to talk to yon about the pro
posecl amendment to rule 6(e), with which I have had some fairly 
extensive recent experience which has culminated, at least for the 
present, in the decision of the ninth circuit which you, Mr. Ohairman, 
made a part of the record earlier today. , 
If I were to propose to you a ruie amendment that would permit 

go,rcrnlllelltal personnel other than the attorneys for the Government 
to R!t in the grand jl~,ry l:oom as o~servers during a grand jury inv:e~ti
gahon, you would, 1. tlunk. say 111 response that any such prOVlSIOn 
would plainly violate principles of grand jury secrecy that, as the 
Supreme Court has stated, are "oleler than our Nation itself." 

And if I were to add that the executive branch maintains that this 
,could be done without any court order whenever a prosecutor felt it 
would be helpful to have such grand jury guests, you would be quick 
to rej ect such a notion. 

At the v,ery least, I think we could all agree that any such radical 
'anc1 sweepmg proposal could hardly be referred to as what Justice 
Benjamin Cardozo terlli.eel "the p:Hlle paille of procedure." 

I don't make any such proposal and I don't think anybody else 
wonld clare to make it. 

But it must be somewhat wistfully observed that such a doctrine 
would have at least one advantage over the amendment that has been 
proposed, What happens is that these people are not permitted in the 
room, these, so-ca.lled assistants. The moment the grand jurors leave 
however, the IRS agents, for example, come in. Not a witness is told '" 
that will happen. Often the grand jurors themselves don't even know 
it is going to happen. 

The agents do not look at just a fewclocuments for which technical 
advice perhaps is needed. They look at every word thltt is spoken, 
every document that has been submitted. That is what happens when 
access is granted freely and without court supervision to ~rand jury 
l11hiutes and documents to people who are said to assist the attorney 
for the Government in the performance of his dut'T. 

I sh'~uld add that the proposed rule, which we were told by Pro
fessor. LaFave d~es not c<?ntemplate aI?-Y court order ~n advance or 
any In:nd of specifiC' showmg of neceSSIty whatsoever m advance of 
snch chsclosures, ha., already been supposedly "misconstrued", accord-
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ing to ):>ro£eSSo'1: LaFave, by at least two courts ; namely, Judge Becker 
in the H a'JJ)thorne case-and he said yesterday in certain kinds of cases 
you muqt li.ave court orders, particularly in those areas where people 
given access to grand jury materials ar1'e from agencies having gen
eral re~ulatory (:>versigh~ and investigu,t~ve po~sibilities of thei1' o'Wn
and, 01 course, 111 the S2mpZot case ,v}nch 1S 111 your record. 

-Who are the "other Government personnel"~ The advisory coml!lit
tee tells us that they include, but are not limited to, all employees of 
administrative agencies and Governnwnt departments. No one is left 
out, not eVe!i Members of Congress or the military. 

And !I,ll this is sought to be accomplished by the simple double-speak 
expedient-and it is double~speak-of including "other Government 
personnel" in the terril "attorneys for the Government" who therefore 
are permitted access to ~rand jury materials historically solely be
cause they are permitted III the grand jury room itself. 

I think a remark was made that in some States prosecutors them
selves aren't even permitted to be in the grand jury room. I apologize 
for not being able to identify the, Member who made that remark, but 
I know it came from the left of me in a southern drawl. 

From what I have said, I hope it is apparent that as to rule 6(e) 
we assuredly are not dealing with procedural 'pifRe paffie, Rather, the 
issue is deep and it is substantive, not procedural. 

The issue posed by the proposed amendment-and that any such 
proposed rule or statute should answer satisfactorily-is whether, 
when, to what degree, and pursuant to what conditions grand jury 
secrecy must give way to the-asserted practical need of a Government 
attorney certilied to the grand jury for expert assistance from other 
Government personnel. 

That serious and vexing question simply cannot be answered-as 
does the advisory committee report-by a blithe observation that 
"there is often Government personnel assisting the Justice Depa1-t
ment in grand jury investigations." The issue cannot be so obscured. 
The issue is not whether' other Government personnel may assist in a 
grand jury investil2;ation. The question is whether, when, and how 
such assistants may~be given the secret grand jury prbceedings. 

There is no rule, and there never has been, depriving the attorneys 
of the Government of the assistance of others. They can use them in a 
variety of ways, 1111d they do. The issue is disclosure of grand jury 
minutes.. . . 

Let's focus on grand jury testimony. The witness doesn't think it is 
going anywhere outside of that room unless h6, himself, divulges it. 
Why ~ Because he is told that everybody in that room is sworn to 
secrecy except him. Yet he cannot see the transcript of his own testi
mony afterward. But the lRS agent can. 

The threshold consideration is whether such a question should he 
Answered at all by u. rule change iIi isolation from legislative consid
.6ration of the entire bundle of StrictllJ.·eS imposed by grand jury se
crecy-considerations. In other words, if Government 1)ersonne1 are to 
be permitted access to grand jury proceedinp:s to assist t:l:le attorneys 
for the Government, perhaps then witnesses should be given access to 
the transcripts of atle-ast their own testimony; perhaps counsel for 
witnesses should be permitted to accompany them into the grand jury 
room; perhaps an accused should have the same ready access,tn grand 
jury materials, and so on. 
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Now, that accused, after he is indicted, doesn't automatically get the 
~ame materials. He can get them in some circumstances Ullder the 
.r encks Act and so judges let him have a peak at grand jury materials 
In. isolated instances, but there is no rule that says that a defense 
attorney has access to all materials. • .. . 
If it is exculpatory, he gets that. If a wItness IS gomg t~ testIfy at 

the criminal tl'l~l, he gets access to the testimony of that wltness. But 
11('; does not have access to aU ,grand jury materials. . 

'What I suggest is that to deal with only one aspect of grand Jury 
secrecy without at the same time considering the- others at the very 
least D1e'vitably ignores the carefu~ balances that lu:ve been historically 
-struck and which comprise, what IS c.'tlled grand Jury secrecy. 
, The danger is that, even other questions aside, the ad hoc consid
eration of a single proposal tilts the awesome and much criticized 
scales of grand jury power too far to.ward the Governme~t and against 
those who come befol'e it either as wltnesses or as potentIal targets for 
w·osecution. There is some hypocrisy in a process which would allow 
-Government personnel to read secret grand jury testimony while at 
the same time forbidding access to the very same material by the wit-
ness himself in the name of that secrecy. ' 

So, I respectfully suggest that the difficult matters necessarily sub
sumed within the proposed rule amendment should be considered in 
the plenary legislative context rather than by rule amendment, particu
larly by rule amendment which as MI'. Epstein states almost slipped 
through on the consent calendar. 

I work in this area and I just happened to open up Law Week one 
day and I saw that in 90 clays we would have a ne.w law not only with 
respect to this change but many others. ' 

Professor LaFave thinks there was adequate opportunity for con
sideration here i he is wrong i there was not. I think Mr. Epstein stated 
thut even the .American Bar Association with its vast resources did not 
have the ability to do it, ' 

There has been no effort by anybody here to try to fine tmle these 
matters. 'When Professor LaFave, who is a very distinguished pro
fessor of law, says that the cases IDliformly support what this rule 
change supposedly cloes, he is just wrong. 

The H awtllO?"ne case does not support it and the more recent Simp tot 
~ase does not SUPl)ort it and they are the only two cases other than 
.r~ldge Becker's earlier Pffaume1' case that have any kind of extensive. 
dIScussion or consideration of the issues that are involved in the pro
posed amendment. Those courts either misread the amendment or 
they don't like it after extensive consideration and after having the 
full views of the Department of Justice . 
. ,;P.lenarJ~ consideration of other grand' jury secrecy aspects was 
ll1!tlated .Last summer by another Subcommittee of the House Oom
nuttee OIl the. Judiciary. And at least OIle bill introduced during the 
V4th qon,gress (H.R. 6207, lstsess., Hangel & Eckhardt) expressly 
recogmzed the necessary and appropriate primacy or the legislative-
not the rl:lemaki:n:/2:-fun~tion in t~s important policy area. _ -
. A~cordlllgly,. and 'PartIcularly Slllce tl,1ere has been no demonstra

tIon or sugge~tlOn.of any apparent ul'gency for the proposed amend
~nel1t, the subJect of disclosure of grand jury proceec1ings:and grand 
Jury secrecy should be considered as a whole together with the othe.r 
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legislation that has been.made, notpieceniei1l, and, as I hav~·said, in 
the exercise of the plenary le,gislative ~ction. . .' .. ;,' . 
If nonetheless the matter IS to be consIdered ll1. the context',of a rule 

amendment of a single aspect of grand jury secrecy, it is ips.tructive to 
review a few salient and funclamentalitems. 

I think that nOne of these have. been touched on by' previous wit~ 
nesses, and certain!ly not by the pepartI~~ent :of Justice: .. ' . 
. When rule 6 ( e) was adoptecl ll1. .1946, It was to contlllue to ll1.sure 
grand jury secrecy ancl to make clear that any disclosures of the pro~ 
ceedings, except to those p~rsons permitted to be :iJ~ the gr!ind jury 
room itseJf, must be by court order. The persons permItted in the r00111. 
:are identified ill rule (} (d) and do not include other goverhment per~ 
:sonnel. Only the Government attorneys, the witness, the stenographer, 
. interpreters .when essential, and j:ihegrand jurors can be present. All 
[except the Wlmess m'e sworn to secrecy. ' ,.:. 

Because the attorneys fol' the Governn;eIlt as defined in rule 54 ( c)
which again does not :l1c1ude other Gov<:..nunent pm:sollnel':::"are per
mitted to be present, tIley also are permitted to review grand 1ury 
materials under rule 6 (e). The Advisory C0111rilittee note to ~he rule, 
:as adopterl in 1946, demonstrates the foregomg. "This rule eontin:nes 
tJle traditional practice of secrecy on the part of the members of the 
:grand jury except where the court permits a disclosure. ~, :* *" 

The view is entirely cOl1sistentw.ith a charge typicallY given to 
:grand jurores wllichinvariably stresses secrecy and also with the typi
{;ul oath which I was going to take the opportunity to read; butit is set 
out and I urge Y01.l to read it. It is a beautiful oath and the spirit of 
it has to be measured against the proposed amendment. 

Given that history-given thn.t oath-l submit that intrusion 011 
grand jury s(.'.crecy by the Government surely Call1lot be automatically 
permitted solely or ,the undocumented belief of a prosecutor that there 
must be disclosures to assist him in his duties. 

It should be noted in this cormection that nothing stops 'other Gov
el'lUllent personnel from :iJ1terviewmg potentiall grand jury witnesses 
before they testify or even talking to them after their testimony if that 
witness voluntarily consents. That practice is widely followed. For 
example, the Internal Revenue Mannal (part IX, Intelligence 9266.6) 
l)rovic1es: 

Secrecy of Grand Jury Proceedings and Disclosure. ,. . 
(1) Following an appearance before a grund jury, each grand jury witneSs 

l"h(\1,}{1 be interviewed by ,a special agent in an attempt to obtain the same in· 
formation which the witness :furnished to the grand jury. If the witness cooper
ntes, any question o:f grand jury secrecy and the Service use o:f grand jury testi
mony for both criminal and civil purposes can thus be avoided. 

(2) Jf the witness refuses to respond to the questions ~asked by the speCial 
flgent, the United States Attorney shOUld be 'asked to obtain a court order under 
Rule 6(e), Federal Rules of Crimilliu Procedure (l,Q, U.S.C. app.), to authorize 
the ~el'viCe use of the grand jury testimOny for both criminal nnd civil purposes. 
in tl10 ~v('nt tlJe court declines to sign an order, the Chief should seek the advice 
of ReglOnal Counsel. '. 

Remarkably, it see~l1S that assistance of Government agencies at 
times comes with a string attached which broadly hints at some of the 
implications of any "routinel ' disclosure policy such as Mr. Thorn
bm!:!h advocates. Now, the Ill~;tl1al Revenue Manuwl wasn't available 
lmtil aftpy t.hc· ennctme.nt oi the' Freedom or' Information Act. It 
wasn't until then that people saw what was really going on, despite 
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all of the directives which ~1:r. Thornburgh mentioned . .'fhat access 
to the manual came about because of wha.t the Congress did, not be
cause of what the Internal Revenue Service Dr the Department of 
Justice did. 

'l'hat manual provides: 
(1) Internnl Revenue personnel will be authorizE\d to act as agents of !he 

Federal Grand Jury under the {!onditions that the U.S. Attorney or the StrIke 
Force attorneys will make application forund secure a Federal Rule of Criminal 
Proeedure 6 (e) order that will release all records, information .und testimonl' ob
tained through the use 'Of the Grand Jury to the Service fol. civil as well as 
criminal tax purposes. 

And that is the practice today. I suggest to you that it is a shocking 
practice. It was never legislated. 

Yet; despite the history and the pl'ain language of the present rule, 
the Department insists that the proposed 'amendment must be con
strued to leave tile matter virtually entirely to the discretion <?f the 
attorneys for the Government. In short, the Department percel ves a 
so-caned clarificatiDn-page 2--giving, again in Mr. Thornburgh's 
words, the "Department of 'Justice ':' * * routine authority tD make 
disclosures to investigative agents 'and the like." 

Essentially, the theory is that such a view is Lenign rather than 
frightening 'beca'Use evei'yolle involved is sensitive tD gl.'and jury se
crecy. So, assertedly, there is no need tD worry. Well, :perhaps we 
would dD lootter tD put such bounclless faith in 'Our institutions and 
principles rather than in the uniform reliability of GovE?rnment per
sOlmel. That more conservative and traditional view has vivid his
tory to recommend it. 

:Moreover, it is 'Only f.a:ir to ask if we must have unlimited confidence 
in the discretion of IRS agents, then w11Y, for example, not put the 
same trust in counsel for witnesses 'or for an accused. They, too, are 
subiect to the contempt power and much more easily caught,and they, 
unlike "other Government personnel," are officers of the court. 

The temptations encouraged by theprDposed 'amendment,as the De
partment would have it, fl;re obvious and easily illustrated. Over the 
past few years, it ;has become increasingly common to start 'an admin
lstrative investigation and, before it is completed, for the adminis
h'ative agency to instigate the Department of Justice to request con
vening Df·a grand jury to investigate precisely the same matter. 

The agency persOlU1el who have iVDl'ked on the matter are inullec1i
ately made available to the U.S. attorney t{) assist him in connection 
:vith t!le ~rand jury. The U.S. 'att'Ol'l~ey may know nothing 'about the 
lllveshgatlOn or even why a grand Jury luis been convened; I have 
heard a U.S,-attDl.'~ley say tou court, "I don't know '\vhy a graJld jury 
was cDnvened." TIllS is after a battery of subpell'as had gone out drafted 
by the IRS and enforcecl by U;S. attorneys. ' 

In e:ff<!ct, the graild jUl'y is made a tool 'Of the administrative agency 
as a ?llGtili.od. to contiI:m.e ~hefl;~millistrat~ve ,investigation to' pursue 
both Its cmulll'al and cn~lllllvestIgatory 'ObJectIves . 
. , The precise effect ''Of tliis practice is itself hidden by the veil of grand 
~ul':y .seci'ecy. Howe.ver:, th~ p~tent problem.has prDmpted extended 
Judlcml and schola'rJy mqulry mto tllS propl'lety and ramifications of 
these develDpments. B'Oth courts' and COlilmentators have expressed 
~rave concern as to t1le effects of this I rend upon func1amentalliberties. 
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The 'advanta:O'e, to the Government of such administrative 'rugency 
grallcl jury ref~rral'S is significant. ~im:ply lby.convening the grand 
j Ul'Y there can be an end run of care-iul protections fasluoned. 15y the 
Cmigress that must ,be observed during the criminal'and civil admin
istrative investigations, including presence of counsel, considerations 
of relevance, right to a tl'anscnpt of your own testimony, alld the 
like. Only last year, in the Tax Reform Act, Congress expanded these 
protections in the tax area. 

However, the proposed amendment, as read 'by the Government, 
makes it readily possible and terribly tempting to utilize the grand 

., jury to avoid such Iegislatiycsanctipns. 
Moreoyer, tlle Government can insulate both the course of the grand 

jury investigation Itnd the extent of the information learned by waying 
the flag of secrecy; even though secrecy }las become a one-way street. 

1\.. serious question may be raised as to whether, when an ad minis
tl'ative agency llas its own compulsory process power with th.e testi
mony 8nc1 documents gathered thereby being fully usable either in 
criminal or civil proceedings, including ,in a, grand jury, it is ever 
necessary to show secret grand jury matenals to such agency personnel 
to obtain their assistance. Surely, when such an agency-like the 
IRS-chooses to go the grand jury route to investigate, it is wrong to 
give the agency all the powers of the grand jury process, therehy 
a voiding the protections Congress haS' fashioned regarding the agency's 
own investigation, and at the same tjme to permit disclosure of grand 
jury materials to agency personnel who are "assisting" the attorneys 
for the Government. 
If the amendment is adopted and construed as the Department 

would have it-in other words, no hearing and court order require
ments-administrative agencies will tend to dominate grand jl!ry pro
ceedings even more than they do now. It is a dangcrous trend and it 
should be stopped. 

Yesterday, Mr. Thornburgh, in his oral presentation, stated in re
sponse to a question that there is' "no fuzzing of the edges" between 
grand jury and administrative tax investigations because both the 
Justice Department and IRS supposecUyare highlv "sensitive" to the 
lleed for grand jury secrecy_ Judge Becker in his Ha'l.vtho"l'ne opinion 
has commented that the IRS has no such sensitivity. 

There are no edges to fuzz. Typically, the IRS, for example, initiates 
an administrative investigation .and then, for reasons best known to 
itself, switches the investigation to a grand jury with Department ap
proval. The very same IRS agents who conducted the administrative 
investigation are then detailed to "assist" the U.S. attorney. 

Wilen does it do it ~-in a variety of ciroumstances. One 5.s called 
the recalcitrant witness rule. If they don't like the witneS's or the way 
he is answering questions, he is a recalcitrant witness and he is sub
penaed to the grand jury and the Government attorney makes his il1-
invidual t.estimony available to the IRS agents . .And the administrative 
il1vestiga1;ion lJrocess contimtes. 

U1timately, these same agents made recommendations regardjn~the 
case ~oth to th~ Dep~rtment and fo,1' ~gency purposes. They cOl~ld not, 
e~e~ 1£ they trIed, disregard that whIch they have ]~arned while ~'as
slstmg" the attorneys for the Government. Clearly, dIsclosure of grund 
jury materials to such personnel does not "fuzz" the boundaries be~ 
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tween the 'grand jUl'y and the administrative pl'ocess; it destroys thos~ 
boundaries entirely. 

How, really, can a representative of the Department of .Justice say 
there is no fuzzin<r of the edges when in the typical case the IRS 
agents assist the Govermnent in connection with the grand jury and 
then go back to their administrative functions in the same case? That 
is the reason there are no edges to fuzz. 

Further, Mr. Thornburgh stated that the assisting government per-· 
sonnel to whom disclosUl'es are made could and would be brought 
before the ~rand jury to "explain" their "findings" based on the re
vealed testnnony and documents. Thus, the assisting personnel 
avowedly would playa prosecutorial role (although in witness guise) 
before the grand jury to "explain" their "fine lings" based on the re
by other witnesses. That is something the U.S. attorney would not 
do and could not do himself under oath." 

Yet, the settled law is that one witness is forbidden to be present 
in the grand jUl'y room itself for the purpose of later commenting 
on another witness' testimony. Every case dealing with that subject 
goes the same way. It is sometimes extremely useful, obviously, to 
have an expert witness sit and listen to a lay witness' testimony and 
then to testify and say that what the lay witness said means thus' 
and so. That is forbidden. It has always been forbidden. Indictments 
are dismissed when that happens. 

Now, how in the world can you justify, particularly without ad
vance court supervision, giving such a witness the testimvllY in tran
script form and then callmg him in and swenring him? It is, I think,. 
somewhat inconsistent ancl does something that Thurman Arnold 
called the establishment of a subrosa institution. 

1Yhat we get is a grand jury where everybody is told a secret and, in 
bct, it is not. Yet have an institution that is not authorized, that 
perhaps is not constitutional, but yet functions. 

In addition, it should be remembered that the recipient of the clis
closures may later testify at the criminal trial. This is a severe problem. 
1£ so, that testimony mevitably will be shaped to take account of 
whfi:t has been leaTnecl :from the disclos~d ~rand jury materials. Ef
fectIve Cl'O$s-exammailon as to such subJectlve, and perllaps even un
conscious influences, is exceedingly difficult at. best; 

It does no discredit to the attorneys for the government, to sug
gest that if there is to be an amendment it cannot be constrnect 
to permit them to make the determination of the necessity for dis
closure. There simply must be court orders; there must be hearings 
unless judicially excused ina specific instance for good ca1.~se ShOWIl; 
there must be a showing-asJ udge Becker said in a footnote in his 
Ha1wtMrne opinion and I think as appears in the S-imptot case--of 
particularized a:r:d. compellinf!: need of the ~ost ~mited possible dis
closure to the mlIlImum pOSSIble munber of Identified personnel, and 
all use of the disclosed materials other than to assist the grand' jury 
must be barred. It must, moreover, clearly be shown that the Depart
ment of Justice itseH does not have its own resources to undertake 
or comprehend the task at hand. 

1;" ou kJ?ow, i.t is. very rare, if it ever haPI!ens, that in criminaI'. 
antItrust lIlvestlgatlOns the DepartI?ent of J u~tI~e-and they are very 
complex and very lengthy and mvolve ll1llhons of documents--
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asks to have the FTC assist the grand jury. They use people from 
the Antitrust Division of the Department of Justice; 

The Department, if you want to go to taxes, has a Tax Division 
with many lawyers and many accountants. And it has alway,s beell: 
sort of a pUZzlement to me as to how-and the attorney that IS run
ning .the" grand jury generally comes :£rom 'Washington in any kina 
of complicated investigation, not:£rom the northern district of Illinois 
or from the central district of California, but from Washington, from 
the Tax Division--the Tax Division's resources are inadequate to. 
understand and analyze what is happening. . 

I think it is dangerous to encourage a giving up of the role of the 
U.S. attorney in terms of analysis of evidence, in terms of examination 
of documents. Lawyers have to look at documents. I have to look at 
documents. I investigate cases, having no recourse to any of the mate
rials that the Government personnel has and I can still do a pretty fair
country job from time to time, not always. But the necessity aspect
and the word is in there, but it is meaningless without requiring a 
hearing and court order. You know the kind of affidavits U.S. attor
neys are putting in now when they do it ~ 

The affidavit reads as follows'-it is one sentence-"I want permis
sion to show these materials to whoever I designate"-any number of 
people, but all materials-"whom I think are necessary;" 

In other words, the affidavit simply repeats the proposition. Anel 
some judges rubberstamp those requests. Indeed, in some jurisdic
tions-the northern district of Illinois haPl?ens to be one-we used to 
have, although I am not sure we do have l'lght this minute because a 
fuss was raisecl about it about 3 or 4: months ago-a standing order that 
provides that with respect to a grand jury sitting, any government per
sonnel that the U.S. attorney thinks are necessary to assist them, can 
look at anything they want. And that is why there must be specific lim
itations on what the disclosures are. 

The court order and hearing requirements are particularly impor
tant when, as Judge Becker suggests in his Ha'l.othorne opinion, the 
Government personnel come from agencies like the IRS and the SEC 
having investigative, regulatory, and oversight responsibilities. 

Otherwise, disclosures indeed will become the "routine". and without 
any meaningful court supervision. I respectfully stress that the con
cerns I have mentioned are not solved simply by imposing an aegis 
requirement that merely betokens recordkeeping and restricting the 
physical location where grand jury materials are kept. Even if admin
istrative personnel fully comprehend mId live up to such requirements,. 
the secret information irribedded in the minds of these "other llam«:less 
Government personnel" can never be erased .. 

In short, the ramifications implicit in the proposed-and I have to 
say I think somewhat poorly drafted change and poorly considered by 
the advisory committee, and particularly as construed 'by the Depart
ment-aw many and difficult. TM· problems ar~ masked by the OIle
sentence seeming simplicity of the provision and passed over, in the 
advisory committee notes. . . 

Grand jury secrecy, which started out as a protection foi' the citi:zen" . 
and then turned into a weapon for the Government, is something which 
if it is going to be modified at all in this point in time, in my view at 
least, should be changed to make sure that in our complex society 
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where almost any act if done with bad intent becomes a crime, the po
tential accused and the Government benefit, and ar('. perhaps hurt, ap
pl'oximately to the same extent by grand jury secrecy. I do not have 
confidence in the unlimited integrity of IRS agents or of FBI agents 
any more than I do in the unlimited integrity of anyone. Particularly 
in the highly charged atmosphere of grand jury investigations and the 
criminal context the concept that there should be no advance court ap
proval of grand jury disclosures to them is anathema. 

Thank you very m'-lCh. 
Mr. MANN. Thank you, Mr. Nussbaum. 
Ms. Holtzman. 
Ms, HOLTZMAN. Thank you, Mr. Chajrman. 
Just to make sure I lUlderstand your position, would you in 'all 

cases exclude from the automatic hear.ing requirement things like a 
routine 'handwriting ·examination ~ 

Mr. NussBAmr. I think the hearing requirement, Ms. Holtzman, can 
vary. When all the Government wants to do is to look at some hand
writing, I think a very simple affidavit handed to a judge would suf
fice. I don't have much trouble with thr.t for the reason that there are 
no fifth amendment considerations, for example, 

In other words, a policemen can take a handwriting sample. You 
can be compelled to give a handwriting sample. You can be compelled 
e\ren to have a 'blood test. So those are very simple situations, which 
I think, can be handled very simply. 

Ms. HOLTZ1\r~\N. In that' case, would you require that the affidavit 
specifically identify the documents to be examined by the outside 
expert~ 

Mr. NUSSBAU1\L Yes. I think that the specific documents 'are impor
tant. Theyal ways lmow tha,t in ,advance. 

First 'Of all, they don't very often do it in quite that way. What they 
are looking' after 'in documents are generally two things. First is the 
signature. Then they have to look at the document. Very often and 
more importantly, they take a little punch and they punch out a little 
dot 'and they send it in and it gets analyzed and certain inks 'Of certain 
chemical compositions ·and you can do a great deal with that kind of 
test. 

What they typically do in the gralld jury room is they will have 
a witness~and I thinic Mr. Gudger probably is aware ofthiR-write 
down'about five-sign his name five times-go through the a1phabet in 
both script and printing, both in capitals and lower case also, and all 
the numbers up to sometimes three digits and somethnes only two. It js 
that piece of paper that is taken in and is analyzed in terms of hand
writing and then compared with another. 

The ink test is made, of course, on the original document itself. 
But yes, they should be identified. There is no reason not to identify 

them. That is 'a very simple listing. Those documents are picked out 
in advance by the Government attorneys. . ., 

Ms. HOLTZl\rAN. So, in other words, YOll would reqmre an affidaVIt III 
every circumstance where the U.S. attorney wants to use ahandwrit-
iug' expert or an ink test expert ~ .' 

Mr. NUSSBAUM. Yes. I think the order would is!3Ue very readily. 

.. 
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Ms. HOLTZDIAN. And you would also require that application be 
made a!ld a hearin~ be held where outside experts were called in for 
other kmds of serVIces ~ . 

Mr. NUSSBAU:i\'I. I would say yes. 
Now, the nature of the hearing, the extent of it, has to be left~ i.t 

seems to me, in the discretion of the district court. But the witness 
whose testimony is going to be shown to outsiders should be notjfi~d 
of the fact that it is going on and so should: the target of the investiga
tion if known-and very often he is Imown. In fact, he is told, "You 
are a target of the grand jury investigation." 

So there are potential adversaries who have very great interests 
in mind. 

Ms. HOLTZlIIAN. 'If ,an order 'permitting access is issued in such.a case, 
would it be your opinion that the Ol·aer ought to say who would 
have access, where the material is to be kept ,and whether an oath 
of secrecy is to be imposed on these people and the like ~ 

Mr. NUSSBAUM. Absolutely. I think that is critical. What happened 
in the case ninth circuit had to deal with was not lmtypical. Other
wise, you are going to have wholesale disclosures to really literally 
it limitless number of people. Gu:n you imagine sayi:ag that ther~ is not 
fuzzing of the edges when the documents and the testimony are to be 
made available to everybody in the IRS ~ Not just a single person, 
but all levels of the IRS, up to regional counsel. He is in San Fran-
cisco. The investigation is in Boise, Idaho. . 

I think that identification matter is essential. I think that is some
thing that"Judge Becker-I don't agree with everything that he said 
and I have met with 111m on thesubject and, of eomse, he has been ve).? 
thoughtful about it, as you all know-but he is an absolute bear on 
that, that you must have very specific restrictions in the order because 
unless they ·are specific the~l'e ·are no restrictions at .all. Unless prosecu
tors are forced to say that you can't just have carte blanche, that you 
l1ave got to tell us who and which materials and whieh witness' testi
mony-it becomes impossible for a court to make any kind of deter
mination of necessity. 

Indeed, I am going to suggest to you right now that if you are going 
to give the Department of Justice what they really want, why not 
strike out the word "necessity," because they are really saying to you 
that there is no practical way that you are ever going to test it. 

,Vho in the world is going to challenge it~ 
Let's take a guy like myself. As far as I know, I am not guilty of 

any crime today, but I might be the target of a grand jmy investiga
tion, although it would be badly founded. And then the grand jury 
does not return a true bill. Am I going to vindicate that right ~ Am I 
going to challenge that my right to grand jmy secrecy was ab'lsed ~ 

All I want is for that damned thing to be over with. And what abont 
t.he witness ~ A lot of witnesses called in front of tIle grand jury are on 
the edges of being targets. They are involved almost by definition 
with the accusecl in some way. "What witness is aiter the fact, after 
there is either a conviction or a tdal or whatever, going to take· on the 
Government of the United States and what judge of his own motion 
:is going to invoke the contempt power~ Who is going to try to hold 
the Government in contempt ~ 

8\J-274-77--U 
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Only one person and that is a convicted accused, who is probably 
the person that you are least interested in in some ways, and then it is 
after he has been convicted and he doesn't have too much of a shot at 
contempt. 

The idea that a contempt sanction serves any nllction is nom:mse. 
It is similar to a question one of the members asked yesterday. How do 
you prove bad faith after the fact ~ How ~ 

There is another thing with the contempt remedy that is wrong. In 
my view, at least, the bm'den on showing why there should be 
breaches of grand jury secrecy shonld be on the person wanting to 
accomplish that breach. The minute you get into the contempt area 
or into the bad faith area. the entire burden-and here I have got to 
talk a little bit like a trial lawyer again-not only the burden of 
proof, but more importantly, the burden of going forward with the 
proof is put on the party charging that the breach was not justified. 

First, the proof is entirely in the hands of others and the burden is 
on the party making the challenge. Unless the machinery for making 
the examination exists automatically and in advance of disclosure, it 
is not there at all in any practical way. 

The same thing is true, of COUlose, ill motions to suppress evidence. I 
think those of vou who were trial lawyers lmow what happens to 
motions to Snpl)reSS eyidence and how impatient the judge is during 
a trial with those kinds of motions. The idea that they will give you 
a full hearing and that you 'will be abJe to proye what you think hap
pened is extremeJy unlikeJy. 

So, lIfs. Holtzman, specificity of showing and specificity of orders 
is essential. The Jength of any hearing, whether witnesses are heard 
or not heard in a particular situation, that is something which at 
least up front I would say, has to be left to the discretion of the district 
judges. 

I think both the Hawthorne case and the Sim.plot case stand for 
that proposi6on. But you know my real answer to your question-and 
I feel this very deeply-is that I don't like rule changes that are 
caned proce(lural. I don't mind rule changes that deal with 10 or 15 
clays' notice. But this rule changes policy. "When there are other policies 
affected in the grand jury secrecy context, why can't they be taken up 
together, particularly when you have already got them in front OI 
you ~ There is no urgency to this change. 

Nor, might I say, does it affect the situation that I was involved in 
one way or the other because that grand jury happens to be termi
JUtting in about 3 weeks, so I allll10t ta.lking here from a selfish motive. 
But I have seen this in action and I think it is very dangerous. I get a 
little bit troubled when I see the FBI building'. I don't really have a 
bias against poJice. There arc wonderful policemen and most FBI 
agents are wonderful. But the FBI building has now gotten bigger 
than the .Tustice Depal'bnent. That bothereclme. I was down there the 
other day and I saw these two buildings across the street from each 
other and that J. E~lgar I-IooYl'r Building is pretty big. The idea that 
there shoulcl be unfettered and untrammeled and lllcourt-supervised 
ficcess by the entire Fecleral bureaucracy to grand jury testimony and 
c10ctlments is, I think, very hard to justify. 

Ms. HOLTZ3IAN. Thank you. 
M:r.1IIANN.l\fr. Hyde ~ 
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Mr. HYDE. I have no questions except that once more the caliber of 
the Illinois Bar has been vindicated. 

Thank you, Mr. Nussbaum. 
Mr. NussBAmr. I appreciate that. 
Mr. IVuNN. Mr. Gudger. .. . . 
Mr. GUDGER. Let me ask one questIOn. GOIJ1g back to mile 6 ( e) as 

it now stands, and reading the text of the rule, it is now permitted that 
recorded testimony may be reviewed "Only when so directed by the 
court preliminary to or in connection with a judicial proceedino', or 
when permitted by the court upon request of defendants on the show~ 
ing that," and so forth. This is S'ubject to a broad interpretation or 
a narrow interpretation. To one reading this section for the first time, 
confronting this problem of secrecy for the first time, the inclination 
is to read the first clause as prohibiting release of information except 
to the district -attorney in connectipn with the prosecution itself. 

To permit that release only in matters dealing with perjury indict
ments arising out of perjury before the grancl jury or contempt pro
ceedings arismg out of contempt before the grand jury are matters 
involving what transpired before the grand jury itself. 

Now, of course, with Hawthorne and other cases we are extending 
this doctrine. Y ouare saying that we ought to extend it just in a 
highly limited degree and only with very careful judicial restraint. 

Mr. NUSSBAUM. That is my position. 
I would like to make one comment on something Ms. Holtzman 

said the other day. There -are two sentences in rule 6 ( e). There is the 
first sentence and then the seconcl one that says in connection with a 
judicial proceeding, which, of course, by its terms can't be the grand 
jury itself. That is fairly clear. The case law is very clearly, as one of 
tJ?e other witnesses testified, that when you-are dealing with this, who
ever wants to disclose those proceedings, whether it is a private liti
gant or the Government itself, they must make a particularjzed and 
compelling showing of good cause. They wilid up at best with a very 
limited order and it is very often denied. 

But, on the other hand, the -amendment proposed by the Department 
and the Judicial Conference in connection with the grand jury itself, 
they say, shall provide no court supervision whatever. That is quite 
a difference. - -

Mr. GUDGER. One other question of philosophy, Mr. Chairman. I 
don't think this has been broached yet. 

The very guarantee of grand jury protection contemplated that 
there would be a body of 18 men who could stay tIle hand of the 
governing authority and could do so without restraint from any 
source. Would you agree with that ~ , 

Mr. NussBAmr. Yes; I think that-yes, I would agree with tlUtt. I 
tllink that is not necessarily what is going on now. . . . 

Mr. GUDGER. I understand. 
What I am sayillg is this. I happen to be fr0111 that State that you 

made reference to that doesn't even allow the districta,ttorney to go 
into the grand jury room. It does not permit this for the very reason 
that it feels that total secrecy is necessary to retaint'h,at authority ill 
that 18-member -body to act without any constraint§' from any source, 
including the governing body of that particular State, with the 
thought that when its attorney goes into those proceedings, he carries 



with him the power of the State into the very body that was designed 
to restrain the power of the State. 

Do vou follow me ~ 
M:r:NussBAU1If. Yes, sir. 
Mr. GUDGER. All right. 
Now, we have moved beyond that to the present rule. 
You are saying that the judiciary should be able to allow or author

ize the release of this information. We have already said the district 
attorney can go in there, but that it should not be written that anyone 
else can gain access to this except lUlder total judicial control. 

Mr. NUSSBAUlIf. That is correct. I would not go further than that. 
I wOllldnot have gone that far at one point in time, but there is some
think to the point that justifiable investigation by grand juries is be
coming increasingly complex. There are times, although not nearly as 
oftt'l1 as outside assistance is actually used, when a particularized ancl 
(!ompe lling showing standard cou.lc1 be met. 

But that is the ,yay I would constrne.necessity-particularized and 
(!ompelling showing of good cause, with an oppurtunlty for somebody 
to statt' the other vit'w. 

Mr. MANN. Thank yon very much, ~fr. NussbalU11. We appreciate 
your being here. 

STATElIfENT OF BERNARD J. NUSSBAUlII, ATTORNEY, CHICAGO 

MI'. Chairman and- members of the subcommittee, I am grateful to have been 
lllvited to appeal' liefore you in cQnnection with your consideration of the pro
pORed amendment to Rule 6 (e) of the Federal R1;"ilS of Criminal Procedure. I 
lleli(>ve the staff hus already given you background information concerning me. 

If I proposed a Rule amendment that would permit government perSOllllel 
~ther than the attorneys for the Government to sit in the Grand J1U'y l;oom 
(lurillg a Grand Jury lnv(>stigation, you WOUld, I think, say in response that any 
liueh provision would grossly violate Drinciples of Grand Jury secrecy that, as 
the Supreme Court has stated, are "older than our Nation itself.,,;L 

And if I were to insist that this could be done without any court order wl1en
erer a prosecutor felt it helpful to have such Grand Jury guests, you would 
Yignr(,l1s1y reject snch a notion. 

At the very It:>aRt, any such rrrdical proposals could hardly be r~ferred to as 
wh1.t .Tnstire Benjamin Cardozo termed "the piffie-paille of procedure." ~ 

Rather, any such sugges[:iolls would have deep substantive iniplications'going 
to the very nature of the Grand-Jury as an historic and a constitutional institu
tion. Furthermore, I doubt whether your concern would be allayed by claims that 
81]('h sweeping proposals are justified in order to assist the attorneys for the Go\'- ..r 
ernllwnt in performing their duties. ( 

Of course, I make no snch proposal and neither coulcl anyone else." 
But it must be somewhat wistfully observed that such a doctrine would have'a t 

]'east one advantage oyer tlle amendment that has been proferred. It would be I ~ 
forthright in chp.nging the institution; however radically. The proposed umend- ,,; .I 
ment, as construed by the Government, lacks even that. Under- the proposed 
lUnel1dment to Rule 6 (e)-as read and urged on you by the Department of Jus-
tice-the basic chiUlge tin the Grand Jury is worl,ed to be sure. The change is just 
not phrased so canclidly. 

The proposed amendment would not let such government personnel in the 
Grand Jury room while the Grand Jurors are physically present. But, according 
to the Department, as soon as they leave the room, every document presented and 

1 Pit tslmrgh Plat~ .alCUl8 v. Unitea Statc8, 3GO U.S. 395. 399 (1950). 
'~('ar!1ozo. Oil!' Lo(IV ot t1w Gommon Law, 13 st. John's L.Rey. 2Rl, 241, (1939), reo 

printed In Selcctc(/.lY1'itillg8 oj Belljalllin NutllG-n oat·cZozo, (Hall cd .. 1947). 
" Ill{l~Nl. In response to n que~tlon from Rep. Holhmnn, Judge Becl,er specifically stateci 

his opposition to any :'Such proposal, characterizing )t'ns "highly nndesirnble." -
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every word spoken would be available for the examinatlon of any and all govern
ment' personnel whom ,the attorney believes to be necessary to help him do his 
job." Indeed, the Department maintains'-although at least two courts think: 
otherwise '-that the very purpose of the amendment is to permit this without 
court order. Much less one that can be obtained only a'fter an adversary hearing:" 
That was the position expressed by the Department last summer to another sub
committee of the Judiciary OomJllittee ° and it was the position stated yester
day! Supposedly, this is a procedural change merely "to facilitate an increasing' 
need, on the part of government attorneys to make use of outside expertise iDI. 
complex litigation." 6 We are told that the "government personnel" contemplated 
by the phrase "i,ncludes, but is not limited to, [all] employees of administrative 
ageucies and government departments." 9 No one is left out. 

A.U this is sought to be accomplished by the Simple double-speak expedient 
of including in the term ",attorneys for the Government"-who themselves are 
permitted access to Grand Jury materials solely because under Rule 6(cl) they 
are allowed in the Grand Jury room itself lO-"such other government pel'sonnel 
as are necessary to assi.st the attorneys for the government in the performance 
of their duties." 

From what I have said, I hope it is apparent that as ',Jo Rule 6(e) we as
suredlyare not dealing with procedural pifHe-pafHe. Rather, the issue is. deep 
and it is substantive, not procedural. 

The issue posed by the proposed amendment...,.and that any such propos~ 
Rule or statute should answer satisfactorily-is whether, when, to what degree, 
and pursuant to what conditions Grand Jury secrecy must give way to the 
asserted practical need of a government attorney certified to the Grand JUJ:Y 
for expert assistance from other governmelitpersonnel. 

3 Statement of Richard L. ThOrnburgh, Acting Deputy Attorney General, before the 
Subcommittee on Criminal Jllstice, Committee on the Judiciary, United States House of 
Representatives, Concerning Pending Amen~lments to the Federal Rules of Crimintll Proce
dure. at 2, 5 (February 23, 1977) [hereinafter cited as Thorn'btWgh 'Statement]. 

'The Ninth Circuit held, in In Re Gmna JUt·y, 77-1 U.S. Ta.~ Cas. (,CCR), li 9146, .at 
86, 198 (9th Cil'. 1976), that "agencY assistance to the prosecutOl' or the grand jury shoulli 
nm'er be allowed except upon an adversary hearing resulting in a finding that the assistance 
is necessary." 

It then added: "The requirement for a showing of need WOUld remain under the pending 
amendments to Rule 6(e) which expand 'attorneys :(01' the government' to include 'suck 
other government personnel as are necessary to assist the attorneys for the govel'nml'nt 
in the performance of their duties.' 44 U.S.L.W. 4549 (emphasis added). Because of the 
United States Attorney's involvement in the prosecution 'Of the case, he or she cannot be 
entrnste(l with paSSing on the necessity of assistance. Of. Oool/dge v. New Hamp8hire 
(1971) 403 U.S. 443." Ja. n. 15. 

In the leading district court opinion on Rule 6(e), 'Judge Becker held that "the Justlce 
Department should be required to make a strict showing of necessity before any request 
for the interpretive assistance of the administrative 'agencies fs granted." RoQet·t lIalD
t/lOme, Ina. v. Dit'eator ot InternaZ RevenuB, 406 F. Supp. 1008, 11'25 n. 49 (E.D. Pa. 
1975). He then consic1ered the proposed runendment: "The question arises whether 6(e. 
orders should be appIied for whenever technical agency assistance is to be uHlir-eel. 'It 
Rule G(e) were amended as proposed in January 1973 ... then Rule G(e) ol'iJ.'.>rs llli~ht 
be unnecessary. Such orders, however, provide the 'occasion for adopting and enforCing 
the kinds of safeguards proposed here and In Pflaumer, nnd6(e), o.ders should thus have 
continued value even under an amended rule. We believe that (He) Or(lers shoulel \Je 
appIled for whenever the technical assistance of tbe I.R.S. oil ll. 1llmllarly situated n:::ency 
outside of the Justice Department (e.g. the SEC) is to be utlll7.ed in connection with r.. 
grand jury investigation, with the exception of cases wherp the assistance is of minor pro
portions or the single instance vadety (e,g., utiUzation of Postal Service or Secret Service 
expertise in obtaining and evaluating handwrIting exemplars or other identificatiol1 
material) ." 

ld. at 1126 (footnote omitted) . 
• Thorn'bllj'gh StatemC1~t, at 2, 5. , , ~" ° Statement of Hon. Edward H. Levi, Attorney .General of the United (!tlltils, before-me 

Rousl,) Judiciary Committee, Subcommittee on Immigl'ation, Cltizenshlp and International, 
Law.1ln Grand Jury Reform, at 8 (June 10, 1976). , 

7 Thornburgh Statement, at 2, o. Since, even before adoption, at least two conrts 'differ 
with the Department as to the affect of the proposed 'amendment, it is manifest that the 
amendment Is badly drafted. Compare the Department's vicw with those quoted in. 
note (4) suorR. ' 

"Commlttee on Rules of Practice and Procedure of tile Judicial Confer<.'nce of tIle [Tnited! 
States, P"oposea Ante1!amcnts to the Federal Rules ot 0l'ilr.inal Pt·Ocedlt.1'e, Rule 6. _"-<1-
Vi~O]I Committee Note, at 2 (1073) [bereinafter cited as Aa'IJiBory, Oommittee Note1-

10 The Advisory Committee Note to the original Rule 6(e), stated: "This rule cOl1UnueSo 
the traditional practice of secrecy on the part of memb~.rs of the grand jury, except wllelll 
the court permits a disclosure. Government attorneys nre entitled to'dlsclosure of gran!l 
j1lry proceedings, other'than tbe deUberationsand the 'votes of the jurl)rs, ~lId8m!l&7. lUI. 
they may be preseltt it~ the grana il/TY room allt-iIr.Q tl16 prellentation Of evidence. ~he rule 
eontinues this practice." 4 F.R.D. 405, 400 (citations omitted, emphasis added). 
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That serious and vexing question simply cannot be -answered-as does the 
Advisory Committee Note-by blithely observing that "there is often govern
ment personnel assisting the Justice Department in Grand Jury Investiga
tions." 1.1 The issue cannot be so conveniently obscured. The issue is not whether 
other government personnel may assist in a Grand Jury investigation. The 
question is whether, when, and how any such assistants may be given the secret 
Grund Jury proceedings. 

The threshold consideration is whether such a question should be answered 
at all by Rule change ill isolation from legislative consideration of the entire 
bundle of strictures imposed by Grand Jury secrecy considerations."" In other 
wO~'ds, if government personnel are to be permitted access to Gr,and Jury pro
ceedings to assist the attorneys for Government, perhaps then witnesses should 
be given access to the transcripts of at least their own testimony; perhaps counsel 
for wit:aesses should be permitted to accompany them into the Grand Jury room; 
llerhal1s an accuser 1 should have the same ready access to Grand Jury materials, 
and so on. 

To -deal with only one aspect of Grand Jury secrecy without at the same time 
considering the othel's at 1:'he very least inevitably ignores the balances that have 
bcpn historically struck amI which comprise what is calleel Grand .Tury secrecy. 

There is danger that, even other questions aSicle, acl 7Ioe consideration of a 
single proposal tilts the awesome and much criticized scales of Grand Jury power 
too far towards the Gov6rnment and against those who come before it eit'ller as 
witnesses or as Ilotential targets for prosecution. There is some hypocrisy in a 
process which would allow government personnel to read secret Grand Jury testi
mony \yhile at the flame time forbidding access to the very same material by the 
witness himself in the name of that secrecy. 

So, I respectfully suggest that the difficult matters necessarily subsumed withiu 
the proposed Rule amendment should be considered in the plenary legislative 
context rather than by Rule amendment. That legislative consideration should 
come together with other proposals for Grand JUl'y change. 

Indeccl, just such consideration of other Grand Jury secrecy aspects was ini
tiated last summer by another Subcommittee of the House Committee on the 
Judiciary . .And at least one bill introduced during the 94th Congress 13 expressly 
recognized the necessary and !lJ)propriate primary of the legislative-not the 
rule-making-function in this important policy area," 

Accordingly, and particularly since there has bepu no demonstration or sug
gestion of any urgency for the proposed amendment, the subject of disclosure of 
Grand Jury proceeclings and Grand Jury secrecy should not be considered piece
meal, but as a whole in plenary legislation. 

If nonethelesS th.e matter is to be considered in the context of a Rule amend
ment of a Single aspect of G~llld Jury secrecy, it is instructive to review a few 
salient and fundamental items. 

1.1 Advi801'Y Oolltmittce Note, at '2. 
1!I Particularly since the Issue is one of policy, not procedUre, Congress need not defer to 

the Supreme Court. Moreover, the Supreme 'Court is only a nominal sponsor of the proposed 
Rule changcs. In (ilsspntlng fl,'om orders pioposing varIous amenclments to Federal proce
dural 'rules. Justices Blacl, and Douglas l'"peateclly pointed out that the -amendments are 
proposed by the Judicial Conference and receIve only the most cursory review by the Court 
~hus, when the Court promulgated certain 'amendments on January 21, 1963, they wrote; 
"The present Rules Produced under 28 USC § 2072 are not prepared by us but by Com
mittees of the JudiCial Conference deSignated by the Chief Justice, and before comin~ to 
us they are approved by the JudicIal Conference pursuant to 28 USC § 331. The Com
mittees and the Conference are composed 'of able and distinguished members and they 
render 'a high 'public service. It is they, however, who do the work, not we !lnd the 
rules have only our ImprImatur. The only contribution that we actually make is an 
occasional exercise 'of a veto power." 374 U.'S. 865, 865-70, 9 L.Ed. 2d Iiy. lxvil (1963) 
(footnote omitted). ' 

Again, on l!'ebruary 28, 1966, when the Court transmitted 'Other amendments lIfr Justice 
Black wrote: "The Amendments to the Federal Rules of 'Civil and Criminal P~ocedure 
today transmitte(1 to the 'Congress are the work of very capable, ad'l"lsory committees. Those 
committees, not the -Court, wrote the rules. Whether by tMs tra.nslltittaZ the individlla~ 
7Ilcm.bcrs of the OOIlI·t 11)1/0 votetZ to tl'alls/nit the rulos intended to erop"e88 approva~ of 
tltc VaI·j(ld. poI'£cv deCisions the 1'!tles ombody I an. not 8l1re." 383 U.S. 1031 1032, 15 L.E'd. 
2d l:n:v. lX.:~vl (1966) (emphasis added). ' , 

13 R.R. (1207, 94th Cong., 1stSess. § 6 (sponsored by Representatives Rangel IUld 
Ecldll1rdt). , 

a Related bills in the last Congress Include H.R. 1.277, 94th Cong 1st Sess . R R 2986 
94th !Cong., 1st Sess.; R.R. 10947, 94th Cong., 1st Sess.; and 'S:~3:l74 94th Cong 1st 
Sess. Among the provisions in these bills were a witness's rights to counsel while testifying 
before the GrlUld Jury and to access to the trllllscript of his own testimony. 

..,,' f 
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Rule 6(e) was adopted in 1946 to continue to ensure Grand Jury secrecy and 
to make clear that any disclosures of the proceedings, excf'pt to those permitted 
into the Grand Jury room itself, must be by court order.'" The persons permitted 
in the room are identified in Rule 6(d). Only the government attorneys, the wit
ness, the stenographer, interpreters when essential, and the Graml Jurors can be 
present. All except the witness are sworn to secrecy. Because the "attorneys for 
the Government" as defined in Rule 54(c)-which definition does not include 
('other government ;personnel"-are permitted to be present, they also are per
mitted to review Grand Jury materials under Rule 6(e),'n 

That view is entirely consistent with the charge typically given to Grand 
Jurors which invariably fltresses secrecy and also 'with the typical oath. It is a 
rather beautiful and traditional oath. Its spirit must be measured against the 
proposed amendment. 

Given that history-given the spirit of that oath-intrusion on Grand Jury 
;secrecy by the Government surely cannot be automatically permitted solely on. 
the un.documented belief of a prosecutor that there must be disclosures to assist 
him in his dUties. 

It should be noted in this connection that nothing stops other government 
personnel from interviewing potential Grand Jury witnesses or even talking- to 
tbem after their testimony if that witness vohmtadly consents. That practice is 
widely followed. For example, the Internal Revenue Manual (Part IX, Intelli
gence, § 9266.6) provides: 

"Secrecy of Grand Jury Proceedings and Disclosure: 
"(1) Following an appearance before a graml jury, each grand jury witness 

should be interviewed by a special agent in an attempt to obtain the same infor
mation which the witness furnished to the gt'und jury. If the witness cooperates, 
any question of grand jury secrecy and the Service use of grand jury testimony 
for both criminal and civil purposes can thus be avoided. 

"(2) If the witness refuses to respond to the questions asked by the special 
agent, the United States Attorney should be asked to obtain a court order under 
Rule 6(e), Federal Rules of Crinlinal Procedure (18 U . .8.C. apP')j to authorize 
the Service use of the grand jury testimony for both criminal and civil purposes. 
In the event the court declines to Sign an order, the Chief Shoul(l seek the advice 
of Regional Counsel."),7 

Remarll:ably, assistance of government agencies at times comes with a string 
attached which broadly hints as some of the implications of any "routine" dis
closuJ:e pol:cy such as Mr, Thornburgh adyocates. Thus, the Internal Revenue 
Manual (§ 1272-1-(10)70) provides: 

"(1) Internal Revenue personnel will be authorized to act as agents of the 
Federal Grand Jury un.der the conditions that the U.S. Attorney or the Strike 
Force attorneys will makeappHcatlon for and, secure a lJ'eiJeral Rule of OriminaZ 
PI'0(}":'!'2re 6 (e) m'ue,' that will release all records, information and testimony 
obtained through the use of the Grand Jury to the Service for civn as well us 

. crlminal tax purposes." (Emphasis added.) 
Despite the history and the plain language of the present Rule, the Department 

insists that the proposed amendment mnst be construed to leai'e the matter vir
tually entirely to the discretion of the attorlleyS for the Government. The depart
ment urges u so·called "clarification" 18 giving, again in Mr. Thornburgh's words, 

25 See the Advisory 'Committee Note to the original Rule 6(e), quoted In note (lO),supra. 
1" Id. Rule 6{d) provides: 
"Who May Be P1·e8Bltt. Attorneys for the government, the witness under c.'nmlnation. 

interpreter!] when needed, and, for the purpose of taking the eVidence, a stenographer or 
operator of a recording device may be present while the grand jury Is In session, but no 
llerson other than the jurors may be present while the grand jury Is deUberating or votIng. " 

Rule 54(c) ,provides: "'Attorney for the government' means tIle Attorney General. an 
authorized assistant of the Attorney General, a United States Attorney, an authorized 
assistant of a United states Attorney and [certain other Persons Incases Ill'lslng under 
till' laws of Guam.]" 

"I, , as .a, member grand juror of tills Inque.~t for the District ••• , do swear 
that I will d!llgently inqu!te. 'llnd true presentment; make, of sucll articles. matters, and 
things as shall be given me in chlll'ge, or otherwise come to my knowledge touching the 
present service. ~he government's counsel. my fellows' and my o'l7n. :r shlill keep secret; 
I shall present no person for envy. hatred. or mallce: neither shall I leave fUJyone un· 
presented for fear, favor, ,affection, hope of reward or gain, but sball present all things 
truly ns they coma to my knowledge, according to the best of my under~tandlng. So Help 
~Ie God!" 

17 Note the recognition that a court order is required to obtain disclosure of grand jury 
. materials. 

18 T]lomuurg1t Statement, at 2. 
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the 'Department of Justice ... routine authority to make disclosures to investi
gative agents and the like.' 10 

Essentially, the theory is that such a view is benign rather than frightening 
because everyone involved is sensitive to Grand Jury secrecy. So, assertedly, there 
is no need to worry. However, such unquestioning faith is better reserved for
institutions and principles instead of for the presumed uniform reliability of 
government personnel. That more conservative and traditional view is the es-
sence of a government of laws and has vivid history to recommend it. . 

Moreover, it is only fair to ask if we must have unlimited confidence in the' 
discretion of administrative agents, Why not put the same trust in counsel for 
witnesses or for an accused, Counsel too, are subject to the contempt power. 
And, unlike "O"'..her government personnel," they are officers of the court. 

The temptations encouraged by the proposed amendment, as the Department 
of Justice would have it, are obvious and easily illustrated. Over the past few 
years, it has become increasingly common to start an ad,ministrative investigation 
and, before it is completed, for the administrative agency to instigate the Depart
ment to request convening of a Grand Jury to investigate precisely the smne 
matter."o ~'he agency personnel who have worked on the matter are immediately 
made availuble to the attorneys for the Government. '('he attorneys may know 
little about the investigation or even why a Grand Jury has been convened. In 
eifect, the Grand Jury is made a tool of the administrative agency to continue 
to pursue both its criminal and civil investigatory objectives. 

~1he precise extent of this practice is itself hidden by the veil of Grand Jury 
secrecy. However, the patent problem has prompted both judicial am1 scholarly 
comment expressing gl:ave concern as to the impact of this trend upon func1p.
mental rights.!!l. 

The advantage to the Government of such administrative agency Grand Jury 
referrals is significant. Simply by convening the Grand Jury there can be an e;::'~ 
run of careful protections fashioned by the Congress that must be observed dur
ing the criminal and civil administrative investigations, including presenCe of 
counsel, considerations of relevanC'e, right to a transcript of your own testimony, 
and the like. Only last year, in the Tax Iteform Act, Congress expanded these 
protections in the tax area."" 

The proposed amendment, as reali, by the Government, makes it readily possible 
'am] terribly tempting to utilize the Grand Jury to avoid such legislative sanctions. 

Moreover, and unlike un administrative investigation, tlle Government can in
sulate both the course of the Grand Jury investigation and the extent of ,the in
formation learned by waving the flag of secrecy, even though secrecy has become: 
a one-way street. 

A serious question may be raised as to whether, when an administrative agency 
has its own compulsory process power with the testimony and documents gath
ered thereby being fully usable eitller in criminal or civil procee.dings, including 
in a Granel Jm'y, it is ever necessary to show secret Grand Jury materials to' 
Such agency personnel to obtain their assistance. Surely, when such an 'agency-

lOId. at 5 (emphasis added). 
2. One reason for administrative agency rpsort to grand jury process is set forth in thc 

Internnl Revenue Manunl, part IX, section U266.3· which provides, in pertinent part: 
"(1) It may be appropriate to call an uncooperative witness before a grand jury as al~ 

aid. 11~ the investigative proceS8. 

* * * * * ~ * "(5) FoJlowing 1:he grand jury appearance, the proclldures in IR~oi 9266 .. 6 will b". 
followed." (Emphasis supplied.) 

[IRlIl § 9266.6 is quote!lnt pages 9-10, supra.] 
This proviSion is labeled the "reluctant witness rule" and i'ts vali(Uty bns been described 

by at lenst one court as "highly suspect.'" I1~ Re Be,'7covitz, 367 F.Supp. 1058, 1060 (RD. 
Pa, 1973). Of course the IRS has the 'ablllty to compel the 1;estimoL\y of an "uncooperative 
witness" by usc of its own GtatutorllyproVided process. See 26 U.S:C. §§ 7602-06. Gh'en 
this cOmpulSQry process power, one suspects thnt the real reason for the reluctant witne~s 
rille Is to separate the witness from his counsel. That end can only be achieved by use of 
tIl(' Grand Jury, for the witness llUS a right tQ connsel in. IRS proceedings. 

""In Re Grand· Jury, 77-1 U.S. T1\-;: ·Cas. (CCll) ~ 9146. at 86,198 (9th Cil'. 1976). Robert 
IlU4otltO'110, !roo. Y. Dl"ccto,' Of Internal Revenuo, 406 F.SuPp. 1098. (E.D. Pa. 1:975) : Note, 
Aclmillistl·a.tivB Agency Acces." r.o Gmnd. Jury Ua.tet'ials, 75 C.olnm. L.Rey. 162 (1975). 

""Pub. L. 24-4(1) (October\" 1976). In pal.ticular, a taxpayer was glyen the right to 
challenge au IRS summons of c'~rtaln third,party records concerning him (26 U.S.C. § 7609. 
added b~' § 1205 ·of tht' Act) nnd the cOllfi(lentlallty of tax return data was streng'thenecl 
(26 n.s.c. H 41Q2, 6103, 6108 and 721'3, amended 'by § 1202 of the Act and 26 U.S.C. 
§ 7217, added by § 1202). 
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'like the. IRS-chooses to go the Grand Jury investigatory route it is wrong to 
,give the IRS all the powers of the Gr!lnd Jury pr()cess, thereby avoiding the 
protections Congress hlls fashioned r.egarding the agency's own investigation, 
and at the same time to peJ:fUi.t disclosure of Grand Jury materials to IRS 
personnel who are "assisting"'the attorneys for the Government. 
. If. the I1mimdment is adopted 'and cbilsti'uecl as the Department would have it~ 
,In other words, no hearing and court order requirements-administrative agencies 
will tend to dominate GrandJliry proceedings even more than they do now. It 
is a. dangerous trene1 and it should be stopped. ' 

Yesterday, 1\11'. Thornbnrgh, in response to questioning, stated that there is 
"no fuzzing of the edges" between,Grand Jury and administrative tax in:vestiga
'tions because both the Justice Department 'and IRS supposedly are highly 
"sensitive" to the need for Grand Jury secrecy."" . , 

If there is no fuzzing, it is only because there are no edges to fuz7i. Typically, 
the IRS, for example, initiates an administrative investigation and then, for 
'reaSons best' known to its~lf, switcheS tI,,,, investigation to a Grand Jury- with 
'Depal'tment appt·oval. The very same IRS agents who conducted the administra
th'e investigation are then detailed·to "assist" the U,S. Atorney. Ultimately, these 
same agents mal;:e recommendations regarding the case both to the Department 
'and for agency purposes. They could not; even if they tried, disregard what 
they have learned while "assisting," the attorneys for the government.""u 

Clearly, disclosure of Grand Jury materials to such personnel does not."fuzz" 
the bonndaries between the Grand Jury and the administrative processes j it 
destroys those boundaries ~ntirely, 

Further, 1\11'. Thornburgh stated that the assistipg gOVerPment persorHlel to 
whom disclosures are made could be brought before the Grand Jury to "explain" 
their "findings" based on the revealed testimony and documents.'" ThUS, the 
aSSisting personnel avowedly playa prosecutorlal role in witness guise before 
'the Grand Jury and, in effect, comment on the evidence given by other witnesses. 
Yet, the settled law is that even an expert witness is forbidden to be present in 
the Grand Jury l'oom itself for the purpose of later commenting on' another 
witness' testimony"h " 

In addition, the recipients of the disclosures may later testify at the criminal 
hiltl. If so, that testimony inevitably will be shaped to take account of what hus 
11een learned from the disclosed Grand Jury materials. Effective cross-examina
tion as to such subjective, and perhaps even unconscious influences, is exceedingly 
difficult at best. 

It does no discredit to the attorneys for the Government to suggest that if there 
is to be an amendment it Cal)JIOt be construed to permit 'tliem td make the deter
mination of whether and to wha.t extent di~closul'e is "necessary." 'l'llet'e stinply 
must be a court order;. there must be ahearing'nnlesll judj,cially, excused in a 
,specific instance for goad cause sl;town; 'there 'mus~ ·be a showing Of particularized 
·and compelling need ;for exruninitUon of specific materials by the. miniln\lm pos'si
ble number of identified :person.nel ; and aU use .of, the clisc10sed materials other 

,than to assist the Grruid:Jury must be barl'ecl.~ It must be' demonstrated that the 
Depa.rtment of Justic.e Hself .does not haYe' j,tsown resources to llndertllke or 
comprehend 'the task at 'liandfd;~he com:t order and hea:i:in[t requirements are 

, , .3 Note, however, that J\ldge Becker, ~n his Hawthorne qpinion o]:)served that the Intel'nal 
Revenue Manual shows "inadequate" sensitivity to consideration!! of Grand JU1'Y secrecv. 
Robel·t Hawthorne, 1110. v. Director of 11ltel'na~ Revenue, 4.06 F. Supp. 1Q98, 1126 n. 51 
(E,D. Pa.197i5).· . 

23. The claim that there is "no fuzzing, {)f the edges" does not sguare with the followin~ 
knowledgeable description of the ustiru procedure when the IRS requesfs (In open-cnded 
grand jury investigation before -concluding its administrative investigation: "Upon com
pletion of the open-ended grand jury Investigation, the eYidence obtaine(! is submitted to 
the Internru Revenue Service's Regional 'Counsel, where it is reviewed to llscertain if the 
matter is worthy of prosecl,ltion, If Regional -Counsel concludes that prosecution is war

.ranted. they will refer tllPcase to the Tax Division of the Depnrtment of J\lStiCe. .• ," 
C. Namorato. The Gnvernmellt'BTools in the Inve8tigation Of a al'illlina~ FmlU}, a(l,~e, 

34th Annual N.Y. U. Instlt\lte on Federal Tn.:mtlon 1019. 1059 (1976). Tbe Iluthor of tllls 
article is 'Chief of the .Criminal Section of tIle Tax Division of the Justice Department and 
a former Spccial Agent of the Internal Revenue Service. Ii!. fit 1 Q19, 

"' Thornburgh Statement, at 6. . ' 
",. Unitefl State8 v. E!(lgel'ton, 80 F. '374 (D. Mont. 1897) ; '8ee, e.g., United: states v. 

BOlQrlach, 32'1, F. SUPP. 123. (S.D • .Fla 197;1.). , . . 
"u See the al,lthorities quoted IP note (4), .aupra. 
""See In Re (I1'ani! J1lcly, 77-1 U.S, Tax Cns. (CCR) 1l9146, at se,198 (9th Clr. 1976). 
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opinion,'" the government personnel come from agencies like the IRS and the 
SEO having investigative, regulatory, and oversight responsibilities. 28 

Otherwise, disclosures indeed will become the "routine" tolud without any 
meaningful court supervision. I respectfully stress that the conCcWB r have men
tioned are not solved simply by imposing an aegis requirement that merely be
tokens record keeping and restricting the physical location where grand jury 
materials are kept. Even if administrative personnel fully comprehend and live 
up to such requirements, the secret information imbedded in the minds of these 
"other government personnel" can never be erased. 

In short, the ramifieations implicit in the proposed and poorly drafted changes, 
particularly as construed by the department, are many and difficult. The prob
lems are masked by the on~sentence seeming simplicity of the provision and are 
passed over in the Advisory Oommittee note. 

You are considering principle, not procedure. We do well to recall James Madi
son's admonition ~ "Temporary deviations from fundamental principles are al
ways more or less dangerous. When the first pretext fails, those who become 
interested in prolonging the evil will rarely be at a loss for other pretexts. The 
first precedent, too, familiarises the people to the irregularity, lessens their 
veneration for those fundamental principles, and makes them a more easy prey 
to ambition and self interest. Hence it is that abuses of every kind, when once 
established, have been so often found to perpetuate themselves." 211 

Mr. MANN. The subcommittee has received a letter dated February 
18,1971, from Tom O'Toole, Federal Public Defender, District of Ari
zona, for inclusion in the record of our proceedings. 

A copy of this letter was circulated to the members of the subcom
mittee yesterday afternoon. 

Without objection, Mr. O'Toole's letter will be made a part of the 
record. 

Hearing no objection, the letter is made a part of our record. 
[The letter referred to follows:] 

FEDERAL PUIlLIO DEFENDER, 
DISTRIOT OF .A.ruzONA, 

PhoenilD, Ariz., Febr1~ary 18, 1977. 
Re Proposed Amendment to Rule 24, Federal Rules of Oriminal Procedure. 
Hon. JAMES R. MANN, 
Ohairman, Subcommittee on Oriminal JU8tice, Hou8e Judiciary Oommittee, 

Rayburn Building, Wa8hington, D.O. 
DEAn MR. MANN: I am writing to you in opposition to the proposed amendment 

to Rule 24, Federal Rules of Oriminal Procedure, which would result in the reduc
tion of the number of peremptory challenges to prospective federal jurors and 
changes the procedure for obtaining additional challenges. 

Due to the high volume of criminal cases filed in the District of Arizona, this 
office has broad experience with the jury selection process mandated by the 1968 
Jury Act, the Arizona Jury Selection PIHn and Rule 24, Federal Rules of Criminal 
Procedure. I can say without qualification that the number of peremptory chal
lenges currently authorized (ten for the defendant and six for the government) 
<loes not delay voir dire procedUre or the jury s€'lection process. Should the pro
posed reduction in the number of peremptory challenges occur, such would not 
speed up the already brief process of selecting a jnry. The entire jury selection 
process usually requIres thirty to forty minutes in the District Oourts in Arizona. 

'1 "The classical case for the application of 6(e) orders Is the IRS or SEC case (or in 
some instances tht' Postal Service, Customs, '01' Secret Service case), where the llgency has 
a continuing regulatory or oversight responsibility with respect to the activities of an 
Individual or corporntion, and the use and retention of grand jury material beyond the 
at'gis 'of the U.S. Attorney would breach the secrecy of the grand jury and pervert the 
grand jury proc('sR, though an order should not, for reasons discussed above, be limited 
only to sneh ca~('s." 

Robet't Ha1Otlior1!6, Inc. v. Director of Internal Revenue, 406 F. SuPP. 1098, 1126 (E.P. 
Pa. 1075). 

28 Whenever pOSSible, the hearing should be 'R.ll adversary one. Both We witness land the 
target should be given notice of the Government's disclosure application and should have, 
the opportullit~' to eontcst 'It, except in extraordinary situations when the requirement 
presumably eoulc1 be excused by the court. The extent of any hearing would be determined' 
by the rourt on a case·by-case basis. 

". 2lVorks of Madisoll, 183 (1900). 
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It is of interest that in a recent land fraud trial which consumed 42 trial days 
and involved 7 defendants, 2 indictments and 46 separate charges, the jury voir
dire and selection took less than 3 hours. In fact, in 9 years of practicing before. 
the District Court I cannot recall any case, either simple or complicated, where. 
jury selection was any longer. 

Instead of expediting jury selection, reducing the number of peremptory chal-. 
lenges will very Ukely result in a more protracted voir dire process, where.. 
counsel for both the government and defense will be asking many more questions. 
of the prospective jurors and making manl' more challenges for cause. In addi
tion, a reduction in the number of peremptory challenges will require more of the. 
Court's time to .answer the requests of counsel, pursuant to Proposed Rule 2~ (2),. 
Federal Rules of Criminal Procedure, for 'additional peremptory challenges. Such 
a change in jury selection process will slow jury selection with a consequent: 
increase in cost to the brx:payer . 

.Any savings that the proposed change would effect by reducing the number of 
persons called for the jury panel wOulIJ be offset by the added time spent in more 
extensive voir dire and in motions for -additional challenges. 

In conclusion, reducing the number of peremptory challenges can only detract 
from the right to a fair and impartial jUry and trial, i\scalate the cost of running 
the judicial system and hinder the fair .administration of justice. I therefore 
urge that your committee vote against any amendment to Rule 24, Federal Rules 
of Criminal Procedure. 

Sincerely, -
TOM: O'TOOLE, 

Federaz Pttblio Defender. 

IvIr. Iv.fANN. The subcommittee will now stand adjourned until next 
Wednesday, March 2 at 9 :30 a.m. in room 2237. 

[Whereupon, at 2 :15 p.m., the subcommittee adjourned, to reconven~ 
at 9 :30 a.m. on Wednesday, March 2,1977.] . 



"'" -



.... " 

PROPOSED AMENDIUENTS TO THE FEDERAL RULES 
OF CRIlllINAL PROCEDURE 

WEDNESDAY, MARCH 2, 1977 

HOUSE OF REPRESENTA'rIVES, 
SuncO:mmTTEE ON 0RIlfINAL JUSTlCE 

OF THE COl\Il\Il'ii'EE ON THE JUDICIARY, 
WaslLington, D.O. 

The subcommittee met at 9 :30 a.m. in room 2237, Rayburn House Of
fice Building, the Honorable James R. Mann (chail'man of the sub-. 
committee] presiding. 

Present: Representatives MaIm, Holtzman, Hall, Gudger, EYans, 
Wiggins, and Hyde. 

Also present: Thomas W. Hutchison, counsel; Robert A. Lembo, 
assistant counsel; and Raymond V. Smietanka, associate coum,el. 

Mr. MANN. The subcommittee will come to order. 
The Subcommittee on Cl.'iminal Justice today concludes its heurings 

on the pending amendments to the Federal Rules of Criminal Proce.:. 
dure. Because of the time deadline we face, we will meet tomorrow t& 
decide what legislative action We ought to take. If we decide that 
legislation is appropriate, I would hope to conclude subconimittee ac
tion on it no later than next week. This should enable us to get the 
legislation to the House before the encl of April and give the Senate 
sufficient time to work ol1it. ' 

IVe .have already heard.from representatives or the Judicial Con
ference, the Department of Justice, and the American Bat Assoria- . 
tion, as well as from a Federal judge, Federal public defenders. inter
ested organizations and practicing attorneys. Today, we will heal' :fl'om 
an equally varied group of w.itnesses. . . 

Ordinarily, the House would go llito session today at 3 p.m., and ,vo 
scheduled accordingly. UIITortunately, it was announced Monday thai: 
the House is going into session today at 1 p.m., instead ofB. IVe are 
scheduled to hear from seven witnesses, so in the interests of fairness 
and of providing each 'witness with an adequate amOllnt of time, the 
Chair requests everyone's cooperation in moving the proceedings along. . 

Our first witness togay is .Phylis Skloot Bam~,erger,)vho is here o;n 
behalf .of the. JJegal AId SocIety of New 'york City. Ms. 'Bamberger IS 
the attorney in charge 'of the Appeals Bureau in the Society~s Fede1-wl 
Defenders Services Unit. 

We welcolile you here today. 
(169) 

.. .. 
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. TESTIMONY OF PHYLIS SnOOT BAMBERGER, ESQ., ON BEHALF OF 
THE LEGAL AID SOCIETY OF NEW YORK CITY 

Ms. BAMBERGER. Thank you, sir. 
Mr. J\UNN. Your written statement will be made a part of the 

record and you may proceed as you wish, summarizing, outlining, 
synopsizing. 

Ms. BA1\IDERGER. My comments deal with three of the rules, those 
dealing with peremptory challenges, grand jury disclosure and search 
and seizure oral procedure. 

With rcspect to the peremptory challenge I will be very brief. Our 
basic consideration is that in the Southern District of N ew York, the 
]?rocedures for challenging jurors for cause so limit and so constrain 
counsel that it is virtually impossible for defense attorneys to establish 
justification for challenge for cause. Therefore, the peremptory chal
lenge becomes critical not only to challenge jurors who counsel be
lieves by instinct should not be on the jury, which is the normal uSe for 
peremptory challenge but to try to weed out people who counsel be
lieves; based on the limited information that he has, should be chal
lenged for causc. 

My statement indicates that the procedures for empaneling a jury 
!tr(j largely within the discretion of the judges and that the judges 
ask the jurors the questions, and the judges often reframe the ques
tions presented by counsel. I will 'give one very interesting example, 
which is in my statement. A questIOn was posed or presented to the 
judge which askea. the jurors if they could, if they would credit 
an agent's testimony more thali they would any other witness. The 
judtYe reframed the question to say, "Could you follow my instruc
tiOl{; that an agent's testimony is just as credible as any other witness~" 
The focus of the question was changed from whether the jury were 
able to evaluate the agent's . testimony like anyone else's to whether 
they were able to folloW' the judge's instruction. I think that is a 
sulistantial change and shifts the focus of the question. 

As a matter of routine in the Southern District, only the first juror 
is asked the specific questions. Other jurors n,re called, and sitting 
in a group are then asked as a group, "Do you have any response to 
the questions that were previously a..'iked~" It requires. a great deal 
of imtiative on the part of a juror sitting in a large roorr rf strangers 
to reveal a bias or prejudice or prior interest. Once again ... e informa
tion to establish challenge £01' cause is not likely :to be revealed in 
those-in that situation. . . 

Very often when a lawyer senses, based on prior questions that there 
mn,y be a basis for further inquiry of a juror, the judge may not per-
mit, further questions. . . ' . . . 

Further, although this panel may not be aware of it, there has 
been a lot of construction in the courthouse in the Southern District 
of New York. Many of tIm new courtrooms are very small, substan
tin.ny smaller thul1 this room. If the judge, in his cliscretiog, refuses 
to recess to the backl'Oom for the. challenge for cause, there is great 
likelihood, about which trial lawyers are very concerned, that chal
lenges for caUSe will be overheard by jurors who are setting very 
close to the judge's bench. 'rherefore a juror sittillg close by may hear 

.. .. 
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that he or she has been challenged for cause, and, if permitted to sit, 
that juror is hardly an impartial juror. 

So the point that we are trying to make is that the procedures are 
so constrained, counsel is so limited in what he is able to do in es
tablishing a challenge for cause, that the peremptories take on even 
greater significance, and to reduce the number, I believe and the 
lawvers who try the cases believe, will seriously impair a defendant's 
rigllt, not only to preemptory challenges but to a fair and impartial 

jUfthink those are the factors which should be considered in deter
mining whether this rule should be permitted to go into effect. 

Rule 6 deals with disclosure of grand jury testlIDony to the Govern
ment agencies that are not defined as Govermnent attorneys. We be
lieve that this disclosure should not be permitted. 

Grand jury investigations in the Southern Djstrict are very broad 
and sweeping. They often involve people who are never indicted, based 
on evidence which 'is not sufficient to estabHsh probable cause. The dis
closure of this evidence to Government agencies who may be conduct
ing ,other investigations or who may use this material for other in
vestigations we believe to be unjustified. 

The U.S. Attorneys' Office has the power through other means of 
investigation to obtain many of the complex: items to which tlus rule 
apparentlv relates. I would assume it has to do "d.th antitrust cases 
01' SEC cases. This information is often available through other meatls) 
and if it is obtained through other means can be revealed to Govern
ment agencies. 

I think that ,the permitted disclosure to other Government agencies 
which may have other hlterests when the issue of complexity is not 
defined in the rule and the use to be made of this information is not 
explicit:ly laid out in the rule, is too general to protect the people who 
testify or pr9duce documents before the grand jury. 

'With respect to rule 41 ( c), that :is the permission to grant a warrant 
for search and seizum based on an oral presentation of a Government 
agent to the ~na'!Q.strate. On the surface, and as the advisory committee 
notes indicate, this l'we appears to be fine. The notes indicate that it is 
to be used to encou~[I,ge the use of warrants, rather than have an agent 
conduct searches 1l'lthout warrants: 

However, we reaDy believe, based on the documentation which we 
have in the statement, that this rule will be abused and that Govern-' 
ment agents will not use the oral procedure to increase the number 
of ,searches conducted with warrants, but ~ill use it to decrease the' 
n~nb~r of thn~s t,ley will physicaHy appear before a magistrate 'on.a 
WrItten aJlida,VJ.t. ... ~. 

I think tJ1e prime ~xa111ple of th~ abuse of Government agejlts'of 
!.he st~ic~ and specifi~ }JI'ocedural requit:ements~hat COJ:igress;r()'~Mres 
IS the wlretap proVlslOns of the Ommbus CrIme Control .and SFl,Ie 
S~reets 4-qt of 196~, that is, title III. In my statement I indicate.Qu· 
pages ~O aild 11.t;hat w~'iile 'Congress was 9.~·dte specific in w:h~t it' re~. 
qUlred m affidaVIts aucl,m the procedures, m numerous oc('as10118 GoV'
erlUnElnt agents have sin;rply. ignore.d those. For illstallce, the stutnte 
requires that '~geuts i11clic.~te: the llUIube:r; of investigations; '01' the 
lli~t1lOds of investigations othe; ,than wireta]?lIing that have beenl1sed 
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but have been un. successful, thereby- necesf::tating the use of wiretap
ping or eavesdropping. 

Uniformly the affidavits have said only that other forms of investi
gation have been used and have proved to be unsuccessful, period. 
There is no elruboration. There is no explanation. Based on those affi
davits the wiretap orders are issued. 

In two court decisions, well actually two court cases, one has resulted 
in a decision and one is presently sub judice, Government agents have 
used wiretnp orders as justification for surreptitious entries into 
people's homes and businesses to place bugging devices. The case that 
has been decided is United States against Ford, in the District of 
Columbin circuit. The case presently sub judice is United States 
against Scafidi, in the second CIrcuit. 

In these warrants there was, well. in the second circuit case there 
was no request for snrreptitious entry. 

But despite the absence of the requests, the agents entered in the 
second circuit case eight times to place devices, to move devices, to 
put batteries in and then to remove the devices. And despite the fact 
that the statute is very specific on what can be done and the statute 
does not affirmatively permit surreptitious entries but lllCludes nothing 
that would permit those entries, the agents have so entered as exempli
fied by tllC.'se two CitSes. 

Tho statute also requires that the agents llame those individua1s who 
are lmown to them who will be wiretapped. A recent decision of the 
Supreme -Court, U1~itlJcl States against Donovan, indicated that the 
agents as 11 pattern do not list the names of the people they know "\vho 
will be wiretapped. Now, while the Supreme Court in Donot·a.n re
fused to supppress evidence based on that defect, because it felt that 
the omission wasn't substantial enough to require, reversal of a judg
ment of conviction, nonetheless, the agents have violated that specine 
provision of the statute. . 

The dissents from denials of petitions for writs of certiorari of ~fr . 
• Tustice Brennan,llotably in Scott .against United States has indicated 
that the Government also hus established a pattern of failin~ to follow 
tho minimization requirements of the Omnibus biU which I1re very 
specific. The il.p;ents are required to turn off the monitoring devices 
w110n they believe they are listening to a conversation which has 
nothing to do with the iIwest.igation that they are conducting. Once 
again, time and time again, the agents do not turn off the machines; 
they Hsten con~inuot1sly for many hours to the people whose tele
pIlont's or pr(,111IS(,S are being bugged or tapped. 

And, so I do 110t think that we can accept the premise that the 
agents will use the present proposal in the wa:y that it was intended to 
be used. I think that, as I indicated, that they will use it as a device to 
avoid appearance before the. magistrate and not as a device to limit 
the number of times they will make an entry or search and seizure 
without 11 warrant at all. 

Tho other problem I believe exists with the rule, one with which 
the COUl'ts and .C~ngress are continuo~lsly conce~'ned, is that the magis
trate who lIas to Issue the wlu:rant.wl11 ~~rely Issue a pro forma war
rAnt based on the representatlOlls m wrItIng by the agent who C0111es 
befol'~ him f~r t.I~e.warrant. The concarn.i~ tllat the magistrate will not 
l'xn.mllle the md1VIdual agent, that he WIll not, for example, ascertain 
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who the informer is if there is an informer involved, the sour~e of the 
information of the informer, or the basis for the informer's concltl
sion upon which the agent is relying to get his seai'ch warrant. I think 
those concerns are increased when we. are dealing with a telephone 
conversation. 

It is extremely difficult to examine someone over the telephone. 
Magistrates are more likely to act as rubber stamps to the agent's re
quest for a warrant in the circumstance of a telephone. 

GOll1g further, the rule requires that the telephone conversations be 
recorded. In my personal experience and the experience of lhany of 
the lawyers who practice in the courts in the southern district, the 
recording devices used by the Government are inadequate. These re
cording devices are used m parole revocation hearings, in proceedings 
before the magistrates, including trials in minor offenses under the 
Magistrat~ Acts ,and, of course, they are used in Government wire
talls and we have to read the transcripts for trials. They are basically 
inaudible. The sentences are unconnected, paragraphs are uncon
nected, responses are unclear. It is almost impossible to create a cohe
sive transcript. 

The rule requires that these transcripts be certified. I can't imagine 
who would certify a transcript that is basically ~naudible. 

These reactions become from pel'sonal experlences, and, of cou1'se, 
if the tape IS inaudible, it is very difficult at a later suppression hear
ing, if one is conducted, to determine what information the magis
trate relied upon in iSl'llling the warrant. 

So there is a technical difficulty, as wen as difficulties in whetI1er 01' 
not the intent oftlw rnle will be (lffectuated. 

There is one further factor which I think is important. The courts 
have created a presumption of the legality of a search and seizure 
where a warrant has been obtained. T11ere is no reason-well Jet me 
step back. 

At a pretrial SUppl'{>Rsion motion, a defendant is faced with t11e np
]?arent fact that an ind(lpendent andncntral magistrate has already 
determined that tIl ere is probable cause and the presumption 01 dis
trict judges based on this circumstance is that there is less like1ihood 
that the search and seizure was i11Eigal. 

A different attitudE' appJies when a search and seizure is condncted 
without a warrant. Thl"conrts are very concerned as to whether 01' 
not the a,gent has actl'c1 improperly. 

Now, based on 0111' belief that it is not possible to' preser\re a fair 1'(\C
ord and our belief that the magistrate will not cross-examille 01' c(l.te
:fully interrogate an agent seeking a warrant over the telephonl', the 
defendant will be faced with a presumption that the senrch 'wm'rant 
was properly issued and a factual situation where that presumption 
may not be valid. 

I am'not saying that it wouldn't be valid. 
I am saying that in many situations it ma.y not be valid. I think the 

defendant is put in a substantially prejudiced atinosphere because he is 
faced witl1 a procecltlre over which he has no ~ontrol over, and neither 
does anybody else if olir assumptibns are correct. Yet the defendant 
comes into court on a suppression'motion and the judge believes that 
all the procedures have been properly followed. 

86-274--77----12 
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I think that is the substance of my statement with respect to the three 
rules. 
If there are any additional questions or any questions for additional 

information from you gentlemen, I will be happy to respond. 
Mr. MANN. Thank you for a very succinct statement. 
Mr. ·Wiggins. . . 
Mr. ·WIGGINs. No questIOns, Mr. Chtl,lrman. 
Mr. MANN. Ms. Holtzman. 
Ms. HOLTZl';IAN.I just would like to welcome the witness. I'm sorry I 

came in late. I O'ather that the thrust of your testimony is in opposition 
to the rule res7)ecting the issuance of warrants based on telephonic 
conversations ~ ~ 

Ms. BAMBERGER. Yes. 
Ms. HOurZl\IAN. 'Vould your feeling change if it were mandatory for 

the agent to go before the magistrate ~ 
~fs. BAl\umRGlm. As I indicated in the statement, I believe that the 

tape recording which is presently required by the rule is mechanically 
inadeqnate. In our experience, tape recording devices 01' the recording 
devices used and methods in which they are used are woefully inade
quate, making transcripts of those tapes ahnost impossible. 

'We have used tape l.·ecordings in parok, revocation hearings, in trials 
beiore magistrates, and when we have to, review transcripts of tape 
l'ccol'dings that will be used in trials. And it is very difficult to make a 
cohesive thing of the tapes. Sentences are interrupted 01' are inaudible. 
'l'hm:e js no connection between the conversations that people are con
ducting. I think it's fair to attribute that to the inadequacies of the 
mechanical devices. 

One would not be able to preserve an adequate record based on the 
mechitnicltl devices that are presently used. 

'.JIs. IIor,TZl\IAN. Thank you very much. I have no further questions, 
Mr. Chairman. 

Mr. ~L\NN. Mr. Hyde. . 
)f1'. IIYlm. I can only say they certainly preserved an awful lot of 

tapl's in the 'Watergate case. I mean, to refuse to use a modern tech
nology to implement and expedite the issuance of a warrant because 
tho record would be inadequate-it seems to me if it's inadequate it's 
illadC'qllat('. But what happens as I understand under this proposed 
rule is a telephone cnIl to the magistrate. Certainly the magistrate can 
liRten and nnd(,l'stand and the record or transcription is made of what 
hns gone over the phone. 

There are all kinds of rC'cordings that are very successful and could 
be yt'ry damaging, us the Watergate defend::mts well know. . 

·Well. that is just my comment. I would hate to see a modernization 
or the issuance 0'£ warrants defeated because it supposecUy isn't tech-
nirnIly fcnsibl(\. I just qUC'stiOll that, that's all. . 

Ms. Bt\l\mF.nORn. I wish to indicate that that is not the only objection 
j:hnt w(\ hn;'(' to th(l procedure setup. I also wish to indicate th'll,t assi.l:m~ 
iug that ~ome ki11rl of t.eclmique can be deve~oped so that the whole. 
conv(\l'snhon can hI.' recenred Oll that tape, obVIously we wquld havetQ 
withdraw our obtection based on tlios~ grollllds.l?ut I think it's fair 
to suy thnt. n defense attorney who has to functIon bused on every 
word that is in the transcript lmd needs the context as well fiS every 
word; that th(l presC'llt devices used are inadequute. 

.... 
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nil'. WIGGINS. Ma'mll, the magistrate who issues a wDJl'J,1unt is required 
"'to certify the accuracy of the transcript. 

Ms. BAllIBERGER. Yes. 
Mr. WIGGINS. If in fact the transcript is illegible or rather inilistin-

,quishable, and this is not an accurate presentation of what occurred, 
isn't it reasonable to believe the magistrate could not certify it ~ That 
problem you foresee would be overcome by this certificate signed by 
the magistrate ~ 

Ms. BA1\ffiERGER. Well, he could refuse to make the certification. I 
think the intent of the rule is to avoid that problem, so that you will 
have 'a sitnation where a warrant is issued validly and people subse~ 

,quent to the issuance can examine it. Now, without any certification 
you have a record which once again may adversely effect the defendant 
In a suppression proceeding because he really is in nO position to Imow 
what lmppened, whereas the magistrate and age;llt are because they 
were there. So there is no way where the defendant can adequately 
present his side except by an absence of the record. 

JHr. WIGGINS. WelL of course, that is the problem with all warrants, 
the target of the warrant is not there, it's not an adversary hearing 
as to whether there should be a warrant issued. It's only a one-party 
procedure. I don't understand your concern that the person who later 
on may seek to suppress evidence produced has not had a fair oppor
tunity to make his case to the magistrate. 

Ms. BA1\IBERGER. Well, that position is tied in with what I conceive 
to be the presumption that a warrant is validly issued when one had 
been issued. 

Mr. WIGGINS. I understand. 
Mr. HYDE. I have nothing further. 
Mr. ~1ANN. All right. Mr. Hall. 
Mr. HALL. Mr. Chairman, I will pass just for tIle moment. 
Mr. J\UNN. All right. I am curious about voir dire under rule 24. 

"Ve,have not heard from anyone who says voir dire is adequate in 
Federal courts. Have you heard of any Federal courts that give ade-

. quare voir dire ~ , 
Ms. BAllffiERGER. Not in my knowledge, but I admit my knowledge 

is limited to the eastern and southern districts of New York. 
lVIr. J\UNN. I'm not sure how much coordination ancl exchange of 

information on practice the Federal judges engage in, but I am curious 
as to why judges with varying backgrounds-some from areas where 
there is an extensive voir dire examination-get on the Federal bench 
and then ignore the implications of rule 24(a). 

Ms. BA1\IBERGER. W"e1l9 as I hope that I indicated earlier; thrre are a 
few judges, some, that are exceptions to this genetal pattern. But this 
seems to be the most common pattern. . 
, MI'. J\U;NN. All right. 

:1\1:s. BA1\IBERGER. If I may make one further 'addition, tile Advisory 
Notes to l.'ule 24 see1ll to indicate 'It concern for the time involved in 
selecting 11 jury. As" the statement indicates,. but I thirlk it's relevant 
to repeat, the average time in, the southern district of New York for 
empaneling a jury is 25 minutes, I'm sorry, is 35 minutes. The short
est time is 25 minutes, and even for complex cases, it seldom runs to 

-longer than 4 hours. '. 
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Furthel'inorel in complex cases, although the judge has the discre
tion to permit defense attorneys to have additional peremptory chal
lenges, very often the judges require that the defense attorneys exer
cise those peremptory challenges as a group. 

This hardly permits defense cOlUlsel to make an individualized de
cip,ion as to what is best for his client. The only winner in this pro
cedure is perhaps t.he Government, who has itself chosen to creab:~ the 
situation in which there may be mult.iple, in the southern district, some 
30 or 40 ca!3es a year, I'm sorry, 20 to 30 cases a year of multiple de
fendants, that is, over 8. 

~Ir. MANN. AnyonE; have !tny further questions ~ 
Ms. HOLTZUAN. Yes, ~fr. Chairman. Just to get back to mls 41, al

though the rule itself would suggest that the oral testimony shall be 
recorded and transcribed, I think the advisory notes do not require 
a tape recording of the conversation. 

:indeed, the oa,ccompanying AdvLory Committee Notes suggest that 
the substance of the conversation can be recorded by the nutes of the 
magistrate, mld there is no requirement that a verbatim ta:pe re
cording be made of the conversation. It seems to me, therefore, that 
your eoncern about the ability to attack a showing of probable causa 
is substantial. I don't Imow that magistrates are trained in shorthand, 
in fact, I rcLCller doubt that is a qualification for the job. 
If they do not have a tal)e recorder, and they are !lot required Ull

del' this rule to have one, how would there be a transcription made of 
what happened ~ Indeed, the magistrate CUll certify that to the best 
of his recollection this is the sllbi;'iance of what was said but that may 
not be sufficient to allow for a searching examination of the facts and 
nat.ure of what exactly was said. 

Do you agree with that ~ 
~fs. BAMBERGER. But I'm not-the magistrate's notes in fa~t may 

not provide a basis for challenge of probable cause, but the Lranscript 
aspect of it is a separate way to take down the proceedings. 

Ms. HOLTZlIfAN. Yes, 'but what I~m saying to 'J,on is that there is no 
T'.equirement that that transcript be based on a tape recording of the 
conversation: The Advisory ~::...mmittee ilotes say only that it is 
contemplatecL--

Ms. BAJlIDERGEn. Can you please ten me where you're reading ~ 
Us. HOmZl\fAN. This is the Advisory Committee note to rule 41. 

It says, and I quote: 
It is contemplated that the recording of the oral testimony will be made by 

a courtroom. reporter by mechanical recording device or by verbatim contem
poraneous writing by the magistrate. 

:Well, since as I .s~id stenog:raphy is not, to my Imowledge, a require
ment for the pOSItIon of bemg a Federal magistrate, I don't know 
how we can expect to have, in an circumstances; a verbatim transcript 
of that conversation between the magistrate and the officer who calls 
on the phone. 

Therefore, if you're going to rely on the statement by the magistrate 
ns to what ill substance was reported to him, that may ·"lor pe.rmit a 
proper challenge and proper s"arch of the proceeding tinder which the 
search warrant was obtained. 

Do you agree with t.hat ~ 

,. 
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Ms. BAMBERGER. I agree with that; :yes. Yes. 
Ms. HOLTZl\IAN. In fact, the rule is ambiguous as to whether the 

entire conversation has to be recorded. It doesn't say that the entire 
cOllversation between the magistrate and officer has to be recorded; 
does it ~ 

1\1:s. BAlffiERGER. "'\Vell, it ,doesn't sary that, but one would imply that 
when the tape recorder, if a tap9 recorder is used, if it's turned on, 
that it will not be turned off until it's fmished. 'Vhether Ws turned 
on or off--

Ms. HOLTZl\:I:AN. There is nothing in the rule that requires an entire, 
complete record of the conversfttion. In fact, it would be hard for 
them to reply on the contemporaneous writing of a magistrate. 

Ms. BAl\IBERGER. Maybe the ambiguity of the rule itself creates a 
problem. The point that I wish to mn-ke is that when an agent prepares 
an affidavit aIld comes before the magistrate, he knows in his mind 
what information hp. already has to establish initial probable cause. 
A cou.rt later reviewing a decision to issue a warrant based on that 
information can determine if probable cause is established both as to 
the commission of a crime and the defendant's commission. Now, here 
the procedure is based on what the magistrate, either what the magis
tr'ate recalls of what he can take down while he is listening or what he 
recalls immediately thereafter, or what may be taken down in an in
complete or inaudible tape. 

I think that on either way we a re not left with much to work with. 
Ms. HOLTZl\<IAN. 'We1], I am less concerned with the inau.dible or 

incomplete transcript, but I wou.ld suggest to the gentleman from 
Illinois that had he been on the House JUdiciary Committee and lis
tened to the tn,pe, he would have had a very good idea of how inaudible 
tape recordings can be. 

Mr. I-Tum. They are going to issue them comme~'cially, I gues~, and 
mak~ money on them, aren't thcy~ I'm sorry, I .clidn't mean to lllter
ruptyou. 

nIs; HOLTzl\IA.N. My concel'll is not with tlle audibility or innudibil
ity of tape recordings, but I wonld certainly urge the gentleman from 
Illinois to find out the facts with respect to the quality of the record
ings that we heard. before the House .Judiciary Committee. My con
cern is with the fact that th{"re is no requirement to use a tape record
ing and therefore what you may have instead is "a contemporaneous 
record made by the magistrate." 

Now, "contempol'::t1leO~lS" is not defined, it doesn't necessarily mean 
"siluultaneolls." It could be a transcription or wriSn~ made 5 or 10 
hours Jater or the next day or two, three days later. We don't Jmow 
what "contemporaneons" means. 

I\1s. B.A1HBERGER. That's correct. 
Ms. HOLTZl\IAN. Second, there :is no requirement that that be a ver-

batim hlallscript of what happrmec1. . 
l\fs. FiAlIBERGER. That's correct. 
Ms. HOLTZlI1:AN. And third, ther!:' is no requirement as to what the 

contents of that transcript 'wouJd be. There is llothinJ,r here to say 
that it is insufficient for the magistrate to say that the officer gav~ me 
sufficient facts on which I base p'l'obable cause. That conIcl pos,.c)lbly 
satisfy requirem uncleI' this rule. 
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I am not interested necessarily in whether this is good or bad fOl~ 
defendants. I just think: it's important to have a record on which.. 
we can scrutinlze whether probable cause had been made out. 

Ms. BAMBERGER. I think that's correct. The same problem e:Kists now 
to a lesser degree where a magistrate interrogates an agent, which .. 
he can do, who comes before him with a warrant application based 
on an affidavit which may have inadequate information. Very often 
we do not know what the results of that subsequent interrogation by 
the magistrate of the agent are. Even there ,ye have un incomplete~ 
record with which to seek relief in the eourts. 

Mr. HYDE. Mr. Chairman, Ms. Holtzman, would you yield ~ 
Ms. How.'zMAN. I have finished. 
Mr. HYDE. Isn't it a fact, then, that this would provide a much wider

basis for questioning the sufficiency of the warrant because here you: 
would have at least, if not a verbatim, a substantially adequate at 
least in the mind of the issuing magistrate, recording of what ,,-ent
on which would include the questioning by the magistrate of the' 
person on the telephone ~ 

Isn't it true many ;"'es the applicant for the warrant is not the! 
person who has the ilLI Jrmation ~ 

]\1s. BAlIIBERGER. That's -certainly true and that's-~ 
Mr. HYDE, But here is tht; opportunity for that person to get on the 

phone and say, "Your Honor,this is what we are observing and this 
is where I am and I suspect that there is a crime that had been com
mitted or is about to be committed." 

Ms. BAlIffiERGER. It's our basic position that in a telephone situation 
it would be impossible for the magistrate to conduct the search and 
examination or even perhaps to get the information that he needs 
to make a determination. ~ 

For instance, as we indicated in the statement, what happens if an 
agent is talking from a public telephone and runs out of coins, how is 
the magistrate going to make his determination as to whether there 
is probabL ~ause? Or what happens if the agent calls the magistrate 
and the magistrate's line is busy? What does he do then? The whole 
procedure-then the agent can come and say, "\Yell, I tried to get the 
warrant but the Hne was busy." 

Mr. HYDE. "So I didn't get the warrant." 
Ms. BAlIffiERGER. Yes, but then we have a question of :hat good is 

this procedure altogether. Really, what it's doing is giving the agents. 
an excuse ·for not appearing ibefore the magistrate-because in that 
situation. maybe he really hacl time to go to the magistrate and he's 
excused from not going to the magistrate in perSOll with a written af
fidavit-is that })e tried to ma.ke a phone caN but the line was busy .. 

Maybe he should have gone to the magistrate in person. One of the 
basic priniciples upon which we I'ely here is that investigating agents, 
and there is evidence for that, as I indicated :o:om the examples from 
the wiretap section, that they will use this in an effort to reduce the 
number of th1es they have to app('ur rather than to reduce the mUllbel~ 
of times tl- .J ,act without'a warrant altogether. 

Mr. H'Yi:;;;. I think that is a very valid criticism and something to be· 
watched. But on the other hand, it would certainly facilitate the is
suance of warrants where the physical presenCe of the applicant may 
be very difficult, may be miles and miles away from a magistrate, as; 
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dist:inquished. from ~ew York, out·in the West the m~,gistrates are 
not that readIly available. . 

Don't you think in balancing the possibilities of abuse that you have 
prophesied balancing that against the facility of getting a warrant in 
a situation where magistrates just aren't that available, but my God, 
we have had the telephune for years. 

Ms. BAMBERGER. ,iVell, it seems to me that if the procedures and
which Ms. Holtzman pointed out are so vague-are to be used, perhaps 
there should be, to clear up the mechanical difficulties, there should be 
more specific provisions that--

Mr. HYDE. I think that is a valid comment. I just want to say that 
I don't quite agree with lfs. Holtzman's characterization of extreme 
vagueness. The notes say the oral testimony must be recorded at this 
time, so that the transcribed affidavit will provide an adequate basis 
for determming the sufficiency of the evidence if that issue should later 
arise and that is 'a:b011t :as specific, [ 811 ppose,as yO~l can 'get. 

Ms. BAMBERGER. Pe1'llaps we have to indicate that the magistra,te 
must do it the minute the phone is hung up. 

FOl'instance, I can envison in the southern .district of New York, 
where we do have a magistrate on duty most of the time but where 
there are arraignments virtually every 5 minutes, that the l!lagistrate 
hangs up the telephone, a defendant or person just arrested 1S brought 
into his office and the agents need an immediate hearing for bail or as
signment of counselor whatever and the magistrate doesn't have the 
time to do it right then. 

Mr. HYDE. Right. We have to 11ave precautions to prevent that. 
Ms. BA~IBERGER. Yes, on the mechallieal side. On the substantive 

side, we adhere to our objections most strenuously. 

STATEMENT OF PRYLIS SKLOOT BAMBERGER, ON PROPOSED AlI!ENDMENTS TO 
FEDERAL Rur.zs OF CRIMINAl, PROCEDURE 

RULE 24 

Proposed Rule 24 ()f the Federal Rules of Criminal Procedure grants five 
,peremptory challenges to each side in a case involving a crime punishable by a 
term of more than one year. The district judge may, in his discretion, grant ad
ditional challenges for gOod cause or if the case involves more than one defend
ant. This rule reduces the cballenges available to a defendant by flve, and makes 
the number equal to that allotted to the Government. 

The reasons given for the proposal are the prevention of "misuse of the per
emptory challenge as a means of systematic elimination of members of a given 
group from the jury" and to "accelerate the voir d'ire procedure and facilitate 
savings on juror costs through the use of smaller jury panels." 

It is respectfully submitted that the proposed revision in Rule 24 should not be 
permitted to become effective since in the context of the remainder of the jury 
selection process, defense counsel has virtually no opportunIty to challenge a 
juror for cause successfully. Therefore, reducing the number of peremptOl'Y chal· 
lenges produces the great risk that a criminal, defendant's constitutional right 
to a fair and impartial jury of his iPeel's'will be violated. The reasons given by 
the Judicial Conference for the reviSions are, in our experience, either based on 
unfounded concerns or are far outweighed bytbe constItutional guarantee. 

Experiences of Federal Defender Services Unit attorneys in the Southern Dis
trict of New York reveal that while the minutiae of the jury selection process 
varies with each district judge, the general procedure now used makes it vir
tually impossible for the defense to develop any basis for a challenge for cause. 
Generally, counsel must submit his questions for the panel to tbe district judge, 
who can select the questions be wants to ask 01' can :I.'epbrase the questions. Often 

o 
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this restru(!turing of a question shifts its emphasis and thereby permits a juror, 
ulbeit, inadvertently, to a void thinking about or revealing a bias or prejllclice. 
Thus, for example, where defense counsel has submitted the question: "WOUld 
you be more rHkely to believe an agent of the Government than other witnesses?" 
the judge has rephrased the question to inquire: "If I instruct you that you are 
to give no greater credence to a Government agent than to other witnesses will 
you be able to follow that instruction 'I" 

The jurors, properly concerned with the fulfillment of their obligations to fol
low the judge's instruction, do not focus on the substance of the inquiry, which 
is the critical question of whether they coulcl disbelieve an agent. . 

Even after the judge determines what questions to ask, smne judges actually 
ask the specific questions only of the first juror. As to thl;' rest of the panel, the 
judge asks the collective group if there are any re;;,ponses to questions already 
asked. This procedure assumes that each of the other prospective jurors is listen
ing to the questions, and feels constrained, in essence, to volunteer a response in 
front of a large group of strangers. From experience in viewing jurors, attorneys 
state chat a juror may use this process to avoid malting a statement he might 
otherwise feel compelled to make if a specific question were put to him. In a 
trial held recently in the Southern District of New York, this type of question
iug, in which direct responses can be avoided, resultecl in the seating of a juror 
who could barely speak English. 

Important questions usually not repeated are whether a juror was a victim 
of a crime or has had previous jury experience in a criminal trial. These ques
tions are obviously significant ones to evaluating whether a juror can fairly 
appraise the f'vidence or believe that the defendant is presumed innocent despite 
the accusations against him. However, since members of the jury <panel par
ticipate in juries before both stat ~ and federal judges who have a variety of 
personalities, the question has addt:::l significance. Many judges, .after a verdict 
of acquittal, will excoriate the jurors for such a verdict. The ability of a juror 
to render a verdict of acquittal thus becomes not a hypothetical problem, but one 
of practical significance. 

After the jurors are asked basic questions, if the need arises, defense couusel 
will request that additional inquiries be made if a particular response seems to 
call for further exploration. However, in the experience of Federal Defender 
:attorneys, some district judges refuse either to make further inquiries them
selves or to permit counsel to do so. The limited qu!!stioning has resulted in the 
Heating of a :iuror who had attempted suicide in a case in which it was asserted 
that the defendant's conduct constitutecl a suicide attempt; of ,a juror who was 
a personal friend of the United States Attorney for the Southern Dish'ict of 
New York; and of.a juror who was a relative Jf an employee of the defender 
organization. 

As to the physical side of the procedure, it must be noted that many newly 
~onstructed courtrooms ·are small, making it difficult to hold a bench conference 
out of the hearing of the prospective jurors waiting to be sworn. Since judges 
often deny an ill-chambers conference, any challenge for cause is often within the 
hearing of the jurors. Because most challenges for cause are de:;:iiecl, a juror may 
be seated who has overheard counsel challenge him for cause. That juror is. no 
longer impartial. 

Our experience establishes that the present procedure does not permit develop
ment of infol'nlation that will enable defense counsel to successfully challenge 
fOr cause and that defense counsel must rely on peremptory challenges to ex
clude prospective jurors believed to be unqualified to sit. Further, our experi
ence also shows that prosecutors tend to challenge peremtorily black and Puerto 
Rican, ·dS well as young professionals as members of the jury panel. These prose
cutor's challel!Jes can, for the most part, be based on observable characteristics 
or on j:acts known from informatioll. given to the Government by the juror. 
Defense counsel's challenge to ,a jnror is based on far more subtle information 
ancl because his opportunity to quest~on is so often limited, he cannot learn that 
information. Thus, it appears that, with the present limitations on challenges 
for cause, there is Jl0t only justification, but a need, to retain the present 12 
peremptory challenges so that counsel can at least act on his intuition. The same 
reasons also justify permitting the defp,nse a number of challenges larger than 
tllat, pel:mitted to tlle Government. . 

. '. join!; trials present an additional problem. District judges are Teluctant' to 
grant extra cha:lenges because the case involves multi-defendants. Further, in 
many cases the defendants are compelled to exercise the challenges jointly. The 

"' .. 
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joint exercise of the challenges offers little or no pr.otection for the individual 
defendant. His interests may be as different from those of bis cO-defendants as 
they are from those of the 'Government. In the ~outhern District of New York 
there may be as many as 20-30 multi-defendant trials in a year. There are many 
other cases involving two defendants. In all these cases, joint exercise of chal-
lenges benefits only the Government. . 

The time involved in selecting a jury in the Southern District of New York 
is currentry an average of 40 minutes. The shortest period of time involved is 25 
minutes. In complex trials, the selection pel'iocl is about four hours. Thus, the 
concern for the time spent on jury selection does not seem to be a proper cause 
for concerll. 

An attorney with many years of experience has stated he has seen one success
ful challenge for cause in allproximately 50 trials. This conclusion alone should 
giye pause as to the justification for the proposed amendment. Roweyer, the full 
jury selection process should result not only in rejection of the proposal, but in 
reappraisal of the entire procedure. 

PUOPOSED UULE 6 

Proposed Rule G permits disclosure of matters occurring 'before the grand jury 
other than deliberations and votes to "such other Government personnel as are 
necessary to assist the attorneys for the Government in the performance of 
their duties." We believe that there are sufficient substantial questions as to the 
appropriateness of permitting the disclosure outlined to warrant a refusal to 
give the proposal effect. Furthermore, we belieYe that the Pl'oposal as written is 
far too broad to be justified even assuming there is some limited need for 
disclosnre. 

In the Southern District of New YOl'l, tIte grund jury proceeding is often used 
to gather evidence una,ailubJe to the Government throub"u other investigative 
channels. Further, grand jury inYestigations are often broad llDcl far-reaching, 
going wuy beyond a single defendant '01' a single crime to co,er un entire ill
dustry, 01' organization. The information collected may be used as the hasis for 
other investigations. 

l'he rule us dmfted virtually ends the secrecy of the' grand jury process to 
the benefit of the Goverllment. ~'he scope of the term "Government personnel" 
remains ullllefined. The Advisory Committee notes seem to include investigative 
persollnel from the Government agencies. Howeyer, these agent'ies are often 
involved in investigations and proceedings of theil' own unclmay use the testi
mony und exhibits before the grand jm-y for their own purposes, including 
harassment of a purticulltr industry 01' individual coming within the agency·s 
jurisdiction, 

Further, it is not clear whether Go\'ernment personnel would open the door 
to perjnitting private contractors to he retained by the Goyermnent attorneys 
for purposes of analyzing the eyidence or data, an(1 does not make certain what 
circumstances make it "necessary." Further, while the advisor·s notes speak o'f 
complex cases, there is no definition of complex and that word is not used in the 
proposal itself. 

The rejection of the Droposal does not mal,a it difficult for Government attor
l1eYS to USe e:\.-perts to assist in preparing cases. Evidence ::l.Yail~\ble to the prose
cutor through otller means can be analyzed by those aiding in the preparation. 
However, siuce, as noted above and recognized by tIll' AdYisory Committee's 
notes, the broacl power of the grand jury is often used by Go,erllInent attorneys 
to 'obtain evidence otherwise unavailable amI :is subject to abuse. One protection 
against this abuse is secrecy from other Government agencies. Therefore, the 
proposul should be rejected. 

RULE 41 (Cl (2) 

Propose{l Rule 41(c) (2) establishes a procedure for issuing a-.:!earch warrant 
based upon the oral statement of the agent seeking the warrullt. Since this pro
posal is subject to Ukely misuse DY agents, raises substalltial basis for believing 
that the magistrate's decision to issue the warrant will be pro jorma, rather than 
the independent approval of a "neutral and detaclled" judicial Officer, and will 
prejudice the defendant's opportunity to challenge the agents COnclllct, it is respect- i 

fully submitted that the proposed amendment should not be perlllitted to become 
effective. 

~rlIe Advisory Committee Notes indicate that the provision is to apply to those 
instances when it is not reasonably practicable for the agent seeking a warrant 
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to present a written affidavit to a magistrate. The Notes also state the proposal 
is to encourage use of warrants. Notwithstanding the intentions and expectations 
of the Advisors, there is substantial basis for believing that the oral procedure 
will not reduce the number of instances in which searches are made without any 
warrant at all, but will increase the number of times that a federal law enforce
ment officer will improperly avoid a personal appearance before a magistrate 
seeking a warrant based upon a written affidavit. This conclusion is a fair one 
based on the experience that law enforcement officers often conduct warrantless 
searches when there is time to obtain a warrant and there are no exigent circum
stances justifying a search without a warrant. 

Further evidence that the procedure is likely to be abused is the failure of law 
enforcement agents and prosecutors to comply with the specific and detailed 
requirements included by Congress ill the federal wiretap statute (~'itle III of the 
Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. Sec. 2510-2520 
(1970». Despite the requirements that affidavits in support of Wiretap orders 
include a specific statement of the other means of investigation that have not 
sncceec1ed thereby necessitating use of electronic surveillance, the assertions 
included in affidavits on these questions have been routinely conclusory, giving 
no particularized information. The g,;vernment has also used eavesdropping 
orders as justification for numerOU<1 surreptitious breakings and enterings into 
private homes and businesses to plac~ the 'electronic devices (e.g. United State8 v. 
Ford, D.C. Oil'. Doc. No. 76-1503 (February 11, 1977) ; Uniteil State8 v. Scatid'i, 
2d Cir. Doc. No. 76-1495 (8nb j1tdice), has failed to follow the sealing require
ments (United State8 v. Scafidi, Supra,), has failed to name those known inc livid
uals will be wiretapped (Un'ited State8 v. Donovan, Sup. Ct. Doc. No. 75-212 
(January 19, 1977», and has failed to minimize the interceptions (Scott v. Un'ited 
State8, Sup. Ct. Doc. No. 75-5688, dissent of Mr. Justice Brennan, 44 U.S. L.W. 
3362 (April 6, 1976). Given such conduct by government agents where Congress 
has outlined specific requirements, there is little basis for believing that govern
ment agents will use the procedure to avoid warrantless searches rather than 
avoiding an inperson appeal'ance for a warrant. 

The Advisory Committee's Notes acknowledges that the prpposal will deprive 
the magistrate of tile opportunity to confront the agent and to have demeanor 
evidence. This absence crl'ates a serious defect in the procedure for the magis
trate is cleprived of the ability to evaluate the agents credibility and seriously 
limits the magistrate's ability and incentive to examine the agent, for example, 
ns to the reliability of an informer and the factual bas:'s for his conclusions 
all is required under the Supreme Court decisions in Aguilar v. Tema8 and Spi-
nelli v. ______________ . In addition to the obvious problem of examininl\' over 
the telephone a witness who cannot be seen it, it is absurd to imagine an agent 
on a public telephone being questioned as he runs out of coins. 

The warrant-seeking process l'aisl'S concern that the magistrate who issues 
the warrant does not actually make his own decision on the probable cause issue, 
bllt merl'ly rubber stamps the agents decision. ~'he proposed rule causes added 
concern as to this matter. 

The lUl'chanics for preserving the oral representations made by the agent to 
the magistrate over the telephone are not satisfactory. Defense Counsel's ex
perience with government recording devices, used in parole revocation hearings, 
nwgistrated proceeclings, Imd, of conrse, in government electronic interceptions, 
requirl'S the conclusion that the tapes are largely inaudible. The transcripts 
made from them are often composed of partial sentences and Imconnected con
versations. The difficulty of reproclucing the transcripts will make it difficult 
to comply with the certification requirements, and to establish exactly what in
formation was relied upon to establish probable cause. 

Another significant difficulty raised by the procedUre arises from the presump
tiou in favor of the validity of a search warrant. This presumption applies when 
the ll'.~ality of sea:r:ch and is attacked by way of a Pre-trial motion to suppress 
rny l'vidl'llce obtained from that search and S3izure. The courts apply the 
presl'mption to l'ncourage lIse of warrants. The presumption has been justified 
on the ground that a neutral and detached magistrate 'already has determined 
that probable cause exists 'and that in any event the written affidavit is before 
the district judge for his consideration of the motion to suppress. There is no 
basis for concluding that the presumption will not also be applied by the Courts 
to warrants obtained by the oral procedure. However, for the reasons previ
ously statl'd, the application of the presumption is unjustified and will there
fore prejudice It defendant in an attack on the validity of the search and seizure. 

The proposed change in Rule 41 should be rejected. 

. -
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Mr. MANN. Thank you so much. 
Our next witness is Andrew Bowman, Federal Public Defender for 

the District of Connecticut. Prior to becoming public defender~ Mr. 
Bowman served as assistant U.S. attorney in Connecticut. . 

We have your written statement, which will be made a part of the 
Tccord, and you may proceed as you see fit. 

TESTIMONY OF ANDREW BOWMAN, FEDERAL PUBLIC DEFENDER, 
DISTRICT OF CO~CTICUT 

Mr. BOWl-UN. Since I have been preceded by many in the Federal 
'Clefender system who have given you a background with respect to 
peremptory challenges more extensive than the one I am going to give 
you today, I wish to focus my comments on the problems of the indi
vidual voir dire, which I think is essential to the selection of a fair 
anq. impartial jury, in the problem of the exclusion of black veniremen 
whICh we have experienced. 

Jury selection in COlmecticut is a so-called struck system which 
means that approx~mately 50 to 60 people are ushered into a court~ 
room. Usually more than one jury in Connecticut is selected on a par~ 
ticular day. After counsel have submitted their voir dire questions to 
the judge in writing, the judge makes inquiry of the entire panel col
le,ctwely sitting in the courtroom and in the normal C01.U:6e of events, 
approXllllately 20 questions are asked of the panel. 

After challenges for cause are made the clerk then draws i-rom the 
jury wheel a number of names equal to the jury of 12 plus alternates 
plus the number of peremptory challenges, which now is 16, 6 for the 
'Government, 10 for the defense. Once the names are drawn each side 
'exercises Hs challenges, sometimes on. an alternating basis and some
times simultaneously. By "simultaneously" I mean tnat the defendant 
does not Imow who the GoveI'nment has struck and the Government 
does not know who the defendant has struck so that there is substantial 
probability and great likelihood that you are striking the same juror 
and, therefore, although you aTe allotted 10 peremptory challenges as a 
defendant, ill reality you may be challenging a lot less, 01' I should say a 
lessE'" :number of people because the Government has also struck the 
.same person. 

Mr. MANN. How do you do that, in writing~ 
Mr. BOWl-fAN. Yes, the clerk typically goes to the Government, the 

'Government will exercise one, come to the defense table where the de
fendant will exercise two challenges but the challenges of the Govern
Jllent are covered up under the simultaneous methQd. 

Really we have made the argument that this deprives the defendant 
of the effective assistance of counsel in jury selection but the Supreme 
Court has upheld it in the past. Basically the entire process qf jury 
selection takes under an hour, ancl in one morning, as I set fortlr in my 
statement, the district judge in Connecticut can empanel as many as 
three juries. In Connecticut time has neve:r been a problem and I can
not state too emphatically that time should not be relied upon as any 
kind of legitimate consideration in reducing the number of peremptory 
challenges under rule 24. In fact I believe we must go to a system of 
individual voir dire either conducted by the judge or by the attorneys. 

I believe it's preferable to have the attorneys conduct the voir dire 
because then the attorneys can interact with the prospective veni::eman, 
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that is, the attorneys for the Government and the attorneys for the de
fense, so that the first time that you look at a juror face to face and eye 
to eye is not at the time of closing arglUnent. I think it's very important 
to break the ice as early as possible in a criminal trial, especially in 
Oonnecticut where we don't even have opening statements as part. of 
the procedure. . 

Let me give you an example of one of my experiences where incli
vidual yoir dire was conducted in Oonnecticut. In September of 1975 
we began what is known as the sponge rubber product arson trial which 
was the destruction of a tremendous factory in the town of Shelton, 
Oonn. It was a crime which received tremendous publicity in the State 
of Oonnect.icut, a tragic event which put a great many people out of 
work. Because of the publicity the trial judge conducted an individual 
voir dire, I will give you just three examples of questions from which I 
heard anSWel'S which I had never heard before as an assistant U.S. 
attorney and which I have never heard since as a Federal public de
fender simply because the questions in any other trial I have ever been 
involved ill have been proposed to the enth'e voir dire panel rather 
than the individual venireman. 

For instance, the question was proposed to .the individual venireman, 
"Can you accept the rule of law that a defendant does not have to tes
tif-y in his own behalf and is under 110 burden to produce any evi
dence~" No less than 12 or 13 panel members speaking alone in the 
courtroom not encumbered by the pl'esence of 50 or 60 other people 
stated, "You know, I want to hear if he's got an alibi. I want to hear 
if he was off gambling someplace. I want to know what he was doing." 
I mean if you talk to any person on the street they want to know what 
a person ehal'ged with a crime is doing at the time the Government 
says they were committing a crime. It's a natural reaction. It's a reac
tion we all have, hwyers allclnonlawyers. 

Yet., I have never heard anybody respond when the question is pro
pounded to the collective venire panel. Just one indication, but a very 
important indication to a defendant who is on trial in the Unitecl 
States where he does not have to take the stand in his own behalf .. 
Typically questions of how many people have been victims of crllne. 
Usually you will get a snperficiall'esponse ancl that is that people will 
raise their hands 

District judges, however, go ri@:htthrou@:h--for people to stand up, 
state their name, 'r\That kind of crime was it. People just do not want 
to bare what could have been a very tragic and traumatic event in the 
past in the presence of 50 or 60 other people. 

Question on the indiviclual voir dire: "Oan you accept the nIle of 
law that a defendant is presumed innocent until the Government 
proves beyond a reasonable doubt that he is guilty~" Invariably on 
,the inclividual yoir dire we got responses, "\7V ell, you know, he wouldn't 
bp, here if he clidn't do something. I mean they just don't go picking 
people off the streets." An answer which shows candor and an answer 
which is uninhibited,yhen a person is asked the question individually. 
But yon do not get any response when the question is propounded col
lectively. So tlult I am a fairly firm believer in individual voir dire 
because if what you are trying to do in selecting a jury is to get an 
unbiased jury, then you have to know, you have to know who has these 
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biases, and who will be swayed by certain types of evidence which may 
not be the most probative and factors which you calmot control as an 
attorney. . 

One of the problems we face in Connecticut is the problem with re
spect to the way the Government has been exercising its peremptory 
chal1e~~es, specifically directed at black veniremen. In Connecticut we 
typicallY see very few black veniremen even thou¥h in Connecticut ac
cording to census figures, the aclult population IS approximately six 
percent of the population. 

Black veniremen com8 into court duly qualified and ar8 selected 
from the voter registration list. They have been excluded :in our dis
trict to what I would chal'acterize as an alarming extent. In the study 
conducted by my office-'-and the statistics are set forth in the state
ment and also in the district court decision which I have given to coun
sel prior to my testimony-we fOlUld that in 72 trials in the District of 
Connecticut, in cases involving black or Hispanic defendants, the Gov
ernment struck 84.8 percent of the available <black veniremen. The data 
showed that in all 72 trials from June 11)74 to June 11)76, 82 blacks 
were lllcluded in t1le final group eligible for jury selection and the 
prosecu.t'Jrs have exercised their peremptory challenge to exclude 60.5 
percent regardless of the color of the defendan.t. 

Of 72 trials analyzed, blacks were seated asjnrors.in only 13 in
stances and III 10 of these only one black juror was seated. Of 32 trials 
of minority defendants, either black or Hispanic, in only four of these 
tria1s were blacks members of the jury. In Hartford, from June 1974 
through J lUle 1976, no black defendant received a verdict, that is gnilt.y 
01' not guilty, from a jury which included a black mcmber. There were 
16 trials which were conducted in Hartford. 

Part of the problem is the voter registration list. ,Ve are just not 
seclllg t.hat many black veniremen. Connecticut uses the voter list as 
the exclusive source of veniremen. In 1974 in a casein which I repre
sented the Government, the second circuit upheld the exclusive 11Se of 
voter lists in Connecticut notwithstanding the fact that there was dis
parity of 5.5 adult black popnlationlll the New Haven jury division to 
3.3 percent blllck veniremen which were actually in the jury pool. 

However, this underrepl'esentati0l1 which has already been upheld 
by the second circuit is the context III which we have to view tIle Gov
ernment's practice of excluding black veniremen who actuaUy do come 
to court. Especially ill Hartford this is a very alarming phe.nomenon. 

As the committee will see, while the op(,lling of .Judge Newman in 
the district court agreed with our conchisions, the second circuit rc
versed that decision, recently, when the Government sought a petition 
of mandamus. It waS interesting that thel'emec1y that .Tudge Newman 
fashioned was not clismissing Ot indictment, not to abort any prosecu
tion but merely in th~lt pal'ticular case to reinstate foul' black venire
mpn othel'wise dulv qualified who had been struck by the Government. 

Ultimately when jury selection resumed, t,yo of those bJack people 
became jnrors. And when the Court of Appeals reversed they stated 
that the trial WOl11cl proceed but those two black jnrors would be re
moved. I believe that drspite clear evidence the prosecutqrs have been 
striking black veniremen precisely they are black 011 an ttnsuppm.!ted 
Tuce-biased assumption that thev are antigovernment, the practice of 
exclusion will now continue ill Connecticut and has continued. 
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The invalidity of the assumption that black people are antigovern
ment or antiprosecution is suggested by the LEAA study I have cited 
which shows that black people arc by far the most frequent victims of' 
violent crime in our country. Swain v. Alabarna,~ which is the leading' 
case, and I know you are all familiar with it, dealing with peremptory 
challenges did not prohibit the striking i~ !l:ny.particular case of any 
venireman on account of race but the statIstlcs 1ll our study, the prob
lem that I believe is presented, lead to the inescapable conclusion that 
black people in at least Connecticut are being stl11ck for reasons wholly 
unrelated to the case at issue; that is, no matter who the victim is, no 
matter what the nature of the crime, they have nevertheless been stl11ck 
for race-biased reasons. 

My conclusion is really that if there is something wrong with the· 
way'peremptory challenges are being exercised at least in my district" 
and that is the frame of reference I present this morning, the problem 
lies with the prosecution. If the proponents of the amendment feel' 
that a reduction in the number 'Of defense challenges will afford liti
gants a better cross section of the community, I believe they m'e in' 
error. It goes without saying such responsibility can he borne by" 
black people as well as white. 

As 'a former prosecutor I am seriously disturbed by what I have, 
seen. As the Federal Public Defender I mn voicing the fear and dis
illusiomnent of black defendants who are faced with a predominantly' 
white middle-dass jury who is to judge tll(~ir "guilt or innocence, not 
that these people are bad people or that they are bigoted people, but 
that if there were one black member, the rest 'of the jurors would have
at least the experience of that person to share ill reaching a verdict .. 

Right now, of course, there ~s 'a statute, title 28, section 1862, which 
prohibits a person from being excluded on account of race, creed, eco-, 
nomic st'atus. I believe changing the voir dire procedure may be an
answer. I believe that if we are trying to discover bias and if we are' 
trying to discover prejUdice agruinst a particlllar defendant, in 'a par-
ticular case, we have to know what is that venireman's thinking. I 
believe if you have an individual voir dire, if you take a person, '3" 
venireman, out of the constrruillts of the collective body, 50-60 peo
ple, he or she is going to tell you how he or she really feels. 

When that happens, then people are going to stop striking people. 
on mere appeal'ance and will stop striking people on assumptions 
which are not valid. 

Thank you. 
Mr. ~fANN. Thank you, Mr. Bowman. 
Mr. "Wiggins. 
Mr. ",VIGGINS. Mr. Bowman, I think I agree with almost everythinO'

you say, but I !J.rave trouble l'elabing it to the issues :before us. Witrr, 
respect to attorney-conductec~ voir dire, a pl'oposition with which I 
agree generally, that matter IS regulated by rule 24: (a) which is not 
prop <?sed . for amendm~nt here. W'e are dealing with 24:'(b). 80, I am 
l?uzzllllg III my o.wn ~11lnd wheth~r we could use this as a springboard, 
for 't1erhD;ps gettlllg 'J.n~o the sub] ect 'of 24 (a), and I Suppose we can" 
but III falrne~s to th<: Judges and others we probably ought to notice
that for speCl:al hearlllg and take testimony solely on that issue. , 

'380 u.s. 202 (1065). 
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But it does, I think, relate somewhat to tIle 24 (b) situation because 
it must be your view that shlCe you cannot get into the minds of the 
individual jurors as counsel, that you want greater latitude in exer
cising your peremptories. I can understand that relationship. But 
most of your testimony on the peremptory side, the 24 (b) side, relates 

. to what you perceive in your district to be a discriminatory practice 
of the Government in excluding blacks. If that is a fact, of course it's 
unconstitutional action and conduct by the U.S. attorneys there, but 
even assuming it to be a fact, I am not so sure that the proposed 
amendments deal with the problem. 

By and large the GovermuoTht's peremptories remain almost the 
same, and I presume if they are inclined to exercise those peremptories 
they will continue to do so under the amendment. "What we arc talk
ing about here is reduction of yours, that is, the defense peremptories, 
with which you disagree. In other words, you have portrayed a prob
lem but it is not a problem that I see as directly involved with the 
rule before us. 

vVould you comment on it ~ 
Mr. BOWMAN. Well, the problem is this. I have been involved in 

the criminal justice system since. 1971 at any rate. Wl1en I hear and 
am notified that Congress is considering reducing the number of per
emptory challenges from 10 to 5, my first reaction in a1l candor is it 
is like piling more dirt on a body that's been dead for years. I don't 
know if Roger Lowenstein gave you the same kind of reaction, but 
you get the feeling that less and less attention is being paid to the 
process of jury selection, and these are the people, the jurors, who 
are deciding the guilt or innocence of people in "-'11' country. 

You know, many trial lawyers will tell you tbat by the time jury 
selection is completed in their cases, the case is haH over. I think what 
we are trying to say is that if you have somebody on that jury who 
for some reason because of the voir dire process you can't discover if 
they have a bias or because you don't have enough challenges to be 
able to remove them from the process and that person has it in his 
mind they must be guilty of sometlling, no matter what you do or 
what you say you are not going to get what we think of as a fair and 
impartial trial, which after all is the object. 

Mr. Wiggins, I agree with you that what I say {,loes not go 100 
percent toward rule 24, the proposed amendment to rule 24 (b). What 
I am saying is that an amendment to rule 24 (b) would be the straw 
that breaks whatever is left of this ('.amel's back. 

We have to Imow who the people are who are getting on our juries. 
After all the sixth amendment is there so that a person can ha"V'e the 
considered judgment, objective judgment, the fair ju!'lgment of 12 
men and women. If we are going to give that short shrift and if you 
want to use this as a springboard for rule 24 (a), I could not urge 
you to do so more strongly. But if you are going to give this process, 
not you, but if people who are Jooking at the process are going to give 
this short shrift, tIlen to put it in light terms. I don't think they know 
what they are talking about. . 

Mr. WIGGINs. I suppose we could turn down the proposed cllanges 
to rule 24(b) and have all the problems that you describe continue 
in Connecticut be(k'),use they have occurred lmCler your present law. 
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Mr. BOWl\IAX. That is right. 
Mr. WIGGINS. I hope, Mr. Ohairman, after we deal with these matters 

that we won't let this testimony pass bv without at least considering 
the basic assumption and grilling judge's because I think they are sort 
.of the problem. They have great flexibility to permit pretty much what 
they wish in their court with re~ard to the conduct ill examination. 
For lots of reasons the judges reel that they are bettpr questioners 
than counsel and they assume that responsibility, even though they 
'Would rail against it if they were 011 the other side of the bench. 

Mr. MANN. lYe do haye an interesting paradox here. The rationale 
·0£ the proposal to change 24(b) is largely that there has been a system
atic striking by race. 

:i\-ll-. BowiI~~;'. That is right. 
Mr. :MANN. Or group. 
Mr. BOWlIIAN. That is right. 
Mr. :MANN. '1'he drafters relied to some extent on S'wain v. Alabama, 

--hich implied something should be done to prevent that from hap
l)ening. That is their assumption. Yon think it is going in the <lther' 
direction, and I tend to agree' with you. You haye suggested as a 
means of getting at this problem, that the individual voir diTe is 
perhaps the best way. Do you think that there is any logic at I1U to such 
suggestions as proportional j uries ~ 

Mr. BOWlIIAN. Well, you know it is interesting. "When the Je'l11cin.r; 
-case,l. which was ,the case upholding the voters Jist as the executive 
source in Connecticut, was decided it was decided because of the de 
minimis arglUnent, when you stl1rt talking about disparity of 5.5 
in the general population to 3.3 in the jury pool you are gettIng close 
to a 2-1 disparity, which in tl. large number of b13.ck people wOllld be 
substantial. But when you stop to talk about how many venirelilen it 
would make a difference with, G percent of a 60-person group caIled 
in for the average jury selection would mean 3.6 jurors ~and 3.3 per
cent of 60 wonlc1 be .about 2 jurors, s.o what you are talking about on 
the whole venire is 1.6 jurors. . 

I think the problem is that proportiOllal representation,' I think the 
Supreme Court decisions are probably right. :Maybe I am too much of 
a student of constitntionallaw to say that you have to have quotas 011 
juries. I haven't COllle to that and Idon't think that if you haye-that 
an individual jury. that is the number of people in the box, have to 
reflect the demographic distribution 0:[ people throughout the district 
.or tluoughout the pool. But I think as a starting point they have to at 
least represent-you have to have at least a similar proportion of 
people, ll11liol'ity groups in the pool as you do in the demogrnpllic 
population, general popUlation. 

I think tliat a district like Connecticut. would be well served to 
TBwrite their plan and supplement even thongh the courts haye said 
they don't have to because the problems of supplementation to make 
:Sure you get a correct proportion at least in the venire panel, never 
mind in the j nry, the problem'S are where do you go? Do yon go to the 
public housing rolls, do you go to the driver's license bureau? Y.oU 
know, how do yon insure that yon are actually going to secure more 
minority group people into the pool and it is a problem we are 
wrestling with in Connecticut and hope:frilly will be able to deal with. 

1 United Stafea \'. JCIITdIl8, 496 F.2d 57 (2(1 Cil'. 19;4). 
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As for proportional juries as such and quotas on particular juries, I 
haven't come to that although I am not so sure it is a bad idea. 

Mr. NllNN. Mr. Hall. 
:Mr. HALL. I would hate to see the day come when We have to have a 

"mirror of the community" sitting on a jury before the jury was legally 
constituted. I feel, Mr. Bowman, that you are restricting your tei:.ti
mony to only the State of Comlecticut. Having practiced law for a 
lllunber of years, and usually from the defendant's viewpoint in crim
inal cases, what you say that has happened in the State of Connecticut 
has not happened in areas where I have practiced in Texas. It would be 
impossible to strike the black minority in all those areas in the South 
because you have nearly an equal mix on your panel of any case you 
try. 

I don't believe this group should be a party in trying to reconstruct 
rules ruat might affect a situation in any particular region of this 
country. My prime concern here is, are these proposed changes taking 
a way any of the rights of a defendant? I asked the question when we 
had the first session earlier, did any member of the judicial council 
ever try a lawsuit? I h~ven'~ received an affirm3!tive answer yet. I 
think we have too many SItuatIOns where a lot of these people are mak
ing noise about change who have never been in the pit, who have ne"Ver 
tried lawsuits and who have never beeli at the thrust of a Federal judge 
with unbridled discretion; in my experience there is not a more danger
ous instrumentaHty known to law. 

I noticed in one of these prepared texts on the matter, a question
concerning voir dire-when the attorney desired to ask an appointed 
juror, "Would you be more likely to believe an agent of the govern
ment than other witnosses?" und the judge rephrased it and said, 
"If I instrnct,You that you are to give no greater credence to a govern
ment agent than to other witnesses, will yon be able to' fol1.ow the 
instruction?" Well, of courSe a judge taking over voir dire in such 
a manner can instruct you out of court in just a few minutes. 

Mr. BOWMAN. Absolutely. 
Mr. HALL. I don't thliik. that tIllS proposed amendment will bene

fit the defendant. I desire to Ilave that defendant reaping the benefit 
of "reasonable doubt" as long as he can. I do not wish to see any of 
these changes that have been promulgated through the judicial cmmcil 
come out of tills committee and go into the statute books becau:::e 
I don't think it helps the defendant. It would be a continued restl'~
tion of the rights of a defendant. 

I believe one of the last bulwarks in I;he law today is the fact that 
a defendant is entitled to a fair trial beforp a jury of hIS peers. ",Vhether 
those peers aTe black, white, 01' yellow is immatel'ial if his lawyer 
sees fit to strike blacks or whites, for whatever the situation might, 
be. Under your Alabama case he has that right. I know he possesses 
thoAe rights in the fifth ciTcuit. 

Mr. MANN. Mr. Uyde. . 
NIl'. lImE. Thanlc you, NIl'. Ohairman. I just want to comment about 

the J enkin,8 case, did you say? 
Mr. BOW1\IAN. Yes. 
Mr. H:YDE. Involving the validation of the exclusive use of a votel'~ 

list. I just can't bring myself to think that a person who will not afi~ 
cept the responsibility of registering to vote, when registering toyote 
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is so easy today and is one of the elementary responsibilities of being 
a good citizen, is going to be that careful m being a responsible juror. 
Now vou can't prove it either way. I agree. 

A person can be a superb juror and not bother to register to vote, 
I lmow that, but I want people in the box whether I am defending or 
prosecuting, who the law meanR something to them. 'That means the 
presumption of innocence as well as the penalty at the end of the law. 
Someone who can't bother to vote, can't bother to register, doesn't in
terest me and I don't think it should interest the law. 

I don't believe in telephone book juries' T gathering the first 12 off 
the street. I think it takes some responsibility and t~lat you take your 
job as a juror seriously because it is the toughest job in the world. And 
someone who can't bother to vote or register to vote, I just don't 
think they can be a good juror. 

Mr. BOWMAN. Mr. Hyde, you lmow, I nm sure I don't have to tell 
any members of this committee that when the Jury Selection Serviee 
Act was amended in 1968 to make voter registration lists the basic 
source list, that the problem of under-registration was one the Con
gress recognized. But it doesn't help the defendant. The problem is 
that if for some reason, and the reason ma.y not be a person's fault at 
all why he doesn't register, he doesn't become a juror. 

There has been a great history the last 10 years of voter registration 
drives and maybe we are going to see the end of that problem, and I 
hope we are, of underrepresenta.tion because people are not registered, 
but it doesn't help the defendant in the dock. The fact that some people 
out there who are fai.rminded people and unbiased people are not reg
istering to vote is not helping that defendant who is entitled under the 
law to a fair cross section of the community. That is what is troubling 
me. 

The arguments have been made, there are many replies, I am not 
going to lay it off on the fact that, well, if they weren't so disillusioned 
by O'overnment the:y would be in there to register. I am not going to 
get into that. I thmk we all have ideas why people don't register. 
Some are reasons we can understand and some are reasons we can't. 

The problem is the defendant who wants to face a pool of jurors 
that is representational. 

Mr. HYDE. Are you saying a jury panel of people who have regis
tered to vote cannot give a given defendant a fair trial, because they 
have taken the time to register to vote, therefore they are more estab
lishment than somebody who says, "I can't be bothered with all that 
jazz, I am not going to bother, my vote doesn't count," that person 
somehow is going to be a better juror for the defendant, isn't that what 
you are saying ~ 

Mr. BOWMAN. No. I think what I am saying is that the studies that 
have been done have shown that blacks typically lmderregister. It may 
be the problem of the individual black person, it may not be. I don't 
know. It is something that has not been answered why. But the fact 
is that a defendant, white or black, in an individual case under the law, 
under the Jury Selection and Service Act, has the right to a fair cross 
section of the community. Let's say hypothetically in a particular 
community blaclr people are not registering, it doesn't help the prob
lem the defendant faces when he is to be judged by what Congress has 
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described by a fair cross section of the community. Therefore you have 
to supplement. 

Mr. HYDE. I just submit that the defendant's rights are not greater 
than r,le Government's rights .and what is really impoJ.'tant is the 'ad
ministration of justice, the fair administration of justice. People who 
can't be bothered to vote, I just question if t~ley can bother to do a 
conscientious duty as a juror. You and. I just dIsagree there. 

Mr. BOWMAN. :i\fr. Hall, can I just respond to one of your comments, 
and that W'lS that this problem has occurred in .the western district 
of Missouri and southern district of Louisiana. Those are the two 
cases which I have cited, the M aDa;niels case ~ and N elso'n, case 2 in 
those particular jl1risdictions, I have cited in my prepared statement. 
It's not an isolated problem. I think that I welconJ.e your comments 
as a person who has tried criminal ca~;es. I think that I welcome your 
recognition that Federal judges do possess a great deal of power 'and 
what they can do in an individua'l voir dire is question you right out 
of the courtroom. Without taking too much more time I would just 
like to say I have seen instances where a person will stand up and 
say in a bank robbery case, "I 'Was burglarized last month, or you 
know, my son was the victim of a robbery and my mother had been 
beaten over the head on the street." Well, nevertheless, madam, aTe 
you able. to judge this case fairly and impartially even though these 
things have happened, the juror says yes, they sit down, you go up to 
the bench and say, "your Honor, I want that juror excused 'for cause," 
the judge denies it and t,hat is why you need 10 peremptory challen~es 
because they do have a restrictive practice on granting challenges tor 
cause. 

Mr. HALL; I agree with you 100 percent and I don't think there 
should be any restriction on this voir dire examination we are dis
cussing here. 

:i\1:r. MANN. Mr. Evans .. 
J\fr.. EVANS. May I conclude from your testimony on this point, al

though we have had some testimony on some issues which need to be 
addressed, that we need to change the rule in order to provide a 
broader cross .. section for trial in criminwl cases, when in fact the 
peremptory challenges of the State are the challenges which are used 
to i;ake. aw:a~ th!s cross section so that t~ere is .absolutely no reason 
for SOCIal lllJustIce to be solved by changrng thIS rule. Is that a fail' 
conclusion to be surmised from your statement? 

Mr. BO""¥AN. Y0ll; Im~w I am not 1:ere to propose that the Govern
ment be stnpped of ItS rIght to exerCIse peremptory chall,eno-es' I am 
s~'J;ing that ~hey are abusj,ng,them. I don't agree at all with the l~ropo
sltl,On that 1l,l order to prOVIde people with a better cross section of 
the commllllty .that. you should reduce the number of perernptoi-y 
challenges. I beheve If the system were to work as it should work and 
y~>u were to t]:'Uly define bias and truly define prejudice from the voir 
~lre then pe~ple wouia not be making just race-based assumptions or 
Just be ~uessrng about what particular prejudice a juror may have. 

Mr. ]JVANS. Thank you. 1. 

Mr. !-UNN. Thank you very much, Mr. Bowman. 
Mr. BOWMAN. Thank you, MI:Chairman. 

1 Unii:ea State8 v.1!cDaniel8, 379 F. Supp. 124'3 (E.D. La. 1974). 
• United StateB V. 1ie14an, 529 F.2d 40 (8th 'Cir. 1976). 
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)STATEMENT OF ANDREWB. Bow:.\fAN, l!'EDERAL PUBLIC DEFENDER FOR THE DISTRICT 
OF CONNECTICUT 

At the outset I wish to thank the chairman and the members of the Committee 
for affording me an opportunity to shal'e my experience and views concer?~ng 
the jury selection process in Connecticut federal court and to voice my opposlilon 
to the proposed reduction of defense peremptory challenges. Fl'om June, 1971, 
through March, 1974, I served as an Assistant United. States Attorney in the 
district of Connecticut, where I prosecuted federal criminal cases. From March, 
1974, through April, 1976, I was in private p:r:actice in Bridgeport, Connectic~t, 
doing both civil and criminal litigation in the state mld federal courts. In April, 
1976 I was anpointed the Federal Public Defender for the district of Connecticut. 

Si~lCe I have been preceded by my fellow f.ederal defenders, Mr. Lowenstein 
of New Jersey and 1\11'. Cleary of California, who have shared with you their 
views concerning the importance and history of the defendants' peremptory 
challenge and the jury selection process, I would like to focus my comments OIL 
certain problems concelning the exclusion of qualified Black veniremen in Con
necticut as a result of the exercise of peremptory challenges by the office of the 
United States Attorney in Connecticut. 

Jury selection in Connecticut is the so-called struck jury system. A panel of 
between riO and 60 veniremen is summoned by the clerl~ to the court. Usually more 
than one jury is selected on a particular jury selection day. After counsel submit 
written voir dire questions to the judge, t.he judge makes inquiry of the entire 
2Janel eollectively sitting in the courtroom and in the normal course of events 
approximately 20 voir dire questions are asked by the judge of the panel. After 
ellallellges for cause have been made, the clerk draws from the jury wheel a 
number of names equal to the jury of twelve plus the number of peremptory 
challenges allotted to the prosecution and defense. Once the names are drawn 
each siele exercises its challenges, sometimes simultaneously and sometimes on 
un alternating bnsis depending upon the judge. The entire process takes under 
an llour. In one morning a district judge in Connecticut is able to impanel three 
different juries. 

In Connecticut time has never been a l.roblem in my experience, and should 
not be relied upon as a legitimate consideration for the reduction of the number 
of peremptory challenges either side may exercise. In fact, individual voir dire 
of a panel member by counsel preferably, or by the judge would, in my view, 
jlrovic1e 'a substantially better informed basis upon which counsel could intelli
gently exercise both challenges for cause and peremptory challeuges without 
unduly tlelaying the jury selection process. 

In tlle Sponge Rubber Products arson trial, whirh lasted from September, 1975, 
throngh February, 1976, the tdal judge conducted an individual voir dire of the 
panel members due to the tremendous publicity which surounded the case, and 
tht' ans,,-ers of each panel member to the court's questions were far more exten
sive and Ull\lsually candid as compared with tIle usual collective procedure where 
panel members are reluctant to stand in the midst of 50-60 ,other people and 
hare their respective background and personal opinions. 

An extremely serious problem exists ill the jury selection process in Connect
icut. Black veniremen, duly qualified to serve as jurors, have been excluded 
from the administration of criminal justice to an alarming extent by the govern
ment's exercise of peremptory challenges. In a study conducted by my office, 
coYcring the period from June, 1974, through June, 1976, including 12 trials, we 
have found that in cases involving Black or Hispanic defendants, 33 Negroes 
were in the final group available for jury selection, and the prosecutors chal
lenged 28, for an exclusion rate of 84.8 percent. The data show that in all 72 
criminal trials from .Tune, 1974, through June, 1976. 82 Negroes haye been 
included in the final group eligible for j\1rY selection and that the prosecutors 
have exercised their peremptory challenges to strike 57 of these for an exclusion 
rate of 69.5 percent regardless of the race of the defendant. Of the 72 trials 
analyzed, Blacks were seated as jurors ill only 13 instances or 18.1 percent of 
the time, and in 10 of these only one Black juror was seated. Of 32 trials of 
minority defendants, in only 4 (12.5 percent) of these trials were Blacks mem
bers of the jury. In the Hartford seat of court from June, 1974, through .Tune, 
1976, no Black defendant received a verdict from 11 jury which included a Black 
member. 

... -
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Connecticut uses voter registration lists as the exclusive source of veniremen 
without supplementation. In 1974 the Second Circuit upheld the exclustre use 
of voter lists notwithstanding the disparity of 5.5 percent adult Black popula
tion in the New Haven jury division to 3.3 percent Black venit'emen in a Case 
in which I represented the government.' 

However the underrepresentation of Blacks in the jury wheels in Connecticut 
presents a context which makes the govermnent's peremptory challenge practice 
with respect to Black veniremen in Connecticut extremely disturbing. While 
district Judge Jon O. Newman agreed 'vith our conclusions," the Second Circuit 
reversed his ruling UPOIl the goYernment's petition for writ of mandamus. 
Despite clear eyidence that prosecutors have been striking Black veniremen 
precisely because they are Black on the unstlpported race-based assumption that 
Negroes are less likely to convict, tlJe practice of exclusion will now continue at 
least in Oonnecticut.' 

'l'he invali(1ity of the assumption. that Black people are antigovernment is 
suggested by a study conducted by LEAA which shows that Black people are 
themselves the most frequent victims of violent crime! While the Supreme Court 
in Swain v. A.laoama, 380 U.S. 202 (1965) did ll!lt !Jrohibit the striking of 13lack 
veniremen, per 813, the statistics in our study lead to the inescapable conclusion 
that Blacks are being stricken for reasons wholly unrelnted to the particular 
case on trial-a practice not sanctioned by the Supreme Court. 

Why should this information be considered by this Committee? Simply be
cause if there is something wrong with the way peremptory cllallenges are being 
exercised the problem in Connecticut lies not with the defense but rather with 
the prosecution, If the proponents of the amendment feel that reduction in the 
number of defense challenges will afford defendants a better cross section of 
the community, they nre barking up the wrong tree. 

:Jury service is one of the most important incidents of citizenship. It goes with
out saying that such responsibility can be borne by Black people as well as White 
people. As a former Assistant United States Attorney, I am seriously disturbed 
by what has occurred in my district. As a Federal Public Defender, I am voicing 
the fear and the disillusionment of my Black clients when they are faced with 
a middle class all-white jury comprised of people who are from It different cul
ture. As a citizen a:url.a lawyer, I know our jury system can be and must be im
proved to encompass nil of our people who have the qualifications under the 
Constitution and the statutes of this nation, regarclless of race, creed, sex or eco
nomic status. See 28 U.S.C. § 1862. 

Changing the vail' dire procedure as I have previously suggested to an in
dividual rather than collective inquiry would go far toward affording both pros
ecutors and defendants the opportunity to exercise challenges in an informed 
and unbiased manner. 

Finally, I wish to, express my. thanks t{) the chairman, the members of the 
Committee and the Committee CoUnsel for affording me and my fellow defenders 
the opportunity to share with you our experience and our views. 

:WIr. ~L<\NN. Our.l1ext witness is Prof. Leoll Friedman, w hois here .on 
behalf of the American Civil Lilwl'ties Union. He teaches law at Hof
stra University and 'has appeamd before us in the past. 

\;V e appreciate your previous contributions to our work and are 
happy to welcome you back. 

P'l'of. FmED~[AN. 'Thank you. . 
Mr. MANN. We have your pl'eparedstatement., which will be made 

n part of the record. Y oll'may proceed as yon choose. 
Prof. F:Rm(l~rAN. Thank yon, Mr. Chairman. 

1 United State8 v. Jenkins, 496 F.2d 57 '(2d Cir. 1974). 
2 TTnUe[l gt(ltes Y. Robinson, 421 F. Supp: 467 (D, Conn. 107:6). . 
3 ~'hc prohlem has appeared in other J\lris(1ictlon,~ e,g., UlIitctZ StatclI v. McDaniels, '379 

F. 8l1pp. 1243 (E.D.Lu. 1974) (Louisiana; United States v. Ne1801J., 529 F.2d'l.O (8th Clr. 
1076) (lIIlsRouri). , . 

• Criminal Victimization in thc' United states-comparison of 1973 'lind 1974, :mnillngs 
(JJEAA, National Criminal :rustlce Informlttion and Statistic Service, 1976). 
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~ESTIMONY OF PROF. LEOlif FRIED1lrAN, ON BEHALF OF THE 
AMERICAN CIVIL LIBERTIES UNION 

Prof. FRIF..DMAN. In view of quite considerruble testimony oil the 
change in rule 24, I would like to concentrate my remarks on some of 
the other rules. I will say I certainly endorse Mr. Bowman's remarks 
and Ms. Bamberger's remarks. I think the reduction in. the number of 
peremptory challenges goes against the purpose of the 1968 Jury 
Selection Act, and I don't believe it will accomplish the purposes that 
the Judicial Conference has established for it. 

But the rest of my statement indicates our position and I would like 
to talk about the other three rules which do concern us and concentrate 
mv remarks on them. 

'Rule 6 (e) on grand jury secrecy adds a new sente;nce defining the 
term "attorneys for the government" to include besIdes the persons 
specified in 54(c) : "such other government personnel as necessary to 
assist the attorneys for the Government in the performance of their 
duties." 

The 'J,)urpose of the change evidently is to allow technical assistance 
from other governmental agencies in reviewing grand ju~y activities. 
For example, an IRS agent would be ullowed to work wIth the U.S. 
uttorney in reviewing grand jury minutes in u criminal tax investi
gation or SEC personnel may be included in securities fraud case or an 
FBI agent could review gTand jury testimony. 

Evidently existing case law would permit tIIis kind of technical 
assistance in certain cases as indicated by a recent district court deci
sion willch goes into this in some detail. But I think the amendment 
should make very clear that grand jury minutes are only to be used 
in a criminal investigation by the Justice Department under the con
trol of 'a U.S. attorney. Under no circumstances if a SEC agent is 
involved, for example, should somehow tills material be used to 'assist 
the SEC or FTC or some other administrative agency in any of their 
investigations. . 

The rules on grand jury subpena and discovery are so broad, the 
broadest known to the criminal law, and those rules shQuld not be 
used to assist other governmental agencies who may be somewhat more 
restricted in the kind of administrative subpenas that they can put 
together. 

N~nv, another: dang:er, ?f course, ~s that an I~S agent 'Yorking .on 
a c1'llnlllal tax lllvestlgatIOn may dIscover all kinds of thlllgS wInch 
he then can US!? in a civil tax investigation. Ordinarily, because of the 
Ibreadth of 'a grand jury investigation, 'all kinds of things come within 
it~ scope . .An IRf? 'agent .may Stty, "Wel~, I didn't know ~hat, Igue~s I 
WIll start an audit on thIS person, or tills company or tIllS corporatIOn 
immedia wlyafter this gmnd j l1'l:y lIas ceased its oper.ation." 

I tlIink it's very dangerous to try and extend this very broad dis
coverypowerof a grand jury into other agencies of the Government . 
. So whether it's.a civil tax investigati?n or a~mini~tra~iveiovestiga

tlon, once an IRS agen~ has be~n usedlll the lllvestlgatIOn, that there 
should be some protectIon agalllst the materials which he discovers 
being used in some other ac1rnfuistrative area. 

The rule as such just says that Government personnel shall be a1-
l?wed ,to use this, but some caveat should be added. I don't have any 
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specific language in my prepared statement but I think, I would sug
,gest sometliing like "no other use of the evidence or testimony In 
the grand jury minutes shall be used by such other Government 
personnel." 

So some 1)rotection of that kind, I think, is necessary to go along 
with what I think the Judicial Oonference was trying to do. 

Turning now to rule 40.1, removal, the Judicial Oonference amend
ment would change the governing rules of 28 U.S.O. 1443 and in par
ticular they would stop the automatic stay of State court proceedings 
which are now in effect when a removal petition is filed. 

We have two objections to the proposed amendment. One, the time 
requirements are unrealistic. It has to be done within 10 days after 
arraignment and that is a 'Very short time for a defendant to secure 
legal counsel to find out wllat the ramifications of his case are and t.o 
really see what his legal rights are in the situation. 

I aQ'ree with the Judicial Oonference that it shouldn't be done at the 
eve of tr.ial, but there is no need to have this kind of 'Very harsh ilimit 
on a removal petition. . 

David Erpstein, of the American Bar Assodation, mUlde a recommen
dation which we would endorse, not later than 15 days before the first 
scheduled trial date in State court. If you're worried about the eve of 
trial, there is no reason why 2 or 3 weeks before trial isn't ample pro-
tection in the situation. . 

Second, we strongly object to the fact that there is no automatic 
stay of State court proceedings. The Suprl'me Court has mad\} it 
very tough to win a removal petition. Three decisions in Geo1'gia v. 
Raohel,1 Vity of G?'eenwood v. Peacook,2 and J olunson v. Mississippi S 

make it very hard to actually prevail on any removal petition. 
In addition, the new rule requires the Federal judge to take a very 

quick 10'Jk ~t th~ removal petition to see whether there is any validity 
in it or not. With those kinds of protections, the automatic stay pro-
vision should be kept in for the following reasons. ' 

I rememb~r from the o~d days in the civil rights trial.s in the early 
1960's how llTIlportant this remov-al.power was. Now, 111 those days 
there Was all awful lot. of misuse of the criminal justice system in 
order to keep civil rights workers from exercising constitutional 
rights-people handing out voter information pamphlets, blacks lined 
up to 'Vote or to register in the southern States, just trying to exercise 
tKcir constitutional rights. Anti very often the criminal justice system 
would be used to thwart those rights. 

The response of civil rights attorneys in those times, aml I remem
ber doing it in hundreds of cases, was to file a removflol petition on the 
grolmd that if you arrest someone who is trying to vote, that is-it's 
clear that he cannot exercise his constitp.tiOlial rights in the State 
court system .. 

The automatic stay in that kind of a provision just froze the situa
tion for .a while. It allowed' the whole thing to work itself out. It 
meant that the criminal, the State criminal justice system couldn't 
go forward. Sometimes caSes were remanded. But at ieast there was 
an automatic freeze fOl' a while so that the kind of high tension situa
tion wonldn't be allowed to continue. 

'-384 u;·s. 780 (1966). 
"S84 U.S. 80S ('1966). 
3421 U.s. 213 (1915), 
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Now, obviously, those days are gone now. We don't have that kind 
of practice on a regula,r basis. But there are still rare situations in 
which the State criminal justice system breaks down, and if the sheriff 
in a particular locality thinks of himself as virtually the king in that 
area and can use the criminal justice system for his own purposes. At 
least having a Federal court judge look over the situation, even to 
look it over quickly, and stay the State court proceedings until that 
very -quick overview is made, may serve as a very inlportant check 
on that kind of a situation. 

Again, the proposed rule would provide for tlus quick check, it 
provides for certain time limits so that the removal petition wouldn't 
be misused. 

But at the very least you should continue the stay, the automatic 
stay provision until the Federal judge has a chance to overlook the 
situation to see whether there is any validity to the removal petition 
and at that point if he says there is no validity then there is a remand 
and the system can continue to operate. 

But I think retaining this automatic stay provision is a very impor
tant check on State criminal justice systems which lll1ay 'break down 
at times. And there is simply no reason to throw that out in the effort 
to deal with the removal petitions. They are not being abused to any 
great extent. 

It's possible to take care of the abuses in other areas. It's rare that 
a valid removal petition is uphe1c1, but I think it does serve the pur
poses that I fia,ve outlined. 

Finv,lly, I want to say something about rule 41, the oral search war
rant procedure. I have two main comments about that. 

No.1, I think that the standard for USUlg an oral search warrant 
has to be tightened up. The proposed rule says when it's reasonable 
to do so. It's not clear exactly what is reasonable. Is it reasonable if 
a police officer simply doesn't want to take the time to go down to a 
magistrate on the other side of town in order to get a search warrant, 
jf he is late for work or if he doesn't want to work o,'ertune, is that a 
reasonalble situation to ·allow the oral search warrant procedure to be 
effected ~ 

"Ve suggest "demonstrable urgency." If a Federal official can snow 
demonstrable urgency, he may utilize the oral search warrant pro
cedure, and demonstrable urgency means imminent destruction of evi
dence, the possibility of flight, the need to keep the evidence under 
surveillance, that someone else may come back to destroy it. 

Before this new kind of procedure is established, we'think it needs a 
better tri~gering POUlt than the one the Judicial Conference has sug
gested. There are problems with an oral search warrant procedure. If 
we take the search warrant procedure seriously, the magistate is sup
posed to carefully consider a request for a search warrant, should ex
amine the evidence in front of hiln. He should be able to ask questions 
about it, he should review the materials in front of him in order to 
determine whether a search warrant is-should be issued. 

Now, if you, let a 11 of this be done over a radio or telephone he doesn't 
have the opportunity to make the kind of searching inquiry that he is 
supposed to and he can't review the materials in time. 

Nevertheless, I thjnk the AOLU has taken the position that per
haps Congress should consider such a procedure for the following rea-

" . 
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sons. There is a very dangerous trend against using search warrants to 
secure evidence. The Supreme Court has two cases now in front of it 
in 1vhich the Federal Govel'llment is urging them to make the search 
warrant procedure the exception rather than a rule. 

I would like to just point these out to this committee. There is a case 
now before the Supreme Court, United States v. Ohadwick, coming 
out of the firstoircuit. This involved a warrantless search of a foot
locker seized at a train station. What happenecl was that there was 
a footlocker being taken bY' two persons that had been checked acroSS 
cOlmtry, there was some talcum powder that had leaked out and the 
existence of talcum powder is a pretty good sign that it's trying to hide 
the telltale sig.ns of some kind of contraband, some kind of drugs. 
So the authorIties had 'a 'pretty .good idea there was something in tliis 
footlocker to begin with: Instead of getting a search warrant, they 
waited until two people came to pick up the footlocker. They took the 
fo<?tlocker, they put it in the car, they were w~Llking away. At that 
pomt, they were arrested. 

Now, clearly, they could be searched. No issue there. The footlocker 
was not going to run away. It's very easy for the Government at that 
point, they certruinly had probable cause to think that there was some
thing in there that they could search for. A magistrate would have 
given them a search warrant in an instant. 

Nevertheless, they took the footlocker down to their place of busi
ness and then searched it. The first circuit suppressed the evidence. 
They said under no known exception to the search warrant require
ment could you get that footlocker. The Government, in a massive 
brief, the Federal Government, in a massive brief they just submitted 
to the Supreme Court, they say that all our learning on search war
rants is no good. 

In the cours~ of that brief they say the fourth amendment was a 
mistake. I am not; kidding, they really say that the current wording of 
the fourth amendment was a mistake. It turns out that the certain 
wording was submitted to the first Oongress, and some Oongrei3sman 
named Benson had recommended certain changes, his recommended 
changes were rejected by Congress, but somehow when it was ofl'ered 
up to Congress for final consideration, his recommended changes mis
takenly, accidentally, got put in as the final version of the fourth 
amendment and Congress voted on the mistaken version 'Of the fourth 
amendment rather than the one which they really intended. 

The Cha1%e, according to the Justice Department, was that the only 
thing that vongress was really concerned about was a general warrant. 
And the fourth amendment was simply designed to protect- against 
overgeneral warrants, writs of assistance for general warrant. 

The fourth amendment was not designed to meet with warrantless 
searches. They are asking the Supreme COUl't in effect to rewrite the 
fourth amendment in terms of the original intent of the Congress 
before Congressman Benson messed up things, and not to deal'with 
warrantless searches at all. They are notlmreasonable. A warrantless 
search, per se, is not unreasonable, and only if the particular search is 
unreasonable do you have to worry about warrants. 

Now, if that is the approach tliat the Justice Department is taking 
and urging to the Supreme Court, and if there is any movement in 
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that direction, then I think the response of Congress is to say we will 
make it administratively easier for you to get a search warrant, ~ut 
you must get one. We believe what the Supreme Court has been sayrng 
all these years, that the search warrant procedure i&-it's a cardinal 
rule that law enforcement agents must secure and use search warrants 
whenever reasonably practicable. That is the Supreme Court in the 
Trupiano 1 case, was repeated in OhimeZ v. Oalifornia. 2 and that really 
should be the rule. 

There are five emergency situations in which search warrants may 
not be necessary. But the Government is urging the Supreme Court 
now to throw out that whole approach. If I could just read the heading 
of one of their arguments, "searches without warrants are not presump
tively unreasonable under the fourth amendment." That is the position 
the Justice Department is urging to the Supreme Court right now. The 
other case that they have in front of them, United States v. Ramsey,3 
was a decision out of the District of Columbia Circuit in which a letter, 
a letter coming through international mail was sitting at the customs 
office. No one had come to pick it up. It wasn't going to run away. 
There was some reason to think, someone had smelled sOlnething they 
thought was heroin or felt something was heroin, ample probable 
cause to secure a warrant. 

Nevertheless, customs officials simply opened up the letter without 
a warrant and of course found some contraband. The District of 
Columbia Circuit threw out the case. They said there is no exception 
to the search warrant procedure which applies for international letter 
mail. If we think that the mail provisions mean anything, they are 
protected by the fourth amendment. If you think there is probable 
cause to open the letter, go get a search warrant. 

Now, in both of these cases in which the court of appeals suppressecl 
the evidence because there was ample time to get a search warrant if 
there was probable cause to search-it could have been presented to 
a magistrate-in both cases this wasn't done and the Supreme Court 
has taken both of these cases up there. 

These tIwo cases, Ohadwialc 4 and Ramsey, maybe the Stone v. P oweZls 
cases this term. But I think it's an opportunity for this committee to 
accept an oral search warrant procedure. As I say, I think there is a 
quid pro quo that you can get in this situc'l.tion. I think it needs tighten
ing up as it's currently written, but we are not opposed to it as long 
as Congress indicates its very strong feeling that if we make it adminis-
tratively easier for you to get a search warrant you must use it. . 

And there should be no further exceptions to the requirement for 
a search warrant. The emergency search warrant rules should be 
strictly adhered to. The exceptions must be narrowly drawn and those 
who seek the exemption must show that the emergencies of the situation 
require that application. 

I really feel this change in rule 41 is an opportunity for Congress 
to say something about this very dangerous trend in limiting the fourth 
amendment. '1'he fact of the matter is that is the most vital protection 

1 Trupiano v. UnUeit State8, 334 U.S. 699 (1948). 
"395 U:S. 752 (1969). 
35'38 F.2d 41'5 (D.C Clr. 1976), cart. granteit Docket No. 76-167. 
"11::\2 F2r1 77::\ (1st Clr.19:76), cert granteit, Doclmt No. 75-1721. 
• 428 u.s. 465 (.1976). 

\J!' I 
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for the p~ivacy and papers of an individual, and the trend away from 
iourth amendment protection has been a very dangerous question in 
recent years. 

Mr. MANN. Mr. Wiggins. 
Mr. WIGGINs. Professor, I gather you're opposed conceptually to 

the idea of this telephonic authorization for a warrant. 
Prof. FRIEDMAN. Conceptually, yes. 
Mr. WIGGINS. But you're conceptually for making it easier to get a 

warrant. 
Prof. FllmDMAN. Right. 
Mr. WIGGINS. Do you have some recommendations as to what we 

might do to make it easier ~ 
Prof. FRIEDMAN. Part of the problem, of course, is the fact that some

times magistrates are simply not available or judicial officers are not 
immediately available in some situations. 

Mr. WIGGINS. Is that a recognized exigent cil'cmnstance 
justifying--

Prof. FRIEDlUN. No. It is impossible for them to take that position
we have to rethink the whole theory about warrantless searches, that a. 
warrantless search is good if it's reasonable. So, suddenly the whole
notion is gone that you most ordinarily search with a warrant and only 
five recognized exceptions to the warrant requirement will be allowed,. 
I suppose Ws like the Ekrliohma'll/fl, case, J olm Ehl'lichmann took the> 
position that he didn't need a warrant to bust into Elsberg's psychia
trist because it was reasonable to look for national security informa
tion. I mean it's that kind of thing, that each time a search is made you 
have to think, is it reasonable under the circumstances. 

That is just a very dangerous notion. 
Mr. WIGGINS. I understand the reasons for the presumptions of un

reasonableness, unless one can remove himself from that presumption .. 
But I am concerned about encouraging police officers and investiga
tors to get warrants, to make it easier for them to do so. I just wonder 
if you have any practical suggestions, of which this incidentally is 
one, to make it easier to obtain a warrant. 

Prof. FRIEDlUN. Well, the whole theory of the search warrant re
quirement is that you do have to present it to a magistrate, he does 
l1ave the opportlmitv to review what is in front of him, and decide 
whether a warrant is issued. 

T would not shortcut that at all. I think it's necessary for the' law 
enforcement official to come before the magistrate, make'his pitch ancl 
justify the search he's trying to make. 

Mr. WIGGINS. You wouldn't take the position that if the phone was 
busy that that would justify--

Prof. FRIEmuN. Oh;that just can't work. 
Mr. WIGGINS. You wonJ.dn't take the p~ ~tion that if the agent ran 

out of dimes that that constituted--
Prof. FRIEmrAN. Absolutely not. I suppose you can make more 

magistrates available, use State court judges where a map,:istrate is not 
available. But make sure that there is that independent Judicial over
view of the request for a search warrant. 

Mr. WIGGINs. I will tell you, it seems to me at the bottom of this is 
a suspicion on the adequacy of the interrogation by a magistrate of 



200 

the perso.n seeking t,he war~ant. if it's ~onduct;ed ov~r a telephon.e and 
the suffiCIency of record to JustIfy a fall' consIderatIOn of a motIOn to 
suppress later on. Now, tliat doesn't reaDy attack the whole thing 
concE'ptually. 

I think ,,:e a.re talking almost about techpology.ratllC'r than cO~lcept. 
If we were, able to draft a tight statute wluch ayolded those partIcuhr 
problems, but did not thrbw out the baby with the bath water, it seems 
to me that we might be making it easier for officprs to get warrants and 
that really is a very important value we ought to furthpl'. 

Prof. FRIEDlIfAN. Absolutely. I agree 100 percent, it it's administra-
tively easier to get a warrant then officials will try to get them, and, 'J • 

No.2, the courts will not read in all kinds of ne,,' exceptions to the 
waJ.:rant requirement. 

A'ud that is why as I say I think irs possible to get a quid pro quo in 
this situation. There are some problems with the qupstioning of some
one o\'er a telephone. But I just think that the trend is so dangerous 
in terms of l'eacling new exceptions in the warrant requirement, and 
the .Tustice Department is eagerly pushing in that direction, then I 
think you lmow we would be willing to go along' with a certain 
amount of experimentation and looking for other administrative pro
cedure;; in order to make it administratively easier to get such a search 
warrant. 

Mr. ~V.NN. Mr. Hall. 
Mr. HALL. Is it your experience that there is now a problem of some 

sort for a person to have a warrant issued. 
Prof. FRIEDAL\N. ,V ell, there are claims about the kind of situation 

that often comes up, there is the evidence sitting out there, the police 
officer is afraid that it will be destroyed. If he goes away andlellves 
the presence of that palticular area, that when Ill' comps"back with n, 
warrant the evidence is going to be gone. So there has to be some kind 
of continued surveillance of that particular eyidcnce while he goes off 
to get a search warrant. . 

Now, it's true he's going to have to go to a telephone anyhow and it's 
a question of how much time it takes to make the call. 

Mr. :rIALL. Isn't that the exception rather than the rule ~ 
Prof. FRIEDlIIAN. Absolutely. In the two cases, Ohadwiok and 

Ramsey, the footlocker was not going anywhere and the letter was not 
going anywhere. So the kind of situations that are often cited as need 
for an oral search warrant procedure, imminent destruction of evi
dence, iImninent flight of evidence, that doesn't apply to the situations 
I have described. In those cases, you know perhaps this is a reasonable 
method where the police officers have to continue to watch the evidence. 

So it's possible for one of them to watch it and someone else to go 
and get a st'arch warrant before a magistrate, but, you know, I am will
ing to see there may be some practical problems at times in that kind 
of a situation. 

Obvio~lsly, if u, magish'<lte is around to take a tt'lephone call, I sup
pose he IS around to be spoken to as well. So the whole procedl11'c hero 
does not contemplate a midnight situation where there is no magis
trate around at all. 

I don't know if they want to make a long-distance call to SOlIle other 
place "\"here there mu,)T be a magistrate available, I mean there may be 
some practical·savings in getting to a magistrate if you can use a telo-
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phone, Ws not going to take as long. You may be able to find one where-
as you couldn't find one physically as easily. . 

Even the new procedure contemplates some human contact wIth 
the magistrate. If that can't be iound, then either ie's part of the 
regular emergency exceptions that now exist or ihhouldn't be allowed. 
I think Congress does have the opportunity to say something about 
that kind of a procedure. 

Mr. HALL. That's all. 
:Mr. :NIANN .. Mr. Hyde. 
Mr. Fb:-DE. I have no questions. 
Mr.lvIA...~N. Mr. Gudger. 
Mr. GUDGER. I would like to hear some comment, I apologize, Mr. 

Chairmall, I had to be at a voting meeting of another committee, 
some comment about this question of time on voir dire examination 
of jury. It seems to me that the number of peremptories is not the 
controlling circumstance which determines the length of time that 
the voir dire takes. The trial judge himself can direct time and thereby 
n,ccomplish what the proponents of the reduced number of challenges, 
peremptory challenges seem to be seeking. 

Would you comment on that ~To that ~ You seem in your hrief, 
which I just scanned, to concede that having additional pe1'8mptories 
would only add 10 or 15 minutes' more time to the voir dire. But 
can't the yoir dire be controlled regarclless of the number of pe
remptories ~ 

Prof. FRIEDl\fAN. It certn,inly can. I was up in New York when Tony 
Ulasewicz was tried and I sat through the whole jury selection process, 
which took an hour and a haH . .Arid there were 50 people who were 
ca.lled in on the first panel n,nd Judge Neaher, who is an ex-U.S. 
attorney and a very: good judge, said, "Have any of you ever heard 
of Tony Ulasewicz before~" and two people raised their hand. Two 
people. 

Now, I just can't believe tl1at. I mean it's just, the newspapers that. 
day were full of Tony: Ulasewicz. You couldn't turn on a iadio with
out hearing people talkinK about another Watel'gate trial and Tony 
Ulasewicz is coming by. But jurors did not respond, if a general 
question 1S asked en masse to 50 people, they don't respond to it. If 
you ask tnem individually, that would be different. But the practice 
in New York, I know the average time to select a jury, Federal jury 
in the eastern, southern district, is under 2 ;hours under the current 
system. 

Mr. GUDGER. May I ask you this~ In your New York practice, is 
the defense cOlIDsel supplied with a list of the llames of the entire 
panel as well as those seated in the box, their occupations, anything 
about their marital status, their place of residence, is that supplied 
or are you catching these people sort of on the fly with no information 
whatever about them e~cept what is developed by the Government ~ 

Prof. FRIEDMAN'. You do. g~t some i~formation of the people finally 
seated. You do get the baSIC lllfOrmatlOn about occupatIons Of the 12 
people who are initially seated as the~nel. You don't get it of the 
w11ole50. . 

Mr. GUDGER. You only have those, tlJlftnfol'mation on those actually 
seated in the box ~ "~ 

Prof. FruEo:MAN. That's correct:~ 



202 

Mr. GUDGER. Now, what is done there with reference to the trial 
judg~ restricting the time on voir dire examination ~ Does he ask 
'questIOns generally? 

Prof. FRIEDMAN. He asks all the questions. You submit questions, 
;proposed questions to him. rrhen he rephrases them, but he does all the 
.questioning. I don't Imow of any judge in.the eastern or southern dis
trict who makes it a practice to permit the lawyers to voir dire. He 
·does it all . .And he excludes if you give a list of 30 questions j he may 
ask 3 au/; of 30. He says this is all I am required. to do and this is 
all that I do. . 

So it's very tight control over jury selection system. 
l\fr. GUDGER. You say in a typical extreme case such as the one you 

mentioned that only an hour and a· half is allowed ~ 
Prof. FlUEDl\fAN. That is all it took in that case. It could have taken 

10nO"er. I mean that was a fairly important case and there was a lot of 
;problem ahout pretrial publicity, but the problem of pretrial publicity 
was just taken care of by that one question, did any of you ever hear 
of Tony Ulasewicz ~ 

Mr. GUDGER. Had there been a change of venue on account of news
paper printing~ 

Prof. FRIEDli-fAN. No, the assumption was he was lmown throughout 
the cOlmtry. This was in the eastern district, not the D.C. I was just 
shocked when I heard that. I thought on an individual question
ing basis you might have gotten half the jurors to admit they had 
heard thinD'S about him. The judge would have said, "How much do 
you know~)" and there would have been opportlmity for some kind of 
discussion about it. But not when you do it en masse with 50 people 
there. 

Mr. GUDGER. Thank you. 
Mr. MANN. Mr. Evans. 
]\Ifr. EVANS. Sir, you seem to think there may be some circumstances 

or some justification for the type of search, or the type of seareh war
rants anticipated by the change in the rule. Warrantless searches are 
allowed under the law, are they not ~ 

Prof. FRillDlIfAN. They are. 
l\1:r. EVANS. Do you envision any circumstances in which an officer 

of the law could call a magistrate for a search warrant and not be able 
to call for assistance from his local unit of police or from another unit 
to watch the evidence while he went and got a search warrant, or to get 
assistance to help him do whatever it was he needed to do ~ 

Prof. FRillDMAN. You have thought up 'a good ·argument that hll!dn't 
occurred to me. It's probably true, if he could call the magistrate he 
could call for assistance and someone else couJd come to gua,rd the evi
dence against destruction while he goes to get a warrant from the 
magistrate. 

Mr. EVANS. In the event that while he was gone to get the warrant 
this fellow officer was confronted with the situation of somebody re
moving the' evidence, he would then have reasonable cause to arrest 
without a warrant or to search without a warrant or whatever? 

P'l'of. FRIEDMAN. Well, there--
Mr. EVANS. Or to seize at least without a warrant which would pre

serve the evidence? 
Prof. FRIEDl\fAN. He certainly colilld preserve the evidence in that 

situation. . 
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Now, again there may be some procedures, some situations where 
the magistrate may be some distance away and the whole process 
would be shortened if he could do it with a telephone call. 

Mr. EVANS. But we're tflillring rubout e.onveruence now, iLren't we ~ 
Prof. FRIEDMAN. I agree. 
Mr. EVANS. Rather than any failing in our judicial system. 
Prof. FRIEDMAN. I !lJgree. I think the ideal thing to do is to reject bhe 

proposed oral search warrant proposal and in addition to indicate 
Congress concern t\hout the ways in which the emergencies or exigen
cies have been widened beyond their necessity under the fourth 
amendment. 

!lfr. EVANS. Over the past I'd say 5, 6, 7 years, in reaotio~l to the 
Esoobedo l. andl11i1'ancla 2 method of thinking, llave we not gone too 
far in tryjng to have justice by convenience or trying to cut out a lot 
of safegnards in order to help the courts get their business disposed 
of ~ Do you se.e a trend in that direction? . 

Prof. FlUED}IAN. vVell, there is 'a trend in that direction ·and it's very 
dangerous in the fourth amendment area. Here is an area which 
really does affect every citizen. Esoobedo and li:li'Y'a1ula affects police 
questioning, people in the police station and there are certainly a num
ber of people who are arrested and may be leaned upon psychologicaJly 
or otherwise. . 

But fourth amendment protection is for every citizen. The minute 
you say it's easier for police to break into a house without a warrant 
allCl to try and search for evidence, then everyone's privacy is at issue. 

Mr. EV.:"NS. Is not the immunity statutes that have been passed going 
also in this direction ~ 

Broi. FRIEDl\>IAN. Are you talkiJ:lg about the Federal Tort Claims 
Act'~ 

Mr. EVANS. No. I am taking more of grand jury testimony and 
granting of immunities to force testimony, to use contempt powers to 
force testimony. Derogation of fifth amendment rights. 

Prof. FRIED}1:AN. Absolutely. I mean there are various grand jury re
form bills nOw pending. Perha)?s the rule 6 (e) proposal might bear 
on that, but I certainly agree wlth the thrust of you--

1.fr. EVANS. OK. I think we have gotten far afield from what we 
were talking about, but this change in the rule seems to be just a part 
of a movement towarcl this type of thing. 

I don't see any need for it. 
Prof. FRIJl1D1\1:AN. My only -comment on that is that there is oa trend in 

the courts right now for reading wider and wider exceptions of the 
fourth amendment warrant requirement. . 

It's a very bad trend. My concern is how do you stop that ~ 
I agree with Mr. Wiggins that a way 'to do it is to make warrants 

administratively easier to secure that courts won't be tempted to 
l'aad further and further emergencies and widen the exception still 
further. 

So a prol?osal like tills or similar to it with additional safeguards 
may be desu,'able if coupled with a very strong congressional state
mentthat we are making it easier to get a search warrant and we mean 

1 Escobedo y, !tU/1:oiB, :378 U,S, 478 (1964), 
2 Miraltda v. A,"izona, 384 U~S. 436 (1966). 
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you have to get it, and no mc-- \xceptions to the fourth amendment 
warrant requirement. 

Mr. EVANS. I disagree with that because I tJlink if you can get a 
warrant for anything, then you are getting back into the very thing 
that the fourth amendment tries to protect and that is having a rea
sonable cause before you can search individuals. 

Prof. FRIEDlfAN. Before you get a warrant. The reasonable cause is 
before you get a warrant. 

Mr. EV~NS. But if you make it. easier to get a warrant, aren't you in 
effect saymg--

Prof. FRIEDMAN. No, no. 
Mr. EVANS. Maybe I am misunderstanding what you're--
Prof. FRIEDMAN. The standards shouldn't he less. I mean the admin-

istrative proceduTes should 'be easier. 
Mr. EVANS. I misunderstood you. 
Prof. Fnmm.fAN. No, I.woU'lcln't go for that at all. 
Mr. MANN. Thank you, Professor. 

STATEMENT BY PnOFESSOR LEON FRIEDMAN, HOFSTRA UNIVERSITY SOHOOL OF LAW, 
ON BEHALF OF AMERIOAN Cn'lL LIllERTIES UNION 

On behalf of the American Civil Liberties Union, I appreciate the Committee's 
invitation and the opportunity to comment on the proposed amendments to the 
Federal Rules of Criminal Procedure submitted to the Congress by the Supreme 
Court in April 1976. The American Civil Liberties Union, a nationwide organiza
tion with 280,000 members, has been especially concerned about the require
ments of due process and the use of fair proce(lures in the criminal justice sys
tem. It welcomes the constant review of the governing rules in the federal system 
and applauds some of the changes which have been suggested by the proposed 
amendments. Thus we have no objections to the proposed rule changes in Rules 23 
and 50. The main thrust of my remarks today will be with reSlJect to Rules 6(e) 
on grand jury secrecy, Rule 24 on peremptory challenges, Rule 4.0.1 011 removal 
and Rule 41 on oral search warrants. 
R1ae 6 (c). Grana Jtwy Secrecy 

Proposed Rule 6Ce) makes a change in the current rules by adding a new 
sentence defining the term "attorneys for the government." These would now 
include, besides the persons specified in Rule 54 (c), "such other government per
sonnel as are necessary to assist the attorneys for the government in the perform
ance of their duties." The change would allow technicru assistance from other 
governmental agenCies in reyiewing a grand jury's activities. ]'01' example, an 
IRS agent who is not a lawyer would be allowed to work with a U.S. attorney 
in reviewing grand jury minutes for a criminal tax investigation. Or SEC per
sonnel may be needed for a securities fraud case. Similarly, FBI agents could 
review grand jury testimony in conjunction with a U.S. attorney. 

Sin('e existing case law generally permit this kind of assistance we believe 
that the amendment is permissible. Howeyer, the amendment should not be under
stood to permit gralld jury minutes to lJe handed over in toto to regulatory 
agencies, state grand juries or other disciplinary groups for their use. The 
grand jury is the most ~fIicient method of discovery known to the criminal law. 
It may inYestigate in almost any area it chooses, practically anything is relevant 
to its activities, and it may even consider illegally seized evidence after the 
recent Supreme Court case of Unit:~{l States v. Oalanu1'a, 414 U.S. 338 (1975). 
With such enormous power, restrictions on use of the testimony or evidence are 
absolutely vital. This committee may choose to defer all consideration on change 
of the grand jury rules until a full opportunity is afforded to consider the vari
ous grand jury reform bills now pending. 

In any event no change should be made in the rule that would undermine 
complete co.ntrol of the grand jury activities and minutes by the U.S. attorney 
and the Justice Department for use in an ongoing criminal proceeding by the 
federal government. 
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Rule8 2.1. Trial JurM'8 
The proposed rules would reduce the number of peremptory challenges ayail~ 

able to both sides, In a death penalty case, each side would be reduced from 20 
to 12 challenges; in felOllY cases, the defense's challenges are reduced from 10 to 
5 and the prosecutions from 6 to 5; in misdemeanors both sides would be reduced 
from 3 to 2. 

We strongly oppose the proposed amendment. We do not believe it is justified 
in terms of the goals claimed for it by the Judicial Conference, nor for any other 
reason, 

The Advisory Committee Notes suggest three reasons for the change: 
(1) The Jury SelecHon Act of 1968 insures that a fair cross-section of the, 

community will appear on jury 'panels. It is not necessary to grant many pe
remptory challenges to accomplish the same purpose. 

(2) 'With many peremptory challenges members of a particular ethnic group 
will be eliminated more easily. 

(3) Reducing the number of peremptory challenges will save court time. 
None of these reasons justify the proposed change : 
(1) There is still a need to insure that a jury represents a fair cross section 

of the community. It is often the casa that the initial panel has only mem
bers of a particular economic or ethnic group and some change in its -composi
tion is desirable to meet the purpose of the JUry Selection Act. There is still 
a need to eliminate iJotential j1urors with 'bias in a given situation. Since the 
voir dire in the federal courts 1::; so perfunctory and is handled by the judge, and 
the opportunities for challenges for cause are so limited, there is little 01)
portunity by the defense to deal with these problems. Peremptory challenges 
are the least possible means for adequately dealing with the need to insure 
a fairer cross-section of the community. 

(2) It follow/; that the defense should have at least the 10 challenges now 
permitted by the rules for felony cases. If the Judicial Conferences is concerned 
about members of a particular ethnic group being eliminated, the proposed rule 
changes would hardly solve that problem. If the prosecution was guilty of the 
practice in the past, 'it loses only one challenge. If the defense did so-a much 
rarer occurrence in federal cases-that right should not be undermined in view 
of the consequences at stake for the defendant. 

(3) The change could not possibly save mare than 10 to 15 minutes in a 
criminal trial. The voir dire takes such a short amount of time to begin with 
that saving five peremptories could not possibly make any Significant difference. 

Finally it is necessary to point out that equalizing the number of peremptol'~' 
challenges between defense and prosecution is not necessary. The defense hn.!:; 
far more at stake in a criminal trial. The defense and prosecution do not start 
off on an even footing and there is no reason to make them equal at the challenge 
stage. The government has the ability to discover much iuformation about po
tential jury members which the def&llSe cannot match. 
Rule 40.1. Removal from State 001trt 

The proposed amendmen.t would change the existing rules on removal to 
permit prompt disposition of a removal petition. It would also allow the State 
Court criminal proceeding to continue unless and until the federal court grants 
a removal petition. In other words there would be no automatic stay of state 
court proceedings once a removal petition is fili~t"l. 

We strongly object to the amendments. The time limits are lmrealistic antI 
the proposed changes would undermine the protection of 28 U.S.C. § 1443. Be
sides the changes are unnecessary. 

The Supreme Oourt has established very strict rules on removal in Georgia v. 
Rachel, 384 U.S. 780 (1966) ; OittJ of G'reen'wooa v. Peacock, 384 U.S. 808 (1966) 
and JOhn801~ v. Mi8Si.88ippi, 421 U.S. 213 (1975). It is a rare case now in which 
removal can be affected. 

In view of the strict rules the opportunity for effective removal is slim. How
ever, if there is a substantial basis for removal the state court proceeding should 
halt while the federal court considerS it. I can testify from personal experience 
as to the importance of the removal power. During the Civil rights drive .of the 
1960's, southern sheriffs would regularly arrest civil rights workers and blacks 
asserting their constitutiOnal rights. Civil Rights attorneys would immediately 
remove these caSes to the federal courts in order to stop the intimidation through 
the state criminal justice pJi.ocess. The removal power served as an important 

&6-274--77--14 
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protection of constitutional rights at a time when it was vital to fr~eze the 
situation. Obviously times hav(>- changed and the same problems no longer occur. 
But once in a while there is a breakdown in the state criminal justice system 
and law enforcement officers abuse their power. Where there is over-reaching by 
particular officials in the state criminal justice systems, it is desirable to allow 
a federal court to review the situation. The e2>.isting federal removal procedure 
can serve that vital role. 
Rule 41. Search ani/, Seizure 

The proposed ameLdment to Rule 41(c) (2) wOlllel permit a warrant upon oral 
testimony. When the circumstances make it reasonable to do so, a federal magis
trate may pass upon a request for a warrant transmitted to him on the telephone 
or presumably tlH'ough radio. The person malting the request is s,Yorn. The 
request must be transn'ibed ancl shall be deemed an affidavit for purposes of the 
rule. At it. later point the person verifies and swears to his oral request. 

,,ve have grave doubts whether the oral search warrant procedure adequately 
protects fourth amendmp.nt rights. The magish'ate cloes not have an opportunity 
to test the creilibility of the person seeking the warrant. He will have difficulty 
making any researching inquiry into the reliability of the facts presented to him 
since the afficTavits often rely upon informant testimony. The magistrate is still 
fUrther away from first-hand information concerning the reliability of the 
information. 

More important the standard for utilizing the procedure is too lenient. What 
makeS it "reasonable" to make an 'oral request? If the law enforcement officer 
doesn't want to travel downtown to a court? If he got up late one day? If he 
would have to work overtime? There must be demonstrable urgency in any such 
nse of this IP'ocedure-such as the imminent clestrtlction of evidence, the possi
bility of fiig: • ancl a need to keep the L .iclence uncleI' surveillance. 

On the other hand we have noted a very dangerous trend away from search 
warrants which this provision might help to stop. The Supreme Court has con
sistently said that: "It is a earainal rule that, in seizing goods and articles, law 
enforcement agents must secure and use search warrants whenever reasonably 
practicable." Trltpiano v. United States, 334 U.S. 699, 705 (1948). The :flundamental 
and unwavering principle underlying the ]'oul'th AmellClment is that searches 
conducted without a warrant are "per se unreasonable" subject only to narrow 
exceptions preclicatecl on absolute necessity, such as a search incident to an 
arrest, a protective pat-down search for weapons, the so-called automobile ex
ception, the plain-view exception or the hot-pursuit exception. Nonetheless, the 
federal government has recently taken the position that the Fourth Amendment's 
\ ~.l'al1t requirement is the exception ratber than the rule. The most recent and 
blatant example of this is the Brief filccl 'On bc>llalf of the United States in 
Tlnitccr States Y. Ohall1ciclc, 532 F. 2d 773 (1st Cir. 1976) ccrt. granted, Docket 
No. 75-1721, involving a warrantless search of a footlocker seized at a train 
station on probable cause to believe it contained contraband and incident to the 
warrantless arrest of the apparent owners. The footlocker was not going to- run 
away by itself. There was no danger of its removal and there was ample time to 
secure a warrant. Nevertheless the Government has urged the Supreme Court 
to hold that 'l')twithstallCling 100 years of Supreme Court decisions to the con
trary, warrantless searches are not presumptively unreasonable and that a 
warrant is never required to conduct a search, even though there may be ample 
opportunity to obtain one, except for the search of private homes and offices not 
incident to arrest. . -

Similarly the government hastalten the position in another Supreme Court case, 
Unitei/, States v. Ramsey, 538 F.2d 415 (D.n Cir. 1976) ce-I't. grantea, Docket No. 
76-167, -that law enforcement officials may open intcrnationalletter mail without 
a warrant. In that case a letter was opened by customs officials without a war.rant 
despite the fact that there was no possibility of its removal or disappearance 
:md there was ample time to get a warrant. The Government's argument is that 
these searches ought to be judged against only the Fourth Amendment's pro
scription of "unreasonable searches" and that any such search is reasonable. The 
bottom line is that any search which a law enforcement officer believes is neces
sary is a reasonable search even without a warrant. 

Congress should not let this development go by without response. The Fourth 
Amendment is a vital protection for the privacy rights of all Americans and the 

'warrant procedure is a most important procedure for protecting Fourth Amend" 
; ment rights. If Cor-gress establishes an oral search warrant procedure, it should 
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declare its legislative intent (1) that search warrants must be the rule rather', 
than the exception; (2) ,the recent trend of the cases in widening exceptions to 
the search warrant rule is disapproved; (3) the exceptions to the warrant re
quirement must be zealously and narrowly drawn; (4) they should not be ex
tended beyond narrow limits and (5) those who seek the exemption must show 
that the exigencies of the situation require their application. 

Only with this ldnd of quid pro quo should Congress even consider imple-
menting an O1:ul search warrant procedure. ' 

Mr. JYlANN. Our next witness is ]}!r. William Leibovitz, a member of 
the board of directors of the New York Oriminal Hal' Association, 
here representing that association. 

Your written statement will be made a part of the record. 
You may proceed as you see fit. 

TESTIMONY OF WILLIAM LEIBOVITZ, ESQ., ON BEHALF OF THE NEW 
YORK ORIMINAL BAR ASSOOIATION 

Mr. LEillOVITZ. Thank you. 
r am appearing on behalf of the New York Oriminal Bar Associa

tjon. \iVe are an association of attorneys who are active'ly engaged in 
the practice of criminal law in the Federal and State courts. The 
persons I speak for represent a broad range of experience and serv
ice throughout the criminal justice system, including some former 
Federal and State prosecutors as' well as former and present public 
defenders of the indigent, and also those who defend the not-so
indigent. 

I want to say I realize the subcommittee has already heard a great 
dea:1 of comment from speakers on rule 24, but I do ask you to bear 
with me so that the point of view of our bar association can be made 
known. 

There can be little doubt that a reduction of peremptory challenges 
as provided in proposed rule 24 is really a negation of our system of 
trial by jury. In the typical Federal trial where such chaHenges avail
able to the accused would be reduced from 10 to 5, the prospect of 
achieving a fair 12-person jury would be effectively canceled. The 
sixth amendment right to "trial by an impartia~ jury" simp1Y becomes 
meaningless without sufficient challenges against potential bias. 

Neither the history of our jury system nor its daily operation in the 
Federal courts would justify this unfortunate encroaclunent. It is 
ironic that in 5 months' time revised rule 24 will become rraw, unless 
the Oongress illt~rvenes, when in fact the weigl~t of legal history, and 

, of practICal reality known to those who work In the coutts; strongly 
, contradicts the wisdom of this revision. 

To begin with, it is germane to ask whether the right to exercise 
peremptory cllallenges is actually subsbanti'al 'and necessary,.or is ita 
hollow formality that we should eliminate or alter, as does ,rule 24, 
:for the sakeaf so-caNed expediency. .' 
It will come as no surprise that the Supreme Court has u'om time 

,~o time throughol.lt its. history conf~ontea this very question. Speak
~ lllg :for the CO~lrt, JustIce ;Byron vv:mte has observed: "The persistence 
.o~ peremptorle~ and theIr extenSIve use demonstrate the long and 
w:tdely held 'belIef that peremptory challenge is a necessary' part' 'of 
trial by jmy." Hwain v. Alabama, 380 U.S. 202, 219 (1965). Justice 
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White added that: "The denial or imp~Lirment of the right is reversible 
error without a showing of prejudice." 

In Swavn the Court describes the use of peremptory challenges as a 
necessity that is indigenous to the "pluralistic society" of the United 
States. Such challenges "are freely used and relied upon in this coun
try, perhaps because ju;ries here are drawn from a greate~ cross-section 
of a heterogeneous SOCIety." The Court expresses ltS behef that: "the 
peremptory satisfies the rule that to perform its high flllctioll in the 
best way 'justice must satisfy the appearance of justice.' " 

No more pertinent answer can be given to the present revision of 
rule 24 than the view expressed by an earlier Supreme Court, which 
said that the perrmptory challenge "is," in their words, "one of the 
most important of the rights secured to the accused * * * Any sys
tem for the impaneling of a jury that prevents or embarrasses the full, 
unrestricted exercise by the accused of that rigllt, must be con
demned." Pointe1'v. United States, 151 U.S. 396,408 (1894). 

The revision of rule 24 is unsupportable not only in principle but 
in actual practice. In the Swain case, the Court aptly noted that the 
mere close questioning of a juror <:m voir dire may ar~use the juror's 
resentment. In the absence of suffiCIent grounds to challenge for cause, 
the accused may have to exercise a peremptory challenge to remove 
that hostility. . 

Consequently, counsel would seriously hesitate to risk the searching 
questions that might lead to challenges for cause or gamble on chal
lenges for cause which might fail, without peremptories to challenge 
those jurors. In the words of the Court: 

The very availability of peremptories allows counsel to ascertain the possi
bility of bias through probing questions on the voir dire and facilitates the exer
cise of challenges for cau~e by removing the fear of incurring a juror's hostility 
through examination and challenge for cause. 

If revised rule 24 was intended to conserve the courts' time by re
ducing ,a;vailruble challenges, that premise is simply erronn,ous. It would, 
of course, be untenruble to dilute the right of trial by jurry 'as a de
vice f<;>r saving time in any event. However, jury selection in Federal 
court 1S not a burden on the court's time under present rule 24. 

A few weeks ago, in anticipation of this appearance, I decided to 
compare the experience of knowledgeable Federal court personnel 
witli m} own experience in Federal court, which has been that jury 
selection with few exceptions is streamlined and swift. I spoke with 
the jury clerk of the southern district of N ew York, the jury clerk 
of the eastern district of New York, which are two of the 'busiest 
districts in the country, the deputy courtroom Clerk of the district 
judge who is known to have the busiest trial calendar in the eastern 
district, and finally to an assistant U.S. attorney in the criminal divi
sion of the eastern district whose full-time occupation is the prosecu
tion of criminal trials. 

I asked ea.ch of these persons how long the average jury selection 
took from beginning to end, ill their district courts hi the criminal 
cases with wliich they have personally dealt. The jury clerk of the 
southern district informed me that although time varies according 
to the type and complexity of the case, the average jury selection in the 
southern district takes, as an outside figure, from 2 to 3 hours. 

~.-
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The jury clerk of the eastern district aclYised me that jury selection 
there in criminal trials averages approximately 2 hours, and longer 
periods are a rare exception. . . . . 

The assistant U.S. attorney statecl that In hIS trials the total tIme 
for jury selection was rarely longer than 1112 hours . 

.And finally, the deputy courtroom clerk, who observes every jury 
selection held in his judge's courtroom, informed me that jury selec
tion in his courtroom in criminal caOOs averages 1% hours. He also 
noted that within the past yeo,r his juc1ge ~ried a crir¢nal case in which 
there were 22 defendants, and the entlre :Jury selectlon took 111z hours 
from beginning to end. 

In the rare case where jury selection is lengthy, there usually are 
special problems tha~ justify and explain it, such as pretrial ~ublicity, 
comp~ex issues o! fact or, in many cases, the reluctance of Jurors to 
serve III a long trIal. 

So, I respectfully submit to you that there is not and need not be a 
time problem in jury selection under present rule 24. 

It is also very difficult to comprehend how the proponents of revised 
rule 24 apparently came to believe that a reduction of challenges was 
11ecessary to prevent defendants from "systematic elimination of mem
bers of 'a given group from the jury." That c0ll01usion is exactly 180 
degrees out of phase. The reVBrse circumstance holds true; namely, 
that .groups such 'as n011'whites and others are regu'larly challenged by 
prosecutors, rather than by defendants. 

Courtroom]a wyers know firsthand that non whites are often system,~
atically excluded by the prosecution. However, reported cases have also 
verified it. In the Swain case, 26 percent of the community were black 
but no black juror had served on a trial jury in oyer a decade. In that 
trial six blacks were challenged peremptorily by the prosecntor a11c1no 
blacks served. 

In United States v. Newman-F. 2d-(2d Oil'. Jan. 25, 1977), which 
is a very recent case, the prosecutor in Connecticut had peremptorily 
challengec1 the only four u.vailable blacks. The district juage held that 
discrimina.tory exclusion of blacks 'was being practiced by the prosecu
tor in that Federal district of Connecticut. 

mile in both of these cases the appellate court found insufficient 
evidence of systematic discrimination for purposes of defeating the 
prosecutor's peremptory challenges, there was still clear eyjdence of 
concerted exclusion of blacks by prosecutors, whatever their reasons 
may have been. 

In fact, peremptory challenges actuaUy replace challenges for cause 
'\V'hichcannot be clearly shown but where some evidence or potential 
bias exists. In more than two-thirds of all Federal districts the trial 
judge, rather than counsel, eonducts the voir dire examination. Espe~ 
cially in those districts,because of the distance between counsel and 

. juror, it is quite difficult for counsel to demonstrate that a suspected 
bias is challengeable for cause. . 

Nevertheless, in jury selection bias is found in many forms and from 
many sources. Jurors can be prejudiced toward the partiCUlar issues 
of a prosecution; by a defendant's physical appearance; by whether 118 
is on bail or under courtroom :gnal'd; by pretrial. publicity; by ethnic 
and racial IactDrs. 'Va confront the same people who vote ethnicoJly 
and racially in political elections. 
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Bias emanates from the economic differences between people; from 
the influence of one's occupation or that of a relative; from political 
views; from having been the victim of a crime; from previous jury 
service; from conceptual differences with such principles as presump
tion of innocence, burden of proof, and reasonable doubt. 

Potential jurors are often too compliant to resist the aura of govern
mental authority; or too dull-minded to absorb the issues of fact and 
follow the law; or too timid or fearful to assert their views in the jury 
room. 

All of these factors and many more enter into the equation of select
ing a fair and impartial jury. And these are among the practical neces
sities of our jury system which revised rule 24 appears to ignore. 

Experience tells us that the peremptory challange is the lifeblood of 
an impartial jury . .furors do not readily admit biases openly, and a 
challenge for cause is rarely achieved. The fact is that a trial judge 
has such broad discretion to rr:iect a challange for cause that such 
challenges are just not dependable as an ultimate means of excluding 
bias. 

One gaphic example occurred in Frazie1' v. United States, 335 U.S. 
49'7 (1949), a case often cited by other courts as authority for refusing 
challenges for cause. In Frazier a majority of the Supreme Court re
jected the validity of a challenge for cause by the accused whose jury 
was comprised entirely of Government employees, including one juror 
and the wife of another juror who were employed by the same Federal 
agency charged with enforcing the law which the accused had sup
poseclly -violated. 

The dissenting opinion of Justice Jackson, with understated recog
nition of a trial lawyer's pained view of that result, said: "On one 
proposition I should expect trial lawyers to be nearly unanimons: That 
a jury, every member of which is in the hire of one of the litigants, 
lacks something of being an in1partial jury." 

I should like to assure you that the law reports abound with other 
eases in which Federal courts have refused to sustain challenges for 
cause to jurors whose potential for bias was apparent. Some of the 
modern court cases in which jurors were found not challengeable for 
cause included the following: 

A prospective juror stated th~t he would give more credi.bility to an 
FBI agent than to any other WItness. That was found to be not chal
lengeable for cause. 

In another case jurors learned of a defend{1.nt's past felony con
vietions which were not acbnissible since the defendant did not testify. 
The iurors claimed they would not consider tbat information in their 
verdict. 

In a prosecution for armed bank robbery the court approved as 
jurors three persons who included the wife of a bank official, a former 
police officer, and the wife of another police officer. 

In still anothe.r cape a juror was the brother of a U.S. Marshal of 
the Rn,me court where the trial was being held. 

Finally, two jurors had sat on the jury in a previous similar case 
in whic11 some of the same nrosecution witnesses also testified. 

The Frazie1' case and all of these other cases, in mv view, demon
strate that even reasonable judges are, oiten unaware of or insensitive 
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to the realities of jury biases, which the accused and his lawyer are 
able to recognize, perhaps because of their close relationship with and 
knowledge of the case. In the face of this reality, the accused should 
not be renderecl helpless to remove potential bias because of insufficient 
available peremptory challenges. 

Moreoyer, rule 24: should, it anything, be c~1anged t? allow the de
fendant more challenges than the Government ill every mstance, rather 
than equal challenges. Legal precedent strongly supports a greater 
number of challenges for the defendant . .As recently as January of this 
year the U.S. Court of Appeals for the second circuit recognized that 
when it said: 

The right to peremptory challenges. is of great importance, both of the Govern
ment and to the defendants-,but mostly to the defendants, because'they are 
per::;onally involved in the result of the trial and for this reason usually naye 
more 'Of the p{'1;l;)mptory challenges than 1Jlle Government. These challenges pro
vide one of the most effective assurances that a party will have a fair 'and im
partial jury. 

A la.rger number of jury challenges for the deiendant is but a smaU 
concession for the imbalance of power between him 'and the Govern
ment. As to the reason for trial 'by jury, the Supreme Court has said 
in the well-known case of Dwncan, v. Louisiarw;, and I quote: "A. right 
to jury trial is gronted to criminal defendants in order to prevent 
oppression by the Government." 

It is, therefore, absolutely consistent with the purpose of trial by 
jury, as 'a protection against Government, that the defendant have 
more aywilable challenges than the Government. 

The fact that l'evisec1 rule 24: would allow the defendant 'additional 
challenges, in the courtis'discretion, could neve:r compensate for the 
proposed reduction of challenges. In matter of jury selection the court 
so 'often resolves its discretion against the defendant, as in the case of 
challenges for cause. 

And for similar reasons we oppose that provision which empowers 
the court to ~ncrease the Government's challenges. Again, the jury trial 
was meant to protect the accused against the mighty powers of the 
Government. The Governmellt needs no more power or advantage than 
it already has. 

We also oppose the new provision that a request for a;dditional 
challenges be made no later than 1 week before trial. The ,grounds of 
a request for additional challenges may well arise during Jury selec
tion itself. The defendant should be allowed to request more chal
lenges at anytime during jury selectIon. . . . 

I ;might also . point ou~ that the proposed required motion wouk! 
p!,ohferate motIon practIce before the Federal cou:l.'ts, which is pre
CIsely what courts have wanted to diminish. 

yVe ask, then, that you, the Congress, 'act now to prevent the cur
tailment of peremptory challenges which the revised Federal rule will, 
otherwise, pring- about. :rhe ,new l'1:!-le, quite s~ply, would render al'
most meam.ngless the word "ImpartIal" in the SIxth amendment phrase 
"trial by an impartial jury." 

My colleagues and I urge you not to let that happen. 
Mr. 1U.NN.. Thank you, Mr. Leibovitz. 
Mr. Wiggins ~. . 
Mr. W lGGlNS. No questions. 
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Mr. MANN. Mr. Hall. 
1\:[1'. HAT.I •. No questions. 
1\£1'. MANN. Mr. Hyde~ 
1\11'. HYDE. No otlier than to compliment the witness on an excellent 

statement. I couldn't find a thing to disagree with. 
l\Ir.MANN. Mr. Gudger. 
Mr. GUDGER. I would like to ask a general question, Mr. Leibovitz. 

This precedent that you have in your statement in the Federal courts 
of requiring that all voir dire questions be posed by the trial judge 
seems to me to militate for the lleed of gTeater number of peremptory 
challenges. that is the practice that probably would be the necessity 
where trial counsel himself, defense counsel himself, gets to question 
the juror for determination of bias, thereby bringing the matter into 
a for cause circumstance. 

Now, how long has it been since New York allowed tria.} counsel to 
participate in the voir dire ~ 

Mr. LEmoVITz. I heard the previous speaker say that no judges 
allow that. 

I think on very, very rare occasions in New York, certain judges 
have experimented with it. The last one I know who did in the eastern 
cHstriot stopped it last year. 

I don't know when the practice was instituted. 
I do know though that the inability of counsel to speak directly to 

the prospective juror is a very defeating procedure because what :it 
really does is to preclude the attorney who has knowledge of the case 
from posing the questions in a meaningful way. 

Some judges do accept questions and ask them in the words of 
counsel. 

But even the changing of a word here or there can make a very 
serious difference. 

I don't know the answer to when that practice was instituted. I may 
say, however, that you stated that in those districts wrere counsel do 
speak directly to the juror, maybe less challenges would be necessary. 

In State courts, we examine jurors directly. It doesn't diminish the 
need fOl: peremptory challenges, it merely increases the chance to 
expose blas. 

Mr. GUDGER. For cause can be asserted. 
Mr. LEmoVITz. Yes. 
Mr. GUDGER. You mention thjs F1'azie1' case in the transcript, and 

I am not familiar with it, pag"e 8. Was this a challenge to the array or 
to each individual juror, this being the case where it seems everyone on 
the panel had smne employment connection with the U.S. Govern
ment~ 

Mr. LEmoVITz. I believe that challenge was made for cause to the 
entire 12 seated jurors. 

Mr. GUDGER. Not on a breakdown, individual by individual ~ 
Mr. LEmoVITz. I don't believe it was. I think what happened was 

that cOlIDsel was suddenly aware that he had a jury of 12 Government 
employees, including the' ones I mentioned who were working for the 
Agency involving the law that was being prosecuted, He suddenly 
realized that he couldn't go on and try to get through that situation 
without a challenge for cause. 
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Mr. GUDGER. Did the majority opinion, and I am not familiar with 
the case, hold that he had not protected his challenge because he had 
not made it an individual by individual cause. 

Mr. LEIDOVITZ. I believe that to some extent they did. But their 
opinion was nevertheless decided sufficiently on the merits so that the 
four dissenters who included Justice Frankfurter, as well as Jackson. 
I believe, felt that the majority opinion had overlooked the basic 
problem of defense counsel's effort to secure a neutral jury in this case, 
which, to say the least, could not have been had under those 
circumstances. 

Mr. GUDGER. Is it your opinion, counselor, that given a situation 
where there is an imbalance, and you suggest an imbalance if the State, 
the Government and defense have equal challenge, equal number of 
challenges, is it your contention that defense counsel, confronted with 
that problem, is forced then into a position of utilizulg more motions, 
'seek changes of venue and such devices to protect himself ~ 

Mr. LEIDOVITZ. Very much SO; I think what will happen if the 
revised rule takes effect is that cotUlsel will be forced, as they have 
never been before in my experience, to begul not only the kind of 
motion practice you have referred to, but they willlncrease by a great 
deal the amoUllt of time it takes to select a jury because they will have 
to use the last ditch effort of trying to elicit enough ulformation to 
establish that challenge for cause . 

.And the only way that can be done is by submitting tons of questions 
to the court and making a record if the court refuses to ask those ques
tions. I think that will immeasurably increase the time of the court. 

Mr. GUDGER. So, it is your contention that, rather than the reduction 
of challenges and equal balance of challenges having the effect of 
reducing time in trial, it is going to have an overall impact to the exact 
reverse? 

~Ir. LEIDOVITZ. That is my opinion, and it is the opinion of most 
experienced trial counsel I have spoken with. 

Mr. GUOOER. That would be time both on motions practiced before 
trial, motions to suppress and other matters would be pursued more 
diligently and your practice during the trial in trying to make sure 
that your voir dire is exhaustive ~ 

~1r.LEIDoVITz.J.lbsolutely. 
One thing, if I may add this, is that counsel will request hearings 

in which the court will be asked to conclude that special circumstances 
exist, where these additional challenges are absolutely necessary. That, 
in itself, cquld be as long as the entire jury selection. 

Mr. GUDG'E'R. Thank you. 
Mr. MANN. Mr. Evans ~ 
Mr. EVANS. I have no questions, Mr. Chairman. 
Mr. MANN. Thank you very much. We appreciate your appearance 

here. 

STATEMENT OF WILLIA.M LEIBOVITZ ON BEHALF OF THE NEW YORK CRIMINAL 
BAR A:SSOOIA'XION 

Honomble Chairman and honorable members of the subcommittee: :My name 
is William Leibovitz. I am appearing on behalf of the New York Criminal Bar 
Association on whose board of directors I serve. 
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We are an association of attorneys who are actiYely engaged in criminal law 
practice in the Federal and State courts. The persons I speak for represent 8. 
broad range of experience and service throughout the eriminal justice system, 
including some former Federal and State prosecutors as well as former and pres
ent public defenders of the indigent, and also those who defend the not-so
indigent. 

There can be little doubt that a reduction of peremptory challenges as pro
vided in proposed rule 24 is really a negation of our system of trial by jury. 
In the typical Federal trial where such challenges available to the accused would 
be reduced from 10 to 5, the prospect of achieving a fail' 12-person jury would be 
effectively 'Cancelled. The sixth runendment right to "trial by an impartial jury" 
simply becomes meaningless without sufficient challenges against potential bias. 

Neither the history of our jury system nor its daily operation in the federal 
courts would justify this unfortunate encroachment. It is ironic that in .five 
Dlonths' time revised Rule 24 will become law unless the Congress intervenes, 
when in fact the weight of legal history, and of practical reality known to those 
who work in the courts, strongly contradicts the wisdom of this revision. 

To begin with, it is germane to ask whether the right to exercise peremptory 
challenges is actually substantial and necessary, or is it a hollow formality 
that we should eliminate or alter, as does Rule 24, in the name of eA"Ilediency?' 

It will come as no surprise that the Supreme Court has from time to time 
throughout its history confronted this very question. Spealdng for the Court, 
Justice Byron White has observed: "The persistence of peremptories and their 
extensive use demonstrate the long and widely held belief that peremptory 
challenge is a necessary part of trial by jury." Swain v. Alabama, 380 U.S. 202, 
219 (1965). Justice White added that: "The denial or impairment of the right 
is reversible error without a showing of prejudice" (at p. 219), which the 
Supreme Court had previously declared in 1892 in Lewis v. United State8 (146 
U.S. 370, 376). 

In Swain the Court describes the use of peremptory challenges as a necessity 
that is indigenous to the "pluralistic society" of the United States. Such chal
lenges "are freely used and relied upon in this country, perhaps because juries 
here are drawn from a greater cross-section of a heterogeneous society" (at 
p. 218). The Court expresses its belief that: "the peremptory satisfies the rule 
that 'to perform its 'hig'b. ·function in the ,best way justice must satisfy the ap
pea\'ance of justice.''' 

No more· pertinent answer can be given to the present revision of Rule 24 
than the view expressed by an earlier Supreme Court, which sald that the 
peremptory challenge "is one of the most important of the rights secured to 
the accused . . . . Any system for the impanelling of a jurY that prevents or 
embarrasses the full, llnrestricb2d exercise by the accused of that right, must be 
condemned." Pointer v. Unit.ed State8, 151 U.S. 396, 408 (1894). 

The revision of Rule 24 is unsupportable not only in principle but in actual 
practice. In Stvain v. Alabama, 81tpra, the Court aptly noted that the mere 
close questioning of a juror on voir dire may arouse the juror's resentment. In 
the absence of sufficient grounds to challenge for cause, the accused may have 
to exercise a peremptory challenge to remove that hostility. Consequently, coun
sel would seriously hesitate to risk the searching questions that might lead to 
challenges for cause, or gamble on challenges for cause which might fail, with
out peremptories to challenge those jurors. In Swain v. Alabama tile Court 
concluded that: 

''['.rile] very availability of peremptories allows counsel to ascertain the pos
sibility of bias through probing ques'tiollS on the voi1' IZire and facilitates the 
exercise of challenges for cause by removing the fear of incurring a juror's 
hostility through examination and challenge for cause." {Pp, 219-220}. 

If revised Rule 24 was intended to conserve the court's time by reducing avail
able challenges, that premise is erroneous. It would, of courf'e, be untenable to 
dilute the right of trial by jury as a device for saving time in any eVE'nt. However, 
jury selection in federal court is not a burden on the court's time under present 
Rule 24. . 

A few weel;:s ago I decided to compare the experience of knowledgeable federal 
court personnel with my own experience in federal court, Which has been that 
jnry SE'lection with few exceptions is streamlined and swift. I spoke with the 
Jnry Clerk of the Southern District of New Yox:k, th!! Jury Clel'k.of the Eastel'll 
District of New York, whicl1 are two of the busiest districts in the country, the 
depnty courtroom clerk of the district judge who is known to have the busiest 
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trial calendar in the Eastern District, and finally to an Assistant United States 
Attorney in the CrimInal Division of the Eastern District whose full-time occupa
tion is the prosecution of criminal trials. 

I asked each of these persons how long the average jury selection took from 
beginning to end, in their district COUl'ts in the criminal cases with which they 
have personally dealt. The Jury Clerk of the Southern District informed me that 
althDugh time varies accordil).g to tM! type and complexity of the cases, the 
a verage jury selection in the Southern District takes 2-3 hot:rs. 

'£he Jury Clerk of the Eastern District advised me that jury selection there 
in criminal trials averages approximately 2 hours, and longer periods are a rare 
exception. The Assistant U.S. Attorney stated that in his trials the total time 
for jury selection was rarely louger than Ph hours. The deputy couri.room 
clerk, who observes every jury selection held in his judge's courtroom, infDrmed 
me that jury selection in his courtroom in criminal cases averaglls 1l,6 hours. He 
also noted that within the past year his ju(1ge tried a' criminal case in whieb. 
there were 22 defendants, and thf. entire jury selection tool{ 1l,6 hours. 

In the rare case where jury selection is lengthy, there usually are special 
problems that justify and e:-.-plain it, such as pretrial publicity, complex issues of 
fact or the reluctance of jurors to sery~ in a long trial. 

I respectfully !fubmit to you that there is not and need not be a time problem 
in jury selection under present Rule 24. 

It is also I"ery difficult to comprehencl how the proponents of revised Rule 24 
ever came to believe that defense attorneys, rathel.' than prosecn.tDrs, tend to 
challenge nonwhite jurors. That conclusion is exactly 180 degrees out of phase. 
'.rhe reverse circumstance holds true, namely, that nonwhites are regularly eb.al
lenged by the prDsecution. 

Courtrooln lawyerS Imow firsthand that nonwhites are often systematically 
excluded by the prosecution. However, reported cases have also verified it. In 
Swain v . .tl.Z{tvama, supra, 26% of the community were black but no black juror 
had served on a. trial jury in over a decade. In that trial 6 blacks were challeneed 
peremptorily by the prosecutor and 110 blacks served. 

In United States v. Netoma,n, -- F. 2d -- (2d Oil'. Jan. 1977), the ;pros
ecutor had peremptorily cllallengGd the only 4: available ,blacks. The district 
judge held that discriminatory exclusion of blacks was being practiced by the 
prosecutor in that federal district 'Of Connecticut. 

While in both of these cases the appellate court found insufficient evidence 
of systematic discrimination for purposes of defeatiug the prosecutor's peremp
tory challenges, there was still clear evidence of concerted exclusion of blacl,s by 
prosecutors, wltatever their reasons. 

Peremptory eb.allenges actually replace challenges for cause which cannot be 
cleil.~·ly shown but where some .evidence of potential bias exists. In mote than 
two-thirds of all federal districts the trial judge, rather than counsel, conducts 
the voir dire e:x;amination. Especially in i;l:tose districts, because 'Of the distance 
between .counsel and juror, it is quite djIDeult fDr counsel to demonstrate that 
suspected bias is challengeable fDr cause. 

Nevertheless, in jury selection bias is found in many forms and from many 
sources. Jurors can 1)e prejudiced towards the particular issues of a prosecution; 
by a defendant'S physical appearance; by whether he is on bajJ 01' under court
room guard; by J!retrail publicity; by ethnic and racial factors (we confront the 
same people who vote ethnically and racially in political elections), .. 

Bias emanD.tes from the economic differences between, people. from the influ
ence of one's occupation or th:at of a relative; from politlcal views; from having 
been the 'victim of a crime; from previous jury service; from conceptual ~s· 
agreement with such principles as presumption of innocence, blll'den of proof, 
and reasonable dDUbt. 

PDtential jurors are 'Often tOD compliant to ;resi.st the aura of' governmental 
authority; .or too dull-minded to absorb the issues of fact and follow the law; 
or too timid or feurful to assert their vie,vs in the juryroom. 

All of these factors and many more enter intD the equation of selecting a fair 
anC!- impartial jUl·Y. These are among the p:ractical necessities of our jury system 
whIch revised Rule 24 appears to ignore. _ 

lIlxperieuce tells us that the peremptory challenge is the lifeblood of impartial 
jury selection. Jurors do not reac1ily admit biases openly, and a challenge fDr 
cause is rarely 'acllieved.The fact is that a trial judge has suchbrDad discretion 
to, reject a challenge for cause tAat such challenges arc just not· dependable 
as an ultimate means 'Of excluding biall. 
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One graphic example occurred in lJ'1'uziel' v. Unitcil Stute8, 885 U.S. 497 
(1949), 'u case often cited by other courts as authority for refusing challenges 
for cause. In lJ'razier a majority of the Supreme Court rejected the validity of 
a challenge for cause by the accused whose jury was comprised entirely of 
government employees, including one juror and the wife of another juror who 
were employed by the same federal agency charged with enforcing the law 
which the accused had supposedly violated. 

The dissenting opinion of Justice Jackson, with understated recognition of a 
trial lawyer's pained view of that result, said: "On one proposition I should 
expect trial lawyers to be nearly unanimous; that a jury. every member of 
which is in the hire of one of the litigants, .lurks something of being an impartial 
jury." (At p. 514.) 

I should like to assure you that the law Teports abound with other cases in 
which federal courts have refused to sustain challenges for cause tp Jurors 
whose potential for bias was apparent. Some of the cases in which jurors were 
found not challengeable for cause included ,he following: 

A prospective juror stated that he woult! 'pve more credibility to an FBI Ilg'ent 
than to any other witness. U~l,ited State8 \' < (/1'088, 474 F.2d 1045 (5th Cir. 1973). 

Jurors learned of a defendant's past felony convictions which were not admis
sible since the defendant did not testify, The jurors claimed they would not 
consider that information in their verdict. Mm'plty v. lJ'101'ida, 368 F.Supp. 1224 
(S.D. Fla. 1978), aff'il, 495 F.2d 553. 

A juror said he perhaps had some prejudice against defendant's attorney, but 
1V000ldbe fair. Bateman v. Uniteil States, 212 F.2d 61 (9th Cir.19M). 

In a prosecution for armed bank robbery the court approved as jurors three 
persons who included the wife of a banlt official, a former police officer and the 
wife of another pOlice officer. MUcus v. Uniteil States, 433 F.2d 719 (2(1 Oil'. 
1970). 

A juror was the brother of a U.S. Marshal of the same court where the trial 
was being held. Uniteil Stutes v. Gel'lul1·t, 275 F.Supp. 443 (S.D. W.Va. 1967). 

Two jurors had sat on the jury in a similar case in ",,'uch some of the same 
prosecution witnesses also testified. Government ot Yil',7in, I8lands v. William8, 
476 F.2d 771 (3d Oil'. 1978). 

These cases and lJ'razier v. Uniteil States, supra, (all jurors were government 
employees) in my view demonstrate that even reasonable judges are often 
unawar& of or insensitive to the realities of jury biases, which the accusp.d and 
his lawyer are able to recognize, perhaps because of their close relationship with 
and lmowledge nf the case. In the f:ace of this reality, the accused shouJdnot be 
rendered helpless to remove potential 'bias because of insufficient available 
peremptory chal'lenges. 

Moreover. Pnle 24 should, if anything, be changed to allow the defendant more 
challenges than the Government in every instance, rather than equal challenges. 
Legal precedent strongly supports a great number of challenges for the defend
ant. As recently as January of this year the U.S. Court of Appeals for the Sec
ond Circuit recognized tllat: 

"The right to peremptory challenges is of great importance, both to the Gov
ernment and to the defendants-but mostly to the defendants, because they are 
personally involved in the result of the trial and fnr this reason usually have 
more of the peremptory challenges than the Goyernment. These challenges 1)1'0-
viele one of the most effective assurances that a party will have a fail' and im
partilll jury." UnUell Stutes v. Newman, sUP/'a, at n'. 8. 

A larger number of jury challenges for the defendant is but a small conces
sion fOl the imbalance of power between him and the Govel'l1ment. As to the 
reason for trial by jury, the Supreme Court I' said:" A right to.' :'ty trilll is 
granted to criminal defendants in order to "to'. 'It oppression by .Ie Govern
ment." D'ltncan v. LOltisia,na, 891 U.S. 145,' " (~',;3). It is, therefor"" abso!utely 
consistent with the purpose of trial by jury, 11<. _ tll'otection against Government, 
that tlle defendant have more available challenges than the Government. 

The fact that revised Rule 24 would allow the defendant additional challenges, 
in the court's discretion, could never compensate for the proposed reduction of 
chllllenges. In mlltters of jury selection the court so often resolves its discrer,ion 
against the defendant, as L."l the case of chal!enges for cause. And for sit!1ilar 
reasons we oppose that provision which empowers the court to increase the Gov
ernment's challenges. Agaitl, the jury trial was meant to protect the accused 
against the mighty powers of the Goyernment .. The Government needs no more 
pOwer or advantage than it already has. 

. 
'" 
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We also oppose the new provision that a request for additional challenges be 
made no later than one week before trial. The grounds of a request for. addi
tional challenges may well arise during jury selection itself. The defendant 
should be allowed to I:equest more challenges at "any time during jury selection. 

We ask, then, that you the Congress act now to prevent the cmtailment of 
peremptory challenges which the revised Federal Rule will otherwise bring 
about. The new Rnle, quite simply, would render almost meaningless the word 
"impartial" in the Sixth Amendment phrase "trial by an impartial jury." My 
colleagues and I urge you not to let that happen. 

:,yIr. MA,NN. Our next witness is Prof. Melvin Lewis of the John 
Marsha'!l Law School in Chicago. He has ~ppeared before this sub
committee several times, most recently ill connection with the hrubeas 
corpus rules. 

We appreciate your previous contributions to the committee, }\fl'. 
Lewis. 

Mr. LE\v-:cs. '.rhank you. 
Mr. MANN. Your statement will be made part of the record. 
You 'filLy ,proceed as you wish. 

TESTIMONY OF PROF. MELVIN B., LEWIS, THE JOHN MARSHALL 
LAW SCHOOL, CHIOAGO, ILL. 

Prof. Lmvrs. Thank you. I am very 'gl'a,teful ,£01' the opportunity to 
contl'ibute my views to your present deliberations. 

I 'am very~ very sensitive to the thoughts articulated a little earlier 
by Mr. Hall. I find myself in total agreement with his impatience 
toward those who would predicate a discussion of legal procedure upon 
a background which lacks meaningful time in the pits. I find his reac
tion really rather pallid alongside my own lbeoause of the fact that I 
am required to deal with such persons much more frequently thall I 
would like. . 

I do not ask your attention on the basis of the title "professor.)' I 
do not 'believe that in this fOl'um it implies any claim to considera
tion. It is a title which I believe cerbainly anybody on the rostrum 
and probably anybody in the room with the sole exception of the other
wise talented 'gentleman to my immediate left, could have tomorrow 
morning for the asking. 

I seek your attention more because of the fact that I have indeed 
spent better than 23 years in the pits prior to obtaining my present 
exalted status in the ivory tower; and I think that there may be one 
of your group who could vouch for that fact. 

Mr. HYDE. Yes, I have tried, I dOL.'t know if we have ever tried any 
cases, but ],III'. Lewis is known as a very :fine triallawycl' in. th.e ChitJago 
al'ea. 

Prof. LEWIS. That is very kind of you. 
,Mr. HYDE. ,Ve may have opposed each other, I don't know. If we 

dlel, I'm sure I lost. --
Prof. LEWIS. If that had hUtppened, sir, I should very much regret it. 

(Laughter.] 
. I have said most 'Of what I nave t? say :!n my written presentation 
111 terms of a formal statement on the ISSUes 111volved here. 

But the poin~ that I would make to this committee and make very 
iOl'cefully IS thIS. If you were to seek an environment in. which 'a pro
cedural safeguard provision 1s not susceptihle to abuse, I think you 
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would have to 0"0 to martiall'aw. Short of that, any procedure which 
the mind can co~ceive could be abused. And accordingly, if there were 
to be presented to this body a series of documented 'rubuses with regard 
to any procedural safeguard, I would hope that the reaction of this 
body' would be to take such steps as might be necessary to 'obviate 
those 'abuses. 

But what has been presented to this 'body overall is a laundry list 
of potential abuses with few, ~f 'any, ~ocumented instances in whic!l 
such 'abuses have occurred. TIns body IS asked to forestall the POSSI
bility that such abuses might occur by revising statutes in some cases, 
and rules 'Of procedure in others, which l;tave been operative for decades 
without generating meaningful complaint. 

This body has heard some very Iorcerul d.:.scussion of rules 6 -and 24. 
I am advised that there is yet 'One. additional very forceful 'and ex
ceptionally well reasoned critique of the voir dire limitatioDs whic!l 
will yet be1brought before this body. 

Accordingly, with your indulger I would like to emphasize the 
other questions which have been cOll1111ended to you by the Judicial 
Conference. I would first turn if I might to rule 23, which I)l'ovides 
essentially that in a criminal case, there shall be a right to findings of 
fact only if such findings are requested in advance of the general 

fin4~gquestion becomes immediately, what is evil is sought to be reme
died here ~ What is sought to be accompli~n.ed, what is the purpose be
hind such a proposal ~ 

Fundamentally, a trial lawyer in deciding whether to take a bench 
or a jury trial is faced with the following choice. If he takes a jury 
trial, there will be memorialized for a reviewing court precisely the 
principles of law which were applied in that trial through the form of 
jury instructions. . 

On the other hand, if he takes a bench trial, while the principles of 
law which were applied in reaching the determination will probably 
not be memorialized, nonetheless he will have for the reviewing court 
if it should come to that a statement of the factual findings to which 
the law was applied. 

The proposal before you would obviate that right, and I can only 
ask again, to what purpose ~ There is nothing onerous about the entry 
of findings of fact in a bench trial. N otlling onerous about it at all. 

When the judge enters a general finding he knows precisely or should 
know, what facts he is proceeding. A statement of considerably less 
than 5 minutes made orally from the bench, transcribed by the (\ourt 
reporter, satisfies the requirement of findings of fact. 

There is no suggestion before this body that that procedure ever has 
been abused or indeed that it is susceptible of abuse. 

In the face of that, this body is told that it must present criminal 
defendants with the unconscionable dilemma of either waiving their 
right to such findings or of saying to the judge in advance, "I confess 
to you that I reasonably expect to be found guilty here. Otherwise I 
would have no cause for findings of fact." 

The only purpose of factual findings is to provide the reviewing 
court with a statement of the basis upon which the trial judge acted. 
Under the pr.oposed rule, an accused must either admit that he believes 
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he will need appellate review, or, in the view of the draftsman of the 
proposal before you, he has waived that right. 

I very sincerely believe that there is quite literally nothing to be said 
in support of that concept. Certainly, jf there is any rational basis for 
such a proposal that basis has not been articulated by the proponents 
of this rule. 

The communication given to this body contains a meaningful cita
tion only to the Rivera case. In Rivera, you are told, the request was 
not made until the sentence has been imposed. Technically that is true. 
Rivera was a 2-day trial. On the second day the defendant was found 
guilty and sentenced. The following day he was brought back because 
there had been some irregula,rity incident to his sentencing . 

. A.nd at that time he requested findings of fact. This is hardly what 
any rational person could call an imposition on the court. Particularly 
when we consider, gentlemen, that the civil litigant is entitled to this 
as a matter of right without asking. It's his . .Any civil litigant has the 
absolute right, without any request to findings of :fact on the part of 
the trial judge. 

I can conceive of no rational basis upon which the much more heavily 
imp?-cted criminal defendant should be denied the same right. 

Turning now to 40.1, the procedure for removal. This again is a 
solution in search of a problem. But the most serious aspect of this 
proposal in my judgment is its format and the manner in which it 
comes before this group. 

40.1 would accomplish a collateral repeal of a congressional statute. 
The statute, title 28, United States Code, section 1446 (c), provides 
flatly, that a removal petition may be filed at any time pnor to trial. 
Congress considered that statute in terms of amendment in 1965 and 
the revisers' note in the United States Code .Annotated discussing the 
action taken by the Congress at that time preserving the right to file a 
removal petition at any time before trial, leaves no doubt that the 
congi'essional action was deliberate. 

In the revisers' words, this provision was retained "to protect Fed
eral officers enforcing revenue or criminal laws from being rushed to 
trial in State courts before a petition for removal could be filed." 

This is what the Congress then had in mind. Now, if the Congress 
was mistaken on this, and I don't believe it for a second,but i£ it was~ 
the proper forum :for l'emedial action would seem to me to be the leg
islative process with the kind of input and discussion which this pro
posal today receives. But that has occurred only fortuitously, only 
because there were those among you who were sufficiently vigilant to 
be able to take a delaying action within the incredibly short time be
tween the transmission of these proposals and the time when they 
would otherwise have become effective at the conclusion of a legislative 
session, during!1 presidential election year. . . 

We are now considering the proposal. It could be argded that no 
damage. therefore has been done. But i:f.one were to be .as preoccupied 
as apparently are the sponsors of these proposals with the potential 
ror abuse, then one could not ignore the circumstances of the transmis
sion of this attempted repeal of a statute. 

1 urge to this body that congressional statutory consideration and 
the judkial rulemaking power are not simply two alternative methods 
of achieving legislation. 
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The rulemaking power properly addresses itself to considerations of 
procedure. What we have here is effectively a statute of limitations 
and one whose restrictions may fairly merit the term "lUlreasonable." 

On the substance of this proposed rule, let me say first that there are 
many districts in which a trip to Federal court involves a day's hard 
ride. In the Ohicago area, I ha.ve tended to become spoiled and accus
tomed to the notion that the Federal court !is 5 minutes away. But it's 
been very forcefully impressed upon me in other contexts that that 
simply is not true in a great many portions of the country. 

And if in fact those few petitioners, and I emphasize "few," who 
believe that they have a bona fide cause for removal, are to be sub
jected to a 10-day limitation during which under the terms of this 
proposal they could further be impacted within the State court with 
demands for discovery, with deadlines for the filing of motions, in
deed, with the actual commencement of trial, what we could have here 
would be quite literally a means of subversion of the very remedy 
itself. 

I would also point out to this body that the very vast bulk of re
moval petitions are filed on behalf of Federal officers. 

There has been cited within the transmission to this committee a law 
review article which is entitled, if memory serves, "Abuse of Proce
dure of Removal in State Oriminal Prosecutions." 

That is rather a grim title. It implies !), fairly pandemic misuse of 
a remedy. Knowin?\ that no such assertion would be factually support
able, I took the trouole to look up that article. 

And I suppose the one item of usefulness that I could now have as 
an academician, would be to serve as a reviewer of that piece of writ
ing. I wou.ld point out to this body that although the law review arti
cle in question is entitled "Abuses of Procedure in Removal of State 
Oriminal Prosecutions," the only instance of abuse which is cited 
within that article relates to a civil case, and civil removal would in 
no way be impacted by the proposal before this body. 

More than that, the claim of abuse in that case, while tenable, cer
tainly is not nearly so grave as the writer would suggest. 

A note of that kind is generally entnlsted to an lUldergraduate 
somewhere around his third semester in law school. And in reviewing 
the article in question, I must say that an editorial board alert to its 
responsibilities probably would have excluded it, if for no other rea
son on the basis of fairly broad and undocumented assertions. 

But this again merely serves to call into question the basic lack of 
worth of the title "professor" in this context, and lest it become a term 
of opprobrium I will not pursue that thought further. 

I will simply say that here again we have a recommended proce
dure-in fact, almost a mandated procedure, but for the incredibly 
swift action taken by the Oongress in the matter-whose effect would 
have been to place the criminallitjgant at a very, very substantial dis
advantage similarly impacted. 

And what are we tallcing about here ~ 
In the very article upon which the transmitter of the rules relies

it's a 1971 article-I was very surprised to find how many infrequent 
petitions were. For the years 1968 through 1971, there was substan
tially less than one annual criminal removal petition, substantially less 
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than one, per Federal district: Not per county; per Federal district. 
Substantially less than one. And I have no hesitancy :in urging to this 
body that the vast bulk of those were filed by the Government on 
behalf of Federal officers because the reach of tiris statute is so very, 
very li.mited as it applies, to the private citizen. 

I therefore ask again, what is it wlrich is sought to be accomplished 
by this change? Is it possible there could someday be an abuse which 
a more restrictive rule would forestall? Yes; this is true. Tlris is true 
with regard to absolutely any statute on the books. And I really cannot 
believe that the Congress will suffer itself to be persuaded that the 
potential for abuse should be grolmds for modification of a proceclure 
which has e,xisted for years without any documented instance of abuse. 

As to rule 41, the search warrant by telephone, I will simply take 
refuge in my academic status and from the ivory tower from which 
I am required to view such matters I will accept quite uncritically the 
proposition that what was intended here was not a further denigration 
of fourth amendment values, but rather a means of assuring that 
search warrants would indeed become more popular within the law 
enforcement fraternity. 

In that regard, however, I am fearful that I must report to this body 
that the commendable objective of the formulators of the proposal to 
encourage the use of search warrants may unintentionally be subverted 
by the language that they have elected to apply. ' 

To state that a telephonic application can be made and I think I 
have the language of the rule down, when circumstances make it 
reasonable to do so in the absence of a written affidavit, to state that is 
to generate the strong possibility that reasons may be found which 
have little if any relationship to any exigency in the normal sense of 
that term. 

And the problem can, I suggf""',) be avoided by a relatively simple 
change in the phrasing of that rule. 

The first clause need only read "When by reaRon of circumstances 
which could not reasonably have been antiCIpated, it is inlpractical to 
require a wdtten affidavit * * *." Phrased that way, I believe that the 
rule would indeed be likely to become a vehicle for encouraging the 
use of the warrant and a restoration of certain fourth amendment 
values which have suffered quite fearfully over the past few years . 

I cannot resist offering my views concerning certain colloquy which. 
has occurred in my presence here today with respect to that provision. 

A suxveilling agent who decides that he wants to get a warrant 
for a footlocker, a steamer trunk, a building,anything one might 
imagine, really is not in, the position of having to 1eave llis surveil
lance in order to go off and apply for the warrant personally. All he 
need do is to make a telephone call from his office, and a fellow agent 
will go before the magistrate with a routine affidavit citing the propo
sition thn;t upon reliable :information received, the grounds for the 
search eXIst. 

It is not necessary and has not beell necessary for very, very many 
years, that the agent with firsthand knowledge of the grounds for 
s~arch come forward as the affiant in support of the affidavit. Once 
the search warra,nt has in fact been issued, that fact can siniply be 
relayed telephomca11y to the agent who had requested it. For that 
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reason, viewed as a serious prob~em, ~ am ~ear:ful that th.e necessity 
for a telephonic. search warr!l;nt ~s a. httle bIt difficult to dIscern. But 
viewed as a vehIcle for the villdIcatlOn of fourth amendment values, 
I concede yes it can have a meaningful quantum of usefuhless pro
vided only that it becomes very clear that this is not merely an alterna
tive to normal search warrant procedure, to be resorted to at the COll-

venience of the agent. . 
Now, I am sure you h~ve heard a great de~l a~out rule 6. A.1~d ill 

its application to o'rand Jury procedure my VIew IS somewhat d1ffer
ent I fear from that of other persons who have spoken on this sub
jec1~ at lea~t this morning. I think that. the proposed change to rule 6 
has the cart very, very much in the wrong position as against the 
horse, because the grand jury is not ~here to assi~t the U.S. att?rney. 
It is the other way around. The U.l:::J. attorney IS there to assIst the 
grand jury. '. . 

As the proposal would ha~re It,· dIsclosures may be made to such 
other government personnel as are necessary to assist the attorneys 
for the government in the performance of their duties. 

\iVhen we say that, we are opening up a very, very large can of 
worms indeed 'because the duties of the U.S. attorney extend far 
beyond anything with which the grand jury legitimately may be 
concerned. The duties of the U.S. attorney extend to a broad spectrum 
of civil matters, matters as to which the grand jury has no proper 
concern. 

We have seen quite a great deal of case law over the last couple of 
years extolling the grand jury and offering justifications for the im
mense powers which it possesses. This package of rules is hardly the 
appropriate vehicle with which to address oneself to that concept. But 
the apologia for those powers is the proposition that the grand jury 
is a citizens' inquiry, not a supine instrumentality of the prosecutor. 

This is the premise upon which we are proceeding. 
Now, one must ask oneself what is the necessity for rule 6 ~ Never 

in the history of this country has it been suggested, for example, that· 
a prosecutor may J,lot give dictation to his secretary relative to matters 
occurring before the grand jury. A.1ld Dionisio 1. 'and .other Icases !Illake it 
-very clear that the prosecutor is free to draw upon expertise from other 
agencies. . 

Again, a solution in search of a problem. But if this provision is to 
be adopted I suggest at page 11 of my written presentation linguistic 
modifications which would be appropriate and minimally necessary to 
assure that this rule is not converted into a method for broadcast dis
semination of gTand jury information across the entire spectrum of 
Federal agencies, and as well to assure that the grant jury itself does 
not become an instrnmentality for such abuses. 

Essentially, I sug'gest that after the words "attorneys for the gov
ernment in the performance of their duties," we insert the words, "on 
behalf of the grand jury." "D.J.lties on behalf of the grand ji.lry." 

A.1ld I urge that you further provide that the matter thus divulged 
shall not otherwise be disclosed. 

I shall not, as I say, take this committee's time with my comments 
on rule 24. I endorse the views of those who find the proposa,lnoxious. 

i Vniteu State8 v. Dionisio, 410 U.S. 1 (1973). 
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But I will say only one thing in that general context. It has been 
commended to this body that restriction on the number of peremptory 
challenges will solve a mennin O'ful time problem. I am in full accord 
with those who have told you that normal reasonable time for the se
lection of a Federal jury is an hour and a half, and it follows that to 
reduce the number of peremptory challenges by five would be most 
unlikely to speed t trial up by anything more than, oh, perhaps at the 
very outside, 20 minutes. 

vVe must balance that against the disadvantage of a procedlU'e which 
would actually call the factfinding result into serious question. If tills 
body or any other body which may be involved in the formulatio:n:oI 
rules is indeed concerned with the time that a Federal trial, I conuuenU 
to the attention of any such person 18 United States Code, section 3500., 
which requires an adjournment of anywhere from 10 minutes to an 
hour following each prosecution witness while for the first time the 
prior statements of that witness are disclosed to defense counsel. 

Defense counsel must then take the time to read it over and pmepar:e 
for his cross-examination. . 

Section 3500 requires exactly that and if-and if in fact Ulere Is'a 
concern with the length of time that a trial takes, I suggest that a very, 
very great deal more could be accomplished in that than ever could he 
imagined by reducing the number of peremptory challenges. 

I am very grateful for the chance to have been heard. 
Mr. MANN. Thank you very much. 
Mr. Hall. 
Mr. HALL. ~~ 0 questions, thank you very much. 
Mr. :MANN. Mr. Hyde. 
:M:r. H1:-nE . .No, I think it was a very comprehensive prese~ltatiOll. 

Thank you, Mr. Lewis. . . 
Mr. ~!A.NN. :Mr. Gudger. 
Mr. GUDGER. Dr. Lewis, I would like to ask if in connection wit'h 

Jencks A.ct,l is it possible that should not be at the conclusion of the 
States examination of the applicable witness, but perhaps at some pre:' 
trial time ~ 

Prof. LEWIS. Yes, sir, beyond any question. . 
Mr. GUDGER. I 'had some feelings about that myself. Thank you very 

much. 
nfl'. MANN. Mr. Evans~ 
Mr. EVANS. Sir, we had as a previous witness, Judge Becker, ",,110 

Iliade a distinction in cases in the revelation of grand jury findings t<;l 
an agency, criminal gTand jury findings to an agency on the baSIS of 
good' faith if he IOlmd that good faith e:x;isted, that the grand JU~"Y 
was pot impaneled for the purpose of finding out something 101' that 
agency but for a. legitimate. question of a criminal matter; t11en 'he 
allowed the .grancl jury findings t() be used for that agency in :Civil 
proceedings. . ' . 

Do you in your opinion see any justification for the reve1a.:tion~of 
grand jlU'y.proceedillgs tobe given to private civil agencies? .' 
. Prof. LEWIS. No, sir, I do not. Federal civil agencies have precisely 
the same discovery vehicles available to them as does any other Uti-

1'18 U.s.C. § 3500. 
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,gant, and beyond that, sir, substantially greater resources with which to 
pursue those recommendations. 

I further believe that an inquiry as to whether a grand jury has 
ac1c1r('ssed itself to a given subject matter in good faith is almost cer
tainly doomed. 

I Calmot imagine that as a practical proposition there could be such 
'an inquiry in meaningful terms. I can conceive of situations in which 
it might become patent that good faith was lacking. But I cannot 
imagine a situation in which one could say with any confidence that 
good faith had in fact been the motivation behind the convening of the 
grand jury in that conte}.."i. 

I further woulclnote, sir, as you yourself have intimated, that there 
is a very, very serious problem here uncleI' section 6002, the immunity 
statute. Under the Oapetto case out of the seventh circuit, it is possible 
now uncleI' 6002 for any, in any civil action to which the Government 
is a party-any civil action, doesn't have to be criminal at all-for the 
U.S. Attorney to file a simple petition which the court has no discre
tion to refuse. This is an aspect by the way of immunity procedures 
which is not frequently fully apprehended, but it's generally held that 
the court's function here is ministerial. The Government wants the in
formation. That is alpha and omega. 

Very well. If a witness from whom the Government wants informa
tion in a civil proceeding claims his fifth amendment privilege-( or 
the remnant of it, frankly) -if he claims that the Government counsel 
need only submit his ritualized moti(m to the judge, who must grant it 
ancl that witness then must speak or go to jail. 

Now, having that weapon available in civil cases certainly to my 
mind completely obviates the necessity for further employment of the 
'grand jury in that regard. 

I don't 'lmow really what was intended by the very broad immunity 
provision which was enacted as 6002. But I rather imagine that this 
boely would be surprised to find as I was surprised to find that it is 
available in (.\vil cases and that in fact if the Governnlent sues an indi
vidual litigant for any purpose at all, any civil matter, ancl has no evi
dence to support it except what it may obtain from the defendant to 
that action himself, the clefendant can be forced to testify over his 
fifth amendment claim under penalty of contempt and whatever he 
says under those circumstances can be used as the basis for obtaining a 
civil remedy against him. 

This is sliocking. But I assure you that it is the present law. As I say, 
under those circumstances I don't really believe that a Federal agency 
particularly needs grand jury procedures for any purpose other than 
criminal matters. 

However, if the grand jury is employed, it then becomes possible to 
obtain disc~very to which the adversary is not privy. In civil proce
dure, the adversary is advised of any information obtained through 
formal discovery quite routinely us a matter of course. If the granc1 
jury is used, the litigant opposing the Government would not lmow 
what information llad been elicited unless and until that information 
actually was useel in the civil proceedings in court. 

I hope that answers your question, sir. 
Mr. EVANS. Oh, it does very explicitly. Let me ask you one other 

thing and it may not be exactly on point, but have we not by statute 
amended the Constitution ~ 

'or-
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Mr. LEWIS. Sir, the Constitution is a bunch of words. And I say that 
very reluctantly. I say it as a man who on several occasions has raised" 
his right hand and sworn to preserve, protect, and defend the Consti
tution against all enemies, foreign and domestic, and then has gone 
forth with a total lack of moderation to attempt to do exactly that. 

But as it now clear to me, the Constitution is words. And it means 
what its interpreters tell us that it means. When a court decision comes 
down the words on the Constitution don't change. But its thrust, its 
impact can be immensely modified. 

Sir, I would like to believe that those who were responsible for tIle 
promulgation of the Constitution in its original form probably would 
not recognize, certainly would be offended by many of the things that 
are done under that document today. 

Mr. EVANS. No further questions. 
Prof. LEWIS. You asked me. 
Mr. MANN. I understand your suggested language changes to 41 (c). 

As you were describing about how, under the current practice, an 
officer can call in to an associate officer, who can then go before a 
magistrate and get a warrant, it suggested to me the possibility that 
the proposed rule could be changed so as to permit the associate officer 
to telephone the officer on the scene and tell him of the existence of the 
warrant and his authority to sign it. That is half the procedure pro-
posed here. " 

Prof. LEWIS. Yes, sir. 
Mr. MANN. How does that strike you ~ First, the associate has per

sonally gone to the magistrate and made a statement. Then, because of 
distance or time involved, it's appropriate to expedite the delivery 
and service of the warrant. \Vhy not expedite by telephone ~ 

Prof. LEWIS. Well, Mr. Ohairman, once the warrant has in fact been 
issued, the search may lawfully proceed in the absence of this warrant. 
Just indeed as can all arrest. Of course, the person impacted by the 
search is entitled to a copy of the 'warrant. But other than the receipt 
of anything seized he is not entitled to that 'On the spot. The copy of 
the warrant can be and often is given to him at a later time. I don't 
really believe that there would be any serious change accomplished by 
a provision that if a warrant has been issued, telephonic advice of the 
issuance of that warrant is cause for search. I think it is now. 

Mr. J\lIANN. I interpret your oral testimony to indicate that you don't 
think much of 41 ( c) as proposed. 

Prof. LEWIS. I don't think much of its necessity, sir. But Dbelieye 
again it could fulfill a very important i-unction as a res~;~tement by 
the Congress of the importance which it attaches to fourth amend
ment values. I would very much welcome that. But in terms I'If the 
necessity for 41 ( c) as a means of expediting the solutions to the prob~ 
lems of iaw enforcement, no, sir, I really don't see it. 

Mr. SlI:IIETANKA. Professor Lewis, with regard to the suggested 
language on page 11 of your statement relating to l'ule 6 ( e), it has 
been suggested in previous days of hearings that language specifically 
could be included in the rule. placing the judge as sort of an arbiter 
of what is necessary for the U.S. attorney in the performance of his 
functions. Your language states no such thing. It states merely the. 
duties would have to be performed on behalf of the grand jury. Would 
you have any objection to including the determination by the court 
possibly '01'-- . 
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Prof. LEWIS. No, sir, no objection to that whatever, as long as the 
standard by which the judge IS to be guided is articulated within the 
:uule. The standard which I propose, is that such disclosures must be 
:in furtherance of duties performed on behalf of the grand jury, would 
I think be the single most important step to be taken in the preclusion 
of improper exploitation of the proposal that is before you, sir . 

.1fr. SlVIIETANKA. \iV auld you see any problem, for example1 as to 
separa:tion of powers or any other problem in requiring the U.S. attor
ne:yto perhaps apply to the judge ~ 

P.t.of: LEWIS. No, sir, I don't see a problem there. In terms of separa
tion' of' power I really don't.. I believe that in fact perhaps a graver 
pro15lem of separntion of powers is generated where the United States 
attorney, as is now effectively the case, operates the grand jury, which 
is nmdamentally a judicial body pretty much outside the regulatory 
Dower of the court. I think that that is a much more serious separation 
of powers problem than would be the investing of the judge with struc
tiu'ed discretion relative to such disclosures. 

But I emphasize again structured. And I think that it is imperative 
if a rule of this kind is to be enacted, that it be made clear that any dis
closures which are made must be in furtherance of the grand jury's 
work and must be used for that purpose only. 

1\£1'. SlVlillTANXA. Thank you. 
Prof. LEWIS. Thank you. 
1\£r.1\fA.NN. Thank you so much, Professor Lewis. 
Prof. LEWIS. 1\£y very grea,t honor, sir. 

S'rATE:l.IE:\,T OF PROFESSOR MELVIN B. LEWIS, THE JOHN MARSHALL LAW SCHOOL 

Mr. chairman and members of the committee: The pending Amendments to 
the Federal Rules of Criminal Procedure have been a matter of substantial 
concern to me for an extencled period. Although I do not speak for either body, 
I am a member of the American Bar Association Criminal Justice Section's 
Committee on Rules of Criminal Procedure and Evidence, and I am also active 
in the Legislative Committee of the National Association of Criminal Defense 
Lawyers. I -appear today in my private capacity, because I !lm concerned that 
the dramatic qualities of !;he proposed Amendments to Rules 6 (Disclosure of 
Grand Jury Information) and 24 (Reduction of Peremptory Challenges) may 
(lefiect the Committee's attention from serious problems presented by the other 
proposals for amendment. Although I have some views concerning Rules 6 and 
24 which I will present if time permits, I believe that I can best contribute to 
this Committee's deliberations by focusing upon those prl'posals which have to 
this time received the smallest degree of attention. 

AlIIENDMENT 1'0 RULE 23: THE THIE OF THE REQUEST FOR FINDINGS 

In respect to the substance of this Rule, I am in total accord with the presen
tations of both the American Bar Association and the National Association of 
Criminal Defense Lawyers. I Ibelieve, however, that the proposal .is affected 
with qualities even more undesirable than those groups have suggested in their 
opposition. The Amendment is quite literally a solution in search of a problem. 

As the Advisory Committee concedes, "findings of fact are essential to proper 
appellate review on a conviction resulting from a non-jury trial". A better word 
might be "indispensable". Any judgment is the prodnct of a two-step operation: 
The facts are first determined; the appropriate principles of law are then 
applied to those facts. Normally, a jury is not requested to make express findings 
of"fnct. but the legal principles to be applied are eA--pressly and precisely articu
lnted through the settling and giving of jury instructions. In a non-jury trial, 
the" legal principles appliec1 by the court need not be expressed, but the under
lying: facts must be stated with precision. To insulate from scrutiny both the 
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factual findings and the legal principles, is to immunize the judgment against 
effective review except in the caSe of total evidentiary failure. , 

Federal Rule of Civil Procedure 52(a) renders findings of fact mandatory in 
non-jury cases, without the neC'essity of any eJ..-press request. Not one instance 
of abuse of that provision on the part of any litigant bas been cited by the 
A(lvisory Committee. Nor does the Committee cite any instance of abuse ,of this 
Rule by a criminal litigant. The ,Advisory Committee's comments give the im
pression that U.S. v. R'ivera, 444 F. 2d 136 (2 Cir. 1971) is such a case, stating 
that in R:ivBn/, "the .request was not made until the sentence had, been imposed". 
Tho t is a most mi!;ieading assertion. Rivera involved It two·day trial, with a 
:finding of guHty and sentence imposed on the second day, Rivera's 'request for 
findings of fact was made on the next day-hardly an arguable imposition on the 
court. The reviewing court did not )~esolve the issue in terms of timeliness, but 
held that a request for findings is satisfied by a generalized statement if nothing 
more is requested. Such a request must, in the view of the Rivera court, be 
"focused on specific issues". 444 F. 2d at 138. Whatever Rivera may have estab
lished, it hardly justifies a suggestion that timeliness of a request for findings 
is ,a problem in criminal cases. 

The internal citatiolls from Rivel'a quoted by the Committee, are even less 
apposite to the problem. Benahwia7c v. U.S., 297 F.,2d 330 (9 Cir. 1961) held 
nothing more than that a defendant is entitled to findings of fact only at the con
clusion of the case, and not at the close of the government's case. In U.S. v. 
liIorriS, 263 F. 2d 594 (7 Clr. 1959) the request was made immediately upon 
entry of the general findlng. No question whatever of timeliness was presented 
in llIon'is and the reviewing court found it "SUbstantial error" to have refused 
'his J:equest. 

The requirement of findings is not onerous. It was recently held, in a motion 
context tlllder evidence Rule 609, that the requirement is fulfllle(l where the 
l'ecorel shows that the trial judge analyzed the issue tmd based his conclusion 
on proper factors. U.S. V. Oohell" 544 F. 2d 781 (5 Cir. 1977). 

The arbitrary actions which become possible where findings of fact are denied, 
are patent from U,S. V. D101/Cl', 539 F. 2d 294 (2 Cir. 1976). In Dwyer the tdal 
'Court entered an order whose presumptive impropriety was obvious, and ;flatly 
refused to recite the findings upon which that order was based. The revieWing 
court reversed, expressing substantial dissatisfaction with the trial court's 
adamant refusal to enter the requested findings, nnd pointing out that the 
-existence of discretion does ]lot imply immunity from accountability. A reading 
of Dwyer serves admirably to focus and illuminate the necessity for findings of 
fact, and the abuses of judicial discretion which become possible where such 
findings are lillnecessary. 

For no discernible reason, this body is asked to impose an arbitrary limitation 
of that right upon the most imperiled class of litigant in the federal system. 
Criminal defendants vi'ould have the right to findings of fact only at the expense 
of a pl'e-tI:ial concession that they expect to be found guilty i for findings of fact 
'Can serve no purpose other than to assist a reviewing court on appeal from a 
judgment of guilty. 

If there is any reason to limit the availability of such findings-and there is 
not-such limitation should obviously be imposed upon civil as well as criminal 
litigants. Any competent judge can state his findings orally in a criminal case 
within five minutes. To place an unconscionabie price on the exercise of that 
right woul(1 be to deprive the bench h'ial of its only advantage. The inevitable 
result will be a diminution in the number of criminallitig'flllts who are willing 
to accept bench trials, and a l'esulting sacrifice of both fundamental fp,irness and 
'Of economy. 

A;MENDMEN~ TO BULE 49.1: REMOVAL FROM STATE cOtmT 

Again, the Committee is presented with a remedy which finds no corresp'ond
ing ailment. An even graver problem, however, is presented by an aspect of'this 
proposal which has not, so far as I am aW!lre, been argued to the Congress. 

Proposed Rule 40.1 ilies (lirectly in the face of a statute. Title 28, U.S. Code, 
§ 1446 (c) provides that a 1l'~m<,lval petition may be fileel at any time prior to 
trial. The J"udicial Conference finds within that statute a potention :for misap
lllication. Clearly, the legislative process is the appropriate vehicle :for the 
rectification 'of any statutory problems. I am immensely troubled-as I believe 
,llny thoughtful person must be-by resort to' the rule-malting power as'a method 
()f direct repeal of a statute. The two procec1ures are simply not ~ltel'l1atlve 
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methods of establishing law. The rule-maldng power is designed for the regullt
tion of judicial procedure. Here, it has been used to construct an artificial and 
Unrealistic statute of limitations in the face of a clearly contrary Congressional 
enactment. 

The Congress Qast amended this statute in 1965. The revisor's note 'Published 
in U.S. Code Annotated makes it 'Clear that the Congressional decision to retain 
the provision 'permitting a removal 'Petition "at any time Ibefore tria~" was quite 
deliberate. In the revisor's words, 

"This provision was retained to :protect Federal o:ffice>:s enforcing revenue or 
criminal laws from being ;:ushed to trialJ. in State c;:;urts before IJetition for 
removal·coulc1 be filed." 

The proposal of the Judicial Conference would exacerbate this problem by 
pe'rmitting the state court to proceed up to the pOint of final conviction. In 
tandem with the ,proposed ten-day limitation, this would 'Produce precisely the 
same possibility which the ·Congress sought to forestaH. We helieve that such a 
use of the rule-malting power would fairly merit characterization as constitution
ally inexcusable, even if t.he Judicial Conference were 'Prepared to cite meaning
ful instances of abuse of the statute. In the absence of rulY showing that a 
problem exists, and talcing 1nto consideration the timing of the rule proposal 
and its transmission to Congress, the impl~cations ·are extremely disquieting. 

The Committee relies principally upon a 1971 law review article entitled 
"Abuse of Procedure in Removal of State Criminal Prosecutions". The title is 
indeed a grim one; but the only instance of proposed abuse cited within the 
article relates to a civil rather than to a criminal case. As an academician, I 
can assure you of two propositions: ]'irst, the so-called "Note" represents the 
lowest undergraduate contributory level of any law review. Second, any editorial 
board alert to its resp'onsibilities would be likely to ha,e rejected the article in 
question for its transparent bias and failure to elocument its assertions. 

As that author concedes, during the years 1968 through 1970 au average of less 
than one annual criminal removal petition was filed in each federal district. It 
seems very probable that the bulk of these were filed by feeleral officials, Title 28, 
U.S. Coele, § 1443 (2). It seems quite unrealistic to imagine, in the absence of 
any cited instance of abuse, that the problem is so acute as to justify the dra
conian action which the Judicial Conference has recommended. 

Abuse is most unlikely. As the Judicial Conference notes, grounds for removal 
.are now very limited. A district court is authorized to remand the case SUlll
marily if proper grounds for removal do not appear. 28 U.S.C. § 1447. The right 
of appeal is limited (28 U.S.C. § 1447 (d» 'and any stay of the remand order 
is a lllatter of discretion rather than of right. State of MarylancZ v. Bro~()n, 311 
F. Supp. 1164 (D Md. 1970), aff'd 426 F. 2d 809; POQ1'e v. Ohio, 243 F. SuPP. 777 
CD Ohio 1965). The infrequency of removal petitions stems frOm an awareness 
that such a petition is probably doomed by current legal doctrine except when 
filed on behalf of .a federal officer; and an unsuccessful attempt to remove the 
case will almost certainly provol;:e meaningful retaliation in the state court. 
There is no reason to hamstring those few litigants who have a bona fide belief 
that their petitions are just. 

"Hamstring" is precisely the IWGrd. In many districts,a substantial amount 
of travel is required to reach the federal court. If the state court is to be free 
to preoccupy the litigant with motions, discovery and trial during the pendency 
of such a petition, the right to present such a petition can be completely 
subve.rtcd. 

AMEND:!.1ENT TO ItULE 41: SEARCH WARRANT BY TELEPHONE 

The Judicial Conference states that this proposal is designed to encourage the 
interposition of the judgment of the detached magistrate in cases which might 
otherwise lead to an unwarrantecl search. 

For present purposes, I accept that view.and proceed on the assnmption that 
this Committee has been truthfully advised that no further denigration of 
Fourth Amendment values is intended by the proposal. 

On that assumption, tlIe Judicial Conference certjinly did not intend to permit 
the telephone procedure to be used as a mere alterllatiYe to the written applica
tion. Telephonic search warrant procedure is indeed, as the Committee suggests, 
more reliable than the unsupervised judgment of the policeman; but it is obvi
ously less reliable than formal written application. Indeed, the magistrate may 
not even know his. caller. Similarly, recording instruments have frequently been 

.~ .. 
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know·n to'produce incomprehensible tapes, and-sometimes to fail altogether. Artd 
it is to be doubted that many magistrates !)osFjesl'l:the secretarial skills impli.cit 
in the Judicial Conference's hopeful example of altel'llative procedures. 

I am feal'ful, however, that the language employed by the Judicial Conference 
may subvert the praiseworthy objective which it bas articulated. To st!1.v" that 
telephonic application can be made "when the circumstances maIm it reasonable 
to do so in the absence of a written affidavit", is to generate the strong probability 
that "l'easons" may be found which are totally unrelated to any unanticipated 
~~~; 

This problem can be avoided by a simple change in the first sentence of pro
posed Rule 41(c) (2). The first clause need only read, "WIlen, by reason of Clr
C11mstances which could not reasonably have been anticipated, it is impractical to 
require a written affidavl.'c .. !' That change will make it clear that the proce
dure is intended to support, rather than to denigrate the constitutional reqUire
ment for a wa1'l'ant as a !.iondition of a search. I would further urge that the lan
guage of the second sentence providing that the testimony "shall be recorded and 
transcribed", should be /!hanged to read, "shall, if pOSSible, be recorded electron
ically and transcribed j otherwise, the statement shall be recorded verbatim by 
the magistrate: .All transcriptions; recordings, and written statements shall be 
certified with the magistrate and filed with the court". The tape I'ecording itself 
would serve a very real purpose in such circumstances, and should be presei'ved 
for such future proceedings as might be appropriate. 

AMENDMEN.T'rO RULE 6: G1V..ND JURY PROCEDURE 

In its consideration of grand jury procedUre, unlike its other proposals, the. 
J'udicial Conferenc(~ addressli itself to an instrumentality possessing the demon
strated capacity for serious abuse. However, the proposal would tend to exacer
bate rather tIl'an to restrain the abuses. 

Many extravagant presumptions have been indulged in favor of grand jury de
mands upon citizens. The proprietYQf thos6procedures generally are currently 
under debate ill connection with other proposed legislation jand these Rules are 
not tin approprIate veliicle for an extensive discussion of that issue. 

However, the present proposal is the product of a serious misconception. The 
tole-:ance extended to present grand jury procedures are bottomed on the premise 
that its actions are those of a citizens' group, not those of a prosecutor. In short, 
it is the function of the pro::;ecutor to aid the grand jury, ,rather than the (:On
versO as implied by the proposed Amendment to Rule 6, The duties of the prose
cutor extend far beyond anythlng with which a. grand jury properly may be con
cerned j and service to the graud jury is only one of the prosecutor's duties. 
Accordingly, authQrization fo~ ,disclosure of grand jury .materials to "SUCh other 
government personnel as are necessary to assist the attorneys for the govern
ment in the performance of their duties" would open up grand jury material to 
a broad spectrum of personnel indeed, from the IRS to the QEO. 

Nobody has ever suggested that a government attorney may not give dictation 
to his secretary with respect to matter-s occurring before the grand jury. Both 
the thrust and the reach of the proposed rule immensely broaden the availability 
of the grand jury as a subservient arm of inn.umerable government agencies who 
are properly concerned only with civil proceedings. Heretofore, -that. type of mis
use of the grand jury has been impeded by the holdings, in such {!ases as I'/II 1'6 
Ho1ovao7a,;a, 317 F. 2d 834 (7tll Cir. 1963) ; In re Apl'H 1956 Ter'll. GrC14ut JU'l"1/, 
239 F. 2d 263 (7th Oil'. 1965) ; and In 1'e Kad'ish, 377 F. SuPP. 951 (N.D. 1lI. 
1974). The present Rule hes largely kept grand juries dOinl; business withill 
their proper area of concern: Determining whether probable cause for criminal 
prosecution exists rather than doing the bidding of the prosecutors' offices in 
unrelated matters. Without some additional limitation, therefore, up'onihe pur
pose for which disclQsure may be made to perso:p.s othel" thalli attorneys forth.e 
government aiid the purpose for which those perl!l«ns may litilize :information so 
gleaned, I strongly oppose tM approval of the .. tmendment to Rule 6. . . 

For its articulated purpose,the proposed .Al)1etldment to Rule 6 is completely 
unnecessary. However, if some: .. action be deemed 'required 'to satisfy the articu
lated objectives of the Judicial. ·Oonference, we suggest that ·this:can ,be done 
readily without creating codified encouragement for broadcast dissemination of 
grand jury materials. It is necessary only to add a simple phrase to 'the pro
·posed new second sentence ·'of Rule B(e). That sentence would then xead as fol~ 
lows (this miter's proposed modification is emphasized) : 
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For purpoSes 'Of thi:s subdivision, "attorneys for the government" includes 
those tlnum.:!orated in rule 54(c) ; it also includes snch other government per
sonnel as are necessary to assist the ilttorneys for the government in the per
formance of their duties on behaZf fY/ the grana j1tr1f; b1tt no 8uc7t person shal"C 
othertl.;ise disclose or U8e any such information. 

AMENDMENT TO :RULE 24: llEDUCTION IN PEREMPTORY OHALLENGES 

I am in total accord with the positions adopted by the Amb:ican Bar Associ
ation and the National Association of Criminal Defense Lawyers. To their cogent 
and reasoned arguments, I would add. only one thought. 

Where veniremen profess an ability to be fair nothwithstanding their adverse 
preconceptions, a defendant, unlike a judge, cannot go behind those assertions. 
If he does not beliel'e that the jurors will be fair, he is not entitled to waive a 
jury and to be tried by the judge alone. U.S. v. Morlang, 531 F.2d 183,187 (4 Cir. 
1975). ':Che peremptory challenge is ·his only remedy. ':Chat remedy should not 
be impaired in the absence of a much more compelling showing than has been 
suggested in support of the present proposal. 

Mr. MANN. Our final witness is'Robert Bailey, chairman of the 
Legislative Oommittee of the National Association of Oriminal De
fense Lawyers .. 

Mr. BAILEY. Good afternoon. 
Mr. MANN. Mr. Bailey has appeared before us before and we are 

pleased to have him before us again. 
Your written statement will, without objection, be made a part of 

the record. 
You may proceed as you choose. 

TESTIMONY OF ROBERT S. BAILEY, OHAIR MAN, LEGISLA'l'lVE OOM
MITTEE, NATIONAL ASSOOIATION OF CRIMINAL DEFENSE 
LAWYERS 

~Ir. BAILEY. Referring to the discussion here tIllS 1nOrnhl'g 'avout the 
voice, so to speak, from the pits, I think that probably the National 
Association of Criminal Defense Lawyers is entitled to that distinc
tion; if no other, perha:ps as much as anyone. 

I hope our 'written submission ancl what we 'have to say will 'be con
si.dered lby the subcomrdttee 'Us-liteml1y-the voice ,from the ,pits. It 
is 'our membership who 'are the fellows who are in the courtrooms every 
day in every part of this country. We are the people who are going to. 
~aye to live with the cutting edge of any 'Of these proposed changes. 
III the rules. 

Now, the most important Tule change proposed, the most inlportant 
issue 'before this subcommittee, by far,. in our opinion, is the proposecl 
amendment to rule 24, which would decl"ease the number 'Of peremp
tory challenges availabJe and which, further, would have the ,effect. 
not 'only o~ decreasing def~nse perempto~iesbut of equalizing defense 
peremptol'leB and prosecution peremptorles. 

Now, tills has, thin is terribly important. This has a real cutting edge 
when one considers the trial strategy of utilizing your peremptorles. 
in order, lest we forget, in o"der to get it fair, impartial jury to con
sider one's client's case. That is an we want. 

Now, by using your peremptories and going throug11 all the voir diret 
one does not ever get to say who is going to sit on the jury. What OIl':; 

reallyget.s is a veto. In other wor:ds, we can say who is not going to. 
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sit on the jury. If you start out with, as we have now, 10 challenges, 
you can't challenge a whole 12. You have only 10' challenges. 

Now this concept becomes terribly important when we get down to 
the last few jurors. And you must consider utilization of your pe
r~~pto~ies in conjunction with how many h~'s ~ot left and who .is 
fllttmg m the back of the room. What equalizatIOn of peremptones 
between the prosecutor and defense lawyer does is permit the prosecu
tor to pick the jury. 

There will be on every panel of 1'4,beli6ve me, some people I have to 
get rid of-some people whom, if I did not get rid of, I should pl'ob
ably take my law license and turn it in . 

.A.nybody's who's ever defended a criminal case in any court in the 
world knows that. But that is not true 0:[ the prosecutor, that was not 
true of me in the days when;r WI'o;> a pr9s.ecutor. 

·What you do when you eqmtlize is effectively unequalize. What you 
db when you equrulize the number ·of peremptor.ies is give the prosecu
tor a totally unwarranted tactical aclvantage in the selection of a jury. 

In our experience anytime you give a prosecutor a totally unwar
ranted tactical advanta~~ in a criminal courtroom, he assuredly is 
going to use it. What this means in the selection of a fair and im
partml jury is just overlooked in a proposal that stems from-I don't 
know what is stems from. Oertainly there is no demonstrable need for 
the sort of thing. 

We have heard witness after witness this morning testify that the 
average time spent in jury selection is about 1% to 2 hours. That cer
tainly is true. That is certainly in accordance with the experience of 
our membership. It never takes longer than one courtroom session, 
morning or afternoon. You know a morning courtroom session is 
always supposed to start at 10 o'clock, bll,t there is a motion call and 
you almost never get Underway until 11 with the jury selection and 
the jury is picked by 12 :30. vVhen everybody goes out to lunch. There 
is almost n9 need for these changes. They do not serve justice. 

Our association is very, very much opposed to it. 
There ,is one situation, I might add, in which jury selection some

times takes longer than that 1%- or 2-hour court session. That situa
tion oCCurS when we don't have-by false economy-we don't have 
enough veniremen in the courtroom to allow tIle selection of the full 

. jury before running out of them. In that situation, we have to get the 
marshal on the telephone and get some more people down there and, 
more than that, we waste additional time because we have to start all 
over again. 

This rule, like that situation, !is just another example of false 
economy. It won't economize on time. It says nothing to the really Very 
practical problems that most of the witnesses I have heard here this 
morning have talked to, that is, the content of the voir diro a.nd who 
conducts it. Those are problems. This says nothing to that. All this 
rule does is cut down on peremptory challenges. 

Now, it takes me in a courtroom about 30 seconds, pe;rhaps, to exer
cise a peremptory challenge. If you are cutting me. flown by six, you 
might be saving 3 minutes. I don't know that you are going to be flaving 
3 minutes because the 5 lam left with I am going to think about more 
carefully perhapfl than I would have and n:1a:,ioe, instead of 30 seconds, 
it will take me a min.ute and ~ half to deci~.ehow to use those. 
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I think you are creating trial imbalance and tactical advantage tn 
the proseclltor, you are not saving anJ; time if that is what you wan~ . 

. You are not really saving any money eIther. 
You have a rule that has b'een promulgated in response to no demon

strable need. 
I think the Oongress should turn that rule down. I can't impress 

upon you enou~h the depth of feeling in the organization that I repre
sent against this rule. 

Lawyers, particularly trial lawyers, particularly criminal trial law
yers, are a notoriously quarrelsome lot. The recommendation to the 
Oongress of the United States to disapprove the amendments to rule 24 
is just about the only proposition one could conceive of upon which 
the membership of the National Association of Oriminal Defense La w
yers would be unanimous. 

We have trouble enough picking our jurors and getting fair ones 
now. We have trouble enough. These potential jurors come in, and 
see you and your client and you know what he looks like usually. 
And on the other side here is their Government. They start with the 
predisposition; that this fellow is probably here because he did some
thing or other. That is natural and normal. We cannot change that. 
No rule can change that. That natural reaction stems from years and 
years in which the Government and prosecutors and Federal agents, 
by and large, did the right things and persuaded the people of the 
COlUltry to .tr?st them. They got a reputation justly for being rather 
good at theIr Jobs. The country ought to be proud of that. 

But all that has a cutting edge in the courtroom. And there are 
those cases-there are those cases of defendants who are tried in Fed
eral courtrooms who are, gentlemen, not guilty. There is the defend
ant that we have maybe next week or next month who didn't do it. 

I cannot overemphasize to you my view of the importance of the 
Congress turning down, disapproving rule 24. 

Our written statement covers some of the other rules. 
I don't reanv have much to add to that orallv. It is said about the 

proposed rule 23 change requiring reqnest for findings that we need 
this to prevent the horrible circumstance Professor Lewis mentioned, 
the Rivera case,l. where the request came hours after sentence, I would 
say to you, gentlemen, why not after sentence ~ ,\Vhat is wrong with 
. after sentence ~ After all, you don't need findings unless you are going 
to appeal. You don't know whether you are going to appeal until 
·after sentence. 

You will finti. frequently in a Federal bench trial, a defendant found 
guilty by a judge will come out of that courtroom and he will 
be saying, "I want to go to the Supreme Oourt; I want to go all the 
way up, the highest court in the land; and if the Supreme Oourt won't 
heal' me, I am going to go to God, because that's wrong. I didn't do 
it." But then a few weeks later comes the day of sentencing and he's 
really a pretty nice fellow and 11e works liard every day and he's 
never been convicted of a crime before and he has a wife and three 
kids and the judge gives him probation. He's still going up. 

Then you sit down and talk to him and tell him how much the court 
reporter wants for the transcript. And you tell him how much you 
want to write the brief . .t\.nd you tell him the costs of getting the rec-

1 U1IIted State8 v. Rivera, 444 F.2d 136 (2d Cir, 1971). 
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ord together, the docket fees and all the rest and put it together an<;l; 
he's got probation and he says, "I don't want to appeal." 

Now, what is the sense of having findings of fact and conclusion& 
of law in a case 4ke ~hat ~ N obod~.'s ey~r g0!ng to use the~. 

We suggest that IS a waste of JuehClal tIme, or more likely, lawyer's; 
time, because you know what the jiIc1ge is going to do when he's going 
to have to prepare findings of fact. He's going to look at the prosecll
tor and say, Mr. So-and-So, have those findings of fact in my cham
bers this afternoon, I will sign them. But it is time ~myway and it is 
valuable. ,\Thy spend time preparing fuidings in cllses in which those 
findings are never going to serve any useful purpose to anyone ~ 

"'\Thy not provide that findings get filed on or before the clue date for 
the designation of the record ~ That is when you neeel them. The find
ings should be available to the clerk of the district court when he starts 
making up the record. Nobody needs them before then. . 

Under the proposed change you will find many cases in which, to 
protect your client's rights, you would have to ask for them, but it ends 
up that noboely needs them at all. Why waste time with that ~ . 

A.bout removal provision, I have only to say fundamentally that 
the lO-day time limitation won't work. I d0n't even1rnow that the 10-
day time limitation in the removal rule can beiinposed effectively. I 
don't 1rnow whether this'rule does what it is supposed to do because of 
the availability of habeas corpus. The N eagle ~ case from the Supreme 
Court almost a century ago held that habeas was an appropriate vehicle 
to gain release from State custody of a Federal office who was charged 
with a crime which occurred in performance of his duties. Can this 
NIle run around habeas ~ I don't know. 

I don't propose to give you an answer to that, but I do propose to 
ask why are we trying. 'What, in tlie name of all that is holy, is so im
portant about puttin,& someone with a removal proposition, a Federal 
officer accused of a ;:)tate crime, in the position of having to decide 
within 10 days whether he wants to be tried in Fecleral court or the 
State court ~ What is so important about it ~ Is there some magic to it~, 
Why not 20 days~ Why not anytime before trial? What difference does 
it make? This is a response to a nonexistent l)roblem. In 20 years of the 
practice of law, I have seen one removal case, I think the experience of 
most practicing lawyers would be comparable to mine. That one case in' 
20 years. , 

Again, a response to a problem that doesn't e~ist. 
Finally, the search WlLrra:n.t rule 41, in addition to the part about the 

telephone, I think that the first paragraph is objectionable, too, for a 
really serious reason, having to do with your point, MI'. Evans, about 
amending the Constitution of the United States by statute or even more 
significantly, possibly by rule. ' 

'rhere is a phrase in there which says that the probable cause for the 
issuance o~ the search warrant may be predicated entirely UpOll hear
say .. That IS an excellent statement of half of the law. And that's the 
trouble with it. 

We have 110 quarrel with that Vroposition. We think the' law and 
,we have cited the cases in our submission, e;oes on to require that a ' 
magistrate be given some reason, some identIfiable expl'essable, stated' 
reason to credit the hearsay. This'is intended to sep.arate our hMl'Say 

1in 16 Neagle, 135 U.S, 1 (18S9). 
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upon which one can reliably.act, from rumor. An age:qt comes in b~fo~ 
a maG"istrate. He says: "My :mformer told me Bob BaIley has herom III 
:his b~droom." W110 is the infwmed 'VVhere does he live~ Has he been 
in the bedroom? Has he seen the heroin? Has he tasted it ? Would he 
know it if he saw it? Has he given reliable testimony in the past? All 
these are constitutionally permissible methods of buttressing that 
hearsay, which is given to the magistrate to the point where the magi
strate can safely rely upon it, issue a warrant, and permit agents to 
come into my bedroom. 

1Vhat I have just tried to do is to state the whole law. 
I find a significant difference between the statement of the whole law 

Rnd the statement of half of the law which is in this rule to be 
important. 

I do not think we should demean the fourth amendment and im
portant conditions of living as free men that that amendment is in
tended to protect any further then they have been in the past few 

yeFi~~t of all, if there is any justification for telephonic search war
rants, it is ,only in the lillusual case. And tJlis rule permits the tail to 
wag the dog. You are going to have telephonic search warrant with
out any re~on. In Chicago the magistrates s~t on the .24th floor, the 
FBI office IS on the 10th floor, and, COUilt on It, you WIll have agents 
who will pick up the telephone and call from the 10th floor to the 24th 
floor because it is easier than getting up and going up the elevator. 

I think certainly that language ought to be changed to prevent just 
that. I mean if he's there, why can't he go up to the 24th flood Then 
at least we will know who the man on the other end of this informa
tion is, because he's standing in front of us. Then at least a magistrate 
can, if he wants to, and this is a judicial :function, look him in the eye 
and say to him, "Now, you are telling the truth now, aren't you?" And 
see what that man's reaction is. That is a time-tested way of ascertain
inO' truth in law, demeanor. 

1-Vhen you put a telephone between you and me, you are going to lose. 
We both are going to lose a lot of the communicative expression that 
hopefully is going on between us. 

I will take the poblem one more step. How do you ever assess re
sponsibility in a telephonic situation? How can you ever be sure who 
was on the other end of the phone ~ . 

Suppose something goes wrong. Things go wrong sometimes in the 
execution of search warrants. Suppose something goes wronG" and 
then an 'agent whose name was given to the magistrate says, '~o, I 
didn't make the call." mat do you have to go on? 

The only conceivable way you could ever affix ~responsibility in that 
kind of situation would be if the magistrate were so familiar with 
every Federal agent that he could stand in a courtroom and raise Iris 
right hand and say, "I recognized his voice." 

In a metropolitan district that is impossible. There are too many 
]'ederalagents. Even in a rural district, it is exceedingly unlikely be
cause those districts are bigger. 

I want to leave you with just one thought that occurred to me earlier, 
as I was sitting here listening to the previous witnesses testify. 

I did mention before that at one time I was 'a prosecutor and I was 
a Federal prosecutor, I worked right up the street at the Department 
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of Justice, and I can recall on occasion which has stayed with me for 
a long time. I was declaiming ,against the system by 'Virtue of just 
having had my teeth kicked in by a better lawyer and moaning about 
how difficult it was to put guilty people in prison when a very wise 
man told me to quit, in no uncertain terms. What he said then was, 
"Sure, your job ishard. A prosecutor's job is tough, it is hard. But 
remember-remember, the 11rst day that the prosecutor's job is easy is 
the day when you wouldn't want to live in the country." 

What we have in these rules is 'a eollection of methods, by which, I 
suppose, it is hoped 'by somebody to make the prosecutor's job easy. 

I think the heart of our objection to these rules is that the prose-
eutor's job should never be easy. 

Mr. Chairman, that is what I have to say. 
Mr. MANN. Thank you very much. 
Are there any questions ~ 
Mr. HALL. No questions. 
Mr. HYDE. No questions. 
Mr. MANN. Well, We certainly appreciate your testimony. Thank 

you so much. 

,STATEMENT OF ROBERT S. BA.ILEY, TEE NATIONAL AS;;OCIA.TION OF CRIYIN,AL 
DEFENSE LAWYERS 

1. GENERAL C0MMENT8 

Generally, the National Association of Criminal Defense Lawyers opposes the 
rule changes promulgated by the Supreme Court on April 26, 1976, and urges the 
Subcommittee to recommend that they be specifically disapproved by the Congress. 

By far, the most significant change the proposed r1}les would accomplish lies 
in a reduction of the number of peremptory challenges available to a defendant 
in a federal felony case accomplished by the proposed Rule 24. Ru1e 24 provides 
that in such cases, each side shall henceforth have live peremptory challenges, 
whereas the pl'esent rules provide that a defendant shall have ten and the govel'll
ment but six. For the reasons set out hereip., we believe that the present rule 
should be retained. 

Other matters of significance covered in the proposed rule changes are also 
worthy of attention. The amendments to Rule 6 would, we fear, erOde the secrecy 
of grand jury proceedings to the detriment {)f persons required to testify. The 
amendment to Rule 23 requiring a specific request for findings of fact and 
conclusions of law in a bench trial prior to the court's' entry of a general finding 
results iu an imbalance between litigants in criminal and civil cases and presents 
to a criminal defendant .11·""11 his attorney a peculiar, unique, and unnecessary 
dilemma. Rule 40.1 on thLtieneral subject of the removal of criminal cases from 
State to federal courts contains what promises to be totally unworlmble ten
day limitation which we recommend that the Subcommittee delete. The proposed 
amendments to Rule 41 further derogate 'the provisions of the Fourth Amend
ment to the Constitution of the United States concerning searches and seizures. 
The prOVision of proposed Rule 41 (c) (1) explicitly authorizing' hearsay is ob
jectionable because it does not equally provide that an affidl\.vit supporting 
a search warrant must contain reasons leading a judiCial officer to credit the 
hearsay. The provisioll of proposed Rule 41 (c) (2) permitting' search warrants 
to issue UPOIl telephone calls does not :require exigent circumstallces as a predi
cate to the invocation of the proposed rule. It also further dilutes a judicial 
officer's ability to determine the credibility of the information offered to him to 
establish probable cause. We,therefore, urge the Congress not to permit the 
rules as promulgated by the Supreme Court to become operative. 

2. THE l'ROl'OSED A:MEND;"{ENT TO :am:;E 2,4 

The proposal contemplates a reduction of ftfty percent in the number of 
peremptory challenges available to the defense in the usual case, the elimination 
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of the numerical advantage heretofore granted the . defense in non-capital felonY' 
cases, and !l substantial change ill the ,procedure for impaneling alternate 
jurors., '.' 

We urge tha:t no proper purpose will be'served by a reduction in the number 
Of peremptory challenges. We believe that recent developments indicate the 
necessity for an increase ,rather than reduction. We further submit that reten
tion o~ the numerical aclvantage traditionally granted the defense in peremptory 
challenges is necessary to avoiel a serious imbalance which otherwise would re
sult from advantages enjoyed by the prosecution in this area. Finally, we would 
draw the Committee's attention to serious problems which may result from adop
tion of the pro'!losal far change in the handling of alternate jurors. 

As the Advisory Committee states, a proposal for reduction in the number 
Of peremptory challenges was advanced in 1962. Communication from the Chief 
Justice, p. 14. Not contained within that communication is the earlier ac
knowledgement of the Committee that the proposal "fas abandoned. at that 
time because of overwhelming negative comments from bench and bar. 

1.'he only intervening consideration cited to the Congress is the 1968, Jury 
Act, which declares the policy that litigants should have the right to juries 
"selected at random from a fair cross-section of the community ... " It seems 
most anomalous that this Congressional mandate, confirming the right to an 
impartial jury, should be viewed by the Advisory Committee as s i lpporting the 
impairment of the most significant safeguard 6f that right. 
. That is not an aclv'erse criticism of the Advisory Committee. It did not originate 
the proposal. Instead, the proposal was transmitted to it by its parent body 
"for its favorable consideration." Communication frOm the Chief Justice, p. 14. 
Against that background, the neceSSity for cautious deliberation in the Congress 
is intensified. 

The developments since 1962 provide no indication of need or of desirability for 
diminution of the right to peremptory challenge. Indeed, we are unaware of any 
support for the proposal from any organized bar group. The American Bar Asso
ciation's representative adequa:tely stated to this body: "The proposed amend
ment to Rule 24(b) was forcefully opposed at every level of ABA consideration, 
With few expressions of support of this change." 

It is established law that a preformed opinion on the part of a venireman: 
does not constitute grounds for challenge, provided that the juror states that 
he can lay aside his opinion and decide the .case on the evidence. This rule is 
predicated upon the belief that voir dire examination should encompass such an 
inquiry as will reveal the venireman's true state of mind. l1'vin v. Dowa, 366 U.S. 
717 (1961) ; Becl" v. Washington, 369 U.S. 541 (1962). In the light of the develop
ments since 1962, however, .that notion barely rises to the dignity of a legal fiction. 

Since 1962, the nature of inquiries to jurors has become essentially superficial 
and conclusory. The scope of the required examination into juror qualification 
and thus of the challenge for cause has narrowed. Ham v. Sottth GaroUno" 409 
U.S. 524 (1973). Few district judges permit any questions whatever to be ad
dressed to the venireman by counsel in the case. Rare indeed is the prospective 
juror who will confess that he is incapable of being fair, regardless of the 
strength of his pr~formed opinions. The prevailing standurd seems to be in prac
,tice that which thn Fourth Circuit expressly articulated. A. jury is presumed fair 
if "it is not incon(!eivable •.. that they would be unaffected by their (pretrial 
exposures)." United States y.lIIorlang, 531 F.2d183 (4th Cir., 1975). 

The\tssurance of a juror that he can be impartial, regardless of his precon
ceived notions is Qne which the conrts "will not readily discount." M1trpllllJ v. 
li'lol"ida, 95 S. Ct. ~031, 2036 (1975). 

It must also be remembered that a venireman is not cross-examined. Once he 
haS articulated tlle "magic words" ofimpa):tialitY-with whatever degree of 
obvious reluctance~ und against whatever background of "diS'.!ardable" preconcep
tion-there can be no challenge for canse. 

Uncle;: interrogation by a judge, a venireman is almost certain to give the con
clnsory answer which he believes to be the acceptable one. That tendency, known 
to every practicing lawyer, is illustrated by the reaction of the jurors described' 
in Pe02)le v. Duncan (1960), 3 Oal. Rptr. 351, 356, 350 P. 2d 103, 108. Questioned 
by cOlIDsel, those jUl'Ol'S stated. that they had formed an . opinion of guilt from 
newspaper publicity, and that it would require evidence to overcome tha:t opinion. 
Questioned further by the judge, they said they would wct impartially and solely 
Qn the basis of the evidence notwithstanding their opinions. The defendant was 
sentenced to death. On review, the Dtmcan court stated that the jurors' "conflict-

,.. .' 
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ing statements" :presented only Ii. fo.ctual question for the trial jmlge, and that 
State and Federal precedent supported the seating ot such jurors . 
. A juror will allllostnever adhere to a position w.hich mandates disqualification 
in the face of questioning from the bench which indicates that the. juror's position 
is legally unacceptable; For that reasl!I1, the challenge for cause is not a reliable 
method for exclusion of biased jurors; 
. The dominant influence of judicial illtel'l'ogation is not the only factor which 

tends to . inhibit a candid exposition of grounds for disqualification. Regardless of 
the method "Of intel'l'ogation, veniremen tend to mask their true feeH~~s to a de
gree proportionate to their desire to participate in the case. Harr1.ngton and 
Dempsey, "Psychological Factors in July Selection" (1969), 37 Tenn. L. Rev. 
173, 177-178; Erlanger, "Jury Research in America," 4 Law and SOCiety Review 
(Feb. 1970), 345, 348. Moreover, a venireman is unlikely to admit bias publicly 

because he is unwilling to recognize himself as prejudiced. Blinder, "Psychiatry 
in the Everyday Practice of Law" (Lawyers Co-Operative Pub1. Co., 1973), 
117-118. . 

F()r all these reasons and many others, in attempting to identify hostility ana. 
bias during jury selection counsel must rely upon such imponderables as hesi
tancY', equivocation, disparity in reactions to antithetical qllestions and compat'
able indications. Such matters can be reached only by the peremptory challenge. 

It must also be remembered that a federal ~riminal defendant dOes not ha-I(~ 
the right to u bench tLia1.2in{Je1· v. United, States, 380 U.S. 24; Unite(/; States Y. 
Jackson, 390 U.S. 570. Thus, a defendant whose apprehenSions concel'ning the. 
impartiality of! the venire are so strong thut he is willing to fm'ego his right of 
trial by jury, has no recourse unless he can show pund,emic prejudice so strong 
that they "will close the mind against the te:::timony that many be offered in 
opposition to them .•. " Irvin v. Dow(l, 366 U.S. 717, 722 (1961), (q1.lOting with 
approval from 1 Burr's Trial, 416 (1807». Thus, the standard for entitlement 
to a benCh trial is prejudice so pandemic as to precilude the possilJility of the 
impaneling of a fair jury. This body Qf law, derived from an era of relaxed and 
extensive voir dire examination by counsel, is applied quite uncritically to the 
present age of attlmuated, and concJusory questioning. United Sta,tes v. MorZang, 
531 F. 2d 183,187 (7th Cir., 1975). 

!l'he Advisory Committee would reduce the number of peremptories on two 
grounds: to prevent misuse of the peremptory challenge as a mC,ans of system
atical elimination of members of a given group," and to "accelei:t:.te voir dire 
procedures und facilitate savings in juror costs ... " Communication iJ.'om the 
Chief Justice, p. 14. 

We respectfully suggest that neither of these assigned reasons would justif .... 
the action 'vhich the Congress is asked to take. 

No knowledgeable person woultl seriously . .suggest that the {lefense has been 
the source of disqualification of minority group, members in criw.tnal cases. 
Broadly, and discounting only the special case of the accused whoSe defense ~ug
gested hostility to members of minority groups, the defense is all too hapDy,·to 
welcome snch pe!'sOlls to jury panels .. 

It is wonderfully :poignant that tha very day on which this Committee's hearing 
commenced, saw the publication of a Second Circuit opinion gra~lting to the 
government hwrit of mandamus to expunge :l district cOllrt order designed to 
cllrb the exercise of the government's peremptory challenges on 'R -discriminatory 
l)asis. United States v. Newman, 20 Cr. L. 2433. The lower court order had beeu 
entered on thr basis of statistical c1,ata which showed that over a two-year period, 
the government had challenged 70 percent of all black veniremen, ll.nd had chal
lengecl 85 percent of black veuiren::.en in cases involving mino.rity defendants. 
20 Cr. L. at 2085. The Second Circuit reversed in an opinion which considered 
only tlle over-all black disqualification rate of 67 percent, drawing no separat.e 
statistic as to cases involving minority group defendants. The Second Citcuit 
110ted that Blacks constitute five percent of the Connecticut population, that 
they provide 2.11 percent of all jurors; anq that these figures .show"a disparity 
of 2.89 percent,'" far below the ten percent figllre which the Supreme Court 
fotll'ld inadequate as pl'oof of prejudice in a 1965 Alabama case, 20 Cr. L. at 2434. 

Accepting the Second Circuit's view of statiStical methods, it i.s difficult to 
imagine a ten percBnt exclusion rate of a group which comprises only live per
cent of the population. Each me.mber of the group would have to be disqualifled 
twice in order to meet tha'ther9ic standard. However, earlier cases clearlY 
reflect a governmll!1t. practice o.E the use of peremptory challeuges to exclude 
minority groups over the vigorous-· objections of the defense. United States v. 

86-274-77--1·6 
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Pear80n, 448 F. 2d 1201 (5th Gir., 1971) j V1~iteil State8 v. Oarlton, 456 F. 2d 
207 (5th Oil'. 1972)· Ul1dteil State8 v. PolZU1·d, 483 F. 2d 929 (8th Cir., 1973) ; 
UniteiL State; v. Oart61·, 528 F. 2d 844 (8th Gir., 1975) j UniteiL State8 v. Nel8on, 
529 F. 2d 40 (8th- Gir., 1976). 

In the very teeth of this record, the Judicial Conference proposes to assure 
minority jury participation by decreasing the number of defense peremptory 
chzlllenges. Surely, the ear of reason is jarred by that suggestion. 

Judicial Administration and economy are legitimate considerations, but they 
should not be permitted to become paramount. The significant objective is a 
reliable fact-finding process. Any economy achieved at the expense of that is 
fundamentally undesirable. And any savings would be minimal indeed. 

A recent poll conducted by the Illinois Association of Defense Lawyers indi
cates that the average time consumed by jury selection in that district is approxi
mately two hours. The proposal has been the subject of extensive discussion at 
the director's meetings and annual conventions of the National Association since 
it was first promulgated. It is the consensus of that group, whose professional 
activities have encompassed virtually every federal district, that jury selection 
is almost always completed in a single morning or afterlioon court session. The 
expenditure of time in jury selection simply is not a meaningful problem in 
present federal criminai practice. Considering the voir dire procedures currently 
-employed by most federal judges, it is difficult to accept the likelihood that the 
exercise of anyone peremptory challenge can delay the trial by as much as five 
minutes. That seems a modest price for an assurance of impartiality. 

In terms of expense, the proposal would accomplish a theoretical reduction 
o()f six jurors in the venire required for a federal felony trial. We suggest that 
this saving is as ephemeral as it is modest. Venires have characteristically 
consisted in a substantially greater number than the aggregate of the jury with 
its alternates plus all available peremptory challenges. Allowance must be made 
for the infrequent challenge for cause, and for veniremen with justified reasons 
for requesting to be excused from service. The ultimate economy is achieved by 
'Calling a venire sufficiently -large to prevent any possible delay occasioned by 
the necessity for finding and indoctrinating additional jurors in the middle of 
voir dire. A venireman excused from one trial is available for duty in another 
trial, frequently contemporaneous. Given the necessity for concurrent service by 
-the venire in civil trials, it is to be doubted that the proposed reduction in 
peremptory challenges will accomplish economy of dimensions comparable to 
its impact on the validity of the trial process. 

We would further note that a decrease in the number of peremptory challenges 
would be likely to cause an increase in the number of appeals and reversals based 
upon claims of pre-trial publicity, community prejudice, and error in overruling 
challenges for cause. Under the present allocation, such claims are frequently 
ftvoided by noting the availability of a sufficient number of peremptory 'Chal
lenges to obviate the problem, particularly where the peremptory challenges are 
not exhausted. See, e.g., Hopt v. Utah, 120 U.S. 430, 436 (1886) j Needha1n v. 
United. l:Jtate8, 73 F. 2d 1, 3 (7th Gir., 1934) ; Graham v. V1mteil States, 2-'57 F. 2d 
7~4, 729 (6th Cir. 1958) ; Jordan v. United, State8, 295 F. 2d 355, 356 (10th Oir., 
::,61) ; Leonard, v. United States, 324 F.2d 914,195, (9th Cir., 1963). 

Thus, it is at least as likely that a reduction in the number of peremptory 
challenges would produce substantial delays and expenditures as that it would 
produce economy and efficiency. But the ultimate price--impairment of the right 
to impartial jury-is beyond measure. 

Not only would the proposed Rule change decrease defense peremptories from 
ten to five, but in addition it would provide an equal number of peremptories te
the prosecutor. The proposed revision reflects a report by the Committee on 'the 
Operation of the !Jury System which states that "Little justification for . . . 
disparity is apparent." We hope that we mllY be of ·service to the Committee by 
pointing out such justification. The present rule, in awaTding a larger number 
of peremptory challenges to the defense than to the prosecution, reflects a recog
nition of basic facts which require that result in the interests of simple justice. 

We have already touched upon one ba&is for the numerical asymmetry. The 
worth of a peremptory challenge depends upon the challenger's knowledge of the 
juror's background. In almost all cases, the prosecutor enjoys a vastly superior 
·position .in this regard. He frequently can compile information at the public ex
pense, and enjoys the services of skilled government investigators. He can draw 
upon sources which are foreclosed to any official inquiry. On the 'Other hand 
the defendant has access only to such information as he can gather at his om::. 
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.expense, fo~ it has been held uniformly that the prosecutor need not share his 
'information with the defense. 

'Thus, the prosecution has selected juries relying upon exclusive access to the 
lincome tax returns of the veniremen, U1~itejj States v. Oostello, 255 F. 2d 876 
(2d Cir., 1958) ; FBI background investigators of aU veniremen Best v. Uniteit 

.States, 184 F. 2d 131 (1st Cir., 1950) ; government agency record checks and. in
festigative reports on veniremen, Martin v. United. States, 266 F.2d 97 (5th Cir., 
'1959) ; a "book" reflecting the previous verdicts of every venireman, including 
jury room performance in some cases. Hamer v. United States, 259 F. 2d 274 
'(9th Cir., 1958) ; unspecified and undisclosed notes concerning the veniremen, 
·Ohristoffel v. United, States, 171 F. 2d 1004 (D.C. Cir., 1948), reversed 'On other 
:grounds, 388 U.S. 85; report of interview with a venireman, People v. Ruet, 114 
P. 54 (Cal., 1910) ; and police reports of investigations of veniremen, Oomm. v. 
MoOann, 91 N.E. 2d 214 (Mass., 1950). The defense is denied access,to any such 
'information. People elIl rel Keller v. Superior Oaurt, 1 Cal Rptr. 55, 78 A..L.R. 2d 
.305 (1959). Indeed, the 'Only defense vehicle with which to gain access to jury 
'lists appears to be 28 U.S.C. 1867(1), but information gained under that section 
maybe used only to maintain. and support a challenge to the array based .on 
;systematic exclusion. See Test v. United, States, 420 U.S. 28. 

Jury selection based on .limited information presents a problem of such magni
tude, even with the present allocation of peremptories, as to have given rise 
to a new branch of social science: jury analySis. Time Magazine (1/28/74, p. 60) 
recently pulJlished an article concerning one such team of speoialists. ~hey em
l)loy large numbers of assistants to compile demographic stud).es and background 
investigations of potential jurors. The resultd ure then analyzed by computer 
to determine desirable juror profiles. The fuml phase of the service consists in 

'observation of the veniremen during voir dire. Time quotes the SOCiologist-in-
vestigator us saying. ·that he merely does "what lawyers do-only more sys
tematically." Such services can compensate for a reduction in peremptory chal

'lenges, but only to the benefit of the rare litigant to whom they are availalJle. 
Any reduction in the number of peremptory challenges can only tend to 

intensify the possibility that financial resources can be determinative of a 
·criminal defendant's chances for an acquittal. It will also necessarily diminish 
the likelihood that the jury will be truly impartial. 

The only appropriate balancing factor is to permit the defense to -exercise the 
larger number of peremptory ol1allenges. Oile peremptory challenge based on 
meaningful investigation is worth at least two which must be exercised on the 
sole basiS of the instinct and experience of counsel. 

Another factor to be weighed is the greater likelihoou, .that a given venireman 
will tend to favor the p.rosecution rather thaI' the defense. ~bis tendency is 
pal'ticula1'ly strong in federal prosecutions. The remarltlably high conviction 
rate in federal proceedings not only reflects tl1is tendency, but tene1s to reinforce 
it with snowball effect. It also indicates that the prosecution suffers no meaning
ful disadvantage from the fact that defense is presently granted a larger number 
of peremptodes in felony cuses. 
~here is no apparent need for change in this regard, and the implementation 

of change carries the serious threat of creating" rather than eliminating a dis
parity between the parties. For all nfthosc reasons, the National Association (If 
Criminal Defense Lawyers opposes' L"~ amendments to R111e 2~. 

3. TIIE AMENDMENT TO RULE 23 (c) 

~be proposed amend,ment to Federal Rules of Criminal Procedure, Rule 23 (0) 
provirles that, in a bench trial, a defendant's I'eguest for special findings of fad 
must be made before the court renders its vO'dict. The purpose of the amenel
ment is to clearly delineate the time within wllich a defendant must make such 
:a request ,sa as to resolve the "interesting and apparently undecided question of 
when a request for findings under ]'ederal Rules of Criminal Procedure, Rule 
23(c) is too late ..• " Unite(l States v. Rivera, 444 F.2d136, 138 (2d Oir., 1971). 

III ~ivel'a, defendaRt's request was not made until the day after sentence 
was imposed. The Second Circuit, however, did not reach the question of time
liness, finding the need for special filldings to be moot in light of, inter alia, 
the rather ·ambiguous defense request and d£.fense counsel's apparent acknowl
edgment that his request had been met, ld. at 138. 
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. A thoughtful defendant woulci hesitate to· request specific filic1jngs befo!'e
the issue of guilt was decided, Lecause he might well suffer for his temerity. 
Such a request could be viewed as a concession that he expects a :finding of guilt. 

Despite these consequences, the amendment has been approved by the follow
ing committees which hal7 e studied the' l~reliminary Draft of Proposed Amend
ments to the Federal Rules of Criminal Procedure, Proposed Rules Government 
§ 2255 Proceedings for the United States District Courts and Proposed Amend
illent to the Federal Rules of ~\ppellate Procedure: (a) The Committee on 
Habeas Corpus, 1973 Winter .l\Ieeting of the National Association of Attorneys 
General at 4, Attorney General Evelle J. Younger, Chairman; (b) The.Attorney 
General of New Jersey, Report at 5, Preptll'ed by a,ppellate Section of the Divi
sion of Criminal Justice, Bureau of Research and Planning (September 1973) ; 
(0) The Committee of the American College of Trial Lawyers, Report, (Febru
ary 11, 1974) ; (d) The Department of Justice; (e) the United States Attorneys ~ 
(f)The Advisory Committee on Criminal Rules (August 11, 1975); and (u) 
the Standing Committee on Rules of Pradice and Procedure. 

In their approval of the amendment, none of the above groups considered the 
effect ofl'equiring a defendant to request specIal findings before the rendering 
of a verdict. They merely reiterated the belief that setting a definitive time 
period during which a defendant must request special judicial findings would 
eliminate the problem of deciding when such a request was not timely made. 

The Association of the Bar of the City of New York (HABCNY") criticizes 
the amendment for not requiring mandatory, on the record findings conSisting "of 
the same detail as .those in civil cases." ABCNY Joint Report at 20. None of 
these criticisms directly deal wirl:} the consequence of requiring a defendant t<r 
request special findings before a ,Jrdict is rendered. However, adoption of the 
ABCNY's suggestion that special findings, either oral or written, be made in 
every nonjury case would obviate the problem. This approach was also recom
mended in Unite(L States v. Sicilia, 457 F. 2d 787, 788 (7tl1 Cir., 1972), and 
United State.s Y. Rivem, 444 F. 2d 136, 138 (2d Oir., 1971). 

Similarly, the ABA Criminal Justice Section recommends the follnwing changes 
in Proposed Rule 23 (c) : 

(c) In a case tried without a jury the court shall make a general finding {lnd 
shall in addition find the facts specially. Such findings may be oral. If an opin
ion or memorandum of decision is filed, it will be sufficient if the findings of 
fact appear therein, unless waived by the parties after the general finding. 

~'he Section's suggested modification is n. result of its I)elief that: 
Such a request by the defense or prosecution in advance of the court's deci

sion as to the general finding might well indicate a lad( of confidence in a favor
able outcome of tIle case--and could, in fact, affect the court's decision as to 
the general fimling. The Section believes no convincing reason exists for requir
ing sueh an advance request. ABA Report at 5-6. 

Because a defendant will only request special findings if he or she believes 
there is a CIl[lllCe that the judge will find him or her guilty, a request for special 
findings made ·at tIle beginning of trial puts the defendant at an immediate 
psychological disadvantage. It also runs the risk of antagonizing or otherwise 
unfavorably affecting the trial judge, especially if the request is interpreted as 
either a lack of fuith in the judge's ability to remain neutral or a lack of faith 
in the defendant's innocence. 

Thus, the amendment as presently drafted, offers a defendant a ubiquitous 
Hobson's choice. The importance of the defendant's right to request special find
ings makes the imposition ,of such a choice intolerable. The Ninth Circuit has 
ruled that: -

[A] defendant's right to such findings [special findings under Rule 23] is not 
trival, and his exercise of that right is not to be impaired by the exertion of 
pressure from the court. BowanZ v. Un'ited States, 423 ]'. 2d 1102, 1104 (9th 
Cir., 1970). 

Although the Ninth Circuit was referring to the trial court's conditioning of a 
jury waiYeron a waivel' of special findings, its reasoning is equally applicable 
to the impossible "choice" set out in proposed Rule 23 (c). Moreover, a require
ment of mandatory findings would "prevent courts from engaging in the con
demned pructice of conditioning waiver of a jury trial upon waiver of special 
findings. See United. States v. L'inost01~, 459 F.2d 797 (3d Cir., 1972) •.. " ABCl\'Y 
JointReportat21n.2. 

Significantly, special findings are considered so important in civil cases that 
tlle court is required to mal;:e such findings in every case. Fed. R. Civ. P., Rule 
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52(a). The importance of such findings would seem to be even gl'eater where an 
dlldividual's liberty is at stake. 

Furthermore, as the ABA Section 'On Criminal Justice notes: 
At the time the court mal,es the general finding, it certainly knows its reasons 

for the action, and can then either orally before a court reporter, or in writing, 
set forth the facts forming the basis of the decision, unless both parties agree 
to waive sUI,~h flpecial findings. 

We also note that such proposal would not result in any increased burden 
upon district judges, especially since such findings could be mad~ orally from 
the bench and the court reporter's transcript of the judge's remarks would comply 
with the rule. 

Alternatively, we suggest that the problem could be alleviated by amen.ding 
Rule 23 (a) to permit the defendant to request findi.>ags of fac't and conclusions of 
law subsequent to the entry of a general verdict. That certainly would not imply 
any delay in appellate review. Normally, a considlerable period of time elapses 
between a finding of guilty and sentencing. Weeks are required to permit the 
preparation of the. pre-sentence in.vestigative report. Ten ;dp.:vs after sentencing 
are allocated for the filing of a notice of appeal and fu most Circuits, local rules 
prescribe a specific period 'Of time (i.e., two weeks) after tllenotice for the desig
nation of ·the record. !\'indings would not normally be useful to anyone until the 
clerk of the district court begins to prepare the record on appeal. 

Such a procedure would eliminate the necessity for any findings a't aU in a 
number O'f caslls. The 'Only value of findings of fact and conclusions of law con
cerns appellate purposes. There is no reason whYllny defense lawyer would wish 
to have special findings entered in any {~ffSe in which he and his client have 
determined there ",:ill be no appeal. l1';:-equently, that decisio.'1, as a practical 
matter is made ~ret\':r, not before,. "tmt,mdng. Frequently, a deflilidant who ada
mantly expresses a desire tv 811bjF.d;t iii. (lh.;;;rict judge's finding of guilt to appellate 
review, change1l his mind afto:r he is senten~ed to a p~tiod of probation, anel the 
cost of appeal is liOnsidel'ed. Permitting defendants to seek special ftnding-J' sub
sequent to sentencing WO'.ltd serve the interests of judicmJ. e('onomy by elimi
nating the need of preparation of findings of fact n,nd conclusions of law in 
those cases entirely. 

For all of those reasom, we Oppose the proposed changes in their present fO):m 
and recommend either th,llt the rull! be made mand'atory in an n.on-jury cases or 
that a defepdant be permitted to request findings of fact and c<JnclusloIlS of law 
within a reasonable period of time after sentencing. 

4 • .A1lliNDMENTS TO RULE 40.1 

The onTy objection the Association uas t.o the proposed Rule,iJ).l concerns the 
unrealisti,,{! ten-day time lir!lit within, which the petition for removal of state 
criminal cases to the fedoral court must be filed. Candidly, we think tllat such 
a time limitation is 'Unworkable and unwise and may operati:! to o,!'!ny substan
tial justice in those few cases arW:v.g within the ft!uuit of the proposed rule. 

We note that most criminal remoT,'al cases arise from s. sitU!l.tiPn in which 
a federal agent runs afoul of >some ,State 'Crimin».l provisi'on. seee.f,r., OoZOI'ado 
v. Symes 286 U.S. 510, Marylanll v. Soper, 270 U.S. 0, Tenne88ee v. Dq:.;is, 100 U.S.' 
257. In such situaticn, the most influe.oti.n.l factor,; in determining whether a case 
brought by a state indictment is properly l:emovahle to the federal '(·.(lUl't fOr trial 
COllcerns Whether the alleged cririlinul ac:tivlties of the federal agent ox employee 
occurred _._turing the course of his duiieil. as u. fed;.n:al employee.' If so, the case iR 
properly l'emovable. If not, the case should :remain within the jurIsdiction of the 
stu te court. 

But the question of whether -!;he activitie<J oc'cur in th~ cOurse of a defendant's 
federal duty is one about which there cal). be significa:nt·iiisagreem&nt. Que~tions 
may arise which take more than ten dayS to resolve. The question 'l)f representa
tion in such cases is also involveel. Should the Department of JustIce determine 
that such activity as chargeel in a state indictment occurred.in the course of the 
defendant's duties as a federal agent, it would similarly decide to provide repre
sentation for him by a depal'tmental attorney or an AJ;sistant U.S. Attorney. 
---,"--

:I. In some such cases the proposed rule would 'be im:ipeTl!lble in any event since the 
Supreme Court ll!!ld long 'ago in C'ltnninnllam V. Neagle, 135 U.S. 1, that federallmbeas 
lies to obtain the cliscbarge of a federnl officer heJd by State authority for a 110mlclde 
eommltted in the course of Ills fedet!ll clui:1es. The proposed rule does not purport to 
regulate the babeas jurisdiction of the district·courts. 

ii 
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Otherwise, the defendant would be put to the necessity of reta.ining private coun
sel But the department may determine that the nlleged deed did not 'OCcur in the' 
performance of the: defendant's duties and he; on the other hand, may insist that 
it did. In such circumstances the question of who shall represent the defendant 
could not be determined within ten days. Whoever that attorney is, he deserves. 
a fair opportunity to prepare and file a petition for removal. The ten-day provi
sion i~\ simply unworkahle., Nor does it serve any useful purpose. Rare indeed is 
the c:il~e that is brought tc)' trial in ten days. No delay, therefore, would result 
from a more generous and realistic allocation of time to such defendant to deter
mine, first, by whom he is to be represented and, second, whether to file a peti
tion for removal. The National Association of Criminal Defense Lawyers be-· 
lieves tlJat all defendants. should be given it full and fair opportunity to litigate 
their just claims--even federal agents. 

o. AMENDMENTS TO RuL.E 41 

While we recognize that nothing in the text of a federal rule of criminal pro
ceclure could properly be construecl as altering a constitutional requirement, we 
nevertheless feel thilt the language in the proposed Rule 41(c) (1), "the fiuding 
of probable cause may be based on hearsay evidence in whole or in part," may 
be misleading in that it fails to take specific account of the requirement that the 
magistrate be provided with a reason to credit the hearsay. Such decisions as 
Aguilar v. Texa8, 378 U.S. 108, Spin.elli v. Un.ited States, 393 U.S. 410, and United 
States v .. Davis, 402 F.2cl 171, (7th Cir., 1968) , stand fOr the propOSition that 
while hearsay suffices to establish probable cause, it is necessary to .show some
thing more than a mere informant's tip. That something more we suggest can 
'constitutionally take many forms, 'e.g., a recitation of the informant's prior re
liability, his identity and ::;tanding in the community, or even the fact that he was 
in a position to personally observe what he told the affiant. See Adams v. Wil
liam8, 407 U.S. 148. Accordingly, we suggest that the quoted language-which 
really adds nothing to existing law-be deleted from the rule in its entirety, or 
alternatively, that qnalifying phraseology be added to make certain that the 
constitutional requirement to which we have referred is given recognition iIi the 
Rule. 

The other aspect to the proposed Rule 41 to which onr objection is most im
portant concerns the decision to permit search warrants to issue upon telephonic 
affidavits. First, we believe that the fundamental Wea of telephonic affidavits is 
less than satisfactory. It <leprives the magistrate of one of the most traditional 
methods by which credibility of witnesses has been judged in the law. Consider
ations of demeanor are totally eliminated. In addition, problems may arise con
cerning the Wentity of the caller as well as proving the identity of the caUer. 
Unless the magistrate can recognize the voice of the affiant, there would appear 
little chance of attaching responsibility for the seeking of a search warrant UpOIll 
an individual who seeks it by telephone. In the opinion of our membership, the 
recording requirement of the proposed rule would be of little help in this respect .. 

The other provision of proposed Rule 41(c) (2) to which we object concerns' 
the language in the very beginning of the proposed rule: When the circumstances' 
make it l'easonable to do so in the absence of written affidavit. 

We believe that clause sets too nebulous and lax a standard for the invocatioru 
of the telephonic procedure. Even the proponents of the rule change should' 
prefer written sworn affidavits and oral sworn personal testimony before a 
magistrat(~ in instances where that can be accomplished conveniently. Under the' 
standard of the clause we have quoted, we !tpprehend that search warrants will 
usually be issued by telephone rather than by personal application. What is' 
meant to establish a mechanism for use in the unusual case will become the" 
mechanism utilized in almost every case. The tail will wag the dog. We suggest, 
in the ttlternative, that the rule be written to contain a standard based upon the' 
practicality of seeking a warrant in person and that agents be required to seek 
the warrant in person when they are able to do so. Under such a standard, exigent
circumstances could be considered and the telephonic procedure utilized only
when the normal, usual, and time-tested personal appearance will not serve. 

Once again, we fear the Fourth Amendment's vital protection against unrea
sonable search and seizures is demeaned by the proposed rule. We fear that thi", 
basic protection is in serious danger of becoming a seconcl class constitutional: 
right. 

, .. 
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6. PROPOSED AMENDMENTS TO RULE 6 

We are C'on"ersant with the statement submitted to thif:l Subcommittee by 
Professor Melvin B. Lewis, of the John l\:Iarshall Law School, and we concur 
in the sentiments he professes in connection with Rule 6. In short, the National 
Association of Criminal Defense Lawyers opposses the amendments to the rule 
re~arding the secrecY of grand jury proceedings. 

7. OONCLUSION 

For the reasons which we have discussed above, the National Association of 
Criminal Defense Lawyers, composed of those attorneys pl·actici.ng in every 
State in the Union, who practice in the criminal courts of the nation on a daily 
basis, OPPOR($ the proposed amendments of the Federal Rules 'Qf Criminal P~'O
cedure promulgated by the Supreme Court. We urge the Subcommittee torecom
mend against the passage of those amen(1ments. 

]'fr. ].tUNN. The other witness scheduled toda.y was :i\fr. LeDllox, 
Hinds, who was to testify on behalf of the N:ational OOll,ference of 
Black Lawyers. He is 'Unable to be here, anel will submit a statement 
for the record. 

Without objection it will be received. and made a part of the record~ 
[Mr. Hinds' statement follows :] 

STATE}.{ENT OF THE NATXONAL CONFERENCE OF BLACK LAWYERS 

INTEREST OF THE NATIONAL CONFERENCE OF BLACK LAWYERS 

The National Conference of Black Lawyers, (NCBL), is a national, not-for
prOfit, non-partisan, non-political membership organiznti{ln incorporated· under 
the laws of the District of Columbia. Its mElmbership ('onsists of over 1,000 of 
the nation's 5,000 Blacl, lawyers, judges, a)id law professors. Also included in 
its membership are o'l"er 2,500 Black law students through the BIacl, American 
Law Students Association (BALSA). As stnted in its Articles of Incorporation, 
the purposes of NCBL are: ' 

1. To work for 'the elimination of racism in the law. 
2.:ro give attention to the raot problems of the Black Commlmity. 
3. To analyze and study problems of Black attorneys in the United Stater;; in 

their legal practices. 
4. To encourage Black youth to study law. 
5. To cultivate the science of Juris-prudence to facilitate the administration. 

of justice; to elevate the standards of integrity, honor, and COUl'tesy in the Legal 
pl'Ofession; and to cherish the spirit of brotherhood among the members thereof. 

One of the overriding concerns of national significance is the concerted effort 
of the judiciary, the legal pI'ofession, and the legislature to improve the criminal 
justice system of our nation. Member attorneys of the Conference have enjoyed 
f):tensive experience in the federal courts, and, therefore have a real interest. in 
'the rules of procedure employed therein. The proposed amendments to the Fed~ 
eral Rules of Criminal Procedure are especially of importance in that, if allowed' 
to become law, they will affect the basic tools of the legal profession's efforts to' 
facilitate the administration of justice. 

PROPOSED AMJ;fNDlfEN1' TO RULE 24 (b) 

The National Conference of Black Lawyers is opposecl to the proposed amend
ment to Rule 24(b) of the Federal Rules of Criminal Procedure, as it will ad
versely affect the Sixth Amendment right of the accused to an impartial jury 
trial. The I'eduction of the absolute number of peremptory challenges Available 
to both sides in aU federal criminal trials to 12 challenges in capital cases. 
nine challenges in felony cases, and two challenges in misdemeanors would not 
enable defendants to achieve a jury free of bias against the accused, 

The Conference's analysis of the effect of the proposed amendment to Rule 24 
(b), reveals that substantial prejudice to the defense function will result in 
tederalcriminal trials where the limited opportunity of VOir dire h8-'1 virtually 
extinglished. the "cause challenge" as a tool for minimizing jury pa:c)iality, To 
reduce the number of peremptory challenges, which have trnditionally been 
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regarded as basic to achieving an impartial jury, woulel aggravate the predica
ment of the defense in cases in which pretrial events have received extensive 
media coverage. 

On Wednesday, February ~3, 1977, Jay Schulman, coordinator of the Na
tional Jury Project testifiedi' opposition to the proposed amendment to liule 
24(b). The National Conference of Black Lawyers fully supports the substance 
of the National ,Jury Projects statement amI testimony on the issue, and we 
vigorously urge that the Subcommittee restrain from reporting out a bill eIll
bodying the proJJosed amendment to Rule 24(b) of the Federal Rules of 
Oriminal Procedul'e. 

:i\Ioreover, the Oonference aii;serts that the composition of federal jury systems 
throughout the nation substantially underrepresents young and non-white peo
ple, and that the reduction of the number of peremptory challenges would deny 
federal defendants the opportunity of a jury composed of their peers. In order 
to develop a genuinely inclusive federal jury llystem with enough peremptory 
challenges to screen a jury panel of prejudice, '\ e believe that more peremptory 
challenges, rather than less, should be the substance of any change in Rule 24 (b). 

In conclUSion, the National Oonference of Black Lawyers invariably stallCls by 
the proposition that the Sixth Amendment guarantee of an impartial jury will 
suffer an evisceration if the proposed amendment to Rule 24(b) of the Federal 
Rules of Oriminal Procerlure is reported out of the Subcommittee in its present 
form. 

Mr. MANN. The subcommittee has received several statements for 
inclusion in the record. Copies of them were circulated to members 
,of the subcommittee yesterday afternoon, and without objection, they 
will be made'a part of our record. 

Hearing no objection, the following items are made it. part of our 
record: 

One, a letter from David R. Freeman, Federal Public Defender, 
Western District, Mo., dated February 23, 1977 ; 

Two, a letter from Shelby C. Kinkead, Jr., Federal Public Defender, 
Lexington, ICy., dated February 23,1977; 

Three, a statement on behalf of the National Association of Manu
racturers forwarded in a letter dated February 23, 1977, from Richard 
D. Godown; and 

Four, a letter from William Deaton, Federal Public Defender, 
Albuquerque j N. Mex., dated February 25, 1977. 

[The four documents follow:] 
FED.E:RAL PUBLIO DEFENDER, 

WESTERN DISTRICT OF l\lIssoURI, 
SP1'inu/ielil, Mo., Febrttary 23, 1977. 

Re proposed changes-rule 24, Federal rules of criminal procedure. 
HOll. JAMES R. ~IANN, 
Subcommittee 011, Oriminal J1t8UCe, Hou8e J-ud'iciary Oommittee, Hou8e Office 

BlI,ading, Wa8hington, D.O. 
DEAR MR. l\IANN: I write in opposition to the proposed revision of Rule 24, 

F.ecleral Rules of Oriminal Procedure. 
I am in agreement with those persons who suggest that the method of select

ing petit jurors ina criminal case should be thoroughly reviewed. But I chal
lenge the bare conclusion that reducing the nunlber of peremptory challenges or 
placing the defendant and the Government on parity in the number each Side is 
entitled to exercise will achieve the policy of the 1968 July Act of dnsuring that 
nIl litigants "shall have the right to grand and petit juries selected at random 
from a fair cross-section of the community in the district or division wherein the 
Court conv~nes." 28 U.S.O; § 1861. 

The committee on the operation of the jury system believes that reducing the 
number o~ IJeremptory challenges would prevent misuse of the 'challenge for 
purposes of· 61'stematically excluding members of a given group from the jury. 
Based on my 'experience over the years and the experience of my assistantsirr 
defending criminal cases in this district, I am simply lroable to see how the 
laudatory encls sought by the· ")mmittee will be fu('llituted in any degree by reduc-

,. 
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ing the number of peremptory challenges available to a defendant or making the 
number of peremptory challenges equally available to both parties in a criminal 
case. 

Only a defense lawyer who has sat at the council table with a black de
fendant, whose family and friends are seated in the back of the courtroom, can 
fully appreciate the impact of these people seeking Negro veniremen, who appear 
to be normallaw-abi(ling, hard-working citizens of their community, struck from 
the jury by the Government for no other apparent :reason than their race. We 
recently challenged this practice in this district in United States v. OOirter, 528 
F.2d 844 (8th Oil'. 1975) and United States v. NeZson, 529 F.2d 40 (8th Oil'. 1976), 
copies enclosed.' The challenges were unsuccessful in light of the standard an
nounced by th.e S'upreme Oourt in Swai1L v. Alabama, 380 U,S. 202,85 S. Ot. 824, 
13 L.Ed.2d 759 (1965), requiring a showing of consistent and systematic exclusion 
of Negroes by the exercise of peremptory challenges in case after case, whatever 
the circumstances, whatever the crime and whoever the defendant Or victim may 
be. Nevertheless, the Eighth Circuit Court of Appeals did characterize the prose
cutor's practice as raiSing a "serious question" and stated in United States v. 
Nelson, 8up,'a, at p. 43, 

"Should the prosecutors' practices, as revealed here and in Oa1·ter continue, 
we are sure that the district judges in the Western District of Missouri will 
take appropriate action." 

The point is that it is not the defendant in actual practice in the trial of a. 
criminal case who is responsible for ,the desb'uction of the cross-sectional flavor 
of the jury. The proposed change to Rule 24 will do nothing to remedy this de
plorable r-ractice. In a: non-capi4tl felony case reducing the number of qualified, 
jurors from twenty-eight to twenty-two before exercise of perempt~':y challenges 
does noth~.ng to promote a "fair cross-section". If anything reducing the size 
of the qualified ;panel correspondingly reduces the likelihOOd of a "fair .cross-sec
tion". The insigniftcant savings in time and money in the jury selectiouprocess 
by reducing the number of peremptory challenges and therefore the size of the 
qualified panel is far outweighed by the fundamental right of a defendant to 
have his jury selected from a fair cross-section of the community. 

Historically the concept of jury challenges was looked upon ail a protection for 
the accused .rather than a right of the prosecutor. See the attached brief, pages 
17 through 85 filed in United, States v. Oarter. 8upra, and prepared by ~'homas 
M. Bradshaw, Assistant Federal Public Defender for this district, for historical 
data.~ 

The jury selection rprocess in this district in th'e ordinary single-defendant 
felony case takes approximately 2 to 2% hours from the time the panel of venire
men is SWOl'll until the twelve members of the jury are selected. The judge in
vites the Government and the defendant .to submit proposed voir dire questions. 
"Gniformly, it is the·p.ractice in this district for the defendant to sub)llit proposed. 
questions to be propounded to the Danel, the Government submits no requested 
questions for voir. dire. If the judge does not like a particulal' .question that has 
been propounded by defense counsel he does not necessarily state that the ques
tion is improper but will ordinarily say ,that he will cover the subject matter 
in a different way, which usually means that the subject matter of the inquiry 
is so obscured that it evokes no response from the prospective venireman. 

I've been a Federal Public Defender for ove!' four years. Prior to that time :r 
spent over five and one-half years trying major felony <.:l'iminal cases in the 
State Oourts of Missouri where the lawyers condu~t the Yoir d,ire examina
tion. :r know from that '8~llerience it is possible- for two capable lawyers to COll
duct a voir dire examination, within. the bounds of propriety, in a. shorter perioli 
of time than a federal judge and, at the conclusion of the questioning period be 
ahle more intelligently to exercise challenges on behalf of their respective clients. 

In conclusion, I want to emphasize that We have no difficulty in this district 
in obtaining a panel of Iv en ire men that reprpsent a. true cross-section of the 
community. The names p;taced. in the wheels for our grand and petit juries in 
this district are selected ait random dnan annual basis from the voter registration 
list. There is substantial minority ,representation on each panel of veniremen. 
The prosecntor's practice of eliminating, in the name of the sovereign, minority' 
representation on juries may not meet the "systematic exclusion" stallda1.'d 
but it: does without Question smack of "tokenism" and,1should 110t be further 

1 These cases are not being reprinted. 
2 The brief is reprinted in Ilpp.3 at p. 20'1. 
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facilitatecl by the proposecl change to Rule 24. In short, .the proposed change 
will further degrade the quality of justice available to an accused in the federal 
courts of this country and it is on that score that history will judge our 
civilization. 

Respectfully yours, 

Enclosures. 

DAVID R. FREEMAN, 
FederaZ PttbZie Defender. 

LEXINGTON, KY., February 25, 1977. 
Re proposed change-rule 24, Federal rules of criminal procedure. 
Hon. JAlIfES R. MANN, 
.S·nbeommUtee on Or'imiQwZ Jtt8tiee, House Judioiary Oommittee, HOt/.se Offiee 

B'/IUa'ing, Wash'ington, D.C 
DEAR CONGRESSlIfAN MANN: The purpose of this letter is to voice opposition to 

the proposed change for Rule 24 of the Federal Rules of Criminal Procedure 
redUCing the number of peremptory challenges to five per side. 

I do not believe that the reasons cited by the Committee for such a change are 
valid and, therefore, do not feel that the proposed Rule is desirable. 

Our office has never used peremptory challenges as a means of systematic elim
ination from the jury of members of a given group. We have only used challenges 
to eliminate those individuals from the jury whom we believe exhibit a predispo
sition as to the matter on trial or an inability to be objective. It is the practice 
In our District to retain a panel of veniremen for up to [and in some instances 
in ex<!ess of] six months. Toward the end of a period of jury servi('e peremptory 
challenges become exceedingly important because of the need to eliminate those 
jurors who would be inclined to form an opinion as to the matter on trial based 
upon their prior experience in similar cases. Frequently, nnattorney's decision 
tllUt a juror would not be receptive to or objective about a defendant's case is 
intuitive ancl such a juror must, therefore, be eliminated by way of a peremptory 
challenge rather than for cause. 

I do not believe a reduction in the number of peremptory challenges would 
facilitate a savings of time. On an average our office tries in excess of 25 cases a 
~'enr and in our Distriet the attorneys are allowed to individually voir dire the 
:;urors. I do not recall having a case in which the jury selection process took more 
than two hours. Even if the proposed Rule might result in. a savings of time, I 
don't believe that ends of justice are necessariIybest served by a streamlined 
judicial system. . 

Finally, I don't believe that the disparity as to .the number of challenges pro
vided to the defense and the prosecution works an injustice. In the case of pri
vately retained defense counsel the government, because it has been involved in 
un of the cases tried by the panel, is more familiar with the backgrolmd of indi
vidual jmors than is the defense and can exercise its challenges with more dis· 
cretion and, <!onsequently, does not have the need for as many challenges as the 
clefem:e. Moreover, the SL{th Amendment right to a jury trial by one's peers 
inures to the benefit of the defense rather than the government. 

In closing-. I strongly urge that the Committee decline to approve the proposed 
change for Rule 24. 

Sincerely, 
SHELBY O. KINKEAD, Jr., 

Federa~ Publio Defender. 

COhlllfENTS OF THE NATIONAL ASSOCIATION OF M;\.NUFACTURERS 

The National Association of Manufacturers ("NAM") resoectfully submits 
these comments on the proposed amendments to the Federal Rules of Criminal 
Procedure now before this Committee. We will limit our comments to proposed 
Rule 6 (e), Secrecy of Proceedings and Disclosure, amendment. 

The NAM: is II voluntary, non-profit business org-anization whose members in
clude employers of all sizes and account for a major portion of all manufactur
in~ businef\S in the United States. Any of our members <!ould become the object 
of abuses of the granrl jury system engendered by the proposed amendment, as all 
are subject to the jurisdiction of at least one administrative agency. It is to these 
abllses which we direct our comments. 
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The amendment to Rule 6(e) offered by )Ir. Chief Justice Burger would per
:mit disclosure of grand jm'y transcripts to such government personnel, other 
-than the Attorney General, U.S. Attol'1ley or ,their authorized Assistants, as is 
:necessary to assist these specific attorneys in pel'forming their duties. The ra
-tionale advanced for this disclosure expansion by the Advisory Committee to the 
U.S. Judicial Conference is to "facilitate an increasing need on the part of gov
-el'1lment attorneys, [that limited class to which the grand jury transcripts may 
now be disclosed] to nlal;:e use of outside expertise in complex litigation." R.R. 
DOC. NO. 94-464, 94th Cong., 2d Se&s. 8 (1976). 

The NAJYI is concerned that the proposal will undermine the "long established 
1l0licy that maintains the secrecy of the grand jury in Federal courts." United 
States v. Proctor anit Gamble 00., 356 U.S. 677 (1958). The grand jury, a con
stitutionally authorized and court supervised entity, is a powerful mechanism, 
the use of which circumvents many of the-rights of the party lmder investigation. 
There is no right to have 'counsel present in the grand jury rOom, no notice of 
the charges against the party is given, and testimony can be compelled by a grant 

-of either use of transaction i.!nm.JlD.ity. These extreme exceptions to the principles 
-of freedom are justified mily because of "the"·importance society has attached to 
-detecting criminal activity and bringing to justice ,-bose responBible." Note, "Ad-
_:ministrative Agency Access t(lGrand Jury Materials," 75 Colum. L. Rev. 162,177 
(1975). However, if the proposal is adopted it is possible that the information 
acquired in the -crimin&l grand jury setting and made available t~ those adminis
-trativeagency personnel aSSisting. in the :criminal inve,stigllction will be used by 
-the administrati've agency in subsequent enforcement proceeding of its oWn, 
either civil or criminal. 

The AdvisOl'Y Committee itself -acknowledged the potential for that very kind 
·of abuse, should the grand jury materials be permitted to be more broadly dis
closed; disclosure to personnel whose expertise is ne.eded in the .criminal investi
gatioll "is subject to the qualification that the matters disclosed be used only for 
the purposes of the grand jUl'Y investigation." H.R. Doc. at 9. ',rhe. dommitteedid 
'suggest a method to promote the secrecy of the testimony and lessen the- oppor
-tunity for abuse of that information by the administrative agency assisting in 
-the invesigation. _ 
_ "The court may inquire as to the good faith of the assisting personnel, to en
sure that access to material is not merely a subterfuge to gather evidence un-

• attainable by means othertpan the grand jury." H.R. Doc. at 9. 
The NAM, does not belie,e that the precatory comments of the Advisory Com

mittee win adequately protect persons who are subject-to the jurisdiction of ad
ministrative agencies from the lUlfairness inherent in, the proposed alllenfu."1ent. 
'We respectfully submit that at a minimum rule 6(e) require a judicial deter
:mination, made after an adversary hearing, that compelling and particularized 
needs of the Justice Department justify the disclosures of specific grand jury 
materials 8.¥d that those disclosures are made to the minimum possible number 

'of additional government _personnel. A judicial determination of necessity for 
-the e."pert assistance is essential. It is undesirable to have the Attorney General 
-or U.S. A.ttorney who is directly involved in the criminal prosecution make the 
'decision as to whether administrative agency assistance is necessary. 

Several criteria. that must be met by the Justice Department in ordel' that a 
'limited disclosure order issue were discussed in J. R. Simplat (fo. v. Unite(L States 
Diiftrict Oourt for the Distl'ict of Idaho, -F. 2d- (9th Cir. 1976) . See also, Rob· 

-Cl't Hawthonte, Inc. v. Director of InternaL Revenue, 406 F. Supp. 1098 -(E.n.Pa. 
-1975). In order for the interest in permitting agency personnel to assist in the 
-grand jury investigatiQ-p. to outweigl!1 the societal interests in preserving grand 
_ jury secrecy and -use for the sole P1.i:tpose of handing down indictments, the De
partment of Justice must satis!., the-~'mrt as to the "necessity for each :particu

"lar [agency] person's aid rather tnil):'showing merely a general necessity for 
assistance. expert or otherwise." Si~~;!.1?t, slip opinion at 9, The Simplot opinion 

'places a desirable additional burd(li~ ,U)lon the Justice Department. No agency 
assistance will be permitted unless tk.e'1J\Pllartment adequately el:plains its "fail
ure to use qualified personnel withllil. !:he lf1;l)tice Department." Ibid. This requires 
the Department to look first to itll, I-,~Vn I!abstantial resources for assistance and 
'prevents the administrativp, agen(,7' i;'):'om automatic access to the grand jury 
'investigation. . ': 

We believe that the adversary h~<i't:ring standards set forth in Simplot should 
'be incorporated into any amendIri(lUt which expands the grand jury materill)s 
(lisclosure provisions of Rule 6 (e). ~:rhese criteria must be incorpol'll ted into tIlle 

I 
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rule as they enhance the societal interests in grand jury secrecy, freedom of the 
individual under criminal investigation and curtailing administrative agency use 
of information obtained in the criminal forum for its own civil enforcement activi
ties. Moreover, an adversary hearing must be mandatory in order to ensure that 
the balance between the prosecutor's alleged need for outside, expert aid and the 
secrecy of the grand jury proceeding be fairly struck. 

The N.A.M is grateful to the Committee for being permittecl to submit its views 
on this proposal, the practical effect of which will be to greatly alter the investi
gatory procedures of administrative agencies. 

FEDERAL PUBLIO DEFENDER, 
DISTRIOT OF NEW MEXICO, 

Albuquerque, N. Mem., February 25, 1977. 
Re proposed changes in ru1e 24, Federalru1es of criminal procedure. 
Ron. JAMES R.l\UNN, . 
S1tbcommittee on Ori;m;inaZ Justioe, House JulZioiary Oommittee, House Office 

B1l1illZing, Washington, D.O. 

DEAR CONGRESSMAN MANN: For the post four years I have worked. as an at
torney in the Federal Public Defender Office for New Mexico which handles be
tween 60-75% of the indigent federal criminal matters in this judicial district. 
I am acutely conscious of the necessity for an effective legal system. I firmly 
believe that a sine qua non for such a system is the ideal of fairness; or, at the 
very best, the "appearance of fairness." 

One of the few places in a criminal process where there is a visible "advantage" 
given the defendant is in the number of peremptory challenges presently allowed 
under Rule 24. The idea of achieving some sort of "parity" between the govern
ment and an accused person by changing the number of peremptory challenges 
has to be viewed TIt the context of the resources and investigative potential of 
each side. When so viewed, the overwhelming dominance of the government is 
obvious. 

Under the proposed rule, an accused wou1d have to rely on the trial court's 
discretion in allowing more than the reduced number of peremptory challenges. 
Presumably this 1s the same judicial discretion that is presently being attacked 
by those persons who advocate fixed mandatory sentences to cure the disparities 
in sentencing created by judicial "discretion." 

I respectfully submit to you that if we seriously entertain the concepts of trial 
by jury, a fair trial, and due process of law, the number of peremptory challenges 
presently allowed a federal criminal defendant is already at an irreducible 
minimum. 

Respectfully yours, 
WILLIAM W. DENTON, 

Mr. ~1:ANN. Several persons have contacted the subcommittee, in
quiring about how long the record will be kept open for the receipt of 
statements about the proposed amendments. 

The Chair announces that, unless there is objection, the record will 
be kept open until Tuesday, March 15. Is there objection ~ 

Hearing none, the record shall remain open untill\iarch 15. 
The subcommittee will now stand adjourned lmtil tomolTow, 

March 3 at 9 :30 a.m., in room 2237, Rayburn House Office Building, 
when we w~l meet to. decide whether legislation on the proposed 
amendments IS approprIate. 

The subcommittee stands adjourned. 
[Whereupon, at 1 p.m., the hearing was adjourned.] 

.; 
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APPENDIXES 

.APPENDIX 1 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUI'!' 

NOS. 76-1893 AND 70-1905 

IN RE: GRAND JURY J.R. S!lI!1'LOT CO., SIMPLOT INDUSTRIES, INC., ET AL., 
FETITIONEBS-APPELLEES 

v. 

UNITED STATES DISTRICT COURT FOR THE DISTRIOT OF IDAHO AND UNITED STATES 
OF A.MERICA, RESPO])ll)ENTS-AFPELLEES 

INTERNAL REVENUE SERVICE, REAL PAR'rY IN IN'TEREST 

OPINION-NOVEMBER 12, 1976 

A.ppeal from the United States District Court for the District of Idaho 

Before: HUFSTEDLER and CHOY, Circuit Judges, und KtNG,* District Judge. 
Hm'sTEDLER, CiJ:cuit Judge: 
This appeal raises important issues about the civil use of grand jury materials 

by oadministl'ative agencies providing technical assistance to the prosecutor and 
to the grand jury. For the reasons given below, we h01d that the denial in this 
case of the motion to vacate the Rule 6(e) order (Fed. R. Crim. P. 6(e» is 
appealable under the collateral order doctrine of 001H3'I" v. BenejiaiaZ IndttstriaZ 
Loan Gorp. (1949) 337 U.S. 541. We also hold that the order impermissibly 
compromised both the secrecy and independence of the grand jury, requiring 
vacation of the order and remand to the district court. 

For two or three years prior to convening the grand jury in this case the 
Internal Revenue SerVice (IRS) had been investigating the civil tax liability of 
J. R. Simplot Co. (J.R. Simplot) and Simplot hldustries, Inc. (Simplot, Inc.) 
(both sometimes called Simplot). The investigation was a large scale operation as 
Simplot, Inc. has 18 Or 19 subsidiaries and J. R. Simplot has three divisions. 
Total assets of the two components of Simplot exceed $175 million, and annu:;tl 
sales also exceed $175 million. The tax relationship between the components is 
yery complex because J,R. Simplot is oa privately heldcom.l,)any with only four 
or five shareholders, while Simplot, Inc. is a publicly held corporation. 

The grand jury was empaneled sometime in September 1975. On October 2, 
1975, the Government made a motion under Rule 6(e) to allow disclosure of 
grand jury materials and transcripts to certain IRS personnel, "in order that 
an analysis of the testimony, books and records may be undertaken by Internal 
Reyenue Service [personnel] in order to assist the Grand Jury in its investiga
tion into whether or not there have been criminal [tax] violations ••. " 1 

This motion was. granted on December 17, 1975, and during the SElme period, 
Simplot was responding to grand jury subpoenas. The order granting tIle Octo
ber 2 motion limited IRS use of the information obtained to assisting the grand 
jury; use in any civil context was exp~essly prohibited. The Government. macle a 
motion for additional disclosure on March 3, 1976. The motion was granted e{1l 

"Honorable Samuel P. King, United states District Judge, District of RawaU, s!ttlng 
byde~lgnation. 

1, Brief for Appellee at 3. 
(249) 
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v(/ rte and superseded the earlier order. This order had no restriction on the use
of grand jury information for civil tax purposes. Two days of hearings were' 
held after Simplot filed it motion to vacate the :M:arch 3 order. The superseding" 
order authorized disclosure to 24 named employees of the IRS. Simplot appeals,. 
or in the alternative seeks mandamus, to overturn the order of l\Iarch 3, 1976. 

I. 

Appealability has usually been found wanting when a witness challenges'. 
orders granting or denying disclosure of grand jury materials while the grand 
jury is still in session. The general rule requires the claimant to raise the issue 
in the main criminal proceeding (Yia a motion to suppress), by way of defense
in a contempt prosecution after noncompliance, or by way of motion to suppress· 
when the disclosure is used in suhsequent ciYillitigation. (See DiBella v. UnitecZ' 
States (1962) 369 U.S. 121: OobbZedick Y. United States (1940) 309 U.S. 323,. 
327.) The rule avoids disrupting the grand jury's investigation and achieves, 
efficiency by denying piecemeal appeal. 

Reyiew has been allowed when its absence would lea,ve the ulJpellant. "power· 
less to avert the mischief of the order." (Pel'lma1~ Y. United, States (1918) 247 
U.S. 7, 13; see also United, States Y. Rya1~ (1971) 402 U.S. 530, 533 ("Only in 
the limited class of cases where denial of immediate review would render im
possible any review whatsoever of an individual's claims have we allowed 
exception to th~s principle.").) In the case at ,bar, the breach of grand jury 
secrecy resulting from the grant of the district court'.s Rule 6(e) order cail:. 
never be repaired.' As with other privilegeu colhmtinications, the very fact of 
loss of confidentiality inhibits future communication regardless of the use to 
which the information is put. As Judge Lumbard bbseryed : . 

[I]t is blithely suggested that the orders here "may still be re,iewccl 
upon an appeal [from the ci,'i! suit]." Vi'11ile this may be true in a technical 
sense, the release of the grand jury minutes here will,. in practical terms, 
foreclose any later, meaningful appeal. A subsequent determination by this: 
court that gralld jury sec~ecy should have.been preserved will not undo the 
damages to the principle of secrecy which will ii,we been done by the dis
semination of the testimony. (Balcer Y. United, States Steel- 001·p. (2d Cir. 
1974) 492 F. 2d 1074, 1080-81 (Lumbard, J., dissenting).) 

Among the prUcies served by grand jury secrecy in Sim.plot are two which 
would be irretrievaplylost under post-disclosure re\iew. Both the need "to insure' 
·tho utmost freedom to the grand jury .. :' and the lleed to encourage free amI 
untrammeled disclosure ... " before the grand jury are permanently frustrated 
once disclosure occurs. (Unitc{~ Stc£tes IncWstries, Ina. v .. United States Di8trict 
OOU1·t (9th Oir. 1965) 345 F. 2d 18, 22 (q1£ot-ing UnitecL States Amazon Inll. Ohem. 
Oc>rp. (D. l\fd. 1931) 55 'F. 2d 254).) . . . 0 

However, mindful of the drawbacks of interlocutory appeal,' we hold only that 
Simplot has made a showing sufficient to make review approJ;lriate in the case. 
Because the gr.and jury iEl still in session and the existence of a potential civil tax 
proceeding has been shown, there is a significant issue of grand jury independ
ence. (See Note, "Administrative Agency Access to Grand Jury ~faterifils" 75 
Oolum. L. Rev. 162, 166 (1975) [hereinafter cited as "Agency Access"].) The fact 
that no indictment has been returned is also Significant.' On the one hand, the 
lack of indictment leaves open the possibility of loss of independence, while on 

2 Review of the Rule (I(c) oreler in Silll.plot is not, as the Government {!ontenels, in effect 
a motion to suppress. Here the grand jury is not being eleIjied any elata, and legitimat~ 
needs to h!u'e experts process the data for presentation to the grand jury wil! not, be 
frustrated. ' 

""Any holding that would saddle a grand jury with mlnltrlals and preliminary show· 
iug's would assuredly Impede Its investigations and frustrate the public's interest In th~ 
fall' and expeditious administration of the criminal laws." UJlitecL states v. Dionisio (1973) 
410 U.S. 1, 17. ' 

• The lack of an incUctment distinguishes Simp lot from ~ases such as In re Special ~rarclt 
1974 Grand ;fury (7th Clr. Aug. 24. 1976) (Nos. 76-1372 & 76-1419) (also distingulshabl~ 
becUtlSO it falled to' consider alternatives other than quashing subpena or disclosure to. 
defendunt) i Bakul' v. Unitc,! states ,Steel Om·p. (2d Clr. ~974) 492 F.2d 1074. 10i8; und 
In re Grano Jury Investigation of Violations of 18 U.S.C. § 1G21 (Perjury) (2d Cir. 19GB} 
B1i! F.2(l 533. , 

Onco the grand jury hus terminated an investigation by retur,nlng nn Indictment, dls-
o closure -can be llUd only under the second sentence of Fed. R. Crill'. P. 6(e) upon a showing

of "particulUl1zed 'uud compelling' need." U.'S. IncLllstric8, l'11c. v. UnUccL States D-istriot 
aOlwt (9th Cir. 1905) 1345 F.2d 18, 21. Disclosure for use in a civil proceeding is 'nppealabl~ 
ns It is an independent proceedlngs for discovery. 9 ;f. ~Ioore, ,Moore's l!'edernl l'l'Ilctice 
11110.13 [11] at 103 (2(1 cd. 1976). 
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the other hand, the possibility that there may be both no indictment and no civil 
proceeding creates ·a danger of an otherwise irremediable breach of secrecy. 
These features of Simplot's appeal have convinced us that grand jury independ-. 
ence and secrecy are at issue. 

Under these circumstances, the grant of a Rule 6(e) disclosure order is an 
appealable, final order under OOhen v. Benefic-ia~ Inaustria~ Loan Oorp. (1949), 
337 U.S. 541, 546. If irreparable breaches of secrecy are pOSSible, Rule 6(e) orders 
fall within "that small class which finally determine claims of right separable 
from, and collateral to, rights asserted in the action, too important to be denied 
review and too independent of the cause itself to require that appellate considera
tion be deferred until the whole case is adjudicated." (Ia.) Decision on Rule 6(e) 
orders will dispose of a "matter separate from the merits of the case." (Norman v. 
McKee (9th Cir. 1970), 431 F. 2d 769,773.) Irreparable breaches of grand jury 
secrecy create a sufficient "danger of denying justice by delay" to outweigh" 'the 
inconvenience and costs of piecemeal review ... .''' (Ia. at 774.) Viewing Rule 
6(e) orders as worthy of direct review is a continuation of the practice of giving 
28 U.S.C. § 1291 appealability a "practical rather than a technical construction." 
(Oohen, supra, at 546.) It is appropriate to review these orders because as a 
practical matter such orders will be otherwise unreviewable: 

II. 

Rule 6(e) provides access to grand jury materials for "attorneys for the gov
ernment for use in the performance of their duties." Indiscriminate expansion of 
"attorneys for the government" to include agency persoIl1:lel whenever it suits the 
convenience of the United States Attorney would blur the distinction between 
criminal and civil investigations. Blurring this distinction gives the agency u a 
much greater incentive to try to persuade the grand jury to investigate matters 
which are beyond its proper role but of interest to the agency." ("Agency Access," 
supra, at 166.) Also, the taxpayer is subjected to an unfair deprivation of rights 
when tax;es are extracted by abuse of the ctiminal process. 

The IRS possesses a broad arsenal of investigative tools for discovering civil 
tax liabilities. (See Unitea States v. Bisceglia (1965), 420 U.S. 141; 26 U.S.C. 
§§ 7602-06.) In creating these weapons, Congress provided what it believed was 
necessary. to protect the public fisc. Congress did not see fit to grant the IRS 
access to grand jury materials in criminal tax investigations. In addition, the 
grand jury is a constitutional entity under court supervision, not a tool available 
for Executive 'branch purposes. ("Agency Access,." supra, at 175-84.) 

The grand jury has powers reaching far beyond those of the IRS." Tlre justifica
tion for these powers is the singlemindedness of the grand jury's function in ac
cusing individuals of criminal acts. "It is critical that the offenses be crimes, be
cause the. only justification, if any, for the grand jury's massive intrusions upon 
freedom and privacy is the importance SOCiety has attached to detecting criminal 
activity <lnd bringing to justice those responsible." ("Agency Access," su,p'ra, at 
177.) That function is not served and the justification is inappUcable when grand 
jury material is us'ed fOr civil tax liability. Such use is in itself an abuse of the 
grand jury~ 

The taxpayer also has rights that are circumvented by civil use of grand jury 
material .. Use of. the grand jury means that the taxpayer is not entitled to notice 
as to any charges against him.1 The taxpayer's right to refuse to answer ir
relevant questions is severely restricted." He has no light to have counsel before 
the grand 'Jury," and his testimony can be compelled by grant of immuhlty."> 

G (Josonv. United States (9th Cir. 1976) '533 F. 2d 11119, is not inconsistent with the 
result reached here. Although there is some dicta in 0080n implying that Interlocutory 
review Is unav.anable, GOBan is distinguishable both because the issue of interlocutory
review was not before the GOBan court (G080n was an appeal from a contempt proceeding)' 
and becaUSe there was no showing of ·a potential -civil use in GOBan. See id. at 1120. 

Also, at least on!) circuit believes the 'collateral -order doctrine is more expansive in the 
grand jury context. Il£ re Investigation Before ~pril19'15 G-rand Jury (D.C, ·Cir. 1976 1>31 
F.2d 600, 605 n,S. ThIs eXllansive approach is bascd on the view that the efficiency loss Is 
less because a grand jury 'can more easily suspend action on a mattcr and shift to another 
than can a trIal court. 

U United States v. Doo. (S.D.N.Y. 1972) 341 F. SuPp. 1350,.1352 j "Agency Aiccess,'· 
BUln-a, at 177. 

7Tn re BlacIc (2d Cir. :1.931) 47 F.2d 542, 
8 Bursey v. United States (9th Clr. 1972) 466 F.2d 1059, 1076. . 
• United States v. Scully (2d Cir. 1955) 225 F,2d 113,116, 
10 'Comment, "Grand Jury Secrecy: ,Should Witnesses Have Access to Their Grand Jury 

Testimony 'as a lIfatter of Right~" 20 U.C.L.A. L, Rev. 804, 817 & n.n (197'3) [herelnafte!." 
cited as Witness .Access]. 
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Also a grand jury subpoena. is not subject to the same limitations as a civil sum
mons!l Allowing civil use without an adversary hearing and withou:t some strict 
showing of necessity would raise serious due process problems. As long as the 
target witness has not been indicted, he or she hag. no access to his or her own 
testimony.l!l To allow government agencies access would create a serious inequity 
in grand jury procedures and would undercut the function of secrecy as a bulwark 
against unwarranted investigations. 

I!'inally, to the extent that a hearing and a showing of particularized and com
pelling need are not required, the plain language of Rule 6(e) is distorted. That 
Rule contemplates that, even when some of the values -served by secrecy are no 
longer present because the investigatron is oyer, disclosure will be permitted 
only after a showing of particularized need." Agency access for ci.vil use creates 
an end-run which vitiates the second sentence of Rule 6 (e), while giving the 
agency an unfair adyantage and a fayored position Vi8-U-vi8 private parties. 

l'wo main pOints stand out: First, agency assistance to the prosecutor or the 
grand jury should neyer be allowed except upon an adyersary ,hearing resnlting 
in a finding that assistance is necessary. Second, the court's duty to safeguard 
the independ·ence of the grancl jury liYes beyond that hearing and requires close 
superyision of the agency's civil use of the information 'acquired from grand 
jury materials. 

Because the decision to allow disclosure is the result of a balancing process,l< 
in appropriate cases the need for allowing agency personnel to assist in the 
preparation of the presentation to the grand jury will outweigh countervailing 
,,·alues. To meet that standard· in a case like Simplot, the Government must shoW 
the necessify for each· particular person's aid rather than showing merely a gen
eral necessity for aSSistance, e:l>."Pert or otherwise. Moreover, absent an explana
tion for the failure to use qualified personnel within the Justice Department, 
the Government cannot carry its 'burden of shOwing that 'Outside experts are 
lleCesSary.:U; 

On the record before us, we are not persuaded that all 24 of the IRS personnel 
granted access were necessary to the investigation. In any event, the order must 
be vacated so that the district court can hold a hearing in accordance with the 
principles expressed here. 

To minimize abuse of the grand jury and to safeguard its independence, it is 
appropriate for the district courts to draw up guideUnes ,. to maintain thE.' secrecy 
of the grand jury assisted by administrative agency personneI,17 Two require-

l1'Comment, "Federal Grand Jury Investlgatioi:I cf PolltIcal Dissidents" 7 Harv. 'Civ. 
Rts.·Clv. Lib. L. Rev. 432, 448-52 (~072). 

13 806 g6nerany 8 J. Moore, Moore's Federal Practice 1) ~6.05 [2] (2d ed. ~076) ; Witness 
Access, BII/l1'a note 10. 

la E.g., Baker v. United states 'Steel 'Corp. (2d ·Clr. 1074) 402 F.2d 1074 (use by private 
plalntltl' In antitrust suit) ; SpeCial February 1071 Grand Jury v. Conllsk (7th Cir. 1973) 
490 F.2d 894 (use In pollee dlsciplluary llearlngs) ; U.S. Industries, Iuc. v. United States 
District Court (9th Clr. 1065) 34J5 F.2d 18 (use by private plalutlff in' antitrust suit) ; 
Allis·Chalmers :Mfg. ·Co. v. 'City of Fort Pierce, Florida (5th Cir. 1963) 3'23 F.2d 2'~3 (sem· 
hIe) ; In re Rolovachka (7th ·Clr. 1963) 317 F.2d 8'34 (state bar discipllnary proceedings) ; 
Doc v. Rosenberry (2d 'Cir. 1958) 255 F.2\l 118 (semble) ; In re Grand Jury InYestigatIon 
(S.D.N.Y. ~976) 41'4 F. ·Supp. 74 (SEC failed to show particularized need) ; Capitol Indem
nity Corp. v. First 1\linnesotta 'Construction Co. (D. 1\lass. 1975) 405 F. Supp. 929 (denied 
nse by AUSA representing HUD in civil suit) ; In re Petition for Disclosure of Evidence 
(El.D. V,a 1060) 184 F. SupP. 38 (state prosecutor for use In criminal proceedings). 

14 U.S. Indnstries, Inc. v. United States District Court (9th ·Clr. 1965) .345 F.2d 18, 21. 
llJ Fed. R. Crlm. P. 54 (c) : "'Attorney for the government' means the Attorney General, 

an authorized assistant of the Attorney General, a United States Attorney [and] an author
Ized assistant of 11 United States Attorney .... " 

~'he r~quirement for 11 showing of need would remain under the pending amendments to 
Rule 6(e) which expand "attorneys for the government" to Include "such other government 
personnel as are nCCCS8al'Y to assist the attorneys for the goyernment In the performance 
of their duties." 44 U.S.L. W. 4540 (emphasis added). Because of the Unltetl States Attor· 
ney's Involvement in the prosecution of the case, he or she cannot be I'ntrusted with passing 
on the neceSSity of assistance. Of. 'Coolldge v. New Hampshire (1911) 403 U.S. 443. 

,. It Is also appropriate for tIle Justice Deparbnent to draw up guidellnes regarding civil 
use by its employees to prevent analogous abuses. E.g., cOlU1Jal'e United States v. General 
Elec. Co. (E.D. Pa. 1962) 209 F. SuPP. 197 (attorneys for Antitrust Diy. allowed clvll use) 
with Oapitol Indemnity Corp. v. First :MInnesota :Construction 'Co. (D. Mass. 1975) 405 F. 
SuPp. 929 (denied use by AUSA representing RUD in ch-U suit). 

17 In this regard we recommend the thoughtful approach taken In Robert Hawthorne, 
Inc. v. Director of Internal Revenue (E.D. Pa. 1976) 406 F. SUllI>. 109S. Important areas 
which must be addressed by any set of guldellnes InclUde Insuring thnt the experts under· 
stand the 'Obligation of secrecy, creating an environment convpylng' the message that tIle 
agency is .Ilssisting the grand jury and not "Ice "erSil, and providing adequllte control o,-er 
and record of the access. 

. , 
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ments, however, are so basic to the preservation of values served by grand jury 
secrecy that they should be explicitly stated: (1) on appropriate request, the 
agency must identify the source of its information in a civil case that was pre
ceded by a grand jury investigation in which its personnel were used to assist the 
prosecutor in presenting a case to the grand jury; and (2) upon a motion to sU,P
press in the civil proceeding, the agency bears the burden of proving an independ-
ent source for the information. . 

By requiring identification we do not mean to saddle the agency with an onerous 
task, rather we intend only that, in the infrequent cases where there has been a 
grand jury inquiry assisted by its personnel, it must indicate whether or not the 
grand jury was the source of the information supporting the agency's positinn.18 

(at. 18 U.S.C. § 3504.) Such identification is necessary to remind the agency of its 
obligation to insure secrecy; the situation of agency access is analogous to that of 
the immunized grand jury witness. (See Ka8tigar v. Unite{/, State8 (1972) 406 
U.S. 441, 460.) Identification is but the first step in a schema guaranteeing that 
the individual "is not dependent for the preservation of his rights upon the in
tegrity and good faith" of the agency personnel working on his case. (Kastigar, 
8upra, at 460). The requirement removes most of the incentive for improper 
agency defiection of the grand jury inquiry by denying use of improperly acquired 
information. 

The prosecution normally bears the burden of proving that evidence is un
tainted wb,en taiI! t is prima fame shown.1

• This allocation bf burden is particularly . 
appropriate when civil use is made of grand jury material, because the private 
litigant has no means of practical access to the facts that would prove the 
link between the grand jury testimony and the evidence that the Government 
produces at the civil proceeding. The eecrecy of the grand jury proceeding to
gether with t!ll~ Government's exclusive knowledge of the steps that it took in 
the investigati()n foreclose effective access to the private litigant. (See Baker v. 
United State8 SteeZ Oorp., 8upra, at lQS1 (Lumbard, J., dissenting).) Addi
tionally, because we are dealing with the evanescent area of privileged com
munications, it is important to avoid even the appearance of undermining the 
grand jury's secrecy. 

In this case, both an adversary hearing and individual expert-by-expert .find· 
ings of the necessity for assistance were laCking. The disclosure was available 
for civil use without a further showing of "particularized and compelling need" 
as required by the second sentence of Rule 6Ce). Accordingly, the order is vacated, 
and the cause is remanded for proceedings consistent with the views herein 
expressed. 

18 The procedure and standards we enVIsion are sImilar to those under 18 U.S.C. § '3504. 
See United f:tates v. See (9th eir. 1974) 505 F.2d 845: United States v. Vlelguth (9th 
Clr. 1974) 502 F.2d 1957; United states v. Alter (9th -elr. 1973) 482 F.2d 1016 ; Comment. 
"Claiming Illegal Electronic SurvellIance: An Examination of 18 U.S;C. § 3504(11.) (1)," 
11 Hluv. Civ. Rts-Civ. Lib. L. Rev. 632 (1976). 

'" Where megal activity by government agents hilS been shown that may have led to 
evidence proirered by the prosecution, the prosecutor has the burden of demonstrating that 
the evidence is untainted. See United Stat88 V. ParOlltian, 299 F.2d 486 (2d Clr. 1962), 
atJ'd after ,'em.oulld, 319 F.2d 661 (2d Cir. 1963). In United State8 ii, Wade. (388 U.S. 
218, 240] (1967), tbe Supreme Court described tbe prosecutor's burden as one of making 
a 'clear and convincing' showing in this regard." 1 A. Amsterdam. B. Segal. & 111. Miller, 
TRIAL MANUAL FO~ ~RE DEli'ENSE Oli' <:!nIMINAL CASES § 251 at 2-190 (1967) (emphasis 
added) • 
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APPENDIX 2 

[Supplemental infDrmational submitted by Jay Schulman:] 

21 STUDIES OF FEDERAT, AND STATE PROSPECTIVE JURORS' TENDENCY.TO 
EQUATE AN INDICTMEN1.' WITH PROBABLE GUILT 

Quc8tion. If the state goes to th'e trouble of bringing someone to trial he is 
probably guilty. 

Percent Number 
agreeing interviewed 

21 
28 
29 

federal Jury pools: 1971J--71: Middle district of Pennsylvania _____________________________________ _ 
1973: Southern division of New Jersey _______________________________________ _ 
1973-74: Northern division of florlda ________________________________________ _ 
1974: St. Paul division of Minnesota __________________________________________ _ 25 1975: Southern divisl~n of South Dakota ______________________________________ _ 28 1975: S(uthern district of New York __________________________________________ _ 27 1976: Middle district of California ____________________________________________ _ 26 

29 

25 
25 
33 
28 
30 
33 
24 
29 
23 
24 
23 
21 
13 

1976: District of Maryland _________________________________________________ _ 

Statel~~Z PE~~~s bounty, N.Y _____________________________________________________ _ 

l~~~; ~aak~a{;~I~tY.-N:C::::::::::::::::::::::::::::::::::::::::::::::::::: 1975: Pittsburg County, Okla ________________________________________________ _ 
1975: Santa Monica, CaIiL _________________________________________________ _ 
1975: Berks County, Pa ____________________________________________________ _ 
1975; Delaware County, Pa ________________________________________________ _ 
1975: Schuylkill coun~, Pa _________________________________________________ _ 

l~~~; ~~~~; t;~Ouun~~' pa
a
::::::::::::::::::::::::::::::::::::::::::::::::::::: 1976: Middlesex County, N.L _______________________________________________ _ 

1976: Suffolk County, Mass _________________________________________________ _ 
1976: Alameda County, Call1. ______________________________________________ _ 

Source: National jury project data files. 

ALLOCATION Of PEREMPTORY CHALLENGES IN U.S. CAPITAL AND fELONY CASES, 1970--77 

Capital offenses 

Defense Prosecution Ratio 

1790 __________________ _ 
1865 __________________ _ 
1872 __________________ _ 
1911 __________________ _ 
1946 _________________ _ 
1977

1 
________________ _ 

I Proposed by U.S. Supreme Court. 

20 
20 
20 
20 
20 

(12) 

o _____________ _ 
5 4-1 
5 4-1 

20 1-1 
20 1-1 

(12) 1-1 

felony offenses 

Defense Prosecution 

State rUles 
10 2 
Ie 3 
10 5 
10 6 
(5) (5) 

1,200 
1,800 

400 
547 
565 

1,657 
650 
397 

804 
256 
863 
351 
565 
800 
300 
400 
300 
300 
302 
647 
628 

Ratio 

5-1 
3.3-1 

2-1 
5-3 
1-1 

Sources: Congressional Record.; Blackstone Commentaries; Moore, Voir Dire Examination of Jurors: The English Practice 
16 Georget~wn Law Review, 1921-28. . 

APPENDIX 3 

[Supplemental information submitted by David R. Freeman. Ex
cerpt from Appellant's Brief, United States v. Oarter, Docket No. '75-
1273, 8th Circuit Court of Appeals.] 

The District Court Erred in Denying Defendant's Motion for a Mis
trial and Motion for Judgment of .Acquittal or a New Trial Based on 
the Government's Improper Exercise of its Peremptory Challenges 

Tracing the history of peremptory challenges in the criminal justice systems "Of 
the United States and England is difficult because in early English law peremp
tory challenges are interwoven with and akin to our challenges for cause. How
ever, the concept of challenging or striking potentiaol jurors is recorded as early 
as the year 104 B.O. in ancient Rome where it was enacted by statute that the 
accused and his accuser would each propose one hundred (100) "judices", with 
each having the right to reject fitty (50) from the list of the other resulting in 

-----.---
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one hundred (100) remaining to try the alleged crime, Forsyth, HistorJ/ of Trial 
by Jury (2d ed. 1878) p.145. 

By the middle of the 13th century, jury challenges in Eng,land are )'f>feiTed to 
in legal treatises from that time, 2 Pollock and Maitland, The History OJ '1JJnfllish 
Law (2d ed' 1898), p. 621, 649. However, it is important to remember that from 
its very inception the concept of jury challenges was looked upon as a protection 
for the accused rather than a right of the prosecutor, 4 W. Blackstone, Oommen
tarie8, p. 346 (1st ed. 1765), peremptory challenge was intended to be "a pro
vision full of that tenderness and humanity to prisoners for which {mr English 
laws are justly famous." Xn early England, as in the United States today, it was 
recognized beyond dispute, that the purpose of jUl'Y challenges was to insure to 
the accused a trial by a jury of his equals, selectrd from his community, as a 
protection against the Government's exercise of arbitrary power. As early as the 
reign of King Edward XV QIf England, a case is reported in which two criminal 
defendants sought to set aside their conviction because they were tried by 
justices of the King's Bench rather than a jury. The King granted their petition 
and thereby "affirmed the principle of the indefeasible right of the subject of 
this realm to be tried, as they bave heretofore been accustomed, by a jury of 
their peer8.", Forsyth, History of TriaZ 011 J1trJ/, p. 363 (emphasis added). 

In the United l::ltates any examination of the law apPlicable to peremptory 
challenges in criminal cases must begin with the trilogy of cases decided by the 
Supreme Court in 1880; Strauder v. West Viruiwia, 100 U.S. 303; Virginia. v. 
Rive8, 100 U.S. 3i3; and Ew Parte Virginia, 100 U.S. 339. The Strauaer and Rives 
cases involved challenges to state jury selection fo,~ grand and petit juries by 
Negro defendants seeking removal from state to federl.tl courts. Ew Parte Viruinia 
involved a challenge of a statute making it a l'ederal crime to exclude Negroes 
from state, grand and petit juries. All of these cases' were decided under the 
Fourteenth Amendment to the United States C!!'.lstitutioil Due Process and Equal 
Protection Clauses, wbich was passed and deslgned prim.arily for the protection 
of the Negro race after emancipation, Strauder', s'ztpra, 100 U.S. at 307, Even as 
early as 1880, the Supreme Court recognilled ttnt when the: right to trial by jury 
in criminal' cases, guaranteed by Article III of the United States Constitution, 
is infringed upon by improper jury sel~ction, not only the ac~msed suffers injury, 
but also the class of excluded citizens; by denying them the "'privilege of partic
ipating equally ... in the administration of justice," Straud~r, supra, 100 U.S. 
at 308. The Court's finding of a denial of due process and equal protection iDJ 
Strauder was based on the unfortunate, but undeniable, existei.lce of prejudices 
among classes in all societies, including racial prejudice betwl~en Whites and 
Blacks which has continued in the United States to the presenJ; day; 

"The very idea of a jury is a body of men composed 01 the peers or equals 
of the person whose rights it is selected or summoned to determine; that is, 
of his neighbors, fellow associates, persons having the same ~e:gal status in 
society as that which he holds. . . . It is well known thl.tt prejudices 
often exist against particular classes in the community, which, sway the 
judgments of jurors, and which, therefore, operate in some cae:es to deny 
to persons of those classes the full enjoyment of that protection which 
others enjoy." 

Stmlldet·, sltpra, 100 U.S.. at 308-309. Challenges to the selection \')f juries, 
principally by Negro defendants, continued after Strauder and in 1935 l';n Norris 
v. Alabarna, 294 U.S. 587, 589, the Supreme Court restated the princ~'ple that 
systematic exclusion of a class of persons from jury service is a depriv,ution of 
the defendant's rIght to an impartial jury in violation of the Equal Pt!)tection 
and Due Process Clauses of the Fourteenth Amendment llnd cited the f~1ll0wiug 
cases as standing for the same principle: Neal v, Delatoarc, 103 U.S. 3rO, 397'; 
Gibson v. J[isSissippi, 162 U.S. 565; Garter v. TexaB, 177 U.S. 442, 447; B.ogersv. 
AlabamHL, 192 U.S. 226, 231; Martin v. Texas, 200 U.S. 316, 319. See aIscl, Patt(Jr-
80n v. Alabama, 294 U.S. 600 (1935). In 1940 the Supreme Court a~;ain had 
occasion to restate its principle in II case brought by a Negro defend,l,tnt chal
lenging his Indictment by a State Grand Jury from which Negroes w~oe;;rs
temically excluded solely on account of their race, Smith v. Texas, 311 U.S. 128, 
130' 

• "It is part of the established tradition in th~\ Use of juries as instruments 
of public justice that the jury lJe a bo(ly truly repre13entative of the com
munity. For racial discrimination to result In the exclusion from jury 
service of otlIerwise qualified groups not only violates our Cop..stitutiOJ;l and 
the laws enacted under it but is at war \vith oilt bask concepts of a demo· 
cratic society and a representative government • " . the fact that the written 



words of a state's laws hold out a promise that no such discrimination will 
be practiced is not enough. 'l'he Fourteenth Amendment requires that equal 
protection to all must be given-not merely pl.·oillised." 

All of the cases cited above dealing with jury selection had to do with the 
selection of a panel from various types of jury lists. In Swain v . .il.laba1'na, 380 
U.S. 202 (1965) the same issue of systematic exclusion of a class of persons from 
a jury was brought before the Supreme Court, but this time the challenge in
volved the prosecutor's use of peremptory challenges to exclude Negroes from a 
jury in which the defendant was a Negro. The Court recognized that such sys
tematic exclusion would amount to the pervel'sion of tne peremptory challenge, 
which was initially designed to protect a criminal defendant, Swain v. Alabama, 
81tpra, 380 U.S., at 224. However, the Court did not decide the case on this issue 
because it held, without citing any authority, that there was a presumption in ," 
any particular case that the prosecutor was exercising his peremptory challenges 
fairly and impartially, Swain, supnlt at 222, and that the petitioner had not made 
a sufficient showing to overcome this presumption. The petitioner's proof was 
found to be insufficient because, although he was able to show that no Negroes 
had ever served on a petit trial jury in Talladega County, he had not shown 
whefuer this was the result of peremptory challenges by the prosecutor or the 
defendant. 

Since 1965, the Swain case has apparently been established as the landmark 
decision on the question of improper exercise of peremptory challenges by the 
prosecutor. tAnd based on the SWU1'in case several challenges to convictions based 
on systematic exclusion of Blacl{s from petit trial juries by the prosecutor's use 
of peremptory challenges have been denied by this circuit court because the 
defendant had not offered sufficient proof to overcome the presumption first 
enunciated in Swain. In Maxwen v. Stephens, 348 F. 2d 325 (8th Cir. 1965), a case 
which arose from the Eastern District of Arkansas, the defendant, a Negro, 
charged with the rape of a White woman challenged his conviction because of the 
nine (9) Blacks on the trial jury panel, three (3) were excused for cause by the 
Coud and six (6) were removed by the prosecutor's use of peremptory chal
lenges. The Court held that an all White jury was not an unconstitutional result 
citing Swain v. Alabama, supra. In United, State8 v. PollanI, 483 F. 2d 929-930 
(8th Oir. 1973), a case from the 'Eastern District of MissOlUri, all four (4) Black 
veniremen had been peremptorily challenged by the Government. The appeal was 
denied because the appellant had not offered any evidence of the "prosecutor's 
systematic exclusion of Blacks from petit juries over an extended period of 
time." 

The Court again relied on SWai1~'S finding of a presumption of proper conduct 
on the Dart of the prosecutor. In Little v. United States, 490 F. 2d 686 (8th Oir. 
1974), from the Eastern District of Missouri, the. prosecutor struck all Blacks 
from the jury panel. However, the appeal was again denied because no proof 
of systematic exclusion had been offered. These cases were followed in the most 
r~nt case, United State8 v. Delay, 500 F. 2d 1360, 1365 (8th Oil'. 1974), from 
the Eastern District of Missouri, where the prosecutor excluded all Blacks f.rom 
the jury in a case involving a White defendant. The Court held that a single inci- .. 
dence of exclusion of all Blacks from a jury is not grounds for reversal citing r-
Swain v. Alaoamw, 8upra. In each of the above cases the Court held that to over-
come the presumption that a prosecutor has exercised his peremptory chal-
lenges properly, a defenaant must make a prima facie showing of discrimination 
by proving the prosecutors' systematic exclusion of Blacks from petit juries over 
an extended period of time, United, States v. DeZay, supra at 1366. 

The quantum of proof necessary to make the prima facie showing contem
plated by Swain has never been delineated or even discussed by this Court. How
ever, it would appear that in balancing the right of the prosecutor to exercise 
bis peremptory challenges against the right of the criminal defendant to a fair 
trial by an impartially selected jury, the right of the defendant to a fair trial 
should be more carefully guarded and that liberality should be used in measur
ing the defendant's quantum of proof of systematic exclusion. United States v. 
Pear8on, 448 F. 2d 1207,1217 (5th Oir.1971) : 

"We do not read SWcUn as meaning that the attack on the Government's 
use of its challenges must fail if the im1)('rmissihle USf' is not exercised one 
hundred percent of the time (compare 380 U.S. 206, 85 S. ct. 824, 13 L. Ed. 
2d 759). 
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... it can reasonably be argued that the courts should be liberal in hold
ing that defendants have established the claim of systematic exclusion 
prima- faCie if S1vain' 8 approach to the problem is to be workable. The burden 
of proof faced by defendants is most difficult." 

Appellant submits that the presumption of prosecutorilll fairness found in 
S~/)a.in is without basis in common law, case law or statute and that the burden 
should be placed on the prosecutor to prove proper eXercise of his peremptory 
challenges rather than upon the defendant. Kuhn, Jw'Y Di8crimination: The Newt 
Pha-se,41 S. Cal. L. Rev. 235,286-287. 

"The Supreme Court's view seems to suppose that a prosecutor trying 
a Negro remOves Negro veniremen to get White ones, his objective is to 
remove possible pi'ejudice in order to substitute probable impartiality, and 
that the natural effect of removing all Negroes by peremptory challenge is 
to produce a fair, alooit White, j'ury. To state the !point 1s sufficient to 
refute it." 

However, even under the Swain decision appellant submits that he h'as made 
a prim{/' facie showing of systematic exclusion in the instant case. Although 
the District Court denied appellant's challenge on the besis that ~ppellant's 
stattistics showed that the prosecutor had left Blacks oii the jury panel in 
slightly over fifty percent (50%) of the cases, these statistics can be looked at 
in different ways and different conclusions reached. We believe it is signifi
cant that in exercising its peremptory cballenges in tbe fifteen (15) criminal 
jury trials in the Western District of Missou~i during 1974, the prosecutors 
excluded eighty-three percent (83%) of the Black veniremen, 'who had been 
found qualified to serve as petit jurors ruld who had not been challenged for 
cause. Appellant submits that such a high percentage cannot be the result of 
coincidence and can only indicate a philosophy on tbe part of the U.S. Attor
ney's Office for tbe Western District of Missouri, wbetber conscious or sub
conscious, of trying to exclude as many Blacks as possible from criminal trial 
juries in which the defendant is Black. One need not conclude that this is a 
conscious effort on the part of the U.S. Attorney's Office to deny Black defend
ants a fair trial. It may be tbe result of hahit, of failure to thoroughly voir dire 
the jury, or of other unknown factors at work. In any event, toe effect is the 
same, that is, tllat if yvu are a Black venireman in the United States District 
Conrt for the Western District of MIssouri, you stand little chance of serving 
on a petit trial jury in·a case Where tbe defendant is Blac:k . 
. In the instant case, the trial transcript indicates that during the voir dire 

of the jury it was established the first Negro venireman, Mr. Haynes, had 
formerly been in tbe Military Police, was employed as 'a tool setter at Remington 
Arms Company and tbat his wife was employed at a medical clinic in Lexing
ton, Missouri CT. lS, lB, 21). Mr. Trezvant, was employed at Milgram Food 
Store and his wife at Research Hospital (T. 25). Mr. Beverly had been em
ployed by the Internal Revenue Service for twelve (12) Ye'ars and his wife 
was not employed (T. 26, 27). It was learned that Mr. Kelby [.lnd her hus
band were both employed in Laundries (T. 28). Mr. Thomas had a cousin 
who was a deputy United States Marsbal and he, himself, was employed at 
Sears Roebuck, with bis wife employed as a pre-school t\lllcher (~'. W, 33, 34). 
Based on this information alone, the prosecutor struck those five (ti) Blacks 
from the jury by using bis peremptory ch,allenges. Only a defense atto~~ey wbo 
bas sat at the counsel table with a Black defendant, witb the defendant's fam
ily seated in tbe back of the courtroom, can fully appreciate the impact on 
these people of seeing Negro veniremen, who appear to be normal IR~-abiding, 
hard-working citizens of their community, struck from tbe jury for no other 
apparent reaSOn than their race. 

It is not only the denial of a fair trial to a Black defendant that is involved in 
tile systematic exclusion of Blacks from a petit trial jury, but also the Injury to 
those :Blacks who are excluded by being denied tbeir right to participate in gov
ernment and the criminal justice system and to society as a wbole by being 
denied the perspective that tbose Blacl, veniremen might bring to a jury's delib
erations. It would be presumptuous to conclude that Black jurors'would vote as a 
unit solely because theY.are of the same rat'e or that they would vote to acquit 
a Black defendant simply because he is Black. This mayor may not" occur in 
individual cases. The important thing to consider is that if over eighty percent 
(80%) of the Negroes potentially available for jury service are'1leing excluded by 
the Prosecutor's use of peremptory challenges, a certain perspective is missing 
from the jury's deliberations in those cases. Just as Mr. Justice Marshall, a 
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Negro, brings a different perspective to the Supreme Court based on his different 
experiences, so might Black jurors bring a di!l:erent perspective or set of ideas to 
a jury. Based on the~ individual experiences they may perceive evidence differ
ently from ft White juror or may judge the credibility of a witness dilierently. 
The same problem e.xi.sts with the exclusion of any class of individuals from 
jury service. See Ballard v. United States, 329 U.S. 187, 193-194 (1946) involving 
the exclusion of women from juries. WheneH~l: the prosecutor excludes any mem
ber of a particular class from service on a grand or petit jury Simply because of 
11is membership in that class, any criminal conviction which results has been 
unconstitutionally obtained. 

Recent cases have held that the convict'ld defendant need not even Ibe a mem
ber of the excluded class, Peter8 v. KifJ, 407 U.S. 493 (1971). This is based pri
marily on the belief that the value of a jury trial lies in the jury constituting a 
cross section of the community-people who bring different backgrounds and ex
periences to their deliberations and, thereby, water down each others prejudices 
Ilnd enhance their collective ability to understand the evidence and to weigh the 
credibility of the witnesses. As Mr. Justice Marshall pOinted out in Peters v. KifJ, 
supra, 407 U.S. at 502-504, we need not conclude that jurors of one race are all 
going to vote as a unit to recognize the danger of excluding one segment of our 
citizenry from the only way in which many laymen can participate in the ad
ministration of justice. Congress has obviously stated the position of the legis
lature on this issue 'in passing Section 1862, Title 28, United States Code: 

"No citizen shall be excluded from services as a grant or petit juror in 
the district courts of the United States on account of race, color, religion, 
sex, national origin, or economic status." (as amended 3/27/68). 

In addition to a criminal defendant's right to a jury fairly selected, there is 
the right or privilege of each United States citizen to serve as a juror, no mat
ter what class he belongs ·to. Except for the right to vote thi~ may be the only 
way in which he can participate in government. The value of jury service lies 
in tho educational value for the layman in having first hand contact with the 
criminal justice system and with the lawyers and judges who work in that 
system day in and day out. Jury service has been ~ecognized as tending to 
cause people to think in terms of fair play i to accept responsibility for their 
own acts i to recognize their duties toward society i to promote the thinking of 
the community and its problems rather than only oneself i to place the direction 
of SOCiety in the hands of the people and to operate as a pOlitical safety valve 
to prevent revoilltion or violent overthrow of government. Forsyth, History of 
Trial by Jury, p. 355-357. Perhaps just as important a trial by a fairly selected 
jury may even have a beneficial effect on the defendant himself and his family: 

"Now the very eSl;artce of tl).e jury trial is its principle of fairness. The 
right of being tried by his equals, that is, his fellow-citizens, taken indis
criminately from the mass, who feel neither malice or favor, but simply 
decide according to what in their conscience they believe to be the truth, 
gives every man a conviction that he will be dealt with impartially, and 
inspires him with the wish to mete out to others the same measure of equilty 
that is dealt to himself." (emphasis added) History of Trial by Jury 8upra at 
354. 

If the result indicated by appellant's statistics for criminal trials in the 
Western District of Missouri during 1974 occurred because of a plan used to 
sp,lect the jury panel, there would be little question about its unconstitutionality. 
If the ~me result is achieved by different means (peremptory challenge) the 
selection is still unconstitutional Ilnd the peremptory challenge system is in need 
of change. The peremptorY challenge is procedural, provided for by Rule 24(b) 
Fed. R. Crim, Proc. There is nothing in the constitution that requires a certain 
number of peremptory challenges, requires that peremptory challenges be exer
cised in ally specifie manner, or requires peremptory challenges at all. Stilson v. 
United States, 250 U.S. 583, 586. Although peremptory challenges were originally 
conceived f<\r the protection of the accused, it would appear that in the Western 
District of Missouri a Bluck defendant would stand a better chance flf being 
trIed hv a fairly selented jury if no neremptory challenges were permitted ·at all. 
Appellnnt is aware of the practical difficulties in revising the peremptory challenge 
system but the mere fact of the continuing appeals on this issue since S't/.lain v. 
Alo.bama., should indicate that it is a continuing· problem and in need of revision. 

PI'osecutors have been secure in the belief that the purpose of peremptory 
challenge was to strike veniremen arbitrarily to try to obtain a pro-prosecution 

"' 1". 
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jury. It should be established that peremptory challenges must be exercised con
sistent with the accused's constitutional rights. As One possj.bility, appellant 
suggests that when a criminal defendant raises the issue of systematic exculsion 
of a class by peremptory challenges, it should be stated On the record the number 
of persons on the panel who JUte members of the excluded class, the number 
struck by the prosecutor and the reasons for those strikes. If the Court believed 
that the strikes were exercised solely based on the juror's membership in the 
excluded clllss, the peremptory -challenge would be disallowed. As another alter
native, it may be that the government's right to peremptory challenges should 
be eliminated altogether '!Ind their strUms confined to those for cause. This 
approaCh is not so reVolutionary when it is considered that this was the rule in 
early England. 4 W. Blackstone, Oommentaries (1st ed. 1760) p. 84:7: 

This privilege, of peremptory challenge, though granted to the prisoner, is 
denied to the King by the statute 88 Edw. l.st. 4., which enacts, that the 
King shall challenge no jurors without assigning .n cause certain, to be tried 
and approved by the Court. 

APPENDIX 4: 

CORRESPONDENCE 

OFFXCE OF THE FEDERAL PUDLIC DEFENDER, 
DISTRICT OF MABYLANO, 

U.S. COURTHOUSE, 
Baltimore, Md., Febr,uary, 17, 1977. 

Ron. JAl!ES R. MANN, 
Suoc(nmnittee on Oriminal Justice, HO'l1-8e J1td.Wia,rll Ootmnittee, H(}uSG Office 

B1tild·ing, Washington, .D.O. 
DEAIl CONGRESSll!AN MANN: It is my understanding that hearings are about to 

held with regard to whether or not the number of peremptory 'Challenges allowed 
in Rule 24 of the Federal Rules of Criminal Prucedure should be lowered. I am 
firmly of the opinion that limiting further the number of peremptory challenges 
will not result in any !;Rving of time or money to the United States and can only 
deprive an :accused of his right to a fair trial. 

If you feel it worud be of any assistance to yOUI' Committee, I would be willing 
to testify at a mutually convenient time . 

Sincerely, 
CHARLES G. BERNSTEIN, 

Federal Public Defender. 

LEGAL AID AND DEFENDER ASSOCIATION OF DETROIT, 
FEDERAL DEEl')NDER OFFICE, 

Detrmt, Mioh., Februarll 25, 19"1"1. 

Re Hearings on proposed (!hanges in Federal Rules of Criminal Procedure. 
THE E'QUSE SUBCOMMJ.TTEE ON CRIMINAL JUSTICE, 
Sam Rayburn Office Build.ing, 
Washington, D.O • 
(Attention of Mr. Thomas Hutchinson.) 

DEAR SIR: We are writing with regard to the upcoming hearings on the pro
posed changes in the Federal Rules of Criminal Procedure. Specifically, we are 
displeased with Rule 24(b) which works to reduce the number of peremptory 
challenges, and do not favor same. Since our experience here indicates thll!t the 
majoril;y 'Of the judges do not allow defensecoun!:lel to personally voir dire the 
jury; that there is under-representation of. minorities and young people in the 
jury pool; that many of the Assistant U.S. Attorneys tend to exclude these 
under-represented groups of people from juries; ltnd that the average time in, 
volved in impaneling a jury is not more than 2 hours; we feel tha.t proopsed 
Rule 24(b) is ill-advised and inherently unfair to defenda.nts. 

Sincerely, 
dA.MES E. ROBERTS, Ohiej FederaZ De/emler. 
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COMMUNITY DEFENDER ORGANIZATION 
OE' THE DISTRICT OF MINNESOTA, INO., 

Minnea;poU8, Minn., February 25, 19"1"1. 

Ohief Ooun8el, Sullcommitte on Oriminal JU8tice, Sam RU1Ib1trn Office B1tild
ing, Wa8hington, D.O. 

DEA.R iYfR. flUX-oRISON: By way of 1ntroduction, I am the Federal Community 
Defender for the District of Minnesota. 1 understand the Subcommittee on 
Criminal Justice of the House Judiciary Committee is holding hearings on pro
posed changes in Rule 24, Federal Rules of Criminal Procedure. I understand 
that proposals are before the Committee to reduce peremptory challenges avail
able to defendants in felony cases. 

I believe any reduction in peremptory challenges would seriously impair the 
ability of defendants to obtain fair trials. The slight advantage accorded de
fendants in the number of peremptory challenges is a valuable right cherished 
by all defense lawyers. For indigent defendaruts, that right is doubly valuable. 

In the District of Minnesota, the jury selection process, from my experience, 
represents a very small percentage of the total jury trial process. The Federal 
District judges conduct substantially all of the voir dire. Therefore, any time 
saving by reducing peremptory challenges will be insignificant. 

While I feel our jury panels in the District of Minnesota are representative 
of minorities, the minority populations in our District are comparatively small. 
Therefore, a minority member accused of a crime prizes peremptory challenges. 
I feel the Assistant United States Attorneys involved in litigation in this Dis
trict are fair minded. Nonetheless, if only one or two members of a minority are 
available for jury selection, probabilities are increased of their exclusion if the 
defendant is also a minority member. 

I sincerely hope that the Subcommittee will resist any temptation to 'dve 
time at the risk of denying traditional rights. 

,Very truly yours, 
THOMAS M. ltELLY, Oommunity Defender. 

Hon. JAMES R. MANN, 
Ohairma1~, Oommittee on the Judiciary, 
Washington, D.O. 

ASSOOIATION OF DEliENSE LAWYERS, 
Ohicago, Ill., February 28, 19"1"1. 

DF..An Mn. MANN: I am the President of the Illinois Association of Criminal 
Defense Lawyers, an organization of some three to four hundred attorneys 
specializing in the defense of criminal cases. In such capacity, I recently con
ducted a poll of our membership concerning the proposed reduction of peremptory 
challenges available to defendants pursuant to Rule 24 of the Fecleral Rules 
of Criminal Procedure. 

It was the overwhelming opinion of the responding attorneys that the time 
to be saved by reducing the challenges was negligible. For example, on the 
uyerage, the total time involved in jury selection in the Northern District of 
Illinois is only one and one-half hours. Reducing challeD'{es in this situation 
would save only a few minu:tes. ' 

Balanced against this is the importance of challenges 3n the selecting Jf a 
fair and impartial jury. As we are all a ware, those persons harboring deep racial, 
ethnic, claii:'s or other prejuclices are not often inclinecl to publicly admit 'them 
during voir (lire examinatioil. It is the function of the competent and experienced 
trial lawyer to perceive these prejudices, though not admitted by the potential 
juror, and to use a peremptory challenge to eliminate that person so that the 
entire proceeding wlll not become polluted hy that prejudice. 

It is, therefore, the position of the Illinois Association of Criminal Defense 
Lawyers that any red.uction in the number of challenges peremptorily available 
to the defendant in a{'~riminal case will be sedous abrogation of the right to a 
fair trial and will in no significant manner speed the administration ()f criminal 
justice. 

Very truly yours, 
THOMAS P. DURKIN, Pre8ident • 

.i/ 
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FEIDERAI. Punu;c DID'ENDER, 
EtS',rnTCT OF ICUWAS, 

Wichita, KaM'., Fevrua?'V 28,19'1'1. 
HOUSE SUBCOMMITTEE ON CmMINAL ,;'fUS'fICE, 
Sam R(l!!J1mrn, Ot/ice Bttilrli'n[!, ' 
Wasltington, D.O. 
(Attention of Thomas Hutd:lison.) 

GENTLEMEN: A poll has been tlU,en of trial counsel in the Office of Feder/ll 
Public Defender for tlle Distric'c Ill! KamJas. 'Ye arf~ un~,nimous in (lUI' opposition 
to the proposed change{)f Rule, :tri. ,Ve feel Ulat tlie, amendment to t.he R"lle 
would 11ave an erOSi'i>ll!l:ry effect upon our federnl jUl'y system. 

'Ve, of course, are aware that there has been aEJharp increase in crime in' 
the past decade and .thf~t there is a concerted effort ou everyone's part to rellaMy 
this problem. HoweT'er, w'e sIncerely feel that the f!Urrent jury system sli.bul<l 
not be disturbed. ' 

The average time e:.\:lIended in selecting a jary within our district is one to 
two hours. ' 

We feel that the <time an{l expense involver1 in fJelection of a jury should Dot 
he con,,1dered as criterht in (1etf~rmlning whet:l1er or not the number of perempb:lry 
challenges should be reduced. '.rhe 'Only cliteria t<Y be considel:ed is a system ~hat 
will afford a dtizen of this country a fair trial. 

Very truly yours, 
LEONARI) D. 1\1UNKER, 

FedemE Pttvlic De/emler, 

OHARLEf! D. ANDERSON, 
A.sllistant Fedcl'aZ Public Defender. 

FEDERAL DEFENDER PROGRAM, 
U.S. DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, 

Ohicago, In., Mal'clb .'2,19'1"1. 
THOMAS £IuTOHISON, ESQ., 
Ohief Leya! Oounsel, House Suvcommittee on Orimi'Mrl Jt!stice, Sam Rayb!~ni, 

Office B1bilding, Washington, D.O. 
DEAR MR. HUTCHINSC'<N: I take this opportunity to write in opposition to the 

proposed change in Rule 24 of the Federal Rules of Criminal Procedure, a change 
I voted against as a member of the Criminal Rules Committee. I offer the follow
ing brief comments in support of my oPPosition to attempting to reduce the num
ber of defense peremptory challenges and to equalize the number of defense and 
prosecution peremptory challenges. 

I respectfully suggest, based upon my experiences as a trial lawyer in the 
federal courts and the experiences of my staff attorneys, that reducing the num
ber of peremptory challenges will have little or no effect in expediting trials. 
In some cases all of the peremptory challenges are not used. ,l\:[ore importantly, 
time employed in jury selection in the federal courts is certllinly not excessive. 
For that matter it takes us on the average a little more than an'hour to select a 
jury in most federal court cases. Inn sum, the reduction of a few peremptory 
challenges will have an insignificant-if any-time saving effect. 

On the other hand, reducing and, equalizing the number of peremptory chal
le:uges may well prejudice defendants by eliminating an important safeguard 
to their right to a trial by an impartial jury of their peers. The minimal sav
ings of time hardly justifies a potential deprivation of !1. constitutionall'ight. 

I mention still another concern, one which caused me to informally poll my 
staff attorneys, all o:f whom are engaged in the defense of legally indigent clients 
in the Northern District of Illinois. It is their belief and feeling, and though 
obviously we have no statistics to elevute this fact, that blacks, J~atinos and 
young people (between the ages of 18 and 21) are definitely unclerrepresented on 
the jury rolls. Conversely, many of our defendants are young and either black 
or Latino, l!~urther, my staff attorneys expressed the belief that this problem 
is exacerbated where, as is usually the circumstance, Assistant U.S. Attorneys 
preemptorily challenge bIael,s, Latinos and young people. 

Respectfully submitted, 
TERENCE F. MACCARTHY. 

F 
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FEDERAL PUBLIC DEFENDER, 
CENTRAL DISTRICT OF CALIFORNIA, 

U.S. COUBT Ho·:"l". 
L08 Angele8, OaUf., March 3, 1911. 

Ohai'rrn,an, Subcommittee on OriminaZ JU8tice, Hou8e Judicial'Y Oommittee, 
Hou8e Ojfi.ceB1lilding, Wa8hington, D.O. 

DEAR CONGRESSM:AN l\L\NN: I understand that the subcommittee has been con
ducting hearings on the proposed amendments to the Jj'ederal Rules of Criminal 
Procedure. Based On our experience in the Central District of California, one of 
the largest federal trial courts in the nation, I am particularly concerned about 
the proposed red.uction in the numb~r of peremptory challenges. I would strongly 
urge the Congress to reject this amendment. 

Trial judges in the federal system are undoubtedly under a great deal of pres
sure brought on, in part, by large caseloads, both ci'~ it and criminal. As an officer 
of the court I share the concern of the judges and would indeed support certain 
reform measures designefl to relieve thol'e pressures and enhance the quality 
of justice. Judicial economy and efficiency, however, are not an end in them
selves, and to the extent the pending proposal is motivated largely by a desire 
to expedite and speed up the court process, the price in terms of fundamental 
fairness and due process is much too high. The entry point into a criminal jury 
trial, selection of those who will judge the accused, is one of the most critical 
points in the entire process, and perhaps the one at which the defendant has 
the most direct impact in ensuring a fair trial. 

SIGNIFICANCE OF THE PEREMPTORY CHALLENGE 

One cannot meaningfuHy discuss the significall'ce of the peremptory chaHenge 
without first considering its precursor----'Voir dflre. To recite the obviO'1ls, if .a de
fendant and his counsel have no information whatsoever a:bout a proposed juror, 
it is impossible to frame a challenge for cause. As voir dflre ·becomes more expan
sIve j however, the chal'lenge for cause takes on more meaning. Indeed, df VlfW' 
d'ire is extensive and pro'bes the background, biases and prejudices of a juror, the 
challenge for cause may b'SCome so effectiv2 as to diminish the need for peremp
tory challen!!es. In considering the proposed legislation then, the committee must 
recognize this interrelationshLp Ibetween 'Voir dire and peremptory challenges 
wi thin the context of practical eX'PSrience in the federal courts. 

Existing Rule 24(a) ,provides that "the court may permit the defendant or 
llis attorney ... " to conduct voir dire in addition to submittJing written questions. 
Any experienced criminal practitioner in the Centra:l District of California will 
tell you, however, that individua'l 'Voir dire examination by counsel ds virtually 
unheard of. In Los Angeles federal courts the practice is a lost art. Save for the 
headline case which comes 'but once every few years, to my knowledge only one 
of the sixteen ju{lges in this district allows voir dire by counsel with any fre
quency, and even in those instances the questioning is closely circumscribed. 

Judges will ask most questions submitterl in writing, but the follow-through is 
not always as cO'Unsel would pursue it. Oper,-'ended questions which are most 
1ik~ly to expose juror prejudice are almost never asked. The result is predictable. 
UnaJile to persanally ,probe and question jurors themselves, and HI-informed by 
what many defense Counsel perceive as an inadequate examinaUion by the court, 
a defense attorney must fall back on peremptory chaHenges to ensure a jury of 
his client's peers. Instead of usin!! thl' p!'rpmptorv challenge for jurors who may 
offend fot' some totally subjective reason, the primary function of such a chal
lenge, the precious few peremptQries are used to remove jurors who, with a more 
thorough voir aire, might weJil have ·been removed with a challenge for cause. 

SAVINGS OF TIME AND MONEY 

The repart of the Committee on the Operation of the Jury .System concludes 
that "a reductJion of peremptory challenges would accelerate t'he voir dire pro
ced:ure and facilitate savings in juror costs thrO'1lgh the use of sma'Her jury 
panels", Based on experience in the Federal Public Defender'S Office in Los 
Angeles, the proposed amendment would most likely result in very little savings 
of time. It is our practice for the 'C'ourt to address an entire jury panel with gen
emi questions. The !initial twelve are then seated and each is questioned in{li
vidua'lly by the Court IlJbout his or her residence, employment, prior jury experi-

.. 
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ence and certain <lther standard questions. .As new jurors are seated after 
chaHenges, the additional questioning is usually quite 'brief, and takes but a few 
additional minutes. Figuring conserv.atively that each new peremptory may result 
in an additional five minutes of time, the difference ,between :five and ten per
emptory challenges is but 25 minutes per trial. This also assumes, of course, 
that every perempt-ory will be exercised in ev~ry case, a result which pracilice 
does not bear out. 

In fiscal .19.6, this office tried 42 jury trials to judgment. (Under our local 
Criminal Justice Act plan, 75 percent of the indigent cases are handled by the 
Federal Public Defender and 25 percent by a private Pllnel.) I think it is safe 
to say that the Public Defender and the Panel try the majority of the criminal 
jury trials in this district. Even assuming that in each case all ten peremptories 
were used, the additional time in voir clire of 25 minutes per case is less than 18 
hours for the entire year. (The total for the entire district, of course, is pro
portionately higher taking into consideration the Panel and private counsel.) 
These figures are only approximate, but in my opinion constitute a reasonable 
estimate. As fa'!.' as the savings resulting from smaller jury,panels is concerned, 
I expect that is an undeniable fact. But the extent of savings would be small-six 
jurors per panel on the average. Considering the relatively low number of 
criminal jury trials even for a district of this size, the saving is minimal cO'm
pared to the contraction of defendant's fundamental right to a fair trial. 

ADDITIONAL PERE1.fl'TORmS FOR GOOD OAUSE 

It may be argued by proponents of the new rule that "for good cause shown, 
the court may grant such additional challenges as it, in its discretion, believes 
necessary ·and proper." Rule 24(b) (2) tA). Practical experience with the dis:
cretionary power of the court to allow counsel individualvoi'l' cloire, as noted 
above, beUes any expectation tha:t such discretion would be exercised in favor of 
the defi!nse save for the exceptional ca~. M'Oreover, under present practice, it 
is rare that a defendant is gr.anted more :than the peremptory challenges allotted 
by the cUNent rule. Considering this precedent, it would seem unrealistic to 
expect that proposed Rule 24(a) (2) (A) will have any marl{ed effect in softening 
the impact of the proposed reduction in the number of challenges. 

Speaking for this ()ffice, and for no other members or elements of the justice 
system in the Central District, I would ur,ge the committee to retain Rule 24 
as it now stands and to reject the proposed amendments. If I may be of any 
further assitance, I would be happy to respond further. 

Respectfully, 
JAMES R. DUNN, Federa~ Pttblie Defender. 

MOTOR YEHIOLE MANUFAOTURERS ASSOOIATION 
OF THE UNITED STATES, 

Detroit, Mich., March 15, 19"11. 

Re Proposed amendments to the Federal rules of criminal procedure. 
Hon. JAMES R. MANN, 
Ohairman, Subcommittee on OriminaZ Justice, V. ,-So House Of Representatives, 

WaShington, D.O. 
DEAR MR. MANN : The lIIotor Vehicle Manufacturers Association of the United 

States, Inc. (l\IVMA) wishes to express its opposition to the amendment pro
posed to Rnle 6(e), Secrecy of Proceedings and Disclosure, of the Federal Rules 
of Criminul Procedure, now before the Subcommittee on Criminal Justice. 

This Association supports and endorses the comments on the prop<>sed amend
ment submitted to the SubCOmmittee by the National ASS<lciation of i\IanufllC
turers on February 23, 1977. 

With the N.A.M., we urge that the confidentiality of grand jury Droceedings be 
preserved. 'At least, a. judicial determination of the need for disclosure should be 
expressly included in any amendment to Rule 6 (e). 

MVMA is a trade associaUon wbose membership includes most of the motor 
vehicle manufacturers in tl1p. United States. A list of our members is attaChed. 

We !1.ppreciate the {)pportunity to express our views on this subject to the 
committee. . II 

Sincerely, \, 
THOMAS H. HANS:-..A. 

I~ 



MOTOR VEHICLE MANUFAOTURERS ASSOCIATION OF THE UNITED STATES, INC., 
DETROIT, MICH. 

MEMBER COMPANIES 

American Motors Corp., 27777 Franklin Rd., Southfield, Mich .. 
Checker Motors Corp., 2016 N. Pitcher St., Kalamazoo, Mich. 
Chrysler Corp., P.O. Box 1919, Detroit, Mich. 
Ford Motor Co., The American Rd., Dearborn, Mich. 
General Motors Corp., General Motors Building, Detroit, Mich. 
International Harvester Co., 401 North Michigan Ave., Chicago, Ill. 
PAC CAR Inc., Business Center Building, P.O. Box 1518, Bellevue, Wash. 
Walter Motor Truck Co., Voorheesville, N.Y. 
Warner & Swasey Co., Badger Division, Airport Rd., Winona, Minn. 
White Motor Corp., 35129 Curtis Blvd., Eastlake, Ohio. 

OFFICE OF THE FEDERAL PUBLIC DEFENDER, 
Denver, Oolo., March 18,1977. 

Re Proposed changes to rule 24 of the Federal rules of criminal procedure. 
Hon. JAMES R. MANN, 
S1bbc01mnittee on Oriminal J1~stice, House Jw'ticiary OO1nmittee, 
Washington, D.O. 

DEAR MR. MANN: Having served in the Federal Criminal Justice System in 
excess of five years, both as an Assistant U.S. Attorney and more recently, as 
Federal Public Defender for the District of Colorado, I must take this oppor
tunity to register my deep concern over the prospective changes to Rule 24 of 
the Federal Rules of Criminal Procedure. 

I am particularly distressed to learn that the Subcommittee on Criminal Jus
tice is considering reducing the number of peremptory challenges to 12 for each 
side in capital cases, 5 for each side in felony cases, and 2 for each side in mis
demeanor cases. The Advisory Committee Nob! indicates that there is a concern 
for expediting the jury selection process in federal court, as well as, reducing 
what is considered by the Committee on the Operation Jury System to be a 
large number of peremptory challenges in criminal cases. 

As you are aware, the empaneling of a jury, at the present time, is largely 
controlled by the federal district judge with any suggested questions bY' counsel 
for the respective parties to be tendered to the Court in advance and in writing. 
Our experience in the District of Colorado teaches us that a federal district 
judge who has control of his courtroom can assure the selection of a jury in a 
federal felony case within an average of 45 minutes. This substantially reduces 
what was previously, in my experience, a two to three day process in the state 
system. 

It would be nice to believe that the guarantee of 5 peremptory challenges for. 
each side would assure a fair and impartial jury in every case, and it is easy 
to justify a reduction of the challenges presently provided by the assurance that 
a federal judge still has the discretion to enlarge the number when circum
stances warrant it. However, with the strict standards imposed by the federal 
judges as to what constitutes a challenge for cause, as well as our seeming reduc
tion in the numher of minorities showing up on our panels in the District of 
Colorado, a further reduction and equalization of the peremptory challenges is 
going to susbtantially lessen the assurance to a defendant that he is gOing to re
ceive a fair trial. 

As Federal Public Defenders, and more importantly, as officers of the Court we 
are concerned with two things. All criminal practitioners should be sensitive, 
not only to the assurance of justice ill fact, but to the appeamnce of justice to a 
defendant brought before the Court. When a prospective juror, on the one hand, 
answers a judge that he has read about the case or has some preconceived notjon 
as to its merits, but, on the other, assures II. judge that he or she can serve fairly 
and impartially, and is not. removed for cause, additional peremptory challenges 
are warranted. Further, it is illusory to believe that prospective jurors candidly 
answer questions with regard to bias and prejudice. Therefore, the only tool a 
defense attorney has for the removal of II. juror evidencing bias or prejudice less 
than that constituting removal for cause is the present four additional peremptory 
challenges. 

6. 
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You are aware, I am sure, of the strict standards adopted to justify a change 
of venue in a high publicity or sensational case. It goes without saying that our 
citizenry reacts passionately when a heinous or aggrayated case in presented to 
them. This type of case inures to the benefit of the government in selecting a 
jury. By merely stating that a federal judge has the discretion to increase per
emptory challenges in such a case does not remedy the problem. Federal judge~ 
presently have such discretion under 24(b), but as a general rule, simply do not 
exercise it in a joint-defendant case due to their concern for expediency. 

As a fOrmer prosecutor, I Can assure you the expeditious jury selection process 
ill the federal courts with a federal judge's "soft" probing into the IJartiality or 
impartiality of a jury certainly worked to my benefit. With the extremely limited 
participation we are presently allowed in the voir dire process, please d'on't 
further reduce our ability to assure not only justice in fact, but the appearance 
of justice to our clieuts. 

Being employees of the Federal Government inevitallly arouses certain sus
picions by our clients in the first instance. The selection of the trier of fact is the 
most yital element in assuring impartiality in the decision-making process . .A 
reduction of the present number of challenges will further erode our ability to 
assure a fair and impartial jury. . 

Thank you for your consideration. 
Very truly yours, 

Hon. JAMES R. MANN, 

DANIEL J. SEARS, 
Federal Public Defender. 

CAIolFORNIA PoBLIC DEFENDERS ASSOOIATION, 
Oakland, Oalif., 1JIa;rch 23, 197"1. 

Subcommittee of OriminaL JU8ticc, J1,dicia1'Y Oo11tllliittee, HOU8e of Repre8enta
tive8, Waithin!lton, D.O. 

DEAR :MR. MANN: This is to inform you that, at its last meeting, the Board of 
Directors of the California Public Defenders Association passed a resolution 
opposing any reduction in the number of peremptory challenges aYailable to de
fense attorneys in federal criminal cases. 

Sincerely, 
l\UNUEL E. NESTLE, 

EaJeoutive Direotor . 
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ApPENDIX 5 

Union Calendar No. 96 

H. R. 5864 
[Report No. 95-195] 

IN THE HOUSE OF REPRESENTATIVES 

:MAncrr 31, 1977 

Mr. nr.~x", (fo~' himst·1f, :Ms. Hourz:.\[.\X, nIl'. H.\LL, 111'. Gll])GEIl, ~Ir. E".\xs 
of Georgin, Mr. WWGL"S, und :aIl'o HYDE) introduced the fol1owinp: ilill; 
which WitS l'l'fel'l'~<l to the COlllmittC'8 011 the .J nuicinl'Y 

.AFru:L 11,197'1' 

Committed to the Committee of the Whole House on. the Stute of the Union 
and ordered to 00 printed 

A BILL 
To approve with modifications certain propose(l amendments to 

the Federal Rules of Oriminal Procedure, to disapprove 

other such l)roposed amendmentR, antI for other related 

purposes. 

1 Be it enaoted by the Senate and House of Rep1'esenta-

2 tives of the United States-of Amerioain Congress assembled, 

3 That notwithstanding the first section of the Act entitled 

4 "An Act to delay the effective date of certain proposed 

5 amendments to the Federal Rules of Oriminal Procedure 

6 and certain other rules promulgated by the United States 

7 Supreme Oourt" (Public Law 94-:-349, approved July 8, 

8 1976) the amendments to rules 6(e), 23, 24, 40.1, and 

9 41 (c) (2) of the Rules of Orhninal Procedure for the United 

I 
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1 tHatcH dh;trict eOUl't~ which are embraced by the order en-

2 t('l'ed by the rnited StatpH Supreme Court on April 26, 

3 Hl7G. shall take effect only as provided in this Act. 

J SEC.:2. (a) 1'he amendment proposed by the Supreme 

5 Court to 1'llle G (e) of snch Rules of Oriminal l>rocec1ure is 

6 approyed ill H modified form as follows: Such rule 6 (e) is 

7 am('ndecl by ~triking out "The COtu't may direct that un in-

8 dictment ~hall be kept se('ret" and all that £ollo'ws through 

H "the d('l'k shall seal" and insertulg in lieu thereof the fo11ow-

10 iug: "The federal magistrate to whom an indictment is 

11 returned may direct that it shall be kept secret until the 

12 defendant is in custody or has been released pending trial. 

13 Thereupon the clerk shall seal". 

14 (b) (1) The amendment proposed by the Supreme 

15 (lonrt to rule 23 (b) of such Rules of Oriminal Procedure is 

16 approved. 

17(2) .The anll'udment proposed by the Supreme Oourt to 

18 mle 2;} (e) of such Rules of ·Oriminal Procedure is approved 

19 ill a modified form as follows: Rule 23 (c) of such Rules of 

20 Oriminal Procedure is amended by striking ont the first sen-

21 it-nee and inserting in lieu thereof the following: "In a case 

22 tripcl w.ithout. a jury the COllrt shall make a general finding 

28 amlin addition if the defendant is found gllilty shall make a 

24 special finding as to the fact~, unless such special finding is 
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3 

1 waived by the defendant. Such general findings and special 

2 findings may bc mucle orally.". 

3 (c) 'fhe umendment proposed by the Supreme Court 

4 to rule 24 of snch Rules of Cri.minal Procedure is disap-

5 proved and shall not take efrect. 

6 (d) The umendment proposed by the Supreme Court to 

7 such Rules of Criminal Procedure, adding a new rule desig-

8 nated as rule 40.1, is (lisapproved and shall not take effect. 

9 ( e) The amendment lU'oposed by the Supreme Court to 

10 rule 41 (c) of such Rules of Criminal Procedure is disap-

11 proved and shall not take effect. 

12 SEC. 3. (a) The first section of this Act shan take ei-

13 feet on the date of thc enactment of this Act. 

14 (b) Section 2 of this Act shall take efYect October 1. 

15 1977. 

86-274 0 - 77 - IS 
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ApPENDIX 6 

~5T]3: CONGRESS} HOUSE OF REPRESENTATIVES { REPORT 
1st Session No. 95-195 

AMENDMENTS TO THE FEDERAL RUIJES OF CRIMINAL 
PROCEDURE 

APRIL 11, 1977.-Committed to the Committee of the Whole House on the State 
of t)le Union and ordered.to be printed 

:Mr. MANN, from. the Committee on the Judiciary, 
sl1bmittecl the following 

REPORT 
together 'lith 

ADDITIONAL VIE,VS 

[To accompany H.lt 5864] 

The Committee on the Judiciary, to whom was referred the bill 
(H.n. 5864) to approve with modifications certain pro})osed amend

ments to the :H'ederal Rules of Criminal Procedure, to disapprove 
other such proposed amendments, and for other related purposes, hav
ing considered the same, report favorably thereon witholl);=l1mendment 
anclrecommend that the bill do pass. 

PURPOSE 

The purpose of the legislation is to approve with modifications cer
tain amendments to the Federal Rules or Criminal Procedure that 
were proposed by the Supreme Gourt and to disapprove other such 
.amendments. 

BA.CKGROUND 

The FederalRules of Criminal Procedul'e prescribe the pl'ocedureS 
to be followed in crhninal proceedings in federal courts. They are 
usually amended by a process established by statutes known as the 
"'Rules Enabling Acts." These Acts empower the Supreme Court to 
propose new rules of "pleading, practice, and pl'ocedure" and amend
ments to existing rules. The Acts require that all such rules and 
amendments must be reported to Congress after th~ start oia regular 
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session but no later than May 1. A proposed new rule or amendment 
takes effect 90 days after it is reported to Congress.1 

• 

On April 26, 1976, the Supreme Court, pursuant to the Enab~lll.g 
Acts, promulgated several amendments to ~he Federal Rules of Cr11111-
nal Procedure.2 The Court, at the same tIme, also promulgated .sets 
of procedural rules to govern proceedings under 28 U.S.C. se~tlons 
2254 and 2255 (sometimes referred to as habeas corpus I?roceedmgs) 
and sets of procedural rules to govern bankruptcy proceec1ll1gs. 

All of those amendments and rules were to have taken effect on 
Auo'ust 1 1976. However, Congress enactedlegislatioll that delayed 
the ~ffecdve date of some of the proposed amendments and rules.3 The 
effective date of all but two of the proposed amendments to the Fed
eral llules of Criminal Procedur~ was delayed until August 1, 1977, 
and the effective date of the proposed habeas corps rules was delayed 
until 30 days after the 94th Congress adjourned sine die.4 

The proposed amendments to the Federal Rules of Criminal Pro
cedure, whose. effective date was delayed made changes in four exist
ing rules.: ~'11e ?l clealingwith grand juri~s; Rule ~?, 1ealing with 
trIals by ]Ul'l(~S of less than ,L21)or8011S and tnals ,yhere] llrleS have been 
waived; Rule. 24, deal i.ng with peremptory challenges to jurors; and 
Rule 41, dealing witll procedures for obtaining search warrants. In 
addition, those proposed amendments added a new rule (40.1) del1,ling 
with removal of criminal cases from State t.o Federal court. 

All of those proposed amendments are presently pending before 
Congress. If Congress does not act on them by August 1, 1977, they 
will tako effect in the form proposed by the Supreme Court, without 
any congressional input. Thus, if the Congress is to have an effective 
role ill shaping the policy of the proposed amencbnents, it 11lUst enact 
legislation by August 1, 1977. 

,Vith that time deadline in mind, the committee's Subcommittee on 
Criminal Justice began workinp: on the proposed amendments early in 
the session. It hold 3 days of h,-_dngs and took testimony and received 
statements from a wide rango of persons and organizations. It heard 
from the J uclicial Conference, the Justice Department, a ].fember of 
Congress. a Federal district judge, several Federal public defenders, 
and several private practitionel's and law professors. It also heard 
from representatives of several groups and organizations, including 
the American Bar Association, the American Oivil Liberties Union, 
the National Association of Manufacturers, the National Association 

., The Supreme Court its~lf does not actuallY draft the proposed rule 'or amendment; 
that work is don<l. by a committctJ of the Judicial Conference of the Unitecl Statce. In 
the ca~(' I)f the j, crl~rnl Rules Ilf Criminal Procl;dure. that comm!ttec Is tile Advisory 
,Comll\itt~,e l)!l Criminal Rules. Tile Advisory Committee's draft of a proposed rule or 
amendment is reviewed by the Standing Committee on RuleR of Practice and Procedure. 
\\'hlch must give it.s approval to the draft. An}T draft tbat it -npnrovclt Is forwarded 
to the Judicinl Conference of till) United mates. If the Judicial Conference approvefl 
tile draft. it forwllrd.s the proposed rule or mnendment to the Snpreme 'Court. The Judicial 
COnferPIjce's role In tIle l'ulemaklng process Is dafined by 28 U.S.C. se';. '!!31-

For bllcl<gronud Information on how the Judicial Conference crmmhip'r-J operate, sce 
8tnr~ll1pl1t of In(l<:e Hos~pl ,C. ~'honr t'n, In Henrlngs on Proposed Ame'naments to Fed
erlll RlIlefl of Criminal Proccdur(\ betrll'e the 'Subc'lmmltt~p on Crimlnnl In.tice of tile 
Honsa Committee on the .Tucliclar.\'. 93<1 Congo 2rl SC"s., serial 61 at 2-5 (19'{4)' stoUte. 
mCllt of Judge .T. Edward Lumba,l'd, Id. at 8-11. See also statement of Prof. Howarfl 
L~snlrl" In, at 20~; J. B. Welnstpl.\V., "Reform of Pedc'ral Court Rulemaklng Procedures" 
70 Columbia Low Reyll'W 905 (11)76).. ' 

"'I'hp pnrtlcultlr Enablln,g Acts involved were 18 U.S.C. secs. 13771 and 3772 
"Public I.lIw 04-349. • 
t-Cong-rp~. -nct~<l upon thl' hnheas COl':llUS rules hefore tlJe O'4th Congress adjourned Public 

I,ow 1l4-426npprOYed most. of thoile'~uIM as proposed and approved the rest of them 
with modifications. 

4 .. 
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of Criminal Defense Lawyers, the ;:Iotor Vehicle :Manllfacturers ..t\sso
ciation, the National Jury Project, the Legal Aiel Society of New Y?rk 
City, the ;{ational Conference of Blacl!; Lawyers, the New York Cnm· 
inal Bar Association, und the Association of Defense Lawyers. 

H.R. 5864 is the product of the information anel testim.ony gathered 
during this study of the proposed amendments. 

SECTION-BY-SECTION ANALYSIS 

Section 1 

Section 1 of n.R. 5861: provides that the proposed amendments to 
Rules () (e). 23, 24 and 41 (c) (2) Mel proposed new Rule 40.1 of the 
]'ederal Rules of Criminal Procedure, whose effective (bte was post
poned to August 1, 1977, by Public Law 94-34!\ shall take eiled only as 
provic1ecl by the legislation. 

Section 9 

Section 2 of n.R. (,864 takes action on each of the proposed amend~ 
ments. It nppl'ow'S Rome of them, either as proposed or ,vith modifica
tions, and it disapproves the others. 
Ru7e G. The G/'and Jury 

A. P"02J08ec!. Limerulment 
Rule 6 (e) c1rfl.ls with the f:'(.'('l'ecy of grand jury Pl'ocl"(>.dings. The. 

proposC'd UT!lenc1ment makes hoth sllbstanth'c and technieal changes in 
tlw rule. 

Substantive chmu7(,.-Rnle 6(c) cUlTent1y T)1'mr ides that "dist:losure. 
of matters oeem')';"p: beiore the grand jury other than its deliberations 
und the vote of nny juror may be ma.de to the attorneys for the govern
ment for use. in tIle performance of their duties." Rule M(c)"defines 
attorneys for the governn1Pllt to include} "the Attorney General, an 
authorized assistant of the Attol'l1e:y General, a United States a.ttorney} 
an authorized a.ssistant of a, United States attorney, and when appli
cable to cases arising uuder the laws of Guam, means the Attorney Gen
ern 1 of Guam .... " 

The substa.ntive change to Rule 6 ( e) would add the following new 
lungnng:e : .. 

For purJ?0ses of this subdivision, "attorneys for the gov
ernment" lllcludes those enumerated in Rule 54(c); it a.lso 
ineludes such other government personnel as are nec{'ssary 
to assist t1:e att?rneys for the government. in the perform
ance of their dntIes. 

Thp.Ad-.;isory Committee note asserls that t11e proposed amendment 
restates the tre1',(l in the case law~ "Althol1g11 case law is limit{'d~ the 
trend seems to be in the direction of allowing disclosure to Goverll~ 
ment personnel who assist atto1'11eys for the Goyernment in situations 
where tJieir expertise'. . ~quired."5 The note stntes that the proPQsecl' 
amendment is intend(':'/'to facilitate an increasing need, on the pu"}.i; 

:; Aoy!~ory Cornmittee note to proposed amendment to Rule G, in comntuntcation from 
the Chie~ Justice of the Unlf/d ·States, It. Doc.- .~o: 9;\.d64, at 9. 
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of Government attorneys to maIm use of outside expertise in complex 
litigation." - The example usually cited is the nee<; to utilize the ex
pertise of IRS and SEC agents and accountants 111 complex tax or 
stock :fraud cases. 

Technical clwnges.-The proposed amendment to Rule 6(e) makes 
a series of 'changes in the rule designed to make its proyisions consist
ent with other provisions in the Rules and in the Bail Reform Act of 
19M. For example, the rule presently speaks of a "court" keeping an 
indictment secret until the defendant is ill custody. The proposed 
amendm(mt ""ould chnnge "court" to "federal magistrate" in order to 
make Rule 6 (e) consistent with Rule 6 (f). 7 

B. Legi8l.ati1)e Action 
Section 2 (it) of H.llo 5864 approves with modifications the proposed 

amendment to Rule 6(e). It approves the technical changes as they 
han' been proposed fl,nd elisal-. .'yes the substantive change. 

Th(' snbstantive change to I"\., .. J 6 (e) has been much criticized. There 
W,lS concern that it would permit too broad an ('xception to the rule of 
keeping grand jury proceedings SeCl"et. It was feared that the 1'roposed 
change would anow Government agency personnel to obtain grand 
;ury information which they couldlatel' use ill connection 'with an nn
i·ehi.t('d civil or criminal case. This would enable those agencies to cir
cumwnt stn.tut('s that specifically circumscribe the investigative pro
cedure otherwise available to them.s 

The Advisory Committee's claim that the proposed substantive 
change is consistent with the trend in the case law is open to question. 
III J. R. Si1npZot 00. v. U.S. District Oourt t01' the District of Idaho, 
Nos. 76-1893, 76-1995, slip opinion at 7-8 (9th Cir., filed November 12, 
1976) , the court observed 

Two main points stand out: First, agency assistance to the 
prosecutor or the grand jury should never be allowed except 
upon all adversary hearing resulting in a finding tllat assist
:ance is necessary. Second, the court's duty to safeguard the 
independence of the grand jury lives beyond that hearing all·1 

~'eqUlres close superVlsion of the agency's civil use of the in
:formation acquired from grand jury materials. . 

The Subcommittee on Oriminal.Justice conducted a brief survey of 
several U.S. attorneys' offices with respect to their current policies. 
about disclosure of grand jury information. That survey revealed 
that there is 110 consistent practice concerning what things can be dis
dosed, to whom they can be disclosed, and under what circumstances 
they can be disclosed. For example, the persons contacted were asked 
'whether they would disclose to a Federal investigative agency grand 
jury information about criminal conduct Ullrelated to the matter be
fore the gnv,ld jw';. There was a wide range of answers. Some persons 
said they woul( ~..iisclose the information only if the investigati ve 

• ld. at 8. 
~ Tbe rule as amended would not preclude It judge from receiving an indictment and 

k<"e>lling it secrct. Rule 54(e) defines "federal maglstl1ate" to include U.S. judges as well 
as U.S. mngistrll tes, 

s See ~tntcment of Pbylls Skloot Bamberger on behalf of tbe Legal Aid Society iJf 
New York; statement 'Of Representative 'Steven D. Symm!l; statement of the National 
Assoclntion of Mllnufacturers. See 1I1so note, "Administrative Agency Access to Grand 
JUl'S ~rnterinls," 75 'Coiumbia Law Review 162, 175-84 (1975). 

" . 
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agency were a pa.rt of the .rustiee Department (such as thE' FDI). One 
person who responded tb~i> way also said that he wonJcl.n.ot di1'('lose 
the information if the matter 'involved was "highly sensItive." Some 
l~eTSol1s suicL they wo~l~l disclose Eluch i?for~natio?- to m:w im:esti~a
hve agency, but only If that agepcy hau assIstecl m the 1:1yesfig:~~lOn 
of the matter before the grand ]1ll'y that clevdopec1 tll(' mformm:wll. 
One 1)er>;on c::nggcstcd tllDt he 'would disclose the information but 
wou]d not iJldicah~ its source to the investigative agency. 

In s11Ort, the preFE'nt state of the law and practice under Rule 6 (e) 
is unclear. Present !{ule 6(e) does not dearly spell out when, under 
what circumstances, and to whom grand jury information can be dis
closed. It ollrrht to be rewritten entirelv.9 

The questions concerning grand jllry secrecy presrnted by the pro
posed substantive change are basic to the function and operation of tlle 
grftlld jury. The comn1ittee'c:; Subcommittee on Immigration., Citizen
ship, and International Law has begl1n work on comprehenslYe grand 
jury reform legislation tllat takes up basic questjons about the .function 
and operation. of the grand jury-.10 That subcommittee has already held 
one hearing on the legislation and additional hearings are planned. The 
issues surrouncHng Rule 6 ( e) and the proposed substantive change will 
be taken up by that subcommittee during its work on the grand jlU'Y 
reform legislation. 
Rule !BS. TriaZ by Jury 01' by the Oourt 

A. P1'oposed Amend'ment 
The proposed amendment make.s changes in subdivisions (b) and (c) 

of Rule 23. Rule 23 (b) deals with cases tried by juries of less than 12 
persons, and Ru1e 23(c) deals with cases tried without a jury. 

Rule !B3 (b) .-Rule 23 (b) J>resently provides that:;."!>., T>arties, with 
the court~s approval, may stIpulate in writing at any tune before the 
verdict is l'eturned that the jury shall consist' of fewer than 12, people. 
The proposed amendment would add that the parties, with the court's 
approval, may also stipulate that 

a valid verdict may be returned by a jury of less than 12 
should the court find it necessary to excUSe one or more jurors 
for any just cause after trial commences. ' 

The Advisory Committee note states that the proposed amendment 
is intended. to clarify "that the parties, with the fll?proval of the court, 
may enter mto an agreement to have the case declaed by less thu.n 12 
jurors if 101' more jurors are lU1able or disqualified to coutinue." 11 The 

• There. ~re indications tlmt tIle proposed substantive 'change will not cladfy the present 
situation nnd mny even lend to further ~lncl:lrity. The Judicio.l 'Conference and the JIIBtiee 
Depo.rtment assert that tIle proposed rule would gi)'e an attorney for the Government 
sole and unfettered discretion to determine when and to whom to disclose gro.nd jury 
information for the purpose of {)btaining assistance in the performance of his duties as 
II. Govprnment attorney. Two courts seem to disagree wIth that assertion. 

~'he l'eol'irempnt fnt n. ~howinl! of neen WOlllc1 remain under the p('ndlng- ampnrl
tnpnt!< to ).lule 6.(e) which expand "attorneys for the government" to inclUde "such 
other Government personnel u.s are lIec888ary to assist tlJe attorneys for the goyerrt
ment ill the pf'rformance of their duties." 44 U.S.L.W. 4549 (emphasi~ ailded). 
Because of the United States Attorney's involvement in the prosecution of the case, 
Ill' '01' she cannot be entrusted with passing on tile necessity of assistnnce. cr. Cool
icJA'e v, )<{'w Hampshire (1971) 403 U.S. 443. 

J. R. Sirll'p7nt 00, y, F,S. flfsfl'[ct CMII·t for the Di,~f1'ict of Ie/aha, Nos, 7R-1893. 'in-lon:" 
~llp opinion at 8 n.10 (9tll ell'. , 1l1ed N'oyember 12, 1976), See aho RolJert HtnOt/lo)·tl6, 
.l1IC'. v, DiJ'eotm' oj Intcl'lla~ Revenlle, 406 F. Supp, 1098, 112.6 (E.D.Pa, 1976). 

'0 S€e Fr.ll. 94 n.nd related b!lls. 
li Advisory Committee note to proposed amendment to Rule 23, II, Doc, No. J)4-464, 

at 11. 
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note suggests that present Rule 23 (b) may authorize this result, "but 
there has been sqme doubt as to whether the pretrial stipulation is ef
fectiye unless ad'ain agreed to by a defendant at the time a juror or 
jurors have to l1e excused." 12 Tlie proposed al11'mdment resolves this 
doubt in favor of the effectiveness of the pretrial stipulation. 

Rtde 133 (c) .-Rule 23 ( c) currently provides that, in a case tried 
without a jury, the court must make a general finding ("guilty" 01' 

"not guilty") and, on request, must find the facts speclally. The pro
posed amendment "Would make bro changes in the rule. It. woulel 
change the rule so that. a request for a special fineling would have to 
be made "before the general finding." In addition, it would add a pro
vision that the findings could be made orally. 

The Advisory Committee note indicate that the proposed amend
ment is designed to resolve an ambiguity in the present rule by clarify
ing the deadline for requesting a special finding of the facts. The note 
also suggests that findings of fact need not be made in "Writing, since 
oral findings would become a 'part of the record of the case and be 
available to an appellate court in the event of an appeal. 

B. Legislative Action 
Sectio~12(b) (1) of H.R. 5864 approves the proposed amendment to 

~ille 23 (b). The committee received no adverse comment on that 
amenclment.13 

Section 2(b) (2) of the bill approves with substantive and technical 
modifications the amendment to Rule 23 (c). The substantive modi
fication changes the rule:s policy concerning when a special finding 
must be made. The current policy of the rule requires a special finding 
of the facts only when requested, and the proposed amendment would 
leave that policy intact. H.R. 5864 changes the policy of the rule to 
).'equil'e a special fmcling of the facts whenever there is a guilty Yerclict, 
unless the defendant waives the special finding. 

The committee believes that to require a defendant to request special 
findings before the court makes its general finding, puts defense COlUl
sel in the awkward position of indlCating a lack of coniic1ence in the 
defendant's case. Further, the committee fOlUld no compelling rea.son 
\vhy special findings should be made only upon request. Requiring a 
special finding unless waived should not impose a burden on the COUl't. 
The court knows the reasons for its action at the time it makes the 
general finding, and it can easily set forth these reasons, either orally 
'01' in writing, at that time. 

In civil cases, the .court is required to make special findlllgs of fact 
"in all actions tried apon the facts without a jury." Rule 52 (a), Fed
eral Rules of Civil Procedure (emphasis added). H.R.. 5864 makes 
the practice in criminal cases consistent with the practice in civil cases. 
R~lle 934. T1'ial JUT01'S 

. '" A. Proposed Amendment 
I Rule 24(b) deals with peremptory challenges to prospective jurors. 

(A peremptory challenge permits a party to excuse a prospective 

12 Id. 
la The committee Interprets Rule 23 (b), as 'Changed by the proposed amendment, to 

permit ·n, sUpuiaiion to be conditional. For (lxample, the parties may stipulate that the 
trial cnn continue with .0. jur.y of le~s than 12 persons, but only if tbe jury Is not reduced 
below a c~rtnin size. See Advisory Conuulttee note to proposed amendment to Rule 23, 
U. Doc. 0·1-349, at 12. 
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jUl'or ,yithont stating a reason.) The rule presently provides that in 
capital cases each side is entitled to 20 peremptory challenges; in 
felony cases the prosecution is entitled to 6 challenges and the defense 
10; and in misdemeanor cases, each side is entitled to 3 challenges. 

The proposed amendment to the rule would change it in a very sig
nificant way. Of all the proposed amendments, it probably drew the 
most vigorous criticism . 

The proposed amendment would reduce the number of Peremptory 
challenges in each category of cases. In addition, it would eqnalize 
the number of prosecution and defense peremptory challenges in felony 
cases. The followina chart compares the present rule. with the rule as 
it is proposed to be amended. 

Prosecution Defense 

Present Pro~esed Change Present Proposed Change 

CAfcitaL---- ____________ 20 12 -8 20 12 -8 Fe ony _________________ 
6 5 -1 10 5 -5 Misdemeanor ___________ 3 2 -1 3 2 Ii -1 

The Advisory Committee note suggests three reasons for the pro
posecl amendment to Rule 24(b). First, the enactment of the Jury Se
lection and Service Act of 1968 has~ed to more representative jury 
panels. This makes it possible to reduce the number of peremptory 
challenges without jeopardizing the seating of a representative jury. It ' 
also eliminates the need for the defense to llave more challenges than 
the prosecution in felony cases. Second, the proposed amendment will 
make it difficult systematically to exclude a class of persons from the 
jury. Third, a reduction in the nUDlber of challenges will "accelerate 
the voir dire procedure and facilitate savings in juror costs throngh the 
use of smaller jury panels." 14 \ 

B. Legislative Action 
Section 2(c) of H.R. 5864 disapproves the proposed amendment to 

Rule 24(b). 
The committee is not convinced that there is a need £01' a change'in 

Rule 24. The testimony and statistics presented to it iJ.O not j]1stify 
reducing the number of peremptory challenges, nor do they justify 
giving the prosecution and defense the same number oflperemptory 
challenO'es in felollY cases. . 

The Jury Selection Act rationale is not persuasive. The issue facing 
the parties is whether a potential juror is biased. Bias is as likely to 
exist in a panel drawn under the Jury Selection Act as it 3-;; in a panel 
drawn from a more narrow base.15 The basic problem seems to be in 
the voir dire procedures. The testimony befol'e the Subcommitte on 
Criminal Justice indicates that in most Federal courts the judge con
ducts voir dire. Only rarely are counsel permitted to question prosp§lc- c: 
tive jurors directly.16 This makes it difficult for counsel to identify 
biased jurors and develop A grounds to challenge for cause. As long as 

/1' 
"'Advisory Committee note toi,proposed amendment to Rule 24. H. Doc. No. 94-464. at 

14. quoting from a report prepnt~d by tbe Judiclnl ·Conferenae's Committee on the Opera
tion of thl' Jnry Sy~tem.\. 

11J ·!,;pe stn tement of Jay Scl1Ulmati· on bl'l1a1f ·of tbe National Jury Project. 
lO TJll' Judicial Conference recently reaffirmed that Yair ellre llhould be conducted 'by the 

judge. See Washington Post, lIInrch 12, 1977, at p. A-6, eol. 1. ,. 

f\ 
\ ' 
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Federal courts rely upon judge-conducted voir dire, the committee. 
believes that it is unwise to reduce the number of' peremptory 
challenges. . . . 

The rationale that reducing the number of peremptones Wlll elI
minate the svstematic exclusion of cer·ta,:in groups of people is also 
lUlpersuasive: Since the number of defense peremptories was reduced 
more than the number of prosecution peremptories, that rationale 
seems to be bottomed upon an assumption that it is defense counsel 
who are using peremptory challenges systematically to exclude classes. 
of people. The testimony and statistics presented to the Subcommittee 
on Criminal Justice indicate that, on the contrary, it is the prosecu
tion that most often uses peremptories in thut fashion. More basically,. 
it can be question~d whether it is desirable to introduce a proportion
ality notion into ju:ry selection procedures. 

Finally, the committee is unpersuaded by the time rationale. The 
amount of time that might be saved by the proposed amendment is. 
slight and does not, in itself, warrant making the change in the rule. 
Rule 40.1 Removal /,ro'fnState Omlil't 

A. P1'oposed A.!lnenclment 
Rule 40.1 is a new rule to deal with removal of a criminal case from 

State to Federal court. The procedure for removal of criminal, as weH 
as civil, cases is currently governed by 28 U.S.C. section 1446. 

The removal statute provides that a defendant who wants to re
move a criminal case from State to Federal court must file a petition 
with the district court of the United States for the district and divi
sion within which the case:is peneling. 28 U.S.C. section 1446 (a). This 
petition may be filed "at any time before trial". 28 U.S.C. section 1446 
(c). The defendant must give to all adverse parties written notice of 
the filing of the petition. The defendant must also file a copy of the 
removal petition with the clerk of the State court. This filing "shall 
effect the removal and the State court shall proceed no further unless 
and until the case is remanded." 28 U.S.C. section 1446 (e) . 

Proposed Rule 40.1 provides that a removal petition "shall be made 
not later than 10 da,ys after the arra,ignment in state court except ..• 
for good Cfl·use shown .... " The removal petition must set forth all 
of the grounds for remova,l of the case . .A. seco!ld removal petition may 
only be based upon gr01mds not existing at the time the first petition 
was filed-any grounds which existed when the first petition was 
filed and which were not included in the first petition, are deemed to 
be waived. The filing of a removal petition "shall not prevent the state 
court in which prosecution is pending from proceeding further, except 
that a jud~ment of conviction sha,llnot be entered unless the petition 
is nrst demed.'; 

The Advisory Oommittee note 'indicates that tlH3 new rule is de
signed to discourage frivolous removal petitions-those filed for the 
purl?oses of delay and disruption of the State court proceedings. 
"VVhen such petitions a,re filed close to the commencement of trial in 
a State court, Ullllecessarydelay of the State proceeding results in 
situations. where it i~ ~etermined that there are no adequate grounds 
for grantmg the pebtlOn to remove the case to Federal court." 17 The 

11 AdvIsory Committee note to Rule 40.1, H. Doc. 94-464, at 17. 

.... 

,. 

.. • 
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.c\dvisory Committee believes that the proposed new rule will not 
"adversely affect the substantive rights of defendants." 18 

B. Legislative Action 
Section 2(d) of H.R. 5864: disapproves the proposed·new rule. 
'1'he proposed rule is inconsistent in two important respects with 

a Dongressionally-enacted removal statute (28 U.S.C. section 1446) ; 
The statute provides that a removal petitionltl1ay be filed at any time; 
the proposed rule requires that it be filed within 10 days after arraign
ment. The statute provides that filing a copy of the removal petition 
stops the State court proceedings; the proposed rule permits the State 
court to continue its proceedings through return of a verdict and up' 
to the point where a judgment of conviction would be enacted. 

y\Thile the committee is generally sympathetic with the goals of the 
proposed rule, it is also sensitive to the implications that this proposed 
rule has for t.he separation of powers dodrine.19 The committee be
lieves it to be unwise for the Supreme Court to amend congressionally
enacted statutes by promulgating rules of procedure through the rule
making process. Due regard for a coordinate branch of Government 
would seem to suggest that rule changes which reverse congresf.i'i'mally
enacted policy ought to be accomplished by means of legislation
especially here, where the proposed changes mise other problems. 

Some of these other problems are illustrated by th~ provi~lon of 
proposed Rule 40.1 (-a) that requires a removal petition to be filed no
later than "10 days after the arraignment in State court." This con
flicts with 28 U.S.C. section 1446 (c), which permits a petition to be 
filed at any time. Ohanging the filing tillle raises problems other than .. 
those related to the separation of powers doctrine. 

Pretrial procednres in State courts are quite c1iverse. In some States, 
a criminal trial ,,-m be concluc1ec1 within 10days of alTaignment. Thus, 
a defendant might not file a removal petition beIore the St1tt~ court 
enters judgment in his case. It is not clear-eith(lr from the proposed 
rule or t"he, Advisory Oommittee note-what would happen in an in
stance wh~re a removal petition was filed within the time allowed (10 
days) but after the State court had entered a jlidgment of guilty. If 
the removal petition were Immd meritorious, cou1d the case still be 
removed to Federal court~ If removed, would atrial in Federal court 
be barred by the double jeopardy clause of the Constitution ~ It seems 
to the committee that the proposed rule does not adequately take jnto 
account the arraignment and trial procedures in the various States .. 
It is important that a procedural rule setting forth ,a time deac1lil).e 
for filing remov-al petitions be able to accommodate itself to various 
State procedures. 

18 rd. n.t 18. 1. The committee notes that the Judicinl ConferencE.' ha~ shOWll a similar sensitivity 
to the separation of powers doctrine in regard to a proposed rule deaUng with appellate
r\!view of sentences. The Advisory Committee initially suggested that a rule establishing 
procedures whereby n defendant could ,.seek appellate review of his sentenee be proposed' 
through the rulemaking process. See Proposed Rule 35.1 of the Federal Rules of Criminal 0 
Procedure ('September 197'6 draft). The Advisory Committee received objections to that 
propos~d new rule on the ground tbat the proposed rule was outside. of the scope of the 
Supreme ,Court's nuthority under the Rules Enabling Acts. The J"udicial Conference re-
cently forwarded n draft of Rulc 35.1 to Cong'l.'ess ns n leglslntlve proposal rather than to-
thc Supreme Court as a proposec1 amendment to the Ferleral Rules of Criminal Proccdure. 
See Senate Executive Communication No. 1030 of the D5th Congress. 
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The threshold qnestion behind any change in the statutDI'ily-enacted 
polil'y is "'hether the present procedures present a serious problem to 
the Federal courts. 
It ,,,as qnestioned during the hearings conducted by the Subcommit

tee on Criminal Justice ,vhether removal petitions actually present 
such a problem to the Federal courts that any change in procedure is 
required. nepresentatives of the Judicial Conference t~stified before 
the SUbCOl11l11ittee on Criminal J LU:tice that it ,vas their impression 
that removal petitions did represent a problem to the Federal courts, 
but they had 110 statistics ayajJable to support this impression. 

In vIelY of the need for additional information about the nature 
and scope of the problem that removal petitions present to Federal 
courts. and in view of the need for additional information about such 
mattel:s as State court arraignment and trial practices, the commit
tee believes it desirable to disapprove the proposed rule and to deal 
separately with remo,-al petition procedures. The chairman of the 
Subcommittee on Criminal Justice, at the request of that subcommittee, 
has introduced a bill (H.R. 5866) upon which the subcommittee can 
act. The provisions of H.R. 5866 embody the substance of the proposed 
rule. 

RIl7e 41. Sea?'ch andSeiz'U,re 
A. Proposed Amendment 

Hule 41 (c) deals with the issuance of search warrants. The proposed 
amcndment would acld to the rule a new subdivision 'providing 

,Yhen the circumstances make it reasonable to do so in the 
absence of a written afl:ldavit, a search warrant may be issued 
upon SW01'11 oral testimony of a person who is not in the physi
cal presence of a federal magistrate provided the federal 
magistrate is satisfied that probable cause exists for the issu
ance of the warrant. 

The new subdivision would specifically authorize the communica
tion of such omJ testimony "by te lC'phone or other appropriate means." 
13eiore appl'ovit.g the issuance of a warrant on this basis, the magis
trate would have, to require the person requesting the warrant to read 
to him. Yel'batim, its contents. If the magistrate approves issuance of 
~he warrant, the person requesting it would then have to sign the mag
lstrnte:s name on a copy of it. If a search under this procedure IS 
allowed, the copy of the warrant in the possession of the person who 
I'eqncsted it would have to .be returned to the magistrate. 

The .. :\,cb·isory Committee note points out that the preferred method 
of l.'ondnetil~g a scarch is ,\Yith a search warrant. The note indicates 
that the ratIonale for the proposed change is to encourage Federal 
lin\" enfol'cement officers to seek search warrants in situations when 
they might other,yise conduct warrantless searches. "Federal law en
iOl':ement officers are not infrequently confronted with situations in 
'\'h~ch the circumstallc~s are not sufliciently 'exigent' to justify the 
sel'lons step of .condu~tll!g a ,,·arra~lt~e.ss search .o~ priv~te premises, 
but ~'et there eXIsts a slglllilcant pOSSIbilIty that crItIcal eVldence would 
be lost in the time it would take to obtain a search warrant by tracli
tional means." ~o 

at ~2:dl'lSOl'Y Committee note to proposed nmcncl111cnt to Rule 41(c), H. Doc. No. 94-464, 

~. 

~. 

,~,: II' 
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B. Le.qisZatilv8 Aotion 
Section 2(e) of H.R. 5864: disapproves the proposed. amendment to 

"Rule 41(c). 
The committee approves the goal 'Of encouraging Federal law e11-

forcemel1t officers to seek search warrants in sItuations wh.ere they 
migh4 otherwise conduct warrantless searches. As the Supreme Court 
lIas o1)served, "It is 1\, cardinal rule that, in seizing goods and articles, 
1n,\\ E'nforcement agents l1111st secure and use search warrants wheneyer 
refu;:onablv practicab1e.:' T1'u]Jiano v. United States, 334 U.S. 699, 705 
(1048), QllOtecl with approval in OhirYIAt v. OaU!or-t/,ia, 395 U.S. 752, 

'758 (Hl60). 
During its hearings, the Subcommittee on Criminal Justice receiwd 

-objectiOlls to the pro110sed ammdment on the ground that it would 
not have, the intended result of encouraging the use of warrants. It 
was ns.:;el'ted that the telephone warrant procedure would instead be 
!Used ill lien of the present pl'ocedure~ where the person seeking the 
warrant must pe:rsonnl1y appear before the magistrate.21 

The committeeisconcemed that tmy telephone search warrant proce
{lure actually encourage the obtaining of warr~nts !lnd discourage 
resort to warrantless searches. A search warrant IS an rmpoliant sa£e
gUfl,rd of a person's foulih amendment protection from "un:reasonable 
:searches and seizures." 

The procedure incident to se{!uring a warrant-which in
volves balancing the need for police intrusion against the 
indbticluul's right to be secure in his person, property, fl,ud 
effects-is designed to ensure that only after a judicial con
sideration willa search be allowed. The deternrination of 
probuble cause, the evaluation of relevant facts by a detached 
and impartial magistrate, is the key element in the protec
tion of inclivldual privacy against Invasions by public offi
cials. This review represents the only pract.ical opportunity 
to pre,-ent unreasonable police intrusions before they take 
place. . 

'Note, "Oral Search ,Yarrants: A New Standard of Warrant Avail
ability," 21 UCLA Law Review 691, 691-92 {1973) (footnotes 
·omitted). -

TWQ States-Arizona and California-presently have statutes that 
provide procedures for obtaining a search warrant by telephone.!!2 
The procedures in those States cliffeI' somewhat from the proceclure 
·established bv the proposecl amendment to Rule 4:1 (c). In the time 
uyuilable to ft, the Subcommittee on Criminal Justice \vas unable to 
,obtain complete information about the experiences of those States 
"\vith telephone search warrant procedures-;.;what technological pl'ob
lems they have encOlUlterecl; w'hether and under what circumstances 
the telephone wal'rant procedures llave proven beneficial; and whether 
those procedures have led to a reduction in the number of w[l,rrantless 
searc.hes or instead have been used in lieu of the traclitional procedure 
for obtaining a search wnrrant. 

In disapproving the proposed amendment, the committee does not 
necessarily disapprove of the concept of telephone seaI'Ch "warrants. 

'" See statement of Phylis 'Skloot Bamberger lln behalf of the Legal Aid SOCiety of 
New York. 

""Arizona Re'\", Stat. Ann. sees, 13-1444(c), 13-1445(0) (1973 Suppl.); California Penal 
Code sees. 1526(bl, 1528(b) (1974 West Suppl.). ' 
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It be1icYC's that the concC'pt merits farther study and consideration . .A. 
FC'de>ral proc('(lnral rule in this ar0a ought to be clraftpd in light of the 
experience in StatC's that have such procedures. The Chairman of the 
Slibcommitt('p 011 Criminal .TusticC', at the requC'st of that snb~On1l1lit
tC'C', has introduced a bill (H.R. 58(5) to serre as a legislatiye yehicle 
for further study and consicle>ration of telephone :3C'arch warrant proce
elmes. The bill, 'which embodies the substance of the proposed uuwnd
ment, "will lJC the subject of hearings by the subcommittee starting 
in Jate ..;;\..pri1. 

Section 3 

Section 3 (a) of H.E. 5864 provides that the effective clate of sec
tion 1 of the bill is the clate of enactment of the legislation, and the 
effective date of section 2 is October 1, 19,7. Thus, the amendments 
tlHl,t the bill disapproves "ill not go into effect at all. Those amend
ments that are approved, either as written or with modifications, will 
take effect on October 1, 1977. Changing the effective clate from 
J .. ugust 1, lD77, which is the clate presently provided for by Public 
Law 94.-34:0, to October 1, ID77, will giYe the legal comnllmity at least 
60 days to learn about the changes the legislation makes in the pro
posed amendments. 

COST 

Pursuant to clause 7, rule XIII, of the Rules of the House of Rep
resentatives, the committee estimates that no new cost to the united 
States is entailed by H.R. 5864. 

1-."EW BUDGET A UTHOmTY 

:No statemC'nt on this legislation has been received from the House 
Committee on Government Operations. 

INFLATION LIfPACT STATElIfENT 

H.n. 586-1: willllave no foreseeable inflationary impact on prices or 
costs in the operation of the national economy. 

OVERSIGHT 

The committee makes no oversight findings. 

COl\I~.aTTEE VOTE 

+-I.R. 5864 was reported out of committee on Tuesday, April 5 by 
YOlee Yot0. Twenty-three n10l1l0erS of the committee 'were present. j 

Of , 
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ADDITIONAL VIEWS OF MR. WIGGI~S TO H.R. 5864 

Although supporting H.R. 5864, I must disagree with its approach 
to Rule 6 (e) in section2(a) (1). By disapproving the Supreme Court's 
proposed amendment the bill preserves a certain measure of uncer
tainty of application which has ariSelll'egarding it. 

Tlle Supreme Court, ill the amendment Pl.'oposed, attempted to 
make it clear that Attorneys for the Government in the performance 
of t]~eir duties with a grand jury, possess the auth?rity to utilize the 
serVIces of other government employees. Indeed, It can be no other 
w.nv. 

Jj'pdernl crimes are "iuYl.'stigated" by the FBI, the IRS, or by 
Tl't'asury agents, and not by government prosecutors or the citizens 
,,,ho sit on grand juries. Federal agents gather and present informa
tion relating to criminal behavior to prosecutors who analyze Rnd 
t'valuate it and present it to grand juries. Often the prosecutors need 
the assistance of the agents in evaluating evidence. Also, if further 
iIrrestigation is required during or after grand jury proceedings, or 
eyen during the course of criminal trials, the Federal agents must do 
it. There is 110 reason for a barrier of secrecv to exist between the 
iacets of the criminal justice system which we ill depend on to enforce 
the cl'iminallaws. 

The parameters of the authority of an attorney for the government 
to disclose grand jury informRtion in the course of performing his 
own duties is not defmed by Rule 6. Howeyer, a commonsense inter
pretation pr~yails, permitting "Representatives of other government 
agencies actively assisting United States Attornt's in a grand jury 
investigation ... access to grand jury material'ln the performance 
of their duties." U.S. v. Evans, 526 F. 2d 701 (5th Cir. 19'(6). See also 
V,S. v. Hoffa, 349 F. 2d 20,43 (6th Cir. HJ65); U.S. v. U.S. Dist1ict 
COZt1't, 238 F 2d 713 (4th Cir. 19'(5) 081't. den., sub nom. Valley Bell 
Dai?,,!! 00. y. U.s., 352 U.S. 981; U.S. y. Oulver, 224 F. Supp. 419,432 
(D. Md. 1963); U.S. v. Anzelmo, 319 F. Supp. 1106, 1116 (E.D. La. 
1970) . 

In the course of considering II.R. 5864, U.S. Attorneys and the 
.Tustice Department were surveyed as to theil'perception of current 
practice regarding graml jury disclosurel:;. Although the view was not 
strictly uniform. there was general agreement that disclosures at least 
to criIuinal investigative agents and other divisions within the Justice 
Department were permissible without court order. Yet projected 
against this current practice, and the weight of case law, is the anoma
lous language of Rule 6 (e) itself. 

Considering whether a motion to quash a gmnd jUry subpoena was 
appealable, Mr. Justice Frankfurter applied a ration~le particularly 
relevant to any discussion of proper grand jury functioning. 

The duration of its [the grand jury's] life, frequently short, 
is limited by statute. It is no less important to 9.!lfeguard 

(13) .. 
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against undue interrnption the inquiry instituted by ,a grand 
jury tl~an to protect from delay t~le progre,ss of the trlal a~ter 
an indIctment has been found. OpportlUuty for obstructrng 
the 'orderly progress' of investigation 8houle1 no more be en
couraged in one case than in the other':, Oobbledick Y. U,S., 
309 U.S. 323, 327 (1940). 

Clarifying Rule 6 (e) without "obstructing the 'orderly progress~ 
of investigtttion" requires examination of the justification for the 
policy of gl'fLnd jury secrecy, since this policy has been urged against 
investigative cHsclosures. JR. HimpZot (/0. v. U.S. Di8trict OoU?'t for 
the Di8trict; of Idaho, NOR. 76-1893, 76-1995, decided November 12~ 
1976, (Sth Circuit). 

The traditional reasons for grand jury secrecy were stated in U.S. 
y, Amazon Indu8trial Ohemical 001'p01'ation, 5;} F.2d 254, 261 (D. 
l\fd. 1(31) : 

(1) to prevent the escape of those whose indictment may 
be contemplated; (2) to insure the utmost freedom to the 
grand jury in its deliberations, and to prevent persons subject 
to indictment or their friends from importuning the grand 
jurors; (3) to prevent subornation of perjury or tampering 
with the witnesses who may testify before the grand jmv and 
later appear at the trial of those .indicted by it; (4) to en
courage free and untrammeled disclosures by persons who 
ha \'C information with respect to the commission of crimes; 
OS) to protect the innocent accused who is exonerated from 
disclosure of the fact that he has been under investigation. 
and from the expense of st.andarding trial where theJ:e was 
no probability of guilt. " 

:.\('vel,theless it is recognized that secrecy yields ",vhen its striet appli
('ution ,voulel defeat the Gnds of justice'). U.S. v. R08e, 215 F.2d 611 
(3d Cir. Hl54). Is not the "orderly progress of investigation" Olle of 
the "ends of justice" apt to be defe[)ted by strict. application of secr~cy 
agu,inst criminal investigativ~ disclosures~ How would public policy 
or I'nv trac1itionalI'I'asons for secrecv be thus served ~ . 

Granel juries, of course, may not be usecl to directlv promote or 
investigate civil or administrative actions, However, it l1cither prc
yents tha,t, abuse nor allows from any of the above articulated reasons 
for grancl jnry secrecy, to inhibit eiisclosnr('s to .federal oriminal in
q'e8tig((ti'~e persOlIDel assisting the grand jury. Nor does it selTe these 
goals. to. lllt~rpose.the . court as a referee between.the grand jury and 
Its cl'1l11lnnl IDvestlgatlve support. As has been pomted out, the courfs 
proper role comes 0111y at a Jater stage to prevent civil misuse : 

,Vhi!e we hold that the district court cannot properly inter
fere with. the ac.tion of the grancl jury in tu~ning over to thircl 
PPl'f'Ol1R, ll1durhng rreasury agents, Y011ll111nOnS rN'orf!s and 
accounts for the sole purpose of examination and report to 
the grand jury, as an assistance to it, we also hold that per
sons, nonmembers of the grand j1lry.thus having access to said 
records, and dOCllments, have no l'lght to use the.m for any 
purpose whatsoever except to" assist the grand jury in it's 

.. , 

~ 
.c 
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work. In 'l'e Ap1'iC 1956 TeNn Gmnd J~l'!"Ij, 289 F.2d 263 (7th 
Cir. 1956-). r 

Therefore, we propose that the e~'isting langnage of Rule 6 (c) he 
gmended by (leleting its first sentence and inserting in its place the 
following two: 

Disclosure of matters occurring before the grand jury other 
than it delebrations and the vote of any juror may be made 
to the attorneys for the govel'1lment for use in the peTform
ance of their duties, anel to such other government personnel 
as are necessary to assist attorneys for the government in the 
performance of such duties. For the purposes of this subdivi
sion, "other government personnel" means employees of the 
Department of Justice, or employees of other govel'lllllC.'ntnl 
agencies who, by law, investigate violations of the Federal 
crimina.llaw. 

This would limit the assistance available as a matter of course to 
the grand jury to Federal criminal investigative personne1. It would 
not prevent the jury from seeking further assistance from purely civil 
investigative or administrative personnel pursuant to the court order 
required in the second sentcl.'1Ce of the existing rule. 

The danger in leaving Rule 6 (e) in its present state of uncertainty 
was c1emonsr'lted by n. recent Ninth Circuit decision, which asserts 
" ... the GoVel'lmlent must show the necessity [to the Court] for each 
particular pel'son~s aid rather than showing merely it general necessity 
for assistance, expert or otherwise." 8i1n-plot, supra, (slip opinion, p. 
9). Relying in grea.t part npon an article entitled Admill;strati~'e 
Agency Acce.ss to G'1'ana Jury ilfate?'ia18 (75 Columbia. Law Review 
162 (19'75) ) the comt in Simplot spreads this required showing with 
such a broad and dripping brush as to reach boyond the borders of 
the problem. However salutary this may seem when applied to admin
istrative agencies n.ncl civil investigativc, personel, it is a prophylaxis 
both unwarranted and disruptive when grund jury disclosure is mach 
to criminal investigative personnel since it impedes the grand jury's 
very purpose. 

No useful pU1~pose is served by I?regoing this opportunity to clarify 
a rule so temptmgly vague. Leavrng the matter Ior courts to "flush 
out" at their individual will or whim merely deepens the lUlcertainty. 

CUARLES E. V\FIGGINS. 

, 86-Z74 a • 77 ~- 19 
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, .' AMENDMENTS TO 
FEDEJtAL RULES OF CRIMINAL PROCEDUl;tE 

. ., 
MOND~Y, APRIL 26, 1976 

ORDERED: 

1. That. the. Rules of Criminal Procedure for the 
United States District Courts be, and they hereby are, 
amended by including therein Rule 40.1 and am~ndments 
to Rules 6(e), 6(f), 23(b), 23(0), 24(b), 41(a), 41(c), 
and W(b Y as hereinafter set forth: 

Rule 6. The grand jury. 
... ... ... ... 

(e) Secrecy 0/ proceedings and disclosure.-Disclosure 
of matters occurring' before the grand jury vther than 
its deliberations and the vote of any juror may be made 
to the attorneys for the government for use in the per
formance of .their duties. For purposes of this su~
division, "attorneys for the government'~ includes those. 
enumerated in Rule 54(0); it also includes such other 
govern men t perSonnel. as are necessary· to assist the· 
attorneys for . the government in the performance of 
their duties. Otherwise a juror, attorney, interpreter, 
stenographer, operator of a recording device, or any 
typist who transcribes recorded testimony may disclose . 
matters occurring .before the grand jury only when so 
directed by the court preliminarily to or in connection' . 
with a judicial proceeding or when permitted by the 
court. at the request of the defendant upon a· showing 
that ground~ may exist for a motion to dismiss the indict.: 
ment because of matters occurring before the grand jury. 
No obligation of secrecy may be· ,imposed upOn any per:-

1 

(1) 
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2 RULES OF CRDMINAL PROCEDURE 

son except in acCordance with this rule. The federal 
magistrate to whom an indictment is retut:ned may 
direct that it shall be kept secret until the defendant is 
in custody or has' been released pending trial. There-' 
upon the clerk shall seal the indictment and no person 
shall diSclose the finding of the indictment except when 
necess~ry for the issuance and execution of a warrant or 
summons. 

(f) Finding and return of indictment.-An indict
ment may be.' found only upon the concurrence of 12 or 
'more jurors. The indictment shall be returned by the 
grand jury to a federal magistrate in open court. If a 
complaint or information is pending against the defend
ant and 12 jurors do not cOl}cur in finding an indictment, 
the foreman shall so report to a federal magistrate in 
writing forthwith. i 

Rule 23. Trial by juty or by the court. 

'" '" '" (b) Jury of less than tweZve.-Juries shall be of 12 
but at any time before verdict the parties may stipulate 
in writing with the approval of the court that the jury 
shall consist of any number less than 12 or that a valid 
verdict may be returned by a jury of less than 12 should 
the court find it necessary to excuse one or more jurors 
for any just cause after trial commences. . 

(c) Trial without a jury.-In a case tried without a 
jury the court shall make a general finding and shall in 
addition, on. request made before the general finding, 
find the facts speeially, Such findings may be oral. If· 
an opinion or memorandum of decision is filed, it will 
be .sufficient if the findings of fact appear therein. 

Rule 24. Trial furors. 
'" '", • '" '" >I< 

(b) Peremptory chO.zlenges . 
. (1) Number of challenges. 
(A) Capital ca.ses.-If the offense charged is punish

able by death, each side is entitled to 12 peremptory 
challenges. 

JI-
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RULES OF CRIMINAL PR~illDU:RE . 3 

(B) Felony cases.-If the offense charged is punish. 
able .by imprisonment for more than one year, each side' 
is entitled to 5 peremptorY challenges.," , , 

'(C) Misdemea';"oY' cases.-If ,the offense ch~\Tged 'is 
punishable by imprisop.mep.t for not more than one year 
or by fine' or botl}" each side is entitled to 2 peremptory , 
challenges. . , " ' 

'(2) Relief from limita.tiom. .." ' 
. (A) For' cause.-' For good cause shown,.the 'court may 

grant £uch additi~nal challenges as it, in its ,discretio~, 
believes necessary aIid'proper .. 

(B) Multiple defendants.-If there IS more than one· 
defendant the court may allow the parties. additional 
challenges and permit them to be exercised separa.tely or 
jointly. . .:-: ,;..... 

(C) Time for. making motion.-A motion for relief, 
under (b) (2) shall be filed at least l.-week in advance 

"of the first scheduled trial. date or within such other 
• .: i. •. • i '.' " • 

time as may be provided by the rules of ,the district 
court. . :' " 

Rule 40.1. Removal from state court. 
(a) Time jor fiJing.-.:..-A petition for removal of a crimi-, 

nal prosecution from a state court to a United States 
district court shan be filed, in the district court for the 
federal judicial district in ,\!hich the state prosecution is 
pending. Such petition shall be made not later than 10: 
days after the arraignment in state court ,eXcept that for,' ' 
good cause shown the United States district court may· 
enter an' order granting the petitioner leave to file the 
petition at a later time. " . . . , 
. (b) Number of peti,tions:-A petition for removal of 
a state, criminal prosecution ~P' a United States district, 
court must include all grounds for such re:qloval. A 
failure to state grounds which exist at the time of the' 
filing of the petition shall constitute a waiver of such 
grounds, and a second petition may be filed only on 
grounds not exist~ng at the time of the original petition. 
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4 RULES OF CRIMINAL PROCEDURE 

For good cause shown,. the United States district court 
may grant relief from the limitation of this subdivision; 

(c) Proceeding-s.-The filing of a petition for removal 
shall not prevent the state court in which prosecution is 
pending from proceeding further, except that a judgment 
of conviction shall not be entered unless the petition is 
first denied. ' , , ,.' 

(1) The district court to which the petition is di
rected shall examine it promptly. If it clearly appears 
on 'the face ·of the- petition and any exhibits annexed 
thereto that the petition for removal should not be 
granted, the co~rt shall make an order for its summary 
dismissal. ..' ' . 
. (2) If the district COUl.'t does not ord~r the summary 

dismissal of the petition, it shall order an evidentiary 
hearing to be held promptly and after such hearing. shall 
make such disposition of the petition as justice $all re
qwre. If the district court determines that the petition' 
shall be granted, it shall so notify the state court in" 
which prosecut,ion is pending, which shall proceed no 
further. 

Rule 41. Search and seizure. ' 
(a) Authority to issue warrant.-A search warrant au

thorized by this rule may. be issued by -a federal· magis- -
trste or a judge of a state court of record within the dis- ' 
trict wherein the property sought is located, upon request 
of a federal law enforcement officer or an attorney for 
the government; 

(c) Issuance and contents. 
(1) Warrant·upon a!fidavit.-'A'·warrant shall issue 

, only on an affidavit or affidavits, sworn to before the 
federal· magistrate· or state judge and establishing the 
grounds for issuing the warrant. If the federal magis
trate or .state judge is satisfied that grounds for the ap
plicatiC?n exist or that tb,ere is probable cause to believe 
that they exist, he shall issue a warrant identifying the 
property and· naming or describing the person or ·place 

• ... 
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to be s~a.rched. The finding of probable ca.use may be 
based upo~ hearsay evidence,In whole or'in part. Be
fore ruling on a request for a- warrant the federal ma~ 
trate or ~ta.te judge may require the affiant to 'appear 
personally and ma.y, examine under oath the nfthmt and 
any witnesses, he may produce, . provided that such pro
'ceeding'shall ,be taken ,down by a court reporter, or re
cording equipment and made part of the affidavit. The 
warrant shall be rurected. to a civil officer of the United ' 
States authorized, to enforce or assist in enforcing tLlJ.Y law 
thereof or to a person so authorized by the President 
of the United States. It shall command the officer to 
search, within a. specified period of time'not to exceed 10 
days, the person or pla.ce named for the property speci
fied. The warrant shall be served in the daytime, unless 

,the issu~g authority, by app,ropriate provision in .th~ 
,warrant, and for reas~nable cause shown, aut~o~izeS' its 
.execution at times other than daytime . .It shall ~esig
nate a federal magistrate to whom it shall be returned: 

(2) Warrant upon.oral te8timOny.~when the circum
stances make it reasonable to do sO in the absence of a 
written affidavit, a 'search warrant may be issued upon 
sworn oral testimony of a person who is .not in the physi
cal presence of a federal magistrate provided the federal 
magistrate is. s(ttisfied that probable cause exists 'for the 
issuance of the warrant. The sworn ora.l testimony may 
be communicated to the magiatrateby telephone'or other 
appropriate means and 'shall be recorded. and transcribed. 
After transcription the statement must· be certified by the' 
magistrate and filed with the court. This statement shall 
be deemed to be an affidavit for purposes of this rule: 

(A) , M etho.d of issuance.-The. grounds for issuance 
and the contents of the warrant shall be th()se required 
by subdivision (c)(l) of this rule: Prior tQ approval of 
the warrant, the magistrate shall require the federal law 
enforcement officer or the attorney for the government 
who is requesting the'warrant to read to him; verbatim, 
the contents Q£ the warrant. The magistrate may di;. 

o 
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re~t 'that s;Jecific ~odific~tions be made in the warr~nt. 
Upon approval, the magisirate.' shan direct the federal 
law enforc~ment officer or the attorney for the govern
ment who is requesting the warrant to sign the magis
trate's name,' on the warrant.· This warr.ant shall. be 
called a duplicate original warrant and shall' be deemed 
a warrant for 'purposes of this rule. In such cases, the 
magistrate snaIl cause to be made an 'original warrant. 
The magisirate'shall enter the exact time of issuance of 

!!':a:~ica~~odgin~l,w~~~nt o,~ t~e face',of "h~ origin~l 
. (B) Return.-Return 'of the duplicate original w~rrant 

and the original warrant shall be in conformity with sub-" 
division (d)' of this' rule. Upon return, the magistrate 
shall requIre the person who gave the sworn oral testi
mony establishing the grounds for issuance of the' war
rant;to sign a copy ofit:" .,.. ," " ' , " 

Rule 50. aa~endru:8; ~la~ f~r Pro~pt ~isPoSition .. , 
, * . , *. ! '. tI'" , .• 

~ ~. ... '. . .:.' / . 
(b). PlaTl,s, for achieving prompt disposition of ,criminal 

cases.-To minimize undue delay and to further the 
prompt disposition of criminal cases, each district court 
s~all conduct a continuing study of the administration' of 
criminal justice in the district court and before United 
States magistrates of the district and shall prepare plans 
for the prompt disposition,of criminal cases in accordance 
with the provisions, of Chapter .208 of Title 18, United 
States Code.:.; ," .. , , _, '. 

2. "Tha~ the foregoing· amendments and, addition to 
the. rules of procedure, shall .take effect on August 1, 
1976, and-shall govern all criminal proceedings thereafter 
commenced and, insofar as, just and practicable, in pro
ceedings then pending. 

3. That THE CHIEF JUSTICE be, and he hereby is, 
authorized to, transmit to the Congress the foregoing 
amendments and addition to the Rules of Criminal Pro
cedure' in accordance with the provisions of Title 18, 
United States Code, Seations 3771 and 3772. 

)J 
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. APPENDix A 

E~cerpt fro~" 'the Report. of the' Committee o~ 
Rules of Practice and Procedure .to the Judicial 
Conference of the U.S. 

PROJ~OSED AMENDMENTS TO THE' FED
ERAL RULES OF CRIMINAL PROCEDURE 

~ . " . . 

Rule 6 •. The Grand Jury 

1 '" * '" 
2 (e) SECRECY OF PROCEEDINGS AND DISCLO': 

3 SURE. Disclosure of matters occuqing before 
4: the grand -jury other thim its _ deliberl:!-tions and 
5 the vote of any juror may be made to the at.:. 
(3 tomeys for the government· for use in the per-
7 formance of their duties. For purposes of this 
8 subdivision, "attorneys jor the government" in-. 
9 eludes those enumerated in rule 54(e); it also 

10 . includes 81J,Ch other government personnel as are 
11 " necessary to assist the attorneys for the govern-
12. ment in the performance oj their duties. Otherwise 
13 a juror, attorney; interpreter, stenographer, 
14 operator of a rec,OrWng device, or any typist 
15 who transcribes recorded testimony. may dis-
16 close matters occurring before the grand jury 
17 only when so directed by the court prelim.i.ilarily 
18 to or in connection with a judicial proceeding 
19 or when permitted by the coUrt at the request 
20 of ,the defendant upon a showing that grounds 
21 may exist for a motion"to cli§miss the indictment 
22 because of "matters occurring before the grand 
23 jury. No obligation of secrecy may be imposed 
24 upon any person except in accordance with this 
25 rule. The federal magistrate" to w/z.;';':'v an indiet-

7 
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26 ment is returned effi:ffi; may direct that £m: indiet 
27 ~ it shall be kept secret until 'the defendant 
28 is in custody or has gi-veft h&il; been released 
29 pending trial. Thereupon the clerk shall seal 
30 the indictment and 110 person shall disclose the 
31 finding of the indictment except when necessary 
32 for the Issuance and execution of a. warrant or 
33 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

summons. 
(f) FINDING AND RETURN OF INDICTMENT. An 

indictment may be found only upon the con
currence of 12 or more jurors. The indictment 
shall be returned by the grand jUry to a ~ 
federal magistrate in open court. If 4ifte 6.efeftdtlJat 
is fa e1:i8tody M ftae .gWeft ~ a complaint or 
inf07'1'hatiOn is ,pending against the' defBnilant 
and 12 jurors do not concur in finding an in
dictment, the foreman shall so report to tfte 
eeHi't ,a federal magistrate in writing .forthwith. 

ADVISORY CoMHI'ITEE NOTE 

(Rule 6) ... 
The proposed definition of "attorneys for the government" 

in subdivision (e) is designed to facilitate an increasing need, 
on the part of government attorneys, to make use of outside 
expertise in complex litigation. The phrase "other· govern- . 
ment personnel" includes, but is not limited to, employees of 
administrative agencies and government departments. 

Present subdivision' (e) provides for disclosure "to the 
attorney'~ for the gov.ernmen~ for use in the performance of 
their duties." This limitation is designed 'to further "the long 
establi$hed policy that maintains the secrecy of the grand. 
jury i.n federal courts." United State8 V. P1'octer a'!Ul Gam1Jle 
00.,356 U.S. 677 (1958). . ..' . 

As defined in rule 54(c}, ~"Attorney' for. the government' 
means the Attorney General, an. authorized assistant of the 
Attorney General, a United States Attorney, an authorized 

, assistant ofa United Sta.tes, Attorney and when applicable 
to cases arising under the laws of Guam .. ... "'." ~e limited. 

.. 
" 

t 

( 



, , 

J 

297 

9 

R~ES OF, CR~AL PRoCEDURE 9 

nature of this definition is pointed out in In 1'8 GraM Jury 
P1'Oaeeaing8, 3Q9 F. 2d 440 (3d Cir. 1962) at 443: , 
The' term attorneys for the government Is restrictive ili its applica
tion. • • • If it bad been intended that the attorneys for the admin· 

'istratlve agencies were to have free access to matters occurring before 
a grand jury, the :tule would have,so provided. " , 

'Thepl'oposed amendment reflects the fact that there is 
often government personnel assisting the Justice Department 
in grand jury proceeaings. InIn r8 GraM Jury I11J1JBstiga
tiora of WilUam H. Pftawme1' &: SOntJ, Inc., 53 F.RD. 464 
(E.D. Pa. 1971), the opinion quoted the United States 
Attorney: .' 
It is absolutely neCessary in grand jury investigations involving anal·, 
';Vels of books and records, ~or the government attorneys to rely.upon 
inve!tigntive personnel (from the government agencies) for a~sistance. 

SM also 8 J~_Moore, Federal Practice ~6.05 at 6-28 (2d ed. 
C:lpes,1969) : ' . ': ' 

. The rule [6(e)] haS presented 'n problem, hOwever, with r~~t t~" 
attorneys and nonattomeys who are assIsting in preparation of a case 
for ihe grand jury. • • • These assistants often catinof properly per-, r, 
form their work without haviIlg access ~. grand}uI'J' minutes. . 

Although case law is'limited, the trend Seems to be in the· 
direction of allowing disclosure to government personnel 
who assist attorneys for the government in situations where 
their expertise is required. This is subject to the qualification 
that the matters disclosed be uSed only for the purposes of 
the grand jury investigation. The court may· inquire as to the' 
good faith of the ·assisting personnel, to ensure that access 
to ma.terial is not merely a subter!uge to gather evidence un
attainable by' means· other than the grand, jury. This ap
proach was taken in ,'!II 1'e ~ Jury inveatigatJion of 

. William H. Pflm.ttme1" dC SQ1l8, Inc., 53 F.R.D. 464 (E.D. ~a. 
1971); In '1'e April 1956 Term (haru], Jury, 239 F. 2d 263 
,(7th Cir. 1956); United States' v.~ A'iUpBUmo; 319 F. Supp. 
1106 (D.C. La. 1970). Another case, A~plicatWn of KelZy~ 
19F.R.D.269 (S.D.N.Y.1956), assume?~without deciding, 
that assistance given the attorney fof'~he government by 
IRS and FBI agents was authoriz~d. . . ", 

The change at line 27 reflects tho fact that under the ~ai1 
Reform Act of 1966 some persons :will be released withoht 
requiring bail. See 18 U.S.C •. §§ 3146, ,31~8. . 

o 
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Under the proposed amendment to rule 6{£), an indict
ment may be returned to a fed(,·ral magistrate. ("Federal 
magistrate" is defined in rule 54 (c) as including a United 
States magistrate as defined in 28 U.S.C. § 631-639 and a 
judge of the Unite.'l States.} This change will foreclose'the 
possibility of noncompliance with, the Speedy Trial Act 
timetable because of the nonavaHability of a judge. Upon the 
effective date of certain provisions of the Speedy Trial Act 
'0£ 1974, the timely return of indictments will become a mat
ter of critical importance; for the year commencing July 1, 
1976, indictments must be returned within 60 days of arrest 
or summons; for the year following within 45, days, and 
thereafter within 30' days. 18 U.S.C.§§ 3161 (b) and (f)', 
3163{a). The problem is acute in a one-judge district where, 
if the jud~ is holding court in another part of the distric~ 
or is otherwisa absent, the return of the indictment must 
await the later rel1ppearance of the judge at the place where 
the grand jury is sitting . 

.A,. corresponding change has been mane to that part of' 
,subdivision (f) which concerns the reporting of a "no bill," 

, ~nd to that part of ·subdivision (e) which concerns keeping 
an indictment secret. ' . . . 

The change in the third sentence of rule 6{f) is made so 
as to eover all situations in which by virture of a pending 
complaint or information the defendant is in custody or 
released under some form of conditional release • 

. " -

Rule 23. Trial by Jury or by the Court 

* * *, 
1 ~ '(b)' .JURY OF' LESS THAN TWELVE. juries 
2 shall qe of 12 but at any t~e before verdict 
3 the parties may stipulate in writing with 
4 tlle approval. of the court that the jury shall 
5 consist of 'any ·number less than 121:' or that 
6 a valid verdict ma.y. be returned by a jury of 

, 7 less than 12 should the court find it neces-. 
8' sary to excuse' o.ne,' or':'»J~ore Jurors for any' 
9 just cause after ,triaZ c·omm,ences. 

...... ' " , 
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10 (e) TRIAL WITHOUT A JURY. In a case 
11 tried without a jury the COU1't shall make a 
12 general finding and shall in addition, OD; 
13 request made before the general finding, find 
14 the facts specially. Such findings may be 
15 oral. If' an opinlon or memorandum of deci-
16 sion is filed, it will be ~ufficient if the find-
17 ings of fact app~ar therein. 

ADVlSO:RY CoMMI'lTEEl NOTE 

. (Rule 23) 

,The amendment to subdivision (b) makes it clear that the 
parties, with the approval of the court, may enter into an 
agreementt& have the case decided by less than twelve jurors 
if one or more jurors are unable or disqualified to continue .. 
For many years the Eastern District of Virginia has used a 
form entitled, '~Waiverof Alternate Jurors." Ina substantial· 
pereen1:.a:ge of cases the form is signed by the defends.nt, his 
attorney, and the Assistant United States Attorney in ad
vance of trial, generally on the morning of trial. It is handled· 
automatically by the courtroom. deputy clerk who, after 
completion, exhibits it to the judge. .' ," 

This practice would seem to be authorized by I~xisting rule 
23(b), but there has been some doubt as to whether the 
pretrial stipulation is effective unless again agreed to by a 
defendant attlJe time, a j-gror or, ju~rs ,have to be excuse4. 
See 8 J. Moore,Feaeral Practice ",y 2:{.04 (2d:, ed. 'Cipes, 
1969) ; C. 'V"l'ight, Federal Practice and Procedure: Oriminal 
§ 373 (1969). The proposed amendment is intended to make 
clear tlUl.t tlIe pret:r;ialJltipulat,ion is an ~ffective Wl!fver, whi,ch 
need not be l'enewed at the time the incapacity or disqualifi-
cation of the juro~ becomes lplown. ,., 

In view of the fact that a defendant can make an effective 
pretdal waiver of trial by jury or by a'jury of twelve, ~t 
WGula seem tofonow that he can also effectively ,vaiye trial 
by a jury of t,,'eh;e in situations w.here a juror or jurors 
cannot continue to serve. . .~ .. ~: .. - " ' :, .. ' " 

As has been the practice under~rule 23 (b), a stipulation 
addressed to the possbility that some jurors many later be 

• 
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e:!{cusoo ~eed ~ot be open-ended. That is, the stipulation lllay 
be conditioned upon the jury not being reduced below a 
certain size. See, e.g., Williams v. United States, 332 F.2d 36 
(7t1;J. Cir. 1964) (agreement to proceed if no more than 2 
jurors excused for illness) ; Rogers v. United Stutes, 319 F.2d 
5 (7th Cir.1963) (same). 

Subdivision (c) is changed to make clear ~he deadline.for 
making a request for findings of fact and to provide that. 
findings may be oral. The oral findings, of course, become a 
part of the record, as findings of fact are essential to proper 
appellate review on a conviction resulting from a nonjury 
trial. United States v. LivVngston, 459 F.2d 797 (3d Cir. 
1972) . 

. ' The meaning of current subdivision (c) has been in sOme 
doubt because there is n{l time specified within which· a : 
defendant must make a "request" that the court "find the . 
facts specially." See, e;g., United StatetJ v. Rivera, 444 F.2d' 
136 (2d eire 1911)~ where the request was not made until 
the sentence had Peen imposed. In the opinion the court said: . 
This' situation might. have raised ·the interesting and apparently . 
undecided question of when a request for findings under Fed. R. Crlm. 
P. 23(c) is tw late, since Rivera's request was not made until the day 
after sentence' was Imposed. See gene1'llllly BencMoick V. United. Statu, 
297 F. 2d 830, 335 (9th eir. 1961) ; United State& V. MOrriB, 268 F. 2d 
594 (7th eir. 1959)., '.,. . 

1 
·2 
3 
4 
5 
~6 

,7 
8 
9 

10 
11 
12 

... ... * Rule 24. Trial Jurors 
(b) PEREMPTORY CHALLENGES. ~ .tfte ef¥eBSe· 

eftMged is· ~Ui'iiBftahle .By deatli, ~ ee is. 
CBtitled ~ gg '~efemf}tery eftflYeBgee.,;If ~ 
o!ffilae eluwged is p~ale ~ ~l'iBeftBieRt , 
felt f:llMe ~ efie ~ . .the ge7fefnme~ is 

. eBtiUed :fie {; ~efe~tory el:taYe:agee &B4 tfte: 
aereaeaRt 6f' EiefeBdaRtB j eiBt;lzj ~ ~ J3Ofemf} 
. ~ OftaYCBgeS.' Ii -tk-e . eiieMe : oftMged is. 
~timBftaMe &y HBJ3:rieeftftlem ffils, ~ ~. 
-tftaft Ofte yetH'. et' By fi:Be @ eetft.; eeeft Bide is 
effiiitled. :fie 3 f}el"Offif}tery eBaYCBgee. ;U 4ifteI'e 
is mere ~ efte .aefeftdMrt', . .tfte ~ !B:SIy 

". ~: . 
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13' atJ.ew. ~ defende.nts a:dditionalf3efeffijJtoFY 
14 ehallenges ftBfl peFm:it tftem: te be exereised 
l5 eepfli'fltelyffi' jointly. 
16 (i) NUMBER OF CHALLENGES. , 
17 (A) CAPITAL CASES. If the offense charged 
18 is punishable by death,' each side is entitled, to 
19 12 peremptory challenges. 
20 (B) FELONY CASES. If the offense charged 
21 is punishable by imprisonment fQ'1' more than ow 
22 year, each side is entitled to 5 peremptory chal-

. 23 lenues. .." . ", - ..'"- . ' ". ' ' . 
24 (C) MISDEMEANOR CASES. Jf' the offense 
25 charged is punishable by imprisonment for not 
26·· more than one year or by fine or both, each side is 
27 entitled to 2 peremptory challenges. 
28 (2) RELIEF FROM LrM1T£l'IONS. ' ;, 

29 (A) FOR C.AUSE. For good cause s1wwn,' the' 
30 court 'rrw.y grant such additional chalknges as it,' , 

',31 in its discretion, believes necessary and proper. 
32 (B)' MULTIPLE DEFENDANTS. ',I! there is more 
33 'than one, defendant the court may allow the 
34 parties additional challenges and permit them, ' 

, 35 .. ,to ,be e~ercise~-~epar~tely .orjo,intly. . '~"" ' ' 
36 (C) TIME FOR MAKING Ml[)TlON. A motirm for 

. 37 reUej under (b)( 2): shaU be:'jUed at ZeO.st'1 week' 
38 in advance of the' first scheduled trial date or 
39 within 'SUCh other.'Ume as may' be provided by the' 
40 rules of the 'district C:Vurt .. , , 

;, .,. .. . ;, 

ADVISORY' OoMMITrEE NOTE ' 
, ~ ... ~ ., 

. .(Rule 24) " \ .. : ,.:.:: ' , ':. .. , . , 

Subdivision (b) (1) is revised to ,reduce the ~umt>er of Per
emptory-challenges 'available to each side and·to give both 

'I •• ".- •• 

86-274 0 - 77 - 20 

o 



.'302 

i4 

14 RULES OF CR~AL PROCEDURE 

defense and the government an equal number of peremptory 
challenges. . 

At the October 1971 session of the Judicial Conference, the 
Conference, upon the recommendation of its Committee on 
the Operation of the Jury System, adopted the ·following 
resolution: 
The Judicial Conference ot the United States. refers to tbe Committee 
on the Rules of Practice and Procedure for its favorable consideration 
the recommendation of tbe Committee on the Operation of tbe Jury 

. System that Rule 24(b) be amended to fix the number of peremptory 
cballenges in capital cases at twelve for each 'side, in other felony 
cases at five, and in misdemeanors'at two, aildfor good cause shown,' 
to grant sucb additional challengeR as tbe court in its discretion sball 
permit. 

The report of the COItlmittee on the Operation of the Jury 
System said: . . 

Tbe practice of permittmg a large number -of peremptory challet.ges: 
in criminal cases bas been criticized as contrary to the cross-sectional 
policies of the Jury Selection and Service A.ct of 1968. RevisIon of the 
applicable proviSion, Rule 24(b) of the Federal Rules of Criminal 
Procedure, was proposed as early as 1962 in a Preliminary Draft of 
Proposed Amendments to the Rules of CrlmiDal Procedure circulated 
to bench and bar by tbe Committee on Rules of Practice and Proce
dure. Althougb tbe proposal wa~ not adopted at that time, Congress, 
in tbe 196& JUry Act, bas since declared it the express Policy, of the 
United States tbat all litigants "shall have the rigbt to grand and 
petit juries selected at random from a fair cross section of tbe com
~unity in tbe district or division wberein. tbe court convenes." 28 
U.S.C. § 1861. Reconsideration of the question. therefore appears 
appropriate. 

Tbe Committee recognizes the v&lue ot peremptory challenges 1n.~ 
assuring a fair trial, particularly in the. unusual case wbere large 
numbers of the .communlty may have' adopted a· view on the merits. 
of tbe trial. But to prevent misuse ot the Peremptory challenge as a 
means ot systematic elimination of meml!.ers of a given group from tbe 

. jury, tbe Committee believes tbat' the number of cba1lenges per
mitted in the normal case should be J:.ecIuced. The Committee also 
notes that a reduction in peremptory challenges would accelerate the 
ooir dire procedure and fac!.litate savings in juror costs througb the 
use ot smaller jury panels. Tbe Committee believes tbat the needs ot 
unusual cases are best served. by a discretionary power in the trial 
judge to grantadditiol)al cballengeS to either side wben tbe appro-
priate SbOw'Ulg-is made. . . , . 

The Committee also was of tbe consensus that the prosecution and 
the defense sbould normally be granted an equal number of perempt!lry 
challenges, At present, tbe defelUle may exercise ten peremptories 

~ . 
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and tbe prosecution only six In non-capital felony cases. Little justi
fication tor this dlspnrit:r is apparent. Proper use of peremptories by 
tbl' ~o\'crnlllcnt cun contribute t(l a fair trial as effectively as proper 
usc by the defendant. The COllllllittee notes, moreover, that Congress 
bns adopted the lJrlnciple of equality in its mOl,t recent legislation 
dealing with the question, the District of ColumbIa Court Reorgani-
1!aUon .Act of 1970.-

In the opinion or the Advisory Committee, a reduction in 
tl18 nmnber of peremptory challenges is desirable for rea.'Sons 
given in ~he report of the Judicial Conference Committee on 
the Operation of the Jury Syst~m. Retaining provision for 
peremptory challenges where the offense charged jg punish
able by death is a recognition that legislation imposing the 
death penalty may pass constitutional scrutiny. 

Subdivision (b)(2) gives thecourl discretion to increase 
the number of challenges and provides for the time within 
which a motion for relief under subdivision (b) (2) must be 
made. The increase need not result in the same number of 

_ challenges for each side. 

Rule 40.1. Removal from State Court 

1 (a) TIME FOR FILING. A petition for removal 
2- of a criminal prosecution from a state court to a 

-3 V nited States district court shall be filed in the 
4 distric~' court JOT' the federal judicial district in 
5 which the state prosecution is pending. Such peti-
6 tion shall, be made ",'ft;frln not later than 10 days 
7 after the arraignment in state court except that 
8 for good cause sMwn the United States district 
9 court may enter an order- grant't"ng the petitioner 

10- leave wfiie the petition at a later time .. 
11 (b) NUMBER, OF PETITIONS. A petition Jor 
12 removal of a state'criminal prosecution to a United 
13 States district court must include call grounds for 
14 such removal. A failure to state grounds which 
15 exist at tM time of tlwfiling of the petition shall 
16 constitutecawuiveJr of such grounds, and a second 
17 petition may be fikd onZy on grounds not existing 

(, 
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, ' 

18 at the time of the original petition. For good cause 
19 shown, the United States district court may grant 
20' relief from the limitation of this subdivision. 
21 (c) PROOEEDINGS. The filing of a petition for 
22 removal shall not prevent the state court in which 
23 prosecution is pending from prqceeding further, 
'24 except that a judgment of conviction shall not 
25 be entered unless the petition is first denied. . 
26 (1) The district court to ,which the petition i8 . 
27 directed shall examine it promptly. If it clearly 
28 appears on the face of the petition and any ex-
29 ,hibi~ annexed thereto that the. petition fOr" removal 
30 shOuld not· be granted, the court shall make an 
31 ' order for its sUmmary ~iSrnis8'aL' .', 
32 (2) If the district court' does not order the Sum-
33 mary dismissal of the petition, it shall order an 
34 evidentiary hearing to be held promptly and after 
35 such hearing shall make. such disposition oj the ' 
36 petition as justice shall require. If the district 
37 court, determines that the petition shall be granted, ' 
38 it s~ll so notify the state court in which prosecu-
39 tion is pending, which shall proceed no further. ' 

, ADVISORY CoMMiTTEE NOTE 

, . (Rule 40.1) , 

Proposed rule 40.1 specifies the place and sets tlie time fer 
petitioning for removal of a" criminal prose~ution from a ' 
state court. :... ' ' '. 

The rUle is intended to :r.a.cilitate the orderly and prompt 
disposition of a removal' petition filed iIi federal ~ourt and to· 
avoid unnecessary delay in the'state proceeding when a. 
removal petition is d.6nied. Under the rule, a. state pro:::eeding 

. must be terminated only when the federal judge signs Bnd 
, files 'an order in the district court granting the removal 
petition. Presently,a removal petition may b8 filed at any 
time prior to trial, 28 u.~.C': § 1446 (c), and the mere filinP.' 

-
'~ 

• l 
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of n petition requires a 8ro.:;' of the state proceeding. When 
such petitions are filed close to the commencement of trial 
in state court, unnecessary delay Qf the state proceeding 
results in situations where it is determined that there are nOl 

adequate grounds for granting the petition to.remove ,the 
case to federal court. See, e.g., People of the State of New 
York v. Hm'dick, 424F.2d 697 (2d Cir.), rert. denied 398 
U.S. 939, reh. denied 400 U.S. 883 (1910). . 

Subdivision (a) requires that the removal petition be filed 
not later than ten aays after the arrangement in state Court. 
The trend among states is to consolidate pretrial proceed
ings. See, e.g., State ea? rel. Goodchild v. Burke, 27 Wis. 2d, 

. 244, 133 N.W.2d 753 (1965); and State em rel. llas'1llJU88en v. 
TalUuh, 272 Minn. 539, 141 N.W. 2d 3 (1965). The American 
Bar Association Advisory Committee onPretriaJ Proceed
ings recommends a single pretrial disposition of issues. 
American Bar Association Standards Relating to Discovery 
and Procedure Before Trial § 5.3, pp. 114-123 (Approved 
Draft, 1910). The proposed rule reflects. an effort. to act 
consistently with this trend by providing, that the ,petition 
'for removal must be made not later than ten days after the' 
a.rraignment in state court, except where for good. cause 
shown the district court allows a 'late filing. Compare ALI 
Study of the Division of Jurisdiction Between State and 
Federal Courts, § 1382(e) and comments. at 355 (1969), al
loWing f<>.r~ removal petition at any time before tria.l. . 

Subdivision (b) requires that a petition for :removal shall 
include all existing grounds for' re:iri()vai. Ordinarily,. the 
failure to state' in the petition a ground for' removal will con
stitute a waiver of such gl.'Ound. A &econd petition may be 
filed only if the groundssui.ted tp.erein did. not exist at the' 
time of the original petition or for other· good cause·shown. 
This .. subdiVision reflects the p~licYfof consolidation, of: pro
ceedings and attempts to allevlate(~e problem of oontmual 
di~ruption of state couitproceedin~~~y successive petitions 
for remo"9al. 'See Note, ,Abuse ofProCed~re in Removal of 
State Criminal Prosecutions, 6 U. San ])oancisco L. Rev.. 
111,122-123 (1911) •. '" .1 •. 

The Advisory Committee believes that the recommended 
time limit·' 'lvithiri ~hlch a petition, stating ali existing 
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grounds for removal, must be filed will not adversely affect 
the substantive Lights of defendants. Ten days following 
arraignment should be a sufficient time within which to pre
pal'e a petition, and the rule contains an appropriate safe-

, guard when this is not so. It should also be noted that grounds 
for removal of a criminal prosecution from a state court are. 
not broad. See John8on v. Mis8is8ippi, - U.S. - (1975), 
Georgia v. Rachel, 384 U.S. 780 (1966), 'and Oity of G'reen-' 
wood v. PeMock, 384 U.S. 808 (1966). See also Note, Abuse 
of Procedure in Removal of State Criminal Prosecutions, 6 
U. San Francisco L. Rev. 117, 118 (1971). 
'Subdivision (c) provides that, pending a decision by the 

federal district court on the petition for removal, the state 
may continue its proceedings short of entering a judgment of 
conviction. This, provision is intended to discourage frivo
IQUS petitions when the only purpose is to c~use delay and to 
disrupt the state proceeding. The proposal represents a 
change in e:s:isting law. See South Oq,rolina Y. Moore, 447 
F. 2d 1067 (4th Cir. 1971) ; Note, Abuse of Procedure in Re
moval of State Crimimd Prosecutions, 6 'u. San Francisco 
L. Rev. 117, 127-128 (1971). In the Moore case the court 
said: . 
[IJt has been uniformly held that the state court loses all jurisdiction 
to proceed immediately upon the filing of the petl:tion in the federal 
court and a copy in the state court. Under these holdings any Pl'o
ceedings in the state 'Court after the filing of the petition and prior to 
a. federal remand order are absolutely VOid, despite subsequent deter
mination that the removal petition was inetrective. 

447 F. 2d at 1073 

See ALI, Study of the Division of Jurisdiction BetweQn 
State and Federal Courts, § 1383 and ('.ommentary at 357-359 
(1969) ;§ 1383 (.a) : 
After removal is effective, the State court sball proceed no further 
unless the case is remanded, except that if removal is effected while a 
trial is in progress, the triul may be CI:lmpleted In the State court, 
and judgment thereafter entered· if the case Is remanded. 

Subdivision (c) 'goes further than the American Law In
stitllte proposal and provides that there is no bar to the state 
continuing its proceedings. pending a,. decision by the United 
States district court to grant the petition for removal. Con-
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trnst Cidl removal proceedings, 28 U.S.C. § 1446. In the 
~VOO7'e ense, ,r udg~ Haynsworth pointed out that the auto
mutic stay of the state' court proceedings creates a risk of 
"nbuse by individuals seeking to interrupt or delay state 
trinIs." He added: 
It fN a sltuat10n which deserves congressional attention, tor that 
kind ot disruption of state court proceedings seems wholly unneces-
sary and unwarranted. ' 

• 447 F, 2d at '1074 

In the view of the Advisory Committee, the change is :l. 

desirable one, properly made by means of the rule-making 
process. 

, ~ . ~.. . 

'Rule 11. Search and seizure, 
1 
~ , ( c) ISSUANCE AND CONTlmTS. 

3 (1) W ARRANi' UPON AFFIDAVIT. A warrant 
4 shall. issue only on an affidavit 01' affidavits 
5 , sworn to before the federal magistrate or state 
6 judge and establishing the grounds for .issuing 
7 . ,th~ warrant. If the federal magistrate or~~te 
$ judge is satisfied that groUnds for the applica-
9 tion 'exist or that there is probable cause to 

10. believe that they exist, he shall issue a warrant 
11 identifying the property and. naming or de-. 
'12· scribing the person or place to be searched. The 
13 finding of pl'obable cause may be, based upon 
14 hearsay evidence in whole or in, part. Before 
15 . rl).ling on a ,request .for ~ wa;rrant the federal 
16 magistrate or state judge may require the 

·17 affiant to appear personally and may examine 
18 under oath the affiant ~nd any witnesses he 
i9 may produce, prQvided that such proceedfug 
20 shall· be taken down by a court reporter or 
21 recordmg. equipment and made part, of the 
22. affidavit. The. warrant· shall be directed to a 

, 23. civil 'officer of the United States authorized to 
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24 enforce or assist in enforcing any law thereof 
25 or to a person so authorized by the President 
26 of the' United States. It shall COmn1and the 
27 officer to search, within. a specified period of 
28 . time not to exceed 10 days, the person or place. 
29 named for the property specified. The warrant 
30 shall be served in the daytime, unless the issuing 
.31 authority, by appropriate provision in the 
32 warrant, and lor reasonable cause. shown, 
33 authorizes its execution at times other than 
34 daytime. It shall designate a federal magistrate 
'35 to whom it shall be returned. .,'. ~ " 
36 (2) Warrant Upon Oral Testimony. 
37 . When the circumstances make ·it reasonable 
38 to do 80 in the absence of a written affidavit, 
39 . a search warrant mOlJJ be issued upon sworn 
40 . oral testimony of a perSon who is root in the 
41 physical' presence' of' a 'federal magistrate 
42 provided the federa( magistrate is satisfied· 
43 that probable causl? exists for the issuance of 
44 the warrant. The sworn oral testimony mag 
45 be communicated to the magistrate by tele-
46 phone or other appropriate means and shall 
47. be. recorded and :transcribed. .Aftertr~ 
48 scription thf3 statement must· be ·certifiid by 
49 the magistrate and filed with the court. This 
50 statement shall be' deemed to be an affidavit 
51 for purpfJses of- this rule. '.' . 
52 (A) Method of Issuance.: The grounds 
53 . for issuance and the contents of the warratnt 
54 shall be those required. by subdivision (c) (1) 
55 . of this rule.' Prior to approval of· the 
56' warr·ant,. the magistrate:" shall require' the 
57 f~deral law enforcement. officer or the atto'l°-. . 

f 
( 
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:)8 ney fo'1' the government who is requesting 
59 tile 'Wa'r1'ant to 'read to M/m, verbatim, the 
60 contents of the war'1~ant. The magistrate may 
61 direct that specific modifications be '1'1utde in 

.. 62 'the warrant. Upon approval, the magistrate 
63 shall direct the' federal lawenf.arcement 
64' officer ()r the attorney fo~ ,the government 
65 who is requesting the warrant :to 'sign. the 
66 nw,gistrate's name on the warrant. This 
67 warrant shall be called a dup~icate original 
68 warrant an4. shall be' deeIJned (J, warrant for 
69 purposes of this rule.· In suchcases,·,··the 
70 'Inagistrate shall cause to be made an original . 
71 warrant. The magistrate shall enter the exact: 
72 time of issuance of the dupUcate, original 
73 warrant on the face of the original warrant .. 
74 " (B) Return, Return. of. the. duplicate'. 
75 'original warrant and the original warr(1lYl,t 

. 76 . s!l,all. be in confor,'YYPity. with subdivision (d):' 
77 of this rule. Upon return, the magistrate 

. 78 :.sltall requ1:re tlieperson who gave the-swom .. 
79 oral testimony establishing' the grounds' for ~. 
8Q issuance of the warrant, to si.Qn acoPJj of it;" 

. 0';· •. . ••. 

. . ~ ADvuiORY. COMMITTEE Nom - . : -' : 

(Rule 41) 
".' . 

Rule· 41 (c) (2) is added to establish' aproced~re for'the" 
i~uance of a search warrant when it is not reasonably prac
ticable for the" person obtaining the warrant to present a. writ
ten affid.avit to a magistrate or a state judge as required by 
subdivision (c) (1). At least two states have adopted It simi- ~ 
~ar procedure, Ariz.Rev.Stat.Ann. §§ 13-1444 (c)-1445 (c) 
(Supp. 1973); Cal.Pen. Code:.§§ 1526 (b), 1528(b) (West· 
Supp. 1974:), and compll~ble a.mendments are under consid
eration in other jurisdictions. S~ Israel, Legislative Regula~' 
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tion of Searches and Seizures: The Michigan Proposals, 73 
Mich.L.Rev. 221, 258-63 (1975) ; NakelI, Proposed Revisions 
of North Carolina's Search and Seizure Law, 52 N.Car.L.Rev. 
2'i7,306-11 (1973). It has been strongly recommen.ded that 
"every State enact legislation that provides for the issuance 

, of sea,reh warrants pursuant to telephoned petitions a~d affi~ 
davits from police officers." National Advisory Commissi?J} 
on Criminal Justice Standards and Goals, Report on PolIce 
95 (1973).' Experience with the procedure has been most 
favorable. Miller, Telephonic Search Wa,rrants: The 8!t:n 
Diego Experience, 9 The Prosecutor 385 (1974). 

The trend of recent' Supreme Court decisions ha~ been to 
,give greater priority to the use of a search warrant, as the 
proper way of making a lawful search': ' , " : .. 

It isa csrdinl11 ruie that, in scl.zing goods and articles; law enforce
ment agents must secure and use search warrants whenever reason
ably practicable •• ' •• This rule rests upon the de&rabllity of having 
'magistrates rather thanpoUce 'officers determine when searches and, 
seizures are permissible and what lImltatioDsshould be placed upon 
su~ activities. Trupiano v. Unitea States, 834 U.S. 699, 705 (1948),
quote!1 with approval in Ohimel v. Oalifornia, 395 U.S. 752, 758 (1969). 

See also Ooolidge v. New Hamsphire,403 U.S. 443 (1971);' 
Note, Chambers v.,Maroney : New Dimensions in the Law of 
Search and Seizure, 46 Indiam}, L.J. ·257,262 (1971).', .... 

. Use Cif searl:!h warrants can best'be encouraged by making" 
it administratively ieasible''1:oobtain a warrant when one is· 
needed. One reason fOl; the nonuse of the warrant has been~ 
the administrative difficulties involved in getting a warrant, . 
particularly at times of the day when a judicial officer is 
ordinarily unavailable. See L. Tiffany, D. McIntyre, and D. 
Rotenberg, Detection of Crime 105-116 (1967); LnFavc, 
Improving Police Performance Through the 'Ex<?lusionary 
Rule, 30 Mo. L. Rev. 391,411 (1965). Federal law enforce
ment officers are not infrequently confronted with situations' 
in whi({h the circumstances are. not sufficiently "exigent" to 
justify the serious step of conducting a warrantless search of 
private premises, but yet there exists Ii significant possibiiity 
that critical evidence would be lost ill the time it would take 
to obtain 8. $earch warrant' oy traditional means. See, e.g., 
United States v. Johmon,-":'F.2d-(D.O. Oil'. June 16, 1975). 

; , 

l 
.T') 
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Subdivision (c) (2) provides that a warrant may he issued 
on the bnsis of an oral statement of a person not in the phy~. 
icnI presence of the federal magistrate. Telephone, radio, or 
ot her electronic methods of communication are contem
plated. For the warrant to properly issu~, four requirements 
mlist be met: _ 

(I) The applicant-a federal1aw en.f·:orcement officer or 
Itn attorney for the government, as required by subdivision 
(a)-must persuade the magistrate that the circumstances' 
of time and place make it reasonable to request the magis
trate t9 issue a warrant on the basis of or8i~ testimony. This 
restriction on the issuan.ce of a warrant recognizes the in
here~t limitations of au 9ra1 warrant procedure, the lack 
of demearior evidence, and the lack of a written'5~cord for 
the reviewing magistrate to consider before issuing the war
nnt. See Comment, Oral Search "\Varrants: A New Stand
ard of Warrant Availability, 21 U.C.L.A. Law Review 691, 
701 (1974). Circumstanoes making it Teasonable to obtain a 
warrant on oral testimony exist if delay in obtaining the war-· 
rant might t:esult in the destruction or disappearance of the 
property [see Ohimel v. Oalifornia., 395 U.S. 752, 773-774 
(1969) (white, dissenting); Landynski, Th~ Supreme 
Court's Search for-Fourth Amendment Stp.ndards: The 
Warrantless Search, 45 Corol. B.J. 2,25 (1971)]; or because 
of the time when the warlL'ant is sought, the distance :from the' 
-magistrate of the person seeking the warrant, or botb .. 

(2) The applicant, must orally state facts sufficient to 
_ satisfy the probable cause requirement for the issuance of the' 

search warrant. (See subdi"isiol~ (c)(l).) l1lls information 
may come from either the aPIl:lican.t federal law enforce~ 
ment officer or tpe attorney for /the government· or a witness 

" . willing to m.ake a'Q. o~l sj;a~m.~nt. ThE)' ora~ testimony mus~ 
be recordea at this time so thl),1; the transcribed a,ffidavit will 
provide an adequate basis for qetermining the sufficiellCY of 
the evidence if thltt issue sh~AJ.ld later arise; See Kipperman,~ 

, Inaccurate Search Waraiit.!ffidaVits as a Ground for Sup
pressingE~den('.e, 84 Ha~v. L. Rev. 825 (1971). It is con
templtited that the recprq!i1).g of the oral testimony will be' 
made by a court ~porter,:iby 8. mechanical reCordlng device, 
or by a verbatim contemp'oraneous writing by the magistrate. 

. ;f 
;. 

/; 
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Recording a telephone conversation is no longer difficult 
with many easily operated recorders available. See 86:2 L.A. 
Daily Journal 1 (1973); Miller, Telephonic Se.arch 'Var
rants: ,The' San Diego Experience, 9 The Prosecutor 385, 386 . 
(1974). 

(3) The applicant must l'cad the contents of the warrant 
to the federal magistrate in order to enable the magistrate to 
know whether the requirements of certainty in the warrant 
are satisfied. The magistrate may direct that changes be made 
in the warrant. If the magistrate approves the warrant as re- , 
quested or as modified by the magistrate, he then i!5Suei:!the 
warrant by directing the applicant to sign the magistrate's' 
nam~ to the dupl.icate original warrant. The magistrate the~ 
causes to be made a written copy of the approved ·warrant~· . 
. This constitutes the original warrant. The magistrate ellte~ 
the time of issuance of the duplicate ori~nal wa1l:Tallt on the 
face of the original warrant. 

(4:) Retu~ of the duplicate original warrant and the origi
nal warrant must conform to subdivision (d). The transcript 
of the sworn oral testimony setting forth the groUJ+d.s for 
issuance 'of the warant must be signed by affiant in the pres
'61ice of th~ magistrate and filed with the court. 

Because federal magistrates are likely to b.e -accessible 
through the use of-the telephone or other electronic devices, 
it is unnecessary to authorize state judges to issue warrants. 
under subdhrision (c) (2). 

Although the procedure set out in subdivision (c) (2) .con
templates resort to technology, which did not exist when the, 
~Fourth Amendment was adopted, the Advisory Committee is 
of tile view that the procedure complies WIth all of the re
quirements of the Amendm«.>nt. The tr?' I '"honic search war ''\nt 
process has been upheld as con~ti/~' , '. by the courtS,_.J~g., 
People v. Peck., 38 Ca1.App.3d 993, lli) 0al.Rptr. 806 (1974), 
and has consistently been so. viewed by commentators. See 
Israel, Legislat.ive Regulation of Searches and Seizures: The 
)Iichigan Proposals, '(3 Mich; L.Rev . .221, 260 (1975); Nakell,· 
Proposed Revisions.of North .carolina's Search and Seizure, 
Law, 52 N.Car.L.Rev:. 277, 310. (1973) ; Comment, Oral Search 
'Varrants: A New. Standard of Warrant Availability, 21 
U.C.L;A. Rev. 691, 69.1 ·(1973). ' 

.~ 
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H€'liUIW{' np~n oml testimony as a basis for issuing a search 
wtil'mllt is pel'lllissibJe under the Fourth Amend:g:tent. Oamp
bd' \' . .1/iJ/J1c/wta, 48; F.2dl (8th Cir~ 1973) ; United State8 
t'J" 1'i.'1. Gaugler \". Brierley, 477 F.2d 516 (3d Cir. 1973; 
l'no(j8ko \'. Ba.rtoll, 472 F.2d 871 (6th Oir. 1972) ; Frazier v •. 
NO(;('.1'ts,441 F.2d 1224 (8th Qir. 1971). Thus, the pt:ocedure . 
nllthoriz('d nnder subdivision {c) (2) is not objectionable·on 
the gronnd that the oral statement is not transcribed in ad
,'Ilncc of the issullnce of the warrant. People v. Peck, 38 Cal. . 
App. 3d ~93, 113 Oal.Rptl'. 806 (1974). Although it has been 
(luestioned whether oral testimony will suffice under the 
FOlli"th Amendment if some kind of contemporaneous record 
is not made of that teStimony., see dissent from denial of 
certioJ"lll'i inOhri8toiler8on v. Washington, 393 U.S. 1090 
(1969), this problem is not present under the procedure sPt 

out in subdivision (c) (2)". 
Thl}, Fourth Amendment· requires that warrants issue 

'~uponprobable cause, supported by Oath or affirmation." Th~ 
significance of the oath requirement is "that someone must 
take the responsibility for the facts alleged, giving rise to 
the probable caUse for the issuance of, a warrant."· United 
States e~r.el. Pugh, v. Pate, 401 F.2d 6 (7th Cir. 1968) ; See 
also Frazier v; R.o.berts, 441 F.2d 1224 (8th Cir. 1971). This 
isacoomplished under the procedure reqmred by subdivision 
(e) (2); the need for an oath under ,the Fourth .Amendment· 
does not "require a face wfaee confrontation between the 
magistrate and the affiant." PwpZe 'II. OMJvaz,27 Cal • .App. 
3d 883,104 Cal. Rptr. 247 (1972). S.ee also People Ill. Aguirre, 
26 Cal. App. 3d 1, 103 Cal. Rptr. 153 (1972), noting it is un
necessary that "oral statements [be] taken in the physical . 
presence of the magistrate." 

The availability of theprocedu!-'6 authorized by' sl.!-bdivision 
. (c) (2)wilf min'imize the necessity of federal law enforce- c';; 

ment. officers engaging in· other practices which, at least on 
occasion, might threaten to a greater extent thOse values pro
tected by the Fourth :Amendmen't. Although it is permissible 
for an' officer in the field to relay his information by radio 
or telephone to another officer ·who has more ready aCcess to 
a'maglstrate and who Will thus act as the affiant; Lopez v.' 
U11ited States, 370 F\.~ 8 (5th Cir. 1966); State v. Barik8, 

• ~ '..' .• ". " .' * 
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·250 N.C. 128, 110 S.E.2d 322 (1959), that procedure is less 
desirable than that permitted under subdivision (c) (2), for 
it deprives "the magistrate of the opportunity to examine the 
officer at the scene, who is in a m::;ch better position to answer. 
'qllestions relating to probatble cauc;;e and the requisite sr.ope . 
of the search." Israel, Legislative Regulation of Searches and 
Seizures: The Michigan Proposals1 73 l\fich.L.Rev. 221, 260 
(1915). Or, in the a:bsence of the subdivision (c) (2) P:i:oce
dure, officers m~ght take "prote1 'e custody" of the premises 
and occupants for a significant period of time while a search 
warrant was sought by tra:ditional means. The extent to which 
the "protective custody" procedure may be employed con-. 
sistent with the Fourth Amendment is uncertain at best; see 
Griswold, CrIminal Procedure, 1961~-Is It a l\feans or .an 
End~, 29 ¥d.L.Rev. 301, 317 (19~9). The unavailability of 
the subdivision (c) (2) procedure also makes more tempting 
an immediate reso~ to a warrantless search in the hope that 
the circumstances' will later be found to have been sufficiently 
"exigent" to justify such a step. See Miller, Telephonic Search 
W' arrants: The San Diego Experience, 9 The Prosecutor 385, 
3~6 (1974.), noting a dramatic increase in police utilization of 
the warrant prOcess follo¢Ug e:nactment of a wlephonic war-
rant statute. . . - . .' 

.'~ : 

R~Je 50. Calendars; Plans for P~mpt Dispo~ition 
* - .. * - '" . *. . - *. ' 

1 (b) PLANS FOR ACHIEVING PROMPT DISPOSI-
2 TION OF CRIMINAL CASES. To minimize undue 
·3 delay and to further the prompt disposition of 
4 criminal cases, each district court shall conduct 
5· a continuing study of the administration of 
6 criminal justice in the district court and be
t fore United Sta,.tes magistrates of the dis-
8 trict and shall prepare £I; plans for the prompt 
9 qisposition of crimm.alcases. in accordance 

10· with the provisions of Chapter 208 of Title 18; 
11 United States Code.->n-lrieh efta.Y: iBcludc !'tHes i'C-

12 la1;b.'ig ~ flme ~ withlB whieh pFocedtlfcs' 
13 ~.4ie ~ ~ ~ itself; fbBd Be~eBeiB:g 

I( . 

r -
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I 4 ~st -ttHre ~; me£ffiS at ~epol'ting the status 
15 ef efrSeS; tmd sueh ~ matters as are neees 
16 ~ & prOpCl' t-e minimhiC ae~ ffild faeilitate 
17' +fie PFOl'i1pt disposition ef aueft eare.r. ~ dis-
1 S ffie.t, ~ shaY include speeial pl'ovision fep. the 
19jffi1ffi~ eicposition ef ftnY' ~ in \vhieh it ftfr 
20 ~ t:e the eeuft ~ tftere is Fcason te he-
21 He¥e ~ the pfetfial liberty ef tl: paPtiewaP 
22 eefendant who is ffi Effistody eP released jffif-
23 ~:tie ~ -M; ~ it dangOJ! ':tie himself, 
24 .f:e fI:fij" ~ perBOR, ei' .tie the community. ~ 
25 ElistFiet ~ sft&Y be submitted feit approval .tie 
26 tl: reviewil'lg ~ eOl'lsistmg ef -the members Elf 
27 ~ judieial council ef the eiizcuit e;.nd eitHer tfte 
28 effie{ iu4ge ef -the diS:tfiet· ~ whose ~ 
29 is ~ l'eviewed ei' m:teh ~ ttetPffl ~ ef 
30 ~ etffift s:s w ehlef ta4ge ef -the ~ ~ 
31 aesit;nate. Happ:!.'oved the ~ sbftll he ffii'-
32 WtH'€led -te #to Administrative ~ at the 
33 United States Geurts, which e#iee ahaaf'eport 
34 RftBHaHy en the operation ef' S-Heh ~ *' the 
35 . hdieiBJ ~:ef the ~ States. !l%e 
36 district eoufl; fftaJl' modify 4ifte t*ttn a4; ttny time 
37 wi-tft:tlre afJ~Foval ef the revieWing paftci. H 
38 eft&1l modify the pJaft wfteft directed 4;e 6e Be by 
39 ·the fcvimving ~ 6i' the hdicial COl'lfcpcftee 
40 ef the {Iniied States. &eh district eetH't ~ 
41 submit its ~ .to the l'evie'f\'il'lg ~. nffi; 
41 lffi;ep thf:ffi 00 6e.ya fFem the effeetp;e fta.te ef 
42 this ffi!&.. 

ADVISORY CO:M:~E NOTE 

(Rule 50) 

T-his am.endh'ient to rule '50 (b) takes account of the enact
ment of T~~~ Speedy Trial Act of 1974, 18 U.S.C. §§ 3152-
3156, 3161"':3174. As the various provisions of the Act take 
effect, -see 18 U.S.C. :§ 3163, they and the district plans 
adopted pursuant thereto wHl supplant the plans heretofore 
adopted under rule 50 (b). Tlie first sM"!l plan must be pre-
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pared and submitted by each district court before July 1, 
1976. 18 U.S.C.§ 3165(e)'(1). 

That part of rule 50(b) which sets out the necessary con
rents of district plans has l;>een deleted, as the somewhat dif
ferent contents of the plans required by the Act are enumer
ated in 18 U.S.C. :§ 3166. That pa.rt of rule -50(ob) which 4e
scribes the manner in which district· plans are to be sub
mitted, reviewed, modified and reported upon has also been 
deleted, for these provisions now appear in 18. U.S.C. 
§ 3165 (c) and (d): ... ... . 

o 
\ 




