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I. Introduction

The subject of this report, collateral attack of convictions, is a
jurisprudential construct which serves to mediate between Federal constitu-
tional guarantees in criminal proceedings for the individual and the State's

power to define, judge, and exact penalties for criminal acts within its

borders. To determine whether or not collateral proceedings, State or Federal,

are necessary, desirable, or inevitable is not our concern here. Nor are
Federal ccllateral attack proceedings per se except insofar as they represent

the raison d'etre of State proceedings. Those subjects are important and

have attracted censiderable attention and deserve more but here we arc artemp-
ting to begin with the temporal beginning, state proceedings, and describe
how many, from whom, and with what result, in order to permit more informed
judgments to be made as to the need, nature, effect of possible change in
the existing syctem.

For the pursoses of this study a collateral attack is defined as a
judicial procedire instituted outside the normal trial and direct appeal
: Q@
process, subsequent to conviction and which seeks to modify or wvacate the
conviction and/or sentence. Currently, every state has a statutory procelure
{(or court rule) which provides such a remedy although the nature, scope, and
subject matter of the proceedings differ widely (see Table I). Four states
-afford a remedy by way of general habeas corpus and eight more through a
modified form of habeas corpus. The 38 remaining states and the Federrl
system have fashioned a specific remedy in lieu of habeas corpus typicall:
broader in application but more stringent in procedural implementation.

Characteristically, the genéral habeas corpus procedure is limited to

convictions where the court lacked jurisdiction either initially or through
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some subsequent error in the proceedings. TFor example, in states where a
felony prosecution must proceed by grand jury indictment failure to obtain
a valid indictment would constitute a proper ground for collateral attack
by general habeas corpus.

Some states, notably California, have vastly increased the scope of
habeas corpus without altering the basic procedural scheme. As a result
anamalous situvations such as one trial court acting as a reviewing court for
another in one case, with the roles reversed in a subsequent case, can and do
ocour.

Furthermore the fact that in general habeas corpus decisions are not

t

appealable, by the petitioner res judicata does not apply, and there are no

temporal limitavions on filing, creates a cituation where a determined petitioner

caen subvert the procedure by multiple filings. Because jurisdiction normally
ties in the court in the county where the prisoner is serving his sentence a
reletively fewr courts bear the impact of sucli a strategy. Undersitanda™ly the
court may give short shrift to such a petitioner, often on technical grourds,
u3ualiy vnexplsiined, as a means of coping with the perceived misuse of the
greszt writ. Mr.Justize Jackson underscored the broader problem: "It must
reivcdice the occasicnal meritoricus application (in habeas corpus matters

Lae burisd in a £lood of worthless ones. He who must search a haystack for

z needle i likelr to end up with the attitude that the needle is not wor h
i
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In the last deczde, especizaily, a vast wajority of states have enacted
sres or nedifiled habesns corpus to specifilcally deal with poset--

tatersl actions, In no case do the action solely limited to
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infirmities (32 states). Along the same line the early requirement of
custody in habeas corpus has been broadened to include not only total
physical restraint but also mere control as in parole (24 states), or pro~
bation (23 states), and even incohate harm such as the effect of one convic-
tion on a possible subsequent conviction. In most states with modified or
independent procedures the action is filed in the county of conviction (40
states) rather than where the prisoner may be found (6 states). A temporal
limitation on filing is normally absent with only three states specifying
maximum number of years to filing; Illinois, 20 years; Wyoming and New Jersey,
5 years. On tie other hand, 12 states require that the possibility of
appeal be exhausted prior to filing, while Arkansas, by Supreme Court Ruleg
prohibits filing a collateral attack if a direct appeal was had.

In 40 of tnhe states the scope of the onllateral attack procedure is
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limited by provisions for waiver, res judicata, or invalidation o
petitions. Wajiver and res judicata are both applied in 28 states; waiver
‘alone or in combination with limitation of successive petitions in three
states; and a liwmitation on successive petitions only in & states.

Unlike the general rule in habeas corpus counsel is provided for inuigent

dures. However, the petitioner has the burden of preparing the inftial
petition in all those states and in at leust 10 states the original patitisn
must meet some lovel of probity before couunsel will be appeinted. Nino s="azes
provide a form for the petitioners use which is designed to assis: the poti~
tioner and couwrt in the matter. The requivement of an auswor o morion v
dismiss is prosent in 25 of the states. In practice, ¥ an answer Is reguived

before the court uvadertakes any screening, that buvden s
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general or states attorney as the case may be. Likewise a hearing is dis-
cretionary in 42 of the states and a response by motion to dismiss or answer
is required in only 25 states. Findings of fact are mandatory in all cases
in only 12 states, and in an additional 18 states if a hearing has been held.

As the foregoing amply demonstrates state procedures for collateral
attack of convictions is an area of law where the Brandeis 'laboratory of
the individual states'" has functioned to produce a variety of approaches to
a common problem—-providing a forum sor the balancing of Federal Rights and
State prerogatives. This report will examine in a quantitative way a cross
section of those efforts.

g

Early in 1971 this study began as a preliminary exploration of the
feasibility of an empirical study of collateral attacks of convictions. Al-
though much of the heat in published sources focused on the interplay between
state and fedcral procedures, the nore issues appeared to be, in the first
instance, related to the functioning of state procedures. Thus state procedures
.became the focns of the study with a follow-up of state cases into the federal
system reserved for another time.

The original proposal modestly stated: "The ultimate goal will be to
suggest practices and procedures which will not only assure the prisoner’'s
constiftutional rights but also conserve judicial rescurces. To accomplish
this goal two types of data will be collected for each jurisdiction selected
for study: (i) The statutes, rules, and decisions, together with a descrip-
tion of the practices which obtain; and (2) statistical data which are relevant
to understandiny and evaluating the process." As it turned out, not unexpec-
tedly, the second aspect proved to be the more difficult and time consuming
portion of the study. It soon became clear that the reason for the lack of

hard data was the effort and thus expense of collecting it. A search of




published data for courts across the nation revealed that with few exceptions
only gross tallies of not very carefully defined categories of cases were
available. Personal estimates of officials as to the frequency of collateral
attacks ranged from a very few to a figure which would include virtually every-
one imprisoned, Often such a range in estimates existed even in a single
jurisdiction.

Eventually two factors which would bear heavily on the methodology became
clear: (1) original data would have to be collected from source documents and
(2) cdollateral ittack is a relatively infrequent occurrence when measured
against totél ~onvictions.

Before any final decision on the strategy to be employed was made, we
decided to conduct feasibility studies in a limited number of jurisdictions
to better educate our guesses as to both the costs of various approaches to
the data and the availability of the data.

For each s:ate we prepared a summary in tabular form of various "known'
.data which appeared to be relevant. The information included population,
Federal Circuit, types of legal remedies available, possible data sources,
and various relationships between federal wrii applications, court commi ‘ments,
crime index and prison population. From the fifty we selected fifteen states
which appeared to include a range of population and judicial circuits with a
representative »arige of combinations of the remaining items. California,
Colorado, Connecticut, Florida, Illinois, Louisiana, Maine, Massachusuttis,
Missocuri, Nebraska, New York, Pennsylvania, Texas, Virginia, and Wiscons.n
were thereby included.

For each of these states a detailed description of the statutory pro-
cedures was prepared and liaison established with court and correctional

personnel. As we developed more information in these states it became




painfully clear that ro state would be "easy" in terms of the data collection
process. Each state had advantages and shortcomings either in terms of the
practices and procedures or where and if the data could be found. Finally
California, Illinois, Texas, Colorado, and New York were selected for site
visite to establish and test data collection procedures. At about this time,
Missoari took under active consideration a rule chauge which would have
implemented a procedure whereby appellate review of both the original con-
viction and collateral matters would be consolidated into a single procedure.
Because such a change would have permitted a unique opportunity to evaluate
one éf the maior procedural reforms being urged, we hoped to include Missouri
as a study jurisdiction. Unfortunately, tc date the rule has not been
implemented.

The feasibility studies had three main goals: (1) Determine the avail-
ability and locale of data; (2) establish the methodology to be emploved;

(3) collect data in a small sample of cases to test the process and establish
the cost involwed.

Two approaches were tested as viable means of accomplishing the goals of
the study: (1) Determine who had filed collaterai attacks for a period of
time and collect relevant data for all or a sample of such cases (Filers
Study); (2) Determine who were potential filers for a period of time and
collect relevant data for all or a sample of such cases (Prisoners Stuiv).

The Filers Study had the advantage of maximizing the data conceraing
those who had filed collateral attacks and at a low cost, if it could
readily be determined who were filers. As a result in each state we sought
a ready means of identifying filers.

Two conditions had to be met: first, all filers (for the period) would
have to be identifiable, and second, the procedure would have to be less

costly than the alternaftive Prisoners Study. The Prisoners Study was based
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on the fact that collateral attack of conviction is almost exclusively a
procedure utilized by imprisoned felons. The approach would be to identirty
all prisoners-(convicted felons who'began serving a prison sentence) and
determine who among them had initiated collateral attack proceedings. Since
we were fairly certain that collateral attack was a relatively low frequency
occurrence, a relatively large number of prisoners would have to be selected
in order to yield a number of filers sufficiently large for meaningful analysis.
The feasibility studies began in Illinois in 1972 and throughout the
study Illinois served as a benchmark and/or pilot jurisdiction for che
various phases. Our first attempt was to develop the filers list; that is,
to determine if a complete list of thosc who had filed collateral attacks
could be built.
We found that such a listing did not exist either in the judicial
or correctional system. Tllinois procedure required £iling in the court
of the county of original conviction. Or the 102 counties in Illinois
only the largest, Cook County, maintained a separate docket for collateral
~attacks. In the other counties the filing was made a part of the original
conviction file. In those counties the docket entry might or might not
disclose the mature of the filing. At the appellate level things were somewhat
better. An alphabetic card index was maintained by the Supreme Court
Clerk for all actions originating with prisomers and it was believed that
99 percent” of those who filed in the trial courts eventually appealed
to the Supreme Court. However, a check ¢f a small sample of‘Cook County
filings against the Supreme Court index indicated that only a minor
fraction of the trial court determinations were in fact appealed. Thus
the utility of the card index was limited to subsequent appellate activity‘

of filers. At the trial court level we found that we could not determine
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without a great expenditure of time the number of individual defendants
processed. Summary court statistics reflected only indictments handled.

In some counties the multiple offender had a single indictment with multiple
counts while in others he had multiple indictments with a single count. Thus
we could not determine the number of individuals processed without consider-
able difficulty.

The correctional department record procedures also presented difficulties.

~All prison admittees were processed initially in two reéeption centers, one

in the northern part of the state and the other in the extreme southern tip

of the state. They could be found in four institutions. The central records
were minimal ~nd contained only enough information to trace the underlying
conviction to the appropriate county. Furthermore a system-wide, single, unique
identifier was unot utilized. As a prisoner was transferred he was given a

number unique to the institution which would be his so long as he was serving

any portion of that sentence in that institution. Since the prisoner's {ull

file was transferred with him, in some cases it would be necessary to check

four institutirns to obtain information concerning a single prisoner.

Despite these drawbacks the Prisoners Study appeared tc be more efficient
since in any case some data could only be obtained from prisonm records. More
importantly, filers and non~filers could be compared directly since the uni-
verse could be given an inclusive definition--prison admitees during a perticular
period of time. If only filers constituted the universe, comparisonrs rnuld
not be drawn with non-filers and projections based upon admissions would be
impogsible without a careful design and execution of a second census or
sampling of non~-filers. The additional effort required in dealing with a
larger sample from the beginning would be offset by the combined data gererated.

As to the data we would seek initially, we purposefully set out to find

records which would permit us to gather as much information as might be

N i it et e st b e €t
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relevant. With respect to the offender his age, race, prior criminal record,

occupation, education and marital status were considered the minimum. The

offense for which he was sentenced together with the county, date of arrest,

bail history, original charge, representation, plea, procedure, judge, and

date of disposition were included. The date of appeal and disposition

together with any collateral attacks was included. For each collateral

attack a separate schedule of information was to be prepared which included

the petitioner, where and when file, when prepared, representation and dates,

a summary statement of each allegatic», any answer, and whether general

or particular as well as the relief requested. Supplementary evidence was

to be noted zlong with the type of proceeding and date, parties present, judge,
©

disposition, and reascns given.

To assist in defining the universe we drew two small samples of 25 each.
One consisted of all prison;rs still serving time who were admitted prior to
1967. The scrond was drawn from admissions from 1967 to the date of sampling.
The "older" sample established the degeneration of recorded information as the

“span to conviction increased. Items of information appeared and were dropped

and reappeared. Statutory procedures and substantive provisions changed over the
the years. Crurt and prison records were relegated to inactive (and inaccessible)
storage or destroyed after basic records were photocopied. 1In general,’the

older the recozd the more spurious factors appeared which tended to degrade

the informatica we were seeking.

At this point we decided to sample a five-year period from 1867 through
1971. The period would be recent enough to assure a current view of collateral
attack, as well as sufficiently removed from the basic restructuring of
¢riminal procedure which began in the eatrly sixties. The cases also would

be recent enough to facilitate the record search, yet not so current as not to

have reached a decision. The five-~year span would permit some examination of
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trends from year to year and reduce the possibility of choosing a short period
which was not characteristic. An examination of filings in Cook County for
the year 1968 revealed that almost all were by prisoners who had been admitted

in the preceding two or three years.3 Thus, it appeared that a filer began his
activity relatively soon after reaching the prison, and the span would yield
a fairly accurate projection of total filings.

Our attention mnext shifted to California which had much to recommend
it as a study jurisdiction. Without a doubt California has had the most :.
sophisticated statewise record-keeping system for the longest period of time.
We hoped to be able to utilize it directly to gather our data. Procedurally
it di%fered from Illinois in that habeas corpus without special procedural
modification wes the principal avenue of collateral attack. In that
respect it was similar to a number of states including New York. The
three~tiered court system was unlike Texas and Illinois yet somewhat simpler
than New York's two trial courts and two appellate levels.

The correctional system, too, had significant features which could have
a bearing on collateral attacks., In Illinois the sentence passed by the
“trial judge was a range within a statutory range, thekminimum of which
established the earliest parole consideration and the maximum the final
discharge of the sentence. Upon admission thz prisoner has a good notion
of his situation in terms of total time to be served. California on the
other hand, has a system whereby the range is determined by statute with
the Adult Authority finally fixing the term to'be served. Until the santenre
is finally discharged the Adult Authority can increase or decrease the aclrual
term to be served. As a result the Califorunia priscner is much less ceviain
than his Tllinois counterpart of what the future may hold. The possible
affect of this uncertainty in terms of collateral attack appeared to be an

interesting variation for study.
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Despite the excellent central record-keeping system it could not be
determined from the information gathered who had filed and who had not. As
in Illinois, a hand search of records was required. However, since the
filing would be appropriate only in the court where the prisoner was located,
only a small fraction of trial court's records would have to be checked.
Further, the Department of Corrections maintained in a central location, under
several files, a current case history for each prisomer. Supplementing the
written records, a computer punch card is prepared for each prisoner containing
a skeleton case history. Most important for our gurposes there was a
single unique identifier for each offender wrich could be utilized to match
court records and corregtionul files. Thus prisoners with the same name could
be easily differentiated in the records. Equally important, a sample could
be drawn by virtually any dimension we would choose, i.e., date of conviction,
date of admission, county, etc. |

The California authorities were most receptive to the study and agreed
to give us both complete access to the data und any assistance we might
‘require. As the study progressed we had occasion to make heavy demands
of time and eflort which were always met in an open, congenial and professional
manner.

Initially, New York appeared to be an excellent prospect as a study
jurisdiction. Under the aegis of the judicial conference computerized cen-
tral recording system designed to track collateral attacks had been
instituted. - Unfortunately, the system was voluntary and began only in
1971. Procedirally, however, New York was a morass with a number of overlap-

ping remedies. In addition to common law coram nobis there was a statutory
. C : 6
form of coram .nobis; common law motion for resentence; habeas corpus;

. . 7
and a recently enacted motion to vacate judgment and motion to set aside

sentence which could be filed at any time after conviction. The

jurisdictional requirements of the various remedies meant that a search

Fodedo
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for records would have to be conducted in the court of conviction, and
any court with jurisdiction over any locale where a prisoner was admitted
or transferred. We were advised, however, that a copy of every filing was
available in the prisoner's record jacket at each institution. Indeed,
copies were to be found in the records but a cross-check between local
court records and the prison files of about 50 inmates in one institution
revealed that a substantial number of filings were not copies or noted.
Moreover, in approximately 20 percent of the cases the original indict-
ment number was not to be found in the prison records. Thus, any
systematic study comparable to Illinois or California would have been ex-
ceedingly costly in terms of time since names would have to be searched for
in alphabeticzal dockets in order to locate t;ial records. Because of
these difficulties we decided not to attempt a full study at that time.
Hopefully the central registry would permit a thorough study of collateral
attacks in New York in the future.

Texas presented a good opportunity to shudy a state with criminal

9
appellate jurisdiction lodged in a single spacial appellate court.

Its »>rison population was roughly comparable to California's yet there were
significant differences in virtually every dimension of criminal justice

.0
administration.

Methodologically one of the greatest p.oblems appeared to be the fact
that there are county or district .oirts hoving jurisdiction over felony
offenses in each of the 256 counties. If e:zch prisoner's filing activity
had to be determined by a local search of ceurt records the costs would be

several times as much as the other jurisdictions and perhaps even more than

New York.

Fa

Fortunately two sources of information concerning filers existed. Tirst

of all, a daily log or prisoner filings with the courts was maintained within
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the department of corrections. In additiom a "yellow slip" documenting the
notarization and mailing of instruments to the courts was placed in each
prisoner's file. Second, and as it turned cut more importantly, the Court

of Criminal Appeals maintained an alphabetical index of all filings by
prisoners. Under Texas law habeas corpus is the exclusive post conviction
remedy and the court of criminal appeals has exclusive original jurisdictio:x,
The writ is filed in the court of conviction which makes findingslof fact and
conclusions of law and transmits them to the clerk of the Court of Criminal
Appeals. Only that court can determine the issues, and grant or deny relief.
As a result,applications reach a central repository in the Court of Criminal

Appeals. For the first time we had a jurisdiction wherein we could be confi-
I

dent that filers could be identified with relative ease and from a single source.

Since Illinois, California, and Texas are relatively large jurisdiction
we felt that the study of a "small" jurisdiction was important in order to
provide somc information about jurisdictions where the scale of the enter-—
prise was on a very different order. Among the smaller states, Colorado was
‘selected. In terms of the number of imprisonred felons Colorade had only
an eighth to a nyuarter as many as the other jurisdictions yet was similar
to Texas and California in its prisoner's per 100,000 population and almost
twice as high es Tllinodis. Its F.B.I. crime index figures were surprisingly
similar to the "larger' jurisdictions we had selected. Thus, in a rough way,
we felt tleir "crime problem'" was not insignificant and was comparable to
the other juvisdictions.

Procedurally, habeas corpus modified and enlarged by fule of court
was the basic procedure. Some complexity was introduced by the fact that the

legislature had recently enacted both a comparable statutory procedure with

11 )
some important differences, and new and generally lower sentencing schedules.

Bevwd
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We felt that those effects could be controlled for, and would provide
some insight into the affect on filing of a broadly applicable change
in law.

The feasibility study disclosed that although there was a listing
of prisoner communications with the court it was uneven in terms of com-
pleteness. Further, how the communication would be listed was determined'
by the prisoner said it was, whereas the court's view of the nature of
the communication was controlling for us. Thus it appeared that again
we would have to search originql court documents in order to gathex
data. This prospect was moderated somewhat by the fact that the population
of the state is concentrated in a relatively narrow band in the Easteru
portion of the state.

II. Definitions and Data Collection

A. Collateral Attack

Earlier we defined a collateral attack as a judicial procedure insti-
tuted outside the normal trial and direct appeal process; subsequent to
conviction; which seeks to modify or vacate the conviction and/or sentence.
Operationally we have defined a collateral attack as above with the added

stipulation that it be "filed" in a state corurt of competent jurisdiction

by or on behalf of a prisoner. In other words we have adopted the particular

court.'s own notion of what may be filed or bPrcught to its attention for
judicial disposition.

In most courts this is an all encomraaning definition since the
clerk will treat as a filing all written cormunications addressed to the
court which appear in any way to relate to a -usticiable matter. However,
in some courts varying degress of prefiling screening reportedly could
and did occur. On the other hand matters whish did not meet our definition

stich as writs of habeas corpus to obtain bail were treated in the same way
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as collateral actacks.,

For example, in some courts a discursive letter by a prisoner to a
judge would not be filed and thus not considcored collateral attack,
while in other courts it would be given a docket number and thereby brought
to the attention of the judge.

Over time, as judges, clerks, and practices changed so also cculd the
conditions for actual filing. The operational definition, however, can be
uniformly applied across the courts and states despite those variations and
has the virtue of necessarily includizny all actions of any possible affect.

Although the problem may seem to be a matter of a distinction without a
difference, jn one state, Colorado, a sigpificant number of proceedings of

&
a collateral nature which in fact resulted in relief for the prisoner would

e

not have been '"Ffiled" in other states.

Our operational definition includes the requirement of competent

jurisdictiocs because we did not search for filings in courts without possible.

jurisdiction, such as, courts inferior to felony trial courts. We did search
out all court files with possible appellate _urisdiction.

B. Population cf Reference

Adult male felons admitted to prison‘by court commitment during a five-~
vear period constitute the parent population in this study. Under the
statutes, rules, and practices of the states studied it is that group
from whicl come virtually all filers. Females are excluded because they
constitute o?ly a small fraction of all prisomners or filers. For example, in
Colorado, only 4.1% or 204 were female. Of that number only 28 or 13.77%
had filed collaceral attack petitions, although 4.1% of the admittees were
females only 37 of all filers were female. Thus fewales do not appear to

file at a disproportionately higher rate and most likely file at a somewhat
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lower rate than males. In either case, the overall effect would be insig-~
nificant.

Imprisoned felons were chosen because the relevant law during the time
period of the study typically limited the applicability of the procedure
to that group. Undoubtedly a small number of misdemeanants and probationers
filed collateral attacks but we found no indication that their number would
be sufficiently large to justify a systematic study.

As we have defined the parent population, only those admitted during
the time period upon conviction are in~luded. Thus a parole violator admitted
earlier but readmitted during éhe study period was excluded. However, if the
readmission was based on a new conviction thwen he would be included. Similarly,
a probation violator se%tenced to prison during the study period would
enter the parert population. Finally, anyone convicted and sentenced two
or more times diring the study period would enter the parent population for each
occurrerce but, 1if selected in the sample, data for only the corresponding

conviction and admission would be gathered.

C. Source and Types of Data
Three sources of data were utilized in this study, all consisting
of official records. First prison files were exawined and the following

information extracted: Prisoner Form; (Appendix A) the name, prison number,

age on admissiwm date, race, I1.Q., education, occupation, marital status, prior
record, cow:ty of conviction, case number, crime convicted, type of

proceeding, annsel; sentence, including earl’est parole date, minimum
expiration date, maximum expiration date, dates of parole hearings, and
dispositions, «nd dates of release or discharge, number of disciplinary actions
taken and dates, and duration of isolation, good time reductions, and insti-

tutional grade.
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Court reco;ds were examined for filings subsequent to conviction
and all collateral attack filings by a member of the sample were
examined. In most jurisdictions either a separate file and index was
maintained for all post-conviction filings or the filings were added
to the original case file and index. For each original filing and supplemental
filing the following information was extracted: P.C. Form; (Appendix B.) .
the county of filing, case number, filing date, date of preparation of the
petition, formal designation of the type of petition, petitioners name, nature of
custody, representation, the nature and type of hearing, the length of hearing,
the judge, parties present, the nature of any supporting evidence, the
answer or motions by the state and any supporting evidence, the decision and
disposition. For each separate filing all allegations raised and each answer
and the relief requested was summarized. In addition to collateral attack
filings appeallate court records were also searched for docketed direct
appeals (Appeal Form) and the date of filing, court, disposition, cite if
any, and disposition date noted for each cas:.

As anyone who has worked with "official records' knows, their qualit:,
’completeness, and accessibility vary considerably. Conflicting information
in various documents is not uncommon. To 7resolve these conflicts we
applied a "best evidence" rule wherever possible. TFor example, to avoid
a conflict between an intake interview desciiption of prior record and the
actual "rap sheet'" only the rap sheet information was utilized. In a conflict
between a court's mittimus order and an admiaistrative summary of that
order the mittimus would control.

Each state, each court, and each prison had its own nuisances in record
handling and keeping. Tortunately, the reccrd keepers in every instance '

were willing and able to instruct and assist us in extracting the data

we required.
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IIX. Sampling and Data Collection Process

Because of the size of the parent population sampling techniques
were employed in each state. For each state a specific procedure was
designed ané executed to provide an appropriate and comparable sample given
the specific nature of the laws, practices, procedures, facilities and
available records. Because of the differences from state to state each one
will be described separately.
A, Illinois

In Illinois a prisoner is admitted to the system via one of twe intake
faciilities located in the northeastern or extreme southern portion of
the state. Upon admission he is given a sequential six digit identification
number which ne retains so long as he is assigned to the state penitentiary
associated with that intake facility. However, if he is transferred to
another facrility he is given an additional or new number specific to that
facility. Upon readmission to any facility during the course:zofiserving
a particular sentence he resumes his original identification number. Thus
an individuél prisoner may have several iden:ification numbers depending
upon the number of institutions to which he bas been transferred. There
is no.single identification number which is in system wide use. However,
all prisoners initially receive an identification number from one of the
two facilities.

The sample, then, was drawn from the vvo intake rosters. A
number was chosen randomly between 1 and 11 and then every 1lth number
was selected. If the number was that of a woman or transferee the next
valid number was chosen. The sampling yielded a list of 1068 individuals.
Identifying information for each underlying conviction was obtained from
the intake center-penitentiary records and organized by county, name,

and docket number.

i it
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Throughout the preliminary phases of the study, the estimates
as to the number of prisoners who filed collateral attacks were quite
veriable and although generally high we were uncertain of a proper
sample size. On the one hand, if almost everyone filed we could reduce
the size of the sample without much loss of information. On the otﬁer

hand, if considerably fewer than 30 per cent to 40 per cent filed we would
have to increase the sample size to assure a sufficient number of filers |
for meaningful analysis. Since the California study was élso underway and
with similar wide ranging estimates, we decided to search for filings by
sample members in a few of the larger counties. The resuits’indicated that
only about 10 per cent or about a third as many of the sample members had
filed. As a result it appeared that we would have a more than sufficient
number of non-filers but not enocugh filers for analysis. The sample
was then increased by systematically selecting two additional prison numbers
within the original eleven number range. This process resulted in a final
sample of 3,304 individuals or three out of eleven new admissions over
the five-year period from January 1, 1967 thiough December 31, 1971.

'In order to comnserve our resources we decided to collect full information
on all filers found and all non-filers who were chosen in the first sample.
Thus a Prison Frim, Appeal Form, and P.C. form was completed for every
prisoner who had collaterally attacked Eis conviction. For those prisoners
who had not, and were members of the original sample, a prison form and
an appeal form, if applicable, was completed.

B. California

Unlike Illinois, in California a éingje unique identifying number is
assigned by-the Department of Corrections to each admittee received by courF
commitment. The number is sequential and utilized so long.as he is serving

that sentence with one exception. If, while on parole, the priscner is
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convicted of a new crime and sentenced te a term in addition to the
original sentence he will be assigned a new number. However, such cases
were few and easily identified.

California is by far the leading state in terms of computer processing
of criminal justice data and we made full use of that fact.l3 For example,
the actual sampling utilizea an existing computer card deck sorted by
year of admissioﬁ containing the prison numbers of more than 26,500 male
admittees from Januvary 1, 1967 to December 31, 1971.

As in Illinois, the estimates as to the number of filers we could
expect to find was typically high and again quite variable. Our initial
sample draw selected one in twenty~four or 1.06 admissions over the five-
year period. As it tumned out, Illinois and California have roughtly similar
rates of filing. Again after searching the court records, we werc - tced
to re-sample at twice the original rate. The full sample, then, < one in
eight admittees, with complete data for all [ilers (N=28A) and prison form
and appeal data for the originally selected non-filers (N=1106).
C. Texas

Unlike Illinois and California it was possible to determine the
number of collateral attack filers from a single source, the Texas Court
of Criminal Aypeals files. Although each prisoner files his collateral at'ack
in the trial court of the county of conviction (Texas has 256 counties!),
under Texas law the trial court only is to process the application making
findings of fact and tentative conclusions ol law. The Court of Criminal
Appeals has inrisdiction over the writ and only it may finally decide the
matter. As a result, all filings of prisoner collateral attacks are forwarded
for disposition to that court. Although the Court of Criminal Appeals files
contained all £ilings for our study perigd, the filing system was alphabetical
with each filer receiving a file number which he retained thereafter,

Independent of subsequent convictions and related filings.
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Thus, all the records were searched by date of filing and all filings during
the relevant period were checked to determine which in fact were filed by
male prisoners admitted on a new conviction during our study period. This
search yielded 926 male filers admitted to the Texas Department of Correc-
tions between January 1, 1967 and December 31, 1971. We determinedlthat
half of these would be sufficient for analysis comparable to the other states
and drew every other individual ordered by prison admission number. This
process yielded a total of 463 filers over the time perioa.

Non-filers were then selected separately. Each prisoner admitted with
a new court commitment to the Department of Corrections receives a sequential
six digit number which he retains until that sentence is discharged as in |
California. Thus the total number of admissions for our period could be
determined by subtracting the first number iissued in 1967 from the last
number issued in 1971, or 29,680 admissions., A systematic sample was drawn
by taking every 60th file unless that file was a female or a filer. If
a 60th case was that of a filer or a female, the next succeeding case was
selected. This sampling process yielded a total of 495 non-filers. As
before a Prison Form and Appeal Form was cowpleted for each non-filer.
For each filer a Prison Form, Appeal Form ard P.C. Form was completed.

Usable dats was obtained for 485 of tle 495 non-filers and 400 of
the 463 filers. The relatively large numbe  of filers excluded is largely
(38 tases) because they did not meet our deiinition of a filer when all
their filings were examined. In many of those cases (13) the filing reléted
to a pre-conviction filing or a filing r~lated to an earlier conviction.
In the remaining cases (25) the case file could not be located.
D. Colorado

The final study jurisdiction, Colorado, presented its own unique set of
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problems for sampling process. First of all, in order to avoid the under-
gsampling problems encountered in Illinois and Texas we decided to search
for filings by all admittees duringlthe five-year sample period before
deciding on the sample to be drawn for the data collection phase.

Colorado has two state facilities, the penitentiary at Canon City and
a State Reformatory at Buena Vista. Under Colorado law a judge may sentence
most felons to either institution but under differing sentences. If
sentenced to the penitentiary the offender receives a minimum and maximum

14
sentence similar to Tllinois. If sentenced to the reformatory the judge

has made a decision that early parole is desirable. The sentence is in-
determinate as a minimum, with a parole hearing mandatory within nine months,

15
to a maximum which is the statutory maximum for that offense.

A listing of all penitentiary admissions was readily available as each
admittee with a new court commitment was assigned a sequential number
as . in California and Texas. However, felons sentenced to the reformatory
were not separately identified. Moreover, a new number was issued for
each re-entry, whether from parole, new conviction, or any release to
‘the community. Thus a reformatory inmate might and often did have several
identification numbers. The number of felorny admissions by court commit-
ment per year wes noft known. As a result, we were forced to utilize existing
weekly prisoner movement lists to construct a master list of admissions
which excluded misdemeanants and multiple entries of the same prisoner
serving a simple sentence. The list was orcered by original admission data.
Combining the penitentiary and refcematory lists yielded a parent popu-
lation total of 5598 individuals; 3026 fror the penitentiary and 2572 from %
the reformatory. A master list was generated by computer for each county |
of conviction, and utilized in the search oy court vecords for filers.

Unfortunately, an undetected processing erro: caused most of the 1970
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Reformatory admissions not to appear on the list (N=324). The error was

not discovered until after the record search of the 63 counties was completed.
As a result, it was not economically feasible to gather the lost information.
As a check, however, Denver court records were re-examined and we estimate
that approximately 20 filers statewide were lost. It should be emphasized
that only filer information was lost. Prison form information was gathered
for the entire 1970 reformatory sample. There were no significant differences
in the characteristics of the 1970 group as compared to the 1969, 1971 or
vverall admissions. Thus the 1970 admissions appeared "average"" overall.

In Colorado, a collateral attack must be filed in the county of convic—
tion. Thus the 63 counties as well as the Cupreme Court were systematically
searched for filings by the parent population and the post conviction data
form completed for each filing. This search produced a total of 997 filers;
874 from Canon ity and 123 from Buena Vista. Based on these figures we
decided to sample 50% (R=437) of the Canon City filers and all of the Buena
Vista filers (N=123). The master list was then cleaned to exclude the
filers and a 23% N=539) sample of the Canon City population and a 12.5%
(N=306) sample of the Buena Vista population was drawn systematically by
admission datc. |

A prison form and appeal form was completed for each member of the

sample (N~-1405). 7In tabular form the Colorado sample is as follows:

Total Proportion No. of  Total Proportion Number of
Filers Sampled Filers  Non- Sampled Non~filers in
in filers Sample
Sample
Penitentiary 847 .5 437 2156 .25 539
Reformatory 123 1.0 123 2449 .125 306

All 997 .55 550 4605 .18 845
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Field Work

The data were collected by field teams made up of law students or

4 i6 .
recent law graduates. Prior to any data collection they were trained

both in the law relating to collateral attacks and data collection
techniques. Appendix C exemplifies the manuals utilized for one state,
California, as well as the forms utilized. All work was completed under the

direct supervision of a member of the headquarters staff either personally

or through almost daily telephone conferences. The tedious and exacting job
of converting the completed forms into computer readable form was done
separately and subsequent to the data collection phase. A special team was
organized and trained and a coding manual (Appendix _C ) for each state
prepared. In order to assure accuracy in the coding process each form was
re~-checked by another member of the team and a random sawple of completed
coding forms was checked by a member of the !eadquarters staff. The exchange
of forms for checking also tended to asswre uniformity in application or the
manual directions.

During the actual field collection of deta, a small number of blind
cases were selected for replication. An error rate of less than one percent
was found to be present. Thus it appears that the information extracted
reliably reflects the data contained in the formal records.

'One indication of the sheer mégnitude of the task is that the basic
data file consists of approximately 50, 000 I.B.M. data cards containing
4,000,000 bits of information.

Once coded, standard single column, intercolumn, and interfile tech-
niques were applied to clean the raw data. These cleaning procedures consist
of a series of logical statements which are then utilized to test the

accuracy of the data. Tor example, the date of admission to the prison must
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be later than the data sentenced. All cases which do not meet this test
are identified and checked to source forms to determine whether an error in
coding or coliecting data in fact ekists, what the correct iuformation may
be, or that the information cannot be supplied for that case. The new data
is then incorporated into the file and additional runs are made until
all such discrepancies have been resolved. Of course some errors are not
susceptible to the cleaning process. In the example above the date of
admission may be later than the date of sentencing but either orxr both dates
may still be wrong. As a result, the test is only a weak one, detecting
errors in only one direction and with rather wide latitude. In general suvch
tests are most useful in detecting codiug or eypunching errors where
transposition of numbers can occur. They are nonetheless essential to assure
the reliability of the processed data and weve carried out in this study.
The end result of the data collection and processing is to be found

at Appendix D. The data are given for each state, properly welghted

as between filers and non~filers in the sample, for all, filers and non-filers.
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Wis. Stat. Ann, § 974.06 (1971)
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Wyo. Stat, Ann. §§ 7-408.1 by answer pr in5
to 7-408.8 (Cum. Supp. 1974) motion years
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(1966)
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dards Relating to Post-Conviction . ty answer or
Remedies (Approved Draft, 1968) motion
28 U.S.C. § 2255 X X X X X X X No X 2 X No 1,2,3 3 2 X




FOOINOTES

a. Counsel will be appointed for an indigent petitioner where court
determines that the appliecntion shall not be summarily disposed of on the
pleadings. Alaska Sup. Ct. R. Crim. P. 35 (£) (1908). '

b. If the petition.y . desires appointed counscl he must complete
under osth the questionnaire provided by the court.  If the court is
satisficd thet peritioner is indicent the court shall appoint counsel
who may file an awended pevition within 15 days of appointwment. Ariz.
Sup. Ct. R. Crim. P. 32.5 (h) (L9723).

¢, An appneal fron the denial of the post conviction petition is
allowed, howover, the azgrieved party vithin ten davs after the ruling
of the court must move the court for rehearing. Only after a denial for a
motion for rehearlng way the party then petition the apprepriate appellate
court for review of the actions of the triul <ourt., Id. §32.9,

d. Ceansel dis aprpedicd for the prisoner for a hearing in the civeutt
court aad appeal to the suprece court, if the petitiounsr allegcs that he io
unzblz to owmploy counsel and ray costs, awd the court is satisiied that the

allegation is truz. Ark., Sup. C:i. R, Cria. P. 1 (3) (Supp. 1973).

e. Only a priconer whoge case ves wet aprealed to the Supreme Court
may file a post conviction pruition. Id. Rule 1 (a).

f. A judge bearing any babeas corpus sha'.l procced in a SUIEMATY
way to determive whe focts and jzeuves of rr“ zse by hearing the testimony
and arpumonts theezin, and ingoire fully i
shall thercupen crepese of the case ey law cnd justice requive. Conon. GLn,
Stat, Ann. §32-47 (15G0).

8. No apj Ll frem the judgmenc rerdered in a habeas corpus proceeding
brought in order to obtain his release by or on »ehelf of one who has been
convicted of 2 orine shall De taken, unlens the jud; e bcforﬂ whom the case
was triced or a juriice of the Supreme Court of ervers, within 10 days after
the care is deciinl), certifics that a auesiion is invo;xcd in the decision
which ought tr be coeviewved by the Supreme Court of crrors. Id.

k. An applicatica mov be filed at any time, providcd, however, that
post convict! - Loliel shall not be available s as therg is a
peesilidity or Lol ity o Binely cppeal fros the st of conviction.
Del. Super. Ct, COrim, R. 35¢a) (1u7%).

1. Tn the authors coosent afver la. Sup, Ct. R. Crin. P. 3.850 (1873),
the author noinve sut thot it 4o depovient @ note that altheuh the ru70
authiorizes a mot.von way Le wade ory Cine, Coirsoiil v, State, 197 80, 24 34%

(19067, precludes a motion to vacate yvhile o Jdirect appeal of (he eriminal
convietion {8 peed ine o b ame Mo eo et sinen a1t jurisdicilon ds dn

the court vntii detevednation or L ooneal.

ntn che cause of dnprisornment, and
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J. It seems unclear whether a hearing is discretionary or mandatory.
Code Ann. tit 50 §127 (6) (1974) prov1des that the court shall set the
: for hearing on the issues within a reasonable time after the filing of

bw defenSLV’ pleadings. It is not clear whether the motion to dismiss
‘o petition may be granted without a hearing.

A

]

Yo

k. If the answer raises a raterial issue of fact that cannot be determined
the face of the record the cournt gshall grant a py mpt hecaring and, if the

fveant s without counsel of record and is financially uneble to employ counsel,

» court shall appoint counsel to represent him in the p:o ceding; including

peal, Ky, Ct. App. R. Crim, P. 1142 (5) (1972),

.

1

1. La. Code Crim. P. art. 363 (1967) provides that the writ of habeas

‘pus shall not be grented to a counvicted person for a cause under art. 362

m., Counsel will be appointed for indigent petitioners when a petiticner
iests, hovever, the petition must be filmd in good faith, have merit. and
be frivolous, for a counsel to be appointed. Me. Rev. Stat. Ann. tit, 14,

Wi (1964) .

n. Tf the petiticner alleges that he is unable to employ counsel, the

1k of the court in which the petition was filed shall notify the Public
“rnder of that district. Md. Rules of Procedure BK 41 (3) (1971).

14

)

, 1f he may appeal, or has done so and the appeal is pending.
\
|

0. Md. Rulcs of Procedure BE 44 (1S71)

, and Vernon v, Warden, Md.
itentiary, 11 Md. APP 340, 274 A.2d4 405 (L971).

P. A petition may be filed ot any time zxcept that where an appeal
heen taken frem the judpmznt of convicticr to the court cf appeals ox \ne
vt of special appeals, it shall not be necossary to take any action
iyoever on tha petition until the judgment of conviction becomes final in
court to which the appcal was taken., Md Ann. Code art. 27, §645A (e) (1971).

q. The pet.tion may be entered in any county. Mass. Gen. Laws ch. 250,
(1968).

r. Post conviction applicatien wmay be uade at any time except at a
: when direct appellate relief ig availabie. Minn, Stat. Ann. §590.01

wop.e 1974).,

S, If a motion presents questions of lov or issues of fact the court

i1 oappoint counsel dpmc u;atgly to assislL une priseoncr if he is an indigert

SO .[d. 27-4.6 (n).

t. A motion to vacate, scl aside cor corvect a sentonce cannot be
stained while an appeal from the convictior and sentence 18 pending, or

ing the time within wvirieh an appeal may be perfected. Moo Sup. Ct. R.

e P, 827.26(H)(2) (Supp. 1975).




u. A petitioner may move the court which imposed the sentence or the

‘Supreme Court or any justice of the Supreme Court to vacate, set aside, or

correct the sentence. 1Id.

v. Any person adjudged guilty of an offense in a court of record who
has no adequate remedy of appeal may file a petition. Mont. Rev. Code Ann.
§95~-2601 (1969).

W, Unless there is good cause showm for delay, proceedings under this
section shall be filed within one year following the entry of judgment of
convictioen or, if zan appeal has been taken frowm such judgment, within one
year from the final decision on or pursuant to the appeal. MNev. Rev. Stat.
§177.315 (3) (1967).

X. If the petition is the first one {iled by the defendant attacking
the conviction, the judge shall as of course, unlesgs the defendant affirmatively
states his intention to proceed pro se, refer the wmatter to the office of the
public defender, On subegeauent petitions counvel shall be assipgned only upon
application therefcre zndg showing good cauge. N. J. Sup. Ct. R. Crim. P,
§3.22~6(a), (b) (1971).

Ve Petition to correct an illegel sentence may be filed at any time,
No other petition shall be filed pursuant to this ruvlie more than five years
after rendition of Audpment orx sencence to ve attscked unless it alleges the
facts showing thsa: the delav boeyond set time was due to the defendants
excusable neglect. Id. §3.22-12.

Z. Counsel will be appointed unless the metion and files and records
of thie case conclusively ghow that the prison.r is entitled to no relief.
N,¥M, Stat. Ann. §41-15-8(b) (1972), .

aa., It would seem that a hearing is mandatory except that the court
may grant a nmotion to diemiss on the pleadings. N.C. Gen. Stat. §15-220
(Cum. Supp. 1974).

bb, Counsel will be appointed if the peticion is sufficient on its
face, and the petitioner is indigent. hio Rev. Code Ann. §2953.24 (Supp. 1974).

ce.  Counsel necegsary in representation chall Le made available to the
applicant after €iling the applicaticn, on a finding by the court that such

assistance is necessary to provide a falr determination of meritorious claims.
Okla. Stat, Ann. tit. 22 §1082 (Rupp. 1974).

dd. A motion for post conviction relicf shall not be wade while such
motions, 28 mot‘ou in arvest of judoment, motion fov o now trial, or direct
appellate reliefl ¢f the sentence or conviction are still available. Ore. Rev,
Stat. §138.540 (1974).

e¢. Any person desiring to ebtain relief under this act should set
forth all of his then availawle cyvounds Yor such veliel {for anv nayticular
sentence e iy currently sorvin ion sucth poviticn ond he shall be entitlod
to only one petitien Lor cacl such criwe. Pa. Stat. Ann. tit. 19 §1160-3(b)

"y
H

(Supp. 1974).
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ff. An action to sccure post conviction relief shall be brought in
the court in which the judpgment of conviction was entered, except that a
person seeking relief from a judgment entered by the district court shall
bring his action in the superior court for Providence County. R.I., Gen.
Law § 10-9. 1-2 (Supp. 1974).

gg. A petition for relief under this chapter may be filed at any
time except that procecedings thercunder cannot be wmaintained while an
appeal from the conviction and sentence is pending or during the time
within which such appeal may be perfected. S. D. Comp. Laws Ann §23-52-4
(Supp. 1974), ‘

hh. The prisoner in custody, under sentence of a court of this state,
may petiti.n for post conviction relief under this chapter; at any time
after he has exhousted his appellate remedies, or his time for appeal in
the nature of a writ of error has passed, and before the sentence has
expired or has been fully satisfied. Tenn. Code Ann §49-3802 (Cum. Supp. 1974).

ii. Ve, Stet. Ann. tit. 13 §7133 (1974) was dnterpreted in In re Bashaw,
278 A,24 752 (1971). That case held that where suwmary action was undertaken
in a proceeding ir the nature of post conviction remedy, proper implementation
of the statutory purpose required the court to gupport its ruling by stating
the conclusions of lawv upcon which it predicated its action.

j3. Only trle court or any judge therecf in vacation which entered the
original judemenc order of conviction or convictions complained of in tua
petition shall have the avthority to issue the writs of habecas corpus, whexe
the prisomer is hazld under criminal process. Va. Code Ann. §8-596(b) (1)
(Cum. Supp. 1974},

kk. Every petition filed by a prisoner seeking a writ of habeas corpus
must be filed on the form sebt forth in the statute. TIailure ito use such form
and to comply substantially withh such Form shall enticle the court, to wh'ch
such petition is dirccted, to return such petition to the prisoner pendin, -
the use of and substential compliance with suca form. Everny petition filed
by a prisoner, seeking a vrit of habeas corpus, shall be filed on a form to le
approved and provided by the office of the attcrney gencral. Id. §8-596.1(z), (b).

11. The petition fer habeas corpus may be filed at any time after the
conviction and septence in criminal proceedings. have been rendered and imposed
and after time for taking of an appeal witn respect thereto has expired, or.
the rvight of appeal with respcet thereto has been exhausted, W, Va, C-de Ann.
§53-4a-1 (e) (Cum, Supp. 1974). :
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INTRODUCTION

Brown v. Allen, 344 U.S. 443, 537 (1953).
New York State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932).

At that time the collateral attack procedure had a 5 year limitation.
See Chapter 1 p .

The "Central Index for Post Conviction Applications' was instituted
July 1, 1971.

New York CC.P. §8465(7), 466.

Id. Article 7 §7001.

Id: §440.10.

Id. §440.20.

See Chapter 1, Texas at p___ .

1d.

See Chapter 1, Colorado at p__ .

The list of those who assisted us would include over 180 court clerks,
scores of prison clerks, and tens of prison officials. We thank them

once again for their assistance.

Special thanks is due Mr. Hutchins, Mr., Wilkins, and

See Chapter 1, Colorado at p .
Colo. Rev. Stat. Ann. §16-11-301.

Their names include .



CHAPTER I
OVERVIEW OF COLLATERAL ATTACK PROCEDURES

The states selected for study represent a broad spectrum of
collateral attack procedures. Illinois, one of the first states to
provide a special procedure independent of habeas corpus and other
post conviction remedies to collaterally test convictions, limits
availability to constitutional issues but mandates the assistance of
counsel and allows for appeal as a matter of right. California and
Texas procedures are firmly rooted in habeas corpus but each has
evolved a distinctive procedural approach. In Texas thé petition
must %e filed ia the trial court and only the Criminal Court of
Appeals may graat relief. 1In Caiifornia, on the other hand, the
practice at the :ime of the study was to permit filings at the trial
and/or appellate levels having jurisdiction over the place the
petitioner wac restrained. Both states req.ire that the claim be
based on a jurisdictional defect, but California has vastl§ expanded
the scope of that concept.

The Colorado remedy, fashioned by rule of cou?t and later by
statute is the broadest of all in scope, testing both comnstitutional
andAnon-constitutional claims, at the trial court level with appeal
to the supreme court.

In this section we will highlight for each state studied the
substantive and procedural aspects of collater;l attacks in order tc

place our quantative findings in their proper context. As a result

this summary is not exhaustive of all the nuances in each state nor by

any means a guide to practice, It does however identify the major dimensions
of the process during the study period in each state. As other aspects relate
to the exposition of our findings we will note them. WNote also that we have

used the common term petition throughout, rather than appiication, motion,

etc. in order to simplify exposition.




1. Illinois

The Illinois procedure has existed with little change for
almost three decades. As such it represents one of the earliest
efforts in providing a single, more broadly applicable, and available
“remedy for state prisoners. Its origin lies in a state penitentiary
rule which required that a prisomer must retain counsel before he
could pursue post conviction procedures to test his confinement. When
the Federal District Court in the 1944 case of U,S. ex rel, éongic*no

v, Ragen}'declared the rule unconstitutional, Illinois prisoners

literally became the majority of filers in forma pauperis for certiorac:

before the Supreme Court., This fact focused attention on the procedural
problems of the then current remediés, the write of error, statutory
coram nobis, and state habeas corpus. One commentator summarized the
prisoner's gituation at that time as folliouws:

Thus although in theory Illinois had three post conviction
remedies, it was difficult to determine in a given case which of
these a convicted prisoner could utilize. Because each of these
three post conviction remedies had its own peculiar function,
it was possible for the Illinois Attormev General before the
Supreme Court of the United States to cinfront indigent prisoners
with technical arguments when post-conviction relief was sought.
For example, where an indigent filed a ypetition for a writ of
habeas corpus he was confronted with the argument that the proper
procedure was a motion in the nature of writ of error coram nobis
hecause the facts being alleged were not known to the trial court
at the time judgment of conviction waz entered. Where he
proceeded by petition for writ of error coram nobis he was
confronted with the technical argument that the facts alleged were
known to the trial court; therefore. i(h~ proper procedure was
writ of error. Where he sought writ or error, he was confronted
with the technical argument that the facts being urged were in
the bill of exceptions and since bills of exceptions cost money
and had not been included he could not ge: an adjudication of
his constitutional claim. These were sophisticated, and indeed
in most instances highly successful argiuments, which resulted
virtually in foreclosing post-conviction relief to Illinois
prisoners prior to 1949.2 '

o
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‘ Finally, in Marino v. Ragen Mr. Justice Rutledge's measured
warning impelled corrective action:

[T]he Illinois procedural labyrinth is made up entirely of
blind alleys, each of which is useful only as a means of convincing
the federal courts that the state road which the petitioner has
taken was the wrong one. If the only state remedy is the
possibility that the attorney general will confess error when he
determines that flagrant case will not survive scrutiny by this
Court, it is hardly necessary to point out that the federal courts
should be open to a petitioner even though he has not made his
way through several courts applyin§ for habeas corpus, then writ
of error, and finally coram nobis.

A commission was appointed and drafted a court rule setting out
a procedure for post conviction hearings. 7The Supreme Court of
Illinois declined to adopt the rule but upoun submission as a bill in

the legislature it was enacted into law as tke Post Conviction Hearing

Act of 1949.4L

. Since then until the time of our study the principal amendment
to the Act war to increase the limitation on filing from five to
twenty years in 1965, and reads as follows:

ARTICLE 122, POST-CONVICTION HEARING

122-1, ©Petition in the Trial Court. Any person imprisoned in
the penit:antiary who asserts that in the proceedings which resulted
in his corviction there was a substantial denial of his rights
under the Constitution of the United States or of the State of
Illinois or both may institute a proceeding under this Article.

The proceeding shall be commenced by filing with the clerk of the
court in which the conviction took place a petition (together with
a copy thereof) verified by affidavit. Petitioner shall also serve
another copy upon the State's Attorney by any of the methods
provided in Rule 7 of the Supreme Court. The clerk shall docket
the petition upon his receipt thereof and bring the same promptly
to the atfention of the court. No proceedings under this Article
shall be commenced more than 20 years after rendition of final
judgment, uunless the petitionmer alleges facts showing that the
delay was wot due to his culpable negligence.
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122-2. Contents of Petition. The petition shall identify
the proceeding in which the petitioner was convicted, give the
date of the rendition of the final judgment complained of, and
clearly set forth the respects in which petitioner's constitutional
rights were violated. The petition shall have attached thereto
affidavits, records, or other evidence supporting its allegations
or shall state why the same are not attached. The petition shall
identify any previous proceedings that the petitioner may have
taken to secure relief from his conviction. Argument and citations
and discussion of authorities shall be omitted from the petition.

122-3. Waiver of Claims. Any claim of substantial denial of
constitutional rights not raised in the original or an amended
petition is waived.

122-4, ©Pauper Petitions. If the petition alleges that the
petitioner is unable to pay the costs of the proceeding, the court
may order that the petitioner be permitted to proceed as a poor
person ana order a transcript of the proceedings delivered to
petitioner in accordance with Rule of fhe Supreme Court. If the
petitioner is without counsel and alleges that he is without
means to prncure counsel, he shall state whether or not he
wishes counsel to be appointed to represent him. If appointment
of counsel is so requested, the court shall appoint counsel if
satisfied that the petitioner has no means to procure counsel,

122-5. Proceedings on Petition. Within 30 days after the
filing and docketing of the petition or within such further time
as the court may set, the State shall answer or move to dismiss. No
other or further pleadings shall be filed except as the court may
order on 1.s own motion or on that of either party. The court
may in its discretion grant leave, at any stage of the proceeding
prior to entry of judgment, to withdraw the petition. The court
may in its discretion make such order as to amendment of the

~petition or any other pleading or as to pleading over, or filing

further pleadings, or extending the time of filing any pleading
other than the original petition, as shall be appropriate, just
and reasonable and as is generally providsd in civil cases.

122-6. Disposition in Trial Court. The court may receive
proof by affidavits, depositions, oral testimony, or other
evidence. In its discretion the court may order the petitioner
brought befcre the court for the hearing. If the court finds ia
favor of the petitioner, it shall enter an appropriate orxrder
with respect to the judgment or sentence in the former proceedings
and such supplementary orders as to rearraignment, retrial,
custody, bail or discharge as may be necessary and proper.
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122-7. Review. Any final judgment entered upon such petition

may be reviewed by the Supreme Court as an appeal in civil cases.

ARTICLE 122. 7POST CONVICTION HEARING

A, Who may petition for relief

Section 122-1 establishes the basic nature and scope, and
availability of the remedy. Although limited on its face-to persons
"imprisoned in the penitentiary' the Illinois Supreme Court made én
early ruling that that term included female felons in the woman's
reformatory as well as men awaiting execution in Cook County Jail. At
the time of our study however, probationers, parolees, and misdemeanants.
did not appear to come under the provisions of the act. Some question
also existed if after filing an intervening vrelease on parole ox
discharge would render the petition moot. The Illinois Supreme Court
has ruled that release on parole or dischaige will not automatically

have that effect where error or delay by the trial court in disposition

. - 5 :
of the petition was a factor. As a practical matter we found that

petitioners did not actively pursue pending collateral attacks once
released from prison.

The time limitation change of 5 to 2C years had no effect on
our étudy since our population was drawn <xclusively from those
convicted after the increased limit. The fect that only a relative
handful of prisoners actually serve more chan 20 years and likely
would have exhausted their remedies long bafore then makes it
questionable whether the limitation would ever have a significant
impact. At any rate since no absolute federal limitation exists the

limitation only means that the prisoner may have direct daccess to the




Federal Courts at that time.

B. Where the petition is filed

Section 122-1 mandates that the petition be filed with the
clerk of the court of conviction who must docket and bring the petition
promptly to the attention of the court. Some disagreement exists as
to whether it is advisable to have the court of conviction review its
own actions in a collateral attack proceeding.6 At the suggestion of
the Supreme Court7 the practice in Illinois and especially in Cook
County is to zssign the matter to the convicting judge whenever
possible, even if he is no longer on the criminal calendar. Although
we cannot objectively resolve the issue from our data, it should be
noted that relief in Illinois is obtained as infrequently as in
California where the filing is typically not in the court of conviction,
Both Texas and Colorado require filing in the court of conviction with
the former having the lowest rate of relief and the latter the highest

rate. Thus it would appear that factors other than the familiarity

of the sitting judge with the case are more critical to the outcome.

C. Contents of the Petition

Section 122-2 describes what the petition shall contain.
Unlike Texas and California a standard form petition is not mandated
or in general use. Argument and citation of authorities are to be
omitted from the petition but supporting evidence including affidavits
and records must be included or their absence explained. Section
122-4 assures the indigent petitioner a free transcript of the trial

record. The statute itself provides no substantive guidance for the




petitioner merely stating that he must ". . . clearly set forth the
respects in which petitioner's constitutional rights were violated."
However, as we shall shortly see counsel is readily available and
such guidance is less critical than where the petitioner must meet a
certain standard in his pleading before counsel will be made available.
Further, since counsel will normally £file a supplemental petitioﬁ
the pro se petitioner need not have unusual ability in drafting the
original petitiomn.

The requirement that any previous attempts to secure reiief
be included in the verjfied petition is meant to assist the state and

the court in determining possible issues of waiver or res judicata

which may be present. Although proceedings under the act are considered
as civil in nature and separate from the original criminal proceeding
we found that in practice petitions are filed with the original

case typically under the original indictment number and thus prior

* petitions are readily found in the record.

D. Assistancs of counsel

Section 122-4 as implimented by Supreme Court rule 651 provides
counsel for vi.rtually every petitioner. Since the original passage
of the act in 1949 the provision for counsel has been an essential
element of the procedure and a concemitant of the statutory waiver
provisions. In the drafters' view the underlying policy of the act
to provide one opportunity to fully test claims of denial of constitutional
rights would “e unattainable without effeétive assistance of counsel.

The Illinois Supreme Court has adopted that view and in 1968 explicitly
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stated that counsel must be provided the prc se petitioner even if
the original filing raises no arguable ground for relief.

The Supreme Court went even further and mandated both by
case law and finally by Court ;lule10 that counsel in every case consult
with the petitioner by mail or in person, examine the record, ascertain
the possible deprivations of constitutional rights and amend the pro se
petition as necessary. On appeal, unless counsel‘can so certify, the
court will automatically grant a mnew proceeding to the petitioner.

No other state studied provides counsel so readily nor under

such direct control in terms of counsels' duty towards the petitioner.
&

E., Multiple. petitions

The policy of the Illinois Act is to provide one plenary
procedure. By the terms of the act "Any clzim of substantial denial
of constitutiinal rights not vaised in the original or an amended
petition is Waived.“ll However, we have already seen an exception

“where counsel lacks due diligence in pursuing the issues. Other
exceptions lilely exist where fundamental fairness dictates such as
a retroactive change in law or a new decision which could not have
been reasonably anticipated at the time of the original petitionm.

The relationship Letween direct appeal and collateral attack
under the Act 1s more complex. Since under the Act a petition may
be filed orzc the petitioner is imprisoned he need not wait until his

appeal is decided. 1In fact given the doctrine of res judicata as

applied in Illinois he may find it desirable to pursue both remedies
at the same time. Illinois adheres to the general rule that has been

taken errors raised even of a constitutional nature are fully determined
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s g . . . 12
and res judicata or if not raised, but of record, waived. On the

other hand, if no appeal is taken nothing is lost if there are no
errors of a non-constitutional nature.13 Where the prisoner has both
non-constitutional errors of record and an incomplete record with
respect to constitutional errors pursuing both a direct appeal as to
the non~constitutional errors of record and attempting to augment the
record through collateral attack at the same time may bé effective.

In 1969 the Supreme Court of Illinéis indirectly approved of the tactic
in Moore14 when it consolidated Moore's direct appeal and his appeal
from a denial of collateral relief. Our data indicates that thereafter
there was a significant shift among petitions to filing under the

act while their appeal was still pending. Even in cases where only
constitutional errors of record appear, initiating both avenues of
relief simultaneously may greatly reduce the time between convictiown
and exhaustion of remedies. Our data shows that on the average a
direct appeal -:akes more than two years and a collateral attack

almost as'long to be decided. The vast majority of prisoners are

paroled or discharged months before that full cycle can be completed.

F. Procedure

Under section 122-5 the state ﬁuéf‘answer the petition or
move to dismiss within 30 days of the docketing of the petition.
However, the court may extent that period and may order further
pleadings on its own motion or that of the parties. In addition, the
court may permit the petitioner to withdraw the petition without
prejudice at any time prior to entry of judgment. Again these

statutory provisions are meant to assure that the proceedings, once
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completed will have provided ample opportunity for the petitioner to
have fully litigated his constitutional rights and thus provide the
foundation for the statutory waiver provision.

A hearing is held only if there are factual issues in dispute.
Normally the need for a hearing is determined by the state filing a
motion to dismiss. If the petition survives the motion a hearing
is held. Only if the prisoner's testimony is requireé does he have a
right to be present at the hearing.ls There is no right to a jury
trial.

Under section 122-6 the court may grant relief '"with respect
to the judgmert or sentence in the former proceedings.' Discharge,
re-trial, or re-sentencing may be ordered. 7Thus, it appears that under
_the wording of the section post-sentencing errors including appeal
matters and parcle determinations are not subject to collateral review.
However, the Illinois Supreme Court has found the éct applicable’where
the trial court failed to properly admonish the defendant of his

. - . . 16
right to appeal, provision of counsel and right to a transcript.

E. Appeal

Both the state and the petitioner hrve a right to appeal an
adverse decision. Until June of 1971 the appeal was cirectly to the
Illinois Supreme Court, thereafter by Suprem:z Court rule the Appellate
Courts had exclusive jurisdiction.17

By Illinois Supreme Court rule Lhe clerk of the trial court
must give nétice to the petitioner that he has the right to appeal
and, if indigent, to counsel and a transcript of the collateral

. 1 .
proceedings. 8 The appeal is governed by cr./minal appellate procedure
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rather than civil although the procedure is deemed civil in nature.
As such the court may reverse, affirm or modify either the collateral
or original judgment including by reducing the sentence or the degree

of the offense.
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2. Califormia

Although a specialized procedure for collateral attack has
been urged in California for more than twenty-five years,l statutory -
habeas corpus remains the principal means of'securing relief. As a
result the courts have vastly expanded ﬁhe scope of habeas corpus
to accommodate the Federally mandated rights of prisoners on a piece
meal basis. The result is a cumbersome procedure whose means often
do not gomport with the ends being sought.

The relevant portions of the statute for our purposes are
as follows:2

§ 1473, Fersous aﬁthorized to prosecute writ

Every person unlawfully imprisoned or restrained of his
liberty, under any pretense whatever, may prosecute a writ of
habeas corpus, to inquire into the cause of such imprisonment or
restraint.

§ 1474. Application by petition; signacure; contents; verification

APPLICATION FOR, HOW MADE. Applicatioﬁ for the writ is made by
petition, signed either by the party for whose relief it is
intended, or by some person in his behalf, and must specify:

1. That the person in whose behalf the writ is applied for
is imprisoned or restrained of "is liberty, the officer
or person by whom he is so conf.ned or restrained, and
the place where, naming all the parties, if they are
known, or describing them, if they are not known;
2. 1If the imprisonment is alleged to be illegal, the petition
must also state in what the alleged illegality consists;
3. The petition must be verified by the ocath or affirmation
of the party making the application.

§1475. Method of granting; grounds ior discharge after remand;
courts which may issue writ on subsequent applications;
return, verification and contencs of application; service

The writ of habeas corpus may be grauted in the manner provided
by law. If the writ has been granted by any court or a judge
thereof and after the hearing thereof the prisoner has been
remanded, he shall not be discharged fron custody by the same or

)
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any other court of like general jurisdiction, or by a judge of
the same or any other court of like general jurisdiction, unless
upon some gzround not existing in fact at the issuing of the prior
writ. Should the prisoner desire to urge some point of law not
raised in the petition for or at the hearing upon the return of
the prior writ, then, in case such prior writ had been returned
or returnable before a superior court or a judge thereof, no writ
can be issued upon a second or other application except by the
appropriate court of appeal or some judge thereof, or by the
Supreme Court or some judge thereof, and in such an event such
writ must not be made returnable before any superior court or any
judge thereof. 1In the event, however, that the prior writ was
returned or made returnable before a court of appeal or any judge
thereof, no writ can be issued upon a second or other application
excent by the Supreme Court or some judge thereof, and such writ
must be made returnable before said Supreme Court or some judge
thereof.

Every application for a writ of habeas corpus must be verified,
and shall s¢tate whether any prior application or applications
have been made for a writ in regard to the same detention or
restraint complained of in the application, and if any such prior
application or applications have been made the later application
must contain a brief statement of all proceedings had therein,
or in any of them, to and including the final order or orders
made therein, or in any of them, on appeal or otherwise.

Whenever the person applying for a writ of habeas corpus is
held in custody or restraint by any cfficer of any court of this
state or auny political subdivision thereof, or by any peace
officer of this state, or any political subdivision thereof, a
copy of the application for such writ must in all cases be served
upon the district attorney of the county wherein such person is
held in custody or restraint at least 24 hours before the time

.at which said writ is made returnable and no application for such
writ can be heard without proof of such service in cases where
such service is required. . . .

§ 1481. Production of body; exceptions

BODY MUST BE PRODUCED, WHEN. The person to whom the writ is
directed, if it is served, must bring the body of the party in
his custody or under his restraint, according to the command of
the writ, except in the cases specified in the next section.

§ 1482, Hearing without production of body; illness or infirmity
of person in custody; adjournment

WHEN HEARING MAY PROCEED WITHOUT PRODUCTION OF THE BODY. When,
from sickness or infirmity of the person directed .to be produced,
he cannot, without danger, be brought before the Court or Judge,
the person in whose custody or power he is may state that fact
in his return to the writ, verifying the same by affidavit. If
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the Court or Judge is satisfied of the truth of such return, and
the return to the writ is otherwise sufficient, the Court or
Judge may proceed to decide on such return, and to dispose of the
matter as if such party had been produced on the writ, or the
hearing thereof may be adjourned until such party can be produced.

§ 1483. Time for hearing and examination of return, etc.

HEARING ON RETURN. The Court or Judge before whom the writ
is returned must, immediately after the return, proceed to hear
and examine the return, and such other matters as may be properly
submitted to their hearing and consideration.

§ 1484. 7Pleading to return; summary hearing; compelling attendance
of witnesses :

PROCEEDINGS ON THE HEARING. The party brought before the
Court or Judge, on the return of the writ, may deny or controvert
any of the material facts or matters sot forth in the return, or
except to the suffifiency thereof, or aliege any fact to show
either that his imprisonment or detention is unlawful, or that
he is entitled to his discahrge. The Court or Judge must there-
upon proceed in a summary way to hear such proof as may be produced
against such imprisonment or detention, or in favor of the same,
and to dispose of such party as the justice of the case may
require, and have full power and authoricy to require and compel
the atteudance of witnesses, by process ¢f subpoena and attachment,
and to do and perform all other acts and things necessary to a
full and fair hearing and determination of the case.

§ 1487. Discharge of person in custody Ly virtue of process; grounds

GROUNDS OF DISCHARGE IN CERTAIN CASES. If it appears on the
return of the writ that the prisoner is in custody by virtue of
-process from any Court of this State, or Judge oxr officer thereof,
such prisoner may be discharged in any of the following cases,
subject to the restrictions of the last section:

1. When the jurisdiction of such Court or officer has been
exceeded;

2. When the imprisonment was at first lawful, yet by some
act, omission, or event which has taken place afterwards,
cha party has become entitled to & discharge;

3. Whon the process is defective in some matter of substance
required by law, rendering such process void;

4. When the process, though proper in form, has been issued
in & case not allowed by law;

5. When the person having the custody of the prisoner is not
tha person allowed by law to detain him;

6. Where the process is not authorized by any order, judgment,
or decree of any Court, nor by any provision of law;

7. Where a party has been committed on a criminal charge :
without reasonable or probable cause.
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§ 1506. Appeals; criminal cases; jurisdiction; application for
hearing in supreme court; judicial council rules; bail;
stay of execution

An appeal may be taken to the court of appeal by the people
from a final order of a superior court made upon the return of a
writ of habeas corpus discharging a defendant or otherwise
granting all or any part of the relief sought, in all criminal
cases, excepting criminal cases where judgment of death has been
rendered, and in such cases to the Supreme Court; and in all
criminal cases where an application for a writ of habeas corpus
has been heard and determined in a court of appeal, either the
defendant or the people may apply for a hearing in the Supreme
Court., Such appeal shall be taken and such application for hearing
in the Supreme Court shall be made in accordance with rules to be
laid down by the Judicial Council. If the people appeal, or
petition for hearing in either the court of appeal or the Supreme
Court, the lefendant shall not be discharged from custody pending
final decision upon the appeal or petition for hearing and he
must, in any case in which a judgment of conviction has become
final, be retaken into custody if he has been discharged; provided,
however, that in bailable cases the defendant may be admitted to
bail, in the discrefion of the judge, pending decision of the
appeal or petition for hearing. If the order grants relief other
than a discharge from custody, the trial court or the court in
which the sppeal or petition for hearing is pending may, upon
application by the people, in its discretion, and upon such
conditions as it deems just stay the execution of the order pending
final determination of the matter.

§ 1508. Judge or court before which writ may be made returnable

(a) A writ of habeas corpus issued by the Supreme Court or
a judge thereof may be made returnable before the issuing
judge or his court, before any court of appeal or judge
thereof, or before any superior court or judge thereof.

(b) A writ of habeas corpus issued by a court of appeal or a
judge thereof may be made returnable before the issuing
judge or his court or before any superior court or judge
thereof located in that appellate district.

(c) A writ of habeas corpus issued by a superior court or a
judge thereof may be made returnable before the issuing
judge or his court.

Who may petition for relief

Section 1473 is broadly worded to include both imprisonment or

. . 22
restraint of any type. Actual physical restraint is not required.

Therefore, habeas corpus relief is available to petitioners admitted

Ry
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to bail,  to petitioners challenging revocation of probation when

judgment and sentence have been promounced bt execution thereof has
been stayed suspended?a'to petitioners challenging propcosed conditions
of probation.5 Nor is it necessary for the petitioner to claim of
right to release from all restraint; he may request a ruling on the
invalid portion of the :estraint.6 The conditions of imprisonment

or restraint may also be determinaf? For the purposes of this study
and to assure comparability among the states, petitions which do not
allege error in the judgment or sentence have been excluded. Further,
only if the petitioner zas imprisoned does he enter our sample. As a
result our findings relate only to those convicted and sentenced to
prison,who are challanging that aspect of the process.

By its terms the statute places no limitation on the time of
filing although the courts have applied the doctrine of laches to all
petitions for the writ., Therefore, the petition will be dismissed
.unless the peticioner explains any significant delay in filing the

writ or pursuing a direct appeal,

B. Where the »netition is filed

Under *he California Comstitution aﬁd California practice a
petitioner janitially may file in the superior court, the Court of Appeal
or the Supreme ourt of California.29 Until the 1966 amendment to the
California Constitution jurisdiction of the respective courts was
exclusively dependant upon the place of confinement. Since then it
has gradually biecome clear that there is only one geographical

’ 30
limitation under Califormiz law and that by statute. However, the

i
§
!
{
i
!
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practice of filing in the court with jurisdiction over the place of
confinement was.so firmly rootéd that during our study period
virtually no shift in practice occurred.31 In fact as late as 1971
the California Supreme Court was recommending transfer of certain
cases to the county of conviction rather than direct filing. ) As a

result, only 11 California trial courts were required to entertain

petitions from prisoners convicted throughout the state.

C. Contents of the petition

As of January 1, 1966 petitioners are directed to utilize a
form petition as specified by rule of cour=,33

Although the similarity between the 20 questions on the form
and the once popular parlor game of that name is purely coincidental
the approach is much the same. That is it is presumed that the
answers to the gquestions are within the knowledge of the petitioner.
But is the ordinary prisoner able to '""State concisely the grounds
on which you base your allegation that the imprisonment or detention
is illegal' along with the facts which support the allegation?4’ 1t
would appear that the form itself should provide more substantive
guidance. A checklist of possible groundsAfor relief is usually
rejected for two reasons: (1) the belief that.prisoners will
"manufacture' errors with the assistance of the checklist in the hope
of succeeding;_and/or (2) such a list must necessarily be vague in
some respects and subject to constant updating as new constructs of

due process emerge. Clearly the second reason establishes the need

for professional assistance rather than reliance on lay pleading
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whether or not a form is to be employed. As to the first reason for
rejection of a more explicit format, it proves too much. That same
reasoning would also lead to the prohibition of access to any legal
materials which would identify possible grounds for relief. Until
counsel is provided on a routine basis as in Illinois, it is difficult
to view the collateral attack procedure as anything but a gesture of

concern for constitutional irregularities in the conviction process.

D. Assistance of counsel

There is no provision for appointment of counsel at any
stage of the habeas corpus proceeding in Clalifornia. Our data show
that only about 10 per cent of the petitions have the assistance of
counsel in preparing the original petition. In most courts, if an
order to show cause is issued or a hearing ordered, counsel, if
requested, will be provided. However only about six per cent of the

petitions ever ~each that stage. Our data show that only about

‘15 per cent of the petitioners ever had the assistance of counsel

for any of their petitions. In the majority of those cases counsel
had been retained. One disturbing fact is that almost half of the
petitioners with counsel succeeded in obtaining.a hearing. Thus the
lack of counscl appears to be a decided disadvantage in obtaining a
full determination of the issues. If counsel were more generally
available it is likely that more petitions would survive immediate

dismissal.

E. Procedure

The statute contemplates that after filing, the writ will

either be granted or draled; and if granted a return made; a traverse;
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a hearing; and, finally remand a discharge from custody. The California
courts, however, utilize an order to shéw cause rather than issuance
of the writ itself, principally to avoid the need for the productioq
of the prisomer in every instance. When the petition is summarily
denied, as it is in more than 85 per cent of the filings, the petitioner
may again file in any court as res judicata does.not apply. However,
under § 1475 if a hearing is held and the prisoner is remanded to
custody, a successive petition must be filed in the court of appeal
and if again unsuccessful in the California Supreme Court. Thus
under statutory habeas corpus, as implemented in California, hearings
are seldom held, or if held constitute only the first tier of a three
tiered system and tends to0 require multiple filings.

The court is not required to make fiwdings of fact and few
judges at the superior court level regularly do so. 1In part this
may be due to the fact that subsequent proceedings by the petitioner
are de novo proceedings rather than in the - ce of an appeal., As a
’result specificity in the determination by the lower court are not
required by the reviewing courts.

Although there is no provisioﬁ for appeal by the petitioner
from a denial of his petition, the State méj directly appeal from an
orde£ granting relief te the petitioner.35 The decision of the court
of appeal may be appealed by either parcy to the California Supreme
Court as a matter of right.36 Pending that final determination the
petitioner may not be discharged.37

Overall, the California procedure, though broad in application,

is cumbersome in execution and does not provide an indigent prisoner

Ao

equal standing in the litigation of his contentions of constitutional

defects.




20

3. Texas

As in California the Texas collateral attack procedure is
by writ of habeas corpus. Procedurally however, Texas has fashioned.
a unitary procedure quite unlike California's three tiered system.
The relevant portions of the Texas habeas corpus statute at
the time of our study are as follows:
ARTICLE
11.01. What writ is

The writ of habeas corpus is the remedy to be used when
any person is restrained in his liberty. It is an order issued
by a court or judge of competent jurisdiction, directed to any
one having person in his custody, or under his restraint,
commanding him to produce such person, at a time and place named
in the writ, and show why he is held in custody or under restraint.

11.02. 7To whom directed

The writ runs in the name of '"The State of Texas." It is
addressed to a person having another .nder restraint, or in his
custody, describing, as near as may be, the name of the office,
if any, if the person to whom it is directed, and the name of
the person said to be detained. It shall fix the time and place
of return, and be signed by the judge, o1 by the clerk with his
seal, where issued by a court.

11.03. Wwant of form

The vrit of habeas corpus is nov invalid, nor shall it
be disobeyed for any want of form, if it substantially appear
that it is issued by competent authority, and the writ sufficiently
show the object of its ussuance.

11.04. Construction

Every provision relating to th=z writ of habeas corpus
shall be most favorably construed in :uder to give effect to
the remedy, and protect the rights of the person seeking relief
under it,

11.05. By whom writ may be granted

The Court of Criminal Appeals, the District Courts, the
County Courts, or any Judge of said Courts, have power to issue
the writ of habeas corpus; and it is thei+ duty, upon proper
motion to grant the writ under the rules prescribed by law.
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11.07. Return to certain county; procedure after conviction

After indictment found in any felony case, and before
conviction, the writ must be made returmable in the county where
the offense has been committed.

After final conviction in any felony case, the writ must
be made returnable to the Court of Criminal Appeals cf Texas at
Austin, Texas. The writ may issue upon the order of any district
judge, and said judge may upon presentation to him of a petition
for said writ, set the same down for a hearing as to whether
the writ should issue, and ascertain the facts, which facts shall
be transmitted to the Court of Criminal Appeals with the return
of the writ if same is issued after such hearing. Provided
further, that should such writ be returned to the Court of Cririnal
Appeals without the facts accompanying same, or without all the
facts deemed necessary by the Court of Criminal Appeals, said
court may designate and direct any district judge or judges of
this State to ascertain the facts necessary.for proper considera-
tion of the issues involved; and it shall be the duty of the
official court reporter of the district judge or judges so
designated to forthwith prepare a marration of the facts adduced
in evidence upon any such hearing and transmit the same to the
clerk of the Court of Criminal Appeals within ten days of the
date of such hearing. And it shall be the duty of the district
clerk of the county wherein the writ is issued to meke up a
transcript of all pleadings in such casc and to transmit the same
within ten days to the clerk of the Court of Criminal Appeals.
Provided, that upon good cause shown, the time may be extended
by the Court of Criminal Appeals for filing of such narration of
facts or transcript.

The clerk of the Court of Criminal Appeals shall forthwith
docket the cause and same shall be heard by the court at the
earliest practicable time. Upon reviewing the record the court
shall enter .ts judgment remanding the p2titioner to custody or
ordering his release, as the law and facts may justify. The
mandate of the court shall issue to the uwourt issuing the writ,
as in other criminal cases. After conviction the procedure
outlined in this Act shall be exclusive and any other proceeding
shall be void and of no force and effect in discharging the
prisoner.

Upon any hearing by a districe judge by virtue if this Act,
the attorney for petitioner, and the State, shall be given at least
one full day's notice before such hearing is held.

11.12. Who may present petition
Either the party for whose relief the writ is intended,

or any pereon for him, may present a petitiion to the proper
authority for the purpose of obtaining reiief.
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11.14, TRequisites of petition
The petition must state substantially:

1. That the person for whose benefit the application is
made is illegally restrained in his liberty, and by whom, naming
both parties, if their names are known, or if unknown, designating
and describing them;

2. When the party is confined or restrained by virtue
of any writ, order or process, or under color of either, a copy
shall be annexed to the petition, or it shall be stated that a
copy cannot be obtained;

3. When the confinement or restraint is mnot by virtue of
any writ, order or process, the petition may state only that the
party is illegally confined or restrained in his liberty;

4. - There must be a prayer in the petition for the writ
of habeas corpus; and

5. Oath must be made that the allegations of the petition
are true, according to the belief of the petitioner.

11.15. Writ granted without delay

The writ of habeas corpus shall be granted without delay
by the judge or court receiving the petiiion, unless it be
manifest from the petition itself, or scne documents annexed to
it, that the party is entitled to no rel’ef whatever.

11.21. Constructive custody

The words ''confined,'" "impriscned,’” "in custody,”
"confinement,' "imprisomment,' refer not only to the actual,
corporeal and forcible detention of a person, but likewise to
any coercive measures by threats, menaces or the fear of injury,
whereby on2 person exercises a control over the person of another,
and detnins him within certain limits.

11.22, Restraint

by "restraint' is meant the kind to control which one
person excrcises over another, not to confine him within certain
limits, det to subject him to the general authority and power
of the person claiming such right.
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11.23. Scope of writ

The writ of habeas corpus is intended to be applicable
to all such cases of confinement and restraint, where there is
no lawful right in the person exercising the power, or where,
though the poser in fact exists, it is exercised in & manner of
degree not sanctioned by law.

11.32. Custody pending examination

When the return of the writ has been made, and the
applicant brought before the court, he is no longer detained on
the original warrant or process, but under the authority of the
habeas corpus. The safekeeping of the prisoner; pending the
examination or hearing, is entirely under the direction and
authority of the judge or court issuing the writ, or to which
the return is made. He may be bailed from day to day, or be
remanded to the same jail whence he came, or to any other place
of safekeeping under the control of the judge or court, till the
case is finally determined.

11.39. Who shall represent the Stat:

If neither the county mnor the district attorney be present,
the judge may appoint some qualified practicing attorney to
represent the State, who shall bhe paid the same fee allowed
district attorneys for like services.’

11.59.  Obtaining writ a second time

A party may obtain the writ of habeas corpus a second
time by stating in a motion therefor that since the hearing of
his first motion important testimony has been obtained which it
was not in his power to produce at the former hearing. He shall
“also set forth the testimony so newly ciscovered; and if it be
that of a witness, the affidavit of the witness shall also
accompary such motion.

Article 11.07 is the provision in terms of the procedure to be
followed. As such it distinguishes Texas procedure from that which obtaine
in California.

Under Article 11.07 the writ of habuzas corpus is the exclusive
procedure for relief by collateral attack from a felony conviction., The

unique aspect is that, in essence, the procelure mandates a two step, yet

unitary, procedure with decision making power residing exclusively in the
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Texas Court of Criminal Appeals--the highest (and only) criminal appellate
court.

In Ex Parte Yougg38 the Court of Criminal Appeals set out the

procedure to be followed. As the court construed Article 11.07, the petition
for the writ should in all cases be directed to the district court of
conviction. Farlier petitions were filed directly in the Court of Criminal
Appeals under the Texas Constitutional allocation of power to issue the
writ to that Court.39 However, the court determined that to implement
Article 11.07 it would no longer entertain such a writ . . ." unless

it be shown tnat the petition, or one containing like sworn allegations

of fact, has been presented to the judge of the convicting'court.AO The
court did not, however, grant the district courts the power to grant relief.
The court held that under the terms of the Article the writ is returnable

to itself for disposition. The only exceptions made were that the district

court could 1) provide for counsel or record on appeal, 2) determine the

voluntariness oi confessions, 3) and conduct numg pro tunc proceedings to

correct the record. Other forms of rvelief including discharge could only
be ordered by the Court of Criminal Appeals.

The district court, however, could issue the writ, conduct a hearing,
and make findings of fact. If it did so it then was directed to transmit
" a narration of the facts developed at the hearing, as well as, findings
of fact and conclusions of law,

In some respects the writ procedure is parallel to the appellate

procedure with the exception of the ultimate power of the district court to

grant relief.

D
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Under Texas appellate procedure the appellate briefs are filed in
the district court. Under Article 40.09 § 12 the trial court has a duty
to decide from the briefs and argument, if any, whether the defendant
should be permitted to withdraw his notice of appeal and be granted a new
trial. The trial court has 30 days after the filing of the States' brief
to rule on the motion. If it fails to do so the records and briefs are
transmitted to the Court of Criminal Appeals for review. In effect, the
procedure gives the trial judge an opportunity to review the judgment in
light of the briefs and argument for error ard correct it, without the need
for review by the Courtﬂof Criminal Appeals

The difference between the appellate procedure and the habeas
corpus procedure is that in the latter the district court has only very
limited power tc grant relief.

As mer tioned earlief,vour data search was limited to the Court of
Criminal Appeals records. As a result, a filer in Texas is one whose
-petition has rzached the Court of Criminal Appeals on transmittal from the
district court. While this appears to be a stricter criterion than that
in the other ttates studied, unless the petition is passed upon by the
Court of Criminal Appeals it is of no effect.

It appears that at some point the petition does reach that court.

The list of court filings maintained by the Department of Corrections was !

checked ageinst the court index with virtually all being found as well as
other petitiouers not so listed. Thus, we are confident that our findings
from the Court of Criminal Appeals are valid and, at any rate, meet the

operational definition of filers.
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4, Colorado

In Colorade our study period began in 1968 through 1972, one year
later than the other jurisdictions. During this period much legislgtive"
and judicial activity took place which affected the study.

The basic collateral attack procedure was set out by rule of court,
mandating a procedure to be utilized in lieu of habeas corpus:

Rule 35. Correction or Vacation of Sentence

(a) Correction of Illegal Sentence. The court may correct an
illegal sentence at any time and may correct a sentence imposed in an
illegal manner within the time provided herein for the reduction of
sentence. The court may reduce a sentence within 120 days after the
sentence is imposed, or within 120 days after receipt by the court of
a remittitur issued upon affirmance oi the judgment or dismissal ci rhe
appeal, cr within 120 days after entry of anyiorder or judgment of the
Supreme Ccurt denying review, or having the effect of upholding a
judgment of conviction. The court may also reduce a sentence upon
revocation of probation as provided by law.

(b) Post Conviction Remedy for Prisoner ‘in Custody. A prisoner

in custody under sentence and claiming a4 right to be released on the
ground that such sentence was imposed in violation of the Constitution
or laws of Colorado, or of the Constitucion of the United States, or

that the court imposing the sentence was without jurisdiction to do

50, or that the sentence was in excess o the maximum sentence autho.<zed
by law, or that the statute for the violation of which the sentence

was imposed is unconstitutional, or was repealed before the prisoner
contravened its provisions, or that after judgment a violation of the
constitutionally guaranteed rights occurred, may file a motion at any
- time in the court which imposed such s¢ntence to vacate, set aside or
correct the sentence, or to make such ovder as necessary to correct a
violation of his constitutional rights. Unless the motion and the
files and record of the case show to the satisfaction of the court that
the prisoner is not entitled to relief. the court shall cause a copy of
said motion to be served on the prosfcuting attorney, grant a prompt
hearing thereon and take whatever evidence is necessary for the dis-
position of the motion. In all casus, the court shall determine the
issues and make findings of fact and ccaclusions of law with respect
thereto. If the court finds that the judgment was rendered without
jurisdiction, or that the sentence imposed was illegal, or that the
statute upon which the sentence was based is unconstitutional, or was
repealed before the prisoner contravened its provisions, or that there
was a violation of the prisoner's consticutional rights which was not
raised and disposed of on appeal, the ccurt shall vacate and set aside
the judgment, impose a new sentence, or grant a new trial, or discharge
the prisomner, or make such orders as may cppear appropriate to restore
‘a right which was violated. The court mayv stay its order for discharge
of the prisoner pending Supreme Court review of the order. If the court
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orders a new trial, the transcript of testimony given at the trial
which resulted in the vacated sentence by witnesses who have since died
or otherwise become unavailable, may be used at the new trial. The
court need not entertain a second motion or successive motions for
similar relief based upon the same or similar allegations on behalf of
the same prisoner. The oxder of the trial court granting or denying
the motion is a final order reviewable on appeal.

(¢) Credit for Time Already Served. Whenever the court resentences
a defendant under this Rule, it shall order that the new sentence be
operative as of the time of the defendant's confinement under the
original sentence, in which case any period of confinement under the
terms of the vacated sentence shall be credited to the defendant as
having been served under the new sentence so imposed.

(d) Prerequisite to Habeas Corpus. No application for a writ of
habeas corpus shall be entertained in any court in this state on behalf
of a prisoner who is authorized to apply for relief by motion pursuant
to this Rule 35 1if it appears that he has failed to apply for reliesf
by motion under its provisions.

Rule 35(b) was modified July 30, 1970, to eliminate the custody requirement
by simply stating "One who is aggrieved', . . may file. In all other
respeclts the rule remained the same.

The remady was broadly conceived allowing relief when: 1) The
gsentence impoeged or the judgment of conviction is in violation of the
Constitution or laws of Colorado or the Constitution of the United States:
2) The court imposing the sentence was without jurisdiction to do so;

3) The sentence was in excess of the maximum sentence authorized by law;
4) The statute for the violation of which the sentence was imposed is
unconstitutional or was repealed before the prisoner contravened its
provisions; 5) After judgment a violation of constitutionally guaranteed
rights occurred.

Thus, both constitutional and non-comstitutional or statutory macters

may be raised and the trial court is given broad powers to correct the

error. One. limitation does exist. If the matter was
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raised and disposed of on appeal the trial court cannot grant relief. Note
hewever that the matter must have been actually raised on appeal. If the
issue had not been determined and no appeal was pending, the court could
42 .4 N .
act. No principle of waiver attaches,

The trial court of conviction has sole jurisdiction of the matter
and unless the petition, file and record of the case demonstrate that the
petitioner is not entitled to relief, a hearing must be held. The court
must make findings of fact and conclusions of law in every case. An
adverse decisicn is reviewable by appeal by either party. If not appealed

. . . 43 . .
the issue may not again be raised, ~ yet the federal courts will find
failure to exhaust state remedies.44 ‘he trial court is also granted the
power to dismiss second or successive petitions which are redundant.

Lacking under the rule is any provision for counsel or free transcript
for the indigent prisoner. The court has held that before a transcript

. . c . . . &5
will be provided the petitioner must show that he is entitled to relief.

The legislature became active in this area and passed a statutory
collateral attack procedure, effective July 1, 1972, which closely followead
the suggestions of the ABA Minimum Standards for Criminal Justice, Post

S . 4
Conviction Remedies.
40~-1-510. Postconviction remedy. (1) Notwithstanding the fact

that no review of a conviction of crime was sought by appeal within
the time prescribed therefor, or that a judgment of conviction was
affirmed upon appeal, every person convicted of a crime is entitled
as a matter of right to make applications for postconviction revizw,
An application for postconviction review must, in good faith, allege
one or more of the following grounds to justify a hearing thereon:

(a) That the conviction was obtained or sentence imposed in
violation of the constitution or laws of the United States or the
constitution or laws of this state;

(b) That the applicant was convicted under a statute that is
in violation oi the constitution of the United States or the constitu-

tion of this state, or that the conduct for which the applicant was
prosecuted is constitutionally protected;
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(¢) That the court rendering judgment was without jurisdiction
over the person of the applicant or the subject matter;

{d) That the sentence imposed exceeded the maximum authorized
by law, or is otherwise not in accordance with the sentence authorized
by law;

(e) That there exists evidence of material facts, not theretofore
presented and heard, which, by the exercise of reasonable diligence,
could not have been known to or learned of by the defendant or his
attorney prior to the submission of the issues to the court or jury,
and which requires vacation of the conviction or sentence in the interest
of justice;

(£) That there has been significant change in the law, applied
to avplicant's conviction or sentence, requiring in the interests of
juscice retroactive application of the changed legal standard;

{(g) Any grounds otherwise properly the basis for collateral
attack upon a criminal judgment; or

(h) That the sentence imposed has been fully served or that
there has been unlawful revocation of parole, probation, or conditional
release. .

(2) Procedures to be followed in implementation of the right to
postconviction remedy shall be as prescribed by rule of the supreme
court of the state of Colorado.

In addition to broadening the basis for relief, the statute appeared
to alter the res judicata affect of appeal. Ewvan if an appeal had been had,
the procedure could be utilized.

The mos: activity, by far,was the result of 401-510(1)(F) which
permitted relief on the ground that there had been a significant change in
law which in the interest of justice fequired a retroactive application nf
the changed legal standard. A large number of prisoners claimed that their
sentences should be reduced undexr. this provision-after the Criminal Code
" was amended to provide for generally lower sentences—.47 Although the
Code was to be effective July 1, 1972 many prisoners sentenced prior fJ
that date, petitioned under 40-1-510(1)(F) for a reduction in their sentence.
It appeared that that was in fact the intent of the legislature.  That
is, the legislature felt that the provision would provide an opportuniﬁy
for the courts to equalize sentences among the two, groups of prisoners.

After our study period; on October 29, 1973, the Colorado Supreme Court
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finally struck down that provision. It held in People v. Herrera that

such a legisleztive delegation of power infringed upon the governor's exclu-
sive constitutional power to commute a sentence after a conviction had
become final. In the interim, however, our data shows that a number of
petitioners did receive a judicial resentencing as a result of a filing
under 40-1-510.

A second major issue in collateral attack in Colorado relates to
granting of credit for pre-sentence confinement. Prior to mid-1972,
Colorado case law held that jail time credit was not a matter of right.
Colorado, urlike Illinois, had no statute mandating automatic credit for
jail time. Thus, credit for jail time was a discretionary matter for the
sentencing court to consider in passing sentence.

As a matter of practice the court's mittimus would often recite
that presenternice confinement had been considered in passing sentence. The

sentence, however, would be the maximum sentence proscribed by law.

Petitioners coatended, and the Colorado Supreme Court.agreed, it was

mathematically impossible for the sentence to reflect a credit for jail
time and that if it did the sentence, as passed, then exceeded the statvconry

. . 49
maximum for the crime.

After the Jones case the legislature passed the following presenterice

confinement statute:

Sentencing~~consideration of presentence cenfinement.

(1) in sentencing a defendant to imprisonmment, the sentencing
judge shall take into consideration that part of any presentence
confinement which the defendant has undergone with respect to the
transaction for which he is to be sentenced.

(2) The judge shall state in pronouncing sentence, and the
judgment shall vecite, that such consideration has been given, but
uo sentence shall be set aside or modified on.review because of alleged
failure to give such consideration unless the record clearly shows
that the judge did not, in fact, consider the presentence confinement

when imposing sentence.
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(3) If the maximum sentence imposed is longer than the statutory
maximum for the offense less the amount of allowable presentence

confinement, it shall be presumed that the judge did not consider the
presentence confinement,

(4) The provisions of this section shall apply to defendants
sentenced before or after the July 1, 1972, effective date of this
section, 30

The statute requires the judge to account for the presentence

confinement by passing a sentence less than the statutory maximum by at
least the period of presentence confinement. The retroactivity provision
on its face makes any sentence which does not meet the condition stipulated
illegal and thus within the purview of 35(A) and/or 35(b), as well as,

40-1-510.

In People wv. Nelson?lhowever} the couvrxt ignored the statute and

chose to presume that if the sentencing judge said that he had taken
presentence confinement into consideration and yet had given the statutory
maximum, he acted properly. The court indirectly distinguished the case
from the statute by’implying that since the sentence was passed as the
‘result of a plea bargain the sentencing judgz was free to disallow jail
time.

These two issues, the reﬁroactivity of the new sentencing standaxds
and the proper accounting for preséntence jail time, dominated the collateral
attack filings in Colorado during our study period. Given the fact that
those two issues affect one of the prisoners chief concerns-~his sentence--

the result is inevitable.

it

=
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2Q., Note: Use of Habeas Corpus for Collateral Attack on
Criminal Judgments 36 C.L.R. 420 (1948).

21. Cal. Pen. Code Ann. §§ 1473-1508 (West 1970).

22. In re Jones, 57 Cal.2d 860, 22 Cal. Rptr. 478, 372 P.2d
310 (1962); (not rendered moot by parole or trial, citing In re Stantos,
169 Cal. 607, 147 P.264 (1915)); In re Taylor, 216 Cal. 113, 115,

13 P.2d 906 (1932) (actual detention not necessary); In re Smiley,
66 Cal.2d 606, 58 Cal. Rptr. 579, 427 P.2d 179 (1967).

© 23, In re Berr%, 68 Cal.2d 137, AZ Cal. Rptr. 273, 436 P.2d
273 (1968).

94, In_re Thomas, 27 Cal. App.3d 31, 103 Cal. Rptr. 567 (1972).

"25. In re Bushman, 1 Cal.3d 767, 83 Cal. Rptr. 375, 463 P.2d
127 (1970). Uabeas corpus may be used to review the validity of the
sentence or order of probatiom; or to challeage the legality of any
. proposed conditions of probation.

26. Neal v. Califormia, 55 Cal.2d 11, 9 Cal. Rptr. 607, 357
P.2d 839 (19€0). |

27.. Application of Gonsalves, 48 C.2d 638, 311 P.2d 483
(1957); Ex parte Riddle, 57 Cal.2d 848, 22 Cal. Rptr. 472, 372 P.2d
304 (1962).

28. .Ex parte Swain, 34 Cal. 300, 209 P.2d 793 (1949); In re
Streeter, 66 Cal.2d 47, 56 Cal. Rptr. 824, 827, 423 P.2d 976, 979
(1967). The court in Streeter said errors that might have been
raised on appval could not be considered on collateral attack by
habeas corpus, where no reason was alleged sufficient to excuse

failure to appeal.
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29. cCal. Const. art 6, § 4, 4b, 5, L0; Cal. Pen. Code Ann.
§ 1475, 1508 (West 1970).

30. The Court of Appeals may order the writ returnable only
before that court or a superior court within its district. Cal. Pen.
Code Ann. § 1508b (West 1970).

31. Los Angeles County records were searched for filings by
prisoners from that county. Although those prisoners accounted for
40% of all prisoners in our sample by our cut off date of June 30,

1972 only 1% had filed a collateral attack in the county superior
court and most had also filed in the couniy of imprisonment as well.
&

32. In People v. Tenerio, 3 Cal.3d 89, 89 Cal. Rptr. 249,

473 P.2d 993 (1970) Health and Safety Code § 11718 was unconstituticnal.
Under this section, trial judges in narcotics cases were prohibited
from dismissirg a prior offense charged in the accusatory pleading
without the consent of the distyxict attorney. The effect of dismissing
~a prior conviction was toksﬁorten the minimmny and maximum sentences.

In Tenorio, the trial court dismissed a prior conviction without the
consent of th: district attorney. The Peéple appealed and the

Supreme Court held that §‘ll718 constituted an invasion of judicial
power and was violative of constitutional separation of powers.

Following the decision many prisoners, wﬁo had been convicted
of narcotics‘offenses and whose prior convictions had not been dismissed

. because the district attorney would not agree to it filed petitioms for
habeas Eorpus aileging‘that but for § 11718 their sentences would have
been shorter. In re Crow, 4 Cal.3d 613, ‘94 Cal. Rptr. 254, 483 P,2d

1206 (1971) the Supreme Court recommended that whep a petition for
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. habeas corpus challenges the procedures underlying his sentence, the
petition should be transferred to the sentencing court for considera-
tion. The court distilled this procedure from three cases: In re
Caffey, 68 Cal.2d 762, 69 Cal. Rptr. 93, 441 P.2d 933 (1968);
In re Haro, 71 Cal.2d 1021, 80 Cal. Rptr. 588, 458 P.2d 500 (1969);
In re Tenorio, 3 Cal.3d 89, 89 Cal. Rptr. 249, 473 P.2d 993 (1970).
Many "Tenorio" petitions were transferred in accordance with the
procedure. See also Inre Tahl, 1 Cal.3d 122, 81 Cal. Rptf. 577, 460
P.2d 449 (1969), in which the petition was transferred when it alleged
improper selection of tgf jury at the sentevcing phase of the trial.
Habeas corpus petitions grounded in the retroactivity of Barber v.
Page, 390 U.S. 719 (1968), which set forth the right to confrontation
. and cross examination of witnesses at trial, must also be transferred
to the court of conviction if not filed there. In re Montgomery,
2 Cal.3d 863, 87 Cal. Rptr. 695, 471 P.2d 15 (1970).
- 33. The major correctional facilities operated by the Depart-
ment of Corrections and the counties in which they are located are
as follows: C(alifornia Correctional Center, Kern County; California )
Conservation Center, Lassen County; San Quentin, Marin County;
Correctional Training Facility, Monterey County; Califormia Rehabilita-
tion Center, Riverside County; Folsom State Prison, Saéramento County;
The Califoinia Institution for Men, the Southern Conservation Center,

and the Califernia Institution for Women, San Bernardino County;

Duval Vocational Institution, San Joachin County California Men's

Colony, San Luls Obsipo County; California Medical Facility, Solano

‘ County; Sierra Tonservation Center, Tuolomne County.
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34, The body of the form is as follows:

INSTRUCTIONS~~READ CAREIULLY

Set forth in concise form the answere to each applicable
question. If you do not know the answer to any question, you should
so state. If necessary, you may finish the answer to a particular
question on an additional blank page, but make it clear to which
question any such continued answer refers.

You should exercise care to assure that all answers are true
and correct. Since the petition contains a verification, the making
of a statement which you know is false may result in a conviction
for perjury.

When the petition is filed with the Superior Court or judge
thereof, only the original must be filed unless additional copies are
required by local court rules.

#

When the petition is filed with the District Court of Appeal

or justice therzof, an original and three copies must be filed.

When the petition is filed with the Supreme Court or justice
thereof, an original and ten copies must be filed.

In addition, the law requires the service of a copy of the
petition on the district attorney, city attorney or c¢ity prosecutor
in certain cases (Pen. Code § 1475, Gov. Code § 72193).

. Petiticuer should attach all relevant records or documents
supporting his =laims.

1. 7 in whose behalf the writ is applied
(Name of person -in custody) '

for is confined oxr restrained of his liberty at

(Place of detention)

by
(Name of person or persons having custody--if names not known

describe such person or persons)

2. Name and location of court under whose process person is confined:

St i e B e e s Lo
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Nature of court proceeding (e.g., criminal case, commitment for
narcotics addiction, insanity, or mental disordered or abnormal
sex offender) and the case number, if known, resulting in the
confinement:

The date of the judgment, order or decree for confinement and
its terms:

What plea was entered in the above proceeding? (E.g., guilty,
not guilty, not guilty by reason of insanity, nolo contendere,
etc.) ,

Check whether trial or hearing was by
(a) [:] A jury

(b) [:] A judge without a jury

Was an appeal taken?

If you answered 'yes" to (7), list

(a) The name of each court to which an appeal was taken:

i

ii

iid

(B) The result in each such court:

i

ii

iidi

(c) The date of each such result and, if known, citations of any
written opinions or orders entered:

i

ii

iid




10.

1t.

12,

13.
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If the answer to (7) was ''no" state the reasons for not so
appealing:

State concisely the grounds on which you base your allegation
that the imprisonment or detention is illegal:

e e e e e m e awa e e e

(a)

(b)

()

State concisely and in the same order the facts which support

‘each of the grounds set out in (10):

(a)

(b)

(c)

Have any other applications, petitions »r motions been filed or
made in regard to the same detention or restraint?

If you answered 'yes'" to (12), list with respect to each petition,
motion or application:

(a) The specific nature thereof:

i

ii

iii

iv

(b) The name and location of the couvt in which each was filed:

i

ii

iidi

iv
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(¢) The disposition thereof:
i
ii ‘
iid -
iv
(d) The date of each such disposition:
i
ii
ifid
iv
(e) 1If known, citations of any written opirions or orders
entered pursuant to each such disposition:
i
ii
iid
iv

4.

\
15. 1If you answered 'yes' to (1l4), identify:

(a)

|
i

ii

iidi

(b) The proceedings in which each ground was raised:

i

ii

iii

Has any ground set forth in (10) been previously presented to

this or any other court, state or fedexal, in any petition,
motion or application?

|
Which grounds have been previousiy presented:




16.

17.

18.

Biisey £,

A
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If any ground set forth in (10) has not previously been presented
to any court, state or federal, set forth the ground and state
concisely the reasons why such ground has not previously been
presented: : |

(a)

(b)

(c)

In the proceeding resulting in the confinement of, was there
representation by sn attorney at any tiime during the course of:

(a) The pvoceedings prior to trial?

(b) The trial or hearing?

(c) Tne sentencing or commitment?

(d) An appeal? ;

(e) The pveparation, presentation or consideration of any
petitions, motions or applications with respect to this
conviction? )

If you answered '"yes! to one or more parts of (1l7), list the
name and address pf each such attorney and the proceeding in ;
which he appeared: ‘ .

(a)

(b)

@
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19. 1s the person in custody presently represented by an attorney

in any matter relating to this confinement?

1f so, state the attorney's name and address:

20, 1If this petition might lawfully have teen made to a lower court,
state the circumstances justifying an application to this court:

I, the undersigned, say:

I am the petitioner in this action; the above document is true
of my own knowledge, except as to matters that are stated in it on
my information and belief, and as to those matters I believe it to

be true.

Executed on

at

J

California

I declare under penalty of perjury that the foregoing is true

and correct.

(Signature)

Bonod
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Texas Footnotes

38. 418 S.W. 2d 824 (Tex. Crim. App. 1967).
39. Tex. Const. art. 5, §5.

40. Ex Parte Young, 418 S.W.2d 824, 830 (Tex. Crim. App. 1967).
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Colorado Footnotes

Colo. Sup. Ct. R. Crim. P.35.

See Whitmann v. People, 170 Colo. 189, 406 P2d 764 (1969);
Gallegos v. People, 175 Colo. 553 488 P.2d 887 - (1971).

See Henson v. People, 163 Colo. 302, 430 P.2d 475 (1967).
See Breckenridge v. Patterson, 375 F.2d 857 (10th Cir. 1967).

See Valdez v. District Court for County of Pueblo, 171 Colo.
436, 467 P.2d 825 (1970).

Approved Draft 1868.

Colo. Rev. Stat. Ana. tit. 18-1-105 (1973).

182 Colo. 302, 512 P.2d 1160 (1973).

See People v. Jones, 489 P.2d 596 (1971). In Maiiel v. People, 172
Crlo. 8, 469 P.2d 135 (1970) the court held that Colorado would follow
the rule that it is conclusively presumed that credit had been given
if the actual sentence plus jail time did not exceed the statutory
maximum. '

Colo. Rev. Stat. Ann. tit 16 §11--206.

182 Colo. 1, 510 P.2d 441 (1973).



Chapter II - The incidence and timing of filing a collateral attack.

INTRODUCTION

In each of the four states under study, the burden of the numerous post

conviction motions was continuously stressed upon us. Indeed, we were led to
*

believe that "everyone" files and does so repeatedly. Those were the impres-
sions of the wvarious prison and court officials we spoke to with a somewhat more
relaxed atmosphere on the subject in the state of Texas. 1t should be stated at
the outset that nowhere did we encounter a levzl of filing that even approached.
the believed intensity, gnd one does not neec more than a quick glance at the
crudest of the following measures in order to satisfy himself to that effect,.

Psychologiste no doubt can explain this major discrepancy between the facts
and the myths and we .shall leave thzt subject to their expert analysis, noting
only the following observations. While the statements were forceful and some-
times emotional "hey were invariably accompanied by a complete inability tOVQuan—
tify these statemsznts. Beyond "many" or similar adjectives of various degrees of
intensity, ther¢ were no answers regarding anv possible quantification to the 'how
many" or'how meny times" questions not to mention the lack of even a "huncl'" as

1on

to the "who, vhen' and "why' questions. It is perhaps understandable that people :
Yy g p ‘

who deal with chese problems are overwhelmed by the sheer absolute numbers involved

and humanly but mduly impressed by certain rezent or recurrent f£ilings by one or

other individeals. Moreover, lacking the necessary figures one cannot be expected

to link his impressions with such other determinants as the time spent in prison,

* In Illinoir vhere we drew our first sample, we desigzned and implemented it upon
the belief that the percent filers is in the vicinity of 90% of the prisoners. .
It quickly became apparent thut the situation is different in reality and we had
to resample and add twice as many prison files to be checked in the courts for a
post conviction moticn in order to end up with a reasonable sample size of filers!
The same hapnened in California. This lesson was then applied to the states
which we sampled later.

|
|
J
!
i




Policies cannot be based on myths-~the decision maker requires as much quantifi-
cation as possible in order to. first correctly define and then realistically
solve the probl-m.

In this chapter we shall first analyze the intensity of filing using various
measures each one designed to express the phenoﬁenon from a different perspective
and theq discuss these results in view of the time frame in which the filing and
other related major events occur.

We first present in Table 1 the absolute figures for the five years 1967-

*
1971 fo~ which the study was done. In each of the states the sample was a sys-
tematic one that utilized the order of admission for selection (i.e. the sequen-
tially ordered prisoner admissiocn number with every n-th prisoner falling into

the sample). The weights that appear in the table apply uniformly over the whole

period and no correction is necessary for the varying numbers of admittees in

different years. These weights are used whenever figures pertaining to the popu-

lation of prisoners as a whole are given, in order to correct for the dififerent
sampling fractions of filers and nonfilers. (See explanation of the sampling

procedure in gern2ral and in Colorado, in particular in Chapter 1).

* Except Colorado where we took the years 1968-1972,
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. TABLE I--Major figuz’ of reference for the study .
ILLINOIS CALIFORNIA TEXAS COLORADO
_ Canon City Buena Vista All

Number of Admissions 11,785 26,952 30,526 2,516 2,330 4,846
Estimated number of non-filers 10,868 24,720 29,700 1,692 2,208 3,900
Estimated number of filers 917 2,232 826 824 122 946
Number of non-filers ia the sample : 988 1,030 495 423 276
Number oi filers in the sample 250 279 413 412 102
‘Ratio of non-filers in the
population to non-filers .
in the sample 11:1 24:1 60:1 4:1 8:1

Ratio of filers in the
population to filers
in the sample 11:3 8:1 2:1 2:1 1:1

Weights applied to the ratio of filers
to non~filers in the .sample to estimate

" the general parameters of the population 1:3 1:3 1:30 1:2 1:8

Mean mumber oF filings 13 2.0 T 1.8 1.7
% filers with more than one filing 21.7 52.6 41.4 42.4
Mean number of filings for filers ‘

with more than one filing 2.1 3.1 2.9 2.7

Estimated total number of filings 1,200 4,500 1,500 1,000



We begin by presenting the respective number of prison admissions during the
five year period, numbers that differ widely between states and may have a bearing
on the very natire of the post conviction question and the attempts to deal with
it in the different states. In the abstract each admission represents a potential
filer. Table 1 also presents the absolute number of filers and non-filers upon
which the various estimates are based. These numbers vary because of the fact
that we were unable to predict even in gross figures the relatively low phenomenon
of filing. Thus, in California, for example, we drew an initial sample of 1100
prisoneru expecting to find between 40-70% of them to be filers, when no more
than 95 had filed. We were forced to resample prisomners, in order to increase
the number of filers.

The number of admissions given is a precise figure upon which the individual
samples were designed. By definition and uniformly amoug the states, this number
includes all new admittees and parolg violators returning with a new conviction
within the time period of the sample, but excludes parole violators returu=zd for
continuation of z sentence begun before the time period. The total number of
filers and non-f.lers for the whole period of 66 months are estimates based upon
the ratios found in the sample of prisoners all of whose court records were checked
for collateral uttack filings. As explained later, because of the varying amount
of time dilferent prisoners were imprisoned it would be incorrect to derive from
these figures a measure of intensity of filing. What these figures do show,however,
is the fact that: (1) the filing phenomenon varies widely among the states and (2)
it is nowhere as :intense as it is believed to be.

Just as it would be incorrect to predict from these numbers the totdal number
of‘eventual filers, it would alsoc be incorrect to see in the estimated number of
filers the total number of different filers that the courts in each of the states
dealt with during the time period because it does not include those filers that
entered prison before the date our sample begins yet filed during the time period.

We shall return to discuss and estimate these figures in the next section.

e s




Although the same reservations apply to the mean number of filings, these
figures do show that, on the average, no more than two f£ilings per filer were

found during our follow-up perioed. Clearly those figures do not support the

belief that prisoners tend to file endlessly and indiscriminately. This fact
seems to imply that, independent of the legal requirements in the different
states, the number of filings per individual tends to stabilize,vquite possibly
beéause of the time required to file. Thus, the relationship between. various
waiting #imes in the system aﬁd the length of incarceration combine to limit
the number of filings. An average priconer may we%l be on‘parole or even dis~
charged before his filings would start to pile up. The same

pattern is apparent in tirms of the percent of filers with more than one filing,
aund the average number of filings per individual with two or more filings.
Similarly, the full distributions of the number of filings do not support the
claim that numerous individuals file many motions, although they show that such ;
cases rare as ithey are, do indeed occur.

Finally, the figures representing the estimated total number of filers and
of filings during the period, once more show ithe great variability among the
states., While in the absolute these figures do not tell the true story of how
many filers thove are. the fact that they ére derived for each of the states in
the same manner and for the same length of time (and, with the minor difference
in Colorado, alco for the same years) enables us to compare the intensity of
filings among srates. This is done in Table 2 by taking Texas, the state with |
the lowest rare of filings as the base state with an intensity of 1 and then
presenting the respecti&e figures for the other states. These figqus then are
calculated by dividing the proportion of filers in each state by the proportion
of filers in Texas and similarly for the number of filings. Thus, the figures
2.9 and 2.1 for :he comparative number of filers and filings in Illinois means
that if Illinois would have the same number of prisoners as Texas, the Z2.9=

number of filers would be 2.9 times as many as in Texas with 2.1 times as many




filings than Texas. Stated differently, Illinois would have 2.9 times the number

of filers and 2.1 times the number of filings than Texas for each (say) thousand

prisoners.
Table 2 —— State Comparative Intensity of Filings
ILL.  CAL.  TEXAS GOLO.
Comparative number of filers 2.9 3.1 1 7.2 ]
Comparative number of filings 2.1 3.4 1 6.7

Colorédo stands out as the state with the highest relative number. of filers
and filings, followed by California and Illinois. The comparisons are remarkably
similar with respect to each of the two measures.

" We resisted the temptation to present the '"percent filers" figures in Table
%
1 for the simple reason that they would be meaningless. By our detiniticn, a
filer is one that filed at any time since entering prison up to the cut-off point

%%

of our search ou Junme 30th 1972. Thus a person entering prison at the earliest

possible moment with respect to our sample, namely January 1, 1967 could file

during 66 months while a person entering the sample at the latest possible point
Fekk ,

on December 31, 1971 would have had only 6 months to file. TFor this reason,

counting the number of filers in the sample will not be satisfactory, and the

‘resulting percent, not informative, The five year span was, however, necelsary

in order to be able to estimate the intensity of filing while allowing ~t least

to some part of the sample a longer period at risk.

X Our sample includes a period of five years which we chose to look upon as com-

posed of 5 'generations' of prisoners according to their year of entr:. There
is no magic in the figure five and one could choose, for example, 10 consecutive
"generations'' half year apart, by time of entry. We stayed with the yearly span
and whenever possible the half year span because they provide a common basis of
reference and consigt of sufficient number of cases to enable statistical
analysis. '

#%  June 30th 1973 in Colorado.

*%%  January 1, 1968 and December 31, 1972 for Colotado.




2. The Probability of Filing

A raw count of the number of filers in the sample is misleading since the
later an individual entered the prison the less likely is he to become a filer
and be counted as one by the cut-off date of the court records search. Thus, the
count is by necessity an undercount and a serious one as such. Indeed, if the
filing were uniform in time over theAfive years, one would have to double the
number of filers actually found in order to have an estimate of the eventual
number. However, the process is not‘avuniform one in time and such an estimate
would be wrong. It is thus important to define din very precise terms the meaning
of the probahility of becoming a filer and then calculate it accordingly;

Our goal is to estimate the probability ~f ever filing a post conviction
motion. Since, however, the time span between the time the last prisoner of the
first year of admission entered the sample to the time of cut-off is 54 months,
we do not have direct information about the probability of filing beyond this
length of time. For this reason we shall proceed to estimate the brobability of
filing within tha first 54 months of entry and then derive from it the required
probability of ever filing.

.The first and simplest estimate of this probability would be to calcitlate
it upon the 1967 generation, which is the only one in the sample that actually
had a full 54 month period to file. This estimate, however, is not the best
‘possible for two reasons: (1) It would by recessity be based upon a relatively
small number of cases and would not utilize the total information év&i]able in
the sample; (2) It would be highly dependent upon the specific situation and
behavior of the 1967 generation which ﬁay or may not be typical. Thére is,
however, some information that only this generation canvprovide, ngmely, tae
probability of filing within 43-54 months of incarceration. Similarly,xthe
probability of filing within 31-42 months of incarceration will be based upon

the information contained in both the 1967 and the 1968 generations, and so on




down to the probability of filing within 6 months or less which will be based
upon the full information of the five year sample. In this way, at every single
step the estimétor will be derived ffom all available information with respect to
that specific period of time. Furthermore, the possibility of a certain year un-
duly affecting the overall estimate is thus eliminated. The inevitable "price'
to be paid in taking this approach is the fact that the resulting estimate will repre-
sent the average probability of filing for the whole period. This perspective will
be investigated further in section 3 which deals with yearly variations.

The method of calculation here and elsewhere is illustrated in detail for the
state of Illinois as an example. We first present in Table 3 the gross figures

by year of entry for our sample in the state.

TABLE 3

NUMBER OF FILERS, NON-FILERS AND ADMISSIONS
BY YEAR IN ILLINOIS

Year of Entry No. of Filers No. of Non-Filers No. of Corresponding
Admissions

‘1967 49 178 583

1968 61 191 634

1969 67 214 709

1970 42 199 639
v 1971 25 188 589
1967-1971 244 970 3154

The number of filers and non~-filers in the table represents the number of
cases for which we have a record on file. T1ie number of "corresponding admissions'
is derived from the prior two numbers using the sampling ratios of 3:1 filers to

non-filers. Thus, for example, the 49 filers in the sample of the 1967 genera-

tion of entry come out of the 49x1+178x3=583 corresponding number of admittees.




That is not to say that whatever calculations we present for either the filers

or the non~filers will be based on 244 or 970 cases respectively since some records
have missing information for various variables or combination of variables. As

a result not all cases can be utilized for all calculations.

The corresponding tables for the other states are presented in Appendix B:
Tables 1, 2 for California and Texas, Tables 3 and 4 for each of the two samples
in Colorado, the first from the Buena Vista prison and the second from the Canon
City prison and Table 5 presents the unified, properly weighted sample for the
whole state.

Returning now to the estimation of the probability of filing in'Illinois, we

present Tabie 4 and its explanation below.
<3

TABLE 4

PROBABILITY OF FILING IN ILLIW)IS

Filing Period Number of Filers Number of People Probability Error Term

in Months at Risk of Filing
6 or under 73 3154 .023 .00k
7—-12% 48 2565 ' .019 - .005
13--18 36 2565 014 .005
19--24 16 1926 .008 .004
25~-30 14 1926 .007 .004
31--36 13 1217 011 .006
37--42 9 1217 .007 .005
43-=54%% 2 583 ' .003 .005
54 or Under 211 e .093 .014

% A period of i-12 months means the period of filing a motion any time greater
than 6 months and less than but including 12 months and similarly for the other
periods, here and everywhere else.

:

#*Because of too few cases, two periods of 6 months each were pooled in this category.
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First, we developed for each individual who filed a petition the time span

*
between his admission date and the time he filed his first petition. . We then
s

grouped them according to the filing periods in the table, provided they came
from the corresponding population at risk. Thus, for the "6 or under' period
there were 73 filers counted in the sample which came from the total population of
3154 people in the sample each of whom had the ability to file within this period
until the cut-off date of the court record search. For the 7-12 months period
(and the same for the 13-18 months period), the population at risk consists of the
corresponding number of all prisoners admitted by the end of 1970 and excludes the
589 prisomers admitted in 1971 since not all of them were at risk for .i~ whole
period. The 48 filers in the period are those counted out of the 3154-589=2565
prisconers at risk. Similarly, as we go down the table, the respective number of
prisoners are excluded, ending up with only the 583 prisoners admitted in 1967,
and the 2 filers found among them for the period.

The probability of filing for each period is then calculated by dividirg the
number of filers by the number of people at risk. The overall probability if filing
within 54 months of admission is the sum of these individual probabilities, ’ ﬁamely

+093 for Illinois. The error term which accompanies cach estimated probability re-~

presents an approximate 957 confidence interval for that probability.

*1 The date the petition was filed was defin:d to be the actual date on the petition
which was preferred over the date petition was officially filed in court. In this way
possible discrepancies due to intervening delays in the system between the preparation
of the document and the actual legal act of filing were avoided. In order :zo utilize
most information available, the average difference between these two dates was calcu-
lated to be .61 months a figure which was used to derive the date filed for those few
cases in which we had the date filed in court but not the original date on the petition,
by subtracting this amount from the later date. Even so we were still left with cases
of missing info;mation, the treatment of which appears later in the section.

*2 This is so according to the formula P(A)=>I P(4i) provided Ai N\ Aj=f. This means
that the probability of an event A can be calculated as the sum of individual pro-
babilities of events Ai that occur within A provided the events are mutually exclu-—
sive--no two events can occur simultaneously, and exhaustive--together they cover
all possibilities in A. That this is so can be seen from the fact that <he proba-
bilities were so derived as to count each filer only once within his respective time
span, that is to say simply that the probability of f£iling at all is the sum of the
probabilities of filing within the first 6 wmonths, the next six months and so on up
to the last period of filing.




CONTINUED
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Thus, we can be 957 confident that the probability of filing within the 6 months
or under period is between .023-.005 and .023+.005 or .018 and .028. An interval
of the form .003+ .005 should, of course, be interpreted to mean 0-.008.

In order to derive the probability of ever filing from the probability of
filing within the first 54 months, the following method was utilized. We hypo-
thesized that the distribution of ever filing is an exponential distributio; of
which we are witnessing only the truncated distribution which stops in the sample
at the 54 monthi point. The parameter 8 of this distribution was then estimated
from the sample which then permitted us to calculate the probabilities of filing
within each period according to this fitted distribution, as they appear in column
3 of Table 5 below. The expected number of filers according to the fitteo distri-

bution is calculated in column 5 by multiplying the number of people at risk by the

* The exponential distribution function is F(1)=0e 9 vhere 6 is the only parameter

that determines the distribution and t represents the time of filing in wonths. The

probability of filing within any period t is given by the formula 1-®t, 1In par-—
” -8.5¢4

ticular the probability of filing within 54 months is given by l-e © and there-~

fore the probability of filing after 54 months; is given by e-6.54. Thus, ‘I we

could estimate O and prove that the exponentizl distribution is a good fit to our
data we would then be able to estimate the piobability of filing after 54 mounths
and consequently the probability of ever fi’ing a motion. We proceed therefore in
this order.

For the exponential distribution f(t)= ee"gﬁ the corresponding truncated dis-

tribution at 54 months is f(t)=;9e'9t . Assming then a straight random sample
1_8—8.54

of this distribution the maximum likelihnod estimator for 6 was developed and
evaluated through an iterative process utilizing the average time to filing as

54'8—9.54

1-o-9-5%

in Illinois was found at € = .0435 for the mcan time to filing of « =17.3 months.

calculated from the sample. The solution of the equation i B

g t"
Using this estimate for 8 we then get for the probability of filing after 54

months 9.54 and the probility of ever filing .0929 + .0098=

e— —
.0929 T .0098
~-e

.1027.
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TABLE 5

. FLTTING an EXPONENTIAL DISTRIBUTION t’ the FILING DATA for ILLINOIS 1)

Filing Period Probability of Filing Probability of Filing Number of People Expected Observed X2

| S VT

in Months in Sample According to the at Risk Number Number
Fitted Distribution of Filers of Filers

6 or under ‘ .0231 ,0236 3154 74.4 73 .03

7--12 .0187 .0182 2565 46.7 48 .04
13--18 L0140 0140 2565 35.9 36 .00
19--24 .0083 .0108 1926 20.8 16 1.11
25--30 .0073 .0083 1926 16.0 14 .25
31--36 .0107 .0064 R 1217 7.8 13 3.47
37--42 .0074 0049 1217 9.9 11 12
43~-54 .0034 .0068 583 )
54 or under .0929 .0929 e n 211.5 211 5.02 (3)

(1) For an estimated 0 = .0435

(2) The two periods are combined into-one in order for the expected aumber of cases to be greater than 5 to
assure validity of the XZ test.

2
(3) The 5.02 figure 1s not significant at the .05 level when compared with the X with 5 degrees of freedom
for this level which equals 11.07. One can thus conclude that this exponential distribution adequately

fits the data.
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probability of filing in the period as given by this distribution. The last column
2

gives the X figure which evaluates the discrepancy between the two preceeding

' ' (observed~expected)?

expected The

columns according to the standard formula of

sum of the figures in the last column is the statistic upon which thevgoodness of
fit test is performed. In this case we find that 5.02 is smaller than the 11.07
figure that corresponds to a X2 distribution with 5 degrees of freedom at tﬁe .05
level and therefore there is no significant difference between the sample distri-
bution and the fitted exponential distribution. Utilizing the fitted exponential
distribution we can then estimate the probability of filing after 54 months (see
last footnote) to be .0098 and the probability of ever filing in Illinois t» be
1027,

A final correction is needed. TFor 8 filers out of the total of 244 (Table 3)
the time to filing could not be calculated due to missing information in either

the date of filing or the admission date. Since the probability was calculated

k)

upon the remaining 236 filers from which cam: the 211 actually used in Table 4 ,

the resulting probability has to be inflated hy the corresponding factor oz

244

—= X ,1027 = . 2.

536 X .1027 106

EEEEiS”"”ﬁﬁﬁ?};EZBéHiiiEy of fiizhg in each Eéigéory‘is calculated bfuihe formula

.1027 (e Pt ~BE

example, the probability of filing in the 7-22 months period is

fam-0435.6_¢=2435.12)_ 41050

2) where tl and t2 are the t70 ends of the interval. Thus, for

.1027

*One could refine the method used to utili.e the full 236 cases by tediousely
identifying within each generation of admissions those individuals who were at risk
for the corresponding six months period, adding them to the population at risk and
adding to the count of filers those amongst them who filed in the period. This
accounts for the 236-211=25 individuals not usad in the calculation. The difference
between this refinement and the method used iu entirely inconsequential.
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Carrying through the corresponding evaluation of the error term brings us f£inally
to the estimated probability of ever filing in Illinois of .11+.02.

If we compare the last figure , or better, the corresponding one for the pro-
bability of filing within 54 months which is .10+.02 with the probability of
filing for the 1967 generation for which we have 49 filers attributed to 583

prisoners we get a probability of 49

~583 =,08 with a margin of error of +.02.

The two figures are within the margin of error of each other.‘ The difference indi-
cates the fact that the 1967 generation was slightly below the others in the proba~-
bility of £iling and therefore, does not represent all generations well. It is also
interesting to note the irregularity in the sequence of probabilities in Table &
for the 31-30 months period which indicates the lack of uniformity of hehavior
among the various generations. We shall return to these points later.

Having exemplified the process in full detail for Illinois, we present the
calculations for the probability of filing in California, Texas and Colorado in
Tables 6-8 of Appendix B which correspond to Table 4 of the text for Iliirois.
The fitting of tte exponential distribution to the filing data for Californlia and
Iexas is present:d in Tables 9 and 10 of the Appendix.. The exponential discribu-
tion does not fit the filing data for Colorado because of the irregular patterﬁ
of renewed activity evident in the last row of Table 8 of the Appendix. Tuis
fact prevents any attempt to estimate the probability of gggg‘filing in Coloxado’
while at the same time serves as an early warning of the unusual behavior c¢f
filing over time as will become evident in section 5.

We now procecd to summarize the data presented in Tables 6-10 of the Appendixd

into Table 6 while adding the necessary final corrections.
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TABLE 6

THE PROBARILITY OF FILING IN EACH OF THE FOUR STATES

ILLINOIS CALIFORNIA TEXAS COLORADO
(1) Number of filers
used in the calculations 211 256 332 673
(2) Equivalent number of
filers used above 236 271 350 702
(3) Number of filers
including those with 244 278 367 765
missing data for pre-
sent calculations
(4) Probability of
filing in 54 months .093+.014 .104+.014 .029+.004 .208+.017
(5) Probability of
ever filing .103+.016 .112+.015 .030+.006  mmmmemme
(6) Correction factor 1.03 1.03 1.05 1.09
(7) Corrected proba-—
bility of filing in .10+.02 .11+.02 .03+.01 .23+.02
54 months
(8) Corrected proba- .
bility of ever filing .11+.02 .12+.02 .03+.01 e
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The first line presents the actual number of filers used in the probability calcu~
lations in Tables 6-10 6f the appendix and the preceeding Tables 4 and 5. The
second line shows the equivalent number of filefs to those actuallf used as explained
on page 14 while the total number of filers is given in the third line from Tables
1, 2 and 5 of the appendix aﬁd Table 3 of the text. The ratio of line 3 to line 2
which appears in line 6 is the correction factor discussed earlier and utilized iA
deriving the corrected figures of the last two rows. The probability of ever
filing is calculated according to the method described earlier in the text and in
the accompanying footnote. The final probabilitiesvof filing are presented with
their corresponding margin of errors only to tne two digift precision deemed adequate
under the circumstances. s

Table 6 shows but a minor difference between the probability of filing in 54
months and the probability of ever filing, a comparison that might suggest that
the whole process of fitting the exponential cdistribution was unnecessary or purely
academic. This conclusion would be unjustified fér the following reasons: first,
the actual figure is needed before such a statement can be made; second, the
differences, minor as they may seem are of the order of magnitude of a 107 increase
in the expected number of filers over the full imprisonment period, not an incon~
sequential figure; third, and more importantly, is the interpretation that a fit
to an exponentizl distribution (among whose mathematical characteristics is the
fact that the "failure rate' for this distribution is constant)permits. This property,
expressed in the present context translateg into~the following statement: the
probability of a given individual filing at any given moment provided he did not
dc so before is constant. This implies that in the three states where the exponen-
tial distributior is an adequate representation of the process of filing, this pro-
cess is "regular' in precisely this sense: Iﬁ also means that the longer the person
is in prison the more likely it becomes that he will eventually file and this even-
tuality persists with the same probability; namely, prisoners do not "oive up" but

neither do they become more aggressive in that tendency at any given moment.

Crvksedh 2 mnieias
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Of course, this actual conditional probability varies from state to state as evident
also from other figures presented. All this,of course, applies to the "average"
prisoner as he vrasponds to the specific system over the five years pooled for
this analysis. Colorado differs from the other states in this respect indicating
perhaps that no equilibrium yet exists in the system; the conditional probability
of filing if not filed before increases with time,a mathematical reflection of the
fact that new legislation was introduced around 1971 which did affect the filing
process.

Finally, the 10% difference between the two probabilities may be far more
signifficant than it looks. Obviously these additional filings occur late and can
comé only from prisoners with long prison sentences. The additional fact
that the number of these prisoners is relatively small presents us at long last

with the explanation of the statement that "every one files'--these prisoners do

indeed file eveniually.

Drawing from Table 6, we now return to the state comparisons utilizirg for

this purpose only the probability of filing within 54 months. The figures lerived
for this purpose are presented in Table 7 below. Similar figures based updn the
probability of ever filing for the states of Illinois, California and Texas are

presented in Table 11 of Appendix B.
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TABLE 7

STATE COMPARISONS OF NUMBER OF NEW FILERS

ILLI&OIS CALIFORNIA TEXAS : COLORADO
Probability of filing .10+.02 «1X+.02 .03+.01 .23+.02
Expected number of new
filers per 1000 admittees 100+20 110+20 30+10 230+20

Total number of admissions
in the five years (to the 12,000 27,000 31,000 5,000
nearest thousand) IR

Expected total number of ’
new filers .3.,200 2,970 930 1,150

Expected number of new
filers per year 240+48 594+108. 186462 230+20

Number of new filers per
1000 relative to Texas 3.3 3.7 1 7.7
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In the table we multiply the estimated probability of filing by 1,000 to
find the expected number of new filers per 1,000 and by the number of admigsions
to find the expected total number of differenv filers on line 4. When we divide
this last figure by 5 we get the expected number of new filers per year in each
of the states. Thus, for example, California can expect 594+108 new filers during
one year which is to say that with a 957 confidence one can predict the actual
number to be between 486 and 702 while the corresponding figures for Texas would
be 124 and 248 and for Colorado 210 and 250. It is important,of course, in using
these figures to recall that they represent the number of new filers, or stated
differently, the number of distinct dndividusls with at least one filing. Further-
more, it should be clear&that despite ( or bucause) of the way these figures were
derived, they do not apply to new admittees but rather to the existent(mixed in
terms of time of entry) prison population. For example when we say that that the
rate of filing is 110 per thousand in Califormija, it would be incorrect to state
that out of the next 1,000 admittees, 110 will become filers within the next 54
months; but rath:r, since the system is in equilibrum (because it consists of the
full range of amittees by time of entry) 110 new filers are expected per 1,000
current prisonexrs in the mnext 54 months, Zhis distinction, as well as the benefit
of the probability calculations is evident from the discrepancies between tte
figures in line 4 of table 7 and the raw figures presented in line 3 of Table 1,
which were, of course, incorrect.

These estimates are only slightly sensitive to changes in the number of pri-
soners admitted (by virtue of a change in the mixture of prisoners with respect
to time of enlry) and then mainly so for the first year or two of such changes.
They are. however, vulnerable to changes in reasons for filing should such occur
because of a sudden change in the laws goéerning the process, but that is no more
tﬁan saying that one cannot predict the unpredictable.

Summarizing the state comparison from this perspective we find Colorado with

a very high rate of 230 filers per thousand, Texas on the lower extreme with 30,
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and Illinois and Californié in between with comparable rates of 100 and 110 re-
*

spectively. The relative (to Texas) figures on the last line are a refinement
of the figures‘ presented on the firét line of Table 2 in the fact that thvse
are accurate figures. Furthermore, the similarity between the two sets confirms
the underlying assumption in that calculation; namely that the patterns of the |
time to filing in the four states, do not differ substantially when viewed from the per-
spective of filing over a period of several years.

In absolute terms, it should be of interest to planners and adminiétratqrs
alike to notice the fact that éalifornia with prison population similar to Texas

has to cope with three times as many filers, while Illinois with more thamn double

the Colorado prison population has a similar number of filers.

3. The intensity of filing

The previous section discussed the broadness of the filing process by focusing
on the number of distinct individuals that iile at‘least one motibn. Whilé this
analysis is important in itself and in particular in showing that the numbex of
individuals that geﬁerate filings represent 2 small mihority of the prisbn‘pépu-
lation in three states and less than a quarter in Colorado, it is also.essential
for the calculations to follow din the preseat section. Here we turn our atten-

tion to the intensity of filing as expressed by the total number of filings reach~

ing the courts, a measure of the actual burden facing each of the systems.

In coming to estimate the total number of filings we face essentially thé
same problems we faced in eséimating the -robability of filing, namely the differ-
entiai time in the prison between generations sampled and the reluctance to ‘use
only part of ‘the data (the 1967 generation of entry) for the purpose of findiﬁg
the required estimates. The problem is even more acute here because the timékto : J

filing a second or nigher order motion is obviously longer and.thus:tends to dimin—

ish even further the time exposure to such an occurrence of the sample of prisoners.

*For the last three states, the correspondiry figures presented in Table 11 of the

Appendix should be utilized whenever absolute rather than comparative figures’are S
Mmaadod w0 S L o . o ’
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The approach taken is that of estimating the mean number of filings per
individual and then multiplying it by the number of filers found in the previous
section. The mean number of filings per individual should--apart from random
variations and variations generated from real differentials in filing patterns
across the five years——increése with exposure and reach a peak for the 1967 genera-
tion. Because of these variations, however, and the limited exposure time, the
following prdcedure as exemplified for Illinois was utilized.

First we calculated the mean number of filings per filer for each year of en ry.
These figures were 1.07, 1.25, 1.27, 1.21 and 1.37 for the corresponding years of
entry of 1971 down to 1967. To these figures we then fitted an exponential curve
of the form vy= a eb(197%“x) where y represents the mean number of filings for
the corresponding year of entry, X. The transformation 1972-X expresses the éverage

time allowed for filing which was 1 year for the 1971 generation, up to 5 years for

‘the 1967 one. Fer Illinois the fitted curve was found to be the one with a=1.07

and b=.05, namely y=1.07 e:05(1972-X) yith a coefficient of determination of
r2=.65,va measur.» of the goodness of the fit v.ith 1 indicating a perfect fit, From
this curve, the extrapolated mean number of filings at a distance of 6 years (1972-
X=6) was calculated. The reason the 6 years distance was adopted was in order to
allow for some possible additional undetected filing, even at the risk of elightly

*
overestimating this number. We thus finally estimate the mean number of filings

per filer in Iliinois to be l1l.4. The full information for each of the states is

presented in Table 12 of Appendix B from which the figures in the first line of
the following Table 8 are taken.

Before cbrtrasting the states with respect to their respective intensity of
filing, a few words regarding the nature of multiple filings are in order: In
Illinois, with 1.4 filings per filer, the ;dditional 40% "repetitive" filings con-

sist mogtly of appeals to the Supreme Court with relatively few such filings in the

* The figures, as expected, do not vary much; for a distance of 5,6, and 7 years, the
respective figures are 1.35, 1.41 and 1.48--a good indication of the usefulness of
the exponential fit. ‘
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TABLE 8

AN ANALYSIS OF MULTIPLE FILINGS

ILLINOIS CALIFORNIA TEXAS COLORADO
Mean number of
filings per filer 1.4 2.4 2.5 2.0
Proportion of filers ‘
with more than ocne .24 .53 .55 .50
filing '
Mean number of
filings per filer 2.1 4.0 4.2 3.0
with more than ore '
filing
Proportion of filings
generated by muliiple .40 .82 .84

filers

.75

gy
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original court of jurisdiction, (the actual figure is 25%) where such filings are
basically iupossible since the doctrines of waiver and res judicata are strictly
applied in Illinois. This fact no doubt accouats for the lowest rate of multiple
filings in Illinois found among the states. By contrast, in California and Texas
with.2.4 and 2.5 filings pef filer respectively, no appeal is possible and all
reﬁetitive filings are basically new filings, rather than reviews of prior peti-
tions. In California successive petitions of habeas corpus may be filed in higher

courts since these higher courts also have original jurisdiction in habeas corp s

petitions. The successgive petition in a higher court,however,is an original proceeding,

not a review. In Texas,habeas corpus petitiors must be filed initially with the
district court (trial lewel). This court makes findings of fact and recommenda~-
tions of law, and then automatically sends the findings to the Court of Criminal
Appeals; the highest appellate court in Texas for criminal cases. It is a two
step process in the court system, but only cn& filing by the petitioner. There is
no appeal involred. Colorado, with 2.0 filings per filer falls somewhat in between
with a relatively small part of multiple filirgs presented as appeals, and the rest
being actually repetitive petitions presented to the same courts although with vari-
ous degrees of formality. It thus comes as no surprise that the Illinois system
which on the on» hand permits an appeal of the post conviction motion while on the
other hand restiicts multiple filings appears the most efficient in terms of the low
number of multiple filings as well as ih the overall number of filings per 1000 among
all the other states. |

The mear number of filings pexr filer in each of the states represents rather
well the distribution of the number of filings. The corresponding medians are
slightly lower reflecting the sensitivity of the mean as a measure of centrality
towards extreme values. The notion thag every filer sooner or later
generates endless numbers of filings 1s no more than a myth. This , of course, is
not to say that oue cannot find in our sample occasional f;lgrs‘yith more than 5 or

;6 filings or even the legendary one with 11 filings. These occurrences , however,

o in ek era—eides
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are very rare as evident first of all from the means themselves. A quick look
at the proportion of filers with more than one filing on the secoﬁd line of Table
8 (figures based for this purpose upon the 1967% generation of entry and for
Colorado-—-the 1968 one) reinforces this conclusion. This proportioﬁ
is lowest in Illinois for reasons explained above and is remarkably similar fdr
the other three states where close,to one half of the filers do not ever,fiie
again., Given the time it takes to file, the high proportion‘of prisomners with -
relatively short sentences and the parole system which obViously operates towards
an even earlief release of these very same individuals, these figures should not
come as a surprise to anyone.

Finally in crder to get an. additional descriptive measure of the distribqﬁion
of the number.or filers, the mean number of filings per filer for those individuals
with more than one filing is presented in line 3. These figures show that in Illinois,k

. the filer with more than two filings is a rarity*f whereas in California and Texas
the average multiple filer has 4.0 and 4.2 f°lings and in Colorado 3.0. Viewed from‘
this perspective the notion of large numbers c¢f multiple filers seems indeed justi-  ‘
fiable provided of course the condition is nct dropped from the statement, mnamely,
once a filer files his second (but not first!) petition, he is likely to continue
to file more~-he becomes a "habitual' filer 3o to speak. Still one should not lose
sight of the fact that ‘in these three states no mdre than approximately half‘the‘filers 
pass that stage, and then they represent' no uore £han half of the 11%, 3% and 23%
of the prisonérs for California, Texas and Coiorado respectively.

From'phe perspective of the courts, ¢hz preoccupation with the notionkbf multi—
ple filers is , however, more than justifiable since these filers ( who coﬁﬁrary
to common peréeptionskcome in small numbers both in the absolute and the relative
sense) account for a 1argé proportion of filings in the three states with the excep-

tion of Illinois; as seen from the last line of Table 8: 1In California, Texas and

* Except for Illinois where the 1967 figure was out of line with the others and conSe—
quently the mean for the 1967 and 1968 generations was taken. :

** Indeed in the whole sample only 9 individuals had three flllngs and only omne had
four. ©None had five or more.
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Colorado approximately four out of every five petitions bear potentially familiar
names!

The similarity in the patﬁern of multiple filings between California and Texas
clearly evident in the table is remarkable when one adds to it the fact that the
probability of beégming a filer in California is 3.3 times that in Texas. One is
then tempted to recall that sentences are longer in Texas and indeterminate in
California and argue that each of the two elements operate in the direction of
increased pressure and thus may result in more multiple filings. But then, Color-do,
with neither of these two characteristics is by the same measures uncomfortably
close to the same pattern while Illinois stands distinctly apart from the three for
the reasons given aboxe. Given these fac*s it seems far more
plausible to attribute the high activity of multiple filings to the differences
between the three systems on one side and Illinois on the other, with respect to
the latter permitting an appeal while otherwise essentially restricting multiple
filings. MNone of the other three states resemble Tllinois in this rTespect.

The inevitable conclusion from this last comparison is clear: every effort
should be made “owards a system that would demind the consolidation of the potential
multiple filings into only one such filing.or, absent this possibility, move towards
an improved system like the one in Illinois that would permit no more than cne
initial petition Followed by the right to appecl the decision of the lower court
into only one rcuperior court with final jurisdiction over the matter.

We now turn to the last stage of the process of estimating the intensity of
'filings and summarize the results in Table 9 which follows. Texas, despite having
the highest acrivity of multiple filings (as measured by any and all of the figures
presented in Table 8) retains its position of having the lowest rate of filings on
top of the lowert rate of filers. The ekﬁlanation may rest in part in what appeared
to be a well orgunized prison system with ap available work program that permits as
much as three days of credit for one day of work ana\an efficiently run parole

system. However, Texas is different from the cther states to such a large degree
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TABLE 9

ILLINOIS CALIFORNIA TEXAS COLORADO
Mean number of filings
per filer 1.4 2.4 2.5 2.0
Rate of filers per
1000 100 110 30 230
Rate of filings per
1000 140 264 75 460
Number of admittees
per year 2400 5400 6200 1000
Expected number of
filers per year 240 594 186 230
Expected number of
filings per year 336 1426 465 460
Filers relative to
Texas 3.3 37 1 7.7
Filings relative to
Texas 1.9 3.5 1 6.1
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that one is forced to attribute this fact to an entirely different perception of

the right to file a post conviction motion on . the part of the prisoners in Texas,
whether or not this factvhas any bearing in the corresponding laws which does not
seem to be the case.

Colorado‘gtands out as the state with an overwhelming rate of filings, a luxury
that perhaps only such a small state can afford. Everythiﬁg contributes to this
high rate--a relatively large mean number of’filings per filer as well as other indi-
cators of multiple filing activity, all coming on top of a very high initial pro-
bability of filing. There is no question that the legal system as described in
Chapter--encourases this filing activity which many times consists of informal com-
munications exr short letters that would not hLe filed and treated as petitions in any
of the other states.

California and Illinois with virtually identical probabilities of filing a
first petition differ largely in their respective rates of filings. As stated
repeatedly, it is the state of Illinois that is outstanding in this respect and
prevents the high intensity of filing that exists in California due to the .awultiple
filing activity coming on top of what should be regardéd as a moderate prooability
of filing.

In absolute terms it is interesting to nc'e that the expected number of filings
per year is the same for such otherwise extremely situated states as Texas and Colorado

and is more than four times higher for California than for Illinois.
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4. The length of time to filing

In this section we shall analyze the length of time it takes to file the
first and to the extent possible the second post conviction motion and ccntrast
three states along those lines.

Here, as before, the approach will be the one of utilizing to the extent
possible the complete information of the 5 years of sampling. For the length
of time to filing variable, the notion of the system being in equilibrium around
which variationsv(random or otherwise) are possible is more critical than for
others in coming to estimate the overall situation in a certain stcte. From
this perspective the state of Colorado was already identified to be different
as it was also so detected to be by the fact that the exponential distribution
does not fit the data. The next section will throw additional light on the
subject. For this section howe&er, because of the heavy reliance in the analysis
on the exponential distribution as explained pelow coupled with the different
behavior dn  time of the filing process .in Colorado (as evidenced also by the
fact that new legislation concerning the post conviction topic wés introduced

in 1971%), the discussion will be limited to the other three states only.

" In coming to estimate the length of time to filing the differential timer
at risk between prisoners of different genetation is again a maior factor to
account for. Obviously, the mean time to filing is increasing with the time at
risk since more later filings can occur. rertunately, the exponential distribu-
tion (upon being proved to fit the data for each of the three states).can Ba
further exploited to provide the basic necessary information with the knowledge
that it already accounts for these differentials; indeed, it was designed to
do precisely that. |

The mean of the exponential wistributior iS’mathemétically equal to the

reciprocal qf the parameter of the distribution - 8. Recalling the corresponding

*  See Chapter , page .
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parameters for the states from section 2, we thus get for Illinois 0135 = 23
‘ nmonths, for California éSO = 20 months and for Texas é = 14 months as

the estimated ﬁean times to filing the first petition. The mean however ia
not a good representative of an exponential distribution in general. Better
statistics will be presented below. For the moment these figures are presented
for the interested reader who might find these figures useful in comparing
them with other measures at hand for which only means may be available.
Before proceeding further to derive the other measures we stop briefly to
use the above figures in order to reassure ourselves that they, a= well
as those to come which rely rather heavily upon the exponential fit, bear a
close relationship to more intuitively acceptable figures. We achieve tiis by
the same technique utilized in estimating the mean number of filings in the
preceeding section, this time applied to the length of time from admission to
prison to the filing the first post conviction motion. Specifically, we f£it an
‘ exponential curve to the mean length of time to filing foru th‘e five generations
of entry in each of the states. We then read off ghe fitted curve the estimated
mean time to filing for each of the states. The detailed figures are preseunted

in Table 13 of the Appendix from which the figures are taken and contrasted

with the above figures in the following Tabe 10.

Table 10 -— Comparison of the Mean Time to Filing

by Different Methods r.f Estimation

Ill7uois California Texas

Mean time to filing based on the
exponential distribution (months) 23 20 14

Mean time to filing based upon
the exponential curve (months) 23 21 16
’ It should be noted that other than the fact that both methods axre applied

to the same set of data and have the word "exponential" in common, they are
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completely different and independent from each other, which is of course the
reason Why one can serve as a check of the other. The results are indeed nutually
reassuring to the point that no explanation of divergences seems necessary, and
we thus proceed to further utilize the exponential distribution.

We present in Table 11 two different sets of descriptive statistics of the corre-
sponding distribution for each of the states. The first three lines show the
proportion of filers that file within the first 6, 12 and 24 months of entry
into the prison.  This is calculated by substituting t = 6; 12; 24 in the
formula for the probability of filiné within time t which for the esponential
distrib;tion is Py {%:EEE =1 - e~Ot e then reverse the formula and ask for
the value of t (that is to say what is the required time) for which a cercvain
proportion_g cf the total filers would have had filed. This is achieved by '

-0t _

solving the eqﬁation 1-e p each time for.a certain value of p given in

the table. In particular the estimated times for p = .25, .50 and .75 respectively
represent the first, second and third guartiles of the distribution (the s=2cond
quartile is of course the median).

Table 11 -~ Descriptive Statistics of the Distribution of the Length of Time
to Filing the First Penition.

I1linois California Texas

Proportion filers within first 6 months of eatry .23 .25 .35
Proportion filers within first 12 months of entry 41 A5 .57
Proportion filers within first 24 months of entry .65 .70 .82

Value cf p for which the time t is given

10, 2 2 1(1.5)
.20 5 4 3
.25 7 6 b
.50 16 w10
75 32 28 20
80 37 32 23
90 53 w6 32
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The length of time it takes to file the first pétition in Illinois is only
slightly longer than California, as the first three proportions show. Thus, for
example in Illinois 657 of the filers file within the first 24 months as cpposed
to 70Z in California. Similarly, from the second part of the table it follows
that, for example, haif the filers would have had filed within 16 months in
Illinois while the same would have occured in California within only 14 months
of entry into the prison,

Texas with a much smaller probability of filing than the other two states
also has a much shorter time to filing. 90%Z of the filers file within the first
32 montﬁs; a period in which only 75% would have filed in Illinois, and 80% in
California. Perhaps even more significant is the fact that 25% of the filers
file within the first four months and 507% within the first 10 months. This is
in part explaiped, no doubt, by the fact that Texas is the only state among the
four in which a relatively respectable nqmber (62, or 17%) file before admission
to prison*, a rare occurrence in the outhe. states. The early filing couplzd with
a high intensity of filing coming on top of a very small probability of filing
lend credibility to the hypothesis that in Tézas the whole phenomenon of tite
post conviction activity is centered around a very small minority of '"fighters."
This possibility is further substantiated bv huge differences in all measures
of length of sentence and length of stay in prison between filers and non-filers
in the state.A

Finally, tempting as it might be, che nypothesis that;thg length of time to
filing increases with the probability of filing (i.e. the more filers there are,
the longer it takes them to file) cannot be supported from these data. While this
is so for Texas as compared to the other two sgtates, it does not hold for Illinois,
with a slightly smaller probability of filin:, but also a slightly longer time

to filing than California.

These petitiouns are filed after sentencirg to prison but before a mittimus
to state prison. For example, the petitioner may be in county jail awaiting
appeal, or awaiting trial in apother county, or even possibly on appeal bond.
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In an attempt: to evaluate the length of time it takes to file a second
petition we shall refrain from an elaborate analysis unjustified by the
scarce data at hand for this purpose, and simply present the mean length of time
it takes to file the second petition after filing the first £for the 1967
generation of entry in Illinois and California. In Texas because of irregularitiés
in the data we shail utilize the mean of the two respective means for the 1967
and 1968 generations of entry. For comparison we present the corresponding means
for the first filing in Table 12 below. The third line of the table is simply

the sum of the first two.

Table 12 -— Mean Length of Time to Filing First and Second Petition in Months

‘may be released in the mean time.  This is indeed evidenced in the féiéEI?ely

Illinois California Texas

Mean time to firet petition ‘ 23 20 14
Mean time between first and second petition 24 7 11
Mean time to eecond petition 47 27 - 25

The different nature of the second petition in Illinois is again evident.
it is, as statec before, mainly an appeal of the first petition,a process that by
necessity takes much longer than filing a new petition (since before appealing
the disposition of the petition,one must await the initial decision of th: trial
court) as is the rule in the other two states. The length of time involved
also acts as a barrier against a multitude of such filings simply because filers
small proportion of filers with more than one filing as we have seen. Thac even
in the other states this proportion is only in the vicinity of SOZ is certainly
due to the same factor operating to a lesser degree (because of the relatively
shorter time it ﬁakes to file the second petition) in these states. |

The advantage of ankearlier filing that Texas filers might have upon the
California filers is lost by the time the second filing is underway; which is

another indication of the lack of any relationship between the probability of
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filing and the time it takes to file among states (this may not necessarily

be so within each of the states). The time it takes to file a second petition

must be strongly related to the reaction time of each state's courts to the: orig-

inal petition; indeed that may be the main message conveyed by these figures.
Finally, desirable as it might be, the relatively short time span of the

sample coming on top of the ever decreasing probability of filing as we move

from the second filing to the third, and on, prevents us from presentihg

reliable figures on the times involved in those filings.

5, . ‘The pattern of filing over time

The five generations of filers followed enable us to take a closer look
inte the pattern of filding within the time period under study in each of the .
four states. Colorado in particular will be of interest in this section »ecause
of the irregularities already observed in the behavior of the averages for the
state that were presented before.

Before coming to describe the measures ond analysis, however, it is important
to discuss what is meant by the "pattern of filing', what can Be expected from
the information at hand and why we adopted ~he approach described further’on.
The two aspects of the pattern of filing that are of interest consist of changes
over time in the amount of filings and in the time it takes to file. Both will be
investigated from the perspective of the firet filing utilizing the concept de-
velopeﬁ earlier of the probability of becoming a filer since this represéntation
of the data contains most of the information iwailable in the sample. In this
way we are also able to account for, and eficctively utilize, the differential
time at risk between the generaticns of entrv. The way in which this variable
will be used énd to what end requires , however, some further explanation.

The sequential generations of prisoners do not differ drastically in their
convictions, length of sentence or stay in prison., There are differences in the
absolute number of new admittees from year to year, but these differences are

accounted for continuously in our analysis. Beyond that there is very little

o b




-3~

yearly variation in the background characteristics of the population of potential
filers that would cause fluctuations other than random in the probability of filing.
On the other hand outside changes can be major in nature and can have sudden ox at
least fast impacts on the tendency to file. Whether these changes are of legal
nature,such as new legislation,or increased availability of defense attorneys for
filing or prison related ones,such as increased access to the courts by a change of
policy or by an improved legal library,or simply a change iﬁ parole or release |
procedures, they will all tend to affect the filing of all prior generations and -

. not solely of the last one. For these reasons, an analysis of the possible

changes in the probability of filing by the generation of entry will not be

warranted and maght actually obscure real changes since, for example, an increase

R e

in the probability of filing of the 1969 generation of entry might be caused by

an overall change in 1970 or later. In an attempt to further sustain such an

approach one could attempt to contrel simultaneously for changes in average time to

Aot AT Qp S

filing among generations. Yetf, these very changes in time to filing may themselves

be a result of scme later occurrence since,for example, a lénger time to f£iling
for a certain generation may be a result of some late filings drawn from that
generation at a later time, late enough so thét it could not possibly affect
generations prior to it in the same way (most left prison by then).

For these reasons, the approach taken is to analyze changes in the prcbability
of filing by the year the filings occurred, irrespective of the generation of -entry
thle correcting, of course, for the respectivejtime at risk for each generstion.
Upon this analysis and further realizing’the strong interdependency,kthe qﬁestion
of thé pattern of the time to filing is then investigated.

Using Illinois as an example, we start by counting for each genération of
entry the number of filers that filed within the first 6 months of entry,‘within

more than 6 months but less than or equal to 18 months ans so on as far away as

that generation could have filed within the cut-off date. These figures are given

in the respective "observed" columns of Table 13. 1In each row we then have the




TABLE 13

OBSERVED AND EXPECTED NUMBER OF FILERS BY GENERATION OF ENTRY AND YEAR OF FILING IN.ILLINOIS

it

. YEAR OF ENTRY
Year of Filing Total 1967 1968 1969 1970 1971

‘obs. exp. obs. exp. obs. exp. obs. exp. obs. exXp. obs, exp.
1967 6 13.5 6 13.5
1968 30 33.7 16 19.1 4 14.6
1969 55 46,2 12 9.1 22 20'7' 21 16.4
1970 72 58.5 12 10.6 7 5.9 32 23.2 21 14.8
1971 48 59.1 2 2.0 10 11.3 il 11.1 14 20.9 11 13.6

1967-1971 211 211.0 48 54.3 5% 56.7 64 50.7 35 35.7 11 13.6
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number of filers from all generations that filed within a certain time period.

Thus, for example,the filers from the 1969 generation that filed withinkthé first
6 months filed on the average by December 31, 1969, as did the filers from the
1968 generation that filed within 7-18 months and so on. For each observed number
of filers, the corresponding ‘expected number of filers was calculated by multiply-
iné the probability of filing inrperiod (from Table 4) by the number of prisoners
at risk for the respective year (from Table 3). Similar calculations for the other
states are presented in Tables 14-16 of the appendix.

Upon these data, the hypotheses of no difference in total filing and in filing

within the first 6 months among the five years were tested as detailed in the

following Table 14. The%e hypotheses are tested with the Chi-Square test by

TABLE 14

TESTING THE HOMOGENEITY OF FILINGS AMONG YEARS IN ILLINOIS

Total Filers . 6 Months Filers
Year of Filing ohbs. exp. x2 obs. exp. X2
i967 ) 13.5 4.17 6 13.5 4.17
1968 30 33.7 AL 14 14.6 .02
1969 35 | 46,2 1.67 21 16.4 1.29
1970 12 58.5 3.11 ,. 21 14.8 2.60
1971 48 59.1 2.08 11 13.6 - .50

1967~1971 211 211.0 11.44 73 72.9 8.58

comparing the %2 Found in the table to the value of the Chi-Square distribution
with the corresnonding number of degrees of freedom at the 5% level of significance.

For the. total number of filers the number of degrees of freedom is 15 (number of cells

in Table 13)minus 5 (number of parameters estimated from the table--the five probébiliéﬁ?

ties wutilized ina the computation) minus 5 (number of restrictions since the sums

of the observed--and expected--number of filers in each time period is predetermirned)
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to a total of 5. Similarly, for the filers within the 6 months period, the number
of degrees of freedom is 5-~1-1=3. We thus find for the total number of filers
X2=11.44 greater than X2‘05(5)=ll.07 and for the filers within the 6 morth period
X2=8.58 greater than X2.05(3)=7.8l, both significénf, and conclude that there
were indeed fiffergnces in filings over time according to each of the two measures.

Tables 17-19 of the appendix present the cérrespondiug figures for the other
states. In California and Texas no such differences are détécted in elther measures,
whereas in Colorado™ we find the largest differences in both, as indicated by the
high signifiéance level at which the hypotheses of homogeneity are rejected. The
results for the four states are summarized in Table 15.

TABLE 15

PATTERNS OF FILING OVER TIME IN THE FOUR STATES

ILLINOILS CALIFORNIA TEXAS COLORADC
X2 for the total .
number of filers 11.44 .85 2.31 30.35
P Value .05 .975 ~.50 =<, 001
X2 for the 6 .
months filers only 8.58 4,19 3.64 31.4:
P Value .05 : .25 =25 <. 001

YEARS OF FILING

Ratios of 1967 A 1.00 <77

observed to 1968 .89 1.09 1.06 A9
expected valuesl969 1.19 .92 1.03 22
of number of 1970 1.23 97 1.07 1.27
total filers 1971 .81 1.01 : 1.04 .94

1972 1,30

* The calculations for Colorado exclude the 1970 generation of entry and consequently
the degrees of freedom are different for the Chi-Square test: compared to the other
states, they are 5-3=2 for the total filers because there are 3 less cells in Table 16
of the appendix than in the other corresponding tables. Similarly there are only
3-1=2 degrees of freedom for the 6 months filers. Apart from these differences, it
should also be noted that the figures for X2, unlike all other cases do not conform

to the formula _(observed-expected)2 . This is so because, in Colorado, the presented
, oxpected

figures are neither the actually observed nor the expected ones, due to the welghting
of the true figures in Buena-Vista and Canon City to achieve the correct figures for
the whole state. We still refer to these figures, for uniformity, as the "observed"

and "expected" ones, but do correct the X2 figures accordingly.

il e G o AR Rs R e s
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The X2 figures alone enable comparisons between the three‘states with the excep~
tion of Colorado where the degrees of freedom are different deeming the X2 not compa-
tible. For this reason, the P value--the peoiat at which the x2 would be significant--
is given in each case. Since the significance test is helpful only in determining |
which fluctuations are larger than those expected from random variations, an index of 1
yearly filipg departure from the average is also presented. Since the éxpected
number of filers represents the picture as it would have been were there no changes
over the years, dividing the actually observed number of filers by the correspond: ig
expected number provides an opportunity to derive such an.index. This inde# is also
graphically presented in Figure 1 where the s0.1id lines represent’the departure from
the average--the figures presented in the table--and the interrupted lines represent
the departure from the initi. ., first year of filing in the sample (for California
the two are identical since 1967 also happens to have the average filing rate).

California stands out as the state with Viftually no differences in the proba-
bility of filing over time, and for all purposes it appears to be in equilibrum due
to a rather stable behavior. Texas is in a very similar situation after conceivébly
having under gone a change from 1967 to 1968 the nature of which does not warrant
speculation becaase the information for filing in 1967 also happens to be the weak-
est of all the rears in the comparison.* The two states , however, are in equili—r
brium for quite different reasons: in Texas, the stability is consistent with the
picture discussad earlier of a state in which only a few, possibly the absolute
minimum number of prisoners file. In California by contrast, the equilibrium might
have been aclilieved already by the time of the sampling since it is known to have
been the leader with‘respect to legislation in the posf conviction field. -The
possibility, however, that we are onlyrobserving the results of balancing forces con-'

continuously opevating cannot be reputed from the presént analysis.

* This is a fact in each of ‘the four states with regard to the first year of filing
since only the first generation of entry could contribute to it. For this reason
the discussion focuses mainly on the later years for which the contrasts are more
reliable, Similarly, looking at Figure 1 with and without the first year may be
helpful in understanding it. However, because of the consistency across states this
does not preclude the conclusion that the first year had indeed a lower probability
of filing. :
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The state of Illinois exhibits the pattern of returning in 1971 to the point
it was in 1968 after an outburst of filing in 1969 and 1970. These also happen
to be the years when defense counsels were made more readily available to indigent
prisoners.

In Colorado we witness the most severe fluctuations evident in all our measures,
which,coupled with the renewed increase in filing activity in‘thg last year prohibited
from performing some of the analyses done in the other states. TFor the same reasoné
the predictive value of the figures for Colorado is lower than in the other states
and should be treated accordingly. Here too we witness an increase in filing din
1969-1970 followrd by a decrease in 1971. The renewed increased activity in 1972
is undoubtedly "due to the new legislation enszzted in 1971, referred to before.

This is reflected in the 249 filers in 1972 when only about 192 were expected
according to the averages ( already very high ) and reinforced by the 162 to 109
respective comparison for the filers within the first six months only for tha year.

Finally, recalling the 1968-1970 turmoil years, the following comment is din-
escapable when looking at the charts: the increased preoccupation with priﬂoners
rights at the time affected Illinois, bypassed Texas, occurred earlier in fNalifornia
and still preoccupies Colorado.

Returning now to the time to filing question and its changes over tine, we
first note that were we to analyze these changes by, say, measuring the awverage

time to filing for each year of admission (while correcting,of course, for the differ-

‘ential time at risk), and in the absence of otheér contributing factors, we would have

found-—with the possible exception of California-~a continually decreasinag time tb
filing from 1967 to 1970 in Texas and Illinois and from 1968 to 1971 in Cclorado.
Now, these would have been real, correctly measured, decreases that can be prédicted
from the behavior over time of the probability of filing as it appears in the charts
of Figure 1 and for this very reason such measures would not have been providing any
information with regard to the trend of the time to filing over time.

Changes over time in the probability of filing, coming as they mostly do in

reaction to an outside change would normally tend to affect the early filers since

e
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they are relativgly new ones that are more attuned to such changes. Indeed, the
corresponding measures in Table 15 and others for the filers within the first 6
months of entry show a remarkable consistency with the measures for the whole popu-
lation of filers. They also show detectable higher fluctuations than'the others,
consistent with the notion that these are affected more--or earlier--than the others.
Table 16 below shows this fact for the two states in which significanﬁ chanées
over time were found. The index of filing in six months ié derived in the same
way as the other, by dividing the observed numbers by the corresponding expected
ones. Apart from the fact that the two indices are highly correlated, their ratio
shows persistent relative higher activity in the 6 months period,which  wo.uld
tend to indicate a switch towards overall earlier time to filing. Beyonl this
observation, we have to fall back on the average time to filing developed earlier
since no further analysis would bear fruitful results concerning this issue.

TABLE 16

CHANGES OVER TIME OF THE TIME TO F LING IN TWO STATES

Year of Index of Index of. Ratio of Index of Index of Ratio of

Filing Total Filing in the Second Total Filing in the Second
Filing 6 Months to First ) Filing ~ 6 Months to First

1967 44 L4 ———————

1968 .89 .96 1.08 .49 49 e

1969 1.19 1.28 1.08 .92 1.07 1.16

1970 1.23 1.42 1.15

1971 .81 .81 1.00 .94 .97 1.03

1972 , 1.31 1.48 1.13
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TABLE 1

NUMBER OF FILERS,; NON-FILERS AND ADMISSIONS
BY YEAR IN CALIFORNIA

Year of Entry No. of Filers No. of Non-Filers No. of Corresponding
Admissions

1967 69 209 A96

1968 74 198 668

1969 64 195 649

1970 42 195 627

1971 29 204 641
1967-1971 278 1001 3281




NUMBER OF FILERS, NON-FILERS AND ADMISSIONS

APPENDIX B

TABLE 2

BY YEAR IN TEXAS

Year of ¥Entry No. of Filers No. of Non~Filers No. of Corresponding
Admissions

1967 75 82 2535

1968 70 &2 2530

1969 76 86 2656

1970 37 111 3417

1971 59 124 3779
1967-1971 367 485 14917
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TABLE 3

NUMBER OF FILERS, NON-FILERS AND ADMISSIONS
BY YEAR IN BUENA VISTA COLORADO

Year of Entry No. of Filers No. of Non-Filers No. of Corresponding
Admissions

1968 14 56 462

1969 14 53 438

1970" -- - --

1871 36 62 532

1972 35 59 507
1968-1972% 99 230 : 1939

“The filers information for the year of 1970 in Buena Vista is not available.

f
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TABLE &4

NUMBER OF FILERS, NON-FILERS AND ADMISSIONS®
BY YEAR IN CANON CITY, COLORADO

Year of Entry No. of Filers No. of Non-Filers No. of Covresponding
’ Admission
1968 80 118 316
1969 105 84 273
1970 64 81 226
1971 67 80 227
1972 _81 98 277
1968-1972 397 461 1319
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TABLE 5

NUMBER OF FILERS,'NON-FILERS AND ADMISSIONS
BY YEAR IN COLORADO™

Year of Entry No. of Filexrs No. of Non-Filers No. of Corresponding
Admissions
1968 174 230 1094
1969 £ 224 190 984
1971 170 ‘ 204 986
1972 197 216 1061
1968-1972* 765 840 4125

*Unlike the other tables of the kind, the figures in this table do not
represent actual number. of cases on file, rather, and in oxder for them to
present the picture for the whole state of Cclorado due to the stratification
in sampling, thoy are weighted. The number >f filers is achieved by weighting
the corresponding number for Buena Vista and Canon City by a ratio of l:2)

" the number of non~filers by a ratio of 2:1 and the number of corresponding
admissions by a ratio of 1:2. -The figures for 1970 are excluded.
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TABLE 6

PROBABILITY OF FILING IN CALIFORNIA

Filing Period No. of No. of People Probability of Error Term
in Months Filexs At Risk Filing
6 or under 113 3281 .034 .006
7-12% 48 2640 .018 .005
13-18 35 2640 .013 .004
19-24 25 2013 .012 . 004
©25-30 14 2013 .007 .004
31-36 10 1364 .007 .005
37<42 6 1364 . 004 .004
43-547% 5 696 .007 .006
54 or under 256 -- 104 014

*

A period of 7-12 months means the period of filing a motion any time
greater than 6 months and less than but inclvding 12 months and similarly
for the other periods.

Jok
Because of too few cases, two periods of 6 months each were pooled in

this category.
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TABLE 7

PROBABILITY OF FILING IN TEXAS

Filing Period No. of No., of People Probability of Hrror Term
in Months Filers At Risk Filing

6 or under 175 14917 .012 .002

7-12% 68 11138 .006 .001
13~18 47 11138 .004 .001
19~24 17 7721 ' .002 .001
25-30 13 7721 .002 .001
31-36 4 5065 .001 .001
37-42 4 5065 .001 .001
43~54%% 4 2535 002 .002

54 or under 332 - .029 . 004

“A period of 7-12 months means the period of filing a motion any time
_greater than 6 months and less than but including 12 months and similarly
for the other periods.

iy . . 3
Because of too few cases, two periods of 6 months each were pooled in
) P

this category.
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TABLE 8

(L)
PROBABILITY OF FILING IN COLORADO

* Filing Period No. of No. of People Probability of Error Term

in Menths Filers At Risk Filing

6 or under 425 4125 .103 .009
7-12% 102 3064 .033 .006
13-18 52 3064 .017 . 005
19-24 27 2078 .013 .005
25-30 24 2078 012 .0C5
31-36 7 2078 .003 .002
37-42 13 2078 ,006 .003
43-54% 23 1094 021 .009
54 or under 673 - .208 .G17

- (1) Based upon the years 1968-9 and 1971-2.

* A period of 7-12 months means the period of filing a motion any time
greater than 6 months and less than but including 12 months and similerly
for the other periods.

*% Because of too few cases, two periods of 6 months each were pooled in
this category.
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TABLE 9

FITTING AN EXPONENTIAL DISTRIBUTION TO THE
FILING DATA FOR CALIFORNTAL

Filing Period Probability of Probability of Number of Expected No. Observed- : X2
in Months Filing in Sample ¥iling According People at of Filers No. of
to the Fitted Risk Filers
Distribution
6 or under 0344 .0290 3231 85.2 113 3.33
7-12 .0182 .0214 2640 . 35.5 48 1.28
13-18 .0133 .0159 2640 42.0 35 1.17
19-24 .0124 ,0118 2013 23.8 25 .06
25-30 .0070 .0087 2013 17.5 14 .70
31-36 .0073 .0065 1364 8.9 10 .14
37-42 .0044 .0048 1364 :>> a2
43~54 .0072 ,0061 696 10:8 H -00
54 or under L1117 1117 -- — 256 6.68

1

For an estimated 6\= .050.

The two periods are combincd into one in order for the expected number of cases to be greater than 5

to assure validity of the X2 test.

The 6.68 figure is not significant at the .03 level when compared with the X2

freedom for this level which is 11.07.
fits the data.

with 5 degrees of

One can thus conclude that this exponential distribution adequately

|
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TABLE 10

FITTING AN EXPONENTIAL DISTRIBUTION TO THE
FILING DATA FOR TEXAS

Filing Period Probability of Probability of Number of Expected No. Obserxrved Xz
in Months Filing in Sample Filing According  People at of Filers No. of
to the Fitted Risk Filers
Distribution
6 or under 0117 L0103 14917 153.6 175 2.98
7-12 .0061 .0067 11138 74.6 68 .58
13-18 .0042 ' . 0044 11138 - 49.0 47 .08
19-24 .0022 .0029 7721 - 22.4 17 . 1.30
25-30 ,0017 .0019 7721 14,7 13 .20
31-36 .0008 .0012 5065 6.1 4 .72
37-42 .0008. .0008 5065 ;> s o2
43-54 L0016 .0009 2535 6.3 8 46
54 or under 0291 .0291 -- _— 332 6.323

l Pa
For an estimated 6 = .071.
L3

ZTHE two periods are cogbined into one in order for the expected number of cases to be greater than 5
to assure validity of the X* test.

2
3The 6.32 figure is not significant at the .03 lovel wheu compared with the X© wich 5 degrees of
freedom for this level which is 11.07. One can thurs conclude that this exponential distribution adequately
fits the data.
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 TABLE 11

STATE COMPARISONS OF NUMBER OF NEW FILERS USING THE PROBABILITY OF EVER FILING

ILLINOIS CALIFORNIA TEXAS
Probability of ever filing «11+.02 124,02 .03+.01
Expected number of new filers
per 1000 admittecs 110420 120420 30+10
Total number of admissions in
the five years (to the nearest 12,000 27,000 31,000
thousand)
Expected number of new filers 1,320 3,240 930
Expected number of new filers
‘per year 264+48 648+108 1C6+62
Number of new filers per 1000
relative to Texa’s 3.7 4.0 1




ESTIMATING THE MEAN NUMBER OF FILINGS PER FILER

APPENDIX B

TABLE 12

ber of filings per filer

Illinois California Texas Colorado
1972 - — - 1.46
1971 1.07 1.55 1.48 1.75
Mean number of filings per 1970 1.25 1.83 1.46 -
filer by year of entry 1969 1.27 1.77 1.57 .91
1968 1.21 2.24 1.91 1.83
1967 1.37 2.10 2.40 -
a = 1.07 1.48 1.20 1.47
b = .05 .08 12 .05
= .65 .78 .85 .70
" Estimated overall mean num-
1.4 2.4 2.5 2.0




ESTIMATING THE MEAN TIME LENGTH TO FILING FIRST PETITION

APPENDIX B

TABLE 13

I1llinois California Texas
Mean length of
1971 6.1 2.2 - 1.1%
time to f£iling
' 1970 9.4 6.5 3.9
first petition
1969 11.8 11.8 8.8
by yvear of entry
1968 17.6 13.8 11.1
1967 22.5 16.1 14.9
a = 4.61 1.99 1.96
b = .32 47 .43
r? = .99 .85 .91
‘Estimated overall mean
length of time to filing
first petition 23.3 21.2. 16.4

s S RS ooy ot o g 4tk K

% Not used in the fitting of the curve.
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TABLE 14

OBSERVED AND EXPECTED NUMBER OF FILERS BY GENERATION OF ENTRY AND YEAR OF FILING IN CALTFORNIA

YEAR OF ENTRY

Year of Filing Total 1967 1968 1969 1970 1971
obs. exp. obs. exp. obs. exp. obs. exp. obs. exp. obs. exp.

1967 24 23.9 24 23.9

1968 51  46.9 20 21.9 31 2Z.0

1969 52 56.8 12 13.3 18 21.0 22 22.3

1870 61 63.1 7 8.1 12 13.0 25 20.4 17 21.86

1971 68  67.3 5 5.0 S 7.8 15 12.6 20 19.8 19 22.1

1967~-1971 %56 256.0 68 72.4 70 64.8 62 55.3 37 41.4 19 22.1
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TABLE 15

OBSERVED AND EXPECTED NUMBER OF WILERS BY GENERATiON OF ENTRY AND. YEAR OF FJLING IN TEXAS -

YEAR OF ENTRY

1967-1971

Year of Filing Total 1967 1968 1969 1970 1971
obs. exp. obs. exp. obs. exp.  obs.. exp. ~obs. exp. obs. ‘exp.~

1967 23 29.7 23 29.7 ' '

1968 59 55.7 32 26.1 27 29.6

1969 69 67.1 10 9.9 25 :26;1 34 31.1

1970 87 8l.4 s 4 10 9.9 2 27.4 48 40.0

1971 9% _ 97.9 4 4.1 3 4.0 10 10.4 34 35.2 43 4.2
332 331.8 174 73.9 65 69.6 68  68.9 82 75.2 43 442

w1
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TABLE 16

OBSERVED AND EXPECTED NUMBER OF FILERS BY GENERATION OF ENTRY AND YEAR OF FILING IN COLORADO

(2

1968

YEAR OF ENTRY

(1) Excluding the 1970

generation of entry

Year of Filing Total 1969 1971 1972
obs. exp. obs. exp. obs. exp. obs. exp. obs. exp.

1968 55 112.7 55 112.7

1969 144  156.4 35 55.0 109 101.4

1970 97 76.3 30 26.8 67  49.5

1971 128 136.3 8 10.5 21 24.2 99 101.6

1972 249 191.8 23 23.0 12 9.5 52 . 50.0 162 109.3

1968—1972‘ 673 673.5 151 228.0 209 184.6 151 '151.6 162 109.3
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TABLE 17

TESTING THE HOMOGENEITY OF FILINGS AMONG YEARS IN CALIFORNIA

Total Filers 6 Months Fllers
Year of Filing obs. exp. X2 ) obs. exp. x2
1967 24 23.9 .00 24 ' 23.9 .00
1968 51 46.9 .36 31 23.0 2,78
1969 52 56.8 .41 22 22.3 .00
1970 61 63.1 .07 17 21.6 .98
1971 68 67.3 .01 19 22.1 <43
1967-1971 256 256.0 .85(1) 113 112.9 4,19(2)

(1) The .85 figure is not significant at the .05 level when compared with the

11.07 figure from the Chi-Square distribition with S degrees of freedom.

(2) The 4.19 figure is not significant at the .05 level when compared with the

7.81 figure from the Chi-Square distribution with 3 degrees of freedom.."

£
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TABLE 18
. TESTING THE HOMOGENEITY OF FILINGS AMONG YEARS IN TEXAS
Total Filers 6 Months Filers
Year of Filing obs. exXp. X2 obs. ' exp. X2
1967 23 29.7 1.51 23 29.7 1.51
1968 . 59 55.7 .20 27 29.6 .23
1969 69 67.1 .05 34 31.1 27
1970 87 81.4 .39 48 40.0 1.6C
1971 94 97.9 .16 43 44,2 .03

1967-1971 332 331.8 2,31(1) 175 174.6 3.64€(2)

(1) The 2.31 figure is not significant at th= .05 level when compared with the

11.07 figure from the Chi-Square distribution with 5 degrees of freedom.

(2) The 3.64 figure is not significant at the .05 level when compared with the

7.8l figure from the Chi-Square distribution with 3 degrees of freedom.
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TABLE 19

TESTING THE HOMOGENEITY OF FILINGS AMONG YEARS IN COLORADO(L)

Total Filers 6 Months Filers
Year of Filing obs. exp. x2 obs. exp. x2
1968 55 112.7 16.69 55 112.7 16.69
1969 144 156.4 .56 109 101.4 .32
1970 97 76.3 3.17 ——— e e
1971 128 136.3 .29 99 101.6 .04
1972 249 191.8 9.64 162 109.3 _14.34
1968-1972 673 673.5 30.35(2) 425 425.0 31.41(3)
Excluding the 1970 generation of entfy

9]

(2)

(3)

The 30.35 figure is significant at the .03 level when
figure for the Chi-Square distribution with 2 degrees

significant even at the .001 level,

The 31.41 figure is significant at the ,05 level when
figure for the Chi-Square distribution with 2 degrees

remains significant at the .001 level,

compared with the 5.99

of freedom. It remains

compared with the 5.99

of freedom. It tgo




Chapter III - Filer and Non-Filer Characteristics:

A Comparison and an Evaluation of Their Deterministic Value

INTRODUCTION

In this chapter we present and contrast the characteriétics of each of,the
two groups of filers and non-filers in the four states. Aﬁart from the comparison
between themselves and among the sfates, we are focusing our analysis on identify-
ing and utilizing those characteristics that might be of value in understanding
the decision to file-a post conviction motion on the part of what has been shown
to be a relatively small proportion of the prison population.

To be sure, any such analysis involves--explicitly or implicitly--a selective
process of what variables are to be used for this purpose. As is normally the case
in studies of human characteristics, most variables afe pairwise correlated to a
lesser or greater degree and, given a large ~nough sample, in most comparisons
subgroups are found to be ”significantly different”, meaning nothing more than
the’fact that they are nﬁt precisely identical.” On the other hand non-signifi-
cant: differences or uncorrelated variables may sometimes be of major importance
to the subject under study. For these reasons it is imperative to state as clearly
as possible at the outset the criteria for tbe selection that had been appiiad in
performing the forthcoming analysis. These were: (L) No variables that were judged
to be only remotely related** to the act of f'ling a post conviction motion were
cntilized when in addition to that they we. 2 .round to presumably affect filing in

different directions or in vastly different legrees across the four states under study.

* Many of the differences of this kind tend t> disappear when the test for identity
is replaced by a test of the magnitude of such differences, even when very modest
differences are hypothesized. Similarly, a "significant correlation coefficient"

- normally means that it dis significatnly ¢ifferent from O, but should one hypothesize-”
a correlation of say .l, the significance may well disappear. ’

*%Either intuitirely or statistically or both.
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Examples in this category are age, education and marital status; (2) Variables
that were unreliable by virtue of the’nature of the information in the‘source
documents were uot used. Unfortunately, the prominent example‘in this case is
the type of counsel variable for which very little relliable information was found
in the records. (3) When more than one variable could be used containing essen-
tially the same information with regard to its impact on filing, only the one
(and occasionally two) judged most informative were used. Sucﬁ exaﬁples are:

the minimum sentence preferred upon the maximum sentence;’prior record in terms

of the piior number of felonies and the total prior minimum sentence chosen among

several other ways to measure the prior recoxrd; first parole hearing only and

many others. {4) Only variables with at least compatible if not identical counter— .

part in all states were used.

Sections 1 and 2 of this chapter present the comparisons in terms of
the individual wvariables deemed to be of interest along the preceding- lines.
the first for charactéristics that are unrelated to the prison itself and
the second for those that are.

1. Background (haracteristics

The characteristiqs considered here are tliose that are determined before enter
ing prison or very shortly thereafter. As such, they present the opportunity to k
d%stinguish between non~filers and filers-to-be in terms of’their criminal back~
ground (prior record), their former tendency to make a stand (mode of adjudicatioﬁ
‘and the presencé‘ofna filing for an appeal) and the severity of their present’sen—
tence that might predispose them to file. Whether or not céusation cah o iﬁferred
when a correlation is found between filing and any of these variables, onr: thing
is nevertheless certain: the filing, when it dccurs, comes after the full im@act'
that'such characteristics might have‘by‘the sheer fact that they precede tihe act
of filing.

The prior record is measured in terms of the number of felonies and the mini-

mum sentence in months accumulated by the prisoner until, but excluding, thc’present -




conviction for which he entered our sample. The present sentence is measured in
terms of the minimum sentence given and in the case of multiple counts and/or mul-
tiple indictments the maximum minimum sentenc2 when concurrent and the sum of the
minimum sentences when consecutive sentences are imposed.*

The “short time" is a term borrowed from its use in Illinois to express the
minimum time in which a prisoner can expect to completely discharge a sentence.

It is predetermined at the moment of entry into the prison according to a formula
Eased upon the length of the sentence. The statutory good time is figured in and
therefore any ''good time" lost while iscarcerated will prolong the time to discharge.
While the short time is highly correlated with the actual time spent in prison, it
does not nuumerically represent it since a prisoner may be paroled (even several

&

times) prior to his discharge. In Texas and Colorado, the corresponding term is
"Minimum Expiration Date" expressing the same notion although the way it is calcu-
lated differs in the way the good time is figured in. In California, the situation
is somewhat different in that such a time is not automatically determined upon entry
and has a tecﬁnically different interpretatién: the "term fixed at' is the length
of stay in prison fixed by the Adult Authority within the range of sentence set by
the court. This term can be later revoked or changed. Recently the term is fixed
at a much earlier time than the practice uéed to be and comes to resemble the short
time much closer than the case used to be,

The recent tendency of the prisoner to fight the current conviction may be re-
flected in the way he responds when charged with the present offense(s) by choosing
to plead guilly or by insisting on a trial by court or jury. In the case of more
than one indictmént this variable was determined upon the mode of adjudication of
the first indictment coded, a fact that was statistically shown to have but a minor
influence on th» results since in the overwhelming number of cases the same mode of
adjudication applies to all indictments, Another indicator of the same tendency
might be found in the fact that a prisoner files for an appeal of the conviction, an

action that comes very shortly after conviction.
* In the case o sentences that are a mixture of the two, the corregponding figure
is calculated according to the same rules, applied sequentially.




44—
Table 1 presents the summary statistics for filers and non-filers of the

variables described above in terms of the mean (and when deemed necessary the median)

for the quantitavive variables among them and the percent figures for the qualitative

ones. TFor each comparison of filers and non-filers, a test of the hypothesis of no
difference between the means or, when applicable, the proportions was performed and

the corresponding level of significance given when the differences were found statis-

tically significant at least 'at the 5% level. In each case the level of significance

is smaller than or equal to the one présented in the table. For each variable the
corresponding number of cases upon which the statistics are Calénlated is.also pié—k
sented, figures which along with the overall sample size for the state shown on the
last line enable to determine the number of cases in each instance where the réspeé—
tive information was not available. As can be seen at a glance, apart fromithe few
exceptions discussed below, there were no large numbers of cases of missing data for 
these variables.

The figures for the prior minimum.seﬁtence in Colorado are not presented becaﬁse
they do not in the absolute répresént the situation correctly due to the fact that
indefinite prior sentences were coded as "0O" causing all figures to be lowar than
they are to be. Compafatively speaking they nevertheless are fully consisitent with
the picture as represented by the other measur: of prior record-~the numbgr‘of priqr
felonies. Furthermore, the differenge between filers and non-filers is in this’case‘
élso significant at the high level of less than .00l.

The number of cases for the "short time' in California is much smaller because

the "term fixed at" was, in many cases, not yet determined at the time »f the sampling.

The number of cases for the present minimum sentence and the short time in Colorado
is much lower because they represent‘the situaﬁion‘in the Canon Cityyprisdn mainly
since at the Buena Vista Reformatory the majority of prisoners have indefinite sen-
tences. In Illinois,. the number of cases for the prior'minimum éentenée is lower
than usual because this information was not always existent inlthe files. Finally;‘

the only other exception to the normally "high response'" rate is present in the

1




. TABLE 1 -- BACKGROUND { _:ILERS AND NON-FILERS

_ ILLINOIS = CALIFo&; A “TEXAS | COIQADO

Filers Non- Signifi- Filers' Non- Signifi—' Filers  Non- Signifi- Filers Non- Signifi~
Filers cance - Filers cance Filers cance : Filers cance
Number of Prior X = 1.4 1.1 .04 1.4 1.1 .03 1.8 1.0 .001 1.5 .8 .001
Felonies N = 219 904 279 973 . 366 483 431 578
Prior Minimum X = 40 34 N.S. - 35 31 N.S. 84 34 .001 ——— — -—
Sentence M= 12.3 12.0 11.7 7.7 36.5 .4 - -
(Months) N = 204 865 281 971 363 483 . — —_—
Not Pleading P = 29 18 .001 60 33 .001 62 8 .001 14 9 .02
Guilty N = 238 942 283 988 360 " 483 390 564
Filing for P = 49 17 .001 55 20 .001 48 3 .001 13 7 .002
" Appeal N = 244 970 289 1001 367 485 432 - 579
Present Minimum X = 98 61 .001 34 20 .001 307 - 68 .001 70 . 53 .01
Sentence M= 41 24 13 5 180 48 48 36
(Months) N = 244 - 960 270 983 287 480 328 335
short Time Y = 87 56 .00L 78 66 .001 292 45 .001 48 32 .001
M= 60 39 74 60 142 26 36 27
N = 231 926 178 702 360 481 326 338
Samplé Size 244 970 ' 289 1001 367 485 432 579
i = Mean
M = Median
P = Percent
N = Number of cases for respective vazichle
= Not Signiticant

R R P vt T {8 8 L 5 A gt e T
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number of cases for the present minimum sentence for the filers in Texas and is of
an entirely different nature: the 80 fiiers (22%) not representéd in the a&erages~
had a minimum sentence of "life'--an additional and powerful indicator of fhe over—
whelming discrepancy between filers and non-filers in this state. By contrast, among
non~-filers, only 5 (1%) had such a sentence.

Turning now to the discgssion of the figures shown in’Table 1, it should be said
at the outset that it presents an exftremely powerful, indeed remarkable picture of
the difference inherent in those characteristics between filers and non-filers. Each
single comparison reflects the acute conditions of the filers when contrasted ﬁO
the non-filers. There is not a single exception to’this fact in any of tha figdres
in the table. The size of the discrepancies is well evidenced in the very high sig~
nificance level that dominates the table. Evan in the two cases where the differences
were not found to be significant, the figures nevertheless follow the éstablished
direction. Th2 trend is overwhelming and uniform across states.

In terms of the two measures of prior record, the filers are found to have a
clearly established higher prior criminal activity in each of the states, although
at different levels. Nevertheless, the differcnces here are relatively smaller than
those éncountered‘in the other two sets of masures. Keeping in mind kin‘addition
that much of these differences are already reflected in the current sentences, Oﬁek
would have to attribute to the prior record & relatively minor impact on filing
despife the increased experience with the legal system that prisoners with higher
prior record have.

That filers are fighting their way ouc continuously is evident in their much
higher rate of "not guilty” pleas and their rery high appeal rate. .The différences
here are of guch a magnitude that they ought to attract the seriocus attention of ‘the
policy makers, a fact which is certainly faf from beiﬁg recognized. The figures
’certainly suggest that serious consideration shduld’be given to the notion that
certain prisoners would .continue to fight if cnly given yet another chance, raiéing:

the question as to where the limit ought to te. Lacking reliable information on
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counsel in the sample, one can only surmise that those very prisomers tﬁat on the
average would have to have more-—-and possibly better—-representation when demanding
a trial and appealing the conviction would also use the same resource to file a
post conviction motion.

Longer sentences and longer expected stay in prison clearly and strong;y affect
filing if for no other reason than that prisoners with shorter sentences may not see
much value in filing because of the time element or simply because they lack the
pressure that is associated with a longer sentence.

While in the absolute the figures for the four states ére different by virtue
of the differing legal systems and sentencing patterns, the differenées between
filers and non-filers in each of the states reinforce the findings in the prior
chapter pertaining to the probability of filing. The most severe differences are
found in Texas with the lowest probability of filing (.03), fully consistent with
the contention that in this state the filers consist of a small but active minority
of fighters who might indeed be desperate or so at least do the figures suggest.
Colorado is found on the other end of the spectrum with relatively smaller dif-
ferences based on relatively shorter sentencés suggesting again the different nature
of the filing process in this state with thz highest (.23) probability of filing.

Illinois and Cal.fornia preserve both their similarity and middle of the road posi-

tion in terms of the differences found in these states, again consistent with respec-

tive ﬁrobabilities 6f filing in these states o .10 and .11.

Given the large differences encountered in the preceding analysils, the question
of the predictive power of these background characteristics has to be raised: to
wvhat extent do any of these variables determine the decision to file?  While this
question calls for-one or another type of multivariate analysis on the combiqed
effect of such variables on filing, we shall nriefly discuss it here in terms of the
impact of the individual variable. While any mecasure of the correlation between
filing and the variables discussed will shéw them to be highly correlated it is

important to distinguish between this fact ard the ability to predict on a one to

Sexic
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one basis the filers among the total prison population. An example will best
illustrate this point.

In Texas, for example, we find that among filers 48% also file an aﬁpeal while’
in contrast to that only 37 among non-filers appeal--a huge difference indeed.
Fufthermore, out of a total of 657 appealers, 177 are filers who thus represent 27%
of the total. Among the non-appealers, on the other hand, out of a total of 14,260
non-appealers only 190 are filers--a proportion of only 1.3%. Nevertheless, in
both cases the non-~filers represent a large majority which thus preclude the possi-
bility of an efficient predictive method. The situation is essentially the same

everywhere because the filing phenomenon is a rare occurrence one. This is not to

say that prediction is i@possible but rather that it cannot be expected to be accurate.

The ratio of the two percentages = 20.7 can serve as a relative measure of the
predictive or deterministic value of the appeal variable.

Table 2 presents figures similar to thoss discussed above for each of the-
states for the appeal and plea characteristics. The percent filers in each catégory
do not,however, represent the correct probability of filing among prisoners in the
respective catezory because of an amount of filing not vet materialized among the
non—-filers. This is so because of the decreasing exposure time of the sequentiél
generations of prisoners in the sample analyzed and discussed in-the pridr‘ohaptér.'
We know , however, from there what the approximate correction factor for the prbba-

' & ‘ .
bility of filing should be for each of the states. This factor is used in calcu-

lating the probability of Filing in the table from the percent filers.

v

* The followiné table sets out the precise figures from which this approximation is
derived: o

TLLINOIS CALIFORNIA TEXAS . COLORADO
Probability of filing .093 o .104 .029 .208
in 54 months weriod . :
Proportion of {ilers .077 .088 .025 L191

in the sample

Ratio of the two 1.21 1.18 1.16 1.09

PRI AT Ve SR N SIS SCOUI TN

P SIS

b st S £ A8 it el £t
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Table 2 - Probability of filing among certain subgrdups
and their predictive values

Correction factor

Proportion filers given appeal
Probability of filing given appeal

Proportion filers given no appeal
Probability of filing given no
appeal

Predictive Value

Proportion filers given plea
Probability of filing given plea

Proportion filers given no plea
Probability of £iling given
no plea

Predictive Valie

Overall probability of filing

ILLINOIS CALTFORNIA TEXAS COLORADO

1.21 1.18 1.16 1.09
.195 .214 .269 .313
.24 .25 .31 .34
. 049 .051 .013 .181
.06 .06 .02 .20

4.0 4.2 20.7 1.7
.119 147 »153 .249
.14 A7 .18 .27
.068 . 054 .010 172
.08 .06 .01 .19

1.8 2.7 15.3 1.4
.09 .10 .03 .21
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The predictive .value shown in the table represent tﬁe increased likelihood of
a prisoner to become a filer when he ﬁas an appeal comparedbto the case when he
does not. . In .the same way, a priséner who pleaded not-guilty in Texas ia 15(¢Y)
times more likely to become a filer than a prisoner who pleaded guilty. Once more
the extreme positions of Texas and Colorado are noticeable as well as the’Illinois%.
California similaritiesf The uniformly very high probability of becoming a‘filer

given an appeal is important as clear evidence of a factor cutting across states

despite the fact that they differ in so many ways and in the overall probability
of filing in particular. The superior predictive value of the appeal variable is
also worth noting.

2. Concurrent Characteristics

This section examines certain characteristics that are determined during'fhek
stay in prison either by the prisoner himself as represented by the tﬁzee measureé
related to aiscipline in prisoﬁ or by external decisions represented by the parole
and release variables. While every single uvne of those measures are themselves
correlated‘wifh the background characteristics discussed in the pribr section, fhat
by itself does not preclude them from having an independent impact on filing. Those
variables , however, that exhibited a very srtong such cbrrelation wefe nét‘inéludedf
here.

Three measures éf relief are presented iﬁ the search for a possible contribution
to the incentive to file due to the pressures that might be created in their absence.
These are: the disposition of the first parole hearing in terms qf parole being
granted or refused; the dichotomy of haviag or nop héving been'released from pfison
,prior.to discharge and until the time the sample was taken; gnd the time in months
it took until such a release if one was'granted. The release variable supplementS'
the first parole disposition one in the sensv that it dincludes in itkail_the‘deci—
sions made in all the parole hearings that an individual might have had, although

lack of release might also mean that no such hearing;Was yet held.
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Thé filer's and non-filer's behavior in prison is analyzed from thekperspective
of having or not having a disciplinary record;.and in.particular, whether or not.
he incurred isolation days during his stay and their number.

The variables in this section differ from those in the prior one for yet énother
very important reason: they‘are by their very definition time dependent, and as such
are affecteé in their wvalue by the sampling procedure in t@e same direction as the
probability figures were, but in an unknown amount. Thus, the diciplinary record
by any of the three measures would tend to inérease with time and the correspondi g
figures would be higher than those presented were all the prisoners in the sample
followed for a full 5 years. Similarly, the proportion of prisoners not released
would become smaller and,the mean time to reliease would increase because propor-
tionaliy more would be :eleased later. Even tﬁe proportion refused parole on the
first hearing would increase because proportionally more difficult cases would
appear beforé the parole board since the very time of the first parole heéring is
dependent on tle length of sentence and therefore, on the severity of the case.

For these r=asons the absolute figures frr these variables should not be used
as such as they might be misleading in the infvrmation contained in ﬁhem. However,
because both samples of filers and non—filers are identical in the way they were
drawn across time, the assumption that whatever correction is necessary for each
variable would upply equally well to Both groups is justified. Thus, their com-
parative use fsr the purpose of contrasting the filers and the non-filers is possible.

Table 3 presents the summary statistics for these variables for each of the two
groups of filéxs and non~filexrs. It is presented along the same lines and with the
same methodology as the one utilized in table 1 of section 1. The picture,however,
is entirely different,

Reliable fuigures for the number of iéolation days and the time to release in
Colorado were not available. Total numbers of cases for the parole information are
smaller because only part of the prisoners had a first parole hearing in the sample.

Similarly the N's for the time to release are based only upon the respective number
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FILERS AND NON-FILERS

TABLE 3 —- COB{URRENT CHARA‘RISTICS or

= Meén‘

= Median
= Percent
5

Number of cases for respective variable
. = Not Significant ' ‘

ILLINOIS CALIFORNIA TEXAS COLORADO
Filers Non- Signi- Filers  Non- Signi~ Filers Non~- Signi- Filers Non— Signi-
Filers cance. Filers cance Filers cance Filers cance

Paroie refused P= 58 51 N.S. 84 80 N.S. 94 84 .001 40 44 N.S.
at first ’

Hearing N= 140 634 246 883 168 424 287 484

Not = 5 34 .001 46 40 H.S. 90 68 = .001 34 20 .001
Released N= 231 901 283 970 366 485 432 578

Time to %= 26 20 .001 35 28 .001 29” 15 .001 —— e e
Release M= 25 18 36 26 26 12 ——— —_— ———
{months) N= 61 460 149 570 34 154 ——— —— ———
Disciplinary = 91 83 .004 70 62 -004 48 40 .02 26 21 N.S
Action ' N= 216 872 216 676 367 479 429 574

" Taken

‘HadIsolation = 63 57‘ N.S. 30 26 N.S. 17 6 .001 16 A 001
Days N= 234 268 218 684 272 373 420 554

VNumbér of X= 15.1 10.8 .04 8.2 3.8 .002 4.4 .8 .001 — —— —————
of Isolation ’ )

Days ' N= 234 868 218 684 272 373 ——— —_— e
Sample Size 244 970 289 1001 367 485 432 579
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Table 4 - Probability of filing among certain subgroups
and their predictive values

ILLINOIS CALIFORNIA TEXAS COLORADO

Correction factor 1.21 1.18 1.16 1.09

Proportion filers given refused

Parole ' 074 .089 .015 <145
Probability of filing given refused
parole .09 A1 .02 .16

Propertion filers given parole

granted .063 .070 .005 .169
Probability of filers given parole :

granted - .08 .08 .01 .18
Predictive Value 1.2 1.3 3.0 .9

Proportion fiiers given disci-

“pPlinary record .083 107 .030 224

Probability of filing given disci-
plinary recoxd .10 .13 .03 .24

Proportion filers given no disci-

plinary record 041 .079 .022 .183
Probability of filing given no
disciplinary record .05 .09 .03 .20

’Predictive Value 2.0 : 1.4 1.4 : 1.2

Proportion filers given isolation

"days - . .090 <132 .063 +330

Probability of filing given isola-

tion days ‘ A1 .16 .07 .36
Proportion filers given no isolation

days .072 .086 .021 <179
Probability of filing given no

isolation days .09 .10 .02 .20
Predictive Value 1.3 1.5 3.0 .8

Overall probability of filing .09 .10 .03 21
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of prisoners that had a release. In some instances the numbe; of cases for the disci—
plinary variables are smaller because that iﬁformation was not always available in

the prisoner'’s file.

In contrast to the background variables, the concurrent ones preéent a much
weaker relationship to filing. There are more differences found to be not signifi-
cant and the significance levels are somewhat smaller. There is even a revérsalyof
order in the upper right corner of the table. More importént , however, is the fact
that the overall differences are much smaller than the ones encountered in the back-
ground characteristics.

Among states, Texas stands out as the one state in which the diffefencas are
largest confirming once more the extremity of the filers;in the state. The filers
are closest to the non-filers in Colora&o.

The conditional probabilities of filing for the first parole decision; the
disciplinary record and the existence of isolation days are presented in T2ble 4. The'
predictive values of those variables is alsn given, in full conformity’with the
method used in Table 3 of the prior séction. The results, however, differ drastié
cally: the relative importance of these variables is very minor as seen in their
corresponding predictive values. None stands cut as a major coptributor to thé‘

'decision to file.




CHAFTER IV

Thus far we have been concerned with filing a collateral
attack and the filers thémsélves. In this chapter we will focus on the
various procedural characteristics such as, assistance of counsel, supporting
evidence, type of hearing, and disposition, as well‘as the allegationé
raised. For these purposes the filer is the basic unit of analysis rather
than & particular filing. Moreover, the data are for the entire 66 month
period rather than a particular point in time, series of time spans or in
a particular sequence. Thus when we say that 10 per cent raised a particular
allegation or had‘the assistance of counsel "n filing it means that of all
the filefs, however many filings they had, =nd over a time span from 6 tc
66 months one in ten raised that allegation at least once. Similarly for
the assistance of counsel variable it means that one in ten had the assistance
of counsel in oue or more proceedings. As s result, our findings given
here represen;‘summations averaged across the time period unless otherwise

noted.

A. Procedural Characteristics

Tables 1 through 6 summarize our data with respect to the procedural
characteristics of the process. Tabie 1 presents for each state the
percentage of filers whose proceedings possessed thé characteristic. Table
2 through Tokle 6 relates the various characteristics to achieving relief
or not for eac of the states as discussed in section 6 below.

1. Counsel

At prezent the provision of counsel for collateral attack is not

universally mzndated as in the original pfoceedings leading to conviction

: . 1 , e . .
or direct appeal. Our data clearly show the wide variation in practice




PERCENT OF FILERS WITH PROCEDJRAL VARIABLE

Table 1

Illinois  Califorpnia Texas Colorado
Original donviction by Plea 68.9 39.5 38.1 87.5
Appeal of Conviction 49.2 55.4 48,2 13.1
Attorney on Petition 93.4 15.% 16.9 49.5
Supporting Evidence: Submitted 38.5 36.3 40.0 12.0
Written Answer by State ‘ 71.7 11.8 -- -—
Answer by State Supported
by Written Evidence & 18.4 4.8 - -
Full Hearing Held 36.9 8.2 19.3 31.8
Prisoner Present at Hearing 16.0 2.4 - 25.6
Relief Granted 9.0 11.1 1.9 29.8
Reason for Decision 22.1 51.6 61.3 54.1
Form Used -- 75.4 39.8 --
N = 244 289 367 765
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among the states studied. First of all, in all states studied filings are
pro sé in the vast majority of cases. For example, the first filing is
pro se in 93% of the cases in Illinois; 89% in California; 74.9% in
Colorado; and 94.3%'in Texas., QOnce the petition is filed counsel may be
appointed in each of the states, However, appointment of counsel is not
‘routine except in Illinois. In Illinois which does mandate counsel upon
application, 93.4% of the filers obtaiﬁ the assistance of counsel. On the
other hend, California and Texas, which follow the géneral rule that counsel
may be provided if a hearing is had, only 15.6% and 16.9% of filers respect-
ively have had the assistance of counsel. Colorado with 49.5% of filers

leaving the assistance of counsel is between the extremes.

2. Supporting Evidence

Althovgh each of the procedures contemplates that supporting
evidence will accompany the application, in most instances none is submitted.
Texas with 40% »f the filers submitting a transcript, affidavit, or other
‘evidence leads the states followed by Illinois, 38.5%; California, 36.3%;
and Colorado, 12%. The low figure in Colorado is somewhat surprising were
it ﬁot for the fact that sentencing and jail time issues, almost always
presented without supporting evidence, are the dominant issues in ﬁhat
state. Apparently the provision of counsel in Illinois does not result in
a significant increase in the filing’supportiné evidence. However, in
Illinois, affidavits constitute the supporting evidence in 77.7% of thc
cases. Only 40% of the petitioners in California and 12% in Texas provice
such evidence which is outside the existing record of the case. Counsel,

then, may have more of an impact on the nature of the supporting evidence
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rather than whether or not it is submitted. The finding is not surprising
considering the difficulty a prisoner faces in obtaining affidavits while

behind prison walls.

3. Answer by State

Only in Illinois is the petition routinely answered by the state
in writing. There almost 72% of the petitioners receive a written answer.
In California, Texas, and Colorado, the state, if held to respond at all,
tisually files an oral motion to dismiss. If the court does not dismiss
thé petition sua sponte the motion to dismiss serves to initate the deter-
mination of whether or got a hearing will be held. California, however,
had an unusual practice during most of the study period, a practice over-
turned by the California Court of Appeal, Third District in Reaves V. Supérior
Court for County of San Joaquin.2 The court described the procedure as
follows:

After tle filing of the petitions for a writ, it is reviewed by
the judge p-esiding in the criminal depa.tment and is then forwarded
to the dis rict attorney's office so that any factual information can
be verified, or if any additional factual information is necessary,
that information can be obtained. The district attorney's office is
then requested to prepare a proposed order based upon the factual
‘informaticn contained in the petition or obtained as a result of their
inquiries. This is done in a majority of the cases. If the petition
presents an unusual factual situation, these matters are brought to
the attent’on of the presiding judge of the criminal department who
reviews the entire matter, and then directs the district attorney's
officc vo prepare a specified order. 1In those matters where the
district attorney's office submits a proposed order, the judge reviews
such order and the order is either signed as submitted or signed as
modified. In some. instances the court will prepare the order itself.
The assigned district attorney usually discusses the results of his
investigalion with the judge at the time of submitting the file unless
the proposed order is a routine matter where the information in the
prepared order is self-explanatory.

The court rulea that such a procedure is an unconstitutional delegation of

judicial function and recommended that the court direct its clerk to secure:
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the necessary information or issue an order to show cause why a hearing
should not be held.4 Given the fact that the vast majority of the
petitioners are not represented by counsel the in camera proceedings with

the district attorney are surely objectionable.

4, Supporting Evidence for Answer

The answer of the state seldom is supported by evidence in any of
the states, For example, in Illinois only 18.4% and in California, 4.8%
of the petitioners had their petitions controverted by the state with the

submission of supporting evidence.

5. Hearing

A plenary hearing on- the petition is not typical in any of the
states studied. In Illinois a full hearing is achieved by only 36.9%
of all petiticners. Colorado is next with 31.8% followed by Texas 12.3%
and California,8.3%. It should be emphasized that those figures repre-
sent the overall success of petitioners achieving a formal airing of thei:
contentions at least once. Illinbis with the highest rate of participa-
tion by counsel also has the highest proportion of hearings followed by
Colorado, California and Texas.

Since California and Texas practice allows appointment of counse.
if a hearing is ordered, the association of counsel and a hearing is to he
expected. However, the fact that both Colorado aﬁd Illinois have signj.fi-
cantly higher proportions of both counsel and hearings suggests that a

hearing is more likely if the petitioner has the assistance of counsel.

6. Presence of the Prisoner

An often heard and written ''reason'" for filing a collateral attack
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is that at any rate the prisoﬁer will be able to enjoy a change in scenery
when he is returned to court on the petition»6 In reality the likélihood
of such a sojurn are rather slim: In Illinois about L in 6 prisdners
ever achieve that trip, Colorado 1 in 4 and in California only 1 in 40.

Thus the 'vacation theory' of filing cannot be given much creedence in fact.

7. Relief
Despite the occasional highly publicized case; petitioners seldom
succeed in obtaining any relief and, as measured by discharge or reduction
of sentence, relief is rare indeed.
In Illinois, for* example, our sample included 244 filers. Of that

number 22 or 9% had their petition granted. Cf the 22, two were granted a

sentence reduction without a new trial, 4 received a sentence reduction

after a new trial. All six continued to serve their sentences. Ten
petitioners were ordered discharged either because their sentence was

reduced to time served (3 cases) or a new trial was not ordered. Seven

petitioners recrived new trials and were once again convicted and sentenced

as before. Thns over a five year period 16 prisdners in our Illinqis'sample
of filers were discharged or had their senteﬁce reduced as a result of a
collateral atteck. Stated in another way, of the some 11,700 prisoners
admitted during the study period we would estimate only 59 prisonérs or
0.5% were released or had their sentence reduced as the result'ofré
collateral a?cack dﬁring our study period. ‘ The comparable figures for

Texas and Caliliornia are 0.04% and O;Ol% resPectively.’ By any measure
collateral attacks are nbt unlocking the Prison gates in those three states.

Once again Colorado is in startling contrast to the other states.
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. Fully 29.87% of the filers did receive some relief during our study period.
However, as we saw in Chapter II, collateral attacks in Colorado during

our study period were principally utilized to; (1) obtain re-sentencing
after the criminal code had been revised to provide generally lesser
penalties; and (2) to obtain credit for jail time which was not automatically
credited towards the sentence as in the other states. Excluding those
whose eventual relief was simply credit for jail time or the application

of the ncw and lower penalties of the revised penal code, Colorado falls
more in line with the other states although it remains the most likely to
grant relief., Of an estimated 946 filers during the five year period, 8
had a sentence reductio;.after a new trial, 15 were discharged outrighﬁ,
and 14 were discharged because their sentence had been reduced sufficiently
to merit discharge, An additional 29 petitioners were granted probation

as a result of their filing. In Colorado, then, 66 of the ordinary
collateral attack filers received significant relief or 1.7% of all
'prisoners\

Although the number of petitioners who merif relief is quite small,
and thus does ﬁot allow for régourous analysis a number of observations
can be made.

First of all, in terms of multiple petitions a significant
proportiowu of filers obtain relief on the second or subsequent filing. Of
the filers with relief 35%,0f the Illinois, 53% of the California; 43%
6f the Texas; and 41% of the Colorado filers had more than one petition.
The mean number of petitions per successful filer was also higher than the

mean number of f£ilings for all filers:




MEAN NUMBER OF FILINGS

Petitioners Illinois California Texas ~ Colorado
All 1.3 2.0 1.8 1.7
Successful 1.45 2.3 2.1 1.8

Thus persistence in terms of multiple filings does pay off, or at least is
not doomed to failure.

"Tables 2 to 5 show the characteristic among those with relief and
those without relief. Thus,in Illinois,22 filers obtained relief. Of
those with relief 19 had plead guilty or 86%. . Of the total of 222 who had
not obtained relief, 149 plead guilty or 67%.

A plea of guilty has a somewhat mixe¢ association with reiief among
the states. in Illinois the filer is moderately more likely to obtain
relief; in California and Colorado ounly slightly more likely and in Texas’
moderately less likely to obtain relief. However, the few cases of relier
‘in Texas means that association is not significant. If only one more
successful filer had plead guilty there would have been almost no difference
found.

Appeal of tﬁe conviction makes it ﬁwre likely that relief will be
granted in every state except Illip;is. Given the general rule that issues
once litigated may not be raised again, that finding is somewhat surprising.
It appears that only in Illinois is a waiver xzule after direct appeal
applied with any rigor.

When supporting evidence for the petition is offered the chance '
of relief is enhanced slightly in Illinois and Colorado, moderately in

California, and strongly in Texas.



Table 2

ILLINOIS

No Relief Relief

Number Percent Number  Percent
Guilty Plea 149 67 19 86
Appeal of Conviction 118 53 7 32
Attorney on Petition 207 93 21 95
Supporting Evidence 85 35 9 41
Written Answer by Stat: 157 71 18 81
Supporting Evidence for
Answer 42 19 3 14
Plenary Hearing Held. 74 33 16 73
Prisoner Presant at Hearing 33 15 6 27
Reason Given fcr.Decision 42 19 12 55
N = 222 22
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Table 3
‘CALIFORNIA
No Relief Relief
Numberx Percent Number  Percent
Guilty Plea 95 37 13 4l
Appeal of Conviction 140 54 20 63
Attorney on Petition 24 09 21 66
Supporting Fvidence 87 34 ’ 18 56
Written Answer by State 13 05 | 21 66
Supporting Evidence for _

Answer 2 0oL 12 38
Plenary Hearing Held 2 01 22 69
Prisoner Present at Hearing 0 0 7 22
Reason Given for Decision 128 50 21 66

* Form Used 197 77 21 66

.
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Table 4

COLORADO

No Relief Relief

Number Percent Numbe; Percent
Guilty Plea 467 87 202 89
Appeal of Conviction 69 13 31 14
Attornéy on Petition 240 45 139 61
Supporting Evidence 65 12 27 12
Plenary Hearing Held 124 23 119 52
Prisoner Present at Hearing 99 18 97 43
Reason Given for Decision 329 61 85 37
N = 537 228
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Table 5
TEXAS
No Relief Relief
Number Percent Number Percent
Guilty Plea | 138 38 2 29
Appeél of Conviction 172 48 5 71
Attorney on Petition 59 16 3 43
Supporting Evidence ¢ 137 38 6 86
Plenary Hearing Held 64 - 18 7 100
Reason for Decision 219 61 : 86
Form Used 141 3y s 71

N = 360 7
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In all states if a plenary hearing is held the chance of success
is greatly inéréased with California ieading and Texas, Illinois and
Colorado following.

The prisoners presence at the hearing assures relief in California
and makes it significantly more likely in Illinois and Colorado. The court
giving a reason for its decision is strongly related to relief in Illinois,
California and Texas but is not related to relief in Colorado. Thus the -
unsuccessful petitioner is not routinely advised of wﬁy his petitior was
‘denied.

Table 6 summarizes the findings as between the successfui and
unsuccessful petitioners for each state., - The number presented is the
propoxrtion of those with relief with the chéracteristic compared to thosé
without relief with the characﬁeristic. Thus for the Illinois filers,
the ratio of guilty pleas among successfcl filers is 1.22 times that among
the unsuccessful as

% Unsuccessful 86% -
% Successful 67%

Ratio = 1.22. A rumber less than one indicates
of course that the presence of that characteristic is less likely in the
successful petition,

To summarize for each state the successful ﬁetitioner will in
Illiriois; have plead guilty, not appealed bis conviction; have submitted
supporting evidence; a written answer by the state will have been filed
with supporting evidence; a plenary hearlng will have been held with the
kprisoner present and a written opinion will be given. In California he
will: have plead guilty; appealed his conviction; not used the form; had

the assistance of counsel; filed supporting evidence; the state will have

made a return with supporting evidence; a plenary hearing will have been
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Table 6

Illinois California ' Texas Colorado

Guilty Plea 1.22 1.08 .75 1.15
Apﬁeal of Conviction .67 1.08 1.48 1.18
Attorney on Petition 1.00 4.24 2.54 1.40
Supporting Evidence 1.11 | 2.2 1.12
Written Answef by State 1.11 5.60 - -
Supporting Evidence 'é

for Answer 6.65 7.76 : - -=
Plenary Hearing Held 2.00 8.30 5.17 1.86
Prisoner Persent at

Hearing 1.66 9.03 -~ 1.88
Reason for DeciSion 2.44 1.26 1.40 .78
Form Used - .90 1.80 -
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held with the prisoner in attendance and a reason for the decision will have
been given by the court.

In Texas the success ful petitioner will not have plead guilty; will
have appealed his conviction; will have used the form; will have had the
asslstance of coﬁnsel; will have offered supporting evidence;‘a plenary
hearing will have been held and a reason for the decision given by the
court.

In Colorado the successful petitioner will have plead guilty;
appealed his conviction; had the assistance of counsel; offered supporting
evidence; a plenary hearing will have been held with the prisomer present;

and no reason for the decision will be given.

8. 'Allegations

With the exception of Illinois where counsel is routinely provided,
the vast majority of petitions were pro se. As such they represent not
so much what the law is bﬁt what it is hoped to be. 1In large measure this
is true because even. if the prisomner had the capacit§ and ability, and tie
demographics discussed in Chapter IIT indicate that almost all do not,
thé rgsources necessary to research the law are almost totally lacking.
Prison libraries we visited during the study period typically did not coatain

current statutory materials much less case law reports. ZLegal assistance

-where it existed at all was uneven and experimental with little real

: 6
capacity to handle any significant volume of cases. As a result the
typical prisoner must look to his fellow inmates for guidance just as they
themselves do. Given these circumstances the surprising aspe is that

many of the petitions are well done.
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Because the petitions are so uneven in content, clarity, and cogéncy
our coding of the ‘allegations was essentially open. That is, the system
for classifying allegations had to accommodate the unexpected even out~
landish as well as the expected and "standard.! Appendix C details the
system which we feel is both unique and effective. Each allegation was
assigned a six digit number which identified the allegation as part of the
original §r supplemental filing, the specific defect complained of, the
stage ¢f the process in which it occurred, the parties involved, whether
it was supported by facts, and the response of the state to that allegation.
For rthe purpose qf this ekposition we have grouped allegations into

categories of alleged error as follows:

1. Arrest: not informed of rights; not informed of right to counsel;

not informed of right to provided counsel; the arrest was unlawful; no
probable cause for arrest; arrest based on de;ectlve warrant; and
Excessive force was used on arrest,

2. Search and Seizure: Unlawful search and seizure; search based
on defective warrant; search and seizure beyond the scope of warrant;
search and seizure without warrant or arrest; search and seizure based
on defective arrest; search and seizure beyond lawful scope; unusual
personal search; and unlawful search and seizure while defendant is
in jail.

3. Abuse and Coercion: physical abuse during pre-conviction
incarceration; physical or psychological coercion applied; -and denial of
medical attention,

4, Lineup: illegal lineups or identifications; pre-lineup coaching
of witness; manipulation of composition of llneup, counsel not precent
at lineup.

5. Indictment or information: indictment or information unlawful
fails to charge a specific crime; is uncomplete or in error; proceeds
from defective grand jury proceedings; was never obtalned and indiciinent
was not waived.

6. Preliminary hearing and bond: preliminary hearing or arraignment
unlawful, never held or unduly delayed; not represented by counsel;
counsel's representation ineffective or incompetent: inadmissible
evidence or perjured testimony introduced; bond unduly delayed never
set or excessive.
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7. Pretrial motions and suppression of evidence: pretrial motions
improperly denied, motion to suppress unproperly denied; counsel failed
to suppress evidence or witnesses; faili're to grant process for pro-
duction of evidence or witnesses; counsel failed to obtain process,
and competency hearing improperly denied.

8. Plea bargaining and guilty plea: plea bargaining unlawful;
plea based upon coercion, unfulfilled promises, or misinformation; plea
at time defendant incompetent to stand trial; not informed of nature
of the charges or consequences of a guilty plea; factual basis of plea
not determined; denied right to confront accusers or present a valid
defense; counsel not present; plea induced by improper use of prior
record; plea bargain not accepted by judge; and guilty plea entered by
judge instead of defendant.

9. Trial defect: inadequate time for petitioner or counsel to
prepare for trial; no jurisdiction to try; improper venue; defendant
not present; double jeopardy; denial of rair, speedy, public trial;
prejudicial pretrial publicity; denied a jury trial; defect in jury
selection or delibexration; improper inccructions, verdict or judgment;
knowing use of perjured testimony; leading or coaching of witnesses
by prosecution; withholding evidence or preventing witness from
appearing; error in excluding or admitting evidence; failure to provide
expert testimony, denied right to cross examine witnesses; basing judg-
ment, argument, or comment on facts outside the record; improper
prejudicial evidence given to jury; evidence insufficient to convict:
and discovery of new evidence not available at trial.

10, Sentencing: sentencing unlawful. sentence exceeds statutory
limit; is excessive, arbitrary, cruel ox unusual; not advised of right
to hearing in aggravation and mitigation; improper use of prior record
for enhancement of sentence; prior convictions invalid; no waiver of
pre-sentence report; no or failure to consider no pre-senterice report;
no or imp-oper hearing in mitigation: evidence improperly excluded
or newly discovered evidence; counsel not present or given inadequate
time to puepare, probation unlawfully withheld, inadmissible evidence
presented, counsel not present, or improperly revoked; consecutive
sentence unlawful; prior illegal time served should be applied to
current sentence, new crime code sentences should be retroactive;
sentence does not provide opportunity for rehabilitation; personal or
family crrcumstances, or change in law justify modification of sentence.

11. Jail time credit: mnot given credit for jail time on minimum,
maximum vic both; without jail time credit sentence exceeds statutory
limit,

12, Appeal: not informed of right to appeal, transcript and counsel;

denied right to appeal, transcript and counsel; forced to waive appeal,
trial reccrd in error; and excessive appeal bond set or none set.
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13. Prior collateral attack improperly denied: hearing and relief
should have been granted; failure of court to properly dispose of prior
petition; res judicata does not apply; issues not previously appealed:
only collateral remedy is available; defendant not present at prior
hearing. ‘

14 Denial of rights while imprisoned: denied participation in
programs, educational or rehabilitative; improper transfer, working
conditions or assignments, racial discrimination, denial of privileges)
personal property, or legal materials, and interference with personal
hygiene and medical treatment, ’

15. Parole and discharge: parole determination unlawful; no parole
hearing, no counsel provided; arbitrary denial; failure to release
under parole order; improper revocation of parole; denial of cwinsel
at parole revocation; improper computation of sentence; failure to
discharge from parole or prison on completion of sentence: and abuse of
discretion or improper procedure in fixing term.

16. Incompetent counsel:  any allegation which questioned any
act or omission of counsel at any stage of the process.

17. Denied assistance of counsel: any allegation that assistance
of counsel was not available because of the act or omission of another
party.

18. Not informed of rights: any cllegation claiming that proper
explanation of rights was not given at sany stage of the process.

19. Forced to testify: any allegation claiming that the defendart
was forced to testify or make self-incriminating statements or admissions
at any stage of the process.

20. Defect in law or procedure: auiy allegation which claims only
. that the law or procedure itself is defactive or was improperly applied.

The first 16 categories are designed to be mutually exclusive, that
is, an allegation will fit only one category. ’The final four categories
contain at least some allegations already counted in the other 16. Of
course a particular petitioner could raice issues in all the'categories.

Tablés 7 to 10 present the data for each state in several dimensions.
First, the per cent of all petitioners who evar raised at least one allega-
tion of the category is given. Next the pei cent of successful petitioners;

petitioners who had plead guilty; had a trial; appealed and not appealed

who ever raised at least one allegation of the category is given,
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. Table 7
ILLINOIS

Percent of Filers with Allegation

 Plea

All Relief Trial Appeal No Appeal

Arrest 24.4 18.2. 23.1 27.2 28.0 20.9
Search and Seizure 11.4 22.7  10.4 13.6 13.6 9.3
Abuse 3.9 4.5 4.0 3.7 3.2 4.7
Lineup 9.4 4.5 6.4 16.0 12.8 6.2
Indictment and Information  17.7 31.8 17.3 18.5 20.0 15.5
Preliminary Hearing and
Bond s 10.6 18.2 9.8 12.3 12.8 8.5
Pretrial Motions and
Suppression of Evidence 7.5 4.5 6.9 8.6 8.8 6.2
Plea Bargaining and Guilty :
Pleas 46.9 59.1 62.4 13.6 44.0 49.6
Trial Defect Aé.l 36.4 30.6 66.7 51.2 33.3
entencing 26.4 31.8 27.7 23.5 25.6 27.1
Jail Time Credit 0 0 0 0 0 0
Appeal 9.4 4.5 8.7 1.1 10.4 8.5
Incompetent Counsel 52.4 59.1 52.6 51.9 56.0 48.8
Prior Collateral Attack 3.9 4.5 3.5 4.9 4.0 3.¢
Denial of Rights While |

Imprisoned 3.5 0 2.9 4.9 4.8 2.3
Parole and Discharge 0.4 0 0 1.2 .8 Q
Right to Attorney 26.0 18.2 26.6 24,7 28.8 23.3
Not Informéd of Rights 28.3 31.8 30.6 23.5 31.2 25.6
Forced to Testify 5.9 9.0 5.8 6.2 5.6 6.2
Defect in Law or Procedure 3.5 18.2 3.5 3.7 4.8 2.3

N=254 N=22 N=173 N=81 N-125 ‘N=129

.




All Relief Plea Trial Appeal
Ar;est 21.5 12.5 15.8 25.1 24.3 17.8
Search and Seizure 9.6 | 6.3 7.9 10.9 9.4 10.1
Abuse 2.1 3.1 1.8 2.3 2.5 1.6
Lineup 3.8 3.1 2.6 4.6 5.0 2.3
Indictment and Information 7.6 6.3 7.0 8.0 8.1 7.0
Pfeiiminary.Hearing and 7.6 3.1 7.0 8.0 6.3 3.3
Bond
Pretrial Motions and 5.1 9.4 2.3 6.3 6.3 3.9
Suppression of Evidence ¢
Plca Bargaining and Guilty 23.9 28.1 41.2 12.6 18.1 31.0
Pleas
Trial Defect 47.1 50.0 33.3' 56.0 56.3 35.7
Qentencing 21.5 34.4 24,6 19.4 19.4 24.»0
Jail Time Credit 0 0 0 0 0 0
Appeal 11.8 12.5 12.2 11.4 14.4 8.5
Incompetent Counsel 39.8 34.4 46.5 35.4 40.0 39.5
Prior Collateral Attack 9.3 6.3 5.3 12.0 13.8 3.9
Benial of Rights While 16.3  18.8 17.5  15.4 16.3 16.3
Imprisoned
Parole and Discharge 5.9 6.3 7.9 4.6 L3~1 9.3
Right to Attorney 19.4 28.1 20.2 18.9 21.9 16.3
Not Informed of Rights 16.3 15.6 15.8 16.6 17.5 14,7
Forced to Testify 5.2 6.3 2.6 6.9 7.5 2.3
Defect in Law or Procedure 8.3 15.6 Y.C 9.1 10.6 5.4
N=289  N=32 N=114 N=175  N=160 N=129

Table 8
CALIFORNIA

Percent of Filers with Allegation

No Appeal
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Table 9

TEXAS
Percent of Filers with Allegation

A1l Relief * Plea Trial Appeal No Appeal

Arrest 27.6 1 25.7 29.1 28.2 27.4
Search and Seizure 24,1 0 23.6 24.7 24.3 24.2
Abuse 1.9 0 2.1 1.8 2.8 1.1
Lineup 9.7 1 6.4 11.9 10.7 8.91
Indictment and Information  13.5 1 12.1 14.5 12.4 14.7
Preliminary Hearing and 17.8 1 20.0 16.7 16.4 19.5
Bond )
Pretrial Motions and 4.6 0 3.6 5.3 5.6 5.7
Suppression of Evidence
Plea Bargaining and Guilty  28.9 0 48.6 17.2 17.5 40.0
Pleas
Trial Defect - 50.3 3 34.3 60.0 58.8 42.1 -
Sentencing 25.7 4 21.4 28.2 31.1 20.t
Jail Time Credit ‘ 0 0 0 0 0 0
Appeal - 18.1 0 19.3  17.2 16.9 18.9
Incompetent Counsel 54.9 4 59.3 52.4 50.8 58.9
Prior Collateral Attack 2.4 0 0.7 3.1 4.0 0.7
Denial of Rights While 3.8 0 '5.0 3.1 2.8 4.7
Imprisoned
Parole. and Discharge €£.5 0 4.3 7.9 7.9 5.2
Right to Attorney 20.8 2 18.6 22.0 19.8 21.6
Not Informed of Rights 18.1 i 20.7 16.7 11.9 24,2
Torced to Testify 10.3 1 13.6 8.4 8.5 12.1
Defect in Law or Procedure 4,9 3 3.6 5.7 5.6 4,7

=7 N=140 N=227 N=177 N=190

: N=367
®

*Actual number of Filers
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_ Table 10

COLORADO
Percent of Filers with Allegation

All - Relief Plea Trial Appeal No Appeal
Arrest 1.7 ) 0 1.7 2.0 4.0 1.4
Search and Seizure 1.3 0 1.5 0 0 1.5
Abuse .5 | 1.8 .6 0 . 4] .6
Lineup .5 0.8 .6 0 2.0 3
Indictment and Information 2.1 0.8 2.4 0 0 2.4
Preiiminary,Hearing and
Bond 3.4 3.9 3.3 4.0 2.0 3.6
Pretrial Motions and o
Suppression of Evidence i 0 0.4 0 0 A
Plea Bargaining and Guilty
Pleas 17.5 18.9 19.5 4.0 10.0 18.6
Trial Defect 13.7 7.5 13.1 18.2’ 24.0 12.2
entencing 59.9 63.2 59.5 62.6 65.0 59.1
Jail Time Credit ' 54.6 58.3 52.5 62.6 54.0 52.0
Appeal - ' ‘ 1.3 0 1.2 2.0 - 4.0 .9
Incompetent Counsel 14.0 10.1 14.0 14.1 14.0 14.0
Prior Collateral Attack 6.1 4.4 5.5 10.1 8.9 5.9
Denial of Rights While L ' :
Imprisoned 2.7 3.9 2.7 3.0 2.0 2.9
Parcle and Discharg; 1.8 0.8 2.0 . 1.0 1.0 2.0
Right to Attorney 4.5 4.8 5.0 2.0 4.0 4.7
Not Informed of Rights 3.0 1.8 3.5 0 2.0 3.1
Forced to Testify 14.5 10.7  14.6 14.1 14.0 14.6
Defect in Law or Procedure 5.2 3.1 5;4 | 4.0 4.0 5.4
o | N=765  N=228 N=669 N=96 N=100  N=665

:
:
!
|
)
.
S
!




23

B

Among the five most common allegations in eaéh state, four categories
of allegations appear: incompetent counsel; trial defects; plea bargaining;
and guilty pleas and sentencing. All four are of course interrelated
and essentially deal with trial errors. Further, such errors can
normally be raised on appeal and in fact most filers have appealed their
conviction. However the relationship between direct appeal and collateral
attack tends to ercourage such a result in some states. For example, in
Illinois there is no prohibition from pursuing both a direct appeal and
a colléteral attack simultaneously.7 In fact in many cases such a tactic

is the preferred approach. Under Illinois law if a direct appeal is not

. . . 8
pursued all errors of a non~constitutional nature are waived, and the

Post~Conviction Hearing Act is limited in application to cases where there
is a "substantial denial of . . . rights undar the Constitution. . . .9
While constitutional error is of coursgc subject to direct appellate reviaw

that is so only if it appears in the recoxrd. A hearing under the Act may
provide the necessary reviewable record, Utilization of direct appeal ani
post-conviction proceedings simultaneously thus enables a defendant to

obtain review oz non~constitutional errorc ~pported by the trial record

and at the same time through a collateral avtaclk to augment the record as
neée;sary to support his comstitutional claims. Subsequent to the 1969

Decision in ygggglo our data shows that :he practice of filing a collateral
attack after the appeal was decided, shiftew. to ome of filing the collateral
attack while the appeal was still pending. ©No doubt the fact that in

Illinois the average time to disposition of an appeal is over two years

also contributes to the tendency to pursue both avenues of review simultaneocusly.

California adheres to the general rule that habeas corpus cannot

serve as a substitute for direct appeal. Thus, the writ will not lie
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where the claimed errors were, or could have been raised on a timely appeal.
A major exception is the rule in Domingo11 where if federal habeas corpus
would be available, state habeas corpus is appropriate. By this rule the
California courts are assured an opportunity to review alleged constitu-
tionél errors without bypass even if an appeal is not taken. For the -
prisoner there is nothing to lose in raising allegations which may be barred,
even though he seldom succeeds. ’

Table 11 compares the proportion of filers with a category of
allegation to the proportion in Illinois. The comparison is made with
Illinois because counsel has assisted in preparing the petition or its
supplement and thus the allegations ralsed have at least some expert
backing. in a rough way the table indicates what areas the prisoners have.
problems with as compared with Illinois. 1In California the prisoners
aré much more concerned with parole and rights while imprisoned foliowead
by alleged defacts in law’or procedure, appeal and trial defects. In all
other categorizs they are less 'concerned."

For Texas, parole and discharge, rights while imprisoned, priox,
collateral attack ervors, defects in law and procedure, appeal errors, and
trial defects are more frequent: '

For Colorado jail time credit, parole and discharge, being forced
to testify, sentencing, prior collateral attack problems, and alleged
defects in law and procedure are more common. Overall the more "populiar"

’ categories';eflect ihe~scope of the procedure. For exémple, in Illinoie
pafolc issues are beyond the scope of the Illinois remedy unless the

prisoner was in custody. The issue: are within the scope of the remedy in

the other states. Similarily jail time credit was an. issue only in Colorado.
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Table 11
; . COMPARATIVE PROPORTIONS OF FILER ALLEGATIONS
Illinois California . Texas Colorado
Arrest . 1 .88 1.13 .09
Searéh and Seizure 1 .84 2.11 .10
Abﬁse ‘ 1 .54 .48 .01
Lineup | 1 .40 1.03 .04
Indictment and Information 1 W43 .76 14
Preliminary Hearing and Bond 1 .72 1.67 34
Pretrial Motions and Sunpressicn of Evidence 1 .68 .61 .01
Plea Bargaining and Guilty Pleas * 1 « 51 .62 .38
Trial Defect 1 1.12 1.19 .30
Senﬁencing 1 .81 97 2.26
‘1 Time Credit 0 0 0 54.80
Appeal 1 1.26 1.93 14
Incompetent Counsel 1 .76 1.05 .25
Prior Collateral Attack 1 2.38 .62 1.64
. Denial of Rights While Imprisoned 1 4.66 1.09 .69
Parole and Dischatge _ 1 14.75 16.25 4.50
Right to Attorney 1 Y .80 .17
Not Informed of Rights 1 .58 " .64 .11
Forced to Testify ) 1 .88 1.75 2.29
Defect in Law or Proceduvre 1 2.37 1.40 1.34
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In the other states an automatic crediting of jail time was afforded.

The most striking aspect of the data is the relative constancy of

the majority of allegations across the types of filers. With few exceptions

it appears to make little difference whether the conviction was by trial
or plea, whether the case was appealed or not appealed. Even those who
obtained relief, in general, allege with similar frequency similar errors.
In this respect the data tend to show that successful petitions are not
simply(copied. Such behavior does occur and we have examples, but it is
rare. In most instances, in all the states, the allegations of succegsful
petitions are somewhat more frequent than overall. If they were being
copied in appreciable numbers, one would expect to find those allegations
much more frequently urged overall. 1In fact, many are more frequently
raised among the successful petitioners and only a few are substantially
less frequently raised. Thus, it appearcs that, in_general, allegations by
successful petitiomers are mot routinely urged by all or most petitioners
whether or not they can be justified. What does appear to be happening is
that petitioners as a group tend to urge certain allegations with much
greater fredquency than others. Successful petitioners do the same. What
appéars to differentiate them is a rather randomly distributed factor or
sét,of factors. Such an explanation is cousistent with saying that,

at least as far as this analysis goes, it fis likely that particular
demonstrable facts determine the outcome: seldom are those facts present;
and whether or not they are present, the psztitioner will still raise them.
Not very surprisingly, the petitioner, at least, dpes not pre—judge his
case. Of course, there may be other plaﬁsible explaﬁations or perhaps

even an X-factor or combination of factors which may be operating. We,

w0
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’hQWever, have not detected them among the variables we have analyzed.

It should be stated here that in the above we have compared all
petitioners with successful petitioners and not some other measure. The
reason is that the individual petitioner interacts with other individual
petitioners and is most likely interested in the successful rather than
the unsuccessful petition. Thus how all petitioners compare to successful
petitioners is more meaningful. On the other hand the courts receive
numerous petitions with similar allegstions from prisoners. Comparing
the ratio of prisoners with allegations to prisoners that achieve relief
with those sllegations provides a measure of allegations which the "likes."

Table 12 preseZts those ratios. Clearly what the court "likes!
is a relative concept. The fact that so few in general are granted reiief
indicates that the courts can and/or do give little credence to most types
of allegaiions. |

It shoald also be noted that the high frequency allerations are
typically low :elief allegations. Perhaps :he finding a needle in a
haystack analogy alluded to in the introduction doeé hold at least to some

extent,
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Table 12

PERCENT OF FILERS WITH ALLEGATION

California

Illinois Texas Colorado
Arrest __g’ 6 __% 6 Iﬁ% 1 “I% 0
Search & Sejzure 75% 17 _E% 7 _§% 0 _IQ 0
Abuse ~= 1 — 17 —2 0 100
Lineup —5% 4 ”I% 9 —5%- 3 —-%, 50
Iniiigzent & Inform- _Z%_ 16 _E%. 9 _E% 9 _I% 12
Przl;:;gary Hearing _E% 15 _E% ‘ 5 '_g% 2 —E% 35
Pretrial Motions & Sup- _ 1 5 3 3 _0 o 0 o
pression;oﬁ Evidence 19 15 17 3
Trial Defect 15%' 7 1%% 12 I§% 2 T%% 16
’Senﬁencing _g%_ 10 _%%_ 18 _5%_ 4 %%% 3.
Jail Time Credit __%. 0 w_% 0 __% 0 %%% 39
Incompetent Couusel i%% 10 I%% 10 56% 9 I%% 21
oo N SR S
episl of g e 8 o & 2 0 of
‘Parole & Discharge __%_ 5 _I% | s _E% ‘0 _i% i
Right to Attorney —E%" 6 ~§% 16 _7% 3 ~%% 31
Not Informéq of Rights _7%. 10 “Z%, 11 "g% 4 'E%' 17
- Forced to Testify _I%' 13 _T% 20 _§§ ’3 I%% 23;'
mgetilwer ko4 2w 2w Loy

N/R is Number with Relief

N/A is Number.of All









