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I. Introduction 

The subject of this report, collateral attack of convictions, is a 

jurisprudential construct which serves to mediate between Federal constitu-

tional guarantees in criminal proceedings for the individual and the State's 

po~.,er to define, judge, and exact penalties for criminal acts within its 

borders. To determine whether or not collateral proceedings, State or Federal, 

are necessary, desirable, or inevitable is not our concern here. Nor are 

Federal ('.(,llateral attack proceedings per se except insofar as they represent 

the raison d'etre of State proceedings. Those subjects are important and -. 

have attracte-l c.c.'nsiderable attention and deserve more but here we arc attcmp-

ting to begin with the temporal beginning, srate proceedings, and describe 

how many, from whom, and with what J:esult, in order to permit more informed 

judgments to be made as to the need, nature, effect of possible change in 

the existing sy..::tem. 

For the pur)oses of this study a collateral attack is defined as a 

judicial procedlre instituted outside the normal trial and direct appeal 
II 

process, subsequent to conviction and which seeks to modify or vacate the 

conviction and/or sentence. Currently, every state has a statutory proceture 

(or court rule) which provides such a remedy although the nature, scope, a'lc 

subject matter of the proceedings differ widely (see Table I). Four statea 

afford a remedy by way of general habeas corpus and eight mm:e through a 

modified form of :labeas corpus. The 38 remaining states and the Feder;.l 

system have fashioned a specific remedy in lieu of habeas corpus typicall; 

broader in application but more stringent in procedural implementation. 

Characteristically, the general habeas corpus procedure is limited to 

convictions where the court lacked jurisdiction either initially or through 
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some subsequent error in the proceedings. For example) in states where a 

• felony prosecution must proceed by grand jury indictment failure to obtain 

a valid indictment would constitute a proper ground for collateral attack 

by general habeas corpus. 

Some states, notably California, have vastly increased the scope of 

habeas corpus without altering the basic procedural scheme. As a result 

anamalous situations such as one trial court acting as a reviewing court for 

another in one case, with the roles reversed in a subsequent case, can and do 

occur. 

Furthermore the fact that in general habeas corpus decisions are not 

.appealable. b;' the petitioner res judicata does not apply, and there arp HO 

te::.poral li~itaLions on filing, creates a ~ituation ,,,here a determined petitioner 

ca~ subvert the procedure by Eultiple filings. Because jurisdiction normally 

lies in the court in the county "\.;here the nrisoner is serving his sentence a 

re:~tively felL c.aurts bear the ir;,pact of such a strategy. UndersL;;.nda1-1y the 

',:u:.:.::-t ::ay give ~'-hort shrift to such a petitioner, often on technical grourds, 

~3~ally u~ex?l£i~ed, as a ::eans of coping with the perceived misuse of the 

g::-eE:.:: ',.;rit. !{r. Jus t i·:.:e Ja-::y.son underscored the broader problem: "It must 

~=~~~dice t~e occasic~al ::.e::-itorious application (in habeas corpus matters) 

:.-:. :,." :".:.-::-1.",,:: 1::1 a flood 0: ',;orth.less ones. He ,;<,ho must search a hays tack fDr 

a ::f:~::::'~ is :'ike.-7 to e::r.! '':? -;,;ith tt-,e attitudE: that the needle is not vlorh 
1 
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• infirmities (32 states). Along the same line the early requirement of 

custody in habeas corpus has been broadened to include not only total 

physical restraint but also mere control as in parole (24 states); or pro-

bation (23 states), and even incohate harm such as the effect of one convic-

tion on a possible subsequent conviction. In most states with modified or 

independent procedures the action is filed in the county of conviction (40 

stat0S) rather than where the prisoner may be found (6 states). A temporal 

limitation on filing is normally absent with only three states specifying 

. ' maXlmum number of years to filing; Illinois, 20 years; Hymning and ~e", Jersey, 

5 years. On t~le other hand, 12 states require that the possibility of 

appeal be exhauEted prior to filing, \·,hile Arkansas, by Supreme Court Rule 

prohibits filing a collateral attack if a direct appeal ,vas had. 

In 40 of the states the scope of the ~011ateral attack procedure is 

limited by provisions for "lVaiver, res judicata, or invalidation of succebs':ve 

petitions. Wajver and res judicata are both applied in 28 states; ,,-aiYer 

. alone or in combination ,\lith limitation of successive petiticns in three 

states; and a li'11itation on successive petitions only in 6 states. 

Unlike the general rule in habeas corpus counsel is pn'",,-icec lel" i::t,:~£t::t. 

petitioners in 35 of the 46 states with substitute ~ol13ter31 attack pr0~2-

1 
'I 
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general or states attorney as the case may be. Likewise a hearing is dis-

cretionary in 42 of the states and a response by motion to dismiss or answer 

is required in only 25 states. Findings of fact are mandatory in all cases 

in only 12 states, and in an additional 18 states if a hearing has been held. 

As the foregoing amply demonstrates Rtate procedures for collateral 

attack of convictions is an area of la,v where the Brandeis IIlaboratory of 
2 

the individual states" has functioned to produce a variety of approaches to 

a common problem--providing a forum .Lc;r the balancing of Federal Rights and 

State prerogatives. This report will examinf' in a quantitative way a cross 

section of those efforts. 
t> 

Early in 1971 this study began as a preliminary exploration of the 

feasibility of 3n empirical study of collateral attacks of convictions. Al-

though much of the heat in published sources focused on the interplay bet,·]een 

state and feuera1 procedures, the ~ore issues appeared to be, in the first 

instance, related to the functioning at statE pxoceduxes. Thus state proceduxes 

became the foc'~s of the study with a follow-L'p of state cases into the federal 

system reserved for another time. 

The orig~nal proposal modestly stated: "The ultimate goal will be to 

suggest practices and procedures ,vhich Hill not only assure the prisoner I s 

constitutional rights but also conserve j udic:i.al resources. To accomplish 

this goal two types of data \ViII be collected for each jurisdiction selected 

for study: nj The statutes, xules, and decisions, together with a descrip-

tion of the practices \vhich obtain; and (2) statis tical data \"hich are relevant 

to understandin{( and evaluating the process. II As it turned out, not unexpec-

tedly, the secmd aspect proved to be the more difficult and time consuming 

portion of the 3tudy. It soon became clear that the reason [or the lack of 

hard data was the effort and thus expense of collecting it. A search of 
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published data for courts across the nation revealed that with few exceptions 

only gross taliies of not very carefully defined categories of cases were 

available. Personal estimates of officials as to the frequency of collateral 

attacks ranged from a very few to a figure which ,,,ould include virtually every

one imprisoned. Often such a range in estimates existed even in a single 

jurisdiction. 

Eventually two factors which would bear heavily on the methodology became 

clear: (1) original data would have to be collected from source documents and 

(2) collateral lttack is a relatively infrequent occurrence when measured 

against totdl sonvictions. 

Before any final decision on the strategy to be employed was made, we 

decided to conduct feasibility studies in a limited number of jurisdictions 

4It to better educ8~e our guesses as to both the costs of various approaches tn 

the data and the availability of the data. 

For each s c:ate we prepared a summary in tabular form of various "knm\l1" 

. data ,,,hich appetlred to be relevant. The information included population, 

Federal Circuit, types of legal remedies available, possible data sources, 

and various relationships beti"een federal wrj ~ applications, court comrni -ments, 

crime index and prison population. From the fifty we selected fifteen states 

which appeared tD include a range of population and judicial circuits wjth a 

representative "ange of combinations of the re'maining items. California, 

Colorado, Connecticut, Florida, Illinois, Louisiana, l1aine, l1assachus,-tt:s, 

Missouri, Nebraska, Ne\" York, Pennsylvania, Texas, Virginia, and Wiscons ~n 

were thereby included. 

For each of these states a detailed description of the statutory pro .. 

cedures was prepared and liaison established with court and correctional 

personnel. As we developed more information in these states it became 
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_ painfully clear that ~t) state would be "easy" in terms of the data collection 

process. Each state had advantages and shortcomings either in terms of the 

practices and procedures or where and if the data could be found. Finally 

California, Illinois, Texas, Colorado, and New York were selected for site 

visits to establish and test data collection procedures. At about this time, 

Missouri took under active consideration a rule challge '''hich would have 

impl(~mented a procedure whereby appellate review of both the original con-

viction 2nd collateral matters 'would be consolidated into a single procedure. 

Because such a change would have permitted a unique opportunity to evaluate 

one of the rna,; ':Jr procedural reforms being urged, \ole hoped to include Missouri 

as a study juriudiction. Unfortunately, tc date the rule has not been 

implemented. 

The feasibility studies had three main goals: (1) Determine the avail-

ability and locale of data; (2) establish thEe methodology to be employed; 

(3) collect data in a small sample of cases to test the process and estabJish 

the cost invol"ed. 

Two r..pproaches were tested as viable means of accomplishing the goals of 

the study: (1) Determine who had filed collateral attacks for a period vf 

time and collect relevant data for all or a sample of such cases (Filers 

Study); (2) Determine who were potential filers for a period of time and 

collect relevant data for all or a sample of such cases (:j3risoners Stuly). 

The Filers Study had the advantage of maximizing the data concerning 

those who had filed collateral attacks and at a low cost, if it could 

readily be determined who were filers. As a result in each state we soug;"t 

a ready means of identifying filers. 

Two conditions held to be met: first, all filers (for the period) would 

have to be identifiable, al1d second, the procedure would have to be less 

costly than the alterna~ive Prisoners Study. The Prisoners Study was based 
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on the fact that collateral attack of conviction is almost exclusively a 

procedure utilized by imprisoned felons. The approach would be to identify 

all prisoners (convicted felons who began serving a prison sentence) and 

determine who among them had initIated collateral attack proceedings. Since 

we were fairly certain that collateral attack was a relatively low 1requency 

occurrence, a relatively large number of prisoners would have to be selected 

in order to yield a number of filers sufficiently large for nleaningful analysis. 

The feasibility studies began in Illinois in 1972 and throughout the 

study Illinois served as a benchmark and/or pilot jurisdiction for ..:he 

various phases. Our first attempt was to develop the filers list; that is, 

to determine if a complete list of those' '~]no had filed collateral attac:1(s 

could be built. 

He found that such a listing did not exist either in the judicial 

or correctional system. Illinois procedure required filing in the court 

of the county of original conviction. OI the 102. counties in Illinois 

only the largest, Cook County, maintained a separate docket for collatera: 

attacks. In the other counties thE;!- filing Fas made a part of the original. 

conviction file. In those counties the docket entry might or might not 

disclose the nature of the filing. At the appellate level things w'ere some~.;rhat 

better. An alphabetic card index was maintained by the Supreme Court 

Clerk for all actions originating Vlith prisoners and it was believed that 

"99 percent tl of those who filed in the tr~ .. 'll courts eventually appealed 

to the Supreme Court. However, a check iJf a small sample of Cook County 

filings against the Supreme Court index inr.icated that only a minor 

fraction of the trial court determinations Wi~re in fact appealed. Thus 

the utility of the card index ~vas limited to subsequent appellate activity 

of filers. At the trial court level we found that we could not determine 
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without a great expenditure of time the number of individual defendants 

_ processed. Summary court statistics reflected only indictments handlecl. 

In some counties the multiple offender had a single indictment with multiple 

counts while in others he had multiple indictments with a single count. Thus 

we could not determine the number of individuals processed without consider-

able difficulty. 

The correctional department record procedures also presented difficulties. 

All prison admittees were processed initially in t,-10 reception centers, one 

in the rtorthern part of the state and the other in the extreme southern tip 

of the state. They could be found in four institutions. The central rt:cords 

were minimal~,nd contained only enough information to trace the underlying 

conviction to the appropriate county. Fur1:hermore a system-wide, Single, unique 

identifier was not utilized. As a prisoner \-1as transferred he ,-1as given d 

number unique to the institution which would be his so long as he was sen -tng 

any portion of that sentence in that institution. Since the prisoner1s ~ull 

file was transferred \.]ith him, in some cases it would be necessary to cher:k 

four instituti..r'ns to obtain information concerning a single prisoner. 

Despite these drawbacks the Prisoners Study appeared to be more efficient 

since in any case some data could only be obtained from prison records. Hore 

importantly, filers and non-filers could be compared directly since the unj,-

verse could be given an inclusive definition--prison admitees during a perticular 

period of time. If only filers constituted the universe, comparisons r.nlllct 

not be drawn with non-filers and projections based upon admissions would 0e 

impossible without a careful design and execution of a sec.ond census or 

sampling of non-fil~rs. The additional effort required in dealing with a 

larger sample from the beginning would be offset by the combined data ger.erated. 

As to the data we would seek initially, we purposefully set out to find 

records \vhich ,.]ould permit us to gather as much information as might be 
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relevant. With respect to the offender his age, race, prior criminal record, 

occupation, education and marital status were considered the minimum. The 

offense for which he was sentenced together with the county, date of arrest, 

bail history, original charge, representation, plea, procedure, judge, and 

date of disposition were included. The date of appeal and disposition 

together with any collateral attacks was included. For each collateral 

attack a separate schedule of information was to be prepared which included 

the petitioner, where and when file, w'hen prepared, representation and dates, 

a summary statement of each allegatic.1, any answer, a.nd whether general 

or particular as well as the relief requested. Supplementary evidence was 

to be note-1 c.long with the type of proceec:ing and date, parties present, judge, 
l:' 

disposition, and reasons given. 

To assist in defining the universe we drew two small samples of 25 each. 

One consisted of: all prisoners still serving time who were admitted prior to 

1967. '1'he 8.,}~ond was drawn from admissions from 1967 to the date of sampling. 

The "older ll sarr.ple established the degenerati 011 of recorded information as the 

span to conviction increased. Items of info.-mation appeared and were cll:'opped 

and reappeared. Statutory procedures and substantive provisions changed over th(~ 

the years. Cr:urt and prison records were relegated to inactive (and inaccessible) 

storage or desu:oyed after basic records w'ere photocopied. In general, the 

older the reco:d the more spurious factors appeared which tended to dcgrade 

the informatl<,i)'\'le were seeking. 

At thi,. f'Jint we decided to sample a five-year period from 1967 through 

1971. The perio:} would be recent enough to assure a current view of collateral 

attack, as \\1ell as sufficiently removed from the basic restructuring of 

criminal proc€'1ure which began in the early sixties. The cases also would 

be recent enoug~l to facilitate the record search, yet not so current as not to 

have reached a decision. The five-year span would permit some examination of 
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trends from year to year and reduce the possibility of choosing a short period 

whic.h was not characteristic. An examination of filings in Cook County for 

the year 1968 revealed that almost all '.;Tere by prisoners who had been admitted 

in the preceding two or three years.3 Thus, it appeared that a filer began his 

activity relatively soon after reaching the prison, and the span would yield 

a fairly accurate projection of total filings. 

Our attention next shifted to California which had much to recommend 

it as a study jurisdiction. Without a doubt California has had the most ~. 

sophisticated statewise record-keeping sy~tem for the longest period of time. 

We hoped to be able to utilize it directly to gather our data. Procedurally 

it differed from Illinois in that habeas corpus without special procedural 

modification w<.'s the principal avenue of c'Jllateral at tack. In that 

respect it was similar to a number of states including New York. The 

three-tiered court system was unlike Texas and Illinois yet somewhat simpler 

than New York I;::; two trial courts and two ap~")ellate levels. 

The correctional system, too, had significant features which could h,:1ve 

a bearing on coLlateral attacks. In Illinois the sentence passed by the 

trial judge was 11 range within a statutory range, the minimum of which 

established the earliest parole consideration and the maximum the final 

discharge of the sentence. Upon admission th~ prisoner has a good notion 

of his situation in terms of total time to be served. California on the 

other hand, has a system Hhereby the range is determined by statute \vitil 

the Adult Authority finally fixing the term to be served. Until the oc;2nteO;lJ::e 

is finally discharged the Adult Authority can increase or decrease the d.e:-ual 

term to be served. As a result the California prisoner is much less ce-r~"lin. 

than his Illinois counter:;:lart of v,1bat the future may hold. The possible 

affect of this uncertain.ty in terms of collateral attack appeared to be an 

interesting variation for study. 

f 
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Despite the excellent central record-keeping system it could not be 

determined from the information gathered who had filed and who had not. As 

in Illinois, a hand search of records was relluired. However, since the 

filing would be appropriate only in the court \i'here the prisone'r was located, 

only a small fraction of trial court1s ~ecord8 ~vould have to be checked. 

Further, the Department of Corrections maintained in a central location, under 

several files, a current case history for each prisoner. Supplementing the 

written records, a computer punch card is prepared for each prisoner containing 

a skeleton case history. 110st import'lnt for our f'J.rposes there ,vas a 

single unique identifier for each offender wrich could be utilized to match 

court records and correftionul files. Thus prisoners with the same name could 

be easily differentiated in the records. Equally important, a sample could 

be drawn by virtually any dim8nsion we would choose, 1. e., date of conviction, 

date of admission, county, etc. 

The CaliYornia authorities were most receptive to the study and agreed 

to give us both complete access to the data :;md any assistance we might 

. require. As t',le study progressed we had occasion to make heavy demands 

of time and ef::ort which were always met in an open, congenial and professional 

manner. 

Initially> Nmv York appeared to be an excellent prospect as a study 

jurisdiction. Under the aegis of the judicial conference computerized cen-' 

tral recording system designed to track coll&teral attacks had been 
4 

instituted. Unfortunately, the system was voluntary and began only in 

1971. Proce(hrally, however, New York was a morass ''lith a number of overlap-

ping remedies. In addition to common la,vcoram nobis there was a statutory 

5 6 
form of coram :lObis; common law )notion for resentence; habeas corpus; 

and a recently enacted motion to vacate judgmen/ and motion to set aside 

8 
sentence 'vhich could be filed at any time after conviction. The 

jurisdictional requireme.nts of the. various reme.dies meant that a search 
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for records would have to be conducted in the court of conviction, and 

any court'with jurisdiction over any locale where a prisoner ivas admitted 

or transferred. We were advised, however, that a copy of every filing wa, 

available in the prisoner's record jacket at each institution. Indeed, 

copies were to be found in the records but a cross-check between local 

court records and the prison files of about 50 inmates in one institution 

revealed that a substantial number of filings were not copies or noted. 

Moreover, in approximately 20 percent of the cases the original indict-

ment number was not to be found in the prison records. Thus, any 

systematic study comparable to Illinois or California would have been ex-

ceedingly costly in terms of time since nfl.ileS would have to be searched 101 

in alphabetic~l dockets in order to locate trial records. Because of 

these difficulties we decided not to attempt a full study at that time. 

Hopefully the central registry wouJ,d permit a thorough study of collateral 

attacks in New York in the future. 

Texas presented a good opportunity to study a state with criminal 

9 
appellate jurisdiction lodged in a single sp,2cial appellate court. 

Its ;prison 'population 'vas roughly comparable to California I s yet there were 

significant differences in virtually every dimension of criminal justice 
'~O 

administration. 

,Hethodologically one of the greatest p:oblems appeared to be the fact 

that there are county or district ~vlrts h;:;ving jurisdiction over felony 

offenses in each of the 256 counties. If e~ch prisoner's filing activity 

had to be determined by a local search of cr/Ul~t records the costs would be 

several times as much as the other jurisdicLi ons and perhaps even more than 

New York. 

Fortunately two sources of information roncerning filers existed. First 

of all, a daily log or prisoner filings wi'th the courts was maintained within 
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the department of corrections. In addition, a "yellow slip" documenting the 

notarization and mailing of instruments to the courts was placed in each 

prisoner's file. Second, and as it turned cut more importantly, the Court 

of Criminal Appeals maintained an alphabetical i~dex of all filings by 

prisoners. Under Texas law habeas corpus is the exclusive post conviction 

remedy and the court of criminal appeals has exclusive original jurisdictio::, 

The writ is filed in the court of conviction 'ivhich makes findings of fact and 

conclusions of law and transmits them to the clerk of the Court of Criminal 

Appeals. Only that court can determ:irL'~ the issues, and grant or deny relief. 

As a result,applications reach a central repository in the Court of Criminal 

Appeals. Foy tbe first time "Je had a jur; f.di(:tion 'wherein we could be confi
~. 

dent that filers could be identified with relative ease and from a singh> source. 

Since Illinois, California, and Texas are relatively large jurisdiction 

we felt that th~ study of a "small!! jurisdiction was important in order to 

provide SOlll\.- information about jurisdictionl;; where the scale of the enter-

priSe was on a very different orcler. Among the smaller states, Colorado was 

selected. In terms of the number of imprisoled felons Colorado had only 

an eighth to a quarter as many as the other jurisdictions yet was similar 

to Texas and r81.ifornia in its prisoner's per 100,000 population and almost 

twice as high es Illinois. Its F.B.I. crime index figures were surprisingly 

similar to the "larger ll jurisdictions we had selected. Thus, in a rough way, 

we felt ttie1-~. "crime problemll was not inSignificant and was comparable to 

the other ju~i~dictions. 

Procedurally, habeas corpus modified and enlarged by fule of court 

was the basic procedure. Some. complexity \Vas introduced by the. fact that the 

legislature haJ recently enacted both a comparable statutory procedure with 

11 
some important Jif£erences, and new and generally lower sentencing schedules. 
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We felt that those effects could be controlled for, &nd would provide 

some insight into the affect on filing of a broadly applicable change 

in law. 

The feasibility study disclosed that although there was a listing 

of prisoner communications with the court it was uneven in terms of com-

pleteness. Further, ho\V the communication would be listed was determined 

by the prisoner said it ,,,as, ,,,hereas the court's vie,,, of the nature of 

the communication was controlling for us. Thus it appeared that again 

we would have to search origin~l court documents in order to gathel 

data. This prospect ,,,as moderated some\vhat by the fact that the popu1atio-:l 

of the state is concentrated in a r'elat.i.\}<::ly narrow band in the Easter:... 

portion of the state. 

II. Definitions and Data Collection 

A. Collateral Attack 

Earlier we defined a collateral attack. as a judicial procedure insti-

tuted outside the normal trial and direct apI'eal process; subsequent to 

conviction; v,hich seeks to modify or vacate the conviction and/or sentence. 

Operationally we have defined a collateral a~~tack as above with the added 

stipulation that it be "filed lf in a state c hut of competent jurisdiction 

by or on behalf of a prisoner. In other \Vords we have adopted the particullr 

court,' s own notion of ,,,hat may be filed or rrought to its attention for 

judicial disposition. 

In most courts this is an all encom:-,l.~r,ing definition since the 

clerk will treat as a filing all written ~mmunications addressed to the 

court which appear in any ,vay to relate to a :.usticiable matter. However, 

in some courts varying degress of prefi1ing ,1creening reportedly could 

and did occur. On the other hand matters \,hi':h did not meet our definition 
, I 

• 
such as writs of habeas corpus to obtain bail ",ere treated in the same Ivay 
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as collateral a~tacks. 

For example, in some courts a discursive letter by a prisoner to a 

judge would not be filed and thus not consid~red collateral attack, 

while in other courts it would be given a docket number and thereby brought 

to the attention of the judge. 

Over time, as judges, clerks, and practices change.d so also could the 

conditions for actual filing. The operational definition, however, can be 

uniformly applied across the courts and states despite those variations and 

has the virtue of necessarily includj!1h all actions of any possible affect. 

Although the problem may seem to be a matter of a distinction without a 

difference. in ai1.e state, Colorado, a sigrd.ticant number of proceedings of 
~ 

a collateral nature which in fact resulted in relief for the prisoner would 

not have been uliled" in other states. 

Our operat~onal definition includes the requirenlent of competent 

jurisdictiG"L: 1ecause we did not search for filings in courts without possible. 

jurisdiction, slch as, courts inferior to fel)ny trial courts. He did search 

out all court files with possible appellate ,.Jurisdiction. 

B. Population cf Reference 

Adult mal~ felons admitted to prison by court conmlitment during a five-

year period conr;t:itute the parent population in this study. Under the 

statutes, rule~, and practices of the states studied it is that group 

from which CClll~ virtually all filers. Females are excluded because they 

constitute o~ly a small fraction of all prisoners or filers. For example, in 

Colorado, only 4.1% or 204 \vere female. Of that number only 28 or 13. 7% 

had filed col1a..:eral attack petitions, although 4.1% of the admittees were 

females only 3~ of all filers were female. Thus fe-"'ales do not appear to 

file at a disproportionate1y higher rate and most likely file at a somewhat 

l 
{ 

j 
j' 

I ., 
), 

i :, 
ti 
j, 
11 
I 
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lower rate than males. In either case, the overall effect would be insig-

nificant. 

Imprisoned felons were chosen because the relevant law during the time 

period of the study typically limited the applicability of the procedure 

to that group. UndoubtedlY,a small number of misdemeanants and probationers 

filed collateral attacks but we found no indication that their number would 

be sufficiently large to justify a systematic study. 

As we have defined the parent population, only those admitted during 

the time period upon conviction are in-:!luded. Thus a parole violator admitted 

earlier but readmitted during the study period was excluded. However, if the 

readmission WAS based on a new conviction t;!(;ll he would be included. Similarly, 
.;. 

a probation violator sentenced to prison during the study period would 

enter the parer.t population. Finally, anyone cOllvicted and sentenced two 

or more times d_lring the study period would enter the parent population for each 

occurrer.cc hut) if selected in the sample, t1ata for only the corresponding 

conviction and admission would be gathered. 

C. Source and Types of Data 

Three sources of data were utilized in this study, all consisting 

of official rl?~ords. First prison files ivere exal.1ined and the following 

information eXlracted: Prisoner Form; (Appendix A) the name, prison number, 

age on admissiln date, race, I.Q.~ education, occupation, marital status, prior 

record, C,:)Ul~t:T of conviction, case number, crime convicted> type of 

proceeding, cfPmsel; sentence, including earl:-'.est parole date, minimum 

expiration date, maximum expiration date, dates of parole hear.ings, and 

dispositions, 1:.l1d dates of release or discha:q~e, number of disciplinary actions 

taken and date~, and duration of isolation, good time reductions, and insti-

tutional grade. 
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Court records were examined for filings subsequent to conviction 

and all collateral attack filings by a member of the sample were 

examined. In most jurisdictions either a separate file and index was 

maintained for all post-conviction filings or the filings were added 

to the original case file and index. For each original filing and supplemental 

filing the following information was extracted: P.C. Form; (Appendix B.) . 

the county of filing, case number, filing date, date of preparation of the 

petition, formal designation of the type of petition, petitioners name, nature of 

custody, representation, the nature and type of hearing, the lengtr. of hearing, 

the judge, parties present, the nature of any supporting evidence, the 

answer or motions by the state and any suptJorting evidence, the decision and 

disposition. }'or each separate filing all allegations raised and each anS\ver 

and the relief requested was su~narized. In addition to collateral attack 

filings appeallate court records were also s~arched for docketed direct 

appeals (Appeal Form) and the date of f:1J ir'.g, court, disposition, cite if 

any, and disposition date noted for each cas·~. 

As anyone who has worked with "official records" knows, their qualit.::', 

completeness, and accessibility vary considerably. Conflicting information 

in various documents is not uncommon. To J'esolve these conflicts we 

applied a "best evidence" rule wherever possLble. For example, to avoid 

a conflict between an intake intervielv descliption of prior record and the 

actual "rap sheet" only the rap sheet jnf~!:,TJlation was utilized. In a conflict 

between a court's mittimus order and an admi~istrative summary of that 

order the mittimus ,{ould control. 

Each state, each court, and each prison had its own nuisances in record 

handling and keeping. Fortunately, the reccrd keepers in every instance 

were willing and able to instruct and assist us in extracting the data 

12 
\-7e required. 
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III. Sampling and Data Collection Process 

Because of the size of the parent population sampling techniques 

were employed in each state. For each state a specific procedure was 

designed an~ executed to provide an appropriate and comparable sample given 

the specific nature of the laws, practices, procedures, facilities and 

available records. Because of the differences from state to state each one 

will be described separately. 

A. Illinois 

In Illinois a prisoner is admitted to the system via one of t':JG intake 

faciilities located in the northeastern or extreme southern portion of 

the state.. Upon admission he is given a r:equential six digit identificAtion 

number which -11e retains so long as he is assigned to the state penitentiary 

associated \vith that intake facility. However, if he is transferred to 

another facility he is given an additional 01 new number specific to that 

facility. Upon readmission to any facil..L~y during the course=o£~scrving 

a particular sentence he resumes his original identificaU on number. Thus 

an individual prisoner may have several iden.:ification numbers depending 

upon the number of institutions to ,,7hich he }-'11S been transferred. There 

is no single identification number which is in system wide use. However, 

all prisoners initially receive an identification number from one of the 

two facilities. 

The sample, then, 'vas dra,m from Lhe L'·JO intake rosters. A 

number was chosen randomly between 1 and 11 and then every 11th number 

was selected. If the number was that of a ~';onan or transferee the next 

valid number was chosen. The sampling yieldt0c1 a list of 1068 individuals. 

Identifying informat'on for each underlying conviction was obtained from 

the intake center-penitentiary records and organized by county, name, 

and docket number . 

• e.J!!bJI'!! _ 
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Throughout the preliminary phases of the study, the estimates 

as to the number of prisoners who filed collateral attacks were quite 

va.riable and although generally high we were uncertain of a proper 

sample size. On the one hand, if almost everyone filed we could reduce 

the size of the sample without much loss of information. On the other 

hand, if considerably fewer than 30 per cent to 40 per cent filed we would 

have to increase the sample size to asscre a sufficient number of filers 

for meaningful analysis. Since the California study was also underway and 

with similar wide ranging estimates, ,ve decided to search for filings by 

sample me~bers in a few of the larger counties. 1~e results indicated that 

only about 10 per cent or about a third as many of the sample members had 

filed. As a result it appeared that we would have a more than sufficient. 

number of non-filers but not enough filers for analysis. The sample 

was then increased by systematically selecting two additional prison numbers 

within the original eleven number range. This process resulted in a tina'. 

sample of 3,304 individuals or three out of eleven ne~v admissions over 

the five-year period from January 1, 1967 th· . .:ough December 31, 1971. 

, In order to conserve our resources we decided to collect full information 

on all filers found and all non-filers who were chosen in the first sample. 

Thus a Prison FrJrm, Appeal Form, and·P .C. iorm was completed for every 

prisoner who had collaterally attacked his t.:onviction. For those prisoners 

who had not, and were members of the origjrw.l sample, a prison form and 

an appeal form, if applicable, ,vas completed. 

B. California 

Unlike Illinois, in California a single unique identifying number is 

assigned by the Department of Corrections to each admit tee received by court 

commitment. The number is sequential and utilized so long as he is serving 

that sentence with one exception. If, while on parole, the prisoner is 
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convicted of a new crime and sentenced tc a term in addition to the 

original sentence he will be assigned a new number. However, such cases 

were few and easily identified. 

California is by far the leadi.ng state in terms of computer processing 

of criminal justice data and we made full use of that fact. 13 For example, 

the actual sampling utilized an existing computer card deck sorted by 

year of admission containing the prison numbers of more than 26,500 male 

admit tees from January 1, 1967 to December 31, 1971. 

As in Illinois, the estimates as to the number of filers vle could 

expect to find was typically high and again quite variable. Our initial 

sample draw selected one in twenty-four or 1",-06 admissions over the five

year period. As it tur~ed out, Illinois anL California have roughtly similar 

rates of filing. Again after searchj.ng the c:Jurt records, He Her< -rced 

to re-sample at twice the original rate. The full sample, then, ~~ one in 

eight admittees, with complete data for all ':ilers (N=286) and prison form 

and appeal data for the originally selected non-filers (N=1106). 

C. Texas 

Unlike Il.1.inois and California it ,..ras possib~_2. to determine the 

number of colJateral attack filers from a single source, the Texas Court 

of Criminal Alpeals files. Although each prisoner files his collateral at";ack 

in the trial c..)urt of the c.ounty of conviction (Texas has 256 countiesl), 

under Texas Lnv the trial court only is to process the application making 

findings of fact and tentative conclusions of laH. The Court of Criminal 

Appeals has ·JllT.'isdiction over the 'writ and on:!.y it may finally decide the 

matter. As a result, all filings of prisoner collateral attacks are forwarded 

for disposition to that court. Although the Court of Criminal Appeals files 

contained all '::ilings for our study period, the filing system was alphabetical 

with each filer receiving a file number \vhich he retained thereafter, 

independent of subsequent convictions and related filings. 
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Thus, all the records were searched by date of filing and all filings during 

the relevant period ~vere checked to determine which in fact were filed by 

male prisoners admitted on a new conviction during our study period. This 

search yielded 926 male filers admitted to the Texas Department of Correc

tions between January 1, 1967 and December 31, 1971. He determined that 

half of these would be sufficient for analysis comparable to the other states 

and drew every other individual ordered by prison admission number. This 

process yielded a total of 463 filers over the time period. 

Non-filers \Vere then selected separately. Each prisoner admitted ~vith 

a new court commitment to the Department of Corrections receives a sequential 

six digit number \vhich he retains until that sentence is discharged as in 

California. Thus the total number of admissions for our period could ()e 

determined by subtracting the first number iissued in 1967 from the last 

number issued in 1971, or 29,680 admissions. A systematic sample was dra~vn 

by taking every 60th file unless that file was a female or a filer. If 

a 60th case was that of a filer or a female, the next succeeding case was 

selected. This sampling process yielded a btal of 495 non-filers. As 

before a Prison Form and Appeal Form was co: lpleted for each non-filer. 

For. each filer a Prison Form, Appeal Form ar,d P. C. Form was completed. 

Usable dat..-, was obtained for 485 of t} 8. 495 non-filers and 400 of 

the 463 filers. The relatively large numbe: of filers excluded is largely 

(38 cases) because they did not meet our drdnition of a filer when all 

their filings ivere examined. In many of tho<;e cases (13) the filing related 

to a pre-conviction filing or a filing ~~lated to an earlier conviction. 

In the remaining cases (25) the case file (ould not be located. 

D. Colorado 

The final study jurisdiction, Colorado, presented its own unique set of 
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problems for sampling process. First of all, in order to avoid the under-

sampling problems encountered in Illinois and Texas we decided to search 

for filings by all admittees during the five-year sample period before 

deciding on the sample to be draw'n for the data collection phase. 

Colorado has two state facilities, the penitentiary at Canon City and 

a ,State Reformatory at Buena Vista. Under Colorado law a judge may sentence 

most felons to either institution but under differing sentences. If 

sentenced to the penitentiary the offender receives a minimum and maximum 
14 

sentence similar to Illinois. If sentenced to the reformatory the judge 

has made a decision that early parole is desirable. The sentence is in-

determinate as a minimum, with a parole hearing luandatory within nine months, 
15 

to a maximum Vlhich is the statutory maximum for that offr?nse. 

A listing of all penitentiary admissions was readily available as each 

admittee with a new court commitment was assigned a sequential number 

as in California and Texas. However, felons sentenced to the n"formatory 

were not separately identified. Moreover, a new number was issued for 

each re··entry, whether from parole, new conv'Lction, or any release to 

. the community. Thus a reformatory inmate m"~ght and often did have several 

identification numbers. The number of felor.y admissions by court commit-

ment per year w.?s not known. As a result, we were forced to utilize existing 

weekly prisoner movement lists to construct a master list of admissions 

which excluded misdemeanants and multiple e"ltries of the same prisoner 

serving a simple sentence. The list \vas OrGered by original admissioE data. 

Combining the penitentiary and refe l'1';;'[O >:'y lists yielded a parent popu-

lation total of 5598 individuals; 3026 frorr the penitentiary and 2572 from 

the reformatory. A master list \.,a5 generated by computer for each county 

of conviction, and uti lized in the search 0:.: court records for filers. 

Unfortunately, un undetected processing erro:' caused most of the 1970 
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Reformatory admissions not to appear on the list (N:::32 tf). The error was 

not discovered until after the record search of the 63 counties "las completc:d. 

As a result, it was not economically feasible to gather the lost infol~ation. 

As a c.heck, hO'i.;rever, Denver court records ,,7ere re-examined and we estimate 

that approximately 20 filers statewide ,.,rere lost. It should be emphasized 

that only filer information was lost. Prison form information was gathered 

for the entire 1970 reformatory sample. There were no significant differences 

in the characteristics of the '1970 group as compared to the 1969, 1971 or 

uverall admissions. Thus the 1970 admissions appeared Itaveragelt overall. 

In Colorado, a collateral attack must b,~ filed in the county of convic-

tion. Thus the 63 counries as well as the Zupreme Court were systematically 

searc.hed for filings by the parent population and the post conviction data 

form completed for each filing. This search produced a total of 997 filers; 

874 from Canon 8ity and 123 from Buena Vista. Based on these figures we 

decided to sar:ple 50% (N=Lf 37) of the Canon City filers and all of the Buena 

Vista filers CN'=123). The master list was t:1en cleaned to exclude the 

filers and a 25% N=539) sample of the Canon City population and a 12.5% 

(N=306) sample of the Buena Vista population uas drawn systematically by 

admission datl'. 

A prison form and appeal form was completed for each member of the 

sample (N-1405). In tabular form the Colorado sample is as follows: 

Total Proportion No. of Total Proportion Number of 
Filers Sampled Filers Non- Sampled Non-filers in 

in filers Sample 
Sample 

Penitentiary 847 .5 437 2156 .25 539 

Reformatory 123 1.0 123 2449 .125 306 

All 997 .55 550 4605 .18 845 :1 

;1 
;, 
Ii 
;1 
.' l 

------------
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Field \.Jork 

The data were collected by field teams made up of law students or 
16 

recent law graduates. Prior to any data collection they w'ere trained 

both in the law relating to collateral attacks and data collection 

techniques. Appendix __ C __ exemplifies the manuals utilized for one state, 

California, as well as the forms utilized. All work \Vas completed under the 

direct supervision of a member of the headquarters staff
l7 

either personally 

or through almost daily telephone conferences. The tedious and exacting job 

of converting the completed forms into computer readable form was d8ne 

separately and subsequent to the data collection phase. A special team was 

organized and trained and a coding manual (Appendix __ C __ ) for each state 

prepared. In order to assure accuracy in the coding process each form was 

re-checked by another member of the team and a random sample of completed 

coding forms was chec1<ed by a member of the 1 eadquarters staff. The exchange 

of forms for checking also tended to ;;lS811ye uniformity in application or the 

manual directions. 

During the actual field collection of dpta, a small number of blind 

cases were selected for replication. An ern)r rate of less than one percent 

was found to be present. Thus it appears that. the information extracted 

reliably reflects the data contained in the formal records. 

One indication of the sheer magnitude ,If the task is that the basic 

data file consists of approximately 50,0('0 1. B .M. data cards containing 

4,000,000 bits of information. 

Once coded, standanl single column, iUI ercolumn, and interfile tech-

niques were applied to clean the raw data. T;1ese cleaning procedures consist 

of a series of logical statements \vhich are then utilized to test the 

accuracy of the data. For example, the date of admission to the prison must 
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be later than the data sentenced. All cases which do not meet this test 

are identified and checked to source forms to determine whether an error in 

coding or collecting data in fact exists, 'What the correct information may 

be, or that the information cannot be supplied for that case. The new data 

is then incorporated into the file and additional runs are made until 

all such discrepancies have been resolved. Of course some errors are not 

susceptible to the cleaning process. In the example above the date of 

admission may be later than the date of sentencing but either or both dates 

may still be wrong. As a result, the test is only a "leak one, det~cting 

errors in only one direction and with rather wide latitude. In general s\"c.h 

te.sts are most :lseful in detecting codiL!!s or 1-eypunching errors where 

transposition C1f numbers can occur. They are nonetheless essential to assure 

the reV.ability of the processed data and we>:e. carried out in this study. 

The end result of the data collection and processing is to be found 

at Appendix D. The data are given for eaell state, properly weighted 

as between filers and non--filers in the sampJ.e, for all, filers and non-fj lers. 
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STATE AND 
CITATION 

MONTANA 
Mom. Rev. Code Ann. § § 
95·2601 to 95·2608 (1969) 

I 

r 
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NEBRASKA I 
Neb. Rev. Stat. § § 29·3001 to :1 
29·3004 (Cum. Supp. 1974) . i 

NEVADA 
Nev. Rev. Slnt. § § 177.315 
to 177.385 (1967) 

NEW HAMPSHIRE 
N.H. Rev. Stat. ch. 534 
§§ 1 t031 (1974) 

NEW JERSEY 
N.J. Sup. Ct. R. Crim. P. 
li § 3:22·1 to 3:22·12 (1971) 

NEW MEXICO 
N.M. Stat. Ann. § 41-15·8 
(1972) 

NEW YORK 
N.Y. Crim. P. Law ~ § 
440.000 to 440.040 (McKin' 
ney 1971) 

NORTH CAROLINA 
N.C. Gen. Slat. § § 15.217 to 
15.222 (Cum. Supp. 1974) 

NORTH DAKOTA 
N.D. Cent. Code § ~ 29-3:2·01 
to 29·32·10 (1974) 

OHIO 
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FOOTNOTES 

a. Counsel vlil1 be appointed for an :indlgent petitioner 'where com:t 
determines that the nppJ.i r;l hon shall not be sU;11mal~i1y disposed of on the 
pleadinz,s. AJ.<1sko. Sup. Ct. R. Crill1. P. 35 Cf) (19()8). 

b. If the P(:ti,t.iOii"i" ,dC'r:il~es Llpi)ointcd cnun:~cj he must cOf.1plcte 
under o(,t11 the (~\1C:;ti0Ll1<d.r(: provich'd by the court. If the com:t is 
satisfi..:-.! tlH.t puLitiol1eJ"ir; inclj~,t'nt the; court s!"!nl1 appoint counsel 
1-/ho may [.Lle tm nnendcd ]'>t t.:i ~ i"l1 vithin 15 daYE\ of a;)pOintl:~C~[lt. Ariz. 
Sup. Ct. lL Crhl. P. 32.5 (1J) (1973). 

c. An appe:nl fn'7,l C':c (;(llj;~l or till.'. pnHt ('Oil'.'iction potition is 
allo\-lC''.d, ilO'.·:C.VCT} tho <:;;gr:i(c':Cl\ purt)' ,':"u;i.l1 ten clays ai"tcr the ]~uling 
of the Gourl lllUSt )::0\'2 I:h(: court for reLc'~n"jng. Only after a deninl for a 
motion for rchcilrJn~~ ;:~<3y tIl<' party then pC't:itil'll1 t.he appropd.atc appellate 
court for rcvim,' of th(: [~ctil'dS of the triul '·-'u~L. 1d. ti32. 9. 

d. Cc .. w;;cl is ~'l'l'C}" .. :~~ ,i fel' tl,,:;: pr:::-;(ir~(':: £0':" .:1 lil.'ilring in rhe ci1:cu': 
COlll:t a~l(~ ~lpr·eal te, tL(~ SUi:';""," CCl~j:t, if d'e pctLtj ll1.::r a2.le::gu:, that he i.' 
I.m:1bl~ to C'l1~ploy LGI.!l1.'~~l HMI Fay costs, m~d the Cl.'urt is satisfied that the 
alleget:ir.n is tru:.:. l\J:l~. Sup. C:::. R. Cd,;, P. 1 0) (Supp. 1973). 

e. Only a pr:is(';1{.'r ,I'11O[;C C~lse '.:DS rIcl: Qi"·ncnlcd to the St..tprc:I:le Court 
may filt: <'1 post":(fl'"Lction. 1 ,·,.:i.t:ion. rd. Rule 1 (8), 

f. A' judge ;lcrtr Llg any llabeD.s COr-Pl.;:; slw'.1 proceed in D. st'm,:nnry 
U(lY to doten;;i"Llc I.lle, f;::cts D:ld i.s~:uc.s: 0); riC! (-,se by hC;1rillf~ tlH?, U!stimony 
al'l.d argtln~:ntB tl!r',':;-Ll1. <:no ilHtl;i)'Q flilly 1.:1('" ,he CcJt;i~e of inl'risonl1l~n!:> (end 
SI~1111 ti~('rc1J~'on (.: S1'C';'l' of the c.ase cs 1<:\! <:..u1 just:i.ce require. Conn. Gen. 
Stat . .Ann. §52-/17.' (EC,O). 

g. No ap) ".,1 freLl the jucJgr:cTn: rcr::ll:!:ed in a hobeas corpus procC'C:'dinp 
brou~ht in cluL:;r U) 0bt:l'i:l his l:(;l(~.'lse by or- on ~wh,;:1 f of one \dlO hilS bu'n 
convj.cte·d or: <.'.. cr.: n:~ r;holl be i"kc:n, unlc".':; the jL1C:;" before ',."hc;n the case 
was td.t·d or A j';' ~ :Lc.-c of the SllPl.'cr::£" CC1H:~ of :::rror 8, \.:3. thin 10 days after 
the: C'::iL,! 1::-'; dc.'ci"i, c'~l:ti£:icG that n ql1u;i.\on is in\'olYc.:d :in the decisior, 
whic.h OU;;ilL tr, 11(; :r.:'rf ,~·\.'cd by the Supre:i1c! Cour t of c.:r1"01.'8. Iel. 

b. 1m ClTrJi"/.tj\·;i ::1,:1;' he filed at m\)' ti'~;c) prt'viclcd l hm,rCVc?l:\ that 
post (:on\'J,ct.: ,·1.ic>E ;;1:[111 not be iiv<1"ij;,hJe SJ ]t'n;, as there is 11 

po,:cdllJjity (l1 Ll ~il': t.i.::.-.}y ;i'lk:,1 [1.'\.:. til,_ .\\\J~:~·'>:lt cf c('lwlc.U.un. 
Del. SlqWL Ct.. Cr.;:::. I~. 35(.,) (1"7';). 

i. III th:.:,> cl.!tilf;!:S C{'.~;:(~l1t ::ft{,l" 11<:. Sup. Ct. R. Cril;). P. 
1:118 i.Hlthor IWi.lH'< ;)\It tL'.t: ii' :i" :L::r-ilr:..;:nt, ~r' n:'LQ Ul,'ll Hlth(,t!:~h 
authorj~:(·!; (l Il10t.('~1 L·,~t)' tl.! tl(.ld(: ~,: . .,~, ~~L.'·,~"", C(i:· ... ~: \l:L \r. Stale, l~.;'i SO. 2u 3!;;" 
(J0()6)) prccJuc!,';; :1 J:,(,U,I.·l~ to \';t,::,t-", \.':t:i.',. , . .1~'!"f:·~:L <11";'(":11 of (l1,' C:J:i::~in.;:lJ 
l'l.)nY·{t~~·lc\n ~,~ ~".IL·J't ,_~"f_" ~;J :<. i:~l\! t1."~v ( .. :, '.: t, ;",!" 'll .!t11"'~.:.·~d~~(·.l.r.nn ~t;, in 
the tlpp·.-~11~'!.~1 court Utlt';l \!t'·ttq"r1i.LL~L~~··;1 or Ll'{' :::I:l'dl. 
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j. It seems unclear ~ ... hether a hearinr, is discretionary or mandatory. 
I, Code Ann. tit 50 §127 (6) (1974) provides that the court shall set the 
Il~:e for heHring on the issues HiLhin a reasonahle time after the filh1g of 
I," defensive pleadings. It is not clear "(vhether the motion to dismiss 
'h" petition may be granted without a hearing. 

k. If the anSI\'81. raises a r::itcrial issue of fact that cannot be determined 
\ t.he face of the record the court ,.;h<111 ~~l-D.nt a prompt hc:aring and, if the 

"d. nnt is Hi l:hout counsel of record and is finnncially .. m2ble to employ counsel, 
"'1' court shall appoint counsel to represent him in the pH'coeding) including 
"i'oal. Ky. Ct. App. R. Cl:im. P. 1142 (5) (1972). 

1. La. Code CriLl. P. art. 363 (1967) vrovides that the Hrit of habeas 
'j'IlS shall not be g'c~~!1ted to n cor:':ictcd pi..:T.'bOn for a cause under ,:rt. 362, 
., if he may appenl, or has done so and the appeal is pending. 

m. Counsel \<7ill be appointed for indigc'l1t petitioners ,,,hen a petit:Vner 
"'l~s ts) hO;lGV8r, the:: petition r,,1..lSt be f:i l .. ,,·:~ in good f &iLh, have merit; and 

, 1 he frivoloUE, for a counsel to k" appointC:.d, l·fe. Rev. Stat. Ann. tit. 14, 
,',6 (1964). 

n. If the petitioller allegE':s that he h. ul1&ble to E.Ti1PJ.oy COUllfJcl, the 
1k of the c.ourt in \,'hiclt the" pCltition \,'as filed shall notify the I'l.'.blie 

. 'onder of that: district, J'1d. Rulcs of Procedure BK til (3) (1971). 

0, Hd. Rules of P1·ocp.durc· Bl( 4ft (J;71,) , and Vernon v. h'arden, Hd. 
"ii-entiary, lll>:d. Al'P 3!,O, 274 A.2d 405 (:S!71.). 

p. A petition may he filed Dt any time !xccpt that where an nppcol 
heen tal~cn frem the j Ud:'.ilI8nt Df convic tiCl to the cour t cf appeals or ,be 

, 1 t of speciL11 u.pper.Is, it shall not be l1(!u:u:nry to take any action 
i.foever on tlw petition ulltil thE! judS;n:ent ,)f CO;1VictiCl)l beCOl'1eS final in 
court to Hhicb the appeal \'!<lS td~(.m. Hd I.nn. Code ar.t. 27) §6lI5A (e) (1971) . 

q. The pet::'tion may be entered in any county. Hass. Gen. Laws eh. 250, 
(1968) . 

r" Post conviction c.pp1icution may be :i.1dc at any time except at u 
"when direct appellatc relief:is avail;1]J,l.C:. £.Jinn. St~t:, Ann. §590.01 

"'p. 1974). 

s. If a motion presents questions of ::.:\. 0r issues of fact the court 
'j l. appoint eounf,el j;'.n:cdiately to assis:.. c.'lt.' prisoner if he is an indigCl;t 

l'11 • I d. § 2 7 . 2. 6 ( 11) . 

l. A motion to v<!eatC') sel .wide or. cor;(!ct n S(.'IltcncC' cannot be 
·,tnincd ",hile an an1ca1 fro!':] the cOl1victior and !3entc;nCG l.S pending, or 
.ing the t:i.I;ll' \dthin l:ilicl1 on dPp(~'1.l li:ay be: Fer[(:.ct:cd. rfo. Sup. Ct. R. 
i. P. §27.26(h)(:2) (Supp. 1975). 
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e- u. A petitioner may move the court d1ich il:1poscd the sentence or the 
Supreme Court or any justice of the Supreme Cnurt to vacate, set aside, or 
correct the sentence. Id. 

v. Any person adjud~ed e;uilty of an offense in a court of l:ecord '-lho 
has no adequate rE:n1edy of appeal may file a petition. Hont. Rev. Code l\nn. 
§95-2601 (1969). 

w. Unless there is good cause ShOhll for delay, proceedings under this 
section shall be filed \-Jitbin one year foJ.lov.,ing the; entry of judgment of 
convj.ctiO!""l or, if nn appeal has been tal~en from such judgment, "\-;ithin one 
year from the final decision on or pursuant to the appeal. Nev. Rev. Stat. 
§l77.315 (3) (1967). 

x. If the petition is tl~ first ODe; filed by the defendant attacking 
the conviction, the judge sh.211 as of course, unless the defendant affirr.:at:i.\'ely 
states his intention to proceed pro se, refer the Elatte;r to the office of the 
public defender. On subsequent petitions cC0n~el shall be assi~ned onJ~ upon 
application ther£?fore cncb shoHing good C<111se. N. J. Sup. Ct. R, Crim. P. 
§3.22-6(a) (b) (1971). 

y. Pctiti0n to correct an illegcl sentence may be filed at any tirec. 
No other petition shall be. filed purfiu'::l.llt to this rl'le. 1:\01'12. than five years 
after rcnd:Lticn oE ju(lE::'cnt or senc('rtcc tCl uc. att<'cb'c! t1n10SS it: ",11::;ges the 
facts shO'.\'ing thfl,~ the c1(~lav b0yo~1d set tim:'> -,"~S uue to the defendants 
excusable ne~!pcL. rd. §3.22-12. 

z. Counse:. \'7ill be appointed l.m1er;s the 1:'otion nnd files 21id records 
of the. case concLlsivcly 1;110\-, th.'lt the prison"r is cl1titled to no relicf. 
N.H. Stat. finn. ~'!l-15-8(b) (1972). 

aa. It \'101l1J seClm that a he~n:in8 is mandG:.tory except that the court 
may grant a mot~o~ to dismiss on the plc8dings. N.C. Gen. Stat. §15-220 
(Cum. Supp. 197~). 

bb. Counse' will be appointed if the petj~ion is sufficient on its 
face, and the pct.lti.oner is indig(!nt. Ohio He\!. Code fum. §2953.24 (Supp. 1974). 

CC. COUP~8] necessary jn Lcpresenlalion sllnll to made available to the 
applicant nfter Ciling thQ application, on a fjnding by the court that such 
assistance is necessary to provide a fair deterninatiml of meritorious claims. 
Okla. Stnt. 1~~1'1, tit. 22 §l0i12 (Supp. 197 /+). 

del. A mot~lH; for pOGt cOlwiction relief shall not be 17'adc; '·.hi1e such 
motione) [lS (not~(1U i.n :i1"l'C'f;l of jt:(\~;:;icnL, 1:;oti(,l1 fOt" n nc\·; tl:inl, or direct 
appeJlntl~ relief ,·f the senl:clIce or cOllv.ic:Uon are still av;].ilable. arc. RC\T. 

Stat. §13S.5hO ()~74). 

ce. Any per:,Oll dm;id.11l'. to obti1in reli.ef under this act shouJd set 
[ot:th all of hiH dWll ~1\f,liJ,·.[lh' ~_l':ml\d~; fnl' nl(.:h n·lit'f for :H1\, IJ:n't.LeuJar 
scntC'l1C'(' Ill' is ClIlT,IlLly :;In'in', in > •• t:~~n l'~'LiLj,t"n ,::1(; Ill! ~;h;~l]. i:l! cLLJl.lcd 
to onJy onL! j)L!titit.'l1 fur c-ach such cri:.i:. Pa. Stal. Ann. tit. 19 §.lJ.~;O-S(b) 
(Supp. 197Lf), 
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ff. An action to secure post conviction relief shall be brought in 
the court in whir::h the judgment of conviction \'laS entered, except that a 
person seeking H.lief from a judgment entered by the district court shall 
bring his action in the superior court for Providence County. R.I. Gen. 
Law § 10-9. 1-2 (Supp. 1974). 

gg. A petition [or relief under this chapter may be [iled at any 
time except tlwt proceedings thereunder cannot be lUlintuined \-:hi1e an 
appeal fro!,1 the conviction and sentence is pending or during the time 
within uhich such appeal may be perfected. S. D. Co;np. Lm\'s Ann §Z3-S2-4· 
(Supp. 1974). 

hh, The 111:i80ne1' in custody, under sentence of 8. court of this state, 
may pc!tit;·.n [or post COllvJction relief under this chapter, at any tir,1C 
after he has e~:hausted his appellate rcr.:cdies, or his time for appeal in 
the l1ature of a Hrit of error has passed, and before the sentence has 
expired or has been fully so.tisfiej. Tenn. Code Ann §!J9-3802 (Cu,'TI, Supp. 1974). 

iL Vt. Stc't. Ann. tit. 13 §7133 (197!f) tlaS interpreted in In re Bashaw) 
278 A.2d 752 (197]). That eaSl~ held that '-:;'I(l.e S1.;i:'];!£lTY action \vas und(:rtal<en 
in a proceeding ir t[.e nature of post cO:1viction remedy) proper implementation 
of the statutory purpose required the court to currori: its ruling by stating 
the conclusions of la\-l upen i.Jhiclt it predicated its ac.tion. 

jj. Only r:llC court or any judfe thereof in V3ca tion ~ .. Thich entered tb? 
original jud;;men ... order of convictio.l. or eouvictions complained of l.n t11(; 

petition shall have the I.luthority to iSSUe the Krits of habc,,';.o corpus) \'Jhl;:;;.e 
the prisoner is h:~ld under criminal process. Va. Code Ann. §8-596(b) (1) 
(Cum. Supp. 1971f}. 

kk. Every petition filed by a prisoner seekin~~ a \';'Tit of habcDs COTlwS 

must be filed on the fort: SL:l:. forth in the statute. failure to usc such fC.':'1il 

and to comply subfltanti;1J.ly 1dith such foxnt shall entixle the court_, to \',h:' ch 
such petition is directed, to return such petition to the prisoner pcndJ.ll > 

the usc of and substi'intial cOlllplinnce \'lith SUC.l form. Every petition filv) 
by a prisoner, seeking a Fri t of habens corpus) sh.:111 be filed on a fOl"'!n to h~ 
approved and provided by the office of the altcrney general. Id. §8-596.J(a)/(h). 

11. The petition for habeas corpus may be filed at any time after the 
conviction and Bentm-:ce in criminal proceedings. have heen rendered und imI-nsed 
and <lfter t:i.n:e for tnl,ing or an appeal \·:itil respect tho1:eto has expired .. or. 
the right of appC'nl \"ril.:11 respect thereto 110.8 been exhc.uc:tcd. \v. Va. Crd~~ 1\nn. 
§S3- tw-l(e) (Cum. Supp. 197/,). 

i 
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1. Brown v. Allen, 344 U.S. 443, 537 (1953). 

2. New York State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932). 

3. At that time the collateral attack procedure had a 5 year limitation. 
See Chapter 1 p ___ . 

4. The "Central Index for Post Conviction Applications" 'vas instituted 
July 1, 1971. 

5. New York CC.P. § §465 (7) , 466. 

6. Id. Article 7 §7001. 

7. Id. §440.10. 

8. Id. §440.20. 

9. See ChaplP..r 1, Texas at p __ . 

10. Id. 

11. See Chapter 1, Colorado at p ___ . 

12. The list of those who assisted Ub wo ..... ld include over 180 court clerkt:} 
scores of prison clerks, and tens of p1.ison officials. He thank them 
once again for their assistance. 

13. Special thanks is due Mr. Hutchins, Mr .i·Jilkins, and --------------
14. See Chapter 1, Colorado at p __ _ 

15. Colo. Rev. Stat. Ann. §16-11-301. 

16. Their names include . 



CHAPTER I 

OVERVIEW OF COLLATERAL ATTACK PROCEDURES 

The states selected for study represent a broad spectrum of 

collateral attack procedures. Illinois, one of the first states to 

provide a special procedure independent of habeas corpus and other 

post conviction remedies to collaterally test convictions, lireits 

availability to constitutional issues but mandates the assistance of 

counsel and allows for appeal as a matter of right. California and 

Texas procedures are firmly rooted in habeas corpus but each has 

evolved a distinctive procedural approach. In Texas the petition 

mus t be filed i.1 the trial court and only the Criminal Court of 

Appeals may gra,lt relief. In California, O:':L the other hand, the 

practice at the :ime of the study was to permit filings at the trial 

and/or appellate levels having jurisdiction over the place the 

petitioner wa: res trained. Both s tates req~"ire that the claim be 

based on a jurisdictional defect, but California has vastly expanded 

the scope of th,it concept. 

The Colorado remedy) fashioned by rule of court and later by 

statute is the broadest of all in scope, testing both constitutional 

and non-constitutional claims, at the trial C0urt level with appeal 

to the supreme court. 

In this f,eetion we will highlight for each state studied the 

substantive and procedural aspects of collateral attacks in order tc 

place our quantative findings in their proper context. As a result 

this surr@ary is not exhaustive of all the nuances in each state nor by 

any means a gu~de to practice. It does however identify the major dimensions 

of the process during the study period in each state. As other aspects rl:.late 

to the exposition of our findings we will note them. No"te also that we ha1"e 

used the common term petition throughout, rather than application, motion, 

etc. in order to simplify exposition. 



2 

1. Illinois 

The Illinois procedure has existed with little change for 

almost three decades. As such it represents one of the earliest 

efforts in providing a single) more broadly applicable) and available 

remedy for state prisoners. Its origin lies in a state penitentiary 

rule which required that a prisoner must retain counsel before he 

could pursue post conviction procedures to test his confinement. When 

the Federal Dis tric t Court in the 1944 case of U. S. ex reI. Bongie.. ""il0 

v. Ragen; declared the rule unconstitutional) Illinois prisoners 

literally became the majority of filers 'Ln forma pauperis for certiorari. 

before the Su~reme Court. This fact focused attention on the procedural 

problems of the then current remedies, the write of error, statutory 

coram nobis) and state habeas corpus. One commentator summarized the 

prisoner's situation at that time as fol101>''3: 

Thus although in theory Illinois had three post conviction 
remedies, it was difficult to determine 'in a given case which of 
these a convicted prisoner could utilize. Because each of these 
three post conviction remedies had its o~vn peculiar function, 
it was possible for the Illinois Attorne' General before the 
Supreme Court of the United States to c)n£ront indigent prisoners 
with technical arguments when post-convLction relief was sought. 
For example, where an indigent filed a l-'etition for a writ of 
habeas corpus he was confronted with the c,rgument that the proper 
procedure was a motion in the nature of ~vrit of error coram nobis 
qecause the fac ts being alleged were not. known to the trial court 
at the time judgment of conviction wa", entered. Where he 
proceeded by petition for writ of error coram nobis he was 
confronted with the technical argufCP:lt tha,t the facts alleged were 
known to the trial court; therefore. ~ hr, proper procedure was 
writ of error. 1-,1here he sought ~vrit or error, he was confronted 
with the technical argument that the fa·;ts being urged were in 
the bill of exceptions and since bills JT exceptions cost money 
and had not been included he could not ge= an adjudication of 
his constitutional claim. These were so~histicatedJ and indeed 
in most instances highly successful arg~ments) which resulted 
virtually in foreclosing post-conviction relief to Illinois 
prisoners prior to 1949. 2 
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Finally) in Marino v. Ragen ML. Justice Rutledge's measured 

warning impelled corrective action: 

[TJhe Illinois procedural labyrinth is made up entirely of 
blind alley8) each of which is useful only as a means of convincing 
the federal courts that the state road which the petitioner has 
taken was the wrong one. If the only state remedy is the 
possibility that the attorney general will confess error when he 
detertilines that flagrant case will not survive scrutiny by this 
Court) it is hardly necessary to point out that the federal courts 
should be open to a petitioner even though he has not made his 
way through several courts applyin~ for habeas corpus) then writ 
of error) and finally coram nobis. 

A commission was appointed and drafted a court rule set~ing out 

a procedure for post conviction hearings. :l1e Supreme Court of 

Illinois declined to adopt the rule but upur. submission as a bill in 

the legislaturF:. it was enacted into law as He 'Post Conviction Hearing 

Act of 1949. 4 

Since then until the time of our study the principal amendment 

to the Act wae to increase the limitation on filing from five to 

twe nty years in 1965) and reads as follows: 

ARTICLE lL~. POST-CONVICTION HEARING 

122-1. Petition in the Trial Court. Any person imprisoned in 
the penit2ntiary who asserts that in the proceedings which resulted 
in his cOlviction there was a substantial denial of his rights 
under the Constitution of the United Stat~s or of the State of 
Illinois or both may institute a proceeding under this Article. 
The proceeding shall be commenced by filing with the clerk of the 
court in which the conviction took place a petition (together with 
a copy thereof) verified by affidavit. Petitioner ~hall also serve 
anoth~x cory upon the State's Attorney by any of the methods 
provided ~.11 Rule 7 of the Supreme Court. The clerk shall docket 
the pet1.tl,)n upon his receipt thereof and bring the same promptly 
to the attention of the court. No proceedings under this Article 
shall be \...Jmmenced more than 20 years after rendition of final 
judgment) unless the petitioner alleges facts showing that the 
delay was not due to his culpable ne~ligence. 
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122-2. Contents of Petition. The petition shall identify 
the proceeding in which the petitioner was convicted, give the 
date of tbe rendition of the final judgment complained of, and 
clearly se~ forth the respects in which petitioner's constitutional 
rights were violated. The petition shall have attached thereto 
affidavits, records, or other evidence supporting its allegations 
or shall state why the same are not attached. The petition shall 
identify any previous proceedings that the petitioner may have 
taken to secure relief from his conviction. Argument and citations 
and discussion of authorities shall be omitted from the petition. 

122-3. Waiver of Claims. Any claim of substantial denial of 
constitutional rights not ra:i.sed in the original or an ame!)-ded 
petition is waived. 

122-4. Pauper Petitions. If the petition alleges that the 
petitioner is unable to pay the costs of the proceeding, the C01."Xt 
may order Chat the petitioner be permitted to proceed as a poor 
person ana order a transcript of the proceedings delivered to 
petitionee in accordance with Rule of the Supreme Court. If the 
petitioner is without counsel and alle);.;es that he is without 
means to procure counsel, he shall state whether or not he 
wishes counsel to be appointed to represent him. If appointment 
of counsel is so requested, the court shall appoint counsel if 
satisfied that the petitioner has no means to procure counsel. 

122-5. Proceedingo on Petition. Within 30 days after the 
filing and docketing of the petition or within such further time 
as the court may set, the State shall answer or move to dismiss. No 
other or f 11rther pleadings shall be filed except as the court may 
order on i:s own motion or on that of either party. The court 
may in its discretion grant leave, at any stage of the proceeding 
prior to entry of judgment) to withdraw the petition. The court 
may in its discretion make such order as to amendment of the 
petition or any other pleading or as to pleading over, or filing 
further plee.dings) or extending the time of filing any pleading 
other than the original petition, as shall be appropriate, just 
and reasonable and as is generally provided in civil cases. 

122-6. Disposition in Trial Court. The court may receive 
proof by affidavits, depositions, oral testimony, or other 
evidence. In its discretion the court may order the petitioner 
brought befcre the court for the hearing. If the court finds in 
favor of the petitioner, it shall enter an appropriate order 
with respect to the judgment or sentence in the former proceedings 
and such supplementary orders as to rearraignment, retrial) 
custody, bailor discharge as may be necessary and proper. 
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122-7. Review. Any final judgment entered upon such petition 
may be reviewed by the Supreme Court as an appeal in civil cases. 

ARTICLE 122. ~OST CONVICTION HEARING 

A. Who may petition for relief 

Section 122-1 establishes the b;)sic nature and scope) and 

availability of the remedy. Although limited on its face to persons 

"imprisoned in the penitentiary" the Illinois Supreme Court made an 

early ruling that that term included female felons in the woman's 

reformatory as ';-lell as men awaiting execution in Cook County Jail. At 

the time of our study however) probationers) parolees) and misdemeanants. 

did not appear to come under the provisions of the act. Some question 

also existed if after filing an intervening release on parole or 

d.ischarge W01.l1d render the petition root. The Illinois Supreme Court 

has ruled that release on parole or discha:ge will not automatically 

have that effect where error or delay by the trial court in disposition 

5 
of the petition was a factor. As a practical matter we found that 

petitioners did not actively pursue pendinf, collateral attacks once 

released from prison. 

The time limitation change of 5 to 20 years had no effect on 

our study since our population was drawn ~xclusively from those 

convicted after the increased limit. The fE-.ct that only a relative 

handful of prisoners actually serve mOrE .. ~~;an 20 years and likely 

would have exhausted their remedies long b~fore then makes it 

questionable whether the limitation would e',e.r have a significant 

impact. .At any rate since no absolute federal limitation exists the 

limitation only means that the prisoner may have direct access to the 
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Federal Courts at that time. 

B. Where the petition is filed 

Section 122-1 mandates that the petition be filed with the 

clerk of the court of conviction who must docket and bring the petition 

promptly to the attention of the court. Some disagreement exists as 

to whether it is advisable to have the court of conviction review its 

actions in a collateral attack proceeding. 
6 At the suggestion of own 

the Supreme Court 
7 

the prac tice in Illinois and especially in Cook 

County is to ~ssign the matter to the convicting judge whenever 

possible) even if he is no longer on the c~iminal calendar. Although 

we cannot objectively resolve the issue from our data) it should be 

noted that relief in Illinois is obtained as infrequently as in 

California where the filing is typically not in the court of convi.cti,nn, 

Both Texas and Colorado require filing in the court of conviction with 

the former hadng the lowest rate of relief and the latter the highest 

rate. Thus it VJould appear that factors other than the familiarity 

of the sitting judge with the case are more critical to the outcome. 

C. Contents of the Petition 

Section 122-2 describes what the petition shall contain. 

Unlike Texas and California a standard form petition is not mandated 

or in general use. Argument and citation of authorities are to be 

omitted from the petition but supporting evidence including affidavits 

and records mus t be included or their absence explained., Section 

122-4 assures the indigent petitioner a free transcript of the trial 

record. The statute itself provides no substantive guidance for the 
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petitioner merely stating that he must " ••. clearly set forth the 

respects in which petitioner's constitutional rights were violated." 

However) as we shall shortly see counsel is readily available and 

such guidance is less critical than where the petitioner must meet a 

certain st~ndard in his pleading before counsel will be made available. 

Further) since counsel will normally file a supplemental petition 

the pro se petitioner need not have unusual ability in drafting the 

original petition. 

The requirement that any previous at:empts to secure relief 

be included in the ver\,fied petition is rnea'1.t to assist the state and 

the court in detennining possible issues of waiver or res judicata 

which may be present. Although proceedings under the act are considered 

as civil in nature and separate from the od 3inal criminal proceeding 

we found that in practice petitions are filed with the original 

case typically under the original indictment number and thus prior 

petitions are readily found in the record. 

D. Assistanc~ of counsel 

Sectio'l 122-4 as implimented by Supreme Court rule 651 provides 

counsel for v:.rtually every petitioner. Since the original passage 

of the ac.t i.n 1949 the provision for counsel has been an essential 

element of the procedure and a concomitant of the statutory waiver 

provisions. I.n the drafters' view the underlying policy of the act 

to provide one opportunity to fully test claims of denial of constitutional 

rights would :)e unattainable without effective assistance of counsel. 8 

The Illinois Sr.preme Court has adopted that view and in 1968 explicitly 
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stated that counsel must be provided the prc se petitioner even if 

the original filing raises no arguable ground for relief.
9 

The Supreme Court went even further and mandated both by 

10 
cas~ law and finally by Court o..:ule that counsel in every case consult 

with the petitioner by mail or in person) examine the record) ascertain 

the possible deprivations of constitutional rights and amend the pro se 

petition as necessary. On appeal) unless counsel can so certify) the 

court will automatically grant a new proceeding to the petitioner. 

No other state studied provides counsel so readily nor under 

such direct control in terms of counsels' uuty towards the petitioner. 

E. Multipla petitions 

The policy of the Illinois Act is to provide one plenary 

procedure. By the terms of the act "Any d.s.im of substantial denial 

of constitutLmalrights not raised in the original or an amended 

.. . . d 1111 
pet~t~on ~s wa~ve . However) we have already seen an exception 

. where counsel lacks due diligence in pursuing the issues. Other 

exceptions li~ely exist where fundamental fairness dictates such as 

a retroactive change in la~'l or a new decision which could not have 

been reasonably anticipated at the time of'the original petition. 

The ~elationship 0etween direct appeal and collateral attack 

under the A-::t ).8 more complex. Since under the Act a petition may 

be filed 01.'.:C the. petitioner is imprisoned he need not ~'lait until his 

appeal is decCded. In fact given the doctrine of res judicata as 

applied in Illjnois he may find it desirable to pursue both remedies 

at the same tin.e.. Illinois adheres to the general rule that has been 

taken errors raised even of a constitutional nature are fully determined 
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and res judicata or if not raised) but of record) waived.
12 

On the 

other hand) if no appeal is taken nothing is lost if there are no 

f .. 1 13 Wh b errors 0- a non-constltutlona nature. ere the prisoner has oth 

non-constitutional errors of record and an incomplete record with 

respect to constitutional errors pursuing both a direct appeal as to 

the non-constitutional errors of record and attempting to augment the 

record through collateral attack at the same time may be effective. 

In 1969 the Supreme Court of Illinois indirectly approved of the tactic 

in Hoore14 when it consolidated Hoore's direct appeal and his appeal 

from a denial of collateral relief. Our data indicates that thereafter 

there was a significant shift among petitLms to filing under the 

act while their appeal was still pending. Even in cases where only 

constitutional errors of record appear) initiating both avenues of 

relief simult<:!neously may greatly reduce the time between convictio(l 

and exhaustion of remedies. Our data shows that on the average a 

direct appeal :akes more than two years and a collateral attack 

almost as long to be decided. The vast majority of prisoners are 

paroled or discharged months before that full cycle can be completed. 

F. Procedure 

Under section 122-5 the state must answer the petition or 

move to dismiss within 30 days of the docketi~g of the petition. 

However) the co~rt may extent that period and may order further 

pleadings on its own motion or that of the parties. In addition) the 

court may permit the petitioner to withdraw the petition without 

prejudice at any time prior to entry of judgment. Again these 

e statutory provisions are meant to assure that the proceedings) once 

• 
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completed will have provided ample opportunity for the petitioner to 

have fully litigated his constituti.onal rights and thus provide the 

foundation for the statutory waiver provision. 

A hearing is held only if there are factual issues in dispute. 

Normally the need for a hearing is determined by the state filing a 

motion to dismiss. If the petition survives the motion a hearing 

is held. Only if the prisoner's testimony is required does he have a 

. h b h h . 15 r~g t to e present at t e ear~ng. There is no right to a jury 

trial. 

Under section 122-6 the court may grant relief "with respect 

to the judgmer,t or sentence in the former proceedings." Discharge, 

re-trial j or re-sentencing may be ordered. 'I'hus) it appears that under 

the wording of the section post-sentencing err.ors including appeal 

matters and parole determinations are ~ot subject to collateral review. 

However) the Illinois Supreme Court has found the act applicable \vhere 

the trial court failed to properly admonish f~he defendant of his 

right to appeal, provision of counsel and right to a transcript. 16 

E. Appeal 

Both the state and the petitioner hr.ve a right to appeal an 

adverse decision. Until June of 1971 the p.ppeal was cirectly to the 

Illinois Supreme Court, thereafter by Suprem3 Court rule the Appellate 

C t h d 1 · . . d' , 17 our s a exc USlve Jurls lctlon. 

By Illinois Supreme Court rule the clerk of the trial court 

must give notice to the petitioner that he hhs the right to appeal 

and) if indigent) to counsel and a transcrip~ of the collateral 

d ' 18 procee lngs. The appeal is governed by cr :.minal appellate procedure 
, I 

i 
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rather than civil although the procedure is deemed civil in nature. 

As such the court may reverse) affirm or modify either the collateral 

or original judgment including by reducing the sentence or the degree 

19 
of the offense . 

.. 
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2. California 

Althou~h a specialized procedure for collateral attack has 

been urged in California for more than twenty-five years) 1 statutory· 

habeas corpus remains the principal means of securing relief. As a 

result the courts have vastly expanded the scope of habeas corpus 

to accommodate the Federally mandated rights of prisoners on a piece 

meal basis. The result is a cumbersome procedure whose means often 

do not comport with the ends being sought. 

The relevant portions of the statute for our purposes are 

21 
as follows: 

§ 1473. fersons authorized to prosecute writ 

Every person unlawfully imprisoned or restrained of his 
liberty) under any pretense whatever) may prosecute a writ of 
habeas corpus) to inquire iato the cause of such imprisonment or 
restraint. 

§ 1474. Application by petition; signa(ure; contents; verification 

APPl,ICATION FOR~ HOW trADE. 
petition) signed either by the 
intended) or by some person in 

Applicati0~ for the writ is made by 
party for whose n;lief it is 
his behait, and must specify: 

1. That the person in whose behalf the writ is applied for 
is imprisoned or res trained of 'li£ liberty, the officer 
or person by whom he is so conf;ned or restrained, and 
the place where) naming all the pa.rties, if they are 
known, or describing them, if they are not known; 

2. If the imprisonment is alleged to be illegal, the petition 
must also state in what the alieged illegality consists; 

3. The petition must be verified by the oath or affirmation 
of the party making the applicat".on. 

§1475. Method of granting; grounds ior discharge after remand; 
courts which may issue writ on jubsequent applications; 
return, verification and conten.:s of application; service 

The writ of habeas corpus may be graal:.ed in the manner provided 
by law. If the writ has been granted b) any court or a judge 
thereof and after the hearing thereof the prisoner has been 
remanded) he shall not be discharged froD. custody by the same or 

---------------. _._-----_ ....• -
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any other court of like general jurisdiction, or by a judge of 
the same or any other court of like general jurisdiction, unless 
upon some ~round not existing in fact at the issuing of the prior 
writ. Should the prisoner desire to urge some point of law not 
raised in the petition for or at the hearing upon the return of 
the prior writ, then, in case such prior writ had been returned 
or returnable before a superior court or a judge thereof, no writ 
can be issued upon a second or other application except by the 
appropriate court of appeal or some judge thereof, or by the 
Supreme Court or some judge thereof, and in such an event such 
writ must not be made returnable before any superior court or any 
judge thereof. In the event, however, that the prior writ was 
returned or made returnable before a court of appeal or any judge 
thereof, no writ can be issued upon a second or other application 
excp~t by the Supreme Court or some judge thereof, and such writ 
must be made returnable before said Supreme Court or some judge 
t;:hereof. 

Every application for a writ of habeas corpus must be verificJ, 
and shall ~tate whether any prior appl~cation or applications 
have been made for a writ in regard to the same detention or 
restraint c(lmplained of in the application, and if any such prior 
application or applications have been made the later application 
must contain a brief statement of all proceedings had therein, 
or in any of them, to and including the final order or orders 
made the~ein, or in any of them, on app2al or otherwise. 

Whenever the person applying for a writ of habeas corpus is 
held in custody or restraint by any officer of any court of this 
state or allY political subdivision thereof, or by any peace 
officer of this state, or any political subdivision thereof, a 
copy of the application for such writ must in all cases be served 
upon the district attorney of the county wherein such person is 
held in custody or restraint at least 24 hours before the time 

. at which said ~vrit is made returnable and no application for such 
writ can be heard without proof of such service in cases where 
such service is required •... 

§ 1481. Production of body; exceptions 

BODY MUST BE PRODUCED) WHEN. The persDn to whom the writ is 
directed, ii it is served, must bring the body of the party in 
his custody or under his restraint, according to the command of 
the writ, except in the cases specified in the next section. 

§ 1482. Hearing without production of body; illness or infirmity 
of person in custody; adjournment 

WHEN HEARING MAY PROCEED HITHOUT PRODUCTION OF TIIE BODY. When, 
from sickness or infirmity of the person directed to be produced, 
he cannot, without danger, be brought before the Court or Judge, 
the person in whose custody or power he is may state that fact 
in his return to the writ, verifying the same by affidavit. If 

-! 
; 
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the Court or Judge is satisfied of the truth of such return} and 
the return to the writ is otherwise sufficient} the Court or 
Judge may proceed to decide on such retu':n, and to dispose of the 
matter as if such party had been produced on the writ, or the 
hearing thereof may be adjourned until such party can be produced. 

§ 1483. Time for hearing and examination of return, etc. 

HEARING ON RETURN. The Court or Judge before whom the .vrit 
is returned must, immediately after the return, proceed to hear 
and examine the return} and such other matters as may be properly 
submitted to their hearing and consideration. 

§ 1484. Pleading to return; summary hearing; compelling attendance 
of witnesses 

PROCEEDINGS ON THE HEARING. The party brought before the 
Court or Judge, on the return of the writ, may deny or controvert 
any of the material facts or matters S2t forth in the return) or 
except to the suffie-iency thereof, or al:ege any fact to shm., 
either that his imprisonment or detention is unlawful, or that 
he is entitled to his discahrge. The Cou:~t or Judge must there
upon proceed in a summary way to hear such proof as may be produced 
against such imprisonment or detention, or in favor of the same, 
and to dispose of such party as the justice of the case may 
require, ana have full. pewer and autho-;:-:tcy to require and compel 
the attenc.ance of witnesses, by process vf subpoena and attachment, 
and to do and perform all other acts and things necessary to a 
full and fair hearing and determination of the case. 

§ 1487. D~scharge of person in custody Ly virtue of process; grounds 

GROUNDS OF DISCHARGE IN CERTAIN CASES. If it appears on the 
return of the writ that the prisoner is in custody by virtue of 
process flom any Court of this State, or Judge or officer thereof, 
such priso~"1er may be discharged in any of the following cases, 
subject to the restrictions of the last se.ction: 

1. \.fuen the jurisdiction of such Court or officer has been 
~}cceeded ; 

2. Wht'n the imprisonment was at first lawful) yet by some 
act, omission, or event which has taken place afterwards, 
.,:hc party has become entitled to c. discharge; 

3. whon the process is defective in some matter of substance 
required by law: rendering such process void; 

4. M.<m the process, though proper in form, has been issued 
in a case not allowed by law; 

5. \.fu~n the person having the custody of the prisoner is not 
th:~ person allowed by law to' detain him; 

6. \.fuere the process is not authorized by any order, judgment, 
or Ihocree of any Court, nor by any provision of lai'l; 

7. \.fue.:::-e a party has been conuni t ted on a criminal charge 
without reasonable or probable cause. 

, 
; , 
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§ 1506. Appeals; criminal cases; jurisdiction; application for 
hearing in supreme cou~t; judicial council rules; bail; 
stay of execution 

An appeal may be taken to the court of appeal by the people 
from a final order of a superior court made upon the return of a 
writ of habeas corpus discharging a defendant or otherwise 
granting all or any part of the relief sought) in all criminal 
cases) excepting criminal cases Hhere judgment of death has been 
rendered) and in such cases to the Supreme Court; and in all 
criminal cases where an application for a writ of habeas corpus 
has been heard and determined in a court of appeal) either the 
defendant or the people may apply for a hearing in the Supreme 
Court. Such appeal shall be taken and such application for hearing 
in the Supreme Court shall be made in accordance with rules to be 
laid down by the Judicial Council. If the people appeal) or 
petition for hearing in either the court of appeal or the Supreme 
Court) the lefendant shall not be discharged from custody pending 
final decision upon the appeal or petition for hearing and he 
must) in c..'"ly case in Hhich a judgment of conviction has become 
final) be retaken into custody if he h~s been discharged; provided) 
however) that in bailable cases the defendant may be admitted to 
bail) in the discretion of the judge) pending decision of the 
appeal or petition for hearing. If the order grants relief other 
than a discharge from custody) the trial court or the court in 
~~lich the 8?peal or petition for hearing is pending may) upon 
application by the people) in its discretion) and upon such 
conditions as it deems just stay the execution of the order pending 
final determination of the matter. 

§ 1508. Jldge or court before which writ may be made returnable 

(a) A writ of habeas corpus issued by the Supreme Court or 
a judge thereof may be made returnable before the issuing 
judge or his court) before any court of appeal or judge 
thereof) or before any superior c)urt or judge thereof. 

(b) A writ of habeas corpus issued by a court of appeal or a 
judge thereof may be made returnable before the issuing 
judge or his court or before any superior court or judge 
thereof located in that appellate district. 

(c) A writ of habeas corpus issued by a superior court or a 
judge thereof may be made returnable before the issuing 
judg~ or his court. 

~llio may petition for relief 

Section 1473 is broadly worded to include both imprisonment or 

restraint of any type. Actual physical restraint is not required~2 

Therefore) habeas corpus relief is available to petitioners admitted 

I • 

"I , 
! 
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to bail,' to petitioners challenging revocation of probation when 

ju~gment and sentence have been pronounced blt execution thereof has 

24 
been stayed suspended) to petitioners challenging proposed conditions 

25 
of probation. Nor is it necessary for the petitioner to claim of 

right to release from all restraint; he may request a ruling on the 

26 
invalid portion of the restraint. The conditions of imprisonment 

27 
or restraint may also be determined. For the purposes of this study 

and to assure comparability among the atates) petitions which do not 

allege error in the judgment or sentence have been excluded. Further) 

only if the petitioner was imprisoned does he enter our sample. As a 
Il' 

result our findings relate only to those convicted and sentenced to 

prison who are challanging that aspect of the process. 

By its terms the statute places no limitation on the time of 

filing althoug'l the courts have applied the doctrine of laches to all 

petitions for the writ. Therefore) the petit Lon \'7ill be dismissed 

. unless the peti.tioner explains any significant: delay in filing the 

28 
writ or pursuing a direct appeal. 

B. Where the ryetition is filed . 
Under +:he California Cons titution and California practice a 

petitioner fnitially may file in the superior court) the Court of Appeal 

or the SupJ:eme 'Jourt of California.
29 

Until the 1966 amendment to the 

California Constitution jurisdiction of the respective courts was 

exclusively d~;endant upon the place of confinement. Since then it 

has gradually b.:.c.:ome clear that there is .only one geographical 

30 
limitation under California law and that by statute. RmoJever) the 
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practice of filing in the court with jurisdiction over the place of 

confinement was so firmly rooted that during our study period 

h . d 31 virtually no sift in practlce occurre • In fact as late as 1971 

the California Supreme Court was recommending transfer of certain 
32 -

cases to the county of conviction rather than direct filing. As a 

result, only 11 California trial courts were required to entertain 

petitions from prisoners convicted throughout the state. 

c. Contents of the petition , 
As of January 1, 1966 petitioners are directed to utilize a 

form petition as specified by rule of cour~.33 

Although the similarity between the 20 questions on the form 

and the once popular parlor game of that name is purely coincidental 

the approach :i.s much the same. That is it is presumed that the 

answers to the questions are within the knowledge of the petitioner. 

But is the orcHnary prisoner able to "State concisely the grounds 

on which you base your allegation that the imprisonment or detention 
34 

is illegal" along with the facts which nupport the allegation. It 

would appear that the form itself should provide more substantive 

guidance. A checklist of possible grounds for relief is usually 

rejected for two reasons: (1) the belief that prisoners will 

"manufacture" errors with the assistance of the checklist; in the hope 

of succeeding; and/or (2) such a list must necessarily be vague in 

some respec ts and sub j ec t to cons tant updating as ne,0,7 cons true ts of 

due process emerge. Clearly the second reason establishes the need 

for professional assistance rather than reliance on lay pleading 

• 

, 
; 
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whether or not a form is to be employed. As to the first reason for 

rejection of a more explicit format) it proves too much. That same 

reasoning would also lead to the prohibition of access to any legal 

materials which would identify possible grounds for relief. Until 

counsel is provided on a routine basis as in Illinois) it is difficult 

to view the collateral attack procedure as anything but a gesture of 

concern for constitutional irregularities in the conviction process. 

D. Assistance of counsel 

There is no provision for appointment of counsel at any 

stage of the habeas corp-us proceeding in California. Our data show 
() 

that only about 10 per cent of the petitions have the assistance of 

counsel in preparing the original petition. In most courts) if an 

order to show cause is issued or a hearing ordered) counsel) if 

requested) will be provided. However only about six per cent of the 

petitions ever :-each that stage. Our data sr.ow that only about 

,15 per cent of the petitioners ever had the a.3sistance of counsel 

for any of the~r petitions. In the majority of those cases counsel 

had been retalned. One disturbing fact is that almost half of the 

petitioners 'ivi'eh counsel succeeded in obtaining a hearing. Thus the 

lack of counsel appears to be a decided disadvantage in obtaining a 

full determination of the issues. If coun~el were more generally 

available it is Likely that more petitions wo~ld survive immediate 

dismissal. 

E. Procedure 

The staf;ute contemplates that after filing) the writ will. 

either be grante.:i or dt_ilie.d; and if granted a return made.; a traverse; 

L _____________________ . ___ . __ ._ 
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a hearing; and, finally remand a discharge from custody. The California 

courts, however, utilize an order to show cause rather than issuance 

of the writ itself) principally to avoid the need for the production 

of the prisoner in every instance. When the petition is summarily 

denied, as it is in more than 85 per cent of the filings, the petitioner 

may again file in any court as res judicata does" not apply. However, 

under § 1475 if a hearing is held and the prisoner is remanded to 

custody, a successive petition must be filed in the court of appeal 

and if again unsuccessful in the California Supreme Court. Thus 

under statutory habeas corpus, as implemented in California, hearings 

are seldom held, or if held constitute only the first tier of a three 

tiered system and tends to require multiple filings. 

The court is not required to make fi"tdings of fact and few 

judges at the superior court level regularly do so. In part this 

may be due to the fact that subsequent proc,=,edings by the petitioner 

are de novo proceedings rather than in the ,e of an appeal. As a 

result specificity in the determination by the lower court are not 

required by the reviewing courts. 

Although there is no provision for &ppeal by the petitioner 

from a denial of his petition) the State rna: directly appeal from an 

35 
order granting relief to the petitioner. TI1e decision of the court 

of appeal may be appealed by either par~y to the California Supreme 

36 
Court as a matter of right. Pending that final determination the 

petitioner may not be discharged.37 

Overall) the California procedure) though broad in application) 

is cumbersome in execution and does not provide an indigent prisoner 

equal standing in the litigation of his contentions of constitutional 

defects. 

, , 
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3. Texas 

As in California the Texas collateral attack procedure is 

by wri t of habeas corpus. Procedurally how'ever) Texas has fashioned 

a unitary procedure quite unlike California's three tiered system. 

The relevant portions of the Texas habeas corpus statute at 

the time of our study are as follows: 

ARTICLE 

11.01. What writ is 

The writ of habeas corpus is the remedy to be used when 
any person is restrained in his liberty. It is an order issued 
by a court or judge of competent juri.sdiction) directed to any 
one having person in his custody; or under his restraint) 
commanding him to produce such person) at a time and place named 
in the writ; and show why he is held in custody or under restraint. 

11.02. To whom directed 

The writ runs in the name of "The State of Texas." It is 
addressed to a person having anoLlter ~'1rier restraint, or in his 
custody; describing) as near as may be) the name of the office) 
if any) if the person to whom it is dire(ted) and the name of 
the person said to be detained. It shall fix the time and place 
of return) and be signed by the judge) 01 by the clerk with his 
seal; where issued by a court. 

11.03. Hant of form 

The vrit of habeas corpus is not invalid) nor shall it 
be disobeyed for any want of form) if it substantially appear 
that it is issued by competent authority) and the writ sufficiently 
show the object of its ussuance. 

11.04. Construction 

Every provision relating to t~~ writ of habeas corpus 
shall be most favorably construed in .;::.:.:l'~r to give effect to 
the remedy) and protect the rights of the person seeking relief 
under it. 

11.05. By \vhom writ may be granted 

The Court of Criminal Appeals) the District Courts) the 
County Courts) or any Judge of said Court" have pOlver to issue 
the writ of habeas corpus; and it is thei'~' duty) upon proper 
motion to grant the writ under the rules prescribed by law. 
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11.07. Return to certain county; procedure after conviction 

After indictment found in any felony case, and before 
conviction, the writ must be made returnable in the county where 
the offense has been committed. 

After final conviction in any felony case, the writ must 
be made retur'nable to the Court of Criminal Appeals of Texas at 
Austin, Texas. The writ may issue upon the order of any district 
judge, and said judge may upon preseutation to him of a petition 
for said writ, set the same down for a hearing as to whether 
the writ should issu~, and ascertain the facts, which facts shall 
be transmitted to the Court of Criminal Appeals with the return 
of the writ if same is issued after such hearing. Provided 
further, that should such vlrit be returned to the Court of Cririi.1al 
Appeals without the facts accompanying same, or without all the 
facts deemed necessary by the Court of Criminal Appeals} said 
court may designate and direct any district judge or judges of 
this State to ascertain the facts ne~essary.for proper considera
tion of the issues involved; and it shall be the dt1ty of the 
official court reporter of the district judge or judges so 
designated to forthwith prepare a narratiun of the facts adduced 
in evidence upon any such hearing and transmit the same to the 
clerk of the Court of Criminal Appeals wi=hin ten days of the 
date of such hearing. And it shall be the duty of the district 
clerk of the county wherein the writ is issued to m2.ke up a 
transcript of all pleadings in such ca3~ and to transmit the same 
within ten days to the clerk of the COU1:f: of Criminal Appeals. 
Provided, that upon good cause sho\vu, the time may be extended 
by the Court of Criminal Appeals for filing of such narration of 
facts or transcript. 

The clerk of the Court of Criminal Appeals shall forthwith 
docket the cause and same shall be he arc by the court at the 
earliest practicable time. Upon review:1ng the record the court 
shall enter ~ts judgment remanding the p·~titioner to custody or 
ordering his release, as the law and facts may justify. The 
mandate of the court shall issue to the I~Ol1rt issuing the \vrit, 
a1? in other criminal cases. After convic;t:Lon the procedure 
outlined in this Act shall be exclusiv~ and any other proceeding 
shall be void and of no force and effe~t in discharging the 
prisoner. 

Upon any hearing by a districL JLdge by virtue if this Act, 
the attorney for petitioner, and the State~ shall be gi,ven at least 
one full day's notice before such hearit.t: :i_s held. 

11.12. Who may present petition 

Either the party for whose relief the writ is intended, 
or any person for him, may present a petition to the proper 
authority for the purpose of obtaining rel.ief. 

-------------~ 
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11.14. Requisites of petition 

The petition must state substanlially: 

1. That the person for whose benefit the application is 
made is illegally restrained in his liberty, and by whom, naming 
both parties) if their names are kno~vn) or if unknown) designating 
and describing them; 

2. When the party is confined or restrained by virtue 
of any writ, order or process) or under color of either) a copy 
shall be annexed to the petition) or it shall be stated that a 
copy cannot be obtained; 

3. When the confinement or restraint is not by virtue of 
any writ) order or process) the petition may state only that the 
party is illegally confined or restrainer' in his liberty; 

4. There must be a prayer irt t~1e petition for the writ 
9 

of habeas corpus; and 

5. Oath must be made that the allegations of the petition 
are true) qccording to the belief of the petitioner. 

11.15. 'V-7rit granted without delay 

T1.e writ of habeas corpus shall be granted without delay 
by the judge or court receiving the petition) unless it be 
manifest fr,)m the petition itself) or snue documents annexed to 
it) that the party is entitled to no rel.'.ef whatever. 

11.21. Constructive custody 

Tile words "confined)" "imprisoned)" "in custody)" 
"confinemi:::1l.t)" lIimprisonment)" refer not only to the actual) 
corporeal and forcible detention of a person) but likewise to 
any coercive measures by threats) menaces or the fear of injury, 
whereby on~ person exercises a control over the person of another, 
and detl'.ins him within certain limits. 

11.22. Restraint 

by "restraint" is meant the kind to control which one 
person exercises over another) not to confine him within ce.rtain 
limits) b~t to subject him to the general authority and power 
of the person claiming such right. 
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11.23. Scope of writ 

The writ of habeas corpus is intended to be applicable 
to all such cases of confinement and restraint) where there is 
no lawful right in the person exercising the power) or where) 
though the poser in fact exists) it is exercised in a manner of 
degree not sanctioned by law. 

11.32. Custody pending examination 

When the return of the writ 'has been made, and the 
applicant brought before the court, he is no longer detained on 
the original warrant or process, but under the authority of the 
habeas corpus. The safekeeping of the prisoner, pending the 
examination or hearing, is entirely under the direction and 
authority of the judge or court issuing the writ, or to which 
the return is made. He may be bailed from day to day, or be 
remanded to the same jail whence he came, or to any other place 
of safekeeping under the control of the judge or court) till the 
case is finally determined. 

11.39. Who shall represent the Stat~ 

If neither the county nor the dir.trict attorney be present, 
the judge may appoint some qualified practicing attorney to 
represent the State, who shall be paid the same fee allo"lved 
district attorneys for like services.' 

11. 59. Ob taining wri t a second, time 

A party may obtain the writ of }.abeas corpus a second 
time by stating in a motion therefor that: since the hearing of 
his first motion important testimony hap been obtained which it 
was not in his pOv7er to produce at the former hearing. He shall 
also set forth the testimony so newly ciscovered; and i.E it be 
that of a witness, the affidavit of the witness shall also 
accompany such motion. 

Article 11.07 is the provision in t~nns of the procedure to be 

followed. As such it distinguishes Texas procedure from that which obt~in8 

in California. 

Under Article 11.07 the writ of hab',!as corpus is the exclusive 

procedure fo'r relief by collateral attack froTa a felony conviction. The 

unique aspect is that) in essence, the proce-lure mandates a two step) yet 

unitary, procedure with decision making power residing exclusively in the 

e· 
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Texas Court of Criminal Appeals--the highest (and only) criminal appellate 

court. 

38 
In Ex Parte Young the Court of Criminal Appeals set out the 

procedure to be followed. As the court construed Article 11.07, the petition 

for the writ should in all cases be directed to the district court of 

conviction. Earlier petitions were filed directly in the Court of Criminal 

Appeals under the Texas Constitutional allocation of power to issue the 

writ to that Court. 39 However) the court determined that to implement 

Article 11. 07 it would no longer entertain such a writ . • ." unless 

it be shown tll""t the petition, or one containing like sworn allegations 

of fact) has been presented to the judge of ~he convicting court. 40 The 

court did not, however, grant the district courts the power to grant relief. 

The court held that under the terms of the Article the writ is returnable 

to itself for disposition. The only exceptions made were that the distri.~t 

court could 1) provide for counselor record on appeal, 2) determine the 

·voluntariness ot confessions, 3) and conduct numc Erotunc proceedings to 

correct the record. Other f01.111S of relief including discharge could only 

be ordered by the Court of Criminal Appeals. 

The dis tl;ict court, however) could issue the writ) conduct a hearing, 

and make findings of fact. If it did so it then "7as directed to transmit 

a narration of the facts developed at the hearing) as well as) findings 

of fac t and cone lus ions 0 flaw. 

In some respects the writ procedure is parallel to the appellate 

procedure with the exception of the ultimate power of the district court to 

grant relief. 
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Under Texas appellate procedure the appellate briefs are filed in 

the district court. Under Article 40.09 § 12 the trial court has a duty 

to decide from the briefs and argument, if any, whether the defendant 

should be permitted to withdrav7 his notice of appeal and be granted a new 

trial. The trial court has 30 days after the filing of the States' brief 

to rule on the motion. If it fails to do so the records and briefs are 

transmitted to the Court of Criminal Appeals for review. In effect, the 

procedure gives the trial judge an opportunity to review the judgment in 

light of the briefs and argument for error ard correct it) without the need 

for review by the Court of Criminal Appealb 
!l< 

The difference between the appellate procedure and the habeas 

corpus procedure is that in the latter the district court has only very 

limited power t~ grant relief. 

As mertioned earlier,' our data search was limited to the Court of 

Criminal Appealq records. As a result, a fil.er in Texas is one whose 

. petition has r3ached the Court of Criminal Appeals on transmittal from the 

district court. While this appears to be a stricter criterion than that 

in the other :~tates studied) unless the petition is passed upon by the 

Court of Crimiaal Appeals it is of no effect. 

It appears that at some point the petition does reach that court. 

The list of co~rt filings maintained by the Pepartment of Corrections was 

checked ag2ir,::;t the court index with virtually all being found as well as 

other petitio'lers not so listed. Thus) we are confident that our findings 

from the Court of Criminal Appeals are valid and) at any rate, meet the 

operational definition of filers. 
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4. Colorado 

In Colorado our study period began in 1968 through 1972) one year 

later than the other jurisdictions. During this period much legislative .. 

and judicial activity took place which affected the study. 

The basic collateral attack procedure was set out by rule of cour~, 

mandating a procedure to be utilized in lieu of habeas corpus: 

Rule 35. Correction or Vacation of Sentence 

(a) Correction of Illegal Sentence. The court may correct an 
illegal sentence at any time and may correct a sentence impose~ in an 
illegal manner within the time provided herein for the reduction of 
sentence. The court may reduce a sentence within 120 days after the 
sentence is imposed) or within 120 days After receipt by the court o{ 
a remittitJlr issued upon affirmance vi the judgment or dismissal ct t:he 
appeal) cr within 120 days after entry of any, order or judgment of thE:. 
Supreme CVlrt denying review) or having the effect of upholding a 
judgment of conviction. The court may also r~duce a sentence upon 
revocation of probation as provided by law. 

(b) Pos t Convic tion Remedy for Prisoner 'in Cus tody. A prisoner 
in custociy unc1'er sentence and cla.iming J. right to be released on the 
ground that such sentence was imposed jn violation of the Constitution 
or laws of Colorado) or o£ the Constitui::ion of the United States) or 
that the court imposing the sentence ,'las ,vithout jurisdiction to do 
so) or that the sentence was in excess o'~ the maximum sentence autho,- ·:.2ed 
by law) or that the statute for the vio'.ation of which the sentence 
was imposed is uncons ti tu tional) or was ~~epea1ed before the prisoner 
contravened its provisions) or that aft€",: judgment a violation of the 
constitutionally guaranteed rights occ~rrcd, may file a motion at any 
time in the court which imposed such s~ntence to vacate, set aside or 
correct the sentence, or to make such o'L'der as necessary to correct a 
violation of his constitutional rights. Unless the motion and the 
files and record of the case show to th\~ ,1atisfaction of the court that 
the prisoner is not entitled to relief. the court shall cause a copy of 
said motion to be served on the prosfcuting attorney, grant a prompt 
hearing thereon and take whatever eviden-::e is necessary for the dis
position of the motion. In all casus) t-'w court shall determine the 
issues and make findings of fact anG (,(,.1clusions of law with respect 
thereto. If the court finds that the judgment was rendered without 
jurisdiction, or that the sentence impo3ed was illegal; or that the 
statute upon which the sentence \'1as bust.rJ. is unconstitutional) or liJaS 

repealed before the prisoner contravened its provisions, or that tnere 
was a violation 01 the. prisoner1s consticntional rights t"hich was not 
raised and disposed of on appeal, the ct.'lrt shall vacate and set aside 
the judgment; impose a new sentence .• or grant a new trial, or discharge 
the prisoner) or make such orders as may <;:,ppear appropriate to res tore 
a right which was violated. The court may stay its order for discharge 
of the prisoner pending Supreme Court revi.ew of the order. If the court 
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orders a new trial) the transcript of testimony given at the trial 
which resulted in the vacated sentence by witnesses who have since died 
or otherwise become unavailable) may be used at the new trial. The 
court need not entertain a second motion or successive motions for 
similar relief based upon the same or similar allegations on behalf of 
the same prisoner. The order of the trial court granting or denying 
the motion is a final order reviewable on appeal. 

(c) Credit for Time Already Served. Whenever the court resentences 
a defendant under this Rule) it shall order that the new sentence be 
operative as of the time of the defendant's confinement under the 
original sentence) in which case any period of confinement under the 
terms of the vacated sentence shall be credited to the defendant as 
having been served under the new sentence so imposed. 

(d) Prerequisite to Habeas Corpus. No application for a writ of 
habeas corp1ls shall be entertained in any court in this state on behalf 
of a prisor~er who is authorized to apply for relief by motion pursuant 
to this i\.t! 1e 35 if it appears that he has failed to apply for relief 
by motion under its provisions. 

Rule 35 (b) 'was rr.odified July 30) 1970, to eliminate the cu?tody requiremel~t 

by simply stating !fOne who is aggrieved',' .•• may file. In a1l other 

respects the ~ule remained the same. 

The rem~dy was broadly conceived allowing relief when: 1) The 

sentence imposf,d or the judgment of conviction is in violation of the 

Constitution 'or laws of Colorado or the Constitution of the United States; 

2) The court imposing the sentence was without jurisdiction to do so; 

3) The sentence was in excess of the maximum sentence authorized by law; 

4) The statute for the violation of which the sentence was imposed is 

unconstitutional or was repealed before the prisoner contravened its 

provisions; 5) After judgment a violation of constitutionally guaranteed 

rights occurred. 

Thus, both constitutional and non-constitutiqnal or statutory ma,:ters 

may be raised and the trial court is given broad powers to correct the 

error. One limitation does exist. If the matter was 



28 

raised and disposed of on appeal the trial court cannot grant relief. Note 

hcwever that t:1e matter must have been actually raised on appeal. If the 

issue had not been determined and no appeal was pending) the court could 

42 
act. No principle of waiver attaches. 

The trial court of conviction has sale jurisdiction of the matter 

and unless the petition, file and record of the case demonstrate that the 

petitioner is not entitled to relief, a hearing must be held. The court 

must make findings of fact and conclusions of law in every case. An 

adverse decisi.on is reviewable by appeal by either party. If not appealed 

1 . . b . d 43 t~e Lssue may not agaLn e ra~se ) yet the federal courts ~vill find 

failure to exhaust state remedies. 44 The t:ial court is also granted the 

power to dismiss second or successive petitions which are redundant. 

Lackinv under the rule is any provision for counselor free transcript 

for the indigent prtsoner. The court has held that before a transcript 

will be provided the petitioner must show that he is entitled to relief. 45 

The le5islature became active in this area and passed a statutory 

collateral attack procedure) effective July 1) 1972) which closely follow<":c1 

the suggestions of the ABA Minimum Standards for Criminal Justice) Post 

C . . Rd' 46 onvlctlon erne les. 

40-1-510. postconviction remedy. (1) Notwithstanding the fact 
that no revieiV of a conviction of crime was sought by appeal withj.1 
the time prescribed therefor) or that a judgment of conviction vlaS 

affirmed upon appeal, every person convicted of a crime is entit~ed 
as a matter Gf right to make applications for postconviction revi;,.", 
An application for postconviction review must, i.n good faith, allege 
one or more of the following grounds to justify a hearing thereon: 

(a) That the conviction l\1as obtained or sentence imposed irl 
violation of: the consti.tution or laws of the United States or the 
constitution or la,vs of this state; 

(b) T1")at the applicant ~vas convicted under a statute that is 
in violation 01 the constitution of the United States or the constitu
tion of this state) or that the conduct for \<l1;lich the applicant was 
prosecuted is constitutionally protected; 
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(c) That the court rendering judgment was without jurisdiction 
over the person of the applicant or the subject matter; 

(d) That the sentence imposed exceeded the maximum authorized 
by law, or is otherwise not in accordance with the sentence authorized 
by law; 

(e) TI1at there exists evidence of material facts, not theretofore 
presented and heard) which) by the exercise of reasonable diligence, 
could not have been known to or learned of by the defendant or his 
attorney prior to the submission of the issues to the court or jury, 
and which requires vacation of the conviction or sentence in the interest 
of justice; 

(f) That there has been significant change in the law; applied 
to a~plicant's conviction or sentence, requiring in the interests of 
jus~ice retroactive application of the changed legal standard; 

(g) Any grounds otherwise properly the basis for collateral 
attack upon a crimina.1 judgment; or 

(h\ That the sentence imposed has been fully served or that 
there h8b been unlawful revocation of parole) probation, or conditiC'ual 
release. 

(2) Procedures to be followed in implementation of the right to 
postconviction remedy shall be as prescribed by rule of the supreme 
court of the state of Colorado. 

In addition to broadening the basis for relief, the statute appeared 

to alter the res judicata affect of appeal. Evan if an appeal had been had) 

the procedure could be utilized. 

The mas: activity, by far)was the result of 401-510(1)(F) which 

permitted relief on the ground that there had been a significant change in 

law which in the interest of justice required a retroactive application (,f 

the changed legal standard. A large number of prisoners claimed that thej r 

sentences should be reduced unde-r· this provision- after the Criminal Code 

47 was amended to provide for generally lower sentences. Although the 

Code was to be effective July 1) 1972) many prisoners sentenced prior 1-.) 

that date} petitioned under 40-1-510(1) (F) for a reduction in their sentfnce. 

It appeared that that was in fact the intent of the legislature. That 

is, the legislature felt that the provision would provide an opportunity 

for the courts to equalize sentences among the two,groups of prisoners. 

After our study period) on October 29) 1973, the Colorado Supreme Court 
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finally struck down that provision. It held in People v. Herrera that 

such a legislctive delegation of power infringed upon the governor's exclu-

sive constitutional power to commute a sentence after a conviction had 

become final. In the interim) however) our data shows that a number of 

petitioners did receive a judicial resentencing as a result of a filing 

under 40-1-510. 

A second major issue in collate~al attack in Colorado relates to 

granting of credit for pre-sentence confinement. Prior to mid-1972) 

Colorado case law held that jail time credit was not a matter of right • . 
Colorado, urlike Illinois) had no statute mandating automatic credit fOL 

jail time. Thus, credit for jail time waB a discretionary matter for the 

sentencing court to consider in passing sentence. 

As a matter of practice the courtts mittimus would often recite 

that presentence confinement had been considered in passing sentence. The 

sentence, hmve,'er, would be the maximum sentence proscribed by law.' 

Petitioners co.ltended,and the Colorado Supreme Court.agreed, it was 

mathematically impossible for the sentence to reflect a credit for jail 

time and that if it did the sentence, as passed, then exceeded the statL'coJ:y 

maximum for the crime. 49 

After the Jones case the legislature passed the following presentence 

confinement statute: 

Sentenc~.ng--consideratiot1. of presentence confinement. 

(1) in sentencing a defendant to imprisonment) the sentencing 
judge shall take into consideration that part of any presentence 
confinement which the defendant has undergone ",ith respect to the 
transaction for which he is to be sentenced. 

(2) The judge shall state in pronouncing sentence, and the 
judgment shall recite .. that such consideration has been given, but 
1'10 sentence shall be set aside or modified on .review because of allegE.d 
failure to give such consideration unless the record clearly shows 
that the judge did not, in fact) consider the presentence confinement 
when imposing sentence. 
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(3) If the maximum sentence imposed is longer than the statutory 
maximum for the offense less the amount of allowable presentence 
confinement, it shall be presumed that the judge did not consider the 
presentence confinement. 

(4) The provisions of this section shall apply to defendants 
sentenced before or after the July 1, 1972, effective date of this 
section. 50 

The statute requires the judge to account for the presentence 

confinement by passing a sentence less than the statutory maximum by at 

least the period of presentence confinement. The retroactivity provision 

on its face makes any sentence which does not meet the condition stipulated 

illegal and thus within the purview of 35(A) and/or 35(b), as well as; 

40-1-510. 

51 In People v. Nelson, hOi-7ever) the cottrt ignored the statute and 

chose to presume that if the sentencing judge said that he had taken 

presentence c~nfinement into consideration and yet had given the statutC'l.:'Y 

maximum, he acted properly. The court indilectly distinguished the case 

from the statute by implying that since the sentence was passed as the 

'result of a plea bargain the sentencing judg~ was free to disallow jail 

time. 

These t'wo issues, the retroactivity of the new sentencing standards 

and the proper accounting for presentence jbil. tL~e, dominatp.d the collateral 

attack filings in Colorado during our study period. Given the fact that 

those two issues affect one of the prisoners c.hief concerns--his sentence--

the result is inevitable. 
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3. 332 U.S. 561) 567) 68 Sup_ Ct. 240) 244 (1947). 

4. Act of Aug. 4, 1949) No. 630, p. 722. 

5. See People v. Davis) 39 Ill.2d 325) 235 N.E.2d 634, 
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(1968); People v. Jones 43 I11.2d 160, 251 N.E.2d 218 (~969). 
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11. Id. ch. 38 § 122-3 (1975). 
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14. Pec.ple v. Moore, 42 Il1.2d 73, 2L~6 N.E.2d 299 (1969); 

rev'd on other grounds, 408 U.S. 786 (1972). 
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16. People v. Griffin) 9 I11.2d 164) 137 N.E.2d 485 (1958); 

People v. Covin;ton) 45 I11.2d 105) 257 N.E.2d 106 (1970). 

17. Ill. Rev. Stat. ch 110A § 651(c) (1975). 

18. Id. § 651(b) (1975). 

19. Id. § 615(b) (1975). 
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2q.. Note: Use of Habeas Corpus for Collateral Attack on 

Criminal Judgments 36 C.L.R. 420 (1948). 

21r Cal. Pen. Code Ann. §§ 1473-1508 (West 1970). 

22. In re Jones) 57 Cal.2d 860) 22 Cal. Rptr. 478, 372 p.2d 

310 (1962); (not rendered moot by parole or trial) citing In re Stantos) 

169 Cal. 607) 147 P.264 (1915)); In re Taylor) 216 Cal. 113) 115) 

13 P.2d 906 (1932) (actual detention aot necessary); In re Smiley) 

66 Cal.2d 606) 58 Cal. Rptr. 579, 427 p.2d 179 (1967) • 

. 23. In re Berry) 68 Cal.2d 137) 6: Cal. Rptr. 273) 436 p.2d 
\C 

273 (1968). 

24. In re Thon~s) 27 Cal. App.3d 31) 103 Cal. Rptr. 567 (1972). 

-25.. In ~ Bushman) 1 Cal.3d 767) 83 Cal. Rptr. 375) 463 ~.2d 

127 (1970). Habeas corpus may be used to review the validity of the 

sentence or onler of probation; or to challe:tge the legality of any 

proposed cond~tions of probation. 

26. Nedl v. California) 55 Ca1.2d 11) 9 Cal. Rptr. 607, 357 

p.2d 839 (19(0). 

27., Anplication of Gonsalves) 48 C.2d 638) 311 P.2d 483 

(1957); Ex pa~te Riddle) 57 Cal.2d 848) 22 Cal. Rptr. 472) 372 p.2d 

304 (1962). 

28. -F.A parte Swain) 34 Cal. 300) 209 P.2d 793 (19l~9); l~ 

Streeter) 66 Cal.2d 47, 56 Cal. Rptr. 824, 827) 423 P.2d 976) 979 

(1967). The court in Streeter said errors that might have been 

raised on appeal could not be considered on collateral attack by 

habeas corpus) where no reason was alleged Guffic,ient to excuse 

failure to appeal. 

--- ----~----------
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29. Cal. Const. art 6) § 4) 4b) 5) 10; Cal. Pen. Code Ann. 

§ 1475) 1508 (West 1970). 

30. The Court of Appeals may order the writ returnable only 

before that court or a superior court within its district. Cal. Pen. 

Code Ann. § l508b (Hest 1970). 

31. Los Angeles County records were searched for filings by 

prisoners from that county. Although those prisoners accounted for 

40% of all prisoners in our sample b) our cut off date of June 30) 

1972 only 1% had filed a collateral attack in the county superior 

court and ;':lost had also filed in the cout,Ly of imprisonment as well. 

32. In People v. Tenerio) 3 Cal.3d 89) 89 Cal. Rptr. 249) 

473 P.2d 993 (1970) Health and Safety Code § 11718 was unconstitutional. 

Under this section) trial judges in narcotics cases were prohibited 

from dismissirg a prior offense charged in the accusatory pleading 

without the consent of the district attorney. The effect of dismissing 

. a prior convic f:ion was to shor ten the minimUl.l and maximum sentences. 

In Tenorio) the trial court dismissed a prior conviction without the 

consent of th'~ district attorney. The People appealed and the 

Supreme Court r,eld that § 1.1718 constituted an invasion of judicial 

power and '1vas violative of constitutional separation of powers. 

FollO'i,:_ng the decision many prisoners) who had been convicted 

of narcotiC'3. (·ifenses and whose prior convict1.ons had not been dismissed 

because the district attorney would not agr~e to it filed petitions for 

habeas corpus alleging that but for § 11718 their sentences would have 

been shorter. In re Crow) 4 Cal.3d 613) '94 Cal. Rptr. 254) 483 P.2d 

1206 (1.971) the Supreme Court recommended that wbe,n a petition for 

. 
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habeas corpus challenges the procedures underlying his sentence, the 

petition should be transferred to the sentenling court for considera-

tion. The court distilled this procedure from three cases: In re 

Caffey, 68 Cal. 2d 762) 69 Cal. Rptr. 93 .. 441 "P. 2d 933 (1968); 

In re Haro, 71 Cal.2d 1021, 80 Cal. Rptr. 588) 458 P.2d 500 (1969); 

In re Tenorio, 3 Cal.3d 89) 89 Cal. Rptr. 249) 473 P.2d 993 (1970). 

Many "Tenorio" petitions were transferred in accordance with the 

procedure. See also Inre Tahl, 1 Cal.3d 122, 81 Cal. Rptr. 577) 460 

P.2d 449 (1969), in which the petition was tr'l.llsferred when it alleged 

improper sel~ction of the jury at the sentb'cing phase of the trial. 
t\ 

Habeas corpus petitions grounded in the retroactivity of Barber v. 

"Page, 390 U.S. 719 (1968)) which set forth the right to confrontation 

and cross examination of witnesses at trial, must also be transferred 

to the court of conviction if not filed there. tn re Montgomery, 

2 CaL3d 863, 8'7 Cal. Rptr. 695, 471 P.2d 15 (1970). 

33. ~le major correctional f.acilities operated by the Depart-

ment of CorrecU,ons and the counties in "\vhich they are located are 

as follows: California Correctional Center, Kern County; California 

Conservation Crmter., Lassen County; San Quentin, Harin County; 

Correctional ~raining Facility, Monterey County; California Rehabilita-

tion Center) 1h verside County; Folsom Sto?te Prison, Sacramento County; 

The Ca1ifouuD. Ins titution for Men) the Southern Conservation Center, 

and the CalifcrnLa Institution for Women, San Bernardino County; 

Duval Vocational Institution, San Joachin County California Men's 

Colony) San Lu~s Obsipo County; California Medical Facility, Solano 

County; Sierra ':::onservation Center; Tuolofime Count,y. 
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34. The body of the form is as follows: 

INSTRUCTIONS--READ CAREJULLY 

Set forth in concise form the answere to each applicable 
question. If you do not know the anS~'ler to any question) you should 
so state. If necessary, you may finish the answer to a particular 
question on an additional blank page, but make it clear to which 
question Clny such continued answer refers. 

You should exercise care to assure that all answers are true 
and correct. Since the petition contains a verification, the making 
of a statement which you know is false. may result in a conviction 
for perjury. 

When the petition is filed ,'lith the Superior Court or judge 
thereof, only the original must be filed unJcss additional copies are 
required by local court rules. 

(I 

Hhen the petition is filed with the District Court of Appeal 
or justice ther~of) an original and three cop~_es must be filed. 

When the petiti('ln is filed with the Supreme Court or justice 
thereof) an original and ten copies must be filed. 

In addition, the law requires the service of a copy of the 
petition on the district attorney, city attor~ey or city prosecutor 
in certain caseH (Pen. Code § 1475, Gov. Code § 72193). 

PetitiC'-Ller should attach all relevant records or documents 
supporting his ~laims. 

1. in whose behalf the writ is applied 
--~~----~.-----------------~----(Name of person in custody) 

for is confined or restrained of his liberty at 
(Place of detention) 

by ---------------------------------_._------------------
(Name of -pe.rson or persons having custoriy--if names not known 

describe ~lch person or persons) 

2. Name and l~cation of court under whose process person is confined: 

~. 
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3. Nature of court proceeding (e.g.) cr'iminal case, commitment for 
narcotics 'addiction, insanity, or mental disordered or abnormal 
sex offender) and the case number, if known, resulting in the 
confinement: 

4,. The date of the judgment, order or decree for confinement and 
its terms: 

5. What plea was entered in the above proceeding? (E.g.) guilty, 
not guilty, not guilty by reason of in;';anity, nolo contendere, 
etc. ) 

6. Check ,,1hether trial or hearing '-laS by 

(a) d A jury 

(b) 0 A judge without a jury 

7. Was an appeal taken? 

8. If you answered "yes" to (7), list 

(a) The name of each court to which an appeal was taken: 

i 

ii 

iii 

(b) The result in each such court: 

i 

ii 

iii 

(c) The date of each such result and, if known, citations of any 
written opinions or orders entered: 

i 

ii 

iii 
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9. If the answer to (7) was "no" state the reasons for not so 
appealing: 

10. State concisely the grounds on which you base your allegation 
that the imprisonment or detention is illegal: 

(a) 

(b) 

(c) 

11. State concisely and in the same order the facts which support 
each of the grounds set out in (10): 

(a) 

(b) 

(c) 

12. Have any other applications, petitions ~r motions been filed or 
made in regard to the same detention or restraint? 

13. If you answered "yes" to (12)) list with respect to each petition) 
motion or application: 

(a) The specific nature thereof: 

i 

ii 

iii ---------------------------------------------------------------
iv ----------------------------------

(b) The name and location of the c""'u-rt in which each \(7as filed: 

i 

ii 
----------------------------~----

iii 

iv 

, . 
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(c) l~e disposition thereof: 

i ---------------------------------------------------------
ii ____________ ~ _________________________________________________ __ 

iii 

iv _______________________________________________________________ __ 

(d) The date of each such disposition: 

i 

ii 

iii 

iv __________________________________________________________________ __ 

(e) If known) citations of any written opirions or orders 
entered pursuant to each such disposition: 

i 

ii --------------------------------
iii -----------------------------------
iv ----------------------------------

14. Has any ground set forth in (10) been previously presented to 
this or any other court) state or fede:.al) in any petition) 
motion or application? 

15. If you answered "yesl! to (14») identity: 

(a) Which grounds have been previous~y presented: 

i ----------------------------
ii 

iii 

(b) The proceedings in which each gru'lDd was raised: 

i 
------------------------------------

ii ------------------------------
iii 

It", .1 
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16. If any ground set forth in (10) has not previously been presented 
to any court) state or federal) set forth the ground and state 
concisely the reasons why such ground h~s not previously been 
presented: 

(a) 

(b) 

(c) 

17. In the proceeding resulting in the cCTlfinement of) was there 
representation by &n attorney at any tine during the course of: 

(a) The p~oceedings prior to trial? 

(b) The trial or hearing? 

(c) Tne s0ntencing or commitment? 

(d) An a?peal? 

(e) The p',eparation) presentation or consideration of any 
petitions) motions or applications with respect to this 
conv';'ction? 

18. If you arlgwered "y.:!$" to one or more parts of (17)) list the 
name and address of each such attorney and the proceeding in 
which he ,1ppeared: 

(a) 

(b) 

(c) 

.. 
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19. Is the person in custody presently represented by an attorney 
in any matter relating to this confinement? 

If so, state the attorney's name and address~ 

20. If this petition might lawfully have been made to a lower court, 
state the circumstances justifying an application to this court: 

I, the undersigned, say: 
I am the petitioner in this action; the above document is true 

of my own knowledge, except as to matters that are stated in it on 
my information and belief, and as to those matters I believe it to 
be true. 

Executed on at , California 
I declare under penalty of perjury t~at the foregoing is true 

and correct. 

(Signature) 
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Texas Footnotes 

38. 418 S.W. 2d 824 (Tex. Crim. App. 1967). 

39. Tex. Canst. art. 5, §5. 

40. Ex Parte Young, 418 S.W.2d 824, 830 (Tex. Crim. App. 1967). 

IL.J 
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Colorado Footnotes 

41. Colo. Sup. Ct. R. Crim. P.35; 

42. See ill1itmann v. People, 170 Colo. l89~ 406 P2d 764 (1969); 
Gallegos v. People, 175 Colo. 553 488 P.2d 887 (1971). 

43. See Henson v. People, 163 Colo. 302, 430 P.2d 475 (1967). 

44. See Breckenridge v. Patterson, 375 F.2d 857 (10th Cir. 1967). 

45. See Valdez v. District Court for County of Pueblo, 171 Colo. 
436, 467 P.2d 825 (1970). 

46. Appro'led Draft 1968. 

47. Colo. Rev. Stat. Ann. tit. 18-1-105 (1973). 

48. 182 Colo. 302, 512 P.2d 1160 (1973). 

49. See People v .. Jones, 489 P. 2d 596 (1971). In Haiiel v. People, 172 
C')lo. 8, 469 P.2d 135 (1970) the court: held that Colorado ,vould follow 
the rule that it is conclusively pres~med that credit had been given 
if the actual sentence plus jail time did not exceei the statutory 
maximum. 

50. Colo. Rev. Stat. Ann. tit 16 §11··.?06. 

51. 182 Colo. 1, 510 P.2d 441 (1973). 
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Chapter II - The incidence and timing of filing a collateral attack. 

INTRODUCTION 

In each of the four states under study, the burden of the numerous post 

conviction motions was continuously stressed upon us. Indeed, we were led to 

* 
believe that "everyonell files and does so repeatedly. Those were the impres-

sions of the various prison and court officials we spoke to with a somewhat more 

relaxed atmosphere on the subject in the state of Texas. It should be stated at 

the outset that nowhere did we encounter a Ie'} ,::!l of filing that even approached 

the believed intensity, ~nd one does not neeG more than a quick glance at tne 
" 

crudest of the following measures in order to satisfy himself to that effect. 

PsychologistB no doubt can explain this major discrepancy between the facts 

and the myths and we -shall leave th&t subject to their expert analysis, noting 

only the follo\" Lng observations. 1-1hile the statements were forceful and some-

times emotional 'hey were invariably accompan:ied by a complete inability to quan-

tify these stat"mr:nts. Beyond "many II or similc.l.r adjectives of various degrees o+' 

intensity, the~( '"ere no ans-;"ers regarding any possible quantification to the "how 

manyl! or"how m<'. 'W times ll questions not to mention the lack of even a lIhuncl- IJ as 

to the IIwho," "T!h(~n" and "why" questions. It is perhaps understandable that people 

who deal \"ith chese problems are overc·7helmed by the sheer absolute numbers involved 

and humanly butmduly impressed by certain re~ent or recurrent filings by one or 

other indivi-ll.uis. Horeover, lacking the necessary figures one cannot be expected 

to link his j .npressions with such other determinants as the time spent in prison. 

* In Illinoir. \lhere He dre,,, our first sample, ~"e desif,c.ed and implemented it upon 
the belief that the percent filers is in the vicinity of 90% of the prisoners. 
It quickly became apparent tho.tt the situation is diffe.rent in reality and wE? had 

I 
I 
1 

i 
-i to resample <md add twice as many prison files to be checked in the courts for a 

post convict ;.on motion in order to end up with a reasonable sample size of filers: i 
The same hap'.'ened in California.. This lesson was then applied to the states I 

which we sampled later. 1 

J 
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Policies cannot be based on myths--the decision maker requires as much quantifi-

cation as possible in order to first correctly define and then realistically 

solve the probl~m. 

In this chapter we shall first analyze the intensity of filing using various 

measures each one designed to express the phenomenon from a different perspective 

and then discuss these resul ts in vie\o}' of the time frame in which the filing and 

other related major events occur. 

We first present in Table 1 the absolute figures for the five years 1967-

* 
1971 fo~ which the study was done. In each of the states the sample was a sys-

tematic one that utilized the order of admission for selection (i.e. the sequen-
t 

tially ordererl prisoner admission number with every n-th prisoner fal1 i'1C; into 

the sample). '1'he weights that appear in the table apply uniformly over the whole 

period and no correction is necessary for the varying numbers of admittees in 

different years. These weights are used whenever figures pertaining to the popu-

4It lation of priso~ers as a whole are given, in order to correct for the d~fFerent 

sampling fractions of filers and nonfilers. (See explanation of the sampling 

procedure in ger,~ral and in Colorado, in particular in Chapter 1). 

* Except Colorado where we took the years 1968-1972. 

, 

• J 
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e TABLE I--Major_ figuAt ~f referenc_e f~~~he st:ljdy 

ILLINOIS CALIFORNIA TEXAS 

Number of Admissions 11,785 26,952 30,526 

Estimated number of non-filers 10,868 24,720 29,700 

Estimated number of filers 917 2,232 826 

-----------------------------------------------
Nunber of non-filers il1 the: sample 

Number oi filers iu t.he sample 

Ratio of non-filers in the 
population to non-filers 
in the sample 

Ratio of filers in the 
population to filers 
in the sample 

Weights applied to the ratio of filers 
to non-filers in the -sample to estimate 
the general parameters of the population 

Nean number of filings 

% filers with more than one filing 

Mean number of filings for filers 
with more than one filing 

Estimated total number of filings 

988 

~-----

250 

11:1 

11:3 

1:3 

1.3 

21. 7 

2.1 

1,200 

1,030 495 

279 413 

~ 

24:1 60:1 

8:1 2:1 

1:3 1:30 

2.0 1.8 

52.6 41.4 

3.1 2.9 

4,500 1,500 

e 
COLORADO 

Canon City Buena Vista All 
2,516 2,330 4,846 

1,692 2,208 3,900 

824 122 946 

423 276 

412 102 

4:1 8:1 

2:1 1:1 

1:2 1:8 

1.7 

42.4 

2.7 

I., ;)00 
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We begin by presenting the respective number of prison admissions during the 

~ five year period, numbers that differ widely between states and may have a bearing 

on the very natLre of the post conviction question and the attempts to deal with 

it in th~ different states. In the abstract each admission represents a potential 

filer. Table 1 also presents the absolute number of filers and non-filers upon 

which the various estimates are based. These numbers vary because of the fact 

that we were unable to predict even in gross figures the relatively low phenomenon 

of filing. Thus, in California, for example, we drew an initial sample of 1100 

prisonerL expecting to find between 40-70% of them to be filers, when no more 

than 9~ had filed. We were forced to resample prisoners, in order to increase 

the number of filers. 

The number of admissions given is a precise figure upon which the individual 

samples were designed. By definition and uniformly amol1g the states, this number 

includes all new admittees and parole violators returning with a new conviction 
/ 

within the time period of the sample, but excludes parole violators retuLll,:d for 

continuation of c sentence begun before the time period. The total number of 

filers and non-·f: lers for the whole period of 66 months are estimates baspJ upon 

the ratios found in the sample of prisoners all of \·,hose court records were checked 

for collaterA.l l..ttack filings. As explained later, because of the varyin~ amount 

of time di~ferent prisoners were imprisoned it would be incorrect to derive from 

these figures a measure of intensity vf filing. Hhat these figures do ShOTl, however, 

'is the fact that: (1) the filing phenomenon varies widely among the states and (2) 

it is nowhere as intense as it is believed to be. 

Just as it would be incorrect to predict from these numbers the total number 

of eventual file.rs, it would also be incorrect to see in the estimated number of 

filers the total number of different filers that the courts in each of the states 

dealt with during the time period because it does not include those filers that 

entered prison before the date our sample begins yet filed during the time period. 

We shall return to discuss and estimate these figures in the next section. 
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Although the same reservations apply to the mean number of filings, these 

figures do show that, on the average, no more than two filings per filer were 

found during our follow-up period. Clearly those figures do not support the 

belief that prisoners tend to file endlessly and indiscriminately. This fact 

seems to imply that, independent of the legal requirements in the different 

states, the number of filings per individual tends to stabilize, quite possibly 

because of the time required to file. Thus, the relationship between various 

waiting ti..mes in the system and the length of incarceration combine to limit 

th e number of filings. An average pn . .::..:mer may we~l be on parole or even dis-

charged before his filings would start to pile up. The same 

pattern is apparent in terms of the percent 0£ filers with more than one fjling, 
IP 

and the average number of filings per individual with two or more filings. 

Similarly, the full distributions of the number of filings do not support the 

claim that numerous individuals file many motions, although they show that such 

cases rare as Lhey are, do indeed occur. 

Finally, the figures representing the estimated total number of filers and 

9f filings during the period, once more show Lhe great variability among the 

states. y,Thile hl the absolute these figures do not tell the true story of how 

many filers thore are the fact that they are derived for each of the s,tates in 

the same manner and for the same length of timE! (and, with the minor difference 

in Colorado, also for the same years) enables us to compare the intensity of 

filings among srates. This is done in Table 2 by taking Texas, the state with 

the lowest Tdce of filings as the base state w~th an intensity of 1 .and then 

presenting the respective figures for the other states. These figures then are 

calculated by dividing the proportion of filers in each state by the proportion 

of filers in Texas and similarly for the number of filings. Thus, the figures 

2.9 and 2.1 for:he comparative number of filers and filings in Illinois means 

that if Illinois would have the same number of prisoners as Texas, the 2.9= 

number of filers would be 2.9 times as many as in Texas 'vith 2.1 times as many 

.~ 
] 
11 

! ! ,I 

II 
1 
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I 
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filings than Texas. Stated differently, Illinois would have 2.9 times the number 

of filers and 2.1 times the number of filings than Texas for each (say) thousand 

prisoners. 

Table 2 -- State Comparative Intensity of Filings 

ILL. CAL. TEXAS COLO. 

Comparative number of filers 2.9 3.1 1 7.2 

Comparat~vc number of filings 2.1 3.4 1 6.7 

Colorado stands out as the state with the highest relative number of filers 

and filings, followed by California and Illil)ois. The comparisons are remarkably 

similar with respec t to each of the tlVO measures. 

We resisted the temptation to present the !Ipercent filers" figures in Table 

* 
1 for the simple reason that they ,,.,ould be meaningless. By our detiniL~0n, a 

filer is one that filed at any time since entering prison up to the cut-off point 
.,,* 

of our search on June 30th 1972. Thus a person entering prison at the eacliest 

possible moment with respect tv our sample, namely January 1, 1967 could fi~e 

during 66 months while a person entering the sample at the latest possiblt" point 

*** 
on December 31, 1971 would have had only 6 months to file. For this reason, 

counting the number of filers in the sample will not be satisfactory, and the 

resulting percent) not informative. The five year span was, however, nece:sary 

in order to be ab:'e to estimate the intensity of filing while allowing r;1: '.east 

to some part of the sample a longer period at risk. 

*** 

Our sample includes a period of five years which ,ve chose to look upon as com
posed of 5 "generationsll of prisoners according to their year of entr:r. There 
is no magic in the figure five and one could choose, for example, 10 consecutive 
Ilgenerationsll half year apart, by time of entry. We stayed ,,.,ith the y~arly span 
and ,vhenever possible the half year span because they provide a corrunon basis of 
reference and consist of sufficient number of cases to enable stdtistical 
analysis. 
June 30th 1973 in Colorado. 

January 1, 1968 and December 31, 1972 for Colorado. 
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2. The Probability of Filing 

A raw coun~ of the number of filers in the sample is misleading since the 

later an individual entered the prison the less likely is he to become a filer 

and be counted as One by the cut-off date of the court records Aearch. Thus, the 

count is by necessity an undercount and a serious one as such. Indeed, if the 

filing were uniform in time over the five years, one would have to double the 

number of filers actually found in order to have an estimate of the eventual 

number. However, the process is not' a uniform one in tune and such an estimate 

\vould .be wrong. It is thus important to define in very precise terms the meaning 

of the probah";'lity of becoming a filer and then calculate it accordingly. 

Our goal is to estimate the probability 0f ever filing a post conviction 

motion. Since, however, the time span bet,veen the time the last prisoner of the 

first year of admission entered the sample to the time of cut-off is 54 months, 

we do not have direct information about the probability of filing beyond this 
, 

length of time. For this reason we shall proceed to estimate the probability of 

:filing within th..1 first 54 months of entry and then derive from it the req',!ired 

probability of ever filing . 

. The first and simplest estimate of this probability would be to calclllate 

it upon the 1967 generation, which is the only one in the sample that actually 

had a full 54 month period to file. This estimate, however, is not the best 

'possible for two reasons: (1) It would by r.ecessity be based upon a relatively 

small number of cases and ,vould not utilize the total information avai2 aule in 

the sample; (2) It would be highly dependent upon the specific situation end 

behavior of the 1967 generat~.on which mayor may not be typical. There is, 

hO,vever, some information that only this generation can provide, namely, t,te 

probability of filing within 43-54 months of incarceration. Similarly, the 

probability of filing within 31-42 months of incarceration will be based upon 

the information contained in both the 1967 and the 1968 generations, and so on 
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down to the probability of filing within 6 months or less which will be based 

e upon the full information of the five year sample. In this way, at every single 

step the estimator will be derived from all available information with res0ect to 

that specific period of time. Furthermore, the possibility of a certain year un-

duly affecting the overall estimate is thus eliminated. The inevitable "price" 

to be paid in taking this approach is the fact that the resulting estimate will repre-

sent the average probability of filing for the whole period. This perspective will 

be investigated further in section 3 which deals with yearly variations. 

The method of calculation here and elsewhere is illustra'ted in :ietail for the 

state of Illinois as an example. We first present in Table 3 the gross figures 

by year of entry for our sample in the state. 

Year of Entry 

TABLE 3 

NUMBER OF FILERS, NON-FILERS 'I1ID ADHISSIONS 

BY YEAR IN ILLINOIS 

No. of Filers No. uf Non-Filers No. of Corresponding 
Admissions 

1967 L,9 178 583 
1968 61 191 634 
1969 67 214 709 
1970 42 199 639 

~~~1~9~77l~ ____________ ~25~ ______________ ~1~8~8 __________________ ~5~8~9 ____ __ 
1967-1'971 244 970 3154 

The number of filers and non-filers ;; n the table represents the number IJf 

cases for \.;rhich we have a record on file. T le number of "corresponding admissions" 

is derived from the prior t\.;ro numbers using th2 sampling ratios or 3: I filers, to 

non-filers. Thus, for example, the 49 filers in the sample of the 1967 genera-

tion of entry come out of th~ L.9xl+178x3=583 c;)rresponding number of admit tees . 
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That is not to say that whatever calculations we present for either the filers 

or the non-filers will be based on 244 or 970 cases respectively since some records 

have missing information for various variabl~s or combination of variables. As 

a result not all cases can be utilized for all calculations. 

The corresponding tables for the other states are presented in Appendix B: 

Tables 1, 2 for California and Texas, Tables 3 and 4 for each of the two samples 

in Colorado, the first from the Buena Vista prison and the second from the Canon 

City prison and Table 5 presents the unified, properly weighted sample for the 

whole state. 

Returning now to the estimation of the pr9bability of filing in Illinois, we 

present Table 4 and its explanation below. 
Ii 

TABLE 4 

=======PTtOBABILITY OF FILING IN ILLI1~')l='S============== 

Filing Period l'lllmber of Filers Number of People Probability Error Term 
in Honths at Risk of Filing 

6 or under 73 3154 .023 .00: 
1--12* 48 2565 .019 .005 

13--18 36 2565 .014 .005 
19--24 16 1926 .0C,8 .004 
25--30 11, 1926 .007 .004 
31--36 13 1217 .011 .006 
37--42 9 1217 .007 .005 
43--54** 2 583 .003 .005 

54 or Under 211 .093 .014 

* A period of ~-12 months means the period of filing a motion any time greater 
than 6 months bnd less than but including 12 months and similarly for the other 
periods, here :lnd everywhere else. 

**Because of too few cases, t~vo periods of 6 months each were pooled in this category. 
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First, W~ developed for each individual who filed a petition the time span 
*1 

between his admission date and the time he filed his first petition. We then 

grouped them according to the filing periods in the table, provided they came 

from the correspc'nding population at risk. Thus, for the "6 or under" period 

there were 73 filers counted in the sample which came from the total population of 

3154 people in the sample each of whom had the ability to fiLe within this period 

until the cut-off date of the court record search. For ::he 7-12 monthG period 

(and the same for the 13-18 months period), the population at risk consists of the 

corresponding number of all prisoners admitted by the end of 1970 and excludes the 

589 prisoners admitted in 1971 since not all of them were at risk for I.:' whole 

period', The 48 filers in the period are those counted out of the 3154-589=2565 

prisoners at ri~k. Similarly, as we go down the table, the respective number of 

prisoners are excluded, endj.ng up ~vith only the 583 prisoners admitted in 1967, 

and the 2 filers found among them for the period. 

The probab:i.:ity of filing for each period is then calculated by dividir.g the 

number of filers by the number. of people at risk. The overall probabilit) of filing 
*2 

within 54 months of admission is the sum of these individual probabilities, namely 

.. 093 for Illinois. The error term which accompanies each estimated probabi.lity re-

presents an approximate 95% confidence interval for that probability, 

'~l The date the petition ",as filed ,vas defin~d to be the actual date on the petition 
which was preferred over the date petition \Vas officially filed in court, In this way 
possible discrepancies due to intervening delays in the system between the preparation 
of the document.and the actual legal act of filing were avoided, In order :0 utilize 
most information available, the average difference bet\veen these t~vo dates "'dS calcu-
lated to be ,61 months a figure which was used to derive the date fiL:d fJr those few :1 

cases in whic.h we! had the date filed in court b~t not the original date on the petition, 
by subtracting th-Ls amount from the later date, Even so we were still leftl.vith cases 
of .f(.l~~:;g i~!lt:!:.on,. the treatme!].t of ~vhich appears later in the sec:1'~ t)n_, 
*2 Thi"s is~; acco-r"ciin"g to--the--"form~'fai?7A)'::'~~~_-P(A:Cf'~ovicfed"A-rf\ Aj;;pj,- Ti1-is 'meanS-

n

,-

that the probability of an event A can be calculated as the sum of indh idual pro
babilities of events Ai that occur ",ithin A provided the e'vents are mutually exclu
sive--no t,vo events can occur simultaneously, and exhaust~_ve--together thGY cover 

:1 

all possibilities in A, That this is so can be seen from the fact that ':he proba
bilities were so derived as to count each filer only once "'ithin his resPective time 
span, that is to say Simply that the probability of filing at all is the p,um of the 
probabilities of filing within the first 6 months, the next six months an~ so on up 
to the last period of filing, 

, :1 

! 
)' 
I 
1, 
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Thus, we can be 95% confident that the probability of filing within the 6 months 

or under period is between .023-.005 and .023+.005 or .018 and .028. An interval 

of the form .003+ .005 should, of course, be interpreted to mean 0-.008. 

In order to derive the probability of ever filing from the probability of 

filing within thr-. first 54 months, the following method was utilized. We hypo-

thesized that the distribution of ever fjling is an exponential distribution of 

which \ve are witnessing only the truncated distribution which stops in the sample 

at the 54 months point. The parameter ~ of this distribution was then estimated 

* 
from the sample which then permitted us to calculate the probabilities of filing 

within each period according to th{s fitted distribution, as they appear in column 

J of Table 5 below. The expected number of filers according to the fitteo distri-

bution is calculated in column 5 by multiplying the number of people at risk by the 

*The -~pone--;t:i.ai-distribtition function is i(L)=lQe-Gt where G is the only parameter 

that determine::; the distribution and t repre';<:!nts the time of filing in lu;)nths. The 

probability of filing within any period t is given by the formula l_eGt . In par-..-.-

ticular the probability of filing within 54 m,mths is given by l_e-e.54.and there-

f . h b b'l' f f'l' f 54 'l-' , b -6.54 Th . f 'ore t e pro a l lty 0 J.. lng a ter montd~ lS glven y e . us, \ve 

could estimate 0 and prove that the exponenti~l distribution is a good fit to our 

data we would then be able to estimate the p;:obabi1ity of filing after 54 months 

and consequently the probability of ever fi:iu3 a motion. We proceed therefore in 

this order. 

For the exponential distribution f(t)= (_e--Gt, the corresponding truncated dis-

tribution at 54 months is f(t)=. Ge-Gt .',ss·Jming then a straight random sample 

1 
-8.5f! 

-e 
of this distribution the maximum likelih00d e3timator for G was developed and 

evaluated through an iterative process ut{J~~ing the average time to filing as 

calculated from the sample. The solution of tile equation 1 54.e-8.54 
- - t = e I -9.54 -e 

in Illinois was found at 9 = .0435 for the ml!an time to filing of t :::17.3 months. 

Using this estimate for e we then get for the probability of filing after 54 

months 

.1027. 

e.5~ e.0929-"----- = .0098 
1 

-f).54 
-e 

and the pyobility of ever filing .0929 + .0098= 
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TABLE 5 

e FITTING an EXPONENTIAL DISTRIBUTION ~the FILING DATA for ILLINOIS (1) 

Filing Period Probability of Filing Probability of Filing Number of People Expected Observed 
in :Honths in Sample According to the at Risk Number Number 

Fitted Distribution of Filers of Filers 

6 or under .0231 .0236 3154 74.4 73 

7--12 ,0lS"; .0182 2565 46.7 48 

13--18 .0140 .0140 2565 35.9 36 

19--24 .0083 .010S 1926 20.8 16 

25--30 .0073 .0083 1926 16.0 14 

31--36 .0107 .0064 1217 7.8 13 
'I> 

9.9(2) 37--42 .0074 .0049 1217 11 

43--5& .0034 .0068 583 

54 or under .0929 .0929 211.5 211 

(1) For an estimated 0 .0435 

e 
X

2 

.03 

.04 

.00 

1.11 

.25 

3.47 

.12 

5.02 
(3) 

(2) The two periods are combined into-one in order for the expected number of cases to be greater than 5 to 
assure validity of the X2 test. 

(3) TIle 5.02 figure 1S nOL sign1ficant at the .05 level when compared with the X2 with 5 degrees of freedom 

for this level which equals 11.07. One ca.n thus conclude that this exponential distribution adequately 

fits the data. 



-13-

probability of filing in the period as given by this distribution. The last column 
2 

gives the X figure which evaluates the discrepancy between the two preceeding 

columns according to the standard formula of expected The 
(observed-expected) 2 

sum of the figures in the last column is the statistic upon which the goodness of 

fit test is performed. In this case we find that 5.02 is smaller than the 11.07 

figure that corresponds to a X2 distribution with 5 degrees of freedom at the .05 

level and therefore there is no significant difference between the sample distri-

bution and the fitted exponential distribution. Utilizing the fitted exponential 

distribution we can then estimate the probability of filing after 54 months (see 

last footnote) to be .0098 and the probability of ever filing in Illinois tJ be 

.1027. 

A final co~rection is needed. For 8 filers out of the total of 244 (Table 3) 

the time to filing could not be calculated due to missing information in either 

the date of filing or the admission date. Since the probability was calcuJ2ted 

* 
upon the remaining 236 filers from which cam; the 211 actually used in Table 4 > 

the resulting probability has to be inflated r·y the corresponding factor o~ 

244 X .1027 = .1062. 
236 

-con-t".Y------T-h-;-prr.bah-iii-tyof-fiii;gin ea"ch ~at-;gory"'rs- calculatedby' -t-he f-;r~uia 

-13t --Bt 
.1027(e 1-e 2) where tl and t2 are the t-TO ends of the interval. Thus, for 

example, the probability of filing in the 7-'-2 months periC(d is 
., 

*One could refine the method used to utiJ.1.~;;-the full 236 cases by tediousely 
identifying within each generation of adUll.SSl0nS those individuals ,,,ho ,,,ere at risk 
for the corresponding six months period, adding them to the population at risk and 
adding to the count of filers those amongst ~hem who filed in the period. This 
accounts for the 236-211=25 individuals not us(~d in the calculation. The difference 
bet'veen this refinement and the method used Ll e.ntirely inconsequential. 

._--_._---- --
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Carrying through the corresponding evaluation of the error term brings us finally 

to the estimate~ probability of ever filing in Illinois of .11+.02. 

If we compare the last figure, or better, the corresponding one for the pro-

bability of filing within 54 months which is .10+.02 with the probability of 

filing for the 1967 generation for which 've have 49 filers attributed to 583 

prisoners we get a probability of 5~; =.08 with a margin of error of +.02. 

The two figures are within the margin of error of each other. The difference indi-

cates the fact that the 1967 generation was slightly below the others in the proba-

bility of filing and therefore, does not represent all generations well. It is also 

interesting to note the irregularity in the sequence of probabilities in Table 4 . 
for the 31-36 months period which indicates the lack of uniformity of r-ehavior 

among the various generations. We shall retern to these points later. 

Having exemplified the process in full detail for Illinois, we present the 

calculations for the probability of filing in California, Texas and Colorado in 

Tables 6-8 of AI-pendix B which correspond to Table 4 of the text for 111.11'ois. 

The fitting of tre exponential distribution to the filing data for Californ.ta and 

Texas is present'd in Tables 9 and 10 of the Appendix .. The exponential dis.;:.r.ibu-

tion does not fit the filing data for Colorado because of the irregular pattern 

of renewed activity evident in the last row of Table 8 of the Appendix. Tlli~; 

fact prevents any attempt to estimate the probability of ~ filing in Col'.)rado 

while at the same time serves as an early warning of the unusual behavior 0f 

filing over time as will become evident in sec~ion 5. 

We nmv proceod to summarize the data presented in Tables 6-10 of the· P ppendix 

into Table 6 while adding the necessary final corrections. 

- -- ---------~ 
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TABLE 6 
\ 

THE PROBABILITY OF FILING IN EACH OF THE FOUR STATES 

ILLINOIS CALIFORNIA TEXAS COLORADO 

(1) Number of filers 
used in the calculations 211 256 332 673 

(2) Equivalent number of 
filers used above 236 271 350 702 

(3) Number of filers 
including those with 244 278 367 765 
missin'g data for pre-
sent calculations 

(4) Probability of 
filing in 54 months .093+.014 .104+.014 .029+.004 .208+.017 

(5) Probability of 
ever filing .103+.016 .112+.015 .030+.004 _._------

(6) Correction factor 1.03 1.03 1.05 1.09 

(7) Corrected proba-
bility of filing in .10+.02 .11+.02 .03+.01 .23+.02 
54 months 

(8) Corrected proba-
bility of eve~ fiLing .11+.02 .12+.02 .03+.01 -..-------
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The first line presents the actual number of filers used in the probability calcu

lations in Tables 6-10 of the appendix and the preceeding Tables 4 and 5. The 

second line shows the equivalent number of filers to those actually used as explained 

on page 14 while the total number of filers is given in the third line from Tables 

1, 2 and 5 of the appendix and Table 3 of the text. The ratio of line 3 to line 2 

which appears in line 6 is the correction factor discussed earlier and utilized in 

deriving the corrected figures of the last two rows. The probability of ever 

filing is calculated according to the method described earlier in the text and in 

the accompanying footnote. The final probabilities of filing are presented with 

their corresponding margin of errors only to rne two digit precision deemed adequate 

under the circumstances.~ 

Table 6 sho~s but a minor difference betwEen the probability of filing in 54 

months and the probability of ever filing, a comparison that might suggest that 

the whole procesp of fitting the exponentiaJ ~istribution was unnecessary or purely 

academic. This conclusion would be unjustified for the following reasons: first, 

the actual figun is needed before such a stat.ement can be made; second, the 

differences, mi1.or as they may seem are of the order of magnitude of a 10% increase 

in the expected number of filers over the full imprisonment period, not an incon

sequential figure; third, and more importantly, is the interpretation that ~ fit 

to an exponentic',l distribution (among whose mathematical characteristics is the 

fact that the "£ailtire rate" for this distribution is constant)permits. This property, 

expressed j.n tht~ present context translates i.1to the following statement: the 

probability 0f q given individual filing at any given moment provided he did not 

do so before j s constant. This implies that in the three states tvhere the exponen

tial distributior is an adequate representation of the process of filing, this pro

cess is "regular" in precisely this sense. It also means that the longer the person 

is in prison the more likely it becomes that he will eventually file and this even

tuality persists with the same probability; namely, prisoners do not "give up" but 

neither do they become more aggressive in that tendency at any given moment. 

-
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Of course, this actual conditional probability varies from state to state as evident 

also from other figures presented. All this,of course, applies to the "average" 

prisoner as he r;~sponds to the specific system over the five years pooled for 

this analysis. Colorado differs from the other states in this respect indicating 

perhaps that no equilibrium yet exists in the system; the conditional probability 

of filing if not filed before increases with time,a mathematical refler-tion of the 

fact that new legislation was introduced around 1971 which did affect the filing 

process. 

Finally, the 10% difference between the two probabilities may be far more 

signif1cant than it lOOKS. Obviously these additional filings occur late and can 

come only from prisoners with long prison sentences. The additional fact 

that the number of these prisoners is relatively small presents us at long J.ast 

with the explanation of the statement that "everyone files"--these prisoners do 

indeed file even:ually. 

Dra~ving from Table 6, we now return to the state comparisons utilizir g for 

this purpose onl] the probability of filing within 54 months. The figures ierived 

for this purpose are presented in Table 7 below. Simiiar figures based up1n the 

probability of ever filing for the states of Illinois, California and Texa(3 are 

presented in Table 11 of Appendix B. 

- j 
I 
! 
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TABLE 7 

STATE CONPARISONS OF NUNBER OF NEH FILERS 

ILLINOIS CALIFORNIA TEXAS COLORADO 

Probability of filing .10+.02 All:+.02 .03+.01 .23+.02 

Expected number of new 
filers per 1000 admittees 100+20 110+20 30+10 230+20 

Total number of admissions 
in the five years (to the 12~000 27,000 31,000 5,000 
nearest thousand) 

Expected total number of 
ne,v filers ).;2.00 2,970 930 1,150 

Expected number of new 
filers per year 240+48 594+108. 186+62 230+20 

Number of new filers per 
1000 relative to Texas 3.3 3.7 1 7.7 

, . 
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In the table we multiply the estimated probability of filing by 1,000 to 

find the expected number of new filers per 1,000 and by the number of admissions 

to find the expected total number of different· filers on line 4. 1\Then we divide 

this last figure by 5 we get the expected number of new filers per year in each 

of the states. Thus, for example, California can expect 594+108 ne\07 filers during 

one year which is to say that with a 95% confidence one can" predict the actual 

number to be bet\07een 486 and 702 "7hile the corresponding figures for Texas ,170uld 

be 124 and 248 and for Colorado 210 and 250. It is important,of course, in using 

these figures to recall that they represent the number of new filers, or stated 

differently, the number of distinct individuc Is ,d.th at least one filing. Further

more, it should be clear~that despite ( or b0cause) of the way these figures were 

derived, they do not apply to ne~17 admittees but rather to the eXistent(mixed in 

terms of time of entry) prison population. For example vlhen \o7e say that that the 

rate of filing io8 110 per thousand in Califorr.ia, it \o7ould be incorrect to state 

that out of thE' next 1,000 admittees, 110 \o7ill become filers within the next 54 

months; but rath ~r, since the system is in eql .. ilibrum (because it consists of the 

full range of a!mittees by time of entry) 110 new filers are expected per 1,000 

current prisone?s in the next 54 months. This distinction, as \o7ell as the benefit 

of the probabLity calculations is evident from the discrepancies between tre 

figures in line 4 of table 7 and the raw figures presented in line 3 of Table 1, 

which were, of course, incorrect. 

These estiffiates are only slightly sensitive to changes in the number of pri

soners admiltpo. (by virtue of a change in the mixture of prisoners with respect 

to time of entry) and then mainly so for the first year or two of such changes. 

They ar~4 however, vulnerable to changes in reasons for filing should such occur 

because of a sul1d.:!n change in the laws governing the process, but that is no more 

than saying that one cannot predict the unpredictable. 

Summarizing the state comparison from this perspective we find Colorado with 

a very high rate of 230 filers per thousand, Texas on the lower extreme with 30, 
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and Illinois and California in between with comparable rates of 100 and 110 re

* 
spectively. The relative (to Texas) figures on the last line are a refinement 

of the figures presented on the first line of Table 2 in the fact that th0se 

are accurate figures. Furthermore, the similarity between the two sets confirms 

the underlying assumption in that calculation; namely that the patterns of the 

time to filing in the four states, do not differ substantially when viewed from the 

spective of filing over a period of several years. 

In absolute terms, it should be of interest to planners and administrators 

alike to notice the fact that California with prison population sim~lar to Texas 

has to cope with three times as many filers, while Illinois w'ith more than double 

the Colorado prison population has a similar number of filers. 

3. The intensity of filing 

The previous section discussed the broadness of the filing process by focusing 

on the number of distinct individuals that [ile at least one motion. While this 

analysis is important in itself and in particvlar in showing that the numbet· of 

~ndividuals that generate filings represent 2 small minority of the prison popu-

lation in three states and less than a quarte~ in Colorado, it is also essential 

for the calculations to follow in the present section. Here we turn our atten-

tion to the intensity of filing as expressed by the total number of filings reach-

ing the courts, a measure of the actual burden facing each of the systems. 

In coming to estimate the total number of filings we face essentialJ.y the 

same problems we faced in estimating the ".Irfl'Jability of filing, namely the differ-

ential time in the prison between generatio~'~ sampled and the reluctance to use 

only part of 'the data (the 1967 generation of entry) for the purpose of finding 

the required estimates. The problem is even 'nore acute here because the time to 

filing a second or nigher order motion is obviously longer and thus tends to dimin-

ish even further the time exposure to such an occurrence of the sample of prisoners. 

*For the last three states, the correspondirs figures presented in Table 11 of the 
Appendix should be utilized whenever absolute rather than comparative figures are 
needed .k 
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The approach taken is that of estimating the mean number of filings per 

individual and then multiplying it by the number of filers found in the previous 

section. The mean number of filings per individual should--apart from random 

variations and variations generated from real differentials in filing patterns 

across the five years--increase with exposure and reach a peak for the 1967 genera-

tion. Because of these variations, however, and the limited exposure time, the 

following procedure as exemplified for Illinois was utilized. 

First we calculated the mean number of filings per filer for each year of en ry. 

These figures were 1.07, 1.25, 1.27, 1.21 and 1.37 for the corresponding years of 

entry of 1971 down to 1967. To these figures we then fitted an exponential curve 

of the form y= a eb (197~-X) where y represc;':lts the mean number of filing3 for 

the corresponding year of entry, X. The transf:ormation 1972-X expresses the average 

time allO\l7ed for filing which ~yas 1 year for the 1971 generation, up to 5 years for 

the 1967 one. For Illinois the fitted curve r,as found to be the one with a=1.07 

and b=.05, namEly y=1.07 e· 05 (1972-X) with a coefficient of determination of 

r 2=.65, a measur~ of the goodness of the fit ~·lth 1 indicating a perfect fit. From 

this curve, the extrapolated mean number of filings at a distance of 6 years (1972-

X=6) was calcultited. The reason the 6 years distance was adopted was in order to 

allow for some possible additional undetected filing, even at the risk of Elightly 

* overestimating this number. We thus finally estimate the mean number of filings 

per filer in Illinois to be 1.4. The full information for each of the states is 

presented in Table 12 of Appendix B from whic;1 the figures in the first line of 

the followin~ Table 8 are taken. 

Before cortrasting the states with respect to their respective intensity of 

filing, a few words regarding the nature of multiple filings are in order: In 

IllinOis; with l,.if filings per filer, the additional 40% "repetitive" filings con-

sist mostly of ab'peals to the Supreme Court ~vjth relativelv fe~v such filings in the 
* The figures, as expected, do not vary much; for a distance of 5,6, and 7 years, the 

respective figu~es are 1.35, 1.41 and 1.48--a good indication of the usefulness of 
the exponential fit. 
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TABLE 8 

AN ANAL~SIS OF MULTIPLE FILINGS 

Mean number of 
filings per filer 

Proportion of fiJers 
with more than one 
filing 

Mean number of 
filings per filer 
with more than ope 
filing 

Proportion of filings 
generated by muJ.Liple 
filers 

ILLINOIS CALIFORNIA 

1.4 2.4 

.24 .53 

2.1 4.0 

.40 .82 

TEXAS COLORADO 

2.5 2.0 

.55 .50 

4.2 3.0 

.84 .75 

, 
l 

I 
l 
J 
I, 

.1, 

I 
I 

;1 

I 
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original court of jurisdiction, (the actual figure is 25%) where such filings are 

basically i .!possible since the doctrines of waiver and res judicata are strictly 

C),pplied hl Illinois. This fact no doubt accou~lts for the lowest rate of multiple 

filings in Illinois found among the states. By contrast, in California and Texas 

with 2.4 and 2.5 filings per filer respectively, no appeal is possible and all 

repetitive filings are basically new filings, rather than reviews of prior peti-

tions. In California successive petitions of habeas corpus may be filed in higher 

courts since these higher courts also have original jurisdiction in habeas corp s 

petitions. The successive petition in a higher court,however,is an original proceeding, 

not a review. In Texas,habeas corpus petitiora must be filed initially with the 

district court (trial le,;,el). This court makes findings of fact and recommenda-

tions of law, ann then automatically sends the findings to the Court of Criminal 

Appeals, the highest appellate court in Texas for criminal cases. It is a two 

step process in the court system, but only 0n~ filing by the petitioner. There is 

no appeal involTed. Colorado, with 2.0 filings per filer falls somewhat in between 

with a relativel) small part of multiple filirgs presented as appeals, and the rest 

being actually l.epetitive petitions presented to the same courts although with vari-

ous degrees of formality. It thus comes as no surprise that the Illinois system 

which on the on' hand permits an appeal of the post conviction motion while ,m the 

other hand restlicts multiple filings appears the most efficient in terms of the low 

number of multi.ple filings as well as in the overall number of filings per 1000 among 

all the other states. 

The mem :'1'..unber of filings per filer in each of the states represents rather 

well the distrjbution of the number of filings. The corresponding medians are 

slightly lower rf'.flecting the sensitivity of the mean as a measure of centrality 

towards extreme ~alues. The notion that every filer sooner or later 

generates endless numbers of filings is no more than a myth. This, of course, is 

not to say that oae cannot find in our sample occasional filers with more than 5 or 

6 filings or evert the legendary one with 11 filings. These occurrences, however, 
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are very rare as evident first of all from the means themselves. A quick look 

at the proportion of filers with more than one filing on the second line of Table 

8 (figures based for this purpose upon the 1967* generation of entry and fo~ 

Colorado--the 1968 one) reinforces this conclusion. This proportion 

is lowest in Illinois for reasons explained above and is remarkably similar for 

the other three states where closeJto one half of the filers do not ever file 

again. Given the time it takes to file, the high proportion of prisoners tvith 

relatively short sentences and the parole system which obviously operates towards 

an even earlier release of these very same individuals, these figures should not 

come as a surprise to anyone. 

Finally in order to get an additional descriptive measure of the dist.:-ibution 

of the number ot filers, the mean number of filings per filer for those individuals 

with more than one filing is presented in line 3. These figures show that in Illinois 

the filer with more than ttvO filings is a Tarity*~ t.,hereas in California an1 Texas 

the average multiple filer has 4.0 and 4.2 f-'lings and in Colorado 3.0. Viewed from 

this perspective the notion of large numbers c E multiple filers seems indee~i. justi-

fiable provided of course the condition is nee dropped from the statement, namely, 

once a filer files his second (but not first!; petition, he is likely to continue 

to file more--he becomes a "habitual" filer ,0 to speak. Still one should not lose 
j 

sight of the fact that in these three states no more than approximately half the filers I 

i 
pass that 'stage, and then they represent' no r.lore than half of the 11%, 3% and 23% 

of the prisoners for California, Texas and Colorado respectively. 

From the perspective of the courts, .. h-~ preoccupation with the notion of multi-

pIe filers is , however, more than justifiab-~e since these filers (who contrary 

to common perceptions come in small numbers bO'_h in the absolute and the relative 

sense) account for a large proport!on of filings in the three states with the excep-

In California, Texas and 11 

* Except for Illinois where the 1967 figure waF; out of line with the others and conse-' 

tion of Illinois, as seen from the last line of Table 8: 

quently the mean for the 1967 and 1968 generations was taken. i 
I ** Indeed in the 'whole sample only 9 individuals had three filings and only one had I 

four. None had five or more. 

1 
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Colorado approximately four out of every five petitions bear potentially familiar 

names! 

The similarity in the pattern of multiplt· filings between California and Texas 

clearly evident in the table is remarkable when one adds to it the fact that the 

probability of becoming a filer in California is 3.3 times that in Texas. One is 

then tempted to recall that sentences are longer in Texas and indeterminate in 

California and argue that each of the two elements operate in the direction of 

increased pressure and thus may result in more multiple filings. But then, Color-ldo, 

with neither of these two characteristics is by the same measures uncomfortably 

close to the same pattern Ylhile Illinois stane's distinctly apart from the three for 

the reasons given above. 
~ 

Given these fac'·s it seems far more 

plausible to attribute the high activity of multiple filings to the differences 

between the three systems on one side and Illinois on the other, with respect to 

the latter permitting an appeal while otherwi1"e essentially restricting multiple 

filings. None of the other three states resemble. Illinois in this respect. 

The inevitai,le conclusion from this last comparison is clear: every effort 

should be made:,:owards a system that would dem.1nd the consolidation of the potential 

multiple filing" into only one such filing or, absent this possibility, move tm.;rards 

an improved sy!;tem like the one in Illinois that would permit no more than cne 

initial petition EollO\.;red by the right to appec.l the decision of the lower court 

into only one P0perior court with final jurisdjction over the matter. 

We now turn to the last stage of the [rocess of estimating the intensity of 

filings and su:r.marize the results in Table 9 which follows. Texas, despite having 

the highest ac.rivi.ty of multiple filings (as measured by any and all of the figures 

presented in TabJe 8) retains its position of having the lowest rate of filings on 

top of the lo~.;rel:t rate of filers. The explanation may rest in part in what appeared 

to be a well organized prison system with an available ~.;rork program that permits as 

much as three days of credit for one day of work and an efficiently run parole 

system. However~ Texas is different: from the ether states to such a large degree 
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:.:ABLE 9 

YRE INTENSITY OF FILINGS IN THE FOUR STATES 

ILLINOIS CALIFORNIA TEXAS COLORADO 

Mean number of filings 
per filer 1.4 2.4 2.5 2.0 

Rate of J~ lers per 
1000 100 110 30 230 

Rate of filing~ per 
1000 140 264 75 460 

Number of admit tees 
per year 2400 5400 6200 1000 

Expected number of 
filers per year 240 594 186 230 

Expected number :)£ 
filings per year 336 1426 465 460 

Filers relative to 
Texas 3.3 3 7 1 7.7 

Filings relative to 
Texas 1.9 3.5 1 6.1 
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that one is forced to attribute this fact to an entirely different perception of 

the right to file a post conviction motion on the part of the prisoners in Texas, 

whether or not t~is fact has any bearing in the corresponding laws which does not 

seem to be the case. 

Colorado stands out as the state with an ovenvhelming rate of filings, a luxury 

that perhaps only such a small state can afford. Everything contributes to this 

high rate--a relatively large mean number of filings per filer as well as other indi

cators of multiple filing activity, all coming on top of a very high initial pro

bability of filing. There is no question that the legal system as described in 

Chapte'r--encoura~es this filing activity which many times consists of informal com

munications or .>hort letters that would not lte filed and treated as petitions in any 

of the other states. 

California and Illinois with virtually identical probabilities of filing a 

first petition differ largely in their respective rates of filings. As stared 

repeatedly, it is the state of Illinois that is outstanding in this respect and 

prevents the hig~l intensity of filing that exists in California due to the .'lultiple 

filing activity coming on top of what should be regarded as a moderate pro~ability 

of filing. 

Ih absolute terms it is interesting to no'~e that the expected number of filings 

per year is the s,;tme for such otherwise extremely situated states as Texas and Colorado 

and is more than four times higher for California than for Illinois. 

t I 
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4. The length of time to filing 

In this section we shall analyze the length of time it takes to file the 

first and to the extent possible the second post conviction motion and ccntrast 

three states along those lines. 

Here, as before, the approach ~vill be the one of utilizing to the extent 

possible the complete information of the 5 years of sampling. For the length 

of time to filing variable, the notion of the system being-in equilibrium around 

which variations (random or otherwise) are possible is more critical than for 

others in coming to estimate the overall situation in a certain st~tc. From 

this perspective the state of Colorado was already identified to be different 

as it was also so detected to be by the f2~·t that the exponential distr: bution 

does not fit the data. The next section will throw additional light on the 

subject. For this section. however, because of the heavy reliance in the analysis 

on the exponential distribution as explained Delm~ coupled with the different 

behavior in time of the filing process ~!1 Colorado (as evidenced also by the 

fact that new legislation concerning the poSt conviction topic was introduced 

in 197P';) > the discl)ssion will be limited to the other three states only, 

In coming to estimate the length of ti:i1e to filing the differential time 

at risk between prisoners of different generntion is again a maior factor to 

accoupt for. Obviously, the mean time to filing is increasing with the time at 

risk since more later filings can occur. .l!Grtunately, the exponential distribu

tion (upon being proved to fit the data .r\:T each of the three states) _ can b;~ 

fur.ther exploited to provide the basic nece C7 sary information with the knowledge 

that it already accounts for these differentl.'lls; indeed, it was designed to 

do precisely that. 

The mean of the exponential ... istributior. is mathematically equal to the 

reciprocal of the parameter of the distribution - 8. Recalling the correspondipg 

* See Chapter , page . 

... 
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parameters for the states from section 2, we thus get for Illinois 1 - 23 
.0435 -

months, for California .~50 = 20 months and for Texas __ 1 __ = 14 months as 
.071 

the estimated mean times to filing the first petition. The mean hmvever i3 

not a good representative of an exponential dis tribution in general. . Better 

statistics will be presented below. For the moment these figures are presented 

for the interested reader who might find these figures useful in comparing 

them with other measures at hand for which only means may be available. 

Before proceeding further to derive the other measures we stop briefly to 

use the above figures in order to reassure ourselves that they, a::.; well 

as those to come which rely rather heavily upon the exponential fit, bear a 

close relationship to more intuitively aLc.eptable figures. He achieve t;l;.S by 

the same technique utilized in estimating the mean number of filings in the 

preceeding section, this time appUed to the length of time from admission to 

prison to the filing the first post conviction motion. Specifically, we fit an 

exponential curve to the mean length of tim~ to filing for the five generations 

of entry in each of the states. He then read off the fitted curve the estimated 

mean time to filing for each of the states. The detailed figures are pres(:.nted 

in Table 13 of the Appendix from which the fjgures are taken and contrasted 

with the above figures in the follmving Tab~ e 10. 

Table 10 Comparison of the M~a·!...:rime to Filin.& 

by Di:f:ferent Methods ret Es timation 

Nean time to filing based On the 
exponential dis tribution (months) 

Mean time to filing based upon 
the exponential curve (months) 

Ill~ ll..:d B 

23 

23 

California 

20 

21 

Texas 

14 

16 

It should be noted that other than the fJct that both methods are applied 

to the same set of data and have the \vord "extJonen tial" in common, they are 
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completely different and independent from each other, which is of course the 

reason why one can serve as a check of the other. The results are indeed nutually 

reassuring to the point that no explanation of divergences seems necessary, and 

we thus proceed to further utilize the exponential distribution. 

We present in Table 11 two different sets of descriptive statistics of the corre-

sponding distribution for each of the states. The first three lines shm" the 

proportion of filers that file within the fi~st 6, 12 and 24 months of entry 

into the prison. This is calculated by substituting t = 6; 12; 24 in the 

formula for the probability of filing within time t which for the t'!.:ponential 

dis tribution is Pr r:~:J = 1 - e -Gt. loJe then reverse the formula and ask for 

the value of t (that is to say what is the required time) for which a cen:ain 

proportion p cf the total filers would have had filed. This is achieved by 

solving the equation 1- e-Gt = J? each time for,a certain value of"'p given in 

the table. In particular the estimated times for p = .25, .50 and .75 respectively 

represent the first, second and third qua:-tiles of the distribution (the s8cond 

quartile is of course the meQian). 

Table 11 -- Descri-ptive Statistics of the Di3tribution of the Length of Time 
to Filing the First Petition . . ~-------------------------

Illinois California Texas 

Proportion filers within first 6 months of e'ltry .23 .25 .35 

Proportion filers within first 12 months of entry .41 .45 .57 

Proportion filers within first 24 months ot eatry .65 .70 .82 

Value cf .E. for which the time t is given 

.10 2 2 1 (1. 5) 

.20 5 4 3 

.25 7 6 4 

.50 16 14 10 

.75 32 28 20 

.80 37 32 23 

.90 53 46 32 
A' 
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The length of time it takes to file the first petition in Illinois is only 

sligh t1y longer than California, as the firs t three proportions 8hm.,. Thus, for 

example in Illinois 65% of the filers file Hithin the first 24 months as cpposed 

to 70% in California. Similarly, from the second part of the table it follows 

that, for example, half the filers ,.,ould have had filed Hithin 16 months in 

Illinois while the same would have occured in California Hithin only 14 months 

of entry into the prison. 

Texas with a much smaller probability of filing than the other tHO states 

also has a much shorter time to filing. 90% of the filers file Hith::'n the first 

32 months; a period in ~.,hich only 75% would have filed in Illinois, and 80% in 

California. Perhaps even more significant is the fact that 25% of the fi.lers 

file within the first four months and 50% ,.,ithin the first 10 months. This is 

in part explained, no doubt, by the fact that Texas is the only state among the 

four in which a relatively respectable number (62, or 17%) file before admis~io.n 

to prison'~, a rare occurrence in the lithE:::'" st.ates. The' early f:i,ling coupJ..3d with 

a high intensity of filing coming on top of a very small probability of filing 

lend credibility to the hypothesis that in Te;{as the whole phenomenon of t,'e 

post conviction activity is centered around a very small minority of "fighters." 

This possibility is further substantiated by b'Jge differences in all measures 

of length of sentence and length of stay in prison between filers and non-filers 

in the state. 

Finally, tempting as it mi~ht be, che h]pothesis that the length of tirr.e to 

filing increases with the probability of fi.ling (Le. the more filers there are, 

the longer it takes them to file) cannot be ~,upported from these data. \\1hile this 

is so for Texas as compared to the other two states, it does not hold for Illinois, 

, 
with a slightly smaller probability of filin:'" but also a slightly longer time 

to filing than California. 

* These petitions are filed after sentencipg to prison but before a mittimus 
to state prison. For example, the petitioner may be in county jail awaiting 
appeal, or awaiting trial in another county, or even possibly on appeal bond. 
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In an attempt' to evaluate the length of time it takes to file a second 

petition we shall refrain from an elaborate analysis unjustified by the 

scarce data at hand for this purpose, and simply present the mean length of time 

it takes to file the second petition after filing the first for the 1967 

generation of entry in Illinois and California. In Texas because of irregularities 

in the data we shall utilize the mean of the two respective means for the 1967 

and 1968 generations of entry. For comparison we present the corresponding means 

for the first filing in Table 12 below. The third line of the table is simply 

the sum of the first two. 

Table ,12 -- Mean Length of Time to Filing First and Second Petition in Months 

Illinois California Texas 

}lean time to fire t petition 23 20 14 

Hean time bet\07een first and second petition 24 7 11 

Hean time to second petition 47 27 25 

The differe:lt nature of the second petition in Illinois is again evident. 

It is, as state" before, mainly an appeal of the first petition,a process that by 

necessity takes much longer than filing a new petition (since before appealing 

the disposition of the petition,one must await the initial decision of thl trial 

court) as is the rule in the other t\o7O states. The length of time involve(~ 

also acts as a barrier against a multitude of such filings simply because filers 

may be released in the mean time. This is indeed evidenced in the relatlv\~ly -~ .. 

small proportion of filers with more than one filing as we have seen. T'].? c even 

in the other states this proportion is only in the vicinity of 50% is certainly 

due to the same factor operating to a lesser degree (because of the relatively 

shorter time it takes to file the second petition) in these states. 

The advantage of an earlier filing that Texas filers might have upon tIle 

California filers is los t by the time the second filing is underway; l07hich is 

another indication of the lack of any relationship between the probability of 
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filing and the time it takes to file among states (this may not necessarily 

be so within each of the states). The time it takes to file a second petition 

must be strongly related to the reaction time of each state's courts to th~ orig

inal petition; indeed that may be the main message conveyed by these figures. 

Finally, desirable as it might be, the relatively short time span of the 

sample coming on top of the ever decreasing probability of filing as we move 

from the second filing to the third, and on, prevents us from presenting 

reliable figures on the times involved in those filings. 

5. The pattern of filing over tim~ 

The five generations of filers followed enable us to take c1 closer 100',(: 

into the pattern of filing within the. time period under study in each of Lhe 

four states. Colorado in particular will be of interest in this section ~ecause 

of the irregularities already observed in the behavior of the averages for the 

state that wer~ presented before. 

Before coming to describe the measures ~'nd analysis, however, it is important 

to discuss what is meant by the "pattern of filing", what can be expected from 

the information at hand and why we adopted ':.he approach described further on. 

The two aspects of the pattern of filing that: are of interest consist of changes 

over time in the amount of filings and in th,' lime it takes to file. Both will be 

investigated from the perspective of the first filing u·tilizing the concept de

veloped earlier of the probability of becolT'~ng a filer since this representation 

of the data contains most of the information '·.vailable in the sample. In Lhis 

way we are also able to account for, and e.£:!:~ctively utilize, the differential 

time at risk between the generations of entrl. The way in which this variable 

will be used c1nd to whae end requires , howevFr, some further explanation. 

The sequential generations of prisoners GO not differ drastically in their 

convictions, length of sentence or stay in prison. There are differences in the 

absolute number of neiv admit tees from year to year, but these differences are 

accounted for continuously in our analysis. Beyond that there is very little 



-34-

yearly variation in the background characteristics of the population of potential 

filers that would cause fluctuations other than random in the probability of filing. 

On the other hana outside changes can be major in nature and can have sudden or at 

least fast impacts on the tendency to file. Whether these changes are of legal 

nature,such as new legislation,or increased availability of defense attorneys for 

filing or prison related ones,such as increased access to the courts by a chRnge of 

policy or by an improved legal library,or simply a change in parole or release 

procedures, they will all tend to affect the filing of all prior generations and 

not solely of the last one. For these reasons, an analysis of the possible 

changes in the probability of filing by the generation of entry will not be 

warranted and ml8ht actually obscure real changes since, for example, an increase 

in the probabilit~T of filing of the 1969 generation of entry might be caused by 

an overall change in 1970 or later. In an attempt to further sustain such an 

approach one cov~d attempt to control simultaneously for changes in average eime to 

filing among generations. Yet, these very changes in time to filing may themselves 

be a result of srme later occurrence since,for example, a longer time to filing 

for a certain generation may be a result of some late filings drawn from tt.at 

generation at a later time, late enough so that it could not possibly affect 

generations prior to it in the same way (most Jeft prison by then). 

For these reasons, the approach taken is to analyze changes in the prc.bability 

of filing by the year the filings occurred, irrespective of the generatio~ of entry 

while correcting, of course, for the respective time at risk for each generbtion. 

Upon this analysis and further realizing the strong interdependency, th~ q~estion 

of the pattern of the time to filing is then investigated. 

Using Illinois as an example, we start by counting for each generation of 

entry the number of filers that filed within the first 6 months of entry, within 

more than 6 months but less than or equal to 18 months ans so on as far away as 

that generation could have filed within the cut-off date. These figures are given 

in the respective "observed" columns of Table 13. In each row we then have the 

1 
f 

I 
~ 
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TABLE 13 

OBSE~VED AND EXPECTED h~MBER OF FILERS BY GENERATION OF ENTRY fu~D YEAR OF FILING IN. ILLINOIS 

YEAR OF ENTRY 

Year of Filing Tctal 1967 1968 1969 1970 1971 

cbs. expo cbs. expo obs. expo cbs. expo cbs. expo cbs. expo 

1967 6 13.5 6 13 .5 

1968 30 33.7 16 19.1 14 14.6 

1969 55 46.2 12 9.1 22 20.7 21 16.4 

1970 72 58.5 12 10.6 7 9.9 32 23.2 21 14.8 

1971 48 59.1 2 2.0 10 1} .5 11 11.1. l4 ,,~ " 1 ' ]3.6 LV.';) --'-._--- -------
1967-1971 211 211.0 48 54.3 51 56.7 64 50.7 35 35.7 11 13.6 

e e e 
I 
"~ 
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number of filers from all generations that filed within a certain time period . 

Thus, for example, the filers from the 1969 generation that filed within the first 

6 months filed on the average by December 31, 1969,as did the filers from the 

1968 generation that filed within 7-18 months and so on. For each observed number 

of filers, the corresponding 'expected number of filers was calculated by mu1tiply-

ing the probability of filing in period (from Table 4) by the number of prisoners 

at risk for the respective year (from Table 3), Similar calculations for the other 

states are presented in Tables 14-16 of the appendix. 

Upon these data, the hypotheses of no difference in total filing and in filing 

within the first 6 months among the five years were tested as detailed in the 

following Table 14. These hypotheses are tb'ited with the Chi~Square test by 
" 

TABLE 14 

TESTING THE HOMOGENEITY OF FILINGS AMONG YEARS IN ILLINOIS 

Total Filers 6 Honths Filers 

Year of Filing obs. expo X2 abs. expo X2 

1967 6 13.5 4.17 6 13.5 4.17 

1968 30 33.7 .41 14 14.6 .02 

1969 55 46.2 1. 67 21 16.4 1. 29 

1970 72 58.5 3.11 21 14.8 2.60 

1971 48 59.1 2.08 11 13.6 .50 

1967-1971 211 211.0 11.44 73 72.9 8.58 

comparing the ~2 found in the table to the value of the Chi-Square distributidn 

with the corres~onding number of degrees ~f freedom at the 5% level of significance. 

For the total nunber of filers the number of degrees of freedom is 15 (number of cells ·li 
1 
" 

in Table 13)minud 5 (number of parameters estimated from the table--the five probabili":' i 

ties utilized iu the computation) minus 5 (number of restrictions since the sums 

of the 'observed--and expected--number of filers in each time period is predetermined) 

}I 

I 
I, 

I 
1 
I 



-37-

to a total of S. Similarly, for the filers within the 6 nlonths period, the number 

of degrees of freedom is 5-1-1=3. We thus find for the total number of filers 

X2=1l.44 greater than X2 . 0S (S)=11.07 and for the filers within the 6 month period 

X2=8.S8 greater than X2. 0S (3)=7.81, both significant, and conclude that there 

were indeed fiffer~nces in filings over time according to each of the two measures. 

Tables 17-19 of the appendix present the corresponding figures for the other 

states. In California and Texas no such differences are detected in either measures, 

whereas in Colorado* we find the largest differences in both, as indicated by the 

high significance level at which the hypotheses of homogeneity are rejected. The 

results for the :'our states are summarized in Table 15. 

TABLE 15 

PATTERNS OF FILING OVER TIME IN THE FOUR STATES 
------------~~~ 

ILLINOIS CALIFORNIA TEXAS COLORADO 
X2 for the total 
number of filers 11.44 .85 2.31 ;0.35 

P Value .05 .975 >.50 <.001 

X2 for the 6 
months filers only 8.58 4.19 3.64 31.4: 

P Value .05 .25 /,.25 ",.OGI 

YEARS OF FILING 

Ratios of 1·967 .44 1.00 .• 77 
observed to 1968 .89 1.09 1.06 .tig 
.expected values1969 1.19 .92 1.03 ()? 

.I • 

of number of 1910 1. 23 .97 1.07 1.27 
total filers 1971 .81 1.01 1. 04 .94 

1972 .1 • ")0 

* The calculations for Colorado exclude the 1970 generation of entry and consequently 
the degrees of freedom are different for the Chi-Square test: compared to t~e other 
states, they are S-3~2 for the total filers because there are 3 less cells in Table 16 
of the appendix than in the other corresponding tables. Similarly there <Ire only 
3-1==2 degrees of freedom for the 6 months filers. Apart from these differE::lces, it 
should also be noted that the figures for X2, unlike all other cases do not conform 
to the formula (observed-exnected)2. This is so because, in Colorado, the presented 

expecretl 
figures are neither the actually observed nor the expected ones, due to the weighting 
of the true figures in Buena-Vista and Canon City to achieve the correct fi~ures for 
the whole state. He still refer to these figures, for uniformity, as the "observed" 
and "expected" ones, but do correct the X2 figures accordingly. 
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The X2 figures alone enable comparisons between the three states with the ~xcep-

tion of Colorado where the degrees of freedom are different deeming the X2 not compa-

tible. For this reason, the P value--the poi,1t at Il7hich the X2 would be significant--

is given in each case. Since the significance test is helpful only in determining 

which fluctuations are larger' than those expected from random variations, an index of 

yearly filing departure from the average is also presented. Since the expected 

number of filers represents the picture as it would have been were there no changes 

over the years, dividing the actually observed number of filers by the correspond:'1g 

expected number provides an opportunity to derive such an index. This index is also 

graphically presented in Figure 1 where the so:.id lines represent the departure from 

the average--the figures ~presented in the tab:.e--and the interrup'ted lines represent 

the departure from the initi, _, first year of filing in the sample (for California 

the two are identical since 1967 also happens to have the average f:i.ling rate). 

California st.ands out as the state with p.~rtually no differences in the proba-

bility of filine; over time, and for all purposes it appears to be in equilibrum due 

to a rather stable behavior. Texas is in a very similar situation after conceivably 

having under gone a change frol11 1967 to 1968 the nature of which does not warrant 

speculation beC3"Jse the information for fil,ing in 1967 also happens to be the weak

est of all the :ears in the comparison. * The t'lvO states , however, are in eCjuili-

brium for quite different reasons: in Texas, the stability is consistent 117ith the 

picture discusped earlier of a state in which only a few, possibly the absolute 

minimum number of prisoners file. In California by contrast, the equilibrium might 

have been acLi.eved already by the time of the sampling since it is known to have 

been the leader with respect to legislation in the post conviction field. The 

possibili Ly, howe'/er, tha t we are only observing the resul ts of balancing forces con-

continuously ope~ating ,cannot be reputed from the present analysis. 

,~ This is a fact in each of the fonr states I"ith regard to the first year of filing 
since only the first generation of entry could contribute to it. For this reason 
the discussion foclJses mainly on the later years for Ivhich the contrasts are more 
reliable. Similarly, looking at Figure 1 with and without the first year may be 
helpful in understanding it. However, because of the consistency across states this 
does not preclude the conclusion that the first year had indeed a lower probability 
of filing . 

.. 

>Ii 
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The state of Illinois exhibits the pattern of returning in 1971 to the point 

it was in 1968 after an outburst of filing in 1969 and 1970. These also happen 

to be the years '"hen defense counsels were made more readily available to indigent 

prisoners. 

In Colorado we witness the most severe fluctuations evident in all our measures, 

which, coupled ''lith the r€:newed increase in filing activity in' the last year ~rohibited 

us from performing some of the analyses done in the other states. For the same reasons 

the predictive value of the figures for Colorado is lower than in the other states 

and should be treated accordingly. Here too we witness an increase in filing in 

1969-1'970 follow(~d by a decrease in 1971. The renewed increased activity in 1972 

is undoubtedly ,'Iue to the new legislation enc~:ted in 1971, referred to before.. 

This is reflected in the 249 filers in 1972 when only about 192 were expected 

according to the averages ( already very high ) and reinforced by the 162 to 109 

respective compa""ison for the filers within the first' six months only for the year. 

Finally, recalling the 1968-1970 turmoil years, the following comment is in-

escapable when lnoking at the charts: the increased preoccupation with pri~mners 

rights at the tin:e affecte.d Illinois, bypassed Texas, occurred earlier in r:alifornia 

and still preoccupies Colorado. 

Returning now to the time to filing qUe.st7.on and its changes over tin e, we 

first note that 1vere we to analyze these changes by, say, measuring the a'ierage 

time to filing for each year of admission (while correcting,of course, for the differ-

'ential time at risk) and in the absence of other contributing factors) we 'vould have. 

found--with the possible exception of California--a continually decreasi.n.?, tJ.me to 

filing from 1967 to 1970 in Texas and Illinois and from 1968 to 1971 in Cclorado. 

Now, these would have been real, correctly measure~ decreases that c~n be predicted 

from the behavior over time of the probability of filing as it appears in the. charts 

of FigUl:e 1 and for this very reason such measures Hould not have bGlen providing any 

information ~vith regard to the trend of the time to filing ove.r time. 

Changes over time in the probability of filing, coming as they mostly do in 

reaction to an outside change would normally tend to affect the early filtrs since 
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they are relatively new ones that are more attuned to such changes. Indeed, the 

corresponding measures in Table 15 and others for the filers within the first 6 

months of entry show a remarkable consistency with the measures for the whole popu-

lation of filers. They also show detectable higher fluctuations than the others, 

consistent with the notion that these are affected more--or earlier--than the others. 

Table 16 below shows this fact for the two states in which significant changes 

over time were found. The index of filing in six months is derived in the same 

way as the other, by dividing the observed numbers by the corresponding expected 

ones. Apart from the fact that the two indices are highly correlated, their ratio 

shows persistent relative higher activity in the 6 months period,which wO.lld 

tend to indicate a switch towards overall earlier time to filing. Beyoni this 

observation, we have to fall back on the average time to filing developed earlier 

since no further analysis would bear fruitful results concerning this issue. 

TABLE 16 

CHANGES OVER TIHE OF THE TIME TO Jr:LING IN THO STATES 

Year of Index of Index of. Ratio of Index of Index of Katio of 
Filing Total Filing j.n the Second Total Filing in the Second 

Fj).ing; 6 }10nth~ to ~Fir~t _.~ _.l.il.ing 6 Months to First 
1-967 .44 . Lf4 ------

1968 .89 .96 1.08 .49 .49 ------

1969 1.19 1. 28 l.08 .92 l.07 1.16 

1970 1.23 1.42 1.15 

1971 .81 .81 1.00 .9Lf .97 1.03 

1972 1.31 1.48 1.13 



Year of Entry 

1967 
1958 
1969 
1970 
1971 

1967-1971 

A.PPENDIX B 

TABLE 1 

NUMBER OF FILERS; NON-FILERS AND ADMISSIONS 
BY YEAR IN CALIFORNIA 

No. of Filers No. of Non-Filers 

69 209 
74 198 
64 195 
42 195 
29 20t~ 

278 1001 

No. of Corresponding 
Admissions 

n;J6 

668 
649 
627 
641 

3281 
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TAELE 2 

NUMBER OF FILERS) NON-FILERS AND ADMISSIONS 
BY YEAR IN TEXAS 

• 



Year of Entry 

'1968 
1969 
1970* 
1971 
1972 

1968-1972* 

APPENDIX B 

TABLE 3 

NUHBER OF FILERS, NON-FILERS AND ADHISSIONS 
BY YEAR IN BUENA VISTA COLORADO 

No. of Filers No. of Non-Filers 

14 56 
14 53 

36 62 
35 59 
99 230 

No. of Corresponding 
Admissions 

462 
438 

532 
507 

1939 

*The fi1erd information for the year of 1970 in Buena Vista is not aveilable. 



Year of Entry 

1968 
1969 
1970 
1971 
1972 

1968-1972 

APPENDIX B 

TABLE 4 

NUMBER OF FILERS, NON-FILERS AND ADMISSIONS 
BY YEAR IN CANON CITY, COLORADO 

No. of Filers 

80 
105 
64 
67 
~ 
397 

No. of Non-Filers 

118 
84 
81 
80 
98 

461 

No. of C.n:responding 
Admission 

316 
273 
226 
227 
277 

1319 



Year of Entry 

1968 
1969 
1971 
1972 

1968-1972* 

* 

APPENDIX B 

TABLE 5 

NUMBER OF FILERS, NON-FILERS AND ADHISSIONS 
BY YEAR IN COLORADO* 

No. of Filers No. of Non-Filers No. 

174 230 
,224 i90 

170 204 
197 216 
765 840 

of Corresponding 
Admissions 

1094 
984 
986 

1061 
4125 

Unlike the other tables of the kind, tho figures in this table do not 
represent actual number of cases on file, rather) and in order for them to 
present the picture for the whole state of Cclorado due to the stratification 
in sampling, th'7 are weighted. The number )f filers is achieved by weighting 
the corresponding number for Buena Vista and Canon City by a ratio of 1:2) 

. the number of uon-fi1ers by a ratio of 2:1 and the number of corresponding 
admissions by a ratio of 1:2. Tne figures for 1970 are excluded. 

I 
I 

I , I 
! 
I 

1 
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TABLE 6 

PROBABILITY OF FILING IN CALIFORNIA 

Filing Period No. of No. of People Probability of Error Term 
in Months Filers At Risk Filing 

6 or under 113 3281 .034 .006 
7-12''; 48 2640 .018 .005 

13-18 35 2640 .013 .ono+ 
19-24 25 2013 .012 .004· 
25-30 14 2013 .007 .004 
31-36 10 1364 .007 .005 
37-42 6 1364 .004 .004 
43-54)'0'( 5 696 .007 .006 
54 or under 256 .104 .014 

* A period of 7-12 months means the period of filing a motion any time 
greater than 6 months and less than but inclt'ding 12 months and similarly 
for the other periods. 

-k* 
Because of too few' cases) two periods of 6 months each were pooled in 

this ca tegory. 



Filing Period 
in Months 

6 or under 
7-12'" 

13-18 
19-24 
25-30 
31-36 
37-42 
43-54,',1, 
54 or under 

APPENDIX B 

TABLE 7 

PROBABILITY OF FILING IN TEXAS 

No. of No. of People Probability 
Filers At Risk Filing 

175 14917 .012 
68 11138 .006 
47 11138 .004 
17 7721 .002 
13 7721 .002 
4 5065 .001 
4 5065 .001 
4 2535 .002 

332 .029 

of Error Term 

.002 

.OO~ 

.001 

.001 

.001 

.001 

.001 

.002 
• Oot~ 

,,< 
A period of 7-12 months means the perio~ of filing a motion any time 

. greater than 6 months and less than but including 12 months and similarly 
for the other periods. 

~'("i'\ 
Because oj: too few cases) two periods of 6 months each were pooled in 

this category. 



Filing Period 
in M(;mths 

6 or under 
7-12* 

13-18 
19-2L~ 

25-30 
31-36 
37-42 
43-54* 
54 or under 

APPENDIX B 

TABLE 8 

(1) 
PROBABILITY OF FILING IN COLORADO 

No. of No. of People Probability 
Filers At Risk Filing 

425 4125 .103 
102 3064 .033 

52 3064 .017 
27 2078 .013 
24 2078 .012 

7 2078 .003 
13 2078 .006 
23 1094 .021 

673 .208 

(1) Based u~on the years 1968-9 and 1971-2. 

of Error Term 

.009 

.006 

.005 

.005 

.0(5 

.OO~ 

.003 
,009 
.G17 

* A period of 7-12 months means the period of filing a motion any t:i:11E! 
greater than 6 months and less than but including 12 months and simi1.::r1y 
for the other periods. 

** Because of too few cases, two periods of 6 months each were pooleo in 
this category. 
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TABLE 9 

FITTING AN EXPONENTiAL DISTRIBUTION TO TdE 
FILING DATA FOR CALIFORNIAI 

Filing Period 
in Months 

6 or under 
7-12 

13-18 
'19-24 
25-30 
31-36 
37-42 
43-54 
54 or under 

Probability of 
Filing in Sample 

. 034!~ 

.0182 

.0133 

.0124 

.0070 

.0073 

.00q·4 

.0072 ---.1117 

1 A 
For an estimated e = .050. 

Probability of Number of 
Filing According People at 
to the Fitted Risk 
Distribution 

.0290 3281 

.0214 2b40 

.0159 2640 

.0118 2013 

.0087 2013 

.0065 1364 

.0048 1364 > 

.0061 696 

.1117 

Expected No. 
of Filers 

95.2 
-c: c::: ':>,1 • _, 

42. (. 
23.8 
17 .5 
8.9 

10.82 

Observed· 
No. of 
Filers 

113 
48 
35 
25 
14 
10 

11 

256 

~~ 

? 
X-

3,33 
1.28 
1.17 

.06 
,70 
.14 

.00 

6.683 

2The two periods are combined into one in order for the expected number of cases to be greater than 5 
to assure validity of the X2 test. 

3The 6,68 figure is not significant 
freedom for this level which is 11.07. 
fits the data. 

e 

at the .0.5 level , .. hen compared with the X2 with 5 degrees of 
One can thus conclude that this exponential distribution adequately 

I 

e e 

-~ 
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TABLE 10 

FITTING AN EXPONENTIAL DISTRIBUIION TO THE 
FILING DATA FOR TEXAS 

Filing Period 
in Months 

6 or under 
7-12 

13-18 
19-24 
25-30 
31-36 
37-42 
43-54 
54 or under 

Probability of 
Filing in Sample 

.0117 

.0061 

.0042 

.0022 

.0017 

.0008 

.0008 

. 0016 

.0291 

1 A 
For an estimated e = .071. 

ifi 

Probability of 
Filing According 
to the Fitted 
Distribution 

.01.03 

.0067 

.0044 

.0029 

.0019 

.0012 

.0008 

.0009 

.0291 

Number of 
People at 

Risk 

14917 
1.1138 
11138 

7721 
7721 
5065 
5065 > 
2535 .--

Expected No. 
of Filers 

153.6 
74.6 
49.0 
22.4 
14.7 
6.1 

r 32 
o • 

Observed 
No. of 
Filers 

175 
68 
47 
17 . 
13 

4 

8 

332 

? X-

2.98 
.58 
.08 

1.30 
.20 
.72 

.46 
6.323 

2~e two periods are combined into one in order for the expected number of cases to be greater than 5 
to assure validity of the X2 test. 

3The 6.32 figure is not significant 
freedom for this level which is 11.07. 
fits the data. 

e 

') 

at the .05 l::-vel whea corr.;;,,,,,r('.:i w~t.h the XL. 1i~ich "i degrc'::s of 
One can tht-s conclude that this expone:rltial distribution adequately 

e e 
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TABLE 11 

STATE COMPARISONS OF NUMBER OF NEW FILERS USING THE PROBABILITY OF EVER FILING 

ILLINOIS CALIFORNIA TEXAS 

Probabil:ity of ever filing .11+.02 .12+.02 .03+.01 

Expected number of new filers 
per lobo admitter~s 110+20 120+20 30+10 

Total number of !3.dmissions in 
the five years (to the nearest 12,000 27,000 31,000 
thousand) 

Expected number of new filers 1,320 3,240 930 

Expected number ..Jf new filers 
per year 264+48 648+108 185+62 

Number of new filers per 1000 
relative to Texa'; 3.7 4.0 1 

,--

f 
I; 

1 
I 

___________ .......:.iO'.~ _____ __'_~___________ -
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TABLE 12 

ESTI}~TING THE MEAN NUMBER OF FILINGS PER FILER 

Illinois California 

1972 

1971 1.07 1.55 

Mean number of filings per 1970 1. 25 1.83 

filer by year of entry 1969 1.27 1.77 

e 1968 1.21 2.24 

1967 1. 37 2.10 

a = 1.07 1.48 

b "" .05 .08 

2 
.65 .78 r ::;: 

Estimated overall mean num-

ber of filings per filer 1.4 2.4 

Texas 

1.48 

1.116 

1.57 

1.91 

2.40 

1. 20 

.12 

. 85 

2.5 

Colorado 

1.46 

1. 75 

:'.91 

1.83 

1.47 

.05 

.70 

2.0 

I 

II 
I 
! 

t 
1, 

1 
I 
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TABLE 13 

ESTIMATING TI{E MEAN TIME LENGTI1 TO FILING FIRST PETITION 

Illinois California Texas 

Mean length of 
1971 6.1 2.2 - 1.1* 

time to filing . 
1970 9.4 6.5 3.9 

first petitior. 
1969 11 .. 8 11. 8 8.8 

by year of entry 
1968 17.6 13.8 11.1 

1967 22.5 16.1 14.9 

a = 4.61 1. 99 1. 96 

b .32 .47 .43 

r2 = .99 .85 .91 

. Estimated overall mean 

length of time to filing i· 

first petition 23.'3 21. 2. 16.4 

* Not used in the fitting of the curve. \. 
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APPENDIX B 

TABLE 1'4 

OBSERVED AND EXPECTED NUMBER OF FILERS BY GENERATION OF ENTRY AND YEAR OF FILING IN CALIFORNIA 

YEAR OF ENTRY 

Year of Filing Total 1967 1968 1969 1970 1971 

obs. expo obs. expo obs. expo obs. expo obs. expo obs. expo 

1967 24 23.9 24 23.9 

1968 51 46.9 20 ?1.9 31 2:::.0 

1969 52 56.8 12 13.J 18 21.0 22 22.3 

1970 61 63.1 7 8.1 12 13.0 25 20.4 17 21.6 

1971 68 67.3 5 5.0 9 7.8 15 12.6 20 19.8 19 22.1 

1967-1971 256 256.0 68 72.4 70 64.8 62 55.3 37 41.4 19 22.1 

e 

e e 

.. -_ .. -~- .~-..... :;:.~,,-:;::.;::.;.;;....::-.~,-:-

e 
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TABLE 15 

OBSERVED AND EXPECTED NUMBER OF FILERS BY GENERATION OF ENTRY AND YEA..l{ OF F.!~. IN~'I;;;;E;;;;;'X;;;;;A;.;:;S __ - __ 

YEAR OF ENTRY 

Year of Filing Total 1967 1968 1969 1970 1971 

obs. expo obs. expo obs. expo obs •. expo . obs. expo obs. expo . 

1967 23 29.7 23 29.7 

1968 59 55.7 32 26.1 27 29.6 

1969 69 67.1 10 9.9 25 26~1 34 31.1 

1970 87 81.4 5 4.1 10 9.9 24 27.4 48 40.0 

1971 94 97.9 4 4.1 3 4.0 10 10.4 34 35.2 43 44~2 

1967-1971 332 331.8 174 73.9 65 69.6 68 68.9 82 75.2 43 44.2 

e e e 
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TABLE 16 
(l) 

OBSERVED AND EXPECTED NUMBER OF FILERS BY GENERATION OF ENTRY AND YEAR OF FILING IN COLORADO 

YEAR OF ENTRY 

Year of Filing Total 1968 1969 1971 1972 

obs. expo obs. expo obs. expo obs. expo obs. expo 

1968 55 112.7 55 112.7 

1969 144 156.4 35 55.0 109 101.4 

1970 97 76.3 30 26.8 67 49.5 

1971 128 136.3 8 10.5 21 24.2 99 101.6 

1972 249 191.8 23 23.0 12 9.5 52 50.0 162 109.3 

1968-1972 673 673.5 151 228.0 209 184.6 151 151.6 162 109.3 

(1) Excluding the 1970 generation of entry 

• e e 



APPENDIX B 

TABLE 17 

TESTING THE HONOGENEITY OF FILINGS ANONG YEARS IN CALIFORNIA 

Total Filers 6 Months Filers 

Year of Filing obs. expo X2 obs. expo X2 

1967 24 23.9 .00 24 23.9 .00 

1968 51 46.9 .36 31 23.0 2.78 

1969 52 56.8 .41 22 22.3 .00 

1970 61 63.1 .07 17 21. 6 .98 

1971 68 67.3 .01 19 22.1 .43 

1967-1971 L56 256.0 .85(1) 113 112.9 4.19(2) 

(1) The .85 figure is not significant at the .05 level when compared with t~le 

11.07 figure from the Chi-Square distri~ltion with 5 degrees of freedom. 

(2) The 4.19 figure is not significant at thE .05 level when compared with the 

7.81 figure from the Chi-Square distribution with 3 degrees of freedom .. 

, 
• 
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TABLE 18 

TESTING THE HOHOGENEITY OPFILINGS AMONG YEARS IN TEXAS 

Total Filers 6 Months Filers 

Year of Filing obs. expo X2 obs. expo 

1967 23 29.7 1.51 23 29.7 

1968 59 55.7 .20 27 29.6 

1969 69 67.1 .05 34 31.1 

1970 87 81.4 .39 48 40.0 

1971 94 97.9 .16 43 44.2 

1967-1971 332 331.8 2.31(1) 175 174.6 

X2 

1.51 

.23 

.27 

1. 6C 

.03 

3.64(2) 

(1) The 2.31 figure is not significant at th'~ . as level when compared with the 

11.07 figure from the Chi-Square distribution with 5 degrees of freedom. 

(2) The 3.64 figure is not significant at the .05 level ~o]hen compared with the 

7.81 figure from the Chi-Square distribution with 3 degrees of freedom. 
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TABLE 19 

TESTING THE HOMOGENEITY OF FILINGS P.J10NG YEARS IN COLORADO(l) 

Total Filers 6 Months Filers 

Year of Filing obs. expo X2 obs. expo X2 

1968 55 112.7 16.69 55 112.7 16.69 

1969 144 156.4 .56 109 101.4 .32 

1970 97 76.3 3.17 

1971 128 136.3 .29 99 101. 6 .04 
I 

1972 I 
2!:i2 121.8 9.69: 362 ] 09.3 ]4.36 1 

1968-1972 673 673.5 30.35(2) 425 425.0 31.41(3) 
J 

(1) Excluding the 1970 generation of entry 

(2) The 30.35 figure is significant at the .0'5 level when compared with the 5.99 

figure for the Chi-Square distribution wi~h 2 degrees of freedom. It remains 

significant even at the .001 level. 

(3) The 31.41 figure is significant at the .05 level ,,,hen compared with the 5.99 

f:l.g1.1re for the Chi-Square distribution with 2 degrees of freedom. It teo 

remains significant at the .001 level. 



Chapter III - Filer and Non-Filer Characteristics: 

A Comparison and an Evaluation of Their Deterministic Value 

INTRODUCTION 

In this chapter we present and contrast the characteristics of each of the 

two groups of filers and non-filers in the four states. Apart from the comparison 

between themselves ~nd among the states, we are focusing our analysis on identify-

ing and utilizing those characteristics that might be of value in understanding 

the decision to file a post conviction motion on the part of what has been ~hown 

to be a relatively small proportion of the prison population. 

To be sure, any such analysis involves--explicitly or implicitly--a selective 

process of what variables are to be used for this purpose. As is normally the case 

in studies of human characteristics, most variables are pairwise correlated to a 

lesser 01: greater degree and, given a large flnongh sample, in most comparisons 

subgroups are found to be "significantly different", meaning nothing more t~lan 

the fact that they are not precisely identicaL * On the other hand non-sit,nifi-

cant differences or uncorrelated variables may sometimes be of major importance 

to the subject under study. For these reaSO"l!] it is imperative to state as clearly 

as possible at the outset the criteria for tre selection that had been appli2d in 

performj ng the forthcoming analysis. These ~.jere: (1) No variables that were judged 

*"J~ to be only remotely rela1:ed to the act of L:ling a post conviction motion were 

utilized ~vhen in ilddition to that they we."e ":'olmd to presumably affect filing in 

different directions or in vastly different 'legrees across the four states under study. 

* Hany of the differences of this kind tend t) disappear when the test for identity 
is replace.d by a test of the magnitude of su.'h differences, even tvhen very modest 
difference.s are hypothesized. Similarly, a "significant correlation coefficient" 
normally means that it is significatnly cli££,"!rent from 0, but should one hypothesize' 
a correlation of say .1, the significance may well disappear. 

**Either intuitirely or statistically or both. 
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Examples in this category are age, education and marital status. (2) Variables 

that were unreliable by virtue of the nature of the information in the source 

documents were Eot used. Unfortunately, the prominent example in this case is 

the type of counsel variable for l\Thich very little relIable information was found 

in the records. (3) Wben more than one variable could be used containing essen-

tially the same information with regard to its impact on filing, only the one 

(and occasionally two) judged most informative ~'7ere used. Such examples are: 

the minimum sentence preferred upon the maximum sentence; prior record in terms 

of the plior number of felonies and the total prior minimum sentence chosen among 

several other ways to measure the prior record; first parole hearing only and 

many others. (4) Only variables with at least compatible if not identical counter-

part in all states were used. 

Sections 1 and 2 of this chapter present the comparisons in terms of 

the individual vB.riables deemed to be of interest along the preceding'lines. 

the first for characteristics that are unrelated to the prison itself and 

the second for t"lose that are. 

1. Background \~haracteristics 

The characteristics considered here are tliose that are determined befQre enter-

ing prison or very shortly thereafter. As such, they present the opportui1.ity to 

distinguish bet,\Teen non-filers and filers-to-be in terms of their criminal back-

ground (prior record), their former tendency to make a stand (mode of adj 11dication 

'and the presence of a filing for an appeal) and the severity of their present sen-

tence that might predispose them to file. iYhether or not causation cal' we inferred 

when a correlation is found beb\Teen filing and any of these var,iables, onr: thing 

is nevertheless certain: the filing, l\Then it occurs, comes after the full impact 

that such characteristics might have by the sheer fact that they precede ti18 act 

of filing. 

The prior record is measured in terms of the number of felonies and the mini-

mum sentence in months accumulated by the prisoner until, but excluding, the present 

~ 

A 
1 
I 

.i: 

I 
j 
.j 
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conviction for which he entered our sample. The present sentence is measured in 

terms of the minimum sentence given and in the case of multiple counts and/or mul-

tiple indictments the maximum minimum sentenc~ when concurrent and the sum of the 

minimum sentences when consecutive sentences are imposed. 
~'( 

The llshort time" is a term borroVled from its use in Illinois to express the 

minimum time in which a prisoner can expect to completely discharge a sentence. 

It is predetermined at the moment of entry into the prison according to a formula 

based upon the length of the sentence. The statutory good time is figured in and 

therefore any "good time" lost Vlhile L::::arcerated will prolong the time to discharge. 

While the short time is highly correlated witb the actual time spent in prison, it 

does not nu:.wrically represent it since a r;:"i.soner may be paroled (even several 
{) 

times) prior to his discharge. In Texas and Colorado, the corresponding term is 

"Minimum Expiration Date" expressing the same notion although the way it is calcu-

lated differs in the ~vay the good time is figured in. In California, the situation 

is some~vhat d1.fferent in that such a time is not automatically determined upon entry 

and has a techni~ally different interpretation: the "term fixed at" is the length 

?f stay in prison fixed by the Adult Authority within the range of sentence set by 

the court. This term can be later revoked or changed. Recently the term is fixed 

at a much earl~er time than the practice used to be and comes to resemble the sbort 

time much closer than the case used to be. 

The recent tendency of the prisoner to fight the current conviction may be re-

flectGd in the '"Tay he responds ~vhen charged with the present offense(s) by choosing 

to plead gu:il::y or by insisting on a trial by court or jury. In the case of more 

than one indictiuent this variable was determined upon the mode of adjudicat:i.on of 

the first indictlllent coded, a fact that was statistically shoHn to have but a minor 

influence on tlv~ results since in the ovei~vhelming number of cases the same mode of 

adjudication app~,ies to all indictments. Another indicator of the same tendency 

might be found in the fact that a prisoner files for an appeal of the conviction, an 

action thnt comes very shortly after conviction. 
)~ In the case 0.: sentences that are a mixture of the two: the corresponding figure 

is calcula ten ac:corcling to the same rules) appli.ed sequentially. 
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Table 1 presents the summary statistics for filers and non-filers of the 

variables described above in terms of the mean (and when deemed necessary the median) 

for the quantitaLive variables among them and the percent figures ror the qualitative 

ones. For each comparison of filers and non-filers, a test of the hypothesis of no 

difference between the means or, when applicable, the proportions was performed and 

the corresponding level of significance given when the differences were found statis-

tically significant at least at the 5% level. In each case the level of significance 

is smaller than or equal to the one presented in the table. For each variable the 

I 
! 

corresponding number of cases upon which the statistics are Calculated is also pre-

sented', figures ',"hich along vlith the overall sample size for the state shown on the 

last line enable to determine the number of cases in each instance where the respec-

tive information was not available. As can be seen at a glance, apart from the few 

exceptions discussed below, there were no large numbers of cases of missin~ data for 

these variables. 

The figures for the prior minimum sentence in Colorado are not preser.ted because 

they do not in tile absolute represent the situation correctly due to the fa~t that 

indefinite prior sentences were coded as "0" causing all figures to be low~'r than 

they are to be. Comparatively speaking they nevertheless are fully consistent with 

the picture as represented by the other measur~ of prior record--the numbtr of prior 

felonies. Furthermore, the difference between filers and non-filers is in this case 

also significant at the high level of less than . 001. 

The number of cases for the "short time" i~ California is much smaller because 

the "term fixed at" ~"as, in many cases, not yet determined at the time 01' the sampling. 

The number. of cases for the present minimum sentence and the short time ill Colorado 

is much lov-rer because they represent the situation. in the Canon City prison mainly 

since at the Buena Vista Reformatory the majority of prisoners have indefildte sen-

tences. In Illinois, the number of cases for the prior minimum sentence is lower 

than usual because this information ~vas not al~vays existent in the files. Finally, 

the only other exception to the normally "high response" rate·is present in the 



· TABLE 1 -- BACKGROUND {, ~ILERS &1D NON-FILERS 

e ILLINOIS CALIF~IA TEXAS coAno 

Number of Prior 
Felonies 

Prior Hinimum 
Sentence 
(Nonths) 

Not Pleading 
Guilty 

Filing for 
Appeal 

Present Hinimum 
Sentence 
(Months) 

2:1ort Time 

Sample Size 

Filers 

X = 1.4 
N = 219 

'x = 40 
M= 12.3 
N = 204 

P = 29 
N = 238 

P = 49 
N = 244 

X == 98 
N= 41 
N = 244 . 

v -oLlo. ~. 87 
H = 60 
N = 231 

244 

X Hean 
H Hedian 
P = Percent 

Non- Signifi.,. Filers: Non-
Filers cance Filers 

1.1 .04 1.4 1.1 
904 279 973 

34 N.S. 35 31 
12.0 11. 7 7.7 

865 281 971 

18 .001 60 33 
942 283 988 

17 .001 55 20 
970 289 1001 

61 .001 34 20 
24 13 6 

960 270 983 

56 .001 78 66 
39 74 60 

926 178 702 

970 289 1001 

N Number of cases for respective va-:':'.::1)le 
N.S. = Not Signiticant 

~ .. , "1'., 'X"}'~~~~"""l"~~<rr"""'~"" -..., ... ~~ ... l'>'~~"~'I1';~ •. -- ,., ... "~ f , .... ~ .. -'"'<"'--..... ,.,...~~ .... ~~~ ,.".~_ ..... ~~_. -. ""1;!::~. ~'> W":j 

Signifi- Filers Non- Signifi- Filers Non- Signifi-
cance Filers cance Filers cance 

.03 1.8 1.0 .001 1.5 .8 .001 
366 483 431 578 

N.S. 84 34 .001 
36.5 .4 

363 483 

.001 62 8 .001 14 9 .02 
360 483 390 564 

.001 48 3 .001 13 7 .002 
367 485 432 579 

.001 307 68 .001 70 53 .01 
180 48 48 36 
287 480 328 335 

.001 292 45 .001 48 32 .001 
142 26 36 27 
360 481 326 338 

367 485 432 579 

>:r:~;;:~ -'T~~~D,', .~~ ~~'I" l><,,~,/.::.;.:q.,". '~~R~ •• ··,.,. ... t·;··~'t".~\h;! ... ~.,.,i· 



-6-

number of cases for the present minimum sentence for the filers in Texas and is of 

an entirely different nature: the 80 filers (22%) not represented in the averages 

had a minimum sentence of Illife"--an additional and powerful indicator of the over

whelming discrepancy between filers and non-filers in this state. By contrast, among 

non-filers, only 5 (1%) had such a sentence. 

Turning now to the discussion of the figures shown in Table I, it should be said 

at the outset that it presents an extr2mely pmolerful, indeed remarkable picture of 

the difference inherent in those characteristics between filers and non-filers. Each 

single comparison reflects the acute conditions of the filers when contrasted to 

the non-filers. There is not a single exception to this fact in any of th~ figures 

in the table. The size of the discrepancies is well evidenced in the very bigh sig

nificance level that dominates the table. Ev~n in the two cases where the differences 

were not found to be significant, the figures nevertheless follow the established 

direction. Th') trend is ovenolhelming and uniform across states. 

In terms of the two measures of prior r0cord, the filers are found to have a 

clearly established higher prior criminal actlvity in each of the states, c\lthough 

at different levels. Nevertheless, the diffenmces here are relatively smaller than 

those encountered in the other two sets of m~anures. Keeping in mind in addition 

that much of theue differences are already r,'flected in the current sentences, one 

would have to attribute to the prior record h Telatively minor impact on filing 

despite the increased experience with the legal system that prisoners with higher 

prior record have. 

That filers are fighting their T,oU:1y ou!.. ,-ontinuously is evident in their much 

higher rate of "not guilty" pleas and their Tery high appeal rate. The differences 

here are of such a magnitude that they ought t.o attract the serious attention of the 

policy makers, a fact which is certainly far trom being recognized. The figures 

certainly suggest that serious consideration E'hould be given to the notion that 

certain prisoners ~vouldcontinue to fight if cnly given yet another chance, raising 

the question as to ~vhere the limit ought to te. Lacking reliable information on 
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counsel in the sample, one can only surmise that those very prisoners that on the 

average would have to have more--and possibly better--representation when demanding 

a trial and appealing the conviction would also use the same resource to file a 

post conviction motion. 

Longer sentences and longer expected stay in prison clearly and strongly affect 

filing if for no other reason than that vri~oners with shorter sentences may not see 

much value in filing because of the time element or simply because they lack the 

pressure that i.s associated ,.,ith a longer sentence. 

While in the absolute the figures for the four states are different by virtue 

of the differing legal systems and sentencing patterns, the differences be:'ween 

filers and non--filers in each of the states reinforce the findings in the Friar 

chapter pertaining to the probability of fil tng. The most severe differenc es are 

found in Texas with the lowest probability of filing (.03), fully consistent •. ,ith 

the contention that in this state the filers consist of :l small but acti',Tf;;, minority 

of fighters who might indeed be desperate or so at least do the figures suggest. 

Colorado is found on the other end of the sp~ctrum with relatively smallel dif-

ferences based on relatively shorter sentences suggesting again the different nature 

of the filing process in this state with tb::! highest (.23) probability of filing. 

Illinois and Cal_fornia preserve both their .;j.milarity and middle of the road posi-

tion in terms of the differences found in these states, again consistent with respec-

tive probabilities of filing in tbese states of .10 and .11. 

Given the large differences encounter.ed ~n the preceding analysis, Lhe question 

of the predictive power of these backgrouL~ ~hfiracteristics has to be raised: to 

what extent do any of these variables detem 'ine the decision to file? While this 

question calls for' one or another type of multivariate analysis on the combined 

effect of such variables on fi1ing 1 we 8hl:1l1 IJr,iefly discuss it here in terms of the 

impact of the individual variable. Hhile any measure of the correlation between 

filing and the variables discussed \Vill sho,v t~1em to be highly correlated it is 

important to distinguish between this fact a~d the ability to predict on a one to 
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one basis the filers among the total prison population. An example will best 

illustrate this point. 

In Texas, for example, we find that among filers 48% also file an appeal while 

in contrast to that only 3% among non-filers appea1--a huge difference indeed. 

Furthermore, out of a total 6f 657 appealers, 177 are filers who thus represent 27% 

of the total. Among the non-appea1ers, on the other hand, out of a total of 14,260 

non-appealers only 190 are filers--a proportion of only 1.3%. Nevertheless, in 

both cases the non-filers represent a large majority which thus preclude the posfi.-

bility of an efficient predictive method. The situation is essentially the same 

every~vhere because the filing phenomenon is a rare occurrence one. This is not to 

say that prediction is iYlpossib1e but rather that it cannot be expected to be accurate. 

The ratio of the two percentages 27 20.7 can serve as a relative measure of the 
1.3 

predictive or deterministic value of the appeal variable. 

Table 2 pre8ents figures similnr to thos~ discussed above for each of the 

states for the appeal and plea characteristics. The percent filers in each c3tegory 

do not,however, represent the correct probability Df filing among prisoners in the 

respective cate.;ory because of an amount of filing not yet materialized among the 

non-filers. Th~s is so because of the decreasing exposure time of the sequential 

generations of prisoners in the sample analyzed and discussed in the prior chapter. 

He know , howevr~r, from there what the approximate col"rection factor fbr the proba
,'t 

bility of filiT'.g should be for each of the states. This factor is used in calcu-

lating the probability of filing in the table from the percent filers. 

1~ The £ollO\o7ing table sets out the precise figures from ,\lhich this approximation is 
derived: 

ILLINOIS CALIFORNIA TEXAS COLORADO 
Probability of filing .093 .104 .029 .208 
in 5LI months '"Jeriod 

Proportion of filers .077 .088 .025 .191 
in the sample 

Ratio of the two 1. 21 1.18 1.16 1.09 

, I 
;, 

II 
II 
! 
1 

11 

i 
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Table 2 - Probability of filing among certain subgroups 
and their predictive values 

ILLINOIS CALIFORNIA TEXAS 

Correction factor 1.21 1.18 1.16 

Proportion filers given appeal .195 .214 .269 
Probability of filing given appeal .24 .25 .31 

Proportion filers given no appeal .049 .051 .013 
Probability of filing given no 

appe&l .06 .06 .02 

Predictive Value 4.0 4.2 20.7 

Proportion filers given plea .119 .ll~7 .153 
Probability of filing given plea .14 .17 .18 

Proportion filers given no plea .068 .054 .010 
Probability vf filing given 
no plea .08 .06 .01 

Predictive Valle 1.8 2.7 15.3 

Overall probability of filing .09 .10 .03 

COLORADO 

1.09 

.313 

.34 

.181 

.20 

1.7 

.249 

.27 

.172 

.19 

1.4 

.21 
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The predictive ,value shown in the table represent the increased likelihood of 

a prisoner to become a filer when he has an appeal compared to the case i"hen he 

does not. In the same ,,,ay, a prisoner who pleaded not-guilty in Texas i3 l5(!) 

times more likely to become a filer than a prisoner who pleaded guilty. Once more 

the extreme positions of Texas and Colorado are noticeable as well as the Illinois

California similarities. The uniformly very high probability of becoming a filer 

given an appeal is important as clear evidence of a factor cutting across states 

despite the fact that they differ in so many ways and in the overall probability 

of filing in particular. The superior predictive value of the appeal variable is 

also worth noting. 

2. Concurrent Characteristics 

This sectiCln examines certain characteristics that are determined during the 

stay in prison either by the prisoner himself as represented by the three measures 

related to discipline in prison or by external decisions represented by the parole 

and release variables. While every single c.J'J.e of those measures are themselves 

correlated with the background characteristics discussed in the prior section, that 

by itself does not preclude them from having an independent impact on filjng. Those 

variables, however, that exhibited a very strong such correlation were not included 

here. 

Three measures of relief are presented hi the search for a possible contribution 

to the incentive to file due to the pressures t:hat might be created in their absence. 

These are: the disposition of the first parole hearing in terms of parole b'£:ing 

granted or refused; the dichotomy of havjLlg or not having been released from prison 

prior to discharge and until the time the s3:nple i-laS taken; and the time. in months 

it took until such a release if one \"as granted. The release variable supplements 

the first parole disposition one in the sens\' that it includes in it all the deci

sions made in all the parole hearings that an individual might have had, although 

lack of release might also mean that no such hearing was yet held. 
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The filer's at:.d non-filer's behavior in llrison is analyzed from the perspective 

of having or not having a disciplinary record; and in particular, whether or not 

he incurred isolation days during his stay ane their number. 

The variables in this section differ from those in the prior one for yet another 

very important reason: they are by their very definition time dependent, and as such 

are affected in their value by the sampling procedure in the same direction as the 

probability figures were, but in an unknown amount. Thus, the diciplinary record 

by any of the three measures would tend to increase with time and the correspond~ 19 

figures would be higher than those presented \Vere all the prisoners in the sample 

followed for a fullS years. Similarly, the rroportion of prisoners not released 

would become smaller andt? the mean time to release \o7ould increase because propor-

tionally more \vonld be released later. Even the proportion refused parole on the 

first hearing would increase because proportionally more difficult cases would 

appear before the. parole board since the very time of the first parole hearing is 

dependent on tre length of sentence and therefore, orr the severity of the case. 

For these r~asons the absolute figures fr.T these variables should not be used 

as such as they might be misleading in the infurmation contained in them. However, 

because both s.af:!p1es of filers and non-filers are identical in the \o7ay they were 

dram1 across t:me, the assumption that whatever correction is necessary for each 

variable ~vould 'lpply equally well to both groups is justified. Thus, their com-

parative use for the purpose of contrasting the filers and the non-filers is possible. 

Table 3 presents the summary statistics for these variables for each of the two 

groups of filt:~ s and non-filers. It is presented along the same lines and ~o7ith the 

same methodolo[y ,1S the one utilized in table 1 of section 1. The picture, however, 

is entirely different. 

Reliable Lgures for the number of isolation days and the time to release in 

Colorado ,.,ere no~: available. Total numbers of cases for the parole information are 

smaller because only part of the prisoners had a first parole hearing in the sample. 

Similarly the N' s for the time to release are based onJ.y upon the respective number 
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e TABLE 3 -- COi\Cj.'R."R.ENT CHARA_RISTICS OF FILERS AND NON-FILERS 

Parole refused 
at first 
Hearing 

Not 
Released 

Time to 
Release 
(months) 

Disciplinary 
Action 
Taken 

Had Isolation 
Days 

Number of 
of Isolation 
Days 

Sample Size 

X := Hean 
M ::= Median 
P ::= Percent 

Filers 

P= 58 

N= 140 

p= 52 
N= 231 

X= 26 
M= 25 
N= 61 

P= 91 
N= 216 

P= 63 
N= 234 

X= 15.1 

N= 234 

244 

ILLINOIS 

Non- Signi-
Filers cance 

51 N.S. 

634 

34 .001 
901 

20 .001 
18 

460 

83 .004 
872 

5·7 N.S. 
868 

10.8 .04 

868 

970 

N := Number of cases for respective variable 
N.S. := Not Significant 

CALIFORNIA TEXAS 

Filers Non- Signi- Filers Non- Signi-
Filers cance Filers cance 

84 80 N.S. 94 84 .001 

246 883 168 424 

46 40 N.S. 90 68 .Q01 
283 970 366 485 

'1> 

35 28 .001 29 15 .001 
36 26 26 12 

149 570 34 154 

70 62 .004 48 40 .02 
216 676 367 479 

30 1>6 N.S. 17 6 .001 
218 684 272 373 

8.2 3.8 .002 4.4 .8 .001 

218 684 272 373 

289 1001 367 485 

e 
COLORADO 

Filers Non- Signi-
Filers cance 

40 44 N.S. 

287 484 

34 20 .001 
432 578 

. ---

26 21 N.S. 
429 574 

16 (.' .001 v 

420 554 

432 579 
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.- Table 4 - P~obability of filing among certain subgroups 
and their predictive values 

ILLINOIS CALIFORNIA TEXAS COLORADO 

Correction factor 1.21 1.18 1.16 1. 09 

Proportion filers given refused 
Parole .074 .089 .015 .145 
Probability of filing given refused 

parole .09 .11 .02 .16 

Proportion filers given parole 
granted .063 .070 .005 .169 
Probability of filers given parole 
granted .08 .08 .01 .18 

Predictive Value 1.2 1.3 3.0 .9 

e Proportion f~lers given disci-
plinary record .083 .107 .030 .224 
Probability of filing given disci-

plinary record .10 .13 .03 .24 

Proportion filers given no disci-
plinary record .041 .079 .022 .183 
Probability of filing given no 

disciplinary record .05 .09 .03 ,20 

Predictive Value 2.0 1.4 1.4 1.2 

Proportion file~s given isolation 
. days .090 .132 .063 .330 
Probability of filing given isola-

tion days .11 .16 .07 .36 

Proportion filers given no isolation 
days .072 .086 .021 .179 

Probability of filing given no 
isolation days .09 .10 .02 .20 

Predictive Value 1.3 1.5 3.0 ~ .. 8 

Overall probability of filing .09 .10 .03 .21 

.JW¥UZC2W±. :r _L 



-14-

of prisoners that had a release. In some instances the number of cases for the disci

plinary variables are smaller because that information was not always available in 

the prisoner's file. 

In contrast to the background variables, the concurrent ones present a much 

weaker relationship to filing. There are more differences found to be not signifi

cant and the significance levels are some~"hat smaller. There is even a reversal of 

order in the upper right corner of the table. More important ) however, is the fact 

that the overall differences are much smaller than the ones encountered in the back

ground characteristics. 

Among states, Texas stands out as the one state in which the differenc.3s are 

largest confirming once more the extremity of the filers'in the state. Th"\ filers 

are closest to Lhe non-filers in Colorado. 

The conditional probabilities of filing for the first parole decision, the 

disciplinary record and the existence of isolntion days are presented in T:tble 4. The 

predictive values of those variables is als') given, in full conformity with the 

method used in Table 3 of the prior section. The results, however, differ Jrasti

cally: the relative importance of these variables is very minor as seen in their 

corresponding predictive values. None stands Gut as a major contributor to the 

decision to file. 



CHAPTER IV 

Thus far we have been concerned with filing a collateral 

attack and the filers themselves. In this chapter we will focus on the 

various procedural characteristics such as, assistance of counsel, supporting 

evidence, type of hearing, and disposition, as well as the allegations 

raised. For these purposes the filer is the basic unit of analysis rather 

than ~ particular' filing. Moreover, the data are for the entire 66 month 

period rather than a particular point in time) series of time spans or in 

a particular sequence. Thus when we say that 10 per cent raised a particular 

allegation or had the assistance of counsel '.n filing it means that of all 

the filers, however ma~y filings they had, ~nd over a time span from 6 t8 

66 months one in ten raised that allegation at least once. Similarly for 

the assistance of counsel variable it means that one in ten. had the assistance 

of counsel in O'.le or more proceedings. As a resul t, our findings given 

here represen; summations averaged across the time period unless othe~Nise 

noted. 

A. Procedural Characteristics 

Table." 1 through 6 sununarize our data with respect to the procedural 

characteristic~ of the process. Table 1 presents for each state the 

percentage of filers whose proceedings possessed the characteristic. Table 

2 througt lobJe 6 relates the various characteristics to achieving relief 

or not for ~a~l of the states as discussed in section 6 below. 

1. CounsE'.l 

At pre2ent the provision of counsel for collateral attack is not 

universally m<.nc1ated as in the original proceedings lea.ding to conviction 

1 
or direct appeal. Our data clearly show the wide variation in practice 

1 
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2 

Table 1 

PERCENT OF FILERS WITH PROCEDcTRAL VARIABLE 

Illinois California Texas Colorado 

Original Conviction by Plea 68.9 39.5 38.1 87.5 

Appeal of Conviction 49.2 55.4 48.2 13.1 

Att~rney on Petition 93.4 15.0 16.9 49.5 

Supporting Evidence Submitted 38.5 36.3 40.0 12.0 

Written Ans~.,er by State 71.7 11.8 

Answer by State S~ppor.ted 
by Written Evidence li'. 18.4 l:·.8 

Full Hearing Held 36.9 8.3 19.3 31.8 

Prisoner Present at Hearing 16.0 2.4 25.6 

e Relief Granted 9.0 H.i 1.9 29.8 

Reason for Decisio'.l 22.1 51.6 61.3 54.1 

Form Used 75.4 39.8 

N= 244 289 367 765 
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~ among the states studied. First of all, in all states studied filings are 

pro se in the vast majority of cases. For example, the first filing is 

pro se in 93% of the cases in Illinois; 89% in California; 74.9% in 

Colorado; and 94.8% in Texas. Once the petition is filed counsel may be 

appointed in each of the states. However, appointment of counsel is not 

routine except in Illinois. In Illinois which does mandate counsel upon 

application, 93.4% of the filers obtain the assistance of counsel. On the 

other hend, California and Texas, ,-,hich follow the general rule that counsel 

may b~ provided if a hearing is had, only 15.6% and 16.9% of filers respect

ively have hcd the assistance of counsel. Colorado with 49.5% of filers 

leaving the as s is tance 0 f couns el is be tweel: the extremes. 

2. Supporting Evidence 

Al tho:'gh each of the procedures corrtempla tes that supporting 

evidence will accompany the application) in most instances none is submitted. 

Texas with 40% ,)£ the filers submitting a transcript, affidavit, or other 

evidence leads the states followed by Illinois, 38.5%; Californta, 36.3%; 

and Colorado, 12%. The low figure in Colorado is somewhat surprising were 

it not for the fact that sentencing and jail Lime issues, almost always 

presented without supporting evidence, are the dominant issues in that 

state. Apparently the provision of counsel in Illinois does not result in 

a significant increase in the filing supporting evidence. However, in 

Illinois, affidavits constitute the supporting evidence in 77.7% of the 

cases. Only 40% of the petitioners in California and 12% in Texas prov:i.Ce 

such evidence which is outside the existing record of the case. Counsel, 

then, may have more of an impact an the nature of the supporting evidence 
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rather than whether or not it is submitted. The finding is not surprising 

considering the difficulty a prisoner faces in obtaining affidavits while 

behind prison walls. 

3. Answer by State 

OnJy in Illinois is the petition routinely answered by the state 

in writing. There almost 72% of the petitioners receive a written answer. 

In California, Texas, and Colorado, the state, if held to respond at all, 

usually files an oral motion to dismiss. If the court does not dismiss 

the petition sua sponte the motion to dismiss serves to initate the deter-

mination of whether or ~ot a hearing will b(:. held. California, however, 

had an unusual practice during most of the study period, a practice over-

turned by the California Court of Appeal, Third District in Reaves v. Superior 

C f C f 
. 2 ourt or ounty 0 - San Joaquln. The court described the procedure as 

follows: 

After tl~e filing of the petitions for a writ, it is reviewed by 
the judge p-:esiding in the criminal depa. 'tment and is then forwarded 
to the dis:rict attorney's office so that any factual information can 
be verified; or if any additional factual information is necessary, 
that infort:lation can be obtained. The district attorney's office is 
then requested to prepare a proposed order based upon the factual 
informaticn contained in the petition or obtained as a result of their 
inquiries. This is done in a majority of the cases. If the petition 
presents a:l unusual factual situation, these matters are brought to 
the attent;~"on of the presiding judge of the criminal department who 
reviews the entire matter, and then directs the district attorney's 
office L0 pre.pare a specified order. In those matters where the 
district at~orney's office submits a proPJsed order) the judge reviews 
such orde.r and the order is either signed as submitted or signed as 
modified. In some ins tances the court will prepare the order itself. 
The assign~d district attorney usually discusses the results of his 
investigation with the judge at the time of submitting the file unless 
the proposed order is a routine matter where the information in the 
prepared order is self-explanatory. 

The court ruleu that such a procedure is an unconstitutional delegation of 

judicial function and reconunended that the court direct its clerk to secure 
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the necessary information or issue an order to show cause why a hearing 

4 should not be held. Given the fact that the vast majority of the 

petitioners are not represented by counsel the in camera proceedings with 

the district attorney are surely objectionable. 

4. Supporting Evidence for Answer 

The answer of the state seldom is supported by evidence in any of 

the states. For example) in Illinois only 18.4% and in Californi~4.8% 

of the petitioners had their petitions controverted by the state with the 

submission of f,upporting evidence. 

5. Hearing 

A plenary hearing on the petition is not typical in any of the 

states studied. In Illinois a full hearing is achieved by only 36.9% 

of all petiticners. Colorado is next with 31.8% followed by Texa~ 19.3% 

and California)'8. 3%. It should be emphasized that those figures repre-

sent the overall success of petitioners achieving a formal airing of thei:. 

contentions at least once. Illinois with the highest rate of participa-

tion by counsel also has the highest proportion of hearings followed by 

Colorado) California and Texas. 

Since California and Texas practice allows appointment of counse~. 

if a hearing is ordered) the association of counsel and a hearing is Lo TJe 

expected. Ho\ve'Ter) the fact that both Colorado and Illinois have sigl'd.fi-

cant1y higher proportions of both counsel and hearings suggests that a 

hearing is more likely if the petitioner has the assistance of counsel. 

6. Presence of the Prisoner 

An often heard and written "reason" for filing ,a collateral attac1~ 
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is that at any rate the prisoner will be able to enjoy a change in scenery 

h h . d t h·· 6 1· h 1 k 1 h w en e ~s returne 0 court on t e pet~t~on In rea ~ty t e i e i ood 

of such a sojurn are rather slim: In Illinois about 1 in 6 prisoners 

ever achieve that trip) Colorado 1 in 4 and in California only 1 in 40. 

Thus the "vacation theory" of filing cannot be given much creedence in fact. 

7. Relief 

Despite the occasional highly ~ublicized case) petitioners seldom 

succeed in obtaining any relief and) as measured by discharge or reduction 

of sentence) relief is rare indeed. 

In Illinois) fo~ example) our sample lncluded 244 filers. Of that 

number 22 or 9% had their petition granted. Cf the 22) two were granted a 

.sentence reduction ,vithout a new trial) 4 received a sentence reduction 

after a new trj al. All si:~ continued to s€.:::,ve their sentenc.es. Ten 

petitioners we:r:e ordered discharged either because their sentence was 

reduced to time served (3 cases) or a. new trial was not ordered. Seven 

petitioners rec("~ived new trials and were once again convicted and sentanced 

as before. Thlis over a five year period 16 prisoners in our Illino::'s sample 

of filers were discharged or had their sentence reduced as a result of a 

collateral att8ck. Stated in another way, of ~he some 11)700 prisoners 

admitted dur~_ng the study period we would estimate only 59 prisoners or 

0.5% were rcleafed or had their sentence reduced as the result of a 

collateral atcar::k during our study period. The comparable figures for 

Texas and Cali":ornia are 0.04% and 0.01% respectively. By any measure 

collateral attacks are not unlocking the prison gates in those three states. 

Once again Colorado is in startling contrast to the other states. 

! 
'. 



7 

Fully 29.8% of the filers did receive some r~lief during our study period. 

However) as we saw in Chapter II) collateral attacks in Colorado during 

our study period were principally utilized to; (1) obtain re-sentencing 

after the criminal code had,been revised to provide generally lesser 

penalties; and (2) to obtain credit for jail time which was not automatically 

credited towards the sentence as in the other states. Excluding those 

whose eventual relief was simply credit for jail time or the application 

of the new and lower penalties of the ::evised penal code, Colorado falls 

more in line with the other states although it remains the most likely to 

grant relief, Of an estimated 946 filers curj,ng the five year period, 8 
fit 

had a sentence reduction after a new trial) 15 were discharged outright) 

and 14 were discharged because their sentence had been reduced sufficiently 

to merit discha~ge. An additional 29 petitioners were granted probation 

as a result: o.t their filing. In Colorado) then) 66 of the ordinary 

collateral attack filers' received sigrlificant relief or 1. 7% of all 

prisoners. 

Although the number of petitioners who merit relief is quite small, 

and thus does not allow for r;gourous analysis a number of observations 

can be made. 

First ,)f all, in terms of multiple petitions a significant 

proportiol1 u£ filers obtain relief on the second or subsequent filing. Of 

the filers Ntt~ relief 35%,~f the Illinois) 5~% of the California; 43% 

of the Texas; and 41% of the Colorado filers had more than one petition. 

The mean number of petitions per successful filer was also higher than the I 

I 

I 

mean number of filings for all filers: 

1 , I 
1 
1 



Petitioners 

All 

Successful 
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MEAN NUMBER OF FILINGS 

Illinois 

1.3 

1.45 

California 

2.0 

2.3 

Texas 

1.8 

2.1 

Colorado 

1.7 

1.8 

Thus persistence in terms of multiple filings does payoff) or at least is 

not doomed to failure. 

Tables 2 to 5 show the characteristic among those with relief and 

those without relief. Thus)in Illinois)22 filers obtained relief. Of 

those with relief 19 had plead guilty or 86%. Of the total of 222 who had 

not obtained relief) 149 plead guilty or 67%. 

A plea of guilty has a somewhat mixe{ association with relief among 

the states. In Illinois the filer is moder:ttely more likely to obtain 

relief; in California and Colorado only slibhtly more likely and in Texas 

moderately less likely to obtain relief. Ho,,:ever) the few cases of relic): 

in Texas means that association is not significant. If only one more 

successful filer had plead guilty there wouLd have been almost no difference 

found. 

Appeal of the conviction makes it mn~ likely that relief will be 

granted in every state except Illinois. Given the general rule that issues 

once litigated may not be raised again) ~hat finding is somewhat surprising. 

It appears that only in Illinois is a waivel =:ule after direct appeal 

applied with any rigor. 

When supporting evidence for the petition is offered the chance 

of relief is enhanced slightly in Illin?is and Colorado) moderately in 

California) and strongly in Texas. 



Guilty Plea 

Appeal of Conviction 

Attorney on Petition 

Supporting Evidence 
9 

Written Answer by State 

Supporting Evidence for 
Answer 

Plenary Hearing Held 

Prisoner Pres~nt at Hearing 

Reason Given f(. r Dec is ion 

N = 

9 

Table 2 

ILLINOIS 

No Relief 

Number Percent 

149 67 

118 53 

207 93 

85 % 

157 71 

42 19 

74 33 

33 15 

42 19 

222 

Relief 

Number Percent 

19 86 

7 32 

21 95 

9 41 

18 81 

3 14 

16 73 

6 27 

12 55 

22 

1 

i 
I , ! 
J 

I 
i 

I 
! 
! 



Guilty Plea 

Appeal of Conviction 

Atto~ney on Petition 

Supporting V,vidence 

Written Ans'ver by State 

Supporting Evidence for 
Answer 

Plenary Rearj~g Held 

Prisoner Present at Heari.ng 

Reason Given f)r Decision 

Form Used 

N = 

10 

Table 3 

CALIFORNIA 

No Relief 

Number Percent 

95 37 

140 54 

24 09 

87 34 

13 05 

2 01 

2 01 

o o 

128 50 

197 77 

257 

Relief 

Number Percent 

13 41 

20 63 

21 66 

18 56 

21 66 

12 38 

22 69 

7 22 

21 66 

21 66 

32 

1 • 

'I 

I 



Guilty Plea 

Appeal of Conviction 

Attorney on Petition 

Supporting Evidence 

Plenary Hearing Held 

Prisoner Present at Hearing 

Reason Given for Decision 

N d:: 

11 

Table 4 

COLORADO 

No Relief 

Number Percent 

467 87 

69 13 

240 45 

65 17 

124 23 

99 18 

329 61 

537 

Relief 

N4mber Percent 

202 89 

31 14 

139 61 

27 12 

119 52 

97 43 

85 37 

228 
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Table 5 

TEXAS 

No Relief 

Number Percent 

Guilty Plea 138 38 

Appeal of Conviction 172 48 

Attorney on Petition 59 16 

Supporting Evidence 
~ 137 38 

Plenary Hearing Held 64 18 

Reason for Dec.i.sion 219 61 

Form Used 141 3~ 

N= 360 

Relief 

Number Percent 

2 29 

5 71 

3 43 

6 86 

7 100 

86 

5 71 

7 

f 
; 
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In all states if a plenary hearing is held the chance of success 

is greatly increased with California leading and Texas, Illinois and 

Colorado following. 

The prisoners presence at the hearing assures relief in California 

and makes it significantly more likely in Illinois and Colorado. The court 

giving a reason for its decision is strongly related to relief in Illinois, 

California and Texas but is not related to relief in Colorado. Thus the 

unsuccessful petitioner is not routinely advised of why his petitio'c, was 

denied. 

Table 6 summarizes the findings ae betvleen the successful and 

unsuccessful petitioners for each state. The number presented is the 

proportion of those with relief with the characteristic compared to those 

without relief with the characteristic. Thu~ for the Illinois filers, 

the ratio of guilty pleas among succ~ssf~l filers is 1.22 times that among 

the unsuccessful as 

Ratio % Unsuccessful 
% Successful 

= 86% _ 
67% - 1.22. A ~umber less than one indicates 

of course that the presence of that characteristic is less likely in the 

successful petit.ion. 

To summa.rize for each state the successful petitioner will in 

IllirlOis ; have plead guilty, not appealed his conviction; have submitted 

supporting evidence; a written answer by the state will have been filed 

with supporting evidence; a plenary hean.Tlg wUl have been held with the 

prisoner present and a written opinion wilJ be given. In California he 

will:. have plead guilty; appealed his conviction; not used the form; had 

the assistance of counsel; filed supporting evidence; the state will have 

e made a return with supporting evidence; a pl/.mary hearing will have been 
I 
• 
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Table 6 

Illinois California Texas Colorado 

Guilty Plea 1.22 1.08 .75 1.15 

Appeal of Conviction .67 1.08 1.48 1.18 

Attorney on Petition 1.00 4.24 2.54 1.40 

Supporting Evidence 1.11 2:.2 1.12 

Written Answer by State 1.11 5.60 

Supporting Evidence l¢ 

for Answer 6.65 7.76 

Plenary Hearing Held 2.00 8.30 5.17 1.86 

Prisoner Persent at 
Hearing 1. 66 9.03 1.88 

Reason for Deci.Jion 2.44 1.26 1.40 .78 

Form Used .90 1.80 
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held with the prisoner in attendance and a reason for the decision will have 

been given by the court. 

In Texas the successful petitioner will not have plead guilty; will 

have appealed his conviction; will have used the form; will have had the 

aSdistance of counsel; will have offered supporting evidence; a plenary 

hearing will have been held and a reason for the decision given by the 

court. 

In Colorad~ the successful petitioner will have plead guilty; 

appe~led his conviction; had the assistance of counsel; offered supporting 

evidence; a plenary hearing will have been held with the prisoner present; 

and no reason for the decision will be givan. 

8. Allegations 

With ~he exception of Illinois where counsel is routinely providec, 

the vast majority of petitions were pro se. As such they represent not 

so much wha.t the law is but what it: is hoped to be. In large measure thi, 

is true because even if the prisoneL had the capacity and ability, and t~e 

demographics discussed in Chapter III indicate that almost all do not, 

the resources necessary to research the law ~Le almost totally lacking. 

Prison libraries we visited during the study period typically did not contain 

current statutory materials much less case law reports. Legal assistar.~e 

where it existed at all was uneven and experimental with little real 

capacity to handle any significant volume of cases.
6 

As a result the 

typical prisoner must look to his fellow inmates for guidance just as t'\ey 

themselves do. Given these circumstances the surprising aspe 

many of the petitions are well done. 

is that 
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Because the petitions are so uneven in content) clarity) and cogency 

our coding of the allegations was essentially open. That is) the system 

for classifying allegations had to accon~odate the unexpected even out-

landish as well as the expected and llstandard." Appendix C details the 

system which we feel is both unique and effective. Each allegation was 

assigned a six digit number which identified the allegation as part of the 

original or s'upplemental filing) the specific defect complained of) the 

stage G.f. the process in which it occurred) the parties involved) whether 

it WG!S supported by facts) and the response of the state to that allegation. 

For ~~e purpose of this exposition we have grouped allegations into 

categories of alleged error as follows: 

1. Arrest: not informed of rights; not informed of right to counsel; 
not informed of right to provided counsel; the arrest was unlawful; no 
probable cause for arrest; arrest based on defective warrant; and 
Excessive iorce was used on arrest. 

2. Sea1-ch and Seizure: Unlawful search and seizure; search based 
on defective warrant; search and seizure beyond the scope of warrant; 
search and seizure without warrant or arrest; search and seizure based 
on defectiv~ arrest; search and seizure beyond lawful scope; unusual 
personal search; and unlawful search and seizure while defendant is 
in jail. 

2. Abuse and Coercion: physical abuse during pre-conviction 
incarceration; physical or psychological coercion applied; and denial of 
medical attention. 

4. Lineup: illegal lineups or identifications; pre-lineup coaching 
of witness; ma~ipulation of composition of lineup; counsel not pre[ent 
at lineup. 

5. lndic tment or information: indictment or information unl&:7ful; 
fails to charge a specific crime; is uncomplete or in error; proceeds 
from defective grand jury proceedings; was never obtained; and indicl'ment 
was not waived. 

6. Preliminary hearing and bond: preliminary hearing or arraigm'1ent 
unlawful) never held or unduly delayed; not represented by counsel; 
counsel's representation ineffective or incompetent: inadmissible 
evidence or perjured testimony introduced; bond unduly delayed) never 
set or excessive. 



-- .",,-

17 

7. Pretrial motions and suppression of evidence: pretrial motions 
improperly denied) motion to suppress unproperly denied; counsel failed 
to suppress evidence or witnesses; faiL~re to grant process for pro
duction of evidence or witnesses; counsel failed to obtain process; 
and competency hearing improperly denied. 

8. Plea bargaining and guilty plea: plea bargaining unlawful; 
plea based upon coercion) unfulfilled promises) or misinformation; plea 
at time defendant incompetent to stand trial; not informed of nature 
of the charges or consequences of a guilty plea; factual basis of plea 
not determined; denied right to confront accusers or present a valid 
defense; counsel not present; plea induced by improper use of prior 
record; plea bargain not accepted by judge; and guilty plea entered by 
judge instead of defendant. 

9. Trial defect: inadequate time for petitioner or counsel to 
prepare for trial; no jurisdiction to try; improper venue; defendant 
not present; double jeopardy; denial of fair, speedy, public trial; 
prejudicial pretrial publicity; denie~ a jury trial; defect in jury 
se1ec tion or delibe~.-ation; improper ins ct"Uctions, verdict or judgment; 
knowing use of perjured testimony; leading or coaching of witnesses 
by prosecution; withholding evidence or preventing witness from 
appearing; error in excluding or admitting evidence; failure to provide 
expert testi.mony, denied right to cross examine Vlitnesses; basing judg
ment) argument) or comment on facts outside the record; improper 
prejudicia 1 evidence given to jury; e\Ti.d.ence insufficient to convic t· 
and disLovery of neVl evidence not available at trial. 

10. Sentencing: sentencing unlawful. sentence exceeds statutory 
limit; is excessive) arbitrary) cruel or unusual; not advised of right 
to hearing in aggravation and mitigation; improper use of prior rec.ord 
for enhanci~ment of sentence; prior convictions invalid; no waiver of 
pre-sentenc2 report; no or failure to consider no pre-sentence report; 
no or imp·:oper hearing in mitigation: evidence improperly excluded 
or newly ~iscovered evidence; counsel not present or given inadequate 
time to p~:epare, probation unlawfully withheld) inadmissible evidence 
presented, counsel not present, or improperly revoked; consecutive 
sentence unlawful; prior illegal time served should be applied to 
current sentence) new crime code sentences should be retroactive; 
sentenc8 does not provide opportunity for rehabilitation; personal or 
family cHcumstances, or change in law justify modification of sentence. 

11. l.C'lil time credit: not given cred Lt for jail time on minimum) 
maximUIT, vi" both; without jail time credit sentence exceeds statutory 
limit. 

12. ~::al: 
denied right to 
trial reccrd in 

not informed of right to appeal, transcript and counsel; 
appeal, transcript and counsel; forced to waive appeal, 
error; and excessive'appeal bond set or none set. 
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13. Prior collateral attack improperly denied,: hearing and reliE!f 
should have been granted; failure of court to properly dispose of prior 
petition; res judicata does not apply; issues not previously appealed; 
only collateral remedy is available; defendant not present at prior 
hearing. 

14 Denial of rights ,vhile imprisoned: denied participation in 
programs, educational or rehabilitative; improper transfer, working 
conditions or assignments) racial discrimination) denial of privileges~ 
personal property, or legal materials) and interference with personal 
hygiene and medical treatment. 

15. Parole and discharge: parole determination unlawful; no parole 
hearing) no counsel provided; arbitrary denial; failure to release 
under parole order; improper revocation of parole; denial of C",l.nsel 
at parole revocation; improper computation of sentence; failure to 
discharge from parole or prison on completion of sentence; and abuse of 
discretion or improper procedure in fixing term. 

16. Incompetent counsel: any allegation which questioned any 
act or omlssion of counsel at any stage of the process. 

17. Denied assistance of counsel: cmy allegation that assistance 
of counsel was not available because of the act or omission of another 
party. 

18. Not informed of rights: any c:1.legation claiming that proper 
explanation of rights was not given at 8ny stage of the process. 

19. Forced to tes tify: any allega tilJn claiming that the defendar, t 
was forced to testify or make self-incriminating statements or admissl~ns 
at any stage of the process. 

20. ~ect in la,v or procedure,: a'ty allegation which claims only 
that the law or procedure itself is defective or was improperly applied. 

The first 16 categories are designed to be mutually exclusive) that 

is) an allegation >vill fit only one category. The final four categories 

contain at least some allegations already c0~nted in the other 16. Of 

course a particular petitioner could raiSB ~ssues in all the categories. 

Tables 7 to 10 present the data' fo~ each state in several dimensions. 

First) the pe.r cent of all petitioners who eV3r raised at least one allega-

tion of the category is given. Next the pel cent of successful petitioners) 

petitioners who had plead guilty,; had a trial; appealed and not appealed 

who ever raised at least one allegation of the category is given. 
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Table 7 

ILLINOIS 

Percent of Filers with Allegation 

All Relief Plea. Trial Appeal No Appeal 

Arrest 24.4 18.2 23.1 27.2 28.0 20.9 

Search and Seiz.ure 11.4 22.7 10.4 13.6 13.6 9.3 

Abuse. 3.9 4.5 4.0 3.7 3.2 4.7 

Lineup 9.4 4.5 6.4 16.0 12.8 6'.2 

Indictment and Information 17.7 31.8 17.3 18.5 20.0 15.5 

Preliminary Hearing and 
Bond 10.6 18.2 9.8 12.3 12.8 8.5 

Pretrial Motions and 
Suppression of Evidence 7.5 4.5 6.9 8.6 8.8 6.2 

Plea Bargaining and Guilty 
Pleas 46.9 59.1 62.4 13.6 44.0 49.6 

Trial Defect 42.1 36.4 30.6 66.7 51.2 33.3 

ttentenc:i .. ng 26.4 31.8 27.7 23.5 25.6 27.j 

Jail Time Credit 0 0 0 0 0 0 

Appeal 9.4 4.5 8.7 11.1 10.4 8.5 

Incompetent Counsel 52.4 59.1 52.6 51. 9 56.0 48.8 

Prior Collateral Attack 3.9 4.5 3.5 4.9 4.0 3. S 

Denial of Rights \'fuile 
Imprisoned 3.5 0 2.9 4.9 4.8 2.3 

Parole, and Discharge 0.4 0 0 1.2 .8 0 

Right to AttoTney 26.0 18.2 26.6 24.7 28.8 23.3 

Not Informed of Rights 28.3 31.8 30.6 23.5 31. 2 25.6 

Forced to Testify 5.9 9.0 5.8 6.2 5.6 6.2 

Defect in Law or Procedure 3.5 18.2 3.5 3.7 4.8 2.3 

N=254 N=22 N=173 N=81 N-125 N=129 



Percent of .-
All 

Arrest 21.5 

Search and Seizure 9.6 

Abuse 2.1 

Lineup 3.8 

Indictment and Information 7.6 

Preliminary ,Hearj.ng and 7.6 
Bond 

Pretrial Hations BilG 5.1 
Suppression of Evidence ~ 

Plea Bargaining and Guilty 23.9 
Pleas 

Trial Defect 47.1 

tltentenCing 21.5 

Jail Time Credit 0 

Appeal 11.8 

Incompetent Counsel 39.8 

Prior Collateral Atts,-k 9.3 

Denial of Rights Hhile 16.3 
Imprisoned 

Parole and Dischal-gt~ 5.9 

Right to Attorney 19.4 

Not Informed of Rights 16.3 

Forced to Testily 5.2 

Defect in Lm.,r or Proce/tu rc 8.3 

N=289 
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Table 8 

CALIFORNIA 

Filers with AllcJSa ti_on 

Relief Plea Trial ---

12.5 15.8 25.1 

6.3 7.9 10.9 

3.1 1.8 2.3 

3.1 2.6 4.6 

6.3 7.0 8.0 

3.1 7.0 8.0 

9.4 ':/ ~; 
~.J 6.3 

28.1 41. 2 12.6 

50.0 33.3 56.0 

34.4 24.6 19.4 

0 0 0 

12.5 12.2 11.4 

34.4 46.5 35.4 

6.3 5.3 12.0 

18.8 17.5 15.4 

6.3 7.9 4.6 

28.1 20.2 18.9 

15.6 15.8 16.6 

6.3 2.6 6.9 

15.6 7.0 9.1 

N:=32 N=114 N:::17~ 

Appeal 

24.3 

9.4 

2.5 

5.0 

8.1 

6.3 

6.3 

18.1 

56.3 

19.4 

0 

14.4 

40.0 

13,,8 

16.3 

3.1 

21. 9 

17.5 

7.5 

10.6 

N=160 

No Appeal 

17.8 

10.1 

1.6 

2-.3 

7.0 

9.3 

3.9 

31.0 

35.7 

24.0 

0 

8.5 

39.5 

3.9 

16.3 

9.3 

16.3 

ll~. 7 

2.3 

5.4 

N=129 ~ 
I: 
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Table 9 

TEXAS 
Percent of Filers with Allegation 

All Relief * Plea Trial Appeal No Appeal ---

Arrest 27.6 1 25.7 29.1 28.2 27.4 

Search and Seizure 24.1 0 23.6 24.7 24.3 24.2 

Abuse 1.9 0 2.1 1.8 2.8 1.1 

Lineup 9.7 1 6.4 11. 9 10.7 8.9' 

Indictment and Information 13.5 1 12.1 14.5 12.4 14.7 

Preliminary Hearing and 17.8 1 20.0 16.7 16.4 19.5 
Bond 

Pre.tria1 Hotions an..1 4.6 0 3.6 5.3 5.6 '3.7 
Suppression of Evidence 

Plea Bargaining and Guilty 28.9 0 48.6 17.2 17.5 40.0 
Pleas 

Trial Defect 50.3 3 34.3 60.0 5S.8 42.1 tt . 25.7 4 21.4 28.2 31.1 20 . .7 entenclng 

Jail Time Credit 0 0 0 0 0 0 

Appe.al 18.1 0 19.3 17.2 16.9 18.9 

Incompetent Counsel 54.9 4 59.3 52.4 50.8 58.9 

Prior Collateral Attack 2.4 0 0.7 3.1 4.0 O. i 

Denial of Rights 107hi1e 3.8 0 5.0 3.1 2.8 4.7 
Imprisoned 

Parole and Disc.harge 6.5 0 4.3 7.9 7.9 ~ ":) J._ 

R:lght to Attorney 20.8 2 18.6 22.0 19.8 21'.6 

Not Informed of Rights lS.l ~ 20.7 16.7 11.9 24.7 -' 

Porced to Testify 10.3 1 13.6 8.4 8.5 12.1 

Defect in Law or Proce.dure 4.9 3 3.6 5.7 5.6 4.1 

e N=367 N=7 N=140 N=227 N::::177 N=190 

*Actual number of Filers 
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Table 10 

COLORADO 
Percent of Filers Hi th Alle.ga tion 

All Relief Plea Trial Appeal No Appeal 

Arrest 1.7 0 1.7 2.0 4.0 1.4 

Search and Seizure 1.3 0 1.5 0 0 1.5 

Abuse .5 1.8 .6 0 0 .6 

Lineup .5 0.8 .6 0 2.0 .3 

Indictment and Information 2.1 0.8 2.4 0 0 2.4 

Preliminary.Hearing and 
Bond 3.4 3.9 3.3 4.0 2.0 3.6 

Pretrial Notions and 
Suppression of Evidence 1>.4 0 0.4 0 0 .4 

Plea Bargaining and Guilty 
Pleas 17.5 18.9 19.5 4.0 10.0 18.6 

Trial Defect 13.7 7.5 13.1 18.2 24.0 12.2 

~entenci.ng 59.9 63.'2 59.5 62.6 65.0 59.1 

Jail Time Credit 54.6 58.3 52.5 62.6 54.0 52.0 

Appeal 1.3 0 1.2 2.0 4.0 .9 

Incompetent Counsel 14.0 10.1 14.0 14.1 14.0 14.0 

Prior Collateral Attadc 6.1 4.4 5.5 10.1 8.9 5.9 

Denial of Rights Hhi1e " 

Imprisoned 2.7 3.9 '2.7 3.0 2.0 2.9 

Parole and Discha.:gt.. 1.8 0.8 2.0 1.0 1.0 2.0 

Right to Attorney 4.5 4.8 5.0 2.0 4.0 4.7 

Not Informed of Rights 3.0 1.8 3.5 0 2.0 3.1' 

Forced to T~stify 14.5 10.7 14.6 14.1 14.0 14.6 

Deff:.ct in Law or Procedure 5.2 3.1 ?4 4.0 4.0 5.4 

- N=765 N=228 N=669 N=96 N=100 N=665 i . I 
! 
1, 

i 
51 

~ 
~1 

l 
'\~ , 
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Among the five most common allegations in each state, four categories 

of allegations appear: incompetent counsel; trial defects; plea bargaining; 

and guilty pleas and sentencing. All four are of course interrelated 

and essentially deal with trial errors. Further> puch errors can 

normally be raised on appeal and in fact most filers have appealed their 

conviction. However the relationship between direct appeal and collateral 

attack tends to ercourage such a result in some states. For example, in 

Illinois there is no prohibition from pursuing both a direct appeal and 

a collateral attack simultaneously.7 In fact in many cases such a tactic 

is the preferred approach. Under Illinois law if a direct appeal is not 

d 11 f ., 1 ' d 8 d h pursue a error3 0- a non-constltutlona nature are walve, an t e 

Post-Conviction Hearing Act is limited in application to cases where there 

9 is a "substantial denial of . . . rights und3r the Constitution. . . . 

While constitutional error is of course ~ubject to direct appellate rcvi~w 

that is so only if it appears in the record. A hearing under the Act may 

provide the necessary reviewable record. Utilization of direct appeal 8.1~:l 

post-conviction proceedings simultaneously t:lUS enables a defendant to 

obtain review oE non-constitutional error~ ''''pported by the trial record 

and at the same time through a t:ollateral artad~ to augment the record as 

nece?sary to support his constitutional claims. Subsequent to the 1969 

D .. . M 10 d h h '- . f f' l' 11 t 1 eC1Slon ln oore our ata sows t a~ ~l:2 practlce o' 1 lng a co a era 

attack after the appeal was decided) shifteG to one of filing the collateral 

attack while the appeal was still pending. No doubt the fact that in 

Illinois the average time to disposition of an appeal is over two years 

also contributes to the tendency to pursue both avenues of review simultane'ously. 

California adheres to the general rule that habeas corpus cannot 

serve as a subs ti tu te for direc t appeal. Tht.:s) the writ will not lie 
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where the claimed errors were) or could have been raised on a timely appeal. 

A major. exception is the rule in Domingoll where if federal habeas corpus 

would be available) state habeas corpus is appropriate. By this rule the 

California courts are assured an opportunity to review alleged constitu-

tional errors without bypass even if an appeal is not taken. For the 

prisoner there is nothing to lose in raising allegations which may be barred) 

even though he seldom succeeds. 

rable 11 compares the proportion of filers with a category of 

all~ation to the proportion in Illinois. The comparison is made with 

Illinois be~ause counsel has assisted in preparing the petition or its 

supplement and thus the allegations raisea have at least some expert 

backing. In a rough way the table indicates what areas the prisoners have 

problems with as compared with Illinois. In California the prisoners 

are much more concerned with parole and rights Hhile imprisoned follov.'p.d 

by alleged def,~cts in law or procedure) appeal and trial defects. In all 

other categor~:s they are less "concerned." 

For Texas) parole and discharge) rights while imprisoned) prior. 

collateral attack errors) defects. in law and procedure) appeal errors) <.nd 

trial defects are more frequent, 

For Colorado jail time credit) parole and discharge) being forcei 

to testify, sentencing, prior collateral attack problems, and alleged 

defects in law and procedure are more common. Overall the more IlpOpll}.~r!) 

categories reflect the scope of the procedure. For example, in Illinoip 

parole issues are beyond the scope of the Illinois remedy unless the 

prisoner was in custody. The issue: are within the scope of the remedy in 

the other stf~tes. Similarily jail time credit ,(las an issue. only in Colorado. 
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Table 11 

COMPARATIVE PROPORTIONS OF FILER ALLEGATIONS 

I11inob California Texas Colorado 

Arrest 1 .88 1.13 .09 

Search and Seizure 1 .84 2.11 .10 

Abuse 1 .54 .48 .01 

Lineup 1 .40 1.03 .04 

Indictment and Information 1 .43 .76 .14 

Preliminary Hearing and Bond 1 .72 1.67 .34 

Pretrial Motions and Su~pre.ssiGn of Evidence J. .68 .61 .01 
~\ 

Plea Bargaining and Guilty Pleas 1 .51 .62 .38 

Trial Defect 1 1.12 1.19 .30 

Sentencing 1 .81 .97 2.26 _1 Time Credit 0 0 0 54.80 

Appeal 1 1.26 1.93 .14 

Incompetent Counsel 1 .76 1.05 .25 

Prior Collateral Attack 1 2.38 .62 1.64 

Denial of Rights ,(,\/hi1e 1mprisoned 1 4.66 1.09 .69 

Parole and Discharge 1 14.75 16.25 4.50 

Right to Attorney 1 .75 .80 .17 

Not Informed of Righ ts 1 .58 .64 .11 

Forced to Testify 1 .88 1. 75 2.29 

Defect in Law or Procedure 1 2.37 1.40 1. 34 
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In the other states an automatic crediting of jail time "Tas afforded. 

The most striking aspect of the data is the relative constancy of 

the majority of allegations across the types of filers. With few e~ceptions 

it appears to make little difference whether the conviction was by trial 

OL plea, whether the case was appealed or not appealed. Even those who 

obtained relief, in general, allege with similar frequency similar errors. 

In this respect the data tend to show that successful petitions are not ' 

simply copied. Such behavior does occur and we have examples, but it is 

rare. In most instances, in all the states, the allegations of successful 

petitions are somewhat more frequent thp.n overall. If they were being 

copied in appreciable numbers, one would expect to find those allegations 

much more frequently urged overall. In fact, many are more frequently 

raised among the successful petitioners and only a few are substantially 

less frequently raised. Thus, it appea:...:: that, in general, allegations hy 

successful petitioners are ~ot routinely ur(,ed by all or most petitioners 

whether or not they can be justified. What does appear to be happening is 

that petitioners as a group tend to urge certain allegations with much 

greater frequency than others. Successful petitioners do the same. What 

appears to differentiate them is a rather r~ndomly distributed factor. or 

set ,of factors. Such an explanation is COl,S~.S tent with saying that, 

at least as far as this analysis goes, i:: ,is likely that particular 

demonstrable facts determine the outCOUlP: peldom are those facts present; 

and whether or not they are present, the p~~titioner will still raise them. 

Not very surprisingly, the petitioner, at l~ast, does not pre-judge his 

case. Of course, there may be other plausLble explanations or perhaps 

even an X-factor or combination of factors TJhich may be operating. We, 
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however} have not detected them among the v8,riables we have analyzed. 

It should be stated here that in the above we have compared all 

petitioners with successful petitioners and not some other measure. The 

reason is that the indivici,-:al petitioner interacts with other individual 

petitioners and is most likely interested in the successful rather than 

the unsuccessful petition. Thus how all petitioners compare to successful 

petitioners is more meaningful. On the other hand the courts receive 

numerous petitions with similar alle~8tions from prisoners. Comparing 

the ratio of prisoners with allegations to prisoners that achieve relief 

with those allegations provides a measure vi allegations which the IIlikes. " 
e 

Table 12 preseLts those ratios. Clearly what the court "likes" 

is a relative concept. The ·fact that so few in general are granted relief 

indicates that the courts can and/or do give little credence to most types 

of alltogat.::'-ms. 

It sho.lld also be noted that the. higL'[ frequency alle:ations are 

typically low :~'elief allegations. Perhaps he finding a needle in a 

haystack analo~y alluded to in the introduction does hold at least to some 

extent. 

• 
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• Table 12 

PERCENT OF FILERS HITrl ALLEGATION 

Illinois California Texas Colorado 

* NA % N~R 
NA % ~. N A 

% $ NA % 

Arrest 4 6 4 6 1 1 0 a 62 6 102 13 
Search & S~zure 5 17 

2 
7 

0 
0 

0 
0 :29 28 89 10 

Abuse _1 10 1 17 0 0 4 100 
10 6 7 4 

Lineup 1 4 1 9 1 3 2 ,)0 
24 . , 36 4 .L ... 

Indictment & Inform- 7 
16 

2 
9 1 2 2 12 ation 45 22 50 16 

Preliminary Hearing 4 15 1 5 1 2 9 35 & Bond 27 22 -66 26 
Pretrial Motions & Sup- 1 

5 
3 3 0 0 

0 
0 

pression of Evidence 19 15 17 J 
Plea Bargainiq:l; & 13 11 9 

13 
0 0 43 

J2 
Guil ty Pleas 119 ~6Y' 107 134 

Trial Defect 8 
7 

16 
12 3 2 17 16 

107 136 184 105 
Sentencing 7 

10 
11 18 -± 4 144 

3. 
67 62 94 4s8 

Jail Time Credit 0 0 
0 0 0 0 133 32 

0 0 0 418 
Appeal 1 4 4 12 0 0 0 0 

24 34 66 10 
Incompetent Cou~lsel 13 10 

11 10 4 2 23 21 
133 115 202 107 

Prior Collateral 1 10 2 7 0 0 10 21 
Attack 10 27 8 47 

Denial of Rights While 0 0 
6 13 0 0 

9 43 
Imprisoned 9 47 14 21 

Parole & Discharge 0 0 
2 12 0 0 

2 14 
1 n 24 14 

Right to Attorney 4 6 ~ 16 2 3 11 31 66 56 -::;6 35 
Not Informed of Rights 7 10 5 

11 
3 4 4 17 

72 47 67 23 
Forced to Testify 2 13 3 20 1 3 

25 23 
15 15 38 111 

Defec t in Law or 4 44 5 21 
3 17 

7 
17 • Procedure 9 24 18 40 

N/R is Nu.mber with Relief N/A is Number .of All 






