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PREFACE 

This is the 21st Annual Report of t.he Administrative Board 
of the Judicial Conference of the State of New York, of the 
Judicial Conference of the Statp of New York, and of the Office 
of Court Administration. It is submitted pursuant to Chapter 
684 of the Laws of 1962, as amended by Chapter 615 of the 
Laws of 1974, and covers the period from January 1, 1975 
through December 31, 1975. 

This iE' the first Annual Report to COVN a calendar year. All 
previous annual reports covered a judicial year, which began on 
July 1 of one year and ended on June 30 of the follo'wing year. 
The last Annual Report to cover a judicia:! year, the 20th 
Annual Report, was for the reporting period fr')m July 1, 1973 
through June 30, 1974. To make the transition from that report 
to this one, a special six-month report was published covering 
thE' period from July 1, 1974 through December 31, 1974. 

The report comprises seven chapters. Chapter 1 brieny 
describes the structure, administration and financing of the 
courts in New York State. Chapter 2 discusses the Standards 
and Goals adopted by the Administrative Board on July 3, 
1975. Chapter 3 presents statistics on court operations in 
calendar year 1975. Chapter 4 discusses five special programs:' 
(a) the Mental Health Information Service, (b) the central index 
of po~t conviction relief, (cl retainer and closing statements, (d) 
compulsory arbitration pilot programs, and (e) statements of 
appointment and of fees or commissions under section 35-a of 
the Judiciary Law_ Chapter 5 reports on seminars, workshops, 
and training programs conducted, coordinated or assisted by the 
Office of Court Administration in 1975. Chapter 6 summarizes 
the legislation sponsored at the 1975 session of the Legislature 
by the Chief Judge, the Administrative Board of the Judicial 
Conference, the Judicial Conference, al1d the Office of Court 
Administration; this chapter includes (a) the reports of the 
Judicial Conference to the 1975 and 1976 Legislatures in 
relation to the Civil Practice Law and Rules, including proposed 
amendments adopted pursuant to section 229 of the Judiciary 
Law, and (b) the Foul'th Annual Repol't to the Judicial 
Conference by the AdVisory Committee on the Criminal 
Procedure Law. Chapter 7 consists of three special studies 
prepared on the recommendation of the Committee to Advise 
and Consult with the Judicial Conference on the Civil Practice 
Law and Rules: (a) Recommendations Relating to Section 50-e 
of the General i'dunicipal Law and Related Statutes, by 
Professor Paul S. Graziano of St. John's University School of 
Law, (b) Study of Attachment, Rpplevin, Receivership, An-est, 
by Professor Samuel J. M. Donnelly of Syracuse University 
College of Law; and (c) Proposals foJ' Amendments to Article 
31 of the CPLR Authol'izing Videotape Depositions and 
Depositions of a Party's Own Medical Expel't, by William P. 
McCooe, Judge of the Civil Court of the City of New York and 
Acting Justice of the Supreme Court. 

All statistical tables appear at the end of the chapter in which 
they are cited. v 
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Chapter 1 

INTRODUCTION 

ThE:' Judidary is one of the three branches of New York State 
Government. The powers and the structure of the New York 
State Judiciary are embodied in Article VI of the State 
Constitution, which was approved by the voters in the 1961 
election and became operative September 1,1962, effecting the 
first court reorganization in New York since 1894. Article VI 
provides for a "unified court system for the State" and specifies 
the organization and jurisdiction of the courts in the State; in 
addition, it establishes the method of selection and removal of 
judges and justices and the responsibilities for administrative 
supervision of the courts. 

1.1 COURT STRUCTURE 

In New York State the courts of original jurisdiction, or trial 
courts, hear a case in the first instance, and the appellate courts 
hear appeals from the decisions of other tribunals. 

The appellate structure of these courts is shown in figures I-a 
and I-b. 
1. The Court of Appeals is the highest court of the State; it 
consists of the Chief Judge and six Associate Judges, elected 
statewide for 14-year terms. Five members of the Court 
constitute a quorum, and the concurrence of four members is 
required for a decision. 

The jurisdiction of the Court is limited by Section 3 of 
Article VI of the Constitution to the review of questions of law, 
except in a criminal case in which the judgment is of death or a 
case in which the Appellate Division, in reversing or modifying a 
final or interlocutory judgment or order, finds new facts and a 
final judgment or order is entered pursuant to that finding. An 
appeal may be taken directly from the court of original 
jurisdiction to the Court of Appeals from a final judgment or 
order in an action or proceeding in which the only question is 
the constitutionality of a state or federal statute. In other 
matters, the Constitution provides that certain types of cases 
can be taken to the COUJ:t of Appeals as a matter of right, while 
in still other cases an appeal to the Court of Appeals may be 
taken only with the leave of a justice of the Appellate Division 
or a judge of the Court of Appeals or upon the certification of 
the Appellate Division or the Court of Appeals. 
2. The Appellate Divisions of the Supreme Court are 
established in each of the State's four Judicial Departments (see 
the map at the end of this chapter). Their responsibilities 
include: 
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of a statutory provision under the New York State or United States 
Constitution may be taken directly to the Court of Appeals. Only some 
of the City Courts are courts of record. 
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Resolving appeals from judgments or orders of the 
courts of original jurisdiction in civil and criminal 
cases and reviewing civil appeals taken from the 
Appellate Terms. 
Conducting proceedings to adm1t, suspend, or disbar 
lawyers and to suspend or remove judges of lower 
courts. 

Each Appellate Division has jurisdiction over appeals from 
judgments and from final and some intermediate orders 
rendered in county-level courts and original jurisdiction over 
selected proceedings. \Vhere established by the Appellate 
Divisions, Appellate Terms exercise jurisdiction over civil and 
criminal appeals from various local courts and certain appeals 
from the county courts. 

As prescribed by Section 4, Article VI of the Constitution, 
justices of the Supreme Court are designated to the Appellate 
Divisions by the Governor. The Governor designates the 
Presiding Justice of each Appellate Division, who serves for the 
length of his or her term of office as a justice of the Supreme 
Court. Associate justices are appointed for a five-year term or 
for the remainder of their term of office, whichever period is 
shorter. 
3. The Supreme Court has unlimited, original jurisdiction, but 
it generally hears cases outside the jurisdiction of other courts, 
such as: 

Civil matters beyond the financial limits of the lower 
courts' jurisdiction; 
Divorce, separation, and annulment proceedings; 
Equity suits, such as mortgage foreclosures and 
injunctions; and 
Criminal prosecutions of felonies and indictable 
misdemeanors in New York City. 

Supreme Court justices are elected by judicial district for 
14-year terms. 
4. The County Court is established in each county outside 
New York City. It is authorized to handle criminal prosecution 
of offenses committed within the county, although in practice, 
most minor offenses are handled by lower courts. The County 
Court also has limited jurisdiction in civil cases generally 
involving amounts up to $10,000. 

County Court judges are elected in each county for terms of 
10 years. 
5. The Surrogate's Court is established in every county and 
hears cases involving the affairs of decedents, including the 
probate of wills, the administration of estates, and adoptions. 

Surrogates are elected for terms of 10 years in each county 
outside New York City and for terms of 14 years in each 
county in New York City. 
6. The Family Court is established in each county and the 
City of New York to hear matters involving children and 
families. The major types of cases that it hears include: 
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Minors in need of supervision; 
Review and approval of foster care placements; 
Paternity determinations; 
Family offenses; 
Adoptions (concurrent jurisdiction with Surrogate's 
Court); and 
Support of dependent relatives. 

Family Court judges are elected for 10-year terms in each 
county outside New York City and are appointed by the Mayor 
for 10-year terms in New York City. 
7. The New York City Civil Court tries civil cases involving 
amounts up to $10,000. It includes a Small Claims Part for 
informal disposition of matters not exceeding $1,000 and a 
I-lousing Part for housing-code violations. 

New York City Civil Court judges are elected for 10-year 
terms. 
8. The New York City Criminal Court conducts trials of 
misdemeanors and violations. Criminal Court judges also act as 
arraigning magistrates for all criminal offenses. 

New York City Criminal Court judges are appointed by the 
Mayor for 10-year terms. 
9. There are four categories of inferior cow'ts outside New 
York City: District, City, Town and Village Courts. These four 
courts handle minor civil and criminal matters. The methods of 
selection and the terms of office of justices of these courts vary 
throughout the State. 
10. The Court of Claims is a special trial court that hears and 
determines claims against the State of New York. Trials in these 
cases are nonjury trials; a judge presides and renders a decision. 

Court of Claims judges are appointed by the Governor with 
the consent of the Senate for nine-year terms. 
11. The Court on the Judiciary is a special court convened to 
try charges that may result in the removal or retirement of a 
judge of a superior court. 

The Court on the JUdiciary consists of the Chief Judge of the 
Court of Appeals, the Senior Associate Judge of the Court of 
Appeals, and a justice of each Appellate Division chosen by a 
majority of the justices of that Appellate Division. 

Table 1 shows the authorized number of judges in the 'New 
York State judicial system. 

1.2 COURT ADMINISTRATION 

The constitutional authority for the administrative super
vision of the court system is vested in the Administrative Board, 
consisting of the Chief Judge of the Court of Appeals as 
chairman and the Presiding Justices of the four Appellate 
Divisions. The same constitutional provision that grants the 
Administrative Board the power "to establish standards and 
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administrative policies for general application throughout the 
State" also provides that the four Appellate Divisions shall 
"supervise the administration and operation of the courts in 
their respective departments" in accordance with these 
standards and policies. This responsibility may be exercised 
through the designation of administrative judges. 

The chairman of the Administrative Board, with the approval 
of the board, may appoint either a State Administrator or, as at 
present, a State Administrative Judge, who is empowered to 
establish an Office of Court Administration (OCA) to assist 
him, the Chief Judge and the Administrative Board in exercising 
their administrative and policy-making functions. The State 
Administrative Judge not only exercises the powers and 
responsibilities of the State Administrator as head of OCA and 
Secretary to the Administrative Board, but he is also 
responsible, in consultation with the Appellate Divisions, for 
overseeing and coordinating the operations of the various 
administrative judges designated by the Appellate Divisions, 
including the New York City Administrative ,Judge, who has 
been designated to supervise all trial-level courts in the City of 
New York except the Surrogates' Courts (see Figures 2 and 3). 

The Administrative Board's principal actIOns during 1975 
included the following: 

the adoption of standards and goals for the unified 
court system to eliminate. by January 1, 1979, 
undue delay in civil, criminal and family court 
proceedings (see Chapter 2). 
the adoption of a plan for reorganizing the 
administrative structure of the New York City 
courts. Effective January 1, 1976, the plan 
eliminated 20 nonjudicial management positions, 
reduced the number of administrative judges from 30 
to 12, and clarified the responsibi1itie~ of judicial and 
nonjudicial administrators. 
the creation of the position of Deputy State 
Administrator for the New York City courts to assist 
the State Administrative Judge and the New York 
City Administrative Judge in the administration of 
the Gourts in the city, including the supervision of 
nonjudicial eomt personnel. 
the adoption of rule 20.10, effective September 1, 
1975, which increased the role of the trial judge in 
the conduct of the voir dire examination (jury 
selection) in criminal cases. 
the adoption of amendments to Administrative 
Board rules 33.3(b) and 33.7 to expand the 
prohibitions against nepotism and partisan political 
activity of judges and their personal appointees. 
the requiring of comprehonsive reports and recom
mondations to the Administrative Board by the State 
Administrative Judge on Supreme Court justices who 
are eligiblo for certification and recertification as 
retired justices. 
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the enlargement of the Judicial Conference by the 
appointment of a judge of a district court, a judge of 
a city court outside New York City and a village or 
town justice. The appointments were authorized by 
an amendment to section 224 of the Judiciary Law, 
introduced at the request of the Judicial Conference. 

In 1975, the Office of Court Administration continued to 
change its internal organization and operations to improve the 
Office's level of service. Two new units were established, while 
the others, through gains in experience, operated at increased 
levels of effieiency and productivity. 

The Court Information Service implemented new systems of 
weekly part activity reporting for every Family Court part in 
January 1975. A similar system was implemented in every civil 
part in the Supreme and County Courts in April 1975. A 
long-term effort was begun to revise the JC-500 Criminal 
Disposition Reporting System to provide on-line computerized 
reporting in large jurisdictions and improved forms for reporting 
in smaller jurisdictions. 

The Management and Planning Office assisted in formulating 
the standards and goals for the unified court system. When the 
standards were approved, the office assumed responsibility for 
monitoring their implementation. As part of that effort, an 
inventory was made in summer 1975 of all pending indictments, 
all pending Family Court proceedings, and all civil actions 
pending in the Supreme Court to determine the backlogs 
subject to disposition by the dates specified by the standards. 
Forms were designed to keep track of pending cases and to 
report progress in disposing of the backlogs and of new 
proceedings. Based on this information, continuing analyses of 
the allocation of judicial resources have been carried out. In 
addition, studies of local court facilities, procedures, and 
functions and duties of nonjudicial personnel were started to 
provide basic data necessary to the consideration of 
first-instance financing of court costs by the State. 

For fiscal year 1975-76, the Budget and Finance Office 
installed a new budgeting, accounting and reporting system 
which emphasizes cost groupings by major purpose. The system 
facilitates the availabil.ity of fiscal data in forms which permit 
effectiveness and program analysis applications. Additionally, 
the office embarked on a project to automate the budget 
process in an effort to reduce to a minimum clerical time 
required for preparation. This will permit professional staff 
additional time for the conduct of project and effectiveness 
studies. 

The Personnel Office conducted a position classification 
study of the Court of Claims which clarified title and 
assignment relationships and resulted in some organizational 
restructuring, including abolition of some positions. In 
conneetion with Equal Employment Opportunity requirements, 
an intensive and detailed program of job analyses of individual 
positions was started to ensure that qualifications and civil 
service examinations are strictly related to the job to be 
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performed. The office, with other units of the Office of Court 
Administration, participated in studies of the impact of a 
unified budget on the State court system, including the likely 
impact of consolidating the widely divergent fiscal policies, 
personnel rules and practices of the State, 57 counties, and 
scores of cities, which presently negotiate individual labor 
agreements with employee groups. The threat of a reduction in 
force in the New York City courts, as well as in several other 
jurisdictions in the State, resulted in the need to review the 
employment histories of thousands of employees to determine 
individual retention rights and to set up rosters of various kinds. 
In spite of austerity, some pxaminations for court employees 
had to be developed and future ones planned for at thp county, 
city, and state levels. In general, the employee relations, 
examinations and list certification, position classification, and 
payroll certification activities continued to be administered in 
the interests of an efficient and improved court process. 

The Equal Employment Opportunity (EEO) Programs Office 
was established in January 1975 with the appointment of 
Supreme Court Justice Jawn A. Sandifer as Equal Employment 
Opportunity Officer and Susan A. Whitaker as Director of EEO 
Programs. The purpose of the EEO Office is to ensure full and 
equal opportunities in employment for minorities and women 
in the courts of the State. The following affirmative actions 
were taken in 1975: Insertion of the nondiscriminatory clause 
in agreements, contracts, examination announcements; revision 
of job announcements and recruitment brochures to depict 
minorities and women in meaningful employment roles; 
development of a list of community organizations to be used as 
special recruitment sources; modification of the qualifications 
requirements with respect to education, sex and height for the 
position of uniformed court officer and implementation of a 
training program for this entry-level position which is designed 
to provide spedal recruitment and training in preparation for an 
examination to be scheduled soon; and initiation of job analysis 
and validation processes to make examinations more job 
related. 

The Administrative Services Office was established in April 
1975. The office is responsible for coordinating, planning and 
administering the Office of Court Administration's support 
services. Those services include the development and imple
mentation of office standards and procedures, as well as all 
facilitative services, clerical support services, the internal 
personnel and payroll functions and the office resource 
management function. Consolidation of the previously frag
mented support services has enabled OCA to operate more 
efficiently and effectively on a day-to-day basis. 

The contributions of the Education and Training Office and 
of the Counsel's Office to the work of the Office of Court 
Administration in 1975 are described in Chapters 5 and 6, 
respectively. 
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1.3 COURT FINANCES 
For the New York State fiscal year ending March 31,1976, 

the estimated cost of operating all the courts in the State will be 
$300.08 million. Of this total, the State will pay $76.58 million 
(25 percent), and local units of government will pay $223.50 
million (75 percent). 

State Support: 
Statewide Courts and 
Services 
State Assistance to 
Local Courts 
Special Programs* 

Local Support: 
New York City 
Counties Outside N.Y.C. 

$ 42.66 million 

10.29 
23.63 

$ 76.58 million 

$117.35 million 
106.15 

$223.50 million 
*IncJudes Emergency Dangerous Drug Control Program Emergency 

Felony Case Processing Program, the Emergency Narcotics Programs, and 
the Foster Care Assistance Progr:.1m. 

The State pays directly for the costs of the Office of Court 
Administration, the Court of Appeals, and the Court of Claims, 
as well as a portion of the salaries of the justices of the Supreme 
Court and the operations of the Appellate Divisions. The 
Legislature also appropriates funds for the Appellate Divisions 
and the Supreme Court in the first instance; these funds are 
repaid to the State proportionately by the various counties and 
New York City. The cost of all other courts is the responsibility 
of the counties, cities, towns or villages which they serve, 
although there is some state aid for salaries of judges in County, 
Surrogates', Family, some upstate City, and New York City 
courts. In addition, local personnel provide some service to the 
Supreme Court. 

___ ....... i __ ...... __ """""=..-==~=~=~=~ _____ ~ __ . __ .~_ 
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Table 1 
NEW YORK STATE JUDICIAL SYSTEM 

AUTHORIZED NUMBER OF JUDGES 

Number of Judges* Court 

7 
24 

2fi7 
50 
17 
:16 

35 
56 

9 
8 

27 

10] 
98 

120 
49 

1·10 

1,034 Total 
2,2·10 

Court of Appeals 
Supreme Court Justices. Appellate Division** 
Supreme Court Trial Justices 
C('rtificated Retired Justices of the Supreme Court 
Court of Claims Judges 
Court of Claims Judges (appointed pursuant to Chapter 

603, Laws of 197:3, Em('rgency Dang('rous Drug 
Control Program) 

Surrogates, including 6 in New York City 
County Judges outside the City of New York in counties 

that have separate Surrogates and Family Court 
Judges 

County Juclg('s who are also Surrogates 
County Judg('s who are also Family Court Judges 
County Judges who arc also Surrogates and Family 

Court Judges 
Family Court Judges, including 39 in New York City 
Criminal Court of th(' City of New York 
Civil Court of the City of New York 
District Court Judges 
Judges of Courts of various names and jurisdictions in 

t.he 61 cities outside the City of New York 

Justices of Town and Village Courts 

*The following new judges were authorized in the 1975 session laws: 
Ch. 205 added 1 Family Court Judge in Nassau; Ch. 555 added 1 Family 
Court Judge in Erie. These judges assumed office on January 1, 1976 and 
are therefore not included in the table. 

**In addition to the 24 Supreme Court Justices permanently 
authorized, 4 justices and 12 certificated retired justices were temporarlly 
designated to the Appellate Division. 

**56 
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Chapter 2 

STANDARDS AND GOALS 

On July 3, 1975, the Administrative Board of the Judicial 
Conference adopted standards and goals for the timely 
disposition of felony indictments in Supreme Court and County 
Court and civil actions in Supreme Court and the timely 
completion of fact-finding in Family Court proceedings. The 
goals are designed to be achieved in stages between October 1, 
1975, and January 1, 1979, under the supervision of the 
administrative judges. 

In a forward to the standards and goals, State Administrative 
Judge Richard J. Bartlett said: 

"There is intolerable delay in the disposition of cases in the 
unified court system, the degree of delay varying from court to 
court and county to county. Our goal is to reduce delay where 
it exists by requiring that all courts comply with these 
standards .... 

"We recognize that timeliness of disposition is not the only, 
or indeed the primary, goal of the unified court system. The 
more important goal is improving the fairness of the judicial 
process. But delay erodes fairness so deeply that our first effort 
must be directed to its elimination. \Vhen court calendars are up 
to date, we will have done a great deal to improve the fairness 
of the process. We are, of course, addressing other measures 
which will further improve the quality of justic~ in the unified 
court system." 

The standards and goals are as follows: 

2.1 FAMILY COURT 

2.1.1 Timely Completion of the Adjustment Process 
Decisions as to whether a case should be adjusted by 

probation or referred to petition are an extension of the judicial 
function and should be under the policy direction of the Family 
Court. Presently, the Family Court Act requires that the 
adjustment process must be completed within 60 days unless 
extended for up to an additional 60 days by leave of a judge of 
the court. The Family Court Advisory and Rules Committee has 
drafted proposed uniform rules which contain a requirement
in support and family offense proceedings - that efforts at 
adjustment must begin within 15 days of the date of the request 
for a conference. 

2.1.2 Timely Completion of Fact-Finding 
The following standard for fact-finding will be achieved in 

the Family Court by January 1, 1979. Fact-finding will be 
completed within 60 days of the commencement of a new 
proceeding or a proceeding involving a modification or violation 
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of a previous order. This standard will be achieved in two stages. 
1. By January 1, 1977, a fact-finding hearing will be 

completed within 90 days of the commencement of a 
proceeding. 

2. By January 1, 1979, a fact-finding hearing ",vill be 
completed within 60 days of the commencement of a 
proceeding. 

2.1.3 Exceptions 
Proceedings excludable from the standard are those in which: 
1. A warrant for the respondent is outstanding. 
2. An examination is being conducted into the respondent's 

mental competency. 
3. The respondent is confined to a mental institution. 
Proceedings for the interstate SUppOlt of dependent relatives 

commenced in New York State are excluded from this standard. 
Such proceedings instituted outside this state shall be deemed 
to have commenced when the proceeding has been filed here. 
The standard for paternity proceedings shall commence at the 
time a blood test is ordered. 

Other exceptions to this standard may be granted in the 
interest of justice with the approval of the designated 
administrative judge. 

2.1.4 Strategy for Meeting the 90-Day 1977 Sta..l1dard for Fact 
Finding 

The strategy for meeting the 1977 standard consists of 
procedural restrictions, the imposition of sanctions, and 
monitoring procedures. 

2.1.4.1 Procedural Restrictions 
The following procedural restrictions will be established to 

insure compliance with the standard by January 1, 1977: 
1. All prehearing motions and applications shall be made 

within 20 days and decided within 30 days of the 
commencement of a proceeding. Thereafter, all &uch 
motions and applications shall be deemed waived, except 
those of a jurisdictional nature. 

2. No more than two adjournments shall be allowed prior to 
fact finding unless approved by the designated administra
tive judge. 

3. The fact finding hearing shall be scheduled within 60 days 
of waiver or dis)?Osltion of all prehearing motions and 
applications .. Adjournment of a scheduled fact finding 
hearing may be granted only with the approval of the 
designated administrative judge. 

4. Fact finding hearings shall be conducted without 
adjournment. 

5. In the scheduling of fact finding hearings, first preference 
shall be given to those proceedings in which children have 
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been removed from their homes and then to those 
proceedings commenced earliest. 

2.1.4.2 Responsibilities of the Participants 
Each participant in a Family Court proceeding shall be 

responsible for his compliance with this standard. 
Family Court judges: 
1. Shall insure that each proceeding complies with this 

standard. 
2. Bhall deny unjustified requests for adjoUlument even if all 

parties join in the request. 
3. May dismiss proceedings which are not ready for fact 

finding in compliance with this standard. (Applications to 
restore may not be made more than 20 days after 
dismissal. ) 

4. Shall insure that all prehearing motions and applications 
are made and decided within 30 days of the 
commencement of the proceeding. 

5. Shall notify the designated administrative judge of any 
proceeding not in compliance with this standard with the 
reason therefor. 

Designated administrative judges shall: 
1. Pass upon all requests for exceptions to this standard. 
2. Pass upon all requests for adjournments in proceedings in 

which two adjournments have been granted. 
3. Report exceptions as may be required by the State 

Administrative Judge. 
4. Take all other steps necessary to insure compliance with 

this standard. 
The State Administrative Judge shall: 
1. Insure compliance throughout the state with this 

standard. 
2. Insure that statistical information regarding compliance 

with this standard is collected and disseminated. 
Lawyers in Family Court proceedings shall: 
1. Make all prehearing motions and applications within 20 

days of commencement of a proceeding. 
2. Appear in court when scheduled. 
Probation officers shall comply with this standard by 

producing reports when ordered and appearing in court when 
scheduJed. 

All others who are parties or participants in Family Court 
proceedings shall comply with this standard by producing 
reports when ordered and by appearing in court or producing 
respondents who are in detention when scheduled. 

2.1.4.3 Sanctions 
Sanctions may be imposed against participants who fail to 
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meet their responsibilities in complying with the Family Court 
standards. The sanctions include the imposition of finer" 
contempt-of-court proceedings, dismissal, grievance proceedings 
against attorneys, and administrative discipline of personnel 
employed by public and private agencies. 

2.1.4.4 Implementation Schedule 
1. Proceedings commenced on or after October 1, 1975 must 

be adjudicated or fact finding initiated within 90 days of 
the commencement of the proceeding. 

2. Proceedings commenced before October 1, 1975 must be 
adjudicated or fact finding initiated by January 1, 1977. 

2.1.4.5 Monitoring Compliance with the 90-Day Standard for 
1977 

Monitoring procedures will be instituted to insure compliance 
with the 90-day standard or the imposition of sanctions when 
appropriate. These procedures will include: 

1. A report on any proceeding which is not in compliance 
with this standard shall be made to the designated 
administrative judge who will then order the scheduling of 
a hearing date. 

2. A report on exceptions to the 90-day standard shall be 
made as required by the State Administrative Judge. 

2.2 CRllYIINAL ACTIONS 

2.2.1 Timely Processing of Criminal Cases 
The following standard for the disposition of criminal cases 

will be achieved by January 1, 1979. 
1. Violations: These cases will be brought to trial or 

disposition within 30 days of anaignment. 
2. Misdemeanors: These cases will be brought to trial or 

disposition within 90 days of anaignment. 
3. Felonies: 

a. Each defendant will be afforded an opportunity for a 
preliminary hearing within 3 days of anaignment in the 
local criminal court except in those cases in which a 
grand jury proceeding has commenced. 

b. Indictments (or supelior court informations) will be 
filed in the superior court within 30 days after 
arraignment in the local criminal court. 

c. The district attorney shall file a notice of intention to 
offer evidence of a statement made by a defendant or 
of an identifying witness pursuant to section 710.30 
CPL within 15 days of anaignment in the superior 
court. 

d. A conference to anange full discovery and to discuss 
motions shall be held within 20 days of the 
prosecutor's filing of notice as described in section (c) 
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or within 30 days of alTaignment in the superior court. 
e. All motions must be made within 15 days of the first 

conference or within 45 days of the alTaignment in the 
superior court. 

f. All motions must be decided within 15 days. 
g. A pretrial conference must take place within 75 days 

of arraignment in the superior court to discuss 
disposition and to calendar the case for trial. 

h. A trial must begin or a disposition must be reached 
within 6 months after tiling of the indictment in the 
supelior court. 

i. A case shall be ready for sentencing within 30 days of 
conviction. 

The courts' emphasis in insuring compliance with the above 
standards will be in felony cases. 

The standard for felony cases will be achieved in four stages: 
1. By October 1, 1976, no class A felony case will have been 

pending for more than one year from the filing of an 
indictment. Further, no felony case will be pending in 
which the defendant has been detained in jail for more 
than one year. 

2. By October 1, 1977, no felony case will have been 
pending for more than one year from the filing of an 
indictment. 

3. By July 1, 1978, no felony case will have been pending 
for more than nine months f!.'Om the filing of an 
indictment. 

4. By January 1, 1979, no felony case will have been 
pending for more than six months from the filing of an 
indictment. 

The timetable for cases being retried will commence with the 
remand for tlia!. 

2.2.2 Exceptions 
Cases excludable from the standard are those in which: 
1. A walTant for the defendant is outstanding. 
2. The defendant is confined to a mental institution. 

Other exceptions to this standard may be granted in the 
interests of justice with the approval of the designated 
administrative judge. 

2.2.3 Strategy for Meeting the 1976 Standard 
The strategy for meeting the 1976 standard for class A felony 

cases and cases involving jailed defendants consists of 
procedural restrictions, the imposition of sanctions, and 
monitoring procedures. 

2.2.3.1 Procedural Restrictions 
Two procedural restrictions will be established to insure 

compliance with the 1976 standard. 
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2.2.3.2 Plea Negotiations 
Plea negotiations are a legitimate part of the court process. 

As Chief Judge Breitel wrote in People v. Selikoff, 35 N.Y. 2nd 
227 (1974)} "plea negotiation serves the ends of justice. It 
enables the court to impose 'individualized' sentences, ... a
dapted to ... the individual before the court ... In budget
starved urban criminal courts, the negotiated plea literally staves 
off collapse of the law enforcement system, not just as to the 
courts but also to local detention facilities." It also relieves the 
parties of the inevitable risks of trials, shortens the judicial 
process and " ... serves significant goals of law enforcement by 
permitting an exchange of leniency for information and 
assistance." Plea negotiations are, however, subject to abuse and 
should be regularized. Our goal is to reduce the backlog of 
pending cases and provide justice in a timely fashion so that the 
administrative need for negotiated pleas will be eliminated. 

To facilitate the timely completion of pretrial proceedings, 
the following rule regarding plea negotiations will be instituted: 

The court will accept a lesser plea only within 90 days 
of arraignment in the superior court. The court will not 
thereafter accept a lesser plea except after trial is 
commenced. 

Exceptions to this rule can be granted only with the approval of 
the designated administrative judge. 

This rule will not become effective state-wide lmtillegislation 
to require full pretrial discovery has been adopted. In the 
meantime, the courts will attempt to secure voluntary discovery 
and implementation of the 90-day plea negotiation limit. 

2.2.3.3 Calendaring for Trial 

At the pretrial conference, each case shall be calendared for 
trial. More than one adjournment of a case reached for trial 
shall not be permitted without approval of the designated 
administrative judge. 

2.2.3.4 Responsibilities of Participants in Criminal Cases 
Each participant in a criminal case shall be responsible for his 

compliance with this standard. 
Judges presiding over criminal proceedings: 
1. Shall insure that each case complies with this standard. 
2. Shall calendar each case for trial at the pretrial 

conference. 
3. Shall deny unjustified requests for adjournment, even if 

the prosecution and defense both join in the request. 
4. May dismiss a case if the district attorney is not ready for 

trial in compliance with this standard. 
5. Shall notify the designated administrative judge of any 

case not in compliance with this standard with the reason 
therefor. 
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Designated administrative judges shall: 
1. Pass upon all requests for exceptions to this standard. 
2. Report exceptions as may be required by the State 

Administrative Judge. 
3. Take all other steps necessary to insure compliance with 

this standard. 
The State Administrative Judge shall: 
1. Insure compliance throughout the state with this 

standard. 
2. Insure that statistical information regarding compliance 

with this standard is collected and disseminated. 
Lawyers in criminal cases shall: 
L Make all prehearing motions and applications within 45 

days of arraignment in the superior court. 
2. Appear in court when scheduled. 
Probation officers shall complete presentence investigation in 

sufficient time to permit sentencing within 30 days of 
conviction. 

All other participants shall comply with this standard by 
appearing in court at the scheduled time. 

The administrators of local detention facilities shall insure 
that detained defendants are in court on time for scheduled 
appearances. 

2.2.3.5 Sanctions 
Sanctions may be imposed against participants who fail to 

meet their responsibilities in complying with the climinal 
standards. The sanctions include the imposition of fines, 
contempt-of-court proceedings, dismissal, grievance proceedings 
against attorneys, and administrative discipline of personnel 
employed by public and private agencies. 

2.2.3.6 Implementation Schedule 
1. Indictments for class A felonies or indictments in which 

the defendant is detained in jail on or after October 1, 
1975 shall be disposed of or brought to trial within one 
year of the filing of the indictment. 

2. Indictments for class A felonies or indictments in which 
the defendant is detained in jail filed before October 1, 
1975 shall be disposed of or brought to trial no later than 
October 1, 1976. In the scheduling of these indictments 
for trial, preference shall be given to those indictments 
filed earliest. 

2.2.3.7 Monitoring Compliance with the 1976 Standard 
Monitoring procedures will be instituted to insure compliance 

with the 1976 standard or the imposition of sanctions when 
appropriate. These procedures will include: 
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1. A report on any indictment which is not in compliance 
with this standard shall be made to the designated 
administrative judge wpo will then order the scheduling of 
a trial. 

2. A report on exceptions to the 1976 standard shall be 
made as required by the State Administrative Judge. 

2.3 CIVIL ACTIONS 

2.3.1 Timely Processing of Civil Actions 
The following standard for the disposition of civil actions will 

be achieved by January 1, 1979: disposition will be reached or 
trial commenced within six months of filing of a note of issue. 

The courts' emphasis in insuring compliance with the above 
standard will be on civil actions filed in the Supreme Court. 

The standard for civil actions will be achieved in three stages: 
1. By April 1, 1977, no civil action will have been pending 

for more than 18 months from the filing of a note of 
issue. 

2. By January 1, 1978, no civil action will have been pending 
for more than 12 months from the filing of a note of 
issue. 

3. By January 1, 1979, no civil action will have been pending 
for more than 6 months from the filing of a note of issue. 

In those counties where applicable, the standard shall 
commence at the time a general preference is granted. 

2.3.2 Responsibilities of the Participants 
Each participant in a civil action shall be responsible for his 

compliance with this standard. 
Judges presiding over civil actions: 
1. Shall insure that each action complies with this standard. 
2. Shall deny unjustified requests for adjournment, even if 

the parties join in the request. 
3. May dismiss the case if the plaintiff is not in compliance 

with this standard. 
4. May order an inquest if the defendant is not in 

compliance with this standard. 
5. Shall notify the designated administrative judge of any 

action not in compliance with this standard with the 
reason therefor. 

The designated administrative judge shall: 
1. Pass upon all requests for exceptions to this standard. 
2. Report on exceptions as may be required by the State 

Administrative Judge. 
3. Take all other steps necessary to insure compliance with 

this standard. 
Th1a State Administrative Judge shall: 
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1. Insure compliance throughout the state with this 
standard. 

2. Insure that statistical information regarding compliance 
with this standard is collected and disseminated. 

Lawyers, parties, and witnesses in civil actions in Supreme 
Court shall comply with this standard by appearing in court at 
the scheduled time. 

2.3.3 Implementation Schedule 
1. Actions in which notes of issue shall have been filed on or 

after October 1, 1975 shall be disposed of or brought to 
trial within 18 months of such filing. 

2. Actions in which notes of issue shall have been filed 
before October 1, 1975 shall be disposed of or brought to 
trial by April 1, 1977. In the scheduling of these actions 
for trial, preference shall be given to actions in which the 
notes of issue were filed earliest. 

2.3.4 Strategy for Meeting the 1977 Standard 
The strategy for meeting the April 1, 1977 standard consists 

of the imposition of sanctions and monitoring procedures. 

2.3.4.1 Sanctions 
Sanctions may be imposed lilgainst participants who fail to 

meet their responsibilities in complying with the civil standards. 
The sanctions include the imposition of fines, contempt-of
court proceedings, dismissal, grievance proceedings against 
attorneys, and administrative discipline of personnel employed 
by public and private agencies. I 

2.3.4.2 Monitoring of Compliance with the 1977 Standard 
Monitoring procedures will be instituted to insure compliance 

with the 1977 standard or the imposition of sanctions where 
appropriate. These procedures will include: 

1. A report on any action which is not in compliance with 
this standard shall be made to the designated administra
tive judge who will then order the scheduling of a trial. 

2. A report on exceptions to the 1977 standard shall be 
made as required by the State Administrative Judge. 

~_~ ___ . J 
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Chapter 3 

COURT OPERATIONS 

The operations of each of the 11 categories of courts 
described in Chapter 1 are discussed statistically in this chapter 
of the report. Operating information for the appellate courts, 
the Court of Claims, and the Surrogate's Courts for 1975 is 
presented on a courtwide basis. Court operations with respect 
to criminal proceedings, civil actions, and proceedings in the 
Family Court are discussed as separate topics. 

3.1 THE COURT OF APPEALS 
As noted in Chapter 1, the Court of Appeals is the highest 

court of the State. In 1975, 601 records on appeal were filed in 
the Court of Appeals, as shown in Table 2. During this period, 
548 appeals and 1,142 motions were decided. The Court also 
heard oral arguments in 574 eases and decided 1,047 
applications for leave to appeal. 

Of the 548 appeals· decided, 360 involved civil matters and 
188 were criminal cases, as shown in Table 3. The basis of 
jurisdiction in the Court of Appeals in 223 (62%) of the civil 
appeals disposed of was a reversal, modification, or dissent in 
the Appellate Divisions. Ninety-eight (27%) of the civil appeals 
were heard by permission of either the Appellate Divisions or 
the Court of Appeals. 

In the 360 civil appeals disposed of, 246 (68%) judgments 01' 
orders were affirmed, 78 (22%) reversed, 28 (8%) modified, and 
8 (2%) dismissed. Among the 188 criminal appeals disposed of, 
130 (69%) judgments were affirmed, 45 (24%) reversed, and 8 
(4%) modified, as shown in Table 3. 

In deciding the 548 appeals, judges of the Court of Appeals 
wrote 444 opinions, as shown in Table 4. These consisted of 
362 opinions of the Court, 22 conculTing opinions and 60 
dissenting opinions. 

3.2 APPELLATE DIVISIONS OF THE SUPREME COURT 
The Appellate Divisions provide the first level of appeal from 

superior trial courts in addition to performing the other 
functions mentioned in Chapter 1. In 1975, 7,429 records on 
appeal were filed in the four Appellate Divisions, as shown in 
Table 5. There were 7,348 dispositions of judgments or orders 
appealed from, and the Appellate Divisions heard 3,794 oral 
arguments. 

Of the 7,348 dispositions, 4,694 (64%) were affirmances, 686 
(9%) were modifications, 1,015 (14%) were reversals without a 
new trial, and 222 (3%) were orders of new trials, as shown in 
Table 6. 

In disposing of the 7,348 judgments or orders appealed 
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from, the four Appellate Divisions wrote 482 full opinions, 71 
per curiam opinions and 3,478 memorandum opinions, as 
shown in Table 7. 

3.3 APPELLATE TERMS OF THE SUPREME COURT 
The Appellate Terms of the Supreme Court received 2,177 

appeals and disposed of 1,579 in 1975, as shown in Table 8. 
The First and Second Departments together rendered 1,223 
decisions, filed 695 per curiam opinions and wrote 484 
memoranda (not filed). Two thousand five hundrei and ten 
motions were heard or submitted. 

3.4 CRIMINAL PROCEEDINGS 
Trial jurisdiction in criminal proceedings is vested in different 

categories of courts, depending on the type of proceeding. The 
volume and the nature of the criminal proceedings in each 
category is discussed below. 

3.4.1 The Supreme Court Within the City of New York 
Table 9 presents a summary of the 1975 activities of the 

Supreme Court in New York City. The entries (except for items 
1 and 9 through 13) are in terms of defendant-indictments. As 
such, each defendant is considered separately for each 
indictment with which he or she is charged. For example, if two 
indictments apply to the same defendant, each is counted 
separately, and two dispositions are recorded; if one indictment 
applies to two defendants, the action concerning each 
defendant is counted, and two dispositions are recorded. In the 
calendar year 1975, 19,720 defendant-indictmen ts were filed in 
Supreme Court in New York City. During the previous 
12-month period, 20,688 defendant-indictments were filed. 

Dispositions in 1975 totaled 21,938. Table 10 shows the 
number and percent of defendant-indictments disposed of by 
nature of disposition for each county in New York City. The 
proportion of dispositions by trial increased from 9.6 percent in 
calendar-year 1974 to 10.7 percent in 1975. 

A total of 12,038 felony defendants were awaiting 
disposition of their cases in Supreme Court in New York City at 
the end of 1975. This compares with 12,335 pending at the end 
of 1974. A breakdown of thesE' defendants by county is 
presented and compared in Table 11. 

The New York City Department of Correction reports that, 
at the end of December 1975, 3,457 defendants were being held 
while awaiting disposition or sentencing in Supreme Court in 
New York City. Of these, 360 had been detained for over one 
year. This is a decrease from the 369 defendants reported as 
detained more than one year on December 31, 1974. Table 12 
shows the number and percent detained by county. 

3.4.2 The Supreme Court and County Courts 
Outside the City of New York 

Although the Supreme Court and County Courts outside the 
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City of New York possess civil and criminal jurisdiction, the 
caseload of the Supreme Court is largely civil and that of the 
County Courts is largely criminal. The defendant-indictments 
reported here were returned mainly by grand juries of the 
Supreme Court. All other criminal proceedings occurred 
principally in the County Courts. 

There were 16,034 defendant-indictments filed outside of 
New York City during the 12 months of calendar-year 1975. 
Table 13 presents a summary of defendant-indictments, 
arraignments, dispositions and sentences for this period by 
county, district and judicial department. 

Table 14 shows the number and percent of defendants 
disposed of by nature of disposition. There were 16,736 
dispositions in 1975. The table shows that 18.5 percent of 
dispositions were by dismissal, 74.8 percent by plea and 6.7 
percent by trial. 

As reported by local detention facilities, 1,108 detainees 
were awaiting action in Supreme Court and County Courts 
outside the City of New York at the end of December 1975. Of 
these, 31 had been detained over one year. This compares with 
1,130 detainees awaiting action in the same courts at the end of 
1974-25 for over one year. Table 15 shows the number of 
defendants detained by judicial district. 

3.4.3 The Supreme and County Courts-Statewide, Calendar 
Year 1973* 

Table 16 is compiled and furnished by the State of New York 
Division of Criminal Justice Services (DCJS), Statistical Analysis 
Center, and is based on the monthly reports titled "Outcome of 
Procedures in SUI",reme and County Court" (Return D), which is 
furnished to DCJB by the clerks of each of these two courts. It 
is important to note that the figures in this table represent a 
count of defendants at the time of sentencing rather than a 
count of defendant-indictments as defined above in Section 
3.4.1 and as recorded in Tables 9 through 14. 

3.4.4 The Criminal Court of the City of New York 
With an authorized strength of 98 judges, the Criminal Court 

of the City of New Yorl\: has jurisdiction over misdemeanors 
and lesser criminal offenses. It is also the anaignment court for 
felonies. 

Table 17 presents the breakdown of the number of arrest 
cases filed for the period January through August 1975-the 
only period for which the breakdown data are available. 

Table 18 shows the breakdown of the 432,263 summons 
cases filed for the year 1975. 

Table 19 compares the fines collected in the calendar-years 
1974 and 1975. 

*Lalest available figures. 

ii!iLJI!I' !ti 
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Table 20 summarizes the court's activities in arrest cases for 
the year 1975. The total number of filings during 1975 was 
205,725, compared with 198,265 filings in 1974. 

There were 208,758 cases disposed of in 1975, compared 
with 191,937 dispositions in 1974. Table 21 presents a 
comparison of dispositions by number and percent by county 
for these two years. 

According to the New York City Department of Correction, 
1,038 defendants were detained while awaiting action in 

_Criminal Court of the City of New York at the end of 
December 1975. This included 163 defendants detained over 30 
days. The comparable figure for the end of December 1974 was 
1,219 defendants of whom 164 were detained over 30 days. 
Table 22 provides a comparison of detainees at the end of 
calendar years 1974 and 1975 by stage of processing. 

3.4.5 The District Courts and the Courts in 
Cities outside the City of New York 

There were 1,064,859 dispositions including traffic cases in 
the District Courts and the courts in cities outside the City of 
New York during calendar-year 1975, as shown in Table 23. 
This is an increase of 89,991 from the last 12-month reporting 
period, the 1973-74 judicial year (July 1, 1973 to June 30, 
1974). 

3.4.6 Town Courts and Village Courts 
Town Courts and Village Courts disposed of 1,634,818 

criminal and traffic cases in calendar-year 1974*, which 
compared with 1,571,265 caS(lS disposed of in calendar-year 
1973. These two years are compared in Table 24. 

3.5 CIVIL ACTIONS AND PROCEEDINGS 

3.5.1 Supreme Court 
The method of measuring incoming civil actions in the 

Supreme Court was modified in 1975, resulting in slightly 
higher intake figures than otherwise would have been reported. 
Previously, an action was counted as incoming during the 
month for which it was noticed for trial. As of April 1975, an 
action was counted as incoming during the month in which the 
note of issue was filed. Consequently, some actions which under 
the previous system would have been counted as 1976 intake 
were counted as 1975 intake, resulting in slightly higher 
incoming and ending pending figures than would otherwise have 
been reported. 

*Latest available figures. 
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3.5.1.1 Trends 

The volume of actions received and actions disposed of in the 
civil terms of the Supreme Court continued to increase in 1975, 
as shown in Figure 4. 

Figure 4 

THE SUPREME COURT - CIVIL TERMS 
Actions Received, Actions Disposed, Actions Pending 

Last Ten Years* 
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The measured rate of inflow in 1975 exceeded the rate of 
dispositions for the first time since the 1967-68 judicial year, 
resulting in an increase in the number of civil actions pending in 
the Supreme Court at the end of 1975. However, this apparent 
reversal of a trend may well be due to the change in reporting 
methods described in section 3.5.1 above. 

3.5.1.2 Actions Received 
In 1975, 115,514 civil actions were received in the Supreme 

Court, as shown in Table 25. This represented an increase of 
l1,100, or 10 percent compared with the judicial year 1973-74. 
The percentage increase was virtually identical in counties 
within New York City as compared with counties outside New 
York City. A significant reversal from the previous judicial year, 
in which matrimonial actions accounted for the largest category 
of increase in incoming actions, was that in 1975 the reported 
increase in matrimonial actions was less than 3 percent, while 
incoming nonmatrimonial actions increased by 21 percent. 

3.5.1.3 Actions Disposed Of 
Onee again, as has been true for the past nine years, the 

Supreme Court disposed of more actions than in the year 
before. The 111,193 actions disposed of in 1975, as shown in 
Table 26, represent an increase of nearly 4 percent over the 
total for judicial year 1973-74. Dispositions of matrimonial 
actions accounted for slightly more than half the total 
dispositions statewide. 

Table 27 breaks down the actions disposed of by stage and 
nature. 

3.5.1.4 Projected Aucmge Age of Action at Disposition 
Beginning with the Twentieth Annual Report, which covered 

judicial year 1973-74, the Office of Court Administration 
departed from previous practice by measuring delay in disposing 
of civil ':!ases prospectively in terms of the projected average age. 
This age is the statistical calculation of the average number of 
months that an action for which a note of issue is filed on 
December 31, 1975, can be pxpected to be pending before 
disrosith:>ll. * 

Table 28 shows that the average projected age at disposition 
of a nonmatrimonial action filed in Supreme Court on 
December 31, 1975 is 12 months. It is 8 months in New York 
City, and 15 months in counties outside New York City, with a 
range of 3 to 36 months for individual counties, as shown in the 
table. 

*Measuring delay from the filing of a note if issue ignores many 
proceedings which take place before filing, such as the issuance of 
summonses and complaints, pleadings, discovery proceedings, pretrial 
conferences and negotiations. However, the present reporting system 
begins with the filing of the note because it is the first milestone at which 
a civil case can be said to be pending before the court. 
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3.5.1.5 Pending Case load 
Table 28 shows statistics for the beginning and ending civil 

caseloads in the Supreme Court in 1975. Statewide the pending 
caseload grew by an apparent increase in 1975 of 4,277 cases 
during 1975, but, as explained in section 3.5.1 above, all or part 
of the apparent increase may be due to a change in the 
definition of an incoming action. 

An increase in pending caseload was recorded in every 
judicial district except the First District, consisting of New 
York and Bronx counties, which showed a reduction of 3,476 
actions pending. 

3.5.2 The County Courts 

3.5.2.1 Trends 
The volume of civil actions received and actions disposed of 

in the County Courts continued to decline in 1975, as shown in 
Figure 5. 

3.5.2.2 Actions Received 
In 1975, the number of actions received in the County 

Courts decreased by 66, or 2 percent, compared with the 
judicial year 1973-74. The Tl'ird Department, which showed 
the largest reduction in new actions in the judicial year 
1973-74, reported an increase of 160 actions in 1975, while the 
Second and Fourth Departments reflected decreases. Statewide, 
3,495 actions were received in the County Courts in 1975, as 
shown in Table 29. 

3.5.2.3 Actions Disposed Of 
Although the Second Department registered an increase of 

188 dispositions in 1975 as compared with the judicial year 
1973-74, the 3,538 dispositions recorded Statewide (Table 30) 
represented a decrease of 95 from the judicial year 1973-74. 

Table 31 shows the actions disposed of by stage and nature. 

3.5.2.4 Projected Age of Action at Disposition 
Table 32 shows that the projected average age of a case at 

disposition of an action filed on Decemhel' 31, 1975, in the 
County Courts is 17 months. The projected average age is 
particularly high in the Ninth (24 months) and the Third (21 
months) Districts, and notably low in the Seventh (5 months) 
and Eighth (6 months) Districts. Among individual counties, the 
projected average age varies greatly, but it should be noted that 
to some degree this wide variation is due to the small number of 
cases involved in the calculations for a particular county. 

3.5.2.5 Pending Caseload 
As shown in Table :32, the pending caseload in the County 

Courts statewide as of the end of 1975 was 4,807 cases-a. 
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Figure 5 
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decrease of 263, or 5 percent, from the beginning of the year. 
Most of this reduction occurred in the Ninth District, aUhough 
the greatest percentage reduction occurred in the Seventh 
District. 

3.5.3 The Civil Court of the City of New York 

3.5.3.1 Trends 
The volumes of actions received and actions disposed of in 
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the Civil Court of the City of New York continued to decrease 
in 1975, as shown in Figure 6. 

The number of summary proceedings received and disposed 
of continued to increase, as shown in Figure 7. 

Although the number of summary proceedings pending 
appears to have increased (Figure 7), it should be noted that 
through the judicial year 1973-74, the pending figure was 
measured as of JuU(~ 30, while for 1975 the measuring date was 

Figure 6 
THE CIVIL COURT OF THE CITY OF NEW YORK 
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Figure 7 
THE CIVIL COURT OF THE CITY OF NEW YORK 
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December 31. Court caseloads of all types are normally at their 
lowest in June, just before the summer vacation periods. During 
the calendar year 1975, the pending caseload of summary 
proceedings actually decreased from 4,042 on January 1 to 
3,125 on December 31. 
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3.5.3.2 Actions 

3.5.3.2.1 Actions Received 
In 1975, the number of actions received was 79,087, a 

decrease of 7,075, or 8 percent, from the judicial year 1973·74. 
A decrease occUlTed in each of the five counties. 

About 1 1/2 percent of these actions were received in the 
Housing Part, as shown in Table 33. 

3.5.3.2.2 Actions Disposed Of 
There were 77,895 actions disposed of in 1975 (Table 34), 

down from 86,621 in the judicial year 1973-74. This decrease 
of 8,726 dispositions amounts to 10 percent of the 1973-74 
figure. Each county registered a decrease except Richmond, 
which showed a slight increase in dispositions. 

3.5.3.2.3 Projected Average Age of Action at Disposition 
Table 35 reflects a projected average age of 3 months 

citywide, up from the 1 month calculated for 1973-74. 

3.5.3.2.4 Pending Caseload 
As shown in Table 35, the pending caseload increased by 

1,205 actions during 1975. A 33 percent decrease in pending 
caseload in the Bronx was more than offset by increases in the 
four other counties. 

3.5.3.3 Summary Proceedings 
Figure 7 depicts the continuing rise in summary proceedings 

received and disposed of over the past eight years. 

3.5.3.3.1 Summary Proceedings Received 
As shown in Table 36, 75,820 summary proceedings were 

received in 1975. This is an increase of 15,624, or 26 percent, 
over the comparable figure for the judicial year 1973-74. 

3.5.3.3.2 Summary Proceedings Disposed Of 
As shown in Table 37, 75,306 summary proceedings were 

disposed of in 1975, up 13,343, or 22 percent from the judicial 
year 1973-74. 

3.5.3.3.3 Pending Caseload 
During 1975, the pending caseload of summary proceedings 

was reduced by 917 proceedings, or 23 percent. 

3.5.3.4 Special Terms 

3.5.3.4.1 Special Term Part I 
Special Term Part I of the Civil Court of New York City deals 

with contested motions. In 1975. these motions decreased by 

--c·~~""''''''='''====== ___________ _ 
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472 compared with 1973-74. Adjournments decreased by 
1,235, and motions withdrawn or marked off the calendar 
decreased by 268. As shown in Table 38, 32,614 contested 
motions were granted, an increase of 742 over 1973-74. A total 
of 7,186 motions were denied, an increase of 289. 

3.5.3.4.2 Special Term Part II 
Special Term Part II of the Civil Court of the City of New 

York deals with ex parte orders, as shown in Table 39. The 
98,104 ex parte orders in 1975 were an increase of 4,206 over 
1973-74. 

3.5.4 The District Courts and the Courts in Cities Outside 
The City of New York 

124,102 civil cases were reported as received in the District 
and City Courts, as shown in Table 40. 121,148 cases were 
disposed of. Approximately 47 percent of all incoming cases 
and dispositions occurred in the Tenth District, which contains 
the State's two District Courts. Table 41 shows the geographical 
distribution of intake and dispositions in these courts. 

3.5.5 Town Courts and Village Courts 
There were 40,372 civil cases involving private litigants and 

penalty actions disposed of by Town and Village Justices in 
1974. This was an increase of 2,046 dispositions, compared 
with 1973. 

3.6 THE COURT OF CLAIMS 
In the 1975 calendar year, the Court of Claims had 17 

authorized judges and held 1,364 sessions. One thousand and 
forty-seven claims were filed and 1,055 claims were disposed of. 
Seven hundred and twenty-seven of the dispositions were by 
dismissal and 328 resulted in awards. In addition to the 1,055 
claims disposed of, 1,022 motions were decided by the court. 
The pending caseload at the end of 1975 was 3,590, a reduction 
of 8 from the 3,598 cases pending at the end of 1974. 

Figure 8 shows the volumes of cases received, cases disposed 
of, and cases pending in the Court of Claims for the last ten 
years. 

3.7 THE SURROGATES' COURTS 
Figure 9 indicates that there has been little increase or 

decrease in the business of the Surrogates' Courts during the last 
five years. There were 41,228 petitions to probate wills in the 
1975 calendar year, a decrease of 501 from the 1~73-74 judicial 
year; 16,074 letters of administration were granted, a decrease 
of 628 from judicial year 73-74; orders of adoption increased 
by 46, with 3,605 granted in 1975; and there were 10,675 
voluntary accountings, an increase of 1,138 over the 1973-74 
judicial year. Additional details of the operations of the 
Surrogates' Courts are given in Table 42. 
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Figure 8 
THE COURT OF CLAIMS 
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year and ending on June 30 of the following year. 

3.8 FAMILY COURT 

3.8.1 Overview of the Work of the Courts 
Family Courts in New York State have jurisdiction over 

matters involving children and families. These include cases of 
juvenile delinquency, child protection, foster care, minors in 
need of supervision, adoptions, support of dependent relatives, 
paternity matters, family offenses, and other proceedings. 

The statistical system for measuring activity in the Family 
Court, dating essentially from the Court's establishment on 
September 1, 1962, remained in effect through December 31, 
1974, when it was largely terminated. A new statistical system 
for reporting activity became effective on January 6, 1975. 
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Figure 9 
THE SURROGATES' COURTS 
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The differences between the old and new systems consist 
principally of the following: 

Item 

Reporting period 

Original petitions 

Modific..:ation, 
violation petitions 

Warrants issued 

Warrants vacated 
or executed 

Petitions without 
disposition for 
three years 

Old System 

Calendar month 

Induded 

BasiL'ally exeludpd 

Not deduett>d from 
pending petitions 

Not added to 
pending petitions 

Dpducted from 
pending petitions 

New System 

Week (Monday 
through Sunday) 

Included 

Included 

Deducted from 
actively pending 
petitions 

Added to actively 
pending petitions 

Not deducted 
from pending 
petitions 

Although the new statistical system measures activity more 
completely and r('alistieally, th('re is a bn'ak in historical 
continuity, as the data from the new system cannot be related 
directly to the old. Therefore, Tables 44 through 76, which 
remain from the old system, cannot be compared with Table 
43, which results from the new. 

Despite the problems presented by the change of reporting 
systems, Table 43 does indicate that there has been a substantial 
reduction during the 52 weeks ended January 4, 1976, in the 
backlog of petitions actively pending in the Family Court. 

3.8.2 Original Child Protective Petitions Disposed Of 
There were 6,437 original child protective petitions disposed 

of in New York Stat(' in 1975. The allegation was either child 
neglect (but not abuso), or child abuse (but not neglect), or 
both. 

As shown in Table 44, regardless of allegation, in 3,019 (47%) 
of those 6,437 eases, the ehild was found by the Court to be 
neither neglected nor abused, while in 3,046 (47%), there was a 
finding that the child was only neglected. In 318 (5r,f) of the 
eases, there was a finding that the child was only abused, "'hile 
in 54 (Fe') of the petitions, the child was found to be both 
neglected and abused. 

Although the number of dispositions including a finding of 
child abuse was small, there is great interest in these most 
serious cases. Hence, the Legislature has directed the Judicial 
Conference to collect and publish the variety of information on 
ehild abus(' (allegation and/or finding) discussed below. 

-- ---- ":~-."--~=-"'""==....,.,.,.,.,"""""""""''''''''''''''' ..... '''' ..... ---------------
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3.8.2.1 Original Child-Abuse Cases Disposed of 
Of the 6,437 original child protective petitions C1isposp.d of 

during 1975, a total of 1,188 included child abuse in either the 
allegation or the finding or both. Of these 1,188, a total of 762 
(647c) were in New York City and 426 (36%), in counties 
outside New York City. 

3.8.2.2 Age of Child Wizen Petition Filed 
As shown in Tables 45 and 46, of the 1,188 original child 

protective petitions disposed of in 1975 which included an 
allegation and/or a finding of child abuse, girls were the subject 
in 677 (57%) and boys in 511 (43%). This variation is similar to 
that of the past. 

When the petition was filed, the age of the child (when 
indicated) was six years or younger in 259 (53~;,) of the 492 
boys' petitions, but in only 242 (36%) of the 664 girls'. On the 
other hand, the age was 13 or older in 67 (14%) of the boys' 
petitions, as contrasted with 192 (29j() of the girls'. 

3.8.2.3 Allegations of Petitions 
There were 129 boys' original petitions disposed of in which 

abuse (with or without neglect) was both alleged and found. As 
shown in Table 47, physical abuse was an allegation in 99 (77%) 
of these, while sex offense against the boy was an allegation of 
28 (21%). 

There were 209 girls' original petitions disposed of in which 
abuse (with or without neglect) was both alleged and found. As 
shown in Table 48, physical abuse was an allegation in 108 
(52%) of these, while sex offense against the girl was an 
allegation in 89 (43%). 

3.8.2.4 Originators of Petitions 
As was the case in the past, Tables 49 and 50 show that in 

1975, public social services agencies were the major originators 
of original petitions disposed of which included allegations 
and/or findings of child abuse. In New York City, these agencies 
brought 575 (75~f) of the 762 petitions, and Upstate, 377 
(88%) of the 426. 

3.8.2.5 Temporary Removal from Home Prior to Disposition 
As shown in Tables 51 and 52, of the 1,188 children who 

were the subjects of the original child protective petitions 
disposed of in 1975 which included abuse as an allegation 
and/or a finding, 631 (53%) were not temporarily removed 
from their homes prior to dispof'ition, and 557 (47%) were. Of 
the latter, 25 (2%) were removed only before the Wing of a 
petition because of emergency circumstances; 131 (11%) both 
before and after; and 401 (34%) only after the filing of a 
petition and prior to disposition. 

On a statewide basis, when there was temporary removal of a 
child after petition, the removal was terminated within 30 days 

. 
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for 119 (22%) of the 532 removed. It was terminated within 90 
days for 229 (43%) of the removed. The duration of temporary 
removal was similar for boys and for girls. However, there was 
some variation in the duration of temporary removal between 
New York City and outside. Whereas 60 (31%) of the 196 
Upstate temporary removals were terminated within 30 days, 
only 59 (18%) of the 336 in New York City were so terminated. 

Some of the reasons for the durations of tHmporary removal 
can be found in the statistics on the length of time between the 
filing of a petition and the initial fact-finding hearing and 
between the initial fact-finding hearing and the dispositional 
hearing, as discussed below. 

3 8.2.6 Length of Time Between Filing of Petition and Initial 
Fact-Finding Hearing 

As shown in Tables 53 and 54, a fact-finding hearing occured 
in 903 (76%) of the 1,188 original child abuse (allegation 
and/or finding) cases disposed of during 1975. In New York 
City, 525 (69%) of the 762 cases had such a hearing, compared 
with 378 (895c) of the 426.outside New York City. \Vhen 
there was a fact-finding hearing, it was held within 30 days of 
the filing of the petition in 401 (44%) of these 903 cases. 
However, in New York City only 119 (23%) of the 525 cases 
had the fact-finding hearing within 30 days, as contrasted with 
282 (74%) of the 378 cases outside New York City. 

In 45 (5%) of these 903 cases with a fact-finding hearing, the 
hearing was not held until more than one year after filing. 

3.8.2.7 Number of Adjournments Between Filing of Petition 
and Initial Fact-Finding Hearing 

One reason for the delay in reaching the initial fact-finding 
hearing in 1975, as shown in Tables 55 and 56, was that 675 
(75%) of the 903 original child abuse (allegation and/or finding) 
cases with a fact-finding hearing that were disposed of had at 
least one adjournment before the hearing. Fifty-eight (6%) of 
the 903 had nine or more adjournments. 

In New York City, 489 (93Cff.) of the 525 cases had one or 
more adjom:nments, and 51 of these (10%) had nine or more. 
These figures contrast with those from outside the City, where 
186 (only 49%) of 378 had one or more adjournments, and 
seven of these (2%), nine or more. 

3.8.2.8 Length of Time Between Initial Fact-Finding Hearing 
and Dispositional Hearing 

As shown in Tables 57 and 58, in 302 (33%) of the 903 
original child abuse (allegation and! or finding) cases disposed of 
in 1975 which had a fact-finding hearing, the time between the 
initial fact-finding hearing and the dispositional hearing was 30 
days or less. However, in New York City only 134 (26%) of the 
525 cases experienced such a short delay, contrasted with 168 
(44%) of the 378 cases outside New York City. 

,- ,Q& 
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3.8.2.9 Number of Adjournments Between Initial Fact-Finding 
Hearing and Dispositional Hearing 

Again, adjournments are one reason for delay in reaching a 
disposition after a fact-finding hearing has been held, as shown 
in Tables 59 and 60. Five hundred eighty (64%) of the 903 
child abuse (allegation and/or finding) cases disposed of during 
1975 which had a fact-finding hearing had one or more 
adjournments between the initial fact-finding and the 
dispositional hearings. 

3.8.2.10 Court Findings 
Of the 6,437 original child protective petitic,'1s disposed of 

during 1975, 5,283 (82%) started with allegatio:1s of neglect 
only. As shown in Table 63, 26 of these 5,283 (notwithstanding 
the allegations) resulted in findings of child abuse only, and 
eight in findings of both neglect and abuse. 

Of the 6,437, 821 (13%) started with allegations of abuse 
only. As shown in Table 61, 396 (48%) of these 821 resulted in 
a finding of neither neglect nor abuse, 177 (22%) in a finding of 
neglect, 225 (27%) in a finding of ablc.se, tind 23 (3%) in a 
finding of both neglect and abuse. Four hundred thirty-nine 
(53%) of these 821 findings were based on the establishment of 
facts sufficient to sus Lain the petition, while 382 (47%) were 
based on the consent of all parties. 

Of the 6,437, 333 (5%) started with allegations of both 
neglect and abuse. As shown in Table 62, in 133 (40%) of these 
333 cases, the child was found to be neither neglected nor 
abused; in 110 (33%) the child was found to be 11eglected only; 
in 67 (20%) abused only; and in 23 (7%) both neglected and 
abused. One hundred eighty-three (55%) of the 333 findings 
cited above were based on the establishment of facts sufficient 
~l) sustain the petition, and 150 (45%) were based on the 
consent of all parties. 

3.8.2.11 Dispositions 
As shown in Tables 64 and 65, of the 1,188 original child 

abuse (allegation and/or finding) petitions disposed of during 
1975, 471 (40%) resulted in a withdrawal, dismissal or 
suspended judgment; 308 (26%), in the removal of the child 
from home and placement; 293 (25%), in the release to parent 
or other person; 92 (8%), in an order of protection; 4, in 
probation; and 20, in a transfer, consolidation or other. 

3.8.2.12 Age of Petitions Disposed of 
An indication of the age of original child abuse (allegation 

and/or finding) petitions disposed of during 1975 is given in 
Table 66. It will be noted that in New York City, 396 (52%) of 
the 762 cases were filed before 1975, compared with 169 (40%) 
of 426 outside. 
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3.8.2.13 Use of Child Abuse Part 
As shown in Table 67, of the 6,437 original child protective 

petitions disposed of during 1975, 1,154 (18%) started with 
allegations that included child abuse. In 25 instances it was not 
indicated whether or not the Court had a Child Abuse Part. Of 
the remaining 1,129, in 643 (57%) the cases were heard in a 
special Child Abuse Part. 

3.8.3 Original Persons-in-Need-of-Supervision Petitions Dis
posed of 

During 1975, 8,573 original person-in-need-of-supervision 
petitions were reported disposed of (consisting of 8,302 PINS 
petitions, plus 271 PINS petitions substituted for Juvenile 
Delinquency petitions), regardless of Court finding. Of these 
8,573, 2,944 (34%) were in New York City, and 5,629 (66%), 
outside. 

3.8.3.1 Detention Prior to Disposition 
As shown in Tables 68 and 69, of the 8,573 boys and girls 

who allegedly needed supervision in the original PINS petitions 
disposed of in 1975, 6,633 (77%) were not detained prior to 
disposition, and 1,940 (23%) were. Of the latter, 69 (1%) were 
detained only before the filing of a petition; 59 (1%) both 
before and after; and 1,812 (21%) only after the filing of a 
petition and prior to disposition. Detention of boys and girls 
was similar. 

On a statewide basis, when there was detel)tion of a minor 
after petition, the detention was terminated within 30 days for 
1,060 (57%) of the 1,871 detained. It was terminated within 90 
days for 1,582 (85%) of the detainees. The duration of 
detention was similar for boys and for girls. However, there was 
substantial variation in the duration of post-disposition 
detention between New York City and outside. Whereas 693 
(72%) of the 966 Upstate detentions were terminated within 30 
days, only 367 (41%) of the 905 in New York City were so 
terminated. 

3.8.3.2 Ad.udications and Dispositions 
As shown in Tables 70 and 71, of the 8,573 original PINS 

petitions disposed of during 1975, 4,218 (49%) resulted in no 
adjudication that the person was in need of supervision; 414 
(5%) did result in such an adjudication, but judgment was 
suspended or the respondent was discharged with a warning; 
2,399 (28%) culminated in probation without placement; and 
1,476 (17%) resulted in some form of placement or 
commitment. In 66 cases (1%), there was an adjudication and 
discharge to another petition or to a mental hygiene institution 
or school for defectives. 

Dispositions of boys and girls were similar. However, there 
was substantial variation between New York City and outside: 



No adjudication 

Adjudication, 
judgment 
suspended/dis
charged with 
warning 

Adjudication, 
and probation 
without place
ment 

Placement or 
commitment 

Other 

Total 

41 

NYC Upstate 

1,893 (65%) 2,325 (41%) 

64 (2%) 350 (6%) 

569 (1 9SO) 1,830 (33%) 

388 (1370) 1,088 (19%) 

30 (1%) 36 (1%) 

2,944 (100%) 5,629 (100%) 

State 

4,218 (49%) 

414 (5%) 

2,399 (28%) 

1,476 (17%) 

66 (1%) 

8,573 (lOO%) 

3.8.4 Original Juvenile Delinquency Petitions Disposed of 
During 1975, 17,645 original juvenile delinquency petitions 

were reported disposed of (consisting of 17,916 delinquency 
petitions, minus 271 delinquency petitions for which there were 
substituted PINS petitions), regardless of Court findings. Of 
these 17,645, 7,336 (42%) were in New York City, and 10,309 
(58%), outside; 15,791 (89%) involved boys, and 1,854 (11%) 
involved girls (this contrast continues from the past). 

3.8.4.1 Allegations of Petitions 
As shown in Table 72, the 17,645 original juvenile 

delinquency petitions disposed of during 1975 included 24,746 
allegations. As in the past, the most frequent allegations 
reported were burglary, larceny (not auto), robbery and assault. 
Of the 2,429 allegations against girls, larceny (not auto) and 
assault were the most frequent. 

3.8.4.2 Detention Prior to Disposition 
As shown in Tables 73 and 74, of the 17,645 boys and girls 

who allegedly were delinquents in the original juvenile 
delinquency petitions disposed of in 1975, 14,412 (82%) were 
not detained prior to disposition, and 3,233 (18%) were. Of the 
latter, 314 (2%) were detained only before the filing of a 
petition; 318 (2%) both before and after; and 2,601 (14%) only 
after the filing of a petition and prior to disposition. Detention 
of boys and girls was similar. 

On a statewide basis, where there was detention of a minor 
after petition, the detention was terminated within 30 days for 
2,296 (79%) of the 2,919 detained. It was terminated within 90 
days for 2,761 (95%) of the detainees. The duration of 
detention was somewhat longer for girls than it was for boys. 
Also, the duration was somewhat longer in New York City than 
Upstate. 
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3.8.4.3 Adjudications and Dispositions 
ill shown in Tables 75 and 76, of the 17,645 original juvenile 

delinquency petitions disposed of during 1975, 11,782 (67%) 
resulted in no adjudication that the person was a juvenile 
deliquent; 948 (5%) did result in such an adjudication, but 
judgment was suspended or the respondent was discharged with 
a warning; 3,232 (18%) culminated in probation without 
placement; and 1,360 (8%) resulted in some form of placement 
or commitment. In 323 cases (2%), there was an adjudication 
and discharge to another petition or to a mental hygiene 
institution or school for defectives. 

Dispositions of boys and girls were similar. However, there 
was notable variation between New York City and outside: 

No adjudication 

Adjudication, 
judgment 
suspended/dis· 
charged with 
warning 

Adjudication, 
and probation 
without place
ment 

Placement or 
commitment 

Other 

Total 

NYC TJpstate 

5,620 (76%) 6,162 (60%) 

219 (3%) 729 (7%) 

954 (13~~) 2,278 (22<;0) 

346 (5%) 1,014 (10%) 

197 (3%) 126 (1%) 

7,336 (100%) 10,309 (100%) 

3.8.5 Law Guardian Program 

State 

11,782 (67%) 

948 (59(,) 

3,232 (18%) 

1,360 (8%) 

323 (2%) 

17,645 (100%) 

Table 77 shows that 1,367 law guardians appeared in 14,734 
proceedings in the fiscal year ended March 31, 1975. This was a 
decrease over the previous fiscal year of 142 in the number of 
law guardians used and a decrease of 4,065 in the number of 
proceedings in which law guardians appeared. The cost of 
providing this representation increased to about $69 per 
proceeding in this fiscal year from about $54 in the last fiscal 
year. (These figures exclude the costs of legal aid services used 
in some counties, as shown in Table 77.) 
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Table 2 
THE COURT OF APPEALS 

Matters Submitted and Decided 
January 1, 1975 through December 31,1975 

Applications Decided (C.P.L. 460.20(3-b))1 .............. , 1,047 
Records on Appeal Filed. . . . . . . . . . . . . . . . . . . . . . . . . . . . 601 
Motions Decided. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1,142 
Oral Arguments2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 574 
Appeals Decided . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 548 

1 Applications for leave to appeal in criminal cases; 125 of the 1,047 
were granted. The total number of criminal applications assigned during 
the year was 1190. 

2 Total includes appeals sUbmitted. 

N'J!!;i!GIa._I4"":e""_=.:=========="""''''''"'-------------- ---------~~ 
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Table 3 
THE COURT OF APPEALS 

Appeals Decided by Nature and Jurisdiction 
January 1, 1975 through December 31, 1975 

Civil Cases 

NATURE OF DECISION 

BASIS OF Dis- Affirm- Modifj· Re-
JURISDIC'rION missal ance cution versal Other Total 

R(>versal. ModIfication. 
Dissent in Appellat .. 
Di,islOn .. 5 158 8 52 0 223. 

Constitutional Ques· 
tion _ .. 0 21 -I 6 0 31 

Stipulation for Juclg-
ml'nt AhM,lul<' 0 1 0 0 0 1 

Permission of ApP,·I1at,· 
Division '" . 1 4-1 7 11 0 63 

P()rmission of Court of 
Appp.:.lh. 1 20 9 5 0 35 

Other 1 2 0 4 0 7 

Totals ... 8 246 28 78 0 360 

Criminal CasE's 

NATURE OF DECISION 

BASIS OF Di,· Afflrm- ilJodifi· RI" 
.1URISDI(~f10N missal anee ~atlOn versal Ol!;", Total 

Pprmj:,!-.ion of .Ju~tiep 
of Appellate Divi 
sion. 0., • 1 43 4 12 1 61 

Pprmission uf Jud~(~ of 
Court of Appt'als . 0 86 3 32 3 124 

OthN 0 1 1 1 0 3 

Totals 1 130 8 45 4 188 

NATURE OF DECISION 

BASIS OF Dis- Affirm- illoclifi· RI" 
.JURISDWrION mi~:-'HI anl~f> cHlion \,pr ... ~li Otl1l'r Total 

Reven.al.l\1odificatiol1. 
Di"sl'nl in App"'latl' 
Dlvisioll 5 161 8 52 0 226 

ConstItutional Qm-s-
lion . - 0 21 4 6 0 31 

StlpulatlO11 I'm Ju(k 
mPIll Ab:,olutp 0 1 0 0 0 1 

P"rm;,slon of App(>/Iat(· 
Dlvbiun or .Ju~llc(' 
th"n-or 2 87 11 23 1 124 

Pl'rmiSSlOll of Court of 
Appl'·lis (}l" JUdgl' 
till'r('of 1 103 12 37 3 156 

Other 1 3 1 5 0 10 

Tolals 9 376 36 123 4 548 
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Table 4 
THE COURT OF APPEALS 

Opinions 
by'rype 

and by Author 
January 1, 1975 through December 31,1975 

Type of Opinion 

Maj(Jrit;y 
Dissents I Author Opinio/ls C,ll,('urrences 

Breitel ...... 34 3 H 
Jasen ...•. ... 35 0 13 
Gabrielli ...... 32 2 5 
Jones .. ' .... , 22 2 ·1 
Wachtler .. , . 21 2 8 
Fuchsberg .. 26 il 13 
Cooke . . . ~ . . 30 5 9 
Pl'r Curiam . . . :35 0 0 
Memorandum .. 127 0 0 

Total .... 362 22 60 

Total 

45 
.tH 
39 
28 
31 
17 
4·1 
35 

127 

414 

IOf the 60 dissents, there were 34 dissents in cases with majority 
opinions, 20 dissents in cases with memorandum opinions, and 6 dissents 
in caoes with 110 opinions. 

The 34 dissents in cases with majority opinions resulted from 21 cases 
in which one judge dissented, one case in which one judge concurred in 
part and dissented in part, and six cases in which there were two judges 
dissenting. 

The 20 dissents in cases with memorandum opinions resulted from 
thirteen cases in which one judge dissented from a memorandum opinion, 
two cases in which two judges dissented from a memorandum opinion, and 
one case ill which three judges dissented from a memorandum opinion. 

The six dissents in cases wi th no opinions resulted from six cases in 
which one judge dissented. 



Table 5 
APPELLATE DIVISIONS OF THE SUPREME COURT 

Matters Submitted and Decided and General Information on Proceedings 
by Judicial Department 

January 1, 1975 through December 31,1975 

Dis- ADMISSIONS ATTORNEY DISCIPLINARY PROCEEDINGS positions TOBAR of Judg-
Records ments 

on Oral or Orders Charges Struck Rein-
Appeal Motions Argu- Appea\ed Dis- Suspen- from Disbar- state· 

DEPARTMENT Filed Decided ments from Men Women missed Censures sions Roll ments ments 

1st Dept ....•..... '" 1,897 3,449 910 2,210 974 263 1 9 15 8 4 15 
2nd Dept ............ 3,232 5,753 1,237 2,645 1,378 160 1 7 2 8 4 ·1 
3rd Dept ......•..... 1,385 2,504 831 1,547 245 25 0 3 0 0 0 1 
4th Dept. ........... 915 1,700 816 946 323 54 0 0 1 1 2 1 

State Total ........ 7,429 13,406 3,794 7,348 2,920 502 2 19 18 17 10 21 

1 Includes Article 78 and original proceedings; also includes appeals dismissed or withdrawn before argument or submission. 

ff::>. 
-=1 
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Department Dismissals 

1st Dept. 174 
2nd Dept. 132 
3rd Dept. 11 
4th Dept. 40 

TOTAL STATE 357 

Table 6 
APPELLATE DIVISIONS OF THE SUPREME COURT 

Dispositions of Judgments or Orders 
by Nature 

and by Judicial Department 
January 1, 1975 through December 31, 1975 

NATURE OF DISPOSITION 

Affirmances Modifications New Trials 
Reversals Not Including 

New Trials 

1,352 221 56 255 
1,545 284 96 422 
1,179 112 18 183 

618 69 52 155 

4,694 686 222 1,015 

Total Disposition of 
Judgments·or Or.ders 

Other Appealed from* 

152 2,210 
166 2,645 

44 1,547 
12 946 

374 7,348 

*Includes Article 78 and original proceedings; also includes appeals dismissed or withdrawn before argument or submission 

H>-
00 
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Table 7 
APPELLATE DIVISIONS OF THE SUPREME COURT 

Opinions 
by Type 

and by Judicial Department 
January 1,1975 through December 31,1975 

TYPE OF OPINION1 

Full Opinion Per Curiams Memo Opinion 

1st Dept ..... 117 56 781 
2nd Dept. ... 50 7 1,077 
3rd Dept. .... 169 4 1,277 
4th Dept ..... 146 4 343 

Total ..... 482 71 3,478 

1 Concurring and dissenting opinions not included. 

-'--_ ..... _---------_. ---.---------.---------------~-----
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Table 8 
APPELLATE TERMS OF THE SUPREME COURT 

Activity of the Court 
by Judicial Department 

January 1, 1975 through December 31,1975 

First Second 
Depart- Depart-

Activity ment ment 

1. Total appeals received 1 ........ 450 1,727 

a. County Courts • ••• t ....... 0 123 
b. The Civil Court of the City of 

New York · ............ 72 350 
c. The Criminal Court of the City 

of New York ........... 378 284 
d. The District Courts . " ...... 0 583 
e. Courts in cities outside New 

York City ............. 0 131 
f. Town Courts & Village Courts 0 256 

2. Motions heard or submitted ..... 836 1,67·1 

3. Total appeals disposed of ...... 437 1,1·12 

a. Discontinued · ........... 11 46 
b. Dismissed on calendar call 

under Rule 3 or 8 (Civil) ... 18 233 
c. Dismissed on calendar call 

under C.P.L. 460.70 
(Criminal) · ........... 0 47 

d. Remitted ............... 1 0 
e. Decided after argument or 

submission ............ 407 816 

4. Total decisions rendered ....... 407 816 
a. Dismissed, discontinued, with-

drawn or remanded ...... 4 43 
b. Affirmed ............... 242 394 
c. Modified . . . . . . . ~ . . . . . . . 50 82 
d. Reversed .. . . . . . . . . ~ . . . . . 111 297 

5. Opinions filed .............. 0 0 

6. Per curiam opinions .......... 317 378 

7. Memoranda written, not filed .... 91 393 

Total 

2,177 

123 

·122 

662 
583 

131 
256 

2,510 

1,579 

57 

251 

47 
1 

1,223 

1,223 

47 
636 
132 
408 

0 

695 

484 

1Notices of appeal dismissed on calendar call under C.P.L. 460.70 (Crim
inal): 444 in the Second Department. 

~. _ .... ==""""'=-........ _-----



Table 9 
THE SUPREME COURT WITHIN THE CITY OF NEW YORK - CRIMINAL TERMS 

January 6,1975 through January 4,1976* 

New York
3 

Bronx I I I Total Kings Queens Richmond N.Y.C 

1. Days Sat 1 
•.••.••.••...••.•.•..•..•.••...•.... 7,693. 4,908 7,667 3,422 623 24,313 

2. Indictments filed .............................. 5,915 3,793 5,974 3,407 601 19,720 
3. Arraignments ................................. 5,675 3,481 6,239 3,411 614 19,420 
4. Indictments dismissed by court2 

•••••••••••••••••• 1,410 1,236 1,872 1,112 163 5,793 
5. Pleas of guilty to felony ......................... 3,554 1,780 4,077 1,557 277 11,245 
6. Pleas of guilty to misdemeanor ................... 477 240 1,136 553 142 2,548 
7. Convictions .................................. 486 269 489 230 34 1,508 
8. Acquittals ................................... 202 194 292 136 20 844 
9. Disagreements ................................ 48 32 33 18 0 131 

10. Trials (proof completed) ........................ 645 430 741 324 ·1·1 2,184 
11. Defendants tried (proof completed) ................ 748 501 880 384 53 2,566 
12. Mistrials ..................................... 51 42 91 7 1 192 
13. Eligible youths adjudicated as youthful offenders ..... 463 155 403 407 65 1,493 
14. Sentences imposed ............................. 4,080 2,029 4,809 2,030 369 13,317 

NOTE: The entries in this table are based on the number of defendant-indictments involved, except for items 1 and 9 through 13. 
This table includes Youthful Offender Proceedings to conform to the revised Criminal Procedure Law, effective September 
1, 1971. 

; Includes days sat by judges temporarily assigned to this Court. 
Includes, among others, indictments dismissed in cases initiated prior to the period covered by this table; those indictments 

dismissed against defendants sentenced on another indk"'1ent or disposed of by consolidation; those in which the defendants were 
civilly committed to the Commissioner of Mental Hygiene or to the Commissioner, Office of Drug Abuse Services; those 
indictments disposed of by trial order of dismissal; and those abated by the death of the defendant. 

- Figures for the Centralized Special Narcotics Parts are included in data for New York County. 
*Criminai terms begin on the first Monday of the calendar year and end on the Sunday before the first Monday of the 

succeeding calendar year. 

CJl ...... 
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Table 10 
THE SUPREME COURT WITf.IN THE CITY OF NEW YORK 

CRIMINAL TERMS 

Type of Dispusition 
Dismissals ................ 
Pleas of Guilty-Felony ....•. 
Pleas of Guilty-Misdemeanor . 
Convictions ............... 
Acquittals ....•... ~: ....... 

Total Dispositions ............ 

Days Sat ........ , ........... 
Defendants Tried through 

Proof Completed ........... 

Comparative Measures 
Dismissals as % of Disposi-

tion ....... 4 _ ......... 

Pleas as % of Dispositions ... " .. 
Verdicts as % of Dispusi-

tions .................. 
Felony Pleas as % of all 

Pleas .................. 
Dispositions per day sat ...... 

Dispositions, expressed in terms of defendant-indictments 
by Nature of Disposition 

January 6, 1975 through January 4, 1976* 

NeWt 
York Bronx Kings QueE'n~ Richmond 

1,410 1,236 1,872 1,] 12 16:3 
3,fl54 1,7RO 4,077 l,fl57 277 

477 2·10 1,136 553 142 
486 269 489 280 3·! 
202 194 292 136 20 --- -- -- -- --

6,129 3,719 7,866 a,588 636 

7,693 4,908 7,667 3,422 623 

748 501 880 ali·! 53 

23.0 38.2 23.8 :n.o 25.6 
65.8 54.3 66.3 bB.1i 65.9 

11.2 12,4 9.9 10.2 8 r-.il 

88.2 88.1 78.2 18.8 66.1 
.80 .76 1.03 1.05 1.02 

TotallS'.Y C. 

fI,798 
11,2·15 

2,5lli 
1,501i 

8·11 ---
21,988 

2·1,31:3 

2,56H 

26,4 
62.9 

10.7 

81.5 
.90 

1 Figures for the Centralized Special Narcotics Parts are included in data for New York County. 
*Criminal terms begin on the first Monday of the calendar year and end on the Sunday before the first Monday of the 

succeeding calendar year. 

-

u"l 
t,,;) 

> _ _ _~____ __ 'L~ __ ~~ ___ _~~_. __ 
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Table 11 
Felony Defendants Pending Disposition In 

Supreme Court in New York City 
(expressed in terms of defendant-indictments) 

For the Calendar Years Ending 
December 31, 1974 and 1975 

Number of Cases Pending 
as of December 31 

County 19H 1975 

New York County * 3,794 3,603 
Bronx County 2,858 2,966 
Kings County 4,324 3,968 
Queens County 1,161 1,264 
Richmond County 198 237 

Total New York City 12,335 12,038 

*Figures for the Centralized Speci"l Narcotics Parts are included in data for 
New York County. 

Table 12 
Number of Detainees Awaiting Disposition or 
Sentencing in Supreme Court in the City of 

New York 
(expressed in terms of individual detainees) 

End of December, 1975 

Number 
Detained 

Total Percent Over 
County Number of City One Year 

New York County~' 1,120 32.4 123 
Bronx County 963 27.9 107 
Kings County 1,028 29.7 113 
Queens County 304 8.8 17 
Richmond County 42 1.2 0 

Total New York City 3,457 100.0 360 

Percent 
of City 

34.2 
29.7 
31.4 

4.7 
0.0 

100.0 

*Figures for the Centralized Special Narcotics Parts are included in data 
for New York County, 
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TABLE 13 
THE SUPREME COURT AND THE COU~TY COURTS 

OUTSIDE THE CITY OF NEW YORK 
CRIMINAL TERMS 

Indictments filed, AlTaignments, Dispositions, Youthful Offenders and Sentences 
by County, District, and Judicial Department 
(expressed in terms of defendant-indictments) 

IJ,-'p,lrlnlfnt 
UI\trHt 
(\H!nt}o 

SEeo:--rO OF:PT 
!l Dutcht'J.. .. 

Orang£' 
Putnam 
Rorkb.nd 
Westchntt'r 

10 Nassau 
Suffolk 

Total S('(-ol1d Df'pl 

THIRD DEPT 
J Alban) 

Columbia 
{irf'l"nC' 

R('nJ.st'lal'r 
Schnhafllt 
SulhvBfl 
t'IsU'r 

<1 Clinton 
r:.'i$i{'x 
Franklm 
Fulton 
Hamilton 

January 6, 1975 through January 4, 1976* 
_. ..- ----~--;:::==r== 
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Table 14 
THE SUPREME COURT AND COUNTY COURTS 

OUTSIDE THE CITY OF NEW YORK 
CRIMIN AL TERMS 
Dispositions by type 

(expressed in terms of defendant-indictments) 
January 6, 1975 through January 4, 1976* 

Nature of Disposition Number Percent 

1. By dismissal of indictment by Court ... 3,106 18.5 
2. By plea of guilty ................ 12,516 74.8 
3. By acquittal after trial . . . . ~ . . . . .. . 314 1.9 
4. By conviction after trial ............ 800 4.8 

Total Defendant-Indictments Disposed of .. 16,736 100.0 

*Criminal terms begin on the first Monday of the calendar year and 
end on the Sunday before the first Monday of the succeeding calendar 
year. 
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Table 15 
Number of Detainees Awaiting 

Disposition and Sentencing in the 
Supreme Court and County Courts 

Outside the City of New York 
End of December, 1975 

;\ um 1)p1" () ( 

Juri,dl('tlOn D(>I<lI11{'''' 

Sp(,()lld Dpparln1l'nt 
~inth Disl riel I ~~):"'t , 
Tpnlh Distriel , ;;I:l 

I 
Total St'('oIHI DpIl.!I'IIlWlll I 

I 
,',71 

Thml Dt'parlnwnl 

I 
Thinl Di~1 riel ;) 1 

Fourth DI~tricl ti!l 

Sixth 1)I'tl'l('1 '" :It) 
, 

Total Third I)ppartnwnl 

I 
Ilti 

FOli rth I)l'partn1l'llt I Fifth District lOll 

S('vt'nth Distl'l('1 

1 
I ~;~ 

Eighth Dist ricl 11'1 

Total Fourth Dppartl1lt'tll ; ~~):" 

(;rand Tol al 1. I (l,'< 

*FI~un's not avatlahl<· for Tiollu eonnty in tb.· Sixth District 

;\lImhp, [J(>taIllPd 
(h,'!' ()Ill' Y,,:u' 

(l 

II 



Table 16 
THE SUPREME AND COUNTY COURTS 

CRIMINAL PROCEEDINGS 
Disposition of Defendants 

Who Were Arraigned for Felonies and/or Misdemeanors 
by Nature of Disposition and by County 

January 1, 1973 through December 31,1973 

~---T - -- -~-~II~:J~~d-'U~'l~- - ~ - ~DI~_{~~td:~;~';~~~lth(!2l;:~~~at~ 
j St'nHnud \lqUltlt>d r r 

-- ... ~- - \dgltla lhci -- ~-
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O,wego h;, I 1,1 Hl t'. n !,~ 
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Ro('kl,md lj.j-;' 12.' ,{~. tl II 
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Si.lratoga ltU t 'n IH 0 
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Srhoharu.' t}[ II ~J j 1 t 
Sc'huyl('t a7 I If> t l oJ 0 n 
$(>nec") :!t. I I 1'" ! 1 (I 0 
Steuben 7:,' ;jK 12 (I tI fJ 

Suffolk 1.0-;~ 12 I 'i';L~ I 1.)(.' lb9 0. 
Sulhvan (it) I 11 ! 1 U 1 

Tlo~a It I ) 17 It! (. 
TompkinS Ilfl 1 ~tJo:l J ~:! 19 II 

Ul .. ter 1"11 3 1 [) l lY Ii 
Warren. 93 ; I H 1 1 i) 

W .. hmgtQn ,,1 (J 1 ,121 1" " 0 

Wayn. II"> I 1 1 I" I 1" 
We'>l('~e'lt(>r 796 I '11 /)01 f h9 

Wyommg C', 0 2"1 1 1 II I "1 Ill. () 
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---~--'--~~--~-'-~-.-'-------'---'--~----

SOURCE This table 15 furmshed by the Statf" (Jf New York DIVIsIOn of Cnmmal Jushn ~frvICi'5. SlUtlSt.("!\T An.liysts ('ent(>r 
:Excludes data on cases bandied by the Special NarcQliCS Court 

Putnilm County reports not rect'lVed for July and August 19,3 
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Table 17 

THE CRIMINAL COURT OF THE CITY OF NEW YORK 
Filings 

Arrest Casesa 

January 1, 1975 through September 30, 1975 

Violations .....•............................. 
Misdemeanors ................................ . 
Felonies i ..................•................. 
Otherb .................................... . 

Total Arrest Cases 

16,038 
58,299 
49,265 

4,653 

128,255 

uPreliminary data includes all cases in which an arrest has been made 
and those arrests in which an Appearance Ticket is subsequently issued in 
the station-house (except for peddling cases). 

blncludes Fugitive, Family Court, Criminal Court and Out-of-City 
Warrants. 

Table 18 

THE CRIMINAL COURT OF THE CITY OF NEW YORK 
Filings 

Summons Casesa 

For the Calendar Year 1975 

Traffic .................................. . 
Non-Traffic .............................. . 

Total Summonses 

58,403 
373,860 

432,263 

alncludes at! Non-arrest cases and Arrest cases of Peddling where a Desk 
Appearance Ticket was issued. 

Table 19 
THE CRIMINAL COURT OF THE CITY OF NEW YORK 

Fines Collected * 
Calendar Years 1974 and 1975 Compared 

1974 1975 

Arrest Cases . .. . . .. . . . . .. ~ ~ $1,867,814.21 $1,862,533.28 
Summons Cases ............. 1,853,957.90 1,602,667.00 

Total Fines Collected ........ $ 3,721,772.11 $3,465,200.28 

*City and State fines, excluding fees . 

------------ -- --
~- --- ...... - - --" ....... ---------------------------~-



Table 20 

THE CRIMINAL COURT OF THE CITY OF NEW YORK - CRIMINAL PROCEEDINGS 
An-est Cases 

For the Calendar Year 1975 

New York Bronx Kings Queens Richmond 

1. Judge Days ............. 4,246 3,023 4,162 2,677 460 
2. Calendared Cases •....... 197,813 144,507 196,192 126,999 17,043 
3. Filings ................. 69,864 42,536 5·!,O67 34,813 4,445 
4. Warrants Filed .......... 20,156 12,101 17,269 9,683 1,191 
5. Warrants Executed ....•.• 15,098 9,691 14,426 7,472 815 
6. Hearings '" ............ 4,639 3,133 6,280 3,512 668 
7. Motions ............... 119 69 159 185 27 
8. Trials ................. 284 214 390 447 158 
9. Dismissals .............. 29,516 22,162 24,045 14,746 2,131 

10. Pleas of Guilty .......... 29,555 13.643 24,409 14,900 1,490 
11. Acquittals .............. 176 133 247 350 120 
12. Convictions ............. 129 93 181 218 74 
13. Referrals to Grand Jury '" 6,037 3,537 6,306 4,007 540 
14. Other Dispositions l .......... 2,633 2,351 3,154 1,771 101 
15. Sentences Imposed ....... 29,831 13,823 23,825 15,001 1,582 
16. Pending Disposition ...... 3,371 3,987 3,060 2,847 516 
17. Pending Sentencing ....... 1,466 695 1,734 456 34 

1 Includes, among others, abatements by death, commitments to Mental HYl,riene and referrals to Family Court. 

Total 
NYC 

14,568 
682,554 
205,725 

60,400 
47,502 
18,232 

559 
1,493 

92,600 
83,997 

1,029 
695 

20,427 
10,010 
84,062 
13,781 
4,385 

0:> 
~ 
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Table 21 
THE CRIMINAL COURT OF THE CITY OF NEW YORK - CRIMINAL PROCEEDINGS 

Cases Disposed of by Nature of Disposition 
Arrest Cases 

Calendar Years 1974 and 1975 Compared 
-. 

New York Bronx Kings Quel'ns Rieh nond Total :-.rye 

1974 1975 1974 1975 1974 1975 1974 1975 1974 1975 1974 1975 

Dismissals .............. 31.747 29.516 17,091 22.162 19.990 24,045 12,896 H,746 ~.O;lh :'!.l:n H:l~7~O 9:!,60(J 
Pleas of Guilty ........... 30,741 29,555 12,S66 13,643 1S,487 24,409 11,174 1·1,900 1,11:'1 1,1!!O .1,710 )la,!107 
Acquittals .... ........ , 174 176 198 133 342 2-1/ 426 353 112 I:.!O 1,2;'2 1,1l2B 
Convictions .... , _ ....... 107 129 126 93 250 181 261 21H Ii;, 71 H:!!! 695 
Referrals to Grand Jury .... 6,866 6,037 3.370 3,537 6,976 6,30tl 4,744 4,007 f>!lll ;,10 :!:!,;d6 :!O,127 
Other Dispositions ........ 2,158 2,633 2,103 2,351 2,727 3,154 1,727 1,771 Wi 101 H,7!,1 1 o.m 0 

Total Dispositions ....... , 71.793 68,046 35,754 41.919 48,772 58,312 

i 
31,228 35,995 1,:WO 1,.1;-,{) Ull,9:l7 20H,7fl8 

Filings ....... , ......... 73,591 69,864 37,105 42,536 .49,776 54,067 3a.130 34,813 l,fiGa ·I,Hr, 19H,:!G[, 20[),72f) 
Dispositions as % of Filings 97.6 97.4 96..1 98.5 98.0 107.9 94.0 103.4 !l1.2 100.2 96.H 101." 

Dismissals as % of Disposi· 
tions , .• , ....... , .. , .. 44.2 43.4 47.S 52.9 41.0 41.3 41.3 41.0 \ii.1i ·17.!' 4:1. 11.·\ 

Pleas as % of Dispositions .. 42.8 43.4 36.0 32.6 37.9 41.8 35,8 41.4 3:1.7 :13·1 aR.9 102 
Verdicts as % of Disposi-

tions .' ............. , . 0.4 0.4 0.9 0.5 1.2 0.7 2.2 1.6 1" 1.1 1.1 lUi 
Referrals to Grand Jury as '< 

of Dispositions ......... 9.6 8.9 9.4 8,4 14.3 10.1' 15.2 11.1 1 :U, 12.1 11 7 9.H 
Other Dispositions a, % of 

Dispositions ........... 3.0 3.9 5.9 5.6 5.6 5.4 5.5 4.9 1.5 2.3 4.6 ·1.1' 

I 
L • e • e= 

m 
~ 



Awaiting Action in the Criminal 
Court 

Awaiting Examination ....... 
Awaiting Disposition ....... 
Awaiting Sentencing .•...... 

Total Criminal Court ......... 

Number Detained over 30 days ... 

Table 22 
Number of Detainees Awaiting Action in the 

Criminal Court of the City of New York 
At the End of Calendar Years 1974 and 1975 

New York Bronx Kings Queens 

1974 1975 1974 1975 1974 1975 1974 1975 

I 

181 217 292 269 288 266 152 105 
76 38 47 17 38 15 91 52 
13 12 8 24 13 5 6 5 

270 267 347 310 ~39 286 249 162 

29 45 40 63 64 33 30 20 

Richmond 

1974 1975 

14 12 

° 1 
0 ° 14 13 

1 2 

Citywide 

1974 1975 

927 869 
252 123 

40 46 

1,219 1,038 

164 163 

en 
l:J,:) 
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Table 23 
THE DISTRICT COURTS 

AND THE COURTS IN CITIES OUTSIDE THE CITY OF NgW YORK-
Criminal Proceedings 

Defendants Disposed of 
by Offense and Nature of Disposition 

and by District and Judicial Department 
January 1, 1975 through December 31, 1975 

=-'===~-·f·--·'=c- -I'; -( (-)~-(I-'s~~=t---:\U:~I)-I"-~-(E~\;;()I{s=r---="'--~ .. -:-·---==rl~-\{I~\i() I r;-ii-\-l-q-Illl]:----r-
I 
-I 

' '" , ,. rI'."u'pt ~Ilt" .. Vd", [. I OROl!'l \ -.;( ('," llI'FE"Sl.s --'--1 - -!l'-(~ . -. f -- -I ,- -r ----T---; (Ju",' I 
I [ Im-, Ii or Ih I I Jl\ I !\, I I (nm I

j , Ih ; I:, \\llh Ill' ,II; Ih' DI- II; H\ lJl Ih I B\ ! ",,10' . 
_____ .. __ .. _._ ..... __ . _____ .+_~ .. I\~r.~II'::"'Il-g.-j.~lr'~\~1_ nll".! .,In.tI 1'1, I Iltll-.I 4 I. •. , 1'". -t ]II' __ t1, 1~~1_~ ___ ~~.::1_~~: I ~J~ 
D""I<·'.1 ;., i ~I 2:· l'l!l t 10 I:,:, ;:. I l.!! :10 2.379 ! 4[1~ ·1.';;J4 
DI!1(rJd 1'* j,;: j ~l i I .elK :~-!:.!! :H~ 1 1 n 1 F, 1,IIXl} 1,1 C' II}, !lO,:i,}!:! I l.d!"!;i) 26..19;. 
Dl<,.trH't ,-1 -:- I 17-;" .;fI~;: 7~n ;"l!; :!,:)~;, til ;l.~i" -l,d~tj 90: ,)M,B~}l f :',,-;·1·1 I ;)S,7,1 
DI~ttl('t h ',1 I'.!";!">. 7<1 ~>'\1, ::1 "1:)1 '.:11;, ~~7;~ 'i ·..!~b ~.l·;I i

l 
29.1~1-l! (j;i·l I aY,;)1'i:J 

Di,tril'1 7* ~ ....... 1 i~~· 1 I) ... ~. :.! ,;nh 1 11:': 1 II'< 1 :,.: 1,-,l) :!.":!~ 1:.!1, 3.1l2~: ·L~·W,1 Itl,·tf.7 
Dhtnl.'t'" _'" ! '!..;, 2 (J:(t i. It:- I ~t,J' i \oohq "1 i 1 l:,t. ,; tit';1 tl I ! IH.nih: :1,92~ ·ta.HkK 

DI~trH't9*. , '~j , ~ i *~~ l::J hq I 2"'*~, 2.r) 1;.Jo..fi l.L:!.-l.'. ~,~l: I iJ;~.:l.ti: J2,:~!Ii a)S~.2~U 
DJ"trlt't It; I .,' I II) 1 ~,'.l' 12"~ 41 I .. ,:', ,.2 oJ .';I!' "', I !' .~., illh.,'l' !(l.1,,{J 19h,011 

!It'!Mrtm<ll!:! : -.' I 12;11 ,>I" 11,1,: /Ifo: 1'171 ,-,,'I! ~2~1) 'I'H!'''! J2',~7 !'lH2,'ilJ71 ~2A9" "7H.2al 
Df'I>..trtment :~ l~') ;-t) I r l> 1 -;";2 77 j .; J!I' ,It) +! ~' 171 t J2,-} It 1 ")11 j }~ 1(,'". j 2,(IJ'i 70.512 
Dl'p:1rtm('nt 1 ~~L I':' 2..:"· ) ) ~-;. t!OflJl ~;~ J ..... ~~)>o( 9~) ':'214 :0,7.11 h2l--i_ .-}~O~'j j lti,27{; 11(;.116 

Total nuhlth :\i (~--,-~t_~-;-. -t:-'-'-;j "7_ ,;'--_1 _;::::Jl~:-;;' 1 ; ;;-~l . _ I,~' 1" r::; I ~111~~;,,;,;_~~2~BI.J.,,()' J .06!.><')9 

*Data incomplete from Glens Falls City Court and Saratoga Springs City Court in til(> Fourth District, ('orning City Court in the 
Seventh District and from NE'w Rochplle City Court in the Ninth District. 

Excludes criminal proct'pdings from Albany, Cohoes and Troy in the Third District; Amstprdam and Johnstown in th(' Fourth 
District: Auburn and Elmira in the Sevpnth District and Lockport in th(' Eighth District. 

l .... . 

C) 

It:-. 
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Table 24 
TOWN COURTS AND VILLAGE COURTS 

Number of Criminal Cases 
by Type 

Calendar Years 1973 and 1974 Compared 

Number of Cases 
1973 1974 

Town and Village Ordinances and Vehicle 
and Traffic Law Title VII (Except 
§ § 1180*,1181,1182,1190 and 
1192) ....................... 878,163 886,783 

Vehicle and Traffic Law Titles I through 
VI (except Article 2-A) Titles VII 
(§§ 1180*,1181,1182,1190,1192 
only), Titles VIII through X and 
miscellaneous laws . . . . . ~ ~ .. ... . .. . . 607,367 649,920 

Penal Law and Indictable Offenses . . . ~ . 76,185 86,874 

Other ......................... 9,550 11,2·11 

Total Cases . . . . . . . . . . . . . . . . . .. 1,571,265 1,634,818 

*Except speed limits established under § § 1643,1644, 1662-a, 
1663 and 1670. 
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Table 25 
THE SUPREME COURT - CIVIL TERMS 

Actions Received 1 by Type 
and by County, District and Judicial Department 

January 1,1975 through January 2,1976* 
-~~-~~I-~~--,c-~ '~RT~==-~---==--=--1:=:-:-:::~1=--~-:"C::-:-(-::--~ ~ 

-- Mcdu:atl--- TJ;!-:. I 
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Alban), I III I :,77 I 211 3',";,) ';~fl 1',,11.: ,;"H' j 'J 12J 
Allf'gany IV n, 0 L.:: J 11-1. l~!' I I) i IF K 
Bronx I 1.1 tti' I,2 to-;!) i 1;-·6 3. :lh~' I 14tt I' II! ~~~ 
Br(lomi-' III j h l'l;k 'j~~ I ~1 (J9r- ;:" i, ~ .. 

CaUar.'wgu<, I IV I ;-)6 ~:i t n :r:7 :! i q !.e., 
('ayug.i IV j 4:, ;!~ j 1:.! UtI " i ::', 
'"h<lut.iUqU.l. l IV 9:.! ; J! H 1'11 i 1" 
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~~~~~~~~g() 1 ~:: ~~;: u :~;; ;~~ ! ~.-, 
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C,tt-I'n,' III ~d I 
fLtffitltun , III IJ j 
Hf'lk.!mt'r I It. -"j I 
.ff'ffNMm 
Kln~l> 
u'.\t.,s, 
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t::ourt 

Albany 
Allegany 
Bronx 
Broom£' 
(~ltaratlgu .. 
f!a}<llga 
Chautauqua 
Chemung 
ChC'tlnngn 
(1mtun 
(\dumblil 
Cortl.:tnd 
Df'lawarf' 
Uutchl':S 
EtJI.' 
f:-'M'X 
Franklm 
Fulton 
( ... ,~n(>$J't· 

Gr('01£' 

Hamlitnn 
HNklmt'r 
Jl'fh;orsun 
Kmgs 
UWIS 

I.I\'mgston 
M3.dlS0n 
Monru(' 
Montgumery 
Nassau 
Npw Ymk 
Niol1arn 
On('id.l 

Table 26 
THE SUPREME COURT - CIVIL TERMS 

Actions Disposed of by Type 
and by County, District and Judicial Department 

January 1, 1975 through January 2, 1976* 
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Onontlag.t lV 7:;1:, :!70 4;i4 I .2,1IJ1 H I' (t :'~I :t,t;:~~ 
Ontanu IV 46 Hi 37 I ;jf,() (, ~l ~,,', 

g:~:a!i:S I~ .J~~ ~17 9~: 1 -:~~;~ 11;~ 1 1. r;:~ 
OSW(·go IV Itl.< :i:-, ~~f I :,77 Ii l~t T'.L! 
Ot1;ego In €i. 3f~ 11 3\, 1!ffl.1 ';p ,1":, 
Putnam n 9 1~}« :~2: ll-<K 11'''' (I);.! 

Queens 11 11 :';,oJ,} 94 1 '):1~. :.:.>1 j :),2:5:;: 1'-") !Io\ "n·' ~J.H~' 
Rl."ns.<;f'lal"c HI 3 2:~3 1 ,t~ -,!,< I :.!~fi 11 I) _~ liH; 
Ulchmond II ]tJlf L~ P9 it i 7'~~ L 1" ,{Ii }.:>;I", 

Rockl<lnd II :~",,:, 14 l~~. L:.) f 'iF:' t,.-q 1~i .L01Y 
t't LawrE'nct' nr ~.:~ 1 2h l{ I 123 23 .,'-, 
S.lr3.t~lga 111. 26'1 J '"1/'\ ;,K j It''J ~ I ~'.l'.~ 

Sdlpnt'Clatly Ui H~ l1~f 111)) J':tj .1" U; I.lt:t 
Schoham' III ~~, Hj J:j I Hi H l'J Ill! 
Schuyll"'r III 1:: :J 1-t i t1- 1 I '~l 
Senl'C;;I IV r, 1 l 7~~ l ~U, 
St('ubcn I\' h7 {/ :,:1 .. r; I .,'n j) i 1;: -;;:! 

~~~~~~ Ii: l~ 1.;~~ tji~ 1~:~ l~~ f :I.;~,~ l~! 1 J J~~ tr.~~~~l 
~oga 1(( 6 ,11) n I 1:1 \ l:r~ 1.;. :lOll 
'I'lmpJ.tm~ tIl G (.-; I'" 1M ',j! ,Jw, F." 
L'lstcr 111 6 2q/i- .! {,1 f 7., 1 .~11 ;2-, In 7h 
Warn'n lllI -1 iN. 1 17 I 11~ I 2f-i~ ·1" tX-: 

~:~:giUn i~~ 4 ~~ j !: IJ ~;:: 2~ I {;l;; ~~(~ m 
WfStcl~f'st{'r II 1,4.17 + '~1 ,'l..! i Hh .! HI -",.~~~ c.o 
WynmlOg . '.. tV 1 1 1 I 1 \ Hl 1 H L t 
Yah.'" , IV 11 1 .Ji IJ I Ii..! L~~ 
~DlS~ - 4,~- ~-ii7i ;-~:;j -t- ~-71i ;!j.~ll 
Total Pi&tt,ct 2,"'9(f 2"1 1,-"'60 2.11 ~,17 i. ":~."'\I:~ 
Total Plstnct. 1,}1{7 lrJ 427, ,JOh 2 1{J.) ',,:;:I~* 

TotalDlS. tou ! :J I,3:!:l '2.2 I 4~'l I /''>4 :I,'Ht~ 1, ,;,M:--:J 
Total District £ ~161 i': 19'7' ;~;d 3,31~ Ll l,t;, "; 

Total DI.51f1(:'t I 7 1,472 19 :>1.~ 612 :>,1t-,!'I :!~~ :-l~ '·U"',t 
Tobl Dlstnct k 1,27H- 2·1 -194, ~'i7 I H,u:U 

~~~ ~~!~~~~ 1~ ~',~:!; l~; i'~;~ 1 ,~~~ \ !:;1~ 
Total Dlstrict 11 2,0}-4 ~IJ 1,03;) :.!~ll ;1,232 

Tota1 Pt>partm('nt 1 4,:H6 27-1 3, lflJ ~,t;29 ~,717 
TotalO"'paflmt'nt 11 11,97K I :'il-\tl 5,2.31 2,;)',6 :.!4,3H4 
Total tkpartml?nt III 3.1.1')7 [,; 1,024 1.U'9 H,a62 
Tol-al Department IV 4JlH2 6:-- 1.'196 1.6:)3 1;',169 91 I r,~ 

Total t{\\W YOlk Cit}' 9,32l! 634 6,2-1H 3,091 2:.!.1:!:.! :1.1$-1 
Total Qut,s,df:' NYC -f-- 14.346 347 4,9r,g 4,931; 31,['(19 I 1.921 

TOinl N('1;: York St..:lt(' 23.61~ 9Mt 11,2117 ~,(l27 :.l.631 [i,lOM 

==========~==~===========I--~----~--~--
·Weekly repurltng:p~nod, last w('l.>k of [Xorembe-r f'nd('d no Frlda~, January:.!. 1976. 



Table 27 
THE SUPREME COURT - CIVIL TERMS 

Actions Disposed of by Stage and Nature 
and by County, District, Jurlicial Department, and Region 

January 1, 1975 through January 2, 1976* 

'T DEFOIU:TRtt\l. ... ~ ~ ..... ~ 

1 
---~--

•· .. -nn.u, TRfAl. AFTER TRIAl. 

t- ~ ---I ! T 1 
I -g I ~t -g I i j' 

I § c ~ ~~ -= 2 ;: I, ~ ~ ... r::c: ~ -s:= :g! 1: I ' ~ ~ ~ 8 Q C ~ ~ c 5 ~ ((.RAND 

" G ;: .,;;;1l C Q .; ::: \" il'OTAL 

~ ~l1f!~ H~ 1 ~g ~ r~ ~1l ~ g ~ I I ~ ]~ ~ 1~~ ~ ~ ] t ]~ ~ i 5 ~]~ § ~ ~ ]! ] , 
~~+-+_Q+_J5-1f.-Q~ :a {:oCD a 5 ~ ~.; 0 5 {! tt~.; Q Q ~ °1 ~iir' ~--- 1U 1.132 10 212 67 31 (} 1,451 --;.t--1-r--·2 9~9 ~H 0 -It-w;O --64t-f>ll,!!tiH.2'~29 

AlI~ganl' tV 42 01 :. 1 0 {1 48 '" {! () d " I) 1 1I 112 ~, II j 1111 17(1 
a,onx 1 2,71& ".',0.2 9" '" " 4,719 IH7 , .] <1 19< 22 1 46 ~ 001

1 

'"j 4 ~ ;l,7f,.] H,720 
Broomt' III 249 1/1 I 91 r,:, 3 t1 4:!211!> 1 !J 0 16 0 0 (I 1 061 ~9 0 1 IJ)~JI) 1.52~ 
CaltarauRU!I IV 63 1 66 2 0 0 132 3 LI 1 H " 0 0 1 320 61:: I 3:!9 46". 
Ca),'ugll IV -tf5 26 31 tt} 3 f) l~~, "'1 {I t 1 ';1 0 1 1 1';'2 6 0IIH"1 342 

t~:~~~:ua ~;; ~ i~g ~ ~~ l~ ~ i ;~~ 1~!~: ~ ;:r l~ ~t:! ;1 ~~~t 1~ ~ 1~;, ~~~ 
Ghenang!) 1Il 6 40 2 ! 3C. " 0 0 !-ill ::ll v C} 1 3 i) f 1 1) I =:07 1 ~, Il 2U i 29M 
Qmtun IIf -I 57 25- 28 ~> J :l 11'3 1°1'" 1 1 16 !l U (} :!.)/ot :.! 0 ~6l) 39~, 
Columbia IH 3 40 1 14 S 0 Q GI ~~ 0 0 1I 9! 2 0 n 15 ,1 '1 I 1:\0 PiG 
Cortland If[ 6 56 3 24 :;:: 0 0 ~!J I q it 0 n -$ll 0 0 (J 23'2 () 0 232 326 
rx-lawD.r~ III 6 22 12 14 .K I:! 1 6!J Of I) {I (} Ul 1\ 1 01 Htll 4 U 202 271 
Dutch!"M n 9 315 0 ·IK Al H S ;,53 4t I;} .J 0 4t; I :n 0 0 7l~ 16 t1 1')4 1,,153 
Enl' IV S 1,2r,2 26 33

1 

4f,7 , :! 1,9l"l-7 101 1 H 9 1:':".Ij 1K 0 331 3,44i \ 125 ~. 3,62t.t :,,740 
Es.wx III fil 1 12 :, 2 1 H2 , :1 0 tJ 0 3 !'> U t) J9j 4. (I 48 133 
Flankhn III 61 0 I 22 3 0 1 1\11 121 0 0 n 12 1 n 1 69 9 1 HI IHO 
Fulton 1m Hli 1 24 18 11 2 133 Zl n (I 0 21 " 1 it 1 244 7 l) 256 410 
Uent'"St"t" tV 55 9 ~ t) fJ 1 741 1 1 0 i) 2 :} u 1 ~ !)H,' f, 0 107 1!{3 

!~::~;on ~~~ 7~ ~ ~ l~ ~ ~ 96 6 ~ ~ ~ ~ ~ ~~ ~~ j 5; 16 ~ 1~ 17~ 
Herkimer n" [, 139 3 5:l 3 0 1 201 21 1 1 0 4 ;) fJ (I I J 6K ~) II Ifl2 3b.'O 
JcfteCS(}n IV {. 74 4 55 10 1 0 1441 1;"'1 jJ 0 0 HI 0 0 I} 2671 ,1 II -;no I 429 
K,",g!1 IV 2,829 15 ~ll 1,11& 76 H 4,.aQ4 4~,O 1 11 11 473170 0 14 7.1'.H lk2 13 7.493112,460 
LeWIS IV 2 0 " l. 0 1 91 25 ~ U 0 21 9 0 U 35 fJ 0 44 80 
LIVtn~too IV 53 1Z 12· 4 0 0 B-1 11 1 a 0 M 01 U 0 101 11 0 112 2{11 
MadISon HI 65 6 66 r -t 4. 0 14f, 10 0 0 0 10 0 I 0 !..! 351i n 1 3671 522 

I~I " c 
..;:) 

o 



Munroe IV 7 1,634 " 924 194 9 24 2.7M 123 U 115 91 147 -It! :J 141 II 2.9141 129 ? 3.1461 6.UM2 
MontgolTll".ty 111 4. 92 0 44 9 0 21 J66 3 () 0 0 3 5 0 1 I3:;! 0 H':' 314 
NAAA41,J 11 10 3,389 72 435 IBa :n 3-1. 4.,138 3R-\ \ '1.3 '3 11'1 :13 Z lrt J,3H 244 I 1,['42 tl,197 
N,w Ymk I 1 3,541 70 2,149 1 •• 53 I.a 65 7,M7 "'6 7 10 :11 6k! 70 3 I JO I! [1,640 I 2'40 4. ~1.'Jt{:" 11 14,:')} 5 
Niagara IV 8. 303;20 31 3} 23 26 434 20 l) ! 11 22 12 R 22 941'1 30 1 I,Oil l 1.477 
Oneida. IV 5 504 53 2Q2 33 ot (l: 796 21 1, ,,1 2'1 1 f1 " x33 16 0 1'1-:,4 j I,fpO:7 
OnondBgll IV S 968 161 382 69 2 fi 1.590 36 1 3 0 40 1 0 1 1,961 3f! 1 ;;:,00~! 3,63H. 
Of\tl!.riu . IV 7 82 5 14 5 3 J 111) 9 U 1 0 10 0 0 0 3'16 9 0 ,~6~' I 4H& 
Oral1ge It 9 457 14 16 lO'l 20 10. 6RL ~7 1 1} 1 1 ~191" 0 2: I' 60J "' H 7~9 t 1.470 
Ode-am. IV 8 33 1 1 I 0 1 {) 36 3 0 0 0 3 u 0 0 9:11 3 0 96 t 135 

~;;!O ;~ ~ l:~ 1: !~ t ~ ! ~ i~~ 2~ ~ ~ ~ 2; ~ ~ Z ~~~ ~ g ~~~ I ~~; 
Putna.m n 9 R8jl34 ]41 46- '7 19: aOK 35 0 1 0 31; 16/0 llf 233\ 9" 11 25Hr 602 
QOeens II 11 1,129 19 808 256 11 11 I 2.R94 I 158 1\ '7 13 7W, 96 U 231" 'j.llY 214 11 5,4133 i -9.142 
Rec~eJaf'f Ut:1 Z60 4 2.4. t7 17 .(I \ 342 12 1 ,,1} l'I 1 :3 4- 262 F U ::!).\7 1i46 
Richmond II 2 212 3 42 j 207 13 2 ·1'19 34 (II' 3 0 ;1';' I) D. Q! Jo!.lO 19 0 1'29) 1.345 

:toct:n~nce l~: ! 1'~~~1 ~ ;g f 11~ ~ ~ 1.~~~ I' ~~ ~ ~ ~ ~~ 2~ ~ ~ ~~~ 3~ ~ ~~! \ z.~;~ 
S:mltoga m" 31t' 8 82 19 ·1 0 431 21" 0 1 22 14 2 Z {If' I 12 U 446 t 899 
Schenectady m 4. 440 4 120 93 7 Z 666 92 1 0 2 9rl 0 2 (J 672 f 29 0 .. in 1 1.464 

~~~~;e ~~ ~ ;; ~ ~ ~ ; ~ ~~ ~ ~ ~ ~ ~ 6 ~ g !~ J ~ g I :: i 1~!: 
8..oneca JV 151 7 R 01' 0 0 3U 2 (/ 0 0 2( 0 0 a '7t"i! 6 0t ,,21 114 
S(.(>uben IV 7 118 6 34 11 1 0 1'70 15. 0 0 0 15 2 1) 2 ;126 7 0 f>37 'j 722 
Sllrtolk n 10 2.270 15 221 239 11 1 2,.69 112 0 8 6 1261 20 1 10 3,240! 1~7 f, 3,4'J4 I 6.299 
Sullivan III 3 301 2 36 2. 0 0 341 21 0 I I) \ 2'!, U 0 1 256 21 0 218 ~ 641 
Tioga JIJ 6 46 2 10 0 (t 1. M 5 0 U 0 ~. 0 0 0 132 -4 0 lj61 200 
Tompkm~ III 6 93 6 32 I 11 0 0 142 3 0 0 0 :) u 1 0 I 291 10 0 aUK 1 453 
lJ"lswr III 3 Zag (l- 98 2 0 0 38K J15 11 3 0 111\ ;3: 0 11 190 4~ u 2421 74R 
Warren lJl 4 127 0 130 t5 4. 4 23G 11 () 1) 0 11 U 0 {) 19r1 ] 206 447 
WashIngton IU 4 60 0 2f, 0 0 0 R5 10 2 0 0 12 0 0 0 11 0 I) 77 114 
Wayne. IV 7 64 1 32 4 0 0 101 0 0 0 {} 0 U 0 0 298 11 0 309 410 
Westcbester U 9 1~135 26 219 3(;,0 21 24l. 2,M2 1';l1 2 10 3 206 15 2 31 2,692 91 65 2,$.96 5,694 
Wyonunt IV 8 27 1 1 1 0 0 30 2 I} 0 0 2 1 0 0 139 2: 11 142 174 
Yates. IV 7 11 0 $. 4 1 2. 32 3 0 0 0 .3 0 0 0 81 6 0 93 128 

ToW Dl$tnct. 1 &,322: 90 3,)91 2,774 lin 68 12.626 tl43. 11 lK 3 815 92 4 76 9,241 319 ff 9.740 23,2·11 
Totnl Dlstnct 2 3,041 IS 492 1.323 t19 10 4,973 4B4 1 14 11 510 70 0 34 8,0001 201 13 8,322 13,805 
Total Distnct 3 2.1 H 18 398 111 10 2. 2,743 265 2 10 9 2A6 23 3 'l 2,065. 1G1 5 2.21U 5,299 
Tota\ DlSUit:t.. 4 1.440 41 487 170 lB 34 2.190 201 1 1 4 213 29 S "2.463 66 4 2,fi91 ".994 
T~bJ.1 Di.dric~ 5 1,875 237 732. 121 10 11 2.986 125 ti 9 ) 140 IS. 0 5 3.628 75: 1 3,7Z7 6.653 
ToLDI District 6 803 1)7 426 10,! 31 4 1.425 53 1 0 1 55 6 3 Z 3.1\1'1 'l'R 1 5.nn 4,6.77 
TolalDI.S\nct '7 2.068 61 1,063 :2:3~ 17 21 3,46B 164 1 17 10 192 50 J 50 4,530 186 6 4.~4 6.484 
Tot&] Diabic~ fI I,B95 58 364 {SOg 33 31 2.890 150 2 10 10 172 34 9 &8 5.710 183 8 6.002 9,064 
Tolar Diatrid. 9 3.757 119 427 697 91 284 5,441 358 3 20 5 386 a5 2. 35 4..935 IS9 65 5.311 11,138 
Tc-u,\ Di.s\flC"t 10 5,059 87 662 419 42 38 6,907 496 1 31 15 543 53 3 28 S,584 371 7 7,046 14.496 
Tlltal Di..trict. 11 1 ,'t.:!9 19 BOB 256 11 11 2.S94 158 1 1 13 785 96 0 23 5.119 214 11 5,463 9,14Z 

Total Departmeut I 6.3:!2 90 3,191 2.174. 1$.1 68 12,626 643 11 18 3 875 92 -4 7$ 9,241 319 8 9.740 23,241 
Total Department II 14,186 303 2,389 2,695 299 34;.1 20,21G 2.096 12 72 44 2,224' 304 5 120 24.642 975 96 26.142 48,581 
TCllal Department 1Il 4,!J87 116 1,311 :185 11.9 40 6.358 5]9 10 11 14 554 58 11 13 7,63$ 331 10 8.058 14,970 
T~taJ Department. (V 5,a3S 356 2.159. $G2 60. 69 9.344 439 8 36 21 50.4 102 12 113 13,868 443 15 14,553 24,4Pl 

TClta] New York City.. 11,092 121 4,491 4.353 341 S9 20,493 2,085 19 39 27 2,]70 258 4 133 22,36. 734 32 23,525 4G,lSR 
Total outaide NYC ... 19,641 738 4.559 2,;)63 318 431 28,050 1,812 22 98 55 1.987 298 28 189 33,02.2 1,3.:« 91 34..9&8 S5,{)(}5 

Total Nfl'" York Sta~. .. 30,733 865 9,050 6,116 6$9 520 48,543 3.897 41 137 82 4,157 556 32 322 55,386 2,068 129 58.4~3 ~ 

"Weekly n!portuli periodi Lut "'leek of lkcemberended on Friday. January 2, 1976. 
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Albany 
Allegan~ 

Brunx: 

Court 

BroomI;' 
CatlardugU!i 
Ca}'u,p 
Chautauqua 
Ot£"mung 
('h{'nan~o 

Clinton 
ColumbIa 
C.ortianl1 
n",fawnrf' 
lJutch('r-s 
En£' 
Esst'x 
Franklin 
fult()n 
Gt>nc,,:it'l' 
Gret'nf' 
HamIlton 
HC'rklm£"r 
JdCN'''iun 
KHlJ;<t 

LPwc. 
LiYmQ:"ton 
Madt<'110 
MOnHlf' 

MonlgomN\ 
Na~ ... au 
N¥w York 

TABLE 28 
THE SUPREME COURT - CIVIL TERMS 

Actions Received, Disposed and Change in Pending and Projected Average Age 
by County, District, Judicial Department and Region 
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Niagara 
Orielda 
0f1or,dag.1 
OntarIo 
Ot.:ln~e 
Orll"am. 
OSWl"go 
Otsl"go 
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Q\leens 
Rl.'n.!i.St'i.tN 

R}('hn,ond 
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St LaWt-t:'\(:~ 
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Suffolk 
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Washmgton 
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Wt"stchf'::tN 
Wyommg 
Yateii 

Total D!stru:l 
'rot,klDlslnd 
To\.alDl!;ttlt't 
Total Dtstm't 
"{'alaI Dt!i.tnct 
TotaIDI\tn('t 
Tolal Dlstnct 
T(Jtal()lstmt 
Total DIstrict 
Total District 
Total Djf.tru:t 

Total Department 
Total Dep.-.rtrfnmt 
Totu1 Dt'parlmen,t 
TalaJ o.:p:trtment 

Total Nt'w YQrk City 
Total outside NYC' 
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Table 29 
THE COUNTY COURTS - CIVIL TERMS 

Actions Received 1 by Type 
and by County, District and Judicial Department 

January 1, 1975 through January 2, 1976* 

TORT --~-=-T=r-:= 
T~tX I ('on I ·\11 ' 

Court I DEPT I Di,l, I !-.totor Mr-dicai Othc'! 
C'lOtr,lct (~rt('r del!! ()ih' I rotal 

V('lhid(~ Mal Tort 
lUran natwo I l r I 

practl(,,(' ,,: tm Albany III 3 36 ~,t ;~i"l 

Allegany IV rl " 11 " "I I I :, 
BroomE> . III ,; I'J :1 tiC; " " i " I "'~. C'1ttaraugus IV ~ 4 " ! 111 I' " I I .-
Cayuga IV fi 11 1) " 11 

, 
i 21 

Chautauqua IV ~ :J !l I) " ! -- ....;j 

Chemung III 6 0 II l} ~,-, If.:. 
Chenango III b 7 II 10 " :;1 
Clinton III ,1 " I " 11 
Columbia. III 1 tJ :1 1) 'I 

Cortland 1Il 6 'j 

" " " " i IJ 

O{'litwarc 1Il (I " :1 " 1 ~\ 
Dutchess 1/ 9 12 " I~ 'I 1:,t,1 

Ene IV ~ 3 " I 12 :!; 
F..ssex 1Il I .) u 
Franklin 1Il 1 " " " 11 
Fulton, . III ·1 IX 11 (\ ·l~ 

Gl'neSf"{' IV " " II 11 
Greene III a 1) " I' II 

" Hamilton. III 1 'j v I I II 

H('rkim('r. IV " 1:· 0 I 
:,:-, 

J('fft'l"Son IV 1I " ':t; 

Lewis. IV " 'J 
I 

Livingston IV 11 1~ " r; I" 12 
MadUion III I) 

Monroe IV 11 " " " ..:~\ 

Montgomery III I! II \I 3;! 

Nassau II 1(1 I) " " iI 'I " Niagara IV l} (I (i lJ (I " 



Oneida. . lV u IJ I' d ! 
Onondaga IV 0 U iJ U II I I) 

Ontano IV 0 19 u ' :!:" 
Orange. II 9 1::12 {) ~:;7 lO:~ 0 (j I ~96 

Orleans IV B u 0 1 n {} I) 1 
Oswego IV f, :12 0 11 4D 0 ~) 91 
Otsego JII 6 () 16 U (. :1I 
Putnam II 9 17 (i 2(} (\ tr r: 
Rensselaer . tII 3 1 G 17} n t) j) :U; 
Rockland II 9 19t) ~:HJ 113 (] :i I 6k. r:~) 

St. LawrenC,'(' III -1 44 {J f:d ~!1 H I/! l'l .!o:~ 

Saratoga 1Il ~ 29 u l~ :,:! I' \l i 1'. 112 
Schenectady HI 4 S7 (, a5 aH 0 \) i 12 l-1,J 
Schoharie 111 3 0 tl 2 -1 I) i} 1 
Sohu) lor III 6 1 Il 0 "n \ It 
Seneca IV "; 1 1):2 \I {I I 11 
Steuben. IV k I) H 2:~ 0 0 'l~} 

Suffolk II 10 56 0 22 42 tI {! 1 0 120-
SulHvan . . III 3 2 0 0 0 0 I {1 

Tioga. III 6 0 0 () 1 0 {) t' " 
Tompkins III 6 2 0 2 25 (I Q 0 :19 
Ulster 111 3 10 0 19 f.I n -1 3h 
Warrell. III 4 0 ':;2 0 nil 6~) 
Washing~on !II 4 2 0 3 n {) l:~ 
Wayne . . IV 7 2 0 0 Ho)I n i II 
We.lchestor II 9 :;16 0 109 IUR {J I "I' ',7 ~70 
Wyommg . . IV 8 0 0 1 :! I} D 
Yates. IV 1 I {) 2 " (\ -+ ~" 11) 

'rotal District. 3 11 36 97 0 I 0' 19 226 
Total D~stric:t, 172 0 131' 270 0, lJ I 66 61S 
Total DlSir;e,. 5 44 0 20 99 0 I 0 I 17 I~O 
Total District, 6 J9 0 22 1fj,} 0 J 0 22 233 
Total District 35 0 21 97 0 0 33 1x6 
Total District. 8 17 0 10 40 \1 () 26 93 
Total District. 9 922 1 253 499 (] J 135 1,1;13 
Total District. 10 56 0 22 42 fJ 0 0 120 

Total Department.. Il 978 1 275 5-11 -O-1~.1~-;135 1,931 
Total D<partment 1ll 282 2 195 517 0 0 1 1(17 1.103 
Total Department. . IV 96 0 51 236 0 _ .. -'!._ 76 -159 

Total outside NYC . I 1.356 3 I 521 I 1,294 0 3 I 31R I 3,4% 

Note· There are no County Courts in New York City 

~~~~~I~~e~~!.ti~gtroe~~o~iJi;e~t~e~::~r!:~f~fr~~~f~~~ i~~:~~:~·~~~r¥t~~l~i~er courts plus and/or mmu~ trJnsfers Within 
Court. 

-::) 

en 



Table 30 
THE COUNTY COURTS - CIVIL TERMS 

Actions Disposed of by Type 
and by County, District and Judicial Department 

January 1, 1975 through January 2, 1976* 

-~:C:C~-:--= 1.--~I-- 1= TORT ~---[--1-:-- 1 ~'f' 
- - - T~ fax lun \11 Tot.l

l 
, '(I l+r,Jl t ("Nt. r dt'm' Othp, I 

llF PT If I'I~t r '.utm ~l\r:1 14i ():~\r 1 l I IOf.ifl n \t10" I 
I '. hid, {JriH'fIU' I r _ _ _ _ _ __ _ 

~ --- - - "'t -- -,_ ~ ---- ---\- -- ~~ - --,~ -- 11 -) 'H. 

I III i ), i I It fl" I d I 1 
I IV... {j .1 iJ I ij I.l t s I t-

III I Ii 10 1 Iii 1 t i i~ 

Alhm:
:\'Ii'gan~ 
Broll!nl' 

('aiLtuuf!\1.', 
{·a\'tI.~,t 

('h.lutdUqU,\ 

ChqtlUl1j.! 

-.~ ..... ~--- .. --------~~-~~-----.-

Court 

{ ·nH)an~! •. 

t'lmh," 
{ 'IIhtrnlJ\,\ 

CHrtialHI 
D('),lw.1rp 

Dutt:h,".,,, 
Era 
I,,,,,,t,X 
Fr,H,klill 
rt;lr"n 
lil')1I"('" 

(;rt't'IU' 

H,tnllJron 

It''dumt":" 
·h·ttl'r.,!)n 
Lt·'.'.l .. 

Ll\iHj!'!Oll 

!>.1.Utl"(111 
~l(mf'm' 

\l'ln!gonH'r~ 
:'\d . ., .... J,U 

I\~ ! 1 f i q! _ 
1\ 'I ' :" ' J' 
1\ ii, , 
I II ! ti I I I ,,~, t :' :; 
III r 11 I .' I 
mi' 
III 
III 
!II 
II 

IV 
III 
III 
III 
1\ 
II! 
III 
IV 
IV 
IV 
IV 
III 
IV 
III 

" 

I G 
,; 

I 

ii ! , 
I 

II ! 10 

1.1l 

11 

" t;:I. 
rt. 

" 
" : 

" 

, .. 
" " , 
" 11 , ! i"-. 

,. 
q 

'j 'q 

" ... , 

J' 
I .> ~ i i ,i 

Ii 

;;11 11 
i: h; 

"'l 
C':> 



':-';';,&j.!.If~ 
Onl'uh 
Onon,I.Ij!,r 
Ont..\nl~ 

()I'lllg" 

Ork,HI" 
()"Vd'~;f) 

Ohj'glJ 

Pqtnam 
H.~'H:,',pL.lt'r 

f{Qlk!.\nd 
St {.,1\\- rf'fi('<' 

Sautl'J.!,j 
!'t'ht'w'l'!,,!(l'" 
S('htlharw 
'sl'hllyh~r

l"i£>nl,p,t 

Sh'Uflt'n 

!'\uff"lk 
Sullivan 
Tiog<l 
T(,rtlp1.m .. 
~ ~t~t\'r 

W.ln"pn 
Wu~hm~hltl 
W.!yn.' 
WI;'~tdH':~t('r 

WVilmUl).! 

Y:IH'S, 

1'()t~i Di!>trJ('! 

Tot ... d Dl~trit:t 
Tot.tl Dj"tnd 
Tot.1lDlstric.'t 
Total Dhtn('t 
Total Dl:'ttnct 
Tuta! Dblrit't . 
Total Ol:.tm.'t 

Total n"p.utml'nt 
Tntal Depa.rtmNlt 
Total Df'p.ntmt'nt 

Tot ... ! t.)Ut,::.id(' ~Yl' 

~ 
IV 
IV 
~ 

I! 
IV 
IV 
III 
II , 9 

III 
I! 

III 
111' 
III' 
III 
III 6 
IV 
1\-
I! In 

!II .1 
HI 
III 
III 
III 
III 
IV 
Il 

IV 
IV 

,; 

I 
- I 

H I 

" 

~f7 

1,1 

J.-, 
,; 

2::. 
~. :~ 

1·-, 
Ii!. 

'I 
I 

" 

:.!l'i 
.)9 

\l 

" i 
II j 
q 

r,t, 

'I i 1q 

I! 

1! 

h 
~~ , ) 

II 

I" 

1:';'" 

" 
,i", 

11'; 
u 
Itt 

.. 
I 

,!'; 
',f, 

I 
1:) 
Ii 
II 

!I. 
7 ~I: 
-'\ 
;~j 

!if 

1~ 

1 ~ 

):. 

11~ , 
1 I 

I 

" " 

" I 

I, I> 

') I 

';'1 

II 

'" 

11.' 
' ...• ; 

_'I 
~ ; 
-.f, 

.L.! 
l,;t: 

122 
1.\" 

~ ,: 
TIlt 

;, 

'.' 

'H_;~ 

Ill' --l- :It ":" 
~~J;2 ! ,;(>} 

"7 i fi L... nq 
i:o!7 I :} L :.!lfi 

I 91 -u r 1..... l ,{ q i ,~,j ..,; ..... -:-, 'I 1:1 -if, J l): 1 j ,"-, 

1 l,nlfi '>c ,l:.!l 1 0 i l,'fi. l,~"'~~ 

~-----+ Id-1o t-d2: - r- i t -d~- t--~ --i--~iJ -~ i l"'~: 

~
ll - ! :ll:; I 1 1

,
<:,,: ~~'7 t" -.6': l:;~!J.lll 

_ IV! ._~:~~_ f ""_.~_ ..... II .L .. ___ ..!_~~ __ .... : _ ~~_~~ __ ! ~ 
- =Lj"--I.:;ll,=t,, .. ~,=-J "CL~~,~_=-_!---,c-,-_~:-,,-t~~~:'.: 

Nutt" Thl:'fl' .m' tw County ('oun'> 10 !\.'t·w York ('Jt~ 
"W(>t'kl\ (('porting pt'rLotl. Ia"t \\.{'('k 01 Dt'(:I'mix'r t'tH!l'd tott FmLn , '!"nlJ.1i \ ..::. 1 :r~ ,; 

.....:] 

.....:] 



= w; 



____ ...oIIIi..:_~_ 



Alb:ll'l} 
AIlf'Il.lny 
Broome 
ClIttaraugus 
Ca~ug3 
Chaul3U f lUJ 
Chemtong 
l'h('tllllIgO 

Chntf)1l 
Culumbia 
Cortland 
V{1aware 
Du!tnf'$io 
Ene 
EM .. 
Franklm 
Fulton 
G"n('M'~ 
Grt'en(' 
HamIlton 
Herkunl"r 
Jerrer$On 
Lew.s 
Ln'mgston 

{"Hut 

-:-ABLE 31 
THE COUNTY C0URTS - CIVIL TERMS 

Actions Disposed of by Stage and Nature 
and by County, District, and Judicial Department 

January 1, 1975 through January 2, 1976* 
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TABLE 32 
THE COUNTY COURTS - CIVIL TERMS 

Aciions Received, Disposed and Change in Pending and Projected Average Age 
by County, District and Judicial Department 
January 1,1975 through January 2,1976* 
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Table 33 
THE CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Proceedings Received! 
by Type 

and by County 
January 1, 1975 through December 31,1975 

------ --- ------ __ ,ceo --
CIVIL ACTION PARTS HOUSING PART 

~-."-
ACTIONS --t---~--~- r---

Com· Impost> 
mer- Penal· I 

County Tort ("lal EqUIty Total tl(>S __ 

1---
Bronx2 5A05 1.218 0 6.623 87 
Kings 15.912 5,655 1 2],568 131 

!\(-:riONS & s~~Ci£.l):ROCEEriIN~~£o 

Rt"mol/E> 
gn Issu(' ApG.~!nt VIOla· 

forcE' Injunc- tIOns of 
l.Jcns. tlom CClvet Record 
!--

0 24 2 0 
0 0 2 0 

,;j0ver -
lsts 

" 
New York. 19.296 12,69B 0 31.991 121 0 20 6 fi 
Queens ., - 11.847 4.426 r 16,273 13 0 4 0 2 
Richmond 880 572 0 l:~ 12 

---~ --Total New York City 53,340 2,1,569 . 77,910 361 

Bronx ArbitratlOll 1,113 756 0 1,869 

0 0 0 R 
f-- 0 48 !O 16 
1----

-" 

~Total cf new actions and special proceedings plus restotations plus transfers from othC'r Courts plus and for nunus transfers withm Court, 
Not mcluding Compulsory Arbitration 

l . 

--.~ 

I Fuel Adlu,t-
CompE'.l ment. 
Comph- Pass 

an"€" Along 

49 5 
118 2 
325 11 

29 28 
0 0 

" 
5ril 46 

Artic1e-
7a 

Pro-
ceedings 

14 
11 
36 

1 
0 

62 

Total 

197 
295 
585 

80 
20 

1,177 

Grand 
Total 
6,820 

21.863 
32,579 
16,353 

1.472 

79,087 

co 
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Table 34 
THE CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Proceedings Dispos£d of 
by Stage and Nature 

and by County 

January 1, 1975 through December 31, 1975 

t'ount~ 

llroox 
K.tlg~ 
NeW Yt1rk 
QUI'l'ns 
RIchmond 

1,136 



TABLE 35 
THE CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Proceedings Received, Disposed and Change in Pending 
and Projected Average Age by Part and by County 

January 1, 1975 through December 31, 1975 

Change in Pendlnli 
B('~ •• mml' 
¥cmdml! nf'n:~'H'd! 

.·\lijll!i.tmf'l1t" 
D"lltNd h .. j H!.lil 

c.Vj! HOUi ('wd 11<111'0 {'I\II II."., Cn,l II""" 1\('11On .ng ,\l"twn .n~ \!.l"ln ,n.:: 'l'll"n nl~ 
l(t!Jrlty 'P",rl1. P<itr1 Tt;1,\ Plitt!> J> .. rt 'f.H.I! P.lf! ... J> .. tl r"w.! !'.Itt>. Pilli 

Bron1 : 2,091 .JU 2.121 61'>23 1'17 h.":lU :.111- H;", 7,-,11 
Kmp: 3.~93. 10 3.611,1 !1.:i6"- 29:, ::'1."'ld 2(1 -,U 2(,·, .'1.1,\9 +11 
N~w York b.:::!!O x~~ 6,30·\ .J1.q9~ )Ii-, ;;..',".";'9 .1111)1; ,~ 11 11.";'';0; 
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TABLE 36 
THE CIVIL COURT OF THE CITY OF NEW YORK 

Summary Proceedings Received, Disposed and Change in Pending 
by Calendar and by County 

January 1, 1975 through December 31, 1975 

Beginning Pending Received1 Disposed Adjustmenb b)-~ Court Ending Pt!ndina 3 Change in Peuding 

Numbers 
Non· Non4 N'on- Non- Non- Non-

County J"ury Jury Total Jury Jury Tc:tal Jury Jury Total Jury Jury Total Jury Jury Total Jury Jury Total Jury 

Bronx2 ... , '., 15 1,565 1,580 -2 22,731 22,729 1 23.041 23.042 12 1,255 1.267 -3 -310 -313 -20 
Kings •. ........• 65 1,551 1.616 133 23,755 23,888 50 22.537 22.587 -1.431 -1.431 148 1,338 1,486 +83 -213 -130 +128 
New York . ... ' ... 12 746 758 253 20.493 20,746 205 21.072 21,277 .,. . ... , .. 60 t67 227 +48 -579 -531 +400 
Queens ... ....... 3 52 55 S 7,647 7.655 7 7,577 7,584 , ..... ". 4 122 126 +1 +70 +71 +33 
Richmond ........ . 1 32 33 1 801 802 2 814 816 .. ... 0 19 19 -1 -13 -14 -100 

Total New York City 96 3,946 4.042 393 15,421 75.82<1 265 7&,041 15.306 -1,431 -1,431 224 2.901 3.125 +128 1,045 -911 +133 

~Total of new summary proceedings pIllS resloratlon plus and/or minus transfers v:ltrnn Court. 

3~! ~':t~rn~';!;:i:rht~~r~~!fi~~~nsi.sted or 204 Housing Part and 20 Non·Housing, the ending pendinll non-jury summary proceedings were 2,374 Housing Part and 527 Nop·Housing. 

Percent 

Non-
Jury 

-20 
-14 
-78 

+136 
-41 

-26 

Total 

-20 
-II 

-70 
+129 
-42 

23 

00 
01 



Settled, 
Discon· 
tinued 

or 
County Dismissed 

Bronx __ .. __ ... 12,822 
Kings _ .... _ . _ .. 11,463 
New York __ . __ . 15,598 
Queens ........ 4,661 
Richmond _ .. _ . _ 399 

Total New York 
City ......... 44,943 

Table 37 
THE CIVIL COURT OF THE CITY OF NEW YORK 

Summary Proceedings Disposed of 
by Stage and Nature 

and by County 
January 1, 1975 through December 31, 1975 

- .. - ~- _. .. --

BEFORE TRIAL DURING TRIAL AFTER TRIAL 
.. ~-~. 

Settipd 
or 

Default· Inqupsl Marked R .. fprn'd Dis· D~cislOn VNdic( 
no by off to ('on~ Dis- of of 

Inquest Court Calendar Refprr" .. tinued mis~;pd Court Jury 
, 

... 

5,7-17 113 128 .. 1 1-1 -1,217 
3,696 -166 35 3 1,89·1 ;);l9 -1,689 2 
3,982 463 151 fl 113 k6 817 Ii 

964 459 23 779 7 676 
59 43 2 .. ;)12 1 

14,448 1,544 339 8 2.787 ·116 10,711 11 

b tr _ ~ 

Int~· 
rim Dis· 

posi· 
tions 
Dis· 

agree· 
mpnt 

or 
Mis-
trial 

4 

I 
::;4 
15 

73 

Adjust· 
m('nls 

by 
Court 

. -
-1 

-1 

Total 

23,042 
22,5R7 
21,277 

7,584 
816 

75,306 

<Xl 
m 
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'fable 38 
THE CIVIL COURT OF THE CITY 8R NEW YORl{ 

SPECIAL TERM PART I 
Dispositions of Contested Motions by Nature and by Type 

January 1,1975 through December 31,1975 

With-
drawn 

or 
Total Marked 

on Ad- off 
Type of Motion Calendar journed Calendar Granted 

1. Summary judgment .... 7,062 2,402 569 2,755 
2. Judgment on pleadings ... 1,412 502 190 479 
3. Bring in addi ti onal 

parties ............. 733 220 87 333 
4. Examination before trial 6,793 2,318 651 2,998 
5. Bills of particulars •• , ";0 18,109 4,476 2,317 10,519 
6. Security for costs ....... 425 115 64 183 
7. Dismiss for lack of 

prosecution • ~ • • • • • 10 • 3,071 1,157 363 1,285 
8. Preference ........... 55 14 15 14 
9. Change of venue ....... 471 138 38 232 

10. Interpleader • * ••••••• 162 37 17 83 
11. Discontinue • tI ••••••• 287 86 46 117 
12. Stay ............... 411 95 39 200 
13. Consolidated . , •.....• 2,249 498 133 1,404 
14. Re-argue ., .......... 577 118 33 248 
15. Restore ............. 6,283 1,381 291 3,807 
16. Open default ......... 3,599 966 232 2,102 
17. Vacate notice of exami-

nation before trial ..... 756 177 93 343 
18. Vacate subpoena or or-

der in enforcement pro-
ceedings ............. 48 14 6 22 

19. Appoint receiver ....... 71 22 2 39 
20. Direct payments out 

of income ........... 269 74 34 133 
21. Direct garnishee to 

turn over funds ......• 486 78 37 322 
22. Miscellaneous. . . . . . . . . 11,491 3,793 1,082 4,996 

Total New York City ... 64,820 18,681 6,339 32,614 

Denied 

1,337 
240 

93 
826 
797 

63 

266 
12 
63 
25 
38 
77 

214 
178 
804 
299 

143 

6 
8 

28 

49 
1,620 

7,186 



Table 39 
THE CIVIL COURT OF THE CITY OF NEW YORK 

SPECIAL TERM PART II 
Ex Parte Orders 

by County 
and by Type 

January 1,1975 through December 31, 1975 
-----

Bronx Kings New York Qupens 
------- ----r-

1. Orders to show cause signed ......... 2.497 3,146 3,701 2,584 
2. Action for recovery of a chattel ... 4,221 7,994 11,727 50 

I 3. Orders for leave to compromise .. 3,524 l 2,3·15 1,059 1,791 I 
4. Enforcement proceedings ..... 831 I 669 3,061 1,031 .. 

I 
5. Bonds and undertakings ........... 90 7,994 539 0 
6. Contempt motions. .. , ... . . 436 299 780 439 
7. Hearings on sufficiency of service ... 160 311 

! 
625 44 

8. Change of name •................ 139 265 352 177 
9. Orders of attachment issued .... .. 75 0 219 26 

10. Warrants of seizure issued ... ... . 91 0 361 0 
H. Orders of arrest issued .... . - .. . . 0 0 9 0 
12. Receivers appointed ' ... ,." .... 0 a 0 1 
13. Miscellaneous orders ........ .. 3,310 7,220 19,310 3,005 

Total Ex Parte Orders. . . . . . . . . . . . . 15,374 30,243 41,743 9,148 

• tr • =., 01 « 

Richmond 

476 
0 

273 
176 

29 
15 

6 
36 

4 
0 
0 
0 

581 

1,596 

Total 
N.Y.C. 

12,404 
23,992 

8,992 
5,768 
8,652 
1,969 
1,146 

969 
324 
452 

9 
1 

33,426 

98,104 

00 
00 
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Table 40 
THE DISTRICT COURTS AND THE COURTS IN CITIES 

OUTSIDE THE CITY OF NEW YORK 
CIVIL TERMS 

Actions and Summary Proceedings Received and Disposed 
! 

by District and Judicial Dep;.:u:tment 
January 1,1975 through December 31,1975 

District 
and 

Department Receivedt Disposed 
District 3 ........ " ... 11 ,867 9,532 

4* ............ 2,350 2,199 
5 · ........... 8,057 7,995 
6 "" ..... " .... 6,236 5,966 
7* ...... ..... 7,418 6,959 
8 · " .......... 18,642 18,922 
9* ............ 11,821 12,140 

-10 · ..... , ..... 57,711 57,435 

Department II · . . . . ~ . . . . . . 69,532 69,575 
III · ........... 20,453 17,697 
IV ... , ......... 34,117 33,876 

Total outside of NYC ........... 124,102 121,148 

t'l'otal of new actions, summary proceedings, restorations, and 
transfers from other courts. 

*Data incomplete from Glens Falls City Court and Saratoga 
Springs City Court in the Fourth District, Corning City Court in 
the Seventh District and from New Roch.elle City Court in the 
Ninth District. '.' 



TABLE 41 
THE DISTRICT COURTS 

AND THE COURTS IN CITIES OUTSIDE 
THE CITY OF NEW YORK - CIVIL PROCEEDINGS 

Intake and Dispositions 
January 1, 1975 thl"Ough December 31, 1975 
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Court 

FIRST DePT 
1. Bronx:. 

New York 

Total ht Depuclrn<'nt 

SeCOND DePT. 
2 Kln~ 

RIchmond 

9 fju\C"~S5 
Orange 
Putnam 
Rocldand 
Westchester 

10 Nassau 
Sutrolk. 

11. Queens: 

Total 2nd Department 

TIIlRD DePT. 
3 Albany 

ColumbIa 
Greene 
Ren~laer 
Schoharie. 
S~lIn'an 
U1.skr, 

Table 42 
THE SURROGATES' COURTS 

Proceedings by Type and by County, District and Judicial Department 
January 1,1975 through December 31,1975 
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Table 45 
FAMILY COURT 

The Age of Children in Child Protective Proceedings Involving Child Abuse (Boys Only) 
Child's Age When Petition Filed (Last Birthday) 
January 1, 1975 through December 31,1975 

Region 
County 

Under 16 or Nol 
Total 1 1 2 3 4 5 6 7 I! 9 10 11 12 13 II I:; 0"" Known =·r'-~~"C::::::-j-=-:-=-'::t'-:::'::':'}- ---'::...:: t-- -:':l'--~:::-:"-J"-:'~"--':':::::::"t' --l--r --T"-":'CC::::::i-'::--:-1'- --~'E-'-'::C= 
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Queens .. , 37 5 I 'I 4 i .. 4 21 I;; :! f 2 2 ' . 1 I 
Bronx " 1113 15 t 10 15 i 161 13. 6 ! 1 I \I I 1() 16 " 10 );l HI;, I 2 9 

RIChmon~ _______ -~+~-~l. --~+"-'J--~. _2_ =-f' __ ~_1 t 2 1 It 2+;! 

TOlall:pstate 163 t 8: 22 13 j 18 i 9 I 91 II 8 i ,; I .. 11 7 12 : IU, 2· , 2 
-----1- i r- -it- - I I TT + -j' t-
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Table 46 
F AMIL Y COURT 

The Age of Children in Child Protective Proceedings Involving Child Abuse (Girls Only) 
Child's Age When Petition Filed (Last Birthday) 

January 1, 1975 through December 31, 1975 
_......_ ~" ___ • T __ ~~ __ ' _____ ~ __ ~_ .~ ___ ~. _______ ~ ___________ ~._ 
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Table 47 
FAMILY COURT 

Reasons for Petitions in Child Protective Proceedings Involving Child Abuse (Boys Only) 
January 1, 1975 through December 31, 1975 

Re,WIn 
C:ountv 

Total !':("w York :St,l1r 
~~---~.~---

Total Ne-w Ymk Cll; 

T~--~- -_:::::::-'="'-~==:-~=:-...cc:...~-==:C='-7-r- --; h,!~~~~=;-~~T- -- - - ItE'\SOS~ fOR PI:']-~I~~~;t~:~I~M;; • 

f~- --T-~ ,- -llmpur T- -1--- -T ---T- -I -T--- r--l-~-l~ 
: I m~ft In.\rip I f In'Hlp : I I t 1 

I !\1t ntoll yu tit I qU.ltt' I \bJI'I. 1 I I ' 
I l 'I I Emo t~ulld Inuit l '-ltd1 I don ! P,IT' 

Iul.t1 I hon;:d ~hl'f fJ.U:.ltt~ I (tl m(nl I (nf,lt I 
Hf;.l~(m~ Ht~k .. t St'x J or !t'f I bdu.il (I( 1 or Par P.if :-il'xu,ti l'~u F •. I.! 
((1uld Ph ... "I Ph}M Ott"n"t t1 Ph\~l or ttonal! Sun!I(...tll DI t l.ttt 11 1 'tIt,lt "\11" '(,llt.11 I l'll!,').1 

~- I~;~ ---;, -1:·-t--l<}1-~--;;: --,,- ---.--;---;t- --;-t--;t- -;-1 - - i- --:-}--

Ahu~(' I (',Ii j (".11 .I~,nn'>t ('~l' Cloth C.tu' (art' f ~f'r {",( 01 I .\1(0 I (on 11\1. nt~! • Fft;ht 

;~~~1~;~1 ~~~ !:'~~. ,.:'~~~ IlC.'I;;:+_-,n~,~ - ,. i.- - ;t. t'~~; I!":'>~I"'''':+'"'~'l -f"'.2", 1 'n_"_'_~_tl_, __ !l", __ : 

+-~-_ - - ~ ~ -. -4 - ---~~l__ -+- _____ 1. ---t--- '~i-- t----+-~.I---""t-
Sew Ylltk I Ih I II , : I ' I ~ I 2 II 'I t'! i t 1 ~ 
Kmg.. I .~" { '<! I I 1 r'" t.~ t ~ { 
Qu('(-n'>, . ! 11 > "; ill I i 
Bronx i I J I ~h r ~ ! 1 I 

.....::~n~----T_"-t ~'+---4~ t--+ '-~t-- ~-
~':----- -----+---~: +-- 2~_i ___ ~_+---."t . t-t ~.-+ L 

Alban..... I:; j ) ! i:' I I I 
A!h·i!.tn~ , \ I I t 
Broom,," ii' 

~~~~.t~I~~U~U~ I ! I 
('l!aut.1Uqua . 
lfwmUng 
('ht'll,JOI-:O 

l'llIltl)n 
('ulumhl'( 
eortl,Jntt 

L __ ~_~~_~ _____ _ 
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Table 48 
F AMIL Y COURT 

Reasons for Petitions in Child Protective Proceedings Involving Child Abuse (Girls Only) 
January 1, 1975 through December 31, 1975 

I -~ --~-~ --~-- - ~ - --- -- ~-------
. __ ~ ___ ~n,,\so:-;s JoIIR PETITI"~S 

I I 
(",I<1,\h",,· -, Negh,',dn.'ld 

-l-~- -1- -------r-- ~- --- --T- -or -- - -r- ---

j ,Imp.", I II 

~ 
j ";~pt, In,,d, 

I I 1 Ml'l1tai. ! qUolh' ! 
I Emn- , F 'od. ! 

1 !;Ul I ' tH,n;d 'Sht'l 1 rn..td~ 
Rp.hun.., > 1 Hl'.k uf j Sf'X O:r . tf'r I qU.tlt· 

Ht'/.!WJl \Chllcl Phv-.l i Ph;Y'l I ('fff'n;,f> Pill'Sl r Or t r.dU'i:1 
(' \hn.,!.' t.ll r,ll ,11:,1I000t (.11 I Cfurh I lIun:.!l 

In..ldt' 
qu.th 
\f(>(f! 

ulJnf\ Onl\ J* AbU'>ti IUjur\ l'h~ld Hf'.l1fh:!Oj! j Cull' 

T,,!"I Npw \~"'-~~=- ~~:;-; ~~~ -~ ;~y- -:;; - IH_;-~t--- 1;; +- __ 
Tot.d ~(>\\. Y(.rk C'it\' I 1;),*1 ~Hl I :!,l! U ~9 I to! 1 1\' 

~~::-----~i~~ -~t·~--;- t--~i~-- ~'----1--1' 

K,"~, L:ill n JOj' l"t 1" 1 ~ QUH n... I -: I 10 r.! ; ! 
Brun" ",f, j; I II 1 j : 

Rlchmund 1 1 I --- - -- ---- -- -___ l_~ _+ __________ _ 

~t~f~ __ ---~~~~l~·tl --'~.L ___ ~ __ ~~_ 
.\lb.lO~ 'I r 1 f f j 
AII,·g.,"~ 1 f I ' 
Brmmlf,.' I i 
(""Hat.lugu." I I 
C;)yu~a I 
('haut,\uqlu f 

Cht'mung 2 i 
~;~:7~~g(J 1 ! 
Culumbla :! t 
Cortland j ~ I 

'-"<f'~'.,r~_ CO __ at_ 
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Delaware 
Dutchess 
Ene 
Essex. 
Franklm 
Fulton. 
Geneti-C'(! . 
Grt>en('" . 
Hamilton. 
Herkimer 
Jefferson 
LeWL'l 
Livingston. 
Madtson . 
Monroe 
Montgomery 
Nassau 
Niagara 
Oneida 
Onondaga 
Ontario 
Orange. 
Orleans 
Oswego. 
OtsegO 
Putnam 

2 

[, 

!! 
~ 

11 

: I 
I 

1 ' 

Rens.'.daer 3 J 
Rockland. 
St. Lawrente . ! I 
Saratoga. . : 
Schenectady I 
Schohane. j 
Schuyler )' 
Seneca . 
Steuben 
Suffolk : __ I 

~, I' 
Tompkins ,t 
UJstf.'r, I' I 
Warren. i j 

i 

Washington ! 1 
Wayne . Z til i \ 
Westchester '1! ~ I I 
Wyoming, " 'II '" I ' 
Yates, + _ • •• • .' .-

.Due to the reporting of multiple reasons for Pf'titlons. the- number or rCa5Oru. (>x(,t'eds the numbet nf petltiom. no·ported..1\O init!..llly dJ~po,;p.l 

~--~l 

I-' 
o 
01 



Region 
County 

Total New York State 

Total New York City 

New York 
Kings .. 
Queen!$ 
Bronx. 
Richmond 

Total Upstate _ 

Albany 
Allegany 
Drooml2' 
Ca.ltM..luguS 
Cayuga, 
Chautauqua. 
Chemung 
Chenango, 
Clinton 
Columbia 
Cortland 
Debware: 
Dutchpss 

Total 

511 

34M 

37 
75 
37 

183 
]6 

163 

3 
2 

2 

1 
8 

Table 49 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Boys Only) 
Types of Petitioners 

R .. Re· 
span-
dent's 

spon-
df'nCs 

Parent Child 

9 3 

II ,. 

3 
2 

January 1, 1975 through December 31, 1975 

Other 

span- of Re-
R., I Members 

dent's span-
Spouse der}t'~ 

or Faml(~1 
Former or House 
Spouse hold 

2~ 2 

23 2 

2 

PETITION ORIGINATED BY 

Corpo~ 

ration I &Sis' 
Counsell tant Police 
County Di5trict orP(>ac(> 

Attorney Attorn('Y OWeN 

h .. 1:1 

H 11 

7 

Public 
Social 

SNVICPS 
Agency 

~O7 

2!i8 

:lO 
~7 

3·1 
129 

H 

'" .. "~" ... Public rized (On 
Health Pnvatt:> Court's 

Agency Agen~ ~1otiOn) 

2 :an 
., I lH 

If) 
] 

., I 

Prl'vat(> 
H~~rl- Mt>dical 

Doctor 
tOn !On 

Court's C"..ourl's 
Motion) Motion} other 

19 

lH 

2 

rs _2~_+ __ 1 

3 ' , , . , , ' I 2 I, I I I 1 1= 1-~0~---1--!t_ul-" --t~~ 149 

2 

,,' 

I
,·, 

1 
2 

5 

1 
8 

--------

J-1 
0 
(j) 



Erie 26 I 26 
Es',ex , 
Franklin. 
r·~ult.on ~ I L 2 
GeneseE' G 
Greene. 
Ha'lliltorr . 
Herkimer 
Jefferson I i I .1 !. 2 
Lewis 
Livingston 
Madison. 
Monroe 
Montgomery 
Nassau 2 2 
Niagara 3 3 
Oneida . . 17 17 
Onondaga 26 26 
Ontario 1 1 
Orange. ~ H 
Orleans 
Oswego 2 f-l 
Otsego. , . ~':'l 

Putnam -::( 

Rensselaer . 3 
Rockland 2 
Sl. Lawnmc~ 61' ,,, I I I. 6 
Saratoga _ . . . . . I, 
SchenectadY 3.. ... 3 
Schoharie. 
Schuyler 
Seneca • . 1 ! 1 
Steuben. 1 1 
Suffolk 12 3 5 2 
Sullivan 2 1 
']'joga. 2 2 
Tompkins 
Ulster . . 2 2 
Warren .. . 
Washington .. ' ~ ... 2 2 
Wayne 
Westchester , •... 3 3 
Wyoming 1 
yates ......... . 



Region 
County Total 

Total New York State . 677 

Total New York City .. ,. 414 

New York ..... 65 
Kings 101 
Queens ..• _ . .... 46 
Bronx ... 190 
Richmond. .,' 12 

Total Upstate , 263 

Albany" ' I 
Allegany, 3 
Broome " 2 
Cattaraugus 3 
Cayuga. , ". I 
ChautaUCjUfi . ., 

Chemung ... 9 
Chenango . ~ . 1 
Clinton :; 
Columbja .. 3 
Cortland ... I Delaware> ,,' S 
Dutchess .. 23 

Table 50 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Girls Only) 
Types of Petitioners 

January 1, 1975 through December 31,1975 

PETITION ORIGINATED BY 
-

Other 
Re Members 

I>pon- ofRe' 
denl"s span- Corpo-

Re- Re- Spouse dent's ration Assls- Public Autho· School 
spon- spon- or Family Counsell 1aol Police Social Public rized (On 
dent's dent's Former or HO\15e District or Peace Services Health Private Court's 

----_ .. -

H~:ri. 
(On 

Court's 
Parent Child Spouse hold 

County 
~ttorney Attorney Officer Agency Agency Agency Motion) Motion) 

10 30 S 12 15 545 <I 21 1 

7 19 4 10 6 317 <I 26 1 

4 " J 55 4 1 
.. .., .' 3 I 72 2 22 

3 3 I 39 
2 12 1 7 " 4 144 2 
1 ·1 7 

3 11 I 2 9 22& 1 
-

I 
1 
2 

I 2 
,. I 

9 
1 

I ~ 

1 .•• 3 

I 
. .... 

I I 
5 

I ., 23 

--.--~~~ --

Private 
Medical 
Doctor 

(On 
Court's 
Motion) Other 

25 

20 

1 
1 

18 

5 

2 

", 

, ' 
.,. 

p 
o 
00 



Erie 36 I I 
~4 I ..... 1 

£s..;px .. 1 

1 
Fra.nklin 
Fulton I 2 
Genes~(" 1 I 1 
Gl"een(l 2 I 2 
Hamilton 
Herkimer. 
J("ffN.lOOn 6 6 
Lewis .. . 
Livingston 6 6 
Madison. 
Monroe- . 7 2 
Montgom(ory 
Na.!>Sau. 8 8 
Niagara H 8 
Oneida, . 11 10 
OnondJj:!a 20 20 
Ontario ·1 4 
Orange . . 16 16 
Orleans .. 
Oswego 3 I' , l-l Otsego. , , ' ... \, 0 Putnam. , .. CD 
Rensselder 12 12 
Rockland . . 1 
Sl. Lawrence 3 3 
Saratoga. < • 5 5 
Schenectady 7 3 4 
Schoharie . ..... 
Schuyler 
Seneca . ..... 2 
Steuben . .. 4 r I,' I '6 [ 

4 
Suffolk 17 2 R 
Sullivan ... , :; , . 5 
Tioga ... . 2 
Tompkins r Ulster . . , ... 
Warren . ... 
Washington 3 
Wayne ..••. Z 2 
We$lchester ..... 4 2 2 
Wyoming ..•. . 5 3 2 
Yates . . 1 



Table 51 
FAMILY COURT 

Temporary R.emoval of Children in Child Protective 
Proceedings Involving Child Abuse (Boys Only) 
January 1, 1975 through December 31,1975 

Temporary 
Removal Length of Rpmovnl Betwcf:'n Petition and Disposition 

Z-1o Betwt>en Tempo· Petition rary and 9HBO IIHI.365 Region Re· Before Disposi 1·7 I 8·14 15·21 2230 31·90 366·730 I 731 Days 
County Total* mov .... } Petition tIon D~ys Days Days Days Days Days i Days Days Or More 

Total New York State 511 2GO 78 23tl 14 10 7 19 46 50 ! 69 20 
. - f-. 

Total New York CIty 348 193 18 154 8 fi r. 7 30 31 .JB 17 

NewYotk ... 37 19 1 18 ~I I I " 4 ' 5 ! I I-' 
I-' 

~~:~n~:::: '.: I ''i 37 13 37 I 2 5 10 ' 14 I: I 0 
37 18 19 ~I 

1 1 8 5, 3 
Bronx .... ..... IH3 111 .) 72 " 2 !i 12 9 , 25 I 
Richmond .. .... 16 B tl 21 2 31 , , ... I 

Total Upstate, .. .. I 163 67 60 84 61 4 1 12 16 19 I 2 i----;r 2 

Albany ....•.. 3 2 \ I - '-----:i 
1 .. 11 ! Allegany .•... :. 2 2 I 

Broome ... . 2 2 

I Cattarau,.fu!) ... .. ... .. .. I I Cayuga •.. '" 2 2 2 1 I! 
Chautau(lua , .. » ••• .. 
Chemung ....... 5 5 i 

I I Chenango . ... , ...... I 
Clinton ... . I I 1 ! 1 

.\ I Columbia .. .. .. I Cortland ....... ., 

1 I 
Delaware . ... 1 ..... 1 1 ! 11 

.~ ! Dutchess ... 8 5 2 3 

I 
21 

Erie .• .. ....... 26 9 ., 17 - 3 3 31 
Essex. . ... .. ... . ..... . . f 

L 



Franklin .. . 
Fulton •. _ 
Genesee 
Greene . . 
Hamilton +~. 
Herkimer ~. 
Jefferson .. 
Lewis. _ .. , _. 
Liviny,!)lof. 
'Madi .. on • 
MC"droe 
Montgomery 
Nassau .. .. 
Niagara . _ . 
OneIda ..... _. 
Onondaga 
Ontario ..... 
Orange. < 

Orleans .... _ 
Oswego 
Otsego .. _ 
Putnam 
Renss 'aer 
Rockland .. _ 
St. Lawrence 
Saratoga . ... 
Schenectady 
Schoharie _ 
SchuYler 
Seneca . . 
Steuben. 
Suffolk .. 
Sullivan ..... . 
Tioga . .. , 
Tompkins . . 
Ulster. 
Warren .... . 
Washington ., . 
Wayne. _ 
Westchester .. " 
Wyoming. 
Yates .. ~ ... 

2 
6 

2 

" 
3 

17 
26 

1 
B 

4 
1 

3 
2 
6 

3 

1 
1 

12 
2 
2 

2 

3 

2 

1 
1 
8 
4 
1 
3 

21 

7 
2 
1 

1 

5 

~ I 
9 f 

I: I 

. 21 

2 

3 

1 
2 
H 

20 

5 

1 
1 
6 

1 
3 

2 

2 

t 

6 
I 

3 

',I ~ I 6 I 11 2 

2 

2 

2 

"The SUm of columns 2. 3 and 4 exceeds the lota] whenever there was temporary removal both before and after petition. There were 65 such il"..st-ances statewide 
(boys). 

I-' 
I-' 
I-' 



I 

L 

Region 
'County 

Total New 'York State 

Total New YorkCity . ' 

New York ~"""" 
Xings ....... .. 
,Queens ..... _. __ .. 
:Bronx •• , ~ • •• . •. 
Richmond .. , .•. ~ .. 

Total Upstate •• __ • _ 

Albany ... _, ,._ 
Allegany ...... _ 
iBroonle ..••.. ~ •.. 
Cattaraugus ....... . 
\Cayuga ........... . 
,Chautauqua •...... 
. Chemung ..••..•.• 
<Chenango ..•. 
:Clinton ...... _ .... 
COlumbia •••.• _ .•. 
ICortland ..... ~ ....... 
Delaware ,. .•••...• 
Dutchess ... , 
Erie ............ . 
Essex ..... " .. .. 

Table 52 
FAMILY COURT 

Temporary Removal of Children in Child Protective 
Proceedings Involving Child Abuse (Girls Only) 
January 1, 1975 through December 31,1975 

Temporary 
Removal Length of Removal Between Petition and Disposition 

No 
Tempo--

rory 
Re-

Total* movaJ 

677 371 

414 231 

65 35 
101 55 

46 22 
190 lI3 

12 6 

263 140 

I 1 
3 2 
2 2 
3 2 
1 

~ , ...... : 
3 

5 
23 
36 

1 

7 
22 

1 

Before 
Petition 

78 

12 

2 
6 

66 1 

1 
J 
2 

5 
6 

Between 
Petition 

and 
Disp,')Si-

tion 

294 

182 

30 
46 
24 
76 

6 

112 

2 
3 

5 
16 
14 

1-7 
Days 

18 

to 

3 

3 
4 

I> 

8-14 
Days 

13 

6 

" . 

2 
3 
I 

7 

2 
1 

15-21 
Days 

15 

7 

1 

2 
4 

R 

2 

22-30 
Days 

23 

9 

1 
1 
2 
& 

14 

3 
5 
1 

31-90 
Days 

6,1 

36 

6 
5 
9 

16 

28 

2 

6 

91-1!l0 
Days 

73 

46 

7 
21 

2 
1J 

5 

27 1 

I 
31 

I 

181-365 366"730 I 731 Days 
Day. Days Or More 

62 22 

51 16 I 
9 

~ I 15 
2 

25 7 

111 6 

2 
2 

I-' 
J-l 
tv 



Fmnklin .•.• , ..•.. 

! : I II I I I l Fulton ........... 2 1 

Genesee .. '" • ~ ... 1 1 
Greene .•.•.. _ 2 2 
Hamilton .•.••.•• ' 
Herkimer ••••....• 
Jefferson ..... , •••• ' 6 5 
Lewis ••••••...... 
Livingston ••...... 6 3 I 3 I 31 1 1 I 2 
Madison ...... , ..••. 
1ftonroe • _ •••••.• '1 7 
'Montgomery ••. ,., 
Nassau ••..•••. '" 8 5 3 2 2 
Niagara • ~ •....•. , B 1 6 7 2 
Oneida •••.. _ .••.. 11 9 2 2 

: I Onondaga. '" ••.•... 20 A 7 10 

1 ! : I 2 
.Ontario •.•.•••... 4 4 
Orange ...... , •..•.. 16 7 3 9 3 
Orleans •.•••..•.. 
Oswego ..... ~ ••••• 4 
.otsego ........... 
Putnam _ •.••.•.•• 

:1 1 
I I 'Rensselaer ......... 12 4 3 .. 

Rockland ......... 1 
Sl. LaWtence. •••... 3 3 2 
Saratoga ••.•.••.•. Ii 2 2 
Schenectady •••..• 7 .- 3 <1 1 
Schoharie •.••. " .• , 
Schuyler •.•••••.. 
·Senec..1: ••.•..••• ,. 2 

1~ I ~ I 
1 

Steuben .......... 4 3 
Suffolk .•.•••.•.• 11 .\ 
Sullivan ........... 5 31 11 2 
Tioga ...... '_"'" 2 2 
Tompkins •••.. 
mster ........... 1 1 
Warren ~ ..• _ ~ 4 •• , • 1 1 
,Wnshinglon ..... ~ ... 3 1 

~ ! 
2 J 2 

Wayne .. ~ ...... ~ ••.•• 2- 1 1 
,westchester ......... 4 1 2 
Wyoming .......... 5 4 1 
Yates •• ••.•.•••.• 1 1 

*-The sum of columns 2. 3 and 4 exceeds the total whenev~r there was temporary fe-moval both beforc-and a(tC'r pptition_ ThC'r\~ wert' 66 such instances 
statewid~-(girl5). 

-~I 

I 

I 
I 

I 

I-' 
I-' 
CA:l 



Table 53 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Boys Only) 
Length of Time Between Filing of Petition and Initial Fact-Finding Hearing 

January 1, 1975 through December 31, 1975 

731 or 
Region 0-7 8-14 15-21 22-30 31-90 91-180 181-:165 366-730 Mor~ 

County Total Days Days Days Days Days Days Days Days Days 

Total "New"York State 511 III 18 16 21 69 67 57 1-1 7 

Total New York City •. 348 31 3 12 15 59 61 48 9 

New York •.•.... , ....... 37 4 8 6 6 
Kings _ ••• _. _ •.. ___ " __ . 75 5 5 23 25 10 
Queens ........... , , .......... ' 37 2 2 5 10 2 
Bronx. < ••••••••••••• 183 7 3 5 8 23 20 29 4 
Richmond. _ .•. 16 15 1 

Total Upstate _ .•.. 163 80 15 6 10 6 9 " 7 

Albany ••. _ .. _ .... ___ .. _. 3 
Allegany •• __ •• _ ... __ . 2 2 
Broome .•.•..•.••.. ~ .... 2 1 
Cattaraugus: •.•••... .. , " ... 
Cayuga ...... _ ... _ .... _ ..•..••.. 2 

21 
2 

Chautauqua ........ 
Chemung ......... , .. .. ~., .. 5 3 
Chenango ................ . 
Clinton ................... . 
Columbia ........ . 
Cortland ••.•...••.••.... ! I Delaware .•....... ........... 1 
Dutchess: .... ,. ....... o' S 2:' .1 Erie •.• ~ .....•... 26 
Essex ............... . I 

Number 
of Cases 
Without 

IFH 

131 

110 

S 
2 f-I 

16 f-I 

84 
tJ:>. 

21 



Franklin •. ......... 
Fulton •.•..•..... 
Genesee . ........... . 
Greene •....... ..... 
HamUlon .••.•..•. 
Herkimer . « •••• , • « • 

Jefferson ........ . 
Lewis.« .... ........ , 
Livingston .... """ 
Madison., ......... ,. 
Monroe ........... . +. '" 
Montgomery •.... 
Nassau •••••..•........ 
Niagara ... , ...... . 
Oneida ........... ... . 
Onondaga •.•.••.....•. 
Ontario .......... . . 
Orange ............ . 
Orleans ...... , ... . . 
Oswego .••..•..... 
Otsego •.•.••.•... 
Putnam ...•.. 
Rensselaer- . _ ... 
Rockland •.. 
St. Lawrence ..... .. . 
Saratoga . . « ••••• 

Schenectady .. . 
Schoharie . ... . 
Schuyler •••.... 
Seneca . ........... . 
Steuben ••••.•.••. 
Suffolk •........ 
Sullivan •.•• 
Tioga ............ . 

2 
6 

2 

2 
3 

17 
26 

I 
H 

3 
2 
6 

;, 

12 
2 
2 

12 

~i 

f) 

" ,; 

:l 

I 
.) I I 

J 
I 

I ~ I 
Tompkins ..... . 
Ulster •.••......... 
Warren. ~ .... " ..... . 
Washington .•..... 
Wayne ••.•••...•... 
Westchestf?r 
Wyoming .... 
yates •...... =~~18 _J 

2 

2 

~ 

I 

;1 

1 

I 
21 

I 
I 

I 

If, 

3 

:====::::!~== 

...................................... a. .................................................................. -,~~--~<----------.. ---------------------

I-' 
I-' 
c:n 





F~M 21 2 Genes€'e ... 1 
Greene. .. 2 ., 
Hamilton 
Herkimer. . I 
Jefferson 6 
Lewis.. . 
Livingston 6 fi 
Madison ... I 

Monroe 7 1 I '1 3 
Montgomery I 
Nassau . . . . f> 2 I I , 
Niagara... X 
Oneida 11 10 
Onondaga 20 "! ! 1 :! 
Ontario ·1 2 
Orange 16 7 
Orleans 
Oswego .\;; 
Otsego 
N~ ~ 
Rensselaer 12 1 (J t J-l 
Rockland. 1 I .. t ~ 
St. Lawrence 3 21 
Saratoga, . ; . 51 ., 
Schenectady 7 1 !:! i :{ 
Schoharie. I' 
Schuyler 
Seneca . . 2 It! I ! 
Steuben . . t 1 2 I J 
Suffolk 17 I I ;:/ 1 i" :I ; 
Sullivan.. 5 :1 
Tioga..... . 2 I 
Tumpkins I, I 
Ulster. I! I I I 
Warren • . I I' I ' 
Washington a 2 J I I I I 
Wayne " 2 I ,I II 

Westchestt'r I :! J ! ~;,:~:"'. <" _L 1 . L __ L L 
-.-~- --.".- ---~---~ -•... --'--~-"--
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Table 55 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Boys Only) 
Number of Adjournments Between Filing of Petition and Initial Fact-Finding Hearing* 

January 1, 1975 through December 31, 1975 

RegIOn 
County 

Total New York 'i:tate . 

T()tal Npw York ('tty 

~f'wYorJ.. 
Kings 
QUf'('n~ ... 

Bronx. 
Rit'hmond 

Total Cp'Ot':llt· 

Alhan~ 
AUI;'l!any 
BrcJ(ln1e 

C..ltfarauj:!u-, 
(';tYu~.1 

Chautauqu.l 
Clwmutl).: 
Ch\'ll..ln~f' 
CI:n!o~ 

{'ulurnhu 
Cllftl,tnt! 

Dt'I~lw.ln· 
DUT('rw,> ... 
ErH' 

E"" .. ;\ 
J,'r,mhim 

T~ 

93 

17 

., 
~h' t:-) 

NV~!{;ER OF ADJ()l'RN~1E!'ITS 

-T~-1 !! .~ 

~-t~~ :'_ I ';2 I ,', I 21 

21t12!CII 
~ - +. ~·}--+-t 

OV£'r H 

IG 

11 13 

r, 

f) 1 ;j 1 
1(1 ! I " 

.;J-J-~ 

____ ~1+~ __ • ~_ 

f-l 
f-l 
00 
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----------------------- ---------------------1 
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Table 56 
FAMILY COURT 

Child Protect}ve Proceedings Involving Child Abuse (Girls Only) 
Number of Adioummenu, Between Filing of Petition and Initial Fact-Finding Hearing* 

January 1, 1975 through December 31, 1975 

-
NUMBER OF ADJOURNMENTS 

R('gion 
County Total None> 2 3 -1 5 7 " ~ On>r9 

Total New York cltat •. 523 l;j5 1<6 74 47 38 ·18 26 ).1 18 21< 

Total New York City 287 19 23 47 37 ~{fj ·10 26 13 13 8 26 

New York 4k 9 ;; 3 9 5 ., f) 

l~jngs .... 96 !O 5 12 10 I;' 10 1< 3 Fl 

QUE.'~ns . 2H I 8 ;; I I -I :> 
Bronx, . 103 26 1-1 Il 16 10 3 

Richmond 12 3 :! j ., 

Total Upstate 236 116 63 27 10 a .'j " 2 

Albany .. 1 
Allegany. 3 3 
BrOOffi(' 2 2 
C,\uarauJ!U'-> 2 2 
('"ayug.l 1 
Chautauqua 
Chen-lung 9 
Ch£>n.tng'o I 
Clinton ., 5 ;1 ., 
Columbia \ :1 

Curtl.,md \ 

D('tawan' ;j 2 
Dutchps£ 23 II II , 
Erie :is 29 
E",~~"x 1 
Franklin 

.~-,. nzdt'\". • 

l-' 
l:'<:) 
o 



Fulton ., ., 
1 I (;«:'nt.':,('(> 

Gr('(>n~ _ 2 
Hanulton 
Herktroer 
Jcrft.·r~on 2 
L"oV\o'IS 

Livmg<o.ton 6 :l I 
!\1.adlioQn 
~l\)nrol' 1 

I 1 ! 
1 I ~lonti'l)mpry 

Nass.H.l Il 

Niagara H ~ 

Oneida. 11 

41 
:> 

OnnndagJ.l. H 

Ontarw ! ll~ 
., 

Or<Jngp 16 (; 

Orl(>an~ . 
(hwt'go 
Ot'lf'go 
Putnam 

1'1 I: I R(·rt!o5.plaet 11 
Rockland 1 
Sl. Lawn'O('e 3 3 
Saratoga 5 2 3 
Schpn('ctad:'t' .J 2 
$chohari~ 
Schuyler, 
SenE'ca 2 1 1 
Steuben 3 1 1 
Suffolk 17 1 4 -I 
Sullivan 5 3 1 
Tioga 2 2 
Tompkins, , 
~:Jster _ 
Wa.rren 

I ! I 
1 

I I 

W""hington 2 
Wayne 1 
W~stche.swr 1 
Wyoming"" , 5 
yates ...... . 

*This table inch\des only cases in which there was an Initial fact-finding. hEa"'ing. 

-----------------------------------------------------------------------------~,--------------------~=-----
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'-' 



Table 57 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Boys Only) 
Length of Time Between Initial Fact-Finding Hearing and Dispositional Hearing 

January 1, 1975 through December 31, 1975 

f{ps:!lon 
County 

Total NE'W York State- 511 95 8 1:j I 97 :-q n 21 Ih 
---+--+~- -- - --- 1 

,i\lumiJt'r 
or C;'l~(>S 
Without 

IFH 

HI 

-~~:l" ,: "1' n:l:: :1I91' !l~ ~~O f:~3i;~~-:,~:J;\}(;r::r 
___________ +-T-,,-~l-J+-D-a,-Y' Day' ~ay, ~~~ Day, Day, D"y, Day,1l I I),IYS 

311< .,', ____ T-- iiI "r, ;12 --~l,--1-')1---
N~w York ~:. !~ <].t "I (~ :~ ~ ) ~ ~ 
Kmg.. I.) _... ...J th ... t '), I -
QUl'l"n!:t 37 f) H 2 I I jl Hi 

Bronx... IH3 J;I ::1 :1I IbJ r, I'U"I ~1 
Richmond 16 3 :! 11) 1 I . 

C'p'tat~, 163 40 ---I<-t~~~r-~t--:..L---- ---- --- +1----1----

Total New York C,ty _ 110 

Total l 163 40 

:~e~~~~ ; I :l I 1 I I -me 2 2 
Clugus J I 

Alb. 
Allega. 
Brooli 2 2 

3 
2 

Cattal 
Cayuga. 
rhautauqua 
Chemung. 
Ch(>nango. 
Clinton 
Columbia .. 
Cortland 
Delaware 
Dtttchess 
Erie •. , 
Ko:;sex. 

2 

5 ! Iii I! 
I ; I 1 11 
I 

2~ I 2 2 ;) , 
;~ ; ,; I I, 

1 ' ! 

- .. ---~-.. . 

11 i 

,1 

1 

I 
2j 

21 

I-l 
l'..:> 
l'..:> 



Franklin .. 
Fulton. 
Gl."ne'!"('c 
Greene. 
Hamilton. 
Herkimer 
Jefferson 
Lewl~ .. 
Livjngston 
Madison .. 
Monroe 
Montgomery 
NllSSau. 
Niagara 
Oneida. 
OnOl.daga 
Ontario 
Orange 
Orleans 
Oswego 
Otsego, " 
Putnam ... 
R nsst'laer 
Rockland. 
St. La Wfenc(" 
Saraloga .• 
Schenectady 
Schoharie. 
Schuyler 
Seneca 
Steuben 
Suffolk 
Sullivan 
Tioga . 
Tompkins 
Ulster .. 
\Varnon 
Washington 
Wayne 
Westchestt'r 
Wyoming _. 
Yates. 

.j 

I 
:! 
(; 

2 

;l 
17 
2fi 

Ii 

a 
2 
Ii 

I 

121 2 
:! 

:! 

:l 
1 

2 

2 

" 

l~ , 

21 
2 ! 

2 

:l n 

1 

~ I 
1 ' 

"i 
i 

c, I 

;{ ! 

:?: 

I 
:; 

., 1 ~l 

3 

I--' 
I.':> 
c.:l 



Table 58 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Girls Only) 
Length of Time Between Initial Fact-Finding Hearing and Dispositional Hearing 

January 1,1975 through December 31, 1975 

:\umbl'l" 
7:11 (11' or Ca;,p.., 

Rp~lOn 
County 

07 H·l1 11'>21 22:1O I ::0 :~'l~~Jl:: 1166 ,:lII 

To'" Th", Th", U.,. O""f."Y' lJ."Y:'" ~_aY'_+I_I_)_a_Y'_+I ___ -l-
'I'otal New York Stat. 677 1·16 If; 12 II ~l~>ll _ .101 . ___ ~:+-"-_I_H~I ___ + 
Total New York City 111 7:, 2 . ___ -= .~~{_._~I q 

New York 65 1 1"'S- I 1!.J 1 HJ I 6 
Kings . 101 I Ii< 2' al<. ! 21, I ~ I 2 

Mon' Wnhout 
Day .... H'I1 

;!t lilt 

wI l')~ _. 
1, 

Queens, < Hi I ! 12 t ! : ti :! 

Bronx 190 I';n! I lH lG 3.1 ·1 
Richmond 12 1 It 'I; 1 ; 

l r --. ----- ---r- - -' +1 --1--
Totallfp!\tatP-. . 2 t;3: 71 Hi 10 9 h:J 2~ I ~;t ! !) 

Albany '-~--l-; . ---- ---+--- . I - --t--.1 +---+----
Alh'gany 1 a ' 1 . 
Broome I 2. 2 I 
~attarauglL' I 3 , 1 I I 
(ayu~a. 1 I 

Chautauqua I 
Chemung . !J .; 1 I 
('Iwnango 1 
Clinton ;. 1 :.? : . 

C'Olu~lhia 3 ! ;; ~ ,I 
GorlI.md ~ 

Delaware .,;,;j.,., , _ i [ 
D~t(,'hc:;s -:-,i ... ,-, , hit 
Erl(" ~H) 9 1 ~ :i 1 
E.'i!)(~X • J 1 ! 

lK 

"1 
S7 

" I 27 

. ~-- ... --.-~~.------- -..~-~ ~-- --'-~ - .--~---, - ~ --

I-" 
t-:> 
!-Po 



Franklin, . 
Fullen 
G(lnp6(>(' . 1 ! 
GreC'n£> :! 
Hamilton 
Herkim('r 
Jefferson r. ~ ~ : 
L£>wls 
Li\·jn.:~ton () 
Madison. 1 

Monroe 1 ii" 
Mort~f!Omt.>ry ,l .J I .) 
Nn~s.,u . x I ~, I 
Niapra ~ :~ I -l : i 
Oneida, 11 ; , 
On~jndaga ~ft : 1 1 1 ~ 
Ontario 11 1 I i 

Oeah!!.fc> . Hi Ii I oJ ;, ' 1 I 

Oi'l~,ms 
OSWE.'go 1 : :~ : 
~~ ~ 
~= ~ 
Rpn5.')('J.u'Y t:! ;} c:.n 
Rockland 1 
St. Lawnmc(> 2 
Saratof.,,'a , :! i :! j 
S<henvctady 1 i :l 
Schoharie. ' 
SC'hu~;Jl~r I 

Sl'neea C) t I ! f~ 
Steuben 2 
Suffolk 17, 1 
Sulfivan 2 j t I ! 
Tioga _ 

Tornpkm~ ~ f j 
Uistt'r. 1 I 

Warrc" . I i I 
Wushtn~l<>n :\ 'I I I ~ \ 
Way"" ., I I I I I I ! 
IV,'slehe,l.r u' ! I 1 
W~omin)( ,\ I 1 . I I 
Yote, -L......... ~_.--L... 



Table 59 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Boys Only) 
Number of Adjournments Between Initial Fact-Finding Hearing and Dispositional Hearing* 

Region 
County 

Total };('\'\.' York St.lt.· 

Total Nt-\\' York ('tty 

N(>\\' York 
KIO~~ 
Qu(>(!n~ 

Bronx. 
Richmond 

Total Upstate 

Albanv 
Allegany 
Broonw 
CaU:.ltuugus 
Cayuga 
Chautauqua 
Che-mung 
Ciu.>n<lngo. 
Clinton 
Columbia 
Cortland 
Df;'Jawan' 
Dulch<'SS 
Eri(~ 

R..,sex 
Franklin 

January 1, 1975 through December 31, 1975 
---~---~~----------

.~~-. ~ ~--"- - -_. -- --~-- ~~.--.. ---
~r~lIIEH ()~ Ml.I()(·H~~IF~T" 

~~:d I. r\o~~~1~1-=f~~--1-1~1'·· r·,_. r-'~-fT..r~--·T..:.J~ 
-2; "I'lt-'Il -~I-l1-! ~!tl ,;t '-i·-:f-"t-~·-l~ 

IMl III ,Ko! >t,1 I" ~I r II 'I h I hr·, I 2, 

- . -4 - -t it- t ~.+-.+----
:.:q 1 \ ) 1 .! I ~ j j j' ttl J '5 

~; I ~~ 1" I ; '; II .h!,: ;, 1 I 
~~~~ 1" ~;j i :!I:i t:; ~'I ':) 1 1 
II> 11 i ~ I 

.. _. . .- l + + ~--

J t ~~ t'2 :!;! r 1:.2 : 1 ~ j 1 t . r +. t-)" 
: I I I . , 

~ j " i I • , - I 
:! i I 

~ 

:..~H 1.: 

I--' 
t:-:> 
OJ 



Fulton 
(ifin('!tN> 

GrE'pnl' 
Hamlltun 
j[erkimpr 
J('ffprson 
lRW1~ . 

Llvingr,ton 
Madison 
Monroe 
!\:1ontgonlf'ry 
Nassau 
Niagara 
OnE'ida 
OnondJga 
OntarIO 
Orange 
Orleans 
OswPgo 
OtM't!O 
Putnam 
R(~ru.s('!a(·r 

Rockland 
St. LaWTl'llrp

Saratoga 
Bchl"n(>("t.'ldy 
Schohartf' . 
Schu}lpr 
Sf.>nf.'ca 
Stt'ubt'n 
Suffolk 
Sullivan 
Tioga 
Tompkm') 
l"f~er 
Warr('n 
Washml!tun 
Wayne 
WC'!)t('hl'S.Lt'r 

WyonlloJ.! 
Yul(>!) 

I' 
I', 
II 

I 

,; 

L! 1 C 

! ~ 

r 1 

·This lablp mC'iudt'!i ont} l'~t"l'~ UI \\.iHdl ! hnj' \\.\" .111 Hull,lf !,u" 1 Hu1111,'. ~\(',III1):~ 

I-' 
t-:l 
-::t 

l, 
I 

,1 ! __ L~~~ __ 



Table 60 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Girls Only) 
Number of Adjournments Between Initial Fact-Finding Hearing and Dispositional Hearing* 

January 1, 1975 through December 31, 1975 

Hegion 
~l'MIl~:lt OF AD.J()[lRN~IE~T5 

County Total None 2 :1 fi ~ (l ()vt'r 9 
-----~---

Total New York St.(}t? . [,23 192 I~() ; I ;;3 :.!4 17 }.. II fi " 23 

Total New York City 2X7 hH 17 .~):1 19 , IT II Ii 1:.! (; 20 

Nt'wYork 41< III II -;T ;-r- - ., 
Kings !IS 20 9 23 II ]t) 1 :I ]() 

Queens. 2H K 1 I I 
Bronx .. 103 36 l~ .!I ., .1 :l I< 

Ri<hmond 12 7 1 :1 

Total Upstate 2:16 

~ 
.. , 19 11 7 ;\ !l 2 I :1 I :1 

Albany. 1 1, 
AUegany. 3 ., 
Broom£> ., -
Cattaraugus 2 ., 
Cayuga. 
Chautnuqua 
Chemung 9 " Chenango I 
Clinton rl' 
Columbla :1 
Cortland 
Oelawartc> ;, 
Dut('hes~ 2:1 I 

IH f 

:I 
Edt' ;Hi j :! 
Essex 1 
Franklin. 

I-l 
t-.:> 
00 



- --I 

Fulton 2 2 

Genesee 1 
Greene 

., ., 
Hamilton 
HerkimC'( 
Jefrerson - ., -, 
Lewi3 _ i 
Livingston Ii 

Madison. i 
Monroe t! 
Montgompry , 
Nassau l\ ., , ., ;j 

-I 

Niagara. :i! I' 1 I 

Oneida. Il' II I ;j 

Onondaga Hi j I ., ., 1 

Ont.ario I: .\ 

Orange Hi l II 

Orleans I 

Oswego ! :J 
Otsego 
Putnam I-' 
RellSS(>Jaer 11 9 ~ 
Rockland 1 <P 
SL Lawrence : { ~ I 1 

Saratoga ~l. ; 2: 
Schrnectady ! 3] 
S~hoharie .. 
Schuyler. 

~l Sen("(~a ~ 

Steuben 3 1 I i i 

'; I 
i 1 i 

I 

Suffolk 17 :! i 

1 
Sullivan ., ' 

., f 

Tioga .. 2 ! I 

Tornpkm$ 
Ulster. 

I 
I 

WarrE'n \ I 
r Washington l' \j 

I 

Wayne 
., 

11 L W(lslchester I i :\ 

Wyoming ;j I 

:-- I 
Yales ~. 11 J 

~Thjs t.abll~ lnl'lud{'~ un\y ('..1M'''' in \"lm'h tilt'H' \'..'l~.HI 11110.11 1<I"t 11llthll:! Ilt',mu).!' 



Table 61 
FAMILY COURT 

Court Findings in Child Protective Proceedings Involving Child Abuse, by Sex 
Reason for Petition Abuse Only 

January 1, 1975 through December 31,1975 

Boys 

Court Findings at 
Dispositional 

Hearing 

Court 
Fmdings 
n.\M'd on 

Estab
Jjsh 
mcnt 

of Pat't!. 
Suffi· 

Child I "I('ot Con· 
Child 

Is 
:ot~J f Abust>~ 

Is ", ~ .• nt Nf'g- . Sustain Hf AU 
JI.'('ted Both N£'lthrr Petition P'lttlf'S Total 

~~::kSt3t. - 3H 1-. H .. ' I"' '" '''1. -~I~-f·47.7 
TQta~ Ynr~~~_-=;+ ___ ~' ;,6 104 ._11~ _.l~_ .:~q_ 

.Nl'W York 15 t . . . 1 11 11: 7 ~H 

~~~~n~ ~~ ! 2g 1~ l~ i~ 2!. ~~ 
Bronx 12~ 19 :38 fi9 7n I ;,I{! l~n 

Regwn 
County 

GU'I.s. 

c.:lutt Fmdmgs at 
Dj'lpo-'iltinnal 

H£>arlhg 

C·ourt 
Fmdmgs 
BaSt'd on 

f:~tab 
lisk 

mt'nt 
()fF.J{'b 

l-----,----,-.--,----j Succ,· 
ChHd (:t<'nt I Con 

Chl1rt h' ttl :wnl b N('g·t SU!atam f)f All 
Abu .. {'d ."~~.~ B~:~. N('lthrr Peltt~}l1 1 P~,.tH·!; 

142 93 16 ~26 ~ 

xC, _'~I+--U ~~-1-~ 
1 2 I In L~ I 2i 9 

27 17 ! t'i l Zfl 2l 
15 f ti f tu i 17 1·1 
:J:J j 2~ j '; t 'if) :-)H 

Ri('hmond . __ ~_~ .__ _~ __ ~_! ~ __ _ ~ ___ k L _.~_~ .. ~2 
Total {lp,~____ 12,,-~_---=- :l~t-~·- -~::·.f.I·-- -: ib~t.~i+ 

Albany 
Allrf,<lny 
Broome 
{'aHar,lugus 
C~ .. lyUg<l 

Chaot~1Uqu.! 

CJH'mun~ 
C'ht"naogu 
f1mton 
(ulumtlla 

I 
2 
2 

I ,... 1-

-" -o ! ., I " 

,1I t- l;-i~-- 1 ;-~ t· '--;t~~--;; 
.+ - ~--.---~~---

! 
2 1 ~ 

I I i i 
I 

: i 
I 

t I 9) 1 ! 

I I 

j-J. 
C<:> 
o 

-------_ ........ , ....... ," .... _.... .. ,,- ------- -.-----~~ 



I 
f 
I 
I 

('Ortland 
Dr-iawaTl;> 
Dotch",,:. ~ 
ErJt" Zt~ 
f:,\-'>('j( 

Franklm 
I·u.\\nr'! 
C;t'nf'w(' 
GI'f>t'tH.' 
IfJmlilfJn 
Ht'rldnwr 
lJ~f!ttfl'otm 

U-Wt ... 
LI\.lng.!ohm 
!'.udison 
Monwt? 
Montgomt"fY 
!\J;').',.au 

1,; ,: I 

1 ! 

XI .. ~ara 3 :i I 
Or'll'ld.l t:-i :~ ,., i 
O(lond.:tg~ 2;) I f) :i" : ~ 

Ontauo 1 
Otang('- t. 1 ' 

I", 

Hi 

.. 

I' 
.B 

11 
m 
:l 
1~ 

,I 

. i 

I, 

~ 

,; 
I; 

I 
,~ 1 
x j 

n 
1 

12 
I 
~ 

O~ wt'gu .5 II' 
Orlean, I 
~~ I 
M_ I 
n<"."d3", I ! l~! I' 
R(lc.d;.cd . 1 I' ! 
Sc La,wM<e 'II , I 

I" 
19 

1 

SaCUl<lg.1 I I 
SChl>nt'ct~dv ( t 
Schohant>- . ! ! 1 
Schuyh'f I f j 

St{'ubt'n. I 1 . 

II 

j 2 

&n<c. I 1 11 "It 

SuHiv.m . 2 2 1 I 1 1 
Suilol~ ,;, I 2 I ! I 14 I Ll 

TIoga , ! 1 ! I I j 2 

I~s~:;ktn, I I I ! 1 I L ! 
Warren, I I 1 I ! 
WashIngton I ' ,l I 2 1 I" 

Wayne. ! t ~;7.:~ _~Cl ,L __ ~jl=~~,. J~_~._~ _;ilL 

I-' 
CO 
I-' 

--I 



Table 62 
FAMILY COURT 

Court Findings in Child Protective Proceedings Involving Child Abuse, by Sex 
Reason for Petition Both Abuse and Neglect 

Rt'J!lon 
County 

Total N('w York Stall' 

January 1, 1975 through December 31,1975 

Total 

Child 
Is 

Abusf'd 

153 I 29 

Boys 

Court Findings at 
DispositIunal 

Hearmg 

(',ourt 
Findmgs 
BU5('df)n 

£Stab· 
!ish· 

mf'nt 
uf Facts 
Suw
d('nt Child 

Is 
Neg 

lected 

to 
SU'itain 

Both I Nt'Hher I PetItIOn 

Con· 
s('nt 

or All 
Partics 

I 
I 

Total 

180 

Ch>ld 
h 

Abu'ted 

3~ 

Girls 

Court Fmdings at 

DtSA:::::~~nnl 

Child 
[, 

Neg
lccu'd 

6-1 

Both 

13 

Total l'pst.1te 

~ ~~~. pH 871~_~: 

TOlBINPWYllrkc,tYj' _12,t_
2tt5 9 42 78 I 42 1:19 :l:l 'Idl 121 

N('w York '.' 21. a 9 9 14 r 7 ;Jl 1 9 '9 
Kings ,31 10 11 7 1~' I-I 42 22 11 
Que!'",,_ .. . . 1."1 2 5. 6 0. ': 15 2 6 
Bronx _ _, f'~l 12 2a 19 40 11 ,,1 H 19 
HI('hmond '. 1.. . < • 1 1 

--a~ ~ 1 It--26 9 -- 21 1----;-1 ----;- ~t-I _. --1 -1--- ----/--- -~ f-----"-
Albany 
AII('~any 

Bronml' 
Catt.J(augu~ 

Cayuga 
Chautauqu.l 
Ch£'mung 
Clwnango 
Clinton 
Columbia 
Cortland 

2 2 . 2 

.-~-----~ 

Court 
Findings 
Based on 

Estab 
hsh
m<'nt 

or Facts 
Suff 
C1C'nt (~("m 

to .... t'nt 
Sustain of AU 

Neithpr P(>htinn P.utif"s r--' 

'" 6:) 9C b-t l\j 

-46 8;; ;i,l 

------r-

l~ ~~! i~ 
H 

21 .3:-) I 16 

-L 
19 11 t 30 



f' 
I:k>lawart" 

III " I Ilutt·ht.'S,> .; 
Enp 
R'>Sl'X. 

Fr;lnklt.", 
" ...t',on 
(if'nl'&l'j~ 

Gn'{'nc 
Hamilton 
H(>rlumn 
Jl;'fferson 
LeW}fi. . 

lAtringston 
!l.Iadlson 
Mont'Ot' 
MontgomNY 
Na::.s..lu 
!'J,.lg::1ra 
Onetda 

f Onorldag<t 
Ontaril) II Oranl!l' 
OrlNJM 

I 
I-' 

Oswego Ca:! 
()t.5E'~() Ca:! 
Putnam 
Rl'nf..'lt'Jiler 

21 
i Rockland, I 8t Lawr(>nl~(' 2 I 

Saratoga I 

SeheoPC't.ady I : I 
~l 

Schoharil' 
Schu)-'lN I SE'n(>(.'a 
St('ubt'n. 1 :11 I! 
Suffolk 6 2 3 I :l 
Sullivan I Tioga 
Tompkin~ 

! Ulstt'r 
Warren. 
Washington 

11 Wayne 2 
W('Stthe-"t~r 2 2 2 
Wyommg 
Yatt>5 

------- -------



Table 63 
F AMIL Y COURT 

Court Findings in Child Protective Proceedings Involving Child Abuse, by Sex 
Reason for Petition Neglect Only 

~---~~ 
--~-~_.- . 

January 1, 1975 through Decembp.r 31, 1975 

H'-,Ii'< l 
I T--' t '"'''' h,.d'''h' .• , 1 r )]_''''~;~II,n 11 

' I. 

(i,tl .. 
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I ~T 
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Table 64 
FAMILY COURT 

Dispositions of Child Protective Proceedings Involving Child Abuse (Boys Only)* 
January 1, 1975 through December 31,1975 

H.,. ,," ...... \ Il. 
,,," ],t .. ) ~W.··I 

Total Nl"w York State !111 711 1-32 32 99 ;-ID t I tL 5t~i4=11 ~-+---t----- - . . ~ 
Total Nt·w York City .. 34S ." 99 26 till 

~-.---:-----:-:- 37 ~ IT 3 
Kmg!>. 75 I 1:1 27 
QUeen'> :n 6 .j 

~I Bronx IH:l ;14 6H ~ 20 

f I :1 

ltichmond 16 5 :! :1 1 .... 
------~---- 3;J .)1----

Total UpstatE· . II,:! 21 :13 I 6 

-------- r-Albar:-,. 3 
Alif.'~.my : 1 
BrmHn(' , 2 i .:. " 
CJttaraugu', 

I I 
Cayuga 
Chaut • .lUqui.\" 
Cht'mung. 
Cht>nJnso 

I Clintun 

I I 
Columbia 

i I Cortland I DeIClw'lrf> . 
Dutchess .. H ! 3 ! 2 

f-l 
CO 
0':> 



Erit' .. 
Essex .. 
Franklm 
Fulton 
(.1enl~e(> 

Gref;'nt' 
Hamilton 
Ht'rkimer 
Jefferson. 
L~wl.s • 
Li ... mg~ton 
Madi.",on 
Monrof;' 
Montgom('ry . 
Nas.\au 
Niagara. 
Oneida 
Onondaga 
Ontario. 
Orange 
Orleans 
Oswt>go 
Ot$(>go .. 
"Putnam 
Renssclat't . 
Rocklan~ 
St. LawrenC.'1' 
Saratoga 
Sch(!n('Ctady 
Schoharl'" 
Schuyl(>r ,. 
S(>neca . 
Slt>uben, •.. 
Suffolk, 
SuUivan , . , , . 
Tioga.~,. 

'fampkln~ , 
Ulster 
Warren 
Washington 
Wilyne ••. 
Wl'Stch~ter . 
Wyoming. 
yates ..... . 

'26 

2 
6 

2 
3 

17 
26 

1 
R 

3 
2 
6 

3 

12 
2 
2 

2 

2 

1 
6 

3 

6 
3 
1 

z 

I 
H 

2 

I 

3 

11 

:1 
1 

r' 

I j 

2 

I 

I 
I 

I 

t 

I 
I 

I 

I 

I 
I 

I 

I 

j 

'! 

;; 

" 1O 

2 

1 
I 

I 

• For the pUtpo~ of compiling this tahtl:', only on(' dlltp()Sltlon [>(,r pt>tltion was cOflsiderC'd. lr more than one dispositIOn was rep()ft.(.'d, lh(' on(' deem\~d to be the 
most 'Significant was USl'd. 
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Table 65 
FAMILY COURT 

Dispositions of Child Protective Proceedings Involving Child Abuse (Girls Only)* 
January 1, 1975 through December 31, 1975 

Region Yo,lh 11., 

I" 
l('~""., 

f\, 

R, =-"~-T-[] ··If rrr:;--~ 
,,"~, :;, ", I '" I.' " I 

;"" "]' I, I' ' I' I 
fj'd~ ~,: .< 1 :.' _ J f, ) 

{;:' ,';, , II" I h, ~ ! ,I 
!'(If'l ',. ". ,~ ! I 

---+--+--+--+--l--+----J..----I---l--~ - I \- __ +----1------ I I I 

I 1 I 1- ,j --=-- -~~- I; -, -+--+-~F:~ I 1 1
m 

County It>lA! 

Total New York Statt' 677 

,!rllwn "<1,,,,,,,,1 

96 151 39 116 

J 1 13 1 '1 ~ I -, I I I ~I-, 

---+--I-l--------;---I -+---+--+~- - -, - --; I 1- -- ------t-+--1H 
1 I, I I 1 1 ,17 

;, 1111' I 1:1 Il~;lJ i I .1-;;-f'f't-- -+ ;+-:-f+,; : +, 
-+-H.

1

-, 1--1 i:r:r--+' 
! I I ' ! : f 
I! I 

! \ \ I I' 
I I I 

l "i 

Total New York City 414 

New York • 65 
IGngs. 101 
Queens . . 46 
Bronx .. . 190 
Richmond. 12 

Total Upstate. 263 

Albany 1 
Allegany 3 
Broome . . 2 
Cattamugus . 3 
Cayuga, .. J 
Chautauqua . . 
Chemung ... <' 9 
Chenango 1 
Clinton 5 
Columbia 3 
Cortland, . 
Delaware . .. 5 
Dutchess, ..... , . 23 

72 95 

8 23 
6 

10 
45 57 

3 2 

2~ 

, , I -- , 

6 8 

3 

35 H3 

r, 
39 

9 
23 I 2R 

,i:~ 

J-l 
00 
00 



>,. 

Eri ...... 361\9 ill 
Essex.... 1 1 

;~~~:~i~ . . t 2 
Genessee 1 

1,1 i 

I 
Green!?" 2 
Hamilton. 
Herkimer .. 
Jefferson {) :} I 

t~v7n~s;;n t t 
~;~~jr:; . ~ .. . . : I 2 
Montgomery . . ' 
Nassau. l' 
Niagara ... 8. 
Oneida •. 11 2 
Onondaga 2(J 
Ontario. -1 
Orange 16 
Orleans ~ 
Oswego.. ~ 
Otsego .... 
Plltnnm . 
RensselileT , . . 12 10 
Rockland 1 
St. Lawrence . ~J 

Saratoga 
Schenectady 
S~hQhatil> 
Schuyler. 
Seneca 

17 to 

1 
I 

Wayne. 2 .. . 1 1 I .' . 
Westchester. . 1 1 . . :2 Washington.. .. 3 :.: 1 'lJ 'L' I l' 1 I I '\ J ! ! ! \'. 1 ~;'t:~:~g:::::.,. L: '. . :l-__ ~l.~L_- __ ~ __ ~l~L~~L.l_ ± 

.For the purpose of compiling th15 table~ only onf> dlsposllton pe-r l'K'llhon Was. ("onMdt'C\'d tf nu)rt· than nnl' {h!:'\l,o~'hun 'Wa~ n'}>urh'd. thl' onr Mt~ml'd tv he Ul.l· 
most significant Was used 

,.... 
~ 
t.O 



Table 66 
F AMIL Y COURT 

Child Protective Petitions Involving Child Abuse, by Sex 
Disposed of Between 

January 1, 1975 and December 31, 1975 

BOYS GIRLS 

Petition Petition Petition Petition 
Filed Filed on Filed Filed on 

Prior to or After Prior to or After 
Region Jan. 1, JiG-:J· Jan. 1, Jan I, 

County Total 1975 Total 1975 197:) 

Total New York State 511 235 276 677 330 347 

Total New York City. 3·18 17G 172 414 220 194 

New york •..... 37 26 11 65 45 20 I-' 
Kings .. _ .... 75 22 53 101 .J.l 57 fI'>.. 
Queens ...... . 37 28 9 46 3n 11 0 
Bronx. 18:1 99 Il.l 190 95 95 
Richmond .... 16 1 15 12 1 11 

Total Upstate ........ 163 59 104 263 110 153 

Albany 3 2 1 
Allegany. ...... 2 1 ;1 2 1 
Broome ... , 2 2 2 2 
Cattaraugus .. 3 2 
Cayuga 2 2 1 
Chautauqua . ...... 
Chemung ..•.. 5 9 ·1 5 
Chenango .. .... 1 1 
Clinton .... 2 3 
Columbia ... . 3 a 
Cortland .... 
Defawarr ... 1 1 5 2 3 
Dutchess . . 8 -1 ·1 23 13 10 
Erie .... . 26 10 16 :16 12 2·1 
Essex .. .... 1 



Franklin ..•.... ' 
Fulton .......... 2 2 

211 
2 

Genesee . . 6 5 1 ! ..... 1 
Gn'cne ... ," .' 2 
Hamilton .. . 
Herkimer . ... 
Jefferson . . 2 6 2 
Lewis 
Livingston . ... 6 2 
Madison 
Monroe .... . .. 2 5 
Montgomery 
Nassau •. 2 2 I> 7 
Niagara, .. 3 3 >l :! i) 

Oneida ..... 17 5 12 11 7 .j 

Onondaga 26 13 13 20 13 
Ontario 1 ·1 3 I 
Orange ~. 8 H IH 16 
Orleans 
Oswego . . .t a 
Otsego .. I-' 
Putnam • . 
Rens.'ic}aer . 3 2 12 K 

If>. 
I-' 

Rockland 2 I 1 
Sl. Lawrence !; 2 ;) 1 " 

Saratoga. 5 1; 

Schenectady a :l 7 6 
Schohane 
Schuylor .. , 
Seneca .. . 2 2 
Steuben. 3 
Suffolk 12 I- 17 n H 

SumYan 2 2 5 I 
Tioga .. 2 " ., 2 
Tompkins 
Ulster 2 2 1 
Warr(>n 1 
Washington .. 2 2 a 
Wayne. 2 I 
Westchester .. ;) 3 -1 2 ., 
Wyoming .. 5 " Yales. 



Table 67 
FAMILY COURT 

Child Abuse Part Statistics, by Sex* 
January 1,1975 through December 31, 1975 

BOYS GIRLS 

Disposl~ 
tions 

('~urts Having 
Child Abuse Part C'-ourtr. 

Di~posi 
lions 
Not 

Courts Having 
Child Ahuse Part C()urts 

Not 
Ha"'lng 
Child 

!-lot 
Indi· 

eating DJsposi-
whether tions Disposi· 

Court Disposl1,i· in Oth('r twns 
lbs n hons than Not Indi 

Rt'~~Ou~t~ 
Child I in Child Child cattng 
Abuse Abus(> Abure wher(' 

Total I Part Part Pmt DispoS(>d 
~-

Not 
Hiwing 
Child 
Abuse-

Part 

Di~post· 
hons Total 

Indi· 
eating 

wht'ther 
C'.ourt 
Has a 
(''hild 
Abu5t" 
pa.rt 

Dlspnni
hon .. 

III 

Child 
Abuse 
P~rL 

})i'ipOSI
Huns 

in other 
Than 
Child 
Ahus(' 
Part 

27 

~39 

298 1 21 -~-"2L=l=r, _ 3~5 L.....-..-:.::.:..::..:.--------j---+-- .---1---
2
-.-

1 
+- 2.1 h7 3971 7 290 :."; 

.::.:::::..::.:..::..:.:::::..:..:..::---+---l----t----r-----, ~- ---1--~~---1 :)4 .3 

Tot.11 ~E'W York Statt.' .. 

Total NE'w York CilV 

497 

New York 36 ~~;; II ~2 2 ! n 9 I 

Oisposi- Abus(> 
tlon..'i P.nt 

Not Indi· 
c.lhng 
WhNE" DiSp\>.'ii 

DI!>posed lIOns 

. 269 

~ 
1 oj 

i !l 
11 
3;" Bronx lX~ J In It Ii) 1.1 i 

Richmond. 16 ______ ~ ---4---___ _______1___ --r----
-: 1 I 99 I 260 9 I [.;, .!. 

12 

TQtall"p,~.'e 15" _II --- ---- t---· __ ·_-,-- ---t- ~-------t I 
~-- - 3. 11 1 

Alhan~· :1 I ) ~ I 1 I 

Allcg,m, ~ I 1 I 1 2 I I I 
Brnum(' 2 !) l r 

~"tt""'Ugu' ., I I, i I j I 
Cayug.t .. ~ I I I . I 
Ch""tau,!",, I I ' I I 
t'hpmung 5 f ,II I ' 
l'hen,,,,go '1 I 
Cllflt(lO 1! r t· i I 
Columh',l I f 1 
Cortl.:md : j I 
Dda\\,iU1' _ . I 

196 

I-' 
fl:>. 
t-:l 



Dutchf'l..:", , h .;'1 2:1 
Eru_ • 26 .,.\ ,1 ,;(. ;!:-;. .-
Esse-x 
Ft~Hlkhn 

Fult()n ~i 
(hrtt'S€'E' 

GrN'nt' . 
tLumlton 
HNr..tl\\er 
Ji·fif.'I'!'iOn ., I, 

L~Wl" 
I.i\"Jnl{<;torl 

r.bdl\Un 
~l(}mm' 
Ylontgnmt>t!. " i Na!>sOJu 

~ j NJ;H~.lri.l .• 3 , 
On\'lda 17 

;1\ 
I ~' III It 

Onondaga 2() ·F> I ~!ll 17 
OntMw 1 I l;q Orange· K I I" 
Or!tam. Ii O!:>Yi('gO I-' 
Ot'>('~U I .p.. 
Putni.ll'n 

12' "" RM'it,.t'i;J.N 3 12 
Rur~Jand 2 ~l 1 
St. tawtpoC'fI- -) ! 
S;u'atoga 

I 

3 ! " 

Sdlf.'i'H?ctady :;t 

~ I 
Schoh.ui¥ 
SchuyJl!t I 
Svrwc;): . I Stpubf'n 4 
Suffolk 12 111 171 9) 

Suthvan " ., 
Tioga 

., 2 
TmnpklO:'> 
UIstL'r 
Warren. 
Wa!lhingt(Jn 

21 \\-".lync 
2 ! ;1 I 

., 
W('stch('~tf'r 3 
Wl-'oming. 
Yau's, . 

--'-

-This table induci(>s onl} ca~(>~ m Whl~h thC' r('a~on for Pl'htion Waf> ahu)'(' or buth .11Hh£' and n(!~h:ct r(>gJrdler.s of court findmg 
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Table 68 
FAMILY COURT 

Original Petitions Initially Disposed 
Persons in Need of Supervision Proceedings (Boys Only) * 

Detention by Region and County 
January 1, 1975 through December 31, 1975 

------------~~=r===~--==r~- ~----I===:~t~;;;d----1~ LC'ngth of Dett'ntion Bt'tw(>en Pl'htion and DJsposition 

Rt'J!!on i. II N<?t 1i;.fore i ~.',~~;',~' t -l~-"r~---ll-l-;;:-:!1T2-;'-:l;~-T!1~l 91-1-~7~-T-1Xl<U;!l 
~~)~nt~__ _____ i_:'~t"~*'~<'",~e~~ ~dl~"-"f '''i:,::,~l~'~: L~Y~' ~a~~J!~~ f D .. y, _ Days-+_~~~ 

Tnt"1 NP"_Y~"~:':~~ __ L __ ~~ti::J __ :.696 I ~-~L- ~!l;_-L._!::i-___ J_~r __ . ~=l-~:l- =:7J ___ ::~ __ ~ 
Tut.-d !';PW .: :~_~'Il~' __ ~l ~._~ '~)~.~~t ! ~~_~~ __ ~~ ___ 1:l t __ .. ~1 ~.1-~ _.~_~~ .1. ___ ::~"l _____ ~--t-_ ~~'~-l _~.t ~ ~~._~_. _ 34 

XewYork :JIll j 2;,:~ I h j ~l~l! ~:; 1 ~)! r'l 9 f 2!l I 1;) ! 
Kmg._ :))0 :Hi:~ I -;' ltl) t"\ 111 i II! 17 J:t I 1~ 
QUl't'rl" ;);11'1 :.!t:! 11:-. l;{ q q , ~,o 21 i 6 
Bnm, .hlh :.!::!7 ;'1 Hi li 2h 10 I !1 
RltfinllJlld ... ) 1 j 2 2 I 

rut.ti t'p .. t,tt .. J,o-r"", 

,\UMfl\-

,\Jlq!:m,\ 

HrOlm'lt' 19 
C,lfI .. r.tUIHh 1 ~l 
(',I\'\..,!.1 

('h,ll.t,'liftu,j 29 
('hnllufl;!' '1:: 
('!wn.mI.';O 1:; 
C~ltlton 11 
('o!llmlH,1 

CtHttwd ,» 

D(I,I\\;lrf 'I 

DutC'ht,,,,,,, '" Eft" J:?.! 
E ...... t·.,. 
FI,lI1hlJn 
Fulton HI 

--:! ~~t~'9-- r 12 

1; ~~ ; 

1 , 

2~f 

--
1 ,~ 
11 

I, 

(;"; 
~.;:, 

1(/ 

nh t 12,; 
----I 
,q 

I'; ~ ! 
1 

"',l ''', 
--t-- - - .... 

1- 11 

1);~ 

--t-" 
lU.l ' 

<I 

1· 

I-' 
~ 
~ 



{if'lll',,('t' 

(;rN'm' 

B,nnillon 
Ht·jJ,.lUW1' 

JHI",'>on 

Lt'\"l" 

Ll\'-)!Jj.!"tfJn 

~ladl,)oll 

~lonrfJt' 
~ll)llt~.HlH'r·< 

's':I"hlU 

!'l'1~tga,.· 

Om'id.l 
()nonc!.,.:.· 
()aLI.·jl. 

Orall!.!"1 

0I"1t·:111. 
O .. wPg" 
o!.,(,):"u 

Putn.llu 
R£>u."",'! II'! 

HIJ(Uuit! 

~t. Law ('!in' 
S.lratoh., 

S('ill'r1£'Cf,ldy 

~rhohJI'W 

~rhuyll't 

St'nPLL 

St{'ufwtl 
SuHulk 
SU!II\,1I1 
Tiog'4 
Tompkin .. 
L'l.,t('1 
WarrrJl 
\\',l!>hlfl/!ton 
W.t~nt· 
\\.·~,!<otclw"t(·r 

W~oming 
yolt{· ... J 

11 III 
1() In 

I 1 
1 ~. 1-, 

2' ~1 

! 
1, II 

h 6 
I"Z 139 

'L~t<o 2:~;.\ 

I~ Il' 
~ 1 II 

1 -; ~l t'r -' 
17 IJ 
~ 7~ 

~ ~ 
9 " I Z II 

!l ~ 
;-d II 
:1I ~ 
I" I:. 
'H ~ 
6 6 
a 

11 9 
II ! .• 

~! 1 ,-, l.;~ 

I~ 17 

9 !I I 

11 ~ 
12 12 
hI ~ 
:i~ ' .. 

2 t~ ~ 19t; 1 

~1_ .. ___ 2L~_ 
- -.-.----'-----~- .. -

11 ~ -; I 

.~'; 

h 

p. , 

-, 

l:! 

I 
I 

II 

", 

" 
:!t 

t 

l~ 

" 1:. 

I 
It 

J~ .-, ' 

:1 \:1 

II ~ 

-

" 

f; l ~t ! 

1 j 2 1 
I,) 1 :1;$} 

! i I I 
I ,.! 

I [{ 'I' I :ji II l i , I ': -; :1 I. I I. . . 
__ t,--c---::.L==-_d:-_:-::-c~l~::.;:.:...:l .~ 

.;. This tablc' l'i ba~(>d on the' folluwlOg rt'ported original pNitum<,. dl~POsf'ci of Iboy~ only) ..f,J69 Pl!'l1S peHhoJ1!:t, p.lus 234 PINS p('lltlon~f,ubstitut('d for 
Ju\pmle De-hnqut>ncy petitions \ 72 in Nf'w York Ctty and 162 outside N('w York ('ity j; rt'/icrdless 01 COllft flndmg. 
T~~ sum of columns 2. 3 and -1 I?x:cl~l,'d., th(> total wh£>n('vPl' thf'C(' wa!> dt'tt'ntioll both before and after pHitlOn There WN~ 27 such II1stanccs state· 
wJde(bu)-s'j. 

~ 

I-' 
H>
OI 



Total r'"p ... t;lt(· 

Albany 
Alkg.lny 
Srooml' 
c'ltt,lT.tu)!U." 

C.lYUJ!tl 
Ch;~utauqU;l 

Cht'munu. 
CIlt't'hlngo 
(')mton 
{~()h.lrPhla 

Cortf,Hld 
D('l;tw;~n' 

DUldw&." 
ErI(, 

E'i.'\(>x 

Franklrn 
Fulton 

Table 69 
FAMILY COURT 

Original Petitions Initially Disposed 
Persons in Need of Supervision Proceedings (Girls Only)* 

Detention by Region and County 
January 1, 1975 through December 31, 1975 

~I)~ 
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.Ii 

IU 

~j 
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G I Jr, 
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l:l 
rl 

(1M 
ell 1 

;j 

20 
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" n7 
412 

1 
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19 

)1 

t i ~Ih :.b 
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Ii 
I 
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G(>n('~('l> 

Grf'f'm' 
Hamilton 
Ht>rkmlf'f 
.h'ffer~on 

Lp\""is 
Ltvirtg~lon 
MadJ~(Jn 

l\fonrn( 
Mont~(,)fnt'l'y 

Ni1~""u 
Niagara 
Oncuta 
Onond<lga 
Ontario 
()r~u:ll!(> 

OriN!"" 
Osw('go 
Ot'.go _ 
Putnam 
R(>u5.'wlae( 
Ro('kland . 
St. Lav.Tf·nc£> 
Saratoga, ' 
Sch<>tlPctady 
Sc-hoharl£" 
S('huylt>r 
Seneca. 
Steuben, ' 
Suffolk 
Sullivan 
Tioga, . 
Tompklhs 
Ulster. 
W;)rtL'n, 
Washington 
Wayne 
Westch€'slf.'f 
Wyoming. 
Yah-s .. L 

l~ I 
12 
l;t 

2 
1:1 

!J 
201 

" 2':if) 
I:, 
;j~ 

2H1 
~l 
~9 

:J 
29 

2 

3\) 

41 
:1U 
10 
2-1 

3 

" 33 
329 

16 
6 

17 
23 
10 
J2 
18 

203 
3 

13 

I:! 
IS 
1 

11 
[J 

Ii;, 
;, 

1()2 
-II 
:1.1 

llH 
17 
72 

J 
27 ., 

1 
'~3 

36 
21 

9 
23 
a 

21 
2bS 

1;; 
6 

15 
22 

9 
11 
13 

J59 
3 
! 

;n 

" 

~ 

,t~~ 12 

.."q ~ 23 
d 

1 
.0;1 2J l~ 

~I 
Ii 1_ 

2; ~I 

ii 
9- \ 
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The sum of coJumns 2. 3 and 4 exceeds thr- total whC'np\I(.t thf.'r(> W<llI dl't('ntion bath bl'fore and aft.N PCtitl(hl "i'hC"r(> wcr~' .a2 $,u('h mf;tance~ ,.,tate 
wide (gids), 
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Table 70 
FAMILY COURT 

Original Petitions Initially Disposed 
Persons in Need of Supervision Proceedings (Boys Only)* 

Nature of Dispositions by Region and County 
January 1,1975 through December 31,1975 
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Dut('ht;'~" t,,, 1 0 :I II :.:~. J 1 
Eflf-' j'J'l :.! t 1 "; 2f~ ~)~ 2'7 11 t 'U 
l!AW)(; k 1 I 

Ft,Jnkhn ',. 

~:~;:;:~l' ~ ~ ;~ ! 
G-rf't'ilP III 
UJmJ}wo 1 
Ih'rkllnl'r' 1; 
Jpfl(, • .,fltl: ,/- if, 

~·w., 
LI'.tOM~ton r 1 
M.1dl,.on. 1 
MonrOl' I!'>:! l: t 1 '~fJ :l~~ 11 U 
~IIJntu{lm~'r\' 1 
~d!):<"')U . :t~~ 11 it a :.!6 171 1(1 III 

~~d~~~;: ~i ~ lIt: 
(JI'Hmd.tj!.J. 1';:1 'il ::0 17 1'1 li'!- 1 
Oot&1O 17 1 l 1 ., I 
OtuR!l:l'. '-I:,! 11 l.tI :..'.i -t 1 
Orli'Jn, 1 ': .) 1 f 
OS\.':f-gU :,:fl J r 1:1 I :J ~ 
()t~l{o 9 t I :.:! I f-1 
Putnam 12 1 I ~ 
Rl·m .... (·Ia.'·f. -11 11 ~ 
Rockland .")1 !r) fj.{ 111... 11 
St. LaWh1nt"P 31 12 ,1 2 h G 
Sarato~a 1 ~ J :J 1 i 
Sch(>Mctady 31 4. j I 
Schohane _ , .s 2: 1 
SC'huylN 3 2) 
Scneca . . . 13 1 I 
Steuben ... H!3 13 I I ·1 ! 
Suffolk 51" 91 J 101 3M 1HZ 4\1 19\ 12 

~~~~~a~ 1~ I 2 J I 2 . 1 ~ : ' 
Tompkms 9 ~ 2 t.! 3 
Ulstrr. 31 2: 6 t·. I " ! 
\""arnm 12 I 1 I ,1;, 2 

Washm$;ton 61 1 I}I ~ :.. 11 W. I 1 Q Wayn~ 38 2 1 t L ..t, 6 I" 2 2" 
Wcst<h."., • 243 15 3·1 13 1 1 -; J~ 1· 20 "~h jJl-l: 21 
WyomlOg >1 1 . 2 1 
Yates 3 2 
=-=-=-=-=-=-=-=-====::!::==::!::====!:::::=±=:::!:~~~--=:.-:::-- --- ----~--~.-- ---,--' 

• ~~~kt(m~ ~n~ait2 ~nU~id!«W~:iY~:k~f~~~:/;;:::;t~s~~t?(~~~r1fl~d~~~.or lbn,,; only) 4.3M9 <,. ';S P('htiol'lJ;, plus 23 t PINS pt:'hltuns slIbMltutf>d for JUH'nli(' Ol'hnqut'ncy p(:hhon1; (72 in New 

For the purpose of compiling thi~ table. only one dLSp~ition pe-r Pf'tltton was- ('onslden·d 1f mot(' tban on(' d'sposition was t'rportE'd, th(' 00(> d(lentt'd to Ix· the rr..,)t,t sigmitc.mt was used 
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Total N£'w York Sfalp 

Total Nt'w York Clty 

Nt: ... York 
Kings 
QUf.'ens. 
Bronx 
Richmond 

Total Upstate-

Albany 
Allegany 
Broome. 
Cattaraugus 
Cayuga 
Chautauqua 
Olemung 
Chenango 
Clinton 
Columbia. 
Cortland 
Delaware 
Dutchess 

1.366 

296 
397 
315 
308 
50 

2.584 

208 
12 
57 
19 

7 
24 
22 

6 
15 
9 

13 
8 

68 

Table 71 
FAMILY COURT 

Original Petitions Initially Disposed 
Persons in Need of Supervision Proceedings (Girls Only)* 

Nature of Dispositions by Region and County 
January 1, 1975 through December 31, 1975 
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112 I 127 I :173 

1031 34 79 82 45 58 
86 23 120 

130 22 99 
11 3 17 

296 I 202 ! 340 

3 i 75 I 21 
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Erie 311 28 20 J 39 61< 9-) 2.1 10 
Esse. a I 1 
Franklin, B 1 I, 
Fulton. 20 -I ;{; 
Genesee. , 14 2 I :l 
Gr~ene , .. I I 2 2 I 

Hamilton I 
Herkimf;.>r 12 6 I; I I 
Jeffen.on 15 lUI r LewIS. 2 I. I J 

, Livingston 13 I, 1 
Madison 9 1 I' 
Monroe 204 50 :35 61 1 - 11 I' lu 
Montgomer}' 5 1 2 1: 1 
Nassau. 255 8 2 32 26 112 ~ 1:-, 
Niagara .. 45 3 3 3 1 I H' I! 
OneIda 35 2 5 ' 11 
Onondaga 201 75 14 • 14 21 " Ontario 24 2: 
Orange 79 10 2 -1 ,i/-i 
Orleans 3 I 
Oswego 29 II 
QlSego 2 
Putnam 3 1 I-" 
Rensselaer .. 30 1 [, 2 I 1, ~ 01 
Rockland. 41 12 " 14 , I-" 
St. Lawrence 30 10 1" 
Saratogn . . 10 2 
Schenectady 24 1 
Schoharie 3 1 
:schuyler 
Seneca 8 I I 
Stel,lben ... 33 11 4 7 ~ , 

Suffolk 329 86 82 26 98 ' J.I 9 
SI.!Uivan 16 1 2 4 1 3 
Tioga. Ii 2 1 "I 

: I Tompkins 17 2 4 
., 
4' 

Ulster . . 23 5 2 ,I' 
Warren .. " . 10 2 2 -1 
Washington 12 -1 I 
Wayne . . 18 1 1 5 1 -1 1; I 1 

1 I 3 
Westchester .. 203 22 44 6 3 6 65 11 15 3 
Wyoming 3 1 2 
Yates . ~ . 1 

• This table 15 based on the following reported originaJ petitions disposed oJ (girIs only). 3.913 PINS petitions, plus 37 PiNS pl!'titions substitutE'd for Ju .~nile Delinquf'ncy pHltion!> (15 in New 
Yurk City and 22 outside N~w York City), regardless of Couxt Finding For the purpose of compiling thts tuble-. only one disposttion per pt'lltlon was eonstdered. If more than one dlspositlon 
Was reported. the- one deemed to be the most significant Wlls used. 
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Table 72 
FAMILY COURT 

Original Petitions Initially Disposed 
Reasons for Juvenile Delinquency Proceedings by Sex and by Region * 

January 1, 1975 through December 31, 1975 
Ntu.' York Cfly Outside New 'fork "tty 

BoYs Girla !loth BoY' Girls 

Re&.lllw·· 
rer<:en~ Perc('n~ Pt'reen~ Percel1t Pt'tct'nt 

Homlclde "',. I 1 1 0\15\ 0\1) 
Mon '" ... " 1 I I 1 2 
Itope .•. , .... , I 0(0) I 0('261 010) 
OlhrrSnCrimef, . 2 I 2 I 0(3) 
Nucotjes Violation. 2 I 2 2 I 
Rohoo'l' •. ... ... 15 15 l' S " 
Burvlary ••••.. ... 14 7 13 29 11 
As&l~'\ •••. ' •.• ... 11 25 12 6 18 
Auto 11teft ... , 2 1 2 1 0(1) 
Unauthorized UM: of Auto . 1 2 3 3 
LArceny~ Not Aul.cr ... 9 12 10 19 :U 
O,mlleroUt Weapons " 7 K 2 I 
MaUclO!Ja Mlachier " .. '1 2 3 5 L)I Unlawful Entry •• ' . I 1 I 2 
BI,lt1lar' .Too1a ., 3 I 3 I 
O"mblini ." •. um 0(0) 0(1) 0(0) 0(0) 
R~ivin1J Stole-n P~;efty . S 4 a 2 1 
Unh..tul Aw.mbly. . . o (<it) 0(0) 0(41) Oni) 0(41 
DOOtde.rty Condtt<:~ '" 0120\ 0(2) Q{Z'l) (131) 1 
Runnin __ Away Crom Home OIS) 0(2) 0(11) 0051 0(3) 
Habitual't'ruancy . .. o (IS) 011) o (16} 0(21) 1 
&IuaaJ to Obey . 0(20) 0(4) 0(24) OOM 0(6) 
Sexual Mueonduct . ) or21 0(60) ) 1 
StarinI' out lAte 0(61 0(0) 0(6) 0(2) 0(1) 
AAiodatlng WJtb Bad ComplIuon& 0(41) 0(4) ~(45) 0(1) '1(0) 
Ualna VUe LanauDae . 0(7) 010) om o riO) 0/1) 
Intoxication •••. (),(2) 0(0) 0\2) 0(7) 0(51 
Glue Snltnng .. 0(4) 0(1) 015) {jIll 0(0) 
OtherO(Cenae, •. ... n 19 17 16 20 
T()~1s: 

100 100 100 100 100 
(11,456) (1.131) (f2.5SJ. (lO,.H61) 11,292' 

Thi. table it. based on the follOWing repotttd original pctltlctns di4POsed of: 

JUVhii.!e Delinquenc}, petitions 
minus. JU'fenile. Ddinqu~n<:y petitionJ {or 
which PJNS ~tilion!l 'Were n.blltltUi.ro 
1Il New York City 
outaide New York City 
Nd (rfgsrdleu or Court (mdlntl 

Boy. GII'II> 
Only Only Both 

16.025 lil91 Ji',916 

234 37 :.lit 
72 l5 117 

162 22 1~4 
:5,791 1,);54 17,64;) 

Both 
Percent 

UI1G) 
1 
H{2.6l 
I 
2 
3 

2. 

0(59) 
fi 

20 
2 
5 
2 
I 
0(0) 

~ 
0(:0) 
o (51) 
o (IS) 
0(30) 
012·)) 
I 
0(3) 
011) 
DIll) 
0(12) 
013) 

11 

100 
02.153) 

$tl1(eU'ldt 

BoY' Gi,I, Both 
Percent Percent Percent 

0(02) 01"\ 0(10) 
1 ., 1 
I 0(0) I 
I I I ., 

" 2 
10 • 10 
2J 9 20 
n 23 10 
I 0(10) 1 
5 2 , 

1 .. 24 IS ,. a S .. 2 4 
2 I I 
2 0(9) 2 
o III 0(0) 0(1) 
4 2 4 
0(52) 0(4) 0(6a) 
01G2) 1 Ot78\ 
0(24) 0(5) 0(29) 
0(36) 0(10) 0(46) 
0(3S) 0(10) 0(.18) 
1 01l1) I 
O(S) 0(1) 0(9) 
0(012) 0(4) o (4a) 
0111) Oil) 0(18) 
O(S) O(5} 0(141 
OI7} 011) O(S) 

1.6 20 17 

100 100 )00 
(22.317) 12.42S) (24.7461 

Due to the le))Qdlng 'Ot multiple reasons Cor aome petilions~ the rjUmbllf oC ft'1UOns eXt'eetU the number or petUionll. 
Nt.'~ft, Fii\lrel in parenthetes rcpreul1t the' number oC rCa.5Qns. They are- given Cor totals. and where the Jium ill Je&& dum 0,5% 
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Rt'glon 

County 

Total Nl'W York Statt>-

Table 73 
FAMLL Y COURT 

Original Petitions Initially Disposed 
Juvenile Delinquency Proceedings (Boys Only)* 

Detention by Region and County 
January 1, 1975 through December 31,1975 

Total** 

15,791 

Not 
Detainl?d 

Length of Detention Betwpen Petition and DisposilIOD ... __ _ 

Berore l:;~:,:~ 1·7 I 81411521 2230 al·90 91-1HO IHl·36o I :166 D.y, 
Petithm tl'JP~;;~l'Or. Da~'s t Day!':. DilY!i Days Days Days Dayr-:; t)r MOT(, 

D£>tain('d 

--------------~---+-----+----~----+----+- ---
12,83·1 ,,73 2,671 1,laS -sua I 252 225 415 10. 2·1 

·1,921 144 1,662 7R" 211 Ita 121 26~ 7~1 23 7 
--------+---+-·---l----l----li---·T --- - - -----r---- --- ----t-----

New York 1,242 43 1141 226: &7 j ,)6 J 2;1 'I 6, 27 9 1 
Kings. . 1,385 53 127 t 15~ r fin I 19 1 ;-11) 90 20 () 

~::::;s.. '1 1,~~~ 3~ ~;~ t ~~~ 1 ~; ~(; I t~ 'II ;~ I ~;~ ~ I ~ 
RIchmond 289·1 6+ 30, 12 1, 1 ~ ~pl 

TO;;;:;;;;:;:--- = '''" , .• " '" '""' ;'l '"";'f-4~-:;<:> -=~ .~ 
Albany. . r 399 I 377 21,,:l j t ,1 j 71 I . 
Allegany I 19 18 1, I I 1 , 
Broome : 242 240 2 I t I I I I 
Cattaraugus 11 70 f14 2 21 I ' , ! . ! . 
Cayuga 73 72 1 , I I 
Chautauqua. ·1 115 lin f. "I I ·I·i j' 
Chemung . . H3 , ,9 I . i I I . 
Chen.ng.o :;3 ~ 5~ 1 I I i I /. ! 
Clinton 1-1' 1·1 J 1 F 

Columbia 3·' 32 2 2 I I j 
Cortland 36 36 '1 i I 'I 
DdJwan' 59 j 56 . :~ I' I 
Dutch."" 323 'I 303 ,1 18 ·1 ... \ I 
Erie . 1,610, 1,1,,1 27 ].If. 51 431 I" I 
~n, ~ ~ . i. '1 
Frankhn . ;)0 50 .. . 
Fulton . 3~ 3;, . I .. j 

Total New York City 6.661 

I-l 
en 
tJ:>. 



Uf'nt.~p~ 4' 

Gr('{·n(L. : 
Hamiltun 
J{l'rkm1t'r 
J('rr('r~(Hl 

Ll'WI:-> 

LI\lint!:iton 
l\1adl'iOn 
l\lolltuf' 
!\.lontJ.!'}mNY 
N;J!i$3U 

Ni.lgarii 
Oneida 
Onondaga 
Ontario 
Orang£> 
Orl('ans 
Osw('go 
Otsego 
Putn;lm 
Renssf;'laer 
Rucklond , , ' 
St. Lawrt.>nce 
Saratoga. 
Schenectady 
Schoharj(> . 
&huyler 
Sen('(~a . 
Steubrn 
Suffolk 
Sullivan 
Tioga. 
Tompkinb 
Uhter. 
Warren. 
Washington 
Wayne 
Westt:hestE"r 
Wyoming 
Yates , ... 

~)7 : 
I '>, -, 
Ik, 
61 
:11 ' 

,; 
.).) 

:!~ 

70:) 

721 
;,7 

lOh 
3fHi 

;)7 

4Kfl 

24 
K3 
:10 
~5 

138 
IH 
122 

J'l 

70 
15 

5 
42 

111 
1,097 

FlO 
25 
34 
99 

37 
l''! 
1" 
tj:1 

,11 
Ii 

~)2 

28 
131 

52(1 
:,0 
96 

:!bH 
I" 

120 
22 
fiB 
29 
s:') 

12U 
127 
}(J/i 

f).1 

62 
15 
3 

36 
94 

1,035 
48 
19 
26 
94 
28 
51 
86 

553 

521' 
23 

2:!;; l 
i 

!!I 
1 
J 

:ll 
II 
Ih 

2 

55 
1 

1 ' 

l,-d i 

179 
Ii 
'I 

11:) 
() : 

:)1I , 

III 

Itl 

III 
III 

K 

2 
Ii 

I. 
tn 

2 

6 
r, 
6 
2 

f 

6ill 

n~ 

2 
~17 i 
2i 

Ii 
I 

12 ! 

;.1 
]1 

i 

I! 

iH I 
ti:~ 

- I 
.1 ; 

Hi 
:1 

:,w 
1 

:1 

ry 

20 

2 
" 

It; 

tU 

,> 

I,) 
I 

11 

2 
2 

I ~ 

h 

'.W 
1 

10 

:1 

2 

2 
Jl 

.. 

I. 

I:j 

10 

I 

"I 

6 
2 

11 

1 
.I 

14 

2 

7 

i 

• J:~!;t~IDi:J~~~~n~~ ~:tfti~~;Vf6~ ;:6j~~et~~r~g~:J/s~~~ti~~t~idP~ISN~ ~~~~iJ~~O{~~linl~2;\~~rk~lryD:~~1~e;~&j~~i~~~ ~~:kS Ei~;}~ rt'gardlt>~ 
of Court finding. 
The sum of columns 2, 3, and 4 (!'xCE>cds the total whenever there was detention both beforE' and afh'f petition" Th<'r(, were 287 such instances staLC'
wide (boys), 

I-' 
<:J1 
<:J1 



Table 74 
FAMILY COURT 

Original Petitions Initially Disposed 
Juvenile Delinquency Proceedings (Girls Only)* 

Detention by Region and County 
January 1, 1975 through December 31, 1975 

Region 
County 

~ ---- -- I -T-~::-~r ~r:~alOed 
1 Total" : Dplamed I POlIl.o" 

Tolal Now York St:~ ____ t~_~-~t-~-~~'7~:-~- ~ 
Total New York GIlV . t- 67f} L :,:;;J 1 
--~-,~.~-~--- --. -.. ~- -+ ---. -.. -.- ~ --. -~~ 

New York I 139, 102 
Kings. I Ij:l i 11;1 

Bronx. ,,112 11l1l ' 
Queens, 'I l!lO i 1 '>6 

Richmond ". :lJ~ ___ 22 +---"'--r 
Totall'p,tale, 'TI 1.179: l.on I,' 1:1 I 

--+--------r~--i 
. . . 103 I ~H) i 1 

'I a~ II ":)i: 

Albany. ' 
Allegany 
Broom{' 
Cattaraugus 
Cayuga .•. 
Chautauqua, . 
Chl."mung 
Ch(>nango 
Clmton 
Columbia 
Cortland 
Delaware 
Dutches.~ 
Eri(' .... 
Ess(1X 

Fnmklin •. 
Fullon ., 

1:3 12 
! I I 

In i l(l 

! 1~ I 1:~ 

I~ 12 
,) 1 ';-,2 

jlH 12(j 
;l :l 
3 :1 

uf Dl·tf'n:-'l(ln B<'tW('l'n PdltlOti .Hld Di~pl'Sltjon 
.. - ---'T'---~--'~--"'~--~ 

22 an ,J1·~HI ~q-l~il t lKl<Hi:l I_Hill Dol,,:-, 
n"y" ! Ihy" Day.. 1 D.1\'>. or Mort' 

~l:_ ;"' ___ 1~_~_~ ___ 4_' _' _'_ 
hl :~~l I:.! ; 2 I 

]f; 

2, 
--r-~-t---

IP I 1 1 : 
'! i 

(; 

:\ 

-( 
9 11 :?l f; 

+-----+ ---+----
! 

1 i 

., 
:W I:! 1 

J-1 
en 
0":> 



.. 

Gcn .... see . 
Greene. , 
Hamilton 
HerkimE'r .' 
Jefferson 
Lewjs . . 
Livingston 
Madison. 
Monroe . . 
Montgomery 
Nassa~ , 
Niagara. 
Oneida . . 
Onondaga. 
Ontario 
Orange. 
Orleans 
Oswego 
Otsego .. 
Putnam 
Rensseia(>f 
Rockland .. 

I 

I 
St. Lawrpnc(' '\ I 
Saratoga, , .. 
Schenectady 
Sd.ohar;e • . . . . I 
Schuyler i 
Seneca. . ! 
Steuben 
Sufrolk 
Sulliv.n , 
Tioga " i 
Tompkuls I 
Ulsl,'r ... 
Warren.... , 

Washington .. 1' Wayne.. . 
Weslchf.'ster 
Wyoming 
Yat~s. . 

1 
1 

1Q 

4 
2 

91 

13fi 
9 
9 

,'Hi 
G 

$·1 
l\ 

III 

10 
20 
17 
17 
11 
12 

1 
11 

127 ' 
11 

:1 
2 

" I 

11 

3 
1 
1 

10 

2 
.06 

III 
9 ,. 

29 
6 

71l 
7 

In 

10 
17 
1;", 
Hi 

9 
J~ 

1 
111 

122 
! :~ 

;1 

" 1 

10 
7:') 

i, ! ., 
-~ 

2.1 

2 

:II 
\ 

! 
I 

2 

:12 

IK 

(; 

Ii 

-; 

, 
hi 

zi 

, 
I 

1 

1 i 
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FAMILY COURT 
Law Guardian Program 
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Chapter 4 

SPECIAL PROGRAMS 

4.1 MENTAL HEALTH INFORMATION SERVICE 
Section 29.09 of the Mental Hygiene Law establishes in each 

of the State's four judicial departments a Mental Health 
Information Service. The director in each department, his 
assistants and staff are appointed by the Presiding Justice of the 
appropriate Appellate Division. The statutory functions of the 
service include reviewing the admission and retention of 
mentally ill patients in mental health facilities; informing 
patients of their legal rights; providing courts with all relevant 
information concerning the patient's case in judicial proceed
ings; and providing similar services for the mentally disabled and 
their families. 

Table 78 is a summary of the principal activities of the 
Mental Health Information Service during 1975 as tabulated 
from reports furnished to the Office of Court Administration. 

4,2 CENTRAL INDEX FOR POST-CONVICTION APPLICA
TIONS 

A Central Index for Post-Conviction Applications was 
established in the office of the Administrative Board of the 
Judicial Conference on July 1, 1970. This system was devised 
after extensive discussion with a cmIj.mittee of both State and 
Federal judges which was chaired jointly by then Chief Judge 
Stanley H. Fuld and then Chief Judge Edward J. Lumbard. The 
main purpose of this Central Index was to permit a judge, 
whether State or Federal, who received a post-conviction 
application to look to one place to determine if the petitioner 
had made a similar application to another court or had another 
application presently pending. 

The system is relatively simple in its operation. When a judge 
receives a post-conviction application, he completes a card form 
and mails it to the Office of Court Administration. This form 
indicates the petitioner's name, his New York State 
Identification Information Number (NYSID), the date the 
application was received, the type of application, the judgl3's 
name, the court, and the docket number. The OCA then 
processes the information on its computer, and the computer 
generates a two-part form which is sent to the judge. The ~rst 
part of this form indicates any previously reported application 
made by the petitioner since July 1, 1970. The second part of 
the form is completed by the judge when the application is 
disposed of, and it is forwarded to the Office ,)1. Court 
Administration for inclusion in the Central Index. 

For the calendar year 1975 there were 1,297 applications 
received into the Central Index, 959 from State courts and 338 
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from Federal courts. Of the 854 dispositions received, 650 were 
from State courts and 204 from Federal courts. 

An analysis by computer of the applications received 
indicates that 371 post-conviction applications during the year 
had been filed previously in another court. This would indicate 
that those who bring post-conviction applications do not limit 
themselves to one application or one court. Thus, the main 
purpose in establishing the Index - to make available to the 
courts the information that other similar applications have been 
made or are pending in other courts - is being served. 

Table 79 sets forth the type of applications received by both 
the State and Federal courts which were reported to the 
Administrative Board of the Judicial Conference during 1975. 

4.3 RETAINER AND CLOSING STATEMENTS 
Under 22 NYCRR Parts 603, 551 and 1022, every 

participant in a contingent fee in the First, Second and Fourth 
Judicial Departments* must file a Statement of Retainer with 
the Office of Court Administration in cases involving personal 
injury, property damage, wrongful death, or change of grade. 
This statement must be filed within 30 days of the lawer's being 
retained (15 days in the case of "of counsel" lawyers). It sets 
forth the date of the agreement, the terms of compensation, the 
agreement as to work and fee division between the original 
lawyer and the "of counsel" lawyer, and data about the person 
referring the client to the lawyer. Additionally, every such 
lawyer must file a Closing Statement with the Office of Court 
Administration within 15 days of the date the monies become 
available to him. This statement sets forth such information as 
the monetary amount of the settlement or award (if any). If an 
action was commenced, it contains the date, court, and county 
of commencement and the method and date of termination (by 
settlement or judgment), the gross amount of the recovery, the 
person paying the recovery, the distribution of the recovery to 
the client, and the lawyers' fees and other disbursements. The 
purpose of these statements is to provide information for use by 
the three Appellate Divisions to prevent the charging of 
unconscionable fees in contingent-fee cases and to discourage 
the solicitation of cases. 

Table 80 shows that 101,057 retainer statements were filed 
with the Office of Court Administration in the calendar year 
1975. This was a decline of 13,089 retainers from the previous 
calendar year and was probably due to the impact of no-fault 
insurance, especially during the first six months of the year. 

Table 81 gives the court in which actions were terminated 
and the monetary breakdown by settlement or judgment. For 
cases on the Supreme Court calendar, the largest single group of 
cases terminated involved recoveries between $1,000 and 
$2,000. The largest single group of cases terminated in the 
lower courts also involved recoveries for $1,000 to $2,000. The 

*At present, there is no filing rule for the Third Judicial Department. 
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great majority of claims settled resulted in at least some 
monetary recovery. Although there were some very large 
recoveries, they were proportionately few; there were 1,130 
recoveries in the $50,000 to $100,000 category and 675 
recoveries over $100,000. 

4.4 COMPULSORY ARBITRATION 
The Compulsory Arbitration Statute was enacted by the 

Legislature in 1970, Judiciary Law Section 213(8). The statute 
was extended by the Legislature at the 1975 session to August 
31, 1977. Section 213(8) authorizes the Administrative Board 
to promulgate rules for the compulsory arbitration of claims for 
the recovery of a sum of money not exceeding four thousand 
dollars, exclusive of interest, pending in any court or courts. 
The administrative Board has adopted, and from time to time 
amended, rules governing compulsory arbitration (22 NYCRR 
28). The Arbitration Program has been established on a pilot 
basis in Monroe County (September 1, 1970), Bronx County 
(May 17, 1971), Broome County (March 1, 1972), and 
Schnectady County (June 18, 1973). 

One major measure for evaluating the success of the 
arbitration program is the use made of it. In the 1975 calendar 
year 3,861 cases were referred to arbitration panels in Bronx, 
Broome, Monroe and Schnectady counties, as shown in Table 
82. This is more than 21 percent of the civil cases disposed of in 
the Supreme and County Courts in those counties during the 
year. 

A second major measure for assessing the arbitration program 
concerns the acceptance of dispositions by the litigants. Of the 
3,861 arbitrated cases, 39.5 percent were disposed of by 
settlement, 57.3 percent by trial award and 3.2 percent by 
other means. Tab1es 82 and 83 show that demands for trial de 
novo in arbitrated matters were 3.4 percent of cases arbitrated 
in Bronx County, 4.2 percent of cases arbitrated in Broome 
County, 7.0 percent of cases arbitrated in Monroe County, and 
4.9 percent of cases arbitrated in Schnectady County. Thus, in 
95.1 percent of the cases arbitrated, the arbitrator's award 
finally determined the matter and relieved the court of the 
burden of dealing with these cases, a high percentage 
considering that only 30.7 percent of the awards were as 
demanded by the plaintiffs, as shown in Table 84 fOl" all 
arbitration programs. 

A favorable by-product of the arbitration system is the 
increase in the transfer down to city courts of cases pursuant to 
CPLR Section 325(d). During the judicial year immediately 
preceding the institution of arbitration in Monroe County, the 
Supreme Court transferred 78 cases to city courts. In the 1975 
calendar year, 194 cases were transferred to the Rochester City 
Court and 64 to the Binghamton City Court. It would appear 
that when the superior courts realize that there is a readily 
available method of speedil~",,-disposing of cases in the city 
courts, they will transfer cases in which they believe the award 
will be $4,000 or less. Furthermore, the Bar appears satisfied to 
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have such transfers made. Moreover, of those cases which were 
calendared in the Rochester City Court (those not settled 
before filing in City Court), 97 percent appeared on an 
Arbitration Calendar rather than on a Trial Calendar. Thus, 
despite the increase in transfers down to the city court, the 
number of cases added to the City Court Trial Calendar each 
month is substantially less than the number added before the 
institution of arbitration. 

Another favorable aspect of the arbitration program is its use 
in situations in which the damage claims exceed $4,000. 
Although arbitration is not compulsory in these cases, there 
were 69 such cases stipulated to arbitration in Monroe County 
in 1975. (Similar figures were not tabulated for the other 
counties.) 

An additional desirable aspect of the arbitration program is 
that 90.5 percent of the cases disposed of by arbitration took 
less than two and one-half hc,'ITS to try, while less than 1 
percent took more than five hom1i before disposition. It is 
apparent that the savings in time lor attorneys and litigants is 
substantial, especially when compared with .the length of trials 
conducted by traditional methods, particularly jury trials, in 
which at least a full day would be required. 

Finally, the large number of lawyers who have volunteered to 
serve as arbitratOl1i is evidence of the enthusiasm with which 
lawyers have received the arbitration program. Ninety-five 
percent of the active practicing Bar in Rochester is involved in 
the program. 

4.5 STATEMENTS OF APPOINTMENTS AND STATEMENTS 
OF FEES OR COMMISSIONS 

Section 35-a of the Judiciary Law, as originally enacted by 
the Legislature in 1967, required the filing of a Statement of 
Appointment by each person appointed by the courts to 
perfornl services in actions and proceedings for a fee or an 
allowance. The statute called for these statements to be filed 
with the Judicial Conference within 30 days of an appointment. 
The required information included name and address of 
appointee; nature of appointment; title of litigation; and name 
of the court and the judge or justice making the appointment. 
In addition, within 30 days of receiving a fee, the appointee was 
required to execute a statement of services rendered with other 
pertinent data related to the fee received. Under the statute, all 
statements filed were to be kept as matters of public record. 
The law also required that an annual summary of the 
information in the statements be furnished to the four 
Appellate Divisions of the Supreme Court for use in supervising 
court appointments in their Judicial Departments. 

A total of 120,964 statements of appointment have been 
filed since July 1, 1967, under this system-13,778 in 1975. 

An extensive study of this system of two reports for each 
appointment revealed a number of inefficiencies. Not the least 
of these was the failure of many appointees to file a statement 
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of services rendered after payment of the fee. To deal with this 
problem, the Office of Court Administration sponsored 
legislation amending section 35-a which was enacted as Chapter 
834, Laws of 1975 and which went into effect starting with 
appointments made after September 1, 1975. 

Under the amended law, judges who approve fees are 
responsible for filing a single comprehensive statement, entitled 
Statement of Fees or Commissions, on appointments for which 
the fee is more than $100. The judges are required to send the 
statements to the Office of Court Administration each week for 
data processing and filing. Fees of $100 or less are not required 
to be reported unless they are believed to have little significance 
in the statistical study of appointments made in the court 
system. 

During the last 4 months of 1975, 779 statements of fees or 
commissions were filed with the Office of Court Administra
tion. The OCA, although confronted with the problems of 
operating two ongoing systems to produce statistical data, is 
now getting timely reports on court appointments. In time all 
the required statistical data will be produced by the new system 
as the older one is phased out. 

STATISTICAL TABLES 



JUDIqAL 
DEPARTMENT 

FIRST _. '" .... 
SECOND ....... 
THIRD ........ 
FOURTH ........... 
STATEWIDE 

TOTAL ...... 

Table 78 
Mental Health Information Service Activity 

by Judicial Department 
January 1, 1975 through December 31,1975 

NON-JUDICIAL APPLICATIONS FOR 
PROCEEDINGS RELEASE OR RETENTION 

Contacts 
Applications w/paticnts & Patients Patients Hearings 

Reviewed others Released Retained Demanded 

15,480 41,220 1,428 350 578 
65,213 232,798 609 8,918 2,405 

5,591 14,843 583 779 271 
14,294 17,620 27 3,178 377 

100,578 306,481 2,647 13,225 3,631 
- .. ---

OTHER ACTIVITY 

Judicial Reports Hearings 
Cases to Courts Attended 

1,074 953 386 
10,138 . 10,068 2,403 

921 810 122 
3,407 3,252 216 

15,540 15,083 3,127 

I-' 
(j') 
<Xl 
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Table 79 
Central Index of Post· 

Conviction Applications 
January 1, 1975 through December 31, 1975 

Type of Application 

Habeus Corpus . . . . . ... 
Coram Nobis .....•... 
Article 78 .......... . 
Civil Rights .......... . 
Motion for Resentence .. . 
Certificate of Relief .... . 
Rearguments - Habeus 

Corpus' .......... . 
Rearguments - Coram 

Nobis ... " ....... . 
Rearguments - Motion for 

Resentence ........ . 
Rearguments - Civil 

Rights .......... . 
Motion for Leave to 

Appe~ .... ". , ... 

Total .........•... 

N.Y. 
Courts 

476 
20 

447 
2 
4 
1 

2 

1 

2 

o 

4 

959 

Federal 
Courts 

201 
2 

25 
105 

o 
o 

1 

o 

o 

3 

1 

338 

Total Percent 

677 52.2 
22 1.7 

472 36.4 
107 8.2 

'1 0.3 
1 0.1 

3 0.2 

1 0.1 

2 0.2 

3 0.2 

5 0.4 

1,297 100.00 
---

Table 80 
Retainer Statement Filings 

by Month 
January 1, 197fi through December 31, 1975 

Month 

January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 

TOTAL 

Number of Statements 
of Retainer Filed 

9,008 
7,288 
8,226 
8,426 
8,861 
8,928 
8,926 
8,160 
8,349 
9,243 
8,091 
7,551 

101,057 

---------'-----~ --



Amount of 
Recovery 

$1-499 ...... 
5uO-999 
1,000'1,999 " 
2.000·2.999 .. 
3.00().3.999 ~. 

4.000·4.999 .. 
5.000·5,999 .. 
6,000·6,999 .• 
7,000·7,999 _. 
8,000·8.999 .. 
9,GOO·9,999 ._ 

10,000·14.999 
15,000" 9,999 • 
20,000·24,999 . 
25,000·29,999 • 
30,000·34,999 • 
35.000'49.999 . 
50,000·99,999 . 
lOO.OOO·UP .. . 
TOTAL WITH 
RECOVERY .. 

NO RECOVERY 

Table 81 
COURT AND MONETARY BREAKDOWN OF CLOSING STATEMENTS 

January 1,1975 through December 31, 1975 

-~--- ---- --- -~--------

Supreme U.S. Dist· Court of County Civil City District Justice 
. Court rid Court Claims+ Court Court Courts Court Court 

Set· Judg· Sot· Judg· Sot· Judg· Set· Judg· Set· Judg- Set· Judg· Set· Judg· Set· Judg· 
tied ment t10d ment t10d ment tied ment tI.d ment tied ment tled m~nt trod rnent 

628 24 30 . , .. 1 1 74 3 2.970 37 202 9 436 11 14 1 
1,723 42 59 .... S 1 159 2 7.502 107 362 26 7-10 13 11 1 
3,740 84 100 4 8 3 234 2 10,635 1·11 530 34 1,027 14 3 .... 
3.580 86 no 2 3 4 liD 4 4.684 71l 218 31 382 10 .. ' .,. 
3.299 80 ga 1 4 2 49 1 1,960 ·18 9" 12 ~39 7 ... , .. 
2.533 59 '14 1 a 3 32 '" .. 790 30 39 4 39 G ..' ... 
2,312 67 80 2 3 2 21 .-.- 3,13 37 8 1 21 1 ~ . . .. - . 
1,881 36 75 1 ... 6 I 190 16 2 .. 9 1 , .. , .. 
2,189 40 57 . - .. I .., . 3 .... 103 13 3 ,., . 7 . ... ..,. , ... 
1,236 4[' >11 2 1 1 1 2 46 9 .... .. ,. > • ~ ,.> .. 
1,585 35 37 !! ... .... o! ~ ~ , 3n 4 .. > . ... j ...... 
3.35·1 154 117 5 2 3 -1 .... 76 12 ..> ,» 1 
1,71-1 100 85 3 1 > .. . ... ... 24 1 . .. 
1.010 85 52 2 I . .,. , .... " o. 10 1 '" . ... 

I 
. ~. T ~ 

667 72 36 " 1 3 » • .... 6 1 .... : .. \::: :588 66 25 2 2 3 .... 0- _. 2 1 .. , ~ . 
762 88 55 6 1 2 .... .... -1 .... .. ~ . ... .. .. . ... 
859 144 95 11 2 8 .... .... 9 2 . ... ., 
460 10[, 66 13 11 15 .... .. ' 4 I . ... .... .... . ~ 

33.920 1,407 1,287 62 50 51 697 15 29,393 539 1,459 117 2.801 63 2K 2 

1.197 5·l 11 30 1.132 112 166 I 

-

AU No 
Courts Action* 

Set· Judg· Set-
t10d ment t10d 

4.355 86 1.599 
10.561 192 2,917 
16.277 2tl2 3.900 

9.0H7 215 2,276 
5.639; 151 1,535 
3,510 ' 103 928 
2,786 110 604 
2,163 55 427 
2,363 33 419 
1,32;; 51 261 
1,661 41 316 
3.5M 174 635 

j l,H24 104 J83 
1,073 138 109 

710 81 61 
417 72 31 
t!22 96 56 
965 165 43 
541 13-1 17 

69,635 2,256 ]6,317 

2,703 5.383 

Note: Whenever individual closing statements were filed by attorneys acting jointly in a ('.ase, ('ach stat(>mrllt rcceivE'Ci was included in th(>sp tabulations. Thus, the number of statements 
somewhat exceeds the total number of cases closed. 

+lncludes condemnation as well as tort matters. 
*Item 3 of the closing statement requires that the court and date be .indicated if nn aclion was commenced. This category includes those statements in which this item is left blank. 

t-" 
-J 
o 
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Table 82 
Disposition of Compulsol-Y Arbitration Cases 

By County 
January 1, 1975 through December 31,1975 

Settlement Trial A wards Other 

Bronx ......... 868 991 77 
Broome ....... 61 106 0 
Monroe ........ 459 1047 47 
Schenectady .... 138 67 0 

Total ....... 1526 2211 124 

Table 83 
Demands for Trial De Novo in Arbitrated Cases 

By Month 
January 1, 1975 through December 31, 1975 

Bronx Broome Monroe Schenectady 
Month County County County County 

January .... 3 0 9 0 
February .... 9 1 9 3 
March ...... 4 0 5 1 
April ...... 5 0 10 0 
May ~ . . . .. . 4 3 11 1 
June ...... 8 0 10 1 
July ...... 5 0 12 1 
August ..... 5 0 10 0 
September .. 6 1 7 2 
October .... 5 0 15 0 
November ... 4 2 5 0 
December ... 7 0 6 1 

Total .... 65 7 109 10 
:: -

Total 

1936 
167 

1553 
205 

3861 

Total 

12 
22 
10 
15 
19 
19 
18 
15 
16 
20 
11 
14 

191 



Up to $101-
Award $100 $200 

None .......... 7 38 
Up to $100 ....•. 15 14 
$101 - $200 " ... 2 58 
$201 - $300 ..... 0 1 
$301 - $400 ..... 0 0 
$401 - $500 ..... 0 0 
$501 - $1,000 .... 0 0 
$1,001 - $2,000 ... 0 0 
$2,001 - $3,000 ... 0 0 
$3,001 - $7,000 ... 0 0 
$7,001 - $10,000 .. 0 0 
$10,000 + Up .... 0 0 
Not Reported .... 0 0 

Totals ....... 24 111 

Table 84 
All Arbitration Services 

Plaintiff Demand and A ward 
January 1,1975 through December 31, 1975 

Demand 
$201- $301- $401- $501- $1,001- $2,001- $3,001-
$300 $400 $500 $1,000 $2,000 $3,000 $7,000 

38 38 46 182 137 121 66 
8 3 6 13 4 3 1 

23 14 9 29 11 14 2 
47 14 13 44 17 16 2 

1 53 14 38 11 12 4 
0 1 54 48 28 15 8 
0 0 2 204 99 63 37 
0 0 0 1 159 77 49 
0 0 0 0 1 81 28 
0 0 0 0 0 2 16 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 

117 123 144 559 467 404 213 

$7,001- $10,000 + 
$10,000 up 

8 16 
1 0 
0 0 
0 2 
0 1 
0 2 
3 4 
8 8 
5 11 
7 4 
1 0 
0 0 
0 0 

33 48 

Not 
Reported 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

Total 
697 

68 
162 
156 
134 
156 
412 
302 
126 

29 
1 
0 
0 

2243 

~ 
...;j 

t>:l 
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Chapter 5 

SEMINARS, WORKSHOPS AND TRAINING 
PROGRAMS 

Since 1962 the Office of Court Administration has 
conducted education and training programs for over 13,970 
judges and justices of New York State. In 1975, 765 judges and 
1,424 town and village justices attended OCA-sponsored 
programs. In addition, 25 judges attended national programs 
outside N ew York State. Seventy nonjudicial personnel 
attended programs; 11 out of state and 59 in New York State. 

The Office of Education and Training also administers the 
tuition reimbursement program for state-paid court personnel 
and provides assistance or advice and counsel to both judicial 
and nonjudicial groups in the state. 

This report includes four major sections: (1) judicial 
programs, the on-going OCA-sponsored and coordinated 
seminars and workshops for judges; (2) town and village justice 
training programs, mandated by the Legislature and the Rules 
of the Administrative Board; (3) nonjudicial programs, 
including newly developed cooperative relationships with 
various nonjudicial cOUlt personnel groups in the State; and (4) 
other programs, judicial and nonjudicial, outside New York 
State coordinated or assisted by OCA for various groups. 

5.1 JUDICIAL PROG RAMS 
Seven programs of three to five days' duration were 

sponsored with 764 judges attending. These pl'ograms are 
described below. 

Seminar for City Court Judges 
March 20-22, 1975 

This seminar was the first of its type conducted in New York 
State for City Court judges outside New York City in 
cooperation with the National College of the State Judiciary. 
About 40 City Court judges attended. Dean Ernst John Watts of 
the National College of the State Judiciary led discussions on 
the "Role of the Judge" and "Judicial Ethics." Judge V. Robert 
Payant of the District Court in Iron Mountain, Mich., spoke on 
"Special Constitutional Problems of the City Court." Other 
talks and discussions included "Preliminary Hearings" and 
"Right to C.' .,nsel and Bail Proceedings" by Justice Ben 
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Overton, Sugreme Court, Tallahassee, Fla.; "The Negotiated 
Plea" and 'Accepting Guilty Pleas" by Justice William A. 
Grimes, Supreme Court, Dover, N.H.; "Warrantless Arrests and 
Searches" and "Arrest and Search Warrants," by Magistrate 
Arthur L. Burnett, U.S. District Court, Washington, D.C.; and 
"Sentencing in Municipal Courts," by Judge Tim Murphy, 
Superior Court, Washington, D.C. 

Family Court Judges' Seminars 
April 5-12, 1975 

Two Family Court seminars were conducted in cooperation 
with the National College of Juvenile Justice, which is based at 
the University of Nevada, in Reno. About 44 Family Court 
judges, clerks and lawyers attended the New York City 
program. The faculty for this comprehensive program consisted 
of outstanding local and national experts. The subjects and 
speakers were "Review and Implementation of Recent Supreme 
Court Decisions," Dean Charles Mentkowski, Marquette Law 
School, Milwaukee, Wisc.; "Dependency and N~glect, Child 
Abuse, and Adoptions," Dr. Vincent DeFranc!S, Director, 
Children's Division of the American Human,.; Association, 
Denver, Colo.; "Family Court Issues, Custody, Visitation, 
Termination of Rights, Sibling Rights," the Honorable Edward 
P. Gallogly, Family Court Judge, Providence, R.I.; "Dispositions 
in the Family Court," the Honorable Bertram Polow, Judge of 
the Juvenile and Domestic Relations Court, Morristown, N.J.; 
"The Family Court and the Child with Learning Disabilities," 
Catherine Spears, M.D., neurological pediatrician, Morristown, 
N.J.; "The Psychology c:f the Violent Offender," Dr. Howard 
Vetter, Director, Graduate Studies, Criminal Justice Program, 
University of South Florida, Tampa, Fla.; "Recent Develop
ments in the New York Statutes and Case Law," the Honorable 
1. Leo Glasser, Judge of the Family Court, New York City; 
"Institutions and Their Alternatives," Milton Luger, then 
Director, New York State Division for Youth, Albany, N.Y.; 
and "Behavioral Science Applications," Professor Vincent 
O'Leary, State University of New York at Albany, N.Y. 

An upstate seminar was conducted in Syracuse on April 10 
and 11 with about 32 judges representing .33 counties from the 
Third and Fourth Departments in attenc\unce. This intensive, 
concentrated program included the following subjects and 
discussi.on leaders: "Disposition in Family Court, " the 
Honorable Bertram Polow, Judge of the Juvenile ann Domestic 
Relations Court, Morristown, N.J.; "Psychology of the Violent 
Offender," Dr. Harold Vetter, Director, Graduate Studies, 
Criminal Justice Program, University of Southern Florida, 
Tampa, Fla.; and "Recent Developments in New York Law," 
Professor M.E. Occhialino, Syracuse University School of Law, 
Syracuse, N.Y. 

Seminar for Surrogates 
May 13-15, 1975 

'rhe Ninth Annual Seminar was held in Cooperstown, N.Y., 
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with about 40 Surrogates representing counties with over 90 
percent of the pOpulation of the state in attendance. Among the 
attendees were four categories: Newly elected Surrogates, 
experienced Surrogates, judges who sit as County judge and 
Surrogate, and eight judges who occupy the positions of 
Surrogate, County Court judge and Family Court judge. The 
favorable letters received after the seminar indicated that the 
judges found the opportunity to meet with each other and 
exchange ideas extremely worthwhile. All Surrogates in 
attendance agreed that the format and the content were most 
beneficial. 

Joseph T. Arenson, Esq., professor of law at New York Law 
School and attorney for the Public Administrator, New York 
County, led an active discussion of a number of questions based 
on recent decisions. Paul J. Powers, Esq., adjunct professor of 
law, St. John's University School of Law and former chief law 
asshtant of the New York County Surrogate's Court, discussed 
additional recent decisions and their implications and various 
proposals for improvement in the statutes relating to estates. 
Ralph D. Semerad, Esq., professor of law at Albany Law School 
(now Dean), research counsel of the Bennett Commission, and 
editor of the Trust and Estate Section Newsletter, discussed the 
language implementing the elective share against a will with 
emphasis on the philosophy involved in this subject. Another 
valuable feature of this program was the provision of ample 
time for discussion of problems submitted by the Surrogates in 
attendance and a review of pending legislation that would affect 
the Surrogates' practice if passed. 

Conference of New York State Trial Judges 
June 23-26, 1975 

About 140 judges attended this annual seminar held in 
Crotonville. N.Y. The program included four seminars on topics 
vital to the role of the trial judge. "CPLR-Recent 
Developments" was chaired by the Honorable Edward 
Thompson, Deputy Administrative Judge, New York City, with 
Professor David D. Siegel, Albany Law School, as reporter. 
Panelists for this seminar were Honorable Harold J. Hughes, 
Justice of the Supreme Court; Honorable Leonard H. Sandler, 
Acting Justice of the Supreme Court; Professor Adolf 
Homburger, State University of New York at Buffalo School of 
Law; and Gerald Aksen, Esq., counsel, American Arbitration 
Association. 

Another seminar, entitled "Evidence," was chaired by Dean 
Joseph M. McLaughlin, Fordham University School of Law. The 
reporter for this seminar was Professor Robert A. Barker of the 
Albany Law School. Panelists were Honorable T. Paul Kane, 
Associate Justice of the Appellate Division, Third Department; 
Honorable Arnold G. Fraim an , Justice of the Supreme Court, 
and Honorable John J. Conway, Justice of the Supreme Court. 

The seminar on "Criminal Law and Procedure" was chaired 
by Honorable Lyman H. Smith, Justice of the Supreme Court. 
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Professor Faust F. Rossi, Comell University S(;hool of Law, was 
reporter for this seminar. Panelists were Honorable Peter J. 
McQuillan, Acting Justice of the Supreme Court; Albert M. 
Rosenblatt, Esq., District Attorney, Dutchess County; and 
Joseph W. Bellacosa, Esq., Clerk, Court of Appeals. 

The "Role of the Trial Judge" seminar was chaired by 
Honorable Mon'ie Slifkin, Justice of the Supreme Court. 
Professor Milton Gershenson, Brooklyn Law School, was the 
reporter. Members of the panel for this seminar were Honorable 
William R. Geiler, Justice of the Supreme Court; Supreme Court 
Justice Robert H. Wagner, Administrative Judge, Family Court, 
Fourth Department; and Dean Emeritus Ray Forrester, Cornell 
University School of Law. The last day of the conference 
consisted of a "Consensus of Panel Discussions," with the four 
seminar reporters giving their summary reports, and "Criminal 
Jury Instructions - A Report and Discussion." Participating in 
this rp.port and discussion were Honorable Lyman H. Smith and 
Honorable Thomas M. Stark, Justices of che Supreme Court; 
Honorable Peter J. McQuillan, Acting Justice of the Supreme 
Court; and Honorable Douglas F. Young, Judge of the County 
Court. 

Observers at this conference were Dean Emeritus Jerome 
Prince, Brooklyn Law School; Dean John J. Murphy, St. John's 
University School of Law; and Professor Joseph H. Koffler, 
Ne¥l York Law School. Program coordinators were Professor 
David R. Kochery, State University of New York at Buffalo 
School of Law; and Michael F. McEneney, Esq., Director of 
Education and Training of the Office of Court Administration. 

The reporters' summaries are printed in full at the end of this 
chapter. 

Family Court Workshop 
September 22-24, 1975 

The Seventh Annual Workshop for Family Court Judges was 
held in Niagara Falls with about 80 judges in attendance. The 
first meeting, the General Assembly, included introductory 
remarks by Honorable William L. Kellick, Jr., President of the 
Association of Judges of the Family Court, and welcoming 
remarks by Honorable Richard J. Bartlett, State Administrative 
Judge. These remarks were followed by a discussion of the 
newly revised probation rules as they affect Family Court. The 
discussion was led by the late Honorable Walter Dunbar, then 
State Director of Probation, assisted by Honorable Charles L. 
Hutchinson, Erie County Probation Director with Honorable 
Howard Levine, Family Court Judge of Schenectady County, as 
chairman. Three concurrent workshops were repeated to enable 
every judge present to participate in each one. Honorable Peter 
J. McQuillan was chairman of a workshop on "Principles of 
Criminal Law in the Family Court," assisted by Honorable 
Edward J. McLaughlin, Family Court Judge, Onondaga County. 
Honorable Edith L. Miller was chairman of a workshop on 
"Placement and Foster Care Review," assisted by Philip C . 

.................... 
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Pinsky, Esq., chief counsel, Temporary State Commission on 
Child Welfare, and Professor Frank S. Polestino of St. John's 
Law School. A workshop on a "Review of Legislation and 
Significant Recent Decisions" was chaired by Honorable 1. Leo 
Glasser, Family Court Judge of New York City. 

Sentencing Institutes 
October 3-5, 1975 
October 24-26, 1975 

Two sentencing institutes were held in Crotonville, N.Y. for 
258 county judges and Supreme Court justices, criminal term. 
Attendance was about equally .:livided, with New York City and 
upstate judges combined in both institutes as last year. 
Speeches, panels and workshops focused on revised probation 
mles, disparity in sentencing, and emerging problems in the law 
of sentencing. Workshop groups discussed several presentence 
probation reports, providing the opportunity for an exchange of 
ideas. 

At the first institute, Honorable Rebert F. Sullivan, Acting 
Director, New York State Division of Probation, explained the 
revised statewide probation mles. A panel discussion on 
"Disparity in Sentencing," chaired by Honorable Lyman H. 
Smith, Justice of the Supreme Court, was the first part of the 
program. Panel members were Professor Donald J. Newman, 
Albany School of Criminal Justice at the State University of 
New York; Dr. Edward DeFranco, Chief, Probation Manage
ment Analysis and Information Systems, New York State 
Division of Probation; Commissioner Frank L. Caldwell, 
Member, Board of Parole; Honorable Peter Preiser, Deputy 
State Administrator for the New York City Courts, Office of 
Court Administration; David Diamond, Esq., Chief Counsel, 
New York State Office of Drug Abuse Services; Alexander 
Garfinkel, Deputy Director, New York City Department of 
Probation; Robert Bennett, Senior Deputy Director, Nassau 
County Probation Department; Theodore Kusnierz, Administra
tor, New York State Division of Probation; and Louis Kraus, 
Supervising Probation Officer, New York City Department of 
Probation. 

Professor Newman opened this session with an overview of 
the developments in the area of sentencing around the nation. 
The next part of the discussion was led by Dr. DeFranco, who 
had compiled comparative statistics on sentencing for various 
crimes. A lively discussion followed. 

The judges were then divided into four workshop groups to 
discuss several presentence probation reports. Discussion leaders 
for these workshops were Honorable Michael Duskas, County 
Judge, St. Lawrence County; Honorable William Kapelman, 
Assistant Administrative Judge, First Judicial District; Honor
ablf' Joseph S. Mattina, Supreme Court Justice, Eighth Judicial 
District; and Honorable Larry Vetrano, Acting Supreme Court 
Justice, Seoond Judicial District. 

Later, Commissioner Caldwell delivered an address on the 
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parole function, and Mr. Garfinkel and Mr. Bennett spoke on 
what the probation department has to offer as an alternative to 
prisons. The judges then returned to the workshop groups. 

The next day's session opened with a discussion by Mr. 
Kusnierz of what the future holds for upstate probation 
departments, followed by a discussion of sentencing procedures 
and recent changes by Mr. Preiser. The discussion concluded 
with reports from the four workshop groups which summarized 
what had taken place at their two sessions. 

The format and the content of the second institute was 
essentially the same as for the first. 

The institute began with a discussion entitled "Emerging 
Problems in Sentencing." Mr. Preiser discussed with the judges 
new problems that they would face in the area of sentencing as 
well as some recent changes in the law on sentencing. This was 
followed by a discussion, led by Mr. Sullivan, of the recently 
revised probation rules and their impact on the courts. 

The judges were then divided into four workshop groups to 
discuss actual presentence reports. The discussion leaders were 
Honorable Frederick M. Marshall, Administrative Judge, Eighth 
Judicial District; Honorable Robert J. Sise, Administrative 
Judge, Family Court, Third Department; Honorable Norman B. 
Fitzer, Supervising Judge, Special Narcotic and Predicate 
Felony Parts; and Honorable Lawrence J. Tonetti, Acting 
Supreme Court Justice. 

Later, there was a presentation by Mr. Bennett on probation 
as an alternate sentence, followed by Mr. Garfinkel's discussion 
of deferred sentencing and disclosure of the presentence report. 
Norman Dix, Deputy Director of the New York City 
Department of Probation, discussed the New York City 
Probation Department's practices and policies. 

The judges then returned to the workshops to discuss 
additional presentence reports. 

The next day, Dr. DeFranco discussed the statistical 
information he had assembled, which again evoked much 
discussion. This was followed by reports of the discussions in 
the four workshop groups. 

Conference of Civil Court Judges 
November 7-9, 1975 

This third annual seminar was held at the Mohonk Mountain 
House, New Paltz, N.Y., with 66 judge~l attending. The purpose 
of this conference was to present current developments in the 
law and to provide for an exchange of ideas between recently 
elected and experienced judges and law school professors. There 
were two panel discussions: "CPLR - Recent Developments," 
chaired by Professor David Siegel, Albany Law School, and 
"Evidence," chaired by Dean Joseph M. McLaughlin, Fordham 
University School of Law. 

Professor Siegel's panel consisted of Civil Court judges 
Benjamin F. Nolan, Seymour Schwartz and Charles H. Cohen. 
Dean McLaughlin was assisted by Civil Court judges Arthur E. 
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Blyn, Dominick Corso, and Israel Rubin. Three topics of special 
interest also were included in the conference: "Video-tape and 
the Courts - An Update," by Civil Court Judge William P. 
McCooe; HStrict Liability," by Civil Co·.ut .Judge Richard W. 
Wallach; and "Section 50-e General Municipal Law - What the 
Law Is Today," by Professor Paul Graziano of St. John's Law 
School. 

Newly Elected Judges Seminar 
December 1-5, 1975 

As soon as possible after election or appointment, new judges 
have the opportunity at this seminar to learn about a variety of 
important aspects of their new roles as judges. Experienced 
judges, law school professors and other experts discuss 
sUbstantive law and helpful information about the duties and 
responsibilities of judges. At the 1975 session, a discussion on 
"The Trial Judge's Role, Conduct of Trials, Courtroom 
Decorum, Pitfalls," was led by Honorable James J. Leff. Justice 
of the Supreme Court, first Judicial Distlict. This was followed 
by a "Roundtable Question and Answer Period on Judicial 
Conduct," with Associate Justice Arthur Markewich of the 
Appellate Division, First Department, and Michael R. Juviler, 
Esq., Counsel, Office of Court Administration, guiding the 
discussion and providing answers to the questions. The 
highlights of the programs of the Office of Drug Abuse Services 
as related to the courts was presented by David Diamond, Esq., 
Counsel for this agency. 

Additional major topics and discussion leaders were 
"Intercourt Relations: Family Court-Supreme Court; Family 
Court-Criminal Courts," Supreme Court Justice Robert H. 
Wagner, Administrative Judge, Family Court, Fourth Judicial 
Department; 'lCriminal Procedure Law," Acting Justice of the 
Supreme Court Peter J. McQuillan and Albert M. Rosenblatt, 
Esq., District Attorney of Dutchess County; "Pattern Jury 
Instructions in Civil Cases," Honorable Bernard S. Meyer; 
"Evidence,;> Dean Jerome Prince, Brooklyn Law School; "The 
Judge and the Court Reporter," Eugene A. Sattler, court 
reporter of the Bronx Supreme Court; "Roundtable Discus
sion -The Judge's Problems," Michael F. McEneney, Esq., 
Director of Education and Training, Office of Court 
Administration; "Substantive Criminal Law,H Honorable Joseph 
W. Bellacosa, Clerk of the Court of Appeals; and "Civil Practice 
Law and Rules," Professor David D. Siegel, Albany Law School. 
About 65 judges from Supreme, County, Family, Surrogate's, 
Civil, Criminal and the larger City courts attended the seminar. 

5.2 TOWN AND VILLAGE JUSTICE TRAINING PROGRAMS 
There are over 2500 town and village justices in New York 

State. Most of them are not lawyers or admitted to practice law 
in the state. 

Newly elected or appointed justices are required by law and 
the rules of the Administrative Board to take a Basic Course in 
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the fundamentals of the law that they need to know and in 
their duties and responsibilities. 'rhe basic course is given three 
times a year in April, July and November and must be taken as 
soon as possible after election or appointment. A pabsing mark 
on the final written examination and attendance at a minimum 
of 80 percent of the classes qualify the justice for certification. 

Newly elected or appointed justices are also required to take 
the advanced course, which is scheduled at least five times a 
year and must be taken as soon as possible after completing the 
basic course. The successful completion of this course qualifies 
the justice for certification, which is valid for the current term 
of office and one year thereafter. 

All justices are also required to successfully complete the 
advanced course within one year of beginning a new term of 
office to be recertified. 

A summary of the basic and advanced programs held in 1975 
follows: 

Number of Attendees 
Month and Location Basic Advanced 
February-New York City 92 
Aplil-Albany, Buffalo, Syracuse 84 
May-Binghamton 54 
July-St. Lawrence University 35 142 
September--Grand Island, N. Y. 40 
November-Albany, Buffalo, Syracuse 211 296 

330 624 

In addition to the above courses required by law, two 
additional programs for town and village justices were 
sponsored in 1975. They are described below. 

Special Evidence Seminars 
June 20, June 21, September 23, 1975 

The National College of the State Judiciary provided the 
Office of Education and Training with copies of the book "Trial 
Judge's Guide - Objections to Evidence," by E. Gardner 
Brownlee. This book was written expressly to assist the lay 
judge in making evidentiary rulings, but it is also useful to the 
law-trained judge. The Education and Training Office agreed 
with the National College that the book would be made 
available to the judges at a seminar which introduced it. To 
make the book more useful to the New York judges, Professor 
Robert Barker of the Albany Law School was asked to review it 
and prepare a set of annotations to the New York Law of 
Evidence. The National College had these annotations printed 
on self-sticking labels and, at the beginning of each seminar, the 
judges were instructed to affix them at the proper pages. 

The book has been so well received that this office has 
incorporated it into the basic course. The book may not be 
purchased and may be obtained only by attending a special 
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seminar or the basic program. The faculty at the special 
seminars have been the program directors of the three town and 
village schools: Honorable Eugene W. Salisbury of Buffalo, 
Honorable Eugene F. Sullivan, Jr., of Syracuse and Honorable 
Duncan S. MacAffer of Albany, assisted by Michael F. 
McEneney, Director of Education and Training, OCA. 

In 1975, a total of 370 justices attended three special 
evidence seminars held in Utica, Rochester, and Grand Island, 
N.Y. 

Lawyer Town and Village Justices' Seminar 
October 18, 1975 

About 100 justices attended this first seminar held in 
Tarrytown, N.Y., with County Judge Theodore H. Dachen
hausen, President of the Westchester County Magistrates' 
Association, presiding. Lectures and discussions were held on 
the following topics: Office of Court Administration policies 
and. rules; searches and seizures; new civil legislation and 
decisions; evidence; pre-trial motions; vehicle and traffic 
matters; and the judge in the jury selection process. Lectures at 
this seminar were Eugene W. Salisbury, Acting Village Justice, 
Village of Blasdell; Eugene F. Sullivan, Jr., District Attorney, 
Oswego CouniGY; and Michael F. McEneney, Director of 
Education and Training, OCA. 

5.3 NONJUDICIAL PROGRAMS 
Plans are being developed to increase the emphasis on 

nonjudicial training as staffing permits. In the latter half of 
1975, relationships were developed with the various statewide 
groups of nonjudicial personneL 

Two major nonjudicial court personnel groups with which 
OCA was significantly involved were the Suffolk County 
Uniformed Court Officers and the New York State Shorthand 
Reporters Association. 

Suffolk County Uniformed Court Officers 
In summer 1975, the Suffolk County Courts requested 

training for uniformed court officers. A cooperative program 
was formalized with the Suffolk County Police Academy to 
meet this need. 

Five court officers attended SO-hour pilot programs in 
October and November for evaluation purposes. A total of 54 
court officers and aids from County, Supreme and Family 
Courts attended a revised S-day or 64-hour program in 
December 1975. 

Among the main court-related topics included in the program 
were "Standards and Goals for the Courts" as approved by the 
Administrative Board; "Constitutional Law," issues which most 
frequently arise in the courts; "Elements of Arrest," stressing 
the role of the peace officer; "First Aid, II a comprehensive 
course to enable court officers to assist anyone suddenly 
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stricken by the more common illnesses in the courthouse; 
"Physical Education and Self-Defense," providing intensive 
practice in protecting the judge or other court personnel, wh,o 
may be physically threatened by an unruly prisoner, by lJse of 
th(~ body rather than by use of weapons; "Handling Mentally 
Disturbed Persons," preparing court officers with certain tested 
guidelines in recognizing and dealing effectively with violent or 
nonviolent mentally disturbed persons encountered in the 
various courts; "Climinal Law," informing court officers of the 
basics to better enable them to understand courtroom 
procedures. 

New York State Shorthand Reporters' Association 
Representatives of the Education and Training Office 

attended this group's annual seminar in Syracuse on October 18 
and 19, 1975 as observers. The main topics were "Statutes and 
the Court Reporter" and "English for the Court Reporter." 
John Knisley, Supreme Court reporter in the Seventh Judicial 
District, covered the highlights of a detailed handout of the 
official compilation of codes, rules, and regulations of the State 
of New York as they pertain to court reporters. Nathaniel 
Weiss, official reporter in the Surrogate's Court of New York 
City, is the author of "Punctuation for the Shorthand 
Reporter" and "Medical Terminology." His expertise is 
recognized nationally and he has given seminars throughout the 
United States. He gave an excellent presentation on various 
aspect:; of the English language which create difficulties for 
both experienced and novice court reporters. 

Another purpose of the seminal' was to explore ways and 
means of helping these nonjudicial personnel in their continuing 
education program. Assistance was b'iven in obtaining two 
speakers and providing reproduction services for this group's 
annual downstate seminar. 

In addition, cooperutive relationships have been established 
with the Association of Supreme and CouDty Court Clerks and 
the Family Court Clerks Association. It is expected that 
training-program planning will be developed in cooperation with 
these groups. 

5.4 OTHER PROGRAMS 
The Education and Training Office sponsors and coordinates 

selective attendance of judicial and nonjudicial personnel at 
nationally recognized, out-of-state educational programs. 

In 1975, 25 judges attended intensive programs of two 
weeks' duration or longer and 13 nonjudicial personnel 
attended two-, four-, or five-week programs. 

5.4.1 Judicial Programs 

National College of the State Judiciary 
Nineteen judges attended, mostly dming the summer months, 

one of four different programs, varying in length from two to 
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four weeks, at the National College facilities at the University of 
Nevada in Reno. 

Three judges attended the two-week program entitled "New 
Trends in the Law, the Trial, and Public Understanding." This 
program focused on recent thinking on the judicial role of the 
future, with emphasis on new developments in torts and 
contracts, public understanding, court and jury relations, the 
courtroom of the future, the judge as administrator, changing 
duties of care and emerging legal remedies, the decision-making 
process, scientific evidence, legal writing, criminal law aspects of 
civil cases, state court administrative systems, pretrial and jury 
workshops, family law developments, declaratory judgments, 
obscenity, libel and slander, ecology and environment. 

Four judges attended "Criminal Law and Sentencing" for 
two weeks. The first half of this program was primarily an 
overview of trends in the criminal justice system and an analysis 
of recent and current significant criminal law decisions of the 
United States Supreme Court with emphasis on cases based on 
Fourth, Fifth, Sixth and Fourteenth Amendments to the 
United States Constitution. Subjects specifically treated were 
warrants and warrantless searches, right to counsel, identifica
tion, double jeopardy, mistrial, confrontation, contempt and 
disruptive trials, and plea bargaining. The second half of the 
program examined sentencing philosophies, new trends and 
concepts pertaining to disposition of criminal offenders, current 
correctional concepts and prisoners' rights. 

Five judges attended what the College calls regular two-week 
sessions. This program stresses an analytical and practical 
consideration of significant everyday problems most likely to 
confront the special court judge, especially the adult 
misdemeanant judge. While emphasis is given to evidence, 
criminal law, sentencing, and search and seizure, there are also 
short presentations on court administration, courts and the 
community, judge-jury relations, alcohol problems, traffic, civil 
law, and constitutional law developments-First Amendment, 
due process and equal protection. 

Seven judges attended the regular four-week sessions. The 
objectives of this program are (1) to increase the confidence of 
the relatively new judge by giving him a deeper understanding 
of his role as a judge and of the entire judicial process, and to 
provide an opportunity to learn methods of judges from 
other jurisdictions; (2) to allow the experienced judge to 
re-examine his judicial philosophy and approaches to decision 
malting, court administration and other court problems in an 
academic atmosphere with the assistance of fellow judges; and 
(3) to encourage the use of the latest teChniques to increase the 
efficiency of trial courts and to decrease the number ofreversalr 
and new trials; to seek means of bringing about speedy trials; 
and to explore ways of explaining the judicial function to the 
general pllblic. 

Specific topics discussed in depth were court administration, 
civil proceedings before trial, judicial discretion, family law, 
evidence j judicial problems, jury, courts and the community, 
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sentencing, corrections, criminal law, new developments in civil 
law, communications and inherent powers of the courts. 

National College of Juvenile Justice 
Five Family Court judges attended the two-week fall College 

course. Topics included were review and implementation of 
recent supreme court decisions; dependency and neglect, 
adoptions, and child abuse; waiver and transfer; dispositions; 
drug use and abuse; the juvenile court and the child with 
hearing disabilities; kids, Clime, and corrections: some trends in 
psychological treatment and its relation to the juvenile court; 
behavioral science applications; institutions and their alterna
tives; back home applications. 

5.4.2 Nonjudicial Programs 

The Institute for Court Management (lCM) 
A total of 13 nonjudicial personnel attended one of three 

programs in 1975. Six nonjudicial personnel attended phase I of 
five weeks' duration, concentrating on the operational side of 
court management. Five attended phase II of the lCM program 
for four weeks, focusing on the justice environment and 
managerial perspective in the courts. In addition, two court 
staff members attended the final two-week residential seminar 
whose successful completion qualifies participants for certifica
tion as a Fellow of the Institute for Court Management. 

Tuition Reimbursement 
During the year the Education and Training Office 

administered the tuition reimbursement program for state-paid 
employees of the judicial system. A total of 92 applications for 
job-related courses and programs were processed. In terms of 
career objectives the breakdown was as follows: 

A.A. or A.S. degree 12 
B.A. or B.S. degree 17 
M.A., M.S., M.P.A. 

or M.B.A. degree 17 
L.L.M. 12 
Doctoral level 8 
Other 26 

92 

5.4.3 Other Judicial Programs 

Appellate Judges' Seminar 

One Associate Justice of the Appellate Division, First 
Department, was sponwred to attend this three and one-half 
day seminar. Various appellate judges from 10 different states 
conducted sessions on the following topics: impact of recent 
decisions, the decision-making process at the appellate level, the 
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opinion: why, when and how, rule-making power, and 
expediting appeals. 

County Judges' Association 
The County Judges' Association spring meeting was held at 

Cooperstown on May 15-17. Typing and copying assiswnce was 
provided to the Association, and a representative of the 
Education and Training Office attended the sessions. Reading 
material also was provided to the judges on search warrants and 
selected recent cases, as well as a bibliography on fitness to 
stand trial, prepared by Judge Bernard Thomson. 

The New York School for Psychiatry 
This office assisted in obtaining nominees to attend a series 

of seminars conducted by the New York School for Psychiatry 
under a grant. A small group of judges and psychiatrists met one 
night a week for 13 weeks and discussed such topics as what is 
mental illness?; psychiatrists: what are they and how they 
function; treatments for mental illness; fitness to stand trial; the 
insanity defense; disposition of the insanity acquittal; 
involuntary civil commitment standards; commitment pro
cedures; and the light to treatment and the right to resist 
treatment. 

The judges who have attended these seminars have found 
them to be a most rewarding experience. 

5.4.4 Other Activities 

The Education and Training Office staff also coordinates the 
work of the Special Committee for the Office of Court 
AdminisiTation. The Pattern Jury Instructions-Civil Committee, 
chaired by Honorable Bernard S. Meyer, is charged with the 
responsibility of keeping this important work up to date. When 
necessary, contracts with law school professors to assist in 
drafting specific complex charges and comments are negotiated 
through this office. 

The "Bench Book" Committee, chaired by Honorable Edwin 
Kassoff, prepares an annual suppler::ient to this looseleaf work. 
The typing, reproduction and dis tribution of the book and 
supplements are coordinated by the staff of the Education and 
Training Office. 

The Criminal Jury Instructions Committee, chaired by Judge 
Lyman Smith, is the newest of these committees. This 
committee, with the aid of a Federal grant, is drafting pattern 
charges for use in the criminal trials of our state. The Director 
of Education and Training serves as project director under this 
grant and attends all the meetings of the committee. Eventual 
publication will be coordinated by the Education and Training 
Office. 
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5.5 SUMMARIES OF DISCUSSIONS AT CROTONVILLE 
CONFERENCE . 

CIVIL PRACTICE LAW AND RULES 

Reporter 

Professor David D. Siegel 

This year's panel was Justice Thompson, as chairman, his 
associates Justices Hughes and Sandler, Adjunct Professor 
Aksen, who is counsel to the American Arbitration Association, 
Professor Homburger. and myself. We had as always more 
material than utopia would produce. 

In each of the four sessions Justice Thompson led off with 
the provisional remedies, made sensitive in recent years by the 
United States Supreme Court's series of decisions tightening up 
the constitutional requirements applicable to them. The 
opening entry in these sweepstakes was the Sniadach case,l 
followed by Fuentes,2 Mitchell,3 and North Georgia. 4 These 
pronouncements are not entirely consistent with one another, 
but the upshot of their aggregate is to require that the 
provisional remedies be as a rule granted only after due notice 
~U1d opportunity to be heard has been given to the defendant. 
Only in special circumstances, such as where the provisional 
remedy is being used for a jurisdictional purpose (as where an 
attachment is sought to seize local property of a nonresident 
defendant against whom no personam jurisdiction exists), 5 may 
it be granted ex parte. 

The requirements applicable to the replevin remedy are 
reasonably clear in New York today because of recent 
amendments made in Article 71 of the CPLR to conform with 
cUlTent constitutional requirements. These amendments just 
flow with the tide, leaving to the courts to shape procedure as 
Supreme Court edicts of the moment dictate. But another 
frequently used remedy, the order of attachment, has not been 
amended and still purports to authorize ex parte orders in all 
instances. A three-judge federal district court declared several of 
the attachment grounds unconstitutional because of this. The 
Sugar case6 in the Southern District, whose decision has been 
stayed pending direct appeal to the United States Supreme 
Court, misread the New York attachment statutes; the court 
assumed that the only ground to vacate an attachment is that it 
is not needed as security by the plaintiff, whereas that is but 
one of many grounds on which attachments can be vacated. 
Because of this erroneous premise New York courts have been 
almost unanimous In rcljecting the Sugar case 7 especially when 
the attachment is sought for its jurisdictional rather than mere 
security purpose. 

The Civil Court has circulated a directive, as Justice 
Thompson showed the panels, which answers present 
constitutional demands by permitting the attachment to issue 
ex parte initially; the plaintiff, within three days after the levy, 

.. 
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is then required to repeat his motion, this time on notice, and 
sustain his attachment grounds, the burden of proof being 
placed by this directive on the plaintiff. Without such a 
directive the proof burden is said to rest with the defendant if 
he wants the attachment vacated, but since the order of 
attachment is discretionary with the court and constitutes as a 
provisional remedy a drastic device which must be construed 
against the seeker, 8 the proof burden is not so clearly on the 
defendant as some courts, including reported New York cases, 
have assumed. 

The Southern District federal court has made use of the Civil 
Court directive. Its clerk has circulated it to the judges for 
possible inclusion in federal attachments, which follow state 
law.9 

The second topic was arbitration, or rather the extent to 
which the courts should permit themselves to become involved 
with arbitrability questions. This topic was presented by Gerald 
Aksen, a national arbitration expert (as counsel to the AAA) 
and a first-time guest at Crotonville. He subdivided tho 
arbitration topic into three categories: labor agreements. where 
arbitration as a remedy is designed to avoid industrial siTife; 
commercial agreements, one of the oldest sources of arbitration, 
where arbitration's main asset is to avoid the time and expense 
of litigation; and international arbitration, where arbitration 
carries out the governmental purpose of avoiding the 
unpredictability that could result from international undertak
ings were foreign court adjudications to be resorted to. 

Further subdividing of arbitration was made, looking at it 
from different vantage points. One such was voluntary (the 
most common kind) versus compulsory arbitration. The cases in 
these respective areas cannot. be analyzed in the same way 
because different legislative policies are involved. With 
compulsory arbitration the Legislature is telling the parties that 
arbitration is the only way they can compel a settlement of 
their dispute. 

There is then the remedial use made of arbitration in such 
areas today as Uninsured Motorist and No-Fault, both of which 
illustrate the arrival of arbitration as a remedy upon the tort 
scene. Mr. Aksen described some of the no-fault procedures and 
illustrated some of the forms promulgated for official use. 

Next discussed were the CPLR applications which may be 
used to test questions or arbitrability. These come from CPLR 
7503 and are well known to Supreme Court Justices, who see 
them frequently in the motion parts. Stressed here was the 
nruTow judicial function, which is only to detennine whether 
the parties agreed to arbitrate the prui;icular dispute. The recent 
Court of Appeals Nationwide case lO was used to set the tenor. 
If the parties agreed to arbitrate the dispute, the court so holds 
and stays its hand from all fmi;her involvement, remitting the 
aggrieved person to pursue his remedy in arbitration. 

The purpose of the no-fault legi;.lation to keep small cases 
out of court was discussed, a topic expanded on by Justice 
Hughes in the next topic. 
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The arbitration discussion ended with ulJcent on the limited 
seape of review which exists after an award has been rendered. 
Few grounds are available to overturn the award. A sometimes 
used ground to reject an award is that it offends public policy. 
In that connection a recent Court of Appeals decision was 
introduced. In the Savin Brothers casella divided Court upheld 
an arbitration award which allowed a penalty undE!r a liquidated 
damages clause contained in the contract. The arbitrators said 
that this was not really a "penalty" and a majority of the court 
felt constrained to accept the arbitrators' view of it, lest any 
weakening of the arbitral process occur by allowing disgruntled 
losers to undo their commitments by trying to get the courts to 
apply arbitration-rejPcting characterizations. 

An interesting statistic was introduced, by the way, in 
connection with arbitration, again conce:i~1ing the recent 
no-fault legislation. No-fault took effect Feb~uary 1, 1974. In 
all of 1974, Mr. Aksen showed, there were only 175 arbitrations 
of no-fault disputes. By the time of Crotonville in 1975 (late 
June), the law had caught on (with the New York multitudes 
the catchers): no-fault arbitrations were now coming into the 
American Arbitration Association (which handles them by 
ull,mgement with the Insumnce Department) at the rat{~ of 250 
a month. Even that number is not, in context, very high, 
suggesting that most cases are being settled without dispute, i.e., 
not going to litigation or arbitration. 

Topic three took us into the no-fault area again, a not 
surprising event since personal injury proliferates in litigation 
and all of the no-fault inroads are made there. Justice Hughes 
presented the topic, leading off with reference to the 
Montgomery case,l2 which declares the law unconstitutionaL 
We are advised that the case is on direct appeal to the Court of 
Appeals; bypassing the Appellate Division pursuant to a 
provision! 3 which permits that procedure when only a 
constitutional question is involved._ 

Briet1y mentioned were the requirements that both pleading 
and bill of particulars in these tort cases plead and partiCUlarize 
the facts necessary to take the case out of no-fault coverage so 
as to make litigation permissible.! 4 Attention was then turned 
to a matter which has serious implications for one of the major 
aims of no-fault: to keep as many cases as possible out of the 
courts so as to assure cheap and quick procedure to resolve 
small cases. The problem concerns, for example, the case in 
which the plaintiff fancies that his injury is a "significant 
disfigurement" and hence a "serious injury", which, if it is, 
would take the case out of no-fault and allow ordinary tort 
suit.1 5 

Were such suit allowed, pain and suffering would be a 
permitted compensatory item. It is an item absent in no-fault 
cases but one on which the most money is usually awarded in 
ordinary personal injury litigation. Defendant, to be sure, 
contends that the plaintiff's injury is not "serious", i.e., the 
disfigurement not "significant", and with those simple battle 
lines the fight is on. Is the injury such? Is it a fault suit (with a 

1 
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court action to be allowed)? Is that a question of fact?· law? If 
fact, does the court try it, 01' must it go to a jury? 

These problems usually arise when thp plaintiff makes his 
own assumptions and just sues in court. The defendant then 
makes his own assumptions and moves to dismiss under CPLR 
3211 (a) (7) or for summary judgment under CPLR 3212. That 
those would be the procedural modes for raising these issues, 
and that many of these issues were bound to arise, were 
contemplated in the 1974 Commentaries,16 and Justice Hughes 
presented to the panel a case squarely in point, perfectly 
illustrative of the problem and, by happy coincidence, his own 
of only a few months earlier: 

P had a shoulder scar which he believed to be a significant 
disfigurement, and sued. D belie\'ed otherwise and moved for 
summary judgment. The court held the issue to be one of fact 
triable by jury, and ordered it immediately tried (on the 
authority of CPLR 3212 [c]) so as to get the case right out of 
court (and into no-fault) if the jury should decide in 
defendant's favor on the issue. 1 7 In a similar case, with the 
threshold (determining whether this is a fault suit for the courts 
or a no-fault one for treatment accordingly) this time concerned 
with whether the "reasonable and customary" medical expenses 
for plaintiff's injury passed the required $500, the court also 
held the issue to be one of fact, and triable by jury; but here the 
court deferred resolution of the is~; ... ~ to the main trial so as to 
avoid duplication, otherwise a pOSSibility, of expensive medical 
proof.! S 

There was a broad range of disagreement among the judges 
about which of those two dispositions waseolTect, 01' whether 
either wa.c;. Every position had its advocates. Some judges 
contended that the matter is one of law for the court to decide 
or, in any event, if one of fact, one on which only 
"jurisdiction" depends so that it can be tried by the court and 
needs no jury. One group of judges bought this position; others 
contested it vigorously. The latter group felt that it would be 
inappropriate to treat this as only a "jurisdictional" matter; that 
cases which involve only service of process or the like and hence 
get fact issues decided by judges without juries offer bad 
analogy for the present situation. Cases like that, even if 
resolved against plaintiff, mean only that the plaintiff must sue 
again, something he can do without impediment. He sustains no 
substantive loss. But finding against the plaintiff in these 
no-fault situations, whether called by a "jurisdictional" or any 
oth~r name, is in effect an absolute determination that the 
plaintiff will never collect for pain and suffering; that plaintiff's 
case is a small one meant for no-fault treatment and is to be 
ejected from the court system and sent to the no-fault arp,na, 
where little cases end up. It is, in short, a pf!rmanent and 
binding jUdgment, unless overturned by immediate and direct 
appeal, that plaintiff's recovery will be far more modest than it 
might be in a jury's hands in a fault suit. It is therefore difficult 
to dismiss that question as a mere "jurisdictional" one. Much 
more turns on ~t than the mere question of the courL's power to 
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go ahead 'with it. It is in every substantial sense a determination 
of a good part (possibly the major part) of the merits. 

Yet, if so regarded and if jury is to be allowed (as it was in 
both cases discussed above), what is to be the effect of this 
doing on the purpose of avoiding litigation implicit in the 
no-fault laws? Much remains to be resolved on these matters, by 
the Court of Appeals if not, indeed, by the Legislature itself. 
The courts can in many eases find themselves involved with long 
trials, not to resolve the merits, but only to determine who is 
going to hear those merits. 

Judge Hughes pointed out how even settlements are impeded 
in these instances. If the case is found to be for litigation, the 
settlement can be substantial because the insurer knows pain 
and suffering is in it and a jury will get the question. If it is 
determined to be a no-fault case (the action being dismissed 
because it does not belong in court), the insurer can be tight in 
a settlement offer because it knows the recovery is severely 
restricted. ' 

Topic four was forum non conveniens, in which Judge 
Sandler reviewed the statute in point, CPLR 327 (enacted a few 
years ago), and several recent cases. This was probably the only 
topic that could be presented tersely and yet fairly, or at least 
so it (~ame off in Judge Sandler's hands. 

A point of controversy here concerned whether or not a 
judge could dismiss a case for inconvenient forum on his own 
motion. CPLR 327 authorizes an inconvenient forum dismissal 
"on the motion of any party". Does that preclude the court's 
dismissing sua sponte? The question was put by Professor 
Homburger. Judge Sandler answered that the statute would 
seem to have that restrictive effect but that he would, given the 
opportunity, construe it more broadly. Most of the judges 
agreed with that response. Were there no judicial power to 
dismiss for inconvenient forum, such a rule could enable parties 
on both sides, whenever they agree, to impose on the New 
York courts with parties and cases having no relevance whatever 
to New York and no reasonable callan the time and attention 
of New York judges and juries and on the New York taxpayer 
who supports the system. 

Topic five was an updating of the Dole rule, the doctrine of 
Dole v. Dow Chemical Company 19 which now apportions 
culpability (and liability) among tortfeasors according to their 
actual fault, as fOlmd by the jury, and permits one tortfeasor if 
sued alone to implead the others whether plaintiff wants them 
in the action 01' not. Previous years had given Dole heavy 
treatment, and this year was able to get by with only a few 
recent developments. This was my topic, and I contented 
myself with bringing to the judges' attention two recent Court 
of Appeals decisions finally resolving two items which had been 
left dangling as of last year (one of which produced some 
subtantial disagreement among the judges earlier). 

The first case was the Holodooh decision,2o in which the 
Court of Appeals resolved what was surely the chief dilemma of 
the Dole era. This was the question of whether a parent could 
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be impleaded, by a defendant tortfeasor, to contribute to the 
damages emanat.ing from an accident in which the child was 
hurt if the basis of liability alleged against the parent is not 
affirmative negligence of a tr(J,ditional kind but, rather, 
nonsupervision of the child (exposing the child to the accident). 
The Court of Appeals closed the door to this kind of liability 
abruptly. It held that New York, as a substantive matter, does 
not recognize a cause of action by infant against parent for 
nonsupervision; that a third party sued by the infant derives its 
right against the parent through the infant in this kind of case; 
and that since the infant has no claim against the parent 
directly, neither does the third person derivatively. 

The other open question closed during the pa'3t year was this. 
Wife (passenger in husband's car, husband driving), Slues X, the 
driver of the other car. X impleads the husband. Does the 
husband's insurance policy cover the third-party claim? 
Resolving dispute among the lower courts, the Court of Appeals 
held that the insurance policy does not apply even in 
third-party' context; that the terms of the applicable statute 2 1 

are too clear to admit of a contrary construction even though 
the underlying purpose of the statute (which makes liability 
insurance inapplicable between spouses lIDless expressly stated 
so to apply) is to deter collusion by spouses against their insurer 
and such possibility is almost nil here (where both spouses share 
an interest in pinning liability on X's insurer rather than on 
their own).22 The upshot of this holding, as long as the 
marriage is strong, is that (practically speaking) whatever the 
wife recovers from X will be dimi.nished by whatever X recovers 
over from the husband, since the wife will presumably fork 
over, from whatever she gets, whatever her husband needs to 
pay X's contribution judgment. If the marriage is on the rocks, 
the husband will have to fend for himself, which is no novelty 
when a marriage is on the· rucks. 

Professor Homburger handled another subject which is really 
a phase of the Dole rule today because it is a statutory 
development accelerated by it. It is the comparative negligence 
rule, enacted by the 1975 Legi>;lature in a new CPLR Article 
14A to apply to all occurrences happening on or after 
September 1, 1975. It rejects the contributory negligence rule, 
applicable in New York for generations, which precludes a 
plaintiff in a personal injury action from recovering anything at 
all if the plaintiff is in any measure negligent. It substitutes not 
just a comparative negligence rule, which permits a plaintiff 
who is negligent to recover but with damages diminished by the 
plaintiff's ratio of fault, but a "pure" one, which means that the 
recovery does not dissolve entirely if plaintiff's fault passes a 
certain threshold, such as 49% or 50%. Whatever the proportion 
of plaintiff's fault, 2% or 92% or any other, plaintiff still 
recovers, the diminution in damages proportional to plaintiff's 
culpability left to work the justice needed. Professor 
Homburger then reviewed several items he felt should be 
stressed in conjunction with the new comparative negligence 
rule. 
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The recovery against the defendants stands as joint and 
several after the figure is diminished for plaintiff's fault. Thus, if 
P sues A, Band C, and each of the four is found 25% at fault 
with P's damages $100,000, P's judgment gets :teduced by the 
$25,000 representing P's fault, but the balance of $75,000 is a 
judgment P takes jointly and severally against A, Band C (who 
are then left to seek Dole contribution under CPLR Article 14 
if one pays more than his own pro rata $25,000 share). 

COlU1terclaims may not be so used as to benefit an insurer. P 
sues D for $50,000 damages, D counterclaiming for $70,000 
damages. P and D are both found to have suffered the damages 
they seek but they are each found at fault, 50%-50%. P has a 
$50,1.000 policy (per person), D a $100,000 policy (per person). 
P's '1>50,000 damages get reduced to $25,000 because of P's 50% 
fault and P collects the whole $25,000 from D, payable by D's 
insurer; D's damages are reduced by his own 50% fault to 
$35,000, and he collects all of that from P, payable by P's 
insurer. P's insurer will not be allowed to use P's $25,000 as an 
dfset to reduce D's $35,000 and pay D only $10,000. 'rhe 
remliider is helpful, but no judge was likely to give an insurer 
this windfall even had no such reminder been included. And 
although an insurance company's lawyer might have made such 
suggestion, it would not have been with a straight face. 

Topic six was the class action, discussed several times in 
previous years but never with the currency or impact of this 
moment. The New York class action statute, CPLR 1005, which 
has been so resiTictively interpreted over the years that it was, 
at least vis-a-vis Federal Rule 23 and the broadly construed 
Califomia provision, virtually impotent, has been repealed, and 
a new statute, in fact several statutes (the new Article 9 in the 
CPLR). adopted to replace it. The force behind the new class 
action, which will reverberate through the courts immediately 
(it takes effect on September 1, 1975), if one person has to be 
singled out from among the many who had a hand in its 
adoption, is Professor Homburger; so it naturally fell to him to 
present the subject. As chairman of the Judicial Conference's 
CPLR Committee he gave the class action project succor at 
every stage of its development and stayed with it over the years 
until, in' 1975 at last, it reached the statute books and will 
shortly reach the courts. 

He described the class action as a "pooling device", i.e., one 
in which a number of people with a small stake in the outcome 
can get together and sue a wrongdoing defendant through a 
self-chosen representative. That they may pool their efforts 
(and their resources) means a saving, and often means the 
difference between suing and not suing when neither individual 
prosecution nor actual joinder of the class members would be 
possible as a practical matter. The resulting judgment binds the 
class members if the action is properly conducted. 

Under New York's old statute mass relief by way of a 
declaratory judgment or injunction was available at times 
because there the court could with one wave of the hand come 
up with but a single judgment to satisfy the whole class and be 
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done with the case. Even there the results were erratic and often 
nonfunctional. However, the main troublemaker, and the 
phenomenon which generated the rigid construction, was the 
case in which what was actually sought was monetary relief to 
be distributed to thousands or hundreds of thousands among 
the class. When money was the object the courts were not just 
circumspect, they were hostile. Limited "fund" cases, in which 
the amount to be recovered was limited by such as an insurance 
policy, and cases "111 the closely associated relatiorships 
growing out of trust, partnership or joint venture, and 
ownership of corporate stock"23 made inroads; but the open 
allowance of money relief was, with only an ocr.:asional C2se 
slipping through and quickly finding :itself ostracized in 
subsequent decisions, frowned upon. Not until a year or so ago 
did the Court of Appeals indicate growing dissatisfaction with 
the current state of the law. The main accomplishment of the 
new legislation is that, at long last, it makes the class action 
unashamedly available even in money cases. 

The class action can be a law school course by itself, but it 
could be allowed no more than an hour of our proceedings (so 
great were the demands of competing topics). It will thus be 
helpful to cite sources for reference should the reader want to 
tum elsewhere for discourse. The CPLR Committee's 
comments, set forth in the Judicial Conference '3 18th Annual 
Report, is a prime source of insight, 2 4 as is Professor 
Homburger's law review article,2s which in tum cites numerous 
authorities and sources on the subject. The reader can also tum 
to the federal counterpart, Rule 23 of the Ji'prleral Rules of Civil 
Procedure. There is an exhaustive note of the Federal Advisory 
Committee (the rule's sponsor) following Rule 23 in the Title 
28 volumes of the U.S.C.A. and that along with the prolific 
federal case law on Rule 23 can offer guidance by analogy, but 
with a big proviso: The reader should carefully compare the 
relevant provision in the new New York class action law with 
the analogue (if any) in Federal Rule 23 to make sure there is 
sufficient identity to make the federal cases and notes valid for 
New York use. Many will be the occasions for such adoption of 
federal sources, but there are also significant differences to 
make cautious comparison an indispensable preliminary. 

The Govemor's message notes that with the new statute the 
class artion, now available also for monetary relief in a proper 
case, can take the profit out of "poor workmanship, deceptive 
or unconscionable trade practices and illegal conduct". Hitherto 
an individual could not press a just suit in such an area because 
it was financially impossible, and actual joinder was not 
feasible. 

Briefly reviewing the new law, its prerequisites (contained in 
CPLR 901) were treated, and the requirement of Section 902 
was stressed: that the plaintiff shortly after the action is begun 
move for an order permitting the action in class form. The court 
then has occasion to consider whether the factors of CPLR 901 
(plus yet others listed in CPLR 902) have been met, and 
whether the class form should be used. One important 
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limitation, however, must be noted: class actions are not 
available in New York to collect statutory penalties. 

If the action seeks money, notice of its commencement must 
be given class members, but the method of notice is Jeft to the 
court to decide. So provides CPLR 904(b). The content of the 
notice is also for the court to determine. 2 6 The expense of 
notification is the plaintiff's but, and this is quite important, 
the court has power to fix it elsewhere. It does have power to 
make the defendant payor share the notice costS. 2 7 There is 
also power to divide the class into subclasses, each one to be 
treated as a class for further proceedings, and to direct class 
treatment of only one or some rnther than all issues. 2 Il The 
court's reins on the proceedings of a class action are tight 
throughout, and just about all significant phases are court 
supervised, including attempts to settle or discontinue the 
action. 2 9 

An "opting out" practice akin to what is met under the 
federal rule is provided for, thus enabling the court to set up a 
procedure whereby class members in a given situation (the court 
to decide which ones) can ask to be excluded from the class. 3o 
That, if permitted, eliminates them from the case and means 
that they are not affected (pro or con) by the jud~rnent. 

Attorney's fees may be allowed in the court s discretion if 
the class recovers, to be based on the "reasonable value" of the 
services rendered. The class's opponent can be made to pay 
those fees. 3 1 

Topic seven was the package of medical malpractice 
legislation, hurriedly pressed and passed to avoid a doctors' 
strike. Justice Hughes presented this subject, part of which is 
the requirement that in uninformed-consent cases the plaintiff 
must prove (among other things) that the lack of consent is the 
proximate cause of the injury. Defendant is also given a number 
of defenses. 3 2 Also affected are statutes of limitation (cut from 
3 to 2 1/2 years for medical malpractice cases), including the 
discovery provision in surgery instances (reduced from 2 years 
to 1).33 The case gets a special preference,34 and the plaintiff 
in uninformed-consent cases must produce a medical expert to 
attest to the "qualitative insufficiency" of the consent. Absent 
such expert proof the plaintiff's claim will be dismissed. 3 S 

There is also a new rule allowing evidence of "collateral source" 
payments to be brought to the jury's attention, although 
without directing what (if anything) the jury may do with the 
data . .36 

The above, believe it or not, is the merest summary of our 
proceedings, which offers some indication of what kind of a 
year it has been in civil practice. 
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EVIDENCE 

Reporter 

Professor Robert A. Barker 

The Evidence Panel this year was under the direction of Dean 
Joseph McLaughlin and included Justice T. Paul Kane, Justice 
Arnold Fraiman and Justice John J. Conway. The panelists 
discussed opinion evidence, impeachment, hearsay and pre
sumptions. 

Opinion Evidence 
Dean McLaughlin led the groups through the cases dealing 

with the necessary foundation for expert testimony. In People 
u. Keogh (276 N.Y. 141) the court clearly enunciated the 
traditional rule that the facts up .... n which an expert rests his 
opinion must have been presented in evidence. In 1963 CPLR 
4515 was enacted. This statute permits an expert to testify 
without the use of a hypothetical question. The ostensible 
purpose of this rule was to curtail the abuse of the hypothetical, 
but in People u. DiPiazza (24 NY 2d 342) the Court intimated 
that 4515 also did away with the necessity for having the 
underlying facts in evitlcnce. The statute, in fact, does say that 
the opinion may be rendered without the data upon which it is 
based and leaves it to the cross-examiner to ferret this out if he 
be so inclined. All these provisions in 4515, however, seem to 
go to the procedure and form to be used in extracting 
information from the experts. It would not seem to be its intent 
that it do away with the Keogh rule requiring facts upon which 
the opinion is based to be in evidence. 

In People u. Stone (35 NY 2d 69) the Court approved an 
expert opinion, confirmed, said the psychiatrist, by interviews 
with 12 people. Four of those did not testify and the Keogh 
rule was argued by defendant. The Court said that the Keogh 
rule imposed an undue limitation on an expert's investigation 
which ought to be thorough and unhampered by the fact all his 
sources might not get into evidence. Again 4515 was alluded to 
as watering down Keogh. So long as the expert's opinion is 
substantially, although not exclusively, bottomed on facts in 
evidence, it will be admissible. 

In People u. Sugden (35 NY 2d 453) the Court seems to have 
retreated to Keogh in adopting a general rule that the opinion 
must be based on facts in evidence; but then two exceptiOJJs are 
carved out. First, if people interviewed by the expert testify at 
trial, then the expert may rely on their information. This 
restriction was imposed in order to meet the argument of lack 
of confrontation in criminal cases where an expert relies on 
hearsay and is really an application of the Keogh rule and not 
an exception to it. Secondly, it was stated that the expert may 
rely on material of a kind accepted in his profession as reliable 
and commonly relied on. Just what this might be from 
profession to profession is open to question and may well be 
whatever the expert says it is. A careful reading of Sugden 
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indicates that although the Court claims to be fashioning new 
rules in this area, aided by 4515, it really has not strayed 
awfully far from Keogh. And, of COlU'se, as Dean McLaughlin 
put it, the Sugden "materials commonly relied on" exception if 
carried far enough could swallow the rule altogether. 

Dean McLaughlin posed a possible ramification of this second 
Sugden exception. What would the "commonly relied on" 
exception do to the old rule that only a treating physician can 
testify as to expressions of pain? Could the defendant's 
examining physician testify that he relied on plaintiff's 
exclamations or lack thereof in reaching his opinion since this is 
information commonly relied on? 

Justice Conway discussed further aspects of expert 
testimony. Can a party call the expert hired by the other side? 
In Gugliano v. Levi (24 AD 2d 591) the Appellate Division held 
that this could not be done where plaintiff called an expert 
hired by defendant to examine plaintiff and who came in with 
an opinion favoring plaintiff. Previously, in McDermott v. Eye 
and Ear Hospital (15 NY 2d 20) the Court of Appeals had held 
that plaintiff in a malpractice case could call the defendant 
doctor as her witness because of his expertise. Dictum in 
McDermott was also to the effect that plaintiff could properly 
have called defendant's hired expert who had examined her, a 
point seemingly overlooked by the Gugliano court. 

There was general agreement that either party could call a 
neutral expert such as a city medical examiner for an opinion, 
and this is borne out in Dcmilww v. Allstate (355 N.Y.S, 2d 
964). 

Changing the inquiry slightly, we next investigated whether 
defendant could examine plaintiff's attending physician as to 
plaintiff's history in order to show that plaintiff's malady 
predated the accident 01', as in Villano v. Conde NaSI 
Publications (361 NYS 2d 351) the publication of unauthorized 
photographs which plaintiff claimed caused his psoriasis. It was 
agreed that this was proper although defendant could not ask 
for the doctor's opinion as to causal relationship. 

What is the dlfference between "opinion" and "fact"? Dean 
McLaughlin suggested that perhaps as expert was testifying only 
to fact so long as he stayed away from l(ey issues such as causal 
relationship; that, often, diagnosis of a condition, although 
arguably necessitating an opinion, was nevertheless permissible 
as the elicitation of fact in this context. 

Impeachment 
Justice Fraiman presented the impeachment topic. What has 

happened to People v. Sandoval (34 NY 2d 371), a case decided 
in June 1974, in which, in addition to authorizing a pretrail 
motion to exclude the use of prior convictions and bad acts for 
impeachment purposes, the Court attempted to set guidelines as 
to what sort of previous indiscretions could be used? The Court 
instructed that the trial judge must be careful to balance the 
probative effect of such impeachment on the issue of credibility 
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against undue prejudice to the defendant. Thus, antiquated 
convictions, or prior acts of spontaneous violence might have 
very little bearing on the issue of the defendant's present 
credibility; and allowing in prior crimes similar to the one in 
issue is to be avoided since it indicates defendant's 
predisposition to commit the crime in issue. The "putting one's 
own interests ahead of society's" test was suggested as a test by 
which the prior act could be measured against the question of 
present credibility regardless of whether or not the prior act 
directly involved dishonest expression. 

Sandoval seemed to have put limits to the old Sorge rule. But 
then came People v. Duffy (36 NY 2d 258), which the groups 
regarded as restoring full use of the judge's discretion in these 
situations. After all, any prior crime shows defendant's 
willingness to put his own interests ahead of society's, so that 
test is not awfully helpful. Moreover, the other Sandoval 
limitations were not cast in the form of ironclad injundions, 
but merely stal{ed out danger zones. 

Sandoval - DUffy go only to impeachment of criminal 
defendants, and the rule here :lso is that, in the case of 
convictions, the prosecutor may not go into the acts underlying 
the convictions. In civil cases, and with nondefendant witnesses, 
however, the cross-examiner is permitted to get into the 
underlying facts as illustrated in DelCerro v. City of New York 
(36 NY 2d 707). 

In another area of in1peachment we found the First 
Department apparently ignoring the provisions of CPL 60.35, 
which provides that you may impeach your own witness with a 
prior signed or sworn statement, but only if he has given 
testimony damaging to your case. The advisory committee's 
notes show that they intended that the witness must have 
affirmatively hurt the case, and that an "I don't remember" 
response to a question would not be sufficient. This is exactly 
the response elicited in People v. Fitzpatrich (47 AD 2d 70), 
however, where the Court held the ensuing impeachment by a 
previous grand jury statement was proper. 

What about the witness who testifies to detail not mentioned 
at an earlier time, such as in his memo book? Can he be 
impeached on account of these omissions? The groups agreed 
that he cannot really be impeached and that People v. 
Bornholdt (33 NY 2d 75) says that unless it is shown that at the 
prior time his attention was specifically directed to the matter 
in question it is of no materiality. It is not expected that a cop, 
for instance, is going to put all detail in his memo book w'hich it 
may occur to him later to testify about. 

What about the admission by silence where the defendant 
woultl otherwise be expected to speak, such as in People v . 
.Rothschild (35 NY 2d 355) where the officer being tried for 
extortion claimed he was setting up a bribe? It was permissible, 
said the Court, to show that at and around the time of the 
incident he made no mention of bribery to anyone. Either 
before or at the time he was caught, his normal response would 

j 

1 



199 

have been the protestation that he was engaged in proper police 
work. This bit of circumstantial evidence law must be carefully 
applied, however, since in another case there may be a 
defendant who had a perfect right to say nothing in the face of 
accusations especially if he is Joe Mugger in custody and not, as 
in Rothschild, a police officer. 

Finally, as to impeachment we were instructed as to the rule 
in Spaminato u. A.B.C. Consolidated Corp. (35 NY 2d 283), 
where plaintiff in a personal injury action read in defendant's 
deposition. The trial court ruled that by so doing plaintiff had 
made defendant his witness and was bound by the statements in 
the deposition. Applying the provisions of CPLR 3117, the 
Court of Appeals pointed out that plaintiff had every right to 
use the deposition and that where, as here, the deposition is 
that of a party, the statute specifically provides that use of the 
deposition does not make the deponent the plaintiff's own 
witness. Moreover1 even when plaintiff called defendant to the 
stand, although he made defendant his own witness, plaintiff 
was not to be considered bound by defendant's testimony. The 
Court stated: "No party is ever limited by the witnesses he 
produces, or examines, from establishing facts in issue. A party 
may not generally impeach ... the credibility of his own 
witness, but impeachment is not to be confused with 'binding' 
testimony." (35 NY 2d at 287). 

Hr~arsay 

The hearsay discussion this yeaI.' was led by Justice Kane and 
was devoted to the business entry rule, CPLR 4518. The 
discussions centered on the question whether or not employee 
accident reports should be admitted under 4518. The Supreme 
Court many years ago in Palmer v. Hoffman (318 U.S. 109) 
held that a railroad engineer's accident report was not 
admissible, since it was not the routine business of the railroad 
to be having accidents. 

The consensus among the groups was that such reports 
should not be admissible, because the maker had every reason 
to report favorably on behalf of himself and his employer. The 
guarantee of truthfulness common to all hearsay exceptions is 
missing. The aspect of routineness which is the foundation of 
that guarantee is missing because accidents are not routine. 
They are catastrophic, extraordinary events creating conditions 
conducive to untru thfulness. 

Yet, in New York, under Toll v. State (32 AD 2d 47) and 
several other cases, such reports are allowed in. The soundness 
of these decisions was brought into question in all the panels. 

Another aspect of the business entry rule involved the 
question whether, where the report contains something 
resembling an opinion commonly uttered by an expert, the 
party against whom it was being offered would have an 
objection based on inability to cross-examine the entrant, 
especially as to his qualifications. This issue was not handily 
resolved by any group, especially When the illustration of 
hospital records was offered-those being rather routinely 
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admitted. Yet, in Rodriguez u. Zampella (42 AD 2d 805) it was 
held error to have allowed in a physician's report, since it 
invaded an area of expertise and the declarent was not available 
for cross-examination. 

Presumptions 
Federal Rule of Evidence 301 ascribes to presumptions 

generally only the procedmal function of shifting the burden of 
producing evidence; the bmden of persuasion is in no way to be 
affected by a presumption. The groups were agreed that 
presumptions never affect the burden of persuasion; but the 
point was discussed whether presumptions nevertheless have 
more than the procedural function of shifting the burden of 
producing evidence. 

In People v. Silver (33 NY 2d 475) it was acknowledged that 
if there is a reason underlying the presumption based on 
probability then it can stay in, even after the shifted burden of 
producing f:'videne(~ is satisfied, as at least an inference which 
can be weighed by the jmy against the opposition's proof. 

Various burdens have various purposes. The presumption that 
damaged bailed good were damaged by the negligence of the 
bailee is really only for the procedural purpose of placing on the 
party who has the knowledge the burden of plOducing evidence. 
The burden of persuasion on the question of negligence starts 
and ends with the plaintiff. Opposed to that is a presumption 
based on public policy such as the presumption of legitimacy 
which has almost the effect of substantive law. Bptween these 
extremes lie presumptions such as sanity and suicide where 
procedural functions are served and where there are underlying 
reasons properly to be considered by the jury as circumstantial 
evidence. It is the common experience of mankind that most 
men are sane and that it is against human nature to commit 
suicidf:'. Thus, as expressed in Siluer, once the procedural aspect 
of a "probability based" presumption falls away, a lingering 
inference remains for the jury's consideration. 

CRIMINAL LAW AND PROCEDURE 

Reporter 

Professor Faust F. Rossi 

The Criminal Law and Procedure Panel"was composed again 
this year of judges and lawyers with experience and expertise in 
the substantive and procedural criminal law field. The panel was 
chaired by Honorable Lyman H. Smith and he was ably assisted 
by Honorable Peter J. McQuillan, Albert M. Rosenblatt, Joseph 
W. Bellacosa and Arthur Weinstein. 

Almost all·t)f the year's major developments were treated 
with emphasis upon five major topics. These significant items of 
discussion were (1) the definition of an "accomplice", (2) lesser 
included verdicts, (3) jmy selection in criminal cases, (4) 
sent:mcc negotiation and (5) search and seizure. 

1== == 
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Definition of an Accomplice 
Justice Smith opened deliberation with a series of ~'elated 

questions. Who is a!1 accomplice? When is the decision one of 
fact for the jury? When is it one for the trial judge to decide as a 
matter of law? . 

The "accomplice" doctrine precludes conviction solely upon 
the testimony of one who is criminally implicated in the factual 
conduct for which the accused is on trial. Thus, in the case of a 
genuine accomplice, his testimony against the defendant 
requires corroboration to justify conviction. In 1970 the 
Legislature broadened the definition of accomplice by adding 
CPL 60.22 (2) (b). The effect of the modification was to 
require cOlToboration not only when the witness participated in 
the offense charged but also when the evidence indicates he 
participated in "an offense based upon the same or some of the 
same facts or conduct which constitute the offense charged." In 
spite of this legislative broadening, three recent cases point 
toward a narrow construction, one which limits the definition 
of accomplice with a consequent elimination of the 
corroboration requirement. 

In People v. Basch, 36 N.Y. 2d 154 (1975), a snmvrnobile 
outing culiminated in the burglary of an isolated building and 
the theft of food and several other articles. The trial evidence 
indicated that the witness had been present in the area of the 
crime~ had been asked to serve as a lookout; had purchased 
some of the stolen property; had eaten some of the stolen food 
and then had fled upon hearing the an-ivaI of others. The trial 
court refused to charge that the witness was an accomplice as a 
matter of law. Instead the matter was left for jury decision as a 
question of fact. The Court of Appeals supported the trjal 
court's approach, noting that it was not clear that the witness 
had actually agreed to be a lookout or that the witness had 
committed a criminal u:espass on the victim's property. The 
Court relied in part upon People u. Brool~s, 34 N.Y. 2d 475 
(1974), an earlier decision which was also discussed by the 
panel. 

In Brooks the Court of Appeals held that a receiver of stolen 
property is not the accomplice of the thief when there is no 
proof of a prior agreement between them. Under these 
circumstances, even though the witness "fence" and the thief 
had visited together 10 or 20 times before the larceny, a refusal 
to ~ven submit the issue to the jury as a question of fact was 
upheld. A demonstration of the appellate tendency to :read the 
statutory definition narrowly is contained in these words from 
the Brooks opinion at 34 N.Y. 2d 477-78: 

"We observe that perhaps in a mechanical, literal 
sense Lo Monaco [Witness] might be said to be an 
accomplice within the language of paragraph (b) 
[CPL 60.22 (2) (b)]. That is, he might be considered 
to have participated in an offense, crir.ninal possession 
of stolen property, one material element of which 
would have been the theft of the jewelry by 
appellant. " 
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However, after conceding the "literal" applicability of statutory 
accomplice definition, the Court finds apt the quote of Learned 
Hand that "there is no surer way to misread any document than 
to read it literally." The opbion cites Frankfurter's 
condemnation of "the notion that because the words of a 
statute are plain, its n:eaning is also plain." 
The Court of Appeals concluded by saying at 34 N.Y. 2d 
478-79: 

"We are aware of no responsible authority in New 
York holding that a receiver is ari accomplice of the 
thief when, as here, there is no proof of a prior 
agreement between them. Usually the two crimes of 
theft and receiving the proceeds of the theft are 
separate both in time and in operative co!inponents. 
The theft has been completed independently before 
the receiver has come on the scene, and the act of 
receiving occurs at a quite different place and at a 
subsequent time." 

The most recent of the trilogy of accomplice decisions is 
People v. McAuliffe, 36 N.Y. 2d 820 (1975). It continues the 
pattern of narrow construction of CPL 60.22 (2) (b). The 
defendant had been involved with others in large-scale bribery 
and police corruption. His involvement in these crimes led to his 
conviction for perjury based upon testimony before the grand 
jury. Defendant's partners in the underlying incidents of 
corruption and bribery were held not to be accomplices in the 
perjury prosecution. The Court reasoned at 36 N.Y. 2d 822: 

"N 0 one suggests that the co-participants in the 
briberies fall within the scope of paragraph (a) of 
subdivision (2)-Le., that they may reasonably be 
considered to have participated in 'defendant's 
perjury, the offense charged. Nor, we conclude, do 
they come within the sweep of paragraph (b). While 
each may have been a participant in briJ)ery, such 
activity constituted no part of the crime of 
perjury-false swearing. Had defendant been on trial 
for bribery, § 60.22 would have been applicable; he 
was here charged, however, with the separate and 
distinct offense of perjury. The issue is obscured by 
the circumstance that defendant was involved in two 
criminal activities, bribery and perjury. Analysis may 
be advanced by suggesting that had the perjmy charge 
comprised allegations that defendant had given false 
testimony as to an entirely innocent conversation, his 
partner-conversationalist would not be thought of as 
an accomplice. Conceptually the situation here is no 
different. To hold, as defendant would have us, that 
it should suffice to show only that the particular 
witness was "in some way implicated" in defendant's 
criminal activity would be to stretch the statute far 
L,eyond the ambit intended by the Legislature. It is 
critical that defendant was chaxged with perjury and 
not bribery." 
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Several panel participants suggested that these recent 
drJci<:ions might reflect part of a judicial trend disfavoring the 
corroboration requirement. Triers of fact routinely are called 
upon to assess the credibility of ordinary interested witnesses. 
Arguably, the corroboration requirement is an unnecessary 
additional requirement in the accomplice situation. Obviously, 
one way to limit the neeu for corroboration is to narrow the 
definition of "accomplice." 

Less('r Included Verdicts 
The seco11d topic for the panel's deliberations concerned 

lesser included offenses and verdicts. Justice McQuillan pursued 
this complicated subject in considerable depth. The statutory 
descriptions of "lesser included offenses" or "inclusory 
concurrent counts" present three general questions to the trial 
judge. The first problem is what offenses should the trial judge 
submit for jury consideration. A second subject of inquiry 
involves the form of the submission. How should these included 
offenses or counts be charged? Separately or alternatively? A 
third consideraLion is put by asking what may properly be 
received from the jury after the submission of multiple included 
offenses or counts. 

The statutory rules governing these questions are set forth in 
CPL 300.40 and 300.50. These provisions and interpretive 
decisions provide some answers. Ii ,~rst, if there is a reasonable 
view of the evidence which would support a finding that the 
defendant committed a lesser included offense upon request of 
either party. Second, with respect to such "lesser included 
offenses" or "inclusory concurrent counts" charged in a 
multiple count indictment, the Court will submit them as 
alternatives to be considered by the jury only if the accused is 
found not guilty of the greatest 01' inclusive count. Third, a 
verdict of guilty on the greatest count is d0emed a dismissal of 
every lesser included count submitted and thus no verdict is 
appropriate on such lesser counts. 

By way of example, let us assume that defendant is charged 
with robbery in the first degree involving forcible stealing while 
armed with a gun. Assume further that grand larceny in the 
third degree and possession of the weapon are either charged as 
counts in the indictment or are not charged but are lesser 
included offenses under a reasonable view of the evidence and 
their submission is requested. What procedural course should 
the trial judge follow. A group of three First Department 
Appellate Division cases give a clear answer. The lesson of 
People v. Pyles, 44 App. Div. 2d 784 (1st Dept. 1974), People v. 
Daniels, 47 App. Div. 2d 821 (1st Dept. 1975), and People v. 
Jenkins, 47 App. Div. 2d 832 (1st Dept. 1975), is as follows. 
The trial judge should submit the robbery, larceny and 
possession crimes but he would instruct that if the jury finds 
defendant guilty of robbery, then they are not to consider the 
larceny or possession charges, since these two would be 
conclusory concurrent counts or included offenses. 

What if the jury in fact returns a verdict of guilty on all 
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counts? Then the larceny and possession counts must be 
dismissed! Why bother-what difference does it make to the 
defendant since his sentence will be concurrent and will not be 
increased by the additional guilty verdicts on larceny and 
possession? The statute requires dismissal of the inclusory 
concurrent counts or offenses at least in part out of fear that 
the additional guilty verdicts will adversely affect defendant's 
parole consideration. 

If guilt on the greater count of robbery mandates dismissal of 
the inclusory counts of larceny and possession, why should the 
court concern itself with submitting the counts to the jury as 
alternatives? Why not let the jury report on all three? If they 
find defendant guilty of all three, the court still can dismiss the 
larceny and pU3session char·ges. The danger is that the jury may 
return repugnant verdicts. It might for example, find defendant 
guilty of robbery but acquit of the lesser included offenses of 
larceny and possession. People v. Belvin 47 App. Div. 2d 929 
(2d Dept. 1975), indicates that such a result would require 
dismissal of the indictment. In Belvin, the trial court submitted 
multiple counts to the jury including robbery in the first, 
second and third degrees. The Court failed to charge that 
robbery in the third degree, a lesser included offense, should be 
considered only in the alternative, and that the jury should not 
consider that lesser offense if it were to find defendant guilty of 
one of the greater counts. The jury returned repugnant verdicts 
of conviction on the counts for the first and second degrees but 
acquitted defendant of the lesser offense. The court concluded 
at 47 App. Div. 2d 929 that: 

"Since a retrial of the counts charging robbery in the 
first and second degree would necessarily include .' 
robbery in the third degree, as to which crime there 
has been an acquittal, a conviction of either of the 
higher crimes would constitute double jeopardy as to 
robbery in the third degree and, therefore, the counts 
for first and second degrees cmU10t be reSUbmitted." 

The participants also discussed the meaning of the term 
"lesser included offense." CPL 1.20 (37) defines it in terms of 
the legal impossibility test. When it is impossible to commit a 
particulal' crime without concomitantly commiting by the same 
conduct another offense of lesser grade, the latter is, with 
respect to the former, a "lesser included offense." Is this "legal 
impossibility test" a conceptual one determined by looking at 
and comparing the statutory elements of the offenses? The 
answer is no. The message of the Court of Appeals in People v. 
Stanfield, 36 N.Y. 2d l167 (1975), People v. Hayes, 35 N.Y. 2d 
907 (1974), and People v. Cionek, 35 N.Y. 2d 924 (1974), is 
that "impossible" means "impossible under a reasonable view of 
the facts of the case to be decided." Stanfield is the most recent 
and best example. Defendant was indicted and tried for 
manslaughter second degree which involves recklessness, a 
mental state in which the actor perceives the risk but 
consciously disregards it. Criminally negligent homicide is 
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negligence, a mental state in which the actor fails to perceive 
the risk. Is the latter a lesser included offense of the former? 
Conceptually, it is not. One cannot perceive and disregard a risk 
under manslaughter second degree and, at the same time, 
negligently not perceive the risk under the charge of criminally 
negligent homicide. Nevertheless, the Court of Appeals held 
that negligent homicide can be a lesser included offense to 
manslaughter. The Court rejected an abstract "conceptually 
nice and mechanically accurate" analysis. Instead it speaks of a 
reasonable view of the evidence. The focus should be upon the 
particular facts of the case. As the Court put it at 36 N.Y. 2d 
471-72: 

"It is necessary to say whether in this record there 
was a reasonable view of the evidence that would 
have supported a finding that the defendant 
committed the lesser but not the greater offense, thus 
entitling him to the instruction as requested .... we 
think there was ... Therefore, on the particular facts 
of this case on which we focus rather than merely 
superimposing the 'impossibility' formula of lesser 
included offense upon the abstract statutory 
language. . .,we conclude that criminally negligent 
homicide is a lesser included offense of manslaughter, 
second degree. " 

Jury Selection in Criminal Cases 
.Arthur Weinstein led the panel in a discussion of jury 

selection in New York criminal cases. Mr. Weinstein described 
the amended rule adopted by the Administrative Board of the 
Judicial Conference which is effective on September 1, 1975. 

The major objectives of new Section 20.10 of the Rules of 
the Administrative Board are to save court time and eliminate 
improper questioning by attorneys during the voir dire 
examination. The rule spells out the trial court's functions 
during the examination of jurors. 

The judge must put to the prospective jurors questions 
relating to their qualifications. The current rule, which requires 
the judge to ask "any questions which he thinks necessary," 
allows him to ask no questions and defer to the attorneys on 
the assumption that they will ask all the necessary questions. 
The Court must permit the attomeys to examine the 
prospective jurors. The existing language-namely, that the 
judge "shall, in his discretion" permit examination by 
counsel-fails to express clearly their right to examine, which is 
guaranteed in section 270.15 of the Criminal Procedure Law. 
The revised rule clarifies that right. The judge must not permit 
repetitious or irrelevant questions and, if necessary to prevent 
improper questioning on any matter, he must himself examine 
prospective jurors on the matter. This requirement is not in the 
current rule. At the same time, the attorneys must be given a 
fair opportunity to question the prospective jurors on any 
unexplored relevant matters relating to their qualifications. 
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The amended lUle also expressly codifies the holding of 
People v. Boulware, 29 N.Y. 2d 135 (1971). The Court of 
Appeals in Boulware held that questions by counsel about the 
prospective jurors' knowledge of or attitude toward rules of 
law-such as the presumption of innocence, the burden of 
proof, reasonable doubt, and the meaning and purpose of an 
indictment-are improper. The rule permits attorneys to ask, 
however, whether the jmors will follow the comt's instructions. 

Sentence Negotiation 
Plea bargaining or, as it is now increasingly called, "sentence 

negotiation" was the panel's next tvpic for discussion. Joseph 
Bellacosa reviewed the recent Court of Appeals cases in this area 
and saw in them a ·restoration of judicial supremacy and 
flexibility in the sentencing process. 

In People v. Selilwff, 35 N.Y. 2d 227 (1974), the defendant 
pleaded guilty to two counts in full satisfaction of 42 counts in 
four indictments arising out of a complicated real estate 
swindle. On accepting the plea the judge indicated his opinion 
that no sentence of imprisonment would be imposed. The 
statement was not expressly conditioned upon a later 
assessment of facts or the presentence report. Subsequent to the 
pleas, the judge presided at the trials of the co-defendants. Th 
then learned that the pleading defendant's role in t.he fraud had 
not been peripheral, as the judge had been advised at plea, but 
that defendant had been a principal participant. This 
information and the presentence report led the sentencing judge 
to conclude that he could not and would not keep his promise 
to avoid a sentence of imprisonment. He offered defendant an 
opportunity to withdraw his pleas. Defendant refused and 
insisted upon compliance with the original sentencing 
agreement. The judge sentenced defendant to an indeterminate 
5-year sentence. In Selilwff the Court of Appeals affirmed and 
the opinion makes this significant statement at 35 N.Y. 2d 238: 

"A Judge may not ignore those pro\ii<;ions of law 
designed to assure that an appropriate sentence is 
imposed ... Thus, any sentence "promise" at the time 
of plea is, as a matter of law and strong public policy, 
conditioned upon its being lawful and appropriate in 
light of the subsequent presentence report or 
information obtained from other reliable Sources. 
That the court in the Selikoff case did not explicitly 
condition its "promise" ... upon its later evaluation 
after reading the presentence report, 01' the facts it 
learned from the trial of the codefendants, is 
therefore of no consequence." 

Thus, the judge's plea promise is deemed conditioned by 
operation of law and the demands of public policy. 

People v. Campbell, 35 N.Y. 2d 227 (1974), was decided a::; a 
companion to the Selikoff decision. In Campbell, it was the 
district attorney who induced defendant's plea by an 
on-the-record promise that he would recommend a sentence of 
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no imprisonment and by an off-the-record promise that, if 
imprisonment were imposed, the People would not oppose a 
motion by defendant to withdraw his plea. At sentence, in spite 
of the district attorney's recommendation of no jail time, the 
judge imposed three months. The court was then informed by 
the prosecutor of the undisclosed arrangment that the People 
would not, in the event of a prison sentence, oppose a motion 
by defendant to withdraw this plea and that defendant "would 
be permitted to withdraw his plea. ',' The court pointed out that 
it had not been privy to such a promise; that no mention had 
been made of it earlier and the sentence of three months 
remained. Again the Court of Appeals affirmed, noting at 36 
N.Y. 2d 241: 

"Withdrawal of a plea, ... is not within the power of 
the prosecutor; that power rests solely in the 
discretion of the court ... The prosecutor, without 
authority, promised that which he could not legally 
perform and the defendant, therefore, could not, as a 
matter of law, rely on that promise," 

A third case of interest is People v. Williams, 36 N.Y. 2d 829 
(1975). As a condition to acceptance of his plea, defendant was 
asked to waive his right to appeal from the earlier denial of his 
suppression motion. The defendant's plea and the associated 
waiver were upheld. The defendant made the waiver knowingly, 
voluntarily and after consultation with counsel. References to 
situational coercion were not persuasive. The Court stated at 36 
N.Y. 2d 830: 

"On this record there can be no doubt that 
defendant's plea and the associated waiver were each 
made knowingly and voluntarily. His position on this 
appeal is based rather on the argument that as a 
matter of law lmder CPL 710.70(2) there can be no 
waiver of a defendant's right to appeal from a 
pre-conviction denial of a motion for suppression, 
although reference is also made in conclusory fashion 
to what might be termed situational coercion. 
"In these circumstances, where the plea on condition 
was voluntarily entered, with full comprehension on 
defendant's part of both the plea and the associated 
condition, we conclude that this defendant may 
properly be held to the waiver of his right to appeal 
from the denial of his suppression motion." 

Thus, both the plea and the appeal waiver were allowed to 
stand. 

Beyond these cases, participants were reminded of the 
statutorily mandated requirement that the prosecutor and the 
judge state on the record the reasons for consenting to and 
accepting a plea of guilty. CPL 220.50 (4), as amended in 1973, 
provides: 

"Where the permission of the court and the consent 
of the people are a prerequisite to the entry of a plea 
of guilty, the court and the prosecutor must either 
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orally on the record or in a writing filed with the 
indictment state their reason for granting permission 
or consenting, as the case may be, to entry of the plea 
of guilty." 

Search and SeizurE! 
Albert Rosenblatt presented a review of significant search 

and seizure developments. Discussion centered primarily upon 
the Court of Appeals decision in People v. Nieves, 36 N.Y. 2d 
396 (1975), and People v. Ingle, 36 N.Y. 2d 413 (1975). 

Nieves raises the problem encountered in mUltiple target 
warrants. It is possible for a single warrant to authorize a search 
of the named individual's described premises, automobile or his 
person wherever found. It is also possible under CPL 690.15 for 
the warrant to permit a search of dE:signated premises and "any 
person present thereat or therein." The lesson of Nieves is that 
for such a warrant search and seizure to be upheld, the probable 
cause set forth in the authorizing papers must justify a search of 
all the targets. Thus, a search of a named person wherever found 
will be upheld only if there is probable cause to believe that the 
individual will be in possession of contraband or engaged in 
criminal activity away from the described premises. A search of 
premises and anyone thereat or therein would be justified only 
if there was probable cause to believe that each and every 
occupant of the designated premises may be engaged in ongoing 
criminal activity. 

In Nieves, the warrant which authorized search of a 
restaurant and any person therein was invalidated when used to 
search a patron seated alone at a table. The Court stated at 36 
N.Y. 2d 296 that such a multiple target warrant could only be 
upheld under conditions expressed as follows: 

"If on the particular facts articulated to the issuing 
Judge, the locus of the search is carefully confined by 
description and reasonably appears limited to 
criminal activity, then the challenged statute 
authorizing searches of any person present thereat or 
therein may be constitutionally applied. The facts 
made known to the Magistrate and the reasonable 
inferences to which they give rise, must create a 
substantial probability ... that the authorized inva
sions of privacy will be justified by discovery of the 
items sought from all persons present when the 
warrant is executed. If this probability is not present, 
then each person subject to search must be identified 
in the warrant and supportin~ papers by name or 
sufficient personal description.' 

The Court concluded that the warrant used against Nieves fell 
far short of meeting these requirements, since it authorized a 
search of the entire premises at an apparently public place 
without any showing of probable cause that the premises were 
confined to illegal activity and that there was a substantial 
probability that all persons present at the time of execution 
would possess the items sought. It is clear that pro forma use of 
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the authorization to search "any person present thereat or 
therein" will be tolerated only when the Nieves criteria are met. 

People v. Ingel, 36 N.Y. 2d 413 (1975), imp0l:ies a limitation 
on plain view seizures arising out of automobile traffic checks. 
The opinion reaffirms the right of police to engage in routine 
traffic stops and to seize contraband in plain view. However, the 
plain view seizure must in fact arise out of a genuine routine 
traffic check and not from a target search disguised as a traffic 
check. The police may choose to stop a vehicle to determine 
compliance with the Vehicle and Traffic Law. But the selection 
of vehicles to stop must be by some reasonable, nonarbitrary, 
random or systematic procedure and not on the basis of 
irrelevant reasons such as the driver's age, appearance or length 
of hail'. Stops based upon discriminatory selection of 
automobiles will invalidate even a plain view seizure. 

In Ingle the trooper selected one automobile out of the 
stream of traffic on a public highway and stopped it to conduct 
a "routine b.-affic check." The officer candidly testified that he 
had no reason to select defendant and had no information 
concerning defendant's vehicle. The Court held that the stop 
was an illegal seizUl'e of defendant's automobile and that the 
evidence obtained by that seizUl'e may not be used against him. 

Mr. Rosenblatt concluded the discussion of search and 
seizures by making several suggestions in treating information 
obtained from informants. He recommended that judges 
consider going beyond the mere acceptance of affidavits in 
support of warrants. Instead, judges should consider the use of 
mini-hearings where police witnesses and informants may 
provide sworn testimony in elaboration of probable cause. He 
also urged the participants to remember that when probable 
cause is furnished by confidential informants the two-pronged 
tests of Aguilar and Spinelli must be met. Not only must the 
reliability of informant be detailed in the supporting affidavits, 
but facts concerning the reliability of the information itself 
must be supplied. It is not enough that the papers show that the 

. inforn1ant knows and is reliable. The supporting documents 
must also specify how the informant knows where the 
contraband is to be found. 

Summary Review of Legislation and Cases 
The last portion of the panel's deliberations consisted of a 

summary review of recent legislation and several miscellaneous 
decisions of Significance, 

Enactment was noted of legislation to limit the admissibility 
of a victim's prior sexual conduct in sex offense cases. Section 
60.42 of the Criminal Procedure Law provides that evidence of 
a victim's sexual conduct shall not be admissible in a 
prosecution for certain sex offenses except in five specific trial 
situations. One of the exceptions to the rule of exclusion gives 
the trial judge broad discretion to admit the victim's sex history 
upon express findings of fact that such evidence is "relevant and 
admissible in the interests of justice." 
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The most recent Court of Appeals ('harmless error" decision 
was also discussed. In People v. Crimmins, 36 N.Y. 2d 230 
(1975), the Court of Appeals found that the constitutional 
error committed in the trial court was harmless under the test 
of United States Supreme Court in Chapman v. California, 386 
U.S. 18 (1967). It was determined that the prosecutor's 
comment in summation with respect to defendant's failure to 
testify was violative of State and Federal Constitutions. 
However, the COlU·t decided that there was no reasonable 
possibility that the error contributed to the conviction and that 
it was harmless beyond a reasonable doubt. The Court further 
stated that three other possible errors in trial court lUlings were 
not of constitutional dimension. This latter determination led 
the Court to define and elaborate upon the doctrine of harmless 
error as applied to non constitutional error. 

'The Court began by conceding its inconsistency in prior 
formulations. It refused to accept the view that there is no 
difference in the application of the doctrine between 
constitutional and nonconstitutional error. Two discrete 
considerations are relevant and have combined in varying 
proportions to produce specific results in particular cases. The 
first of such factors is the quantum and nature of proof of the 
defendant's guilt if the error in question were to be y.:ho11y 
excised. The second is the casual effect which it is judged that 
the particular error may nonetheless have had on the actual 
verdict. Under either the federal or state test, there is no 
occasion for consideration of any doctrine of harmless error 
unless the proof of defendant's guilt is overwhelming. Under the 
federal test, however overwhelming the quantum and nature of 
other proof, the error is not harmless if there is a "Tf>asonable 
possibility" that the error might have contributed to conviction. 
The state test with respect to nonconstitutional error is not so 
exacting. In this context the error is prejudicial if, after finding 
overwhelming proof of guilt, the appellate court concludes that 
there is a "significant probability" that the jury would have 
convicted. Thus, the casual test to determine the need for 
reversal is not one of "rational possibility" that the error 
contributed to conviction. The reversing court must find that 
there was a "significant probability" that the nonconstitutional 
error contributed. Applying this test in Crimmins, the Court 
found all errors to be harmless. 

Just a week before this conference the Court of Appeals 
decided People u. Broadie, 37 N.Y. 2d 100 (1975). This 
decision rejected a constitutional challenge to the life sentences 
mandated for defendants convicted of felony violations of New 
York's anti-drug laws. The Court of Appeals, in a unanimous 
decision, upheld lower court lUlings on separate appeals by 
eight individuals convicted of class A felony drug offenses. 

The issue raised in all of the appeals was that the law 
prescribed sentences so disproportionate with the penalties for 
other crimes that the statute violated the constitutional 
protection against cruel and unusual punishment. 

The Court answered at 37 N.Y. 2d 110 that: 
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"The sentences are not grossly disproportionate in 
constitutional analysis. The Legislature may dis
tinguish among the ills of society which require a 
criminal sanction, and prescribe, as it reasonably 
views them, punishments appropriate to each. Thus, 
while the courts possess the p\Jwer to strike down 
punishments as violative of constitutional limitations, 
the power must be exercised with especial restraint. 
However disproportionality is measured, the instant 
sentences do not rise to the gross disproportionality 
violative of constitutional limitations. " 

It was pointed out, however, that one of the concluding 
sentences of the opinion leaves open the door to subsequent 
challenge "in some rare case" where facts are such that the 
statutes may be found to have been uncomtitutionally applied 
(37 N.Y. 2d 119). . 

The panel concluded its deliberations with brief mention of 
the very recent United States Supreme Court opinion Mullaney 
v. Wilbur, 421 U.S, 684, 43 L.W. 4695 (1975). The State of 
Maine requires a defendant charged with murder, which upon 
conviction carries a mandatory sentence of life imprisonment, 
to prove that he acted in the heat of passion on sudden 
provocation in order to reduce the homicide to manslaughter. 
The punishment for manslaughter is a fine or imprisonment not 
exceE!ding 20 years. The Supreme Court held that this 
requirement that the defendant prove the defen:3e by a 
preponderance of the evidence violates the Fourteenth 
Amendment. The Due Process Clause requires the prosecution 
to prove beyond a reasonable doubt every fact necessary to 
constitute the crime charged. Therefore, the prosecution in a 
homicide case must prove beyond a reasonable douht the 
absence of the heat of passion on sudden provocation when the 
issue is properly presented. 

This decision calls into question New York's own affirmative 
defense statutes. Maine's "heat of passion" defense is 
reminiscent of New York's affirmative defense of "extreme 
emotional disturbance", which operates to reduce the degree of 
the homicide (Penal Law 125.27 (2); 125.25; 125.20). Penal 
Law 25.00 states that defendant has the burden of establishing 
an "affirmative defense" by a preponderance of the evidence. 
The similarity between our formulation and the condemned 
Maine rule presages Mullaney type constitutional challenges in 
New York. 

ROLE OF THE TRIAL JUDGE 

Reporter 

Professor Milton G. Gershenson 

The panel materials dealt with current problems in 
matrimonial actions, and were arranged to bring out three 
different themes relevant to the role of the trial judge: 
Discretion, interpretation, and constitutional implications. 

J 



212 

Justice Robert H. Wagner drew on his experiences both in the 
Supreme Court and in the Family Court and as Administrative 
Judge of the Family Court in the Fourth Department to c.iscuss 
and develop the interrelations between the Family Court and 
the Supreme Court in the area of discretionary referral to the 
Family Court of applications for (1) fixation of alimony (2) 
award of child custody and (3) enforcement or modification of 
support orders of New York or outside courts. Pointing out that 
any power granted to the Family Court by the Family Court 
Act is automatically conferred on the Supreme Court by virtue 
of the Judiciary Article of the New York State Constitution 
(Kagan v. Kagan, 21 N.Y. 2d 532), he cited the recent holding 
of Levy v. Levy, 46 A.D. 2d 876, in which a pure support 
proceeding was entertained by the Supreme Court, subject only 
to t!1e strictures of the Family Court Act. A reason commonly 
offered for referrals from the Supreme Court to the Family 
Court is the availability of the "auxiliary arms and services" of 
the latter court. Justice Wagner pointed out, however, that 
under the Kagan theme, these auxiliary arms and services-such 
as the Probation Department-are equally available to the 
Supreme Court, subject, however, to practical problems of 
caseload, liaison and cooperation between the two courts. Most 
judges indicated that they were not kept informed in any 
official way of Family Court statistics. Justice Wagner 
concluded by emphasizing the great burdens on the Family 
Court caused by its heavy caseload, which strains every facility 
of that court. 

Perhaps the most sensitive area of judicial discretion-child 
eustody cases-was explored under the tutelage of Justice 
1\1o11'ie Slifkin, whose judicial expelience also included service 
on both benches. With only the most general criterion for 
guidance, the best interest of the child, and the statutory 
mandate that there is to be no preference between parents, two 
aids to the judge were considered in depth: The holding in 
Lincoln v. Lincoln, 24 N.Y. 2d 270, approved the informal 
interview of the child or children without the consent or 
presence of either of the parties or their counsel. There was a 
consensus that while this is a very useful tool, judges must 
develop skillful questions designed to ferret out either 
"brain-washed" children or children who are cunningly seeking 
to manipUlate their parents and the court; it was also agreed 
that younger children were considered more likely to speak the 
truth, and that interviews could profitably be held with children 
down to about the age of five, with few exceptions. Queried 
whether it was their practice to appoint a guardian ad litem for 
the child who is the object of a custody dispute, most judges 
responded in the negative, some giving as a reason the lack of 
authority to award a fee to such guardian. Nearly all indicated 
that they made a stenographic record of the confidential 
interview which could be sealed and annexed to the papers on 
appeal, if necessary. 

The second aid to the judge in a custody case about which 
comment was made-the report of the Probation Department or 
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a psychiatric evaluation-was the subject of lively discussion on 
the issue whether such report, which is ordered as an aid to the 
court, should Or must be made available to counsel for review 
and possible use on cross-examination of the author~ assuming 
his availability. While it is true such report is for the use of the 
court alone, the consensus was that since such reports contain 
much hearsay, innuendo, and gossip, they must be made 
available to counsel to be tested lJy cross-examination, at least 
unless counsel have stipulated to waive this right. 

Splitting legal custody between both parents found to be fit, 
espoused in such cases as Perotti v. Perotti, 78 Misc. 2d 131, 
was overwhelmingly regarded by the judges as impracticable, 
undesirable and unworkable. 

The custody presentation was concluded with three other 
aspects, each of which produced lively discussion: (1) The 
relevancy of the open life style of the custodial parent, as was 
considered in Feldman v. Feldman, 45 A.D. 2d 320, (2) The 
modification of out-of-state court orders, with or without proof 
of change of circumstances affecting the best interests of the 
child; (3) The visitation rights of grandparents conferred since 
1966 by statute; there was almost complete unanimity that the 
statute is useless, since if the relationship within the family after 
the death of a parent or parents has so deteriorated that the 
grandparents are compelled to seek a court order for forced 
visitation, sllch atmosphere is hardly such as will advance the 
best interests of the child. 

Your reporter then reviewed current policies in the fields of 
alimony and cow1sel fees developed by judicial constmction of 
the general standards of the statutes. One major problem 
involved construing a statute, sec. 236 of the Domestic 
Relations Law, which was drafted in 1962 in the era of the 
one-ground "fault" system and has been unamended since (but 
for the 1968 change which made the length of the marriage and 
the ability of the wife to be self-supporting additional factors to 
be considered by the court) despite the six grounds introduced 
by the Divorce Reform Act of 1966. The period of uncertainty 
was dissipated by two leading decisions; Kover v. Kover, 29 
N.Y. 2d 408 (1972), approved of de novo review of awards of 
alimony made in "old" separation judgments upon later 
"conversion" into divorces; and Math v. Math, 39 A.D. 2d 583 
aff'd no opinion in 31 N.Y. 2d 693 (1972), interpreted the 
word "misconduct"-which meant adultery and adultery alone 
when drafted in 1962-to include the first four "fault" grounds 
of the six grounds set up in the Divorce Reform Act, so that 
there can be no award made if a divorce is obtained against the 
wife on any of the four; very recently, the bar was applied in 
the first appellate affirmance of a double divorce where the wife 
won a divorce on a "fault" ground but lost the defense of the 
counterclaim with the result that the husband also won a 
divorce on the same "fault" ground (John W.S. v. Jeanne F.S., 
48 A.D. 2d 30). 

It was also pointed out that two levels of "misconduct" were 
set up under the 1962 formulation; discreti0nary alimony is 



authorized where there is some misconduct of the wife not 
rising to the level of such misconduct as would constitute 
grounds for separation or divorce. So, where both spouses are 
guilty of such lovier-level misconduct, there is discretion to 
award alimony to t.he wife. Madderom v. Madderom, 44 A.D. 
2d 828. 

Two other situations were considered, one somewhat 
unusual, the second unfOi:tunately too common. While the 
preseparation standard of living is the yardstick for an award of 
alimony, an artificially depressed, or excessively lavish, standard 
of living should not be controlling; ptoof of sHch departure 
from the norm must be permitted. (Conn'ubis v. Contrubis, 46 
A.D. 2d 615; Rockwell v. Rockwell, 43 A.D. 2d 829). A more 
difficult policy problem is presented where the ex-husband has 
remarried and has incurred obligations of such amount that it is 
impossible for him to support two families. Does a showing of 
such facts entitle him to a reduction in the support of his first 
family? Recent cases moving in the direction of flexibility and 
discretion have seemingly been overruled by Windwer v. 
Windwer, 36 A.D. 2d 927 app. dism. 33 N.Y. 2d 599, 
mandating a pteference for the first family unit, at least where 
the ex-husband's income has not been reduced in dollar 
amount. Most judges expressed dissatisfaction with a rule 
precluding a divorced man from manying again solely because 
he will incur an intolerable economic; burden if he cannot 
obtain some reasonable reduction in his' obligations toward his 
fn'st family-paniculm-Iy tov,rard an ex-wife who has some 
economic skills. 

Attention '''as called to recent court rules mandating Official 
Form Affidavits to aid the court in determining the financial 
needs and reSOlU'ces of the parties and then' pre-separation 
standm-d of living. 

The subject of statutory counsel fees was briefly touched on, 
with emphasis on the divergence between the F'n'st and Second 
Departmpnts-the former deaying a counsel fee where the wife 
has the means to pay her lawyer, and the latter holding the 
contrm-y. The inconsistency is the result of the failure to amend 
sec. 237 to parallel the 1968 amendment of sec. 236, the 
alimony statute, which made the ability of the wife to be 
self-supporting, among other things, relevant. 

Finally, the obvious point was made that the passage of the 
Equal Rights Amendment to the Constitution of the United 
States may require equal applicability to men and women of the 
right to alimony and counsel fees. 

The panel then tumed to leading recent cases, Justice Geiler 
making the presentation, under the Divorce Reform Act in 
which appellate courts construed the statutes involved. Hessen 
v. Hessen, 33 N.Y. 2d 406, which construed the "cruelty" 
ground to require proof of greater cruelty where the wife in a 
long-duration marriage is the defendant, has been followed by 
two obvious variants: Armstrong v. Armstrong, 47 A.D. 2d 800, 
where the marriage was of short duration, and Johnson v. 
Johnson, 36 N.Y. 2d 667, where the husband was the 
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defendant. A number of judges raised the intriguing question of 
how to charge a jury under Hessen. A practical solution was 
offered: Get the parties to waive a jury trial. Becker v. Becher, 
36 N.Y. 2d 787 (Apr. 7, 1975), settled the question whether a 
separation judgment which denies separation but grants 
collateral relief, such as alimony, counsel fees and child 
custody, can be the basis for a "conversion" divorce. A 
unanimous court stated that conversion is not possible. 

The practice of settling a separation action or a Family Court 
proceeding in open court by dictating an elaborate stipulation 
on the record has produced a spate of inconsistent lower court 
holdings on the question whether such stipulation qualifies 
either as a separation judgment or a separation agreement which 
can be converted into a divorce. The requirement that a 
separation agreement be subscribed and acknowledged would 
seem to clearly preclude conversion of a stipulation on the 
record. 

Two Appellate Division cases permit conversion of separation 
agreements which could have been voided in inter se 
enforcement litigation in that they contained some void 
provisions. The holdings (in Henderson v. Henderson, 47 A.D. 
2d 80, and Christian v. Christian, 367 N.Y.S. 2d 40) seem quite 
reasonable, since there are different policy considerations where 
the litigation is to end the status of marriage rather than to seek 
or enforce support; further, if the agreement is void, it is no bar 
to a de novo review of the question of support in the conversion 
divorce action. 

Double divorce, an additional novelty under the Divorce 
Reform Act, was the subject of the Appellate Division opinion 
in John tV.S. v. Jeanne F.S., 48 A.D. 2d 30, where after a 
short-duration marriage each spouse established the cruelty of 
the other in a dual action. Justice Hopkins, writing for a 
unanimous court, rejected the wife's argument that a finding of 
fault on the part of 'vhe husband contradicts a finding of fault 
by the wife: "The innocence of one party is not a concomitant 
of the fault of the other." The case also held that both under 
Hessen and Math the wife was not entitled to alimony, since it 
was a m:rrriage of short duration and was also an instance where 
although the wife "won" one action, she "lost" the other on a 
"fault" ground. 

Justice Geiler concluded by commenting on a few leading 
cases on the power of the matrimonial court to pass on 
questions of title or possession of property. Two policies were 
noted: One, a preference in matters of support for an award in 
terms of money rather than in kind, and two, the 
nonpartitionable . tenancy in common resulting under Ripp v. 
Ripp, 38 A.D. 2d 65, affd. 32 N.Y. 2d 755, if the divorce gives 
the wife an order of possession as to the marital home, title to 
which was originally in the form of a tenancy by the entirety. 
The new tenancy in common remains nonpartitionable until 
such time as the order of possession is terminated. 

Tuming to the interrelation of constitutional law and 
matrimonial law; Dean Emeritus Ray Forrester discussed two 

~ ----------------'---------------------
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Court of Appeals holdings, each of which is worthy of 
consideration by the Supreme Court of the United States. In 
Matter of Smiley, 36 N.Y. 2d 433, a divided court held that 
indigent wives have no right to publicly compensated counsel in 
divorce actions in which they axe either the plaintiff or the 
defendant; the majority distinguished Boddie u. Conn., 401 U.S. 
371, where indigency would result in a denial of access to the 
courts if the state insisted on payment of litigation costs. In the 
present case, said the majority, "however desirable or necessary, 
representation by counsel is not a legal condition to access to 
the courts." Further, in the absence of statutes, courts have no 
nower to require public compensation of counsel. 

In Matter of Orsini u. Blasi, 36 N.Y. 2d 568, a divided court 
npheld the constitutionality of the section of the Domestic 
Relations Law which limits consent to the adoption of a child 
born out of wedlock to the natural mother. The adjudged 
putative father, although given notice, hearing, and an 
o~portunity to demonstrate (albeit unsuccessfully) that the 
proposed adoption by the husband of the natural mother was 
not in the best interest of the 2 1/2-year-old female child, 
contended that the statute violated the due process and equal 
protection clauses of the Federal Constitution in that it unjustly 
discriminated between fathers of children born out of wedlock 
and all other parents. The majority found "several compelling 
reasonS supporting a different legislative classification, tested 
even under different standards, for fathers of children born out 
of wedlock, so as to justify a denial to them of such a powerful 
veto over adoptions of illegitimate children-indeed over their 
welfare-which should be the primary public concern." Dean 
Forrester pointed out that the dissent of Judge Jones raised 
some interesting and innovative theories of the various 
balancing standards, applicable to an equal protection case, 
which have recently emerged in opinions of Justices of the 
Supreme Court of the United States. 

we 
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Chapter 6 

LEGISLATION 

The 1974 reorganization of the Offiee of Court Administra
tion, including the establishment of an Albany office to serve as 
liaison with the executive and legislative agencies in the capital, 
made possible a productive 1975 legislative program. 

Counsel's office drafted a total of 66 bills for legislative 
action at the 1975 session, up from 45 introduced at the 
previous session. Of the 66 bills, 31 passed the Legislature and 
were approved by the Gove111or. In addition, three amendments 
to the rules of the Civil Practice Law and Rules promulgated by 
the Judicial Conference and submitted to the Legislature 
pursuant to section 229 of the Judiciary Law became law 
September 1, 1975. 

The Office of COUlt Administration filed legislative 
memoranda on 520 bills introduced at the 1975 session that 
affected the administrative processes of the unified court 
system, compared with about 50 filed at the 1974 session. In 
response to requests from the Executive Chamber, counsel's 
office filed analyses and recommendations on 230 bills awaiting 
gubernatorial action, an increase of 98 over the 132 bills 
analyzed in 1974. 

The following is a summary of concurrent resolutions and 
bills drafted by the Office of Court Adminstration and 
introduced at the 1975 session and of the CPLR amendments 
referred to above. 

CONSTITUTIONAL AMENDMENTS RECOMMENDED 
BY THE ADMINISTRATIVE BOARD AND THE 
CHIEF JUDGE OF THE COURT OF APPEALS 

1. Senate 1081 (Senator Goodman) 
Assembly 6397 (Rules Committee) 

This proposed amendment to the Constitution would vest the 
authority and responsibility for the administrative supervision 
of the COUlts in the Chief Judge of the Court of Appeals, to be 
exercised through a Chief Administrator of the courts in 
consultation with the Administrative Board of the courts. The 
Chief Administrator of the courts would be appointed by the 
Chief Judge with the advice and consent of the Administrative 
Board. He would serve at the pleasure of the Chief Judge and 
exercise such duties 3l'; the Chief Judge might delegate and such 
other powers and dutIes as might be provided by law. 
2. Senate 1011 (Senator Goodman) 

Assembly 6399 (Rules Committee) 
This proposed amendment to the Constitution would require 

the State to finance the operation and maintenance costs of the 
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unified court system, while permitting the Legislature to require 
local reimbursement of a portion of such costs. The amendment 
would also provide that itemized estimates of the financial 
needs of the unified court system are to be prepared by the 
Chief Administrator of the courts and certified by the Chief 
Judge. 

3. Senate 2832 (Rules Committee) 
Assembly 6398 (Rules Committee) 

This proposed amendment to the Constitution would provide 
for the appointment of the Chief Judge and the Associate 
Judges of the Court of Appeals by the Governor with the advice 
and consent of a Commission on Judicial Confirmation, 
consisting of 19 members selected by the Governor, the Chief 
Judge, the leaders of the Legislature, and the Presiding Jutices 
of the Appellate Divisions. 

4. Senate 2829 (Rules Committee) 
Assembly 6400 (Rules Committee) 

This proposed amendment to the Constitution would abolish 
the Court on the JUdiciary and establish a Commission on 
Judicial Conduct, which would be empowered to investigate 
complaints against judges and to rec"'11mend to the Court of 
Appeals, with respect to superior COUlt judges, and to the 
Appellate Divisions, with respect to lower court judges, the 
censure, the removal, or the retirement for disability of any 
judge or justice in the unified court system. 

CONSTITUTIONAL AMENDMENTS RECOMMENDED 
BY THE CHIEF JUDGE OF THE COURT OF APPEALS 

1. Senate 2830 (Rules Committee) 
Assembly 6395 (Rules Committee) 

This proposed amendment to the Constitution would provide 
for the appointment of the Chief Judge and Associate Judges of 
the Court of Appeals, justices of the Supreme Court, and judges 
of the Court of Claims, the County Court, the Surrogate's COUlt 
and the Family Court by the Governor with the advice and 
consent of a Commission on Judicial Confirmation, consisting 
of 19 members selected by the Governor, the Chief Judge, the 
leaders of the Legislature, and the Presiding Justices of the 
Appellate Divisions. 

2. Senate 2831 (Rules Committee) 
Assembly 6396 (Rules Committee) 

This proposed amendment to the Constitution would provide 
for a general reorganization of the unified court system to (1) 
abolish the County COUlt, the SUlTogate's Court, the Family 
Court and the Court of Claims, merging their jurisdiction and 
judges into the Supreme Court, (2) provide for the appointment 
of judges of the Court of Appeals and justices of the Supreme 
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Court by the Governor with the advice and consent of a 
Commission on Judicial Confirmation, (3) replace the Court on 
the Judiciary with a Commission on Judicial Conduct, which 
could recommend that the Court of Appeals or the Appellate 
Divisions censure, remove or retire a judge, (4) vest 
administrative authority over the courts in the Chief Judge of 
the Court of Appeals, to be exercised through a Chief 
Administrator of the courts in consultation with an 
Administrative Board of the courts! and (5) require that the 
State finance the cost of operating the unified court system but 
permit the Legislature to require partial reimbursement by 
localities. 

3. Senate 6594 (Rules Committee) 
Assembly 8548 (Rules Committee) 

This proposed amendment to the Constitution would repeal 
present article 6 and add a new article 6 that would effect a 
major restructuring of the unified court system. The principal 
changes would be (1) the merger of the COUlt of Claims, the 
County Court, the Surrogate's Court, and the Family Court into 
one state-wide Supreme Court, (2) the end of selection of 
judges of the Court of Appeals and justices of the Suprer<1e 
Court by general election and the institution of a .1ystem of 
gubernatorial appointments with the advice and coment of a 
Commission on Judicial Confirmation, (3) the abolishment of 
the Court on the Judiciary and the establishment of a 
California-style consolidation of all investigatory authority for 
the disciplining of judges in a single Commission on Judicial 
Conduct, which could recommend that the Court of Appeals or 
the Appellate Divisions censure, remove or retire a judge, (4) 
the consolidation of all administrative authority over the courts 
in the Chief Judge of the Court of Appeals, who would appoint 
a Chief Administrator of the courts, to have such powers as 
might be delegated to him by the Chief Judge, and (5) a 
requirement that the State finance the operation and 
maintenance of the unified court system, subject to whatever 
reimbursement by the localities the Legislature shall direct. 

None of the foregoing concunent resolutions was alJproved 
by the Legislature 

BILLS RECOMMENDED BY THE 
ADMINISTRATIVE BOARD 

1. Senate 2556 (Senator Gordon) 
Assembly 5705 (Assemblyman Lehner) 

This bill amended Chapter 1056 of the Laws of 1971 to 
extend until August 31, 1977, the statutory authority of the 
Administrative Board to continue programs for the compulsory 
arbitration of civil claims not exceeding $4,000. 

This bill became Chapter 212 of the Laws of 1975. 
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2. Senate 3405-A (Senator Present) 
Assembly 4671 (Assemblyman ThOl-p) 

This bill amended the Judiciary Law (1) to increase the 
membership of the Judicial Conference to include a judge of a 
City Court outside the City of New York, a judge of a District 
Court, and a justice of a Town or Vilhge Court and (2) to 
provide that appointment of these additional members shall be 
made by the Administrative Board. 

This bill became Chapter 371 of the Laws of 1975. 

3. Senate 4344-A (Senator Gordon) 
Assembly 6363 (Assemblyman ThOl-p) 

This bill amended the Uniform Justice Court Act and the 
Town Law to provide that no town or village justice, entering 
upon a term of office after July 1, 1975, shall engage in or 
accept a...'1y employment as a "peace officer" as that term is 
defined in section 1.20 of the Criminal Procedure Law. 

This bill became Chapter 250 of the Laws of 1975. 

4. Senate 4395 (Rules Committee) 
Assembly 6286 (Assemblyman Siegel) 

This bill would have amended section 35 of the Judiciary 
Law to eliminate statutory limits on the amount of 
compens~l.l;ion payable to court-appointed psychiatrists and 
physicians in proceedings involving the mentally ill, the 
mentally defective and narcotics addicts. It would have 
provided that a schedule of fees be established by the Office of 
Court Administration in lieu of those iimits. 

This bill died in both the Senate and the Assembly. 

5. Senate 5960 (Senator Gordon) 
Assembly 8269 (Rules Committee, request of Assemblyman 
ThOl-p) 
This bill would have amended the JUdiciary Law and the 

CPLR to permit law secretaries and law assistants to act as 
referees in uncontested matrimonial actions, without fee, upon 
appointment by an administrative judge. 

This bill passed the Assembly, but died in the Senate. 

6. Senate 6366 (Rules Committee) 
Assembly 8421 (Rules Committee, request of Assemblyman 
ThOl-p) 

This bill would have amended section 34-a of the JUdiciary 
Law (1) to increase state aid for county-level, distlict and city 
court judicial salm.ies by $4,000 for each qualifying judge and 
(2) to increase the minimum annual salalies of these judges by 
$4,000. 

This bill died in both the Senate and the Assembly. 

-----~-- -------------- ~~ ~--------
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7. Senate 3135 (Senator Hudson) 
Assembly 4266-B (Assemblyman Sharoff) 

This bill would have amended section 702 of the Real 
Property Tax Law to require that venue in ta..-x certiorari 
proceedings shall be the county in which the assessed real 
property is located rather than any county vvithin the judicial 
district in which the assessment was made. 

This bill passed the Assembly, but died in the Senate. 

BILLS RECOMMENDED BY THE 
JUDICIAL CONFERENCE 

1. Senate 3277 (Senator Barclay et al) 
Assembly 4178 (Assemblyman Fink et al) 

This bill amended the General Obligations Law and the 
Estates, Powers and Tmsts Law to establish a system of pure 
comparative negUgence, thereby abolishing the contributory 
negligence doctrine in New York. 

This bill became Chapter 69 of the Laws of 1975. 

2. Senate 1309-B (Senator Bardey et al) 
Assembly 1252·B (Assemblyman Fink et al) 

This bill repealed CPLR section 1005 and added a new 
article, to be article 9, entitled "Class Actions". The bill, 
modeled after Federal Rule 23, modernized and liberalized the 
statutory law on class actions in New York, which had remained 
nearly unchanged since 1849. 

This bill became Chapter 207 of the Laws of 1975. 

3. 2752·A (Senator Volker et al) 
Assembly 2378 (Assemblyman Brown et al) 

This bill amended various sections of the Criminal Procedure 
Law to require that criminal record reports, particularly those 
of the Division of Criminal Justice Services, prepared after a 
defendant's arrest, be furnished to the court and to counsel for 
the defendant or, if the defendant is not represented by 
counsel, to the defendant. 

This bill became Chapter 531 of the Laws of 1975. 

4. Senate 2758 (Senator Barclay et al) 
Assembly 2391 (Assemblyman Suchin et al) 

This bill amended various sections of the Criminal Procedure 
Law to allow the issuance of appearance tickets to defendants 
al1:ested by persons other than police officers. 

This bill became Chapter 78 of the Laws of 1975. 

5. Senate 2615 (Senator Barclay et al) 
Assembly 2390 (Assemblyman Siegel et al) 

This bill amended section 5519(e) of the CPLR to provide 
that, subject to an order providing otherwise, any stay granted 
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on a motion for leave to appeal shall, in the event such motion 
is denied, continue for five days after service upon the movant 
of a copy of the order denying such motion together with 
notice of entry thereof. 

This bill became Chapter 70 of the Laws of 1975. 

6. Senate 2620·A (Senator Volker et al) 
Assembly 2380 (Assemblyman Cooperman et al) 

This bill amended section 270.35 of the Criminal Procedure 
Law to conform the statute to the holding in People v. Ryan 
(19 N.Y. 2d 100 (1966)) and tv permit the discharge of a 
grossly disqualified juror. 

This bill became Chapter 77 of the Laws of 1975. 

7. Senate 2616 (Senator McFarland) 
Assembly 2385 (Assemblymen Frey et al) 

This bill amended section 5236 of the CPLR, governing 
notice of a sale of real property by the sheriff of the judgment 
debtor in connection with the enforcement of money 
judgments, to reword those segments of the section which were 
outmoded or stylistically improper and to update a cross 
reference to section 308 of the CPLR. 

This bill became Chapter 570 of the Laws of 1975. 

8. Senate 2617 (Senator Volker et al) 
Assembly 2382 (Assemblyman Culhane et al) 

This bill repealed subdivision 7 of section 213 of the CPLR, 
which limits the time within which to commence an adion to 
establish a will. 

This bill became Chapter 43 of the Laws of 1975. 

9. Senate 2618 (Senator Pisani) 
Assembly 2386 (Assemblyman Gottfried et al) 

This bill would have repealed present article 240 of the 
Criminal Procedure Law, entitled "Discovery", and inserted a 
new article 240, also entitled "Discovery". Its purpose was to 
modernize New York's criminal discovery procedures and 
expedite criminal litigation. 

This bill died in both the Senate and the Assembly. 

10. Senate 3276 (Senator Dunne et al) 
Assembly 2389 (Assemblyman Miller et al) 

This bill would have amended the CPLR and the Insurance 
Law to create a right of direct action against an insurance 
carrier in wrongful death actions involving motor vehicles. The 
amendments would have abrogated the doctrine of Seider v. 
Both (17 N.Y. 2d 111 (1966}). 

This bill passed the Assembly, but died in the Senate. 
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11. Senate 5688 (Rules Committee) 
Assembly 2381-B (Assemblyman Culhane et al) 

, This bill would have conformed the practice under the CPLR 
relating to examination of parties in inter vivos trust 
proceedings to that followed in Surrogate's court in 
testamentary trust proceedings. 

This bill passed the Assembly, but died in the Senate. 

12. Senate 5815 (Senator Volker) 
Assembly 8203 (Rules Committee, request of Assembly. 
man M. Miller) 

This bill would have amended the Criminal P)'ocedure Law to 
require a court to order that one or more counts in an 
indictment be separately tried when they are improperly joined 
in a single indictment. 

This bill died in both the Senate and the Assembly. 

13. Senate 2834·B (Senator Dunne) 
Assembly 2379·A (Assemblyman Brown) 

This bill would have amended section 2512 of the CPLR (1) 
to make state and public officers, as well as domestic municipal 
corporations, liable for damages while being exempt from giving 
lmdertakings and (2) to clarify that where an appeal is taken by 
any such officer or municipal corporation, only the court to 
which the appeal is taken may fix the maximum liability. 

This bill passed the Assembly, but died in the Senate. 

14. Senate 2619 (Senator Bernstein et al) 
This bill would have amended various sections of the 

Criminal Procedure Law to authorize n superior court to 
continue bailor issue a bail order in certain limited cases "\"here 
the defendant has been convicted of a class A felony. 

This bill died in the Senate. 

15. Senate 2614 (Senator Pisani et aI) 
Assembly 2392 (Assemblyman Weprin et al) 

This bill would have amended sections 710.20 and 710.30 of 
the Criminal Procedure Law to provide for a procedure to 
suppress potential testimony identifying the defendant, whether 
or not the witness actually saw the crime itself committed, 
where the identification results from a pretrial identification 
procedure which violated the defendant's constitutional right to 
counselor was so unnecessarily suggestive as to violate due 
process. 

This bill passed the Senate, but died in the Assembly. 

16. Senate 2621-A (Senator Volker et aI) 
Assembly 2384 (Assemblyman Fink et aI) 

r1'his bill would have amended articles 180, 200 and 215 of 
the Penal Law, covering bribery and related offenses, to identify 
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more clearly the requisite elements of those offenses. 
This bill died in both the Senate and the Assembly. 

PROPOSALS OF THE JUDICIAL CONFERENCE 
TO AMEND THE RULES OF THE CPLR 

All three amendments in the form of Proposals to amend the 
Rules portion of the Civil Practice Law and Rules, promulgated 
by the Judicial Conference pursuant to section 229 of the 
Judiciary Law, became effective on 8eptemher 1, 1975, none 
having been disapproved by the Legislature. 

The three Proposals are: 

Proposal Number 1 
This Proposal amended Rule 5525(c) of the CPLR to 

facilitate the settlement of transcripts on appeal. It provided 
that if the appellant has proposed amendments to the transcript 
of the earlier proceedings and served them together with a copy 
of that transcript on the respondent, and no amendments or 
objections are proposed by the respondent within the time 
prescribed, the transcript, certified correct by the court 
reporter, together with the appellant's proposed amendments, 
shall be deemed correct without stipulation or settlement. 

Proposal Number 2 
This Proposal amended Rule 5529(a) of the CPLR in relation 

to the style and margins of briefs and appendices reproduced by 
offset printing, mimeographing or any method of reproduction 
other than printing. It provided that the bound margin shall be 
at least one inch, and typed matter shall not exceed seven by 
nine and one-half inches, with double spacing between each line 
of text. 

Proposal Number 3 
This Proposal amended Rule 9701 of the CPLR (1) to 

authorize the clerks of the Appellate Division to maintain a card 
index in lieu of large index books of cases, decisions and orders 
and (2) to eliminate the requirement that each department 
maintain an index of the names of all attorneys admitted and 
disciplined in other departments. 

BILLS RECOMMENDED BY THE 
OFFICE OF COURT ADNIINISTRATION 

1. Senate 1641 (Senator Gordon et al) 
Assembly 1977 (Assemblyman Thorp et al) 

This bill amended the Judiciary Law to eliminate provisions 
granting to women an absolute right to an exemption from jury 
duty in the civil and criminal courts of New York State. In 
addition, it provided that prospective jurors seeking excuse 
from or postponement of jury duty may make application 
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therefor to the commissioner of jurors by mail rather than by 
personal appearance. 

This bill became Chapter 4 of the Laws of 1975. 

2. Senate 3692 (Senator Barclay) 
Assembly 5583 (Assemblyman Finl'.) 

This bill amended the Criminal Procedme Law to provide 
that depositions may be used in preliminary hearings and before 
grand jmies unless the court determines, upon application of 
the defendant, that such hem-say evidence is, under the 
particular circumstances of the case, not sufficiently reliable. 

This bill became Chapter 307 of the Laws of 1975. 

3. Senate 5408 (Senator Gordon) 
Assembly 8041 (Rules Committee, request of Assembly
man Thorp) 

This bill amended the E'amily Court Act to conform existing 
statutory provisions mandating the assignment of counsel in 
Family Court proceedings to current constitutional standards. 

This bill became Chapter 682 of the Laws of 1975. 

4. Senate 5407 (Senator Gordon) 
Assembly 8040 (Rules Committee, request of Assembly
man Thorp) 

This bill amended the Family Court Act to redefine and 
clarify the authority of a judge of the Family Court to exercise 
the power of contempt. 

This bill became Chapter 496 of the Laws of 1975. 

5. Senate 6644-A (Senator Gordon) 
Assembly 8536 (Rules Committee) 

This bill amended various pre. visions of the Uniform Justice 
Court Act and the Town Law to provide for the uniform 
maintenance of adequate judicial records in the Town and 
Village Courts throughout the state. 

This bill became Chapter 861 of the Laws of 1975. 

6. Senate 2554 (Senator Gordon) 
Assembly 4470 (Assemblyman Thorp et al) 

This bill amended article 21 of the Judiciary Law to provide 
for the internal management of Supreme Court librm-ies 
consistent with standards established by the Administrative 
Board. 

This bill becanle Chapter 118 of the Laws of 1975. 

7. Senate 6017 (Senator Gordon) 
Assembly 8259 (Rules Committee, request of Assembly
man Thorp) 

This bill amended section 35-a of the Judiciary Law to 
require that on the first business day of each week, any judge or 
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justice who has, during the preceding week, fixed or approved 
one or more fees or allowances of more than $100 for services 
performed by appointees of a court must file a statement with 
the Office of Court Administration on a fOlm to be prescribed 
by the State Administrator. In addition, the bill repealed 
provisions requiring that the appointees themselves file with the 
Office of Court Administration detailed statements about their 
fees and services. 

This bill became Chapter 834 of the Laws of 1975. 

8. Senate 5851-A (Senator Gordon) 
Assembly 8262-A (Rules Committee, request of Assembly
man Brown) 

This bill amended section 1911 of the Uniform City Court 
Act to increase to District Court levels the filing fees payable in 
civil litigation in the City Courts outside the City of New Yorlc 

This bill became Chapter 507 of the Laws of 1975. 

9. SelL:'lte 2552-B (Senator Gordon) 
Assembly 4471 (Assemblyman Thorp et al) 

This bill amended various sections of the Judiciary Law and 
the Court of Claims Act relating to judicial compensation so 
that they accurately reflect the salaries and the expenses 
received by judges of the Court of Appeals, justices of the 
Supreme Court and the Appellate Divisions thereof, and judges 
of the Court of Claims. 

This bill became Chapter 152 of the Laws of 1975. 

10. Senate 2553-A (Senator Gordon) 
Assembly 4621 (Assemblyman Thorp et al) 

This bill amended various sections of the Judiciary Law, the 
Family Court Act, the New York City Climinal Court Act, and 
Chapter 694 of the Laws of 1962 relating to judicial 
compensation so that they accurately reflect the salaries and the 
expenses received by judges of the County Court, the Civil and 
Criminal Courts of the City of New York, the District Courts 
and City Courts in cities having a popUlation of 50,000 or more. 

This bill became Chapter 150 of the Laws of 1975. 

11. Senate 6387 (Rules Committee) 
Assembly 8448 (Rules Committee, request of Assembly
men Frey and Nicolosi) 

This bill amended CPLR 5515 to provide (1) that whenever 
ru1 appeal is taken to tb e Gourt of Appeals, a copy of the notice 
of appeal shall be sent to the clerk of t1le Court of Appeals by 
the clerk of the office where the notice of appeal is required to 
be filed and (2) that whenever the Appellate Division grants 
permission to appeal to the Court of Appeals, a copy of the 
order grru1ting such permission shall be sent to the clerk ofthe 
Court of Appeals by the clerk of the Appellate Division. 

This bill became Chapter 491 of the Laws of 1975. 
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12. Senate 6665 (Senator Barclay) 
Assembly 7967 (Assemblyman Fink) 

This bill amended section 902 of the CPLR to require the 
plaintiff in a class action to move for an order requesting the 
court to determine whether the action is to be maintained 
within 60 days after the time to serve a responsive pleading has 
expired for all persons named as defendants. 

This bill became Chapter 474 of the Laws of 1975. 

13. Senate 2388-B (Senator Gordon) 
Assembly 3134-B (Assemblyman Thorp) 

This bill amended section 427 of the Family Court Act to 
permit a court to authorize, in its general discretion, service of a 
summons and petition in a support proceeding by ordinary mail 
to the last known address of the respondent. 

This bill became Chapter 41 of the Laws of 1975. 

14. Senate 2557 (Senator Gordon) 
Assembly 5640 (Assemblyman Herbst et al) 

This bill repealed section 215 of the JUdiciary Law to 
eliminate the requirement that the State Administrator appoint 
a director of administration of the courts in each judicial 
department. 

This bill became Chapter 421 of the Laws of 1975. 

15. Senate 2555 (Senator Gordon) 
Assembly 5920 (Assemblyman Thorph _ 

This bill amended section 429 of the JUdiciary Law (1) -to 
provide that the expenses of a disciplinary proceeding involving 
a judge of a local court shall be paid by the State, rather than 
by the municipality in which the judge holds office and (2) to 
require the Appellate Division to designate a justice of the 
Supreme Court, rather than a nonjudicial referee, to take the 
proof in such a proceeding. 

This bill became Chapter 811 of the Laws of 1975. 

16. Senate 3420 (Senator Lombardi) 
Assembly 4382 (Assemblyman Riford) 

This bill amended the Cortland City Court Act to increase 
from two to six years the term of office of a judge of the 
Cortland City Court elected after September 1,1975. 

This bill became Chapter 159 of the Laws of 1975. 

17. Senate 2131 (Senator Gordon) 
Assembly 2682 (Assemblyman Thorp) 

This bill added to the unconsolidated laws an interim 
provision, expiring September 1, 1975, requiring a court to 
direct that women jurors be added to the jury panel for the 
term if a defendant in a criminal action establishes that women 
are grossly underrepresented. 

This bill became Chapter 21 of the Laws of 1975. 

*4S_4!Iiiil:J'if JS 
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18. Senate 6938 (Rules Committee) 
Assembly 8817 (Rules Committee) 

This bill granted all state-paid nonjudicial employees of the 
unified court system the same salary increases as were granted 
employees of the executive branch. 

111is bill became Chapter 820 of the Laws of 1975. 

19. Senate 6937 (Rules Committee) 
Assembly 8828 (Rules Committee) 

This bill amended Chapter 820 of the Laws of 1975 to 
provide that the amount received by state-paid nonjudicial 
employees of the unified court system shall not be regarded as 
salary or compensation for retirement purposes or for the 
purpose of determining the right to an increase of salary or to a 
salary increment. 

This bill became Chapter 819 of the Laws of 1975. 

20. Senate 4700 (Senator Gordon et all 
Assembly 6625-B (Assemblyman Thorp et all 

This bill, modeled after the Federal Jury Selection and 
Service Act of 1968, would have amended the Judiciary Law to 
provide the courts of New York with a uniform state-wide 
system for the selection of juries which clearly meets all 
constitutional requirements that grand and petit jUlies are to be 
selected at random from a fair cro:,;> section of the citizenry. 

This bill passed the Assembly, but died in the Senate. 

21. Senate 6388 (Rules Committee) 
Assembly 8447 (Rules Committee, request of Assembly
man Frey) 

This bill would have amended CPLR 3401 and 3402 to 
require that a statement of readiness for trial be filed with the 
note of issue. In addition it would have required that the form 
of these court papers henceforth be as prescribed by the State 
Administrator. 

This bill died in both the Senate and the Assembly. 

22. Senate 6478 (Rules Committee) 
Assembly 8449 (Rules Committee) 

This bill would have amended the Judiciary Law and the 
CPLR to provide that a nonresident may be admitted to the 
New York Bar not only if, as at present, he is employed full 
time within the state, but also if he intends to have an office for 
the practice of law in New York upon his being admitted. 

This bill died in both the Senate and the Assembly. 

23. Senate 3733 (Senator Barclay) 
This bill would have amended the Criminal Procedure Law to 

require prompt notification by the distlict attorney in a 
superior court criminal proceeding of his intent to offer 
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identification or admission evidence against a defendant, pxcept 
an electronically intercept(->d communication. In actdition, it 
would have required the defendant to make his motion to 
suppress, if any, within 45 days thereafter. 

This bill passed the Senate, but died in the Assembly. 

24. Senate 3404 (Senator Marino) 
Assembly 4672 (Assemblyman Thorp) 

T11i<; bill would have amended section 486-a of the Judiciary 
Law to require clerks of courts to certify to the appropriate 
Appellate Division all climinal convictions of attomeys. 

This bill passed the Asserrhly, but died in the Senate. 

25. Senate 3262 (Senatm Stafford) 
Assembly 4160 (Assemblyman Solomon) 

This bill would have amended the Glens Falls City Court Act 
to correct an ambiguity relating to the term of office of judges 
of the Glens Falls City Court. 

This bill passed the Assembly, hut died in the Senate. 

26. Senate 6172 (Rules Committee) 
Assembly 8323 (Rules Committee, request of Assembly
man Sclnuner) 

This bill would have repealed sped&! administrative 
provisions in the Emergency Dangerous Drug Control Program 
(Chapter 603 of the Laws of 1973) that were rendered 
unnecessary by the integration of narcotics and predicate felony 
parts into the existing trial and administrative structure of the 
eourts. 

This bill passed the Senate, but died in the Assembly. 

27. Senate 6168 (Rules Committee) 
Assembly 8422 (Rules Committee, request of Assembly
man Thorp) 

This bill would have an1ended section 4 of the Court of 
Claims Act to provide that the annu&! salary of the presiding 
judge of the Court of Claims shall be equal to the annual salary 
of an associate justice of the Appellate Division. 

This bill passed the Senate, but died in the Assembly. 

28. Senate 6386 (Rules Committee) 
rrhis bill would have amended article 5 of the CPLR to 

provide that an article 78 proceeding brought by an inmate of a 
facility under the supervision of the State Department of 
Correctional Services, or by a patient in a faeility under the 
supervision of the State Department of Mental Hygiene, shall be 
commenced in the county where the facility is located. In 
addition, it would have conferred on a court the discretion to 
transfer such a proceeding, on motion of a party or on its own 
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motion, to another county in the judicial district where the 
facility is located. 

This bill died in the Senate. 

29. Senate 6365 (Rules Committee) 
Assembly 8429 (Rules Committee) 

This bill would have amended section 465(1) of the Judiciary 
Law to increase the bar examination fee from $50 to $100. 

This bill died in both the Senate and the Assembly. 
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THIRTEENTH ANNUAL REPORT OF THE JUDICIAL CONFERENCE 

to 

THE LEGISLATURE 

on 

THE CIVIL PRACTICE LAW AND RULES 

February 1, 1975 

INTRODUCTION 

The Report here submitted is the Twelfth Annual Report to 
the Judicial Conference by the Committee to Advise and 
Consult with the JUdicial Conference on the Civil Practice Law 
and Rules. At present, the members of the Committee are: John 
T. Frizzell, Hyman W. Gamso, Raymond W. Hackbarth, William 
E. Jackson, John M. Keeler, Victor A. Kovner, Harold Meriam, 
Jr., Lewis M. Mullarkey, Maurice N. Nessen, Professor Herbert 
Peterfreund, George C. Pratt, and G. Robert Witmer, Jr. Mr. 
Frizzell, an attorney from Buffalo, and Mr. Kovner, an attorney 
from New York City, were appointed to the Committee in 1974. 
They replace, respectively, Philip Magner, Esq. and the Honor
able Samuel Tripp, both of whom served on the Committee for 
many years with fidelity and distinction. Professor Adolf 
Homburger of the State University of New York at Buffalo is 
Chairman. 

In addition to advising and consulting with the JUdicial 
Conference with respect to proposed legislation derived from 
individual suggestions and studies, the Committee has continued 
to cooperate with legislative committees and the office of the 
Governor's Counsel in reviewing pending CPLR legislatlOn. This 
cooperation involves the evaluation of the various bills pending 
before the Legislature. On the basis of such evaluations and the 
memoranda in support of the bills recommended by the Judicial 
Conference, the staff, on behalf of the Advisory Committee, 
responds to numerous inquiries from legislative staffs with 
reference to CPLR legislation, and the Office of Court 
Administration has the benefit of the views of the Advisory 
Committee in responding to the requests of the Governor's 
Counsel to comment upon bills amending the CPLR which are 
awaiting action by the Governor. 

Turning first to last year's legislation, sponsored by the 
Judicial Conference on the advice of the Committee, Chapter 
742 of the Laws of 1974 repealed Article 14, entitled "Action 
Between Joint Tort-Feasors", and inserted in lieu thereof a new 
.Axticle 14, entitled "Contribution." The bill also amended 
General Obligations Law Section 15-108. 

The purpose of enacting a new Article 14 was to codify the 
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fundamental rule of Dole v. Dow Chemical Co., 30 N.Y. 2d 143 
(1972) and its progeny and clarify its application so that (1) 
there is no longer the requirement of a joint money judgment 
against tortfeasors if contribution is to be allowed among them; 
and (2) the courts are no longer restricted to either apportion
ing liability for contribution on a pro rata basis, if the statutory 
prerequisites for contribution have been met, or shifting 
responsibility entirely from one tortfeasor to another under the 
primary-secondary tortfeasor doctrine of indemnification. In
stead, under new Article 14, the courts may apportion the 
shares of the contributing tortfeasors on the basis of their 
comparative degrees of culpability. 

The amendment of General Obligations Law section 15-108 
was intended to remove the disincentive to settle which existed 
under Dole for a tortfeasor because he remained subject to 
contribution to other tortfeasors against whom a judgment in 
favor of the injured party might be rendered. Under the new 
statutory scheme, the settling tortfeasor is no longer subject to 
a claim for contribution by other persons who are liable to the 
injured party; neither can he assert a claim for contribution 
against them. Rather, the claim of the injured party against 
other tortfeasors is reduced by the amount of the settlement or 
by the amount of the equitable share of the damages attribut
able to the released tortfeasor, whichever is greater. 

In addition to the above-described statutory change, the 
Judicial Conference promulgated five Proposals, all of which 
became effective September 1, 1974.: 

Proposal Number 1. Subdivision (a) of rule 2101 was 
amended, in the interests of conservation and economy, to 
provide that courts and other public agencies shall have an 
additional two years after September 1, 1974, the effective date 
of the 1973 amendment requiring most papers served or filed in 
actions to be letter size, to utilize present stocks of over-size 
forms. 

Proposal Number 2. This proposal amended subdivisions (a) 
and (b) of rule 2216 governing motion practice, to make it clear 
that in New York City, where a moving party fails to appear, 
the court must deny the application for relief, but that outside 
of New York City, although the moving party fails to appear, 
the court may grant the application for relief on the basis of 
submitted papers. 

Proposal Number 3. Subdivision Ca) of rule 3042 was 
amended to provide that a motion to modify a demand for a 
bill of particulars must be made within ten, rather than five 
days as previously provided, after the receipt of the demand. 
The unamended rule was seldom observed since the court, in its 
discretion and in the interest of justice, generally excused the 
delay in not making the motion within the brief time permitted. 
Much difficulty and many motions will be eliminated by 
enlarging the time within which to move to modify a demand 
for a bill of particulars to ten days after receipt thereof. 
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Proposal Number 4. Rule 9002 was amended to read that in 
case of death, sickness, resignation, removal from or expiration 
of office or other disability or legal incapacity of a juage after 
verdict, report, decision, or upon the determination of a motion 
or special proceeding in any matter in a civil judicial proceeding, 
any judge of the same court may sign the judgnlent or order 
carrying out the verdict, report, decision or determination. The 
phraseology "or upon the determination of a motion or special 
proceeding" was inserted by this proposal. 

Before amendment, there was no statute or rule providing for 
a substitute or successor judge to act on the determination of a 
motion or special proceeding. The amendment thus removed 
the necessity in such cases for duplicative proceedings. 

Proposal Number 5. Rule 9406 was amended to delete the 
second subdivision thereof which provided that no person may 
be admitted to the bar in New York State unless he is a citizen 
of the United States. The remaining subdivisions were re
numbered accordingly. 

The requiremen~ that an attorney must be a citizen of the 
United States is obsolete and unconstitutional in light of the 
United States Supreme Court decision in In re Griffiths, 37 L. 
Ed. 2d 910 (1973). 

The report which follows this introduction is divided into 
four parts. 

The first part is based on an in-depth study of proposed 
legislation on comparative negligence authored by Professor M. 
E. Occhialino of Syracuse University Law School. 

Dole v. Dow Chemical Co., 30 N.Y.2d 143 (1972) established 
a standard of comparative negligence with respect to contribu
tion among joint tort feasors. Dole stands for the proposition 
that each wrongdoer who is subject to liability to the injured 
party may seek contribution from other wrongdoers on the 
basis of their comparative degrees of culpability. L. 1974, ch. 
742 codified that rule by new CPLR Article 14 and removed 
the disincentive for a tortfeasor to settle, existing under Dole, 
by an amendment of section 15-108 of the General Obligations 
Law, which reduces the injured party's claim by the amount of 
a settlement or by the amount of the equitable share of 
damages attributable to a release tortfeasor, whichever is larger. 
However, the new legislation left unimpaired the common law 
rule of contributory negligence, barring recovery by an injured 
party if he is guilty of negligence in any degree. \Vhile the 
Committee was fully aware that doctrinal consistency, logic and 
justice demand the adoption of the principle of comparative 
negligence, it was deemed advisable to await the adoption of the 
1974 amendments before moving in that direction. 

Comparative negligence applied to plaintiff and defendant 
has long been supported by the CPLR Advisory Committee and 
by the Judicial Conference. It is the law in a number of other 
jurisdictions. Professor Occhialino's study likewise supports the 
enactment of a comparative negligence standard applicable as 
between plaintiff and defendant. The Advisory Committee 
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accordingly proposes a bill for submission to the 1975 
Legislature (infra). The proposed legislation would not be 
marred by the complexities and inequities of the legislation 
vetoed by the governor in 1974 (See Asselubly 11952; Veto 
Memorandum #171). 

The second part of the report deals with a number of 
proposed statutory and rule changes; some are resubmissions of 
past proposals in original or modified form; others are new. 

The third part of the report discusses briefly a draft study, 
together with legislative proposals, prepared by Professor Paul 
S. Graziano of St. John's University School of Law. That study, 
which is presently under consideration by the Advisory Com
mittee, relates to Section 50-e of the General Municipal Law 
(notice of claim). 

The fourth and final part of the report deals with future 
studies planned by the Committee and past studies which have 
not been fully implemented by legislation but which remain 
under active consideration .. , 

j 

PART I - COMPARATIVE NEGLIGENCE 
-, 

The following proposals are based on a study authored by 
Professor M. E. Occhialino of Syracuse University Law School. 
The implementing legislation recommended herein will com
plete the application of the principle of comparative negligence 
begun by Dole v. Dow Chemical Co., 30 N.Y. 2d 143 (1972). 

The Committee to Advise and Consult with the Judicial 
Conference on the CPLR has long supported the enactment of a 
comparative negligence statute. The Committee believes that 
the traditional contributory negligence rule has, by rigid 
application, become an obstacle to the dispensing of substantial 
justice. 

Ever since the Court of Appeals in Dole, sweeping away 
formalistic rules, applied the more realistic and fairer standard 
of comparative negligence to contribution among joint tort
feasors, the time has been ripe for extending that standard to 
the case-in-chief. 

Generally, the proposed bill provides that in any action to 
recover damages for personal injury, injuDj to property or 
wrongful death, where either contributory negligence or as
sumption of lisle is asserted as a defense, that defense shall not 
bar recovery, but damages would be diminished in the propor
tion which the culpable conduct attdbutable to the claimant or 
decedent bears to the culpable conduct which caused the 
damages.. 

The Committee recommended disapproval of a comparative 
negligence bill in 1974 only because its many objectionable 
features would have subverted the desired benefit. 

The main criticisms of the 1974 bill, which was vetoed by the 
Governor largely on the recommendation of the Office of Court 
Administration and the evaluation of the Advisory Committee, 
would be met by the proposed bill. 

The 1974 bill would have barred plaintiff's recovery if he 
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were found to be more than fifty percent negligent. The 
Committee reasoned that this rigid rule was subject to the same 
kind of equitable criticism as the contributory negligence rule 
itself. The proposed bill, in contrast, would enact the more 
equitable standard of pure comparative negligence which would 
permit plaintiffs in such situations to receive proportionately 
diminished recoveries but would not bar recovery. 

It was not clear whether the 1974 bill was intended to 
embrace breach of warranty and strict liability causes of action. 
It is intended that the provisions of the proposed bill would 
extend to such cases, and this intent should be clearly stated in 
the memorandum in support of the bill. 

The 1974 bill was ambiguous in respect to the formula for 
diminution of claimant's damages. The proposed bill would 
clearly provide that the diminishment would be in the propor
tion which the claimant's culpable conduct bears to the 
culpable conduct which caused the damage. This phraseology 
would clearly include persons not named as parties as well as 
defendants named but not served. 

The 1974 bill did not deal with the vital problem of 
retroactivity. Thus, the provision changing burden of proof in 
that bill might have been construed as a change in adjective law, 
retroactive to pending causes of action, while other provisions 
might have been construed as substantive and prospective. The 
result would have been a chaotic situation as to pending cases. 
The proposed bill would make it clear that all of the proposed 
new provisions of law would apply only to causes of action 
accruing after September 1, 1975. 

Finally, the proposed bill is more concise in form than the 
1974 bill. 

The substance of the proposed statutory amendments, with 
brief comments, follows: 

General Obligations Law, Article 10 (new) Proposed Change 
It is recommended that a new article be inserted in the 

General Obligations Law, to be Article 10, to read substantially 
as follows: 

ARTICLE 10 - DAMAGE ACTIONS; EFFECT OF 
CONTRIBUTORY NEGLIGENCE AND 

ASSUMPTION OF RISK 

§10-101. 

§10-102. 
§10-103. 

Damages recoverable when contributory negligence 
or assumption of risk is established. 
Burden of pleading; burden of proof. 
Applicability. 

§10-101. Damages recoverable when contributory negligence or 
assumption of risk is established. 

In any action to recover damages for personal injury, injury 
to property, or wrongful death, the culpable conduct attribut
able to the claimant or to the decedent, including contributory 
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negligence or assumption of risk, shall not bar recovery, but the 
amount of damages otherwise recoverable shall be diminished in 
the proportion which the culpable conduct attributable to the 
claimant or decedent bears to the culpable conduct which 
caused the damages. 

Comment 
(a) Because contributory fault is a defense in actions based 

upon a theory of strict products liability (Codling v. Paglia, 32 
N.Y.2d 330 (1973)), and those based upon a theory of breach 
of warranty, (Velez v. Craine & Clark Lumber Corp., 33 N.Y.2d 
117 (1973)) and because "assumption of risk" has been held to 
be a defense in an action based upon strict products liability 
(Bolm v. Triumph Corp., 33 N.Y.2d 151, 157 (1973); accord, 
Restatement (Second) of Torts §402 A, comment N (1965», 
this article is applicable not only to negligence actions, but to 
all actions brought to recover damages for personal injury, 
injury to property or wrongful death whatever the legal theory 
upon which the suit is based. 

(b) The phrase "culpable conduct" is used instead of 
"negligent conduct" because this article will apply to cases 
where the conduct of one or more of the parties will be found 
to be not negligent, but will nonetheless be a factor in 
determining the amount of damages. For example, in Velez v. 
Craine & Clark Lumber Corp. (33 N.Y.2d 117 (1973», 
defendant was found to have breached a warranty but was not 
chargeable with negligence. Under existing law, the contri
butory negligence of the plaintiff would be a complete bar to 
recovery. This article permits the apportionment of damages in 
cases such as Velez in which the plaintiff's negligence may be 
the only negligence, but the defendant's conduct is nonetheless 
"culpable" and therefore to be considered in determining 
damages. 

The Court of Appeals has spoken of "relative degrees of 
culpability" in a related context (0 'Dowd v. American Sur. Co. 
of New York, 3 N.Y.2d 347, 353 (1957», and in Guarino v. 
Mine Safety Appliance Co. (25 N.Y.2d 460 (1969» the court 
clearly indicated that the phrase "culpable conduct" was broad 
enough to encompass not only negligence but also other 
breaches of legal duties ("culpable act, whether it stems from 
negligence or breach of warranty." Guarino v. Mine Safety 
Appliance Co., 25 N.Y.2d 460, 465 (1969». 

The phrase is consistent with that used in section 1402 of the 
,CPLR which provides that contribution "shall be determined in 
accordance with the relative culpability of each person ... " and 
is used in this article for the same reason that led to its adoption 
in article fourteen of the CPLR. See 1 McKinney's Session Law 
News of New Yorh, p. A-25 and A-2<1 (1974). 

(c) This article equates .the defenses of contributory negli
gence and assumption or-risk by providing that neither shall 
continue to S8!:':':: as a complete defense in actions to which this 
article apphes. This is consistent with the result reached in the 
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vast majority of states that have adopted some form of 
comparative negligence (e.g., Oregon Laws 1971, c.688 ssl; 
McConville v. State Farm Mutual Automobile ins. Co., 15 Wisc. 
2d 374, 113 N.W.2d 14 (1962); Lyons v. Redding Construction 
Co., 83 Wash. 2d 86, 515 P.2d 821 (1973). But see Dendy v. 
City of Pascagola, 193 S'0.2d 559 (Miss. 1967)), The statute is 
also consistent with the position taken by the New York courts, 
which have found that "there is a borderline where the concept 
of contributory negligence merges almost imperceptibly into 
that of acceptance of a risk ... Very often the difference is 
chiefly one of terminology." McFarlane v. City of Niagara Falls, 
247 N.Y. 340, 349 (1928) (Cardozo). 

On occasion, a New York court has taken the position that 
assumption of risk is not a mere defense to an action for 
negligence, but actually negates any duty owed by the 
defendant to the plaintiff: "The doctrine of assumption of risk 
lies in the maxim volenti non fit injuria. Based as it is upon the 
plaintiff's assent to endure a situation cr.eated by the negligence 
of the defendant, it relieves the defendant from perfonning a 
duty which might otherwise be owed to the plaintiff where the 
plaintiff has assumed the risk of harm ... no breach of duty by 
the defendant is shown and consequently no negligence." 
McEvoy v. City of New York, 266 App. Div. 445, 447, (2nd 
Dep't 1943), aff'd., 292 N.Y. 654 (1944). 

Such an analysis would bar plaintiff's recovery as a matter (If 
law, thereby undermining the purpose of this article - to 
permit partial recovery in cases in which the conduct of each 
party is culpable. Just as there has been a "general softening of 
the rigidities of the doctrine of contributory negligence" with 
"a tendency to treat it almost always as a question of fact" 
(Rossman v. La Grega, 28 N.Y. 2d 300, 306 (1971)), as well a~ a 
growing recognition that "the great issue is not liability but the 
damages recoverable for injuries" (Andre v. Pomeroy, 35 
N.Y.2d 361, 3'70 (1974) (Breitel, dissenting)), it is expected 
that the courts. will treat assumption of risk as a form of 
culpable conduct under this article. 

In appropriate cases, of course, the finder of fact may 
determine that the plaintiff's conduct in assuming the tisk is the 
sole culpable conduct, and diminish damages accordingly. 

(d) "AssumptIon of lisk" and "contributory negligence" are 
not the only doctrines that might be included within the phrase 
"culpable conduct." The Court of Appeals has recently deter
mined that "use of [aJ ... product for other than its normally 
intended purpose or other than in the manner normally 
intended" isa form of contributory "fault" which bars recovery 
in an action based upon a theory of strict products liability 
(Codling v. Paglia, 32 N.Y.2d 330, 343 (1973)); that defense 
constitutes a form of "culpable conduct." So too, the "patent 
danger" rule, made applicable in negligence actions in Campo v. 
Schofield (301 N.Y. 458 (1950)). and recently applied to strict 
products liability cases should be considered within the frame
work of this article as a factor to be weighed by the trier of fact 
in determining whether to diminish damages. Bolm v. Triumph 
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Corp., 33 N.Y. 2d 151, 159 (1973) ("the issue ... presents a 
question of fact ... ") 

Neither the specific examples of culpable conduct mentioned 
in the statute nor those used in this comment are necessarily 
exhaustive of the range of "culpable conduct" which may 
properly be considered. Judicial development of the concept of 
"culpable conduct" consistent with the goa1s of this article is 
not precluded. 

(e) In determining the total "cul~able conduct which caused 
the damages," the cupable conduct of the defendant as well as 
that of the claimant must be considered. The defendant's 
culpable conduct may include, but is not necessarily limited to, 
negligence, breach of warranty l a violation of statute giving rise 
to civil liability, conduct giving lise to liability upon a theory of 
strict liability, and intentional misconduct. 

(f) In applying this article, not only the cupable conduct of 
the claimant or decedent is to be considered, but also any 
culpable conduct which is legally attributable to him though 
actually committed or performed by another. However, this 
article is not intended to create vicarious liability or to expand 
the doctrine of imputed contributory negligence, and should be 
interpreted in harmony with recent decisional law which 
severely restricts, if it does not entirely eliminate, the doctrine 
of imputed or vicarious contributory negligence. Kalechman v. 
Drew Auto Rental, Inc., 33 N.Y. 2d 397 (1973). 

(g) This article requires that the culpable conduct attribut
able to the decedent or claimant be compared with the total 
culpable conduct which caused the damages. Several specific 
policy decisions have been incorporated thereby. 

(1) Joint and Several Liability. It is not intended that this 
article change the present rule of joint and several liability 
among tortfeasors (Barrett v. The Third Avenue Ry. Co., 45 

. N.Y. 628 (1871); Gleich v; Volpe, 32 N.Y.2d 517,523-524 
(1973», nor is it intended to preclude judicial reconsideration 
of the rule. 

(2) Causal Culpability. Only culpable conduct which was a 
substantial factor in causing the harm for which recovery is 
sought is to be considered in determining the amount by which 
damages are to be diminished. For example, if P accepts a ride 
in an automobile driven by A, with lmowledge that A is 
intoxicated, and P is injured when B negligently drives his 
vehicle into the rear of A's vehicle which is properly stopped for 
a red traffic signal, in P's action against B, there will be no 
diminution of damages. While P may have engaged in culpable 
conduct in accepting a ride with A, that conduct was not a 
substantial factor in causing the danlage suffered by P. 

(3) Culpability of Non-party. It is possible that a person 
whose culpable conduct contributed to the damages may not be 
a party to the action instituted by the claimant, as where one of 
several tortfeasors has settled with the claimant, 01' is unknown, 
or is not subject to the jurisdiction of the court in which the 
claimant has filed suit. 
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In the usual case the requirement that claimant's conduct 
be compared with the total culpable conduct of all persons, 
whether or not parties to the action, should not add to the 
complexity of the trial nor should it impose unfair burdens 
upon any party to the action. It is included primarily to reflect 
the compatability of this article with article fourteen of the 
CPLR, and section 15-108 of the General Obligations Law. 

If the claimant sues tortfeasor A and not tortfeasor B, the 
culpable conduct attributable to claimant should be considered 
in light of the total culpable conduct-that of the claimant, of 
A, and of B. As under present law (Barrett v. The Third Avenue 
Ry. Co., 45 N.Y. 628 (1871)), A will be liable for the full 
amount of claimant's damages less the percentage found 
attributable to the; claimant. There is, therefore, no incentive 
for A to demonstrate that B was also culpable. Cf. James, 
Connecticut's Comparative Negligence Statute: An Analysis of 
Some Problems, 6 Conn. L. Rev. 207,219-221 (1974). 

Where B has settled with claimant, however, A will not 
only wish to demonstrate that claimant was chargeable with 
culpable conduct, but 'will also wish to have the finder of fact 
determine the percentage of culpability attributable to B, since 
it is possible that judgment will be entered against A only after 
the damages suffered by claimant have been twice reduced
once to reflect claimant's culpable conduct, and once to reflect 
B's culpability. See N. Y. Gen. Obl. Law section 15-108 
(McKinney's 1974 Supp.); CPLR rule 4533(b). 

(4) Form of Verdict. The traditional discretion of the 
court to determine the form that the verdict shall take (CPLR 
rule 4111(a); 4 Weinstein, Korn & Miller, New York Civil 
Practice, ~ 4111.04 (1973)), remains unimpaired by this article. 
Experimentation with special verdicts (CPLR rule 4111(b)) and 
general verdicts accompanied by written answers to inter
rogatories (CPLR rule 4111(c)) is ~xpected, and if subsequent 
experience demonstrates the superiority of a particular form of 
verdict for actions to which this article applies, appropriate 
legislative changes in this article, or appropriate modification of 
CPLR rule 4111 will be considered. 

(h) The doctrine of "last clear chance" which has been 
recognized in New York (e.g., Lee v. Pennsylvania R.R. Co., 
269 N .. Y. 53 (1935)), may be considered as a doctrine created 
to overcome the harsh results of the rule that bars any recovery 
when the claimant has been found guilty of contributory 
negligence. Prosser, The Law of Torts, p. 428 (4th ed. 1973). 
Because the doctrine of last clear chance overcompensates for 
the rule of contributory negligence by imposing full liability 
upon the defendant where both the claimant and the defendant 
are at fault, it is "obviously inadequate ... as an ultimate just 
solution" (Prosser, The Law of Torts, p. 428 (4th ed. 1973), 
and has been labelled a "transitional doctrine," bridging the 
movement from contributory negligence to comparative negli
gence. James, Last Clear Chance: A Transitional Doctrine, 47 
Yale L. J. 704 (1938). 

Recognizing the inappropriateness of continuing to apply 
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"last clear chance" to a scheme of comparative negligence, some 
states have expressly abolished the doc.:trine in the statute 
creating comparative negligence (e.g., Conn. Public Act No. 
73-622. Section l(c) (1973», and in the only jurisdiction to 
establish comparative negligence by judicial decision, the court 
declared: "The doctrine of last clear chance would, of course, 
no longer have application in these cases." Hoffman v. Jones, 
280 So. 2d 431, 438 (Fla. 1973). , 

Because the New York courts have consistently recognized 
that where contributory negligence is not claimed as a bar to 
recovery, the doctrine of last clear chance is not to be applied 
(e.g., Poll~ v. New York Central R.R. Co., 10 A.D. 2d 703 (1st 
Dep't 1960); Jasinski v. New Yorl? Central R.R. Co., 21 A.D. 2d 
456 (4th Dep't 1964», it was thought unnecessary to include 
an express provision in this article abolishing the doctrine. See 
Cushman v. Perkins, 245 A.2d 846 (Ma.ine 1968). 

The continued separate existence of the doctrine of last clear 
chance cannot be justified; the factors which the doctrine took 
into consideration can more appropriately be considered in 
determining the "culpable conduct" and the issue of causation 
of damages under this article. (See Storr v. New York Central 
R.R. Co., 261 N.Y. 348, 351 (1933». 

(i) Under prior law, where plaintiff sued defendant in 
negligence for personal injuries and defendant denied negli
gence, and counterclaimed for damages suffered by him, only 
one party would be entit)'ld to a verdict and judgment, for if 
both parties were guilty ot negligence, neither could recover. 

This article permits a finding that while each of the parties 
is culpable, each is entitled to recover some pOltion of his 
damages. For instance, if plaintiff sues for $5,000 and defen
dant asserts in a counterclaim that he is entitled to $10,000 in 
damages, the finder of fact could determine that each was 
negligent, and that the culpability of each party was fifty 
percent, thus entitling plaintiff to $2500 and defendant to 
11>5,000. 

It is the intent of this prorosed legislation that no casualty 
insurance company, or other insurer, shall apply as a set-off to 
payment pursuant to a policy of insurance any amount by 
which a recovery against its insured was diminished by reason of 
a counterclaim or cross-claim asserted by the insured pursuant 
to this article. 

Where only one judgment is entered (see CPLR section 
3019(d», it is the responsibility of the court to assure that the 
finder of fact repOlts its verdict in a fOlnl which will permit this 
legislative intent to be effectuated. See CPLR rule 4111; CPLR 
rule 5016(b). 

If this legislative policy cannot be fulfilled where only one 
judgment is entered, the court should enter two judgments, 
reflecting the right of each party to recover. CPLR rule 
3019(d). In such a case it is, of course, the intent of the 
legislature that a casualty insurance company representing one 
of the parties not be permitted to set off against its obligation 
under the policy of insurance, the judgment in favor of its 

.~iS4 - g .. 
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insured against the other party to the litigation. 
Secion 3019(d) of the CPLR provides that a separate 

judgment may not be had for a cause of action contained in a 
counterclaim or cross-claim "unless the court so orders." It 
appears, therefore, that the nonnal procedure when such claim 
is asserted is to try both the claim and counterclaim together, 
and to enter only a single judgment for the difference between 
the amounts awarded in each claim. 3 Weinstein, Korn & Miller, 
New York Civil Practice, 1/3019.02 (1973). 

Because there are legitimate policy reasons for preferring that 
routine use of multiple judgments be avoided (see e.g., Illinois 
McGraw Elec. Co. v. John J. Walters, Inc., 7 N.Y.2d 874 
(1959); Pease & Elliman, Inc. v 926 Park Avenue Corp., 23 
App. Div. 2d 361 (1st Dep't 1965); Dalminter, Inc. v. Dalmine, 
S.P.A., 28 App. Div. 2d 852 (1st Dep't), aff'd, 23 N.Y.2d 653 
(1968)), entry of two judgments has not been made mandatory 
in all cases. 

Confident that the legislative intent will be fulfilled and that 
existing legislation and procedural rules are adequate to 
accomplish that result, it was deemed unnecessary to provide a 
specific prohibition against setoff. (See, e.g., Rhode Island Stat. 
Ann. Section 9·20·4.1 (1971)). 

§10-102. Burden of pleading; burden of proof. 
Culpable conduct claimed in diminution of damages, in 

accordance with § 10-101, shall be an affirmative defense to be 
pleaded and proved by the party asserting the defense. 

Comment 
(a) The New York Court of Appeals has noted: "Although 

New York has clung to a rule that a living plaintiff must 
establish his own freedom from negligence, it is the majority 
rule in this country that in all negligence actions, including 
those maintained by living persons for injury or property 
damage, the defendant claiming contributory negligence of the 
plaintiff has the burden of showing it .... And it is likewise the 
general rule where contlibutory negligence is an affirmative 
defense the injured person 'is presumed to have used 
due ... care.'" Rossman v. La Grega, 28 N.Y.2d 300, 304 
(1971). This section brings New York law on the issue into 
conformity with the majority rule and represents the culmi
nation of the gradual but persistent erosion of the rule that 
freedom from contributory negligence must be pleaded and 
proven by the plaintiff. Johnson v. Hudson River R.B. Co., 20 
N.Y. 65, 70-71 (1859); Schafer v. City of New Yor7~, 154 N.Y. 
466, 472 (1897); N.Y. EPTL 5-4.2 (McKinney's 1967) (derived 
from L. 1913, ch. 228); Rossman v. LaGrega, 28 N.Y. 2d 300 
(1971); Schecter v. Klanfer, 28 N.Y.2d 228 (1971); Wartels v. 
County Asphalt, Inc., 29 N.Y.2d 381 (1972) (Unusual facts 
"reduced plaintiff's burden of proof close to the vanishing 
:point"); Codling v. Paglia, 32 N.Y.2d 330, 343 (1973) 
("contributory fault of the plaintiff is a defense to an action for 
strict products liability") (emphasis added.) 



246 

(b) Because "they are both manifestations of the same or 
similar considerations ... burden of pleading and burden of 
proof are usually parallel." James, Civil Procedure p. 265 
(1965). This is generally true in New York (3 Weinstein, Korn & 
Miller, New York Civil Practice ~ 3018.14 (1973)), and there is 
no rea'>on to make an exception where one seeks to diminish 
damages otherwise recoverable by asserting, pursuant to this 
article, that the claimant's culpable cDnduct contributed to his 
harm. This article may be viewed as having created a partial 
defense, the effect of which is to mitigate damages, and such 
defenses traditionally must be pleaded affirmatively. 3 Wein
stein, Korn & Miller, New York Civil Practice ~: 3018.17 
(1973); Cf. Rehill v. Rehill, 306 N.Y. 126 (1953). 

§lO-l03. Applicability. 
This article shall apply to all causes of action accruing on or 

after September 1,1975. 

Comment 
(a) A clear majority of states which have passed legislation 

establishing some form of comparative negligence have specif
ically provided that the statute should be applied prospectively 
only, to causes of action that arise after the effective date of the 
statute (e.g. Texas Law: 1973, c. 28, ssA), while the remaining 
few provide either that the statute shall be applied to actions 
filed after the effective date of thE' statute (Rhode lsI. Stat. 
Ann. ss9-20-4), 01' to trials commenced after the effective date 
of the statute (Minnesota Laws 1969, c. 624 ss.2). Where the 
statute has been silent, the courts have uniformly applied the 
statute only prospectively. E.g., Joseph v. Lowery, 495 P.2d 
273 (Oregon 1972). 

While at least one court has upheld the validity of a statutory 
provision calling for retroactive application of a comparative 
negligence statute (Peterson v. City of Minneapolis, 173 N.W.2d 
353 (1969», the result in New York of litigation challenging 
such a provision is not free from doubt. Compare Deuscher v. 
Cammerano, 256 N.Y. 328 (1931) and Sackheim u. Pigueron, 
215 N.Y. 62 (1915) with Jacobus v. Colgate, 217 N.Y. 235 
(1916) and Autocar Sales & Service Co. v. Hansen, 270 N.Y. 
414 (1936). The criteria for judging retroactivity established by 
the Court of Appeals in Gleason v. Gleason, 26 N.Y.2d 28 
(1970) do not lead inexorably to the conclusion that retroactive 
application of this article would be upheld. 

In order to avoid the uncertainty and confusion which might 
result from the retroactive application of the statute, and to 
protect the legitimate expectations of potential litigants and 
others who placed reliance upon present law, this statute is 
made applicable only to causes of action which accrue after its 
effective date. 

(b) The word "accme" used in this article should be given the 
meaning attached to it for purposes of determining the period 
within which an action must be commenced. CPLR 203(a). It is 
not unlikely that the rules for the determination of the date of 
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accrual of some causes of action may be subject to changing 
judicial interpretations (see e.g., Flanagan v. Mt. Eden General 
Hospital 24 N.Y. 2d 427 (1969); compare Mendel v. Pittsburgh 
Plate Glass Co., 25 N.Y.2d 340 (1969) with Rivera v. Berkeley 
Superwash, Inc., 44 App. Div. 2d 316 (2nd Dep't 1974)), and it 
is intended that this article be interpreted to reflect any such 
developments. 

(c) Under present law it is possible that one claimant will 
pursue two causes of action for the same or similar injury and 
that each cause of action will have a different accrual date. 
Compare Mendel v. Pittsburgh Plate Glass Co., 25 N.Y.2d 340 
(1969), Schmidt v. Merchants Dispatch Transp. Co., 270 N.Y. 
287 (1936). Cf. Caffano v. Trayana, 35 N.Y. 2d 245 (1973). In 
such transitional cases, when appropriate, the court should 
apply this article to all related causes of action tried together 
with a claim to which this article does apply. 

Estates, Powers And Trusts Law, Sections 5-4.2, 11-3.2(b) 
Proposed Change 

It is recommended that sections 5-4.2 and 11-3.2(b) of the 
Estates, Powers And Trusts Law be amended to read substanti
ally as follows: 

§ 5-4.2. Trial and burden of proof of contributory 
negligence. On the trial of an action accruing before September 
1, 1975 to recover damages for causing death the contributory 
negligence of the decedent shall be a defense, to be pleaded and 
proved by the defendant. 

§1l-3.2(b) Action by personal representative for injury to 
person or property. No cause of action for injury to person or 
property is lost because of the death of the person in whose 
favor the cause of action existed. For any injury an action may 
be brought or continued by the personal representative of the 
decedent, but punitive damages shall not be awarded nor 
penalties adjudged in any such action brought to recover 
damages for personal injury. On the trial of any such action 
accruing before September 1, 1975, which is joined with an 
action for causing death, the contributory negligence of the 
decedent is a defense, to be pleaded and proved by the 
defendant. No cause of action for damages caused by an injury 
to a third person is lost because of the death of the third 
person. 

Comment 
The proposed amendments to the Estates, Powers And Trusts 

Law are designed to bring the provisions of that Law into 
harmony with the provisions of proposed new Article 10 of the 
General Obligations Law. 
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PART n-DTHER PROPOSED CHANGES 

1. Proposals Relating to Class Actions 

This class action legislation, in substantially the same form, 
was submitted to the Legislature during the 1972, 1973 and 
1974 sessions. It passed the Assembly in 1972, and the Senate 
in 1973. Because the Committee considers this legislation to be 
both highly desirable and urgent, the sUbstitution of a new 
article governing class actions in lieu of the present outmoded 
section is again proposed in order to infuse the pertinent law 
with practical flexibility, so that it may accommodate a pressing 
need for an effective, but controlled group remedy in situations 
where neither actual joinder of a numerous class nor the 
maintenance of individual actions is practicable. The basic 
changes in New York class action procedure are designed to 
achieve two major goals: 

1. to set up a flexible, functional scheme whereby class 
actions could qualify without the present und(:sirable and 
socially detrimental restlictions; and 

2. to prescribe basic guidelines for judicial management of 
class actions. 

The present provision hat; remained in force without sub
stantial change since the addition of its predecessor to the Field 
Code (L .. 1849, ch. 438). A reform draft (see 18 N.Y. Jud. 
COW1cil Rep. 80, 217, 223 (1952)), was enacted into law in 
1962, to become effective in 1963 as part of the CPLR (L. 
1962, ch. 308), but did not survive to its effective date. Under 
the present law, unless the subject matter of the controversy is a 
limited fund or specific property, or the relief sought is 
common to the class in the sense that satisfaction of the 
individual claims before the court also automatically satisfies 
the claims of all other class members (see 18 N.Y. Jud. UOW1cil 
Rep. 217,230 (1952)), a class action can qualify only if a bond· 
of "privity" exists between the multiple parties forming the 
class (Society Milion Athena, Inc. u. National Banh of Greece, 
281 N.Y. 282 (1939)). In the main, class actions in New York 
are confined to the closely associated relationships growing out 
of trusts, partnerships, or joint ventures, and ownership of 
corporate stock. (Hall u. Coburn Corp. of Amer., 26 N.Y. 2d 
396, 402 (1970)). 

Aside from the undesirable vagueness of the term "privity" 
(denoting the existence of a jural relationship of one sort or 
another between the parties) the privity doctrine, derived from 
ancient feudal law, prevents the use of the class action device in 
the adjudication of such typically modern claims as those 
associated with mass exposure to environmental offenses, 
violations of consumer rights, civil rights cases, the execution of 
adhesion contracts and a multitude of other collective activities 
reaching virtually every phase of human life. What is needed is a 
more flexible and functional approach which maintains judicial 
control, but does not lUlduly restrict the court within tradition-

:co L 
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al legal isms and the passive role it habitates within the adversary 
system. 

In introducing the foregoing changes into New York law, the 
proposed bill follows the earlier New York drafts mentioned 
above, as further developed and brought to fruition by Rule 23 
of the Federal Rules of Civil Procedure, in effect in the federal 
district courts since 1966 and subsequently adopted by at least 
eleven states. One state, California, has reached similar results 
by expansive judicial construction of the old Field Code Rule. 

The basic feature of the proposed bill is the abandonment of 
the sterile notion of privity which for over 120 years has 
blocked the effective implementation of the class action device, 
producing results under which Helass actions were not permitted 
where they should have been and were allowed where they 
should not have been." 2 Weinstein, Korn, Miller, New York 
Practice ~ 1005.02. For a critical discussion of illustrative cases 
see 18 Jud. Council Rep 217 (1952); 2 Weinstein, Korn, Miller, 
New York Practice ~1005.11; Hamburger, State Class Actions 
and the Federal Rule (17 Judicial Conference Report (1972), 
reprinted from 71 Columbia L. Rev. 609, 612-21 (1971)). In 
place of the amorphous privity concept, the bill would 
substitute functional critelia which would take into account the 
practicalities of life and pressing contemporary needs of our 
society while at the same time assuring adequate judicial control 
of the remedy. 

Flexible treatment of class actions. and the need for a 
balanced statute geared to contemporary complexities has been 
emphasized recently by the Court of Appeals in leading class 
action cases. 

In Moore v. Metropolitan Life Ins. Co., 33 N.Y. 2d 304 
(1973), the Court, in dismissing a class suit on the ground that 
the complaint merited no such procedure, went on to criticize 
CPLR 1005 and to comment favorably on the proposed bill, 
which was before the 1972 Legislature, in the following words: 
"[The court] notes, however, that the restrictive interpretation 
in the past of CPLR 1005 and its predecessor statutes no longer 
has the viability it may once have had. (See, Hall v. Coburn 
Corp. of Amer., 26 N.Y. 2d 396, 401; Zachary v. Macy & Co., 
31 N.Y. 2d 443; Seventeenth Annual Report of N.Y. Judicial 
Conference, 1972, p. 242; Eighteenth Annual Report of N.Y. 
Judicial Conference, 1973, p. A 35.) The court is also aware 
that there was pending before the Legislature last year and will 
be again this year a comprehensive proposal to provide a 
broadened scope and a more liberal procedure for class actions, 
an objective shared by the members of this court. (See, Senate 
Bill No. 8544; Assembly Bill No. 10488 [1972].) Because the 
proposed statute would assure limitations and safeguards which 
would be highly desirable in broadening the jurisdiction of the 
courts of this State over class actions, legislation in this area is 
highly preferable to the alternative of judicial development in 
the same direction. In our view there is urgency for early 
legislation to accomplish these purposes, in light of the general 
and judicial dissatisfaction with the existing restrictions on class 
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action which in many instances may mean a total lack of 
remedy, as a practical matter, for wrongs demanding correc
tion" (p. 313). 

In Ray v. Mal'ine Midland Grace Trust, 35 N.Y. 2d 147 
(1974), in a class action brought by a debenture owner who 
chargea the debenture trustee with breach of trust, gross 
negligence and conflict ( f interest, based on e.lleged failure to 
act at the appropriate time, rAsulting in a sharp decline in value 
of the debentures, the COUlt unammously denied a motion to 
dismiss the class action. In the main opinion, Chief Judge 
Dreitel pointed out that there was a sufficient common tiC! 
among th<: heIdel's to maintain the class action. The main factor 
cited was the predominan('0., o':er individual questions, of the 
common question that of the alleged. breach of trust by the 
trustee, peculiarly an issue cognizable in equity and appropriate 
as a subject of declaratory relief. In the course of his opinion, 
Chief Judge Breitel stated: "In the many cases decided over the 
years, there has been a continuing development and definition 
0:( the appropriate sphere of class actions, consonant with the 
d'~velopment of remedies and substantive rights in equity, 
sometimes more restrictive and at other times more expansive 
depending upon current attitudes" (p. 151). The new article 
proposed in this bill would codify the flexible illterpretation of 
the present statute, in keeping with the general trend of the 
recent cases. 

In so doing, the proposed bill adopts the ge:t'leral scheme of 
the Federal Rule, but is simpler in its basic structure and more 
consistent in its functional orientation. For a detailed explana
tion of the modifications of the Federal Rule, see Homburger, 
State Class Actions and the Federal Rule (17 Judicial Confer
ence Report (1972) reprinted from 71 Colum. L. Rev. 609 
(1971». The proposed statutory text with brief comments 
follows: 

Article 9 Proposed Change 
It is recommended that present section 1005, which governs 

class actions, be repealed, and that a new article, to be Article 9, 
entitled "Class Actions" be inserted in lieu thereof, to read 
substantially as follows: 

AR'l'ICLE 9-GLASS ACTIONS 

901. Prerequisites to a class action. 
902. Order allowing class action. 
903. Description of class. 
904. Notice of class action. 
905. Judgment. 
906. Actions conducted partially as class actions. 
907. Orders in conduct of class actions. 
908. Dismissal, discontinuance or compromise. 
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§ 901. Prequisites to a class action 
One or more members of a class may sue or be sued as 

representative parties on behalf of all if: 
1. the class is so numerous that joinder of all members, 

whether otherwise required or permitted, is impracticable; 
2. there are questions of law or fact common to the class 

which predominate over any questions affecting only individual 
members; 

3. the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; 

4. the representative parties will fairly and adequately protect 
the interests of the class; and 

5. a class action is superior to other available methods for the 
fair and efficient adjudication of the controversy. 

Comment 
Section 901 contains a unitary scheme of prerequisites for all 

class actions, as opposed to the overlapping and more complex 
classification scheme of the Federal Rule. The reach of 
proposed section 901 is co-extensive with Federal Rule 23(a) 
and (b) (1), (2) and (3). Like the Federal Rule the proposed 
section states the prerequisites to the class actions in pragmatic 
and functional terms avoiding any reference to the abstract 
nature of the substantive rights involved. 

§ 902. Order allowing class action .. 
As soon as practicable after the commencement of an action 

brought as a class action, the court shall determine by order 
whether it is to be so maintained. An order under this section 
may be conditional, and may be altered or amended before the 
decision.on the merits on the court's own motion or on motion 
of the parties. The action may be maintained as a class action 
only if the court finds that the prerequisites under section 901 
have been satisfied. Among the matters which the court shall 
consider in determining whether the action may proceed as a 
class action are:. . 

1. the interest of members of the class in individually 
controlling the prosecution or defense of separate actions; 

2. the impracticability or inefficiency of prosecuting or 
defending separate actions; 

3. the extent and nature of any litigation concerning the 
controversy already commenced by or against members of the 
class; 

4. the desirability or undesirability of concentrating the 
litigation of the claim in the particular forum; 

5. the difficulties likely to be encountered in the manage
ment of a class action 
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Comment 
Proposed section 902 would adopt the federal policy of 

determining, at least tentatively, the propriety of maintaining a 
class action in the initial stages of the proceedings. A wide range 
of discretion would enable the court to vary the order at any 
time before reaching a decision on the merits. The section lists 
factors which the court should consider in determining the 
propriety of maintaining a class action. In contrast to the 
Federal Rme, these factors would be significant in any class 
action and the proposed section would expressly include 
impracticability or inefficiency of prosecuting or defending 
separate actions among the relevant factors. The list is non
exhaustive. For example, the apparent merits of the claims 
asserted may have a bearing on the court's determination. 

§ 903. Description of class. 
The order permitting a class action shall describe the class. 

When appropriate the coult may limit the class to those 
members who do not request exclusion from the class \vithin a 
specified time after notice. 

Camment 
In addition to requiring the description of the class by the 

order permitting the action, the bill would give to the court 
discretlOnary power to direct notice to each member that he 
may request exclusion from the class within a specified time 
after notification. Presumably the court would exercise its 
discretion in favor of granting a right to opt-out when 
representation of the entire class is not needed for a just 
disposition of the controversy, when the class members have a 
significant practical interest in individually controlling the 
litigation, and when individual notice is feasible without 
imposing a prohibitive economic or administrative burden on 
the parties. 

§904. Notice of class action. 
Unless the court dispenses with notice, reasonable notice of 

the commencement of a class action shall be given to the 
members of the class in such manner as the court directs. The 
content of the notice shall be subject to court approval. Unless 
the court orders otherwise, the plaintiff shall bear the expense 
of notification and be responsible for the giving of the notice. 

Comment 
In place of the variegated notice scheme of the Federal Rule, 

partially mandatory and paltially discretionary, proposed sec
tion 904 would substitute a far more pliable mechanism, both 
for notice and opting-out. This is not to downgrade the 
importance of notice as a hallmark of integrity of the 
proceedings and of adequacy of representation. Indeed, in 
contrast to the Fede;al Rule, notice is normally required in all 
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class actions. However, it is one thing to recognize the general 
desirability of notice, and quite another to impose notice as an 
inflexible and indiscriminate requirement, even in the absence 
of pressing functional needs and at the expense of unduly 
hampering class treatment. The flexible scheme, proposed in the 
bill, requires notice in such manner as the court directs, subject 
however to the court's power to dispense with notice in 
appropriate cases. The court should grant dispensation sparing
ly, as, for example, in cases where notice would be burdensome 
and costly, the interests of the individual member of the class in 
controlling the litigation minimal, and effective representation 
of the class interests attainable without notification. 

The bill would round out the notice provisions by allocating 
the financial and mechanical burden of notification to the 
plaintiff unless the court orders otherwise, a provision not 
contained in the federal counterpart. A reallocation of that 
burden may be appropriate, depending on the relative strength 
of two competing policies, as viewed in the light of the 
circumstances of a particular case: protection of the opponent 
of the class from harassment on the one hand, and the 
accessibility of the courts to claimants seeking a determination 
of the merits of the controversy on the other. A flexible rule 
giving the court a wide range of discretion is needed. Factors 
bearing on the exercise of the court's discretion include the 
meritoriousness of the claims asserted on behalf of the class, the 
financial status of the representative of the class and their 
opponent, the interest of the latter in obtaining a binding 
adjudication, and the availability of inexpensive notification 
facilities to the opponent of the class. Thus, in litigation 
charging a large corporation with manipulation of stock prices, 
a federal court noted "mechanics for addressing and mailing by 
the corporation are normally readily at hand and all that would 
be required would be an additional enclosure in the next 
communication to shareholders." (Dolgow v. Anderson, 43 
F.R.D. 472, 500 (E.D.N.Y.), rev'd on other grounds, 438 F.2d 
825 (2d Cir. 1970)). 

Finally, the bill contains express provision, also not con
tained in the Federal Rule, requiring court approval of the 
content of the notice in order to forestall the transmittal of 
improper or misleading information to the class membership. 

§905. Judgment 
The judgment in an action maintained as a class action, 

whether or not favorable to the class, shall include and describe 
those whom the court finds to be members of the class. 

Comment 
As under the Federal Rule, the judgment under the proposed 

section would embrace the entire class whether or not it is 
favorable to the class. The binding effect on a non-appearing 
member of the class could of course be determined only in a 
subsequent action to which such member is a party. 
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§ 906. Actions conducted partially as class actions. 
When appropuate, 
1. an action may be brought or maintained as a class action 

with respect to particular issues, or 
2. a class may be divided into subclasses and each subclass 

treated as a class. 
The provisions of this article shall then be construed and 

applied accordingly. 

Comment 
Following the lead of the Federal Rule, the proposed section 

expressly authorizes class treatment with respect to particular 
issues and the formati.on of subclasses. 

Rule 907. Orders in conduct of class actions. 
In the conduct of class actions the court may make 

appropriate orders: 
1. determining the course of proceedings or prescribing 

measures to prevent undue repetition or complication in the 
presentation of evidence or argument; 

2. requiring, for the protection of the members of the clas8, 
or otherwise for the fair conduct of the action, that notice be 
given in such manner as the court may direct to some or all of 
the members of any step in the action, or of the proposed 
extent of the judgment, or of the opportunity of members to 
signify whether they consider the representation fair and 
adequate, or to appear and present claims or defenses, or 
otherwise to come into the action; 

3. imposing conditions on the representative parties or on 
intervenors; 

4. requiring that the pleadings be amended to eliminate 
therefrom allegations as to representation of absent persons, 
and that the action proceed accordingly; 

5. directing that a money judgment favorable to the class be 
paid either in one sum, whether forthwith or within such period 
as the court may fix, or in such installments as the court may 
specify; 

6. dealing with similar procedural matters. 
The orders may be altered or amended as may be desirable 

from time to time. 

Comment 
The proposed rule like the Federal Rule would provide 

important guidelines that assist the court in the management of 
the action. Deviating from the Federal Rule, proposed rule 907 
authorizes the court in the exercise of its discretion to 
determine whether represented parties may enter an appearance 
"vithout first seeking permission to intervene, and to tailor the 
effect of an appearance to the exigencies of the particular case. 

_ ~~'U=:==~=====-~-----------------------
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There is also a special provision, not found in the federal rule, 
which would allow the court to set terms for payment of a 
judgment to a victorious class in accordance Virith the financial 
capacity of the defendant so as to avoid harsh economic and 
social consequences such as loss of employment. The desirabil
ity ot'this change is self-evident. 

Ru1e 90S. Dismissal, discontinuance or compromise. 
A class acti.on shall not be dismissed, discontinued, or 

compromised without the approval of the court. Notice of the 
proposed dismissal, discontinuance, or compromise shall be 
given to all members of the class in such luanner as the court 
directs. 

Comment 
The proposed provision is stricter than the present law. h1 

addition to court approval, it requires in all cases notice to the 
members of the class in such manner as the court directs. 

2. Proposals Relating to a Right of Direct Action 
Against Liability Insurance Carriers 

msurance Law, Article 17 -D (new) Proposed Change 
It is recommended that a new Article be inserted in the 

Insurance Law to be Article 17-D, to read substantially as 
follows: 

ARTICLE 17-D - DIRECT ACTION AGAINST INSURER 

1

663. Right of direct action created; limitation of time. 
664. Elements of the right of direct action; defenses. 
665. Rights of contribution and indemnification. 
666. Exclusivity; election of remedy. 
667. Discovery of insurance agreements. 
66S. Vehicle of transportation defined. 

§663. Right of direct action created; limitation of time. 
A New York resident who, while outside the state, sustains 

bodily injury or property damage as a result of the tortious act 
of a person insured against liability for such injury or damage, 
and in the event of his death resulting from such injury, his 
personal representative, shall have a right of action directly 
against the insurer, based upon such tortious act, regardless of 
any contrary provision of the insurance contract, provided: 

(a) the injury or damage was sustained in connection with 
operation of a vehicle of transportation as defined in section six 
hundred sixty-eight; and 

(b) the person causing the injury or damage is not 
amenable to personal jurisdiction of a court of this state; and 

(0) the insurer has qualified to do business, or is doing 
business, in this state; and 
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(d) the action is commenced within three years from the 
date of the tortious act. 

§ 664. Elements of the right of direct action; defenses. 
1. The action herein authorized shall 
(a) confer a right to recover all sums the insurer is 

obligated to pay as indemnification under the contract of 
insurance, and 

(b) be limited by and subject to the terms and co~ditions 
of the insurance contract 

2. The insurer may assert any defenses available to the 
insured, had the action been brought against the insured; as well 
as any defense available to the insurer against the insured. 

§665. Rights of contribution and indemnification. 
The insurer may assert any claim for contribution or 

indemnification which the insured could have asserted against 
any person, had the action been brought against the insured. 

§ 666. Exclusivity; election of remedy. 
A direct action under this article bars any other action 

based upon the same injury or damage while the direct action is 
pending or after a judgment in favor of the plaintiff has been 
satisfied. An action in another state against a tortfeasor 
subjected to personal jUrisdiction bars the maintenance there
after of an action under this article against the insurer based 
upon the same injury or damage. 

§ 667. Discovery of insurance agreements. 
A plaintiff who comes within section 663, subdivisions (a) 

and (b) is entitled to obtain discovery of the existence and 
contents of any insurance agreement obligating the insurer to 
satisfy part or all of a judgment which may be entered against 
the tortfeasor. Information concerning the insurance agreement 
is not by reason of disclosure admissible in evidence. 

§668. Vehicle of transportation defined. 
For p:mposes of this article, a vehicle of transportation is 

any device in, upon, or by which any person or property may 
be drawn, except devices moved by human power or used 
exclusively upon stationary rails or tracks. 

Section 6202 Proposed Change 
It is also recommended that CPLR Section 6202 be 

amended by inserting, at the end of the first sentence, the 
following phraseology, "except the obligation of an insurer to 
an insured under a liability insurance policy, before the plaintiff 
has obtained judgment against the insured." 

It is further recommended that the cross-reference to 
subdivision (h) of section 105 be amended by substituting 
subdivision (i) for subdivision (h) . 

. :11E & 
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Comment 
The proposed changes would abrogate the doctrine of 

Seider v. Roth, 17 N.Y. 2d 111 (1966) and create a right of 
direct action against the insurance carrier, as a more straight
forward approach to the jurisdictional problems which Seider 
was designed to ameliorate. 'i11e proposed legislation in no way 
affects the judgment creditor's right to bring suit against the 
judgment debtor's insurer when a judgment has not been timely 
satisfied, as provided by section 167 of the Insurance Law. 

In 1973, a bill intended to effect these changes passed. the 
Legislature, but was vetoed by the Governor (Veto Memor
andum No. 26 (1973». The Governor's memorandum, without 
reaching the merits of the bill, noted the following four draf!;ing 
deficiencies which prompted the veto: 

1. The 1973 bill failed to make it clear that the right of 
action against the insurer is based on the tortious act of the 
insured. 

To meet the objection, language has been added in the 
proposed bill to indicatd that the right of ,action against the 
insurer resulting from the tortious act of its insured is "based 
upon such tortious act" (proposLd section 663). 

2. The term "vehicle of transportation" was not defined in 
the 1973 bill. 

The present bill defines the term (proposed section 668) to 
accord vvith case law involving vehicles of transportation in 
Seider-based cases. Seider v. Roth, 17 N.Y. 2d 111 (1966) 
(automobile); Simpson v. Loehmann, 21 N.Y. 2d 305 (1967), 
rearg. den. 21 N.Y. 2d 990 (1968) (boat) (cf. Vehicle and 
Traffic Law section 159). 

3. There was no express provision in the 1973 bill permitting 
the insurer to assert any defense which the insured could have 
asserted in an action against him. Tne bill spoke only of 
defenses the insurer might raise in an action by the insured. 

The current bill spells out the defenses available to the 
insurer, including both defenses which the insured could have 
asserted had the action been brought against him, and defenses 
available to the insurer against the insured. 

4. There was no provision in the 1973 bill expressly 
permitting the insurer to avail itself of any SUbstantive lights 
which would have been available to the insured (cf. Dole v. Dow 
Chemical Corp. 30 N.Y. 2d 143 (1972); CPLR Article 14 (L. 
1974, ch, 742)). 

To specify such rights, this bill would insert a section 
safeguarding the insurer's rights of contribution and indemnifi
cation (proposed sect.ion 665). 

The foregoing changes are designed to meet the Governor's 
objections to the 1973 bill. 

A brief account of the background of this legislation may be 
in order. In Seider u. Roth, 17 N.Y. 2d 111 (1966), the New 
York plaintiff, a driver injured in an autq accident in Vermont, 
acquired in rem jurisdiction over the defendant driver, a 

-~-~------ ------~'-----
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Canadian, by attaching the liability insurance policy issued to 
the defendant. by the Hartford Accident and Indemnity 
Company, which was doing business in New York. The Court of 
Appeals sustained jurisdiction on the rationale that the New 
York plaintiff could seize as a "debt" the obligations of the 
insurance company LO investigate the accident, and to defend 
and indemnify the insured for any liability that might arise 
from the use of his automobile. 

In a later case which upheld the constitutionality of the 
Seider proct.dure, former Chief Judge Stanley H. Fuld ques
tioned its adequacy and practicability, stating that "it would be 
both useful and desirable for the Law Revision Commission and 
the Advisory Committee of the Judicial Conference, jointly or 
separately, to conduct studies in depth and make recommenda
tions with respect to the impact of in rein jurisdiction on not 
only litigants in personal injury cases and the insurance industry 
but also our citizenry generally". Simpson v. Loehmann, 21 
N.Y. 2d at 312 (1971). 

Accordingly a study entitled Report on the Draft of 
Proposed Direct Action Statute, authored by Professor Maurice 
Rosenberg of the Columbia University School of Law, ,vas 
jointly commissioned by the Judicial Conference and the Law 
Revision Commission. This bill is based upon the study, which 
was published in the Sixteenth Annual Report of the Judicial 
Conference 264 (1971). 

Proposed Amendments 
While the present proposal falls short of the ambitious goal 

stated by the former Chief Judge, it takes a significant step in 
that direction by tranRforming the venturesome method of 
acquisition of in rem ju''';sdiction through attachment under 
Seider into a straightforward and yet simple direct action 
statute permitting suit against the insurance carrier based upon 
the insured's tortious act. 

While direct action statutes of other jurisdictions are mainly 
concemed with providing a local forum for victims of local 
injury, the proposed statute, following the policy of Seider, 
would provide a locally obtainable remedy for an injmy 
sustained elsewhere. It would create a limited in personam right 
of action against the tortfeasor's insurance company. 

The new right would be accorded only to residents of New 
York State, that is, to persons domiciled in the state or to their 
representatives in cases of wrongful death. Such limitation, 
together with the requirement that the carrier be qualified to, 
or actually be doing business here would avoid constitutional 
difficulties involved in legislating, in effect, the nullity of a 
"no-action" clause validly made in another state. Moreover, to 
provide differently would, because of the lure of New York's 
reputedly generous verdicts, make this state a mecca for 
non-residents injured .elsewhere by non-Ne'w York residents. 
Once it is accepted, 1n the light of the foregoing, that the 
statute in New York should be drafted to cover only the case in 
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which no other reasonable basis exists for a local suit, it follows 
that. the statute becomes a subsidiary, rather than a primary, 
remedy. This means that the statute would not provide an 
option to sue either the tortfeasor or the insurance company. It 
also means that its availability would be restricted to cases that 
match its purpose. Since h1 most non-vehicular torts, the 
wrongdoer is amenable to in personam jurisdiction in New 
York, either under the long-arm statute fo), causing local 
consequence or by reason of doing busmess m the state, the 
direct action statute would restrict actions thereunder to those 
based upon tortious acts committed in connection with the 
operation of a vehicle of transportation, as defined in the 
proposed statute. Again, from the practical standpoint, to 
provide otherwise would, despite the coverage of the Seider 
doctrine, create serious problems of administration and accept
ability. 

The statute would establish a right of direct action against 
the insurer, based upon the tortious act of the insured person or 
corporation, to recover for bodily injury, including fatal injury, 
or property damage as a result of such tortious act. The action 
would be limited by and subject to the terms and conditions of 
the insmance contract. Thus, the statute would limit the 
insurer's cash obligation to the indemnity coverage. 

The statute would provide that the insurer may assert any 
defense available had the action been brought against the 
insured, or available to the insurer against the insured. The 
statute would provide that the insurer may assert any claim for 
contribution or indemnification which the insured could have 
asserted had the action been brought against the insured. 

The statute would require the plaintiff to elrd his remedy as 
between the direct action and the action against the tortfeasor 
in another state, and would make the elected remedy exclusive 
during its pendency or after satisfaction of judgment, by barring 
the other. To provide otherwise would unreasonably discrimi
nate between the New Yorker injured here, who would have 
one remedy, and the New Yorker injured elsewhere, who would 
be afforded a double remedy. 

The proposed statute does not attempt to regulate the res 
judicata effect of judgments in a direct action. However, 
problems of res judicata, traditionally left to court decision, 
were carefully considered by the Judicial Conference and the 
Law Revision Commission. For a detailed discussion, see Report 
on the Draft of Proposed Direct Action Statute, by Professor 
Maurice Rosenberg, in the Sixteenth Annual Report of the 
Judicial Conference, pp. 264, 281 et seq. (1971). 

The proposed statute would provide that a plaintiff is 
entitled to obtain disclosure of the tortfeasor's insurance 
company. Since the tortfeasor would be out-of-state, the best 
method may be to bring a "John Doe" action against the 
company, then conduct out-of-state discovery against the 
tortfeasor, and after learning the identity of the insurer, 
substitute its true name for the "John Doe" soubriquet. 

It was intended from the outset that the direct action statute 
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would apply to wrongful death actions as well as those for 
personal injuries and property damage. Since all three types of 
action are to be susceptible to direct actions, it is deemed wisest 
to provide for a flat three year statute of limitations, to be 
placed in the direct action statute itself, rather than in CPLR 
Article 2, in consideration of the convenience of litigants, and 
also to make clear, by explicit phraseology in the applicable 
context (proposed §663) that any direct action, including one 
for wrongful death, must be "commenced within three years 
from the date of the tortious act". Thus, the statute of 
limitations governing a cause of action for wrongful death 
brought as a direct action would not begin to run from the date 
of death. 

In the interests of fairness and a more straightforward 
approach to the jurisdictional problems confronted in Seider, 
and to prevent the possible extension of the Seider doctrine to 
categories of tort other than personal injury, with unpredictable 
complexities, the enactment of the proposed direct action 
statute would be accompanied by a legislative overruling of the 
Seider doctrine. This would be accomplished by the proposed 
amendment of CPLR 6202, to exclude from "the debt or 
property subject to attachmen t" designated therein, "the 
obligation of an insurer to an insured under a liability insurance 
policy before the plaintiff has obtained judgment against the 
insured." The corrected cross-reference in CPLR 6202 is 
proposed because .of the renumbering of the subdivisions of 
CPLR 105 by L. 1973, ch. 238. 

3. Additional Recommended Statutory 
and Rule Changes. 

Section 213(7) Proposed Change 
It is recommended that subdivision 7 of section 213 be 

repealed, and that subdivisions 8 and 9 be renumbered 
subdivisions 7 and 8, respectively. 

Comment 
Section 213 is a statute of limitations governing actions to be 

commenced in six years. Subdivision 7 lists an action to 
establish a will, and contains discovery and imputed discovery 
provisions where the will has been lost, concealed or destroyed. 

Article 8 (sections 200-204) of the Decedent Estate Law, 
which provided for an action to establish a will or construe a 
devise was repealed by L. 1966, Ch. 952, effective September 1, 
1967, when the new Estates, Powers and Trust Law became 
effective. 

Thus, the retention of a six year statute of limitations on an 
action to establish a will in the Supreme Court, when the 
statutory basis for the action no longer exists, is an anomaly 
and misleading to lawyers, and the provision should be repealed, 
as proposed. 

Although there is no statute of limitations on a proceeding to 
probate a will in Surrogate's Court (see Matter of Canfield, 165 
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Misc. 66 (Surr. Ct., Kings 1937», the proposed repeal would 
not necessitate the enactment of such a statute. The purpose of 
such a provision would be to quiet titles (see Uniform Probate 
Code, section 3-10S) and this purpose is accomplished by EPTL 
3-3.S. That provision validates title of a bona fide purchaser of 
real property from the distributees unless a will containing a 
different disposition of the property has been admitted to 
probate within two years after the testator's death. In addition, 
SCPA 2113 sets forth the procedure for probate of heirship, in 
order to determine who the distributees are and to create a 
record of their interests. 

Sections 40S, 7701 Proposed Change 
It is recommended once again that section 40S be amended 

to make Article 31 applicable to inter vivos trust proceedings, 
thus allowing disclosure without court order. Furthermore, it is 
recommended that section 7701 be amended to provide that 
any interested person can examine the trustee of an express 
trust, under oath, either before or after the filing of an answer 
or objections. In addition, section 7701 would be amended -to 
correct the cross-references to provisions which have been 
transferred to other statutes. 

Comment 
This bill would conform the practice under the CPLR relating 

to inter vivos trust proceedings to that in Surrogate's Court, 
thus rectifying a previous legislative oversight. 

At present, by virtue of the general provisions of section 40S, 
a court order is required for disclosure in in ter vivos trust 
proceedings, whereas in testamentary trust proceedings, under 
SCPA 2211, no such order is necessary. SCPA 2211 also 
provides that in testamentary trust accountings the fiduciary 
may be examined under oath by any pru.'ty to the proceeding, 
either before or after filing objections. There is no comparable 
provision in Article 77 of the CPLR with respect to inter vivos 
tnlsts. 

There is no good reason why the procedure in inter vivos 
trust accountings should be different in this respect from 
testamentary trust accountings. The general provision in CPLR 
40S, which requires a court order for disclosure in all special 
proceedings, was originated by the revisers in order to preserve 
the summary nature of special proceedings. They felt that to 
allow disclosure on notice before the hearing would amost 
certainly extend the eight day notice of petition period. 
However, this general rule should bend to certain exceptions 
where examination, because of its inherent importance, should 
apply when a fiduciary is making an accounting, so that 
interested parties may be afforded full protection. This is 
already the rule in testamentary trust proceedings in Surrogate's 
Court. 

-------------.. - ... ---.--~----. 
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Section 1206( c) Proposed Change 
It is recommended that subdivision (c) of section 1206, 

which relates to court orders concerning the disposition of the 
proceeds of claims of infants or judicially declm:ed incom
petents, be amended to provide, in substance, that reference to 
the age of twenty-one years in any order made pursuant to this 
subdivision or its predecessor, prior to September 1, 1974, 
directing payment to an infant without further court order 
when he reaches the age of twenty-one years, shall be deemed 
to designate the age of eighteen years. 

Comment 
This proposal, which is designed to be retroactive, relates to 

the recent lowering of the age of majority. In a package of 
fifty-two bills, recommended by the Law Reviflion Commission, 
the Legislature in 1974 lowered the age oi majority from 
twenty-one years to eighteen years. As part 0.:- that change, 
section 1206(c) was amended to provide that with respect to 
the proceeds of an infant's claim, the court may direct that the 
depository shall, upon the infant's demand, without further 
court order, pay the funds to the infant when he reaches the age 
of eighteen years (L. 1974, Ch. 924, effective September 1, 
1974), rather than twenty-one years, as previously provided. 

The amendment would provide, therefore, in substance, that 
in any order made pursuant to that subdivision or its predeces
sor prior to September 1, 1974, directing payment to the infant 
without further court order when he reaches the' age of 
twenty-one years, reference to the age of twenty-one years shall 
be deemed to designate the age of eighteen years. 

The amendment is designed to save much paper work and 
court time otherwise necessitated by a piecemeal amendment of 
each deposit order to reflect the new age of majority. 

The Committee has been informed that the Law Revision 
Commission is planning to submit more extensive legislation, 
also amendatory of subdivision (c) of section 1206 of the 
CPLR, as well as certain provisions of the Surrogate's Court 
Procedure Act, which will make it clear that, in the ordinary 
case, there is no need for a separate court order for the release 
of deposited funds when an infant attains majority and becomes 
entitled to possession and control of moneys held during his 
infancy. This change, wllike the change proposed by the 
Advisory Committee, would not be retroactive, and would 
continue the authority of the court, in a partiCUlar case, and in 
its discretion, to order the depository to withhold payment 
until such time, and under such conditions, as the court might 
direct. 

In order to ensure that there will be uniformity and 
consistency in these provisions, the Advisory Committee recom
mends that all of these changes be included in a single bill to be 
recommended by the Law Revision Commission, The Law 
Revision Commission has agreed to include the recommenda
tion of the Advisory Committee in the bill which it will prepare 
and recommend. 

-~===~=======-~--------------~----------
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Section 2512 Proposed Change 
It is recommended that section 2512 be amended in two 

respects: 
1. to number the present text as paragraph 1, and to delete 

therefrom the words "which municipal corporation" and to 
commence a new sentence immediately following such deletion 
to begin with the words "Such parties" before the words "shall, 
however, be liable for damage'3." 

2. to insert a new paragraph, to be paragraph 2, to read 
substantially as follows: "2. Vlhere an appeal is taken by any 
such party, only the court to which the appeal is taken may fix 
the amount which shall limit the liability for damages". 

Comment 
This bill would amend section 25J 2 in two respects: first, to 

restore its original wording whereby the state and public 
officers, as well as domestic municipal corporations, as at 
present, would be liable for damages while being exempt from 
giving undertakings; secondly, to make clear that where such 
parties appeal, only t.he c{)urt to which an appeal is taken may 
fix the maximum liability. 

1. When the CPLR was first enacted it continued the 
exemptions from giving undertakings contained in the C.P.A., 
but expanded liability for damages to include the state and 
public officers, in addition to municipal corporations. In 1965 
the Legislature restored the old rule (L. 1965, Ch. 628). The 
1965 an1endment is regressive. The present day trend is toward 
making the state responsive in damages when it has injured a 
private citizen. This should be the case here, especially since the 
state will not be exposing itself to unforseeable or unlimited 
liabiliLy; for it would be liable to the same extent as sureties on 
an undertaking, had such undertaking been given. Sureties are 
liable to an extent not greater than sums specified by the court 
or judge (see City of Yonkers v. Federal Sugar Refining Co. 221 
N.Y. 206, 210, 211 (1917), where it was held that if the limit 
of the responsibility of the municipal corporation for dama~es 
is not specified in the injunction order, there is no liability in 
the event that it is later determined that such plaintiff was nol, 
entitled to the injunction). 

The City of Yonkers case (supra) was somewhat limited in 
City of Utica u. Hanna, 249 N.Y. 26 (1928), which held a city 
liable for damages where the city accepted the benefit of a stay 
on appeal (after procuring a temporary injunction) upon 
express condition that it pay any resulting damages, although 
no limit had been set upon the amount of damages. 

Subsequent lower court decisions have imposed an upper 
limit on the city's liability for damages (Bonert u. White, 19 
Misc. 2d 742 (Supreme, New York 1959); City of White Plains 
u. Griffen, 169 Misc. 2d 706 (Supreme, Westchester 1938), aff'd 
without opiridq;n., 255 App. Div. 1003 (Second Dept. 1938)). 

In view of the foregoing, and because this bill would 
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re-subject the state to liability in this area, it seems advisable to 
retain the present codification of the City of Yonkers rule of 
limited liability. 

2. Under present law, the conditioning of an appeal by the 
state or any political subdivision thereof is governed by section 
5519(c), which provides that only the court to which appeal is 
taken may vacate, limit or modify the unconditional stay on 
appE!al provided for in section 5519(a) (I), For this reason, 
section 2512 must be read to exclude authOlity to fix an 
amount in lieu of an undertaking in connection with an appeal 
(Matter of Demisay, 59 Misc. 2d 729, 731, 732 (Supreme, 
Nassau 1969)). This is clarified in the bill by the proposed 
paragraph 2 of section 2512. 

Section 5236(c) Proposed Change 
It is recommended that the second and thira sentences of 

subdivision (c) of section 5236 be amended to read as one 
sentence, substantially as follows: "Service by the sheriff of a 
copy of said notice on the judgment debtor shall be made as 
provided in section 308". 

Comment 
This bill would amend subdivision (c) of section 5236, which 

governs notice of sale of real property by the sheriff to the 
judgment debtor in connection with the enforcement of money 
judgments, to reword those segments of the provision which are 
outmoded, inadequate and stylistically improper. 

The unamended text can be faulted on several grounds: (1) 
reference to section 308 is improperly made by designating the 
title of the law and by spelling out the section number, rather 
than by simple numerical designation of the section; (2) 
personal service is incorrectly equated with personal delivery; 
(3) the cross-reference to section 308 (3) and (4) is outmoded, 
since it predates the 1970 and 1971 amendments of section 308 
(L. 1970, Ch. 852; L. 1971, Ch. 176; see also L. 1969, Ch. 1089 
amending section 5236 (c)); (4) service of a copy of the notice 
of sale on the judgment debtor does not include the method set 
forth in subdivision (5) of section 308. 

The proposed amendment would make the desired changes 
and would update the cross-reference to section 308 by 
providing for service of a copy of the notice of sale on the 
judgment debtor pursuant to all methods set forth in section 
308. This would include service under section 308(5), which 
permits the court to fashion an expedient method where the 
methods available under section 308(1), (2) and (4) are 
impracticable. 

Section 5519(e) Proposed Change 
It is recommended that subdivision (e) of section 5519 be 

amended by adding thereto a final sentence, to read as follows: 
"Subject to an order providing otherwise, any stay granted 
pending the determination of a motion for leave to appeal shall, 



-------------------------------

265 

in the event such motion is denied, continue for five days after 
service upon the movant of a copy of the order denying such 
motion, together with notice of entry thereof." 

Comment 
This bill would amend subdivision (e) of section 5519 to 

provide that, subject to an order providing otherwise, any stay 
granted on a motion for leave to appeal shall, in the event such 
motion is denied, continue for five days after service upon the 
movant of a copy of the order denying such motion, together 
with notice of entry thereof. 

Currently section 5519(e) provides that upon an affirmance 
or modification of a judgment or order appealed from, any 
existing stay continues for a period of five days after service of 
a copy of the order determining the appeal. However, there is 
no such provision applicable after determination of a motion 
for leave to appeal. Often a losing party, after being denied 
leave to appeal by the court which determined the appeal, will 
seek leave from the next highest court. Such party should have 
the same short five day stay after determination of such motion 
as he did after the determination of the appeal. During this 
short period, appellant would have the opportunity to prepare 
papers for the further motion for leave. Of course, if no stay 
was granted by the affirming court pending the determination 
of the motion for leave, then the five day stay period would not 
apply. Furthermore, the proposed statutory five day continu
ance would be subject to an order of the court providing 
otherwise. 

Rule 5525(c) Proposed Change 
It is recommended that subdivision (c) of rule 5525, which 

governs the procedure for settlement of a transcript on appeal, 
be amended by designating the present text as paragraph 1; by 
changing the ten day time limits in the first and second 
sentences to fifteen day time limits; and by inserting in the first 
sentence, following the phrase "after receiving the transcript", 
the clause "from the court reporter or from any other source". 

It is further recommended that the same subdivision be 
amended by adding thereto two new paragraphs, to be 
paragraphs 2 and 3, to read substantially as follows: 

2. If the appellant has timely proposed amendments and 
served them with a copy of the transcript on respondent, and 
no amendments or objections are proposed by the respondent 
within the time limited by paragraph 1, the transcript, certified 
as correct by the cOlat reporter, together with appellant's 
proposed amendments, shall be deemed correct without the 
necessity of a stipulation by the parties certifying to its 
correctness or the settlement of the transcript by the judge or 
referee. The appellant shall affix to such transcript an affirma
tion, certifying to his compliance with the time limitation, the 
service of the notice provided by paragraph 3 and the 
respondent's failure to propose amendments or objections 
within the time prescribed. 
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3. Appellant shall serve on respondent together with a "vpy 
of the transcript and the proposed amendments, a notice of 
settlement containing a specific reference to subdivision (c) of 
this rule, and stating that if respondent fails to propose 
amendments or obJections within the time limited by paragraph 
1, the provisions of paragraph 2 shall apply. 

Comment 
This proposal would amend subdivision (c) of rule 5525 in 

order to facilitate the settlement of the transcript on appeaL 
Rule 5525(c) states that after time for respondent to serve 

amendments or objections has expired, appellant may, on four 
days' notice, submit his amendments and the transcript for 
settlement to the judge or referee before whom the proceedings 
were had. 

The difficulty with this approach is that it has built-in 
limitations. Respondent may not be available on the return day, 
appellant may be otherwise occupied, the judge or referee may 
not be available, and postponements and adjournments often 
occur. 

In order to eliminate these problems, it is recommended that 
rule'5525(c), which governs the settlement of the transcript, be 
amended to provide, in substance, that if appellant has timely 
proposed amendments and served them with a copy of the 
transcript on respondent, and no amendments or objections are 
proposed by respondent within the time prescribed, the 
transcript, certified as correct by the court reporter, together 
with appellant's proposed amendments, shall be deemed correct 
without stipulation or settlement (see' 22 NYCRR 699.10), 
Provision would also be made that appellant give notice to 
respondent of the new provision. 

Preparation of the record on appeal is not always easy where 
a stenographic transcript was made of the proceedings leading 
to the order or judgment sought to be reviewed. Rule 5526, 
providing for the cont(mt and form of the record on appeal, 
requires that if there has been a transcript of the proceedings 
below it must be included as part of the record on appeal. The 
correctness of that transcript has to be agreed upon by the 
parties: the time limits for obtaining such agreement are set 
forth in Rule 5525( c) and the rules of the Appellate Division. 

Trouble arises for the appellant when the respondent is either 
too busy with new matters to review the transcript of a former 
trial or for other reason is in no hurry to see the appeal 
perfected and noticed for argument. Where the respondent does 
not adhdre to the time limitations within which he must make 
his proposed amen"l'nents or objections to the transcript or 
stipUlate as to its \ o:rectness, the appellant is stymied as term 
after term of the Appellate Division passes by. 

Another source of potential aggravation arises when there are 
mUltiple parties to the appeal and the appellant must obtain the 
consent of each as to the correctness of the transcript. 

The proposed amendment l'll:lS been approved by the Clerk of 
the Court of Appeals and the Clerks of the Appellate Divisions 

- ;; .. 
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of the Supreme Court in the four Judicial Departments. 

Rule 5529(a)(3) Proposed Change 
It is recommended that the second sentence of paragraph 3 

of subdivision (a) of rule 5529, which governs the form of brief 
and appendices reproduced by offset printing, mimeographing 
or any method of reproduction other than printing, be 
amended. The sentence presently reads: "The margin shall be at 
least two inches". It would be amended to read substantially as 
follows: "The bound margin shall be at least one inch, and 
typed matter· shall not exceed seven by nine and one-half 
inches, with double spacing between each line of text". 

Comment 
The proposed amendment of rule 5529(a)(3) is recom

mended in order to eliminate certain problems which have 
arisen under the present rule. Reproducers of briefs and records 
on appeal often conform with rule 5529{a)(3) by providing a 2 
inch margin on all four sides of the text, leaving a very 
attractive page with very little typed matter on it. This increases 
bulk and the cost of reproduction. 

Others submit briefs and records with type starting at the top 
of the page and finishing at the page bottom, with type lines 
extending almost to the paper edge. Such pages are hard to 
read. 

It is suggested that rule 5529(a)(3) be amended so as to 
provide for a more reasonable typed paper and to conform 
more closely with the size of typed matter for reproduced pages 
specified in the Federal Rules of Appellate Procedure (rule 32). 
The Federal Rule states: 

"Those produced by any other process [than printing] 
shall be bound in volumes having pages not exceeding 
8·1/2 by 11 in(;hes and type matter not exceeding 6-1/2 by 
9·1/2 inches, with double spacing between each line of 
text" . 
Accordingly, it is recommended that rule 5529(a)(3) be 

amended as indicated above. This would provide that the bound 
margin be at least one inch and the typed matter a half inch 
longer than provided in the federal rule. 

The proposed amendment has been approved by the Clerks 
of the Appellate Divisions of the Supreme Court in the four 
Judicial Departments. 

Rule 9701 Proposed Change 
It is recommended that rule 9701 be amended substantially 

as follows: 
Rule 9701. [Books] Records to be kept by the clerk of the 

appellate division. . 
The clerk of the appellate division in each department shall 

keep: 
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1. a book, properly indexed, or an index, in which shall be 
entered the title of all [civil judicial] proceedings [which are 
pending] in that court, [and all civil judicial proceedings 
commenced in the appellate division,] with entries under each, 
showing the proceedings taken therein and the final disposition 
thereof; 

2. a minute book showing the proceedings of the court from 
day to day; and 

3. a book [, properly indexed,] in which shall be [recorded 
at large] indexed all undertakings filed in his office, with a 
statement of the [civil judicial] proceedings in which they are 
given, and a statement of any disposition or order made of or 
concerning them; and 

4. a book, properly indexed, or an index, which shall contain 
(aJ the [names] name of each attorney admitted to practice in 
the department, with the date of his admission, [and a book, 
properly indexed, which shall contain] and (b) the name of 
each person who has been refused admission or who has been 
disbarred, disciplined or censured by the court. The clerk of 
each department shall transmit to the clerk of the court of 
appeals and to the clerks of the other departments the names of 
all attorneys who had been admitted to practice, the names of 
all applicants who have been refused admission, and the names 
of all attorneys who have resigned or who have been disbarred, 
disciplined [or], censured or reinstated by the court. [The clerk 
of each department is directed to enter in the proper book the 
name of each attorney who has been admitted to practice, with 
the date of his admission, and the name of each person who has 
been disbarred, refused admission, or disciplined or censured, 
with the date of such disbarment, refusal of admission, or 
discipline or censure, received from the other departments of 
the state, together with the date when and department in which 
the order was made.] 

Comment 
The proposed amendment of rule 9701 is recommended to 

conform the language to actual practice. 
With respect to paragraph 1, some departments have discon

tinued large index books of cases, decisions and orders in favor 
of an alphabetical card index system. The proposed amendment 
includes authorization for use of such a card index. Also, the 
limitation of the index of cases to "civil judicial" proceedings 
has been deleted as all Appellate Divisions maintain an index of 
all types of proceedings filed in their offices. 

Paragraph 4 has been amended to accord with actual practice. 
All departments maintain a card index system of attorneys 
admitted in the depmtment, and some a book of admissions as 
well. Any disciplinary action against an attorney is recorded on 
an index card. The requirement that each department include in 
its index the names of attorneys admitted and disciplined in 
other departments has not been followed in some departments 
and is unnecessary, One justification for requiring each depart-
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ment to keep an index of attorneys admitted in other 
departments would be if each department issued certificates of 
admission and good standing to all attorneys. In actual practice, 
however, each department issues such certificates only to 
attorneys who have been admitted in the department. It, 
therefore, is unnecessary to require each department to main
tain an i.ndex of thousands of persons admitted in other 
departments. An official register of persons admitted to the Bar, 
showing the department of either admission, is required by 
section 468 of the Judiciary Law to be kept by the Clerk of the 
Court of A-ppeals. Each Appellate Division must notify the 
Clerk of the Court of Appeals and the Clerks of the other 
Appellate Divisions of admissions, disbarments, etc. Any dp.part
ment that deems it advisable may continue to maintai11 a 
complete index of attorneys. 

The proposed amendment has been approved by the Clerk of 
the Court of Appeals and the Clerks of the Appellate Divisions 
of the Supreme Court in the four Judicial Depaxtments. 

PART III - STUDY RELATING TO A REVISION 
OF SECTION 50-e OF THE 

GENERAL MUNICIPAL LAW 

Professor Paul S. Graziano of St. John's University Law 
School has submitted to the Committee the first draft of a 
comprehensive study of section 50-e of the General Municipal 
Law. That section, together with a multitude of notice of claim 
provisions and short statutes of limitations scattered throughout 
the consolidated and unconsolidated laws, governs the com
mencement of legal proceedings in tort cases against munici
palities, public authorities, and other political subdivisions. The 
study, together with a draft statute, was received by the 
Committee as a tentative or "working" proposal late in 1974. 
On the basis of extended consultations held by the Committee 
with Professor Graziano, a revision of both the draft statute and 
the supporting study is now being undertaken by Professor 
Graziano. Further consultations and additional study will be 
required before final legislative recommendations can be pre
sented by the Committee to the Judicial Conference. 

At this time it is recomm~nded that, pending submission of 
the Committee's final recommendations, the Judicial Confer
ence authorize the publication of Professor Graziano's study, 
when completed, and the filing of a study bill in the current 
legislative session, if statutory formulation of the proposal can 
be completed by the Committee before the close of the current :~ 
legislative session. 

By way of preview, some of the major defects of the present 
law which are receiving the Committee's close attention are 
summarized as follows: 

(1) Section 50-e of the General Municipal Law fails to warn 
claimants by clear and express statutory language that timely 
notice of claim to a public corporation is a condition precedent 
not only to an action in tort against the public corporation, but 
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also to an action against its employee if the public corporation 
is required by statute to indemnify the employee. 

(2) The present requirement that a notice of claim be served 
within 90 days after the claim arises applies to all claimants, 
including persons under disability by reason of infancy or 
mental or physical disability (subd. 1). The harshness of the law 
is relieved to some extent by a provision that authorizes the 
court to permit a late filing of the claim if the person under 
disability, and by reason of his disability, fails to serve a timely 
notice and if application for an extension of time is made 
within a reasonable time, but no later than one year after the 
happening of the ('vent, and before commencement of an action 
to enforce the claim (subd. 5). The shortness of the statutory 
period, which e'len against persons under a disability rLlns from 
the happening of the event, rather than the removal of the 
disability, and, to some extent, the required nexus between the 
disability and the untimeliness of the notice, have produced 
grossly unjust results, and urgently require statutory relief. 

(3) Under the present law timely but ir )roper service may 
be a serious defect (subd. 3). Keeping in mind that the 
functional purpose of the notice of claim is to protect a public 
corporation against stale or unwananted' claims and to enable it 
to investigate claims timely and efficiently, the provision 
appears to be unduly harsh. If the notice has been actually 
received by a proper person, a waiver of a defect in the manner 
of service may well be appropriate not only if the public 
corporation examines the claimant or other person in interest, 
as presently provided (subd. 3), but also if the public 
corporation demands an examination of the party in interest or, 
quite generally, if it fails to put the claimant on notice of the 
defect "\yithin a specified time. 

(4) The tightly woven provisions of the present law govern
ing leave to serve a late notice of claim (subd. 5) should be 
loosened, keeping in mind the functional purpose of the notice, 
stated above, and the need to balance the interests of the public 
and of the injured person. A broad, general relief provision 
modeled on subdivision 5 of § 10 of the Court 0;: Claims Act, 
permitting service of a late notice in the Court's discretion may 
well be in order where the claimant shows that he has a 
reasonable excuse for his failure to serve a notice of claim 
within the time specified and that the public corporation 
against which the claim is asserted or its insurance carrier had 
actual notice of the essential facts constituting the claim, unless 
the corporation or carrier shows that it has been substantially 
prejudiced by the failutc, to serve the notice within the time 
specified. 

(5) A serious problem resulting in possible loss of meritori
ous claims has been created in the paRt decade by the existence 
of private stock corporations which derive their public character 
from the fact that they are subsidiaries of public corporations. 
Under vaguely worded statutory provisions, failure to serve any 
notice of claim, or even service upon the parent corporation 
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alone, may be a fatal error (see e.g. § 1276, subd. 6, Public 
Authorities Law). The injured party may have only a claim 
against the subsidiary private stock corporation and that claim 
he may have lost by failing to satisfy the condition precedent to 
its assertion. It can hardly be doubted that this trap ought to be 
removed. 

While the Committee has not reached any final conclusions 
on amendatory legislation addressed to the defects listed above 
or to other defects revealed by a close study of the present 
statutory scheme, the general thrust of the proposals envisaged 
by the Committee should be clear, It is th,~ sense of the 
Committee that the present statute is unduly restrictive and 
inflexible and that appropriate relief can be provided to 
claimants without jeopardizing the legitimate public interest in 
the financial security of its institutions. 

PART IV - AREAS OF FUTURE STUDY AND REVIEW 

In addition to the studies discussed earlier in this report, 
there are several others to which the Committee attaches 
importance. The Committee desires to commission some of 
these in the near future. Others, already completed, will be 
reviewed with a view to possible implementation through 
legislation or rule changes. Among these studies are the 
following: 

1. Study on Standing to Sue. This study would be commis
sioned to consider the revision of Article 78, and other related 
statutes, to give a citizen the right to bring a proceeding to 
contest the legality of a state action, and to establish procedures 
relative thereto. 

In St. Clair u. Yonkel'S Raceway, Inc., 13 N.Y.2d 72 (1963), 
the Court of Appeals announced the doctrine that only one 
personally aggrieved could test the constitutionality of a state 
statute, although New York has long permitted taxpayer suits 
against city and other local officials to prevent any illegal 
official acts (General Municipal Law, § 51). 

Through the years, the Committee has opposed various bills, 
as inadequate, which have sought to remedy this problem. A 
full scale study in this area is required, particularly since the law 
of New York seems to be out of line with the prevailing state of 
the law throughout the country. 

2. Study of the Adequacy of Costs Allowable in Litigation. 
This study was published in the Sixteenth Annual Report of 
the Judicial Conference, p. 246 (1971) and concluded that the 
present provisions in Articles 81, 82 and 83 are inadequate and 
that the most reasonable way to restore costs to their proper 
role is to award reasonable attomey's fees as a percentage of the 
amount in controversy. 

i\Iuch interest has been expressed in this topic and the 
problem remains that the present system of costs is inadequate 
to accomplish its purposes. Remedial action should be con
sidered. 
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3. Study of the Constitutionality of New York State's 
Provisional Remedies. This topic, which would be the subject 
of a major study, is of paramount importance by virtue of the 
recent federal cases on the constitutionality of attachment and 
replevin procedures, and the significance of this for New York 
procedure. 

In the first of this line of cases, the Supreme Court in 
Sniadach v. Family Finance Corporation of Bay View, 395 U.S. 
337 (1969) held unconstitutional a Wisconsin garnishment 
statute under which a debtor's wages were frozen by service of 
process on the garnishee without prior judicial authorization. 

In Fuentes v. Shevin, 407 U.S. 67 (1972), the Florida and 
Pennsylvania replevin statutes that allowed possession by a 
sheriff of goods sold without notice or hearing or judicial order 
were declared unconstitutional. 

In Mitchell v. W. T. Grant Company, U.S. , 40 
L.Ed. 2d 406 (1974), a Louisiana statute allowing ex parte 
pre-judgment seizure of propelty subject to a lien was upheld 
because, unlike the Florida and Pennsylvania laws, it required 
court approval, demonstration of the grounds for the seizure, 
posting of a bond by the creditor, the right of the debtor to 
regain possession by posting a bond, and an immediate hearing 
for the debtor to seek dissolution of the attachment order. 

In Sugar v. Curtis Circulation Company, N.Y.L.J. 10/28{74, 
p.l (S.D.N.Y.) a three-judge federal court declared unconstitu
tional CPLR 6201, the New York attachment statute which 
permits ex parte pre-judgment attachment of the property of a 
dpfendant. 

The court stated that unlike the Louisiana statute in .Mitchell, 
the New York provisions are fatally defective in that they do 
not grant the debtor-defendant an immediate post-seizure 
hearing at which the creditor-plaintiff must prove the grounds 
upon which the writ issued. 

In its ruling, the Court said that the sole basis for vacating the 
attachment under CPLR 6223 is not that the grounds upon 
which it has been issued are unproven but rather that the 
attachment is unnecessary to the security of the plaintiff and 
the burden of proof is not, as in Mitchell, on the plaintiff but 
on the defenuant. 

The Committee has given careful attention to the problem of 
lack of notice and hearing in replevin procedures under CPLR 
7102 (see Laprease v. Raymours Furniture Co., 315 F. Supp. 
716 (N.D.N.Y. 1970)) and opposed a 1971 bill intended to 
remedy this problem. The bill became law (L. 1971, ch. 1051), 
but the Governor noted that, although failure to approve would 
leave the State without any effective replevin procedure, the bill 
had failed to establish clear and easily usable standards to guide 
attorneys and the courts in taking action under the statute (see 
Finkenberg Fumiture Corp. v. Vasquez, 67 Misc. 2d 154 (Civil 
Court of the City of New York, 1971)). 

The Committee now believes, especially in the light of the 
Sugar case, that an in-depth study should be commissioned in 
J 975 to examine the constitutionality of the New York 
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provisional remedy and replevin procedures and to propose 
corrective legislation as may be needed. 

4. Study of Evidence. The need for the drafting of a Code 
of evidence for New York State was made clear in tt1e Study of 
the Feasibility of Formulating a Code 0] Evidence for the State 
of New York (Twelfth Annual Report of the Judicial Confer~ 
ence, p. 182 (1967) by Professor Edith L. Fisch, formerly of 
New York Law School. This study covers so extensive and 
specialized an area that the Committee has repeatedly recom
mended the appointment by the JUdicial Conference of a 
special advisory committee to prepare a codification of the law 
of evidence. This has become even more appropriate since the 
promulgation of the Federal Rules of Evidence by the United 
States Supreme Court, which are to become effective on July 1, 
1975. However, until the necessary budgetary authorization is 
forthcoming from the Legislature, or until some other body, 
such as a Temporary State Commission, is entrusted with this 
task, the CPLR Committee will continue to consider, and to 
recommend, where warranted, amendments of the Evidence 
Article. 

5. Study on Use of Videotape in the Courts. Related to the 
need for a Code of Evidence, serious attention is being given to 
commissioning a study on the use of videotape as a technologi
('.11 tool to insure justice, a speedier disposition of trials and the 
plOcedural changes necessary to implement this new approach. 

Ohio has been the pioneer in the use of videotape both for 
depositions and for entire trials (McCrystel and Young, Prere
corded Videotape Trials-An Ohio Innovation, Brooklyn Law 
Rev. 39:560 (1973)). California followed soon after (Judicature 
57:171 (1973)). 

A complete videotape trial is a procedure whereby the whole 
presentation of evidence is videotaped and edited in advance of 
jury selection. The jury would have only limited contact, with 
the judge and attorneys after jury selection and no contact with 
witnesses. The tape is then shown to an audience in a movie 
theater. The primary advantage of this method of triat practice 
is its time saving factor and efficiency (Asperk, Introducing 
Videotape to the Courts, Judicature 56:363 (1973)). 

In 1973 the Judicial Conference submitted a bill to amend 
CPLR 4544 to authorize the Administrative Board to establish a 
program on an experimental basis for the pre-trial recording of 
medical testimony on videotape and a procedure for introduc
tion of such testimony into evidence during the trial of a civil 
action, where the doctor is unavailable, because of medical 
commitments, to testify at the trial (Senate 4312, Assembly 
6163). The bill passed the Senate. 

11' .. 1974 the Judicial Conference submitted a similar bill, 
amending Judiciary Law section 213(9) (Senate 8253, As
sembly 11709). The bill died in Committee in both houses. 

The Committee considers that a study should be commis
sioned on the use of videotape in the court system, with 
appropriate proposals for legislation. 
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6. Infants' settlements. The Committee will continue to 
study the possiblity of devising a simplified settlement pro
cedure in respect to infants' claims satisfactory to both bench 
and bar. 

7. Appendix of Official Forms. The Committee will con
sider revision of the appendix of official CPLR forms and the 
addition of new forms. 

Among other items on the Committee's agenda and deserving 
future consideration are: the simplification and modernization 
of procedures and terminology relating to the use of orders to 
show cause, possible replacement of service of process by 
personal delivery by service by mail, revision of Article 11 (poor 
persons), further modification of some of the provisions 
governing statutes of limitations, and modernization of the 
exemptions from execution. Consideration should be given to 
bringing New York procedure into greater conformity with 
federal procedure in such areas as necessary parties, disclosure 
and intervention. 

CONCLUSION 

The Committee intends to continue to assist the Judicial 
Conference in its statutory mandate to keep the CPLR up to 
date and to revise it from time to time wherever such revision 
can assist in the more equitable and speedier disposition of 
causes. The Committee, moreover, will continue to examine 
every suggestion received from any interested source concerning 
the improvement of the CPLR, either with respect to statutory 
and rule changes or the Appendix of Official Forn1s. In this 
connection, the Committee again solicits comments and sugges
tions from the profes::lion. All recommendations should be sent 
to: 

Professor Adolf Homburger 
Chairman 
Committee to Advise and Consult with the Judicial 

Conference on the CPLR 
% The Office of Court Administration 
270 Broadway 
New York, New York 10007 

January 2, 1975 

ttaleU1GCl!2Ld! • 

Respectfully submitted, 

Adolf Homburger, Chairman 
John T. Fri.zzell 
Hyman W. Gamso 
Raymond W. Hackbalth 
William E. Jackson 
John M. Keeler 
Victor A. Kovner 
Harold A. Meriam, Jr. 
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Lewis M. Mullarkey 
Maurice N. Nessen 
Herbert Peterfreund 
George C. Pratt 
G. Robert Witmer, Jr. 

1975 Proposals of the Judicial Conference 
of the State of New York Amendatory of 

the Civil Practice Law and Rules 

The Judicial Conference hereby amends the Rules of the Civil 
Practice Law and Rules, effective September first, nineteen 
hundred seventy-five, by the following proposals: 

Proposal Number 1. Subdivision (c) of rule fifty-five hundred 
twenty-five of the civil practice law and rules is hereby amended 
to read as follows: 

(c) Settlement of transcript. 1. Within [ten] fit'teen days 
after receiving the transcript from the court reporter or from 
any other source, the appellant shall make any proposed 
amendments and serve them and a copy of the transcript upon 
the respondent. Within [ten] fifteen days after such service the 
respondent shall make any proposed amendments or objections 
to the proposed amendments of the appellant and serve them 
upon the appellant. At any time thereafter and on at least four 
days' notice to the adverse party, the transcript and the 
proposed amendments and objections thereto shall be sub
mitted for settlement to the judge or referee before whom the 
proceedings were had if the parties cannot agree on the 
amendments to the transcript. The original of the transcript 
shall be corrected by the appellant in accordance with the 
agreement of the parties or the direction of the court and its 
correctness shall be certified to thereon by the parties or the 
judge or referee before whom the proceedings were had. When 
he serves his brief upon the respondent the appellant shall also 
serve a conformed copy of the transcript or deposit it in the 
office of the clerk of the court of original instance who shall 
make it available to respondent. 

2. If the appellant has timely proposed amendments and 
served them with a copy of the transcript on respondent, and 
no amendments or objections are proposed by the respondent 
within the time limited by paragraph 1, the transcript, certified 
as correct by the court reportel', together with appellant's 
proposed amendments, shall be deemed correct without the 
necessity of a stipulation by the parties certifying to its 
correctness or the settlement of the transcript by the judge or 
referee. The appellant shall affix to such transcript an affirma
tion, certifying to his compliance with the time limitation, the 
service of the notice provided by paragraph 3 and the 
respondent's failure to propose amendments or obje(Jtions 
within the time prescribed. 

3. Appellant shall serve on respondent together with a copy 
of the transcript and the proposed amendments, a notice of 
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settlement containing a specific reference to subdivision (c) of 
this rule, and stating that if respondent fails to propose 
amendments or objections within the time limited by paragraph 
1, the provisions of paragraph 2 shall apply. 

Proposal Number 2. Paragraph three of subdivision (a) of rule 
fifty-five hundred twenty-nine of the civil practice law and 
rules, as amended by proposal number five of the proposals of 
the Judicial Conference of nineteen hundred sixty-eight, is 
hereby amended to read as follows: 

3. Briefs and appendices reproduced by offset printing, 
mimeographing or any method of reproduction other than 
printing shall be on white paper eleven inches along the bound 
edge by eight and one-half inches. The bound margin shall be at 
least [two inches] one inch, and typed matter shall not exceed 
seven by nine and one-half inches, with double spacing between 
each line of text. The reproduction shall be a [full sized] 
facsimile of the material neatly prepared on the typewriter in 
clear type of no less than elite in size. 

Proposal Number 3. Rule ninety-seven hundred one of the 
civil practice law and rules is hereby amended to read as 
follows: 

Rule 9701. [Books] Records to be kept by the clerk of 
appellate division. The clerk of the appellate division in each 
department shall keep: 

1. a book, properly indexed, or an index, in which shall be 
entered the title of all [civil judicial] proceedings [which are 
pending] in that court, [and all civil judicial proceedings 
commenced in the appellate division,] with entries under each, 
showing the proceedings taken therein and the final disposition 
thereof; 

2. a minute book showing the proceedings of the court from 
day to day; and 

3. a book [, properly indexed,] in which shall be [recorded 
at large] indexed all undertakings filed in his office, with a 
statement of the [civil judicial] proceedings in which tl;ley are 
given, and a statement of any disposition or order mage of or 
concerning them; and ! 

4. a book, properly indexed, or an index, which shalY contain 
(a) the [nf''Ues] name of each attorney admitted to pr!actice in 
the depan. ~ent, with the date of his admission, [and a book, 
properly indexed, which shall contain] and (b) the name of 
each person who has been refused admission or who has been 
disbarred, disciplined or censured by the court. The clerk of 
each department shall transmit to the clerk of the court of 
appeals and to the clerks of the other departments the names of 
all attorneys who have been admitted to practice, the names of 
all applicants who have been refused admission, and the names 
of all attorneys who have resigned or who have been disbarred, 
disciplined [or], censured or reinstated by the court. [The clerk 
of each department is directed to enter in the propel' book the 
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name of each attorney who has been admitted to practice, with 
the date of his admission, and the name of each person who has 
been disbarred, refused admission, or disciplined or censUl'ed, 
with the date of such disbarment, refusal of admission, or 
discipline or cenSUl'e, received from the other departments of 
the state, together with the date when and department in which 
the order was made.] 

I, Richard J. Bartlett, State Administrative Judge and 
Secretary to the Judicial Conference of the State of New York, 
do hereby certify that the above proposals were adopted by the 
Judicial Conference of the State of New York on January 23rd, 
1975, pUl'suant to the provisions of section 229 of the Judiciary 
Law as added by Chapter 309 of the Laws of 1962. 

Dated: January 24, 1975 
New York, New York 

RICHARD J. BARTLETT 
STATE ADMINISTRATIVE 
JUDGE AND SECRETAR Y 

= 
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REPORT TO THE 1976 LEGISLATURE 
IN RELATION TO 

THE CIVIL PRACTICE LAW AND RULES 
AND 

PROPOSED AMENDMENTS ADOPTED 
PURSUANT TO SECTION 229 OF THE 

JUDICIARY LAW 

LETTER 0 F TRANSMITTAL 

The Legislature of the State of New York 

Pursuant to Section 229 of the JUdiciary Law, enacted by 
Chapter 309 of the Laws of 1962, the Judicial Conference of 
the State of New York respectfully submits to the 1976 
Legislature: 

(1) The Fourteenth Annual Report of the Judicial 
Conference to the Legislature, adopted January 29, 1976, 
which incorporates the Thirteenth Annual Report to the 
Judicial Conference by the Committee to Advise and Consult 
with the Judicial Conference on the Civil Practice Law and 
Rules, dated December 5, 1975 and, 

(2) A Proposal of the Judicial Conference, based upon the 
aforementioned Report, for changes in the Rules of Civil 
Practice of the Civil Practice Law and Rules, adopted on 
January 29, 1976, pursuant to the provisions of Section 229 of 
the Judiciary Law. 

February 1, 1976 

awz::_ 

Charles D. Breitel, Chairman 
Harold A. Stevens 
Frank A. Gulotta 
Harold E. Koreman 
John S. Marsh 
Charles G. Tierney 
John E. Cone 
DeForest C. Pitt 
Gilbert H. King 
Gerald Saperstein 
George W. Marthen 
John H. Cooke 
Daniel J. Donahoe 
M. Marvin Berger 
Orest V. Maresca 
Alfred S. Robbins 
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Richard J. Bartlett 
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and Secretary 

H. Buswell Roberts 
Duncan S. MacAffer 
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FOURTEENTH ANNUAL REPORT OF THE JUDICIAL 
. CONFERENCE 

to 

THE LEGISLATURE 

on 

THE CIVIL PRACTICE LAW AND RULES 

February 1, 1976 

INTRODUCTION 

This is the Thirteenth Annual Report to the Judicial 
Conference by the Committee to Advise and Consult with the 
Judicial Conference on the Civil Practice Law and Rules. At 
present, the members of the Committee are: John T. Frizzell, 
Hyman W. Gamso, Raymond W. Hackbarth, John M. Keeler, 
Harold A. Meriam, Jr., John A. Murray, Maurice N. Nessen, 
Professor Herbert Peterfreund, George C. Pratt and G. Robert 
Witmer, Jr. Mr. Murray, an attorney from Albany, was 
appointed to the Committee in 1975, replacing Lewis M. 
Mullarkey, Esq., who rendered distinguished service to the 
Committee for several years. Professor Adolf Homburger of the 
State University of New York at Buffalo is Chairman. 

Last year the JUdicial Conference, on the recommendation of 
the Committee, proposed legislation that brought two historic 
changes in civil procedure: a new class action law and the 
comparative negligence law. Passage of these bills was obtained 
through the principal sponsorship of Hon. Stanley Fink, 
Chairman of the Assembly Codes Committee, and Hon. H. 
Douglas Barclay, Chainnan of the Senate Codes Committee. 

For several years, a modern class action provision has been a 
project of the Committee. Bills were submitted by the Judicial 
Conference to the Legislature in 1972, 1973 and 1974, passin~ 
the Assembly in 1972 and the Senate in 1973, 

In 1975, class action legislation sponsored by the Judicial 
Conference on the recommendation of the Committee was 
enacted as L. 1975, ch. 207. A chapter amendment making 
purely technical changes was enacted as L. 1975, Ch. 474. 

In approving the class action bill, the Governor made the 
following remarks: 
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This bill provides the people of New York with the type 
of strong class action statute which I have repeatedly 
requested. 

In many instances, an individual's own damages 
resulting from a pattern of illegal behavior by another 
may not be sufficient to justify the costs of litigation 
although the aggregate damages of all others similarly 
injured by the illegal behavior certainly would. Under 
present law, unless the individual thus injured is 
willing and able to press his legal claim as a matter of 
principle despite the financial loss, there is no 
economic deterrent to poor workmanship, deceptive 
or unconscionable trade practices and illegal conduct. 

The need for this legislation is obvious. The present law 
and its precursors have caused extraordinary judicial 
confusion extending over the past 125 years and have 
resulted in needlessly restricting meaningful acce;3S to 
state courts for countless ppople. Such an anachro
nism has no place in a legal system which has to cope 
with contemporary problems. 

This bill, modeled on similar federal law, will enable 
individuals injured by the same pattern of conduct by 
another to pool their resources and collectively seek 
relief. By permitting common questions of law or fact 
affecting numerous persons to be litigated in one 
forum, the bill would result in greater conservation of 
judicial effort. 

While this bill adds a major weapon to the consumer 
protection arsenal, it also provides legitimate 
enterprises with a shield against its abuse. The bill 
promulgates detailed guidelines and prerequisites to 
the maintenance of a class action suit. It vests great 
discretion in the court in fashioning the class, in 
providing for notice to its members and in controlling 
the course of proceedings. In short, it empowers the 
court to prevent abuse of the class action device and 
provides a controlled remedy which recognizes and 
respects the rights of the class as well as those of its 
opponent. 

Approval of this bill is urged by the Office of Court 
Administration, by the Committee to Advise and 
Consult with the Judicial Conference on the CPLR 
which is largely responsible for its drafting, by the 
Attorney General and Lieutenant Governor, the 
Association of the Bar of the City of New York and 
the Consumer Protection Board, among others. 

I am pleased to give my approval of this historic advance 
for the people of New York. 

In 1975, the Judicial Conference on the advice of the 
Committee, also recommended the enactment of a comparative 
negligence provision. The new law (L. 1975, ch. 69) completes 
the reform begun with Dole v. Dow Chemical Co., 30 N.Y. 2d 



284 

143 (1972). That case established a standard of comparative 
negligence with respect to contribution among joint tort 
feasors. L. 1974, ch. 742 enacted new CPLR Article 14 as 
recommended by the Judicial Conference on the advice of the 
Committee, codifying and clarifying the Dole rule and restoring 
the incentive to settle In multi-party suits, by placing the risk of 
a settlement for less than the settlor's equitable share of th,:; 
damages upon the injured party. 

L. 1975, ch. 69 completed the reform by enacting a 
comparative negligence statute applicable to plaintiff and 
defendant. New CPLR Article 14-A provides for a standard of 
pure comparative negligence which permits plaintiffs to receive 
proportionately diminished recoveries but does not bar recovery 
if plaintiff were found to be more than fifty percent negligent, 
as under the Wisconsin rule. 

The diminishment of claimant's damages is in the proportion 
which the claimant's culpable conduct bears to the culpable 
conduct of all persons who caused the damages, whether or not 
they are named as parties or served. The new law embraces 
breach of warranty and strict liability .cause.s of action, as well 
as suits sounding in negligence. The new provisions apply only 
to causes of action accruing after Sept~mber 1, 1975. This 
forestalls the question as to which provisions are adjective and 
thus retroactively applicable to pending causes of action, and 
which substantive and thus prospective in operation. 

In addition to the foregoing major changes, the following 
bills sponsored by the JUdicial Conference on the advice of the 
Committee were enacted into law in 1975: 

1. L. 1975, ch. 43 repealed subdivision 7 of CPLR section 
213 which limited the time within which to establish a will. 
Since the Estates, Powers and Trusts Law, which became 
effective on September 1, 1967, no longer provides for an 
action to establish a will, the CPLR provision had become 
obsolete. 

2. L. 1975, ch. 570 amended subdivision (c) of sedion 5236, 
which governs notice of sale of real property by the sheriff to 
the judgment debtor in connection with the enforcement of 
money judgments, to conform the notice provision to the 
service of process provision (CPLR 308), and to reword those 
segments of the provision which were outmoded, inadequate, 
and stylistically improper. 

3. L. 1975, ch. 70 amended subdivision (e) of section 5519 
to extend the provisions relating to the continuation of a stay 
pending an appeal. Under the amended section, a stay pending 
determination of a motion for leave to appeal is continued for 5 
days after service upon the movant of a copy of the order 
denying the motion with notice of entry, unless the court 
directs otherwise. The short stay gives the appellant the 
opportunity to seek leave to appeal from the next highest court 
without being subjected to enforcement proceedings. 

In addition to the foregoing statutory changes, the Judicial 
Conference promulgated three Proposals, all of which became 
effective September 1, 1975. 



~--~-------

285 

Proposal Number 1. 
Subdivision (c) of Rule 5525, which governs the procedure 

for the settlement of a transcript of the record on appeal, was 
reorganized, and amended in several respects including the time 
within which respondent must make proposed amendments or 
objections to the transcript. The changes under certain 
conditions permit the certification of the transcript by the 
court reporter without the necessity of a stipulation by the 
parties or settlement of the transcript by the judge or referee. 

Proposal Number 2. 
Paragraph 3 of subdivision (a) of Rule 5529 was amended to 

change the margin requirement on briefs and appendices on 
appeal to avoid waste of space and difficulty in reading. The 
amended rule, similar to the federal rule, requires a bound 
margin of at least an inch, with typed matter not to exceed 7 by 
9 1/2 inches, with double spacing between each line of text. 

Proposal Number 3. 
Rule 9701, which prescribes the books which are to be kept 

by the Cleric of the Appellate Division, was amended to 
conform the text of the rule governing the records kept by the 
clerks of the Appellate Divisions to the actual practice. Some 
departments have discontinued large index books of cases, 
decisions and orders in favor of an alphabetical card index 
system, which the rule now authorizes. All departments 
maintain a card index system of attorneys admitted in the 
department, and some a book of admissions as welL The 
amended rule authorizes both. 

The requirement that each department include in its index 
the names of attorneys admitted and disciplined in other 
departments has not been followed in some departments, and 
was stricken. 

REPORT 

The report which follows is divided into five parts. 
(1) The first part contains proposed amendments to Section 

50-e of the Gener~l Municipal Law, CPLR 311, and related 
provisions, based tn part upon a study by Professor Paul S. 
Graziano of the St. John's University School of Law. 

(2) The second part contains recommendations for amending 
statutes governing civil arrel.lt. These recommendations are based 
in part on a study of provisional remedies authored by Professor 
Samuel J. M. Donnelly of the Syracuse University College of 
Law. Remaining under consideration by the Committee are 
those portions of Professor Donnelly's study devoted to 
attachment, replevin and teceivership. 

(3) The third part presents recommendations based upon a 
study of videotaping in the courts by Judge William P. McCooe 
of the New York City Civil Court. 

~~- --- - ---------------~-~----, 
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(4) The fourth part of the repnrt recommends various 
statutory amendments and rule charlges in other areas of the 
CPLR and related statutes. Some C!f these are new; others have 
been submitted to previous sessions of the legislature, but the 
Committee felt they merited re-SUhl"";.ission. 

(5) The fifth part contains a brief discussion of topics of 
future study and review 

PART I - REVISION OF SECTION 50-e OF 
THE GENERAL MUNICIPAL LAW, 

CPLR 311, AND RELATED STATUTES 
REGARDING NOTICE OF CLAIM, FOR 

GREATER FLEXIBILITY AND FAIRNESS 
Section 50-e, together with a multitude of notice of claim pro

visions and short statutes of limitation scattered throughout the 
consolidated and unconsolidated laws, governs the commence
ment of legal proceedings in tort cases against municipalities, 
public authorities and other political subdivisions. 

Some of the major defects of the present law, which are 
among the problems addressed in this study, were summarized 
in last year's Report of the CPLR Advisory Committee to the 
Judicial Conference, in the following words: 

(1) Section 50-e of the General Municipal Law fails to warn 
claimants by clear and express statutory language that timely 
notice of claim to a public corporation is a condition precedent 
not only to an action in tort against the public corporation, but 
also to an action against its employee if the public corporation 
is required by statute to indemnify the employee. 

(2) The present requirement that a notice of claim be served 
within 90 days after the claim arises applies to all claimants, 
including persons under disability by reason of infancy or 
mental or physical disability (subd. 1). The harshness of the law 
is relieved to some extent by a provision that authorizes the 
court to permit a late filing of the claim if the person under 
disability, and by reason of his disability, fans to serve a timely 
notice and if application for an extension of time is made 
within a reasonable time, but no later than one year after the 
happening of the event, and before commencement of an action 
to enforce the claim (Subd. 5). The shortness of the statutory 
period, which even against persons under a disability runs from 
the happening of the event, rather than the removal of the 
disability, and, to some extent, the required nexus between the 
disability and the untimeliness of the notice, have produced 
grossly unjust results, and urgently require stc\tutory relief. 

(3) Under the present law timely but improper service may 
be a serious defect (subd. 3). Keeping in mind that the 
functional purpose of the notice of claim is to protect a public 
corporation a.gainst stale or unwarranted claims and to enable it 
to investigate claims timely and efficiently, the provision 
appears to be unduly harsh. If the notice has been actually 
received by a proper person, a waiver of a defect in the manner 
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of service may well be appropriate not only if the public 
corporation examines the claimant or other person in interest, 
as presently provided (subd. 3), but also if the public 
corporation demands an examination of the party in interest or, 
quite generally, if it fails to put the claimant on notice of the 
defect within a specified time. 

(4) The tightly woven provisions of the present law 
governing leave to serve a late notice of claim (subd. 5) should 
be loosened, keeping in mind the functional purpose of the 
notice, st.ated above, and the need to balance the interests of 
the public and of the injured person. A broad, general relief 
pr.ovision modeled on subdivision 5 of § 10 of the Court of 
Claims Act, permitting service of a late notice in the Court's 
discretion may well be in order where the claimant shows that 
he has a reasonable excuse for his failure to serve a notice of 
claim within the time specified and that the public corporation 
against which the claim is asserted or its insurance carrier had 
actual notice of the essential facts constituting the claim, unless 
the corporation or carrier shows that it has been sUbstantially 
prejudiced by the failure to serve the notice within the time 
specified. 

(5) A serious problem resulting in possible loss of 
meritorious claims has been created in the past decade by the 
existence of private stock corporations which derive their public 
character from the fact that they are subsidiaries of a public 
corporation. Under vaguely worded statutory provisions, failure 
to serve any notice of claim, or even service upon the parent 
corporation alone, may be a fatal error (see e.g., § 1276, subd. 
6, Public Authorities Law). The injured party may have only a 
claim against the subsidiary private stock corporation and that 
claim he may have lost by failing to satisfy the condition 
precedent to its assertion. It can hardly be doubted that this 
trap ought to be removed. 

In preparing its recommendations, the Committee had the 
benefit of a comprehensive study submitted by Professor Paul 
S. Graziano of St. John's University School of Law, 
commissioned by the Office of Court Administration upon 
recommendation of the Committee, which will be published in 
the Twenty-first Annual Report of the JudiCial Conference 
(1976). After consideration of that study, and lengthy 
discussions, the Committee recommends statutory amendments 
which will provide relief to claimants vvithout jeopardizing the 
legitimate requirement that the public purse -be protected 
against stale claims. The statutory recommendations of the 
Committee reflect many of the recommendations· of Professor 
Graziano, but in some respects differ from them. 

The basic purpose of the statutory recommendations is to 
follow the suggestion of tne Court of Appeals in Camarella v. 
East Irondequoit School Board, 34 ·-N.Y. 2d 139 (1974) to 
reconsider the harsher aspects of sectlon 50-e of the General 
Municipal Law "in order that a more equitable balance may be 
achieved between a public corporation's reasonable need for 
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prompt notification of claims against it and an injured party's 
int.erest in just compensation." 

A more equitable balance has been sought by (1) breathing 
greater flexibility into section 50-e without defeating its basic 
purpose, (2) codifying and clarifying existing decisional law on 
troublesome questions, and (3) overruling decisional law and 
repealing or amending statutes that do not reflect the basic 
purpose of notice of claim statutes or that have led to unjust 
results. 

The added flexibility in section 50-e is attained primarily by 
enlarging the period within which a late notice of claim may be 
filed, not to exceed the limits set by a statute of limitations, 
and articulating some of the factors which should guide the 
court's diRcretion in permitting a late filing. 

It is intended that older judicial decisions construing the 
provisions of section 50-e rigidly and narrowly. will be 
inapplicable as a result of these remedial amendments, which 
will enable the courts to apply these provisions ~n a more 
flexible manner to do substantial justice. i 

The statutory recommendations, of course, are ndt intended 
to affect statutes that are more liberal than section 50-e, for 
example, with respect to the. time within which a notice of 
claim must be served. 

Some of the statutory recommendations are purely formal, 
for example, the addition of captions to each subdivision of 
section 50-e and the slight improvements in terminology or 
grammar. 

Recommendation 
The Committee recommends that legislation be submitted to 

amend section 50-e of the General Municipal Law and related 
provisions of the CPLR, County Law, and Public Authorities 
Law, and that such legislation be sUbstantially in the following 
form: 

AN ACT To amend the civil practice law and rules, the general 
municipal law, the county law, and the public authorities 
law, in relation to notice of claim 
The People of the State of New York, represented in Senate 

and Assembly, do hereby enact as follows: 
Section 1. Section three hundred eleven of the civil practice 

law and rules is hereby amended to read as follows: 
§311. Personal service upon a corporation or governmental 

subdivision. Personal service upon a corporation or governmen
tal subdivision shall be made by delivering the summons as 
follows: 

1. upon any domestic or foreign corporation, to an officer, 
director, managing or general agent, or cashier or assistant 
cashier or to any other agent authorized by appointment or by 
law to receive service; 

EXPLANATION-Matter in italics is new, matter in brackets 
[ ] is old law to be omitted. 
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2. upon the city of New York, to the corporation counselor 
to any person designat.f,d by him to receive process in a writing 
filed in the office of the clerk of New York county; 

3. upon any lither city, to the mayor, comptroller, treasurer, 
counselor clerk; or, if the city lacks such officers, to an officer 
performing a corresponding function under another name; 

4. upon a county, to the chairman or clerk of the board of 
supervisors, clerk, attorney or treasurer; 

5. upon a town, to the supervisor or clerk; 
6. upon a village, to the mayor, clerk, or any trustee; [andJ 
7. upon a school district, to a school officer, as defined in 

the education law; and 
[7.J 8. upon a park, sewage or other district, to the clerk, 

any truster or any lRember of the board. 
§ 2. Section fifty-e of the general municipal law, as amended 

by chapter two hundred fifty-two of the laws of nineteen 
hundred sixty-seven, is hereby amended to read as follows: 

§ 50-e. Notice of claim. 1. When service required; time for 
service; upon whom service required. 

(a) In any case founded upon tort where a notice of claim is 
required by law as a condition precedent to the commencement 
of an action or special proceeding against a public corporation, 
as defined in the general [corporation] construction law, or any 
officer, appointee or employee thereof, the notice of claim shall 
comply with and be served in accordance with the provisions of 
this section [and it shall be given] within ninety days after the 
claim arises. 

(b) Service of the notice of claim upon an officer, appointee 
or employee of a puMc corporation shall not be a condition 
precedent to the aoinmencement of an action or special 
proceeding against such person. If an action or special 
proceeding lS commenced against such person, but not agamst 
the public corporation, service of the notice of claim upon the 
public corporation shall be required only if the corporation has 
a statutory obligation to indemnify such person under this 
chapter or any other provision of law. 

(2) Form of notice contents. The notice shall be in writing, 
sworn to by or on behalf of the claimant, and shall set forth: 
(1) the name and postoffice address of each claimant, and of his 
attorney, if any; (2) the nature of the claim; (3) the time when, 
the place where and the manner in which the claim arose; and 
(4) the items of damage or ir.juries claimed to have been 
sustained so far as then practicabLe. 

3. How served; when service by mail complete; defect in 
manner of service; return of notice improperly served. 

(a) The notice shall be served on the [party] public 
corporation against [whom] which the claim is made by 
delivering a copy thereof [, in duplicate,] personally, or by 
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registered or certified mail, to the person [, officer, agent, clerk 
or employee] designated by law as [a person] one to whom a 
summons in an action in the supreme court issued against [such 
party] corporation may be delivered, or to an attorlU:!Y 
regularly engaged in representing such public corporation l: 
provided that if service of such notice be made within the 
period prescribed by this section, but in a manner not in 
compliance with the provisions of this subdivision, such service 
shall be deemed valid if such notice is actually received by such 
person, officer, agent, clerk or employee and such party against 
whom the claim is made shall cause the claimant or any other 
person interested in the claim to be examined in l'egard to such 
claim] . 

(b) Service by registered or certified mail shall be complete 
upon deposIt.. of the notice of claim, enclosed in a postpaid 
properly addressed wrapper, in a post office or official 
depository under the exclusive care and custody of the United 
States post office department within the state. 

(c) If the notice is served within the period specified by this 
section, but in a manner not in compliance with the provisions 
of this subdivision, the service shall be valid if the public 
corporation against which the claim is made demands that the 
claimant or any other person interested in the claim be 
examined in regard to it or if the notice is actually received by a 
proper person within the time specified by the section, and the 
public corporation fails to return the notice, specifying the 
defect in the manner of service, within thirty days after the 
notice is received 

(d) If the notice is served within the period specified by this 
section and is returned for the reason and within the time 
provided in this subdivision, the claimant may serve a new 
notice in a manner complying with the provisions of this 
subdivision within ten days after the returned notice is received. 
If a new notice is so served within that period, it shall be 
deemed timely served. 

4. Requirements of section exclusive except as to conditions 
precedent to liability for certain defects or snow or ice. No 
other or further notice, no other or further service, filing or 
delivery of the notice of claim, and no notice of intention to 
commence an action or special proceeding, shall be required as a 
condition to the commencement of an action or special 
proceeding for the enforcement of the claim; provided, 
however, that nothing herein contained shall be deemed to 
dispense with the requirement of notice of the defective, 
unsafe, dangerous or obstructed condition of any street, 
highway, bridge, culvert, sidewalk, or crosswalk, or of the 
existence of snow 01' ice thereon, where such notice now is, or 
hereafter may be, required by law, as a condition precedent to 
liability for damages or injuries to person or property alleged to 
have been caused by such condition, and the failure or 
negligence to repair or remove the same after the receipt of such 
notice. 
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5. Application for leave to serve a late notice. 
Upon application, [The] the court, in its discretion, may 

[grant leave] extend the time to serve a notice of claim [within 
a reasonable time after the expiration of the time] specified in 
paragraph (a) of subdivision one. [of this section in the 
following cases: (1) where the claimant is an infant, or is 
mentally or physically incapacitated, and by reason of such 
disability fails to serve a notice of claim within the time 
specified; (2) where a person entitled to make a claim dies 
before the expiratio:. of the time limited for service of the 
noticej or (3) where the claimant fails to serve a notice of claim 
within the time limited for service of the notice by reason of his 
justifiable reliance upon settlement representations made in 
writing by an authorized representative of the party against 
which the claim is made or of its insurance carrier. 

Application for such leave must be made within the period of 
one year after the happening of the event upon which the claim 
is based, and shall be made prior to the commencement of an 
action to enforce the claim, upon affidavit showing the 
particular facts which caused the delay, accompanied by a copy 
of the proposed notice of claim. The application shall be made 
returnable at a trial or special term of the supreme court or of 
the county court, in the county where an action on the claim 
could properly be brought for trial, and due notice thereof shall 
be served upon the person or party against whom the claim is 
made, in the manner specified in subdivision three.] The 
extension shall not exceed the time limited for the 
commencement of an action by the claimant against the public 
corporation. In determining whether to grant the extension, the 
court shall consider. in particular, whether the public 
corporation or its attorney' or its insurance carrier acquired 
actual }mowtedge of the essential facts constituting the claim 
within the time specified in subdivision one or within a 
reasonable time thereafter. The court shall also consider all the 
othel' relevant facts and circumstances including: whether the 
claimant was an infant, or mentally or phYSically incapacitated, 
or died before the time limited for service of the notice of 
claim; whether the claimant failed to serve a timely notice of 
claim by reason of his justifiable reliance upon settlement 
representations made by an authorized representative of the 
public corporation or its insurance carrier; whether the claimant 
in serving a notice of claim made an excusable error concern.ing 
the identity of the public corporation against which the claim 
should be asserted; and whether the delay in serving the notice 
of claim substantially prejudiced the public corporation in 
maintaining its defense on the merits. 

An application for leave to serve a late notice shall not be 
denied on the ground that it was made after commencement of 
an action against the public corporation. 

6. Mistake, omission, irregularity or defect. At (Any] any 
time after the [date of] service of [the] a notice of claim and at 
[or before the trial of an action or the hearing upon a special 
proceeding] any stage of an action or special proceeding to 
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which the provisions of this section are applicable, a mistake, 
omission, irregularity or defect made in good faith in the notice 
of claim required to be served by this section, not pertaining to 
the manner or time of selvice thereof, may be corrected, 
supplied or disregarded, as the case may be, in the discretion of 
the court, provided it shall appear that the other party was not 
prejudiced thereby. [Application for such relief, if made before 
trial, shall be by motion, on affidavits; if made before the action 
is commenced, shall be by motion, on the petition of the 
claimant, or som~one on his behalf. Failure to serve more than 
one copy may be corrected by such motion.] 

7. Applications under this section. All applications under 
this section shall be made to the supreme court or to the county 
court in a county where the action may properly be brought for 
trial or, if an action to enforce the claim has been commenced, 
where the action is pending. Where the application is for leave 
to serve a late notice of claim, it shall be accompanied by a 
copy of the proposed notice ... f claim. 

8. Inapplicability of section. This section shall not apply to 
claims arising under the provisions of the workmen's 
compensation law, or [,] the volunteer firemen's benefit law, or 
to claims [of infant wards of] against public corporations 
[where the claim is against such public corporation] by [its] 
their own infant [ward] wards. 

§ 3. Section fifty-two of the county law, as amended by 
chapter seven hundred eighty-eight of the laws of nineteen 
hundred fifty-nine, is hereby amended to read as follows: 

§ 52. Presentation of claims for torts; commencement of 
actions. 1. Any claim or notice against a county for damage, 
injury of death, or for invasion of personal or property rights, 
of every name and nature, and whether casual or continuing 
trespass or nuisance and any other claim for damages arising at 
law or in equity, alleged to have been caused or sustained in 
whole or in part by or because of any misfeasance, omission of 
duty, negligence or wrongful act on the part of the county, its 
officers, agents, servants or employees, must be made and 
selved in compliance with section fifty-e of the general 
municipal law. Every action upon such claim shall be 
commenced pursuant to the provisions of section fifty-i of the 
general municipal law. The place of trial shall be in the county 
against which the action is brought. 

[2. No action shall be maintained against an officer, agent, 
selvant or employee of a county unless the notice of claim for 
damages was filed in the manner and within the time prescribed 
in subdivision one and also served personally or by registered 
mail upon such officer, agent, servant or employee within the 
same period of time.] 

[3.] 2. This section shall not apply to claims for 
compensation for property taken for a public purpose, nor to 
claims under the workmen's compensation law. 

au&zs xz 
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§ 4. Subdivision six of section twelve hundred seventy-six of 
the public authorities law, as amended by chapter four hundred 
fifteen of the laws of nineteen hundred sixty-six, is hereby 
amended to read as follows: 

6. The provisions of this section which relate to the 
requirement for service of a notice of claim shall not apply to a 
subsidiary corporation of the authority. In all other respects, 
[Each] each subsidialY corporation of the authority shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a sUbsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action ro.ising on and 
after the first day of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority. 

§ 5. Subdivision six of section twelve hundred ninety-nine-p, 
as such section was added by chapter seven hundred seventeen 
of the laws of nineteen hundred sixty-seven,is hereby amended 
to read as follows: 

6. The provisions of this section which relate to the 
requirement for service of a notice of claim shall not apply to a 
subsidiary corporation of the authority. In all other respects, 
(Each 1 each subsidiary corporation of the authority shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a SUbsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first day of the twelfth calendar month folIo win -.; that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority. 

§ 6. Subdivision six of section twelve hundred ninety-nine-rr 
of such law, as such section was added by chapter eleven 
hundred twenty-four of the laws of nineteen hundred 
sixty-nine, is hereby amended to read as follows: 

6. The provisions of this section which relate to the 
requirement for service of a notice of claim shall not apply to a 
subsidiary corporation of the authority. In all other respects, 
[Each] each subsidiary corporation of the authority shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth month following that calendar 
month in which such stock corporation becomes a SUbsidiary 
corporation of the authority. 

§ 7. Subdivision six of section thirteen hundred seventeen of 
such law, as such section was added by chapter four hundred 
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sixty of the laws of nineteen hundred seventy, is hereby 
amended to read as follows: 

6. The provisions of this section which relate to the 
requirement for service of a notice of claim shall not apply to a 
subsidiary corporation of the authority. In all other respects 
[Each] each subsidiary corporation of the authority shall :Je 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority. 

§ 8. Subdivision six of section thirteen hundred forty-two of 
such law, as such section was added by chapter seven hundred 
fourteen of the laws of nineteen hundred seventy, is hereby 
amended to read as follows: 

6. The provisions of this section which relate to the 
requirement for service of a notice of claim shall not apply to a 
subsidiary corporation of the authority. In all other respects, 
[Each] each subsidiary corporation of the authority shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority. 

§ 9. This act shall take effect on the first day of September 
next succeeding the date on which it shall have become a law. 

A brief discussion of each of the proposed amendments 
follows: 

DISCUSSION 

A. It is recommended that CPLR 311, which relates to 
personal service upon a corporation or governmental subdivi
sion, be amended to add thereto a new paragraph 7 and to 
renumber present paragraph 7 as 8. New paragraph 7 would 
read as follows: 

7. upon a school district, to a school officer, as defined in 
the education law; and 

Comment 

The purpose of the proposed amendment is to broaden the 
category of persons designated by law as persons to whom a 
summons, and thus a notice of claim, in a Supreme Court action 
against a school district may be delivered to include those 

l 
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identified in section 2 of the Education Law. By so doing, 
notice to school officers to whom parents are most likely to 
give notice will constitute effective notice, thereby avoiding 
results like that Mr. Justice Bernard S. Meyer felt compelled to 
reach in Bayer v. Board of Education, 58 Misc. 2d 259 (Sup. Ct. 
Nassau 1968). In that case a letter stating a claim was timely 
served upon the superintendent of schools but the action was 
dismissed because the superintendent was not one of those 
identified by statute as a person upon whom service could be 
made. The recommended change adopts one of the solutions 
suggested by Mr. Justice Meyer in his decision. 

B. It is recommended that subdivision 1 of Section 50-e of 
the General Municipal Law be amended substantially as follows: 

§ 50-e Notice of claim. 1. WIlen service required; time 
for service; upon whom service required. 

(a) In any case founded upon tort where a notice 
of claim is required by law as a condition precedent 
to the commencement of an action or special 
proceeding against a public corporation, as defined in 
the general [corporation] construction law, or any 
officer, appointee or employee thereof, the notice of 
claim shall comply with and be served in accordance 
with the provisions of this section [and it shall be 
given] within ninety days after the claim arises. 

(b) Service of the notice of claim upon an officer, 
appointee or employee of a publ:c corporation shall 
not be a condition precedent to the commencement 
of an action or special proceeding against such 
person. If an action or special proceeding is 
commenced against such person, but not against the 
public corporation, service of the notice of claim 
upon the public corporation shall be required only if 
the c01poration has a statutory obligation to 
indemnify such person, under this chapter or any 
other provision of law. 

Comment 
Subdivision 1 has been divided into two paragraphs to 

facilitate treatment of the subject matter. Captions have been 
added for ease of reference. 

Paragraph (a) 
The proposed amendments to subdivision 1, as reflected in 

new paragraph (a), are purely fomlal. One concerns the place 
where the definition of a "public corporation" is to be found. It 
was formerly in section 3 of the General Corporation Law, 
which was repealed, effective September 1, 1974. The 
definition, unchanged, is now in section 66 of the General 
Construction Law. The other purely fomlal amendment is the 
SUbstitution of the term "served in accordance with" for the 
word "given" since service of the notice is the act otherwise 
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consistently referred to in the rest of section 50-e. 

Paragraph (b) 
The basic purposes of proposed new paragraph (1;) are (1) to 

state when a notice of claim must be served .IPon a public 
corporation where an action is being brought against an officer, 
appointee, or employee; and (2) to make it clear that in no case 
is service of a notice upon an officer, appointee or employee of 
a public corporation required in order to commence a suit 
against such person, although service of a notice of claim upon 
the public corporation would still be required to commence 
such a suit, where the public corporation is obligated to save its 
employee harmless. 

It is intended by proposed new paragraph (b) to codify the 
holding of Sandah v. Union School District No.3, 308 N.Y. 
226, 124 N.E. 2d 295 (1954), and to overrule the holding in 
Siegel u. Epstein, 21 App. Div. 2d 821, 251 N.Y.S. 2d 538 (2d 
Dept. 1964) (mem.) aff'd without opinion, 17 N.Y. 2d 639, 
216 N.E. 2d 341, 269 N.Y.S. 2d 13e. (1966). In Sandah the 
Court of Appeals held that section 50·e did not require service 
of the notice on an allegedly negligent employee defendant but 
only upon the public corporation defendant. In Siegel the 
plaintiff sued the employee of a municipality, but not the 
municipality, and did not serve any notice of claim. The 
Appellate Division, in a decision affirmed witho .It opinion by 
the Court of Appeals, dismissed the case for fail.lre to serve a 
notice of claim on the municipality as required by the city 
charter. The Advisory Committee believes that Sandak furthers 
the basic purpose of notice of claim statutes, b It that Siegel 
does not. The statutes, however, in the main, do not expressly 
reflect the holding in Sandall. New paragraph (c) )f subdivision 
1 of section 50-e would do so. 

C. It is recommended that subdivision 2 of section 50-e be 
amended to read substantially as follows: 

2. Form of notice; contents. The notice shall be in 
writing, sworn to by or on behalf of the claimant, and 
shall set forth: (1) the namo and post-office address 
of each claimant, and of his attorney, if any; (2) the 
nature of the claim; (3) the time when, fle place 
where and the manner in which the claim arose; and 
(4) the i~ems of damage or injuries claimed to have 
been sustained so far as then practicable. 

Comment 

Aside from the addition of a caption, no amendment to this 
subdivision is recommended. Its requirements are reasonable 
and have been liberally interpreted by the courts. 

D. It i& recommended that subdivision 3 of section 50-e be 
amended to read substantially as follows: 
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3. How served; when service by mail complete; 
defect in manner of service; return of notide 
improperly served. 

(a) The notice shall be served on the [party) 
public corporation against [whom] which t11e claim is 
made by delivering a copy thereof [, in duplicate,] 
pers0naliy, or by registered or certified mail, to the 
person [' .. ,!-{fkeT, agent, clerk or employee J 
designated by' lav; as [a person] one to whom a 
summons in an action in the supreme court issued 
against such [party] corporation may be delivered or 
to the attorne} for such public c01poration [; 
provided that if service of such notice be made within 
the period prescribed by this section, but in a manner 
not in compliance with the provisions of this 
su pcUvision, such service shall be deemed valid if such 
notice is actually received by such person, officer, 
agent, clerk or employee and such party agaimi 
whom the claim is made shall cause the claimant or 
any other person interested in the claim to be 
examined in regard to such claim 1. 

(b) Service by registered or certified mail shall be 
complete upon deposit of the notice of claim, 
enclosed in a postpaid properly addressed wrapper, in 
a post office or official" depository under the 
exclusive care and custody of the United States post 
office department within the state. 

(c) If the notice is served within the period 
specified by this section, but in a manner not in 
compliance with the provisions of this subdiVision, 
the service shall be valid if the public c01poration 
against which the claim is made demands that the 
claimant or a~y other person interested i'2 the claim 
be examined in regard to it, or if the notice is actually 
received by a proper person within the time specified 
by this section, and the public corporation fails to 
return the notice, specifying the defect in the manner 
of service, within thirty days after the notice is 
received. 

(d) If the notice is served within the period 
specified by this section and is returned lor the 
reason and within the time provided in litis 
subdivision, the claimant may serve a new notice in a 
manner complying with the provisions of this 
subdivision within ten days after the returned notice 
is received. If a new notice is so served within that 
period, it shall be deemed timely served. 

Comment 
A caption is added and the ~ubdivision is divided into four 

lettered paragraphs. 

---------.-----~ -~ 
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Paragraphs (a) and (b) 
Several changes in language are made with no intended 

change in substance. The words "public corporation" and 
"corporation" are substituted for the word "party" to 
emphasize that the corporation is the only party upon which 
service need be made. The reference to "officer, agent, clerk or 
employee" is deleted because the word "person" is sufficient. 

Service of only one copy of a notice of claim is required. 
Present subdivision 3 requires service "in duplicate," but failurE! 
to serve more than one copy may be COIT€cted by motion unde): 
present subdivision 6. In this day of quick, convenient and 
inexpensive duplicating processes, the public corporatLm should 
easily be able to make a<; many copies of a notice of claim as it 
needs. 

Service by certified mail is expressly approved in the 
amendment. It has generally been accepted under present 
subdivision 3, although that s Ibdivision expressly authorizes 
only service by registered mail. Under present law, service by 
registered mail is eomplete upon mailing, but service by 
certified mail is complete upon receipt. Service in either fashion 
should be complete upon mailing, and it is so provided in 
paragraph (b). 

Paragraphs (c) and (d) 
Proposed paragraph (c) requires a public corporation that has 

been served in an unauthorized manner to decide with 
reasonable promptness (30 days after receipt) whether to return 
the notice or to waive the defect. Under present subdivision 3, 
service in an unauthorized manner is deemed valid only if the 
public corporation causes the claimant or another person 
interested in the claim to be examined. There is no present 
requirement that the public corporation return the notice. A 
demand for such examination should suffice to validate the 
service and, absent such demand, a failure to return the notice 
within thirty days after it is received, specifying the defect in 
the manner of service, should also validate the service. Actual 
receipt of a timely notice-not the ritual of service-should 
control. 

If a notice is duly returned, proposed pru:agraph (d) allows a 
claimant ten days after receipt of the returned notice within 
which properly to serve another notice ruld this service will, 
under paragraph (d), relate back to the time of service of the 
original notice. 

These provisions, it is hoped, will encourage public 
corporations to ignore defects in the manner of service of a 
timely notice and to proceed to a prompt investigation of the 
merits of the claim. 

E. It is recommended that subdivision 4 of section 50-e be 
anlended to read substantially as follows: 

4. Requirements of section exclusive except as to 
conditions precedent to liability for certain defects or 

"'" .j£! c_wss£ __ 
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snow or ice. No other or further notice, no other or 
further service, filing or delivery of the notice of 
claim, and no notice of intention to commence an 
action or special proceeding, shall be required as a 
condition to the commencement of an action or 
special proceeding for the enforcement of the claim; 
provided, however, that nothing herein contahed 
shall be deemed to dispense with the requirement of 
notice of the defective, unsafe, dangerous or 
obstnwted condition of any street, highway, bridge, 
culvert, sidewalk or crosswalk, or of the existence of 
snow or ice thereon, where such notice now is, or 
hereafter may be, required by law, as a condition 
precedent to liability for damages or injuries to 
person or property alleged to have been caused by 
such condition, and the failure or negligence to repair 
or remove the same after the receipt of such notice. 

Comment 
The only amendment proposed to this subdivision is the 

addition of a caption. The Committee is aware that 
requirements that prior notice be given, as a condition 
precendent to liability arising from "the defective, unsafe, 
dangerous or obstructed condition of any street, highway, 
bridge, culvert, sidewalk De cross-walk, or of the existence of 
snow or ice thereon," can result in even greater injustices than 
those caused by notice of claim provisions. 

The effect of these provisions is that a municipality may by 
law injure at least one person with impunity. The most 
frequently stated justification for these provisions is that a large 
judgment might ruin a small municipality. The Advisory 
Committee believes it advisable to further study this area before 
formulating specific recommendations. 

F. It is recommended that subdivision 5 of section 50-13 be 
amended to read substantially as follows: 

5. Application for leave to serve a late notice. 
Upon application, [The] the court, in its 

discretion, may [grant leave] extend the time to serve 
a notice of claim [within a reasonable time after the 
expiration of the time] specified in paragraph (a) of 
subdivision one. [of this section in the following 
cases: (1) where the claimant is an infant, or is 
mentally or physically incapacitated, and by reason 
of such disability fails to serve a notice of claim 
within the time specified; (2) where a person entitled 
to mal{e a claim dies before the expiration of the time 
limited for service of the notice; or (3) where the 
claimant fails to serve a notice of claim wi,thin the 
time limited for service of the notice by reason of his 
justifiable reliance upon settlement representations 
made in writing by an authorized representative of 
the party against which the claim is made or of its 
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insurance carrier. 
Application for such leave must be made within 

the period of one year after the happening of the 
event upon which the claim is based, and shall be 
made prior to the commencement of an action to 
enforce the claim, upon affidavit showing the 
particular facts which caused the delay, accompanied 
by a copy of the proposed notice of claim. The 
application shall be made returnable at a trial or 
special term of the supreme court or of the county 
court, in the county where an action on the claim 
could properly be brought for trial, and due notice 
thereof shall be selved upon the person or party 
against whom the claim is made, in the manner 
specified in subdivision three.] The extension shall 
not exceed the time limited for the commencement 
of an action by the claimant against the public 
corporation. In determining whether to grant the 
extension, the court shall consider, in particular, 
whether the public corporation or its attorney or its 
insurance carrier acquired actual lmowledge of the 
essential facts constituting the claim within the time 
specified in subdivision one or within a reasonable 
time thereafter. The court shall also consider all other 
relevant facts and circumstances, including whether 
the claimant was an infant, or mentally or physically 
incapacitated, or died before the time limited for 
service of the notice of claim; whether the claimant 
failed to serve a notice of claim within the time 
limited for service of the notice by reason of his 
justifiable reliance upon settlement representations 
made by an authorized representative of the public 
corporation or its insurance carrier; whether the 
claimant in serving a notice of claim made an 
excusable error concerning the identity of the public 
corporation against which the claim should be 
asserted; and whether the delay in serving the notice 
of claim substantially prejudicied the public corpora
tion in maintaining its defense on the merits. 

An application for leave to serve a late notice shall 
not be denied on the ground that it was made after 
commencement of an action against the public 
corporation. 

Comment 

The proposed amendment to subdivision 5 would significant
ly extend the discretion of the court to grant leave to file a late 
notice of claim. The subdivision, as amended, reflects a 
substantial change of policy in respect to applications for leave 
to file late notices of claim, giving the court greater flexibility in 
exercising discretion in this area. 

Present subdivision 5 allows the court to permit late filing of 
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a notice of claim within a reasonable time after the expiration 
of the 90-day period, but not later than one year after the event 
underlying the claim. However, the court possesses such 
discretion only in three narrow circumstances: (1) where the 
claimant is an infant, or is mentally or physically incapacitated, 
and by reason of such disability fails to serve a notice of claim 
within the time specified; (2) where a person entitled to make a 
claim dies before the expiration of the time limited for service 
of the notice; or (3) where the claimant fails to serve a notice of 
claim within the time limited for service of the notice by reason 
of his justifiable reliance upon settlement representations made 
in writing by an authorized representative of the party against 
which the claim is made or of its insurance carrier. 

The proposed amendment to subdivision 5 would give the 
court broad discretion, upon application, to extend the time to 
serve a notice of claim beyond the 90-day limit prescribed in 
paragraph (a) of subdivision 1. The extension, however, could 
not exceed the time limited for the commencement of an action 
against the public corporation. In determining whether to grant 
such permission the court is permitted to consider all relevant 
circumstances. 

In order to provide guidance for the exercise of the Court)s 
discretion and to assure a functional and flexible use of the 
power vested in the court, the subdivision enumerates some of 
the facts that are pertinent to the granting of leave to file a late 
notice. Brief explanatory comments relating to these factors 
may be helpful. 

"Whether the claimant was an infant, or mentally 
or physically incapacitated or died before the time 
limited for service of the notice of claim. " 

Infancy, mental or physical incapacity and death of the 
claimant before expiration of the time limited for service of the 
notice are grounds on which permission to file a late notice of 
claim may be granted under present law. However, it should be 
noted that under the proposed new statute the court would be 
free to consider such disability as an element bearing on the 
court's determination even though the disability may not have 
been the reason for the failure to serve the late notice, as for 
example, when the claimant's lawyer neglected to serve a timely 
notice. The recent trend of decisions in that area has been in the 
same direction (see Murray v. City of New York 30 N.Y. 2d 
113,282 N.E. 2d 103,331 N.Y.S. 2d 9 (1972»). 

"Whether the public corporation or its attorney or 
its insurance carrier acquired actual 7mowledge of the 
essential facts constituting the claim within the time 
specified in subdivision one or within a reasonable 
time thereafter. " 

Under the present statute the court has no power to grant an 
extension of the time to serve a notice of claim upon the 
ground that the public corporation or its attorney or insurance 
carrier had timely actual notice of the facts underlying the 
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claim. The absolute bar to the assertion of a just claim under 
these circumstances is harsh and dysfunctional. The only 
legitimate purpose served by the notice is to protect a public 
corporation against stale or unwan'anted claims and to enable it 
to investigate the facts surrounding the occurrence on which the 
claim is based. Most important of all, the court, in a proper 
case, should have the discretionary power tv consider actual 
knowledge, however acquired, by the public corporation, its 
attorney or insurance carrier, of the essential facts within the 
statutory period or a reasonable time thereafter in determining 
whether to permit a late service of notice. A typical illustration 
of a case within the scope of this factor is Economou v. New 
York City Health and Hospitals Corporation, 47 A.D. 2d 877 
(1st Dept. 1975). In that case service of the notice of claim 
upon the attorney for the public corporation (Corporation 
Counsel of the City of New York) against which the claim was 
made was held sufficient where the individual served was also 
the attorney for the public corporation against which the claim 
should have been Clade. 

"Whether the claimant failed to serve a timely 
notice of claim by reason of his justifiable reliance 
upon settlement representations made by an autho
rized representative of the public corporation or its 
insurance carrier. " 

This factor corresponds to one of the grounds on which a 
claimant under the present statute may rely when he applies for 
leave to serve a late notice. However, under the present law, the 
settlement representations must have been made in writing. It 
appears unnecessary to encumber the stated ground with a 
limitation in the nature of a statute of frauds. If the claimant 
can show that he was induced to refrain from filing a timely 
notice by settlement representations, he has laid a solid basis for 
the exercise of the court's discretion, whether or not the 
representations were in writing. 

"Whether the claimant in serving the notice of 
claim made an excusable error concerning the 
identity of the public corporation against which the 
claim should be asserted. " 

To ascertain the identity of the public corporation against 
which a particular claim should be asserted is a formidable task 
in many cases. The shortness of the statutory period for filing a 
notice of claim and the difficulty of unraveling the intricacies of 
the c<?rporate set-up of public corporations have baffled many 
expenenced lawyers. Excusable errors leading to the service of 
a timely notice upon the wrong party should be considered as a 
factor bearing on the court's discretion. 

"Whether the delay in serving the notice of claim 
substantially prejudiced the public corporation in 
maintaining its defense on the merits. " 

Substantial prejudice to the public corporation in maintain
ing its defense on the merits, if caused by the delay in serving 

j 
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the notice of claim, should weigh against the claimant. Thus, if 
neither the corporation nor its attorney nor its insurance carrier 
had actual knowledge of the essential facts constituting the 
claim and if, as a result of claimant's default in serving a timely 
notice of claim, the public corporation was deprived of the 
opportunity to make an efficient and reliable investigation of 
the event on which the claim is based, the court in the exercise 
of its discretion might well deny leave to file a late claim. 

Turning finally to the period of extension, it will be noted 
that no attempt has been made by the draftsmen of the statute 
to extend the short statutes of limitation which normally 
govern the maintenance of an action against a public 
corporation (usually one year or one year and ninety days). In 
consonance with that "hands-off" policy, as far as the statute of 
limitations is concerned, the proposed statute provides that an 
extension of the time period within which a notice of claim 
may be filed shall not exceed the time limited for the 
commencement of an action by the claimant against the public 
corporation. However, the statute of limitations may be tolled 
when the claimant is a person under disability because of 
infancy or insanity at the time when the cause of action accrued 
(CPLR 208). Furthermore, the statute of lim'tations is tolled 
under the provisions of CPLR 204(a) during the pendency of a 
proceeding to obtain leave to file a late notice. See Barchet v. 
New York City Transit Authority, 20 N.Y. 2d 1 (1967). See 
also Amex Asphalt Corp. v. City of New Yorl~, 263 App. Div. 
968 (2d Dep't 1942), aff'd 288 N.Y. 721 (1942). 

G. It is recommended that subdivision 6 of section 50-e be 
amended to read substantially as follows: 

6. Mistake, omission, irregularity or defect. At 
[Any] any time after the [date of] service of [the] a 
notice of claim and at [or before the trial of an action 
or the hearing upon a special proceeding] any stage 
of an action or special proceeding to which the 
provisions of this section are applicable, a mistake, 
omission, irregularity or defect made in good faith in 
the notice of claim required to be served by this 
section, not pertaining to the manner or time of 
service thereof, may be corrected, supplied or 
disregarded, as the case may be, in the discretion of 
the court, provided it shall appear that the other 
party was not prejudiced thereby. [Application for 
such relief, if made before trial, shall be by motion, 
on affidavits; if made before the action is 
commenced, shall be by motion, on the petition of 
'the claimant, or someone on his behalf. Failure to 
serve more than one copy may be corrected by such 
motion.] 

Comment 
The proposed amendment to subdivision 6 consists of 

adding a caption and permitting a good faith, nonprejudicial 
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mistake, omISSIOn, irregularity or defect in a notice of claim 
"not pertaining to the manner or time of service thereof," to be 
corrected, supplied or disregarded at any stage of an action or 
special proceeding, even on appeal, thus incorporating into 
section 50-e the liberal, discretionary power vested in the court 
lUlder CPLR 200l. 

The present provision for correcting the failure to serve more 
than one copy of a notice of claim becomes unnecessary by the 
proposed elimination from present subdivision 3 of the 
requirement to serve more than one copy. Certain additional 
verbiage in present subdivision 6, relating to procedures upon an 
application to correct defects in the notice, would be deleted by 
the amendment as surplusage. 

H. It is recommended that a new subdivision 7 be inserted 
into this section, to read substantially as follows: 

7. Applications under this section. All applications 
under this section shall be made to the supreme court 
or to the county court in a county where the action 
may properly be brought for trial or, if an action to 
enforce the claim has been commenced, where the 
action is pending. Where the application is for leave 
to serve a late notice of claim, it shall be accompanied 
by a copy of the proposed notice of claim. 

Comment 
No major change in present procedure is intended by t1:1is 

proposed new subdivision. Its purposes are only to place in a 
single subdivision all essential procedural provisions governing 
applications for leave to file a late notice, and to require, for the 
court's convenience, that a copy of the proposed notice of 
claim be presented to the court. 

I. It is recommended that present subdivision 7 of section 
50-e be renumbered as subdivision 8 and be amended to read 
substantially as follows: 

8. Inapplicability of section. This section shall not 
apply to claims arising under the provisions of the 
workmen's compensation law, or [,] the volunteer 
firemen's benefit law, or to claims [of infant wards 
of] against public corporations [where the claim is 
against such public corporation] by [its] their own 
infant [ward] wards. 

Comment 
Aside from the addition of a caption the only changes 

intended are to renumber present subdivision 7 and to make 
slight grammatical improvements. 

J. It is recommended that subdivision 2 of section 52 of the 
COlUlty Law be deleted, as follows: 

§ 52. Presentation of claims for torts; commence
ment of actions. 1. Any claim or notice of claim 
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against a county for damage, injury or death, or for 
invasion of personal or property rights, of every name 
and nature, and whether casual or continuing trespass 
or nuisance and any other claim for damages arising 
at law or in equity, alleged to have been caused or 
sustained in whole or in part by or because of any 
misfeasance, omission of duty, negligence or wrongful 
act on the part of the county, its officers, agents, 
servants or employees, must be made and served in 
compliance with section 50-e of the general municipal 
law. Every action upon such claim shall be pursuant 
to the provisions of section 50-i of th.:l ~eneral 
municipal law. The place of trial shall be in the 
county against which the action is brought. 

[2. No action shall be maintained against an 
officer, agent, servant or employee of a county unless 
the notice of claim for damages was filed in the 
manner and within the time prescribed in subdivision 
one and also personally or by registered mail upon 
such officer, agent, servant or employee within the 
same period of time.] 

[3. ] 2. This section shall not apply to claims for 
compensation for property taken for a public 
purpose, nor to claims under the workmen's 
compensation law. 

Comment 
The purpose of the proposed repeal of subdivision 2 is to 

eliminate the only statute in this State that could be located 
requiring service of a notice of claim upon the employee of a 
public corporation as a condition precedent to the commence
ment of an action against him. This recommendation, when 
read with the second sentence of proposed new paragraph (b) of 
subdivision (1), will make clear that in no case will such service 
be required. 

No good reason exists for retaining this Rrovision which is 
inconsistent with several provisions of the General Municipal 
Law and with decisional law. See Stephens v. Department of 
Health of Orange County, 64 Misc. 2d 81 (1970) in which the 
court described subdivision 2 of section 52 of the County Law 
as "an anachronism which is in direct conflict with the 
legislative intent found in the provisions of section 50-e by the 
Court of Appeals in the Sandak case ... " See also DeAngelo v. 
Lattimer, 26 Misc. 2d 20 (1960). 

Examples could be mUltiplied. There is a paten t inconsis
tency between subdivision 2 of section 52 of the County Law 
and other statutes covering specific types of aetions against 
counties and other public corporations, and subdivision 2 does 
not further the basic purpose of notice of claim statutes. Unless 
immunized by statute, an employee of a public corporation is 
liable for his own tort. No legitimate public purpose is served by 
requiring the service of a notice of claim upon him. If his 
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employer, the public corporation, is under a duty to indemnify 
its employee, a notice of claim must be served upon it. This 
seems ample protE'ction for the public purse. 

K. It is recommended that each of the identically worded 
subdivisions numbered 6 in sections 1276, 1299-p, 1299-rr, 
1317 and 1342 of the Public Authorities Law, be amended as 
follows: 

6. The provisions of this section which relate to 
the requirement for service of a notice of claim shall 
not apply to the subsidiary corporation of the 
authority. In all other respects, [Each] each 
subsidiary corporation of the authority shall be 
subject to the provisions of this section as if such 
subsidiary corporation were separately named herein, 
provided, however, that a subsidiary corporation of 
the authority which is a stock corporation shall not 
be subject to the provisions of this section except 
,vith respect to those causes of action arising on or 
after the first day of the twelfth calendar month 
following that calendar month in which such stock 
corporation becomes a subsidiary corporation of the 
authority. 

Comment 
Each of the subdivisions to be amended relates to actions 

brought against a particular public authority, and provides that 
each subsidiary corporation of the authority shall be subject to 
the provisions of the section as if such subsidiary were 
separately named therein. This means that a notice of claim 
upon the subsidiary is required before an acti.on may be brought 
against such a subsidiary. An intolerable situation exists because 
many such subsidiaries are "anonymous" in the sense +'hat the 
corporate affiliation of the subsidiary is not a matter of general 
Imowledge, and the subsidiary is not named specifically in the 
general statutory provision that imposes the notice of claim 
requirement. Thus, even a diligent claimant may serve only the 
parent public corporation, not realizing that a subsidiary must 
be served, or may fail to serve the notice of claim because he is 
unaware that what appears to be a private stock company has 
become a subsidiary of a public corporation. It is often difficult 
enough for a claimant to select which of two identified public 
corporations is the public corporation against which the claim 
exists. Even worse, to have to determine at the peril of the 
90-day bar whether a notice of claim must be senred upon what 
appears to be a private stock corporation is a burden no injured 
person should have to bear. . 

The amendment would provide, however, that in all other 
respects, each subsidiary shall be subject to the provisions of the 
section as at present. Thus, no change would be made in 
subdivision 3 which states that the authority shall save harmless 
any officer or employee of the authority for his negligence in 
the course of his employment. 
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CONCLUSION 

The amendments to section 50-e of the General Municipal 
Law, CPLR 311, and related statutes, proposed in this Report, 
may prove to be merely a first step in a procedural reform of 
the laws relating to claims against public corporations. In 
general, the amendments here proposed are conserv':;ttive, 
retaining the basic notice of claim requirements, and liberalizing 
them only \vithin the framework of existing short statutes of 
limitations. No attempt is now made to overhaul the relevant 
statutes of limitations, although this complex task should 
eventually be undertaken. Other areas of change which might be 
considered in the future are total abolition of notice of claim or 
alternatively, the extension of the 90-day period to six months, 
and, ultimately, the adoption of a Tort Claims Act, as proposed 
by Professor Graziano, containing in one consolidated law all 
the substantive and procedural provisions relating to tort claims 
against public corporations as well as the state. 

PART II - ATTACHMENT, REPLEVIN, ARREST 
AND RECEIVERSHIP - ABOLITION 
OF ARREST IN ACTIONS FOR DAMAGES 

A Study Relating to Attachment, Replevin, Axrest and 
Receivership, propared by Professor Samuel J. M. Donnelly of 
the Syracuse University College of Law, will be pUblished in the 
Twenty-firs/. Annual Report of the Judicial Conference (1976). 
The study, which was occasioned by major decisions of the 
United States Supreme Court in the area of provisional 
remedies, was commissioned by the Office of Court 
Administration upon the recommendation of the Advisory 
Committee. 

In the first of a line of cases the Supreme Court in Sniadach 
v. Family Finance Co/poration of Bay View, 395 U.S. 337 
(1969) held unconstitutional a Wisconsin garnishment statute 
under which a debtor's wages were frozen by service of process 
on the garnishee without prior judicial authorization. 

In Fuentes v. Shevin, 407 U.S. 67 (1972), the Florida and 
Pennsylvania replevin statutes that allowed possession by a 
sheliff of goods so~id without notice or hearing or judicial order 
were declared unconstitutional. 

In Mitchell v. W. T. Grant Company 416 U.S. 600 (1974) a 
Louis.i.:ma statute allowing an ex parte pre-judgment seizure of 
properly subject to a lien was upheld because, unlike thE~ 
Florida and Pennsylvania laws, it required court approval, 
demonstration of the grounds for the seizure, posting a bond by 
the creditor, the right of the debtor to regain possession by 
posting a bond, and an immediate hearing for the debtor to seek 
dissolution of the attachment order. Moreover, in this case the 
court noted that there was an adequate balancing of the rights 
of both parties incorporated into the statute. 

In North Georgia Finishing Company, Inc. v. Di-Chem, Inc. 
95 S. Ct. 719 (1975) the Court declared the Georgia 
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pre-judgment garnishment statute unconstitutional. Unlike the 
Wisconsin statute struck down by Sniadach, the Georgia statute 
did not permit pre-judgment garnishment Of wages. The debt 
garnished in this case was a corporation's bank account. In the 
majority opinion Mr. Justice White found the Georgia taking 
unconstitutional because of the absence of an early hearing on 
the notice. 

These four cases provide the basis for the reexamination, in 
Professor Donnelly~ study, of the constitutionality of the 
repl('vin statute and the provisional remedies of attachment, 
an'est and receivership. 

A. Attachment 
Upon thorough examination, the Committee has decided that 

it would be premature at present to recast New York's 
attachmen t provisions. 

First of all, New York's attachment statutes do not fit the 
mold of the statutes under consideration by the Supreme Court. 
Sniadach involved a garnishment statute which authorized, 
without notice of hearing, the pre-jud!,rment garnishment of up 
to fifty percent of a defendant's wages, property characterized 
by Mr. Justice Douglas as a specialized type presenting distinct 
problems in our economic system. Fuentes and Mitchell are 
addressed to replevin statutes. While the statute involved in 
North Georgia Finishing Company more closely resembled New 
York's attachment statute, and while in that case the statute 
was held unconstitutional because of the absence of an early 
hearing on notice, the New York statute provides for a vacatur 
or modification of the order of attachment, on notice, prior to 
the application of the prolJerty to the satisfaction of the 
judgment. 

The only federal case involving attachment in New York is 
Sugar v. Curtis Circulating Company, 383 F. Supp. 643 (S.D. 
N.Y. 1974), where a three judge federal court declared 
unconstitutional certain provisions of CPLR 620i, the New 
York attachment statute which permits ex parte pre-judgment 
attachment of the property of defendants. At the time of this 
writing, the case is pending before the United States Supreme 
Court, its effect having been stayed in the interim. 

Meantime, several recent Supreme Court cases in New York 
have declared attachment constitutional despite Sugar (e.g. New 
Yorh Auction Company Division v. Belt, 81 Misc. 2d 1032 
(Supreme, New York 1975), Regnell v. Page, 82 Misc. 506 
(Supreme, New York 1975), Wade Oil Company, Inc. v. Rowes, 
N. Y.L.J., September 17, 1975, p. 8, col. 5-6 (Supreme, New 
York 1975). 

In view of the present uncertainty in this area the Committee 
felt it wiser to wait until the law settles before proposing 
amendments to the attachment provisions. The Committee, 
however, will give careful consideration to recommending 
amendments to the attachment provisions next year if the 
constitutional question has been largely clarified by the 
Supreme Court by that time. 
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B. Replevin 
Before 1970, the replevin statute allowed seizure of Ptoperty 

by the sheriff without providing for notice and hearing thereon 
(see Laprease u. Reymoul's Furniture Co., 315 F. Supp. 716 
(N.D. N.Y. 1970)). L. 1971, ch. 1051 was intended to solve the 
problem by providing that in the affidavit accompanying the 
petition, the plaintiff who seeks authorization for the sheriff to 
break open, enter and search for the chattel, shall state facts 
sufficient under the due process of law requirements of the 
United States Constitution. Although the governor approved 
the legislation he pointed out that the bill had failed to establish 
clear and easily usable standards to guide attorneys and the 
courts in taking action under the statutes. 

In the view of the Committee, the present replevin statute, 
although imprecise, is constitutional; because of the unsettled 
state of the law, the problem of more specific guidelines should 
be left for consideration next year, together with attachment 
and receivership. 

C. The provisional remedy of civil arrest 
The grounds for civil arrest under C.P.A. § 826 were 

considerably reduced in the CPLR. Arrest both before and after 
judgment now is available primarily in cases where the plaintiff 
would be entitled by the judgment to a remedy in equity 
directing the defendant to perform an act. However, CPLR 
6101(1) also allows arrest in some instances in an action at law 
for damages although there are fewer types of action than under 
the Civil Practice Act. 

Civil Arrest in Equity 
The reason for permitting arrest as a provisional remedy in 

certain actions in equity is to secure the presence of the 
defendant so that the court may punish him for contempt if he 
neglects or refuses to obey a judgment or order directing him to 
perform some act. Under CPLR 6101(2) three conditions must 
be met before the court may grant an order for arrest: (1) the 
plaintiff must be seeking "a judgment or order requiring the 
performance of an act the neglect or refusal to perfornl which 
would be punishable by the court as a contempt"; (2) the 
defendant must be either a non-resident of the state or about to 
depart from it; and (3) the non-residency or imminent 
departure of the defendant must create a danger that the 
judgment or order will be rendered ineffectual. 

Dean McLaughlin in his Supplementary Practice Commentary 
to CPLR 6101, in McKinneys Consolidated Laws of New York, 
states that "virtually the only equity actions" which survive 
these restrictions are: 

"(1) actions for alimony (see Domestic Relations Law § 245); 
(2) actions to compel the conveyance of property not located in 
New York (see CPLR 5104); (3) actions to compel a defendant 
to pay money into court in tort actions (see CPLR 5105); (4) 

_wa~. _____ ·.if ________________________________ ~ __ ~ _______ ~_ 
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actions to compel a fiduciary 1;0 pay damages for a wilful wrong 
(see CPLR 5105)." 

In the circumstances permitted by CPLR 6101(2) an order of 
arrest may he granted under CPLR 6111 either before or after 
judgment. 

Civil an-est at law 
Arrest in an action at law for damages originally was designed 

to secure the presence of the de f f'rldant so that after judgment -
body execution could be issued against him. The Third Report 
of the Advisory Committee severely criticized attest at law and 
body execution "as an undesirable vestige of imprisonment for 
debt." (3 Adv. Comm. Rpt. 320, 321 (1959)j. The CPLR 
abolished execution against the person and most instances of 
arrest at law. Dean McLaughlin has described "the retention of 
civil alTest in certain actions at law" as "one of the great 
mysteries of the CPLR." (CPLR 6101 Supplementary Practice 
Commentary, McKinneys Consolidated Laws of New YOI'll). 
Although the revisers had abolished civil arrest in actions at law 
for damages, the provisions of CPLR 6101(1) appeared in the 
final draft without comment. That subdivision allows arrest: 

"where there is a cause of action to recover damages 
for the conversion of personal property, 01' for fraud 
01' deceit, and the person to be arrested is not a 
woman." 

Hearing 
Under CPLR 6111 the sheriff is required to bring the anested 

defendant "before the court in the county where the arrest is 
made, for a hearing within a time specified in the order, not 
exceeding forty-eight hours, exclusive of Sundays and public 
holidays, from the time of the arrest." Under Rule 6113, "at 
least twenty-four hoUl's prior to the hearing or within such 
shorter time as is specified in the order, the sheriff shall notify 
the plaintiff, by telephone or by leaving a notice at a place 
designated in the plaintiff's papers, to appear at the hearing." If 
the defendant has not been brought before the court for a 
hearing within the time specified by the order, "he [the sheriff] 
shall immediately release the defendant from custody." 

Purpose of amendments 
The basic purpose of the proposals for amendment of some 

of the present provisions on arrest is to abolish the provisional 
remedy of arrest in actions at law presently contained in 
6101(1), and to strengthen the rights of defendants under order 
of arrest. Arrest in law actions was condemned over seventy-five 
years ago by the distinguished jurist, Charles Evans Hughes, 
later Chief Justice of the Supreme Court of the United States, 
who called the provision punitive and indefensible. 

In 1946 the Judicial Council went on record as opposed to 
civil arrest in law actions, supporting its opinion with a 
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trenchant study Twelfth Annual Report of the Judicial Council 
of the State of New York, Leg. Doc. (1946) No. 17, p. 
337-362). Abolition of civil arrest in law actions was 
recommended by this Advisory Com.mittee as long ago as 1970. 

Recently, the provisional remedy decisions of the Supreme 
Court, although not considering arrest directly, emphasized 
strongly the constitutional rights of those whose property is 
seized. The principles embodied in tl.lese cases extend with even 
greater force to those who are apprehended in person (see 
Sniadach v. Family Finance Corp., 315 U.S. 337 (1969), 
Fuentes v. Shevin, 407 U.S. 67 (1972), Mitchell v. W. T. Grant 
Co., 416 U.S. 600 (1974) and North Georgia Finishing 
Company, Inc. v. Di-Chem, Inc., 95 S. Ct. 719 (1975». 

Section 6101 Proposed Change 
It is recommended that CPLR 6101 be amended to eliminate 

subdivision 1 thereof, which contains the first of two presently 
enumerated instances where the provisional remedy of civil 
arrest may be granted, viz., in conversion, fraud and deceit 
actions where the person to be arrested is not a woman. 
Cross-references to this subdivision which appear in other 
sections of Article 61 would be eliminated, and consequently 
present subdivision 2 of CPLR 6101 would no longer be 
designated or referred to as such. 

Further, immediately before the phrase "where the plaintiff 
has demanded» which now appears at the beginning of 
subdivision 2, the following phrase would be inserted: "where 
the court finds it probable that the plaintiff will succeed on the 
merits, and" 

Comment 
It is entirely consistent with modern procedural reform and 

the actualities of present day practice that the provisional 
remedy of civil arrest no longer be permitted in law actions. In 
addition to its archaic character, the subdivision is also 
objectionable on the basis that any selection of law actions in 
which an order of civil arrest may issue is bound to be arbitra..-ry. 
Thus it is difficult to justify arrest in an action for conversion 
but deny it in other wilful torts such as assault and battery. 
Finally, the elimination of body execution as a final 
enforcement device in any action including those in which civil 
arrest is available destroys a rational foundation for this harsh 
and oppressive remedy. The clear need for such a revision of the 
law of civil arrest was fully discussed in the Study on the 
subject published in the Twelfth Annual Report of the Judicial 
Council (1946) at pages 337-362, and in the study by Professor 
Samuel J. M. Donnelly, supra, which will be published in the 
Twenty-first Annual Report of the Judicial Conference (1976). 
Professor Donnelly's study examines the arrest provisions 
within the constitutional framework posed by the four Supreme 
Court cases referred to above. (See also Repetti v. Gil, 372 
N. Y.S. 2d 840 (Supreme, Nassau 1975), which held that the 

., 
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rule which permits arrest of t!le defendant in a civil action 
involving damages for the conversion of personal property or 
for fraud or deceit so long as the person to be arrested is not a 
woman denies equal protection; and that where arrest is sought 
merely as a punitive measure, it could not be supported by the 
rule permitting civil arrest where the plaintiff has demanded and 
would be entitled to a judgment or order requiring the 
performance of an act the neglect or refusal to perform which 
'would be punishable by the court as a contempt.) 

To guard against abuses and to insure the constitutionality of 
the arrest provisions, this bill would abolish arrest in civil 
actions at law, and would also provide, at the beginning of the 
provision governing arrest in equity actions, for a standard of 
proof that the court must find it probable that the plaintiff 
shall succeed on the melits. This procedure would apply in 
situations where the order is issued with or without notice. 

The proposed amendment would leave as the sole instance 
where an order of arrest may be granted the only reasonable 
and practical one: a situation requiring the issuance of a ne 
exeat writ, which would prevent the defendant from leaving the 
jurisdiction to escape being held in contempt for refusing to 
perform an act required by a judgment in equity. 

This proposed restriction on the use of the provisional 
remedy of arrest is the culmination of the reform initiated with 
the enactment of the CPLR. 

Section 6111 Proposed Change 
It is recommended that in the first sentence the word 

"judgment" and the phrase "in a case specified in paragraph 
two of section 6101" be eliminated, since the words would no 
longer apply after subdivision 1 has been eliminated. 

The section would be further amended by substituting in the 
third sentence, the word "forthwith" for the phrase "within 'a 
time specified in the order, not exceeding forty-eight hburs, 
exclusive of Sundays and public holidays, from the time of 
arrest." This would expedite the hearing, in consonance with 
the spirit of the cases. 

A last sentence would list further rights of the defendant as 
follows: 

The order shall contain a notice to defendant of his 
right to the aid of counsel, as well as his right to 
appl'), to the court for reduction of bail and to 
challenge the legality of the arrest. At the hearing 
following arrest the court shall determine whether to 
confirm the order of arrest. 

Comment 
By amending CPLR 6111 as indicated, the proposal would 

bring New York law on civil arrest in line with the general trend 
on defendant's rights. A defendant subjected to civil arrest is as 
much entitled to due process of law as a defendant who is 
deprived of his liberty because he is charged with a crime. 
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Rule 6112(a) 
It is recommended that paragraph 1 of subdivision (a) be 

eliminated since it refers to actions at law and that present 
paragraph 2 no longer be designated as such. 

It is also recommended that the content of the initial clause 
of present paragraph 2 of subdivision (a) be amended to read as 
follows: "the existence of a meritorious cause of action and the 
probability that plaintiff will succeed on the merits." 

Comment 
The striking of paragraph 1 would conform the provision to 

the primary change which would be made by striking, in section 
6101, all reference to acti.ons at law as a ground for arrest. 

The additional phrase proposed to be added would 
formulate t.he standard of proof that the court must find it 
probable that the plaintiff succeed on the merits in order to 
confirm the order of arrest. This would insure the 
constitutionality of the arrest. The procedure would apply in 
situations where the order is issued with or without notice. 

Section 6115 Proposed Change 
It is recommended that subdivision (a) of section 6115 be 

amended by deletion of the following phraseology: 
that the defendant will at all times render himself 
amenable to any mandate which may be issued to 
enforce a final judgment in the action or, where the 
order of arrest was granted under paragraph two of 
section 610l. 

It is further recommended that subdivision (b) of section 
6115 be amended to strike the first phrase "Where the order of 
arrest was granted under paragraph two of section 6101," and 
that the portions of the text following the first sentence which 
relate to paragraph one of section 6101, be deleted. 

Comment 
The recommended deletions would conform section 6115 to 

section 6101 as proposed to be amended by the excision of 
paragraph 1 thereof which presently provides for arrest in 
certain civil actions at law. 

The Advisory Committee is well aware that in addition to the 
provisions of the CPLR goveming the provisional remedy of 
arrest, there are other provisions of law permitting arrest in civil 
cases which also raise serious constitutional questions. For 
example, in Vail 1.1. Quinlan, F. 2d (SDNY, 1976; see 
NYLJ p. 1, col. 2, 1/8/76) a three-judge court recently held 
unconstitutional several sections of the Judiciary Law relating 
to imprisonment for civil contempt. Section 245 of the 
Domestic Relations Law has also been criticized for similar 
reasons. 

While the Advisory Committee felt that it was preferable to 
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turn its attention first to the provisional remedy of arrest 
governed by the CPLR, the Committee intends to consider 
other areas of law relating to imprisonment in civil cases, 
possibly in conjunction with its consideration of replevin and 
the provisional remedies of attachment and receivership. In his 
study of the provisional remedies referred to earlier, Professor 
Samuel Donnelly alluded to the provisions of the Judiciary Law 
relating to imprisonment for civil contempt as an area where 
statutory revision should be considered. 

D. Receivership 
.Although none of the recent Supreme Court cases on 

provisional remedies discussed above involves receivership, this 
remedy may be deemed to fall within the protective range of 
these cases. However, because of the present unsettled state of 
the law, and the lack of urgency in this area, the Committee felt 
that proposals on receivership should await next year, to be 
treated together with attachment and replevin. 

PART III - VIDEOTAPING OF DEPOSITIONS AND 
EXPANDED USE OF VIDEOTAPED DEPOSITIONS 

AT TRIAL 
At the request of the Advisory Committee, Hon. William P. 

McCooe, Judge of the Civil Court of the City of New York, 
undertook to examine the feasibility of utilizing videotape in 
the civil trial process and to propose certain limited clarifying 
and enabling legislation, which later may possibly be expanded 
if experience warrants. The relatively slight New York 
experience in utilizing videotaped depositions is discussed in the 
study. 

The study considers and recommends permitting a party's 
own medical witness's deposition to be taken and used at trial 
without the necessity of showing special circumstances. The 
scope of CPLR 3101(a) would be enlarged to accomplish this 
aim. CPLR 3117(a) would be conformed to provide that a 
foundation need not be laid for using the videotaped testimony 
of a party's medical witness. These proposals, limited to medical 
witnesses, are conservative, though important. In addition, the 
study also recommends that videotaping may be used whenever 
the deposition of any witness is taken. 

There is nothing in New York law which prohibits videotaped 
testimony. The proposal, however, would clarify this and, it is 
hoped, advance the use of this extremely valuable tool. The 
provision to allow medical testimony to be recorded without 
laying a foundation is proposed because it is in connection with 
medical witnesses, whose duties often render them unavailable 
for court appearance when scheduled, that the problem of court 
appearance of the witness is most acute. This is especially the 
case in many counties where a shortage of medical personnel 
exists. If experience under these proposals proves favorable, the 
scope of the p .. .:>posals may be expanded. 

Generally, the study demonstrates that videotape has the 
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potential to improve the quality of justice and to alleviate court 
congestion. It offers both the audio and visual perspective to 
the non-appearing witness's testimony. The advantages are fully 
listed in McCrystel and Young, Pre-recorded Videotaped 
Trials - An Ohio Innovation, 39 Brooklyn Law Review 560, 
563 (1973). 

The extent of the implementation of videotape has ranged 
from full trials to depositions of single witnesses. Ohio has been 
the pioneer in the use of videotape both for depositions and 
entire trials (McCrystel and Young, Pre-recorded Videotape 
Trials - An Ohio Innovation, 39 Brooklyn Law Review 560 
(1973)), with California closely following (57 Judicature 171 
(1973)). 

The use of videotape for depositions is authorized by the 
procedural rules of numerous states (Florida, Ohio, Michigan, 
Minnesota, Pennsylvania, Missouri and Hawaii) and the federal 
courts (Fed. R. Civ. Proc. §30(b) (4)). Once it is determined 
that videotape is clearly authorized by statute, rules peculiar to 
videotape must be adopted. The technical nature of the 
videotape process requires the inclusion of certain ingredients in 
the rules, in order to insure the integrity of the process. A list of 
the most important ingredients may be found in Judge 
McCooe's Study on Proposals for Amendments to Article 31 of 
the CPLR Authorizing Videotape Depositions and Depositions 
of a Party's Own Expert, to be published in the Twenty-first 
Annual Report of the Judicial Conference (1976). 

The National Center for State Courts has compiled 
voluminous material on videotape in the court. The Federal 
Judicial Center has recently developed videotape rules and is 
engaged in pilot projects implementing the'rules (Guidelines for 
Pre-recording Testimony on Videotape Prior to Trial, FJC PUB. 
No. 74-9). It is recommended that similar special rules be 
promulgated after the proposed statutory changes become law, 
and become part of the Rules of the Administrative Board, the 
Rules of the Appellate Divisions, 01' the Rules of the Office of 
Court Administration, as may be appropriate. 

Rtlle 3113(b) Proposed Change 
It is recommended that subdivision (b) of rule 3113 be 

amended by deleting the word "transcribed" and substituting 
for it the phrase "recorded by stenographic or other means." 

Comment 
So far New York has enacted no statute or rule permitting 

videotaped depositions, although court decision has allowed the 
procedure. 

In Rubino v. G. D. Searle & Co., 73 Misc. 2d 447 (Supreme, 
Nassau 1973) the defendant moved to perpetuate the testimony 
of its former director of research who had suffered a heart 
attack, by videotaped deposition. In granting the motion 
conditioned upon a simultaneous stenographic examination, the 
court referred to the procedure as "an avenue of great 
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procedural significance in the efficient and economic 
administration of justice" and expressed the opinion "that the 
use of videotaped deposition at trial could resul~' in the 
obtaining of expert testimony which often is impossible to 
obtain because of the expenses involved and could expedite the 
trial of the action which often is delayed because of the 
unavailability of the expert witness." See also Bichler u. Eli 
Lilly and Co., AD 2d (First Department) NYLJ p. 1, 
col. 6 (1/5/76) wherein the Appellate Division permitted the 
simultaneous videotaping and deposing of the testimony of a 
medical witness who had retired and was residing in California, 
and quoted with approval a recommendation of the American 
Bar Association that "the use of videotape as a means of 
presenting the testimony of physicians should be encouraged." 

The time has come to amend the CPLR to clarify by statute, 
tha.t the videotaped pre-trial testimony of a witness is 
permissible. This, it is hoped, will increase the use of videotaped 
tr~stimony. Stenographically re-recorded depositions should be 
considered a last resort, and with good reason. The reading of a 
deposition to a jury reduces its impact and jurors tend to attach 
le~~; weight to the testimony of a witness they have never seen. 
The reading of a deposition is a tedious procedure. The 
videotaped deposition offers the opporhmity to tl:e jury to see 
the witness and to hear his testimony. Hovrever, it is 
recommended that utilization of videotape to depose a witness 
be optional with the parties, and subject to the discretion of the 
court. 

In the Supplementary Practice Commentary to CPLR 3113 
(McKinney's Consolidated Laws of New York), Professor David 
D. Siegel states, in respect to videotaping testimony: "The 
experiment deserves the full support of bench and bar. The 
merits of videotaping a deposition, if it faithfully reproduces 
the scene and the sound are manifest .... The ability of the fact 
trier to observe the demeanor of the witness, whether the 
deposition is being used for impeachment purposes or for 
evidence-in-chief, is an integral part of the package of rights that 
our historical jurisprudence has always treasured." 

The purpose of the proposed amendment would be to 
permit, generally, the testimony of a witness to be recorded by 
videotape, provided, of course, that he meets the conditions of 
CPLR 3101 and 3117. CPLR 3101 regulates what shall be 
disclosable, and 311 7 provides for the laying of a foundation 
and governs the use that may be made of a deposition. 

Rules 3101(a)(5)(New) and 3117(a)( 4)(New) Proposed Change 
It is recommended that a new paragraph 5 of subdivision (a) 

of CPLR 3101 should be added to malte disclosable "A party's 
own medical witness." 

It is fmther recommended that a new paragraph 4 of 
subdivision (a) of CPLR 3117 be added, to read as follows: 

4. The deposition of a medical witness may be 
used by any party without the necessity of showing 
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unavailability or special circumstances subject to the 
right of any party to move pursuant to rule 3103 to 
prevent abuse. 

Comment 
A special problem is presented by the deposition of a party's 

own medical expert. 
CPLR 3101(a) (3) (4) sets forth the grounds for deposing of 

a non-party witness. The grow1ds include the geographical basis, 
illness and adequate special circumstances. There is presently no 
provision authorizing the examination of a party's own medical 
witness unless he fits into one of those categories. 

CPLR 3117(a) (3) controls the use of the deposition of a 
non-party witness and states the foundation necessary to 
authorize its use at trial. The grounds are similar to those under 
CPLR 3101 and are restrictive in that they make no provision 
for the deposition of a medical witness to be read at trial unless 
he fits within one of the enumerated exceptions, as stated. 

There is a judicial trend toward liberalizing the "special 
circumstances" provision of CPLR 3101. In Villano v. Conde 
Nast Publications, Inc., 46 A.D. 2d 118 (1st Dept. 1973), 
defendant moved to examine plaintiff's treating physicians in an 
action for invasion of privacy, claiming "special circumstances." 
The Appellate Division reversed Special Term's denial of the 
motion, stating that a mere showing by the lawyer that he needs 
such witnesses' pretrial deposition in order to prepare fully for 
the trial should suffice as a "special circumstance." 

This case is authority for a party's taking the testimony of his 
adversary's medical witness, not the testimony of his own 
medical witness. The need remains for statutory provision 
permitting a party to depose his own medical witness without 
the necessity of laying a foundation or showing special 
circumstances. By doing this the proposed amendment would 
provide an additional and valuable tool for the trial lawyer. 
Busy physicians find it extremely difficult to appear in court 
and often charge large fees when they do. For this reason, it is 
particularly important for the testimony of a party's medical 
expert to be perpetuated without the restrictive technicalities of 
laying a foundation. The advantages of videotaped testimony 
would apply here. 

Furtherm(.m~, in order to ease the burden on the attorney and 
because of the frequent difficulty of physicians to attend court, 
CPLR 3117(a) would be amended in order to dispense with the 
laying of a foundation for the purpose of recording, preferably 
by videotape, the physician's testimony. 

Experience under the proposed amendments would indicate 
whether to extend the use of videotape, and whether, 
eventually, other than medical witnesses should be able to 
testify without showing special circumstances. 

Thus, a proposal to authorize the taking and using of a 
physician's deposition without the necessity of laying a 
foundation has been submitted. Also, proposals have been 

-
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submitted authorizing the use of video-tape for depositions. The 
promulgation of appropriate rules is suggested to protect the 
integrity of the technical procedure. All this constitutes an 
experimental step, in one area, for improving justice and 
streamlining litigation. The experiment could well develop, 
depending on need and experience, into a full and beneficial 
program of videotaped proceedings. 

PART IV - OTHER RECOMMENDATIONS 

A. Proposal Permitting a Dil'ect Action Against Liability 
Insurance Carrier Under Certain Circumstances 

It is recommended that a new article be inserted in the Civil 
Practice Law and Rules, to be Article 29, to read substantially 
as follows: 

Section 

ARTICLE 29 - DIRECT ACTION 
AGAINST INSURER 

2901. Right of direct action created; limitation of time. 
2902. Elements of the right of direct action; defenses. 
2903. Rights of contribution and indemnification. 
2904. Exclusivity; election of remedy. 
2905. Discovery of insurance agreements. 
2906. Vehicle of transporation defined. 

§ 2901. Right of direct action created; limitation of time. 
A New York resident who, while outside the state, sustains 

bodily injury or property damage as a result of the tortious act 
of a person insured against liability for such injury or damage, 
and in the event of his death resulting from such injury, his 
personal representative, shall have a right of action directly 
against the insurer, based upon such tortious act, regardless of 
any contrary provision of the insurance contract, provided: 

(a) the injury or damage was sustained in connection with 
operation of a vehicle of transportation as defined in section 
2906; and 

(b) the person causing the injury or damage is not amenable 
to personal jurisdiction of a court of this state; and 

(c) the insurer has qualified to do business, or is doing 
business, in this state; and 

(d) the action is commenced within three years from the 
date of the tortious act. 

§ 2902. Elements of the right of direct action; defenses. 
1. The action herein authorized shall 
(a) confer a right to recover all sums the insurer is obligated 

to pay as indemnification under the contract of insurance, and 

__ ...... d:5 ... 



319 

(b) be limited by and subject to the terms and conditions of 
the insurance contract. 

2. The insurer may assert any defenses available to the 
insured, had the action been brought against the insured, as well 
as any defense available to the insurer against the insured. 

§ 2903. Rights of contribution and indemnification. 
The insurer may assert any claim for contribution or 

indemnification which the insured could have asserted against 
any person, had the action been brought against the insured. 

§ 2904. Exclusivity; election of remedy. 
A direct action under this article bars any other action based 

upon the same injury or damage while the direct action is 
pending or after a judgment in favor of the plaintiff has been 
satisfied. An action in another state against a tortfeasor 
subjected to personal jurisdiction bars the maintenance 
thereafter of an action under this article against the insurer 
based upon the same injury or damage. 

§ 2905. Discovery of insurance agreements. 
A plaintiff who comes within section 2901, subdivisions (a) 

and (b), is entitled to obtain discovery of the existence and 
contents of any insurance agreement obligating the insurer to 
satisfy part or all of a judgment which may be entered against 
the tortfeasor. Information concerning the insurance agreement 
is not by reason of disclosure admissible in evidence. 

§ 2906. Vehicle of transportation defined. 
For purposes of this article, a vehicle of transportation is any 

device in, upon, or by which any person or property may be 
drawn, except devices moved by human power or used 
exclusively upon stationary rails or tracks. 

It is also recommended that section 6202 be amended by 
inserting, at the end of the first sentence, the following 
phraseology, "except the obligation of an insurer to an insured 
under a liability insurance policy, before the plaintiff has 
obtained judgment against the insured." 

It is further recommended that the cross-reference to 
subdivision (h) of section 105 be amended by substituting 
subdivision (i) for subdivision (h). 

Comment 
The proposed changes would abrogate the doctrine of Seider 

v. Roth, 17 N.Y. 2d 111 (1966) and create, under certain 
circumstances, a right of direct action against an insurance 
carrier, as a more straightforward approach to the jurisdictional 
problems which Seider was designed to ameliorate. The 
proposed legislation in no way affects the judgment creditor's 
light to bring suit against the judgment debtor's insurer when a 
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judgment has not been timely satisfied, as provided by section 
176 of the Insurance Law. 

In 1973, a bill intended to effect these changes passed the 
Legislature, but was vetoed by the Governor (Veto Memoran
dum No. 26 (1973». The Governor's memorandum, without 
reaching the merits of the bill, noted the following four drafting 
deficiencies which prompted the veto: 

1. The 1973 bill failed to make it clear that the right of 
action against the insurer is based on the tortious act of the 
insured. 

To meet the objection, language has been added in the 
proposed bill to indicate that the right of action against the 
insurer resulting from the tortious act of its insured is "based 
upon such tortious act" (proposed section 2901). 

2. The term "vehicle of transportation" was not defined in 
the 1973 bill. 

The present bill defines the tenn (proposed section 2906) to 
accord with case law involving vehicles of transportation in 
Seider-based cases. Seidel' u. Roth, 17 N.Y. 2d 111 (1966) 
(automobile); Simpson u. Loehmann, 21 N.Y. 2d 305 (1967), 
rearg. den. 21 N.Y. 2d 990 (1968) (boat) (cf. Vehicle and 
Traffic Law section 159). 

3. There was no express provision in the 1973 bill permitting 
the insurer to assert any defense which the insured could have 
asserted in an action against him. The bill spoke only of 
defenses the insurer might raise in an action by the insured. 

The current bill spells out the defenses available to the 
insurer, including both defenses which the insured could have 
asserted had the action been brought against him, and defenses 
available to the insurer against the insured. 

4. There w.as no provision in the 1973 bill expressly 
permitting .tM insurer to avail itself of any substantive rights 
which would have been available to the insured (cf. Dole u. Dow 
Chemical Corp., 30 N.Y. 2d 143 (1972); CPLR Article 14 (L. 
1974, ch. 742». 

To specify such rights, this bill inserts a section safeguarding 
the insurer's rights of contribution and indemnification 
(proposed section 2903). 

The foregoing changes, incorporated in the 1975 bill, were 
designed to meet the Governor's objections to the 1973 bill. 
The amendments would be retained in the bill proposed in this 
Report. 

The bill introduced in 1975 passed the Assembly, but died in 
Committee in the Senate. Several objections were raised to the 
bill, as indicated hereafter: 

1. The bill would expand the Seider doctrine by making the 
insurance company a party to any action where it now has only 
an attachable "duty to defend." 

The bill is restrictive rather than expansive in that it abolishes 
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Seider and creates a direct action limited to vehicular torts only. 
This would reduce the number of suits available under Seidel' 
(see e.g. Rosenthal v. Warren, 475 F. 2d 438 (2d Cir. 197/1». 
The bill also precludes expansion of the Seidel' doctrine into 
areas other than those involving vehicular torts. At present, 
there is no logical impediment to such an expansion. 

2. Since insurance companies would be named as parties 
under the bill, juries would be overly influenced in favor of 
plaintiffs. 

This would no more be so under a direct action bill limited to 
vehicular torts than it is at present under the compulsory 
automobile insurance law, under which juries may assume that 
the defendant in an automobile accident case has insurance 
coverage. 

3. Insurance companies would suffer under the provision 
that all policy defenses are preserved, because these technical 
defenses, if pleaded in the main liability action, would confuse 
juries. 

It must be remembered that policy defenses may be raised by 
preliminary motion or in a separate action for a declaratory 
judgment. 

4. Direct action will reduce the defendant's opportunity to 
change venue upon removal to federal court in diversity cases, 
with the attendant benefits. 

Upon careful examination, these benefits turn out to be 
largely unreal. A venue transfer to the out-of-state accident site 
might help both sides to obtain witnesses. And New York law 
would apply in the new venue by virtue of the Van Dusen 
doctrine (see Van Dusen v. Barack, 376 U.S. 612 (1964)). 

5. The discovery of policy limits, permitted under the bill, 
would discourage settlement. 

This objection has been rendered moot by L. 1975, ch. 668, 
which provides for discovery of the existence and contents of 
the insurance policy. New CPLR 3101(f), enacted by L. 1975, 
ch. 668, would undoubtedly suffice to authorize discovery of 
the policy limits in a direct action. It is preferable, however, to 
specifically provide for such discovery in the direct action 
article as well, as is proposed in § 2905, so that the basic 
procedures relating to a direct action are readily located in a 
single article. 

A brief account of the background of this legislation may be 
in order. In Seidel' v. Roth, 17 N.Y. 2d 111 (1966), the New 
York plaintiff, a driver injured in an auto accident in Vermont, 
acquired in rem jurisdiction over the defendant driver, a 
Canadian, by attaching the liability insurance policy issued to 
the defendant by the Hartford Accident and Indemnity 
Company, which was doing business in New York. The Court of 
Appeals sustained jurisdiction on the rationale that the New 
York plaintiff could seize as a "debt" the obligations of the 
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insurance company to investigate the accident, and to defend 
and indemnify the insured for any liability that might arise 
from the use of his automobile. 

In a later case which upheld the constitutionality of the 
Seider procedure, former Chief Judge Stanley H. Fuld 
questioned its adequacy and practicability, stating that "it 
would be both useful and desirable for the Law Revision 
Commission and the Advisory Committee of the Judicial 
Conference, jOilltly or separately, to conduct studies in depth 
and make recommendations with respect to the impact of in 
rem jurisdiction on not only litigants in personal illjury cases 
and the insurance industry but also our citizenry generally." 
Simpson u. Loehmann, 21 N.Y. 2d at 312 (1971). 

Accordingly, a study entitled Report on the Draft of 
Proposed Direct Action Statute, by Professor Maurice 
Rosenberg of the Columbia University School of Law, was 
jointly commissioned by the Judicial Conference and the Law 
Revision Commission. This bill is based upon the study, which 
was published in the Sixteenth Annual Report of the Judicial 
Conference 264 (1971). 

Proposed Amendments 
While the present proposal falls short of the ambitious goal 

stated by the former Chief Judge, it takes a significant step in 
that direction by transformillg the cumbersome method of 
acquisition of in rem jurisdiction through attachment under 
Seider into a simple direct action permitting suit against the 
illsurance carrier based upon the insured's tortious act. 

While direct action statutes of other jurisdictions are mainly 
concerned with providillg a local forum for victims of local 
injury, the proposed statute, following the policy of Seider, 
would provide a locally obtainable remedy for an injury 
sustained elsewhere. It would create a limited in personam right 
of action against the tortfeasor's insurance company. 

The new right would be accorded only to residents of New 
York State, that is, to persons domiciled ill the state or to their 
representatives in cases of wrongful death. Such limitation, 
together with the requirement that the carrier be qualified to do 
business here or actually be doing business here, would avoid 
constitutional difficulties illvolved in legislating, in effect, the 
nullity of a "no-action" clause validly made in another state. 
Moreover, to provide differently would, because of the lure of 
New York's reputedly generous verdicts, make this state a 
mecca for non-residents illjured elsewhere by non-New York 
residents. Once it is accepted, in the light of the foregoing, that 
the statute in New York should be drafted to cover only the 
case in which no other reasonable basis exists for a local suit, it 
follows that the statute becomes a subsidiary, rather than a 
primary, remedy. This means that the statute would not provide 
an option to sue either the tortfeasor or the insurance company. 
It also means that its availability would be restricted to cases 
that match its purpose. Since in most non-vehicular torts, the 
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wrongdoer is amenable to in personam jurisdiction in New 
York, either under the long-arm statute for causing local 
consequence or by reason of doing business in the state, the 
direct action statute would restrict actions thereunder to those 
based upon tortious acts committed in connection with the 
operation of a vehicle of transportation, as defined in the 
proposed statute. Again, from the practical standpoint, to 
provide otherwise would, despite the coverage of the Seider 
doctrine, create serious problems of administration and 
acceptability. 

The statute would establish a right of direct action against 
the insurer, based upon the tortious act of the insured person or 
corporation, to recover for bodily injury, including fatal injury, 
or property damage as a result of such tortious act. The action 
would be limited by the terms and conditions of the insurance 
contract. Thus, the statute would limit the insurer's cash 
obligatfon to the indemnity coverage. 

The statute would provide that the insurer may assert any 
defense available had the action been brought against the 
insured, or available to the insurer against the insured. The 
statute would provide that the insurer may assert any claim for 
contribution or indemnification which the insurer could have 
asserted had the action been brought against the insured. 

The statute would require the plaintiff to elect his remedy as 
between the direct action and the action against the tortfeasor 
in another state, and would make the elected remedy exclusive 
during its pendency or after satisfaction of judgment, by barring 
the other. To provide otherwise would unreasonably discrimi
nate between the New Yorker injured here, who would have 
one remedy, and the New Yorker injured elsewhere, who would 
be afforded a double remedy. 

The proposed statute does not attempt to regulate the res 
judicata effect of judgments in a direct action. However, 
problems of res judicata, traditionally left to court decision, 
were carefully considered by the Judicial Conference and the 
Law Revision Commission. For a detailed discussion, see Report 
on the Draft of Proposed Direct Action Statute, by Professor 
Maurice Rosenberg, in the Sixteenth Annual Report of the 
JUdicial Conference, pp. 264, 281 et seq. (1971). 

As has been pointed out earlier, the proposed statute would 
provide that a plaintiff is entitled to obtain disclosure of the 
tortfeasor's insurance company. Since the tortfeasor would be 
out of the state, the best method may be to bring a "John Doe" 
action against the company, then conduct out-of-state discovery 
against the tortfeasor, and after learning the identity of the 
insurer, substitute its true name for the "John Doe" SOUbriquet. 

It was intended from the outset that the direct action statute 
would apply to wrongful death actions as well as those for 
personal injuries and property damage. Since all three types of 
action are to be susceptible to direct actions, it is deemed wisest 
to provide for a flat three year statute of limitations, to be 
placed in the direct action Article itself, rather than in CPLR 
Article 2, in consideration of the convenience of litigants, and 
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also to make clear, by explicit phraseology in the applicable 
context (proposed § 2901) that any direct action, including one 
for wrongful death, must be "commenced within three years 
from the date of the tortious act." Thus, the statute of 
limitations governing a cause of action for wrongful death 
brought as a direct action would not begin to run from the date 
of death. 

In the interests of fairness and a more straightforward 
approach to the jurisdictional problems confronted in Seider, 
and to prevent the possible extension of the Seider doctrine to 
categories of tort other than personal injury involving a vehicle 
of transportation, with unpredictable complexities, the 
enactment of the proposed direct action statute would be 
accompanied by a legislative overruling of the Seider doctrine. 
This would be accomplished by the proposed amendment of 
CPLR 6202, to exclude from "the debt or property subject to 
attachment" designated therein, "the obligation of an insurer to 
an insured under a liability insurance policy before the plaintiff 
has obtained judgment against the insured." The corrected 
cross-reference in CPLR 6202 is proposed because of the 
renumbering of the subdivisions of CPLR 105 by L. 1973, ch. 
238. 

B. Additional Recommended Statutory and Rule Changes 
Proposed Change 

It is recommended once again that section 408 be amended 
to make Article 31 of the CPLR applicable to inter vivos trust 
proceedings, thus allowing disclosure without court order. 
Furthermore, it is recommended that section 7701 be amended 
to provide that any interested person can examine the trustee of 
an express trust, under oath, either before or after the filing of 
an answer or objections. In addition, section 7701 would be 
amended to correct the cross-reference to provisions which have 
either been repealed or transferred to other statutes. 

Comment 
This bill would conform the practice under the CPLR relating 

to inter vivos trust proceedings to that in Surrogate's Court, 
thus rectifying a previous legislative oversight. 

At present, by virtue of the general provisions of CPLR 408, 
a court order is required for disclosure in inter vivos trust 
proceedings, whereas in testamentary trust proceedings, under 
SCP A 2211, no sue:h order is necessary. SCP A 2211 also 
provides that in testamentary trust accountings the fiduciary 
may be examined under oath by any party to the proceeding, 
either before or after filing objections. There is no comparable 
provision in Article 77 of the CPLR with respect to inter vivos 
trusts. 

'There is no good reason why the procedure in inter vivos 
trust accountings should be different in t,his respect from 
testamentary trust accountings. The general provision in CPLR 
408, which requires a court order for disclosure in all special 
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proceedings, was originated by the revisers in ordf'r to prf'!';Pt"p 
the summary nature of special proceedings. They felt that to 
allow disclosure on notice before the hearing would almost 
certainly extend the eight day notic,," of petition period. 
However, this general rule should bend to certain exceptions 
where examination, because of its inherent importance, should 
be obtainable more conveniently. Such an exception should 
apply when a fiduciary is making an accounting, so that 
interested parties may be afforded full protection. This is 
already the rule in testamentary trust proceedings in Surrogate's 
Court. 

The mechanical changes proposed are dasigned merely to 
up-date the cross-references contained in CPLR 7701 without 
changing substance. 

Section 2512 Proposed Change 
It is recommended that section 2512 be amended in two 

respects: 
1. to number the present text as paragraph 1, and to delete 

therefrom the words "which municipal corporation" and to 
commence a new sentence immediately following such deletion 
to begin with the words "SUch parties" before the words "shall, 
however, be liable for damages." 

2. to insert a new paragraph, to be paragraph 2, to read 
substantially as follows: "2. Where an appeal is taken by any 
such party, only the court to which the appeal is taken may fix 
the amount which shall limit the liability for damages." 

Comment 
This bill would amend section 2512 in two respects: first, to 

restore its original wording whereby not only domestic 
municipal corporations, as at present, but also the state, would 
be liable for damages while being exempt from giving 
undertakings; secondly, to make clear that where such parties 
appeal, only the court to which an appeal is taken may fix the 
maximum liability. 

1. When the CPLR was first enacted it continued the 
exemptions from giving undertakings contained in the C.P.A., 
but expanded liability for damages to include the state and 
public officers, in addition to municipal corporations. In 1965 
the Legislature restored the old rule (L. 1965, Ch. 628). The 
1965 amendment is regressive. The present-day trend is toward 
making the state responsive in damages when it has injured a 
private citizen. This should be the case here, especially since the 
state will not be exposing itself to unforseeable or unlimited 
liability; for it would be liable to the same extent as sureties on 
an undertaking, had such undertaking been given. Sureties are 
liable to an extent not greater than sums specified by the court 
or judge (see CUy of Yonl~ers u. Federal Sugar Refining Co. 221 
N. Y. 206, 210, 211 (1917), where it was held that if the limit 
of the responsibility of the municipal corporation for damages 
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is not specified in the injunction order, there is no liability if it 
is later determined that such plaintiff was not entitled to the 
injunction). 

The City of Yonkers case (supra) was somewhat limited in 
City of Utica v. lIanna, 249 N.Y. 26 (1928), which held a city 
liable for damages where the city accepted the benefit of a stay 
011 appeal (after procuring a temporary injunction) upon 
express condition that it pay any resulting damages, although 
no limit had been set upon the amount of damages. 

Subsequent lower court decisions have imposed an upper 
limit on the city's liability for damages (Bonert v. White, 19 
Misc. 2d 742 (Supreme, N"'vv York 1959); City of White Plains 
v. Griffen, 169 Misc. 2d 70G (Supreme, Westchester 1938), aff'd 
without opinion, 255 App. Div. 1003 (Second Dept. 1938). 

Section 3130 Proposed Change 
It is recommended that the phrase "other than in an action 

to recover damages for an injury to property, or a personal 
injury, resulting from negligence, or wrongful death, " be 
excised from CPLR 3130. 

Comment 
At present, under CPLR 3130, interrogatories may not be 

utilized in negligence actions and wrongful death actions. The 
proposed amendment would penuit the use of interrogatories in 
all actions, as provided in the Federal Rules of Civil Procedure 
(see Fed. R. of Civ. Proc. 33). 

The 1961 proposals for the revision of civil practice llicluded 
the use of interrogatories as a disclosure device (6 Sen. Fin. 
Corom. Rpt. 17-20, Leg. Doc. (1962) No.8). After public 
hearings, it appeared that a large segment of the bar, 
particularly the negligence bar, was opposed to the use of 
interrogatories, and they were not included in the 1962 
proposals (6 Sen. Fin. Comm. Rpt. 21, Leg. Doc. (1962) No.8). 
In 1963 a Judicial Conference bill on interrogatories was 
approved (1963 N.Y. State Leg. Ann. 53, 82). However, it 
provided that interrogatories could not be used in negligence 
and wrongful death actions, because the negligence bar 
apprehended harassment. The Comroittee is of the opinion that 
the fear of harassment is largely unfounded, and there is no 
reason to think that the negligence bar would fare any 
differently than the rest of the bar (1963 N.Y. Leg. Ann. 82). 
In addition, much of the opposition in past years to proposals 
to extend interrogatories to negligence cases apparently was 
aimed not at those proposals, but at another proposal often 
linlmd to the one beforementioned, namely, abolition of the bill 
of particulars. A majority of the Committee, it should be noted, 
favors retention of the bill of particulars. Where interrogatories 
could be abused, appropriate safeguards are available: a 
protective order (CPLR 3103), a motion to strike out an 
interrogatory (CPLR 3133) and the provision that interroga
tories and bills of particulars may not be employed in the same 
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case without leave of court (CPLR 3130). 
Bills of particulars, valuable as they are, by no means 

constitute adequate substitutes for written interrogatories. Bills 
of particulars, but not written interrogatories, must be confined 
to issues on which the responding party has the burden of proof 
(Matter of Buono, 14 Misc. 2d 760> 763 (Surr. Ct. 1958». 
Unlike written interrogatories, bills of particulars cannot 
properly be used to obtain facts from other parties relating to 
claims or defenses asserted in the proponent's own pleadings 
(Meitsner v. Posmanick, 197 Misc. 1056, 1057 (Mun. Ct. 1950); 
Silberfield v. Swiss Bank Corp., 263 App. Div. 1017 (2d Dept. 
1942»). 

CPLR Rule 4312( 3), Jud. L. § 251-a Proposed Change 
It is recommended that a new paragraph (5) be added to 

CPLR rule 4312 to provide substantially that "in uncontested 
matrimonial actions, a court clerk, law secretary, or any other 
non-judicial employee of the court, who is an attorney in good 
standing admitted to practice in the state, may be appointed by 
an administrative judge to serve without fee as a referee for the 
purpose of hearing and reporting to the court." A 
cross-reference to this new paragraph is recommended in 
paragraph (3) of CPLR 4312 and it is .cecommended that a 
conforming amendment also be made to § 251 of the Judiciary 
Law. 

It is further recommended that Judiciary Law § 251-a be 
amended by adding the phrase "or law secretary" between the 
terms "confidential clerk" and "to a justice," and that the 
following language be added at the end of the section: ", except 
that in uncontested matrimonial actions, a confidential clerk or 
law secretary who is an attorney in good standing admitted to 
practice in the state may be appointed by an administrative 
judge to serve without fee as a referee for the purpose of 
hearing and reporting to the court." 

Comment 
This bill would permit an administrative judge to appoint any 

court employee, who is a lawyer, as a referee to hear and report; 
without a fee, in an uncontested matrimonial action. 

At present, an administrative judge is precluded by Judiciary 
Law § 251-a from appointing "confidential clerks" (now 
generally referred to as law secretaries), and by CPLR 4312(3) 
from appointing clerks and secretaries, as referees. Although a 
similar prohibition was contained in Surrogate's Court Act 
§32(7), Surrogate's Court Procedure Act 2609(3)(a) now 
permits the surrogate to designate "the chief clerk, one of the 
other clerks, a law assistant or any assistant, to talre and report 
testimony in any proceeding .... " There is no reason why this 
procedure should not be permitted to an administrative judge in 
the Supreme Court in uncontested matrimonial actions. 

Judiciary Law § 251, which also prohibits certain court 
personnel from serving as referees, would be confOl'med 
accordingly. 
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The statistics of the Tenth Judicial District (Nassau and 
Suffolk Counties) strikingly indicate the large numbers of 
uncontested matrimonials processed by the courts. In that 
District the court disposed of 4,732 unconte~t<:ld matrimonial 
actions in 1974 as contrasted with 2,291 in 1971; the statistical 
estimate is that the present workload of these cases consumes 
the full time of three judges. The time that a judge spends in 
these cases can be more effectively utilized and may be 
conserved by the appointment of a referee to hear and report, 
with the determination by the court. 

The power of appointment is vested in the administrative 
judge to facilitate speedy implementation as the need arises, 
since he is acquainted with local calendar conditions and 
availability of personnel for immediate assignment without 
disruption of other functions. 

This amendment is supplementary to, and in no way 
diminishes or affects the existing power of the Appellate 
Division, pursuant to CPLR 4312(2) and 4317 to designate 
special referees, who also may be court personnel such as law 
assistants, to hear and determine matrimonial actions without 
fee. It would, however, facilitate references to hear and report 
in uncontested matrimonial actions by permitting a more 
flexible use of qualified court personnel by an administrative 
judge. 

Rules 5526 and 5529(c) Proposed Change 
It is recommended that rule 5526 be amended by adding the 

following two sentences to the rule, to read substantially as 
follows: 

The subject matter of each page of the record shall 
be stated at the top thereof, except that in the case of 
papers other than testimony, the subject matter of 
the paper may be stated at the top of the first page of 
each paper, together with the page numbers of the 
first and last pages thereof. In the case of testimony, 
the name of the witness, by whom he was called and 
whether the testimony is direct, cross, redirect or 
recross examination shall be stated at the top of each 
page. 

Further, it is recommended that subdivision (c) of rule 5529 
be amended to read SUbstantially as follows: 

(c) Page headings. The subject matter of each page 
of the appendix shall be stated at the top [including, 
in] thereof, except that in the case of papers other 
than testimony, the subject matter of the paper may 
be stated at the top of the first page of each paper, 
together with the page numbers of the first and last 
pages thereof. In the case of testimony, the name of 
the witness, by whom he was called and whether the 
testimony is direct, cross [or], redirect or recross 
examination shall be stated at the top of each page. 
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Comment 
At present, Rule 5526, which governs the content and fonn 

of the record on appeal, does not specify the form of page 
headings. Subdivision (c) of Rule 5529, which governs the fonn 
of page headings in appendices, requires that the subject matter 
of each page of the appendix must be stated at the top thereof, 
including, in the case of testimony, the name of the witness, by 
whom he was called and whether the testimony is direct, cross 
or redirect examination. 

The proposed amendment, which would explicitly provide 
for records, as well as appendices, on appeal, would permit the 
subject matter of all papers, except those containing testimony, 
to be stated at the top of the first page of each paper, together 
with the page numbers of the first and last pages thereof. In the 
case of testimony, the existing provision governing the fonn of 
appendices would be continued, with minor technical changes, 
and it would be made explicitly applicable to records on appeal 
in Rule 5526. Thus, the CPLR would conform to the rules in 
the First and Second Departments (22 NYCRR 600.10(a)(7); 
670.1, 670.8). 

This proposal would eliminate running heads on typewritten 
sheets to be reproduced in records and appendices on appeal. 
Almost invariably l motions are sent to the printer without 
running heads, thus necessitating an additional and unnecessary 
expense to the client. The elimination of running heads on 
other papers would further reduce expenses. 

The elimination of running heads would provide additional 
space at the top of every page where extra lines could be typed. 
This would reduce the volume of pages needed, and thus lower 
expenses. 

The proposed amendment is also intended as a first step 
toward statewide unifonnity in this area of appellate practice. 

Jud. L. § §90(1)(b), 460, 464, 470; CPLR Rules 9402, 
9403(1), 9404, 9406(2) Proposed Change 

It is recommended that the Judiciary Law §90(1)(b), 460, 
464 and 470, and CPLR rules 9402, 9403(1), 9404 and 
9406(2), which provide for admission to the bar, be amended in 
order to provide for the admission to the New York bar of 
otherwise qualified applicants who intend to practice law in 
New York but have not been residents of the state for six 
continuous months. The bill would also require extensive 
technical changes because of the archaic wording of the present 
statutes, but the changes do not signify a substantial change in 
the law. 

Under this proposed amendment, a nonresident applicant for 
admission to the New York bar, who is otherwise qualified, may 
be admitted to practice in New York not only if, as permitted 
by present law, he is employed full time within the state, but 
also if he intends to have an office for the practice of law in 
New York upon his being admitted. The latter concept, which is 
new, is defined in the proposed amendment, and would include 

----------~--
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any person who intends to practice law, whether in the private 
or the public sector. The proposal specifies the judicial district 
where a nonresident should be examined for character and 
fitness and the department where such applicant should be 
admitted. 

This proposal would cure several inequities which have arisen 
under existing law. For exanlple, at present, a graduate of a 
New York State law school who has taken the New York bar 
examination and intends to practice law in this state 
immediately upon admission to the New York bar is precluded 
from accepting employment and establishing a residence in 
another state while he awaits the result of the bar examination 
and admission to practice in New York. 

The requirement that every attorney practicing law in New 
York State must maintaul an office in the state for such 
practice is retained and made clearer than it is at present but the 
archaic rule that an attorney practicing law in New York must 
reside either in New York State or in an adjoining state is 
discarded. 

The term "actual" residence would be discarded as adding 
nothing to the concept of residence. . 

Under the present state of the law, the following 
amendments would be necessary to achieve this moderate end. 

Jud. L. §90(l)(b) Proposed Change 
It is recommended that paragraph b of subdivision 1 of 

section 90 of the Judiciary Law be amended to read 
substantially as follows: 

b. Upon the application, pursuant to the rules of 
the court of appeals, of any person who has been 
admitted to practice law in another [state or territory 
or the District of Columbia of the United States, or in 
a foreign country] jurisdiction within or outside the 
United States, to be admitted to practice as an 
attorney and counsellor-at-Iaw in the courts of this 
state without taking the regular bar examination, the 
appellate division of the supreme court in the 
appropriate department [in which such person is an 
actual resident at the time of such application, if it 
shall be satisfied that such person possesses the 
character and general fitness requisite for an attorney 
and counsellor-at-law, shall], as hereinafter defined, 
may admit hinl to practice as such attorney and 
counsellor-at-law [,] in all the courts of this state, 
[provided, that he has in all respects complied with 
the rules of the court of appeals and the rules of the 
appellate divisions relating to the admission of 
attorneys] if it shall be satisfied that he possesses the 
character and general fitness requisite therefor and he 
has in all respects complied with the applicable rules 
of the court of appeals and the appellate divisions. 
The appropriate department for the purposes of this 
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paragraph, shall be the department in which, as 
shown by the proof submitted by him, the applicant 
resides, or if he is not a resident of this state, in which 
he is employed full time or intends to have an office 
for the practice of law upon being admitted to 
practice in this state. 

Jud. L. § 460 Proposed Change 
It is recommended that section 460 of the Judiciary Law be 

amended to read substantially as follows: 
§460. [Examination and] Eligibility for admission 

[of attorneys] as attorney and counsellor-at-law. 
[A citizen of the state, of full age, applying to be 

admitted] No person shall be eligible for admission to 
practice as an attorney [or] and counsellor-at-law in 
[the courts of record of] this state [, must be 
examined and licensed to practice as prescribed in 
this chapter.] unless he furnishes satisfactory proof 
that he is a resident of this state, or, if he is not a 
resident, that he is employed full time within this 
state or intends to have an office for the practice of 
law therein upon being admitted to practice. For the 
purposes of this article, regular employment in a law 
office maintained in this state by an attorney or 
attorneys duly admitted to practice therein shall be 
the equivalent of having an office for the practice of 
law therein. Race, creed, color, national origin or sex 
shall constitute no cause for refusing any person 
examination or admission to practice. 

Jud. L. § 464 Proposed Change 
It is recommended that section 464 of the Judiciary Law be 

amended to read substantially as follows: 
§ 464. Certification by state board of successful 

candidates. 
Every person who shall pass the examination [, and 

every person] 01' who has received a dispensation 
from the taking of the examination, shall be certified 
by the state board of law examiners to the appellate 
division of the supreme court of the appropriate 
department, as hereinafter defined, [in which such 
person actUally resided at the time of application for 
admission to such examination, or at the time of 
application for such dispensation,] provided such 
person shall have in other respects complied with the 
rules regulating admission to practice as attorneys and 
counsellors-at-law, which fact shall be detel1nined by 
said board before certification. [For the PlU'Pose of 
all provisions of the judiciary law, the civil practice 
law and rules, the rules of the state board of law 



332 

examiners and the nIles of the court of appeals and of 
the appellate divisions of the supreme court, 
regulating admission to practice as attorneys and 
counsellors, a person otherwise eligible £01' certifica
tion by said board who is not an actual resident of 
the state shall be considered to be an actual resident 
and citizen of the state during any period of time in 
which he is employed full time within the state of 
New York. Such person shall be considered to be a 
resident of the judicial department and district in 
which he is employed at the time of his application 
for certification by said board.] The appropriate 
department for the purposes of such certification 
shall be the department in which, as shown by the 
proof submitted by the applicant to the state board 
of law examiners either at the time of application for 
admission to the examination or for dispensation 
therefrom, or thereafter, the applicant resides, or if 
he is not a resident of the state, in which he is 
employed full time within the state or intends to have 
an office for the practice of law upon being admitted 
to practice. 

Jud. L. § 470 Proposed Change 
It is recommended that section 470 of the Judiciary Law be 

amended to read sUbstantially as follows: 
§470. Attorneys required to have [having] offices 

in this state [may reside in adjoining state]. 
A person, regularly admitted to practice as an 

attorney and counsellor-at-law, in the courts [of 
record] of this state, [whose] who has an office for 
the [transaction of law business is] practice of law 
within the state, may practice as such attorney [or] 
and counsellor-at-law, although he resides [in an 
adjoining] outside the state or the country. 

CPLR Rule 9402 Proposed Change 
It is recommended that rule 9402 be amended to read 

substantially as follows: 
Rule 9402. Application for admission. 

Every application for admission to practice pursuant to 
the provisiol18 of either paragraph a or paragraph b of 
subdivision one of section ninety of the judiciary law, 
by a person who has been certified by the state board 
of law examiners, in accordance with the provisions 
of section four hundred sixty-four of said law, or 
[shall be referred to the committee for the district in 
which such person actually resided at the time of his 
application to take the bar examination or to 
dispense with such examination, as the case may be. 
Every application for admission to practice, which is 



333 

made on motion without the taking of such 
examination, pursuant to the provisions of paragraph 
b of subdivision one of section ninety of the judjciary 
law] by a person already admitted to practice in 
another jurisdiction who is applying for admission on 
motion without taking the regular bar examination, 
as the case may be, shall be referred to the committee 
for the appropriate judicial district [in which such 
person actually resided at the time of such 
application], as hereinafter defined. The appropriate 
judicial district, for the purposes of this rule, shall be 
the district in which, as shown by the proof 
submitted by him, the applicant resides, or if he is 
not a resident of this state, in which he is employed 
full time or intends to have an office for the practice 
of law upon being admitted to practice in this state, 

CPLR Rule 9403(1) Proposed Change 
It is recommended that paragraph 1 of rule 9403 be amended 

to read substantially as follows: 
1. that the applica.\lt, since he applied to take the 

bar examination or to dispense with such examina
tion or since he applied on motion to be admitted to 
practice, has changed his [actual] residence, or if he 
is not a resident, has changed his place of full time 
employment or the place where he intends to practice 
law, to such other judicial district in the same or 
other department; or 

CPLR Rule 9404 Proposed Change 
It is recommended that rule 9404 be amended to strike the 

word "actual" which precedes the word "residence." 

CPLR Rule 9406( 2) Proposed Change 
It is recommended that paragraph 2 of rule 9406 be amended 

to read substantially as follows: 
2. that he [has been an actual] is a resident of the 

state of New York [for six months immediately 
preceding the submission of his application for 
admission to practice and that such residence has 
continued until the final disposition of the 
application for admission to practice;] or if he is not 
a resident, that he is employed full time therein or 
intends to have an office for the practice of law in 
this state upon being admitted to practice therein; 
and 

PART V - Topics for Future 
Study and Review 

In addition to the recommendations by the Committee with 
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respect to the subjects of attachment, replevin and receivership, 
which as previously mentioned, have been deferred for another 
year pending clarification of the underlying constitutional 
problems by the United States Supreme Court, the Committee 
intends to initiate or to continue study in the following areas: 

1. Study on the Adequacy of Costs in Litigation. This study 
was published in the Sixteenth Annual Report of the Judicial 
Conference. p. 246 (1971) and concluded that the present 
provisions in Articles 81,82 and 83 are inadequate and that the 
most reasonable way to restore them to their proper function is 
to award reasonable attorneys' fees as a percentage of the 
amount in controversy. 

2. Pursuant to a study which appeared in the Twelfth 
Annual Report of the Judicial Conference, p. 128 (1967) an 
Appendix of Official Forms of the Judicial Conferenc~ was 
promulgated and became effective September 1, 1968. In the 
meantime, suggestions for adding to and amending this 
illustrative Appendix have been received. Some of the present 
forms should be updated. The Committee recommends that a 
study be commissioned to review the present forms, now more 
than seven years old, and to review suggestions for new forms, 
to enable necessary revisions and additions to be promulgated in 
the near future. 

3. The Study on Exemptions from Execution, published in 
the Twelfth Annual Report, p. 205 (1967), highlighted possible 
new solutions to thorny problems of long-standing which the 
Committee intends to review in the future. 

Other studies whiGh the Advisory Committee has placed on 
its agenda for future action are: 

1. Revision of provisions governing compulsory 
joinder (CPLR 1001 et seq.) 

2. Revision of service-of-process procedures to include 
the possible replacement of personal delivery by 
mail service (CPLR Article 3). 

3. Revision of intervention prOVlSlons (CPLR 
1012-14) to conform to federal practice. 

4. Revision of provisions relating to "poor persons" 
(CPLR Article 11). 

CONCLUSION 

The Committee will continue to assist the Judicial 
Conference in its statutory mandate to report its recommenda
tions as to the statutory provisions of the CPLR and to adopt, 
amend or rescind the rules of civil practice. In its task, the 
Committee will continue to exanune thoroughly every proposal 
it receives from practitioners and professors, judges and the 
general public, in relation to statutes, rules and the Appendix of 
Official Forms. In this connection, the Committee again solicits 
comments and suggestions from the profession and the public. 
All recommendations should be sent to: 
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Professor Adolf Homburger 
Chairman 
Committee to Advise and Consult with the Judicial 
Conference on the CPLR 
c/o The Office of Court Administration 
270 Broadway 
New York, New York 10007 

December 5, 1975 

Respectfully submitted, 

Adolf Homburger, Chairman 
John T. Frizzell 
Hyman W. Gamso 
Raymond W. Hackbarth 
John M. Keeler 
Harold A. Meriam, Jr. 
John A. Murray 
Maurice N. Nessen 
Herbert Peterfreund 
George C. Pratt 
G. Robert Witmer, Jr. 

1976 Proposal of the Judicial Conference of the State of New 
York Amendatory of the Civil Practice Law and Rules 

The Judicial Conference hereby amends the Rules of the Civil 
Practice Law and Rules, effective September first, nineteen 
hundred seventy-six, by the following proposal: 

Proposal Number 1. 
Section 1. Rule fifty-five hundred twenty-six of the civil 

practice law and rules, as amended by judicial conference 
proposal number four of nineteen hundred sixty-eight, is hereby 
amended to read as follows: 

Rule 5526. Content and form of record on appeaL The 
record on appeal from a final judgment shall consist of the 
notice of appeal, the judgment-roll, the corrected transcript of 
the proceedings or a statement pursuant to subdivision (d) of 
rule 5525 if a trial or hearing was held, any relevant exhibits, or 
copies of them, in the court of original instance, any other 
reviewable order, and any opinions in the case. The record on 
appeal from an interlocutory judgment or any order shall 
consist of the notice of appeal, the judgment or order appealed 
from, the transcript, if any, the papers and other exhibits upon 
which the judgment or order was founded and any opinions in 
the case. All printed or reproduced papers comprising the 
record on appeal shall be eleven inches by eight and one-half 
inches. The subject matter of each page of' the record shall be 
stated at the top thereof, except that in the case of papel'S other 
than testimony, the subject matter of the paper may be stated 
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at the top of the first page of each paper, togethe:- with the page 
numbers of the first and last pages thereof. In the case of 
testimony, the name of the witness, by whom he was called and 
whether the testimony is direct, cross, redirect or recross 
examination shall be stated at the top of each page. 

§ 2. Subdivision (c) of rule fifty-five hundred twenty-nine of 
such law and rules is hereby amended to read as follows: 

(c) Page headings. The subject matter of each page of the 
appendix shall be stated at the top [including, in] thereof, 
except that in the case of papers othel' than testimony, the 
subject matter of the paper may be stated at the top of the first 
page of each paper, together with the page numbers of the first 
and last pages thereof. In the case of testimony, the name of the 
witness, by whom he was called and whether the testimony is 
direct, cross [01'] redirect or recross examination shall be stated 
at the top of each page. 

I, Richard J. Bartlett, State Administrative Judge and 
Secretary to the Judicial Conference of the State of New York, 
do hereby certify that the above Proposal was adopted by the 
judicial Conference of the State of New York on January 29, 
1976, pursuant to the provisions of section 229 of the Judiciary 
Law as added by Chapter 309 of the Laws of 1962. 

Dated: January 30, 1976 
New York, New York 

RICHARD J. BARTLETT 
ST.c1 TE ADMINISTRATIVE 
JUDGE AND SECRETARY 
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FOURTH ANNUAL REPORT 

TO THE JUDICIAL CONFERENCE 

OF THE STATE OF NEW YORK 

By the Advisory Committee on the CPL 

January 9, 1975 

1. INTRODUCTION 

This Committee has considered a number of proposals aimed 
at improving the administration of criminal justice. We report 
here on those which we have approved and which, we suggest, 
should be sponsored by the Judicial Conference. Additionally, 
we report on a problem which led to a proposed bill which we 
have disapproved. We report also on the matter of 
discovery-one which we dealt with in far greater detail in last 
year's Report. 

II. APPROVED BILLS 

The bills which we have approved deal not only with the 
Criminal Procedure Law but with the Penal Law and the Civil 
Practice Law and Rules. 

A. Criminal Procedure Law 
1. Appearance Tickets 

Under present law, a police officer may issue an appearance 
ticket only when the warrantless arrest has been made by a 
police officer. When the anest is made by a private citizen, 
Criminal Procedure Law § 140.40 requires that the 8nested 
person be turned over to a police officer for prompt 
arraignment; that officer apparently has no authority to resort 
to the convenience of an appearance ticket in such a case. 
Moreover, present law does not permit a peace officer who has 
made a walTantless arrest to issue an appearance ticket. 

NOTE: Unlike the report of the Committee to Advise and Consult with 
the Judicial Conference on the Civil Practice Law and Rules, this report is 
not officially transmitted to the legislature, there being no statutory basis 
for doing so. Compare, Jud. L. §229 (2). The Criminal Procedure Law 
Advisory Committee's report forms the basis for the Judicial Conference's 
proposals for legislation in the area of criminal law and procedure, but in 
making its proposals the Conference is free to reject and modify and has 
rejected and modified some of the recommendations of the Committee 
contained in its report. This report, therefore, should be considered the 
Committee's final product, but not the Judicial Conference's. 
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We have approved a bill which would increase the use of the 
appearance ticket by authorizing its issuance by a police officer 
into whose custody has been delivered a person alTested by a 
private citizen or to whom a request for such issuance has been 
made by a peace officer who has made a warrantless arrest. 

We believe that this bill will increase the use of the 
appearance ticket-a device which has already proved its utility. 

2. The Defendant's Criminal Record 
We have approved a bill amending Criminal Procedure Law § § 

160.40 and 530.20 so as to require the Division of Criminal 
Justice Services to give copies of a uefendant's criminal record 
to the court, which must then give a copy to defense c01H1sel or, 
if counsel has been waived, to the defendant himself. Concepts 
of fairness and of efficiency dictate that the defense have as 
much access to the defendant's criminal record as has the 
prosecution. At present, the court will surely make this 
information available to the defense by virtue of a recently 
enacted rule of the Administrative Board of the Judicial 
Conference. The problem, however, is that the court is not 
always supplied with this record. This bill should end that 
problem. 

3. Severance 
Under present law, a court which finds a misjoinder with 

respect to one or more courts of an indictment has only one 
course of action to take-the dismissal of the offending count or 
counts. The charges contained in those counts may usually, of 
course, be resubmitted to the same or another grand jury. If a 
new indictment is handed down, the result will be that the 
defendant will face separate trials on the two sets of charges 
which were originally misjoined. 

The Committee is convinced that the remedy of dismissal is 
too drastic, and causes an unnecessary waste of the time of 
prosecutors, grand jurors and witnesses. The problem of 
misjoinder is totally solved by an order requiring the misjoined 
actions to be tried separately. Consequently, the Committee has 
~'proved a bill which would amend Criminal Procedure Law 
~ ~ 200.20 and 210.25 so as to provide that the sole remedy for 
a misjoinder is an order granting separate trials. 

4. Discharge of a Grossly Unqualified Juror 
Last year, this Committee recommended and the Judicial 

Conference sponsored a bill dealing with the problem which 
arises when, during trial or jUly deliberation, the court finds 
that a juror is, by virtue of facts unknown at the time of his or 
her selection, grossly unqualified to serve or has engaged in 
substantial misconduct not requiring a mistrial. Criminal 
Procedure Law § 270.3 5, to the extent that it permits, without 
the defendant's consent, the replacement of that juror by an 
alternate after deliberations have begun, is violative of the New 
York State Constitution. See People v. Ryan, 19 N.Y.2d 100 

'2LLL& 
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(1966). Moreover, to the extent that it requires the trial to 
continue with the offending juror (when no alternate is 
available), it is unfair. 

The bill recommended and sponsored last year was passed by 
the Legislature, but it was vetoed by the governor because he 
feared that the deletion of any reference to the discharge of an 
unqualified juror would be interpreted as a revocation of a 
judge's power to do. 

The bill we are recommending this year avoids the defects 
which the governor saw in our last proposal. It would comply 
with Ryan by requiring the defendant's consent to the 
substitution of an alternate juror after deliberations have 
commenced. It would comply with the concept of fairness by 
requiring the declaration of a mistrial if there were no alternate 
available to take the place of the juror whose continued 
presence on the jury would cast doubt on the fairness of any 
verdict. 

Additionally, it would cure a defect in the present statute. As 
now worded, section 270.35 states that the defendant's consent 
to the substitution of an alternate juror is required after the 
jury has retired to deliberation. The Ryan case talks in terms of 
the commencement of jury deliberations. Since it is possible 
that the gross disqualification of a juror is discovered after the 
jury has "retired" to deliberate, but before actual deliberations 
have commenced, we think it advisable to have this statute 
track the words of the Court of Appeals rather than make it 
possible for the statute to apply even though actual 
deliberations have not yet begun .. 

5. Bail Pending Appeal in. Class A Felonies 
Under present law, the court lacks power to release upon bail 

or recognizance any defendant convicted, by plea or verdict, of 
a Class A felony. No matter how likely a reversal and no matter 
how compelling is the defendant's argument for continued 
liberty pending appeal, to jail he must go. 

Here, as elsewhere, the Committee deplores a statute which 
deprives a judge of an opportunity to use his reasoned 
discretion to assure that justice is done in the particular case 
before him. Consequently, we have approved a bill which would 
amend Criminal Procedure Law § § 530.40, 530.45 and 530.50 
so as to remove the prohibition against the court releasing on 
bailor recognizance a defendant who has been convicted of a 
Class A felony. As a safeguard against potential abuse, the 
statute requires the court to place on the record a recitation of 
the facts which caused him to find that a "compelling factor" 
or some "exigent circumstance" justifies the defendant's 
release. 

6. Pre-Trial Motions: Notice to Defendant 
Last year, after recommendaUon by this Committee and 

sponsorship by the Judicial Conference, the Legislature passed 
and the governor signed an Omnibus Pre-Trial Motion bill which 
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should effectuate the concept that all pre-trial motions should 
promptly be made at the same time before the same judge. 
Present law, however, does not require the prosecutor to notify 
the. defendant of the existence of certain facts which might be 
made the basis of a pre-trial defense motion. If the People 
intend to offer against the defendant statements made by him 
or testimony identifying him as the perpetrator of the crime, or 
evidence obtained by eavesdrop, they need not so advise him 
until shortly before trial. Once so advised, the defendant may 
well wish to move to suppress such evidence, and his lack of 
prior knowledge of the evidence would justify the making of a 
motion on the eve of trial. A disruption of the orderly pace of 
the proceedings may result. 

To effectuate the purpose of the Omnibus Pre-Trial Motion 
law, we have approved a bill which would require the 
prosecutor to notify the defendant, within fifteen days of 
arraignment, of his intention to offer such evidence. To assure 
that the defendant has ample time to respond, the bill provides 
that the defendant's forty-five day period within which to make 
motions does not begin to run until he has received that notice. 
A prosecutor's failure to provide timely notice is excusable only 
when he can justify that failure to the court. 

7. Scope of Suppression in Identification Cases 
A prosecutor who intends to offer against a defendant 

evidence identif~Tlng him as the perpetrator of the crime charged 
must so notify the defendant in advance of trial in order to give 
the defendant an opportunity to move to suppress the evidence. 
Neither the statute setting forth the procedure for the making 
of a motion to suppress nor the statute requiring such notice 
applies where a circumstantial identification is involved-e,g., an 
identification of the defendant as having previously possessed 
the instruments of the crime, as having subsequently possessed 
the fruits, or as being perpetrator of a prior crime evidence of 
which is admissible under the reasoning of cases such as People 
u. Molineux, 168 N.Y. 264 (1901). Under the Supreme Court 
cases defining the right to suppress tainted identifications, the 
defendant would have the constitutional right to seek to 
suppress all such identification evidence; thus it seems clear to 
us that he is entitled to notice of the prosecutor's intent to 
offer evidence of that sort and to employ the suppression 
procedures provided in Article 710. 

B. Penal Law 
1. Bribel), and Bribe Receiving 

A careful analysis of a number of sections of the Penal Law 
dealing with bribery and bribe receiving has revealed unintended 
technical defects which should be corrected, lest they create 
problems where none should exist. 

a. Bribery 
A number of sections proscribing bribery of various sorts 
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(Le., Penal Law § § 200.00, 200.04, 200.45, 215.00 and 
215.15) state, as an element of the crime, that the benefit must 
have -been conferred "upon an agreement or understanding" 
that the recipient would be influenced in some way. No 
problem exists where both giver and receiver are guilty, since 
there would then exist an "agreement or understanding." Where 
the offer of a bribe is rejected, however, there has been no such 
"agreement or understanding" and the offeror of the bribe 
could conceivably argue that, in the absence of such "agreement 
or understanding," he had committed no crime. Surely the 
Legislatme intended no such result. 

The bill we have approved would cure this technical defect 
by amending the sections involved to make it clear that the 
crime of bribery is committed when the offer is made with the 
intent to influence the prospective recipient of the benefit, 
regardless of whether the offer is accepted or rejected. 

b. Bribe Receiving 
A similar defect may be found in the related bribe-receiving 

statutes (i.e., Penal Law § §180.05, 180.25, 200.10, 200.12, 
200.50, 215.05 and 215.20). The Legislature obviously 
intended to penalize a person who solicited a bribe, even if the 
solicitation were rebuffed. Yet here, as well, the phrase "upon 
an agreement or understanding" appears, with the same 
possibility of creating doubts where none should exist. 

TI1e bill would cure this defect by amending the appropriate 
sections so as to make clear that the crime is committed when 
he who solicits the bribe does so through a "representation" 
that he will thereby be influenced, regardless of the outcome of 
his solicitation. 

C. Civil Practice Law and Ru1es 
]. Habeas Corpus: Place off Haring 

When an inmate in a state pl"ison petitions a court for a writ 
of habeas corpus, his claim may very well involve a defect in the 
proceedings which led up to the judgment of conviction. The 
court which issues the writ-located in the county of 
incarceration-may decide that a full hearing is required to 
resolve the issues. It may be most inconvenient, however, to 
hold the hearing in a court so far removed from the record of 
the trial, the witnesses and the prosecutor who best knows the 
case. 

We have approved a bill which would amend Civil Practice 
Law and Rules §7004 by providing that if the judge who issues 
the writ in the county of incarceration concludes that the court 
in which the judgment was rendered is a more convenient forum 
for a hearing upon the writ, he may direct that the writ be 
returnable in the court in which judgment was rendered. We 
believe that this revision will expedite the resolution of the 
issues raised by the inmate in a far more convenient fashion 
than the present statute. 
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Ill. WITNESSES' COURT APPEARANCES 
A serious problem exists in some courts where witnesses 

whose testimony is required for a hearing must make repeated 
trips to court only to find, often after waiting long periods of 
time, that the case must be adjourned. At best, this represents 
an inconvenience to the witness; at worst, the witness may lose 
certain wages and may even become so discouraged as to 
withdraw his complaint or simply fail ever to appear in court 
again. 

The Committee reviewed a proposed bill which would have 
provided that, under certain circumstances, certain kinds of 
witnesses need not appear at a hearing and be subject to cross 
examination. This bill would have solved the problem to which 
we have just referred. 

Because the proposed bill presented serious other problems, 
however, the Committee declined to approve it. The absence of 
the right to confront the witness was, the Commitee felt, too 
drastic a solution to the obvious problem involved. 

The Committee believes it essential that some steps be taken 
to alleviate the problem caused by repeated and unnecessary 
trips to court by witnesses in criminal cases. The Committee 
will continue to look into this matter in an effort to alleviate 
the problem while at the same time p~otecting the rights of the 
accused. 

IV. THE DISCOVERY BILL 
Last year, the Committee's discovery bill was sponsored by 

the Judicial Conference solely as a Study Bill. We believe that 
the time is right for the bill to be sponsored in an effort to 
obtain its enactment. To that end, this Committee will make 
various of its members available to argue on behalf of the bill 
before whatever bodies, official or unofficial, are concerned 
about its merits. It may be that the bill will fail of passage this 
year, but we believe that it is one that should eventually be 
adopted and we will take whatever steps may be necessary to 
accomplish its ultimate enactment. 

V. CONCLUSION 
The Committee expresses its appreciation to the Judicial 

Conference for its continued support. As usual, we remain 
available to receive and consider suggestions as to how the 
administration of criminal justice in this State may be 
improved. 

Respectfully submitted, 

The Advisory Committee on the CPL 
PatTick M. Wall, Esq., Chairman 
Stanley S. Arkin, Esq. 
Prof. Joseph W. Bellacosa 
Samuel Castellino, Esq. 

I 
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Han. Richard G. Denzer 
James F. Downs, Esq. 
Herald P. Fahringer, Jr., Esq. 
Han. Peter J. McQuillan 
Harold J. Reynolds, Esq. 
David S. Ritter, Esq. 
Han. Albert M. Rosenblatt 
Professor H. Richard Uviller 
Han. Carrol S. Walsh, Jr. 
Henrietta M. Wolfgang, Esq. 
Clark J. Zimmerman, Esq. 

AN ACT 
To amend the criminal procedure law, in relatio~ to the issuance of 

appearance tickets to defendants arrested by persons other than police 
officers. 

The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. Section 140.27 of the criminal procedure law, as added by 
chapter nine hundred ninety-seven of the laws of nineteen hundred 
seventy, is hereby amended by adding thereto a new subdivision, to be 
subdivision four, to read as follows: 

4. If the arrest is for an offense other than a felony, the arrested person 
need not be brought before a local criminal court as provided in 
subdivision two, and th~ procedure may instead be as follows: 

(a) The arresting peace officer, where he is specially 
authorized by law to issue and serve an appearance tichet, may 
issue and serue an appearance tic/wt upon the arrested person 
and release him from custody; or 

(b) The arresting peace officer, where he is not specially 
authorized by law 10 issue and serve an appearance tic/~et, may 
enlist the aid of a police officer and request that such officer 
issue and serve an appearance ticlwt upon the arrested person, 
and upon such issuance and seruice the latter must be released 
from custody. 

§ 2. Section 140.40 of such law as last amended by chapter seven 
hundred sixty-two of the laws of nineteen hundred seventy-one is hereby 
amended to read as follows: 

§140.40 Arrest without a warrant; by person acting other than as a peace 
officer; procedure after arrest 

1. A person making an arrest pursuant to section 1 '10. 30 must without 
unnecessary delay deliver or attempt to deliver the person arrested to the 
custody of an appropriate police officer, as defined in subdivision [four] 
five. For such purpose, he may solicit the aid of any police officer and the 
latter, if he is not himself an appropriate police officer, must assist in 
delivering the arrested person to an appropriate officer. If the arrest is for 
a felony, the appropriate police officer must, upon receiving custody of 
the arrested person, perform all recording, fingerprint and other 
preliminary police duties requited in the particular case. In any case, the 
appropriate police officer, upon receiving custody of the arrested person, 
except as otherwise provided in [subdivision] subdivisions two and three, 
must bring him, on behalf of the arresting person before an appropriate 
local criminal court, as defined in subdivision [four] five, and the arresting 
person must without unnecessary delay file an appropriate accusatory 
instrument with such court. 
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2. If (a) the an'est is for an offense other than a felony and (b) owing 
to unavailability of a local criminal court the appropriate police officer 
having custody of the arrested person is unable to hring him before such a 
court with reasonable promptness, the arrested person must be dealt with 
in Lhe manner prescribed in subdivision three of section 140.20, as if he 
had been an-ested by a police officer. 

3. If the arrest is for all offense other than a felony. t/le arrested person 
lleed not be brought before a local criminal court, as prot'ided ill 
subdivision onE!, and the procedure may instead be as follows: 

(a) An appropriate police officer may issue and serve an 
appearance tichet upon the arrested perSOIl alld release him 
from custody, as prescribed ill subdivision two of section 
150.20; or 

(b) The desh officer in charge at the appropriate police 
officer's station, counly jail or police headquarters, or allY of 
his superior officers, may, ill such place, Fix prearraignment 
bail and, upon deposit thereof. isslle and serpe an appearance 
tic/wt upon the arrested person alld release him from custody, 
as prescri bed in sec lion 150.3 O. 

4. Notwithstanding any other provision of this section, a police officer 
is not required to take an arrested person into custody or to take any 
other action prescribed in this section on behalf of the arresting person if 
he has reasonable cause to believe that the arrested person did not commit 
the alleged offense or that the arrest was otherwise unauthorized. 

[4.] 5. As used in this section: 
(a) An "appropriate police officer" means one who would 

himself be authorized to make the arrest in question as a 
police officer pursuant to section 140.10; 

(b) An "appropriate local criminal court" means one with 
which an accusatory instrument charging the offense in 
question may properly be filed pursuant to the provisions of 
section 100.55. 

§3. Subdivision two of section 150.20 of such law, as amended by 
chapter six hundred sixty-one of the laws of nineteen hundred 
seventy-two, is hereby amended to read as follows: 

2. (a) Whenever a police officer has arrested a person without a warrant 
for an offense other than a felony pursuant to section 140.10, [he] or (b) 
whenever a peace officer, who is not authorized by law to issue all 
appearance tichet, has arrested a person for an offense other than a felony 
pursuant to section 140.25, and has requested a police officer to issue and 
serve upon such arrested persoll an appearance lic1~et pursuant to 
subdiuision four of secliol1 140.::"7, or (c) whenever a person has been 
arrested for an offense olher than a felony and has been delivel'ed to the 
cllstody of an appropriate police officer pursuant to section 140.40, such 
police officer may, instead of bringing such person before a local criminal 
court and promptly filing 01' causing the arresting peace officer or arresting 
persoll to file an information, simplified information, or misdemeanor 
complaint therewith, issue to ancl serve upon such person an appearance 
ticket. The issuance and service of an appearance ticket under such 
circumstances may be conditioned upon a deposit of pre-arraignment bail, 
as provided in section 150.30. 

§4. This act shall take effect on the first day of September next 
succeeding the date 011 which it shall have become a law. 

AN ACT 
To amend the criminal procedure law, in relation to the transmission of 

the report of the defendant's criminal record 
The People of the State of New York, represented in Senate ancl 

Assembly, do enact as follows: 
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Section 1. Section 160.'10 of the criminal procedure Jaw, as amended 
by chapter three hundred ninety-nine of the laws of nineteeen hundred 
seventy-two, is hereby amended to read as follows: 

§ 160.40 Fingerprinting; transmission [to district attorney 1 of report 
received by police. 

1. Upon receipt of a report of the division of criminal justice services as 
provided in section 160.30, the recipient police officer or agency must 
promptly transmit slIch report or a copy thereof to the district attorney of 
the county and two copies lhel'cof to lhe court in which the action is 
pending. 

2. Upon receipt of such report the court shall furnish a copy thereof to 
counsel for lhe defendant or, if the defendant is noi represented by 
counsel, to the defendant. 

§2. Section 530.20 of the criminal procedure law, as amended by 
chapter three hundred ninety-nine and chapter six hundred sixty-one of 
the laws of nineteen hundred seventy-two, is hereby amended to read as 
follows: 

§530.20. Order of recognizance or bail; by local criminal court when 
action is pending therein. 

When a criminal action is pending in a local criminal court, such court, 
upon application or a defendant, must or may order rccognizance or bail 
as follows: 

1. When the defendant is charged by information, simplified 
information, prosecutor's information 01' misdemeanor complaint, with an 
offense or offenses of less than felony grade only, the court must order 
recognizance or bail . 

. 2. When the defendant is charged, by felony complaint, with a felony, 
the court may, in its discretion, order recognizance or bail except as 
otherwise provided in this subdivision. 

(a) A city court, a town court or a village court may not 
order recognizance or bail when (i) the defendant is charged 
with a class A felony, or (ii) it appears that the defendant has 
two felony convictions; 

(b) No local criminal court may order recognizance or bail 
with respect to a defendant charged with a felony unless and 
until: 

(i) The district attorney has been heard in the matter or, 
after knowledge or notice of the application and reasonable 
opportunity to be heard, has failed to appear at the proceeding 
or has otherwise waived his right to do so; and 

(ii) The court has been furnished with a report of thc 
division of criminal justice services concerning the defendant's 
criminal record if anY,or with a police department record with 
respect to the defendant's prior arrest record. When the court 
has been furnished with such police department repod, it shall 
furnish a copy thereof to counsel for the defendant or, if the 
defendant is not represented by counsel, to the defendant. 

§ 3. This act shall take effect thirty days after it shall have become a 
law. 

AN ACT 
To amend the criminal procedure law to require severance of misjoined 

counts. 
Section 1. Subdivision three of section 200.20 of the criminal 

procedure law is hereby amended to read as follows: 
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3. [In any case where] The court may order that one or more counts 
of an indictment be tried separately from one or more other counts 
thereof under the following circumstances: 

(a) Where two or more offenses or groups of offenses 
charged in an indictment are based upon different criminal 
transactions, and where their joinabiJity rests solely upon the 
fact that such offenses, or as the case may be at least one 
offense of each group, are the same or similar in law, as 
prescribed in paragraph (c) of subdivision two, the court, in 
the interest of justice and for good cause shown, may, upon 
application of either a defendant or the people, in its 
discretion order that anyone of such offenses or groups of 
offenses be tried separately from the other or others, or that 
two or more thereof be tried together but separately from two 
or more others thereof. 

(b) Where an indictment is defective, within the meaning 
of subdivision one of section 210.25, by reason of a misjoinder 
of counts, the court must, upon application of either the 
defendant or the people, order that any misjoined count or 
group of counts be tried separately from the other count or 
counts of the indictment with which it or they are improperly 
joined. 

&2. Section 210.25 of the criminal procedure law is hereby amended to 
react as follows: 

§210.25 Motion to dismiss indictment; as defective 
An indictment or a count thereof is defective within the meaning of 

paragraph (a) of subdivision one of section 210.20 when: 
1. It does not substantially conform to the requirements stated in 

article two hundred; provided that an indictment rr ay not be dismissed as 
defective (, but must instead be amended] where (a) the defect consists 

of a misjoinder of counts pursuant to section 200.20 but in 
such case, separate trials must be ordered pursuanl to 
paragraph (b) of subdiuision 3 of said section 200.20; or 

(b) the defect or irregularity is of a kind that may be 
cured by amendment, pursuant to section 200.70, and people 
move to so amend but in such case, the indictment must be 
amended instead of dismissed; or 

2. The allegations demonstrate that the court does not have 
jurisdiction of the offense charged; or 

3, The statute defining the offense charged is unconstitutional or 
otherwise invalid. 

§ 3. This act shall take effect on the first day of Septembel' next 
stlcceeding the date on which it shall have become a law. 

AN ACT 
To amend the criminal procedure law, in relation to discharge and 

replacement of a trial juror. 
The People of the State of New York, represented in Senate and 

Assembly, do enact as follows: 
Section 1. Section 270.35 of the criminal procedure law is hereby 

amended to read as follows: 

§270.35 Trial jury; discharge of juror; replacement by alternate juror 

n.) If at. any til?e aft~r tht; trial jury has be~n swon~ and before the 
renditIOn of Its verdict, a Juror IS unabJe to contll1ue serving by reason of 
illness or other incapacity, or for any other reason in unavailable for 
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continued service, or the court finds, from facts unhnown at the time of 
the selection or the jury, that a Juror is grossly unqualified to serve in the 
case or has engaged in misconduct of a substantial nature, but not 
warranting the declaration of a mistrial, the court must discharge such 
juror. If an alternate juror or jurors are available for service, the court must 
order that the discharged juror be replaced by the alternate juror whose 
name was first drawn and called, provided, however, that if the trial jury 
has [retired to deliberate] begun its deliberations, the defendant must 
consent to such replacement. Such consent must be in writing and must be 
signed by the defendant in person in open court in the presence of the 
court. If no alternate juror is available, the court must declare a mistrial 
pursuant to ~ubdivision three of seC'l.ion 280.10. 

[2. If at any time after the trial jury has been sworn and before its 
rendition of a verdict the court is satisfied, from facts unknown at the 
time of the selection of the jury, that a juror is grossly unqualified to serve 
in the case, or that a juror has engaged in misconduct of a substantial 
nature but not of a kind to require the declaration of a mistrial pursuant 
La subdivisions one and two of section 280.10, the court may, if an 
alternate juror or jurors are available for service, discharge such trial juror 
and order that he be replaced by the alternate I'uror whose name was first 
drawn and called. If no alternate juror is availab e, such trial juror may not 
be discharged, and the trial must proceed.] 

~2. This act shall take effect on the first day of September next 
succeeding the date on which it shall have become a law. 

AN ACT 
To amend the criminal procedure law, in relation to bail or 

recognizance after conviction of a class A felony. 
The People of the State of New York, represented in Senate and 

Assembly, do enact as follows: 
Section 1. Subdivision three of section 530.40 of the criminal 

procedure law is hereby amended to read as follows: 
3. Notwithstanding the provisions of subdivision two~ a superior court 

may not order recognizance or bail, or permit a defenCiant to remain at 
liberty pursuant to an existing order, after he has been convicted of a class 
A felony r but must commit or remand the defendant to the custody of 
the sheriffj unless the issuance of such order is required by the existence 
of some compelling factor or e."(igent circumstance that clearly 
demonstrates the need for such action and the court sets forth its reasons 
therefor upon the record. 

§2. Subdivision one of section 530.45 of such law as added by chapter 
four hundred thirty-five of the laws of nineteen hundred seventy-four is 
hereby amended to read as follows: 

1. When the defendant is at liberty in the course of a criminal action as 
a result of a prior order of recognizance or bail and the court revokes such 
order and then either fixes no bail or fixes bail in a greater amount or in a 
more burdensome form than was previously fixed and remands or commits 
defendant to the custody of the sheriff, a judge designated in subdivision 
two, upon application of the d ,fendant following conviction of an offense 

. [othel' than a class A felony] and before sentencing, may h:sue a securing 
order and either release defendant on his own recognizance, or fix bail, or 
fix bail in a lesser amount or in a less burdensome form than fixed by the 
court in which the conviction was entered; provided however that where 
defendant has been convicted of a class it felony, the judge may take such 
action only where it is required by the existence of some compelling factol' 

. or exigent circumstance that clearly demonstrates the need for such action 
and the judge sets forth his reasons thel'efor upon the record. 

§3. Section 530.50 of such law is hereby amended to read as follows: 
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530.50 Order of recognizance or bail during pendancy of appeal. A 
judge who is otherwise ~'.Uthorized pursuant to section 460.50 or section 
460.60 to issue an order of recognizance or bail pending the determination 
of an appeal, may do so [unless] except that where the defendant received 
a class A felony sentence the judge may issue such order only where it is 
required by the ex ist£'llce of some compelling factor or exigent 
circumstance that clearly demonstrates the neeci for sllch aelioH anci the 
judge sets forth his reaSOM therefor upon the record. 

§4. This act. shall ta:re effect on the first day of September next 
succeeding the date on wHch i~ shall have become a law. 

AN ACT 
To amend the criminal procedure law to effect prompt disposition of 

pre-trial motions to suppress evidence. 
The People of the State of New York, represented in Senate and 

Assembly, do enact as follows: 
Section 1. Subdivision one of section 255.20 of the criminal procedure 

law as added by chapter seven hundred sixty-three of the laws of nineteen 
hundred seventy-four is hereby amended to read as follows: 

§255.20 Pre-trial motions; procedure 
1. Except as otherwise expressly provided by law, whether the 

defendant is represented by counselor elects to proceed pro se, all pre-trial 
motions shall be made within forty-five days after arraignment and before 
commencement of trial, or within such additional time as the court may 
fix upon application of the defendant made prior to entry of judgment. In 
an action in which all eavesdropping warrant and applIcation have beel! 
furnished pursuant to section 700.70 or a notice of intention to introduce 
evidence has been served pursuant to section 710.30, such period shall be 
extended llntil forty-five days after the last date of such sert'ice. If the 
defendant is not represented by counsel and has requested an adjournment 
to obtain counselor to have counsel assigned, such forty-five day period 
shall commence on the date counsel initially appears on defendant's 
behalf. 

§2. Section 700.70 of such law is hereby amended to read as follows: 

Sec. 700.7 O. Eavesdropping warrants; notice before use of evidence 
The contents of any intercepted communication, or evidence derived 

therefrom, may not be received in evidence or otherwise disclosed upon a 
trial of a defendant unless the people, [not less than ten days] within 
fifteen days after arraignment and before the commencement of the trial, 
furnish the defendant with a copy of the eavesdropping warrant, and 
accompanying application, under which interception was authorized or 
approved. This [ten-day] period may be waived by the trial court if it 
finds that it was not possible to so furnish the defendant with such papers 
ften days before the trial] and that the defendant wiII not be prejudiced 
by the delay in receiving such papers. 

Q 3. Section 710.30 of the criminal procedure law is hereby amended to 
read' as follows: 

§710.30 Motion to suppress evidence; notice to defendant 
of intention to offer evidence 

1. Whenever the people intend to offer at a trial (a) evidence of a 
statement made by a defendant to a public servant, which statement if 
involuntarily made would render the evidence thereof suppressable upon 
motion pursuant to subdivision three of section 710.20, or (b) testimony 
identifymg a defendant as a person who committed the offense charged, to 
be given by a witness who has previously identified him as such, they must 
serve upon the defendant a notice of such intention, specifying the 
evidence intended to be offered. 
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2. Such notice must be :>erved within ftfteen days after arraignment 
and before trial, and upon such service the defendant must be accorded 
reasonable opportunity to move before trial, pursuant to subdivision one 
of section 710.40

h 
to suppress the s~ecified evidence. For good cause 

shown, however, t e court may permIt the people to serve such notice 
[during trial], thereafter and in such case it must accord the defendant 
reasonable opportunity thereafter to make a suppression motion [during 
trial pursuant to subdivision two of section 710.40]. 

3. In the absence of service of notice upon a defendant as prescribed in 
this section, no evidence of a kind specified in subdivision one may be 
received against him upon trial unless he has, despite the lack of such 
notice, moved to suppress such evidence and such motion has been denied 
and the evidence thereby rendered admissable as prescribed in subdivision 
two of section 710.70. 

94. Subdivision 2 of section 710.40 of said law is hereby amended to 
read' as follows: 

2. The motion may be made fo: the first time [during trial) when, 
owing to [previous] unawareness of facts constituting the basis thereof or 
to other factors, the defendant did not have reasonable opportunity to 
make the motion [before trial] previously, or when the evidence which he 
seeks to suppress is of a kind specified in section 710.30 and he was not 
served by the people, as provided in said section 710.30, with a pre-trial 
notice of intention to offer such evidence at the trial. 

§5. This act shall take effect on the first day of September next 
succeeding the date on which it shall have become a law. 

AN ACT 
To amend the criminal procedure law with respect to motions to 

suppress potential testimony identifying the defendant. 
The People of the State of New York, represented in Senate and 

Assembly, do enact as follows: 
Section 1. Section 710.20 of the criminal procedure law is hereby 

amended to read as follows: 

§710.20. Motion to suppress evidence; in general; grounds for 
Upon motion of a defendant who (a) is aggrieved by unlawful or 

improper acquisition of evidence and has reasonable cause to believe that 
such may be offered against him in a criminal action, or (b) claims that 
improper identification testimony may be offered against him in a criminal 
action, a court may, under circumstances prescribed in this article, order 
that such evidence be suppressed or excluded upon the ground that it: 

1. Consists of tangible property obtained by means of an unlawful 
search and seizure under circumstances precluding admissibility thereof in 
a criminal action against such defendant; or 

2. Consists of a record or potential testimony reciting or describing 
declarations or conversations overheard or recorded by means of 
eavesdropping! obtained under circumstances precluding admissibility 
thereof in a crIminal action against such defendant; or 

3. Consists of a record 01" potential testimony reciting or describing a 
statement of such defendant involuntarily made, within the meaning of 
section 60.45, to a public servant engaged in law enforcement activity or 
to a person then acting under his direction or in cooperation with him; or 

4. Was obtained as a result of other evidence ohtained in a manner 
described in subdivisions one, two and three; or 

5. Consists of potential testimony [identifying the defendant as a 
person who committed the offense charged] regarciing an observation of 
the person claimeci by the people to be the defendant either at the time or 
place of the commission of the offense or upon some other occasion 
relevant to the case, which potential testimony would not be admissible 
upon the prospective trial of such charge owing to an improperly made 
previous identification of the defendant by the prospective witnpss. 
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Q 2. Section 710.30 of the criminal procedure law is hereby amcllded to 
reaa as follows: 

§710.30. Motion to suppress evidence; notice to defendant of intention to 
offer evidence 

1. Whenever the people intend to offer at a trial (a) evidence of a 
statement made by a defendant to a public servant, which statement if 
involuntarily made would render the evidence thereof suppressible upon 
motion pursuant to subdivision three of section 710.20, or (b) testimony 
[identifying a defendant as a person who committed the offense charged] 
regarding an observation of the person claimed by the people to be the 
defendant either at the time or place of the commission of the oj'fense or 
upon some other occasion relevant to the case, to be given by a witness 
who has previously identified him as such, they must serve upon the 
defendant a notice of such intention, specifying the evidence mtended to 
be offered. 

2. Such notice must be served before trial, and upon such service the 
defendant must be accorded reasonable opportunity to move before trial, 
pursuant to subdivision one of section 710.40, to suppress the specified 
evidence. For good cause shown, howeve" the court may permit the 
people to serve such notice during trial, and in such case it must accord the 
defendant reasonable opportunity to make a suppression motion during 
trial pursuant to subdivision two of section 71 0.40. 

3. In the absence of service of notice upon a defendant as prescribed in 
this section, no evidence of a kind specified in subdivision one may be 
received against him upon trial unless he has, despite the lack of such 
notice, moved to suppress such evidence and such motion has !Jeen denied 
and the evidence thereby rendered admissable as prescribed in subdivision 
two of section 710.70. 

§ 3. This act shall take effect immediately. 

AN ACT 
To amend the penal law with respect to bribery and related offenses. 
Section 1. Section 180.05 of the penal law, is hereby amended to read 

as follows: 

§ 180.05 Commercial bribe receiving 
[An employee agent or fiduciary) A person is guilty of commercial 

bribe receiving when, [without] being an employee, agent or fiduciary, 
and not having the consent of his employer or principal, he solicits, 
accepts or agrees to accept any benefit from another person upon (an] a 
representation, agreement or understanding that such benefit will 
influence his conduct in relation to his employer's or principal's affairs. 

Commercial bribe receiving is a class B misdemeanor. 
§2. Section 180.25 of said law is hereby amended to read as follows: 

§ 180.25 Bribe receiving by a labor official 
A [labor official) person is guilty of bribe receiving by a labor official 

when, being a labor offical, he solicits, accepts or agrees to accept any 
benefit from another person upon [an] a representation, agreement or 
understanding that rsuch benefit will influence him] he will or may 
thereby be influenced in respect to any of his acts, decisions or duties as 
such labor official. 

Bribe receiving by a labor official is a class D felony. 
§ 3. Section 200.00 of said law as amended by chapter two hundred 

seventy-six of the laws of nineteen hundred seventy-three, is hereby 
amended to read as follows: 
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§200.00 Bribery in the second degree 
A person is guilty of bribery in the second degree when, with intent to 

influence a public servant with respect to any vote, opinion, judgment, 
action, decision or exercise of discretion as such public servant, he confers, 
or offers or agrees to confer, any benefit upon [a public servant upon an 
agreement or understanding that such public servant's vote, opinion 
judgment, action, decision or exercise of discretion as a public servant wilt 
thereby be influenced] him. 

Bribery in the second degree is a class D felony. 
§4. Section 200.04 of said law as added by chapter two hundred 

seventy-six of the laws of 1973 is hereby amended to read as follows: 

§200.04 Bribery in the first degree 
A person is guilty vf bribery in the first degree when, with intent to 

influence a public servant with respect to any vote, opinion, judgment, 
action, decision or exercise of discretion as such public servant in the 
investigation, arrest, detention, prosectuion, or incarceration of any person 
for the commission or alleged commission of a class A felony defined in 
article two hundred twenty of the penal law or an attempt to commit any 
such class A felony, he confers, or offers or agrees to confer, any benefit 
upon [a] such public servant [upon an agreement or understanding that 
such public servant's vote, opinion, judgment, action, decision or exercise 
of discretion as a public servant will thereby be influenced in the 
investigation, arrest, detention l prosecution, or incarceration for the 
commission or alleged commissIOn of a class A felony defined in article 
two hundred twenty of the penal law or an attempt to commit any such 
class A felony] . 

Bribery in the first degree is a class B felony. 
§5. Section 200.10 of said law as amended by chapter two hundred 

seventy-six of the laws of nineteen seventy-three is hereby amended to 
read as follows: 

§200.10 Bribe receiving in the second degree 
A [public servant] person is guilty of bribe receiving in the second 

degree when, being a public ser'vant, he soliCits, accepts 01' agrees to accept 
[any] a benefit from another person upon [an] a representation, 
agreement or understanding that [his vote, opinion, judgment, action, 
decision ~)r exercise of discretion as a public servant] he will or may 
therehy be influenced in 1'espect to any vote, opinion, judgment, act, 
deci#on 01' exercise of discretion as such public servant. 

Brj})e ,,€~eiving in the second degree is a class D felony. 
~6 Section 200.12 of said law as amended by chapter two hundred 

~,,'~~nty·~ix of the laws of nineteen seventy-three is hereby amended to 
H'ad as follows: 

§200.12 Bribe receiving in the first degree 
A [public servant] person is guilty of bribe receiving in the first degree 

when, being a public servant, he solicits, accepts or agrees to accept [any] 
a benefit from another person upon [an] a representation, agreement or 
understanding that [his vote, opinion, judgment, action, decision or 
exercise of discretion as a public servant] he will or may thereby be 
influenced in respect to any vote, opinion, judgment, action, decision,' or 
exercise of discretion as such public seruant in the investigation, arrest, 
detention, prosecution or incarceration of any person for the commission 
or alleged commission of a class A felony defined in article two hundred 
twenty of the penal law or an attempt to commit any such class A felony. 

Bribe receiving in the first degree is a class B felony. 
§ 7. Section 200.45 of said law is hereby amended to read as follows: 
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§200.4.5 Bribe giving for public office 
A person is guilty of bribe giving for public office when, with intent to 

aehiaue, promote or advanca I/Ie appointment of a person to public office, 
or the designation or nomination of a person as a candidate for public 
offiee, he confers, or offers or agrees to confer, any money or other 
property upon a public servant or a party officer [upon an agr~ement or 
understanding that some person will or may be appointed Lo a public 
office or designated or nominated as a candidate for public office J . 

Bribe giving for public office is a class D felony. 
§8. Section 200.50 of said law is hereby amended to read as follows: 

§ 200.50 Bribe receiving for public office 
A [public servant or a party officer] person IS guilty of bdbe receiving 

for public office when, being a publie servant or a party officer. he solicits, 
accepts or agrees to accept any money or other property from another 
person upon [an] a representation, agreement or understanding that some 
person will or may be appointed to a public office or designated or 
nominated as a candidate for public office. 

Bribe receiving for public office is a class D felony. 
§9. Section 215.00 of said law is hereby amended to read as follows: 

§215.00 Bribing a witness 
A person is guilty of bribing a witness when he confers, or offers or 

agrees to confer, any benefit upon a witness or a person about to be called 
as a witness in any action or proceeding [upon an agreement or 
understanding] with intent that (a) the testimony of such witness or 
person will thereby be influenced, 01' (b) such witness or person will absent 
himself from, or otherwise avoid or seek to avoid appearing or testifying 
at, such action 01' proceeding. 

Bribing a witness is a class D felony. 
§10. Section 215.05 of said law is hereby amended to read as follows: 

§215.05 Bribe receiving by a witness 
A [witness or a person about to be called as a witness in any action or 

proceeding 1 persoll is guilty of bribe receiving by a witness when, baing a 
witlless or about to be called as a witness in an action 01' proceeding, he 
solicits, accepts 01' agrees to accept any benefit from another person upon 
[an] a representation, agreement 01' understanding that (a) his testimony 
will or may thereby be influenced, or (b) he will 01' may absent himself 
from, or otherwise avoid or seek to avoid appearing or testifying at, such 
action or proceeding. 

Bribe receiving by a witness is a class D felony. 
Section 11. Section 215.15 of said law is hereby amended to read as 

follows: 

§215.15 Bribing a juror 
A person is guilty of bribin~ a juror when he confers, or offers or agrees 

to confer, any benefit upon a Juror [upon an agreement 01' understanding] 
with intani that such juror's vote, opinion, judgment, decision 01' other 
action as a jural' will thereby b<.! influenced. 

Bribing a juror is a class D felony. 
§12. Section 215.20 of said law is hereby amended to read as follows: 

§215.20 Bribe receiving by a juror 
A [illl'Ol'1 Pt:,.SOIl is guilty of bribe receiving by a juror when, being a 

juror, he solicits, accepts or agrees to accept a benefit from another person 
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upon ran] a representation, "greement or und('l'standing that his vote, 
opinion, judgment, decision or other action as a Juror will or may thereby 
be influenced. . 

Bribe receiving by a juror is a class D felony. 
§ 13. This act shall take effect on the first day of September next 

succeeding the date on which it shall have become a law. 

ANAcr 
To amend the civil practice law and rules with respect to habeas corpus 

petitions brought to challenge judgments of conviction. 
The People of the State of New York, represented in Senate and 

Assembly, do enact as follows: 
Section 1. Section 7004 of the civil practice law and rules, as last 

amended by chapter three hundred eighty-eight of the laws of nineteen 
hundred sixty-foul', is hpreby amended to read as follows: 

§7004. Content of writ 
(a) For whom issued. The writ shall be issued on behalf of the state, 

ano. where issued upon the petition of a pl'ivate person, it shall show that it 
was issued upon his relation. 

(b) To whom directed. The writ shall be directed to, and. the 
respondent shall be, the person having cuswdy of the person detained. 

(c) Before whom returnable. [A] E.,{,qpt as hereafter provided, a writ 
to secure the discharge of a person from a state institution shall be made 
returnable before a justice of the supreme court 01' a county judge being or 
residing within the county in which the person is detained; if tbere is no 
such judge it shall be made returnable before the nearest accessible 
supreme court justice or county judge. If the petition is brought to 
challenge detention pursuant to a judgment of conviction, and it appears 
that the court in whieh the judgmen.t was rendered is a more conuenicnt 
forum for a hearing upon the writ, the court which issues the writ may 
direct that it be returnable ill the court in which the judgment was 
rendered. In all other cases, the writ shall be made returnable in the 
county where it was issued, except that where the petition was made to 
the supreme court or to a supreme court justice outside the county in 
which the person is detained, such court or justice may make the writ 
returnable before any judge authorized to issue it in the county of 
detention. 

(d) When returnable. The writ may be made returnable forthwith or on 
any day or time certain, as the case requires. 

(e) Expenses; undertaking. A court issuing a writ directed to any 
person other than a public officer may require the petitioner to pay the 
charges of bringing up the person detained and to deliver an undertaking 
to the person baving him in custody, in an amount fixed by the court, to 
pay the charges for taking back the person detained if he should be 
rem:.mded. Service of the writ shall not be complete until such charge is 
paid or tendered and such undertaking is delivE'red. 

§ 2. This act shall take effect thirty days aftE't it shall have become a 
law. 

ANAcr 
To amend the criminal procedure law, in relation to establishing a new 

discovery procedure, 
Section one. Article two hundred forty of the criminal procedure law is 

hereby REPEALED. 
§2. Such law is hereby amended by adding thereto a new article, to be 

article two hundred forty, to read as follows: 

Matter to be deleted is in [brackets]; matter in italics is new. 

~- --~ --- "-- -----~---
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ARTICLE 240 
DISCOVERY 

§240.1O Discovel'y; definition of terms 
§240.20 Discovery; by the defendant 
§240.30 Discovery; by the prosecutor 
§240.40 Discovery; when discretionary 
§240.50 Discovery; protective orders 
§240.60 Discovery; continuing duly to disclose 
§240.70 Discovery; sanctions 
§240.8V DiscoL'ery; procedure 

§240. 10 Discovery; definition of terms. 
As lIsed in this article, the following terms have the following meanings: 
I. "Demand to produce" means a written demand served on the other 

party to a criminal action without leave of the court, giving the other 
party notice of the time at which the demanding party wishes to inspect 
the property, specified in such demand. 

2. "Order of discovery" means an order of a court in which a criminal 
action is pending, issued upon motion of a party thereto, directing the 
adverse party to permit such moving party to inspect property, and to 
copy or photograph or test it or to take the deposition of any person other 
than the defendant. 

:1. "Protective order" means an order of a court in which a criminal 
action is pending, issued upon motion of a p.~rty there to or a witness or on 
the court's own initiative, denying, limWng, conditioning or regulating 
discovery proceedings conducted under this article. 

'J. "Property" means any tangible, p.':rsonal or real property, such as 
boolz$, records, reports, memoranda, papers, photographs, tapes Or other 
electronic recordings, articles of clothing, fingerprints, blood samples, 
fingernail scrapings or handwriting specimens. 

5. "Exempt propel'ly" means (a) reports, memoranda or other intemal 
documents or worh papers made by the prosecutor, police officers or 
olher law enforcemen t agents or by a defendant or his attomeys or agents, 
in connection with the preparation of the prosecution 01' defense of a 
criminal action; and 

(b) documents or reports pertaining to the identity of an informant, 
whose identity is a prosecution secret, the failure to disclose which will 
not infringe upon the rights of the defendant, 

§240.20 Discovery; by the defendallt. 
Except as otherwise provided in this article, the prosecutor, upon 

service of a demand to produce by a defendant against whom an 
indictment Or infOl'matiIJ,'l IS pending, shall disclose to ihe defendant end 
maIze available for inspection, photographing, copying or testing, the 
fol/owing properly: • 

1. A recm'd of testimony given by sllch defendant before the gralld 
iury wllich filed the indictment or which directed the prosecutor to file an 
information; 

2. A writt,'1l or recorded statement or a report of an oral statement 
made by the defendant to a public Official engaged in law enforcement 
activity or to a persOIl then acting under his direction or in cooperation 
with him, which statement is within the possession, clls/ody or control of 
the prosecutor, or is Imown by him to exist or shollld by the exercise of 
due diligence on his part be 'mown to him to exist; 

3. A record of testimony before the grand iur::l which filed the 
indictment or which directed the prosecutor to file an information given 
bj those persons whom the prosecutor intends 10 call as witnesses at the 
trial; 



355 

4. A record or memorandum containing reports of oral statements 
mad~ by persons whom the prosecutol' intends to call C!S witnesses at the 
trial; 

5. Any written reports and documents or copies or portions thereof, 
concerning physical 01' mental examinations or scientific tests and 
expel'iments made in connection with the action which are within the 
passession, custody or control of the prosecutor, the existence of which is 
Imown, or by the exercise of due diligence should be Imown, to such 
prosecutol'; 

6. Any books, popel'S, documents, photographs or other property 
which were obtained from or belong to the defendant but which are in the 
possession, custody Ol' contl'Ol of the prosecutor; 

7. Any electronically recorded conversations or transcripts thereof 
obtained pursuant to article 700 containing intercepted communications 
which the prosecutor intends to int1'oduce as evidence at the trial; 

8. Any record of prior criminal convictions of persons whom the 
prosecutor intends to call as witnesses at the trial; 

9. Any written reports, official forms, documents or other w/·itings 
made by any police 01' other public officer in connection with the official 
im'estigation leading to the pending indictment or information provided 
such is not exempt property as defined in subdivision 5 of section 240.10. 
The prosecutor shall maize diligent good faith efforts to cause StICh 
materials to be made available to defense counsel where they are not 
within the prosecutor's pussession or control. 

§240.30 Discovery; by prosecutor. 
Subject to constitutional limitations and except as otherwise provided 

in this article, upon service of a demand to produce by the prosecutor, the 
defendant shall disclose and mahe available for inspection, copying, 
photographing or testing by the prosecutor, the following materials within 
the possession, custody or control of the defendant. 

1. Any written reports, photogl'aphs, drawings, statements, documents 
or copies or portions thereof. concerning physical or mental examinations 
or scientific tests and experiments made in connection with the action, 
which the defendant intends to introduce as evidence or use for 
impeachment purposes at the trial; 

2. Any written record or statement. 4fidavit, memorandum or other 
writing containing reports of oral statements made by those persons, other 
than the defendant, whom the defendant intends to call as witnesses at the 
trial; 

:3. Any boohs, papers, documents, photographs, writings or other 
property which the defendant intends to introduce as evidence or use for 
impeachment pwposes at the trial. 

§240.40 Discovery; when discretionary. 
1. Upon motion of a defendant against whom an indictment or 

infol'mation is pending, the court may issue an order of discovery with 
respect to any other property designated by the defendant, except e;'Cempt 
property or property required to be disclosed pursuant to the provisions of 
section 240.20 which is in the possession, custody 01' control of the 
prosecutor, and maY order tlte taking of the deposition upon oral 
questions of witnesses within the state, or upon written questions of 
witnesses without the state. Such an order may be issued only upon a 
showing by the defendant that (a) discovery with respect to such property 
or deposition upon oral 01' written questions is material to the preparation 
of the defellse, and (b) the request is reasonable; 

2. Upon motion of the prosecutor showing that discovery with respect 
to lIuch property is material to the preparation of his case and that the 
request is rei1f.0nable, and subject to constitutional limitations, the court 
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ilia,)' i.~slll! an order of discovery with respect 10 propert;; designated, by the 
j!rtJ:-;ccliior, ('x('epl exempt property or material requIred to be dIsclosed 
11I/I'slumi to th(' provisions ofsectio]! 240.30 of this article, or may require 
lhe derendant to: 

raj ,lppear ill a line-up; 
(h) Speah for identification by witnesses to an offense; 
Ie} Be fingerprinted; 
(el) Pose for photographs not involving reenactment of an event; 
(C') Permit the '(ailing of samples of blood, hair or other materials from 

his body, provided such does not involve an unreasonable intrusion 
thereof; 

(f) Pl'OlIide specimens of his handwriting; 
Ii) Submit to a reasonable physical or medical inspection of his body. 

§240.50 Discovery; protective orders. 
1. The court may at any time On its own initiative, or on motion of 

either the defendant, the prosecutor or a witness, issue a protective order 
denying, limiting, conditioning or regUlating discovery under this article; 

2. Service of a notice of motion for a protective order shall suspend 
discovery of the particular malier or property in dispute; 

3. Upon application of any party, or witness opposing a motioll for 
discovery or seelling 0 protective order, the court may permil such party 
or witness to present his argulI:ent wholly or partly in the form of a 
written statement to be inspected by the court in camera. In that case, 
such statements must be sealed and preserved in the records of the court. 
Upon an appeal from an ensuing judgment of conviction in the action, 
such statement constitutes a part of the record to lhe extent that it must 
be made available to the appel/ale court for inspection; 

4. The court may deny discovery authorized by lhis article if it finds 
there is a substantial rish to any person of physical harm, intimidation, 
bribery, ecoJ1omic reprisal or unnecessary annoyance or embarrassment 
which outweighs the usefulness of the discovery to the defendant or the 
prosecutor; 

5. The court may require that any property or copies or photographs 
thereof furnished to the defendant or the prosecutor pursuant to this 
article be maintained in the exclusive custody of that party and be used 
only for lhe purpose of assisting in the preparation or conduct of the 
action, and be returned immediately thereafter or be held subject to such 
other terms Clnd conditions as the court may provide. 

§240.60 Discovery; continuing duty to disclose. 
If. after complying with the provisions of lhis article or an order 

pursuant thereto, a party finds, either before or during tl'ial, additional 
property which is subject to discovery or covered by such order, he must 
promptly notify the other party or lhe court of the existence thereof. 

§240. 70 DiscOllery; sanctions. 
If, during the course of discovery proceedings, the court finds lhat a 

party has failed to comply with any of ihe provisions of this article, the 
court may order sllch party to permit discovery of the property not 
previously disclosed, grant a continuance, prohibit lhe introduction of 
certain evidence or the calling of certain witnesses or tahe any other 
appropriate action. 

§240.80 Discovcry; procedure. 
1. Except as otherwise provided by ihis article or by the criminal 

procedure law, discovery conducted pursuant to this article shall be 
governed by Ihe civil practice law and rules; 
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2. An appeal to an intermediate appel/ate court may be tall en byeithel' 
party to a criminal action. from an order of discovery. a protective order 
or other order entered by a court pursuant to this article. provided that a 
certificate gran ting leave to appeal is obtained pursuant to section ·160.15. 

§ 3. This act shall take effect on the first day of September next 
succeeding the day on which it shall have become a law. 

NOTE. Article 240, to be REPEALED by this act, relates to discovery 
and is superseded by new article 240, to be inserted by this act, 
which relates to the same subject matter. 
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RECOMMENDATIONS RELATING TO SECTION 50-e OF THE 

GENERAL MUNICIPAL LAW AND RELATED STATUTES 

Paul S. Graziano* 

1. INTRODUCTION 

In Bernardine v. City of New York!, decided in 1945, the 
Court of Appeals held that the legal irresponsibility once 
enjoyed by the civil divisions of government had ended in 1929 
with the enactment of section 12-a of the Court of Claims Act, 
which, in 1939, was renumbered section 8.2 "On the waiver by 
the State of its own sovereign dispensation," wrote Judge (later 
Chief Judge) Loughran, "we were brought all the way round to 
a point where the civil divisions of the State are answerable 
equally with individuals and private corporations for wrongs of 
officers and employees,-even if no separate statute sanctions 
that enlarged liability in a given instance."3 

That prononncement, though not strictly necessary to the 
decision,4 has ever since formed the cornerstone of tort liability 
of the civ:1 divisions of the State.s The just-quoted words, 
however, were followed immediately by these: "Of course, the 
plaintiff in such a case must satisfy all applicable general 
statutory or charter requirements in the way of presentation of 
claims, notice of injury, notice of intent to sue and the like.,,6 
Those requirements were many, they were conflicting, and they 
were difficult to find-and they still are! 

In 1943, just two years before Bemardine, the Judicial 
Council of the State of New York published a study in which it 
recommended the adoption of a section 50-e of the General 
Municipal Law to effect uniformity throughout the State as to 
requirements for notices of claim in actions against municipal 
and district corporations. 7 That recommendation, renewed in 
1944,8 resulted in the adoption of a section 50-e, effective 
September 1, 1945,9 which did much to improve the situation 
theretofore existing but which differed in several important 
respects from the Judicial Council's original recommenda
tion. 1o 

There were two critical differences in the section as adopted 
from the section as recommended by the JUdicial Council. One 
was that no application for leave to serve a late notice of claim 
could be granted if the application was made more than one 
year after the happening of the event upon which the claim was 
based. The other was that where an application for leave to 
serve a late notice of claim was based upon infancy or mental or 
physical incapacity the failure to file a timely notice (then sixty 
days) had to be "by reason of such disability." 

*Professor of Law, St. John's University School of Law 
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In 1959 the Law Revision Commission of the State of New 
York published a study in support of its recommendations to 
delete the one year ber from section 50-e and to restore to the 
courts the power they had before the enactment of section 50-e 
to permit late filing within a reasonable time after a disability 
ceased.! 1 The failure to file, however, still had to be "by reason 
of such disability." As commendable as the Commission's 
recommendation appeared to be, it did not consider the impact 
of the short statutes of limitations governing tort actions against 
public corporations, statutes that might well have run against 
some claimants although their time to file a notice of claim had 
not. The recommendation was not adopted. 

In 1954 the Joint Legislative Committee on Municipal Tort 
Liability was created "with full power to investigate and make a 
thorough study of municipal liability in the State of New 
York." 1 2 That Committee made several major contributions to 
the law! 3 and yet it was frustrated in its efforts to obtain the 
enactment of a statute defining municipal tort liability and 
providing for the defense and indemnification of municipal 
employees. 1 4 The Committee published its final report in 1964. 

The cudgels were picked up by the Joint Legislative 
Committee on Metropolitan and Regional Areas, which pub
lished a four-volume report for 1969-1971, volume four of 
which was, with accuracy and restraint, entitled "Municipal 
Tort Liability: Confining Confusion."! 5 That Committee, too, 
attempted to obtain the enactment of a statute defining 
municipal tort liability and providing for the defense and 
indemnification of municipal employees.! (5 In addition, the 
Committee recommended the amendment of section 50-e, not 
to remove the one year bar but to give the court greater 
discretion to grant leave to file a late notice of claim.! 7 None of 
its recommendations became law. 

The one year bar persists. So, too, does the requirement that 
the failure to file a timely notice (now ninety days) by an infant 
or a person mentally or physically incapacitated be "by reason 
of such disability." The courts have, it is true, taken much of 
the sting out of the latter requirement in the case of infant 
claimants, but not without much discomfort at the need to 
disregard plain statutory language. 1 

8 

In the main, the courts have struggled valiantly to do justice 
under the existing statute, but the inflexibility of some of its 
major provisions has far too often proved insuperable. It is 
understandable, then, that the cry for reform is heard from 
them with increasing frequency and intensity. 

II. PURPOSE AND dJNSTITUTIONAtITY OF 
NOTICE OF CLAIM PROVISIONS 

A. PURPOSE 
The primary purpose of notice of claim provisions as 

conditions precedent to the commencement of actions against 
public corporations, especially municipal corporations, has been 
variously stated by our Court of Appeals through the years. In 

= 
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Curry v. City of Buffalo, 1 9 an action to recover damages for 
personal injuries resulting from a fallon a sidewalk, Chief Judge 
Earl, writing for a unanimous Court, put it this way: 

" .. These actions against cities are numerous, and the 
legislature seems to have been solicitous to protect them so 
far as possible against unjust or excessive claims, and also 
against the improvident or collusive allowance of such claims 
by municipal officers.,,2 0 
In Thomann v. City of Rochester, 2 1 an action for injunctive 

and monetary relief, Chief Judge Cardozo stated it yet another 
way: 

"The requirement is strict, but not so strict as to be 
arbitrary. A judgment against a municipal corporation must 
be paid out of the public purse. Raids by the unscrupulous 
will multiply apace if claims may be postponed till the injury 
is stale. The law does not condemn as arbitrary a classifica
tion of rights and remedies that is thus rooted in the public 
needs .... "22 
In more recent years the emphasis has been placed upon the 

need for efficient investigation of the claim. For example, in 
Winbush v. City of Mount Vernon, 2 3 an action for wrongful 
death and conscious pain and suffering, Judge (later Chief 
Judge) Desmond stated, with reference to section 50-e, that its 
primary purpose "is to give to a municipality prompt notice of 
such claims, so that investigation may be made before it is too 
late for investigation to be efficient .... "24 

Many jurisdictions have spoken in like vein,2 5 and some have 
ascribed still other purposes to their notice of claim statutes. 
For example, one federal court has said that the purpose of the 
Federal Tort Claims Act is to ease court congestion and avoid 
unnecessary litigation.2 6 The highest court of another state has 
said that the purpose of its statute is to facilitate the planning 
of mlmicipal budgets and to enable public officers to remedy 
defects in far-flung municipal property before other persons are 
injured.27 

Whatever the purpose ascribed in the particular jurisdiction, 
all seem to have but one end: protection of the public purse. Is 
it, therefore, true that "[t]he problem of municipal tort 
liability [of which notice of claim statutes are so integral a 
part] resolves itself finally into a question of dollars and 
cents?" 2 8 Dismal though an affirmative answer to that question 
may be to those who believe, as does the author, that basic to 
American jurisprudence is the principle that liability follows 
fault, that does seem to be the answer. How else can one 
explain the immediate legislative response in so many jurisdic
tions to decisions abrogating the doctrines of sovereign or 
governmental immunity?29 One legislature has said so 
frankly.30 Others have said so either by placing dollar limits on 
the judgments recoverable, 3 

1 or waiving immunity solely to the 
extent of insurance purchased. 3 2 

Fortunately, this State is no longer toiling with the problem 
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of sovereign or governmental immunity. Unfortunately, how
ever, it is still toiling with the problem of notices of claim. Does 
it resolve itself finally "into a question of dollars and cents?" 

B. CONSTITUTIONALITY 
When last squarely presented with the question of the 

constitutionality of section 50-e some twenty years ago, our 
Court of Appeals in In re Brown v. Trustees, Hamptonburg 
School District, 3 3 an action by a six-year old who fell on a 
children's slide on school grounds, unanimously held that the 
statute was constitutional. The Court reasoned as follows: This 
suit against the municipal corporation arose out of the exercise 
of a governmental function. This suit was unknown at common 
law and was never protected by constitutional provision, but 
was created by statute. The legislature, having the power to 
withhold the right, had the power to grant it upon condition. 3 4 

The New York view represents that of the overwhelming 
weight of authority in this country. 3 5 But the undercurrent of 
dissent grows stronger. Three jurisdictions, Michigan, Nevada 
and Montana, have taken a different view. 

The first blow was struck in 1970 when the Supreme Court 
of Michigan, in Grubaugh v. City of St. Johns, 3 6 struck down 
on due process grounds a 60-day notice of claim provision as 
applied to a 19-year old who was rendered permanently blind in 
both eyes from an automobile accident allegedly caused by a 
highway defect. In 1972 the same Court, in Reich v. State 
Highway Department, 3 7 struck down on equal protection 
grounds the same provision as applied both to infants and adults 
who sustained personal injuries from automobile accidents also 
allegedly caused by a highway defect. The constitutional 
infirmity, according to Reich, is that "the notice requirement 
acts as a special statute of limitations which arbitrarily bars the 
actions of the victims of governmental negligence after only 60 
days. The victims of private negligence are granted three years 
in which to bring their actions. ,,38 

One year after Reich, the Supreme Court of Nevada decided 
Turner v. Staggs. 39 That was a wrongful death action based on 
medical malpractice brought by the minor children of the 
decedent through their legal guardian. The statute required 
claims against counties to be presented within 6 months after 
the cause of action arose. The claim was presented 13 months 
after the date of death. The Court invalidated the notice of 
claim provisions on equal protection grounds, expressly refusing 
to limit its holding to minors. "Within our present scheme of 
government, claim statutes serve no real beneficial use ... but 
they are indeed a trap for the unwary.,,4 0 These provisions, 
held the Court, "have the effect of arbitrarily dividing all 
tort-feasors into [two] classes of tort-feasors: (1) private 
tort-feasors to whom no notice of claim is owed and (2) 
governmental tort-feasors to whom notice is owed.,,4 1 

In a very recent case, Noll v. City of Bozeman, 4 2 the 
Supreme Court of Montana held that the 120-day notice of 
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claim statute violated that State's unconditional waiver of 
immunity in its 1972 Constitution, a waiver which was held to 
supercede a legislative discretion concededly possessed under 
the prior Constitution. The Court expressed no opinion as to 
whether the statute violated equal protection guarantees, nor 
did it determine the impact of a constitutional amendment, 
effective July 1, 1975, permitting the legislature, by a two
thirds vote, to impose limitations.4 3 

Noll obviously turns on its own particular facts. Grubaugh, 
Reich and Turrzer, however, are of broader sweep. In none of 
those cases did the Court discuss in depth the public policy 
considerations implicit in notice of claim provisions. The full 
extent of the discussion in Turner is set forth above. Reich did 
not discuss them at all, but simply cited Grubaugh. In Grubaugh 
the principal opinion44 devoted one-half page of its five pages 
to quoting a previously expressed purpose of those provisions 
(prompt notice to permit effective investigation) and stating 
that even if the policy considerations were once valid, "today 
they have lost their validity and ceased to exist dur t.o changed 
circumstances.,,45 The Court referred to the ready availability 
of insurance investigators, police departments and full-time 
attorneys, as well as to the statute requiring report of an 
accident resulting in personal injurr 

Those are the only cases so far. 5 a It should not be assumed, 
however, that the full extent of individual judicial support for 
holding notice of claim statutes ··unconstitutional is reflected 
only in the two Michigan cases.4 6 

Nevertheless, the New York Court of Appeals seems unlikely 
to strike down those statutes on constitutional grounds since, 
notwithstanding its justifiable discontent with some of the 
inflexible requirements of section 50-e, the COUlt has not even 
intimated at its possible unconstitutionality even as applied to 
infants. Concededly, the Court does not seem to have been 
presented with a modern, in depth constitutional attack on 
notice of claim statutes, as such, or as applied to particular 
types of public corporations. 

Just a few years ago, however, in Stanton v. Village of 
Waverly,47 a unanimous Court of Appeals turned back a 
constitutional attack on what the writer believes to be a far 
more vulnerable statute, section 341-a of the Village Law (now 
CPLR 9804), and a local law, which require written notice of a 
street or highway defect to be actually given to the village clerk 
as a condition precedent to liability. That statute and local law, 
and the many others like them,48 are in fact conditions 
precedent to conditions precedent (a notice of claim as a 
condition precedent to the commencement of an action also 
being required) and thus permit a municipal corporation to do 
what no individual or private corporati0::l is permitted to do: 
inflict at least one injury with impunity. The constitutionality 
of notice of claim provisions seems far easier to defend. 

Though sorely tempted by the unnecessary complexity of 
the New York provisions relating to conditions precedent to the 
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commencement of tort actions against public corporations, and 
by the unfortunate results too often reached under them, to 
recommend total abolition of those provisions, the writer is 
deterred from that extreme step for two principal reasons: 
First, it is extreme and unlikely to be heeded by the Legislature, 
especially in these fiscally trying times; thus, for the present at 
least, it seems more realistic to try to correct as many as 
possible of the major defects in the most pervasive statute, 
section 50-e of the General Municipal Law. And, second, the 
writer is not convinced that notice of claim provisions do not, 
at least where our local and State governments are concerned, 
;:est on a rational basis and serve a useful public purpose. This 
late in the day perhaps something more than personal dissatis
faction with their operation in particular cases should be 
required to abolish them. 

III. STATUTORY RECOMMENDATIONS 

It is proposed to amend section 50-e of the General 
Municipal Law, to repeal suhdivision 2 of section 52 of the 
County Law, to amend paragraph 7 of section 311 of the Civil 
PracticE' Law and Rules, and to repeal subdivision 6 of sections 
1276, 1299-p, 1299-rr, 1317 and 1342 of the Public Authorities 
Law, as follows (matter in brackets [] to be deleted; matter in 
italics to be added): 

A. Section 50-e of the General Municipal Law 
§ 50-e. Notice of claim 

1. When service required; time for service; infancy or 
insanity; upon whom service required; when claim arises. 

(a) In any case founded upon tort where a notice of 
claim is required by law as a condition precedent to the 
commencement of an action or special proceeding against a 
public corporation, as defined in the general [corporation] 
construction law, or any officer, appointee or employee 
thereof, the notice of claim shall [comply] be made and served 
in accordance with the provisions of this section [and it shall be 
given within ninety days after the claim arises] . 

(b) The notice of claim shall be served within. ninety 
days after the claim arises, except that if the claimant is under a 
disability of infancy or insanity the time within which the 
notice must be sel'ved shall be extended by the period of 
disability; provided, however, that such time shall not be 
extended by this provision beyond ten years after the claim 
arises, except, in any action other than for medical malpractice, 
where the person was under a disability due to infancy, 

(c) Service of a notice of claim upon an officer, 
appointee or employee of a public corporation shall not be 
required as a condition precedent to the commencement of an 
action or special proceeding against him. If an action or special 
proceeding is commenced against the officer, appointee or 
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employee but not against the public corporation, service of a 
notice of claim upon the public corporation shall be required 
only if it is under a statutory duty to indemnify him. 

(d) A claim for wrongful death arises upon the 
appointment of a personal representative. A claim for any other 
tOI·t arises on the date from which the time limited for 
commencing an action or special proceeding to enforce the 
claim would be computed if service of a notice of claim was not 
required. 

2. Form of notice: contents. The notice shall be in 
writing, sworn to by or on behalf of the claimant, and shall set 
forth: (1) the name and post-office address of each claimant, 
and of his attorney, if any; (2) the nature of the claim; (3) the 
time when, the place where and the manner in which the claim 
arose; and (4) the items of damage or injuries claimed to have 
been sHstained so far as then practicable. 

3. How served; service upon attorney; when service by 
mail complete; defect in manner of service; return of notice 
improperly served. 

(a) The notice shall be served on the [party] public 
corporation against [whom] which the claim is made by 
delivering a copy thereof [, in duplicate,] personally, or by 
registered or certified mail, to the person [, officer, agent, clerk 
or employee] designated by law as [a person] one to whom a 
summons in an action in the supreme court issued against [such 
party] the corporation may be delivered, or to the attorney for 
the public corporation [; provided that if service of such notice 
be made within the period prescribed by this section, but in a 
manner not in compliance with the provisions of this 
subdivision, such service shall be deemed valid if such notice is 
actually received by such person, officer, agent, clerk or 
employee and such party against whom the claim is made shall 
cause the claimant or any other person interested in the claim 
to be examined in regard to such claim] . 

(b) Service of a notice of claim upon an attorney who 
represents more than one public corporation shall be effective 
not only as to the public corporation against which the claim is 
specifically asserted but also as to any other public corporation 
that the attorney represents and against which the claim exists 
if the notice of claim is sufficient reasonably to apprise the 
attorney of the identity of that public corporation. 

(c) Service by registered or certified mail shall be 
complete upon deposit of the notice of claim, enclosed in a 
postpaid properly addressed wrapper, in a post office or official 
depository under the exclusive care and custody of the United 
States post office department within the state. 

(d) If the notice is served within the period specified by 
this section, but in a manner not in compliance with the 
provisions of this subdivision, the service shall be deemed valid 
if the notice is actually received by a proper person and the 
public corporation against which the claim is made either 
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demands that the claimant or any other person interested in the 
claim be examined in regard to it or fails to return the notice, 
specifying the defect in the manner of service, within thirty 
days after the notice is received. 

(e) If the notice is served within the period specified by 
this section and is returned for the reason and within the time 
provided in this subdivision, the claimant may serve a new 
notice in a manner complying with the provisions of this 
subdivision within ten days after the returned notice is received. 
If a new notice is so served within that period, it shall be 
deemed timely served. 

4. Requirements of section exclusive except as to 
conditions precedent to liability for certain defects or snow or 
ice. No other or further notice, no other or further service, 
filing or delivery of the notice of claim, and no notice of 
intention to commence an action or special proceeding, shall be 
required as a condition to the commencement of an action or 
special proceeding for the enforcement of the claim; provided, 
however, that nothing herein contained shall be deemed to 
dispense with the requirement of notice of the defective, 
uns~fe, dangerous or obstructed condition of any street, 
highway, blidge, culvert, sidewalk or crosswalk, or of the 
existence of snow or ice thereon, where such notice now is, or 
hereafter may be, required by law, as a condition precedent to 
liability for damages or injuries to person or property alleged to 
have been caused by such condition, and the failure or 
negligence to repair or remove the same after the receipt of such 
notice. 

5. Application for leave to serve a late notice; grounds; 
when application made. 

(a) The court in its discretion may grant leave to serve a 
notice of claim within a reasonable time me:- the expiration of 
the period speci.fied in subdivision one of this section in the 
following cases: (1) Where the claimant is physically 
incapacitated [,] and by reason of such [disability] incapacity 
fails to serve a notice of claim within the time specified; (2) 
where [aJ the person entitled to make a claim dies before the 
expiration of the time [limited] specified for service of the 
notice; or (3) [where the claimant fails to serve a notice of 
claim within the time limited for service of the notice by reason 
of his justifiable reliance upon settlement representations made 
in writing by an authorized representative of the party against 
which the claim is made or of its insurance carrier; or] where 
the claimant shows that he has a reasonable excuse for his 
failure to serve a notice of claim within the time specified and 
that the public corporation against which the claim is made or 
its insul'ance carrier acquired actual lmowledge of the essential 
facts constituting the claim within the time specified, unless the 
corporation or carriE'I' shows that it has been substantially 
prejudiced by the failure to serve the notice within the time 
specified. 
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[Application for such leave must be made within the 
period of one year after the happening of the event upon which 
the claim is based, and shall be made prior to the 
commencement of an action to enforce the claim, upon 
affidavit showing the particular facts which caused the delay, 
accompanied by a copy of the proposed notice of claim. The 
application shall be made returnable at a trial or special term of 
the snpreme court, or of the county court, in the county where 
an action on the claim could properly be brought for trial, and 
due notice thereof shall be served upon the person or party 
against whom the claim is made in the manner specified in 
subdivision three.] 

(b) Where the claimant who failed to serve a notice of 
claim within the time specified in subdivision one of this section 
was under a disability of infancy or insanity, application for 
leave to serve a late notice of claim must be made within one 
year after the disability ceases, but in no event later than ten 
years after the claim arises, except, in any action other than for 
medical malpractice, where the person was under a disability 
due to infancy, In all other cases, the application must be made 
within one year after the happening of the event upon which 
the claim is based. 

(c) An application for leave to serve a late notice of 
claim shall not be denied on the ground that it was made after 
the commencement of an action to enforce the claim. 

6. Mistake, omission, irregularity 01' defect. At [Any] any 
time after the [date of] service of [the] a notice of claim and at 
[or before the trial of an action or the hearing upon a special 
proceeding] any stage of an action or special proceeding to 
which the provisions of this section are applicable, a mistake, 
omission, irregularity or defect made in good faith in the notice 
of claim required to be served by this section, not pertaining to 
the manner or time of service thereof, may be corrected, 
supplied or disregarded, as the case may be, in the discretion of 
the court, provided it shall appear that the other party was not 
prejudiced thereby. [Application for such relief, if made before 
trial, shall be by motion, on affidavits; if made before the action 
is commenced, shall be by motion, on the petition of the 
claimant, or someone on his behalf. Failure to serve more than 
one copy may be corrected by such motion.] 

7. Applications under this section; where and how made; 
proof, An application under this section shall be made to 
the supreme court or to the county court in a county where 
the action may properly be brought for trial or, if an action to 
enforce the claim has been commenced, where the action is 
pending. Before action commenced, the application shall be 
made by special proceeding; after action commenced, the appli
cation shall be made by motion. The application shall be made 
upon such notice as is provided generally for special proceed
ings and motions in the civil practice law and rules,' shall be sup
ported by affidavit or such other proof as the court may re
quire; and shall, where the application is for leave to serve a 



----------------- ----------------
371 

late notice of claim, be accompanied by a copy of the pro:posed 
notice. -

8. Liberal construction. The provisions of this section 
shall be liberally construed with a view to substantial justice 
between the parties. 

[7] 9. Inapplicability of section. This section shall n<jl.; 
apply to claims arising under the provisions of the workmen's 
compensation law, or [,] the volunteer firemen's benefit law, or 
to claims [of infant wards of] against public corporations 
[where the claim is against such public corporation] by [its] 
their own infant wards. 

B. Section 52 of the County Law 
§ 52. Presentation of claims for torts; commencement of 

actions 
1. Any claim or notice of claim against a county for 

damage, injury or death, or for invasion of personal or property 
rights, of every name and nature, and whether casual or 
continuing trespass or nuisance and any other claim for damages 
arising at law or in equity, alleged to have been caused or 
sustained in whole or in part by or because of any misfeasance, 
omission of duty, negligence or wrongful act on the part of the 
county, its officers, agents, servants or employees, must be 
made and served in compliance with section 50-e of the general 
municipal law. Every action upon such claim shall be pursuant 
to the provisions of section 50-i of the general municipal law. 
The place of trial shall be in the county against which the action 
is brought. 

[2. No action shall be maintained against an officer, agent, 
servant or employee of a county unless the notice of claim for 
damages was filed in the manner and within the time prescribed 
in subdivision one and also served personally or by registered 
mail upon such officer, agent, servant or employee within the 
same period of time.] 

[3] 2. This section shall not apply to claims for 
compensation for propeliy taken for a public purpose, nor to 
claims under the workmen's compensation law. 

C. Section 311 of the Civil Practice Law and Rules 
§ 311. Personal service upon a corporation or governmental 

subdivision. 
Personal service upon a corporation or governmental 

subdivision shall be made by delivering the summons as follows: 
1. upon any domestic or foreign corporation, to an 

officer, director, managing or general agent, or cashier or 
assistant cashier or to any other agent authorized by 
appointment or by law to receive service; 

2. upon the city of New York, to the corporation counsel 
or to any person designated by him to receive process in a 
writing flied in the office of the clerk of New York County; 
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3. upon any other city, to the mayor, comptroller, 
treasurer, counselor derk; or, if the city lacks such officers, to 
an officer performing a conesponding function under another 
name; 

4. upon a eounty, to the chairman or clerk of the board of 
supervisors, clerk, attorney or treasurer; 

5. upon a town, to the supervisor or clerk; 
6. upon a village, to the mayor, clerk, or any trustee; 

[and] 
7. Upon a school district, to a school officer, as defined in 

the education law; and 
[7] 8. upon a park, sewage or other district, to the cl2rk, 

any trustee or any member of the board. 

D. Public AuthOlities Law 
§ 1276. Actions against the authOlity 

[6. Each subsidiary corporation of the authOlity shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
('xcept with respect to those causes of action arising on and 
after the first day of the twelfth calendar month following that 
ealpndar month in which such stock corporation becomes a 
suhsidiary corporation of the authOlity.] 

§ 1299-p. Actions against the authority 
[6. Each subsidiary corporation of the authority shall be 

subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first day of the twelfth calendar mon th following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authOlity.] 

§ 1299-1'1'. Actions against the authority 
[6. Each subsidiary corporation of the authOlity shall be 

subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authOlity which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which ~uch stock corporation becomes a 
subsidiary corporation of the authority.] 

§ 1317. Actions against the authority 
[6. Each subsidiary corporation of the authority shall be 

subject to the provisions of this section as if such subsidiary 
corporat.ion were separately named herein, provided, however, 
that a subsidial'Y corporation of the authority which is a stock 
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corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corpor:.>.tion of the authority.] 

§1342. Actions against the authority 
[6. Each subsidiary corporation of the authority shall be 

subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority.J 

IV. DISCUSSION OF PRESENT AND PROPOSED 
M.IENDED SECTION 50-e OF THE GENERAL 

MUNICIPAL LAW 

A. PRESENT SUBDIVISION 1 
1. Its Requirements 

Subdivision 1 of Section 50-e of the General Municipal 
Law presently reads as follows: 

"In any case founded upon tort where a notice of claim 
is required by law as a condition precedent to the 
commencement of an action or special proceeding against 
a public corporation, as defined in the general corporation 
law, or any officer, appointee or employee thereof, the 
notice shall comply with the provisions of this section and 
it shall be given within ninety days after the claim arises." 

That single sentence has a dangerously disarming simplicity 
about it.. It is fraught with traps, for the wary as well as the 
unwary. 

Let us look at subdivision 1 closely. It applies only to tort 
cases. It does not itself require service of a notice of claim. A 
notice must be "required by law" as a "condition precedent" to 
the commencement of an action or special proceeding against a 
"public corporation l as defined in the general corporation [now 
general construction] law, or any officer, appointee or 
employee thereof." Where a notice of claim is so required, and 
only then, it must comply with the provisions of section 50-e 
and must be served "within ninety days after the claim arises." 

Each one of the quoted expressions merits comment, but 
first, a word about conditions precedent. There are two critical 
differences between a limitation of time that is a condition 
precedent and a limitation of time that is a statute of 
limitations: First, performance of a statutory condition 
precedent (or an excuse for its nonperformance) must be 
pleaded and proved by the plaintiff, its performance is an 
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essential element of his cause of action,49 whereas a statute of 
limitations must be raised affirmative~~ by the defendant by 
motion or in his responsive pleading.' 0 Second, a condition 
precedent does not receive the benefit of tolls and 
extensions, 5 1 whereas a. statute of limitations does. 5 2 

The doctrines of waiver and estoppel do, it is true, apply 
both to conditions precedent and statutes of limitations, but 
they are rarely invoked to excuse nonperf~~ma.nce of a 
condition precedent against a public corporation.' 

Two additional points deserve mention. The first is that 
comparatively few notice of claim statutes expressly use the 
words "condition precedent."S 4 The second point is that 
notices of claim are not universally held to be conditions 
precedent rather than statutes of limitations.5 5 

2. The Major Problems 
a. Service of Notice Must Be Required by Law 

Subdivision 1, as it now stands, requires compliance with 
section 50-e only where a notice of clahL is "required by law" 
as a condition precedent to the commencement of an action or 
special proceeding against a public corporation or its officer, 
appointee or employee. The phrase "required by law" is 
obviously broader than the phrase "required by statute" and 
may have been deliberately chosen by the Judicial Council to 
cover situations where a notice of claim is not exprt~ssly 
required by any statute but is required by judicial decision. 5 6 

Where service of a notice of claim is required by statute (and 
the word "statute" is used throughout this study to include 
charter provisions and local laws), the requirement is there to be 
found, though not always easily. The search, however, as will 
presently appear,57 cannot always safely end with the statutes. 

Notice of claim provisions are scattered throughout the 
general, special and local laws,5!1 and city charters.5 I) They are 
many, they overlap, they are inconsistent and they are difficult 
to find. Some of the inconsistency is more apparent thfl.l1 real 
because as to local laws, whether enacted before or after section 
50-e, the latter controls;6o and general or special statutes 
enacted before section 50-e were repealed by special provision 
accompanying the enactment of section 50-e.61 

There is one statute relating to tort actions against the Port 
Authority of New York and New Jersey that contains two time 
periods (one for commencing the action, the other for serving a 
notice of claim), both referred to as conditions, and both time 
periods have understandably been held to be conditions 
precedent. 62 There is another statute relating to contract 
actions against villages that also contains two time periods (one 
for commencing the action, the other for serving a notice of 
claim), and both time periods have been held to be statutes of 
limitations, 6 3 although, as to the notice of claim, the language 
is almost identical to the language in another statute that has 
been held to be a condition precedent. 6 4 '1'here are unrepealed 
statutes that are silent as to claims against the public 
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corporation concerned, 6 5 and then there is a statute that not 
only provides for such claims but splits the jurisdiction to hear 
them between the Court of Claims and other courts. 6 6 

The aberrations noted in the preceding paragraph are rare, 
but they exist and little can be done about them. The first 
example is the result of interstate compact. 6 7 The second is the 
result of decisions in the Appellate Division, Second 
Department, that seem questionable.68 The third is caused by 
the continued existence of the Court of Claims whose 
specialized jurisdiction ra:.ses many other problems.6 9 

Until we have a truly unified court system in this State and a 
separate chapter in thE' consolidated laws covering the entire 
area of tort claims ag,unst the State and public corporations, 
uniformity and simple accessibility of the relevant statutes will 
not be achieved.7 0 

b. Reference to Public Corporations 
Subdivision 1 of section 50-e speaks of a Hpublic corporation, 

as defined in the general corporation law." That defil1ition, 
unchanged, is now in the General Construction Law. A "public 
corporation," as defined in that Law, "includes a municipal 
corporation, a district corporation, or a public benefit 
corporation. "71 These three types of corporations are in turn 
defined.7 2 

Of the three corporations, the public benefit corporation is 
the biggest troublespot. Tbere is no telling how many public 
benefit corporations there are in this State.73 Statutes creating 
them are to be found, among many places, in the General 
Municipal Law ... ? 4 the Public Authorities Law,? $. the Public 
Housing Law,7 () and the Unconsolidated Laws.7 7 

At last count, there were, in the Public Authorities Law 
alone, 84 unrepealed titles in eight chapters.? 8 All but 14 of 
those 84 titles contain notice of claim provisions,7 9 and those 
that do are neither consistent in incorporating the provisions of 
section 50-e,8 0 nor are they consistent within each article of 
that very Law. 8 1 

In any event, from the seemingly plain language of 
subdivision 1 of section 50-e, one might well conclude that where 
a notIce of claim is required as a condition precedent to the 
commencement of a tort action against any public corporation, 
the notice must be given "within ninety days after the claim 
arises." That conclusion would, by pure accident, be half right. 
If an inconsistent statute was enacted before section 50-e, the 
latter would control,8 2 but if the inconsistent statute was 
enacted after section 50-e, the later statute would control. 83 

On the plus side of all this is the fact that the author has 
found only one later inconsistent statute that provides for a 
basic period of less than 90 days,8 4 and in many statutes the 
basic period is six months. 8 :; 

The statutory recommendations made in this study are not 
intended to affect any of those provisions for several reasons: 
for one, the State is not a public coporation86 and section 10 
of the Court of Claims Act, whose provisions are jurisdiction-
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al, 8 7 has caused little major difficulty. 8 8 For another, the 
author is of no mind to require service of a notice of claim 
where none is presently required nor to shorten any period for 
serving a notice where one is presently required.8 9 

c. When Public Corporation Must Be Served 
(1) In General 

As already noted, subdivision 1 of section 50-e does not itself 
require service of a notice of claim. The provisions of that 
section eome into play only where "a notice of claim is required 
by law as a condition precedent to the commencement of an 
action against a public corporation . . . 01' any officer, appointee 
or employee thereof. " 

Some statutes so require in almost the very language as that 
emphasized above, that is, as a condition precedent to the 
commencement of an action against the corporation "or" its 
employee.90 Most of them do not, contenting themselves to 
requiring service of a notice as a condition precedent to the 
commencement of an action against the corporation. 9 J 

Under either of those statutes, service of a notice of claim 
upon the eorporation is, of course, required as a condition 
lJi'ecedent to the commencement of an action against the 
corporation, whether alone or against the employee as well. 
Under neither statute, however, is service of a notice upon the 
employee required as a condition precedent to the commence
ment of an action against him, whether alone or against the 
corporation as well. Service of a notice upon the employee need 
only be made when the statute explicitly so requires, and the 
author recommends the repeal of what appears to be the only 
such statute presently in effect. 9 2 

Sandall v. Tuxedo Union School District No.3, 93 decided by 
the Court of Appeals in 1954, is the leading case. Plaintiff 
commenced a negligence action against a school district and two 
teachers, but had served a notice of claim upon the school 
district only. Subdivision 2 of section 3813 of the Education 
Law provided (and provides), in pertinent part, that no tort 
action "shall be prosecuted or maintained against any of the 
parties named in this section or against any teacher ... unless a 
notice of claim shall have been made and served in compliance 
with section fift-y-e of the general municipal law." Section 3023 
of the Education Law required (and requires) the school district 
to save its teachers harmless from all financial loss resulting 
from their alleged negligence in the discharge of their duties 
within the scope of their employment. 

Special Term dismissed the complaint against the teachers 
and the Appellate Division affirmed without opinion. The Court 
of Appeals reversed. 

Judge Froessel, writing for a unanimous Court, carefully 
reviewed the history and purpose of notice of claim 
requirements, specifically noted that "[h) istorically, the notice 
of claim concept has always applied only to public 
corporations," and concluded on the basis of language in 
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subdivision 3 of section 50-e that the Legislature intended to 
require no more than service of the notice of claim on the 
school district. "When the Legislature has desired to require 
that the notice of claim be served on both the public 
corporation and its negligent employee or appointee," noted 
,Judge Froessel, "it has clearly and explicitly so stated .... "94 

(2) In Indemnity and Contribution Situations 
The more difficult question is this: When must a notice of 

claim be served upon ~lblic corporation as a condition 
precedent to the commencement of an action against its 
employee alone? 

Derliclw v. Leo, 9 f. decided by the Court of Appeals in 1939, 
is a leading case. There, plaintiffs brought a malpractice action 
against doctors who had rendered gratuitous surgical services to 
the plaintiff in a hospital operatHJ by the City of New York. 
The City was not sued. A notice of intention to commence the 
action was not served on either the City or the defendants. 

Section 394-a 1-0 of the City's Administrativ.? Code required 
service of a notice upon the City as a condition proS'cedent to the 
commencement of a personal injury action against it. Under 
section 50-d of the General Municipal Law, as it ;hen read, 
every municipal corporation was liable for damages\resulting 
from the malpractice of its physicians and dentists, and was 
required to save them harmless. The second paragraph of that 
section provided that "No action shall be maintained under this 
section against such municipal corporation, physician or dentist 
unless the applicable provisions of law pertaining to the 
commencement of action and the filing of notice of intention 
to commence action against such municipal corporation shall be 
strictly complied with.» 

Special Term granted defendant Leo's motion to dismiss the 
complaint. The Appellate Division reversed, holding that section 
50-d applied only to actions under that section and that 
plaintiffs were entitled to maintain their common law action 
against the doctors. The Court of Appeals disagreed, reversing 
on a celtified question, and stating in part as follows: 

" ... For the wrong done to the patient by the physician 
the statute creates a new remedy against the city in favor of 
the injured person. The liability which existed at common 
law may still be enforced by action against the physician, but 
the physician would have a right to insist that in accordance 
with the. statute he be saved harmless by the municipal 
corporation. The effect of any action, whether brought 
against the municipality or against the physician or dentist, is 
determined by the provisions of the statute and by the 
express terms of the statute, may be maintained only if 'the 
applicable provisions of law pertaining to the commencement 
of action and the filing of notice of intention to commence 
action against such municipal corporation shall be strictly 
complied with'."96 
Cases involving the indemnity problem seem to arise with 
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some frequency,97 but, except for three statutes,98 the rule is 
difficult to glean from the statutory language alone. If it is 
sound, it should be expressly codified. The writer believes that 
it is. 

Basically, the theory behind the rule is that a public 
corporation that is under a statut07 duty to indemnify its 
employee is the real party in interest. 9 In effect, by statute, a 
vicariously liable public corporation is required to indemnify a 
primary Vllron~doer, its employee, whereas the converse is 
usually true. 1 Q If the employee alone is sued and no notice of 
claim is required to be served upon the public corporation, it 
might well have no knowledge of the claim until commence
ment of the action against its employee and commencement of 
the action would only be subject to the statute of 
limitations. 1 O} To permit this result would be effectively to 
repeal many notice of claim provisions in a day of expanding 
tort liability and of an increasing tendency to compel all public 
corporations to indemnify their employees. l 02 

But, !lS indicated above, the writer has found only a few 
notice 01 claim provisions that reflect the rule with reasonable 
clarity.1 03 The purpose of the last sentence of proposed 
amended subdivision 1 of section 50-e is to state the rule 
expressly and thus help to eliminate one of the pitfalls that 
attorneys face in this area and to reduce the frequency of court 
consideration of the problem. 

The rule, however, is different as to both indemnity and 
contiibution claims sought to be asserted against a public 
corporation by a stranger against whom a tort action has been 
commenced. In In re Va Is trey Service Corp. v. Board of 
Elections, Nassau COUlt ty, 1 04 a prospective voter was injured 
when she stepped into a hole while she was about to enter an 
election booth. She sued Valstrey more than 90 days after the 
claim arose. Valstrey, wishing to assert a claim over against the 
Board of Elections and the Sanitation and Water Supply 
Division of Nassau COlmty, applied for leave to serve a late 
notice of claim. This application was denied on the ground that 
section 50-e did not permit an extension of time under these 
circumstances. The Appellate Division affirmed, suggesting, 
however, that perhaps no notice was required under these 
circumstances. The Court of Appeals affirmed, holding that no 
notice was required. The Court's reasoning seems faultless. An 
indemnity claim does not arise until a judgment against the 
indemnitee has been paid.! 05 Impleader is an exception to the 
general rule that one may not sue until a cause of action has 
accrued. The exception is designed to avoid circuity of action. 
Notice of claim statutes were not designed to render the 
impleader statute inoperative. 1 06 

Va Is trey has been followed in the contribution area, which 
was revolutionized in 1972 by the holding of the Court of 
Appeals in Dole v. Dow Chemical Co, 1 07 The result of Dole 
and its progeny} 08 is that the procedural devices for pursuing 
claims based on indemnity may now be used for pursuing claims 
for contribution. The Civil Practice Law and Rules! 0 <) and the 
General Obligations Lawl 1 0 now reflect modern thought. 
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The rationale behind Valstrey supports the same result in the 
Dole area since a claim for contribution, too, does not arise 
until a tortfeasor has paid more than his share of the 
judgment. lll This will, of course, increase the situations in 
which a public corporation may be sued without having been 
served with a notice of claim, and the statute of limitations for 
both indemnity and contribution claims is six years. l 1 2 

There might seem to be less justification for the result in the 
Dole area because presumably the active tortfeasor would know 
both of his susceptibility to suit and of the active tortious 
participation of the public corporation. But if the tortfeasor 
had no individual claim of his own against the public 
corporation, would he be required to serve a notice setting forth 
a hypothetical claim?11 3 

The sailing would be comparatively smooth if it were not for 
one case, a very troublesome case, Siegel v. Epstein. 1 14 So far 
as here pertinent, the facts are these: On August 10, 1961, 
plaintiff sued the marshal of the City of Long Beach for a 
wrongful eviction and conversion on April 10, 1961. Plaintiff 
did not sue the city, and plaintiff did not serve a notice of claim 
on either the IT'<u:shal or the city. The statute involved was 
section 257 of the charter of the City of Long Beach, which 
read as follows: "In any case founded upon tort a notice of 
claim is hereby required as a condition precedent to thE. 
commencement of an action or special proceeding against the 
city of Long Beach, or any officer, appointee or employee 
thereof." The city, while perhaps liable on the theory of 
respondeat superior, was under no duty to indemnify its 
employee. The marshal's motion to dismiss the complaint for 
failure to state a cause of action (failure to serve a notice of 
claim on the City of Long Beach) was granted at Special Term. 
The Appellate Division affirmed in a memorandum opinion, and 
the Court of Appeals affirmed unanimously, without opinion. 

The Appellate Division cited two cases (preceded by the 
symbol "cf.") and stated the ground upon which it 
distinguished a third. The two cases compared were Derlicka v. 
Leo, discussed above,11 5 and Feisthamel v. Roczen. ll 6 Present 
in both cases, however, was one critical fact absent in Siegel, to 
wit: the public corporation was under a duty to indemnify its 
employee. And present in Feisthamel was this further important 
fact: the statute there involved was section 50-c of the General 
Municipal Law, which, as it then read, 1 1 7 not only required the 
public corporation to indemnify its employee but specifically 
required the service of a notice of claim upon both the public 
corporation and its employee. 

The Appellate Division in Siegel distinguished 0 'Hara v. Sears 
Roebuck & CO.l1 8 on the ground that there "a notice of claim 
was not required by any law as a rondition precedent to the 
commencement of an action against an officer, appointee or 
employee of the municipality."119 

The result reached in Siegel is, of course, reachable by a 
literal reading of the statute involved. Also reachable under that 
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statute and the others like them, however, is the result that a 
notice of claim must be served upon the employee as a 
cor.dition precedent to the commencement of an action against 
him, whether alone or against the public corporation as 
well. l 20 But the latter result is foreclosed by Sandak. 1 2 1 

Concededly, Sanda'~ is distinguishable from Siegel in that in 
Sandall the public corporation was made a party and was served 
with a notice of claim, but the inference that the author draws 
from language in that opinion, dictum to be sure, is that if the 
action had been brought against the teachers alone and the 
school district had been under no duty to indemnify them, no 
notiee of claim need have been served on anyone. 

In Sandak, Judge Froessel noted that before 1950 plaintiff 
would have had a common law right to sue the teachers and 
that, under Section 3813 of the Education Law before its 
amendment to include actions against any teacher, no notice of 
claim would have had to be served on the school district even 
though, prior to the amendment, it wa" under a duty to 
indemnify its teachers,l22 It was the 1950 amendment to 
section 3813 which made it npf~essary to serve the public 
1'00'poration in the indemnity situatIon even if a teacher alone 
\\'<1; sued, The language of the opinion does not say so 
expressly,l 23 but. so it appears to the author. 

While the ground upon which 0 'Hara was distinguished by 
the Appellate Division in Siegel was certainly valid, the Court in 
O'Hara seemed to stress the no indemnity feature in that case. 
Otherwise, accordmg to Sandak, no notice of claim would have 
to be served upon the public corporation, indemnity or no, 
since the statute in question required service of a notice of 
claim only as a condition precedent to the commencement of 
an action against the public corporation. 

The author does not believe that the result reached in Siegel 
furthers the basic purpose of notice of claim statutes. l 24 Nor, 
as stated in another context, does it further the public policy of 
this State that "one injured by the negligent act of another 
engaged in a public service should be permitted to recover the 
damages suffered as a result of such miscOllduct."l 2 5 

The author believes that the result in Siegel should not be 
perpetuated. The proposed amendment to subdivision 1 of 
section 50-e (proposed new paragraph (c)) is intended to 
overrule it. No recommendation is made to delete the language 
"or any officer, appointee or employee thereof," or similar 
language, from the statutes presently including it lest it then be 
held that even in indemnity cases no notice of claim need be 
served upon the public corporation if its employee alone is 
sued. 

d. When Does A Claim Arise? 
The last sentence of subdivision 1 of present section 50-e 

requires notice of a claim to be given within 90 days after the 
claim "arisesH

• When does a claim "arise"? 
In the leading case of Borgia v. City of New York,l 26 a child 

was admitted to a city hospital on October 10, 1956. Separate 
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acts of malpractice were committed on the child on October 11, 
1956 and on April 22, May 5, and November 25,1957. He was 
discharged from the hospital on Febmary 14, 1958. A notice of 
claim was served on April 18, 1958. The city argued that the 
notice of claim was timely only as to injulies inflicted within 90 
days before its filing. The Appellate Division agreed with the 
city, The Court of Appeals did not. 

The question, said Judge (later Chief Judge) Desmond, 
writing for a majolity of the Court, is the same in a 50-e case as 
it is in a true statute of limitations problem, viz: "[W] hen did 
the claim or cause of action 'accme'?" The answer was that the 
cause of action "accrued," as to all of the injuries sustained by 
the infant, on February 14, 1958, the day of his discharge from 
the hospital and the end of the continuous treatment. 

That one word, "accrued," has caused many problems. Its 
precise meaning is as elusive as mercury. A cause of action does, 
ordinarily, accrue when one first has the right to sue and one 
first has the right to sue when all of the essential elements of his 
cause of action exist. l 27 The statute of limitations does, 
ordinarily, start to run from the point at which one has the 
right to sue.1 2 8 Ordinarily, when a condition precedent is not 
in the picture, the statute of limitations may begin to run after 
there is a light to sue,! 2 9 And when a condition precedent is in 
the picture, the statute of limitations may begin to run before 
there is a right to sue, that is, before the condition precedent 
has been complied with but after the wrong has been done. 

Borgia is one authority for the last statement.1 30 The Court 
of Appeals held, as stated above, that the question is the same 
in a section 50-e case as it is in a statute of limitations case, viz: 
<'[W] hen did the claim or cause of action 'accme'?" The Court 
did not hold that the statute of limitations on an action to 
enforce the claim would not begin to run until the notice of 
claim had been served because until that point there would be 
no right to sue. To have so held would have been to hold that 
the time within which to serve a notice of claim would not 
begin to run until after a notice of claim had been served. 
Fanciful? That was yrecisely the argument made in Christian v. 
Village of Herkimer. 31 

In Christian, section 341 of the Village Law (now CPLR 
9802) provided that "no other [than a contract] action shall be 
maintained against the village unless the same shall be 
commenced within one year after the cause of action therefor 
shall have accrued, nor unless a notice of claim shall have been 
made and served in compliance with section fifty-e of the 
general lllunicipallaw." The action was commenced within one 
year after service of the notice of claim but more than one year 
and six: months after plaintiff was injured. The Village pleaded 
the statute of limitations as an affirmative defense and moved 
for summary judgment. 

Special Term denied the motion on the ground that the word 
Haccmed" referred to the date upon which the notice of claim 
was filed. The Appellate Division reversed by a divided Court, 
observing that "[i) f plaint.iff's interpretation were applied ... an 
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anomalous situation would exist since the plaintiff is 
specificalll: given 30 days from tho time of accrual to file his 
notice."! 2 The Presiding Justice, dissenting, observed that 
"[ 0] bviously, it is not possible for one to have a cause of action 
and at the same time not to have the right to sue."1 3 3 Perhaps, 
but the flaw in that observation is that the statute of limitations 
may begin to run before one has a "cause of action." Indeed, 
lmtil very recently in this State, it has been possible for the 
statute of limitations to begin to run on a cause of action to 
recover damages for personal injuries based on breach of 
warranty even before any personal injuries were sustained. l :14 

A misunderstanding of the use of the word "accrued" in 
Borgia almost defeated a claim in Boland v. State of New 
Yorh,1 35 decided under Section 10 of the Court of Claims Act. 
Claimant was involuntarily committed to a state mental 
institution in November, 1965. She was conditionally released 
on convalescent status in June, 1966 and finally discharged in 
June, 1967. 

In May, 1969 she moved for permissiol1 to file a late claim 
under subdivision 5 of section 10 of the Court of Claims Act, 
which provides, in pertinent part, that a claimant who has failed 
to file a claim or a notice of intention to file a claim within 90 
days after the claim accrues "may ... in the discretion of the 
court, be permitted to file such claim at any time within two 
years after the accrual thereof" upon a showing of reasonable 
excuse for failure to file on time and of the State's actual 
knowledge within the 90-day period of the essential facts 
constituting the claim, if the state was not substantially 
prejudiced by the failure to file. The subdivision concludes with 
these words: "But if the claimant shall be under legal disability, 
the claim may be presented within two years after such 
disability is removed."1 3 6 

The Court of Claims granted claimant's motion. The 
Appellate Division reversed unanimously on the grounds that 
she did not have a reasonable excuse and that she was not under 
disability when the claim "accrued." As to the latter ground, 
the Appellate Division reasoned, via Borgia (among other cases 
involving claims against the State), that her claim was not 
complete and thus did not accrue until she was finally 
discharged and upon her discharge she was not under disability 
so she was not en titled to file a claim as a matter of right. 1 37 

The Court of Appeals reversed, two judges dissenting.1 38 
The question was: When did the claim accure? Judge (now 
Chief Judge) Breitel, writing for the majority, hit the heart of 
the distinction noted above when he said: "The fact that for 
Statute of Limitations purposes a continuing wrong does not 
start the numing of the statute until the wrong is 'complete' 
does not mean that before 'completeness' there is no claim. Of 
course there is. On com.mon principles the wrong against 
claimant, if there has been a wrong, was initiated at the 
inception of the detention."! 39 

In conclusion, the word "arises" in section 50-e and the word 
"accrues" in other notice of claim statutes mean the same thing 
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for the purpose of fixing the point from which the time 
specified for serving a notice of claim should be computed, to 
wit: except for claims for wrongful death, that point from 
which the time limited for commencing an action to enforce the 
claim would be computed if service of a notice of claim was not 
required. A cause of action for wrongful death, however, 
accrues upon the appointment of a personal representative,! 40 
although the time limited for commencing an action for 
wrongful death is computed from the date of death.! 4! A claim 
for wrongful death also "arises" or "accrues" upon the 
appointment of a personal representative, and the time limited 
for commencing an action to enforce that claim is, of course, 
also computed from the date of death.1 42 

To avoid possible future misunderstanding, the author has 
recommended a new paragraph (d) in subdivision 1 of section 
50-e to reflect the law as stated above. 

e. Ivo Exceptions to Time for SerVice 

(1) In General 
Present subdivision 1 of section 50-e requires that a notice of 

a claim be given within 90 days after a claim arises. It makes no 
exception for infant claimants. It makes no exception for 
mentally or physically incapacitated claimants. Relief for them 
must, as will be discussed in greater detail below, be sought 
under subdivision 5 of section 50-e.1 4 3 

As to all claimants unable to bring themselves within the 
provisions of subdivision 5, service must be made within tho 
90-day period. Absent waiver or estoppel,! 44 one day late is 
too late. 1 45 Ignorance of the law is no excuse. 1 46 Inability to 
speak English is no excuse. 1 4 7 That the 90th day falls on a 
sabbath is no excuse.! 48 The incapacity of claimant's lawyer is 
no excuse;149 indeed, his death is no excuse.! 50 The lesson is 
clear. Absent relief under subdivision 5, or waiver or estoppel, 
claimants must comply with the 90-day requirement. 

The special problems existing with respect to infant claimants 
and claimants under mental or physical incapacity are discussed 
now rather than deferred for the discussion under subdivision 5 
because a major amendment affecting them is proposed to be 
made to subdivision 1 of section 50-e. 

(2) Infancy 
Under present subdivision 5 of section 50-e, a court may 

grant to an infant leave to serve a notice of claim "within a 
reasonable time after the expiration of the time specified in 
subdivision one" where the infant fails to serve a notice within 
that period "by reason of such disability.» Furthermore, the 
application must, in any event, be made "within the period of 
one year after the happening of the event upon which the claim 
is based .... "1 5 1 

If no attorney had been retained to represent the infant 
within the 90-day period, the courts have had little difficulty in 
granting the infant's application for leave to serve a late notice 
of claim since nothing in section 50-e or in any other notice of 
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claim provision requires that someone else shall act for the 
infant within the one-year period. 1 52 

If, however, an attorney has been retained for the infant 
within the 90-day period, some courts have had considerable 
difficulty in finding that the failure to serv~ the notice of claim 
within that period was "by reason of such disability."! 53 

The ultimate discretion is vested in the Appellate 
Divisions l 54 and for some time conflicting decisions among 
Departments,! 5 5 as well as within a particular Department,l 5 l 

were the rule rather than the exception. As time went on, 
however, the strictest interpretation of the statute consistently 
prevailed in the Appellate Division, First Department.! 57 

In In re Murray v. City of New York,l 5 8 the Court of 
Appeals focused the spotlight on the problem and that Court's 
role in resolving it. There, Special Term had granted to a 
19-year old infant, as he then was, I 59 permission to file a la~i~ 
notice of claim upon application made some six months after 
the expiration of the 90-day period although the infant had 
retained counsel while 57 of the 90-day period remained. The 
Appellate Division, Second Department, affirmed. So, too, did 
the Court vf Appeals. 

The result was not easy to reach as a matter of statutory 
construction and the fact is that it was not reached VIa that 
route by the Court of Appeals. Judge Scileppi collated the 
cases; noted the divergence then existing, principally between 
the Appellate Division, First Department, and the Appellate 
Divisions of the remaining Departments, and the affirmance by 
the Court of Appeals of the divergent results, and then wrote: 
"The thread of consistency binding these cases construing 
section 50-e together, resides, ultimately, in the fact that a 
determination as to the cognizable relation between infancy and 
the delay is a matter committed to the sound discretion of the 
comt, to be e .. :"'rcised in light of all the facts and relevant 
circumstances in a given case."1 6 0 Invitation for a liberal 
exercise of that discretion, however, was not lacking as Judge 
Scileppi later noted that" [t] he impediment may reasonably be 
presumed to aiiend infancy; there is no requirement that it be 
factually demonstrated .... "16! 

The Appellate Division, First Department, took the cue in 
three later cases-not, however, without continuing strenuous 
resistance from some members of the Court.! 6 2 But lest all 
believe that the nile in all Departments now is that infancy 
alone will satisfy the statute, attention is called to the Third 
DcpaIiment's post-Murray denial of leave to file a late notice of 
claim to a "near adult" (then-an adult now) in Stowe v. City of 
Elmira, a deuial affirmed by the Court of Appeals. 1 63 

The cases just discussed were concerned only with the causal 
relationship b\'ltween the failure to serve the notice and the 
disability of infancy. Justice was eventually done, although not 
without strenuous judicial gymnastics. But the inflexible 
one-year bar, not avoidable by any judicial effort, has produced 
its own shocking results. That bar has resulted in the forfeiture 
of the rights of infants of tender years because of the inaction 
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of their parents or others responsible for their welfare, I 61 as 
well as of helpless adults.l 65 

This was not always so. Before the enactment of section ;IO-e, 
courts, in thei'~ discretion, permitted the service of a notice of 
claim within a reasonable time after the expiration of the time 
specified when the failure to serve the notice could reasonably 
be said to be attributable to the disability.1 66 The Judicial 
Council's original recommendation was intended to codify that 
law, 1 67 and the Law Revision Commission's to restore it.l (, 8 

The author's recommendation would not only restore that 
humanitarian discretion in behalf of those who have always 
been considered wards of the court, but would go a step 
further.! 6 'I 

(3) Mental or Physical Incapacity 
fhe requirements of subdivisions 1 and 5 of section 50-e are 

equally strict as to claimantf: who are mentally or physically 
incapacitated. Although courts have for the most part been 
liberal when applications for leave to serve a late notice have 
been made within the one-year period, 1 70 they have been as 
helpless here as in the infancy cases when applications have not 
been so made.! 71 It is, of course, possible for the mental or 
physical incapdcity to continue for longer than one year, 1 72 

The inflexible one-year bar, computed as it is from the 
happening of the event upon which the claim is ba..'led, is as 
unjust here as it is for infants .. And here, too, it was not so 
before the enactment of section 50-e. 1 7;1 

The rights of those who are mentally or physically 
incapacitated should not be forfeited because others failed to 
do for them what they were unable to do for themselves. As to 
claimants under a disability of insanity, the author's 
recommendation would return to pre-section 50-e law, and go 
one step beyond.! 74 The reason for the recommended change 
in language from mental incapacity to insanity will presently 
appear, as will the reason for not recomme1".ding any change in 
present law for physically incapacitated claimants. 

The recommendations fellow. 

B. Proposed Amended Subdivision 1 
1. When service required; time for service; infancy or 

insanity; upon whom service required; when claim arises. 
(a) In any case founded 'upon tort where a notice of claim is 

required by Jaw as a condition precedent to the commencement 
of an action or special proceeding against a public corporation, 
as defined in the general [corporation] construction law, or any 
officer, appointee or employee thereof, the notice of claim shall 
[comply] be made and served in accordance with the provisions 
of this section [and it shall be given within ninety days after the 
claim arises] . 

(b) The notice of claim shall be served within ninety days 
after the claim arises, except that if the claimant is under a 
disability of infancy or insanity the time within which the 
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notice must be served shall be extended by the period of 
disability; provided, however, that such time shall not be 
extended by this provision beyond ten years after the claim 
arises, except, in any action other than for medical malpractice, 
where the person was under a disability due to infancy. 

(c) Service of a notice of claim upon an officer, appointee 
or employee of a public corporation shall not be required as a 
condition precedent to the commencement of an action or 
special proceeding against him. If an action or special 
proceeding is commenced against the officer, appointee or 
employee but not against the public corporation, service of a 
notice of claim upon the public corporation shall be required 
only if it is under a statutory dut:r to indemnify him. 

(d) A claim for wrongful death arises upon the 
appointment of a personal representative. A claim. for any other 
tort arises on the date from which the time limited for 
cOlhmencing an action or special proceeding to enforce the 
claim would be computed if service of a notice of claim was not 
required. 

Comment on Proposed Amendments to Subdivision 1 of 
Section 50-e 

The amendments to this and to every other subdivision of 
section 50-e include a caption for ease of reference. Perhaps, 
too, when the intended meaning of the statutory language is not 
clear, the caption may be helpfuI.17 5 

Subdivision 1 has been divided into four paragraphs to 
facilitate treatment of the subject matter. 

Paragraph (a) 
Two of the proposed amendments to subdivision 1, as 

reflected in new paragraph (a), are rurely formal. One concerns 
the place where the definition of a ' public corporation" is to be 
found. It was formerly in section 3 of the General Corporation 
Law, which was repealed effective September 1, 1974. The 
definition, unchanged, is now in section 66 of the General 
Construction Law. [76 The other purely formal amendment is 
the substitution of the word "served" for the word "given" 
since service of the notice is the act otherwise consistently 
referred to in lihe rest of section 50-e. 

The remaining amendments to subdivision 1 are substantive. 

Paragraph (b) 
First, a brief word about the 90 days as the time within 

which a notice of claim must be served. As indicated above,1 7 7 

the time for serving a notice of claim is not uniform throughout 
the State of New York. Nor is there any semblance of 
uniformity throughout the other jurisdictions.! 7 8 Legislative 
jUdgments understandably differ as to how prompt notice must 
be in order to serve its avowed purpose. Toying with the 90-day 
period did not strike the author as the preferable way of dealing 
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with the problems. The 90-day period is not unreasonably 
short, and it is well known to the Bench and Bar. To increase it 
by a very short period would probably be of little help. To 
increase it by a substantial period would, in the opinion of the 
author, be to repeal the statute by amendment since the time 
limited for commencing an action to enforce a claim is itself 
short.l 7 9 

One major amendment to subdivision 1, indeed a major 
amendment to the entire section, is contained in proposed new 
paragraph (b). The amendment relates to claimants who are 
infants (remembering that the age of majority is, in this area, 
now 18) and those who are insane. 

If the claimant is an infant, the 90-day period. will not begin 
to rilll until he reaches his majority, with one exception: where 
his claim is for medical malpractice. As to that claim, the time 
for serving the notice may not be extended beyond ten years 
after the claim arises. out of deference to section 208 of the 
Civil Practice Law and Rules,l 80 to avoid the anomalous result 
of having a notice of claim timely served although an action to 
enforce the clmm would be barred by the statute of limitations, 
a result which persists in wrongful death cases. 1 8 1 

The failure of an infant to serve a notice of claim within 90 
days after his claim arises need not be due to his infancy. 
Infancy, as such, will suffice whatever the infant's age when his 
claim arose and whether he or someone on his behalf retained 
an attorney within the basic 90-day period. If, however, the 
infant needs more time after his dlsability ceases and the 
maximum 10-year period, in the single instance applicable, has 
not expired, he may seek leave to serve a late notice pursuant to 
proposed amended subdivision 5.182 

If the claimant is a person under the disability of insanity, he, 
too, may serve a notice of claim within 90 days after his 
disability ceases, but, as to him, the time for serving a notice as 
to any tort may not be extended beyond ten years after the 
claim arises, again out of deference to section 208 of the Civil 
Practice Law and Rules. 1 8 3 If he needs more time after his 
disability ceases and the maximum ten-year period has not 
expired, he, too, may seek leave to serve a late notice pursuant 
to proposed amended subdivision 5. 

No change is recommended in present law as to claimants 
who are physically incapacitated because no extension of the 
time limited for commencing an action to enforce the claim is 
available to them. 

As indicated above, the ten-year limit in the instances 
specified (claim of infant for medical malpractice and any claim 
of insane person) was mandated by section 208 of the Civil 
Practice Law and Rules. As recently amended,18 4 that section 
affords an infant a maximum ten-year peliod from the time his 
cause of action accrues within which to commence an action for 
medical malpractice; and, even before that amendment, that 
section restriCted insane persons to the same ten-year period as 
to any cause of action. Section 208 provides no extension for 
physical incapacity, as such. It seemed illogical (indeed, 
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misleading), therefore, to extend the time for serving a notice of 
claim when no extension was available for commencing an 
action to enforce the claim, or beyond the time of an available 
extension. 

The word "insane· J was substituted for the traditional words 
"mental incapacity" to assure an extension of the time limited 
for commencing an action to enforce the claim as well as the 
time for serving a notice of claim. But the substitution was 
made with the specific intent to adopt the liberal construction 
given by the Appellate Division, Fourth Department, to the 
words "insane person" as used in section 208 of the Civil 
Practice Law and Rules in a notice of claim setting.! 85 

The language of proposed new subdivision (b) of subdivision 
1 follows quite closely the language of section 208 of the Civil 
Practice Law and Rules. Subdivision (b) does not simply 
incorporate section 208 by reference because the author is 
convinced that to do so would be to mix apples and oranges. To 
assure the mesh with section 208, tnt in a condition precedent 
setting, it was deemed wiser to set forth the pertinent language 
of section 208, although simplicity is not its hallmark either. 
The intent is to avoid being word 'wise and volume foolish. 

The basic reason for the writer's recommendation to extend 
the period for serving a notice of claim during infancy and 
insanity-a reason that, concededly, would support a like 
extension for physical incapacity-was well stated by the Law 
Revision Commission sixteen years ago: 

" ... [T] he one year limitation has no relation at all to the 
disability that prevented compliance with the statute. It is, 
rather, an arbitrary rule sacrificing the substantive claim of 
the disabled party to the convenience of the defendant public 
corporation or its officer, employee or appointee. It overrides 
the principle that a right of action will not be forfeited 
without fault of the person to whom the right belongs and 
the plinciple, applied before section 50-e was enacted, that 
the law does not compel a man to do that which he cannot 
possibly do. Where a physical disability [citing case] is itself 
a result of the injury on which the claim is founded, the one 
year limitation produces the anomalous result that the 
defendant benefits by the severity of the injury caused by the 
accident for which liability is asserted."18 6 

The one flaw in the Commission's recommendation to remove 
the one-year bar was the failure to consider the impact of the 
short statutes of limitation, usually one year, and the absence of 
any extension of those statutes for physical incapacity. 

The author realizes that his recommendation undercuts, in 
the infancy and insanity cases, the basic purpose of notice of 
claim provisions, which is to give to a public corporation 
prompt notice to permit effective investigation. A simpler 
solution would have been to keep the one-year bar as to both 
infants and insane persons, but to delete the "by reason of such 
disability" requirement. But, as to these claimants, the simpler 
solution is not, it is submitted, the just solution and, public 
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corporation or no, the scales weigh heavily in favor of the just 
solution. Support for the recommendation is to be found in our 
own Statel 87 and in several other jurisdictions. 1 8 8 

Looking at the matter in a practical way, the author does not 
believe that the extended time within which to serve a notice 
will be abused so far as infants are concerned. Under 
Murray, 1 89 infants do in fact now have one year within which 
to serve a notice. 1 90 Furthermore, the passage of time is a 
two-edged sword: it may make defending an action to enforce 
the claim more difficult, but it makes proving the claim 
correspondingly SO.l 9 1 Not to be ignored, too, is the incentive 
to prompt filing by a competent adult parent who wishes to 
save his derivative claim. 1 9 2 

Paragraph (c) 
The basic purpose of this proposed new paragraph is to state 

in one conspicuous place that in no case shall service of a notice 
upon an officer, appointee or employee of a public corporation 
be required as a condition precedent to the commencement of 
an action against him, and that if an action is commenced 
against an officer, appointee or employee but not against the 
public corporation, a notice of claim need not be served upon 
the corporation unless it is under a statutory duty to indemnify 
him. Ancillary to proposed paragraph (c) is the proposed repeal 
of subdivision 2 of section 52 of the County Law.1 9 3 

It is intended by proposed new paragraph (c) to codify the 
holdings of Sandak u. Tuxedo Union School District No. 3194 

and Derlicka u. Leo 1 95 and to overrule the holding in Siegel v. 
Epstein. 1 96 All three cases are discussed in detail above. 1 9 7 

The author believes that Sandall and Derliclla further the basic 
purpose of notice of claim statutes, but that Sieffel does not. 
The statutes, however, with three exceptions,I 98 do not 
expressly reflect the holdings ire Sandall and Derliclla. New 
paragraph (c) of subdivision 1 of section 50-e would do so. 

No recommendation is made to codify the holding in In re 
Valstrey Service Corp. v. Board of Elections, Nassau 
County,l 99 i.e., that a notice of claim is not a condition 
precedent to a common law claim for indemnity against a 
public corporation, or what appears to be the holding under 
Dole v. Dow Chemical Co., 2 00 i. e., that the same rule applies to 
a claim for contribution, both also discussed above,2 0 1 because 
the failure to serve a notice of claim when none is required, can 
hardly be cause for concern; the converse, however, can have 
serious consequences for the claimant and his attorney. 

Paragraph (d) 
The uncertainty attending the word "arises" in determining 

the point from which the time specified for serving a notice of 
claim is to be compl.1ted has been discussed above.202 

The sole purpose of proposed new paragraph (d) is to help 
dispel that uncertainty by codifying the law as the author has 
gleaned it from the cases. 2 03 
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C. Proposed Amended Subdivision 2 
2. Form of notice; contents. The notice shall be in writing, 

swom to by or on behalf of the claimant, and shall set forth: 
(1) the name and post-office address of each claimant, and of 
his attomey, if any; (2) the nature of the claim; (3) the time 
when, the place where and the manner in which the daim arose; 
and (4) the items of damage or injuries claimed to have been 
sustained so far as then practicable. 

Comment on Proposed Amendment 
Aside from the addition of a caption, no amendment to this 

subdivision is recommended. Its requirements are reasonable 
and have been liberally interpreted by the courts.2 04 

Consideration was given to eliminating the requirement of 
verification, as it was by the Judicial Council some thirty years 
ago,2 0 5 but perhaps an oath has some effect. In any event, a 
good faith failure to meet this requirement. should never be 
fatal. The public corporation that objects to a notice of claim 
because of defective or no verification should be required to do 
no less as to if than the corporation would be required to do as 
to a pleading. And the claimant should be given a reasonable 
time to correct the defect without penalty for the time elapsing 
between service of the defective and corrected notice. 2 0 6 

D. Present Subdivision 3 
Subdivision 3 of section 50-e of the Gr-neral Municipal Law 

presently reads as follows: 
"The notice shall be served on the party against whom the 

claim is made by delivering a copy thereof, in duplicate, 
personally, or by registered mail, to the person, officer, 
agent, clerk or employee, designated by law as a person to 
whom a summons in an action in the supreme court issued 
against such party may be delivered; provided that if service 
of such notice be made within the period prescribed by this 
section, but in a manner not in compliance with the 
provisions of this subdivision, such service shall be deemed 
valid if such notice is actually received by such person, 
officer, agent, clerk or employee and such party against 
whom the claim is made shall cause the claimant or any other 
person interested in the claim to be examined in regard 
thereto." 
1. Its Requirements 
This subdivision requires service of a notice of claim (solely 

upon the public corporation 2 07), in duplicate, by personal 
delivery or registered mail, upon one to whom a summons may 
be delivered in a supreme court action. The public corporation 
is not required to retum a notice of claim that has been served 
in an unauthorized manner,2 0 8 and timely but improper service 
is expressly saved in only one instance: where the notice of 
claim is actually received by a proper person and the public 
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corporation causes the claimant or other person interested in 
the claim to be examined. The failure k serve a duplicate notice 
is expressly curable under pref!<':lnt subdivision 6 of section 50-e. 

2, The Major Problems 
a. How Service Must Be Made 

Service of a notice of claim in the manner required by 
subdivision 3 is not required as to every public corporation. To 
the extent that a later statute provides for a different method of 
service, it prevails. Different methods are to be found, for 
example, in many of the statutes governing public benefit 
corporations, statutes which usually require that service be 
made by filing the notice in the principal office of the 
corporation.2 0 9 

All defects in the manner of service are not necessarily fatal 
although the statutory language, literally read, seems to brook 
no exception save the one expressly stated (actual receipt plus 
examination). If the improper service relates to the person 
served, only satisfaction of the stated exception will save the 
service. The proper person must either be served within the 
original period or leave obtained to serve a late notice of 
claim.210 

If, however, service is timely made upon a proper person but 
in an unauthorized manner, for example, by certified mail 
instead of by registered mail, an attack upon the service will 
probably prove unsuccessful. In almost every modem case 
upholding that service, however, the public corporation caused 
the claimant to be examined, thereby invoking the doctrines of 
waiver or estoppel before subdivision 3 was amended in 1951 to 
include the stated exception,2 11 or, thereafter, falling squaJ.'ely 
within that exception.2 1 2 

In Perl v. New York City Housing Authority, 213 however, no 
examination of the claimant was held until after an action to 
enforce the claim had been commenced, yet s€f""vice by certified 
mail was upheld. The late Justice Matthew M. Levy noted that 
certified mail was in use but a few years and that the "purpose 
of the requirement of registered mail is that there be 
govemmental-as distinguished from personal-proof of mailing 
and of delivery and thereby proof of receipt."2 14 

Perl was cited with approval by the Appellate Division, 
Second Department, in Montana v. Village of Lynbrool~, 215 in 
which i·t does not appear that any examination was held. 

If, however, service is made by certified mail, service is 
effective upon receipt not upon mailing, as would be the case if 
service was duly made by registered mail.2 1 6 

Absent compliance with the exception stated in subdivision 
3, service by ordinary mail has not received a sympathetic 
reception.21 7 Relief cannot be sought under subdivision 6 of 
section 50-e because defects in "the manner or time of service" 
of a notice of claim are expressly excluded. 

b. Upon Whom Service Must Be Made 
Subdivision 3 of section 50-e requires that service of a notice 
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of claim be made upon a person to whom a summons may be 
delivered in a supreme court action. The Civil Practice Law and 
Rules identifies him. 2 1 8 

But before ascertaining the identity of that person, it is of 
paramount importance to ascertain the identity of the public 
corporation against which the claim exists. No small number of 
the cases involving applications for leave to serve a late notice of 
claim have dealt with an initial timely service upon a wrong 
public corporation,21 9 if there can be such a service. From this 
mistake there is ordinarily no relief for a competent adult.2 2 0 

Occasionally, service is made upon the wrong corporation by 
serving one who is the attorney for both the wrong and right 
corporations, and who is, as to the wrong but not the right 
corporation, designated by law as one to whom a summons may 
be delivered. In re Economou u. New York City Health & 
Hospitals Corporation221 illustrates the problem well. Peti
tioners' claim existed against the Health & Hospitals 
Corporation. The claim was asserted against the City of New 
York by serving a notice on the corporation counsel. The claim 
arose on April 5, 1972. Pursuant to the City's demand, 
petitioners were examined on September 12,1972. A summons 
and complaint was served on October 30, 1972 and, after 
several extensions of time, an answer was served on January 15, 
1973. The answer admitted ownership of Bellevue Hospital by 
the City but denied operation and control. Alerted by that 
answer, petitioners' attorney investigated and learned that 
operation and control had been ttm1ed over to the Health and 
Hospitals Corporation on or about July 1, 1970.222 

Petitioners applied for leave to serve a notice of claim on the 
Health and Hospitals Corporation nunc pro tunc. Special Term 
granted the application and the Appellate Division, First 
Department, affirmed, one justice dissenting. The majority 
estopped the Health & Hospitals Corporation on the grounds 
that the statute did not disclose the new operator of the 
hospital and that the Corporation had done nothing to reveal its 
identity to those doing business with it. The dissenting justice 
stated that he saw no legal basis for awarding such relief and 
that "Certainly the fact that both entities are represented by 
the Corporation Counsel can have no legal significance."2 2 3 

From a strictly technical standpoint, the position taken by 
the dissenting justice maj be correct, but the result reached by 
the court seems just. A proposed amendment to subdivision 3 
would obviate the need to resort to the doctrine of estoppel to 
reach the result ill· Economou, and would go a step furthel'.2 24 

Less frequent, perhaps, but by no means uncommon, are the 
instances where the notice of claim, or equivalent correspon
dence, was directed to the right public corporation but was 
served upon the wrong person. Many cases in this group have 
involved ~l¥yns against school districts. Bayer u. Board of 
Education highlights the problem. There, the infant plaintiff 
had a personal illjury claim a~ainst the defendant. Within 90 
days after that claim arose 'a letter stating the claim was 
addressed by the adult plaintiff to the Superintendent of 
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Schools, was acknowledged by the Superintendent in a letter in 
which he stated that the matter was being referred to the school 
insurance agency for action, and that a written statement was 
thereafter taken by fu'1 investigator from the infant plain
tiff .... "226 There was no proof, however, that the letter was 
"actually received" by a person upon whom a summons could 
be delivered, the Superintendent not being one of those 
identified in subdivision 6 of section 228 of the Civil Practice 
Act, now subdivision 7 of section 311 of the Civil Practice Law 
and Rules. The complaint was dismissed. ' 

Justice Bernard S. Meyer decried the creation of a system "so 
inflexible thi~;t honest claims may stiil be defeated on a 
technicality rather than on the merits,"2 2 7 and offered several 
constructive alternatives for increasing the system's flexi
bility.2 2 8 The simplest, and the one that the writer has 
adopted, is to permit service of a summons upon any "school 
officer," as that term is defined in the Education Law.2 ::1 '.} 

As disturbing as they are, the problems discussed above pale 
beside one later to be discussed. 2 3 0 

E. Proposed Amended Subdivision 3 
3. How served; service upon attorney; when service by mail 

complete; defect in manner of service; return of notice 
improperly served. 

(a) The notice shall be served on the [party] public 
corporation against [whom] which the claim is made by 
delivering a copy thereof [, in duplicate,] personally, or by 
registered or certified mail, to the person [, officer, agent, clerk 
or employee] designated by law as [a person] one to whom a 
summons in an action in the supreme court issued against [such 
party] the corporation may be delivered, or to the attorney for 
the public corporation [; provided that if service of such notice 
be made within the period prescribed by this section, but in a 
manner not in compliance with the provisions of this 
subdivision, such service shall be deemed valid if such notice is 
actually received by such person, officer, agent, clerk or 
employee and such party agrunst whom the claim is made shall 
cause the claimant or any other person interested in the claim 
to be examined in regard to such claim] . 

(b) Service of a notice of claim upon an attorney who 
represents more than one public corporation shall be effective 
not only as to the public corporation against which the claim is 
specifically asserted but also as to any other public corporation 
that the attorney represents and against which the claim exists 
if the notice of claim is sufficient reasonably to apprise the 
attorney of the identity of that public corporation. 

(c) Service by registered or certified mail shall be 
complete upon dqposit of the noUce of claim, enclosed in a 
postpmd properly addressed wrapper, in a post office or official 
depository under the exclusive care and custody of the United 
States post office department within the state. 
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(d) If the notice is served within the period specified by 
this section, but in a manner not in compliance with the 
provisions of this subdivision, the service shall be deemed valid 
if the notice is actually received by a proper person and the 
public corporation against which the claim is made either 
demands that the claimant or any other person interested in the 
claim be examined in regard to it or fails to return the notice, 
specifying the defect in the manner of service, within thirty 
days after the notice is received. 

(e) If the notice if served within the period specified by 
this section and is returned for the reason and within the titne 
provided in this subdivision, the claimant may serve a new 
notice in a manner complying with the provisions of this 
subdivision within ten days after the returned notice is received. 
If a new notice is so served within that period, it shall be 
deemed timely served. 

Comment on Proposed Amendments to Subdivision 3 
A caption is added and the subdivision is divided into five 

lettered paragraphs. 

Paragraphs (a) and (b) 
Several obvious changes in language are made with no 

intended change in substance. The words "public corporation" 
and "corporation" are substituted for the word "party" to 
emphasize that the corporation is the only party upon whom 
service need be made. The reference to "officer, agent, clerk or 
employee" is deleted because the author believes that the word 
"person" is sufficient. 

Service of only one copy of a notice of claim is required. 
Present subdivision 3 requires service "in duplicate," but failure 
to serve more than one copy may be corrected by motion under 
present subdivision 6. In this day of quick, convenient and 
inexpensive duplicating processes, the public corporation should 
easily be able to make as many copies of a notice of claim as it 
needs. 

Service by certified mail is expressly approved.2 3 1 It has 
sometimes been accepted under present subdivision 3, although 
it specifically authorizes only service by registered mai1. 2 3 ~ 
But, under present law, service by registered mail is complete 
upon mailing, service by certified mail is complete upon 
receipt. 2 33 A day or two can make a big difference. 2 34 Service 
in either fashion should be complete upon mailing, and it is so 
provided in pal'agraph (c). 

Service by ordinary mail, however, with its propensity for 
raising triable issues, is not authorized. If actually received 
within the time specified, permiP3ion to serve a late notice in a 
proper manner will, if necessary, be readily obtainable under 
the proposed amendment to subdivision 5. 

Service of the notice of claim upon the attorney for a public 
corporation is expressly sanctioned. It is presently sanctioned as 

.--... ,~"""""==""' .......... ===>-.."~..,,...,----------------... -.... ~-
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to some, but not all, public corporations.2 3 S Notice to the 
attorney impresses the author as notice to a person best 
equipped to initiate the procedures necessary to determine 
promptly whether a claim has merit, the avowed purpose of a 
notice of claim. 

Proposed new paragraph (b) goes a step further and provides 
that service of a notice of claim upon an attorney for more than 
one public corporation (for example, the Corporation Counsel 
of the City of New York) shall be effective service upon all 
public corporations that the attorney represents if the notice is 
sufficient reasonably to apprise him of the identity of the 
public corporation against which the claim exists. The intended 
effect of this recommendation is to codify the excellent result 
reached in In re Economou v. New York City Health & 
Hospitals Corporation, 2 3 6 discussed above, without resorting to 
the doctrine of estoppel. 

The words "notice of claim," as used in paragraph (b), should 
be liberally construed. Thus, if the information identifying the 
public corporation against which the claim exists is contained in 
a letter accompanying the notice of claim, the two should be 
read together. Actual knowledge, acquired via written 
communication, should be the test. 

The provision following the semi-colon in present subdivision 
3 has been moved to proposed new paragraph (d) and amended. 

Paragraphs (c). (d) and (e) 
Proposed paragraph (c) provides that service by registered or 

certified mail is complete upon mailing. Proposed paragraph (d) 
requires a public corporation that has been served in an 
unauthorized manner to decide with reasonable promptness (30 
days after receipt) whether to return the notice or to waive the 
defect. Under present subdivision 3, the unauthorized service is 
deemed valid only if the public corporation causes the claimant 
or another person interested in the claim to be examined. There 
is no present requirement that the public corporation return the 
notice. The writer believes that a demand for such examination 
should suffice to validate the service and that, absent such 
demand, a failure to return the notice within thirty days after it 
is received, specifying the defect in the manner of service, 
should also validate the service. Actual receipt of a timely 
notice-not the "ritual of service"2 3 7 -should control. 

If a notice is duly returned, proposed paragraph (e) allows a 
claimant ten days after receipt of the returned notice within 
which properly to serve another notice and this service will 
relate back to the time of service of the original notice. 

Hopefully, the provisions of paragraphs (c), (d) and (e) will 
encourage public corporations to ignore defects in the manner 
of service of a timely notice and to proceed to a prompt 
investigation of the merits of the claim. 
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F. Proposed Amended Subdivision 4 
4. Requirements of section exclusive except as to conditions 

precedent to liability for certain defects or snow or ice. No 
other or further notice, no other or further service, filing or 
delivery of the notice of claim, and no notice of intention to 
commence an action or special proceeding, shall be required as a 
condition to the commencement of an action or special 
proceeding for the enforcement of the claim; provided, 
however, that nothing herein contained shall be deemed to 
dispense with the r~quirement of notice of the defective, 
unsafe, dangerous or obstructed condition of any street, 
highway, bridge, culvert, sidewalk or crosswalk, or of the 
existence of snow or ice thereon, where such notice now is, or 
hereafter may be, required by law, as a condition precedent to 
liability for damages or injuries to person or property alleged to 
have been caused by such condition, and the failure or 
negligence to repair or remove the same after the receipt of such 
notice. 

Comment on Proposed Amendment 
The only amendment proposed as to this subdivision is the 

addition of a caption, yet the exception expressly provided for 
conditions precedent to liability for "the defective, unsafe, 
dangerous or obstructed condition of any street, high way, 
bridge, culvert, sidewalk or crosswalk, or of the existence of 
snow or ice thereon," sanctions the commission of greater 
injustices than were ever wrought by notice of claim provisions. 

These provisions exist in the consolidated laws, in city 
charters and in local laws. As to the consolidated laws, the 
provision governing villages is to be found, of all places, in the 
Civil Practice Law and Rules;2 J 8 • that governing towns, in the 
Town Law;2 39 and that governing second class cities, in the 
Second Class Cities Law.24 0 The provisions governing almost all 
of the other cities are to be found in the city charters or local 
laws.241 There is none in the County Law and there is none for 
the City of New York, although a bill to cover the City of New 
York was introduced in the 1974 legislature.24 2 There are, 
however, provisions in the local laws covering towns24 3 and 
villages.2 4 4 

'lypically, but not uniformly, the so-called prior notice of 
defect provisions require, as a condition wecedent to liability, 
that "written notice" of the defect be 'actually given" to a 
designated municipal employee and that the municipality have a 
reasonable time or a specified number of hours or days within 
which to correct the defect. 2 4 5 

Section 65-a of the Town Law is one of the more unique 
provisions. The notice required as to a defect in a "highway, 
bridge or culvert" is "written notice" or constructive notice, 
but for snow or ice on a "highway, bridge or culvert", only 
"written notice" will suffice. As to a defect in a "sidewalk," or 
snow or ice thereon, only "written notice" will satisfy the 
statute and only if "such sidewalks have been constructed or are 
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maintained by the town or the superintendent of highways of 
the town pursuant to statute," a story unto itself.24 6 Query: 
As to a defect in a highway, bridge or culvert, will actual but 
unwritten notice suffice? What about defects in a street or 
crosswalk? 

The stated justification for these provisions, aside from the 
historical liability of towns, 2 4 7 is that a large judgment might 
ruin a small municipality. 24 II The effect of these provisions is 
that' a municipality may by law injure at least one person with 
impunity. Damnum absque injuria has been the fate of 
many.249 

The underlying policy question in this area is so controversial 
that the writer has refrained from making a specific 
recommendation at this time lest concern with it postpone 
receptive consideration of the proposed amendments to the 
notice of claim provisions of section 50-e of the General 
Municipal Law. 

G. Present Subdivision 5 
5. The court, in its discretion, may grant leave to serve a 

notice of claim within a reasonable time after the expiration of 
the time specified in subdivision one of this section in the 
following cases: (1) Where the claimant is an infant, or is 
mentally or physically incapacitated, and by reason of such 
disability fails to serve a notice of claim within the time 
specified; (2) where a person entitled to make a daim dies 
before the expiration of the time limited for service of the 
notice; or (3) where the claimant fails to serve a notice of claim 
within the time limited for service of the notice by reason of his 
justifiable reliance upon settlement representations made in 
writing by an authorized representative of the party against 
which the claim is made or of its insurance carrier. 

Application for such leave must be made within the period of 
one year after the happening of the event upon which the claim 
is based, and shall be made prior to the commencement of an 
action to enforce the claim, upon affidavit showing the 
particular facts which caused the delay, accompanied by a copy 
of the notice of claim. The application shall be made returnable 
at a trial or special term of the supreme court, or of the county 
court, in the county where an action on the claim could 
properly be brought for trial, and due notice thereof shall be 
served upon the person or party against whom the claim is 
made, in the manner specified in subdivision three. 

1. Its Requirements 
Application for leave to serve a late notice of claim must be 

made, in the manner prescribed, within a reasonable time after 
the expiration of the time specified in subdivision 1; leave may 
be granted only in the three cases specified in subdivision 5, 
must be made within one year after the happening of the event 
upon which the claim is based, and the application must be 
made before the commencement of an action to enforce the 
claim. 
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Thus, it can be seen that section 50-e has three time periods: 
the 90-d?W period specified in subdivision 1; the "within a 
reasonable time" period specified in subdivision 5; and the 
one-year period also specified in subdivision 5 - with the caveat 
that the application for leave to serve a late notice must be 
made before the commencement of an action. A failure to 
comply with the gO-day period, even by one day, is usually 
fatal;2 5 0 a failure to comply with the remaining periods is 
always fatal. 25 1 Claimants do, however, have the full one-year 
period within which to make their applications since the time 
during which the application is sub judice is not part of the time 
within which an action to enforce the claim must be 
commenced.2 52 

The public corporation, however, is under no duty to retum 
an untimely notice.2 5 3 

2. The Major Problems 
a. Grounds Upon Which Application to Serve Late Notice 

May Be Made 
Subdivision 5 of section 50-e lists the following three cases in 

which leave to serve a late notice of claim may be granted after 
expiration of the time specified in present subdivision 1: "(1) 
Where the claimant is an infant, or is mentally or physically 
incapacitated, and by reason of such disability fails to serve a 
notice of claim within the time specified; (2) where a person 
entitled to make a claim dies before the expiration of the time 
limited for service of the notice; or (3) where the claimant fails 
to serve a notice of claim within the time limited for service of 
the notice by reason of his justifiable reliance upon settlement 
representations made in writing by an authorized representative 
of the party against which the claim is made or of its insurance 
carrier." 

Each will be discussed in tum. 
(1) Infancy or Mental or Physical Incapacity 

In all of the three cases set forth in subdivision 5, the 
application for leave to serve a late notice of claim must be 
made within one year after the happening of the event upon 
which the claim is based. "That requirement is absolute, and 
neither infancy, insanity nor physical or mental injuries 
sustained in the accident can eliminate that barrier."2 5 4 

The hardship that has been caused by that one-year bar and 
the courts' struggle to avoid the "by reason of such disability" 
requirement as applied to infants, has been discussed in detail 
above. 255 

(2) Death of Person Entitled to Ma7~e Claim 
The difficulties under case (2) of present subdivision 5 have 

been caused principally by the substantive rule in this State that 
a claim (as well as a cause of action) for wrongful death accrues 
to the personal representative of the decedent's estate upon his 
appointment. 2 5 6 It is he, therefore, the personal representative, 
who is the claimant as to that claim. His failure to serve a notice 
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of claim within 90 days after his appointment is excusable 
under subdivision 5 only if he fits within one of the three cases 
set forth therein. 

As to the claim for conscious pain and suffering, howevp.r, 
the person who sustained the injuries is the claimant. The time 
within which to serve a notice of claim for personal injury is 
ordinarily computed from the date the injury was incurred;2 57 
in medical malpractice cases, from the end of continuous 
treatment258 or the actual or imputed discovery of a foreign 
object.2 S 9 To obtain leave to serve a notice of claim after the 
expiration of the basic 90-day period, he, the person injured, 
must satisfy the requirements of subdivision 5. He may be an 
infant or a person under mental or physical incapacity. Whether 
he is or not, if he dies within the 90-day period, that fact alone 
permits the court to grant leave to serve a notice of claim within 
a reasonable time after the expiration of that period. 

The interaction of case (1) and case (2) of subdivision 5 may 
be illustrated bl Baker v. New York City Health & Hospitals 
Corporation. 2 6 The facts, as they appear in the opinion at -the 
Appellate Division,2 61 are these: Mrs. Baker was admitted into 
Queens General Hospital on July 31, 1972, treated with 
medication and released on the same day. Immediately 
thereafter, her husband took her to Hillcrest General Hospital, 
where she was admitted in a coma and died from a cerebral 
hemorrhage on August 5, 1972. Limited letters of administra
tion were issued to her husband on September 13, 1972. On 
September 14th, a notice of claim for conscious pain and 
suffering and wrongful death was served on the City of New 
York (the wrong party). On January 5, 1973, a "motion" for 
leave to serve a late notice was served on the New York City 
Health & Hospitals Corporation. 

Trial Term denied the application as to both claims. The 
Appellate Division affirmed as to the claim for wrongful death 
but reversed as to the claim for conscious pain and suffering. As 
to the claim for wrongful death, the time within which to serve 
a notice of claim started to run on September 13, 1972. The 90 
days expired on December 12. The claimant, the personal 
representative, could not bring himself within any of the saving 
provisions of subdivision 5; hence, the court was without 
discretion to grant him leave to serve a late notice. As to the 
claim for conscious pain and suffering, however, this claim 
accrued to Mrs. Baker in her lifetime. She died within the 
90-day period. As to that claim, therefore, the court did have 
discretion to grant leave to serve a late notice. The Appellate 
Division concluded that the application had been made within a 
reasonable time. 

The Court of Appeals affirmed, emphasizing that "there is no 
requirement to establish a nexus between the excuse [the 
death] and the untimeliness."2 6 2 The Court concluded that the 
Appellate Division did not abuse its discretion in concluding 
that the trial court had abused its discretion. 

It is apparent, therefore, that the distinction between the 
claimant as to a claim for wrongful death and the claimant as to 
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a claim for conscious pain and suffering may produce a variety 
of results. Occasionally, a notice of claim is timely served as to a 
claim for wrongful death, but an application for leave to serve a 
late notice as to the claim for conscious pain and suffering is 
denied.2 63 Or leave is granted to serve a late notice as to a 
claim for conscious pain and suffering but is denied as to a 
claim for wrongful death. 2 64 Or leave is denied as to both 
claims.265 If a timely notice is served as to a claim for conscious 
pain and suffering, no notice at all need be served as to a claim 
for wrongful death. 2 6 6 

(3) Justifiable Reliance Upon Written Settlement 
Representations 

Case (3) of subdivision 5 has been strictly construed. Oral 
representations will not do. 2 6 7 Written representations made 
after an application for leave to serve a late notice was made 
will not do. 2 6 8 Representations made by one not authorized to 
act, did not appear to be authorized to act and did not purport 
to act for the public corporation will not do.2 6 9 And, finally, 
represontations, whenever, however, and by whomever made, 
will not do if they are not relied upon. 2 7 0 

Pugh v. Board of Education Central District No. 1271 
illustrates the unpalatable results possible under present section 
50-e. Mrs. Pugh was injured on March 10, 1970 when an 
automobile owned and operated by her collided with a school 
bus owned by the defendant Board and operated by one 
Frederick Gregg, Jr. A notice of claim on behalf of herself and 
her husband was served on the Board on June 9,1970, the 91st 
day after the accident. 

An action was commenced by Mr. and Mrs. Pugh against the 
Board and its driver. The Board's answer pleaded the untimely 
service of the notice of claim as an affirmative defense, the 
driver merely denied the allegation that a notice had been 
timely served. Thereafter, defendants moved for summary 
judgment. Plaintiffs cross-moved to dismiss the affirmative 
defense of untimely service and the driver sought leave to plead 
the untimely service as an affirmative defense. 

The papers before the court disclosed that Mrs. Pugh had 
promptly filed a report of the accident with her insurance 
company RIll1 that it had replied by letter dated March 25, 
1970, acknowledging receipt of her report and advising her how 
to protect her interests. This letter was forwarded to her 
attomey, who advised the insurance company that he 
represented her. The defendant Board was jnsured by the same 
c:ompany. By order dated July 6, 1971, Special Term denied 
defendants' motion for summary judgment. The court invoked 
the doctrine of estoppel and found that defendants had not 
been prejudiced. The Appellate Division, Third Department, 
reversed unanimously. Absent waiver or estoppel, or some 
statutory basis for permitting late service, one day late was too 
late. There was here no basis for a waiver or estoppel. 
Defendants did nothing upon which plaintiffs, relied. That 
defendants were insured by the same company as plaintiffs was 

j 
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of no consequence. Neither was the absence of prejudice. The 
third exception in subdivision 5 of present section 50-e was 
clearly inapplicable. There were no written representations by 
defendants upon which plaintiffs could have relied and in any 
event no application for leave to serve a late notice was made 
within one year. 

The Court of Appeals affirmed unanimously without 
opinion. The result is unpalatable, but is it correctible without 
major surgery on section 50-e? 

b. When Application May Be Made 
The writer believes that the time requirements of present 

section 50-e have been sufficiently discussed above. A word, 
however, may be in order as to the requirement in present 
subdivision 5 that application for leave to file a late notice must 
be made prior to the commencement of an action to enforce 
the claim. This requirement is frequently adverted to by the 
courts, 2 7 2 but it is not always enforced.27 3 It can lead to 
unfair results. Assume that timely service of a notice of claim 
under section 50-e is a condition precedent to the 
commencement of an action to enforce the claim and that 
plaintiff has commenced an action but served an untimely or no 
notice. Dismissal of that action upon motion of the defendant 
seems to afford a sufficient remedy for the noncompliance. If, 
however, plaintiff realizes his mistake, why should he not be 
permitted immediately to apply for leave to serve a late notice 
if a basis for so doing is available? Compelling him to 
discontinue the pending action, with the attending delay, can 
only exacerbate an already precarious situation.2 74 

Proposed new paragraph (c) of subdivision 5 expressly 
provides that an application for leave to serve a late notice of 
claim shall not be denied on the ground that it was made after 
commencement of an action to enforce the claim. 

H. Proposed Amended Subdivision 5 
5. Application for leave to serve a late notice; grounds; when 

application made. 
(a) The court in its discretion may grant leave to serve a 

notice of claim within a reasonable time after the expiration of 
the period specified in subdivision one of this section in the 
following cases: (1) Where the claimant is physically 
incapacitated [,] and by reason of such [disability] incapacity 
fails to serve a notice of claim within the time specified; (2) 
where [a] the person entitled to make a claim dies before the 
expiration of the time [limited] specified for service of the 
notice; or (3) [where the claimant fails to serve a notice of 
claim within the time limited for service of the notice by reason 
of his justifiable reliance upon settlement representations made 
in writing by an authorized representative of the party against 
which the claim is made or of its insurance carrier; or] where 
the claimant shows that he has a reasonable excuse for his 
failure to serve a notice of claim within the time specified and 
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that the public corporation against which the claim is made or 
its insurance carrier acquired actual knowledge of the essential 
facts constituting the claim within the time specified, unless the 
corporation or carrier shows that it has been substantially 
prejudiced by the failure to serve the notice within the time 
specified. N 

[Application for such leave must be made within the 
period of one year after the happening of the event upon which 
the claim is based, and shall be made prior to the 
commencement of an action to enforce the claim, upon 
affidavit showing the particular facts which caused the delay, 
accompanied by a copy of the proposed notice of claim. The 
application shall be made returnable at a trial or special term of 
the supreme court, or of the county court, in the county where 
an action on the claim could properly be brought for trial, and 
due notice thereof shall be served upon the person or party 
against whom the claim is made in the manner specified in 
subdivision three] . 

(b) Where the claimant who failed to serve a notice of 
claim within the time specified in subdivision one of this section 
was under a disability of infancy 01' insanity, application for 
leave to serve a late notice of claim must be made within one 
year after the disability ceases, but in no event later than ten 
years after the claim arises, except, in any action other than for 
medical malpractice, where the person was under a disability 
due to infancy. In all other cases, the application must be made 
within one yea/' after the happening of the event upon which 
the claim is based. 

(c) An application for leave to serve a late notice of claim 
shall not be denied on the grollnd that it was made after the 
commencement of an action to enforce the claim. 

Comments on Pl'oposed Amendments to Subdivision 5 
1. Paragraph (a) 
Slight changes in language are made with no intended change 

in meaning: The word "the" is substituted for the word "a" and 
the word "specified" is substituted for the word "limited." 

Present case (1) is proposed to be amended because of 
proposed new paragraph (b) of subdivision 1.275 

Present case (2) remains as it is. 
Present case (3) is proposed to be deleted because proposed 

new case (3) is intended to include it, and more. 
The major amendment to subdivision 5, indeed one of the 

major amendments to the entire section, is new case (3), 
providing that an application for leave to serve a late notice may 
be granted "where the claimant shows that he has a reasonable 
excuse for his failure to serve a notice of claim within the time 
specified and that the public corporation against which the 
claim is made or its insurance carrier had actual knowledge 
within the time specified of the essential facts constituting the 
claim, unless the corporation or carrier shows that it has been 
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substantially prejudiced by the failure to serve the notice within 
the time specified." 

That recommendation is modeled after the provision in, 
coincidentally, subdivision 5 of section 10 of the Court of 
Claims Act,27 6 with two exceptions. First, the Court of Claims 
Act does not clearly indicate who has the burden of showing 
substantial prejudice.2 77 The proposed amendment to subdivi
sion 5 of section 50-e expressly places the burden on the public 
corporation or its carrier, which is presumably in the best 
position to show that it has been substantially prejudiced.27 8 
Secondly, actual knowledge in the insurance carrier, the real 
party in interest,2 79 will be just as effective as actual 
knowledge in the public corporation itself. 

2. Paragraph (b) 
The first sentence of this section conforms the outside time 

limit in subdivision 5 to proposed new paragraph (b) of 
subdivision 1 as to persons who were under a disability of 
infancy or insanity when their claims arose. 

3. Paragraph (c) 
The purpose of this proposed new paragraph is to give a 

claimant the opportunity immediately to correct his nonper
formance of the condition precedent if he possibly can. 
Nonperformance may result in dismissal of the pending action, 
but its pendency will not be a ground for denying an 
application for leave to serve a late notice. 

1. Proposed Amended Subdivision 6 
6. Mistake, omission, irregularity or defect. At [Any] any 

time after the [date of] service of [the] a notice of claim and at 
[or before the trial of an action or the hearing upon a special 
proceeding] any stage of an action or special proceeding to 
which the provisions of this section are applicable, a mistake, 
omission, irregularity or defect made in good faith in the notice 
of claim required to be served by this section, not pertaining to 
the manner or time of service thereof, may be corrected, 
supplied or disregarded, as the case may be, in the discretion of 
the court, provided it shall appear that the other party was not 
prejudiced thereby. [Application for such relief, if made before 
trial, shall be by motion, on affidavits; if made before the action 
is commenced, shall be by motion, on the petition of the 
claimal"1t, or someone on his behalf. Failure to serve more than 
one copy ma~7 be corrected by such motion.] 

Comment on Proposed Amendment 
The proposed amendments to subdivision 6 consist of adding 

a caption and permitting a good faith, nonprejudicial mistake, 
omission, irregularity or defect in a notice of daim "not 
pertaining to the manner or time of service thereof," to be 
corrected, supplied or disregarded at any stage of 'an action or 
special proceeding, even an appeal, thus incorporating into 
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section 50-e the liberal, discretionary power vested in the court 
under section 2001 of the Civil Practice Law and Rules. 

The present provision for correcting the failure to serve more 
than one copy of a notice of claim becomes unnecessary by the 
proposed elimination from present subdivision 3 of the 
requirement to serve more than one copy. 

Serious consideration was given to deleting from present 
subdivision 6 the words "not pertaining to the time or manner 
of service thereof." For all practical purposes, so much of the 
quoted language as pertains to the manner of service has in 
effect been deleted by the proposed amendments to subdivision 
3. But not so much of that language as pertains to the time of 
service. To delete it would, in the opinion of the author, 
seriously undercut the very heart of notice of claim provisions, 
the time requirements. Greater flexibility has been provided by 
the proposed amendments to subdivisions 1 and 5, but the door 
is not wide open. 

The procedure governing all applications under section 50-e is 
to be found in proposed new subdivision 7. 

J. Proposed New Subdivision 7 
7. Applications under this section; where and how made; 

proof, An application under this section shall be made to the 
supreme court or to the county court in a county where the 
action may properly be brought for trial or, if an action to 
enforce the claim has been commenced, where the action is 
pending. Before action commenced, the application shall be 
made by special proceeding; after action commenced, the 
application shall be made by motion. The application shall be 
made upon such notice as is provided generally for special 
proceedings and motions in the civil practice law and rules; shall 
be supported by affidavit or such other proof as the court may 
require; and shall, where the application is for leave to serve a 
late notice of claim, be accompanied by a copy of the proposed 
notice. 

Comment on Proposed New Subdivision 
No substantive change in present procedure, as provided in 

parts of subdivisions 5 and 6, is intended by proposed new 
subdivision 7. Its sole purpose is to put in one place all of the 
provisions covering all applications under section 50-e. Before 
an action is commenced, the application should be made by 
special proceeding; after an action is commenced, the 
application should be made by motion. When made by special 
proceeding or. pre-trial motion, the application must, of course, 
be supported by affidavit. If the application is for leave to serve 
a late notice of claim, a copy of the proposed notice must 
accompany the application. During or after trial, however, 
proof in support of the application should be submitted in such 
form as the trial or appellate court may require. 

The procedural interstices are filled in by the Civil Practice 
Law and Rules. 2 8 0 
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Defects in the form of the application should be disregarded 
if no substantial right is prejudiced. 2 8 1 

K. Proposed New Subdivision 8 
8. Liberal construction. This section shall be liberally 

construed with a view to substantial justice between the parties. 

Comment on Proposed New Subdivision 
An identical recommendation was made by the Judicial 

Council thirty-two years ago. The Judicial Council deemed it 
desirable that the substance of the liberal construction 
provisions of the then Civil Practice Act be incorporated into 
the proposed new section.2 82 Today, it is necessary . 

The thrust of the statutory recommendations now made is in 
keeping with the admonition of the Court of Appeals in 
Camarella v. East Irondequoit Central School Board, 2 8 3 to wit, 
to reconsider the "hal.'sher aspects of section 50-e ... in order 
that a more equitable balance may be achieved between a public 
corporation's reasonable need for prompt notification of claims 
against it and an injured party's interest in just compensa
tion."284 The key words are "equitable balance"; they should 
be the guide by which the provisions of the section are 
construed. 

L. Proposed Amended Subdivision 9 
[7] 9. Inapplicability of section. This section shall not 

apply to claims arising under the provisions of the workmen's 
compensation law, or [,] the volunteer firemen's benefit law, or 
to claims [of infant wards of] against public corporations 
[where the claim is against such public corporation] by [its] 
their own infant wards. 

Comment on Proposed Amendment 
Aside from the addition of a caption, the only changes 

intended to be made to present subdivision 7 are to renumber it 
and to make slight grammatical changes. 

V. DISCUSSION OF PRESENT AND PROPOSED REPEAL 
OF SUBDIVISION 2 OF SECTION 52 OF THE 

COUNTY LAW 

Section 52 of the County Law 
§ 52. Presentation of claims for torts; commencement of 

actions. 
1. Any claim or notice of claim against a county for 

damage, injury or death, or for invasion of personal or property 
rights, of every name and nature, and whether casual 0r 
continuing trespass or nuisance and any other claim for damages 
arising at law or in equity, alleged to have been caused or 
sustained in whole or in part by or because of any misfeasance, 
omission of duty, negligence or wrongful act on the part of the 
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county, its officers, agents, servants or employees, must be 
made and served in compliance with section 50-e of the general 
municipal law. Every action upon such claim shall be pursuant 
to the provisions 1)£ section 50-i of the general municipal law. 
The place of trial shall be in the county against which the action 
is brought. 

[2. No action shall be maintained against an officer, agent, 
servant or employee of a cnunty unless the notice of claim for 
damages was filed in the manner and within the time prescribed 
in subdivision one and alSi") uerved personally or by registered 
mail upon such officer, agent, servant or employee within the 
same period of time.] 

[3] 2. This section shall not apply to claims for 
compensation for property taken for a public purpose, nor to 
claims under the workmen's compensation law. 

Comment on Proposed Repeal 
The purpose of the proposed repeal of subdivision 2 of 

Section 52 of the County Law is to remove from the books the 
only statute in this State2 85 that expressly requires service of a 
notice of claim upon the employee of a public corporation as a 
condition precedent to the commencement of an action against 
him. This recommendation, when read with the first sentence of 
proposed new paragraph (c) of subdivision 1} will make clear 
that in no case will such service be required.2 8 () 

It is difficult to ascertain why the provision exists. The 
County Law, as we know it, was enacted in 1950.287 As to 
section 52, the note of the commission states simply that 
subdivisions 1 and 3 were derived from former section 6-a and 
that subdivision 2 "is new."2 8 8 

Subdivision 2 has caused some problems. For example, in 
Stephens u. Department of Health of Ownge County,2 8 9 
plaintiffs brought a malpractice action against, among others, 
the county and one of its doctors. A notice of claim was served 
upou the county alone. The doctor move4 to dismiss the 
complaint on the ground that a notice of claim had not been 
served upon him. 

The court denied the motion, describing subdivision 2 of 
section 52 of the County Law as "an anachronism which is in 
direct conflict with the legislative intent found in the provisions 
of section 50-e by the Court of Appeals in the Sandal~ 
case,"2 9 0 and holding that since section 50-d of the General 
Municipal Law (which specifically covers malpractice actions 
against municipal corporations and their doctors) was passed 
sometime after section 52 of the County Law, as indeed it 
was,291 the Legislature must have intended section 50-d to 
control. 

The same result was reached in De Angelo u. Lattimer2 9 2 
where only the truck driver employed by the Oswego County 
Highway Department was sued and only the county was served 
with a notice of claim. The applicable specific statute in that 
case was section 50-b of the General Municipal Law, but it was 
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enacted fourteen years before section 52 of the County 
Law,293 as was section 50-c of the General Municipal Law,294 
which, as amended five years before section 52,295 required 
service of a notice of claim in compliance with section 50-e of 
that Law. The court in De Angelo did not refer to the relative 
priority in enactment of the statutes involved, but simply cited 
Sandak in holding that service of a notice of claim upon the 
employee was not required. 

Examples could be multiplied to no useful end. There is a 
patent inconsistency between subdivision 2 of section 52 of the 
County Law and other statutes covering specific types of 
actions against counties and other public corporations, and 
subdivision 2 seems not to further the basic purpose of notice 
of claim statutes. 

Unless immunized by statute, an employee of a public 
corporation is liable for his own tort.2 9 6 What legitimate public 
purpose is served by requiring the service of a notice of claim 
upon him? He knows or should know of his own tort. His 
employer, the public corporation, may not. If it is under a duty 
to indemnify its employee, a notice of claim must be served 
upon it. This seems ample protection for the public purse. The 
private purse is entitled to no such protection. 

VI. DISCUSSION OF PROPOSED AMENDED SECTION 
311 OF THE CIVIL PRACTICE LAW AND RULES 

oection 311 of the Civil Practice Law and Rules 
§ 311. Personal service upon a corporation or governmental 

subdivision. 
Personal service upon a corporation or governmental 

subdivision shall be made by delivering the summons as follows: 
1. upon any domestic or foreign corporation, to an officer, 

director, managing or general agent, or cashier or assistant 
cashier or to any other agent authorized by appointment or by 
law h) receive service; 

2. upon the city of New York, to the corporation counsel 
or to any person designated by him to receive process in a 
writing filed in the office of the clerk of New York County; 

3. upon any other city, to the mayor, comptroller, 
treasurer, counselor clerk; or, if the city lacks such officers: to, 
an officer performing a corresponding function under another 
name; 

4. upon a county, to the chairman or clerk of the board of 
supervisors, clerk, attorney or treasurer; 

5. upon a town, to the supervisor or clerk; 
6. upon a village, to the mayor, clerk, or any trustee; 

[and] 
7. upon a school district, to a school officer, as defined in 

the education law; and 
[7] 8. upon a park, sewage or other district, to the clerk, 

any trustee or any member of the board. 
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Comment on Proposed Amendment 
The sole purpose of the proposed amendment to this section 

is to broaden the category of persons designated by law as 
persons to whom a summons (and thus a notice of claim) in a 
supreme court action against a school district may be delivered 
to include those identified in section 2 of the Education Law. 
By so doing, notice to school officers to whom parents are most 
likely to give notice will be effective notice, thus avoiding 
results like that Justice Bernard S. Meyer felt comp.elled to 
reach in Bayer v. Board of Education, discussed above. 97 

·VII. DISCUSSION OF PRESENT AND PROPOSED REPEAL 
OF SUBDIVISION 6 OF SECTIONS 1276, 1299-p, 1299-rr, 

1317 AND 1342 OF THE PUBLIC AUTHORITIES LAW 

Public Authorities Law 
§ 1276. Actions against the authority 

[6. Each subsidiary corporation of the authority shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first day of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiru:y corporation of the authority.] 

§ 1299-p. Actions against tl1t::. authority 
[6. Each subsidiary corporat.ion of the authority shall be 

subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first day of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidialY corporation of the authority.] 

§ 1299-rr. Actions against the authority 
[6. Each subsidiary corporation of the authority shall be 

subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiruy corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority.] 

§ 1317. Actions against the authority 
[6. Each subsidiary corporation of the authority shall be 

subject to the provisions of this section as if such subsidiary 

=_=::a 



409 

corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the fir~t of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority.] 

§ 1342. Actions against the authority 
[6. Each subsidiary corporation of the authority shall be 

subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, however, 
that a subsidiary corporation of the authority which is a stock 
corporation shall not be subject to the provisions of this section 
except with respect to those causes of action arising on and 
after the first of the twelfth calendar month following that 
calendar month in which such stock corporation becomes a 
subsidiary corporation of the authority.J 

Comment on Proposed Repeal 

Until nine years ago, the perplexing problem at times 
confronting a lawyer was whether he had to serve a notice of 
claim upon the public corporation, or its employee, or both. 298 

Whether he had to serve a notice of claim upon a private stock 
corporation was never of any concem, that is, until there crept 
into this already troublesome area of the law the anonymous 
subsidiary. 

The first statute was enacted in 1966.299 There then 
followed: one in 1967;300 one in 1969;301 and two in 
1970.302 

The pattem is the same. Let us take the first, relating to the 
Metropolitan Transportation Authority. The pertinent sections 
are 1266 and 1276 of the Public Authorities Law. Subdivision 5 
of section 1266 is set forth in a footnote. 3 03 Subdivision 6 of 
section 1276 reads as follows: 

"Each subsidiary corporation of the authority shall be 
subject to the provisions of this section as if such subsidiary 
corporation were separately named herein, provided, 
however, that a subsidiary corporation of the authority 
which is a stock corporation shall not be subject to the 
provisions of this section except vvith respect to those causes 
of action arising on and after the first day of the twelfth 
calendar month following that calendar month in which such 
stock corporation becomes a subsidiary corporation of the 
authority. " 
Initially, claimants had three narrow escapes. In one, the 

Court held that the above-quoted provision was too vague to be 
enforceable and estopped the defendant from relying on it. 3 

04 

In another, a sumi:nons and a complaint satisfying the 
requirements of a notice of claim were served within 90 days 
after the accident. 3 0 5 And in the third, service on the parent 
corporaticifi was deemed sufficient and timely made as to the 
subsidiary. 3 0 6 



410 

The remaining cases have gone against claimants. 3 07 

The existing situation is intolerable. It is often difficult 
enough to decide which of two identified public corporations is 
the public corporation against which the claim exists. To have 
to determine at the peril of the 90-day bar whether a notice of 
claim must be served upon what purports to be a private stock 
corporation is a burden no lawyer and, more importantly, no 
injured person should have to bear. The solution is simple. If it 
be deemed essential that a notice of claim be a condition 
precedent to the commencement of a tort action against a 
subsidiary of a public corporation let a separate title be enacted 
as to each as has been done for so many public corporations.in 
this State. 

VIII. SUMMARY OF STATUTORY RECOMMENDATIONS 

The basic purpose of the statutory recommendations is to 
follow the suggestion of the Court of Appeals in Camarella v. 
East Irondequoit School Board, 3 0 8 to wit: to reconsider the 
harsher aspects of section 50-e of the General Municipal Law 
"in order that a more equitable balance may be achieved 
between a public corporation's reasonable need for prompt 
notification of claims aJ5ainst it and an injured party's interest in 
just compensation." 3 0 

A more equitable balance has been sought to be achieved by 
(1) breathing greater flexibility into section 50-e without 
defeating its basic purpose, (2) codifying and clarifying existing 
law on troublesome questions that have required far more time 
and energy than they should to resolve via case law, (3) 
overmling existing law and repealing or amending existing 
statutes that do not serve the basic purpose of notice of claim 
statutes or that have led to unjust results, and (4) expressly 
providing that this remedial legislation be liberally construed to 
do substantial justice. 

It is not intended by these statutory recommendations to 
repeal expressly or by implication existing statutes that are in 
certain respects more liberal than section 50-e, for example, in 
the basic time period within which a notice of claim must be 
served.3 1 0 . 

Some of the statutory recommendations are purely formal, 
for example, the addition of captions to each subdivision of 
section 50-e, the slight changes in terminology or grammar, and 
the placing of the provisions governing the procedure on all 
applications under section 50-e in a new subdivision 7. 

Several major amendments to section 50-e, however, are 
recommended. A summary of those recommendations follows. 

Section 50-e of the General Municipal Law 

Subdivision 1 
A major change to section 50-e is contained in new paragraph 

(b) of subdivision 1.3 1 1 Although the basic 90-day period for 
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service of a notice of claim is retained, that period is extended 
for claimants under a disability of infancy or insanity, but not 
for those who are physically incapacitated. 

Where the claimant is an infant, a notice of claim may be 
served within 90 days after his disability ceases, except that as 
to a claim for medical malpractice, the notice must be served 
within ten years after the claim arises even though the disability 
has not ceased. Where the claimant is an insane person, a notice 
of claim may be served within 90 days after his disability ceases, 
but must, as to any tort, be served within ten years after the 
claim arises even though the disability has not ceased. 

The ten-year outside limits, and the change in terminology 
from mental incapacity to insanity, are recommended to mesh 
the provisions of section 50-e with those of section 208 of the 
Civil Practice Law and Rules, as amended in 1975, which 
extend the statute of limitations for infants and insane persons. 
Since section 208 provides no extension of the statute of 
limitations for physical incapacity, as such, no extension of the 
basic 90-day period for serving a notice of claim on that ground 
is recommended. To do otherwise might result in granting a 
greater time for serving a notice of claim than would exist for 
commencing an action to enforce it. 

Proposed new paragraph (c) of subdivision 1 provides that 
service of a notice of claim upon an officer, appointee or 
employee of a public corporation shall not be required as a 
condition precedent to the commencement of an action or 
special proceeding against him, and that if the officer, appointee 
or employee alone is sued, service of a notice of claim upon the 
public corporation shall be required only if it is under a 
statutory duty to indemnify him. This paragraph in effect 
codifies the holdings in Sandah v. Tuxedo Union School District 
No. 3312 and Derlicha v. Le031 3 and overrules the holding in 
Siegel v. Epstein. 3 1 4 Ancillary to the provision in paragraph (c) 
that a notice of claim need not be served upon an officer, 
appointee or employee, is the recommended repeal of 
subdivision 2 of section 52 of the County Law, the only 
provision in this State that expressly requires such service. 

Paragraph (d), which states when a claim "arises," is intended 
to codify existing law in an unnecessarily troublesome area. 

Subdivision 3 
Subdivision 3 of section 50-e is proposed to be amended in 

several important respects. 
Only one copy of a notice of claim need be served. ServLe by 

certified mail is expressly authorized and it, too, will be 
effective upon mailing. Defects in the manner of service should 
no longer prove fatal. Service is permitted upon the attorney for 
a public corporation although he may not, as to certain public 
corporations, be one designated by law as one to whom a 
summons in a supreme court action may be delivered. More 
importantly, however, service upon the attol11ey will be 
effective not only as to the corporation against which the claim 



412 

is specifically asserted, but also against a corporation against 
which the claim exists if the attorney represents both 
corporations and the information received by him is sufficient 
reasonably to apprise him of the identity of the corporation 
against which the claim exists. The purpose of this proposed 
amendment is to codify In re Economou u. New Yorll City 
Health & Hospitals Corporation. 3 1 5 If, of course, the claim 
exists against both corporations, service upon their attorney will 
be effective against both. 

Subdivision 5 
Subdivision 5 of section 50-e is also proposed to be amended 

in several important respects. 
Paragraph (a) gives the court greater discretion to permit 

service of a notice of claim after the expiration of the basic 
90-day period. Presently, the court may do so in only three 
cases: (1) where the claimant was an infant or physically or 
mentally incapacitated and failed to file by reason of such 
disability; (2) where the claimant died within the 90-day period; 
and (3) where the claimant failed to file in justifiable reliance 
upon written settlement representations by the public 
corporation or its carrier. 

Part of case (1) has been deleted because of the proposed 
amendment to subdivision 1 as to infants and insane p':!rsons. 
Case (2) has been retained. Present case (3) has been replaced 
by a broader new case (3). New case (3) gives the court 
discretion to permit service of a notice of claim within a 
reasonable time after the expiration of the basic 90-day period 
where the claimant has a reasonable excuse for failure to serve a 
notice within that period and the public corporation or its 
insurance carrier acquires within that period actual knowledge 
of the essential facts constituting the claim unless the 
corporation or carrier shows that it has been substantially 
prejudiced by the failure to serve the notice within the basic 
90-day period. 

Under paragraph (b), applications under subdivision 5 of 
section 50-e must still be made within one year after the 
happening of the event upon which the claim is based except as 
to infants and insane persons, whose time to apply for leave to 
serve a late notice of claim is adjusted to accommodate 
proposed new paragraph (b) of subdivision 1, extending for 
infants and insa..'1e persons the basic 90-day period for serving a 
notice of claim. 

Proposed new paragraph (c) changes the present rule that an 
application for leave to serve a late notice of claim must be 
made before commencement of the action to enforce the claim 
by proscribing denial of an application on the ground that it 
was made after commencement of the action. This will remove 
an unnecessary procedural roadblock to prompt recourse to the 
ameliorative provisions of subdivision 5. 
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Subdivision 6 
The proposed amendment to subdivision 6 of section 50-e 

reflects the liberal policy expressed in section 2001 of the Civil 
Practice Law and Rules. Nonprejudicial mistakes wiP be 
correctable at any stage of an action or special proceeding,' even 
on appeal, and not only, as now, at or before the trial. 

Subdivision 8 
What may well be the most important proposed amendment 

of all is contained in new subdivision 8, which states that "This 
section shall be liberally construed to do substantial justice 
between the parties." Hopefully, the courts will capture the 
spirit of this subdivision in achieving "a more equitable 
balance ... between a public corporation's reasonable need for 
prompt notification of claims against it and an injured party's 
interest in just compensation.,,3 1 6 

Section 311 of the Civil Practice Law and Rules 

The sole purpose of the proposed amendment to this section 
is to broaden the category of persons designated by law to 
whom a summons in a supreme court action (and thus a notice 
of claim) may be delivered in an action against a school district. 
The category, as broadened, will include an who come within 
the definition of "School officer" in section 2 of the Education 
Law, and will thus include persons, such as a school 
superintendent, to whom a parent is most likely to give notice 
of a claim. 

Section 52 of the County Law 

The sole purpose of the proposed repeal of subdivision 2 of 
section 52 of the County Law is to remove from our books the 
only provision that explicitly requires service of a notice of 
claim on an employee of a public corporation as a condition 
precedent to the commencement of an action against him. 

Sections 1276, 1299-p, 1299-rr, 1317 and 1342 
of the Public Authorities Law 

Subdivision 6 of each of those sections requires service of a 
notice of claim upon a subsidiary of a public authority "as if 
such subsidiary corporation were separately named herein." 
Notice of claim requirements pertaining to identified public 
authorities have frequently proved to be onerous enough 
without also requiring attorneys to wonder whether what 
appears to be a private stock corporation-or even a public 
corporation not identified in any notice of claim statute-is in 
fact a subsidiary of a public authority as to which a notice of 
claim is required. 
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IX. CONCLUSION 

What is proposed now is a first step, but, it is subl]litted, an 
important one. Section 50-e of the General Municipal Law is 
the most pervasive section in the State. If amended as proposed, 
it will not only bring immediate relief where it is most urgently 
needed, but it may well serve as a basic section of a much to be 
desired separate chapter of the consolidated laws. It seemed 
inappropriate at this time to recommend a new chapter 
consisting solely of notice of claim provisions. If the Legislature 
adopts the substance of the statutory recommendations made 
herein, the way should be eased for a new chapter in the near 
future. 

That new chapter could be entitled the Tort Claims Act if it 
were applicable to all public entities-the State as well as public 
corporations-and if both substantive and procedural provisions 
applicable to all public entities were included. So comprehen
sive a chapter should perhaps await the merger of the Court of 
Claims into the Supreme Court. In its stead there could be 
enacted a Public Corporations Tort Claims Procedure Law, 
which would apply to all public corpora.tions (not the State) 
and which would not include substantive law provisions. 

Either chapter, however, should include at least provisions 
governing notices of claim, prior notice of defects (if those 
provisions are to be perpetuated), statutes of limitations, and 
the indemnification of public employees for specified 
misconduct. 

Implementation of either of those alternatives would require 
further serious study and the repeal of many provisions in the 
consolidated and unconsolidated laws, city charters and local 
laws. An adequately staffed and funded full-time staff would, in 
the opinion of the author, be desil:able, if not necessary. 

It is doubtful, however, that major, lasting progress in the 
area of tort claims against the State and public corporations will 
be made until the Court of Claims is merged into the Supreme 
Court and all of the provisions relating to such claims are placed 
in one chapter of the consolidated laws. Then alone will 
uniformity, consistency and simple accessibility be reasonably 
assured. 
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APPENDIX "A" 

Present Section 50-e of the General Municipal Law 

§ 50-e. Notice of Claim 

1. In any case founded upon tort where a notice of claim is required by 
law as a condition precedent to the commencement of an action or special 
proceeding against a public corporation, as defined in the general 
corporation law, or any officer, appointee or employee thereof, the notice 
shall comply with the provisions of this section and it shall be given within 
ninety days after the claim arises., 

2. The notice shall be in writing, i,worn to by or on behalf of the 
claimant, and shall set forth: (1) the l".me and post-office address of each 
claimant, and of his attorney, if any; -. 2) the nature of the claim; (3) the 
time when, the place where and th~'-: 'anner in which the claim arose; and 
(4) the items of damage Or injuries cJ:; .ned to have been sustained so far as 
then practicable. lli 

3. The notice shall be served 0 1 the party against whom the claim is 
made by delivering a copy the/dOr, in duplicate, personally, or by 
registered mail, to the person, offi~;er, agent, clerk or employee, designated 
by law as a person to whom a su',-nmons in an action in the supreme court 
issued against such party may bef(1elivered; provided that if sel'Vice of such 
notice be made within the pem·)d prescribed by this section, but in a 
manner not in compliance witYL the provisions of ihis subdivision, such 
service shall be deemed valid n:- such notice is actually received by such 
person, officer, agent, clerk or!'lmployee and such party a~ainst whom the 
claim is made shall cause the q{aimant or any other person mterested in the 
claim to be examined in regaJ;{l thereto. 

4. No other or further i10tice, no other or further service, filing or 
delivery of the notice of clai~l, and no notice of intention to commence an 
action or special proceedi:.g, shall be required as a condition to the 
commencement of an acti( I or special proceeding for the enforcement of 
the claim; provided, hOj/cver, that nothing herein contained shall be 
deemed to dispense wi ftt the requirement of notice of the defective, 
unsafe, dangerous or ob1:ructed condition of any street, highway, bridge, 
culvert, sidewalk or crc -swalk, or of the existence of snow or ice thereon, 
where such notice no J is, or hereafter may be, required by law, as a 
condition precedent ~o liability for damages or injuries to person or 
property alleged to hwe been caused by such condition, and the failure or 
negligence to repair (·t remove the same after the receipt of such notice. 

5. The court, in ;,s discretion, may grant leave to serve a notice of claim 
within a reasonab Ie time after th e expiration of the time specified in 
subdivision one <if this section in the following cases: (1) where the 
claimant is an inlant, or is mentally or physically incapacitated, and by 
reason of such 'lisability fails to sel'Ve a notice of claim within the time 
specified; (2) ·where a person entitled to make a claim dies before the 
expiration of the time limited for service of the notice; ot (3) where the 
claimant fail1' to serve a notice of claim within the time limited for service 
of the not:ce by reason of his justifiable reliance upon settlement 
representations made in writing by an authorized representative of the 
party against which the claim is made or of its insurance carrier. 

AppliC:ltion for such leave must be made within the period of one year 
after thp happening of the event upon which the claim is based, and shan 
be made prior to the commencement of an action to enforce the claim, 
upon affidavit showing the particular facts which caused the delay, 
accompanied by a copy of the proposed notice of claim. The application 
shall be made returnable at a trial or special term of the supreme court or 
of the county court, in the county where an action on the claim could 
properly be brought for trial, and due notice thereof shall be served upon 
th;~ person or party against whom the claim is made, in the manner 
s,iedfied in subdivision three. 

6. Any time after the date of service of the notice of claim and at or 
before the trial of an action or the hearing upon a special proceeding to 

.,.c~ __________ ~ ____________________ ___ 
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which the provisions of this section are applicable, a mistake, omission, 
irregularity or defect made in good faith in the notice of claim required to 
be served by this section, not pertaining to the manner or time of service 
thereof, may be corrected, supplied or disregarded, as the case may be, in 
the discretion of the court provided it shall appear that the other party 
was not prejudiced thereby. Application for such relief, if made before 
trial, shall be by motion, on the petition of the claimant, or someone on 
his behalf. Failure to serve more than one copy may be corrected by such 
motion. 

7. This section shall not apply to claims arising under the provisions of 
the workmen's compensation law or, the volunteer firemen's benefit law 
or to claims of infant wards of public corporations where the claim is 
against such public corporation by its own infant ward. 
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APPENDIX "B" 

Proposed Section 5Q.e of the General Municipal Law 

§ 50-e. Notice of claim 

1. When service required; time for service; infancy or insanity; upon 
whom service required; when claim arises. 

(a) In any case founded upon tort where a notice of claim is required 
by law as a condition precedent to the commencement of an action or 
special proceeding against a public corporation, as defined in the general 
[corporation] construction law, or any officer, appointee or employee 
thereof, the notice of claim shall [comply] be made and served in 
accordance with the provisions of this section [and it shall be given within 
ninety days after the claim arises]. 

(b) The notice of claim shall be served within ninety days after the 
claim arises, except that if the claimant is under a disability of infancy or 
insanity the time within which the notice must be served shall be extended 
by the period of disability; provided, however, that such time shall not be 
extended by this provision beyond ten years after the claim arises, except, 
in any action other than for medical malpractice, where the persoll was 
under a disability due to infancy. 

(c) Service of a notice of claim upon an officer, appointee or 
employee of a public corporation shall not be required as a condition 
precedent to the commencement of an action or special proceeding against 
him. If an action or special pl'oceeding is commenced against the o ffice I', 
appointee or employee but not against the public corporation, service of a 
notice of claim upon the public corporation shall be required only if z't is 
under a statutory duty to mdemnify him. 

(d) A claim for wrongful death arises upon the appointment of a 
personal representative. A claim for any other tort arises on the date from 
which the time limited for commencing an action or special pl"Oceeding to 
enforce the claim would be computed if service of a notice of claim was 
not required. 

2. Form of notice; contents. The notice shall be in writing, sworn to by 
or on behalf of the claimant, and shall set forth: (1) the name and 
post-office address of nach claimant, and of his attorney, if any; (2) the 
nature of the claim; (3)the time when, the place where and the manner in 
which the claim arose; and: (4) the items of damage or injuries claimed to 
have been sllstained so far as then practicable. 

3. How served; service upon attorney; when service by mail complete; 
defect in manner of service; return of notice improperly served. 

(a) The notice shall be served on the fparty] public corpol"Ution 
against [whom] which the claim is made by de1iverjng a copy thereof [, in 
duplicate,] personally, or by registered or certified mail, to the person [, 
officer, agent, clerk or employee] designated by law as [a person] one to 
whom a summons in an action in the supreme court issued against [such 
party] the corporation may be delivered, or to the attorney for the public 
corporation [; provided that if service of such notice be made within the 
period prescribed by this section, but in a manner not in compliance with 
the provisions of this subdivision, such service shall be deemed valid if such 
notice is actually received by such person, officer, agent, clerk or 
employee and such party against whom the claim is made shall cause the 
claimant or any other person interested in the claim to be examined in 
regard to such claim]. 

(b) Service of a notice of claim upon an attorney who represents 
more than One public cOl-poration shall be effective not only as to the 
pu blic corpora tion against which the claim is specifically asserted but· also 
as to any other publzc corporation that the attorney represents and against 
which the claim exists if the notice of claim is sufficient reasonably to 
apprise the attorney of the identity of that public corporation. 
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(c) Service by registered or certified mail shall be complete upon 
deposit of the notice of claim. enclosed in a postpaid properly addressed 
wrapper. in a post office or official depository under the exclusive care 
and cllstody of the United States post office department within the state. 

(d) If the notice is served within the period specified by this section, 
but in a manner not in compliance with the provisions of this subdivision. 
the service shall be deemed valid if the notice is actually received by a 
proper person and the public corporation against which the claim is made 
either demands that the claimant or any oiher pel'son interested in the 
claim be examined in regard to it or fails to retum the notice, specifyin{J 
the defect in the manner of service. within thil·ty days after the notice IS 
received. 

(e) If the notice is served within the period specified by this section 
and IS returned for the reason and within the lime provided in this 
subdivision, the claimant may serve a new notice in a manner complying 
with the provisions of this subdivision within ten days after the returned 
notice is received. If a new notice is so served within that period. it shall be 
deemed timely served. 

4. Requirements of section exclusive except as to conditions precedent 
to liability for certain defects 01' snow 01' ice. No other or further notice, 
no other or further service, filing 01' delivery of the notice of claim, and no 
notice of intention to commence an action 01' special proceeding. shall be 
required as a condition to the commencement of an action or special 
proceeding for the enforcement of the claim; provided, however, that 
nothing herein contained shall be deemed to dispense with the 
requirement vf notice of the defective, unsafe, dangerous or obstructed 
condition of any street, highway, bridge, culvert, sidewalk or crosswalk, or 
of the existence of snow or ice thereon, ,,,here such notice now is, or 
hereafter may be, required by law, as~, conJition precedent to liability for 
damages or injuries to person or property alleged to have been caused by 
such condition, and the failure or negligence to repair or remove the same 
after the receip' f such notice. 

5. Applft.;._.lOn for leave to serve a late notice; grounds; when 
application made. 

(a) The court in its discretion may grant leave to serve a nol .ce of 
claim within a reasonable time after the expiration of the period specified 
in subdivision one of this section in the following cases: (1) where the 
claimant is physically incapacitated [,l and by reason of such [disability] 
incapacity fails to serve a notice of claim within the time specified; (2) 
where [aJ the person entitled to make a claim dies before the expiration 
of the time [limited] specified for service of the notice; or (3) [where the 
claimant fails to serve a notice of claim within the time limited for service 
of the notice by reason of his justifiable reliance upon settlement 
representations made in writing by an authorized representative of the 
party against which the claim is made or of its in§urance carrier; or J 
where the claimant shows that he has a I'easonable excuse for his failure to 
serve a notice of claim within the time specified and that the public 
corporation against which the claim is made or its insurance carrier 
acquired actual Imow/edge of the essential facts constituting the claim 
within the time specified, unless the corporation or carrier shows that it 
has been substantially prejudiced by the failure to serve the notice within 
the time specified. 

[Application for such leave must be made within the period of one year 
after the happening of the event upon which the claim is based, and shall 
be made prior to the commencement of an action to enforce the claim, 
upon ·affidavit showing the particular facts which caused the delay, 
accompanied by a c01JY of the proposed notice of claim. The application 
shall be made returnable at a trial or special term of the supreme court, or 
of the county court, in the county where an action on the claim could 
properly be brought for trial, and due notice thereof shalI be served upon 
the person or party against whom the claim is made in the manner 
specified in Sll bdivision three. J 
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(b) Where the claimant whe. failed to serve a notice of claim within 
the time specified in subdivision one of this section was under a disability 
of infancy or insanity, application fol' leave to serve a late notice of claim 
must be made within one year after the disability ceases, but in no e:'ent 
later than ten years after the claim arises, except, in any action other than 
for medical malpractice, where the person was under a disability due to 
infancy. In all other cases, the application ml/st be made within one year 
after the happening of the event upon which the claim is based. 

(c) An application for leave to serve a late notice of claim shall not 
be denied on the ground tflal it was made after tile commencement of an 
action to enforce the claim. 

6. Mistalze, omission. irregularity or defect. At [Any J any time after 
the [date of] service of [theJ a notice of claim and at [or before the trial 
of an action or the hearing upon a special proceedingj any stage of an 
action or special proceeding to whieh the provisions of this section are 
applicable, a mistake, omission, irregularity or defect made in good faith in 
the notice of claim required to be served by this section, not pertaining to 
the manner or time of service thereof, may be corrected, supplied or 
disregarded, as the case may be, in the discretion of the court, provided it 
shall appear that the other party was not prejudiced thereby. [Application 
for such relief, if made before trial, shall be by motion, on affidavits; if 
made before the action is commenced, shall be by motion, on the petition 
of the claimant, or someone on his behalf. Failure to serve more than one 
copy may be corrected by such motion. J 

7. Applications under this section,' where alld how made; proof. An 
application under this section shall be made to the supreme court or to the 
COl/Hty court in a county where the action may properly be brought for 
trial or, if an action to enforce the claim has been commenced, where the 
action is pending. Before action commenced, the application shall be made 
by special proceeding; after action commenced, the application shall be 
made by motion. The application shall be made upon sllch notice as is 
provided generally for special proceedings and motions in the civil practice 
law and rules; shall be supported by affidavit or such other proof as the 
court may require; and shall, where the application is /01' leave to serve a 
late notice of claim, be accompanied by a copy of the proposed notice. 

8. Liberal constrllction. The provisions of this section sllall bl? libel'ally 
construed with a uiew to substantial justice between the parties. 

[7 J 9. Inapplicabilit:>, of section. This section shall not apply to claims 
arising under the provisions of the workmen's compensation law, or [~l 
the volunteer firemen's benefit law, or to claims [of infant wards ot 
against public corporations [where the claim is against such public 
corporationj by [itsj their own infant wards. 
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APPENDIX "C" 

Provisions in the Consolidated and Unconsolidated Laws 
of the State of New York Relating to Notices of Tort 

Claim Against the State and Public Corporations. 

N.Y. Const. art. 3, § 19; art. 9, § 2(c) (1938) 
Ct. Cl. Act § § 8,10 (McKinney 1963) 
CPLR 9802 (McKinney Supp. 1975) 
County Law § 52 (McKinney 1972) 
Educ. Law § § 376-a, 467, 491, 3813, 6210, 6280, 6308 (McKinney 

1972, except § 491 (McKinney Supp. 1975» 
Exec. Law § 625 (McKinney 1972 & Supp. 1975) 
Gen. Constr. Law § § 65, subd. b; 66, subds. 1, 2, 3,4 (McKinney Supp. 

1975 ) 
Gen. Munic. Law 

~ 50-c (McKinney 1965) 
!l 50-d (McKinney 1965) 
~ 50-e (McKinney 1965 & Bupp. 1975) 
§ 50-f (McKinney 1965) 
~ 50-h (McKinney 1965) 
I:i 50-i (McKinney 1965) 
S 50-j (McKinney SuPP. 1975) 
R 880 (McKinney 1974) 

H'way Law ~ 139 (McKinney 1962) 
Mental Hygiene Law li 11.29 (McKinney Bupp. 1975) 
Priv. HOllS. Fin. Law § § 667,717 (McKinney Bupp. 1975) 
Pub. Auth. Law 

art. 2, tit. 3, § 163-a (McKinney 1970) 
art. 2, tit. 4, $l 212-a (McKinney 1970) 
art. 2, tit. 9, § 361-b (McKinney 1970) 
art. 2, tit. 11, ~ § 469, 469-a (McKinney 1970) 
art. 3, tit. 3, § 569-a (McKinney 1970) 
art. 4, tit. 4, § 889 (McKinney 1970) 
art. 5, tit. 3, § 1067 McKinney 1970j 
art. 5, tit. 4, § 1089 McKinney 1970 
art. 5, tit. 5, § 1109 McKinney 1970 
art. 5, tit. 7, § 1169 McKinney 1970 
art. 5, tit. 9, ~ 1212 McKinney 1970 
art. 5, tit. 9-A, § 1225-m (McKinney upp.1975) 
art. 5, tit. [10J 7-A, § 1248 (McKinney 1970) 
art. 5, tit. 11, § 1276 (McKinney 1970) 
art. 5, tit. 12, § 1297 (McKinney Supp. 1975) 
art. 5, tit. !13 J 11-A, § 1299-p (McKinney 1970) 
art. 5, tit. 14J ll-B, § 1299-1'1' (McKinney 1970) 
art. 5, tit. 15 J ll-C, § 1317 (McKinney Bupp. 1975) 
art. 5, tit. 16J ll-D, § 1342 (McKinney Bupp. 1975) 
art. 6, tit. I-A, § 1349-w (McI{inney 1970) 
art. 6, tit. 2, § 1372 ~MCKinney 1970~ 
art. 6, tit. 3, § 1397 McKinney 1970 
art. 7, tit. 1, § 1416 McKinney 1970 
art. 7, tit. I-A, § 142Q-r (McKinney Bupp. 1975) 
art. 7, tit. 2, § 1440 (Mci(inney 1970) 
art. 7, tiL. 2-A, § 1425-q (McKinney Bupp. 1975) 
art. 7, tit. 3, § 1466 (McI<:inney 1970) 
art. 7, tit. 3-A, § 1470-p (McKinney 1970) 
art. 7, tit. 4, § 1490 (McI<:inney 1970) 
art. 7, tit. 4-A, § 1493-q (McKinney Supp. 1975) 
art. 7, tit. 5, § 1516 ~MCKil1ney 1970~ 
art. 7, tit. 6, § 1541 McKinney 1970 
art. 7, tit. 7, § 1561 McKinney 1970 
art. 7, tit. 7 [sic], § 1566 (McKinney 1970) 
art. 7, tit. 8, § 156'9-q (McKinney 1970) 
art. 7, tit. 9, § 1585-q (McKinney 1970) 

-- - ---~=- ""-~=----~----------- -----
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art. 7, tit. 9-A, § 159O-q (McKinney Supp. 1975) 
art. 7, tit. 10, § 1595-q !MCKinney 1970 
art. 7, tit. 11, § 1596-p McKinney 1970 
art. 7, tit. 12, § 1597-p McKinney 1970 
art. 7, tit. 13, § 1598-p McKinney 1970 
art. 7, tit. 14, § 1599-q McKinney 1970 
art. 7, tit. 14 [sic}, § 1599-q !MCKinney 1970) 
art. 7, tit. 14 sic1, § 1599-p McKinney 1970) 
art. 7, tit. 14 ~sicJ, ~ 1599-p McKinney 1970) 
art. 7, tit. 14 tsicJ, § 1599-p McKinney 1970) 
art. 7, tit. 15, § 1599-p (McKinney Supp. 1975) 
art. 7, tit. 15 [sic], § 1599-qq (McKinney Supp. 1975) 
art. 7, tit. 16, § 1599-qqq (McKinney Supp. 1975) 
art. 7, tit. 16 [sic1. § 1599-~q (McKinney Supp. 1975) 
art. 7, tit. 17, § 1599-qqqq McKinney Supp. 1975) 
art. 7, tit. 18, § 1600-p (Mc inney Supp. 1975) 
art. 7, tit. 18 [sic], R 1600-q (McKinney Supp. 1975) 
art. 8, tit. 1, ~ 1607 !MCKinney 1970) 
art. 8, tit. 4, § 1691 McKinney 1970) 
art. 8, tit. 5, § 1718 McKinney Supp.1975) 
art. 8, tit. 6, § 1740 McKinney 1970) 
art. 8, tit. 7, § 1 777 (McKinne~ 1970) 
art. 8, tit. 10, §. 1918 (McKinney 1970! 
art. 8, tit. 11, § 1966 !MCKinney 1970 
art. 8, tit. 12, § 1984 McKinney 1970 
art. 8, tit. 13, § 2032 McKinney 1970 
art. 8, tit. 14, § 2067 McKinney 1970 
art. 8, tit. 14-A, § 2087 (McKinney Supp. 1975) 
art. 8, tit. 15, § 2332 McKinney 1970) 
art. 8, tit. 17, § 2416 McKinney Supp. 1975 
art. 8, tit. 18, § 2447 McKinney Supp. 1975 
art. 8, tit. 19, § 2481 McKinney Supp. 1975 
art. 8, tit. 25, § 2520 McKinney Supp. 1975 
art. 8, tit. 26, § 2547 McKinney Supp. 1975 

Pub. Rous. Law § 157 (IVcKinney 1970 and Supp. 1975) 
Second Class Cities h1.w § 244 (McKilmey Supp. 1975) 
Town Law § 67 (McKinney 1965) 
Unconsol. Laws § § 4412, 7107, 7108, 7401, 8099, 8125 (McKinney 

SUpp.1975 except § § 7107,8125 (McKinney 1961» 



Albany 
Amsterdam 
Auburn 
Batavia 
Beacon 
Binghamton 
Buffalo 
Canandaigua 
Cohoes 
Coming 
Cortland 
Dunkirk 
Elmira 
Fulton 
Geneva 
Glen Cove 
Glens Falls 
Gloversvilll' 
HorneIJ 
Hudson 
Ithaca 
Jam!;'stown 
Johnstown 
Kingston 
Lackawanna 
Little Falls 
Lockport 
Long Beach 
Mechanicville 
Middletown 
Mount Vernon 
Newburgh 
New Rochelle 
New York 
Niagara Falls 
North Tonawanda 
Norwich 
Ogdensburg 
Olean 
Oneida 
Oneonta 
Oswego 
Peekskill 
Plattsburgh 
Port Jervis 
Poughkeepsie 
Rensselaer 
Rochester 
Rome 
Rye 
Salamanca 
Saratoga Sprillgs 
Schenectady 
Sherrill 
Syracuse 
Tcnawanda 
Tr(1Y 
Utica 
Watertown 

1%:45 
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;-\PPENDIX "D" 

Cities in the State of New York 
with Notice of Claim Laws* 

Local Laws, 1953, No.1, p. 3 
Local Laws, 1954, No. l~p. 5 
Ch. 438, ~ 157, [1920J N.Y. Laws 1167 
Local Laws, 1957, No. 5, ~ 16.1, p. 47 
Local Laws, 1944, No.1, p. 17 
Local Laws, 1958, No, 3, p. 21 
Local Laws, 1958, No.1, p. 22 
Local Laws, 1967, No, 3, 1966,** p. 75 
Local Laws, 1960, No.1, p. 48 
Ch. 710, § 160, r1 Q431 N.Y. Laws 1787 
Local Laws, 1936, T-.:o. 3, p. 54 
Local Laws, 1947, No.6, p. 71 
Local Laws, 1967, No.1, p. 113 
Local Laws, 1953, No. I, p. 32 
NOIl<l found 
Ch. 787, § 64, [1917 J N.Y. Laws 2548 
Local Laws, 1963, No.1, § 10.14, p.ll7 
Local Laws, 19<19, No.3, p.66 
Ch. 710, ~ 320, 119431 N.Y. Laws 1862 
Ch. 669, ~ 325, 1921 N.Y. Laws 2135 
Ch. 503, § 221, 1908 N.Y. Laws 1859 
Local Laws, 195 ,No.2, p. 95 
Local Laws, 1948, No.2, p. 190 
Local Laws, 1951, No.1, p. 141 
Local Laws, 1972, No. I, p. 92 
Local Laws, 1957, No.3, p. 125 
Local Laws, 1937, No. 6,p. 156 
Local Laws, 1946, No. 6,p. 143 
Local Laws, 1955, No.3, p. 120 
Local Laws, 1952, No.3, p. 174 
Local Laws, 1955, No.2, p. 125 
Local Laws, 1952, No.5, p. 185 
Local Laws, 1964,No. 4, ~ 127,p. 225 
Administrative Code, Ch. 16, ~ 394-a-1.0, p. 626 
Local Laws, 1928, No.4,p.92 
Local Laws, 1964, No.1, p. ·172 
Local Laws, 1955, No.4, p. 333 
Local Laws, 1968, No.3, § 18.02, p. un 
Ch. 535, § 76, [1915J N.Y. Laws 1632 
Local Laws, 1954, No.3, p. 398 
Local Laws, 1964, No.1, § 5-1, p. 514 
Local Laws, 1955, No.1, p. 346 
Local Laws, 1953, No.2, p. 276 
Local Laws, 1960,No. 1,p. 280 
Local Laws, 1940, No.2, p. 528 
City Charter § 197 
Local Laws, 1953, No.1, p. 300 
Local Laws, 1969, No. 10, 1968**,p. 535 
Local Laws, 1957, No.6, § 176(2), p. 664 
None found 
Ch. 507, § 168, [1913J N.Y. Laws 1294 
Ch. 229, § 55, r1916J N.Y. Laws 594 
Local Laws, 1935, No.1, p. 228 
Local Laws, 1958,No. 1,p. 358 
Local Laws, 1960, No. 13, § 8-115, p. 402 
Local Laws, 1953, No.1, p. 314 
Local Laws, 1962, No.2, p. 792 
Local Laws, 1955, No. I, p. 433 
Local Laws, 1954, No.1, p. 498 

\' 



Watervliet 
White Plains 
Yonkers 
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Local Laws, 1954, No.1, p. 500 
Local Laws, 1968, No.4, § 227, p. 1689 
Local Laws, 1961, No. 20, Art. 5, § 3, p_ 576 

* These laws must be negotiated with care. Many specifically refer to 
section 50-e of the General Municipal Law; many, for obvious reasons 
(prior enactment), do not. Where the local law is inconsistent with 
section 50-e-and, in many instances, it is-section 50-e controls 
whether the local law was enacted before or after section 50-e. All of 
the local laws retain vitality so far as they require service of a notice of 
claim since such service must be "required by law" to trigger the 
provisions of section 50-e. The local laws vary in scope; some, for 
example, are limited to street or highway defects. These must be read 
with the prior notice of defect local laws cited in Appendix "E", 
which, frequently, were subsequently enacted_ 

** Second year indicates delay between enactment and riling with the 
Secretary of State. 
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APPENDIX "E" 

Cities in the State of New York 
with Prior Notice of Defect Laws 

Albany 
Amsterdam 
Auburn 
Batavia 
Beacon 
Bingh amton 
Buffalo 
Canandaigua 
Cohoes 
Corning 
Cortland 
Dunkirk 
Elmira 
Fulton 
Geneva 
Glen Cove 
Glens Falls 
Glo versville 
Hornell 
Hudson 
Ithaca 
Jamestown 
Johnstown 

Kingston 

Lackawanna 
Little Falls 
Lockport 
Long Beach 
Mechanicville 
Middletown 
Mount Vernon 
Newburgh 
New Rochelle 
New York 
Niagara Falls 
North Tonawanda 
Norwich 
Ogdensburg 
Olean 
Oneida 
Oneonta 
Oswego 
Peekskill 
Plattsburgh 
Port Jervis 
Poughkeepsie 
Rensselaer 
Rochester 
Rome 
Rye 
Salamanca 
Saratoga Springs 
Schenectady 
Sherrill 
Syracuse 
Tonawanda 
Troy 

LocruLaws, 1953, No. 1,p. 3 
Local Laws, 1954, No.1, p. 5 
LocruLaws, 1957, No. 2,p. 13 
Locru Laws, 1957, No.5,. § 16.2, p. 47 
Local Laws, 1944, No.1, p. 17 
Locru Laws, ] 958, No.3, 1). 21 
Local Laws, 1958, No.1, p. 22 
Local Laws, 1967, No.3, 1966*, p. 75 
Local Laws, 1960, No.1, p. 48 
Local Laws, 1959, No.4, p. 43 
Local Laws, 1956, No.3, p. 54 
Local Laws, 1962, No.1, p. 68 
Locru Laws, 1967, No. 1,p.1l3 
Local Laws, 1953, No.1, p. 32 
LocruLaws, 1962,No. 1.p. 110 
eh. 787, § 64 [1917] N.Y. Laws 2548 
Locru Laws, 1963, No.1, § 10.14, p. 117 
Local Laws, 1949. No.3. p. 66 
Ch. 710, § 320 [1943] N.Y. Laws 1862 
Local Laws, 1954, No.1, p. 139 
Locru Law:;, 1971, No.2, p. 115 
Local Laws, 1958, No.2, p. 95 
Local Laws, 1940, No.2, p. 162, amended, 
LocruLaws, 1948,No. 2,p. 190 
Locru Laws, 1951, No.1, p. 141, amended, 
Locru Laws, 1960, No.2, p. 108 
LocruLaws, 1972, No. l,p. 92 
Local Laws, 1957, No.3, p. 125 
Local Laws, 1955, No.1, p. 102 
Locru Laws, 1971, No.5, p. 156 
Local Laws, 1955, No.3, p. 120 
Local Laws, 1952, No.3, p. 174 
Local Laws, 1955, No.2, p. 125 
Local Laws, 1952, No.5, p. 185 
City Charter § 127(a) 
None 
Local Laws, 1963, No. 10, p. 418 
Local Laws, 1964, No.1, p. 472 
Local Laws, 1955, No.4, p. 333 
Local Laws, 1968, No. ~~ § 18.02, p. 1472 
Ch. 535, § 76, [1915J l'1.Y. Laws 1632 
Local Laws, 1954, No.3, p. 398 
Local Laws, 1964, No.1, § 5-1, p. 514 
LoealLaws, 1955,No. 1,p.346 
Local Laws, 1953, No.2, p. 276 
Local Laws, 1960, No.1, p. 280 
Local Laws, 1940, No.2, p. 528 
LocruLaw~1967,No. 3,p.732 
Local Laws, 1953, No.1, p. 300 
Locru Laws, 1955,No. l,p. 393 
Local Laws, 1957, No.6, § 176(1), p. 664 
Local Laws, 1971,No. 4 p.423 
Ch. 507, § 168, [1913J N.Y. Laws 1294 
Ch. 229, § 55, [1916J N. Y. Laws 594 
Local Laws, 1935, No.1, p. 228 
Local Laws, 1958, No.1, p. 358 
Local Laws, 1960, No. 13, § 8-115, p. 402 
Local Laws, 1953, No.1, p. 314 
Locru Laws, 1962, No. 2,p. 792 



Utica 
Watertown 
Watervliet 
White Plains 
Yonkers** 
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Loc~Law~1955,No. 1,p.433 
Local Laws, 1954, No.1, p. 498 
Local Laws, 1954, No.1, p. 500 
Local Laws, 1968, No. 4, ~ 277, p. 1689 

* Second year indicates delay between enactment and filing with the 
Secretary of State. 

** Covered by Second Class Cities Law, ~ 244 (McKinney Stipp. 1974). 



Fallsburgh 
Hector 
Perinton 
Pittsford 
Saugerties 
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APPENDIX "F" 

Towns in the State of New York 
with Prior Notice of Defect Laws 

Local Laws, 1966, No.1, p. 938 
Local Laws, 1970, No.1, p. 165 
Local Laws, 1968, No.7, p. 2751 
LocruLaws, 1969, No. l,p. 1943 
LocruLaws, 1970, No.7,p.2667 

------. ---------
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APPENDIX "G" 

Villages in the State of New York 
with Prior Notice of Defect Laws 

Amityvllle 
Ballston Spa 
Bronxville 
Catskill 
Cedarhurst 
Dansville 
Dobbs Ferry 
East Aurora 
East Rochester 
East Rockaway 
Ellenville 
Elmira Heights 
Fairport 
Floral Park 
Fredonia 
Freeport 
Garden City 
Great Neck 
Hamburg 
Hastings-on-Hudson 
Haverstraw 
Hempstead 
Highland Falls 
Kenmore 
Lancaster 
Larchmont 
Lawrence 
Lindenhurst 
Malone 
Malverne 
l\1amaroneck 
Massena 
Medina 
Mineola 
Mount Kisco 
New Hyde Park 
North Pelham 
North Tarrytown 
Ny.ack 
Ossining 
Patchogue 
Pelham Manor 
Penn Yan 
Port Chester 
Potsdam 
Rockville Centre 
Rouses Point 
Saranac Lake 
Scarsdale 
Scotia 
Sea Cliff 
Solvay 
Tarrytown 
Tuckahoe 
Valley Stream 
Waverly 
Wellsville 
Westbury 

Local Laws, 1954, No. 1,p. 586 
Local Laws, 1970, No_ I, p. 3051 
Local Laws, 1959, No.5, p. 491 
Local Laws, 1954, No. I, p. 587 
Local Laws, 1953, No. I, p. 373 
Local Laws, 1953, No.2, p. 374 
L-ccal Laws, 1953, No.4, p. 379 
Local Laws, 1953, No.2, p. 385 
Local Laws, 1954, No.1, p. :597 
Local Laws, 1955,No. 2,p. 503 
Local Laws, 1958, No. I, p. 479 
Local Laws, 1954, No.2, p. 601 
Local Laws, 1953, No.1, p. 387 
Local Laws, 1953, No.3, p. 394 
Local Laws, 1953, No.1, p. 396 
Local Laws, 1953, No. l,p. 397 
Local Laws, 1954, No. I, p. 605 
Local Laws, 1954, No. I, p. 607 
Local Laws, 1953, No. I, p. 405 
Local Laws, 1953, No. I, p. 406 
Local Laws, 1953, No.4, p. 414 
Local Laws, 1953,No. l,p.415 
Local Laws, 1971, No.3, p. 4183 
Local Laws, 1955, No.2, p. 514 
Local Laws, 1955, No. I, p. 516 
Local Laws, 1954, No. I, p. 613 
Local Laws, 1959, No. I, p. 509 
Local Laws, 1953, No. I, p. 419 
Local Laws, 1953, No. I, p. 420 
Local Laws, 1953, No. I, p. 421 
Local Laws, 1956,No. l,p. 676 
Local Laws, 1954, No.6, p. 635 
Local Laws, 1953, No.1, p. 422 
Local Laws, 1955, No.1, p. 521 
Local Laws, 1953, No.2, p. 430 
Local Laws, 1955, No. I, p. 525 
Local Laws, 1953, No. 1,p.432 
Local Laws, 1956, No. I, p. 680 
Local Laws, 1953,No. l,p.433 
Local Laws, 1953, No. l,p.434 
Local Laws, 1953, No.1, p. 435 
Local Laws, 1953,No. 5,p.441 
Local Laws, 1956,No. l,p.681 
Local Laws, 1953, No. l,p.443 
Local Laws, 1955,No. l,p.537 
Local Laws, 1953,No. l,p.444 
Local Laws, 1958, No. I, p. 533 
Local Laws, 1953, No.2, p. 445 
Local Laws, 1955, No. I, p. 541 
Local Laws, 1953, No.1, p. 449 
Local Laws, 1961, No.3, p. 960 
Local Laws, 1953, No. l,p.450 
Local Laws, 1953,No. 1,p.451 
Local Laws, 1953, No.2, p. 452 
Local Laws, 1953, No.1, p. 453 
Local Laws, 1954, No. I, p. 659 
Local Laws, 1955, No.1, p. 549 
LocaiLaws, 1955,No. l,p. 550 

.~-""'-- -- .---. - ---
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FOOTNOTES 

1294 N.Y. 361,62 N.E.2d 604 (1945). 
2 Ch. 860, [1939 J N.Y. Laws 2181. Section 12-a was more than merely 
renumbered. For the more-recent evolution of present § 8, see ch. 
467, § 1, [1929J N.Y. Laws 994, as amended, ch. 775, § 2, r1936J 

3N.Y. Laws 1653. 
294 N. Y. at 365, 62 N.E.2d at 605. 

4 The Court could have based its decision solely on its conclusion that a 
horse was a "facility of transportation" within the meaning of § 50-b 
of the General Municipal Law. 

S Sixteen years after Bernardine, Judge Van Voorhis said of § 8 of the 
Court of Claims Act: "This section is held to constitute a waiver of the 
governmental immunity of all of the civil divisions of the 
State-counties, cities, towns, villages, and by the same token, public 
authorities ..• " Benz v. New York State Thruway Auth., 9 N.Y.2d 
486, 491, 174 N.E.2d 7271 729, 215 N.Y.S.2d 47, ·19-50 
(1961)(dissenting opinion), motzon to amend remittitur granted, 10 
N.Y.2d 806, 178 N.E.2d 224} 221 N.Y.S.2d 506 (1961), petition for 

6cert. dismissed, 369 U.S. 147 \1962). 
294 N. Y. at 365-66, 62 N.E.2d at 605. 

7 9th Annual Report of the Judicial Council of the State of New York 
50, 225 (1943) rhereinafter cited as N.Y. Judicial Council Rep. J. This 
study was an aobreviated and slightly modified version of a study 
made for the Judicial Council in 1942 by Professor Prashker of St. 
John's University School of Law. See L. Prashker, New York Practice 
117 n.17(a) (4th ed. L. Prashker & R. Trapani 1959). Seventeen pages 
of this meticulous textbook are devoted to notices of claim against 
public corporations. The footnote material, featuring many case 
digests is especially valuable. 

~ 10 N. Y. Judicial Council Rep. 44, 263 (1944). 
loCh. 694, § 1, [1945 J N.Y. Laws 1486. 

Section 50-e, as recommended by the Judicial Council: (1) was not 
restricted to tort actions; (2) applied only to municipal and district 
corporations, as defined in the general corporation law; (3) fixed the 
ori~inal period for serving a notice of claim at 90 days; (4) permitted 
an 'immature" infant or a claimant under physical or mental disability 
to serve a notice of claim within a reasonable time after the disability 
ceased; (5) permitted the court, in its discretion, to grant leave to all 
other claimants to serve a notice within a reasonable time after the 
expiration of the original period-with no outside time limit-upon a 
showing of reasonable excuse, actual knowledge in the other party of 
the essential facts constituting the claim within the original period, and 
the absence of substantial prejudice by the failure to serve a notice 
within the original period; (6) declared that no notice was to be 
deemed invalid for defects in the notice or in the manner of its service 
if there was no intention to mislead the other party and he was not 
misled; and (7) provided that the section was to be liberally 
construed. 

Section 50-e, as enacted: (1) was restricted to tort actions; 
(2) applied to public corporations, as defined in the general 
corporation law; (3) fixed the original period at 60 days; 
(4) permitted late filing, in the discretion of the court, within a 
reasonable time after the expiration of the original period but not later 
than one year after the happening of the event upon which the claim 
was based, where the claimant died before the expiration of the 
original period; and (5) specifically excepted the time or manner of 

11 service from the defects that could be cured or disregarded. 
Report of the Law Revision Commission of the State of New York 
573 (1959) [hereinafter N.Y. Law Revision Comm'n Rep.J. This 
recommendation went a step further than the Judicial Council's in that 

12 it applied to "infants," not only to "immature" infants. Id. at 575. 
First Interim Report of the Joint Legislative Committee on Municipal 
Tort Liability .... Leg. Doc. (1955), No. 42, p. 9 [hereinafter cited as 
1'1'. Y. Joint Leg. Comm. Rep. followed by the year in which 
submitted J. The Committee su bmitted nine additional annual reports, 

.... 
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as follows: S"!cond Report, Leg. Doc. (1956), No. 41; Third Report, 
Leg. DOl!. (l957), No. 23; Fourth Report, Leg. Doc. (1958), No. 42; 
Fifth Report, Leg. Doc. (1959), No. 36; Sixth Report, Leg. Doc. 
(1960), No. 14; Seventh Report, Leg. Doc. (1961), No. 37; Eighth 
Report, Leg. Doc. (1962), No. 13; (Ninth] Report, Leg. Doc. (1963), 
No. 12; (Tenth] Report, Leg. Doc. (1964), No. 13. 

I 3 For a detailed summary of the Committee's recommendations that 
became law, see N. Y. Joint Leg. Comm. Rep. at 12-16 (1964). 

14 See the Committee's "Conclusions and Recommendations" in N.Y. 
Joint Leg. Comm. Rep. at 20-23 (1964). 15 4 Joint Legislative Committee on Metrop'olitan and Regional Areas 
Study Report. Leg. Doc. (1971), No. 21 Lhereinafter cited as 4 Joint 
Leg. Comm. li.ep. (1971)J. The report of this Committee was in four 
volumes published from 1969 through 1971. The only volume 

16 pertinent to this study is volume 4 supra. 
17Jd. at 28, 37-42. 
lId. at 43. 

8 For the most recent examples of judicial discontent, see Judge 
Gabrielli's dissent in Sherman v. Metropolitan Transit Auth., 36 
N.Y.2d 776, 778, 329 N.E.2d 673, 674, 368 N.Y.S.2d 842, 843 
(1975), and Justice Maule's dissent in In re Crume v. Clarence Cent. 
School Dist. No.1, 43 App. Div. 2d 492, 498,353 N. Y.S.2d 579, 585 

19 ( 4t£l Dep't 1974). 
20130 N.Y. 366,32 N.E. 80 (1892). 
21Id. at 370, 32 N.E. at 81-82. 
22256 N.Y. 165,176 N.E. 129 (1931). 
23Id. at 170, 176 N.E. at 130. 
24306 N.Y. 327,118 N.E.2d 459 (1954). 
2 Id. at 333, 118 N.E.2d at 462. 

5 E.g., Murray v. City of Milford, Conn., 380 F.2d 468, 473 (2d Cir. 
1967) (applying Conn. law); Newlan v. State, 96 Idaho 711, 535 P.2d 
1348, 1351 (1975); King v. Johnson, 47 Ill. 2d 247, 250-51, 265 
N.E.2d 874, 876 (1970); Jenkins v. Board of Educ., 228 N.W.2d 265, 
269 (Minn. 1975); Higgenbotham v. City of Charleston, 204 S.E.2d 1, 

265 (W. Va. 1974). 
Executive Jet Aviation, Inc. v. United States, 507 F.2d 508, 515 (6th 
Cir.1974) . 

. 27 Lunday v. Vogel mann , 213 N.W.2d 904, 907-08 (Iowa 1973). 
28N.Y. Joint Leg. Comm. Rep. at 14 (1958). The theme, in one form or 

another, is repeated throughout the tenure of this Committee. E.g., 
N.Y. Joint Leg. Comm. Rep. at 35 (1959); N.Y. Joint Leg. Comm. 

2 Rep. at 20 (1964). 
9 See the recent compilation in Restatement (Second) of Torts § 895-A 

(Tent. Draft No. 19,1973) at 12-19. 
Among the many excellent recent judicial discussions of the 

problem that was spawned many years ago by Russell v. Men of 
Devon, 100 Eng. Rep. 359 (1788), and that contimles to bedevil many 
American jurisdictions, see O'Dell v. School Dist. of Independence, 
521 S.W.2d 403 (Mo. 1975) (governmental immunity retained, 4-3, 
over a great dissenting opinion by Judge Finch); Krause v. State, 31 
Ohio St. 2d 132, 285 N.E.2d 736 appeal dismissed for want of a 
slibstantial federal question, 409 U.S. 1052 (1972) (state constitu
tional provision establishing governmental immunity held not to 
violate the equal protection clause of the Federal Constitution); Ayala 
v. Philadelphm Bd. of Pub. Educ., 453 Pa. 584, 305 A.2d 877 (1973) 
(governmental immunity abolished). Compare Merrill v. City of 
Manchester, 332 A.2d 378 (N.H. 19H) (abolished immunity of cities 
and towns), with Sousa v. State, 341 A.2d 282 (N.H. 1975) (refused to 
abolish immlmity of the state). 

30 The note following Ark. Stat. Ann. § 12-2903 (Supp. 1973) is 
captioned "Emergency" and reads as follows: "Section 4 of Acts 
1969, No. 165, read: 'It is hereby found and determined by the 
General Assembly that because of the decision of the Arkansas 
Supreme Court in Parish v. Pitts, 244 Ark. 1239, [429 S.W.2d 45 
(1968)] municipalities and all units of local government are in 
imminent danger of bankruptcy because of tort lawsuits and vital 
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public services are in danger of being discontinued. Therefore, an 
emergency is hereby declared to exist and this act being immediately 
necessary to protect the public peace, health and safety, shall take 
effect immediately on its passa~e and approval.' Law without signature 

31 of governor. Noted in governo~ s office March 5,,~ ~69." , 
E.g., Colo. Rev. Stat. Ann. § 24-10-114 (197.:», Ind. Ann. Stat. * 
34-4-16.5-4 (Supp. 1974); Me. Rev. Stat. Ann. tit. 23, § 3655 (1965); 
N.C. Gen. Stat. § § 1<13-291,143-300.6 (Supp. 1974); Okla. Stat. tit. 
11, § 1755 (Supp. 1974): R.I. Gen. Laws Ann. ~ § 9-31-1 to 9-31-4 

3Z (Supp. 1974). 
E.g., Del. Code Ann. tit. 18, ~ 6511 (1974); Kan. Stat. Ann. § ~ 
74-4708, 74-4716 (1972); Me. Rev. Stat. Ann. tit. 14, S 157 (Supp. 
1974). Bul compare, as to the effect of failure to purchase insurance, 
Sturdivant v. City of Farmington, 255 Ark. 415, 500 S.W.2d 769 
(1973) (city liable to extent of required policy limits although no 
insurance purchased), with Pipkin v. State Dep't of H'ways & Transp., 
316 A~d 236 (De\. Super. Ct. 1974) (state not liable if no insurance 
purchased ). 

33 303 N. Y. 484, 104 N.E.2d 866 (1952). 
34 n would be unwise to infer from the Court's reasoning r.!1at it would 

be unconstitutional to burden with conditions a right to sue that did 
exist at common law. See Reining v. City of Buffalo, 102 N.Y. 308, 
311, 6 N.E. 792,793 (1886). Witness, for example, the prior notice of 
defect provisions, which just a few years ago were again held 
constitutional by the Court of Appeals in Stanton v. Village of Waverly 
(note 47 infra and accompanying text) although the suit was known at 
common law and was not burdened with conditions. See Conrad v. 

35 Trustees of the Village of Ithaca, 16 N.Y. 158, 32 Barb. 637 (1857). 
E.g., Murray v. City of Milford, Conn., 380 F.2d 468 (2d Cir. 1967); 
Tammen v. County of San Diego, 66 Cal. 2d 468, 426 P.2d 753, 58 
Cal. Rptr. 249 (1967); Newlan v. State, 96 Idaho 711, 535 P.2d 1348 
(1975); King v. Johnson, 47 Ill. 2d 247, 265 N.E.2d 874 (1970); 
Lunday v. Vogelmann, 213 N.W.2d 904 (Iowa 1973); Hazard v. South 
Carolina State H'way Dep't, 215 S.E.2d 438 (S.C. 1975); Cook v. 
State, 83 Wash. 2d 599, 521 P.2d 725 (1974); Awe v. University of 

36 Wyo., 534 P.2d 97 (Wyo. 1975). 
37384 Mich. 165,180 N.W.2d 778 (1970). 
38386 Mich. 617, 194 N.W.2d 700 (1972). 
39ld. at 623, 194 N.W.2d at 702. 

89 Nev. 230, 510 P.2d 879, cert. denied, 414 U.S_ 1079 (1973); 
40Annot., 59 AL.R.3d 93 (1974). 
41 [d. at 234, 510 P.2d at 882. 
42[d. at 235, 510 P.2d at 882. 
43534 P.2d 880 (Mont. 1975). 

Id. at 882-83. 
44 See note 36 supra. 
45 384 Mich. at 176, 180 N.W.2d at 784. 

45 a After this study was prepared for printing, the Supreme Court of the 
State of Washington struck down its "nonclaim" statutes on equal 
protection grounds. Hunter v. North Mason High School, 539 P.2d 845 
(1975). The court refused to follow the more moderate course it had 
taken seventeen months earlier in Cook v. State, cited in note 35 
supra, in which it had Raved the constitutionality of a nonclaim statute 
by extending the time for filing for a seriously disabled infant although 
the statute did not expressly authorize any extension. 

In Hunter, a 16-year old student suffered a knee injury in a rugby game 
held as part of a physical education class. Within 50 days thereafter, 
the father notified the school principal of the essential facts 
constituting the claim. The principal, in turn, conveyed the 
information he received to the school's insurance carrier and the 
school district. But no notice of claim was filed within the required 
120-day period. The trial court dismissed the complaint. The court of 
appeals reversed, extending Cooh to all minors, not only seriously 
disabled minors. The supreme court affirmed, but did so on broad 
constitutional grounds, refusing "to avoid the constitutional problems 
inherent in tliis type of statute by continuing to fashion judicial 
exceptions to their plain language .... " 539 P.2d at 847. 
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Justice Utter, writing for the majority, relied heavily upon the 
dissenting opinion of Justice Reynoldson ·in Lunday v. Vogelmann, 
cited in note 35 supra, and carefully considered and rejected the major 
reasons that have been advanced to justify non-claim statutes. Justice 
Utter faced the dollar and cents issue squarely when he 
wrote: " ... [W J e cannot uphold nonclaim statutes simply because 
they serve to protect the public treasury .... " 539 P,2d at 850. 

The Hunter court was not unanimous (as i~ was not in Cooh). Two 
justices concurred in the result, agreeing with the court of appeals that 
an extension should be available for all minors. Chief Justice Stafford 
dissented, stating that the majority here (as in COOll) had ignored the 
constitutional mandate that it was for the legislature to decide in what 
manner and in what courts the state might be sued. 

The Washington Supreme Court has come full circle by striking 
down on equal protection grounds the 3-month statute of limitations 
governing tort actions against counties since the statute of limitations 
as to all other govel'l1ment entities, including the state, is three years. 

4 Jenkins v. State, 540 P.2d 1463 (1975). 
6 See, e.g., the dissenting opinions in Newlan v. State and Lunday v. 

Vogelmann, and the concurring opinion in Cooh v. State, all cited at 
note 35 supra. The one modern dissenting note in a New York court of 
originaUurisdiction was sounded in Zipser v. Pound

j 
69 Misc. 2d 152, 

329 N.Y.S.2d 494 (City Ct.), but it was quickly stH ed on appeal, 75 
Misc. 2d 489, 348 N.Y.S.2d 18 CAppo Term 2d Dep't 1972). See, in an 
appellate court, the dissenting opinion in Montez v. Metropolitan 
Transp. Auth., 43 App. Div. 2d 224, 227, 350 N.Y.S.2d 665, 668 (1st 
Dep't 1974) (Nunez, J.P.), in the context of the anonymous 
subsidiary, discussed in text accompanying notes 298-307 infra. 
Literature on the constitutional question has begun to appear. See 
Note, 60 Cornell L. Rev. 417 (1975). 

47 29 N.Y.2d 719, 275 N.E.2d 337, 325 N.Y.S.2d 755 (1971), citing 
Fullerton v. City of Schenectady, 285 App. Div. 545, 138 N.Y.S.2d 
916 (3d Dep't), aff'd without opinion, 309 N.Y. 701,128 N.E.2d 413, 
motion for leave to reargue denied, 309 N.Y. 855, 130 N.E.2d 909 
(1955), appeal dismissed for want of a substantial federal question, 
350 U.S. 980 (1956). 

48 See Apps. "E/' "F" and "G" at pp. '124, 426, and 427, respectively. 
Disenchantment with the results reached under § 50-e set in early. 

Professors Thornton and McNiece, in expressing their dissatisfaction 
with the prior notice of defect laws, wrote as follows: " ... A state 
statute [§ 50-e] already permits municipalities to escape a con
siderable portion of their liability by requiring notice of any claim 
to be served within a very brief period after an accident. The wisdom 
of that law is itself highly debatable. If, on top of that, are to be added 
a host of local laws which grant substantive immunity in sidewalk cases 
under the guise of procedural regulation, we are indeed starting to tum 
back the clock to the days when the king could do no wrong." 
Thornton & McNiece, Torts & Worl~men's Compensation, 1955 Survey 
of N. Y. Law, 30 N.Y.U.L. Rev. 1621, 1632 (1955). 

Professor McLaughlin has manifested his discontent in the following 
lan~age: 

'There are almost a hundred pages of annotations to Section 50-e 
of McKinney's General Municipal Law, bristling with decisions which 
rob plaintiffs of their causes of action because they did not see their 
lawyers within ninety days after an accident. The purpose of the 
notice requirement is to discourage fraudulent claIms against 
municipalities by requiring notice while the claim is still fresh enough 
for the defendant to investigate it. Granted that this is a legitimate 
concern, the question simply becomes whether the game is worth the 
candle, whether the good to be achieved by the statute is outweighted 
by the harm it does to honest claimants. This writer remains 
unconvinced that the legislature has made the right judgment." 
McLaughlin, Civil Practice, 1968 Survey of N. Y. Law, 20 Syracuse L. 
Rev. 449, 454 (1968). 

49Winter V. Cit;, of Niagara Falls, 190 N.Y. 198, 203, 204".82 N.E. 1101, 
1102, 1103 (1907); Reining V. City of Buffalo, 102 N. y. 308, 310-11, 
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6 N.E. 792, 793 (1886); see Arnold v. Village of N. Tarrytown, 137 
App. Div. 68, 122 N.Y.S. 92 (2d Dep't 1910), aff'd on opinion below, 
203 N.Y. 536, 96 N.E. 1109 (1911). However, a failure to plead 
compliance is correctable by amendment. Andre Saint-lie v. New York 
City Transit Auth., 42 App. Div. 2d 789, 346 N.Y.S.2d 461 (2d Dep't 
1973) (mem.) 

50Burns v. City of Binghamton, 39 App. Div. 2d 1009, 333 N.Y.S.2d 
879 (3d Dep't 1972) (mem.), aff'd without opinion, 33 N.Y.2d 555, 
301 N.E.2d 426, 347 N.Y.S.2d 440 (1973); Arnold v. Village of N. 
Tarrytown, note 49 supra. 

51 See Winter v. City of Niagara Falls, note 49 supra. 
52 Barchet v. New York City Transit Auth., 20 N.Y.2d 1, 228 N.E.2d 

361, 281 N. Y.S.2d 289 (1967); Bellows v. County of Montgomery, 42 
App. Div. 2d 1020, 348 N.Y.S.2d 248 (3d Dep't 1973) (mem.); 
Abbatemarco v. Town of Brookhaven, 26 App. Div. 2d 664, 272 
N.Y.S.2d 450 (2d Dep't 1966) (mem.). 

53There does, however, seem to be an increasing judicial disposition to 
invoke the doctrine of estoppel. See, e.g., Roa v. Westchester Countf.;' 
Playland Comm'n 34 App. Div. 2d 818, 311 N.Y.S.2d 527 (2d Dep t 
1970) (mem.), affld without opir>ian, 2~ N.Y.2d 873,271 N.E.2d 235, 
322 N.Y.S.2d 259 (1971); Teresta v. CIty of N.Y., 304 N.Y. 440, 108 
N.E.2d 397 (1952); III /'e Economou v. New York City Health & 
Hosps. Corp., 47 App. Div. 2d 877, 366 N.Y.S.2d 644 (1st Dep't 
1975) (per curiam); Handera v. Jamesville-DeWitt Cent. Schools, 82 
Misc. 2d 516, 369 N.Y.S.2d 920 (Sup. Ct. 1975). 

There also seems to be an increasing tendency to treat a public 
corporation the same as a private litigant. For example, in In re Engle 
v. County of Westchester, 38 App. Div. 2d 601, 328 N.Y.S.2d 601 (2d 
Dep't 1971) (mem.), the court dismissed an appeal from an order 
granting leave to serve a late notice of claim on the default of a public 
authority and affirmed an order denying it leave to open its default, 
while at the same time reversing an order granting leave to serve a late 
notice on the county, which had not defaulted. And in Martin v. City 
of Cohoes, 37 N.Y.2d 162, 332 N.E.2d 867, 371 N. Y.S.2d 687 
(1975), where the city pleaded and defended on the basis of plaintiff's 
failure to meet a prior "actual" notice charter provision although it had 
in fact been amended to require prior "written" notice, the Court of 
Appeals unanimously reversed the Appellate Division's dismissal of the 
complaint although the precise ground for the reversal is difficult to 
pinpoint. See note 245 infra. 

54Twenty-one of the 116 statutes cited in App. t'c" at p. 420 do so. 
E.g., N.Y. Gen. Munic. Law § 880 (McKinney 1974); N.Y. Priv. Hous. 
Fin. Law § § 667.!- 717 (McKinney Supp. 1975); N.Y. Pub. Auth. Law 

55 9 § 469 889 (MCKinney 1970). 
E.g., F.W. Woolworth Co. v. Stoddard, 156 A.2d 229 (D.C. Mun. App. 
1959); Helle v. Brush, 53 Ill. 2d 405, 292 N.E.2d 372 (1973); 
Thompson v. City of Aurora 325 N.E.2d 839 (Ind. 1975); Garber v. 
Wilkins Constr. Co., 121 Pa. L.J. 39 (1972). Compare Hamilton v. City 
of Anniston, 268 Ala. 559, 109 So. 2d 728 (1959), with Dixon v. City 

56 of Mobile 280 Ala. 419, 194 So. 2d 825 (1967). 
See 9 N.Y. Jud. Council Rep. 225, 230 (1943) (semble). But in other 
settings, compare Brinckerhoff v. Bostwick, 99 N.Y. 185, 190-91, 1 
N.E. 663,665-66 (1885), with Board of Educ. v. Town of Greenburgh, 
277 N.Y. 193, 195, 13 N.E.2d 76~l 770 (1938), and III re Hecht v. 

57Monaghan, 307 N.Y. 461, 468, 1211~.E.2d 421, 424 (1954). 
See text accompanxing notes 95-125 infra. 

5 ~See Apps. "E," "F ' and "GH at pp.424, 426, and 427, respectively. 
5 The author has been unable to ascertain precisely which of the local 

laws have found their way into city charters. Many, perhaps most, 
have. See., e.g., N.Y. Local Laws, 196~~ No.1, p. 68 (city of Dunkirk); 
Muszynski v. City of Buffalo, 29 N. Y.2d 810, 277 N.E.2d 414, 327 
N.Y.S.2d 368 (1971); Siegel v. Epstein, 21 App. Div. 2d 821, 251 
N.Y.S.2d 538 (2d Dep't 1964) (mem.), aff'd without opinion, 17 
N.Y.2d 639, 216 N.E.2d 341, 269 N.Y.S.2d 138 (1966) (city of Long 
Beach). The citations to the local laws and, with rare exception, to city 
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charler or administrative code are set forth in App. "D" at p. 422. 
60 Siegel v. Epstein is discussed in text accompanying notes 114-25 infra. 
61 See N. Y. Const. art. IX, § 2, subd. (c)(1938). 

Ch. 691~ § 13, f1945], N. Y. Laws 1494. 
62 N.y. unconsoL Laws § 7108 (McKinney Supp. 1975), (Port 

Authority of New York and New Jersey); Balzano v. Port of N.Y. 
Auth., 232 N.Y.S.2d 776 (Sup. Ct. 1962), aff'd mem., 23 App. Div. 2d 
573, 256 N. Y.S.2d 495 (2d Dep't), motion for leave to appeal granted, 
16 N.Y.2d 481, 261 N.Y.S.2d 1025 (1965); see McLaughlin, Civil 
Practice, 1963 Survey of N. Y. Law, 15 Syracuse L. Rev. 382, 393 

3 (1963). 
6 New York Civil Practice Law and Rules § 9802 (McKinney Supp. 

1975)(formerly section 341-b of the Village Law)[hereinafter cited as 
64N.Y. D.P.L.R.J. 

N.Y. Town Law § 65 subd. 3 (McKinney 1965); cf. In re Town of 
Islip v. Stoye, 29 N. Y. 2d 524, 272 N.E.2d 573, 324 N.Y.S.2d 79 
(1971), rev'g memo 35 App. Div. 2d 834, 317 N.Y.S.2d 230 (2d Dep't 
1970)(mem.); see III re Board of Educ. v. Wager Constr. Corp., 37 
N.Y.2d 283, 333 N.E.2d 353, 372 N.Y.S.2d 45 (1975)(construing § 

653813, subdivision 1, of the Education ~aw). . 
E.g., N.Y. Pub. Auth. Law art. I, tit. 1; art. 3, tIts. 2, 4, 7, 8, 9 
(McKinnev 1970). 

~~N.Y. Pub:Auth. Law § § 469, 469'a (McKinney 1970). 
N.Y. Const. art. X, § 5 (1938); N.Y. Unconsol. Laws § § 7111,7112 
(McKinney 1961); Balzano v. Port of N.Y. Auth., note 62 supra. 

68Caruso v. Village of Sloatsburg, 35 App. Div. 2d 988,317 N.Y.S.2d 
959 (2d Dep't 1970)(mem.). But c{. Stage v. Village of Owego, 48 
App. Div. 2d 985, 369 N.Y.S.2d 883 (3d Dep't 1975) (mem.). In 
Caruso, the court cited O'Connell Elec. Co. v. VHlage of Macedon, 197 
Misc. 22,93 N.Y.S.2d 901 (Sup. Ct. 1949), which in turn cited Arnold 
v. Village of North Tarrytown, 137 App. Div. 68, 122 N.Y.S. 92 (2d 
Dep't 1910), aff'd on opinion below, 203 N.Y. 536, 96 N.E. 1109 
(1911), but Arnold was construing the then § 322 of the Village Law, 
requinng the commencement of a personal injury action within one 
year after the cause of action accrued. Section 322 did not require the 
filing of a notice of claim. It is doubtful that Caruso can survive the 
Court of Appeals cases cited in note 64 supra. 

69 N. Y. Const. art. VI, § 9 (1938). For a sample of the problems caused 
by the court's limited jurisdiction, see De Vivo v. Grosjean, ·18 App. 
Div. 2d 158,368 N.Y.S.2d 315 (3d Dep't 1975) (plaintiff may sue a 
State employee in the Supreme Court although the State is under a 
duty to indemnify him); McCorkle v. Deg1, 74 Misc, 2d 611, 344 
N.Y.S.2d 802 (Sup. Ct. 1973) (indemnity claim against State hospital 
must be brought in the Court of Claims although principal action 

?Oproperly in the Supreme Court); see also cases cited in note 105 infra. 
See N.Y. Joint Leg. Comm. Rep. at 23 (1964). But ct 4 N.Y. Joint 
Leg. Comm. Rep. at 28 (1971). Citations to the relevant statutes and 
local laws are contained, respectively, in App. "C" at p. 159 and Apps. 
tiD," "E," "F" and "G" at pp. 422, 424, 426, 427. ;;N:.Y. Gen. Constr. Law § 66, subd. 1 (McKinney Supp. 1975). 
Id.,subds. 2·4 (McKinney Supp. 1975): 

"2. A 'municipal corporation' includes a county, city, town, village 
and school district. 

"3. A 'district corporation' includes any territorial division of the 
state, other than a municipal corporation, heretofore or hereafter 
established by law which possesses the power to contract indebtedness 
and levy taxes or benefit assessments upon real estate or to require the 
levy of such taxes or asseSsments, whether or not such territorial 
division is expressly declared to be a body corporate and politic by the 
statute creating or authorizing the creation of such territorial divison. 

"4. A 'public benefit corporation' is a corporation organized to 
construct or operate a public improvement wholly or partly within the 
state, the profits from which inure to the benefit of this or other 
states, or to the people thereof." 

? '3 Public authorities are the most prominent example. See the citations 
to sections of the Public Authorities Law in App. "C" at p. 420, see, 
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generally, Quirk v. Wein). A Short Constitutional History of Entities 
Commonly Known as J:ub/ic Authorities, 56 Cornell L. Rev. 521 

74(1971). 
See, e.g., N.Y. Gen. Munic. Law § § 522, 553, subd. l(b) 2, 554(1), 
and art. l5-B; § § 856, subd. 2; 880; and title 2 of art. 18-A 
(McKinnev 1974). 

75 See App, (cC" at p. 420. 
76See, e.g., N.Y. Pub. Hous. Law § 2, last paragraph (McKinney 1955); 

§ 157 (McKinney 1955 & Supp. 1975); art. 13 (McKinney Supp. 
77 1975 ). 

See, e.g., N.Y. Unconsol. Laws 11 § 4404, 4412, 7384, 7401 
(McKinney Supp. 1975). 

78 'fhe number of pu bUc authorities actually in existence may be more 
modest. See 1974 New York State Statistical Yearbook 180. Most 
public authorities are of limited duration. It is, therefore, probable 
that some, perhaps many, are no longer functioning although the 

79 statutes creating them have not been repealed. 
See App. "C" at p. 420. 

80 E.g., for the parking authorities covered in article 7 of the Public 
Authorities Law a notice of intention to commence an action must be 
filed within six months after the cause of action accrues. As for the 
authorities covered in article 3, § 569-a requires that a notice of 
intention to commence an action be filed within six months after the 
cause of action accrues, whereas § 734, by tortuous reference to § 

811397, requires compliance with § 50-e of the General Municipal Law. 
In article 7, for example, compare N.Y. Pub. Auth. Law § § 1416, 
1516 (McKinl1ey 1970) (90-day stay), with § § 1440, 1490 
(McKinney 1970) (30-day stay). 

821<'01' the incredible situation existing before the amendment to § 157 
of the Public Housing Law in 1971, see H1anko v. New York City 
Housing Auth., 19 N.Y.2d 937, 228 N.E.2d 399, 281 N.Y.S.2d 343 
(1967), a/f'g memo 23 App. Div. 2d 840, 259 N.Y.S.2d 661 (1st Dep't 
1965) (mem.), holding that§ 50-e of the General Municipal Law 
superseded the previously enacted provisions of § 157 of the Public 
Housing Law so far as the time for serving a notice of claim was 
concerned, but that § 157 and not § 50-i of the General Municipal 
Law applied so far as the time limited for commencing an action to 
enforce the claim was concerned because § 50-i did not apply to 

83public authorities, as indeed it did (and does) not. 
Reinhart V. Troy Parking Auth., 36 App. Div. 2d 654, 318 N.Y.S.2d 
852 (3d Dep't 1971) (mem.). . 

84 N.y. Unconsol. Laws § 7107 (McKinney 1961) (60 days), but § 7108 
permits a court to grant leave to serve a late notice of claim and 
commence an acti.on within three years after the cause of action 
accrues. 

85 See note 80 supra. But these seemingly mote liberal statutes give rise 
to their own problems since they contain no provision for leave t.o 
serve a late notice of claim. Since the courts are not bound by § 50-e, 
they might well apply pre-§ 50-e law. See notes 166-68 and 173 infra 

86 and accompanying text. 
Tice v. Atlantic Constr. Co., 52 App. Div. 284, 287, 65 N. Y.S. 79, 81 
(lst Dep't 1900). 

87 See, among many cases, DeMarco v. State, 43 app. Div. 2d 786, 350 
N. Y.S.2d 230 (4th Dep't 1973), a/f'd on memo below, 37 N. Y.2d 735, 
337 N.E.2d 131, 374 N.Y.S.2d 619 (1975); Kurtz V. State, 40 App. 
Div. 2d917, 338 N.Y.S.2d 345 (3d Dep't 1972) (mem.), aff'd 0/1 
opinion below, 33 N.Y.2d 828, 307 N.E.2d 46, 351 N.Y.S.2d 973 
(1973); see also McNamara, The COllrt 0/ Claims: its Development and 
Present Role ill the Uni/led Court System, 40 St. John's L. Rev. 1 
(1965). 

For another statute containin)l: _"jurisdictional requirements," see 
N. Y. Exec. Law § 625, subd. 3 (McKinney 1972), a statute that has, 
in other respects, received unusual construction. In l'e Johnsen v. 
Nissman, 39 App. Div. 2d 578, 331 N.Y.S.2d 796 (2d Dep't 1972) 

S 8 (mem.). 
Perhaps the words should be "has drawn little criticism" for some of 

I 
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the results reached under § 10 of the Court of Claims Act have been 
no more liberal than those reached under § 50-e of the General 
Municipal Law. See, e.g., as to § 10, Cantor v: State, 43 App. Div. 2d 
872, 351 N.Y.S.2d 197 (3d Dep't 1974) (mem.) (proper service upon 
the State is not proper service upon the New York State Thruway 
Authority although the State Attorney General, one of the persons 
served, nlso represents the Authority in legal matters); Dependable 
Trucking Co. v. New York State Thruway Auth., 41 App. Div. 2d 985, 
343 N.Y.S.2d 615 (3d Dep't 1973) (mem.) (claim mailed on 90th day 
but received on 91st, untimely); Modern Transfers Co. v. State, 37 
App. Div. 2d 756, 322 N.Y.S.2d 948 (4th Dep't 1971) (mem.) 
(ignorance of filing requirement is no excuse). And compare Lewis v. 
State, 25 N.Y.2d 881, 250 N.E.2d 880, 303 N.Y.S.2d 890 (1969), 
aff'g without opinion 26 App. Div. 2d 878, 274 N.Y.S.2d 255 (3d 
Dep't 1966) (mem.) (filing of claim for wrongful death by 
administratrix 87 days after heY' husband's death but two months 
before her appointment, not timely), with Winbush v. City of Mt. 
Vernon, 306 N.Y. 327, 118 N.E.2d 459 (1954) (serving of notice of 
claim under 1$ 50-e by next of kin before appointment as 
administratrix, which had occurred within the 90-day period, timely). 

Probably the saving feature of i1 10 of the Court of Claims Act IS 
contained m the last sentence of its subdivision 5: "But if the claimant 
shall be und~r legal disability, the claim may be presented within two 
years after such disability is removed." See note 276 illfra. See also 

89 N. Y. Const. art. III, ~ 19 (1938), for an identical provision. 
90 See note 80 §upra. " l< • 

See, e.g., N. Y. Educ. Law § ii 3u13, subd. 2; 6308, subd. 2 (McKlI1ney 
1972); N.Y. Mental Hygiene Law § 11.29 (McKinney Supp.1975); 
N.Y. Priv. Hous. Fin. Law ~ § 667, 717 ~McKinney SUp? 1975); cf~ 
N.Y. Town Law§ 67 (McKlI111ey 1965) ( 'or town supermtendent of 

91 highways"). 
See, e.g., N.Y. C.P.L.R. § 9802 (McKinney Supp. 1975). The 
disjunctive provision is rare in the local laws. Among those cited in 
App. "E" at p. 424, only the cities of Long Beach and Ogdensburg so 
provide. 

92 N.y. County Law § 52, subd. 2 (McKinney 1972); see text 
$)3 accompanying notes 285-96 infra. 

308 N.Y. 226,124 N.E.2d 295 (1954). 
94Id. at 230, 124 N.E.2d at 298 (emphasis in original), citing Kosiba V. 

City of Syracuse, 287 N.Y. 283, 39 N.E.2d 240 (1942), decided under 
§ 50-c of the General Municipal Law before its amendment by ch. 
694, § 2, [1945j N.Y. Laws 1488. 

: ~ 281 N.Y. 266, 22 N.E.2d 367 (1939) (per curiam). 
9,Id. at 268-69, 22 N.E.2d at 368. 

See, e.g., Sadler V. Horvath, 44 App. Div. 2d 905, 357 N.Y,S.2d 558 
(4th Dep't 1974) (mem.); Rusch v. Karpick, 20 App. Div. 2d 954, 248 
N.Y.S.2d 451 (4th Dep't 1964) (mem.). 

98N.Y. Educ. Law § 381.3 (McKinney 1972); N.Y. Gen. Munic. Law § 
50-j (McKinney Supp. 1975); N. Y. Pub. Auth. Law § 1212 (McKinney 
1970). 

99Sandak v. Tuxedo Union School Dist. No.3, 308 N.Y. 226, 231,124 
N.E.2d 295,298 (1954). 

100 E.g., Schubert v. Schubert Wagon Co., 249 N.Y. 253, 164 N.B. 42 
(1928); cf. Traub v. Dinzler, 309 N.Y. 395, 131 N.E.2d 564 (1955); 
Winnick v. Kupperman Constr. Co., 29 App. Div. 2d 261, 287 
N.Y.S.2d 329 (2d Dep't 1968); see W. Prosser, Handbook of the Law 
of Torts 311 (4th ed. 1971). 

101 When the pu blic corporation is under a du ty to indemnify its 
employee, the time limited for commencing an action against the 
employee is the same as the time limited for commencing an action 
against the public corporation. Fitzgerald v. Lyons, 39 App. Div. 2d 
473, 336 N.Y.S.2d 940 (4th Dep't 1972). As to the public 
corporations governed by § 50-i of the Genel'al Municipal Law, the 
time limited is one year and 90 days after the happening of the event 
upon which the claim is based. See also N.Y. Pub. Auth. Law § 1212 
(McKinney 1970). As to many other public corporatiol1s-ind~ed, as to 
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almost all other public corporations-the time limited is one year after 
the cause of action accrues. E.g., see N. Y. Pub. Auth. Law § § 1276, 

10 21299-p, 1299-rr (McKinney 1970); sce also notes 179 and 187 infra. 
As to the State of New York, sce N.Y. Pu b. Officers Law § 17 
(McKinney 1974). As to public corporations, there is no uniform 
policr,. Some statutes insulate particular employees from personal 
liabilIty. E.g., N.Y. Gen. Munic. Law § 205·b (McKinney 1974), a 
provision th!1t has led to at lenst one unfortunate result, Cavanaugh v. 
Peck, 71 MISC. 2d 1, 335 N.Y.S.2d 238 (Sup_ Ct. 1972); N.Y. Pub. 
Atlth. Law § 470 (McKinney 1970); § 666'a (McKinney Supp. 1975). 
Under most statutes, the public corporation assumes li1l.bility to the 
extent that it must save harmless specified employees for specified 
misconduct. E.g., N.Y. Gen. Munic.Law § § 50-c, 50-d (McKinney 
19(5); § 50-j (McKinney Supp. 1975). The 1975 amendment to § 
50-j raises one interesting problem, that of a county's liability for the 
"negligent act 01' tort" of its sheriff. See note 292 infra. It has been 
held that the duty to >;ave harmless includes the duty to defend. 
Stephens v. Department of Health of Orange County, 65 Misc. 2d 308, 

103317 N.Y.S.2d 210 (Sup. Ct. 1970). 
See note 98 supra. 

104 2 N.Y.2d 413, 114 N.E.2d 565, 161 N.Y.S.2d 52 (1957), favorably 
received by Thornton & McNiece, Torts & Workmen's Compensation, 

1051957 Sul't'ey of N. Y. Law, 32 N.Y.U.L. Rev. 1465, 1484 (1957) . 
. One court has held that the entry of judgment and not payment is the 

jurisdictional pre-requisite to the accrual of a claim for indemnity or 
contribution against the State. O'Sullivan v. State, 83 Misc. 2d 426, 
371 N.Y.S.2d 766 (Ct. CI. 1975) (also holding that the time within 
which the claim must be interposed is governed by the residual, 
six-month period of limitations). But another court has held that 
since a claim for contribution may be asserted "whether or not an 
action has been brought 01' a judgment has been rendered against the 
person from whom contribution i:, sought" (N.Y. C.P.L.R. § 1401 
(McKinney SuPP. 1975», 'he claim accrues for the purpose of filing a 
claim or notice of intention on the date of the State's alleged 
negligence. Leibowitz v. State, 82 Misc. 2d -124,371 N.Y.S.2d 110 (Ct. 
Cl. 1975) (also holding, however, that the residual, six-month period 
of limitations applies). On the accrual point, Leibowitz ignores the 
distinction between all original claim based on negligence and a claim 
for contribution, which is based on a "separable legal entity of 
rights .... " Dole v. Dow Chem. Co., 30 N.Y.2d 143,152,282 N.E.2d 
288, 294, 331 N. Y.S.2d 382, 390 (1972). And there is not even an 
intimation that the result reached in Leibowitz, on the accrual point, 
was hltended by the draftsman, Professor Occhiolino, or by the 
Judicial Conference. See Occhiolinol,,) 9th N.Y. Judicial Conference 
Rep. at 229, 231-32 (1974); 20th N. Y. Judicial Conference Rep. 211, 

106217-18 (1975). 
The Federal Tort Claims Act expressly provides that its notice of claim 
provisions "shall not apply to such claims as may be asserted undei' the 
Federal Rules of Civil Procedure by third party complaint, cross-claim, 
or counterclaim." 28 U.S.C. § 2675 (1970). 

Some jurisdictions have taken a different view. E.g., Bituminous 
Cas. Corp. v. City of Evansville, Ind., 191 F.2d 572 (7th Cir. 1951); 
Powell v. Brady, 30 Colo. App. 551, 496 P.2d 328 (1972), aff'd, 181 
Colo. 218 508 P.2d 1254 (1973); McGuire v. Hennessy, 292 Minn. 
429, 193 'N.W.2d 313 (1971) (per curiam); see also 56 Am. JUl'. 2d 
Municipal Corporations § 717 (1971). 

To be carefully distinguished is the situation where plaintiff has not 
complied with a prior notice of defect provision-a condition 
precedent to liability-in which case a third party claim will hot lie. 
Barry v. Niagara Frontier Transit System, 35 N.Y.2d 629, 324 N.E.2d 
312, 364 N.Y.S.2d 823 (1974). See text accompanying notes 47 and 

107 and 48 supra and 238-49 infra. 
30 N. Y.2d 143, 282 N.E.2d 2813, 331 N.Y.S.2d 382 (1972); see 
Developments in New Yorh Pmctic'c - Dole v. Dow Chemical Co.: .It 
Revolution in New York Law, 47 St. John's L. Rev. 185 (1972). See, 
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on the contribution point, Zillman v. Meadowbrook Hosp., 45 App. 
1 osDiv. 2d 267,270,358 N.Y.S.2d 466, 469 (2d Dep't 1974). 

Especially Kelly v. Long Island Lighting Co., 31 N.Y.2d 25, 286 
N.E.2d 241, 334 N.Y.S.2d 851 (1972), which accurately described 
Dole as a "refinement of the rule of contribution .... " Id. at 30, 286 

l09N.E.2d at 243, 334 N.Y.S.2d at 855. 
N. Y. C.P.L.R. art. 14 (McKinney Supp. 1975); see Occhiolino, 

110 Contribution,19th N. Y. Judicial Conference Rep. 217 (1974). 
111 N. Y. Gen. Oblig. Law § 15-108 (McKinney Supp. 1975). 
112 N.Y. C.P.L.R. § 1402 (McKinney Supp. 1975). 

The residual, six-year statute of limitations governs. N.Y. C.P.L.R. § 
213, subd. 1 (McKinney 1972); see OcchioIino, 19th N.Y. Judicial 
Conference Rep. at 229-31 (1974). 

113 The problem in the notice of claim area, no less than in the statute of 
limitations area, is {Or ~ated by the homage, pcrhaps undue, paid to the 
concept of when an indemnity or contribution claim accrues. The 
policy arguments for compelling reasonably prompt adjudication in 
one action of as many claims among as many parties as is possible 
without prejudice to the substantial right of any party, to wit, 
economy of judicial administration and the avoidance of circuity of 
action and inconsistent results, seem to outweigh continued adherence 
to a procedural (01' substantive) concept as to when a cause of action 
accrues. For a view by one scholar that the statute of limitations 
should generaJIy be one year after the defendant is served with a 
summons and complaint, see Occhiolino, 19th N.Y. Judicial 
Conference Rep. at 233 (1974). 

11421 App. Div. 2d 821, 251 N.Y.S.2d 538 (2d Dep't 1964) (mem.), aff'd 
without opinion, 17 N.Y.2d 639, 216 N.E.2d 341, 269 N.Y.S.2d 138 

115(1966). 
116See text accompanying notes 95 and 96 supra. 
117273 App. Div. 937, 78 N.Y.S.2d 21 (4th Dep't 1948) (mem.). 
118 Ch. 323, 11 1, [1936] N.Y. Laws 674. 

286 App. Div. 104, 142 N.Y.S.2d 465 (4th Dep't 1955). i ;~21 App. Div. 2d at 822, 251 N.Y.S.2d at 539 (emphasis in original). 
The Judicial Council was apparently of that view, as it wrote: 
ct ••• where a notice of claim is served pursuant to proposed new 
section 50-e, whether a copy of such claim shcrJld be served upon the 
appointee as well as the city itself, must depend on whether such 
appointee has been made a party to the action on the claim." 10th 

121 N. Y. Judicial Council Rep. at 230 (1943). 
122308 N.Y. 226, 124 N.E.2d 295 (1954). 
12/d. at 229, 124 N.E.2d at 297. 

Id. at 231,124 N.E.2d at 298. 
124 See text accompanying notes 19-27 supra. 
1250ttmann v. Village of Rockville Centre, 275 N.Y. 270,273,9 N.E.2d 

862, 863 (1937); see also Abbott v. Page Airways, Inc., 23 N.Y.2d 
126502,507,245 N.E.2d 388, 390, 297 N.Y.S.2d 713, 716 (1969). 
12712 N.Y.2d 151,187 N.E.2d 777, 237 N.Y.S.2d 319 (1962). 
1 Cary v. Koerner, 200 N.Y. 253, 259,93 N.E. 979,982 (1910). 

2 s Schmidt V. Merchants Despatch Transp. Co., 270 N.Y. 287, 200 N.E. 
824 (1936); Schwartz v. Heyden Newport Chem. Corp., 12 N.Y.2d 
212, 188 N.E.2d 142, 237 N.Y.S.2d 714, motion /0 amend remittitw 
granted, 12 N.Y.2d 1073, 190 N.E.2d 253,239 N.Y.S.2d 896, cert. 

12S::lenied, 374 U.S. 808J1963). . 
130E.g., N. Y. C.P.L.R. Ii § 203 (f), 213, para. 8 (McKmney Supp. 1975). 

So, too, in rulOther setting.1, is hoc v. Home Ins. Co., 17 N. Y.2d 239, 
217 N.E.2d 136, 270 N.Y.i::i.2d 412 (1966). 131 5 App. Div. 2d 62,169 N.Y.S.2d 81 (4th Dep't 1957), aff'd without 

3 opinion, 5 N.Y.2d 818, 155 N.E. 122, 181 N.Y.S.2d 212 (1958). ; 3; 5 App. Div. 2d at 64, 169 N. Y.S.2d at 84. 
Id. at 66, 169 N.Y.S. 2d at 86. 

134 Mendel v. Pittsburgh Plate Glass Co., 25 N. Y.2d 340, 253 N.E.2d 207, 
305 N.Y.S.2d 490 (1969) (4-3); Symposium on Mendel u. Pittsburgh 
Plate Glass Co., 45 St. John's L. Rev. 62 (1970). Mendel was expressly 
and unanimously overruled in Victorson v. Bock Laundry Machine 
Co., 37 N_Y.2d 395, 335 N.E.2d 275, 373 N.Y.S.2d 39 (1975). 
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135 30 N.Y.2d 337, 284 N.E.2d 569,333 N.Y.S.2d 410 (1972). 
136,1'7. Y. Ct. C1. Act )i 10, subd. 5 (McKinney 1963), set forth in full in 

note 276 infra; see also N.Y. Canst. art. III, § 19 (1938), for an 
identical provision. 137 35 App. Div. 2d 855,315 N.Y.S.2d 216 (3d Dep't 1970) (mem.). 

13 SThe dissenting judges relied upon cases saying that "claim accrued" 
does not mean 'cause of action accrued," that a claim accrues when it 
is complete, when the damages have been ascertained, alld it is from 
that point that the time within which to file a claim starts to run. E.g., 
Edlux Constr. Corp. v. State, 252 App. Div. 373,'374, 300 N.Y.S. 509, 
(3d Dep't 1937), aff'd without opinion, 277 N.Y. 635, 14 N.E.2d 197 
(1938). But in Edlllx, as the author reads it, the distinction drawn 
between "claim accrued" and "cause of action accrued" was really 
another way of distinguishing between the point from which the 
statute of limitations should begin to run ("claim accrued") from the 
point at which one first had a right to sue ( 'cause of action accrued"). 
In In re Board of Educ. v. Wager Constr. Corp., 37 N.Y.2d 283, 333 
N.E.2d 353, 372 N.Y.S.2d 45 (1975), the Court of Appeals held that 
service of a timely notice of claim pursuant to subdivision 1 of § 3813 
of the Education Law was a condition precedent to arbitration as well 
as to a judicial action or proceeding. In the course of his opinion, Chief 
Judge Breitel (author of the majority opinion in Boland) wrote: 
" ... The claims of the contractors 'accrued' when their damages accrued 
(as distinguished from the event which incurs them), that is, when 
their damages were ascertainable .... " 37 N.Y.2d at 290, 333 N.E.2d 
at 357, 372 N.Y.S.2d at 50. See also Chartrand v. State, 46 App. Div. 

1392d 9.11 362 N.Y.::l.2d 23'L 239 (3d Dep't 1974) (mem.). 
4 30 N. r.2d at 341, 284 N.~.2d at 571, 333 N.Y.S.2d at oj,] 3. 

1 0 Crapo v. City of Syracuse, 183 N.Y. 395,76 N.E. 465 (1906), Joseph 
v. McVeigh, 285 App. Div. 386, 137 N.Y.S.2d 577 (1st Dep't), motion 
for leape to appeal granted, 285 App. Div. 941 139 N.Y.S.2d 894, 
aff'd without opinion, 309 N.Y. 877, 131 N.E.2d 289 (1955); cf. 
Winbush v. City of Mount Vernon, 306 N.Y. 327, 118 N.E.2d 459 

141(1954). 
N.Y. E.P.T.L. § 5-4.1 (McKinney 1967). In actions against public 
corporations, however, the period may be more than two years, 
Santaniello v. DeFrancisco, 74 Misc. 2d 229, 344 N.Y.S.2d 589 (Sup. 
Ct. 1973), afl'd without opinion, 44 App. Div. 2d 831, 355 N.Y.S.2d 
569 (2d Dep't 1974), or less, Erickson v. Town of Henderson, 30 App. 

142Div. 2d 282, 291 N.Y'.S.2d 403 (4th Dep't 1968). 
This may, of course, lead to the result that a notice of claim may be 
timely though served long after the statute of limitations has run. 
Erickson v. Town of Henderson, 30 App. Div. 2d 282, 291 N.Y.S.2d 

143403 (4th Dep't 1968). 
1 See text pp. 397-403 
1: ~ See note 53 supra. 

E.g., Pugh v. Board of Educ. Cent. Dist. No.1, 30 N.Y.2d 968, 287 
N.E.2d 621, 335 N.Y.S.2d 830 (1972), aff'g without opinion 38 App. 
Div. 2d 619, 326 N.Y.S.2d 300 (3d Dep't 1971) (mem.), discussed at 
te?'t pp. 400-1.1 Martinez v. New YOfk City Transit Auth., 33 App. 

146 Dlv. 2d 6G9, 30D N. Y.S.2d 34 (1st Dep t 1969) (mem.). 
Blecker v. City of N.Y., 24 App. Div. 2d 714, 263 N.Y.S.2d 348 (1st 

147Dep't 1965) (mem.). 
In re DeFelice v. Board of Educ. of City of N.Y., 37 App. Div. 2d 930, 

148326 N.Y.S.2d 89 (lst Dep't 1971) (mem.). 
In re Bloom v. New York City Transit Auth., 19 App. Div. 2d 521, 

149240 N.Y.S.2d 124 (1st Dep't 1963) (mem.). 
In re Ostrander v. City of Syracuse, 33 N.Y.2d 960, 309 N.E.2d 353 
N.Y.8.2d 732 (1974), aff'g memo 40 App. Div. 2d 622, 336 N.Y.S.2d 

150558 (4th Dep't 1972) (mem.). 
Is/d. 
1 52 For extreme examples, see note 165 infra. 

In re Tashjian v. Cent. School Dist. No.5, 38 App. Div. 2d 1006, 329 
N.Y.S.2d 982 (3d Dep't 1972) (mem.); Biancoviso v. City of N.Y., 285 
App. Div. 320, 137 N.Y.S.2d 773 (2d Dep't 1955); see In re Crume v. 
Clarence Cent. School Dist. No.1, 43 App. Div. 2d 492, 495, 353 
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N.Y.S.2d 57~l 582 (4th Dep't 1974}; cf. In re Rosenberg v. City of 
1 3 N.Y., 309 N,x, 304,130 N.E.2d 629 1955. 

5 Judge Scileppi reviewed the cases in n re l.1urray v. City of N.Y., 30 
N.Y.2d 113, 116-19, 282 N.E.2d 103, 105-07, 331 N.Y.S.2d 9,11-14 
(1972); see also In re Biberias y. New York City Transit Auth., 27 

154 N.Y.2d 890,265 N.E.2d 775,317 N.Y.S,2d 365 (1970) (mem.). 
In re Crume v. Clarence Cent. School Dist. No.1, 43 App. Div. 2d 492, 

155353 N.Y.S,2d 579 (4th Dep't 1974). 
1 6 See note 153 supra. 

5 In re Pandoliano v. New York City Transit Auth., 17 App. Div. 2d 
951, 234 N.Y.S.2d 99 (2d Dep't 1962) (mem.), seemed to settle the 
problem in favor of the infant cfaimant until the restrictive 
interpretations in In re Anderson v. County of Nassau, 31 App. Diy. 2d 
761, 297 N.Y.S.2d 665 (2d Dep't 1969) (mem.), a\ld in In re Bauer v. 
City of N.Y., 33 App. Diy. 2d 784, 307 N.Y.S.2d 183 (2d Dep't 1969) 

1 7 (mem.). 
1 ~8 See note 153 supra. 
1 9 30 N.Y.2d 113, 282 N.E.2d 103,331 N,Y.S.2d 9 (1972). 

5 Effective September 1, 1974, the age of majority was, for most 
purposes, reduced to 18 years. Chs. 889·940, [1974] N.Y. Laws 1375 

160 (McKinney). 
16130 N.Y.2d at 119, 282 N.E.2d at 107,331 N,Y.S.2d at 14. 
16/d., at 120, 282 N.E.2d at 108,331 N.Y.S.2d at 15. 

Sherman y. Metropolitan Transit Auth., 44 App. Div. 2d 533, 353 
N.Y.S.2d 453 (1st Dep't 1974) (mem.) (3-2), modified mem., 36 
N. Y.2d 776, 329 N.E.2d 673, 368 N.Y.S.2d 842 (1975); In re Febles 
v. City of N.Y., 44 App. Div. 2d 369, 355 N.Y.S.2d 147 (lst Dep't 
1974) (3-2); In re Potter v. Board of Educ. of the City of N.Y., 43 
App. Div. 2d 248, 350 N.Y,S.2d 671 (1st Dep't 1974) (3-2). 

163 38 App. Div. 2d 992, 329 N.Y.S.2d 430 (3d Dep't), affd mem., 31 
164 N. Y.2d 814, 291 N.E.2d 586, 339 N.Y.S.2d 463 (1972). 

E.g .. Speranza v. City of N.Y., 10 Misc. 2d 127, 171 N.Y.S.2d 604 
(Sup. Ct. 1958), relJ'd mem., 7 App. Div. 2d 936, 183 N.Y.S.2d 785 
(2d Dep't 1959), aff'd without opinion, 11 N. Y.2d 917, 183 N.E.2d 
76, 228 N.Y.S.2d 671 (1962); see McLaughlin, Ciuil Practice, 1962 
Survey of N. Y. Law, 14 Syracuse L. Rev. 347, 352 (1963). Accord, In 
Re Banas v. City of Syracuse, 204 Misc. 201,125 N.Y.S.2d 490 (Sup. 
Ct.), aff'd without opinion, 282 App. Div. 826, 122 N.Y.S.2d 532 
(4th D_ep't), motion for leave to appeal denied, 282 App. Div. 850, 
125 N.Y.I:i.2d 288 (4th Dep't), 306 N. Y. 981 (1953,. 

The facts in Speranza, as they appear in the opinion at Special 
Term, were these. On August 16, 1955, Mrs. Speranza, then in her 
sixth month of pregnancy, fell on a public highway. On October 19, 
1955, a notice of claim was timely filed on behalf of herself and her 
husband. That very notice, however, also included a statement as to 
the possible wrongtul death of the unborn child. 

The child, apparently normal, was born on December 7,1955. The 
first sign that something was amiss was noted when the child was five 
and half months old; other signs appeared when he was 17 months old. 
The parents thereafter moved for leave to amend their notice of claim 
in behalf of the infant alld for leave to serve a supplemental summons 
and complaint. Special Term granted the motion, invoking subdivision 
6 of § 50-e. The Appellate Division reversed, holding that the 
amendment was not authorized under subdivision 6 and that the 
motion was not made within the one-year maximum period specified 
in subdivision 5. The Court of Appeals affirmed. 

The facts cried out for a contrary result. Even courts in other 
jurisdictions that generally uphold the constitutionality of their notice 
of claim statutes have taken the view that they would be subject to 
constitutional attack if rigidly applied to infants and persons under 
other disability. E.g., McCrary v. City of Odessa, 482 S.W.2d 151 (Tex. 
1972); Cook v. State, 83 Wash. 2d 599, 521 P.2d 725 (1974). And it 
should not be overlooked that the first case to strike down a notice of 
claim statute on constitutional grounds involved an infant rendered 
permanently blind from an automobile accident. See text accompany
ing note 36 supra; see also note 166 infra. Hard cases do not always 
make bad law! 
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165Corso v. City of N.Y., 42 \-lisc. 2d 677,248 N.Y.S.2d 816 (Sup. Ct. 
1964) (amnesia resulting fr0111 accident lasted nearly two years); see 
McLaughlin, Civil Practice, 1964 Survey of N. Y. Law, 16 Syracuse L. 
Rev. 419,424-25 (1964). 

Even when a prisoner's right to sue was suspended and his time 
limited for commencing an action was extended during his 
imprisonment (but for not more than ten years), his time for serving a 
notice of claim was not extended. Visconti v. City of N.Y., 45 App. 
Div. 2d 480, 359 N.Y.S.2d 307 (1st Dep't 1974). A fortiori today, 
when his right to sue is not suspended, N. Y. Civil Rights Law § § 79, 
79-a (McKinney Supp. 1975), and the time limited for commencing an 
action is not extended, N.Y. C.P.L.R. § 208 (McKinney Supp. 1975). 
Both statu tes were amended by ch. 687, § § 1-3, [1973 j N. Y. Laws 

1 66 1296 (McKinney). 
Russo v. City of N. Y., 258 N. Y. 344, 179 N.E. 762 (1932); Murphy v. 
Village of Ft. Edward, 213 N.Y, 397, 107 N.E. 716 (1915); see In re 
Martin v. School Board (Long Beach), 301 N.Y. 233, 239, 93 N.E.2d 
655,658 (1950) (dissenting opinion). 

The words of Judge Froessel, dissenting in Marlin, ring loud and 
clear: "It is no answer to say that it is not ordinarily impossible for an 
immature infant. to have claims filed and suit" brought in its behalf. 
Such an infant's rights may not be made dependent upon the fidelity 
of others." 301 N.Y. at 243, 93 N.E. 2d at 660. 

167 9th N.Y. Judicial Council Rep. at 231-32 (1943). Much of the 
litigation and hardship that has resulted from the arbitrary, inflexible 
one-year bar-most pronounced in cases of infancy and mental or 
physical incalJacity-would have been avoided had the Legislature 
adopted the Council's recommendation, to wit: "Where the claimant is 
an immature infant, or mentally or physically incapacitated, the notice 
may be given within a reasonable time after such disability ceases, 
although the stated period has expired." Id. at 229. 

168N.Y. Law Revision Comm'n Rep. at 579 (1959); see also id. at 585-86, 
591-93. 

1 69 Both the one-year bar and the causal requirement would be removed 
170for infants. See text pp. 38.5, 387-8. 

E.g., In re Rosenberg v. City of N.Y., 309 N.Y. 304, 130 N.E.2d 629 
(1955); Prude v. County of Erie, 47 App. Div. 2d III 364 N.Y.S.2d 
643 (4th Dep't 1975); In re Reynolds v. Greece Cent. School Dist., 36 
App. Div. 2d 1020, 321 N.Y.S.2d 668 (4th Dep't) (mem.), motion for 

171 leave /6 appeal de.nied, 29 N.Y.2d 485, 325 N.Y.S.2d 1025 (1971). 
E.g., Moore v. City of N.Y., 302 N.Y. 563, 96 N.E.2d 619 (1951~, 
reu'g without opinion 276 App. Div. 585,96 N.Y.S.2d 324 (1st Dep t 

1 721950); see note 165 supra. 
See note 165 supra. ; 7! See notes 167 and 168 supra. 

7 Both the one-year bar and the causal requirement would be removed. 
5 See text pp. 385, 387·8. i ~ 6 See N. Y. Statutes § 123, subd. b (McKinney 1971). 

1 ? 7 See text accompanying note 71 supra. 
178 See, e.g., notes 80 and 84 supra. 

Since the author cannot state with certainty that he has found all of 
the New York prOVisions relating to notices of tort claims against 
public corporations, he can hardly do so as to other jurisdictions. 
Indeed, as to them, he has made no attempt to ascertain whether they 
have local laws relating to notices of claim, but has limited himself to 
the statu tory codifications. And even these must be negotiated with 
care because they differ, for example, as to the public entity involved, 
the type of tort for which the entity is liable, the basic time period for 
serving a notice of claim, the time, if any, within which leave to serve a 
late notice lnust be sought, and the tolls, if any. for infancy or mental 
or physical incapacity. (As to the tolls, see note 188 infra.) 

Without ordinarily pl11pointing any of the many disparities, here are 
the basic time periods prevailing in most of the other jurisdictions: 

United Slales: Tort claim is barred unless presented in writing 
within two years after claim accrues or action begun within six months 
after date of mailing of final denial 01' expiration of six months 
without action. 28 U.S.C. §§ 2401(b), 2675 (1970). 

-~--- ----------- ---
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Alabama: Six months after cause of action accrues. Ala. Code tit. 
37), ~§ 476, 504 (1958). 90 days from receipt of injury. ld. § 659 
(1\:15g) (City of Birmingham). 

California: 100 days after accnlal of cause of action. Cal. Gov't 
Code § 911.2 (West 1966). 

Colorado: 90 days after discovery of injury. Colo. Rev. Stat. § 
24-10-109 (1973). 

ConnectIcut: B-e state: 60 days after injury, Conn. Gen. Stat. Rev. is 
13a-144 (1972); 30 days if snow or ice, ld. § 13a-149. Re city ana 
borough: 30 days after injury from mob, ld. §' 7-108; re town, city or 
l:lorough: six months after accnlal, ld. is 7-465. 

District of Columbia: six months af'ter injury or damage sustained. 
D.C. Code EncycL Ann. § 12-309 (1966). 

Georgia: six months of the happening of the event. Ga. Code Ann. 
§ 69-308 (1967). 

Idaho: 120 days from date claim arose or imputed discovery, 
whichever is later. Idal10 Code § § 6-905, 6-906 (Supp. 1974). 

Illinois: One year from date i'njury or cause of action was received 
or accrued. III. Ann. Stat. is 8-102 (Supp. 1975). 

Indiana: 180 days after loss occurs. Ind. Ann. Stat. § § 34-4-16.5-6, 
34-4-16.5-7 (Burns Supp: 1974), 

Iowa: Commence action within six months unless notice presented 
within 60 days. Iowa Code § 613A.5 (Supp. 1975). 

Kansas: Six months after inju ry. Kan. Stat. Ann. § 12-105 (1973). 
Kentuchy: 90 da;(s after occurrence from defect'in thoroughfare. 

Ky. Rev. Stat. Ann. S 411.110 (1972). 
Maine: 14 days after injury or damage from defective highway, 

town way, causeway or bridge if 24 hours actual notice of defect. Me. 
Rev. Stat. Ann. tit. 23, § 3655 (1965). 

Maryland: 180 days after injury or damage sustained, but court 
may, upon motion and for good cause shown, entertain suit 
notwithstanding noncomp'liance unless defendant shows prejudice. Md. 
Ann. Code art. 57, is 18 (SUpp. 1974). 

lvlassachusetts: go days after injury from defective ways, but 
noncompliance no defense in snow or ice case unless defendant proves 
prejudice. Mass. Gen. Laws Ann. eh. 84, § 18 (Supp. 1975). Re crime 
victims, one year from occurrence or 90 days after death, whichever is 
earlier. Id. ch. 258A, § 4. 

Michigan: 180 days after injury occurred. Mich. Camp. Laws Ann. 
§ 691.1404 (Bupp. 1975). 

Mi/lnesota: 60 days after loss or injury discovered but none for 
intentional tort or involving motor vehicle. Minn. Stat. Ann. § 466.05 
(Supp.1975). 

Missouri: All re street defects. Cities of first class, 60 days, Mo. 
Ann. Stat. is 73.950 (Vernon 1952); of second class, 30 days, ld. § 
75-860; of trlird class, 90 days, ld. S 77.600; of fourth dass, 90 days, 
ld. Q 79.480; of 100,000 inhabitants, 90 days, ld. § 82.210. 

lv'tontana: 120 days from date claim arose or Imputed discovery, 
whichever is earlier. Mont. Rev. Codes Ann. § § 82-4311, 82-4312 
(Supp.1975). 

Nebraslw: One year after claim accrued. Neb. Rev. Stat. § 23-2416 
(1970). 

Nevada: Six months from time payable. Nev. Rlw. Stat. §§ 
24'1.245,244.250 (1973). 

New Hampshire: 60 days before commencement of action. N.H. 
Rev. Stat. Ann. § 49-A:86 (SupP. 1973). 10 days from date of injury 
on bridge, culvert or embankment. Id. §s 247:17.247:25 (1964). 

New Jersey: 90 days after accrual. N.J. Stat. Ann. § 59:8-8 (Supp. 
1975). 

North Dakota: 90 days after injury. N.D. Cent. Code § 40-'12-01 
(1972). 

Ohlahoma: For other than wrongful death, 30 days after loss or 
injUl'Y. Okla. Stat. Ann. tit.l1, § 1756(a) (Supp. 1974). For wrongful 
death, one year after injury. ld. § 1756(b). 

Oregon: For other than wrongful death, 180 days after loss or 
injUl'Y. Ore. Rev. Stat. § 30.275(1) (Supp. 1974). For wrongful death, 
one year after injury. fd. § 30:275(2). 

-
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Pennsylvania: Six months from date of negligrmce. Pa. Stat. Ann. 
tit. 53, § 5301 (1972). Re metropolitan transportation authority, six 
months after accrual. {d. tit. 66, § 2036 (SuPp. 1975) 

Rhode Island: 60 days from injury on highway or bridge. R.I. Gen. 
Laws Ann. § 45·15-9 (Supp. 1974). 

South Carolina: Three months from injury. S.C. CodC' Ann. § 
10-2623 (1962). 

South Dakota: 60 days aftt'!' injury. S.D. Compiled Laws Ann. § 
9-24-2 (1968). 

Tennessee: 90 days after injury for street and highway defects. 
Tenn. Code Ann. § 6-1fJ03 (1971). 

Texas: Except where there is actual notice, six months from date of 
incident. Tex. Rev. Civil Stat. Ann. art. 6252-19 (SuPp. 1974). 

Utah; Against city or incorporated town. six months aftC'r injury or 
damage. Utah Code Ann. § 10-7-77 (Supp. 1975). Against any other 
political subdivision, 90 days after cause ')f action arises. ld. § 
63-30-13 (1968). 

Vermont: Re bridge or culvert, 20 days after occurrence. Vt. Stat. 
Ann. tit. 19, Q 1373 (1968), 

Virginia: SIx months aftt'r accrual. Va. Code Ann. § 8-653 (Supp. 
1973). 

Washillgton: 120 days from date claim arose. Wash. Rev. CadI? Ann. 
R§ 4.92.100,4.96.020 (SuPP. 1974). Or 120 days from date damage 
occurred or injury sustained. Id. §§ 35.31.020,35.31.040,36.45.010. 

Wisconsin: Re town and county liability for highw~ defects, 120 
days after the happening of the event. Wis. Stat. Ann. ~ 81.15 (Supp. 
1975). For all other tort actions except against state officer or 
employee, same period but noncompliance no bar if defendant had 
actual notice and injured party shows absence of prejudice to 
defendant. ld. R 895.43(1) (1966). For state officer or employee, 
service on the attorney general 90 days after the event. ld. § 895.45 
(Supp.1975). 

IVyominf{: Re city or town Iiabilitv for bridge, street, sidewalk or 
thoroughfare defects, 30 days after the injury or damag\l. Wyo. Stat. 
Ann. ~ 15.1-275 (1959). Re claims against the state, one year after 
accruar. Id. § 9-71. 

179 As to the public corporations specified in or otherwise governed by § 
50-i the period is one year and 90 days. N.Y. Gen. Munic. Law § 50·i 
(Mckinney 1965). As to almost all other public corporations, the 
period is one year after the cause of action accrues. See, e.g., the 
citations to the authorities governed by article 7 of the Public 
Authorities Law at App. "C," p. 420. One exception is N.Y. H'way 
Law § 139 (McKinney 1962) {"within one year from the date of 

18 service of the notice"). 
°Ch. 109, § 7 [1975] N.Y. Laws 137 (McKinney), that chapter 

amending as well many other chapters of the consolidated laws. The 
amendment to N.Y. C.P.L.R. § 208 (McKinney SuPp. 1975) limited 
the extension of the statute of hmitations fOl' infancy to 10 years after 
a cause of action for medical malpractice accrues, although it was not 
put quite that way. Section 208, as amended, reads as follows: 

"If a person entitled to commence an action is under a disability 
because of infancy or insanity at the time the cause of action 
accrues, and the time otherwise limited for commencing the action is 
three years or more and expires no later than three years after the 
disability ceases, or the person under the disability dies, the time 
within which the action must be commenced shall be extended to 
three years after the disability ceases or the person under the 
disability dies, whichever event first occurs; if the time otherwise 
limited is less than three years, the time shall be extellded by the 
period of disability. The time within which the action must be 
commenced shall not be extended by this provision beyond ten 
years after the cause of action accrues, except, in any action other 
than for medical malpractice, where the person was under a 
disabilitv due to infancY. This section shall not apply to an action to 
recover a penalty or forfeiture, or against a sheriff or other officer for 
an escape." 
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181 Erickson v. Town of Henderson, 30 App. Div. 2d 282, 291 N.Y.S.2d 
182403 (4th Dep't 1968). 
183See text pp. 401-2. 
184 See note 180 supra. 

18 sIf· situation that presently exists as to claims for wrongful death. See 
note 181 supra. 

186 N.y. Law Rev. Comm'n Rep. at 579 (1959). Justice Hamilton of the 
Supreme Court of Washington put it this way: 

"Certainly the legislature in enacting the aforementioned proviso to 
RCW 4-92.100 [if claimant incapacitated or a minor, claim may be 
filed by relative, attorney or agent] could not have intended such a 
harsh and unjust result - a result which invidiously discriminates 
between those who are tortiously injured to the point of mental or 
physical incapacity for 4 or more months and those who are more 
fortunate and suffer less disabling injuries." 

187 And see Judge Froessel's dissent in Martin at note 166 supra. 
N.Y. Ct. Cl. Act § 10 subd. 5 (McKinney 1963), permits one under 
legal disability to present a claim within two years after the disability 
is removed. Cf, N. Y. Unconsol. Laws § 71 08 (McKinney Supp. 1975) 
which gives the court discretion to permit service of a late notice and 
the commencement of the action "within a reasonable time but in any 
event within three years after the cause of action accrued." See, as to 
§ 7108, notes 62 and 67 supra and accompanying text. 

188Most of the statutes reflect greater concern for persons under mental 
or physical incapacity than they do for infants. See Ind. Stat. Ann. § 
34-4-16.5-8 (Supp. 1974) (within 180 days after "incompetency" is 
removed); Mass. Gen. Laws Ann. ch, 84, § 19 (Supp.1975) (within 30 
days after "physical or mental" incapacity is removed); Mich. Compo 
Laws Ann. ~ 691.1404 (Supp. 1975) (within 180 da;¥s after 
termination of physical or mental disability); N.J, Stat. Ann. S 59:8-8 
(Supp. 1975) (infant or incompetent person may commence action 
within the time limitations "after his coming to or being of full age or 
sane mind"); N.D. Cent, Code § 40-42-01 (1968) (within 90 days after 
mental incapacity is removed); R.I. Gen. Laws Ann. § 9-31-2 (Supp. 
1974) (within 10 days after physical or mental incapaCity is removed); 
Utah Code Ann. § 10-7-77 (Supp. 1975) (within 6 months after 
happening of injury or damage or within one year after infant reaches 
majority, whichever is longer); Va. Code Ann. § 8-653 (Supp. 1973) 
(toll of six-month period during mental or physical disability). See also 
the Texas and Washington cases cited in note 164 supra. 

189 In re Murray v. City of N.Y., 30 N.Y.2d 113, 282 N.E.2d 103, 331 
N.Y.S.2d 9 (1972), discussed in text accompanying notes 158-61 
supra. 

190 As they do in California, where the basic filing period is 100 days and 
the outside period one year. Whitfield v. Roth, 10 Cal. 3d 874, 519 
P.2d 588, 112 Cal. Rptr. 540 (1974). 

191 See Victorson v. Bock Laundry Machine Co., 37 N.Y.2d 395, 404, 335 
N.E.2d 275, 279. 373 N.Y.S.2d 39, 44 (1975). !:i See, e.g., Sherman v. Metropolitan Transit Auth., note 162 supra. 
See text pp. 405-7. 

194 308 N.Y. 226,124 N.E.2d 295 (1954). 
195 281 N.Y. 266, 22 N.E.2d 367 (1939) (per curiam). 
196 21 App. Div. 2d 821, 251 N.Y.S.2d 538 (2d Dep't 1964) (mem.), aff'd 

without opinion, 17 N.Y.2d 639, 216 N.E.2d 341, 269 N.Y.S.2d 138 
(1966). 

1 :~See text accompanying notes 93-102 and 114-25 supra. 
~ 99 See note 98 supra. 
002 N.Y.2d 413,141 N.E.2d 565, 161 N.Y.S.2d 52 (1957). 

2 30·N.Y.2d 143,282 N.E.2d 288,331 N.Y.S.2d 382 (1972). 
201 At text accompanying notes 104-13 supra. 
202 At text accompanying notes 126-42 supra. 
203Proposed new paragraph (d) of subdivision 1 of section 50-e, at text p. 
204 386. E.g., Widger v. Cent. School Dist. No.1, 18 N.Y.2d 646, 219 N.E.2d 

425, 273 N.Y.S.2d 72 (1966), reu'g memo 23 App. Div. 2d 811, 258 
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N.Y.S.2d 195 (4th Dep't 1965); Montana v. Village of Lynbrook, 23 
20SApp. Div. 2d 585,256 N.Y.S.2d 651 (2d D~'t 1965) (mem.). 

9th N.Y. Judicial Council Re . at 233 (1943 . 
20G S !!e Treen Motors Corp. v. \fan Pelt, 106 isc. 357, 360, 174 N.Y.S. 
~o 500,503 (Sup. Ct. 1919). 
~ 7 Sandak v. Tuxedo Union School Dist. No.3, 308 N.Y. 226, 124 

N.E.2d 295 (1954). 
20S Milier v. County of Putnam, 32 App. Div. 2d 827, 302 N.Y.S.2d 377 

(2d Dep't) (mem.), aftd without opinion, 25 N.Y.2d 664, 254 N.E.2d 
773,306 N.Y.S.2d 473 (1969). 

209 E.g., the authorities governed by article 7 of the Public Authorities 
Law. See App. "C" at p. 420. 

21 o E.g., Cavaliere v. New York City Transit Auth., 36 App. Div. 2d 532, 
211318 N.Y.S.2d 584 (2d Dep't 1971) (mem.). 
212 ~h. 393, §.1, [1951] N.Y. Laws. 1059. . 

E.g., MelIsl v. Cent. School DISt. No.1, 25 App. Dlv. 2d 54, 266 
213N.Y.S.2d 933 (3d Dep't 1966). 
21435 Misc. 2d 92, 231 N. Y.S.2d 142 (Sup. Ct. 1962). 

ld. at 96,231 N.Y.S.2d at 145. 
215 23 App. Div. 2d 585, 256 N.Y.S.2d 651 (2d Dep't 1965) (mem.). 
216Montez v. Metropolitan Tl'ansp. Auth., 43 App. Div. 2d 224, 350 
217 N. Y.S.2d 665 (1st Dep't 1974) (per curiam). 

E.g., Sayre v. Long Island R.R., l'r.Y.L.J., March 20,1974, p. 18, col. 3 
(App. Term 2d Dep't); Hills Supermarkets, Inc. v. Long Island R.R. 

218 N.Y.:J:,.J., July 1, 1974, p. 15, col. 6 (App. Term 2d Dep't). 
21 ,E.g., N.Y. c.P.~.R. Q§ 308, 311 (Mc~\'inney 1972 & Supp. 1975) . 

. Bender v. JamaIca Iiosp., 46 App. DIV. 2d 897,361 N.Y.S.2d 937 (2d 
Dep't 1974) (mem.); Bender v. New York City Health & Hosps. Corp., 
46 App. Div. 2d 898, 361 N.Y.S.2d 939 (2d Dep't 1974) (mem.). But 
at. In re Economou v. New York City Health & Hosps. Corp., 47 App. 

220 Div. 2d 877, 366 N. Y.S.2d 644 (1st Dep't 1975) (per curiam). 
221 See the Bendel' cases cited in note 219 supra. 
222 See note 219 supra. 
"23 Ch.1016, § 1, rI969]A N.Y. Laws 2514. 224 47 App. Dlv. 2a at 87/;;, 366 N.Y.S.2d at 646. 

Designate the attorney for every public corporation as one to whom a 
notice of claim may be delivered and validate, under specified 
circumstances, the service as against the corporation against which the 
claim exists although it is not the corporation against which the claim 

225 was specifically asserted. See text pp. 393'4, 394-5. 
22658 Misc. 2d 259, 295 N.Y.S.2d 131 (Sup. Ct. 196H). 
227Id. at 260, 295 N.Y.S.2d at 132. 
22sId. at 261, 295 N.Y.S.2d at 133. 
229Id. at 261·62,295 N.Y.S.2d at 133·34. 

N.Y. Educ. Law § 2, subd. 13 (McKinney 1969): 
"School officer. The term 'school officer' means a clerk, collector, 

or treasurer of any school district; a trustee; a member of a board of 
education of other body in control of the schools by whatever name 
known in a union free school district, central school district, central 
high school district, or in a city school district; a superintendent of 
schools, a district superintendent; a supervisor of attendance or 
attendance officer; or other elective or appointive officer in a school 
district whose duties generally relate to the administration of affairs 

230 connected with the public school system." 
That is the problem of the anonymous subsidiary. See text 

231 accompanying notes 298·307 infra. 
This recommendation has been made before. See N.Y. Joint Leg. 

232 Comm. Rep. at 35·37 (1963). 
233See notes 213 and 215 supra. 
234See note 216 Sllpra. 
23/d• 

Compare N.Y. C.P.L.R. § 311, paras. 2 to 4 (McKinney 1972), with 
236paras. 5 to 7. 

47 App. Div. 2d 877, 366 N.Y.S.2d 644 (1st Dep't 1975) (per curiam), 
discussed in text accompanying notes 221·24 supra. 
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237 The phrase is bon-owed from a superior casebook. H. Peterfreund & J. 
McLaughlin, New York Practice - Cases & Other Materials 211 (3d ed. 

218 1973). 
239N.Y. C.P.L.R. § 9804 (McKinney Supp. 1975). 
240N.Y. Town Law § 65-a (McKinney 1965). 
241 N.Y. Second Class Cities Law § 244 (McKinney Supp. 1975). 
242 See App. "E" at p. 424. See also note 59 supra. 

S. Int. 10749 N.Y. Leg. Record & Index S 860 (1974); c{.N.Y. Gen. 
Munic. Law § 71-b (McKinney SuPP. 1975) (concerning the operation 
of snowmobiles). 

24;1 See App. "F" at p. 426. 
244 See App. "Gil at p. 427. 
245 E.g., N,Y. C.P.L.R.. § G804 (McKinney 1975) (within a reasonable 

time); Village of Westbury, Local Laws, 1955, No.1, p. 550 (24 
hours); Village of Ellenville, Local J~aws, 1958, No. I, p. 479 (30 
days). Variations abound in many other respects. For example, as to 
the type of defect covered: Village of Lawrence, Local Laws, 1959, 
No. I, p. 509 ("street, highway, bridge, culvert, sidewalk, crosswalk, 
park, parking field, parking space, golf course, yacht basin, or other 
recreational area, public buildin~, public grounds, or other building or 
area open for use by the public' ); Town of Hector, Local Laws, 1970, 
No. I, p. 1665 ("highway, bridge, culvert or any other property owned 
by the town of Hector or any pl'operty owned by any improvement 
district"); City of Elmira, Local Laws, 1967, No. I, p. 113 
("street ... tree, bridge, viaduct, underpass, culvert, parkway or park 
approach, sidewalk or crosswalk, pedestrian walk or path, or traffic 
control sign or signal"). 

If the municipal corporation creates the dangerous condition, no 
prior notice is required. Muszynski v. City of Buffalo, 29 N.Y.2d 810, 
277 N.E.2d 414, 327 N.Y.S.2d 368 (1971), aff'g on memo opinion 
below 33 App. Div. 2d 648, 305 N.Y.S.2d 163 (4th Dep't 1969); cf. 
Martin V. City of Cohoes, 37 N.Y.2d 162, 332 N.E.2d 867, 371 
N.Y.S.2d 687 (1975), and the brief comment on that case in note 53 
supra. 

Will prior actual but unwritten notice suffice if the local law 
requires prior wlitten notice and the municipal corporation has not 
created the dangerous condition? The obvious answer would seem to 
be no, bllt there is an unclear dictum to the contrary. Kotler v. City of 
Lon~ Beach, <14 App. Div. 2d 679, 680, 353 N.Y.S.2d 800, 802 (2d 
Dep t 1974) (4-1) (mem.), aff'd without opinion. 36 N.Y.2d 774, 329 
N.E.2d 673, 368 N.Y.S.2d 842 (1975) (", .. There was no evidence 
that defendant had actual notice of the defect or was in any way 
alerted to its exh,tence.") The dissenting justice quoted the prior 
written notice requirement, and later stated: "I do not rest on 
constructive notice, but rather on the fact that by necessary 
construction he rthe city's beach maintenance superintendent]-and 
therefore, the city-had actual 11Otice." 44 App. Div. 2cl at 681, 353 

46N.Y.S.2d at 804. 
2 See Rupert v. Town of West Seneca, 293 N.Y. 421, 57 N.E.2d 741 

4 
(1944). 

2 7 Id. 
248 E.g., N.Y. Joint Leg. Comm. Rep. 19 (1957); Barry v. Niagara Frolltier 

Transit System, 35 N.Y.2d 629, 634, 324 N.E.2d 312, 314, 364 
249N.Y.S.2d 823, 826 (1974). 

E.g., Stanton v. Village of Waverly, note 47 supra; MacMullen v. City 
of Middletown, 187 N.Y. 37,79 N.E. 863 (1907); McCord v. Village 
of Walden, 38 App. Div. 2d 741, 329 N.Y.S.2d 344 (2d Dep't 1972) 
(mem.). 

2S0See note 145 supra. 
251 E.g., as to applications not made within a reasonable time, In re 

Chadwick v. New York City Transit Auth., 35 App. Div. 2d 810, 316 
N.Y.S.2d 168 (2d Dep't 1970) (mem.); III re Occhuizzo v. Salamanca 
Hosp. Dist. Auth., 33 App. Div. 2d 649, 305 N.Y.S.2d 330 (4th Dep't 
1969) (mem.); In re Jones v. City of N.Y., 30 App. Div. 2d 938, 293 
N.Y.S.2d 807 (1st Dep't 1968) (mem.); and, as to applications not 
made within one year, Camarella v. East Irondequoit Cent. School Bd., 
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34 N.Y.2d 1391 313 N.E.2d 29, 356 N.Y.S.2d 553 (1975) (mem.);In 
re Martin v. Scnool Bd. (Long Beach), 301 N.Y. 233, 93 N.E.2d 655 
V950); Murphv v. Town of Yates, 47 App. Div. 2d 807,365 N.Y.S.2d 
;:;98 (,Uh Dep'(1973) (mem.); see In re Rosenberg v. City of N.Y., 309 
N.Y. 304, 308, 130 N.E.2d 629, 632 (1955). 

Not only must the original application for leave to serve a late 
notice of claim be made within one year, but so, too, must a motion 
for leave to reargue. In rc Clark v. Manhattan & Bronx Surface Transit 
Operating Auth. 3·1 App. Div. 2d 770, 311 N.Y.S.2d 339 (1st Dep't 
1970) (mem.), aff'd without opinion, 28 N.Y.2d 614, 268 N.'E.2d 803, 
320 N.Y.S.2d 76 (1971). In that case, a 15-year old infant's claim 
arose on March 4, 1968. An attorney was retained on March 21. A 
notice of claim was not served within 90 days after the claim arose. 
Leave to serve a late notiee was denied on September 12, 1968. The 
motion for leave to reargue was made on March 14, 1969, ten days 
beyond the one-year period. The main ground of the J:t'irst 
Department's (pre-Murray) opinion was the absence of a causal 
relationship between the infancy and the failure to file within 90 days. 
The court "noted" also that the motion for leave to reargue was made 
more than one year after the accident. The Court of Appeals affirmed 
on the ground that "the Appellate Division properly found the motion 
for reargument untimely. For the reason given by the Appellate 
Division, or because the motion for leav(' to reargue was made after the 
time to appeal from the original order had expired, if that was the fact, 
or both? 

The mere recital of the facts in Clarh discloses the unsympathetic 
posture in which the question was presented. If an appeal from the 
original order would be timely, so, too, should a motion for leave to 
reargue, whether made within or without the one-year period, since 
that motion must be based on the original papers and is intended to 
give the court an opportunity to correct its mistake. 

In Prude v. County of Erie, 47 App. Div. 2d 111, 364 N.Y.S.2d 643 
(4th Dep't 1975), the court, although reversing Special Term's order 
denying leave to serve a late notice of claim, held that Special Term 
had properly exercised its discretion in granting claimant leave to 
renew after his time to appeal from the original order had expit'ed, 
relying upon the basic distinctions between motions for leave to 
reargue and motions for leave to renew. Although both applications 
were made well within the one-year period, the motion for leave to 
renew need not be made within that period if the original application, 
timely made, is denied with leave to renew. In re Cohen v. City of 
N.Y., 14 N.Y.2d 659, 198 N.E.2d 901, 249 N.Y.S.2d 868 (1964), aff'g 
without opinion 19 App. Div. 2d 722, 242 N.Y.S.2d 398 (2d Dep't 
1963) (mem.). 

252Barchet v. New York City Transit Auth., 20 N.Y.2d 1, 228 N.E.2d 
361, 281 N.Y.S.2d 289 (1967). For an incisive analysis of this 
decision, see McLaughlin, Civil Practice, 1967 Survey of N. Y. Law, 19 

2s3Syracuse L. Rev. 501, 507-09 (1967). See also note 253 infra. 
Miller v. County of Putnam, 3~ App. Div. 2d 827, 302 N. Y.S.2d 377 
(2d Dep't) (mem.), aff'd without opinion, 25 N.Y.2d 664,254 N.E,2d 
773,306 N.Y.S.2d 473 (1969). 

Should a public corporation be required to return an untimely 
notice within a specified time? No other single question has received 
more of the author's attention. The one major roadblock to an 
affirmative answer, in the opinion of the author, is this: What sanction 
should be imposed for a failure to return the notice? Should the notice 
be deemed timely served? That strikes the author as too drastic and 
too subject to abuse, if not more. Of course, one is sympathetic to the 
plight of a claimant whose notice is served on the 91st day. But what 
of a notice served on the 191st day? Or the 291st day? Or the 365th 
day? In every instance, the attorney either knows or should know of 
the untimeliness of service. Furthermore, the attorney is required to 
plead timely service in the complaint. If he does, the public 
corporation is required either to move to dismiss the complaint or to 
deny the allegation of timely service in its answer. If the public 
corporation does neither, the timeliness of service is not in issue. See 



447 

Tom Sawyer Motor Inns, Inc. v. Chemung County Sewer Dist. No.1, 
33 App. Div. 2d 720, 722, 305 N.Y.S.2d 408, 412 (3d Dep't 1969) 
(mem.). An application by the public corporation for leave to amend 
its answer to deny the allegation of timely service should be denied if 
the one-year periorl for applying for leave to serve a late notice has 
expired, or even if a reasonable time within which to do so does not 
remain. If, of course, the complaint does not contain an allegation of 
timely service, then a motion to dismiss may be made at any time, 
without regard to the contents of the answer. N.Y. C.P.L.R. Rule 
3211(e) (McKinney 1972). 

Should the sanction for a public corporation's failure to return an 
untimely notice simply be a tolling of the one-year period for applying 
for leave to serve a late notice? Again, whether served on the 91st day, 
or the 191st day, or the 291st day, or the 365th day? An application 
for leave to serve a late notice is timely if made on the 365th day and 
the statute of limitations will be tolled while the matter is sub judice. 
Barchet v. New York City Transit Auth.~ note 252 supra. And the toll 
should apply whether the time limited 101' commencing the action is 
that prescribed by § 50-i of the General Municipal Law or by any 
other statute since in that way alone can full effect be given to the 
one-year period prescribed in l\ 50-e Barchet was followed in In re 
Hurd v. County of Allegany, 39 App. Div. 2d 499,336 N.Y.S,2d 952 
(4th Dep't 1972), a case involving ~ 50-i, Many canons of statutory 
construction support that result. See, e.g., N.Y. Statutes ~ § 146,147, 

254221 (McKinney 1971). 
In re Rosenberg v. City of N.Y., 309 N.Y. 304,308,130 N.E.2d 629, 

2 632 (1955). 
2;! See text accompanying notes 151-69 supra. 

57See note 141 supra. 
2. N.Y. C.P.L.R. § 203(a} (McKinney 1972); see note 128 supra; see also 

Joseph v. McVeigh, note 140 supra. 
258 N.Y. C.P.L.R. § 214-a (McKinney Supp. 1975); Borgia v. City oiN.Y" 

12 N.Y.2d 151, 187 N.E.2d 777, 237 N.Y.S.2d 319 (1962), discussed 
2S9in text accomp~nying notes 126-29 supra. 

60N,Y. C.P.L.R. ~ 214-a, note 258 supra. 
2 36 N.Y.2d 925 335 N.E.2d 847, 373 N.Y.S.2d 539 (1975) (per 
261 curiam). . , 
26244 App. Dlv. 2d 578, 353 N. Y.S.2d 493 C,2d Dep, t 1974] (mem.). 
26,36 N. Y.2d at 928, 335 N.E.2d at 848. 373 N. Y .~.2d at 1)'10 . 

. Weed v. County of Nassau, 34 N.Y.2d 723, 313 N.E.2d 787, 357 
N.Y.S.2d 493 (1974), aff'g on memo below 42 App. Div. 2d 848, 346 
N.Y.S.2d 702 (2d Dep't 1973). 

264 Baker V. New York City Health & Hosps. Corp., note 260 supra and 
,0ccompanying text. 

26 ..• re Boston v. New York City Transit Auth., 20 App. Div. 2d 709, 
. l? N Y.S.2d 177 (2d Dep't 1964)(mem.). 

'~,(mes v. Clty of N.Y., 269 App. Div. 95,54 N.Y.S.2d 289 (2d Dep't, 
arT Ii withour opinion, 295 N.Y. 615, 64 N.E.2d 449 (1945)i cf 
Joseph v. McVeigh, note 140 supra, reaching an unfortunate result in a 
converse situ·;ltion. Assuming the correctness of the result in Joseph, a 
different res';lt should be reached if the notice of claim for wrongful 
death is serv.~d not only within 90 days after the appointment of the 
personal reptesentative but also within 90 days after the date of the 

, injury. 
- 6 7 In re Daley v. G-~~ece Cent. School Dist. No.1 21 App. Div. 2d 976, 

252 N.Y.S.2d 899 (4th Dep't 1964) (mem.), ai!'d without opinion, 17 
N. Y.2d 530, 215 N.E.2d 165, 267 N.Y.S.2d 909 1966)i In re Withey 
v. Board of Educ., 28 App. Div. 2d 800, 280 N.Y.S.2d 925 (3d Dep't 
1967) (mem.); see In re Murphy v. Town of Yates, 47 App. Div. 2d 
807,365 N.Y.S.2d 298 (4th Dep't 1975) (mem.). 

268 111 re El-Barry Realty Corp. V. City orN.Y., 37 App. Div. 2d 543, 322 

69
N.Y.S.2d 219 (1st Dep't 1971) (mem.). 

2 Id. 
270Kern V. Cent. Free Sl!hool Dist. No.4, 25 App. Div. 2d 867, 270 

N.Y.S.2d 137 (2d Dep't 1966) (mem.). 271 38 App. Div. 2d 619, 326 N.Y.S.2d 300 (3d Dep't 1971) (mem.), aff'o' 
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without opinion, 30 N.Y.2d 968, 287 N.E.2d 621, 335 N.Y.S.2d 830 
(1972). . 

272 E.g., Camarella v. East Irondequoit Cent. School Bel., 34 N,Y.2d 139, 
313 N.E.2d 29, 356 N.Y.S.2d 553 (1974) (m~nt.); Weed v. County of 
Nassau, 34 N.Y.2d 723, 313 N.E.2d 787, 3f7 N.Y.S.2d 493 (1974), 
aff'g on memo below 42 App. Diy. 2d 848, 346 N.Y.S.2d 702 (2d 
Dep't1973); Joseph v. McVeigh, note 140 supra. 

273 E.g., In re 'Natoli V. Board of Educ. of the City of Norwich, 277 App. 
Div. 915, 98 N.Y.S.2d 540 (3d Dep't 1950) (mem.), aff'd without 

~ 4 opinion, 303 N.Y. 646, 101 N.E.2d 761 (1951). 
-~ See N,Y. C.P.L.R. R 205-a (McKinney 1972). 
2 5 See text accompanying notes 177 ·92 supm. 
276" A claimant who fails to file a claim or notice of intention, as provided 

in the foregoing subdivisions, within the time limited therein for filing 
the notice of intention, may, nevertheless, in the discretion of the 
court, be permitted to file such claim at any time within two years 
after the accrual thereof, or in the case of a claim for wrongful death 
within two years after the decedent's death. The application for such 
permission shall be made upon motion based upon affidavits showing a 
reasonable excuse for the failure to file the notice of intention and 
that the state or its appropriate department had, prior to the 
expiration of the time limited for the filing of the notice of intention, 
actual knowledge of the essential facts constituting the claim. The 
application may be made returnable at any regular or special session of 
the court and may be heard and determined by any judge thereof. The 
claim proposed to be filed, containing all of the information set forth 
in section eleven of this act, shall accompany such application. No 
such application shall be /ill'anted if the court shall find that the state 
has been substantially prejudiced by the failure of the claimant to file 
such notice of intention within the time limited therefor. But if the 
claimant shall be under legal disability, the claim may be presented 
within two years after such disability is removed." 

The author's recommendation, in somewhat different form, has 
been made before. See, e.g.,4 N.Y. Joint Leg. Comm. Rep. 28 43 
(1971); Lift' & Humburg, Section 50'e, General Municipal Law 
ReexamilHid, 45 N.Y. State Bar J. 401, 405-06 (1973). The author's 
recommendation differs in two principal respects: one, actual 
knowledge in the puulic corporation's insurance carrier would be as 
effective as actual knowledge in the corporation itself; and, two, the 
corporation or carrier would have the burden of showing that it had 
been substantially prejudiced by the failure to serve a notice of claim 
within the basic period. In point of fact, the absence of substantial 
prejudice requirement is an added fillip since actual knowledge alone 
should make it extremely difficult for the public corporation or its 

271 carrier to show substantial prejudice from the failure to serve a notice. 
"If the burden is upon the claimant ..• it should rest lightly on his 
shoulders, for the State would have less difficulty in showing that it 
was pr{'judic2d than the claimant would have in showing the 
contrary." See Schroeder v. State, 252 App. Div. 16, 19, 297 N.Y.S. 
632,6;35 Hth Dep't 1937) (speaking' of subdivision of 5 fOl'mel'§ 15), 
aff'd without opinion, 276 N.Y. 627, 12 N.E.2d 609 (1938); se'e also 
Gielski v. State, 3 Misc. ;?d 578,585,155 N.Y.S.2d 863, 871 (Ct. Cl. 

2"8 1956). 2; 91d . 
. The Court. of Appeals has, in different settings, more than once 
recognized this fact of life. See, e.g., Dobkin v. Chapman, 21 N.Y.2d 
490, 504-05, 236 N.E.2d 451,459, 289 N.Y.S.2d 161, 173 (1968); 
Simpson v. Loehmann, 21 N.Y.2d 305,311,234 N.E.2d 669, 672-73, 
287 N.Y.S.2d. 633, 637 (1967) (by implication), motion fo/' 
reargument denied, 21 N,Y. 2d 990, 238 N.E. 2d 319, 290 N.Y.S. 2d 

28091~(1968~ .. 
E.g., N.Y. C.P.L.R. art. 4 (McKlI1ney 1972); ld. art. 22 (McKinney 
1975). . ;:;8e" N.Y. C.P.L.R. li 103(c) (McKinney 1972). 

2839 N. Y. Judicial Council Rep. at 244 (1943). 
34 N.Y.2d 139, 313 N.E.2d 29, 356 N.Y.S.2d 553 (1974). 



284Id. at 142-43,313 N.E.2.d at 30,356 N.Y.S.2d at 555. 
;: ~ There was another. See note 94 supra and accompanying text. 
287See text p. 385. 
288Ch. 691,[~950] N.Y. Laws 1579. 
28qld. at p. 1uSl n.5 . 

. 64 Misc. 2d 81, 314 N. Y.S.2d 118 (Sup. Ct. 1970). ;:;',a. at 82,314 N.Y.S.2d at 120 (emphasis in the original). 
"92 Ch.188, ~ 1, [1960] N.Y. Laws 956. 
- 26 Misc. 2d 20, 208 N.Y.S.2d 75 (Sup. Ct. 1960). But see Kritzer v. 

County of Nassau, ,1,7 App. Div. 2d 950, 367 N.Y.S.2d 308 (2d Dep't 
1975) (mem.), dismissing the complaint in an action for malicious 
prosecution against a county policeman who was not served with a 
notice of claim. Would the same result have been reached if the cause 
of action had arisen on or after August 9, 1975, the effective date of 
the amendment to § 50-j of the General Municipal Law (see note 102 
supra), expanding its applicability "for any ... tort" of any duly 
appointed police officer tt) "every city, county, town, village, 
au thoriiy or agency?" Subdivision 3 of that section specifically 
requires service of a notice of claim "upon such municipality 
authority or agency in compliance with section fifty-e" of the Generai 
Municipal Law. It would seem that the later inconsisteni siatute 
should control and thus change the result in Kritzer. 

But suppose the county "police officer" was the county sheriff 01' 
deputy sheriff? One is now confronted not only with notice of claim 
provisiolis but also with the constitutional provision that "the county 
shall never be made responsible for the acts of the sheriff." N.Y. 
Const. ari. XIII, § l:!(a) (1938). That provision has never been 
definitively construed by the Court of Appeals. In Commisso v. Meeker 
8 N.Y.2d l09, 168 N.E.2d 365,202 N.Y.S.2d 287, motion to amend 
remittitur granted, 8 N.Y.2d 1015, 170 N.E.2d 205 206 N.Y.S.2d 781 
(1960), plaintiff brought an action to recover damages fot" sevet"e 
personal injuries sustained while she was a passenger in a vehicle that 
collided with a parked patrol cal' of the deputy sheriff of Oneida 
County. Among the defendants were the deputy sheriff and the 
county. Plaintiff recovered a verdict against all defendants and the 
Appellate Division affirmed the resulting judgment by a divided court. 
The Court of Appeals reversed as to the county. To Judge Froessel, 
authOl' of the principal opinion, the constitutional mandate was 
"crystal clear," but only two other members of the Court concurred 
on that ground. Another member concurred in the result, only on the 
ground that the evidence was insufficient as a matter of law to 
establish negligence. Chief Judge Desmond, dissenting in an opinion 
concurred in by two other members of the Court, concluded that the 
constitutional provision had nothing whatever to do with the negligent 
handling of a county-owned automobile. 

In view of the tie in Commisso, one special term justice felt bound 
to follow the Appellate Division in that case and held, on similar facts, 
that the county was liable via § 388 of the Vehicle and Traffic Law 
that the deputy sheriff was liaille as a tortfeasor, and that the sheriff 
would be liable under the doctrine of respondeat superior (~ 54 of the 
County Law being inapplicable to him) if the deputy sheriff was in his 
employ, a fact not pleaded by plaintiff. Reck v. County of Onondaga, 
51 Misc. 2d 259, 273 N.Y.S.2d 146 (Sup. Ct. 1966). 

In the performance of criminal duties, however, the county is not 
liable for the conduct of the sheriff or the deputy sheriff and the 
sheriff is not liable for the conduct of his deputy sheriff. And neither 
§ 52 of the county law nor § 50-e of the General Municipal Law is 
applicable either to the sheriff or to the deputy sheriff since, while so 
engaged, they are independent officers not county employees. Kawar 
v. Martin, 25 IVIisc. 2d 3, 206 N.Y.S.2d 62 (Sup. Ct. 1959), aff'd mem., 
12 App. Div. 2d 876, 210 N.Y.S.2d 68 (4th Dep't 1961); accord, 
Snow v. Harder, 43 App. Div. 2d 1003, 352 N.Y.S.2d 523 (3d Dep't 
1974) (mem.); Paolucci v. County of Dutchess, 67 Misc. 2d 479, 324 
N.Y.S.2d 452 (Sup. Ct. 1971). 

But the maze is endless. May a county place the sheriff's 
appointees in its employ? It may. McMahon v. Michaelian, 38 App. 
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Div. 2d 60, 326 N.Y.S.2d 845 (2d Dep't 1971). aff'd on opinion 
below, 30 N.Y.2d 507,280 N.E.2d 651, 329 N.Y.S.2d 821 (1972). 
This would result in limiLing the county's immunity in both civil (at 
least in non-vehicular cases) and criminal matters to the acts of its 
sheriff. See Szerlip v. Finnegan, 77 Misc. 2d 655, 657-58,354 
N.Y.S.2d 555, 558 (Sup. Ct. 1974), aff'd without opinion, 47 App. 
Div. 2d 603, 365 N.Y.S.2d 1016 (2d Dep't 1975), an action for 
malicious prosecution and false arrest against both a county and a 
town. 

The author re!'pectfully submits that a persuasive argument could 
easily be made for deleting the constitutional provision immunizing 

293 counties from responsibility for the acts of their sheriffs. 
294Ch. 323, ~ 1 [1936J N.Y. Laws 674. 
29s ld. 

9 Ch. 694, ~ 2, [1945] N.Y. Laws 1488 & n.2. 
2 6 See N.Y. Joint Leg. Comm. Rep. at 85 (1959); see also N.Y. Joint,Leg. 

Comm. Rep. at 19, 32-46 (1964); 4 Joint Leg. Comm. Rep. at 20-21, 
38-42 (1971). 

~:~See text accompanying notes 225-29 supra. 
See text accompanying notes 90-125 supra. 

;~~N.Y: Pub. Auth. Law § 127.6, subd. 6 (McKinney 1970). 
301 ld. ~ 1299-p, subd. 6 (McKI!1l1ey 1970). 
30/d. ~ 1299-rr, subd. 6 (McKInney 1970). 

ld. § * 1317,1347 (McKinney Supp. 1975). 
303 "The authority may acquire, hold, own, lease, establish, construct, 

effectuate, operate, maintain, renovate, improve, extend or repair allY 
of its facilities through, and cause anyone or more of its powers, 
duties, functions or activities to be exercised Dr performed by, one or 
more wholly owned subsidiary corporations vf the authority and may 
transfer to or from any such corporation any moneys, real property or 
other property for any of the purposes of this title. The directors or 
members of each such subsidiary corporation shall be the same persons 
holding the offices of members of the authority. Each such subsidiary 
corporation and any of its property, functions and activities shall have 
all of the privileges, immunities, tax exemrtions and other exemptions 
of the aut.hority and of the authority s property, functions and 
activities. Each such subsidiary corporation shall be subject to the 
restrictions a'1d limitations to which the authority may be subject. 
Each such subsidiary corporation shall be subject to suit in accordance 
with section twelve hundred seventy-six )f this title. The employees of 
any such subsidiary corporation, except those who are also employees 
of the authority, shall not be deemed employees of the authority. 
"If the authority shall determine that one or more of its subsidiary 
corporations should be in the form of a public benefit corporation, 
it shall create each such public benefit corporation by executing and 
filing with the secr~tary of state a certificate of incorporation, which 
may be amended from time to time by filing, which shall set forth the 
nar,}·<! of such public benefit subsidiary corporation, its duration, the 
location of its principal office, and any or all of the purposes of 
acquiring, owning, leasing, establishing, constructing, effectuating, 
operating, maintaining, renovating, improving, extending or repairing 
one or more facilities of the authority. Each such public benefit 
subsidiary corporation shall be a body politic and corporate and shall 
have all those powers vested in the authority by the provisions of this 
title which the authority shall determine to include in its certificate of 
incorporation except the power to contract indebtedness. 

"Whenever any state, political subidivision, municipality, commis
sion, agency, officer, department, board. division or person is 
authorized and empowered for any of the purposes of this title to 
co-operate and enter into agreements with the authority such state, 
political subdivision, municipality, commiSSion, agency, officer, 
department, board, division or person shall have the same 
auihorization and power for any of such purposes to co-operate and 
enter illto agref'ments with a !lubsidiary corporation of the authority." 
N. Y. Pub. Auth. Law § 1266, subd. 5 (McKinney 1970). 



-~---------------------

451 

304Belcastro v. Long Island R.R., 55 Misc. 2d 837, 286 N.Y.S.2d 945 
30 (Sup. Ct. 1968). 

5 Quintero v. Long Island R.R., 31 App. Div. 2d 844, 298 N.Y.S.2d 109 
306 f~LlPep't 1969) (m~m.). . 

JImmez v, Metropolttan TransIt Auth" N,Y,L.J., Oct, 15, 1970, p. 20, 
307col. 6 (Sup. Ct.). 

Montez v. Metropolitan Transp. Auth., 43 App. Div. 2d 224, 350 
N.Y,S.2d 665 (1st Dep't 1974) (per curiam); Conroy v. Long Island 
R.R., 31 App, Div. 2d 834, 298 N.Y.S.2d 105 (2d Dep't 1969) 

30S(mem.). 
309See text accompanying notes 282-84 supra. 
310 Id. _ 
311 See notes 80 and ~4 supra. 
31 zSee text p. 367. 
31 <\ See text accompanying notes 93-94 supra. 
314 See text accompanying notes 95-96 supra. 
31SSee text accompanying notes 114-19 supra. 
316See text accompanying notes 221-24 supra. 

See text accompanying notes 283-84 supra. 
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MEMORANDUM 

Introduction 
It is recommended that the provisions of Article 62 of the 

CPLR providing for attachment of property prior to judgment 
and the provisions of Article 71 of the CPLR which provides an 
action to try the right to possession of property and a 
procedure for replevying such property prior to judgment be 
amended to conform more specifically to the requirements of 
due process of law under the 14th Amendment to the United 
States Constitution. 

It is recommended that the provisions of Article 64 providing 
for the appointment of a temporary receiver be amended to 
clarify the treatment of issues raising constitutional questions. 
The related provision of Real Property Actions and Proceedings 
Law Sec. 1325(1) should be amended for the same purpose. 
The provisions of Article 61 providing for civil arrest and the 
related provisions of the Judiciary Law should be amended to 
conform to the requirements of due process of law under the 
14th amendment to the United States Constitution. 

Similar constitutional difficulties are presented in regard to 
attachment and replevin. These articles of the CPLR are 
discussed in relation to each other in the following stUdy. The 
receivership and arrest articles present somewhat different 
problems and are discussed separately. The opening discussion 
of the decisions of the United States Supreme Court is pertinent 
to the studies of all four articles of the CPLR. 

Decisions of U.S. Supreme Court 
Four principal decisions of the United States Supreme Court 

must be considered in discussing the constitutionality of 
provisional remedies. These are Sniadach u. Family Finance 
Corp.,l Fuentes u. Sheuin,2 Mitchell u. W. T. Grant Co. 3 and 
North Georgia Finishing Inc. v. Di-Chem, Inc. 4 

In Sniadach the Supreme Court held unconstitutional 
Wisconsin's pre-judgment garnishment statute. Justice Douglas 
who wrote the majority opinion found that the defendant in 
the garnishment action had been deprived of property without 
due process of law in violation of the Fourteenth Amendment 
to the federal constitution. Under the garnishment procedure 
then available in Wisconsin a creditor could garnish the wages of 
a defendant before tdal and without notice or hearing. Justice 
Harlan who concurred noted that: "The 'property' of which 
petitioner has been deprived is the use of the garnished portion 
of her wages during the interim period between the garnishment 
and the culmination of the main suit.,,5 Justice Douglas 
explained that wages are "a specialized type of property 
presenting distinct problems in our economic system"6 and 
"that a prejudgment garnishment of the Wisconsin type may as 
a practical matter drive a wage-earning family to the wall. ,,7 

In Fuentes the Supreme Court declared unconstitutional 
Florida and Pennsylvania statutes which authorized the 

/', 



454 

summary seizure of goods or chattels under a writ of replevin. 
Justice Stewart who wrote the majority opinion found that the 
statutes in question did not provide the possessor of the 
property with notice or an opportunity to challenge the seizure 
at any kind of prior hearing.S He held that these procedures 
deprived the possessor of the property of due process of law in 
violation of the Fourteenth Amendment. Justice Stewart 
rejected the contention that due process protection should be 
restricted to circumstances where there is a taking of absolute 
necessities of life such as wages. He held that there was a 
deprivation of property without due process of law because 
chattels were taken from their possessor without a prior 
opportunity to be heard. He explained, however, that the 
holding was a "narrow one": 9 

"We do not question the power of a State to seize 
goods before a final judgment in order to protect the 
security interests of creditors so long as those 
creditors have tested their claim to the goods through 
the process of a fair prior heming. The nature and 
form of such prior hearings, moreover, are legitimate
ly open to many potential variations and are a 
subject, at this point, for legislation - not adjudica
tion.,,10 

In a footnote Justice Stewart added: 
"Leeway remains to develop a form of hearing that 

will minimize unnecessary cost and delay while 
preserving the fairness and effectiveness of the 
hearing in preventing seizures of goods where the 
party seeking the writ has little probability of 
succeeding on the merits of the dispute." 

In Mitchell 1 
2 the Supreme Court held the Louisiana 

sequestration procedure constitutional. W. T. Grant Company 
had sold Mitchell a refrigerator, range, stereo, and washing 
machine and under Louisiana law had retained a vendor's lien 
for the unpaid balance of the purchase price. Grant brought an 
action against Mitchell in New Orleans city court for the 
overdue purchase price and asked that the goods be sequestered 
pending resolution of its action. The writ of sequestration was 
issued without prior notice to Mitchell and without an 
opportunity for a hearing. The constable seized the goods. 
Mitchell filed a motion to dissolve the writ of sequestration 
because, among other grounds, the seizure violated the due 
process clause of the fourteenth amendment. Ultimately the 
Supreme Court of Louisiana upheld the wlit and was affirmed 
by the United States Supreme Court. 

Certain aspects of the Louisiana sequestration procedure Ilre 
worth describing. The writ may issue only with a jud~e's 
consent upon a verified affidavit. 1 3 The debtor has an 
immediate opportunity to seek dissolution of the writ by filing 
a bond or by challenging the grounds for its issuance. In the 
latter instance, the creditor must then, before trial, prove the 
existence of the debt, his lien, and the debtor's default. If the 
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creditor fails in his proof, the court may direct the return of the 
debtor's goods and may award damages including attorney's 
fees to the debtor.14 Sequestration is only available where the 
plaintiff has a prior interest in the goods and is not the 
equivalent of attachment in New York. Among other occasions 
the procedure is used when there is an unpaid seller holding a 
vendor's lien on goods. In this instance the creditor's concern 
with the goods is particularly strong since under the civil law of 
Louisiana, the vendor's interest is extinguished if the vendee 
transfers possession to any third party, 1 5 

Justice White who dissented in Fuentes wrote the majority 
opinion in Mitchell. However, he carefully distinguished the 
holdings in Sniadach and Fuentes. The principal points of 
distinction may be summarized as follows: 

1. In Mitchell the Supreme Court upheld the Loui.siana 
sequestration procedure. In Fuentes the Court found replevin 
statutes unconstitutional. In Sniadach prejudgment garnishment 
statutes were struck down. 

2. Under the Louisiana sequestration procedure the debtor 
could have a prompt healing on the merits shortly after seizure. 
Neither the replevin statutes in Fuentes nor the prejudgment 
garnishment statute in Sniadach provided for such a hearing 
before trial. 

In distinguishing Fuentes, Justice White placed considerable 
emphasis upon the post-taking, pre-trial hearing available in 
Louisiana. He explained: "Fuentes was decided against a factual 
and legal background sufficiently different from that now 
before us. , ,that it does not require the invalidation of the 
Louisiana sequestration statute." In particular: 1 (', 

"Under Louisiana procedure .. , the debtor, 
Mitchell, was not left in limbo to await a hearing that 
might or might not 'eventually' occur, as he was 
under the statutory schemes before the Court in 
Fuentes. Louisiana law expressly provides for an 
immediate hearing and dissolution of the writ 'unless 
the plaintiff proves the grouI}:ds upon which the writ 
was issued.''' 7 

3. In Sniadach the debtor could be driven "to the wall" by 
seizure of his wages. The Court did not find that element 
present in Mitchell. 

4. In Mitchell, the creditor had a prior interest in the 
property seized, the value of which could deteriorate during 
continued possession by the debtor. In Sniadach the creditor 
had no prior interest in the property seized. 

Justice White considered this a significant aspect of the facts 
explaining that both buyer and seller had property rights in the 
goods and that "the buyer in possession of consumer goods will 
undeniably put the property to its intended use, and the resale 
value of the merchandise will steadily decline as it is used over a 
period of time."! 8 'The pre-taking rights of the seller in the 
property was one aspect which enabled Justice White to find "a 
constitutional accommodation of the conflicting interests of the 
parties."! 9 
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5. The Louisiana law provided damages to the debtor 
including attorneys' fees if the writ of sequestration were 
dissolved. This element is missing in the statutes struck down by 
Fuentes and Sniadach. 

6. Justice White in Mitchell continually emphasized the 
presence of judicial supervision throughout the Louisiana 
sequestration procedure. There was an absence of judicial 
supervision in the statutes examined in Fuentes. 

Despite some departure from the stern insistence of Fuentes 
upon a pre-taking hearing, Mitchell has not ovelTuled that 
decision. 2 0 Fuentes along with Sniadach and Mitchell must be 
considered in determining the constitutionality of provisional 
remedies. In one case, Sugar u. Curtis Circulation CO.,21 the 
three judge federal court stated that the test was whether the 
questioned statutory provisions "squeeze through the narrow 
door of constitutionality left open in Mitchell, or remain out in 
the unconstitutional territory charted in Fuentes.,,2 2 It has 
beell suggested that after Mitchell an evaluation of the 
constitutionality of a statute authorizing the taking of property 
could be based upon the points of distinction between Mitchell, 
Fuentes and Sniadach enumerated above. 2 

3 However, Mitchell 
not only has balanced protection of the rights of the creditor in 
the property against the debtor's interest in the same property 
but has also employed the balancing traditional in due process 
decisions. 24 While the Louisiana sequestration procedure 
considered in Mitchell most closely resembles replevin 
procedures, differences would remain even after a post-taking 
pre-trial hearing is provided and other necessary adjustments 
made in replevin statutes.2 

5 The factors enumerated above then 
can serve only as a guide, especially when considering statutes 
other than replevin. Careful planning, however, would require 
that this guidance be followed as closely as possible and that 
Mitchell not be considered as providing a general constitutional 
blessing for any statute authorizing a taking of property 
supported by an alleged balancing of interests. In particular, it 
has been suggested that the Supreme Court in Mitchell meant to 
provide some specific guidance to legislatures reconsidering 
their replevin procedures after the Fuente.) decision. 2 6 

The vitality of the Sniadach and Fuentes decisions after 
Mitchell has been confirmed by the Court's recent opinions in 
North Georgia Finishing, Inc. u. Di-Chem, Inc. Z 7 In that case 
the Court declared the Georgia pre-jUdgment garnishment 
statute unconstitutional. Unlike the Wisconsin statute struck 
down by Sniadach, the Georgia statute did not permit the 
prejudgment garnishment of wages.2 8 The statute more closely 
resembles New York's attachment proceedings. The particular 
debt garnished in the Georgia proceedings was a corporation's 
bank account. 

Justice Stewart who had written the majority opinion in 
Fuentes commented in a short concurring opinion: "It is 
gratifying to note that my report of the demise of Fuentes u. 
Sheuin ... seems to have been greatly exaggerated."z 9 Justice 
White who wrote the majority opinion stated that the Georgia 
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Supreme Court had "failed to take account of Fuentes v. 
Shevin ... , a case decided by this Court more than a year prior 
to the Georgia court's decision.,,3o Echoing Mitchell, however, 
Justice White found the Georgia taking lmconstitutional 
because of the absence of an "early hearing"3 1 on notice rather 
than a pre-taking hearing. The Court, however, cited favorably 
Sniadach v. Family Finance Corp. which had required a 
pre-taking hearing on notice where wages are garnished. 3 2 

Justice Powell in his concurring opinion, which appears to 
represent the minimal position of the majority, 3 3 states 
explicitly that in cases like Sniadach, "the Due Process Clanse 
requires notice and a hearing prior to the application of the 
gal11ishment remedy ."34 He explains, however, that "the 
Sniadach rule is limited to wages, 'a specialized type of property 
presenting distinct problems in our economic system"'. 3 5 

The majority opinion provides some guidance regarding the 
standard of proof at the required hearing. It found the Georgia 
statute unconstitutional because "there is no provision for an 
early hearing at which the creditor would be required to 
demonstrate at least probable cause for the garnishment.,,36 
Justice Powell while spelling out more explicitly a desirable 
procedure repeats the standard of probable cause - "the 
garnish or has the burden of showing probable calise to believe 
there is a need to continue the garnishment fer a sufficient 
period of time to allow proof and satisfaction of the alleged 
debt.,,38 

ATTACHMENT 

Grounds for Attachment 
There are eight grounds for attachment under CPLR § 6201. 

That section reads as follows: 
"An order of attachment may be granted in any action, 

except a matrimonial action, where the plaintiff has demanded 
and would be entitled, in whole or in part, or in the alternative, 
to a money judgment against one or more defendants, when: 

1. the defendant is a foreign corporation or not a resident or 
domiciliary of the state; or 

2. the defendant resides or is domiciled in the state and 
cannot be personally served despite diligent efforts to do so; or 

3. the defendant, with intent to defraud his creditors or to 
avoid the service of summons, has departed or is about to 
depart from the state, or keeps himself concealed therein; or 

4. the defendant, with intent to defraud his creditors, has 
assigned, disposed of or secreted property, or removed it from 
the state or is about to do any of these acts; or 

5. the defendant, in an action upon a contract, express or 
implied, has been guilty of a fraud in contracting or incurring 
the liability; or 

6. the action is based upon the wrongful receipt, conversion 
or retention, or the aiding or abetting thereof, of any property 
held or owned by any government agency, including a 
municipal or public corporation, or officer thereof; at 
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7. the cause of action is based on a judgment, decreE.' 01' 
order of a court of the United States or of any other court 
which is entitled to full faith and credit in chis state, or on a 
judgment which qualifies for recognition under the provisions 
of artiCle 53; or 

8. there is a cause of action to recover damages for the 
conversion of personal property, or for fraud or deceit." 

Attachment serves two functions. It is a means of obtaining 
quasi in rem jurisdiction when it is difficult to obtain personal 
jurisdiction. Attachment of property also provides security for 
the jUdgment. Wachtel! explains that since attachment is "a 
drastic interference with the property rights of the defendant 
before there has been any adjudication of the validity of 
plaintiff's claims", its availability "is restricted to those classes 
of cases where the legislature has deemed it to be necessary for 
jurisdictional purposes, security puq~oses, or both."l 

Grounds 1 through 3 as listed in S 6201 appear to be directed 
primarily at obtaining jurisdiction. However, that is not 
necessarily the exclusive purpose of these sections. It may be 
easy to obtain jurisdiction over a foreign corporation doing 
business in New York. The provision of § 6201 may represent 
also a legislative judgment that where the defendant is a foreign 
corporation, it is important to obtain security for the jUdgment. 
It has been suggested that courts may interpret §6201(1) to 
exclude a foreign corporation doing business and having its 
principal office in New York.2 In this instance attachment may 
not be necessary either for jurisdiction or security. 

Grounds 4 through 8 as listed in § 6201 appear to be directed 
primarily at providing security for the judgment. However these 
provisions may represent a legislative decision that jurisdiction 
will be difficult to obtain in these circumstances. In particular 
ground 7 was included at the request of the Judicial Conference 
to facilitate the acquisition of jurisdiction. 3 

Grounds 5 and 6 as listed in § 6201 were omitted in the 
original draft of the CPLR. The omission and replacement is 
explained as follows: 

'"' 

"After extended consideration c. -I' the matter, the 
advisory committee concluded that the fact that the 
action is based upon fraud-especially alleged, but not 
proved fraud--should not be a ground for attachment. 
Attachment has been limited to those cases in which 
the plaintiff is unable to acquire jurisdiction in any 
other way and those cases where it is probable, by 
reason of the fraud of the defendant 01' otherwise, 
that a judgment cannot be enforced. Thus fraud in 
secreting or disposing of property will create a right 
to attachment, but fraud in inducing the contract 
sued upon will not ... 

"In the final revision of this section, however, pars. 
5 and 6 of this section were inserted .... The new 
paragraphs are required, states the Fifth Report to 
the Legislature, in a C'!iise where attachment of the 
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very funds which have been wrongfully received is the 
only effective remedy, such as where persons receive 
welfare funds by fraud or borrow money upon 
fraudulent representations. While the paragraphs are 
not limited to a cause of action to recover the very 
funds which may be attached, they are intended to 
cover these situations.,,4 

Property Which May Be Attached 
Under CPLR §6202 "Any debt or property against which a 

money judgment may be enforced as provided in § 5201 is 
subject to attachment."s The exemptions which apply to levies 
based upon a judgment are also relevant here.6 For example, a 
creditor could reach by attachment on11 10% of a debtor's 
wages if he were earning over $85 a week. 

Order of Attachment 
The order of attachment under CPLR § 6211 may be granted 

\vithout notice at any time prior to judgment. Under § 6223 the 
defendant whose property is attached may move to vacate or 
modify the order of attachment. Such a motion is addressed to 
defects in the attachment proceeding and not to the merits of 
the action. 

Third parties may have an interest in the property attached 
or indeed claim it adversely to the defendant. When a debt or 
other property in the hands of a third party is garnisheed or 
attached, the third party may refuse to yield it. In that event, 
the plaintiff must bring an action under § 6214( d) within 90 
days to compel delivery of the property to the sheriff.8 By this 
means the third party may contest rights in the property. There 
is also a proceeding under § 6221 to determine adverse claims. 
In some instances, however, under § 6215 the plaintiff may 
direct the sheriff to physically seize the property before there is 
an opportunity for these hearings. Normally the sheriff will not 
at first physically seize the property but will levy by serving the 
order of attachment on the person in possession of the 
property. 9 

Constitutionality of Attachment Proceedings 
The principal decision directly attacking the constitutionality 

of the New York attachment procedure is Sugar v. Curtis 
Circulation Co. 1 0 Sugar whose property had been attached by 
the Curtis Circulation Co. challenged the constitutionality of 
CPLR §6201(4) (5) and (8) and CPLR §6211 before a three 
judge federal court. The court declared the provisions 
unconstitutional. 

§ 6201( 4) allows attachment where "the defendant; with 
intent to defraud his creditors, has assigned, disposed of or 
secreted property, or removed it from the state or is about to 
do any of these acts."l! §6201(5) allows attachment in a 
contract aetion when the defendant was guilty of fraud in 
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contracting or incurring the liability. §6201(8) permits 
attachment where there is a cause of action for conversion of 
personal property, or for fraud or deceit. 

The court relying upon its analysis of Mitchell and Fuentes 
explained: 

"The questions of fraud alleged by Curtis in its 
motion for attachment are equally 'ill-suited' for 
preliminary ex parte determination particularly 
where, as here, the critical allegations of fraud, 
however detailed are based on information and 
belief.,,1 2 

This position of the court would apply only to the provisions 
of § 6201 which allow attachment on the basis of an allegation 
of fraud. Two other grounds urged by the court for its holding, 
however, would appear to have a broader impact: (1) The court 
noted that unlike the sequestration procedures upheld by the 
Supreme Court in Mitchpll, in the New York attachment 
procedure there is no opportunity for a prompt post-taking 
healing in which the merits of the controversy can be raised. On 
a motion to vacate the attachment, the court explained, the 
New York comts have always avoided deciding the merits of the 
controversy, unless the "affidavits clearly indicate that the 
plaintiff must ultimately fail." 1 '3 The court concluded that 
these "considerations alone would be dispositive".! 4 (2) Unlike 
the circumstances in Mitchell, the plaintiff ordinarily does not 
have a pre-attachment interG&t in the plaintiff's property. The 
comt noted that the Supreme Court in Mitchell thought this 
factor was significant.! 5 

The broader implications of Sugar are confirmed by the 
subsequent decision of the Supreme Court in North Georgia 
Finishing, Inc. v. Di-Chem, Inc. 1 6 where the majority found the 
Georgia pre-jUdgment garnishment procedure unconstitutional. 
The Georgia statute did not allow the pre-judgment garnishment 
of wages but in some other respects resembled New York's 
attachment procedure. 1 7 The particular debt garnisheed in that 
case, for example, was a corporation's bank account. Property 
of that type could be attached in New York on the ground that 
the defendant was a foreign corporation. 1 8 The majority found 
the Georgia procedure unconstitutional because: "There is no 
provision for all early healing at which the creditor would be 
required to demonstrate at least probable cause for the 
galnishment.ll! 9 

In assessing ca'3es outside of New York which rule upon the 
constitutionality of attachment statutes one must recognize 
that these statutes in some instances differ substantially from 
those in New York. The California Supreme Court in Randone 
v. Appellate Department of Superior Court20 held its state's 
attachment statutes unconstitutional. California, however, 
allowed attachment in a great variety of instances and not just 
for purposes of jmisdiction or in instances where it is peculial'ly 
neceSSal"y to preserve assets to satisfy a judgment. 

Likewise Massachusetts whose attachment statute was 
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declared unconstitutional in Schneider v. Margossian 21 

permitted most civil actions to "be commenced by attaching 
the defendant's property".22 The Georgia statut.e declared 
unconstitutional in North Georgia Finishing, Inc. allowed 
garnishment in most civil actions. Both the California and 
Massachussetts cases unlike Sugar were decided before 
Mite/tell. 2 3 In Lebowitz v. Forbes Leasing and Finance 
Corp., 2 4 the Third Circuit h~ld constitutional the foreign 
attachment statute in Pennsylvania. The attaching plaintiff 
contended and the court agreed that "foreign attachment, by 
providing a basis for obtaining jurisdiction over non-residents, 
serves the important state policy of according resident plaintiff.? 
access to the state forum in actions against non-residents". 2 ~ 
Lebowitz was decided before Mitchell. 

Because special pro blems are present in regard to the 
provisions of CPLR S 6201 relating to fraud, those sUbsections 
will be discussed separately. First the validity of the other 
provisions designed to provide quasi in rem jurisdiction and 
security for the judgment will be discussed. 

The Constitutionality of Attachment in Other Than Fraud 
Cases 

In Sugar, the court found unconstitutional § 6211 providing 
for an order of attachment without notice. The court found the 
absence of a prompt post-taking hearing on the merits 
"dispositive". 2 6 This holding would seem to apply to all 
instances of attachment in New York. To that extent, Sugar is 
not in accord with the Third Circuit decision in Lebowitz which 
upheld attachment without a hearing for the purpose of 
obtaining jurisdiction over non-residents. Leb.owitz, however, 
was decided before Mitchell and North Georgia Finishing, Inc. 
After Mitchell it is strongly arguable that the interest of the 
plaintiff in obtaining jurisdiction over the defendant's property 
must be balanced by protection for the defendant's interest in 
that property. The principal technique suggested by Mitchell for 
such balancing of interests is a prompt post-taking hearing. If 
such a hearing is provided, then, in most instances attachment 
for the purpose of jurisdiction would seem to be constitutional. 
Under North Georgia Finishing, Inc. an "early" hearing would 
be necessary to the constitutionality of attachment proceed
ings. 27 It must be recognized, however, that some have argued 
that attachment for purposes of obtaining quasi in rem 
jurisdiction is no longer necessary because of such developments 
as the long- arm statutes. 2 8 However, it would seem to be a 
legitimate legislative judgment that attachment to obtain 
quasi in rem jurisdiction is necessary to allow ready access to its 
state's courts. 

It is not clear, hqwever, that attachment is necessary in most 
instances to obtain jurisdiction over a foreign corporation.29 
§ 6201(1) allowing aHachment where the defendant is a foreign 
corporation is based also on a legislative judgment that 
attachment in this instance is also necessary to provide security 
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for the judgment. It is arguable that this too is a legitimate 
protection of the interests of plaintiffs. It has been noted above 
that the provision allowing attachment where the defendant is a 
foreign corporation may be broader than is required by the 
need to provide for jUlisdiction and security for the jUdgment. 
For this reason, it may be challengable under Randone where 
the court said of the California attachment statute: "Nor is the 
overbroad statute nalTowly drawn to confine attachment to 
extraordinary circumstances which rl~quire special protection to 
a state or creditor interest."3 0 

However, a nalTowly drawn statute designed to allow 
attachment followed by a prompt post-taking hearing for the 
purpose of obtaining quasi in rem jurisdiction or providing 
security for the judgment in circumstances where it is peculiarly 
necessary would seem to be constitutional. 

Provisions Based on Fraud 
Arguably the provisions of CPLR ~6201 (3), (4), (5), (6) and 

(8) which contain allegations of frau, are nalTowly drawn 
provisions designed in some instances to obtain jurisdiction and 
in others to provide necessary security for the jUdgment. In 
Sugar, however, the court found: 

"The questions of fraud alleged by Curtis in its 
motion for attachment are equally 'ill-suited' for 
preliminary ex parte determination particularly 
where, as here, the critical allegations of fraud, 
however detailed, are based on information and 
belief. ,,3 1 

The court further noted that: 
"The Supreme Court itself has emphasized that 

such issues, which involve determination of subjective 
elements of motive and intent, are notably unsuitable 
to determination on documentary proof alone.,,3 2 

In Mitchell, the issues before the Court were "ordinarily 
uncomplicated matters that lend themselves to documentary 
proof."33 It was in these circumstances that Mitchell found 
that a prompt post-taking but pre-trial hearing on the merits 
would adequately protect the debtor's interests. 

A question must be raised, then, as to whether such a 
post-taking hearing will adequately protect the defendant when 
the attachment is based on an allegation of fraud. In order to 
avoid answering this difficult question it may be necessary to 
drop the proVIsions of CPLR § 6201 relating tv fraud. 3 4 

Sec. 6201 (4) which was declared unconstitutional in Sugar 
presents a particular prob.1ef!1. f.. I?rovision similar to this may be 
necessary to protect the JUils0wtlOn of the court and to provide 
necessary security for judgnH'nt in some instances. When a 
prospectiv~ defendant is en.gaged in moving substantially all his 
property from the state, It may be necessary to attach that 
property. 
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If the right to attach in these circumstances turned upon the 
removal of property in an amount sufficient to deprive the 
court of jurisdiction or to render a judgment virtually 
unenforceable within New York rather than upon the 
fraudulent intent, objections based upon Sugar may not be 
pertinent. 

Pre-Taking Hearing-In Some Instances 
Even !lfter Mitchell, it is likely that a pre-taking hearing will 

be required in cases analogous to the pre-judgment garnishment 
of wages in Sniadach. Under § 6202 "any debt or property 
against which a money judgment may be enforced ... is subject 
to attachment". This would include 10% of the wages of one 
who earns $85 a week or more. 36 It is strongly arguable that 
under Sniadach a pre-taking hearing is necessary in this instance. 
This is confirmed by dicta in North Georgia Finishing, Inc. It is 
also arguable that a pre-taking hearing is necessary when the 
bank account in which a wage earner deposits his wages is 
attached or when the creditor attaches an automobile required 
for work or necessary to reach the place of employment. In 
these instances, the debtor may be "driven to the wall" as 
Justice Douglas described the defendant's plight in Sniadach. 

Recommendations 
1. The grounds for attachment should be drafted very 

narrowly and should include only instances in which 
attachment is important as a means of obtaining quasi in rem 
jurisdiction or to provide security for the judgment. 

2. Allegations of fraud should not serve as a basis for 
attachment. 

3. CPLR §6201 (1), (2),37 (4) and (7) should be retained. 
Subsection (1) should be drafted more narrowly. SUhsection (4) 
should be changed to elimlllate the reference to fraud and to 
substitute removal of property from the state in an amount 
sufficient to deprive the court of jurisdiction or the plaintiff of 
necessary security for judgment. 

4. A prompt post-taking hearing on the merits should be 
provided. 

5. CPLR § 6202 should be amended to eliminate pre-judg
ment garnishment of wages. 

6. A pre-taking hearing should be required in instances where 
the debtor may be "driven to the wall". 

REPOSSESSION [REPLEVIN] 

An action may be brought under CPLR §7101 "to try the 
right to possession of a chattel".! Under §7102 (d) the plaintiff 
may obtain an order directing the sheriff to seize the chattel in 
question. Because of this provision Article 71 of the CPLR is 
considered for many purposes a provisional remed~.2 

After Laprease v. Raymours Furniture Co. found the 
procedure established by §7102 uncon~titutional, that section 
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was amended to require a court order before seizure. The court 
in issuing the order is directed "to conform to the due process 
of law requirements of the fourteenth amendment to the 
Constitution of the United States."4 

Long Island Trust Co. v. Porta Aluminum Corp.:; describes 
one version of New York practice under the amended Article 
71. A secured creditor, in that case, brous"ht an action against a 
corporation which had purchased from the debtor vehicles in 
which the creditor had a security interest. The plaintiff served 
an order to show cause on the defendants. At the hearing 
extensive affidavits were presented. The Appellate Division 
remarks that if the defendants had requested an opportunity to 
cross-examine the plaintiff's witnesses that the trial court would 
have ordered such a hearing "out of a superabundance of 
caution". While the court found the procedures in the trial 
court constitutional, it found that the replevin order had been 
improvidently granted. The defendants had argued that the 
indication of a security interest in "proceeds" in the plaintiff's 
financing statement had authorized sale of chattels free of liens. 
The court found a serious factual issue as to whether the 
plaintiff had authorized sale. It also found that seizure of 
vehicles would substantially disrupt the defendant's business. 
For these reasons it modified the order below to eliminate the 
order for replevin but to continue the order restraining the 
defendants from disposing of the chattels in question, 

General Replevin and Repossessions by Creditors 
It should be recognized that a large portion of the actions 

brought under Article 71 will be repossessions by a creditor 
holding a security interest under Article 9 of the Uniform 
Commercial Code. Under UCC § 9-501, a creditor may enforce 
his security interest "by any available judicial procedure" and 
under UCC § 9-503 a creditor seeking to repossess collateral 
"may proceed by action". There is a plain possibility that a 
proceeding to repossess may require a different statutory 
structure than general replevin actions either on constitutional 
grounds or for other sound policy reasons. 

UCC § 9-503 also permits ,a secured creditor to repossess by 
self-help if this can be accomplished without breach of the 
peace, The constitutionality of the self-help provisions of UCC 
§ 9-503 has been challenged and these provisions have been 
continually questioned by consumer advocates. A reform of the 
self-help provisions of uec § 9-503 would probably require 
revision of Article 71 of the CPLR. It wOilld make sense to 
co-ordinate any such revision with the steps necessary to assure 
the constitutionality of general replevin and repossession by 
jUdicial action. 

Constitu tionality 
The principal cases affecting the constitutionality of Article 

71 have concerned repossessions of collateral by creditors. In La 
Prease v. Raymour's Furniture the court found the then existing 
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version of Article 71 invoked by such a creditor unconstitu
tional under the Fourth and Fourteenth Amendments. Fuentes 
v. Shevin while finding the Florida and Pennsylvania replevin 
statutes unconstitutional under the Fourteenth Amendment 
be...:ause of the absence of a pre-taking hearing, struck down the 
attempts of creditors to repossess goods. In Mitchell v. W. T. 
Gran t repossessing creditors were successful under Louisiana's 
sequestration procedure which the court found to be a 
constitutional balancing of interests of the creditor and debtor. 
The court relied upon a variety of factors including the presence 
of a post-taking hearing on the merits. 

Long Island Trust Co. v. Porta Aluminum Corp. which 
sustained the constitutionality of revised Article 71, however, 
was a general replevin action by a creditor seeking to reclaim 
from a third party goods sold by the debtor allegedly in 
violation of the security agreement. 

The procedure under revised Article 71 as described in Long 
Island Trust Co. would appear to be constitutional under 
Mitchell. As required by Fuentes there is a pre-taking hearing in 
which the defendant can raise the merits of the plaintiff's claim. 
Even if the debtor were driven "to the wall"-for example, by 
seizure of an automobile required in hIs employment, the 
pre-taking hearing requirement of Sniadach is met. In most, 
although not all instances, the plaintiff will have a prior interest 
in the property seized. There is judicial supervision throughout. 
The provision for damages to the defendant in the event of a 
wrongful taking, however, may not be as satisfactory as in 
Louisiana. This is balanced by the pre-taking hearing which is 
not present in Louisiana where there is an immediate 
post-taldng hearing on the merits. 

Either the procedure described by Long Island Trust Co. or 
some comparable procedure should be embodied in statutory 
language. There is now sufficient development of law to replace 
the general language requiring comformity "to the due process 
of law requirements of the Fourteenth Amendmmt" with 
specific guidance to courts throughout the state. 

The Constitutionality of Self-Help Repossession 
If in analyzing self-help repossession one employs the factors 

which the Supreme Court considered in Mitchell v. W. T. Grant 
while upholding the LouiSiana sequestration procedure, one 
must conclude that in self-help repossession there is a complete 
absence of due process of law. There is no immediate 
post-taking hearing on the merits of the creditor's claim. Indeed 
there is no hearing, normally not even a trial. There is a 
complete absence of judicial supervision not only over the 
taking itself but over the disposition under DCC § 9-504. 

Cases which have upheld the constitutionality of self-help 
repossession have relied not on the presence of due process of 
law but on the absence of the state action necessary for 
application of the Fourteenth Amendment. 

In Adams v. Southern California First National Bank 1 
5 the 
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plaintiffs brought the action to declare California Uniform 
Commercial Code § 9-503 and § 9-504 unconstitutional. They 
argued that these provisions constituted state action because 
creditors who repossessed and disposed of goods under the 
authority of these provisions acted under color of law and were 
performing a public function. The court disagreed and found 
that in order to find state action under the color of law theory 
there must be significant involvement by the state. The court 
noted that while "English law in the thirteenth century rig
orously prohibited self-help" it had become customary before 
authorized by the Uniform Commercial Code. The Uniform 
Commercial Code, then, did not authorize private parties to 
perform an action traditionally a function of the state. 

The Second Circuit in Shirley v. State National Banl~ 1 6 

reached a similar conclusion in regard to the self-help 
repossession provisions of the ConnC:!cticut Retail InstallmC:!nt 
Sales Financing Act. UCC § 9-503 was not in question in this 
case. Thf' court explained that "since peaceful repossession 
existed at common Imv in Connecticut, the mere codification of 
that right does not, in our view, constitute state action. No 
delegation of traditional state power has been grated to any 
private person." 1 i In dissent, Chief Judge Kaufman contended 
that "the lawful non-consensual taking of property is a uniquely 
governmental function."lll He concluded: 

"Under the so-called 'public function' test, then, 
self-help repossession is infused with the requisite 
'state action' because the creditor acts pursuant to a 
grant of the state's monopoly power to lawfully seize 
a significant property interest without the consent of 
the holder."19 

One can argue that in New York, a court should reach a 
different conclusion than in Adams and Shi/·ley. The New York 
Court of Appeals has found state action in regard to Lien Law 
§181, the innkee;er's lien and has declared that provision 
unconstitutional. 2 The innkeeper uses self-help in asserting 
and taking possession under his lien. In regard to the state 
action issue the Court explained: 

"In this State, the execution of a lien, be it a 
conventional security interest (Lien Law § 207), a 
writ of attachment (CPLR, art. 62) or a judgment lien 
(CPLR, art. 52) traditionally has been the function of 
the Sheriff. On this view 'State action' can be found 
in an innkeeper's execution on his own lien. Then, 
too, it cannot be gainsaid that innkeepers are 
possessed of certain powers by virtue of § IS1 of the 
Lien Law. By that token, their actions are clothed 
with the authority of State Law and their actions 
may be said to be those of the State for purposes of 
the due process clauses."2 1 
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Under similar arguments one would find the self-help 
repossession provisions of UCC-Sec. 9-503 and the disposition 
provisions of UCC-Sec. 9-504 to constitute state action. 

In Mitchell, Justice White who wrote the majority opinion 
made the following statements in a footnote concerning 
self-help repossession:-' 

"The advisability of requiring prior notice! and 
hearing before repossession has been under stud.y for 
several years. A number of possibilities have been put 
forward to modify summary creditor remedies, 
whether taken through some form of court process or 
effected by self-help under .Art. 9 of the Uniform 
Commercial Code, S 9-503. Influenced by Sniadach, 
and providing preseizure notice and hearing, are two 
model acts drafted by the National Consumer Law 
Center-National Consumer Act, § 5.206-5.208 
(1970) and Model Consumer Credit Act, §7.205 
(1972). Other similax reforms are reflected in the 
Report of the National Commission on Consumer 
Finance, Consumer Credit in the U.S., 30-31 (1972), 
the Wisconsin Consumer Act, Wis. State 
§421.101-427.105 (1973); and the amendments to 
the Illinois Replevin Statute, Public Act 78-287, 1973 
Illinois laws. Looking in the other direction and 
leaving summary procedures intact for most part are 
the National Conference of Commissioners on 
Uniform State Laws, Committee on Uniform 
Consumer Credit Code-Uniform Consumer Credit 
Code, Working Redraft No.5, November 1973, 
§ 5.110, 5.112; and the Permanent Editorial Board 
for the Uniform Commercial Code, Review Commit
tee for Art. 9 of the Uniform Commercial Code, Final 
Report, §9-503 (April 25, 1971) together with 
revised Art. 9 of the U.C.C., 1972 official text and 
comments, § 9-503. 

As revealed in the various studies and proposals, 
the principal question yet to be satisfactorily 
answered is the impact of prior notice and hearing on 
the price of credit, and more particularly, of the mi.x 
of procedural requirements necessary to minimize the 
cost. The commentators are in the throes of debate. 
See, e.g., Symposium, Creditors Rights, 47 S. Calif. L. 
Rev. 1-164 (1973) and basic questions remain 
unanswered. See generally, Note, Self-Help Reposses
sion; the Constitutional Attack, the Legislative 
Response and the Economic Implications, 62 Geo. 
L.J. 273 (1973). 

We indicate no view whatsoever on the desirability 
of one or more of the proposed reforms. The 
uncertainty evident in the current debate suggests 
caution in the adoption of an inflexible constitutional 
rule. Our holding in this case is limited to the 
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constitutionality of the Louisiana sequestration 
procedures."2 2 

The Supreme Court has denied certiorari in a series of 
self-help repossession cases including Adams and Shirley. 2 3 It 
is arguable that the Court's denial of cert. represents a wait and 
see attitude towards self-help repossession. After Mitchell a 
number of states while revising their replevin s~atutes may 
include revisions of their rules concerning self-help reposses
sion.24 These revisions may produce satisfactory provisions and 
solutions to the cost problem which apparently troubles the 
Supreme Court. 

New York, then, should consider revising its procedure for 
self-help repossession because (1) it remains arguable that the 
present procedure is unconstitutional, (2) the Supreme Court 
may expect such revision and may examine self-help 
repossession in a subsequent case, (3) there is a complete 
absence of due process of law under the present procedure for 
self-help repossession which should offend the state'R policy, 
whether 01' not the requisite state action is present for purposes 
of the Fourteenth Amendment. 2 5 

Cost of Restricting Self-Help Repossession 
The principal study related to th2 costs of re3tricting self-help 

repossession is R. Johnson, Denial of Self-Help Repossession, 
An Economic Analysis, 47 S. Calif. L. Rev. 82 (1973). The 
Supreme COlU't in Mitchel cited both this study and a 
refutation, E. Dauer and T, Gilhool, The Economics of 
Constitutionalized Repossession: A Critique for Professor 
Johnson, and a Partial Reply, 47 S. Calif. L. J. 116 (1973).26 

Professor Johnson assumes for the purposes of his study that 
legislatures will replace self-help repossession with requirements 
that creditors must (i) file a complaint with a COlU't, (ii) serve a 
summons and complaint on the defendant with notice to 
answer in 30 days, (iii) in the event no answer is received, 
demonstrate nevertheless at a "prove-up" hearing a right to 
possession of the property, (iv) in the event an answer is 
received, demonstrate a right to judgment either at trial or by 
summary judgment, (v) following judgmentj enlist the aid of the 
state in enforcing the writ of replevin.2 In regard to these 
steps, he states: 

"Even if the debtor chooses to settle after notice, 
foregoing his right to a healing, the combination of 
attorneys' fees and charges for filing and service of 
the complaint will average at least $135 in Louisial1a 
and between $193 and $248 in California. These 
costs are in a sense a 'front end load' to the 
posthearing replevin process; regal'dless of subsequent 
results, they must be paid whenever a creditor wishes 
to initiate the process for recovering his property. 

If the defendal1t neither reaches a settlement nor 
files an answer to the notice within the 30-day 
period, it is presumed that a prove-up healing is held, 
a wlit of replevin is issued, and the sheliff or mal'shall 

rnm:nw!!!!!. 
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seizes the property. The additional costs of these 
steps are considerably higher in Louisiana (an average 
incremental cost of about $116) than in California 
($50). At this point the additional legal costs of 
reacquiring the property under the post hearing 
r€:pievin system, as compared to current self-help 
repossession, amount to an average of about $250 in 
Louisiana and between $245 and $300 in California. 

Finally, if the defendant files an answer raising one 
or more defenses, the legal fees and court costs will 
be considerably higher than for settlements or 
replevins where no responsive pleadings are filed."28 

On the basis of California statistics, Professor Johnson 
concluded "that the repossession rate in relation to volume on 
new cars is 8.7 percent and on used cars, 13.6 percent."2 <) 

However, "one large firm operating in California was able to 
obtain voluntary relinquishment on 62 percent of its 
repossession actions and employed self-help on the remaining 
38 percent."3 0 Where the debtor voluntarily relinquishes the 
property the costs of judicial proceeding listed above would not 
be incurred. 

The cost of repossession by judicial proceeding would 
necessarily be added to the price of the goods or to interest 
charges. Creditors might also take steps to cut their losses by 
restricting credit to certain segments of society. 

As a useful model, one might assume that repossession by 
judicial action is necessary in regard to five automobiles out of 
every 1 00 sales. 3 1 If the cost of proceeding by judicial action is 
$300,32 then $1500 in additional cost must be added to the 
total sales price of 100 cars. This would increase the cost of 
each car by $15. 

One should note that in the vast majority of instances 
debtors can be expected to default or not appear in the judicial 
proceeding. Caplovitz, in his recent book, Consumers in 
Trouble, A Study of Debtors in Default,33 states that in the 
consumer credit actions which he studied only "5 percent of 
the Chicago, Detroit, and New York debtors filed answers with 
the court."3 4 This would be the percentage of those served who 
filed answers. The percentage of those served who malm an 
initial appearance in court differs. In New York that percentage 
is four percent.3 5 

Professors Dauer and Gilhool have attacked the methodology 
of Professor Johnson's study. His study concentrates on 
California whose population "is a good deal less stable than is 
the case in other parts of the country."3 6 He fv.ils to make a 
careful study of Louisiana, "a state which does not allow 
self-help repossession". 3 7 Had Johnson studied the Louisiana 
automobile finance market, it would have been possible for him 
to describe with satisfactory confidence whether the effects he 
predicts will in fact occur."3 8 They suggest that a likely result 
of the increased cost of repossession would be less frequent use 
of this device by creditors and in turn "more conversation, 

n'- It -



470 

more complete exchange of information and more workouts; 
and in economic terms, the benefit of more workouts-less loss 
ali around, less waste."3 9 They add: 

"Indeed, it may be that one of the finest 
consequences of constitutionalized repossession will 
be a shifting of the burden of proceeding with 
litigation from the debtor to the creditor. That would 
be no mean consequence, for the burden of the entry 
fees 01' their analog would also be shifted. Very likely 
the marginal utility of court costs-up-front is 
significantly greater for the debtor than for the 
creditor; very likely the opportunity costs, in 
financial and personal terms, are greater to the 
debtor. Thus, the result of a shifted burden might be 
fewer pleas 'copped' by debtors and more good 
defenses preserved."4 0 

The costs enumerated by Professor Johnson, of course, 
would be cut back greatly or eliminated by changes in the 
procedure he assumes as the basis for his study. For example, a 
state could reduce the costs considerably by eliminating the 
"prove-up" hearing or by allowing creditors to proceed without 
attorneys in small claims court. 

A procedure employed in New York's recently revised wage 
assignment law would effectively eliminate most of the costs 
which Professor Johnson hypothesizes. Under that law4 l a 
creditor who has taken a wage-assignment from a debtor may 
send the assignment to the employer upon default in the 
debtor's payments. However, before sending the assignment to 
the employer the creditor must notify the debtor that it is 
about to do so and provide a notice which the debtor can retUl11 
to creditor to demand a hearing.4 2 If the debtor in fact returns 
the notice, then the creditor must bring on a judicial hearing 
before sending the wage assignment to the employer. 

A state could require a creditor to serve a similar notice 
accompanied by a tear-off postcard upon a debtor either before 
or at the time of repossession by self-help. If the debtor in fact 
returned the tear-off postcard demanding a hearing the creditor 
would be required to bring on a pre-taking or an immediate 
post-taking hearing. 

Given the great frequency of default judgments, partiCUlarly 
in consumer matters, one would expect that many debtors 
would not retul11 the tear-off ;~ostcard. Professor Caplovitz's 
studies support this conclusion. c. The costs, then, of affording 
this opportunity to demand a hearing would be minimal when 
spread over the cost of all items sold. However, alert debtors 
with good defenses or counterclaims would have an opportunity 
for an early hearing at which their position could be presented. 
It is highly unlikely that the credit market cannot afford this 
minimal due process of law. 

~~~~-.~-.-.----,-------------------
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Recommendations 
1. Article 71 of the CPLR should be revised to provide 

specific procedures which satisfy the due process requirements 
of the Fourteenth Amendment to the United States 
Constitution. 

2. Under such procedures the state should at least provide an 
immediate post-taking hearing in all instm1ces of judicial action 
at which the creditor would be required to show «probable 
cause" for the replevin. In some instances due process ~ Juld 
require a pre-taking hearing. Whenever reasonable a pre-taking 
hearing should be required. 

3. Article 71 of the CPLR should be revised to deal 
explicitly with repossessions by creditors holding security 
interests under Article 9 of the Uniform Commercial Code 
including repossessions without judicial actions. The provisions 
of the revised Article 71 should remove questions concerning 
the constitutionality of self-help repossession. 

4. While it would be possible to eliminate self-help 
repossession by requiring the creditor to repossess by judicial 
action in all instances,4 4 questions of cost provide a reason for 
not establishing this requirement at this time. 

5. The provisions of the revised wage assignment law of New 
York should be adapted to repossession proceedings for the 
purpose of balancing the rights of creditors and debtors in 
accordm).ce with Mitchell u. W. T. Grant and for the purposes of 
providing minimal due process of law to debtors whose goods 
are repossessed. 

6. When a creditor repossesses without judicial action he 
should be required to serve a notice of opportunity for a 
hearing on the debtor either before or at the time of 
repossession. The notice should contain a tear-off postcard, the 
return of which by the debtor, will trigger a requirement that 
the creditor bring on a prompt hearing by an order to show 
cause. 
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possession, the court shall so find as a matter of record and a writ of 
replevin shall issue on the order of the court. 

The Wisconsin 00nsumer Act, Wisconsin Statutes Annotated Sec. 
421.101-427.105(1974), cited by Justice White reads in part as follows: 

Sec. ·125.205 Action to recover collateral 
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APPENDIX* 

NOTICE TO JUDGES AND CLERKS 

Re: REPLEVIN - MINIMAL GUIDELINES 

A three-judge District Court (N.D. N.Y.) on July 29, 1970 
raised constitutional objections to the requisition for the seizure 
of a chattel under our then Article 71 of the CPLR (Laprease v. 
Raymours Fumiture Co., Inc., 315 F. Supp. 716). Immeiiately 
thereafter, my Directive No. 122 was issued providing for all 
such applications to be submitted to the Judge presiding in 
Special Term, Part II, for approval, instead of being issued by 
the plaintiff's attorney alone. 

Article 71 has now been amended (Ch. 1051, Laws of 1971), 
effective July 2, 1971 in an attempt to conform to the 
requirements of constitutional "due process" suggested by said 
case. However, as stated by Govemor Rockefeller on signing the 
measure, there are "serious deficiencies in the bill in its present 
form that require further consideration", the most troublesome 
being "the failure to establish clear and easily useable standards 
to guide attomeys and the courts in taking action under the 
statute". 

Remedial legislation is expected to be introduced at the 1972 
Session of the Legislature. Pending such corrective measures the 
following is set forth as a minimal guideline in passing upon 
sueh orders. 

NON-BREAKING 
Where an order of seizure is sought which authorizes the 

sheriff or marshall merely to seize the chattel without in any 
way brealdng open and entering the place to search for the 
chattel, CPLR 7102(c) requires that the supporting affidavit 
shall clearly identify the chattel to be seized and shall state: 

1. that the plaintiff is entitled to possession by virtue of 
facts set forth; 

2. that the chattel is ·wrongfully held by the defendant 
named; 

3. whether an action to recover the chattel has been 
commenced, whether defendants have been served, 
whether they are in default, and, if they have appeared, 
where papers may be served upon them; 

4. the value of each chattel or class of chattels claimed, or 
the aggregate value of all chattels claimed. 

If the order does not include a provision for brealdng and 
entering, CPLR 7102 (d) (2) provides: 

*Directives numbers 176, 219 and 288 of Hon. Edward Thompson, Justice 
of the Supreme Court, as Administrative Judge of the Civil Court of the 
City of New York, to the judges and clerks of the Civil Court, were a 
prompt response on the part of the judiciary to new constitutional and 
statutory problems arising in the area of replevin. 
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"* * * the court shall grant a restraining order that the 
chattel shall not be removed from the state if it is a 
vehicle, aircraft or vessel or, otherwise, from its location, 
transferred, sold, pledged, assigned or otherwise disposed 
of or permitted to become subject to a security interest or 
lien until further order of the court. Unless the court 
otherwise directs, the restraining order does not prohibit a 
disposition of the chattel to the plaintiff. Disobedience of 
the order may be punished as a conte1upt of court." 
(emphasis added) 

Such an order may be proeured ex parte without prior notice 
to the defendant. 

BREAKING AND ENTERING 
Where thE:. plaintiff seeks to include a provision authOlizing 

the sheriff or marshal to break open and enter the place to 
search for vhe chattel, then thE' supporting affidavit must, in 
addition to the requirements set forth above, recite "fact 
sufficient" under the due process of law requirements of the 
14th Amendment to the U.S. Constitution to authorize such a 
provision. Except in exigent or most unusual circumstances, 
such an order shall be signed only where the defendant has been 
given prior notice of the application 'lild has had an opportunity 
to be heard thereon. 

This notice must inform the defendant that plaintiff will 
apply for approval thereof at a Special Term, Part II of this 
Court on a day and time specified therein; such notice shall be 
given to the defendant at least seven days prior to said date. It 
shall be in substantially the following form: 

Dated the day of 

TO: (name of defendant) 
PLEASE TAKE NOTICE that on behalf of our 

client (nan1e of plaintiff) we filed this day, in an 
Action to Recover its (description of chattel), an 
application for an Order of Seizure directing the 
Marshal to break open, enter and search for such 
(chattel) in the place where the (chattel) may be and 
to take such (chattel) into his possession pursuant to 
.Al:ticle 71 of the CPLR. 

You have the right to be heard on this application 
in the Civil Court of the City of New York located at 
111 Centre Street, New York, New York, 10013, at 
Special Term, Part II (Room 488), within seven days 
from the above date. 

1972 
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If you do not appear in Court by the day 
of ,1972, the Order of Seizure will 
be presented for the Judge's signature. 

Very tmly yours, 

(attorney for Plaintiff) 
BY: 

A copy of such notice which the plaintiff shall have sent to 
the defendant must be annexed to the order submitted for the 
Judge's signature. 

Proof of mailing shall be attached to said copy. It may be in 
the form of: 

(1) registered mail receipt; or 
(2) certified mail receipt; or 
(3) affidavit of mailing; or 

as an alternative to such proof of mailing. Proof of service, 
pursuant to CPLR 308, shall be attached to said copy of the 
notice submitted with the order. Note that CPLR 308 provides 
the various methods of service of a summons all of which 
constitute personal service under the statute. 

RESIDENTIAL PROPERTY 
In all cases (with or without notice) applications for seizure 

of household chattels (such as bedroom furniture, kitchen 
stove, refrigerator, and the like) shall be scmtinized with utmost 
care and sUlTounded with stringent requirements. Luxury 
chattels (television sets, pianos, etc.) shall be subject to less 
stringent requirements. 

COMMERCIAL PROPERTY 
Generally, business chattels (cash registers, television sets, 

trade fixtures, etc.) are not such items as to require extreme 
scmtiny. However, it may well be that a stove or refrigerator or 
the like may be a basic necessary essential to the conduct of a 
business, in which case extreme scmtiny should be given to 
applications for seizure thereof. 

THE UNDERTAKING 
In all cases, since the amount of the bond must be twice the 

amount of the value of the chattel as stated in plaintiff's 
affidavit, the value so alleged by plaintiff must be scmtinzed so 
as to avoid arbitrary and patent deficiency. 

Dated: March 17, 1972 

EDWARD THOMPSON, J. S. C. 
Administrative Judge 
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NOTICE TO CLERKS OF SPECIAL TER"! 

RE; Replevin Guidelines 

Supplementing my Directive 176 of :\1areh 17, 1972 and 
pending further orders, all applications for prejudgment seizure 
of a chattel under Article 71 of the CPLR shall be denied unless 
evidence is submitted therewith showing that a Wl'itten notice 
has been sent to the respondent affording him an oppnrtunity 
to be heard thereon before the Judge presiding at SPECIAL 
TERM, PART I prior to the signing of such order of seizure. 

As in the past, at least seven days notice shall be given to the 
respondent. 

July 11, 1972 

EDWARD THOMPSON, J.S.C. 
Administrative Judge 
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No. 219 

DIRECTIVE TO JUDGES, CLERKS AND SPECIAL 
TERM II CLERKS. 

Re: Replevin - Minimal Guidelines 

When a special situation demands summary seizure of the 
goods without a hearing, in order to avoid immediate 
destruction of disputed property a movant mllY apply to the 
~Tlldge in Special Term, Part II for a stay enjoining such a party 
from disposition or destruction of sllch property. 

Such application shall be caxefully scrutinized to avoid failure 
to comply with my Directive 176 of March 17, 1972. 

December 6, 1972 

No. 288 

EDWARD THOMPSON, J. S. C. 
Administrative Judge 

DIRECTIVE TO JUDGES AND CLERKS 
RE: REPLEVIN - MINIMAL GUIDELINES FOR UTILITIES 

(Supplement to Directives 176 and 219 of 
March 17 and December 6, 1972 Respectively) 

Where a plaintiff-utility seeks to include a provision 
authorizing the Sheriff or Marshal to break open and enter 
premises to search for a gas or electric meter the order, except 
in exigent or most unusual circumstances, shall be signed only 
where the defendant has been given prior notice of the 
application and an opportunity to be heard thereon, as follows: 

The application shall: 
1. Include a copy of a notice bearing boxed legends or 

caveats at the top thereof in not less than 12 point bold upper 
case type, as follows: 

NOTICE! YOUR GAS OR ELECTRICITY MAY BE CUT 
OFF! IF YOU WISH A HEARING YOU MUST GO TO 
THE CLERK'S OFFICE OF THE CIVIL COURT AT (fill 
in address), PROMPTLY! 

AVISO! SU GAS 0 ELECTRICIDAD PUEDEN SER 
CORTADOS! SI USTED DESEA UNA AUDIENCIA 
USTED DEBE IR A LAS OFICINAS DEL SECRETARIO 
DE LA CORTE CIVIL EN (ponga la direccion), 
IMMEDIATAMENTE! 
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(a) The copy of the notice shall have adequately apprised 
the defendant of the: 

(1) index number of the proceeding, the nature of the 
application and the basic elements of the impending 
complaint. This shall include: 

(i) the amount of money alleged to be due, the proof of 
which, shall be made available at the hearing; 

(ii) the date of the last billing rendered to the defendant; 
(iii) either the actual meter readings, or the estimated meter 

readings, the basis of which, shall be made available at 
the hearing; and 

(iv) the defendant's account number. 
(2) consequences of the Marshal's or Sheriff's execution of 

the order, if signed, i.e., that his dwelling may be entered 
and searched, or the public areas of the multiple dwelling 
in which he resides may be entered and searched; and 
that in either event his gas or his electrical services will be 
terminated and the meter seized; 

(3) right to be heard on this application; 
(4) fact that if he wishes a hearing, he or his designated 

representative must appear in the Civil Court of the City 
of New York, County of ,at 

" ,at Special Term, Part II weeks days 
between 9 A.M. and 5 P.M. within ten (10) days from 
the date of service of the notice as set forth in Section 2 
hereof, in order to obtain a retul11 date for tl,e hearing; 

(5) fact that at the healing he will be required to be present, 
shall have the right to be represented by an attol11ey and 
shall have an opportunity to refute the bill; 

(6) fact that if he does not appear in court by the last day 
permitted, the order of seizure will be presented for the 
Judge's signature. 

2. State that service of the notice and the accompanying 
papers, if any, had been made by: 

(a) delivery within the City of New York pursuant to 
Section 308(1), 308(2), or 308(5) of the CPLR; or 

(b) affixing a copy thereof upon the door of the residence of 
the defendant at the premises in which tlle property to be 
seized is located, and in addition, within one day thereafter, by 
mailing a copy to the defendant; or 

(c) registered or certified mail to the defendant, and in 
addition by ordinary mail addressed in the following manner: 

(named defendant) or Occupant 
(address) 

(apartment number, if available); and 

the affidavit of service of the notice must have been filed within 
seven (7) days of such service. 
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3. Include an affidavit which contains all the elements upon 
which this application is based together with a statement that 
there has been compliance with the statutory provisions relating 
to discontinuance of service, and 

(a) a refusal by the defendant or by a person of suitable age 
in the premises (setting forth the date of the refusal and by 
whom made) to permit the utility emnloyees to enter into or 
upon the premises to disconnect the meter, or 

(b) that no one was home after at least two attempts to gain 
such admittance (setting forth the dates and times of day 
thereof). 

The Marshal or Sheriff to whom the order of seizure is 
delivered shall give at least a full seventy-two hours notice, in 
writing, by mail, to the defendant advising him of the date and 
whether in the morning of afternoon, of the intended breaking 
and entering upon his premises to search for and seize the 
meter, and shall execute the order, a copy of which is attached 
thereto, only between the hours of sumise and sunset. 

The proposed order shall direct service of the copips of the 
affidavit, order, summons and verified complaint upon the 
defendant in accordance with the appropriate sections of the 
CPLR, and the filing of the affidavits of service thereof with the 
Clerk of this Court. It shall also contain a particular description 
of the gas or electric meter to be seized (identification number) 
and shall specify the place on the defendant's premises where 
the meter is located. 

An lmdertaking shall be submitted in a sum of not less than 
$500.00 supported by appropriate affidavit. 

March 19,1974 

Edward Thompson, J.S.C. 
Administrative Judge 

RECEIVERSHIP 

Appointment of a TemporalY Receiver 
CPLR Sec. 6401(a) provides for the appointment of a 

temporary receiver on the "motion of a person having an 
apparent interest in property which is the subject of an action 
in the supreme or county court."1 The receiver may be 
appointed at any time plior to judgment, either before or after 
service of the summons. The court may also appoint a receiver 
while an appeal is pending. 

A temporalY receiver is «merely the custodian of the 
property. »2 He does not have title to the property and his 
function is "to preserve the property until the rights of the 
parties are finally determined.' ,3 

Temporary receivership as a provisional remedy is ancillary 
to an action in supreme or county court regarding property. 
Typically a receivership would be used in an action to foreclose 
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a real property mortgage. In such actions the court may 
appoint a receiver "where there is danger that the property will 
be removed from the state, or lost, materially injured or 
destroyed.,,4 In a mortgage foreclosure the receiver may 
collect the rents and profits from the property. 5 In some 
circumstances these rents and profits ultimately will be 
awarded to the foreclosing party6 or to a junior lienor. 

The old Civil Practice Act in CPA Sec. 974 provided for a 
temporary receivership "on the application of a party who 
establishes an apparent right to, or interest in, the property, 
where it is in possession of an adverse party ... "7 The old CPA 
Sec. 975 provided that notice: 

"must be given to the adverse party, unless he has 
failed to appear in the action and the time limited for 
his appearance has expired. But where an order has 
been made directing the service of the summons upon 
a defendant by pUblication, the court, in its 
discretion may appoint a temporary receiver, to 
receive and preset.'e the property, without notice, or 
upon a notice given by publication or otherwise, as 
may be proper. But where the action is for the 
foreclosure of a mortgage, which mortgage provides 
that a receiver may be appointed without notice shall 
not be required."-

In the CPLR the requirements concerning notice were 
consolidated in such provisions as Rule 2103 and Rule 2214. 
The resulting rules concerning notice of a motion for 
appointment of a temporary receiver are less clear and more 
dependent upon the practice of the courts than the precise 
provisions quoted above from CPA Sec. 975. 9 The practice 
appears parallel to that under the CPA except that all parties 
who appear are now entitled to notice of motion.! 0 

Where a party has not appeared even if he is an adverse party 
in possession of the property in dispute he will probably not 
receive notice.!! It is customary for some mortgages to contain 
a waiver of notice of motion for appointment of a receiver.! 2 

Such waivers are upheld by the courts. I 3 Real Property Actions 
and Proceedings Law Sec. 1325(1) provides: 

"Where the action is for the foreclosure of a 
mortgage providing that a receiver may be appointed 
without notice, notice of a motion for such 
appointment shall not be required."! 4 

Vacating Appointment, Removal of Receiver 
CPLR Sec. 6405 provides "upon motion of any party or 

upon its own initiative, the court which appointed a receiver 
may remove him at any time."! 5 The motion provided for in 
this section is .apparently used also for the purposes of vacating 
the original order appointing a receiver. 1 

6 A party not served 
with notice of the motion to appoint a receiver either because 
the party had not yet appeared or because there was a waiver of 
notice might use this provision to obtain a post-appointment 

---=-- .Ji£1t:s!?-.22S 
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hearing at. which the merits of the action and the need for 
appointment of a receiver might be considered. There is no 
indication that this is the current practice. 

Constitutionality of Temporary Receivership 
The four decisions of the United States Supreme Court 

discussed in the study on attachment and replevin would seem 
to affect the constitutionality of temporary receivership as a 
provisional remedy. Under Sniadach v. Family Finance Corp., 1 

7 

Fuentes v. Shevin,l R Mitchell v. W. T. Grant Co. I 9 and North 
Georgia Finishing Inc. v. Di-Chem, Inc. 2 

0 whenever there is a 
taking of property even provisionally there must be at a 
minimum a prompt post-taking hearing on notice in which the 
merits of the principal action can be raised. In some instances 
where the defendant may be "driven to the Wall" by the taking 
of his property there must be a pre-taking hearing on notice. 
Under North Georgia Finishing Inc. v. Di-Chem, Inc. the 
plaintiff at the hearing must "demonstrate at least probable 
cause,,22 for the taking. At a post-taldng hearing there is an 
indication that the plaintiff "has the burden of showing 
probable cause to believe there is a need to continue" the 
[provisional remedy] "for a sufficient peliod of time to allow 
proof and satisfaction of the alleged debt. ,,2 3 

Normally under New York temporary receivership procedure 
a party who has appeared is provided with notice of motion 
before a receiver is appointed to take charge of the property. 
This would comply with the constitutional requirements found 
in the Supreme Court decisions just noted. 

However, where parties have not appeared even though they 
are adverse parties in possession of the property they may not 
be provided with notice of motion for appointment of a 
receiver. It is not clear that 6-.lch notice will be provid<:!d even 
where the time to answer has not yet expired.24 In these 
instances there is a potential violation of the due process of law 
provision of the Fourteenth Amendment. 

However, actions in which a temporary receivership may be 
sought as a provisional remedy may often involve multiple 
palties some of whom may have small interests. A complex 
mortgage foreclosure where junior lienGl's and other parties in 
interest must be joined would be an example. The foreclosure 
of a corporate mortgage in which a receivership is sought may 
also involve multiple pal·ties some of whom may have small 
interests. Where these parties have not appeared in the principal 
action it may be burdensome to serve on them a notice of 
motion for appointment of a temporary receiver. Where the 
interests of these parties are small and they have been served in 
the principal action an appropliate balancing of interests under 
Mitchell v. W. T. Grant Co. may be achieved by affording them 
an opportunity to seek a post-appointment hearing. Such an 
opportunity is probably available under CPLR Sec. 6405 which 
provides for removal of a receiver "at any time" at the "motion 
of any party.,,2 5 
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In regard to an adverse party in possession of the property, 
however, mor~ substantial questions of due process are 
presented. In the instance of foreclosure of a home mortgage, 
Sniadach and North Georgia Finishing, Inc. may require 
pre-appointment notice to an adverse party in possession 
whether or not such a party has appeared. In a corporate 
foreclosure where a receivership might substantially interfere 
with the conduct of the business, sound policy may demand 
pre-appointment notice whether or not the adverse party in 
possession has appeared. The desirability of such notice would 
be particularly strong where the time to answer had not yet 
expired. 

In North Georgia Finishing, Inc., the Supreme Court requires 
that the one seeking a provisional remedy "demonstrate at least 
probable cause,,26 for the taking. The showing of probable 
cause would normally include a demonstration that the plaintiff 
would probably be entitled to judgment in the principal action. 
It is somewhat difficult to apply this requirement to motions 
for a temporary receivership. Some actions in which this 
remedy is sought may involve multiple parties. In a mortgage 
foreclosure action, a junior lienor may be seeking appointment 
of a receiver. In some instances, it may not be inconceivable to 
find the defendant seeking a receivership. In such circumstances 
it may be inappropriate to require a showing that the plaintiff 
will probably succeed in the principal action. Where the 
plaintiff, however, is seeking the receivership and an adverse 
party is in possession of the property it would appear 
reasonable and necessary to require a showing that the plaintiff 
would probably be entitled to judgment. 

CPLR Sec. 6401(a) now requires that the one seeking a 
receivership have an "apparent interest" in the property. Courts 
could interpret that provision flexibly to require a showing that 
the plaintiff probably would be entitled to judgment when such 
a requirement is appropriate and to dispense with such 
demonstration where it is not appropriate. Some change in this 
provision may be desirable to draw the attention of courts 
applying it to the constitutional requirements. 

Constitutionality of Waiver of Notice 
In Fuentes v. Shevin, Justice Stewart addressed the problem 

of waiver in the following terms: 
"In D. H. Overmyer v. Frick Co., 405 U.S. 174, 92 

S. Ct. 775, 31 L.Ed.2d 124, the Comt recently 
outlined the considerations relevant to determination 
of a contractual waiver of due process rights. 
Applying the standards governing waiver of constitu
tional rights in a criminal proceeding - although not 
holding that such standards must necessarily 
apply - the Court held that on the particular facts of 
that case, the contractual waiver of due process rights 
was "voluntarily, intelligently and knowingly" made. 
Id., at 187, 92 S. Ct. at 783. The contract in 

~=e==~.~·~ ______________________ __ 
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Overmyer was negotiated between two corporations; 
the waiver provision was specifically bargained for 
and drafted by their lawyers in the process of these 
negotiations. As the Court noted, it was "not a case 
of unequal bargaining power or overreaching. The 
Overmyer-Frick agreement, from the start, was not a 
contract of adhesion." ld., at 186, 92 S. Ct. at 782. 
Both parties were "aware of the significance" of the 
waiver provision. Ibid. 

The facts of the present cases are a far cry from 
those of Overmyer. There was no bargaining over 
contractual terms between the parties who, in any 
event, were far from equal in bargaining power. The 
purported waiver provision was a printed part of a 
form sales contract and a necessary condition of the 
sale. The appellees made no showing whatever that 
the appellants were actl(ally aware or made aware of 
the significance of the fine print now relied upon as a 
waiver of constitutional rights. 

The Court in Overmyer observed that "where the 
contract is one of adhesion, where there is great 
disparity in bargaining power, and where the debtor 
receives nothing for the I waiver] provision, other 
legal consequences may ensue." ld., at 188, 92 S. Ct. 
at 783. Yet, as in Overmyer, there is no need in the 
present cases to canvass those consequences fully. For 
a waiver of constitutional rights in any context must, 
at the very least, be clear. The contractual langua::fe 
relied upon must, on its face, amount to a waiver." 7 

As Justice Stewart indicates in D. H. Overmyer u. F,.ic1~ 
CO. 28 the Court upheld a waiver clause with dicta stating that 
in other instances a waiver would not be proper. In Fuentes 
Justice Stewart held against the waiver argument on grounds 
that appear extraordinarily similar to those used by courts in 
consumer cases to find a contractual provision unconscionable 
under Uniform Commercial Code Sec. 2-302. These grounds 
would include great disparity in bargaining power and lack of 
awareness of the waiver provision. 

When a waiver of notice of motion for appointment of a 
temporary receiver appears in a home mortgage, it may not be 
constitutionally proper under Fuentes and Overmyer. For this 
reason the provision of Real Property Actions and Proceedings 
Law Sec. 1325(1) providing that where there is a waiver of 
notice in a mortgage such notice "shall not be required" m~y be 
too absolute to be constitutional. There should he some 
indication in CPLR Sec. 6401 that the court may require notice 
where according to current practice it is not required. The court 
could use such a provision in instances where it finds a waiver 
clause unconscionable or not constitutionally proper. 

In Security Nat. Banh v. Village Mall at Hillcrest, 2 
9 a New 

York court found R.P.A. & P. Law Sec. 1325(1) constitutional. 
The court noted, however, that "the defendant, which was 
represented by able counsel dealing at arm's length with the 

- ----------
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plaintiff, agreed to the appointment of a receiver in the event of 
a foreclosure"3o and waived notice in accord with R.P.A. & P. 
Sec. 1325(1). The court's position, then, reflects the view 
expressed by the United States Supreme Court in Overmyer and 
Fuentes. The court added that under "CPLR 6405 the 
defendant was entitled to move immediately to vacate the 
receivership." 3 1 In these circumstances, the motion to vacate 
would provide the post-taking hearing required by Mitchell v. 
W. T. Gran t Co. 

In Northrip v. Federal National Mortgage Association, 3 
2 the 

court citing the discusRion of waiver in Fuentes found an 
absence of waiver under the sale by advertisement foreclosure 
law in Michigan. In other advertisemflnt and sale cases such as 
Global Industries, Inc. v. Han'is 33 courts have upheld waivers as 
"knowingly and intelligently made"34 while citing Fuentes and 
Overmyer. The Michigan statute was found unconstitutional in 
Garner v. Tri-State Development Company 3 S because it did not 
provide for an appropriate hearing. In discussing the waiver 
clause in the mortgage, the court distinguished between waivers 
by individuals and waivers in commercial settings and held: 

"A factual hearing must still be conducted to 
determine whether this waiver was knowingly and 
intelligently made, and if so whether it was also 
voluntarily made."3 6 

Recommendations 
1. CPLR Sec. 6401 should be amended to require that notice 

of motion for appointment of a temporary receiver shall be 
given to an adverse party in possession of the property whether 
or not such party has appeared. 

2. With the exception of the rules in regard to waiver, 
current practice conceming notice should not be altered in 
other respects because of the complexity of some actions in 
which a temporary receivership may be requested. 

3. CPLR Sec. 6401 should be amended to require that a 
party seeking a temporary receivership must show a substantial 
rather than an apparent interest in the property. In instances 
where a plaintiff is seeking the receivership and an adverse party 
is in possession of the property a showing of a substantial 
interest should include a demonstration that the plaintiff should 
probably be entitled to judgment. 

4. CPLR Sec. 6405 should be amended to make it clear that 
a party may move under it for vacation of the order appointing 
a receiver. This would make it possible for a party who has nut 
received notice of the original motion to seek a prompt post 
appointment hearing. Such parties are likely to be represented 
by attorneys, it would be appropriate to have them seek a 
post-appointment hearing rather than impose that burden on 
the moving party. 

5. Real Property Actions and Proceedings Law Sec. 1325(1) 
should be amended to allow notice of a motion for 
appointment of a temporary receiver even in the presence of a 
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waiver clause in a mortgage where such waiver is unconscion
able. 
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ARREST 

The grounds for civil arrest under the old CPA 1 were 
considerably reduced in the CPLR. 2 Arrest both before and 
after judgment now is available primarily in cases where the 
plaintiff would be entitled by the judgment to a remedy in 
equity dirE;;;ting the defendant to perform an act. 3 There is also 
a somewhat strange provision in CPLR §6101(1) allowing arrest 
in some instances in an action at law for damages. 

Equity 
The reason for permitting arrest as a provisional remedy in 

certain actions in equity is to secure the presence of the 
defendant so that the court may punish him for contempt if he 
neglects or refuses to 0 bey a judgment or order directing him to 
perform some act. Under CPLR § 6101(2) three conditions 
must be met before the court may grant an order for arrest: (1) 
the plaintiff must be seeking "a judgment or order requiring the 
performance of an act the neglect or refusal to perform which 
would be punishable by the court as a contempt";4 (2) the 
defendant must be either a non-Tf~sident of the state or ,.bout to 
depart from it; and (3) the non-residency or imminent 
departure of the defendant must create a danger that the 
judgment 01' order will be rendered ineffectual. 5 

Dean McLaughlin in his Supplementary Practice Commentary 
to § 6101 states that "virtually the only equity actions,,6 which 
survive these restrictions are: 

"(1) actions for alimony (see Domestic Relations Law 
§ 245); (2) actions to compel the conveyance of property not 
located in New York (see CPLR 5104); (3) actions to compel a 
defendant to pay money into court in tort actions (see CPLR 
5105); (4) actions to compel a fiduciary to pay damages for a 
wilful wrong (see CPLR 5105)."7 

In the circumstances permitted by § 6101(2) an order of 
alTest may be granted under § 6111 either before or after 
judgment. 

Law 
Arrest in an action at law for damages originally was designed 

to secure the presence of the defendant so that after judgment 
body execution could be issued against him.s The Third Report 
of the Advisory Committee severely criticized arrest at law and 
body execution "as an undesirable vestige of imprisonment for 
debt."9 The CPLR abolished execution against the person and 
most instances of arrest at law. Dean McLaughlin has described 
"the retention of civil arrest in certain actions at law" as "one 
of the great mysteries of the CPLR.',l 0 Although the revisers 
had abolished civil arrest in actions at law for damages, the 
provisions of §6101(1) appeared in the final draft without 
comment. That subsection allows alTest: 

"where there is a cause of action to recover damages 
for the conversion of personal property, or for fraud 

~_ .. ,a:z::::: 
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or deceit, and the person to be arrested is not a 
woman."11 

Since the 1964 amendment to §6111 abolished arrest after 
judgment in actions at law for damages the provisions of 

,§6101(1) allowing pre-judgment arrest in these cases would 
'seem to serve no purpose.1 2 

Heming 
Under § 6111 the sheriff is required to bring the arrested 

defendant "befol'l.:: the court in the county where the arrest is 
made, for a hearing within a time specified in the order, not 
exceeding forty-eight hours, exclusive of Sundays and public 
holidays, from the time of the arrest."! 3 Under Rule 6113, "at 
least twenty-four hours prior to the hearing or within such 
shorter time as is specified in the order, the sheriff shall notify 
the plaintiff, by telephone or by leaving a notice at a place 
designated in the plaintiff's papers, to appear at the hearing."! 4 

If the defendant has not been brought before the court for a 
hearing within the time specified by the order, "he shall 
immediately release the defendant from custody."! 5 

Wachtell states: "The function of the hearing is to assure an 
automatic and prompt review of the propriety of the arrest, in 
view of the fact that a poor or ignorant defendant might 
otherwise have difficulty in taking the initiative to secure such 
review by means of formal motion."16 

At the hearing under Rule 6113 "the plaintiff shall have the 
burden of establishing his right to the arrest and detention of 
the defendant."l'1 In DeBierre v. Dal'vas18 the First 
Department described that burden as follows: 

"Upon. the hearing plaintiff will have the burden of 
establishing first, that her complaint demands 
performance of an act by the defendant, which if not 
performed, would subject defendant to contempt 
proceedings. 'Second, that she would be entitled to a 
judgment implementing the demands of her com
plaint. Third, that defendant is a nonresident or is 
about to leave the State and by reason thereof the 
judgment or order would be ineffectual .... 

We envision such a hearing to be of a preliminary 
nature and not a plenary trial. The issues to be 
decided encompass a narrow area and the mandate of 
the statute contemplates that the hearing should be 
short and concise with a summary determination as 
to whether defendant should or should not be 
continued in custody ."19 

Constitutionality of Arrest Provisions 
While arrest is the taking of a person rather than 

property, the four United States Supreme Court decisions 
discussed in the Study on Attachments and Replevin raise 
some questions concerning New YOl'k\s provisional and 
post-judgment remedy of m'l'est. 

~--.... - ------...---~~ 
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Under Mitchell u. W. T. Grant Co. 2 0 the Supreme Court 
of the United States would find that in some instances 
where property is taken, a prompt post-taking hearing would 
preserve the constitutionality of the procedure despite the 
absence of a pre-taking hearing because of the need to balance 
the interests of plaintiff and defendant in the property. Both 
Fuentes u. Sheuin 2 1 and Sniadach u. Family Finance Corp. 2 2 

required a pre-taldng hearing. Justice White who wrote the 
majority opinion in Mitchell took great care to distinguish 
Fuentes and Sniadach. In weighing the constitutionality of the 
New York civil anest provisions one must ask whether under 
Mitchell these statutes are constitutional because there is a 
prompt post-arrest hearing or whether in these circumstances a 
pre-arrest heal'jng is required. One could employ as a test the 
factors 23 which distinguish Mitchell from Fuentes and 
Sniadach. 

Using these factors one would find the following difficulties 
with the New York arrest procedure: (1) Unlike Mitchell, which 
dealt with a sequestration of property, the New York arrest 
procedures allow the taking of a person; (2) There is no 
pre-alTest hearing; (3) The arrest procedures more closely 
resemble the pre-judgment garnishment statute struck down by 
Sniadach than the sequestration procedure upheld in Mitchell. 
In Sniadach the debtor could have been driven "to the wall" by 
seizure of his wages. The Court did not find that element in 
Mitchell. The New York arrest procedures do raise the 
possibility of driving the defendant "to the wall"; (4) The 
creditor in Mitchell had a prior interest in the property taken. 
While the plaintiff in anest cases has interests, he has no prior 
interest in the person of the defendant; (5) It is questionable 
whether the damages available under Rule 6112(b) would be 
adequate to compensate a wrongfully anested dcfendant.2 4 

However, as in Mitchell, there is a promp~ post-taking 
hearing, damages are available under Rule 6112(b) and there is 
judicial supervision throughout.25 

The safer view would apply the requirements of Sniadach 
rather thal1 Mitchell to the New York alTest procedures, 
especially since the Supreme Court always demands a higher 
standard of due process where the freedom of persons rather 
than the taking of property is in question. In most instances 
then there should be a pre-arrest heal'ing on notice to the 
defendant, 

In Fuentes Justice Stewart, who wrote the majority opinion, 
listed a number of exceptions to the pre-taking hearing 
requiremen t. He stated: 

"There are 'extraordinary situations' that justify 
postponing notice and opportunity for a hearing. 
Boddie v. Connecticut, supra, 401 U.S. at 
379 .... These situations, however, must be truly 
unusual. Only in a few limited situations has this 
Court allowed outright seizure without opportunity 
for a prior hearing. First, in each case, the seizure has 
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been directly necessary to secure an important 
governmental or general public interest. Second, there 
has been a special need for very prompt action. Third, 
the State has kept strict control over its monopoly of 
legitimate force: the person initiating the seizure has 
been a government official responsible for deter
mining, under the standards of a nan-owly drawn 
statute, that it was necessary and justified in the 
particular instance. Thus, the Court has allowed 
summary seizure of property to collect the internal 
revenue of the United States, to meet the needs of a 
national war effort, to protect against the economic 
disaster of a bank failure, and to protect the public 
from misbranded drugs and contaminated food." 26 

Again in Sniadach, Justice Douglas explained: "Such 
summary procedure may well meet the requirements of due 
process in extraordinary situations .... But in the present case 
no situation requiring special protection to a state or creditor 
interest is presented by the facts; nor is the Wisconsin statute 
narrowly drawn to meet any such unusual condition. Petitioner 
was a resident of this Wisconsin community and in personam 
jurisdiction was readily obtainable."2 7 

On the basis of these excerpts it can be argued that the arrest 
of a person prior to a hearing on notice may be justified where 
it is necessary to protect the court's jurisdiction or the power of 
an equity court to enforce its orders. The statute, however, 
should be nan-owly drawn to cover only those instances in 
which a pre-hearing arrest is demonstrably necessary to protect 
the court's jurisdiction or power and to exclude those instances 
where the arrest is simply for the convenience of a private 
party. Under Mitchell, there must be a prompt post-arrest 
hearing on the merits, and the court must maintain its 
supervision of the proceeding. 

In all instances where a pre-hearing arrest is not necessary to 
protect the jurisdiction or power of the court, it is strongly 
arguable under the analysis above that there must be a pre-arrest 
hearing on notice to the defendant. This would normally occur 
in instances where the plaintiff alleges that a non-resident 
defendant or one about to depart from the state28 will avoid 
enforcement of the equity court's orders but cannot 
demonstrate that the steps towards such avoidance are 
imminent. 

The Constitutional Requirements 
Regarding the Form of the Hearing 

In North Georgia Finishing, Inc. u. Di-Chem, Inc. 2 9 the 
Supreme Court found Georgia's pre-judgment garnishment 
procedure unconstitutional because: "There is no provision for 
an early hearing at which the creditor would be required to 
demonstrate at least probable cause for the garnishment."3 0 In 
his concurring opinion Justice Powell requires a pre-taking 
showing "of a factual basis of the need to resort to the remedy 
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as a means of preventing removal or dissipation of assets 
required to satisfy the claim"31 and "a prompt post-garnish
ment judicial hearing in which the gamishor has the burden of 
showing probable cause to believe there is a need to continue 
the garnishment for a sufficient period of time to allow proof 
and satisfaction of the alleged debt."3 2 

The language of "probable cause" used by the Court in North 
Georgia Finishing, Inc. echoes the Fourth Amendment to the 
United States Constitution which may apply to the states 
through the Fourteenth Amendment. The Fourth Amendment 
states: "no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be 
seized ." 

Cases regarding criminal arrest have commented upon 
probable cause as follows: 

"In dealing with probable cause ... as the very 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical 
considerations of everyday life on which reasonable 
and prudent men, not legal technicians, act .... Proba
ble cause exists where 'the facts and circumstances 
within their [the arresting officers'] knowledge and 
of which they had reasonably trustworthy informa
tion [are] sufficient in themselves to warrant a man 
of reasonable caution in the belief that' an offense 
has been or is being committed."3 3 

These cases would support the requirements concerning the 
post arrest hearing found in De Bierre v. Darvas quoted above, 
particularly that the plaintiff show "that she would be entitled 
to a judgment implementing the demands of her complaint."3 4 

Reading these cases together, the comt would be required to 
find "probable cause" to believe that the plaintiff would obtain 
judgment at trial. Where a court directs a pre-arrest hearing on 
notice the same standards would apply. 

In instances where the court issues an order of arrest without 
notice, the court should find with "probable cause" a "factual 
basis of the need to resort to the remedy."35 In addition, in 
accord with the discussion above, the court should find the 
"extraordinary situation" that would "justify postponing notice 
and opportunity for a hearing."3 6 The court should also, albeit 
on the basis of one party's presentation, find probable cause to 
believe that the plaintiff will be entitled to jUdgment. 

Other Uses of Arrest and Implisonment in Civil Cases 
The provisional remedy of arrest is available under §6101(2) 

where the plaintiff "would be entitled to a judgment or order 
requiring the performance of an act the neglect or refusal to 
perform which would be punishable by the court as a 
contempt."37 Under § 6111 the order of arrest in these 
circumstances is available "after judgment." Arrest, then, in an 
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action in equity is a pre-judgment and post-judgment remedy. It 
is directly related to the post-judgment remedy of contempt. 
There is also a post-judgment remedy of arrest under § 5250 to 
assure that the debtor will be available for examination and 
"will obey the terms of any restraining notice."3 8 

In the process of collecting a judgment the creditor may use a 
variety of techniques to discover assets including an information 
subpoena under Rule 5224(a) (3). Failure to answer the 
information subpoena (which one may suspect would be 
frequent given the general ignorance of legal proceedings 
reported by Professor Caplovitz39 ) is punishable as contempt of 
court.40 

Post-judgment arrest and contempt present different issues 
and problems than pre-judgment arrest. There no longer is any 
question concerning the plaintiff's likelihood of success in his 
action. Under § 6102 and § 6111 there may be a question as to 
whether the defendant is a non-resident or is about to depart 
from the state. Similar questions may arise under § 5250 where 
arrest is available when "the judgment debtor is about to depart 
from the state or keeps himself concealed therein and ... there is 
reason to believe that he has in his possession or custody 
property ... ".41 When a judgment debtor is punished for 
contempt because of disregard of an order or subpoena, a 
question may arise as to whether the debtor has disobeyed the 
order or ignored the subpoena. A possibility may also be 
present that the debtor was unable to respond, perhaps because 
of some physical disability 01' because he was ignorant of court 
procedure. 

Under § 5250 the debtor is afforded a hearing on the relevant 
questions. That section directs: "the warrant shall command the 
sheriff to anest the judgment debtor forthwith and bring him 
before the court."42 Under § 6111 there is a hearing "within a 
time specified in the order, not exceeding forty-eight 
hours ... from the time of arrest."4 3 The provisions of both 
these sections require the sheriff to bring the judgment debtor 
before the court. 

In proceedings to punish a defendant for civil contempt, 
however, the relevant statutes do not require the defendant to 
be brought before the court. Under Judiciary Law § 756 a 
warrant "may issue, without notice ... to commit the offender 
to prison, until the costs 01' other sum of money, and the costs 
and expenses of the proceeding are paid, or until he is 
discharged according to law ."4 4 Under Judiciary Law § 757 a 
court authorized to punish for contempt may proceed either by 
order to show cause 01' by warrant of attachment. The warrant 
of attachment commands the sheriff "to arrest the accused, and 
brll1g him before the court 01' judge ... to answer for the alleged 
offense."4s Courts more normally proceed by order to show 
cause. Because of the general ignorance of court procedure in 
certain segments of society46 the defendant may not respond 
to the order to show cause. This phenomenon resembles the 
failure to respond which results in default jUdgments.47 When 
the defendant does not appear in response to an order to show 
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cause, the court will fine the defendant and in the alternative 
commit him to jai1.48 In these circumstances the defendant 
may go to jail without ever appearing in court.49 If the 
defendant was physically unable to respond to the order to 
show cause or was simply ignorant of court procedure he may 
have been deprived of a hearing at a meaningful time. The 
procedures under the warrant of attachment where the 
defendant is brought before th~ court would have afforded the 
defendant the hearing which he was deprived of under the order 
to show cause proceeding. 

Imprisonment for Debt 
The problems arising from use of the order to show cause 

proceeding l.mder Judiciary Law §757 coupled with the 
ordinary lack of response to court papers in certain segments of 
society have resulted in the continuation of imprisonment for 
debt or the equivalent of body execution in parts of New York. 
This phenomenon has been studied in R. Alderman, 
Imprisonment for Debt: Default JUdgments, The Contempt 
Power and The Effectiveness of Notice Provisions in the State 
of New York,s 0 described briefly by Professor Caplovitzs 1 and 
challenged recently before a three judge federal court.s 2 

Alderman describes one method in which these procedures 
result in imprisonment for debt as follows: 

"In order to assist the judgment creditor in his 
search for assets, New York allows the judgment 
creditor to compel the judgment debtor to disclose 
the nature, value and location of all his assets ... 

Although three types of subpoenas are statutorily 
authorized, the most commonly used forms are (1) 
the subpoena requiring attendance of the debtor for 
the taking of deposition, and (2) the information 
subpoena, which is accompanied by written questions 
to be answered and returned by the debtor. Upon 
service of either of these subpoenas the judgment 
debtor must, under penalty of contempt, comply 
with its directions .... The procedures that the 
judgment creditor must follow to have the re
calcitrant debtor held in contempt are found in the 
JudicialY Law .... the practice generally followed in 
the case of nondisclosure is the issuance of a show 
cause order and a subsequent hearing to determine 
the guilt or innocence of the alleged contemnor. 

In the event that the judgment debtor fails to 
appear at the show cause hearing he will be adjudged 
in contempt in absentia .... After return of the show 
cause order and a determination that the judgment 
debtor is in contempt, the debtor may be fined an 
amount sufficient to indemnify the aggrieved 
creditor, or to pay him an amount not exceeding 
costs plus $250. Immediately thereafter a commit
ment order will issue, directing that the judgment 
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debtor stand committed to the local jail until such 
time as the fine is paid. The judgment debtor may 
then remain incarcerated, without the assignment of 
counsel. or judicial review, for up to 90 days. The 
fine, when paid, is remitted directly by the court to 
the judgment creditor and is applied to the debt."5 3 

Alderman's study demonstrates the frequent use of these 
procedures in Onondaga County. Their use in Dutchess County 
has been challenged recently.5 4 Decisions of the New York City 
Civil Court show that these proceedings are employed at least 
occasionally in New York City.5 5 

In Sure Fire Fuel Corp. v. Martinez,S 6 the New York City 
Civil Court dealt with contempt in connection with failure to 
comply with an installment payment order.s 7 The debtor was 
not before the court. Judge Gabel, citing Fuentes v. Shevin, 
explained: 

"From the very nature of the severity of the 
punishment, however, this powerful weapon should 
not be deployed on such a free and easy basis that 
contempt is determined by default or on a pro forma 
affidavit .... Here , certainly, 'the right to notice and 
an opportunity to be heard must be granted at a 
meaningful time and in a meaningful manner'."5 8 

Judge Gabel, then, suggested that the appropriate procedure 
would be use of the warrant of attachment. She stated, "this 
court should not issue a fining order with a provision for 
commitment without first bringing the debtor before the 
court."59 

The use of post-judgment contempt in New York which is 
related to arrest under CPLR § 6101(2) presents problems of 
procedural due process similar to those raised in Sniadach v. 
Family Finance Corp., Fuente$ v. Shevin, Mitchell v. W. T. 
Grant Co. and North Georgia Finishing, Inc. v. Di-Chem, Inc. 
These problems would be substantially resolved by mandating 
the use of the warrant of attachment as recommended by 
Judge Gabel before any order of commitment on contempt 
could be issued by a court. 

Bringing the defendant before the court in all cases of 
contempt before an order of commitment is issued would 
provide a hearing at a meaningful time and in a meaningful 
manner. 60 

Recommendatkms-Anest 
1 The provisions of § 6101(1) providing for pre-trial arrest in 

some actions at law for damages should be eliminated. 
Authorities on the CPLR have stated that these provisions serve 
no function after the elimination of post-judgment arrest in 
such cases. Under Sugar v. Curtis Circulation Co. 6 1 there Would 
be considerable difficulty in establishing the grounds for such 
arrest at any pre or post arrest summary hearing. 

2 The provisions of §6101(2) should be retained. 
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3 There should normally be a pre-arrest hearing on notice to 
the defendant. 

4 In extraordinary circumstances where the defendant is 
demonstrably taking steps which will lead to depriving the court 
of jurisdiction or avoiding enforcement of its orders, the court 
should be allowed to issue an order of alTest before a hearing on 
notice to the defendant. In these instances there should be a 
prompt post-arrest hearing. 

5 At a pre-arrest hearing the plaintiff should be required to 
show on the information then available the grounds for arrest 
and probable cause to believe that he will be entitled to 
judgment. A similar showing should be made at a post-arrest 
hearing. 

Recommendations-Contempt-Imprisonment for Debt 
1 Since CPLR §6101(2) and the proposed revisions in 

§6101 allow arrest in instances where a court's order may be 
enforced by contempt proceedings, an adequate revision of this 
section should include provisions to assure the constitutionality 
of contempt proceedings. 

2 Judiciary Law § 757 should be revised to compel the 
presence of the defendant before the court before he is 
punished for contempt. 

In instances where the defendant has not appeared in 
response to an order to show cause, a revised Judiciary Law 
§ 7 57 should direct the court to issue a warrant for attachment. 
This would embody in statutory language, the solution 
recommended by Judge Gabel in Sure Fire Fuel Corp. u. 
Martinez. 
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payment is to be determined by the court after notice is given to the 
judgment debtor and a hearing is held. In deciding upon the amount 
of the payments the court is directed by law to consider the 
reasonable needs of the judgment debLor :!!1d hil< dependents. Like 
contempt proceedings, the hearing for the installment payment order 
is upon an order to show cause. Field observations in Onondaga 
County disclosed that when the judgment debtor fails to appear, an 
installment payment order generally issues in the amount requested 
by the judgment creditor. 

54 See Vail v. Quinlan 387 F. Supp. 630 (S.D.N.Y. 1975). 
5S Sure Fire Fuel Corp. v. Martinez, 75 Misc. 2d 714,348 N.Y.S. 2d 502 

(Civ. Ct. N.Y. Co. 1973); Uni-Serv. v. Linker, 62 Misc. 2d 861, 311 
N.Y.S. 2d 726 (Civ. Ct. N.Y. Co. 1970). See also S. Donnelly and M. A. 
Donnelly, Annual Survey of Commercial Law, 26 Syr. L. Rev. 233 at 
273 (1975). For a notorious example from another state see Desmond 
v. Hachey, 315 F. Supp. 328 (S.D. Me. 1970); Note, Post judgment 
Procedures for Collection of Small Debts: The Maine Solution, 25 
Maine L. Rev. 43 (1973). 
In Desmond v. Hachey, the Court explained: 

"The evil attacked here is the summary imprisonment of one who, 
for whatever reason, fails to obey a disclosure commissioner's subpoena. 
Such a drastic infringement upon personal liberty cannot be tolerated 
unless the procedure is hedged about with sufficient safeguards to assure 
that one who is innocent of any wrongdoing wiJlnot be punished. Only 
a procedure which provides an opportunity for the debtor to explain, 
prior to incarceratioll, why he failed to obey the subpoena can 
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adequately meet the constitutional imperative. Due process normany 
requires a hearing and an opportunity to be heard before incarceration, 
and the fact that there is a subsequent procedure by which the~ debtor 
may obtain his release does not change the result." 315 F. Supp. at 333. 

!~75 Misc. 2d 714, 348 N.Y.S.2d 502 (Civ. Ct. N.Y. Co. 1973). 
. Earlier in the same action the plaintiff moved to punish the debtor for 

contempt for failure to answer a subpoena to appear for examination. 
~8 348 N. Y.S.2d at 504. 
59348 N. Y.S.2d at 505, 506. 
6oId. at 506. 

Alternately one could employ a structure similar to that adopted in 
Maine. The new Maine procedure has been described as follows: 

"The new Maine statute abolishes both imprisonment and 
conventional wage garnishment. It substitutes an installment payment 
order based on a judicial determination of the debtor's ability to pay. 
For default of such payments, the creditor may have the debtor's 
employer ordered to make regular deductions from the debtor's 
earnings and pay Lhe creditor directly. Conventional remedies against 
the debtor's nonexempt property are preserved and made 
procedurally more expedient by the new system. 

The vehicle for administerine- post judgment remedies is the debtor 
disclosure hearing carried over Jl1 part from thO;) former law. However, 
under the old Jaw, the creditor's goal was often to make the debtor 
default and render himself liable for imprisonment. Under the current 
law, such sanctions are removed and the emphasi& is on exchange of 
information rather than intimidation. 

The judgment creditor initiates the process by subpoena. If the 
debtor fails to appear for the hearing, the court may issue a "capias 
to bring in," an order for the sheriff to arrest the debtor on a 
subsequent date and to bring him before the court. The sheriff's 
authority to restrain the debtor for such purposes is limited to a 
three-hour period. If the debtor fails to show good cause for having 
missed the first hearing, he must bear the expense of his capias arrest. 
However, neither a contempt order nor detention for any more than 
three hours is permitted for )111;'re failure to appear. Once a heating is 
completed, the creditor may not subpoena the debtor for further 
disclosure until six months have passed unless special circumstances 
justify an earlier date. 
Note: Post judgment Procedures For Collection of Small Debts: The 
Maine Solution, 25 Maine L. Rev. 43 at 51,52. 
Key provisions of the revised Maine statute are: 
§3134. Failure to appear 

If the judgment debtor fails to appear after being duly served 
with a subpoena under section 3123 and the judgment 
creditor has not failed to appeal' at the time and place named 
in said subpoena, the judge shall upon the request of the 
judgment creditor issue a capias to bring in the debtor to a 
disclosure hearing at a time and date specified in said capias. 
14 M,R.S. Sec. 3134 (Supp. 1974-75). 

§3135. Capias to bring in. 
After a capias to bring in has been issued pursuant to section 
3134, the sheriff shall causa the judgment debtor to appear 
at the time and place stated in the capias to bring in and to 
that end may/ if necessary, take the judgment debtor into 
custody, prOVIded that the sheriff shall not incarcerate the 
judgment debtor but shall delivar the judgment debtor to the 
District Court. If the time set for the disclosure hearing is 
more than 3 hours subsequent to the delivery of the 
judgment debtor to the District Court, the judgment debtor 
shall be released upon his personal recognizapce for his 
appearance at the disclosure hearing without the necessity of 
a hearing before a bail commissioner. The personal 
recognizance of the judgment debtor shall be given to the 
judge of the District Court, or in his absence 01' disability, to 
the sheriff, in which event it shall be filed with the COUrt. If, 

~----~--- --~ ----
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upon heal'ing the judgment debtor does not show good 
cause for his failure to appear after being duly served with a 
subpoena under section 3123, he shall be ordered to pay the 
costs of issuing and serving said capins to bring in. After the 
question of costs of issuing and serving said capias has been 
determined, the judge shall proceed with the examination 
required by section 3122. 14 M.R.S. Sec. 3135 (SuPP. 

61, 1974-5), , 
3831-. Supp. 643 (S.D.N.l. 1974). 
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504 

1. INTRODUCTION 

The prime purpose of this study is to examine the feasibility 
of utilizing videotape in the trial process and to propose 
irliplementing legislation. The advantages of videotape will be 
considered together with a comparative study of the law and 
procedural rules of various jurisdictions using videotape. The 
New York experience in videotaped depositions will be 
discussed together with a proposed amendment to CPLR 
~n13(b) which refers to the method ofrecording. 

A second aspect of the study will consider permitting medical 
witnesses' depositions to be taken and used at trial without the 
necessity of showing special circumstances. The focus of the 
study will center on the difficulty of obtaining the attendance 
of the medical witness at trial. CPLR 3101(a) will be examined 
wIth a view to enlarging its scope relevant to the classes of 
per:::nns who may be examined and their testimony used at trial 
withullt a showing of special circumstances. This would be 
accomplished by adding an additional paragraph to CPLR 
3101(a). 

The legislative proposals recommended in this study are 
treated in two parts because legislative action need not be 
concurrent on all the proposals, although concurrent treatment 
is l.ucommended. 

The reader who desires to study this topic in greater depth is 
encouraged to eXarriine a wealth of materials which are 
available. The, Record of the -Association of the Bar of the City 
of New York, Vol. 3 no. 3 (March 1975) contains an excellent 
bibliography on videotape and the courts (see pp. 221-225). 
The Rules of Superintendence of the Supreme Court in Ohio, 
(see Rules 10, 11 and 15) the Michigan General Court Rules 
(see Rule 315) and the Civil Procedural Rules of Pennsylvania 
(see Rule 4017.1) provide good examples of rules adopted to 
govern the proper use of videotapes in court proceedings. 

Technical studies of the cost factor in videotaping 
depositions have been made by the National Center for State 
Courts. These materials, as well as those referred to in the 
footnotes, were carefully examined by the author before the 
reeommendations made in this study were formulated. 

II. ADVANTAGES OF VIDEOTAPE 

The future of videotape was well described by Associate 
Justice Tom Clm:k (Ret.) of the United States Supreme Court 
when he said: 

I predict the universal use of video in personal injury 
cases especially as to the medical testimony and its 
expansion to other litigation as the Bar and the courts 
become satisfied as to its adaptability... I hope 
that every bar association will organize a program for 
its members, in which depositions can be taken on 
video at the costs of the tape consumed. Thousm1d'i 

-~~==~~~-----------------------------

r. 
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of dollars would be saved and a like number of cases 
would be settled.! 

Justice Clark could not have anticipated that nine months 
after he made these remarks the President of the United States 
would appear for a videotape deposition. 

Videotape has the potential to improve the quality of justice 
and to help alleviate court congestion. It offers both the audio 
and visual perspective to the nonappearing witnesses' testimony. 
The extent of the implementing of videotape has ranged from 
the full trial to depositions of single witnesses. 2 The full trial 
has the entire testimony pre-recorded and only the opening and 
closing arguments are made by the attorneys. The advantages 
gener&lly cited for this procedure are: (1) the trial flows 
without interruption from objections, bench conferences, 
delays for witnesses, counsel's pauses, client conferences and 
chamber retreats; (2) maximum utilization of juror time is 
achieved; (3) the time required for a given trial is shortened 
considerably; (4) the trial can be scheduled, with certainty, for 
a specific day; (5) the witnesses can be presented in the desired 
order, obviating the need for adjustment to availability at the 
last moment; (6) the chance of mistrial is greatly reduced; 
(7) there is no need to recess for the preparation of instructions; 
(8) directed verdict motions are decided when the tapes are 
previewed and do not infringe on courtroom time; (9) opening 
statements should be more effective with knowledge of 
precisely what the evidence will show; (10) the judge need not 
be present dming the viewing of the tape, freeing him for other 
duties; (11) the presence of the lawyers is not required during 
the viewing of the tape; (12) it is possible for judge and counsel 
to conduct simultaneous trials; (13) trial preparation can be 
more effectively scheduled and the taping may be in the most 
convement order of witness availability; (14) last-minute 
preparation is eliminated; (15) time is afforded for study of 
evidentiary questions; (16) testimony on location is facilitated; 
(17) elimination of live trial impediments give the jury a 
comprehensive related view of the entirety of the case; (18) the 
tape can serve as the transcript of proceedings on appeal; 
(19) retrial is facilitated; (20) extra-judicial judge iinfluence 
through reaction to witnesses and comments to counsel is 
reduced; (21) the comt need no longer resort to the fiction 
that a juror can disregard what he has heard in accordance with 
the judge's instructions.3 

The advantages of the videotaped deposition are more 
limited. Depositions, whether videotaped or stenographically 
recorded, are generally taken for disclosure purposes or for 
purposes of perpetuating a witness' testimony for trial. 
Perpetuation of a "witness' testimony may be necessary because 
of advanced age, sickness or geographical unavailability. 
Stenographically recorded depositions, assuming a proper 
foundation can be laid of a party's own witness, are resorted to 
at trial as a last resort. Attorneys are cognizant of the fact that 
the reading of a deposition to a jury reduces its impact and 
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jurors tend to attach less weight to the testimony of a witness 
they have never seen. The reading of a deposition is a tedious 
procedure to both the attorneys and the jury. It is 
understandable why attorneys employ the deposition of their 
own witness only as an absolute necessity. The videotaped 
deposition offers the oppOltunity for the jury to see the witness 
and to hear his testimony. The benefits thereby will be obvious 
to any attorney. Preliminary studies conducted by Michigan 
State University under a grant from the National Science 
Foundation indicate the favorable acceptance of videotape by 
juries in comparison to a live trial. 4 

It is important to appreciate one point when the advantages 
of videotaped depositions are discussed We are discussing the 
advantages of videotaped depositions over stenotyped deposi
tions and not the advantage of videotaped depositions over the 
live witness at the trial. 

Videotape is a tool which should be available to attorneys so 
they may make the decision whether or not to implement it. It 
is not being recommended that its use be mandatory but 
optional with the party. 

III. THE VIDEOTAPE EXPERIENCE 
IN OTHER JURISDICTIONS 

The scope of this study is limited to a consideration of the 
use of videotape in civil actions. Its use in criminal actions 5 for 
lineupso and confessions"[ is outside the ambit of this study. 

Ohio has been the pioneer in the use of videotape both for 
depositions and for entire trials. The first complete videotape 
trial took place in Ohio ll in 1971 and was followed by 
California. 9 It is a procedure whereby the entire presentation of 
evidence is videotaped and edited in advance of jury selection. 
The jury has only limited contact with the witnesses. The tape 
is shown to the jury just as a film would be shown to an 
audience in a movie theatre. 

The use of videotape for depositions is authorized by the 
procedural rules of numerous states, 1 0 and the Federal'· 
COUltS.! 1 Once it is determined that videotape is authorized, 
rules peculiar to videotape must be adopted. The technical 
nature of the videotape process requires the inclusion of certain 
necessary ingredients in the rules. The prime reason is to insure 
the integrity of the process. The more important ingredients 
are: 

(1) Statements of who is authOlizcd to order, record and 
edit a video recording of testimony which is to be used for trial, 
or an official video record of proceedings. 

(2) Definition of equipment and operating standards of 
video system components to insure faithful and accurate 
reproduction, safeguards against tampering, standardization and 
compatability with other video components; and sufficient 
maintenance procedures, and component control features to 
assure system operation. 

(3) Definition of the proper method of indexing the 
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videotape for uniform and rapid referencing of objections and 
events. 

(4) Guidelines for camera placement and focus, camera 
microphone control and accessibility, and the control of video 
equipment. 

(5) Standards for placement of the video equipment control 
center for courtroom recording. The video medium offers the 
flexibility of remote operation; therefore, the operator/court 
reporter can be remotely located in another room, viewing and 
hearing courtroom activity through this control center's 
monitors. 

(6) Rules for the proper manner of preserving, editing-such 
as electronic versus manual editing-filing, safe-guarding, storing 
and re-using the video recordings; i.e., the court must exercise 
supervision of the integrity and preservation of unedited and 
edited tapes. The availability of the video record immediately 
after recording would dispense with the need of having the 
court reporter hold the public record until transcribed. This 
shift in responsibility for the record from the court reporter to 
the court can be accomplished by simply turning the video 
record over to the clerk upon completion of the proceedings. 

(7) Requirements for administration of oaths to witnesses; 
by either the video operator making the video record, or an 
officer of the court (who may be the video operator). 

(8) Description of a procedure for verification of the video 
tape by the recorded witness, and certification by the 
equipment operator, and officer of the court. The court might 
require certification on the tape or in writing within an 
established time prior to filing the video n~cord. 

(9) Procedure to allow counsel's objections to be recorded, 
ruled on, and if deemed objectionable, excluded from 
presentation to the jury. 

(10) Explanation of the procedure and equipment to be used 
for courtroom playback for trial by jury or by judge (e.g., the 
number, size, and location of monitors). 

(11) Rules to permit the videotape to be the official record 
of proceedings; i.e., video recording becomes an advanced 
method of court reporting replacing other alternatives. 

(12) Rules for allocation of costs to parties. 
(13) Procedures for presenting the videotape on appeal.! ! 
The National Center for State Courts has compiled 

voluminous material on videotape and is presently engaged in 
developing special videotape rules for Hawaii. The Federal 
Judicial Center has just developed videotape rules and is 
engaged in pilot projects implementing the rules. 1 

3 It is 
recommended that these special rules be promulgated after the 
completion of the projects referred to and that the rules be part 
of the Administrative Rules of the Judicial Conference and not 
in the CPLR. Technological changes in this field are rapid and it 
is important to develop standardized rules and equipment. 
Cassettes are less complicated than tapes and have received 
general acceptance. 

---_._-----
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IV. THE NEW YORK 
VIDEOTAPE EXPERIENCE 

Authorization for the use of videotape must be determined 
by an interpretation of CPLR 3113 (b)14 which controls the 
conduct of a deposition. The statute provides in Palt " ... The 
testimony shall be transcribed." 

In Rubino v. G. D. Searle & CO.,15 the defendant moved to 
perpetuate the testimony of its former director of reseal'ch, who 
had suffered a myocardial infarction, through the medium of a 
videotaped deposition in lieu of the traditional stenographic 
recording. The court in granting the motion conditioned it upon 
a simultaneous stenographic examination, The court referred to 
the procedure as "an avenue of great procedural significance in 
the efficient and economic administration of justice ... 
Moreover, it is the opinion of this court that the use of the 
videotaped deposition at trial could result in the obtaining of 
expert testimony which often is impossible to obtain because of 
the expenses involved and could expedite the trial of the action 
which often is delayed because of the unavailability of the 
expert witness." The court did not pass upon the admissibility 
of the deposition at the trial under CPLR 3117 (a)( 3). 

In Bichler v. Eli Lilly and Co., 1 6 the defendant moved to 
examine a medical witness in California using videotape 
together with a stenographic examination. The court denied the 
motion indicating that videotape was "but another method of 
deposition recording with no additional benefit in the search for 
justice." The facts in this case are similar to Rubino and the 
cases cannot be readily distinguished. The denial was best 
described by a recognized authority who stated "It is apparent, 
therefore, that the court was simply hostile to the idea of 
videotaping ... If demeanor of a witness may be considered by 
the jury in assigning pro bative force to the testimony, should 
not the jury be given the opportunity to view the tape?"! 7 

Fortunately, and significantly, this trial court judgment was 
later reversed by the Appellate Division (Bichler u. Eli Lilly and 
Co., - AD 2d - (First Department) NYLJ p. 1, col. 6 (1/5/76). 
The Appellate Division permitted the simultaneous videotaping 
and deposing of the testimony of a medical witness who had 
retired and was residing in California, and quoted with approval 
a recommendation of the American Bar Association that "the 
use of videotape as a means of presenting the testimony of 
physicians should be encouraged." This is the first time an 
appellate court in New York has expressly upheld the 
videotaping of depositions. 

Professor David D. Siegel in the Supplementary Practice 
Commentary to CPLR 31131.~ speaks of videotape depositions 
and states: "The experiment deserves the full support of bench 
and bar. The merits of videotaping of a deposition, if it 
faithfully reprodUces the scene and the sounds, are manifest. 
\Vhen and if the occasion arises to make use of such a taped 
deposition-and the use may not be made until a proper 
foundation is laid under CPLR 3117 at the trial itself-the fact 
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trier will have distinct additional advantages. To cite just one: 
being able to see the deposing witness and to adjudge his 
demeanor at much closer to firsthand than could ever be 
attained by the reading, by some other person, of the 
deponent's written deposition. The ability of the fact trier to 
observe the demeanor of the witness, whether the deposition is 
being used for impeachment purposes or for evidence-in-chief, is 
an integral part of the package of rights that our historical 
jurisprudence has always treasured." 

It is therefore recommended that CPLR 3113 be amended to 
permit the use of videotape. The following is the draft proposal. 

V. PROPOSED CPLR AMENDMENTS 

Rule 3113. Conduct of the examination 
a) .•. 
b) Oath of witness; transcription of testimony; objections; 

continuous examination; written questions read by examining 
officer. The officer before whom the deposition is to be taken 
shall put the witness on oath and shall personally, or by 
someone acting under his direction, record the testimony. The 
testimony shall be [transcribed] recorded by stenographic or 
other means. 

Depositions of a Party's 
Own Expert 

a) Background of the Problem 
A problem facing trial attorneys is the difficulty in obtaining 

the appearance in court of their expert witness. Every trial 
lawyer has faced the dilemma of expecting his expert witness in 
court at a certain hour and being disappointed in his 
non-appearance. This situation is particularly prevalent when 
the expert witness is a physician. 

A partial solution to the problem is to amend the procedural 
rules to authorize the deposition of a medical witness without 
the necessity of showing special circumstances. Generally a 
party may take and use the deposition of his witness only in 
limited instances where the witness is unavailable or ill or a 
great distance from the place of trial. 

The procedural rules in some jurisdictions have been 
amended to specifically provide for the videotaping of a medical 
expert's testimony without the necessity of laying a 
foundation. l9 The Ohio Rules of Civil Procedure authorize the 
taking of a medical expert's deposition and its use at the trial 
even though he is available. The Automobile Accident 
Reparations Committee of the American Bar Association states 
that "the use of videotape as a means of presenting the 
testimony of a physician should be encouraged. "2 0 The 
videotaping of the testimony of the medical witness has the 
advantage of insuring that the testimony will be available at trial 
and that it can be presented at the correct tactical moment. The 
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deposition can be taken at the physician's office at a mutually 
agreeable time and the physician's fee should be less than if he 
had to physically appear in court. 2 1 

b) The state of the law in New York 
CPLR 3101 (a) (3) (4) enumerates the grounds for the 

deposing of a non-party witness. 22 The grounds include the 
geographical basis, illness and adequate special circumstances. 
There is no provision authorizing the examination of a party's 
own medical witness unless he fits within one of these 
categories. CPLR 3117 (a) (3) controls the use of the deposition 
of a non-party witness and states the foundation necessary to 
authorize its use at trial. 23 The grounds are similar to those 
under CPLR 3101 and restrictive in that they make no 
provision for the deposition of a medical witness to be read at 
trial unless he fits within one of the enumerated exceptions. 

It should be noted that the original draft of CPLR 3101 (a) 
was broader in scope than the statute enacted.2 4 The reason for 
the change of the provision before its enactment was to give the 
Legislature and the Judicial Conference time for further 
study.2s 

There is a judicial trend towards liberalizing the "special 
circumstances" provision of CPLR 3101 (a) (4). In Villano v. 
Conde Nast Publications Inc. 2 

6 the defendant moved under 
CPLR 3101 (Subd. [a] [par. [4]), to examine plaintiff's 
treating physicians in an action for invasion of privacy claiming 
"special circumstances." The Appellate Division reversed 
Special Term's denial of the motion stating that "a mere 
showing by the lawyer that he needs such witnesses' pretrial 
deposition in order to prepare fully for the trial should suffice 
as a 'special circumstance'." The court cited with approval 
Kenford Co. v. County of Erie. 2 7 The above cited cases are 
authority for a party taking the testimony of his adversary's 
medical witness and not the testimony of his own medical 
witness. The need remains for statutory provision permitting a 
party to depose his own medical witness without the necessity 
of showing special circumstances and using it at the trial. 

This projected amendment should provide an additional tool 
to the trial lawyer. It is not equivalent to the actual appearance 
of the physician. It is a substitute in appropriate cases where the 
physician is not available or the projected recovery does not 
justify the actual appearance of the physician. It is not 
contemplated that this amendment will be utilized in the larger 
case except where the physician is unavailable. 

The following is the draft proposal: 

Rule 3101. Scope of disclosure 
(a) Generally. There shall be full disclosure of all evidence 

material and necessary in the prosecution or defense of 
an action, regardless of the burden of proof, by: 

(1) 
(2) ..... 
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(5) A party's own medical witness 

Rule 3117. Use of depositions 
(a) Impeachment of witnesses; parties; unavailable witnesses. 
4. The deposition of a medical witness may be used by any 

party without the necessity of showing unavailability or special 
circumstances subject to the right of any party to move 
pursuan t to Rule 3103 to prevent abuse. 2 ~ 

The proposed amendment makes no reference to the method 
of recording the physicians' testimony. The testimony could be 
taken stenographically or by audio tape under the present state 
of the law and is not dependent upon the passage of legislation 
authorizing videotape depositions. 

The proposed amendment is limited to the medical experts' 
testimony. Future legislation could encompass all experts once 
the success of this amendment has been established. 

VI. CONCLUSION 

Videotape research and planning has received nearly $1 
million in grants from the Law Enforcement Assistance 
Administration, psychological studies by two universities and a 
pilot project in four U. S. District Courts sponsored by the 
Federal Judicial Center. The United States District Court for 
the Southern District of New York is undergoing physical 
changes which include a videotape studio where depositions 
may be taken. The studio should begin operations in 1976 and 
the only costs to the litigants will be for the videotapes. 2 9 It 
should be clear that the videotape concept is past the theory 
stage. It has become a working tool for the lawyer. 

The proposals submitted herein provide for an amendment to 
the CPLR authorizing the use of videotape for depositions. 
Rules to protect the integrity of the procedure should be 
formulated and be contained in the Rules of the Administrative 
Board of the Judicial Conference because of their technical 
nature. 

A proposal to authorize the taking and using of a physician'S 
deposition without the necessity of laying a foundation has also 
been submitted. 

The time of the videotape deposition in New York has come. 
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14FJC PUB NO 74-9. 

N.Y.C.P.L.R. ~3113 (b) (McKinney 1970) provides in part: The officer 
before whom the deposition is to be taken shall put the witness on oath 
and I\':all personally, or by someone acting under his direction, record 

s the testimony. The testimony shall be transcribed .... 
1. 73 Misc. 2d 447, 340 N.Y.S.2d 574 (Sup. Ct., Nassau County 1973); 

McLaughlin, New York Trial Practice, N.Y.L.J., Mar. 9, 1973, at 1, col. 
161. 
17N.Y.L.J., Apr. 14, 1975lY~' 17, c~l. 2 Sup. Ct., Bx. Co. 1975. 

McLaughllh, New York Trial PractIce, N.Y.L.J., May 9, 1975, pg. 5, col. 
18 4• 
19N.Y.C.P.L.R;. Sec. 3113 (McKinney 1974,. Supp.) . 

Penna. R. CIV. P., .1017.1 (g); OhIO R. CIV. P. 32, OhIO Rev. Code Ann. 
20 (Anderson 1971). 
21 55 A.B.A.J. 374, 375 (1969). 

Meyer, The Expert Witness: Some Proposals for Change, 45 St. John's 
22~' Rev. 105,109 (1970). . 

N. Y.C.P.L.R. Q 3101. Scope of disclosure 
(a) Generalry. There shall be full disclosure of all evidence material 

and necessary in the prosecution or defense of an action, regardless of 
thi:' burden of proof, by: 

(1) a party, or the officer, director, member, agent or employee of a 
party; 

(2) a person who possessed a cause of action or defense asserted in 
the action; 

(3) a person about to depart from the state, or without the state, or 
resldmg at a greater distanci:' from the place of trial than one hundred 
miles, or so sick or infirm as to afford reasonable grounds of belief that 
he will not be able to attend the trial; and 

(4) any person where the court on motion determines that there are 
23 adequate special circumstances. .. 

N.Y.C.P.L.R. §3117. USi:' of depOSItIOns 
(a) Impeacnment of witnesses; parties; unavailable witnesses. At the 

trial or upon the hearing of a motion or an interlocutory proceeding, 
any part or all of a deposition, so far as admissible under the rules of 
evidence, may be used in accordance with any of the following 
provisions: 

1. any deposition may be used by any party for the purpose of 
contradicting 01' impeaching the testimony of the deponent as a witness; 

2. the deposition of a party 01' of anyone who at the time of taking 



513 

the deposition was an officer, director, member, or managing or 
authorized agent of a party, or the deposition of an employee of a pari;y 
produced by that party, may be used for any purpose by 'lny adversely 
interested party; and 

3. the deposition of any person may be used by any party for any 
purpose against any other party who was present 01' represented at the 
taking of the deposition or who had the notice required under these 
rules, provided the court finds: 

~
i) that the witness is dead; or 
iI) that the witness is at a greater distance than one hundred miles 
rom the place of trial or is out of the state, unless it appears that the 

absence of the witness was pl'OCUl'ed by the party offering the 
deposition; or 
(iii) that the witness is unable to attend or testify because of age, 
sickness, infirmity, 01' imprisonment; or 
(iv) that the p!lrty offering the de~)osition has been unable to procure 
the attendance of the witness by dihgent efforts; 01' 
(v) upon motion or notice, that such exceptional circumstances exist as 
to make its use desirable, in the interest of justice and with due regard 
to the importance of presenting the testimony of witnesses orally in 
open court. 

24Furth, The New Civil Practice Law and Rules, N.Y.L.J., May 8,1962, at 
·1, col. 2. The original draft of N.Y,C.P.L.R. §3101 (a) (McKinney 
1970) provided: 

Full disclosure required. Except as otherwise specifically provided in 
these rules, there shall be full disclosure before trial of all relevant 
evidence and all information reasonably calculated to lead to relevant 
evidence. 

3A J. Weinstein, H. Korn & A Miller, New York Civil Practice 
fi3101.02 (1973). See also 1 N.Y. Adv. Comm, Rep. 555 (pre-CPLR 
c'omparative law study of disclosure). 

~~See 3A J. Weinstein, H. Korn & A. Miller, supra note 22, ~i3101.01. 
2746 AD.2 118 ~lst Dept. 1973). 
2841 AD.') 586 4th Dept. 197;3). 

N.Y.C.P:t..R. 3103. Protective orders 
(a) Prevention of abuse. The court may at any time on its own 

initiative, or on motion of any party or witness, make a protective order 
denying, limiting, conditioning or regulating the use of any disclosure 
device, Such order shall be designed to prevent unreasonable annoyance, 
expense, embarrassment, disadvantage, or other prejudice to any person 
or the courts. 

(b) Suspension of disclosure pending application fot protective 
order. Service of a notice of motion for a protective order shall suspend 
disclosure of the particular matter il1 dispute. , 

(c) Suppression of information improperly obtained. If any 
disclosure under this article has been improperly or irregularly obtained 
so that a substantial right of a party is prejudiced, the court, on motion, 
may make an appropriate order, including an order that the information 

29 be suppressed. 
N.Y,L.J. Sept. 29,1975, pg. 1, col. 2. 






