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My Dear Chief Justice:

We are pleased to transmit to you, as Chief Justice of the
Superior Court of the State of New Hampshire, the report of
"The Impact of Domestic Relations Cases on the New Hampshire
Superior Court: Analysis and Recommendations."

We have prepared a summary of recommendations which appears
immediately following the Table of Contents. These
recommendations must, however, be read in the light of the
full supportive documentation which is included in the
report.

It has been a distinct pleasure for us to participate with
you in the conduct of this study. Pursuant to your request
following our presentation of preliminary findings to you,
we will be pleased to meet with you and other judges and
officials of the New Hampshire Court System to discuss this
report.

Very truly yours,
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Samuel Domenic Conti
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Part III. Proposals for Change in Court

RECOMMENDATIONS

1
i

Procedures, Policies and Rules
Relating to Domestic Relations
Cases

Jurisdiction and Caseload

Superior Court judges should be assigned on a rotating
basis, for a period of four months, to hear only domes-
tic relations cases in Hillsborough County.

Use of a full-time domestic relations judge in Hills-
borough County should be accompanied by development of a
specialized supporting staff in domestic relations work.

The return day reguired for writs should be relaxed for
parties bringing domestic relations cases forward on
motion to modify orders.

Personnel
Clerks should bLe precluded from hearing cases as masters.

Domestic relations masters should be selected from among
the experienced Bar, and especially among willing part-—
time judges of the Probate and District Courts. The
gqualifications, selection, assignments, and compensation
of masters should be based on guidelines promulgated by
the Court.

Clerks should prepare detailed caseload statistics for
periodic reports to the office of the Chief Justice of
the Superior Court and to the New Hampshire Judicial
Council.

FPinances

The Superior Court should immediately institute a study
of all court finances. Procedures should be established
for the Superior Court in each county to be fully ac-
countable to the Chief Justice, and for rationalization
of the present system of court financial support from
the state, counties, and litigants themselves.

Dignity and Thoroughness of Proceedings

All domestic relations cases should be heard in dignified
surroundings, either in chambers or in open court.

Commissioners (masters) should wear robes if they also
hold office as judges of Probate or District Courts. All
other commissioners should wear appropriate attire.
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Recommendations - 2.

Parties to uncontested as well as contested marital
cases should be required to file a financial affi-
davit with the Court. Except for good cause shown,
both parties in uncontested cases should be avail-
able in Court for gquestioning by the judge or com-
missioner, especially with regard to financial
issues.

To assure thoroughness and dignity of proceedings,
as well as a record for possible appeal, all domes~
tic relations cases before judge or commissioner,
should be recorded in Court on magnetic tapes.

To minimize variations in judgments, while assuring
judicial independence among judges and commissioners,
a program of judicial education should be instituted
and state-wide guidelines established for the setting
of orders.

The present requirement for two character witnesses.
for a libellant in an uncontested divorce action
should be abolished.

The Superior Court should schedule marital cases so
as to minimize waiting time for litigants and their
attorneys.

The Court should distribute a clearly~written infor-
mational booklet to familiarize litigants and poten-
tial litigants with domestic relations procedures in
Superior Court. The Court might enlist the aid of
the Judicial Council, New Hampshire Bar Association,
or other responsible organization in preparation of
this publication.

Part IV. Proposals for Legislation
To Be Submitted in 1975

A. Jurisdiction and Personnel

The Superior Court should recommend legislation to
empower commissioners, appointed by and under autho-
rity of the Court, to hear and dispose of domestic
relations cases (with a narrow exception for contested
custody cases) with full authority as though the
commissioners were members of the Superior Court.

B. Finances

The Superior Court should recommend legislation in-
creasing domestic relations filing fees to offset in-
creased costs resulting from appointment of commis-
sioners to hear domestic relations cases.




Recommendations -~ 3.

Following the study (recommended in Section III-C
above), the Superior Court should recommend legis-—
lation necessary to promote a more rationalized
structure for general Court finances.

Part V. The Domestic Relations Case and the

Probation Department, the State of
New Hampshire (by consultant Ted
Rubin, The Institute of Court
Management)

Strengthen judicial influence over Probation Department
management.

Increase efficiency in the management of court-ordered
payments.

Specialist Domestic Relations Officer.

The Department should employ paraprofessional personnel
as domestic relations specialists; paraprofessional aides
could. algo improve Probation supervision of offenders.

The calendaring of domestic relations cases should con-
sider judge as well as Probation Department time prio-
rities within the social objective of bringing these
matters more quickly to court consideration.

Assignment of all domestic relations cases in Hillsbkorough
County to a single Superior Court judge.

Parties to a divorce should not be routinely referred for
social agency review prior to hearing.

Officials should review present Probation Department bond-
ing practices.

The Municipal/District Court Probation Offices should be
merged into the State Department of Probation.

Larger studies of court organization and structure are
indicated.

200 Ve ity



NEW HAMPSIHIRE DOMESTIC RELATIONS
STUDY

I. INTRODUCTION

At first sight, the Superior Court apprars to have
domestic relations cases well under control. The Jus~
tices of the Superior Court dispose of marital matterst
at a minimum inconvenience to themselves. A large propor-~
tion of cases are turned over to masters or judicial re-
ferees for hearing; most of the remainder are processed
in batches on Monday mornings or other designated domestic
relations days. Many times, the Clerk of Court serves as
master in domestic relations cases. This service provides
litigants a court hearing even when judges might not be
available. It relieves overcrowded domestic relations ca-
lendars. In many cases it provides the Clerk a modest
extra income from master'!s fees.

Domestic relations litigants generally face little
delay from the Court in having their cases heard; with
the notable exception of Legal Aid cases, doﬁestic rela-—

tions matters are most often delayed by the actions and

lThe domestic relations jurisdiction of the Superior

Court is specified by statute. New Hampshire Revised Sta-
tutes Annotated (hereafter RSA) 491:7 empowers the Supericr
Court to take cognizance of "petitions for divorce, nullity
of marriage, alimony, custody of children and allowance to
wife from husband's property for support of herself and
children." Included in domestic relations cases are con-
tempts for non-support and reciprocal enforcement of support
actions. In this report we use the terms "marital cases"
and "domestic relations cases" interchangeably.
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indecision of the parties themselves. TFinally, Superior
Courts in several counties have excellent facilities in-
tended to provide "an atmosphere of dignity and respect"

2 The pathbreaking New Hampshire Court Ac-

for the courts.
creditation Commission is actively policing the few court-
houses with less than satisfactory facilities to bring them
up to standards of "judicial atmosphere and proper decorum."3
The present satisfaction of the New Hampshire Superior Court
with the atmosphere and processing of domestic relations
cases was aptly summed up by one Court official. "We don't

n

have problems in our court," we were told. "It's only the
litigants who have problems."

In one sense that may well be so; but in another sense,
the problems of litigants are rapidly becoming problems for
the Superior Court as well. New Hampshire is a state con-
cerned with the stature of its courts. The New Hampshire
Court Accreditation Commission found an unsatisfactory court
facility "debases the entire judicial system."4 No less of
a threat is posed by the present perfunctory hearing of ma-
rital «cases involving thousands of New‘Hampshire residents

each year and constituting the bulk of today's Superior

Court civil caseload.

2Report of the New Hampshire Court Accreditation Com-
mission on the Accreditation of Court Facilities (Hon. John
W. King, Chairman), Sept., 1973, p. 7.

3

Ibid., p. 2.

4Ibid., p. 1.




In Court Year 1973, domestic relations cases finally
became a full 50 per cent of all civil cases filed in the
New Hampshire Superior Court. According to Judicial Coun~
cil statistics, three-quarters of all civil cases heard in
Superior Court today are domestic relations matters. Table
I shows, for example, that domestic relations cases heard
or resulting in the entry of orders amounted to 76 percent
of the 7,458 civil cases tried or heard in Superior Court
during Court Year 1973. Moreover, these figures do not
include hearings on temporary domestic relations orders (in
particular, temporary support orders), thereby substantially
understating the number of Superior Court domestic relations

hearings.5

In short, a large proportion of all litigants in
the New Hampshire Superior Court form their impressions of
that Court from the dignity and justice they experience in
domestic relations cases.

The procedures in Superiof Court do not always leave
the best of impressions with the parties to domestic rela-
tions cases. On November 2, 1973, in Strafford County, a

single Superior Court justice heard approximately 140 di-

vorce cases. "Divorce, cafeteria style," a local news-

SFor example, in a random sample of one~quarter of the
marital cases disposed of in Strafford County Superior Court
in Court Year 1972, 40% had temporary support orders entered
or support stipulations approved. Ninety percent of the
cases had temporary orders (such as temporary restraining
orders and temporary custody orders) issued perfunctorily
upon filing of the libel. Dispositions of these matters
were not included in the statistics reported to the New
Hampshire Judicial Council.




TABLE I

DOMESTIC RELATIONS CASES AS A PROPORTION
OF TOTAL SUPERIOR COURT
CIVIL CASIELOAD

Court § Civil Cases Intered** Civil Cases Heard, Etc.**%
Year®* | Marital | Total Civil Marital | Total Civil

Cases Cases % Cases Cases %
1973 7,603 15,604 50 5,636 7,458 76
1972 6,593 13,736 48 4,912 6,569 75
1971 5,836 12,868 45 4,356 5,869 74
1970 5,498 12,741 43 4,013 5,216 77
1969 5,184 12,133 43 3,794 4,967 76

* The court year runs from August 1 to the following July 31.
Court Year 1973 is the year ending July 31, 1973.

**% These statistics are taken from the Biennial Reports of the
Judicial Council cf the State of New Hampshire. For court
years 1972 and 1971, see The l4th Biennial Report of the
Judicial Council, Dec. 31, 1972, Table V (Court Yeaxr 1972),
Table IV (1971); for 1970 and 1969, see The 13th Report of
the Judicial Council, Dec. 31, 1970, Table V (1970), and
Table IV (1969). The as yet unpublished figures for 1973
were obtained from the Office of Secretary of the Judicial
Council.

*%% These figures are taken from the same sources cited in *%

above., To determine marital cases heard we combined cate-
gories listed under "Civil Actions Disposed of During Year,"
as follows: "Contested Marital Cases Heard During Year,"
plus "Uncontested Marital Cases Heard During Year," plus
"Marital Cases Brought Forward In Which Oxders Made During
Year." In order to determine total civil cases heard, etc.,
we subtracted from total "Civil Actions Disposed of During
Year" the following items: "Marital Cases Dismissed Without
Prejudice," "Defaulted and Continued for Judgment," and .
"All Other Actions Disposed of Without Hearing." 1In fact,
the domestic relations cases were probably a higher propor-
tion of civil cases heard, etc., than is indicated by this
table. For example, court officials in Hillsborough and
Strafford Counties indicate that temporary orders, including

the like, were not recorded in Superior Court statistics for

those counties even though they might have involved ex parte
hearings.

E temporary restraining orders, temporary support orders, and




paper called the event.®

That was an experiment. The scene is not much more
impressive in the modern Hillsborough County courthcuse on
Monday mornings, traditionally known there as a domestic re-
lations day. Nine hundred eighty-seven (987) domestic re-
lations cases were heard in Hillsﬁorough County in 1973, of
which 933 were uncontested. These uncontested cases were
heard in an average of 3.5 minutes each, also roughly the
average time for four.other counties sampled.7 A number of
attorneys interviewed spoke of the surprise of their clients
after such a proceeding. "Is that all?" the bewildered li-
tigant would ask after passing through the quick ritual.
Such a casual procedure cannot but detract from the insti-
tutions of marriage and the Court itself.8 Moreover, there
is a major question whether justice can be done in such ra-
pidly processed cases.

The hasty disposition of domestic relations cases

broster's Daily Democrat (Dover, N.H.), p. 1, Nov. 3, 1973.

7Slightly over 100 domestic relations cases were clocked
in the counties of Cheshire, Grafton, Hillsborough, Strafford,
and Sullivan, during November and early December, 1973. Hear-
ings of contested matters, contempts, and motions to modify
orders, averaged 34 minutes each.

80n the other hand, a judge even under the best of cir-
cumstzxnces cannot be expected to issue an order which satig-
fies the needs of both parties in many domestic relations
cases. Protracted court action may well indicate emotional
needs of one or both litigants which it is simple impossible
to meet in a legal forum. For example, one of the contested
cases in our sample included 15 motions, petitions or excep-
tions filed by the parties, and three hearings held by the
Court between the filing of the libel and granting of the
~divorce decree. After the divorce decree, there were 15 mo-
tions, etc., and four hearings as well .as one un-
successful appeal to the New Hampshire Supreme Caurt.
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reflects an underlying fact: many Superior Court judges
find this work distasteful compared to other types of liti-
gation. This results in delegation of a large fraction of
domestic relations work, especially cases of an uncontested
nature, to a mastexr, often the court clerk.9

Cases heard by masters (rather than a judge) are generally
heard in conference rooms or even the\clerk's own office,
further diminishing the dignity of the hasty proceedings.
As the New Hampshire Judicial Council reported, "There is an
increasing danger that litigants will find the procedqre too
mechanical and come to believe they are being¢ ignored," adding,
"under the present system it is easy for the public to con-
clude that they have been shortchanged hy the judicial sys-
tem, 10

The issue of marital litigation in the Superior Court
has been studied by a number of New Hampshire groups. The
Governor's Commission on Court System Improvement perceived
the impact of domestic relations caseloads on non-jury cases
in terms similar to those we have used above:

This commission believes that the non-jury matters

other than marital cases are not considered by the

Superior Court with sufficient deliberations to

warrant a belief that this type of case is adequately

reviewed by the Court prior to decision. The reason

is not that the judges are unwilling to devote the
necessary amount of time, but that the necessary

Neither statute nor court rule appear to define quali-
fications for a master. See, for example, Superior Court Rule
76 and New Hampshire Statute RSA 498:12. The relevant por-
tions of that statute read as follows: "The appointment of
commissioners and receivers, the reference of questions to

masters, . . . may be had and done by the Superior Court in
any county. . . ."

lolBth Report of the Judicial Council, Dec. 31, 1970, p. 21.
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amount of time is not available to the judges be-
cause of the time required to endlessly process the
large number of marital matters that are required to
be considered by them. The situation in the busier
counties may be demonstrated by the Issues to Court
List which are issued from time to time by the
Clerk, 1listing this type of case for trial. It is
not at all unusual to have more than 30 non-jury
cases scheduled for hearing before a single judge

in a single day. Since the time of the judge in a
day for actually hearing evidence rarely exceeds
five hours, it is apparent that if all of these
cases require hearing, there is inadequate time to
hear and dispose of the cases required to be heard.
As a result of this problem the courts and the clerks
have devised numerous expedients to reduce the amount
of time that the judge must give to this type of
case, including transferring cases that will take
any amount of time to Masters or Auditors to hear
and report to the Court, which has the effect of
shunting out ff Court the more important non-jury
cases. . . .1

Principally to free the Superior Court's time so that
the courts can more adequately handle non-marital, non-jury
matters, "but also to improve the handling of domestic rela-
tions cases themselves," the Commission recommended that
the Probate Court be granted concurrent jurisdiction over
domestic relations cases. The New Hampshire Judicial Coun-
cil endorsed this recommendation, listing the following
reasons:

(1) It would permit one Judge to oversee the same
case from its inception to its completion, awvoiding
the multiplicity of judges who now often sequentially
review the same case.

(2) It would provide for the integration of jurisdic-
tion over matters involving intrafamilial relations
as recommended in modern court systems, avoiding the
fragmentation of jurisdiction over matters with so-
ciological implications.

(3) It would permit litigants to receive a more
prompt hearing and avoid interfering with the con-
gestion of court and jury trials in the Supreme Court.

Llyew Hampshire Bar Journal, Summer 1969, pp. 243-44.




(4) It would permit litigants to appear before a

judge of a constitutional court rather than a clerk

of courts as is now often required because of con-

gestion in the Superior Court docket.

(5) It would permit New Hampshire to remove from its

judicial system the last vestige of the archaic fee

system.

(6) It would permit the State to take another step

toward the objective of a full-time judicial system,

eliminatin% the problems inherent with a part-time

judiciary.12

After examining the proposed change in domestic rela-
tiong jurisdiction and studying the processing of domestic
relations matters in Superior Court, we recognize the prob-
lems highlighted by the Governor's Commission and Judicial
Council. However, for a number of reasons we favor retain-
ing the present exclusive original jurisdiction of the Su-
perior Court over marital matters and recommend solution of
the various problems within this framework.

To split domestic relations jurisdiction between the

Superior and Probate Courts would have many disadvantages.

From the point of view of the Superior Court, split juris-

diction would mean a substantial reduction in present case-
load. Combined with the realistic possibility of no-fault

insurance legislation in coming years, Superior Court judges

might well feel that they are faced with an embarrassing
lack of work.
From the point of view of the Probate Courts, the si-

tuation is little more attractive. Although some Probate

judges appear to desire full-time judicial status, along

: 12rhe 13th Report of the Judicial Council, Dec. 31,
1970, p. 21. ~




8.

with commensurate retirement and other benefits, a number
would not be willing to sit as full-time judges, especially
with a case-mix heavily weighted towards domestic relations.

As a practical political matter, the lack of unified
judicial support for the split-jurisdiction p;oposal appears
to have been the principal reason why enabling legislation
failed in the last session of the New Hampshire Legislature.
From our interviews with New Hampshire legislators and others,
we obtained a distinct impression that support from the judi-
clary as a whole is essential to passage of any such measure.

From the point of view of litigants, as well as sound
administrative practice, the split-jurisdiction idea is also
unappealing. Marital case records would suddenly have to be
maintained in two separate court systems; the possibilities
of forum-shopping would be greatly enhanced; and the eventual
goal of a single-trial court of general jurisdiction in New
Hampshire would be rendered much less attainable.

We have concluded that prerient problems in the process-
ing of domestic relations cases can be solved within the pre-
sent judicial framework without incurring the additional dis-
advantages of split jurisdiction. In our réport, we examine
the issues of jurisdiction, caseload and delay, judicial
personnel, court finance, and dignity and thoroughness of
domestic relations proceedings. After presenting our analysis
of the present system in each of these areas (Part II), we
propose improvements which the Superior Court can make by

changes in its own policy, procedures and rules (Part III).




9.

We then propose improvements by legislative action in the
next, 1975, session (Part IV). Part V is a report includ-
ing recommendations on the New Hampshire Probation Depart-~
ment as it relates to marital cases, by consultant Ted Ru~
bin, formerly a Juvenile Court judge and now Director for
Juvenile Justice of the Institute of Court Management. In
Appendix A we briefly describe the methodology used in

this study. In Appendix B we offer a short commentary on
neglected-child proceedings and the role of the Welfare
Department and in Appendix C a brief commentary on contemp£

proceedings in domestic relations cases.
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PLATE I

The Present System

Domestic Relations Litigants
Have Three Possibilities:

Master
Judgpe
or Sipns
Orders
Judicial
Refere=
Clexk- Judge
As— Signs
Master Ordars

Appeal’

Judge hears case
and

signs orders

Superior Court
(10 counties)

R AR L 0 ARy
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Presently, the Court may

New Hampshire
Supreme Courg

sit for only a limited
session in a given county;
Judges generally sit in a
new county each term.
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PLATE II

One Possible Change:
Give the Probate Courts
Concurrent Domestic Relations
Jurisdiction

‘Domestic Relations Litigants Then Would
hHave an Optional Fourth Possibility:

Master
1. or J?dge
Judicial Signs i
Raferee Orders
!
|
Clerk- Judge ’
2. As— Signs {!
Master Orders

Judge hears case
3. and |
signs orders

Superior Court |

(10 counties)
Appeal M. H.
‘ Supreme
Probate Judge hears : Appeal ;> Court
case and signs orders

Probate Court

4, ‘
(10 countiles) J

A Probate Court is accessible
in each county throughout the
year.




PLATE ITII-A

This Study: Recommended
First Step

ngestic Relations Litigants Are Heard by a Judge in
Hillsborough County and Usually by a Commissioner (or
Judicial Referee) in the Other Counties:

HILLSBOROUGH COUNTY

Judge hears case
and
sipns orders

orrEr countrEs(Gener- L NI W, H.
ally) 11 Appeal > Superlor
Commissioner { Judge | Court

ox Signs ]
Tudicial Referes Orders @

Supearior Court.
(10 counties)

Use of Commissioners will allow regular Superior
Court access for domestic relations litigants
even when a Judge may not be present in a given
county; in populous Hillsborough County Judges
will rotate in the domestic relations assignment
every four months. :




PLATE III-B

This Study: Recommended
Second Step

bomestic Relations Litigants Are Heard by a Judge in
Hillsborough County and by a Commissioner in the Other
Counties:

HITLSBOROUGH COUNTY

Judge hears case
and
signg oxders

. B N. .
OTHER COUNTIES : s - A Suprema
: <Appeal .
; . Court
Commissioner hears :

case and
signs orders®

Superior Court
(10 countiles)

b e ey

*Contested custody cases are
heard only by Superior Court
Judges, and not by Commissioners.
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10.

II. THE PRESENT SYSTEM

A. Domestic Relations Cases In
the New Hampshire Court System

Presently, jurisdiction over domestic relations
matters is divided among the New Hampshire Superior Court,
District Courts, and Probate Courts. Broad Superior Court
jurisdiction over domestic relations matters is granted in
the New Hampshire Constitution, Part 2, Article 76, and
the implementing statute, RSA 491:7, which specifies that the
SGperior Court shall take cognizance of "petitions for
di&orce, nullity of marriage, alimony, custody of children
and allowance to wife from husband's property for support
of herself and children." This broad jurisdiction also
includes the power of contempt for violation of court or-
ders (including support orders), and Uniform Reciprocal
Enforcement of Support Act cases.

Probate Courts, by contrast, have jurisdiction over
very limited categories of domesiic relations matters,
such as conservatorships, guardianships, adoptions, changes
of name and waivers of certain marriage requirements.13 Fi-
nally, the District Courts have jurisdicticn over juveniles,

including neglected as well as delinguent children, and

over adults who fail adequately to control or provide for

13gee the statutory citations and discussion in the
13th Report of the Judicial Council, p. 20.
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the children in their care.l? parties aggrieved by Pro-

bate and some District Court decisions are permitted de

, . . 15
novo hearings in the Superior Court.

As the Judicial Council recently reported, "New Hamp-
shire has not escaped the unnecessary expense, delay and

confusion occasioned by split jurisdiction over family mat-

ers. Although the bulk of domestic relations cases are

heard in Superior Court, some situations result in adjudi-
cation in two or more courts. Observes the Judicial Coun-
cil,

Divorce petitions, motions for modification, mo-
tions for temporary support, motions for restrain-
ing orders, and like matters are heard by the Su-
perior Court. Oftentimes, the court will require
a report of the Probation Department before making
an order. If the non-custodial parent or a rela-
tive attempts to challenge the custody award by
seeking a guardianship of the minor person, that
issue will be heard before the Probate Court,
which may order another investigation by the Pro-
bation officer. If the cudtodial parent remarries
and the step-parent wishes to adopt the child as
his, or her own, the cause will be heard before
the Probate Court. If one of minor children com-
mits an offense, he will be required to appear be-
fore the District or Municipal Court, which will
also order an investigation by the Probation De-
partment. Different courts and different judges
in the same court are required to deal with socilo-
logical issues stemming from the same root cause
in a given family relationship. In addition, an
aggrieved party in the Probate Court may request
another de novo hearing in the Superior Court,
thus prolonging the resolution of the issue and

ldgee the statutory citations and discussion in A Dis-
trict Court for New Hampshire: Report to the Administrative
Committee of the District and Municipal Courts, The Insti-
tute of Judicial Administration, January 15, 1973, pp. 15-16.

155ce RSA 567:1 and 567:11,with respect to Probate
Court appeals, and RSA 592a:2, 599:1, 502a:12, 502a:14,
169:24, and 169:34 with respect to District Court appeals. !
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forcing additional expenses upon the parties.16

District Court Judge Armand Capistran has pointed
out another such troublesome situation. This involves
custody of children after a divorce or separation, by decree
of the Superior Court. In New Hampshire, virtually all
awards of custody are made to the mother. Should the Welfare
Department subsequently find that the mother seriously
neglects the child, the case comes to the District Court
rather than the Superior Court for a "neglected child"

hearing.l7

Judge Capistran points out that even if the
father is shown to be reliable and potentially an excellent
custodian of the ¢child, the District Court has no power

to overturn the Superior Court order and assign custody

to the father. Instead, the District Court, in removing
custody from the mother, may only assign custody to a suit-
able person other than the father (who is barred by the Su-
perior Court decreé) or to an agency such as The Child

and Pamily Services branch of the Welfare Department. The

father, in turn, may then file a custody petition in Superior

Court to take the child back from Child Services.

B. Caselcad and Delay in the Superior Court

Many New Hampshire commentators, including the Governor's

16

l7See Appendix B, below.

l4th Biennial Report of the Judicial Council, pp. 90-91.
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Commission on Court System Improvement and the Judicial
Council, have noted with discomfort the large volume of
domestic relations cases in Superior Court. Factors including
the advent of "no fault" divorce, have increased the domestic
relations burden on the Superior Court. The number of

marital cases heard, ox brought forward for further orders,18

rose from 3,794 entered in Court Year 1969 to 4,356 in
1971 and 5,636 in 1973 (the first full Court Year after
no fault divorce became effective). For the complete figures,
see Table I, above.
Although large in number, domestic relations cases
are not presently a laxge burden on Superior Court
time. We found that judges or masters disposed of uncon-
tested domestic relations matters in approximately three
and one-half minutes each and contested domestic relations

matters, or cases brought forwa:d for further orders, in

approximately 34 minutes each, on the average.19 Our exa-
mination of 353 domestic relations cases in Belknap, Hills-

borough, and Strafford Counties, indicates that generally

brief entries were required to be made in most domestic re-
lations matters. Thus, additional court time to write up

the relevant orders appears to amount to only a few minutes

18cases brought forward for further oxrders include pe -~
titions to hold a party in contempt for violation of a co rt
order, Probation Department reports of violation of order s,
stipulations filed by the parties for approval by the Co.rt
E to change court orders, and motions for modifications o/ or-—
ders.

19See footnote 7, above, and accompanying text.
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per case. 20

The widespread use of masters to hear most
contested and uncontested domestic relations cases further
reduces the impact of marital matters on Superior Court
judge time.

Another result of the use of masters and the generally
hasty processing of cases has been to reduce delay in the
handling of domestic relations cases.Zl From interviews
and inspection of domestic relations cases in several coun-
ties, it appears that delay is mostly caused by inaction or
indecision on the part of litigants, rather than by the
courts. However, there are two notable exceptions. One is
the delay caused by the statutory requirement, RSA 496:2, that
writs be served and returned by a specified monthly "return
date," and the related Superior Court Rules 232 and 233, re-
guiring return of service in all marital proceedings to be
entered no later than the specified return date. The prac-
tical result of these requirements is to force postponement
of adjudication of a marital case for as much as a month,

should the libellant somehow miss the return date by even a

single day.22 The delay is especially harmful to litigants in

201n fact, one judge uses a rubber stamp to reduce writing
time on domestic relations cases, and a clerk in one county is
experimenting with a pre-printed form indicating the final
disposition of divorce cases heard.

21However, it should be noted that some of the expeditious
handling of domestic relations cases may in fact result in more
time-consuming later demands upon the Court for modification of
orders, especially those involving support. See Sec. II-E below.

220he delay may be compounded if the litigant then f£inds
the Court out of session, fOl example, over the summer months
in some rural countles
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cases requiring support orders or modification of the court
orders. The second delay is limited to those litigants
served by New Hampshire Legal Assistance, which estimates

a caseload of 20% of all New Hampshire divorces last yvear.
NILA reports declining resources have caused a waiting

list of up to six months for applicants seeking legal aid
in obtaining a divorce.

Finally, attornéys and litigants face a serious and
different problem of congest;on not reflected by statistics
on court backlogs. In many counties, clerks tend to schedule
an excessive number of domestic relations cases for a single
day. As a result of stipulation between the parties, many
éf these cases become uncontested on the hearing day itself,
thus collapsing the calendar significantly. However, attor-
neys and litigants scheduled for a hearing day have no
way to determine when they will be called, and must wait
around the courthouse to have their case heard. Especially
if stipulations on a given day have not reached the level
the clerk anticipated, the attorneys and litigants may
even wait the entire day without having their cases heard.
These parties face considerable pressure to settle and
effectively surrender their day in court so they will not
have to retain their attorneys for another trial date at
substantial fees and with litigants' time away from work.
Such forced settlements, although not appearing as year-
end statistics, embody the same frustration and pressures
as the more traditionally recorded forms of delay and clogged

calendars.
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C. Personnel: Judges, Masters, and Clerks

The judges of the Superior Court generally impress
an outsider as capable, conscientious, and professional.
Gone are the days referred to by numerous interviewees,
of the judge who regaled onlookers with witticisms, much
to the mortification of litigants. We found the judges
we interviewed to be perceptive and concerned.

However, only about three~fifths of the do-
mestic relations litigants actually see a judge. As is
shown in Table ITI, judges heard an average of 60% of the
marital cases we sampled in Belknap, Hillsborough and Straf-
ford Counties. The court clerks, acting as masters, heard
an average of 32% of the cases, and other masters or, less
frequently, judicial referees, heard 9% of the cases.
(Percentages rounded. See Table II.) Although masters
primarily hear uncontested cases, no formal Superior Court
policy explicitly precludes hearings by masters of even
the most serious cases, for example, custody. The fact
that judges sign the final orders in cases heard by masters
is of itself an insufficient check on the process, if the
gqualifications of the masters and quality of hearing procadures
are not assured. Again, there is no articulated uniform
policy of judicial scrutiny of masters' findings and recommen-
dations.

Neither statutes nor Superior Court rules appear to specify
qualifications necessary for appointment of an individual

to be a referee or master. Whether to keep the calendar clear,
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TABLE IT

WHO IIEARS DOMESTIC RELATIONS CASES?

We sampled every fourth marital case disposed of in
Hillsborough and Strafford counties, and every other
case disposed of in Belknap County in Court Year 1972.
They were heard as follows:

Heard By: Belknap | Hillsborough Strafford Total**
Judge 71% 54% 68% 60%(59.5)
Clerk-as~ 10% 37% 30% 32%(31.8)
Master

Other masters o

and judicial 19% 9% % 9% (8.7)

reforees

Total marital ,

cases sampled”’ 83 197 73 353

*These cases are all divorces. TFour annulment proceedings
were excluded from this data. Three were heard by judges
and one by a clerk-as-master. For the state as a whole
uncontested cases numbered 2,888 and contested cases num-
bered 181 (less than 6% of the total) in Court Year 1972.
Of sampled cases, only 15 were contested. Of these,
judges heard L2 cases; clerk-as-master, 1 case; and other
masters and judicial referees, 2 cases.

**We averaged the three counties in proportion to their re-
ported domestic relations cases heard during Court Year
1972. ’ .
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serve the parties when the judge is absent, or to supplement
his salary with a master's fee, it is the Court Clerk who
frequently takes on the additional task of master as a
matter of routine. Indeed, all Superior Court clerks presently
happen to be attorneys and are often capable of adjudicating
such domestic relations matters. The Clerk has been fre-—
quently called upon to be master because he is always avail-
able, while a nonclerk master, or even a judge, may not
be. However, the clerks have been appointed to oversee
ministerial tasks relative to the Superior Court, not to
hear cases. Frequently talents of administration necessary
for efficient scheduling of cases, accuracy of court financial
records, and maintenance of orderly court files are not
assocliated with the talents necessary to hear a case in
a fair and proper manner. Moreover, there is a basic conflict
between the Clerk, who may be responsible for ordering
the calendar for movement by the courts as expeditiously
as possible, and an adjudicator, who should seek to do
justice regardless of the time involved. Other serious
drawbacks include the lack of accountability when clerks
accept master's fees from litigants (see Part II-D below),
and the litigants' feeling of being treated perfunctorily
when their case is heard by a clerk acting as master, rather
than by a judge (see Part II-E below).

Finally, brief mention should be made of the three
judicial referees, who are Supreme or Superior Court justices
retired at three-fourths of their full-time salaries.

Judicial referees may hear especially complex cases, although
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referrals of domestic relations cases do not appear to be
numerically significant.23
The broad range of domestic relations adjudicators --
judges, judicial referees, outside masters, clerks-as-masters
-~ highlights an issue described by many of our interviewees.
This is the matter of judge-shopping. Wide variations exist
among judges of the Superior Court, for example, on the proper
level of support or the sanction for the failure to comply
with a court order. The rotation of judges, term by term,
makes judge~shopping a rewarding and frequent practice.24
Advocates point to the need for judge-shopping to offset wide
differences in case outcome, depending on the luck-of-the-
draw of judge, as it were. Others are concerned with the

disparity among judges' decisions, to say nothing of diver-

gencies among the other adjudicating officials.

D. Financing the Process

Financial support for the handling of domestic relations
cases in Superior Court is divided among the state, county,

and litigants themselves. The state presently pays the sa-

25

lary and expenses of Superior Court judges. The counties

23RsA 491:23. See also the 13th Report of the Judicial
Council (1970), p. 75.

oy

24RsA 496:1 specifies the Court shall hold at least two
terms (sessions for hearing cases) annually in each county
as prescribed by Superior Court Rule.

255ee RSA 94:1, setting salaries for the Chief Justice
and Associate Justices of the Superior Court.
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;
pay the bulk of expenses, including courthouse construction
and maintenance, salaries and expenses of Superior Court
clerks and their staffs, the cost of court transcripts, de-
crees and orders, and salaries and expenses of masters and
referees. (This local burden is offset by considerable in-
come to cities and towns, especially from District and Mu-
nicipal Courts, from fines and forfeitures.)26 Finally, in
some domestic relations cases the litigants may pay modest
court fees (see RSA 499:18), and possibly for the services
of a master to hear the case.

Although Statute RSA 498:13 provides for county support

27

of masters, the practice of collecting master's fees

from litigants is expressly authorized by the Superior

28

Court Rule 76. Partly as a result of this ambiguity,

the practice varies from county to county in domestic rela-

29

tions cases. In Hillsborough County, the clerk routinely

261n calendar year 1971, for example, the District and
Municipal Courts had income from fines and bail forfeitures
of $1,799,540.02, while total expenses for operation of these
courts for the same year (exclusive of salaries and courtroom
maintenance) was $186,321.48, resulting in a net profit of
$1,593,218.54 in that year. See the 14+th Biennial Report of
the Judicial Council, Table XI, pp. 112-113.

3

27RSA 498:13 reads as follows: "Fees of Masters, etc.
The Court may allow a reasonable compensation to masters for
their services and expenses, including stenographers' fees,
in cases where the employment of a stenographer is authorized
by the Court, which shall be paid by the county."

28The third paragraph of the Superior Court Rule 76 reads
as follows: "Commissions to auditors, masters; or referees
shall be charged to the plaintiff to be taxed in his bill of
costs if he shall prevail." RSA 525:1 and 525:2 authorize the
Superior Court to tax costs in its discretion.

29Although the Superior Court has established guidelines
of $100/day for outside masters, and $10/uncontested divorce
heard by clerks-as-masters, the fees vary, according to master
and type of case, as authorized by the presiding justice in
each county.
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acts as mastér, just in order to keep the calendar clear,
and rarely charges fees. In one of the more rural counties,
the Court sits only part of the time. If the Court is not
in term, and it is impossible to get a judge a party may re-
quest a hearing before a master. In this instance, a mas-
ter's fee is charged to the requesting party. In fact, the
clerk is frequently the master and reports he declines to
charge fees if a pacty is not willing or able to pay. In
yvet another county, something of a disagreement has arisen
between county officials and the clerk, who freguently acts
as master. The county officials contend, in essence, that
the clerk -- from his clerk's salary and income from master's
fees -~ makes more income than Superior Court justices. The
clerk, on the other hand, contends his income from fees is
guite modest.

This controversy, regardless of the particular merits,
points up yet another role conflict when the clerk serves as
master (see Section II-C above). Under the statutes30
the Superior Court cierk is responsible for presenting
the court budget to county trustees, including budgeted
master's fees. The clerk is also responsible for receiving
fees paid into the Court (which in part offset county ex-

31

penses) . When the clerk also accepts the fee himself

30gce RSA 499:5 and 499:6, and RSA 30:1-5.

31See Statutes, ibid. When we examined the financial re-
pert of a clerk in one county, we found it impossible to deter-
mine the precise amount allocated for mastexr's fees since the
presentation included court expenses already offset by fees
paid into the Court.
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as master, the role conflict becomes unseemly.

The same individual, then, may present the court budget
as to projected allocation of funds, accept money paid
into the Court as fees, receive fees for his services
rendered and account to the county for disbursement. A
system with less accountability would be difficult to devise.
Our examination of records kept at the office of Secretary
of State reveals the receipt of master's fees is not reported
to that office as part of the clerxrk's personal financial

statement filed there, pursuant to RSA 30:5.

E. The Dignity and Thoroughness of

Domestic Relations Proceedings

Domestic relations cases are the largest single category
of Superior Court work. In Court Year 1973, the 7,603
marital cases amounted to 50% of all Superior Court civil
cases entered. In fact, this figure understates the impact
of domestic relations cases on the courts. The 5,636 marital
cases heard or brought forwérd for further orders during
1973 amounted to 76% of all civil cases heard or tried:

in the Superior Court. Moreover, even this is an understatement

as it does not include the large number of temporary orders
heard in domestic relations matters.§2
How does the Superior Court cope with its overwhelming

domestic relations workload? The response has been pragmatic.

328ee Table I, above.
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First, the Court spends minimal time hearing uncontested
marital cases. Second, the Court delegates a large proportion
of domestic relations matters-to masters for hearing.

‘For many years this practical solution has cnabled
the Superior Court to avoid a significant backlog of cases
(sece Part II-B) and to save judges much of the roﬁtine
dull domestic relations work which they would prefer to avoid.
This solution is also highly controversial. On one hand,
a New Hampshire Legal Assistance attorney wants all divorce
and‘separation proceedings to be as simple as a "bank teller
operation.”" On the other hand, many attorneys felt that
the process was seriously lacking in dignity. Indeed,

several of our interviewees found the present Court require-

ment33

of two character witnesses for the libellant in

an uncontested divorce action desirable only because it

adds some minimal formality to an otherwise too-simple routine.
One attorney has gone so far as to recommend abolition

of uncontested divorce hearings altogether, because, as

he explained, the present uncontested divorce procedure

is "extremely artificial and presents to lay persons an

image of the judicial system which should not continue."

A court proceeding lasting only 3.5 minutes which

terminates a state of marriage can only impress the

33Superior Court Rule 242 specifies that "in divorce cases
heard uncontested, including those where there is an appearance
or stipulation, two character witnesses will ordinarily be re-
gquired."” The Superior Court has several times considered and
rejected proposals to eliminate this requirement.
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litigant as perfunctory and a sign that the Court holds
both litigant and the case in quite low regard. Second-
class status, however, means more than the mere hasty disposition
of marital cases. Many are heard in back rooms of the
Court, in conference rooms, or even the clerk's own office.
Outside, corridors and waiting rooms are crowded with milling
groups of three, the litigant and two character witnesses.
The scheduling of as many as thirty cases in avsingle day,
not an infrequent occurrence in the more populous courts,
means a very high ratio of waiting time to hearing time
for most litigants.

Finally, secondclass status means many uncontested
cases are heard before a master rather than a judge. Table
II presents the results of our study of a random sample
of 353 divorce cases decided in Belknap, Hillsborough,

and Strafford Counties in Court Year 1972. In these three

counties, 40% of the divorce cases ~-- and 41%
of the uncontested divorces -- were heard by a master.

Applying the percentage to the 1973 statewide figures,

this probably means over 4,000 New Hampshire citizens (a
libellant in an uncontested case, and two character wit-
nesses, assuming no overlap, and not counting affected
children who might be present or other friends) saw the
Superior Court as a 3.5-minute hearing in a back room before
a non-judge, held after a long wait in a roomful of other
people being similarly processed. At this yearly rate (and
with divorce rates on the increase) it will not be long

before the Superior Court presents this image to a substantial
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percentage of the state's population.
Moreover, considerably more than dignity is at stake.

Due-process rights of litigants may be. lost in the shuffle

of cases. For example, one master described hearing a contested

case in which only one of the parties was represented.
The master told the unrepresented libelleé, in effect,
"Relax, I'll take care of you.” Then the master proceeded
to assess the level of support to be entered in the court
order against the unrepresented litigant. Arguably, the
attorney's fees might have consumed anything the husband
might have saved by retaining counsel. On the other hand,
so long as domestic relations proceedings remain adversarial,
litigants' rights to counsel deserve emphasis in court.34
Along with lack of dignity, many of these cases lack
thoroughness in their adjudication. Today, with "no-fault"
divorce and the New Hampshire tradition of assigning custody
to the mother in almost all instances, the bulk of the
cases revolve around the issue of money. Superior Court
Rule 245 provides that the parties in contested cases must
supply a financial affidavit to support claims for éupport
or division of property.35 Although some judges and masters

do attempt to probe the financial basis for the level of

support sought or stipulated in uncontested marital cases,

341n the cases sampled in Belknap and Strafford Counties,
we looked at the issue of representation of litigants. Of 108
cases in those two counties which involved an issue of support,
2/5 of the cases had counsel for the libellant (the plaintiff),
without counsel for the libellee (defendant).

35The Superior Court is currently changing Rule 245 to
apply to non-contested cases as well.
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this is extraordinarily difficult to determine in a hearing
lasting only 3.5 minutes.

The Court does have the option of calling for an in-
depth investigation by the Probation Department into the
circumstances behind a stipulation or requested sﬁpport
order. In fact, this resource is used relatively infrequently
by the Court. in calendar year 1972, the Probation Department
investigated only 331 -- or about 5-10% -~ of domestic
relations cases (including custody, support, and enforcement
of support).36 By contrast, 25 years ago the courts called
upon the Probation Department to conduct investigations
in some 499 domestic relations cases -- over 50% more than
today -~ even though there were éubstantially fewer domestic
relations cases before the Court at the time.37

‘A number of domestic relations litigants have no incen-~
tive to return to Court for modification of an unrealistic
support order. This issue appears to be of special concern

to the Court when the wife is receiving Aid For Families

with Dependent Children (AFDC). In cases where the husband

cannot afford to make greater payments than are available

to the wife and children frqm Welfare, the wife has no

365ee Probation's Helping Hand, 18th Biennial Report,
Jan. 1, 1973, p. 22. It is impossible to ascertain the pre-
cise percentage of marital cases referred for Probation De-
partment investigation since the Probation Department uses
calendar year reports while the Superior Court reports sta-~
tistics on a "Court Year" basis. (See Footnote 53 below and
accompanying text.) :

37Compare ibid., with The Second Report of the Judicial
Council, Dec. 31, 1948, p. 19, and Helping People in Trouble,
6th Biennial Report, Jan. 1, 1949, p. 16.
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financial stake in fighting to increase the support order.
On the other hand, the State, which bears the cost of Wel-
fare payments, has a substantial interest in raising the
level of support payments to offset the greatest possible
fraction of that cost. In a number of other cases the
parents similarly cannot be relied upon to represent their‘
children's best interests in Court.38

However, even so, a large number of cases do return
to the Courts for modification of orders. In our survey
of domestic relations cases in Belknap, Hillsborough, and
Strafford counties, we found over one-sixth of the uncontested
marital cases before Superior Court within a year of the
decree, either on motion to modify crders, reports of violation
of orders, or petition to hold a party in contempt for
violation of ordexs. Hearings in these cases frequently
run considerably longer than the 3.5-minute hearing on the
original decree.

Many of these cases undoubtedly came back to couxrt be-
cause of new financial circumstances of the parties resuiting
from the turbulence following divorce or separation. However,
one must ask how many of these cases might have been kept
from returning to court if only the original order had
been based on information gleaned from the parties by intensive
questioning from tﬁe bench and full supporting financial

affidavits, instead of a perfunctory hearing. The high

38See G. Wells Anderson, "New Hampshire's Divorce Reform
Act of 1971," N. H. Bar Journal, Spring 1972, pp. 170-171.
See the cases cited and discussion of the new provision for a
guardian ad litem in domestic relations proceedings, RSA 458:17a.
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proportion of violations reported by the Hillsborough

County Probation Office (see Part V, below) raises again

the question of whether the operative court order simply

did not adequately reflect the circumstances of the parties.
In contrast to the uncontested divorce proceedings,

few of our respondents had adverse comments about the dignity

or thoroughness of proceedings in contested cases. Moreover,

it was a virtually unanimous opinion tha£ protracted contested

litigation reflected more a lack of dignity brought to

the court by the parties‘than anything for which the court

itself was responsible.
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v

IIT. PROPOSALS FOR CHANGE IN COURT
PROCEDURES, POLICIES AND RULES
RELATING TO DOMESTIC RELATIONS
CASES

A. Jurisdiction and Caseload
Some have suggested that a family court division be

created in the Superior Court. In effect, the Chief Justice

of the Superior Court has the power to do so by assigning
judges full-time to domestic relations cases already within
the jurisdiction of the Superior Court. Conditions in New
Hampshire and experienced elsewhere in the United States

persuade us that permanent assignment of judges to a family

division at this time would be undesirable. Chief Justice Keller

told us he knew of no present Superior Court judge who would

willingly accept such a permanent assignment. Such an assignment

of a judge to a domestic relationg division would tax a judge's
emotional rather than legal capabilities and, with the ex-
ception of a few notable judicial personalities, lead eventually

to frustration and possible dulling of legal skills. Moreover,

many judges find restriction to this narrow specialty undesirable
39

because of the limits it places on possible future advancement.

On the other hand, if the Superior Court is to retain

exclusive original jurisdiction of domestic relations cases,

the proceedings must be made more dignified and thorough.

We have already noted a number of recommendations that such

39Compare Courts, Report of the National Advisory Commission
i on Criminal Justice Standards and Goals (1973), pp. 293-95.




29.

exclusive original jurisdiction be taken away from the Superior
Court.40 In addition, full-time involvement of Superior Court
judges with domestic relations issues is necessary for regular
improvement of the process, both in the present and in anticipation

of future changes in the circumstances in the state.

Recommendation: Superior Court Judges should be assigned

on a rotating basis, for a period of four months, to hear

only domestic relations cases in Hillsborough County.

This recommendation provides for full-time participation
of the Superior Court judges in the domestic relations process,
but for periods short enough to forestall possible frustration.
Among the twelve-person Superior Court, each judge would
sit for four months every three years, and the brief change
of pace may well prove refreshing to many.

Hillsborough County is presently the only county with
sufficient domestic relations caseload to merit a full-time
domestic relations judge. Should the caseload ﬂbt completely
take his time, the judge could briefly visit other courthouses
to hear domestic relations cases or undertake to monitor .
domestic relations proceedings in the rest of the state with
an eye to proposing improvements. On the other hand, any
excess in domestic relations caseload in Hillsborough County
beyond the capability of a fulltime judge, would be taken
up by masters or, if necessary, the other judges sitting

in Hillsborough County. It should be noted that the likely

4OFor example, see The Governor's Commission on Court System
Improvement, Recommendation #6, in the New Hampshire Bar Journal,
Summer 1969, pp. 243-246; and the 13th Report of the Judicial
Council, Dec. 31, 1970, pp. 19-23.
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result of assignment of all Hillsborough marital cases to
a single judge will be to eliminate the marital caseload of
other judges sitting in that county.

Recommendation: Use of a full time domestic relations

judge in Hillsborough County should be accompanied by development

of a specialized supporting staff in domestic relations work.

The single judge doubtless will be able to experiment with
improving use of the Probation Department for investigation of
domestic relations cases. (See Part V below). The domestic
relations judge can also work to improve the handling of domestic
relations cases by the clerk and staff.

Recommendation: The return day required for writs should

be relaxed for parties bringing domestic relations cases

forward on motion to modify orders.

The requirement that writs be returned to court by the special
return day is an anachronism. Due process requirements of notice
and service can be satisfied without limiting the return day

to one day a month. The present limit can impose substantial

hardship on litigants seeking modification of orders. For
example, a divorced spouse missing the return day by a single

day may be required to wait an entire additional month before

being heard on a motion to increase the level of child support.
Since this delay may in fact require the family to seek welfare
assistance, the ultimate costs may be borne by the state as
well as by the family itself.

RSA 492:2 gives the court considerable discretion to
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modify the return day in the interest of justice.4l The court

night decide, for examplé, to allow two return days a month,
for example, the first and third Tuesdays, for motions to
modify domestic relations orders. In Hillsborough County,

the domestic relations judge could experiment, under RSA 496:2,

with a specified return date each week for such motions.

B. Personnel

Recommendation: Clerks should be precluded from hearing

cases as masters.

The clerk's function is ministerial, including filing,
calendaring and so forth. Thus, clerks are presumably selected
for their administrative abilities. A good clerk may possess
all of the qualifications of a good administrator yet lack the
qualifications necessary to make a good mwaster in a divorce
hearing.

The clerk as master faces a major conflict role which

inevitably reflects on the dignity and thoroughness of the

4lpsa 496:2 reads in relevant part as follows: "Return
days. The first Tuesday of every month shall be a return day
in every county for writs, processing, citation and notices
to appear, in all actions, bills in equity, libels, petitions
and other civil proceédings, in the Superior Court...the
Superior Court, may however, make such writs, processes,
citations and notices returnable at other times, and may allow
the late entry of any writ, process or appeal upon such terms
and conditions as justice may require."

Presently, the Superior Court limits itself, in Rule 233,
to the following: "Returns of service and appearances in all
marital proceedings shall be entered not later than the return
day named in the order of notice, and no case involving the
marital relation will be heard until the proper return of service

i us filed."

i
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proceedings. As clerk, he sees his primary task to be one of
clearing court calendars as expeditiously as possible. 1In
fact, the clerk of Hillsborough County acts as master primarily
in order to keep the calendar moving {and only rarely collects
a fee for his master's services). While a clerk in a court
with a high domestic relations caseload may feel such services
necessary, they are.essentially a waste of his valuable time,
which could better be used in other administrative tasks.

On the other hand, an ajudicator cannot allow time pressure
and administrative demands to interfere unduly with the doing
of justice in a particular case.

Moreover, the informal role of clerk-as-master itself
appears to lead to informal proceedings. Many have argued
that domestic relations proceedings ought not be adversary
in nature, but ought rather concern themselves with under-
lying social and behavorial issues where possible.42 Thus far,
however, New Hampshire has not opted for such a non-adversary
approach. It is a poor compromise to make domestic relations
proceedings so informal as to reduce litigants' advantages
under the adversary process, while obtaining none of the advantages
of the "social case work" approach.

Recommendation: Domestic relations masters should be

selected from among the experienced Bar, and especially among

willing part-time judges of the Probate and District Courts.

4ZSee for example, the recommendation contained in The

l4th Biennial Report of the Judicial Council, Dec. 31, 1972, pp. 89-
92.
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The qualifications, selection, assignments, and compensation

of masters should be based on guidelines promulgated by the

Court.

The argument against using clerks as masters is especially
persuasive given the available alternatives. The Manchestexr
Bar Association, for example, has recommended free assistance
by experienced attorneys to sit as masters in domestic relations
cases in Hillsborough County. On an irregular basis, the court
in various counties has appointed attorneys to sit in domestic
relations matters, awarding them compensation for the work.

We recommend that masters be selected by the court for
their experience and attitudes relevant to adjudication of
domestic relations matters. To assure high quality of applicants
for the position, we recommend payment of a fee of $135 per
day. This is approximately the salary
of a Superior Court Judge on a per day basis, and conformé to
federal government compensation for skilled consultants including

43

attorneys. Such reasonable compensation is explicitly

authorized by RSA 498:13.44 The court may wish to consider

selection of masters from the ranks of part-time Probate Court

43g5ee for example "Financial guide for administration of
planning and action grants', Law Enforcement Assistance Administration,
1970 Part. III, Sec. M P. 25.

441y relevant part, RSA 498:13 reads as follows: "Fees of
Masters, etc. The court may allow a reasonable compensation to
masters fror their services and expenses..., which shall be paid
by the county." The use of the term "master" as applied to
domestic relations cases, has apparently gone undefined in the
statutes and court rules.
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judges,45 and District Court judges.46

Along with high standards of eligibility and commensurate
compensation, the court may wish to enhance the status of the
new domestic relations masters by assigning a more prestigious
title. The Governor's Commission on Court System Improvement,
for example, has proposed a title, "Commissioner", for persons
assigned to assist the Superior Court in disposing of its

non-jury caseload.47

We agree. In return, the domestic
relations commissioner would be required to set aside a
minimum one or more days a month for domestic relations matters.
These days would be scheduled well in advance, preferably a
full year in advance, to enable the Chief Justice of the
Superior Court properly to accommodate the needs of each county
on an annual basis.

The clerks of each county would set aside one specific day
a week as a domestic relations day. (In less populous counties,
one specific day might be set aside every itwo weeks.) Based
on their experience, statistical evaluation, and anticipated
needs, the clerks would report the need for masters to the

Chief Justice, who would make an appropriate assignment as

far in advance as practicable. This assignment system should

5Possibly this recommendation could be integrated with
the steps which have been taken in New Hampshire in the direction
of making Probate Court Judges full-time members of the
Judicial branch so as to make them eligible for retirement
benefits.

6Possibly this recommendation could be integrated with
the objectives of the District Court Bill, Ilouse Bill 491-1973,
which, in the course of making a proportion of District Court
Judges full-time, would leave a number of present part-time
District Court Judges without judicial work load.

4zﬂew Hampshire Bar Journal, Summer 1969, p. 246.
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also leave room for last-minute assignment of a master to

an adjacent county in cases too urgent to wait until the
next scheduled domestic relations day. (Of course in such
cases the commissioner would be reimbursed for travelling
expenses, as well as his per diem salary, just as judges are

presently reimbursed for their expenses.)48

The court should
empower commissioners to hear all cases except contested
custody cases and contempts. Because of their gravity, these
two categories should be heard only by Superior Court judges
themselves. It is eéxpected that masters' findings of facts
and rulings of law in other categories of cases, as is
presently the practice, would be routinely approved by the
court except in rare instances. (See Superior Court Rules
78-80) .

The part-time commissioner may well also have an outside
law practice. For this reason, provision should be made to
safequard against undue conflicts of interest between the
commissioner's court work and outside practice.49
A major result of these modifications will be to reduce

significantly the domestic relations caseload of Superior

Court Jjudges. On the other hand, commissioners will not have

48The statutory authority for judges' expenses is found
in RSA 491:6. RSA 498:13, quoted in Footnote 47 above, authorizes
payment of reasonable expenses to masters.
49The present provisions applicable to Probate Court Judges,
who may also be part-time,provide good guidance for a conflict
of interest provision. Referring to the Probate Court judge,
RSA 547:13 provides that, "He shall not act as counsel ox
advocate in any business in, or which may be brought into any probate
court. No attorney shall be permitted to practice before any
i Probate Judge who is a partner, associate, employee or employer

of said attorney, or is a stockholder in a professional corporation
for the practice of law in which said attorney is stockholder."
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the time pressures presently faced by clerks acting as masters,

or even attorneys selected on an ad hoc basis. (In Sec. III-D
below, we present recommended modifications in the hearing process
itself, whether before commissioner or judge).

Recommendation: Clerks should prepare detailed caseload

statistics for periodic reports to the office of the Chief

Justice of the Superior Court and to the New Hampshire Judicial

Council.

In order to assign commissioners and judges efficiently,
the Chief Justice of the Superior Court must have accurate
caseload statistics available on a relatively current basis.
Presently, statistical reporting from the ten counties is
given a low priority by many clerks. The "Court Year" for
statistical purposes begins August 1 and ends July 31, as
an intentional inducement to clerks to compile statistics

during the less busy summer nonths .20

Despite this bhenefit,

some counties presently appear to report statistics without
5 ;

sufficient care, and without state-wide uniformity. We

have also noted (see Table II above) the absence of statistics

5OThis does cause some inconvenience. For example, the
Probation Department reports figures on a calendar year basis,
while financial data is often presented on a fiscal year basis.
Thus, an analysis of the New Hampshire Superior Court requires
translation of figures from three different time periods.

SlFor example, the Superior Court reported to the Judicial
Council, for Court Year 1972, a total of 245 "references to
auditors, masters or referees during year." Of these, Carroll
County alone reported 51, while far busier Hillsborough County
reported only five references to auditors, masters or referees.
(See The l4th Biennial Report of the Judicial Council, Table V,
row 5, p. 99.) Just from our own sample of roughly one-fourth
of the Hillsborough divorce cases during Court Year 1972, we
found 90 references to a master or judicial referee, including
72 cases alone in which the clerk acted as master -- a far higherx
number of references than was reported from Hillsborough County.
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reporting the number of Superior Court hearings on temporary
orders.

The present system of assignment of Superior Court judges
to different counties has beenbable to function on the basis
of the present statistical system. However, the need to assign
efficiently a larger number of commissioners, in addition
to Superior Court judges, to the various counties will
require more comprehensive and current statistical information.
Reporting from each county on a monthly basis will reduce
the large task at year's end. The establishment and administration
of the necessary case filing and statistical reporting system
will be one of the administrative functions clerks can better
perform, once they are freed from their present time consuming’

duties as domestic relations masters in a number of counties.
C. PFinances

Recommendation: The Superior Court should immediately

institute a study of all court finances. Procedures should be

established for the Superior Court in each county to be fully

accountable to the Chief Justice, and for rationalization of

the present system of court financial support from the state,

counties, and litigants themselves.

Our brief study of domestic relations matters could not
focus extensively on the question of court finances. Yet,
the problems we found appear to call for extensive examination
by the court of all aspects of financing and financial account-
ability. The Governor's Commission on Court System Improvement

calls the present statutory provisions concerning referees,
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auditors, and masters "confused," and with reason. The

Superior Court rules, as presently drafted, do not aid in

52

clarifying the question of finances. There is little won-

-der, then, that the practice for masters' fees (see Part

II-D above) is divergent from county to county throughout
the state. Moreover, the inequity in treatment of litigants,
some of whom mai masters' fees under Superior Court Rule 76,
and some of whom may not, is manifestly unfair.

~ The problem of diminished court prestige as a resulf
of fhe informal accounting for masters' fees does not merely
apply when these fees are paid to clerks who also sit as masters.
A system of strict and plain accountability is necessary to
allay the development of any public suspicions before they
begin. Only when these questions of basic accountability are
addressed, can the Superior Court move on to more sophisticated
analysis of the entire question of fragmented court finance

53
from the many divergent sources in the state.

D. Dignity and thoroughness of proceedings

In our opinion, the addition of sufficient numbers of
well qualified, reasonably paid commissioners alone will add

considerable dignity to the proceedings by removing pressure

52See Footnote 47, above, comparing RSA 489:13, providing
for county payment of masters' fees, and the third part of
Superior Court Rule 76, providing the masters' commission be
charged to the plaintiff, to be taxed in his bill of cost if
he prevails.

53This latter issue has already been raised in the state

legislature. See, for example, The l4th Biennial Report of
the Judicial Council, (1972), ‘pp. 45-47.
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to process cases too hastily.

Recommendation: All domestic relations cases should be

heard in dignified surroundings, either in chambers or

54

in open court.

Judges and attorneys disagree whether or not to hear
domestic relations cases in bpen court. In favor of open
court is the public's right to know and the power'of the
formal courtroom surroundings to impress upon the parties the
gravity of their domestic relations case. On the other hand,
litigants and counsel as well as judges sometimes tend to
speak in hushed tones when discussing domestic relations
cases in open court, possibly reflecting a healthy unwillingnecss
to discuss such intimate details loudly before the public.

As a practical matter, the surroundings for hearings might
vary from county to county according to available court

facilities and among types of cases. A judge might choose

to hear contempts in open court, but a contested custody

case in'chambers. Such issues might best be left to the
sound discretion of the judge or domestic relations com-
missioner. Above all, domestic relations cases should

be taken out of back rooms, conference rooms, and clerks'

offices and placed into appropriately dignified surroundings.

54 1n some counties, the Superior Court may even wish to
appropriate use of the small but dignified Probate <ourt chambers
for marital hearings on days when the Probate Judge is not
sitting. All records and proceedings, of course, would remain
with the Superior Court regardless of physical location of
the hearing. The Superior Court in Hillsborough County is
presently establishing a separate domestic relations hearing
room to provide dignified surroundings for domestic relations
hearings while allowing the larger courtrooms to be used for
other matters. '
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Recommendaticon: Commissioners {(Masters) should wear robes

if they also hold office as judges of Probate or District Courts.

All other commissioners should wear appropriate attire.
The difference between Superior Court jﬁdge-and.coﬁmissioner
must be expressly delineated. Litigants should always
be informed that thgy are before a commissioner rather than
a Superior Court judge and that the recommendations of a commis-
sioner are always subject to approval by a Superior Court
Jjudge.

Recommendation: Parties to uncontested as well as contested

marital cases should be required to file a financial affidavit

with the Court. Except for good cause shown, both parties in

uncontested cases should be avallable in Court for questioning by

the judge or commigsicner, especially with regard to financial

As noted above, Superior Court Rule 245 is presently
being changed to require financial affidavits from both parties
in uncontested as well as contested marital cases. Even with
financial affidavits from the parties, support orders cannot
be well founded unless the affidavits are reliable. A number
of our intervieweés noted the lack of reliability of such
affidavits at the present time. To make them more accurate will
require systematic accountability to the Court. Presently,
the brief 3.5-minute uncontested hearing does not allow for
serious probing of the libellant to determine adequacy of

the financial affidavits. Attorneys for the parties are often
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more concerned about reaching a satisfactory stipulation than
about the particular financial details presented on the affi-
davits. In cases where the husband realistically cannot af-
ford to pay higher support than is available to the wife from
AFDC, neither party has a stake in urging a properly high le-
vel of support order. The state, on the other hand, which has
an interest, is unrepresented except by the Court itself.

In addition to systematic guestioning of litigants about
the facts behind their financial affidavits, the Court should
make greater use of the Probation Department to investigate
litigants' financial circumstances. Moreover, the Court
should work with the Bar Association to improve vigilance of
attorneys as to their clients' representation on the finan-
cial affidavits.

It follows from the more active role recommended for
the Bench, that both parties should he required to appear
in court, except for good cause shown, to respond to questions.
The testimony of the libellee ~- often the husband, who will
be required to comply with the court order -- is important
to reduce the number o«f unsuitable support orders and conse-
quently the number of motions for modification and violations
of support orders.

The net result will be a procedure of impressive serious-
ness for both parties, which will not consume excessive Supe-
rior Court Judge or commissioner time. Once a practice of
attorney-aided reliability of financial affidavits has been
established, judges and commissioners may be able to obtain the
necessary knowledge in a rei;tively speedy question and answer

session.
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Recommen intion: To assure thoroughness and dignity of pro-

ceedings, as well as a record for possible appeal, all domestic

relations cases before judge ox commissioner, should be recorded

in Court on magnetic tape.

Electronic advances now permit tape recordings of high
quality at much less cost than is required for a court reporter.
For the few cases which require transcription, a typist, {(for
example from the clerk's office,) can be used, rather than
the more expensive stenographer presently required. TFoxr the
bulk of cases which will not require transcription, the re-
cording process will have added further dignity and quality
to the entire Court proceeding. Before a live tape recorder,
attorneys, litigants, and others in the hearing process will
be induced to maintain high standards of propriety.55

Recommendation: To minimize variations in judgments, while

assuring judicial independence among judges and commissioners,

a program of judicial education should be instituted and state-wide

guidelines established for the setiing of orders.

With the use of many new high-gquality commissioners,
along with judges temporarily assigned full time to domestic
relations cases, the need and'opportunity for judicial education
increase considerably. As a first step, the Court should
distribute a simple gquestionnaire among judges and commissioners
posing a few hypothetical domestic relations cases. Judges
of the Massachusetts Probate Court (which shares domestic

relations jurisdiction with the Massachusetts Superior Court)

55.For further discussion of this issue see, for example,

"Selection of a Court Reporting Method for the Oregon District
Courts," State Court Report Series, Pub. No. NCSC R0003, May,
1973, published by the National Center for State Courts.
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distributed such a questionnaire and presented the results

to a conference of Probate judges. The variations were
considerable; recognition of this divergence was an important
first step to bring judges closer together on approaches to |
similar situations. Once judges and commissioners recognize
the need to reduce uncertainty, while retaining judicial in-
dependence, an educational program is a useful second step.

An intensive seminar ‘lasting a few days, followed by regular
contact among judges and domestic relations commissioners,
will increase sensitivity to marital issues, ﬁend to reduc:

divergencies among commissioners and judges on common issues,

and help reduce the significant forum-shopping presently
practiced by many attorneys in New Hampshire marital

cases.

Recommendation: The present requirement fcr two character

witnesses for a libellant in an uncontested divorce action

should be abolished.

The requirement for two character witnesses is
an empty ritual; it has been retained to provide some activity
in an otherwise perfunctory process. Once the proceedings and
surroundings of domestic relations cases have become more dig-
nified and thorough,; there is little need for such artificial-
ity, and it should be dispensed with. S&imilarly, once the
proceedings are more dignified, the Court should not hesitate
to adopt pre-printed forms for recording dispositions of do-
mestic relations matters.

.Recommendation: The Superior Court should schedule ma-

rital cases so as to minimize waiting time for litigants and




44,

their attorneys.

For example, court clerks might schedule cases in two-
hour groupings, rather than for an entire day; this would
spare litigants the presently-existing possibility of wait-
ing an entire day for their hearing.

Recommendation: The Court should distribute a clearly-

written informational booklet to familiarize litigants and

potential litigants with domestic relations procedures in

Superior Court. The Court might enlist the aid of the Judi-

cial Council, New Hampshire Bar Association, or other res-

ponsible organization in preparation of this publication.

Too many domestic relations litigants, even when repre-
sented by counsel, remain bewildered by their experiences in
Superior Court. It would be easy for the Court, possibly
with the assistanqe of a responsible organization, such as
the Judicial Council or New Hampshire Bar Association, to
devise a booklet explaining the process in layman's terms.

The publication should define and explain basic law, includ-
ing divorce, separation, suppért, and custody, and provide an
indication of some of the social problems faced by litigants,
notably the difficulties of making ends meet when
separated rather than together in one family. The entire pro-
cess from marriage counseling to enforcement of support orders

should be presented step by step. A question-and-answer for-—

‘mat might be included with such questions as: Under what cir-

cumstances may a father obtain custody? What are children's

rights in a divorce or separation? Where can marriage counsel-
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ing be obtained in the state? How much will an uncontested
divorce cost if no property is involved? When should one
seek an attorney? Who is eligible for representation by the
New Hampshire Legal Assistance Office?

It may be difficult to be completely comprehensive and
comprehensible at the same time; however, such a basic pub-
lication will help remove much of the bewildering uncer-
tainty which litigants presently face even in very simple

domestic relations cases before the Superior Court.




46.

IV. PROPOSALS FOR LEGISLATION
TO BE SUBMITTED IN 1975

A. Jurisdiction and Personnel

As the Governor's Commission on Courts System Improvement
indicated, it is not clear whether the Superior Court presently
has power to appoint commissioners to hear cases as if they
were judges. Said the Commission:

. . . the suggestion being made here is to authorize
the Superior Court, if it needs the authorization, or
to induce the Court, if it has the authorization but
is unable to exercise it, to use referees, auditors

or masters to clear congestion when it occurs in
particular counties by assigning qualified attorneys
to hear and dispose of those cases in other counties
where facilities exist which are not being used at the
time. We add tho term "commissioner" and suggest that
the Court be authorized to appoint commissioners for
this purpose in the sense of the appointee being given
the authority to fully act with regard to the cases
assigned as if he were a member of the Court.>®

The Commission recommended, further, that statutory changes
be made to clarify the present ample but confused authority
of the Superior Court to name additional people to act in
performance of the Court's work. Having ourselves searched
the statutes in an attempt to find guidance, we support this
reccmmendation, in line with the recommendations of our present

inquiry.

Recommendation: The Superior Court should recommend legisla-

tion to empower commissioners, appointed by and under authority

of the Court, to hear and dispose of domestic relations cases

(with a narrow exception for contested custody cases) with full

authority as though the commissioners were members of the Superior

Court.

56

New Hampshire Bar Journal, Summer 1969, p. 246.
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Court-appointed "commissioners" (see Section III-B above)
will have gained judicial experience and formal domestic relations
education over the year preceding the next legislative session
in 1975. Undoubtedly, these officers will soon gain the confidence
of the Superior Court and general public, much as the present
informally-appointed masters have gained such confidence in
more limited domestic relations cases. With this confidence,
there appears little need to maintain the formality of a Superior
Court: justice approving commissioners' findings of fact and
rulings of law.

Legislative action to allow commissioners to sign their
own rulings may not be necessary. However, given the present
legislative and judicial atmosphere in New Hampshire, this
may be a more feasible course of action than implementation
of the change by Superior Court rule alone.

We recommend a narrow exception for contested custody
cases because of their extreme gravity. Moreover, cqntested
custody cases do not appear to be numerically significant.

As in the present legislative structure for masters and
referees, the designation of commissioners and their assignments
should rest with the Superior Court, and in particular the

. 5
Chief Justice of the Superior Court. ?

57rhe Legislature may wish to combine this change with
proposed reforms of the Probate or District Courts, to give
qualified part—-time Probate or District Court judges prior-
ity in application to be commissioners. The Legislature
might also consider establishing state retirement benefits
for those District and Probate Court judges whose commissioner
tasks bring them up to a full-time judicial workload.
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B. Finances

Recommendation: The Superior Court should recommend legislation

increasing domestic relations filing fees to offset increased costs

resulting from appointment of commissioners to hear domestic rela-

tions cases.

The costs for these new commissioners prebably ought
not be borne entirely by the counties.58 Rather it may be
more equitable to shift some of the financial burden onto
the litigants themselves. For example, the fee for filing
a marital case libel is now $10.00 (see RSA 499:18). Increasing
the fee to, say, $30.00 would bring in considerable revenue.
The precise calculations would be a matter of judgment for
the legislature after consideration of the costs for the new
commissioners and some of the considerations set forth in
59

the footnote below.

Recommendation: Following the study (recommended in Section

II1-C above), the Superior Court should recommend legislation

necessary to promote a more rationalized structure for general

Court finances.

The possible legislation recommended by the Superior

Court will depend upon the outcome of the study recommended

58See RSA 498:13, which provides that "the Court may

allow a reasonable compensation to masters for the services
and expenses . . . which shall be paid by the county."

53There were 5,257 marital cases entered in the Superior
Court in court year 1973. A filing fee of $30.00 would be
an increase of $20.00 per case over present filing fees.
If 5,257 cases were filed, that would add revenue of over
$105,000! Of course, a number of litigants would be indigent,
and thereby exempt from the fee by operation of RSA 499:18-b.
Moreover, an increased fee might deter some prospective litigants
from actually filin in court at all. For example, in 1973
the Superior” Court dismissed without prejudice almost 1500
marital cases.
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in Section III-C above. The statutes which apply to
financial transactions of clerks might be revised60 and made
more applicable to the demands of a modernized system of
court finance.

C. Dignity and Thoroughness

of Proceedings

The .Court might consider sponsoring legislation concerning
one New Hampshire group we interviewed which emphatically
does not favor increased formality or thoroughness of proceedings.
This is the New Hampshire Legal Assistance Program, which
argues instead that a divorce should be as easy as a bank
teller transaction. The comments of New Hampshire Legal Assistance
(NHLA) are important to any analysis of domestic relations
cases, since the organization, by its own estimate, - handles
approximately 20% of all divorce cases in the state. NHLA
finds itself under such a caseload pressure that clients are

urged to forego or default on hearings for temporary oxders

and apply instead for full AFDC grants until the matter of

support is heard concurrently with the hearing on the merits.

Despite such drastic means —-- which may entail significant

state expenditures in the form of AFDC grants which otherwise

6ORSA 499:5 provides as follows: "Accounts, to Court. At
the close of each term, the Clerk shall render to the presiding
justice a full and correct account of all money belonging to
the County, and of all fines, and forfeitures imposed by the Court
in criminal cases, received by him and not accounted for, and of
all his legal fees and charges against the County; and the Justice
shall ascertain and certify the balance, which, if in favor of
the County, shall be forthwith paid by the Clerk to the County
Treasurer. At the time of making the above account the Clerk
shall forward a copy thereof to the Executive Committee of the

l County Convention." See also RSA 499:6 and 499:7.
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would be offset by support payments under temporary orders --

applicants must wait up to six months before NHLA is even
able to accept them as clients in domestic relations litigation.

It would be unreasonable to expect that poor people awaiting
the formality of a court-sanctioned divorce and observing
the ease with which their more affluent brethren obtain the
paper decree, would restrain themselves from acting as if
their own domestic situation had not been formalized by a
court. In short, unless New Hampshire sufficiently increases
the legal talent and resources available for domestic relations
cases of the poor, the state may be seen implicitly to condone
a different standard of morality for those able to afford
a legal divorce compared with those who cannot.

On the other hand( the problem of insufficient legal
resources should be examined within the context of legal services
programs rather than the courts. To reduce the entire divorce
proceeding to a bank~teller~style operation would be to diminish
the institutions of marriage and divorce for all citizens,

including the poor.
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I. Organization of New Hampshire
Probation Services

Organizationally, this Department falls within the
executive branch of government and is a state~administered
agency which extends probation sexvices through its ten
county offices. Its staff is functionally responsible to
the court system, the Superior Court, and the Municipal/
District Court.

The three-member Board of Probation presently includes
one Superior Court Justice and two District Court Justices.

Inasmuch as the Department is not a division of a large exe-

“cutive branch agency, and since its three Board members are

judges, there is no major issue of conflict of loyalties:
Probation is responsible to the courts.

‘"The Department's most recent biennial report reflects
that the State Legislature has not funded any additional
permanent Probation positions between 1967 and 1972 (p. 58).
Yet, the report indicated an increased caseload of juvenile,
adult, and domestic Probation cases over this period, of
46.8%. Federal funding had provided the eleven additional
professional positions added by the Department in recent
yvears.

In addition to state-administered Probation, additional
Probation services are furnished by certain municipalities.
RSA 504:13 provides that municipal courts in municipalities
in excess of 50,000 persons shall, and in 1esset populated

communities may, provide Probation services for the Municipal
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or District Court. Probation services to juvenile delin-
gquents and adult misdemeanor cases represent the primary
services provided by these offices. At the end of 1972,

81% of this caseload were juveniles. The larger offices are
in Manchester and Nashua, while seven smaller muniéipalities
provide a more limited Probation service. Altogether, seven-
teen full- and part-time Probation personnel presently ser-
vice the Municipal or District Courts pursuant to this sta-
tute.

According to the State Director of Probation, the re-
lationship between the state office and the city Probation
offices has been cooperative. In an attempt to assist in
meeting the Probation needs of additional Municipal and
District Courts, the State Probation Departmént assigned
the majority of the federally-funded positions to Municipal/
District Courts other than those having their own Probation
offices.

Municipal/District Court Probation staff, as well as
State Department staff, are appointed by the Board of Pro-
bation.

The Legislature has authorized four additional Proba-
tion officers, to function as domestic relations special-
ists, but these positions have been frozen until no earlier

than Januvary, 1974.
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II. The Functional Relationship

Between the Superior Court and

the Probation Department

The Probation Department provides the following ser-

vices to the Superior Courts:

a. Investigation of contested or uncontested domestic

relations issues (child custody[ child support,
visitation):‘33l investigations in 1972.

Collection and disbursement of money under support
orders, including bastardy actions: 5,243 active
orders were in force at the end of 1972.
Administration of deficiencies in support payments:
1,311 violations initiated during 1972.

Pre~sentence investigation of felony defendants: the
annual report shows 1,770 adult criminal investigations
were requested by all courts, and does not distinguish
the number requested by the Superior Court.
Supervision of felony defendants on probation: the
annual report shows an adult supervision caseload of
1,575 at the end of December, 1972, but does not dis-
tinguish which of the adults were Superior Court cases

and which were District and Municipal Court cases.

During 1972, the Probation Department collected

$4,813,878.50, more than $800,000 more than the prior year.

In the larger counties, a Probation officer may work

full-time with a domestic relations caséload, monitoring col-

lections, doing a limited amount of counseling, initiating
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violations procedures, énd performing child custody, support,
and visitation investigations. At present, there are five
such domestic relations officers operating on a full-time
basis. In other counties, a Probation officer will perform

these duties along with other Probation responsibilities.

ITI. The Processing of Domestic Relations
Support Order Cases (Hillsborough

County)

A domestic relations officer in Hillsborough County
described his functioning:

His specialized caseload exceeds 900. He took on the
specialized caseload in August, 1972, administering support
orders. He received the additional function of performing
domestic relations investiga‘.ious beginning March, 1973,
and had performed 58 such investigations prior to November
7, 1973. There is a second domestic relations specialist
in this office with an equivalent caseload. With the added
responsibility of domestic relations investigations, this
officer indicated that his administration of the collection
responsibility has suffered. He indicated that secretarial-
clerical assistance was competent, but has fallen far behind
" due to the heavy workload.

It generally takes about three weeks for the Probation
Department to receive a copy of the court decree which au-
thorizes payment of support through the Department. Some-
times it has taken up to two months, occasionally less than

three weeks.
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The next step is for the Probation Department to send
a notice out to the defendant advising him to make payments
through the office, and in what amount they should be made.
Simultaneously, a notice goes out to the party who is to
receive the payments, advising her as to how payments will
be processed. It generally takes about two weeks for the ‘
secretaries to get these notices out to &he parties.

The general guideline, as to when to initiate the vio-
lation process, is when the payor is four weeks delinqueht,
or within two to three "if thile is pressure.”

An arrearage letter is mailed by the Probation Depart-
ment. This takes three or four weeks to process into the
mails due to secretarial shortages or other reasons. The
obligor is advised by this letter to make up the deficiency
within a week, to otherwise contact the office to explain
the deficiency, or to otherwise face a court hearing.

If a satisfactory payment or excuse is not made, the
office prepares a violation proceeding which is generally
completed by the secretary in a week's time. It is sent to
court the same day, and the clerk provides a date for hear-
ing four to six weeks in the future. It takes about two
weeks for the Probation Office to prepare this mailing and
to send it out to the obligor.

Court hearings on these violations are each Monday
from 10:00 a.m. to about 12:30 p.m. Approximately 20 cases
are scheduled, averaging ten cases each for the two domes-
tic relations officers. Each of the officers must attend

throughout the calendar, since their cases are interspersed
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on the docket.

This officer estimated about 20 persons on his caseload
visit his office each week. Office visits last from one to
ten minutes. "I give some advice, answer their questions,
explain our procedures, do a little counseling." In addition,
he estimates involvement with 40 to 50 phone calls each week
concerning his caseload. "If we counsel too much, our en-
forcement suffers." This officer emphasized that his number
one responsibility was to complete investigations. This is
our "first duty." He suggested that child custody investi-
gations take more time than pre-sentence investigations per-
formed by regular Probation officers.

In his opinion, the system suffers from heavy caseload,
insufficient probation and secretarial staff, the failure of
some recipients to advise the office where their former hus-
band has moved to, and the failure of the Welfare Department
to continually advise the office as to recipients who are now
on Welfare rolls.

During 1972, the Hillsborough office filed 552 domestic
relations violations out of 1,599 active cases. While thére.
would be some duplication in the violations filed, a one-
third violations rate would suggest the need for careful exa-

mination of the entire support ordering ~ enforcing process.

IV. Domestic Relations Investigations

There seemg agreement that child custody investigations

are an important function of New Hampshire Probation officers.
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Superior Court judges are increasingly requesting these,

as well as child support and visitation investigations.

They requested 331 such investigations in 1972, as compared
with 299 in 1971. Indicatilons are that 1973 requests will
exceed those of 1972. Divorces have increased in the state,
partly attributable to increased population, the new Disso-
lution of Marriage Act, the legal services available to the
poor. It is now recégnized that custody, property division,
suppoxt amount, andvvisitation agreements are sometimes
hastily decided shortly prior to the hearing on dissolution.
Recently, in Dover, in an experiment with a massive one-day
calendar of the bulk of divorces scheduled to be heard that
term, approximately fifteen of 140 cases heard were referred
for a Probation investigation of one feature or another of
the agreement. In general, this judge considered that such
investigations were helpful and were adeéuate. He was less
positive about the quality of Probation supervision of of-

fenders entrusted to Probation in that county.

V. A Study of Probation Services in
the State of New Hampshire; PRC
Public Management Services, Inc.,
McLean, Virginia

This study (hereinafter referred to as PRC/PMS), com-
pleted earlier this year, merits review in relation to the
within study. PRC/PMS, among other recommendations, sug-
gested the employment of a deputy director for administra-
tive services, to be responsible to the internal management

of the Probation Department? A second deputy director, the
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present assistant director of Probation, was propcosed to
direct over-all field supervision services. PRC/PMS re-
commended a computerized domestic relations.information
system under the former's direction, and with all payments
to be made into and out from the central office. The com-
puter would have the ability to automatically prepare ar-
rearage notices. The deputy director for administrative
services would have éther responsibilities in the management
area including budget, administration of non-program person-
nel, record systems, etc.

PRC/PMS recommended that this deputy director also
serve as supervisor for all domestic relations officers.
These officers, however, "in unusual or special circum-
stances," could receive casework assistance from their ré—
gional office supervisor. By inference, then, the domes-
tic relations role was seen as more of a collection service
than a social service. The officers would be under the
over-all direction of the deputy director for administrative
services, rather than the deputy director for field super-
vision services.

Four regional Probation offices were recommended, each
to have two domestic relations officers by fiscal year 1975.

Except for certain additional domestic relations offi~
cers, PRC/PMS saw no need for additional Probation officers
for the next three to five years, although it counted on
manpower assistance from the federally-funded volunteers
program. Further, it saw no need for additional secretarial

positions in the Department.
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The domestic relations officer would be responsible

E for the collection of support payments and for court-directed
investigations except for child custody. The latter would be
conducted by regular Probation personnel.

The report added: ". . . Almost all domestic relations
activities can be performed by staff with entry level
skills. . . ." It recommended, as qualifications for the po-
sition, a college degree or equivalent, an intensive period
of in-service training, and follow-up training by supervisory
staff.

Through skilled officers, the study aanticipated a ten
to fifteen percent increase in support collections. Special-
ized secretaries would work exclusively in support of domes-

tic relations officers.

VI. Consultant Observations
and Impressions

Despite the time and scope limitations of this consultant’'s
study, certain observations and impressions would appear valid.
No one raved about the Probation Department. In fact, more
negatives than positives were expressed.
| The Department appears to stand in need of vitalization.

Personnel and management are well intended, yet organization and

service delivery must be seen as traditional. Legislative in-
difference to the Department's budget may mean many things...
it certainly does not reflect overwhelming confidence in this

Department.
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Probation personnel who were interviewed largely saw
solutions through increased manpower: more domestic
relations officers, more regular probation officers,
more secretarial - clerical support. The apparently
heavy caseload may have some paralytic effect. There
was no strong thrust for systems change to heighten
the effectiveness of the Department. Just adding man-
power is not. a sufficient answer, and the PRC/PMS study
should be helpful in clarifying departmental goals and
functions, and in certain reorganization.
The clear priority of this Department is to complete
court-ordered investigations. This may well extend over
to the Department's work with youthful and adult defenders,

with an emphasis on social studies and pre-sentence in-

" vestigations, and an underemphasis on probation super-

vision, though this was not investigated by this consultant.

But, in the domestic relations area, the staff effort
clearly appeared more ministerial than supervisory, more
collection and investigation oriented than counseling and
assisting clients. In short, protestation thét the
domestic relations officer requires significant coun-
seling skills and great personal maturity was not born

out, in general, by observation. Support for this analysis

is found in the PRC/PMS study placing these personnel
-under the  deputy director for administrative services

"rather than the deputy’director for field supervision

services.
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Accepting that this role is largely ministerial, is
there merit fo separating this function from the Pro-
bation Department and placing it within the Clerk's
Office, thereby more clearly defining the probation
role as working with juvenile and youthful offenders,
investigations and supervision?
This consultant sees little value in such a transfer
. - However, its administration can be im-
proved within the Probation Department. Computerization,
improvements in processing paper, improved calendaring
and administrative supervision can heighten the effective-
ness of this program.
The linkages between the Probation Department and the
judges are insufficient. There is insufficient judicial
knowledge of probation operations and priorities. Ways
should be designed for judges to more concertedly impact
upon probation organizational and service delivery
priorities.
There is gquestion about the evenness of the administra-
tion of this program. One Probation officer admitted he
responds to pressures to move cases more quickly, im-
plying certain of these pressures were from the Public
Welfare Agency. This is not inappropriate, but, in
light of the inefficient collection - pursuit system,
paréies not on Welfare rolls should merit equal con-
sideration.

It was learned that state Probation and Welfare
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officials will be meeting to develop improved communica-
tion as to shared cases so that probation does not mail
out duplicative checks to payees who are presently on
welfare rolls. Ongoing coordination among probation,
welfare, and the courts is important to attain (see

Appendix C).

VII. Recommendations

A. A strengthened judicial influence over Probation Depart-
ment management.

The Probation Department functions because the court en-
trusts to it certain responsibilities in regard to certain court
clientele. As to offenders on probation, the Department has the
dual duty of assuring a maximum of community protection, and of
assuring a magimum of individual rehabilitation. Investigations,
submitted by the Department to the judge for use at sentencing or
disposition, need to be predictive tools to assist the judge in
deciding whether to institutionalize an offender or place him
under probation supervision. The repoxrt should also spell out
a probation plan so the judge can understand what services are
likely to be provided if probation is granted. In the domestic
relations sphere, probation investigations should assist the
intelligent decision-making of the litigants and the judge, and
reduce adversary clashes. In managing court-ordered payments,

probation has a duty to effectively implement court orders, to

benefit the parties, the community, and the dignity of the court.

Judges have a duty to understand the basic operations of
the Probation Department. They need assurance that one placed

on probation will receive timely and relevant probation services.

They need to agree with the Department as to the information they

require from Department investigations. They are entitled to
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maximal effecti&enesé from the Probation Department in the exe-
cution of their orders. |

Concurrently, judges need to be sensitive to the problems
and needs of the Probation Department. If convinced that pro-
bation manpower is being used most effectively, and genuine
manpower shortages exist, then judges should advocate an ekpanded
probation budget. Judges should not overload probation with
questionable referrals which would be helpful but not vital to
the court decision,bunless probation is organized to handle this
work without detriment to its other priorities. Its pridrities
should be agreed upon With the courts.

What is called for is a closer working relationship between
probation and the courts. What is called for is both greater
judicial knowledge of and greater judicial influence over probation
priorities and program. What is not called for is judicial in-
trusion into the day-to-day operations of individual probation
officers.

That the Board of Probation consists of three judges is
an excellent starting point. These judges have the responsibility
to meet periodically with the bench to clarify and recommend pro-
bation policies and priorities.

Without undermining the authority of the Probation Board,
the Supreme Court Chief Justice, in his responsibility for the
administration of the District Courts, and the Superior Court
Chief Justice, should conduct regular meetings with state pro-
bation management.

Further, judicial education programs should include work-
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shops between probation and judicial officials working toward
a greater commonality of purpose.

The PRC/PMS study récommended that probaﬁion services be
severed from the judicial branch and placed fully within the
executive branch. That position is supported by the 1973 report
of the National Advisory Commission on Criminal Justice Standards
and Goals. Earlier, Arthur Little and Company had recommended
the opposite view for New Hampshire,'that the probation function
be removed from the executive branch and ensconced within the
judicial branch. This consultant favors the latter view, and
urges that judges take a more active role in regard to probation,
to reduce the future likelihood of a further loss of théir con-
trol over probation functioning.

B. Greater efficiency in the management of court-ordered

payments.

The Depar£ment is taking some strides to improve collections,
and the courts are increasing their cooperation by providing more
regular court time for consideration of violations. At least one
court official expressed the belief that courts may approve un-
realistic agreements or enter unrealistic orders (see Section
II-E, above), and that a greater number of further hearings,
such as modifications of decrees, violations, or contempts,
occur than is desirable. Both organizations need to further
evaluate and improve their approaches in this area.

The guideline should be one of "hot pursuit,” so that
deficiencies are processed promptly, and arrearages are main-

tained in a more viable amount. The judges and the clerks
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must find ways of expediting the transmission of orders to
the Probation Department. Probation must reduce.its pro-
cessing bottlenecks. Can the Probation Department's letter
to the parties as to how payments shall be made and dis-

bursed, be handed to the paities on the day of the court

“hearing, or mailed to a non-appearing party that very day

by the clerk? Can the judges encourage the parties to go
immediately from the hearing to the Probation Department to
obtain further instructions? Can more realistic money
orders be entered? Can payors whose job is terminated or
reduced find an easier way to come back in for a reduction
in the order?

C. The Specialist Domestic Relations Officer

This consultant supports the Department's direction of
further specialization for this role, as concurred in by the
PRC/PMS study. Consideration, however, might be given to
shifting child custody investigations to the Welfare Depart-
ment. Child welfare workers should have some skill in eva-
luating which is the more suitable parent or alternative
home situation. PRC/PMS proposed that regular Probation of-
ficers perform child custody investigations. Yet, part of
the problem is that regular Probation officers appear to
place priority on investigations, and may perform insuffi-
cient supervision. It is easier to continue to request this
service from Probation, but it is not unwise to ask Welfare

Departments to accept more responsibility for critical family

issues before the courts.
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D. The Department should employ paraprofessional per-

sonnel as domestic relations specialists; parapro-

fessional aides could also improve Probation super-

vision of offenders.

Heretofore, entry level educational—éxperiential pre-
requisites for a Probation position have been an A.B. degree
~and three years of social service experience. The Department
has now agreed‘to an A.B. degree plus two years of experience
for the domestic relations officers whose appointments are
frozen, but pending. PRC/PMS saw the domestic relations of-
ficer as requiring only a college degree or equivalent, if
there were adequate on-the-job training and supervision. This
consultant sees no reason why this position could not be ef~b
fectively handled by a qualified person with a high school
degree or equivalent, so long as there were appropriate in-
service training and supervision.

The Jjob is largely ministerial. It may bore more
highly educated persons. The counseling role is slight.
Lesser trained persons could handle the procedures and court
hearings. Savings could be achieved, to permit the employ-
ment of more persons at the same present cost, so that more
efficient enforcement could be accomplished.

Many Probation Departments around the nation now employ
such persons as Probation aides, working with delinquent
youth aﬁd adult offenders in the community. Given reduced
caseloads and a mandate to keep on top of their probationers,

they have often proved extremely effective.
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Further, it would be hoped that at least several

persons who may be employed as Probation Department para-

professional staff could be recruited from present Welfare

rolls or from persons having physical handicaps, thereby

assisting with an additional social objective of helping
capable people become self-supporting.

E. The calendaring of domestic relations cases should

consider judge as well as Probation Department time

priorities within the social objective of bringing

- these matters more quickly to court consideration.

Those courts which now set aside a part of a particular
day each week for domestic relations matte}s should continue
to do that. Other courts may well consider this. A regular
time each week is helpful to Probation personnel in planning
their time, and permits the court to regularly chop away at
the domestic relations backlog. It may be worthwhile for the
Superior Court to make a substantial effort to reduce this
backlog by a crash effort, appointing District or Probate
Court judges as acting Superior Court judges, or qualified
attorneys as special masters, to systematically reduce the
backlog. Undoubtedly, clerks, judges, and Probation per-
sonnel, meeting together, can discern other methods to im-
prove the calendaring and over-all administration of thesev
cases.

Two problems were discovered in Hillsborough County,
perhéps illustrative of problems there and elsewhere, which

could be ameliorated. There, the clerk schedules perhaps
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twenty violations-contempt cases each Monday from 10:00 a.m.
to 12:30 p.m. Both domestic relations officers must be
present throughout this period, since their case may come up
next. Were the first officer scheduled for the first ten
cases, and the second officer for the latter ten cases,
then each could save an hour for more productive use. Fur-
ther, an extension of the courthouse public~address system,
inserted into the Probation Department, would permit the
clerk to advise the Probation Officer that his case would
be heard within about five minutes.

F. In support of a recommendation for the assignment of

all domestic relations cases in Hillsborough County
to one Superior Court judge.

This particular recommendation is embodied more fully
in an accompanying part of the over-all study report. This
consultant would support experimentation with specialized ju-
dicial handling for a number of reasons, one of which shall
be cited. There is need for judges in this state to sit for
a period of time as specialist juiges so that they can become
spokesmen for systems change in the domestic relations area.
Generally, there is a dilution of responsibility for advocat-
ing improvements when all judges hear all types of cases.
What is needed is someone who hears these types of cases day

in and day out, spots the deficiencies in calendaring and

‘hearing processes, in legal procedures, in Probation pro~-

cesses, in social services, and who becomes the convenor of
those groups who can achieve improvement, and the responsible

advocate for finding ways to make this system work better.
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G. Parties to a divorce should not be routinely re-

ferred for social agency review prior to hearing.

It is the better strategy to utilize social agency
services in the appropriate case rather than mandatorily in
each case where legal processes may be invoked. Agency bud-
gets are limited, and social services must be concerned with
the most effective use of staff resources.

H. Officials should review present Probation Depart-

ment bonding practices.

Accoxding to the Director of Probation, only he and
the Assistant Director have been bonded, but in his opinion,
this bond covers all employees of the Department. Time did
not permit this consultant to more carefully investigate this
issue, but we do know that about $5 million annually passes
through this Department, that a lot of people and a number
of offices handle this money, and that responsible officials

should be certain that bonding provisions are comprehensive.

VIII. Longer Term Considerations

A. The Municipal/District Court Probation Offices should

be merged into the State Department of Probation.

It would seem a far better organizational approach were
there to be one Probation organization under central direc-
tion. Generally, manpower can be better utilized when there
is one organization rather than several. Coordinated poli-
cies, hiring screening, training, fiscal management, super-

vision, and many other features involved with probation, re-
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inforce the recommendation that the state should take over
the funding of the city offices, and their present manpower.

B. Larger studies of court organization and structure

are indicated.

The boundaries of the within study were narrow, but
issues crossed over and extended into other courts. If
there is interest in New Hampshire in a family court con-
cept, then that would be best structured in the Superior
Court following transfer of juvenile jurisdiction from the
Municipal and District Court, and mental illness, adoption,
and termination of parental rights jurisdiction from the
Probate Court. These are big issues. Nationally, there is
considerable interest in unification of courts and structu-
ral changes. There may be other reaéons in New Hampshire
which support a wide review of the present organization of

the courts.
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Methodology

The New Hampshire Domestic Relations Study was con-
ducted over a period of four months (September, 1973 to
January, 1974). It included the following elements:

(1) In-depth interviews with some 45 participants in the
New Hampshire judici;l process, including Superior Court
judges, District and Probate Court judges, court clerks,
legislators, members of the private bar, and others. BAs
a result of these interviews we were able to determine in
some depth the scope of the issues to be addressed in the
study of the impact of domestic relations cases on the
New Hampshire Superioxr Court. (2) Basic research into
the statutory and court rule foundations for New Hampshire
practice and review of practices in other jurisdictions.
(3) Gathering of statistics in three selected counties:
Belknap, Hillsborough, and Strafford. In Belknap County,
we randomly sampled approximately half of the divorces
heard in Court Year 1972, and in Hillsborough and Straf-
ford Counties we sampled approximately one-fourth of the

divorces heard. (4) Use of outside consultants to ana-

lyze the New Hampshire situation in light of experience

drawn from other jurisdictions in the United States.

These consultants were especially used with respect to the

specialized areas of Probation and Welfare Department ser-

! vices as they relate to domestic relations matters in the
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Superior Court. (5) An intensive conference of consultants
and members of National Center staff based upon a 44-point
agenda outlining the major issues raised by our investiga-
tion of the handling of domestic relations matters in the
New Hampshire courts. (6) Discussion of our findings and
preliminary conclusions with some participants in the New
Hampshire judicial process, including a brief preliminary
presentation to Superior Court Chief Justice William Keller.
(7) A final round of intensive internal discussions and

drafting of the final New Hampshire report.
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Neglected and Abused Children:
Commentary on Representation
of Children's Interests
and the Roles of the
Welfare and Probation Departments
in Investigating Domestic Relations Cases

The issues of representation of parties and presenta-
tion of facts fo the Court have already been raised in se-
veral instances. Unless probed by an alert judge or master,
parties to a divorce action may stipulate an unreasonably
low support order, especially if welfare benefits to the wife
and family exceed the amount reasonably to be expected from
the husband.l Commentators have also noted that children's
interests may remaln unrepresented in a divorce contest in-
volving issues of custody and, especially, support.2

The inadequate representation of children's interests
has béen a particular problem in cases of child neglect and
abuse. A close look at child neglect and abuse cases also
illustrates the need for improved coordination by the courts
of the use of the Probation and Welfare Departments for ju-
venile and domestic relations investigations.

RSA 169:37 provides that any person becoming aware of
a neglected, abused or deserted child shall report the fact to
the Bureau of Child and Family Servicés of the New Hampshire
Welfare Department. Such referrals come from doctors who
treat children, school systems, police departments, neigh-

bors, and even relatives and family. Upon such report, the

lSee Section II-E, above.

See "Children of Divorce," Patricia C. Hi

E . Hill (draf
copy) , pp. 9-11, and the brief comment in G.(Wellg An~
derson, "New Hampshire's Divorce Rafarm A+ ~F 14671 U
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Bureau investigates and, when necessary, reports the case in
turn to the District Courts for appropriate action.3

The caseworkers investigate the family surroundings of
the allegedly neglected or abused child, and determine whe-
. ther the situation is potentially dangerous to the child. ‘
The Bureau presently has the policy of providing social éoun~
seling to the family as to proper child care requirements.
The caseworker might, for example, be a nurse and teach the
wife essentials such as basic home maintenance, cooking,
cleaning, and managemeﬁf of household finances. Underlying
this policy is the Bureau's belief that if parents can be
helped to cope with a threatening environment, they will be
legs likely to take their frustrations out in abusive acts
against their children. Although the Department reports a
~number of successes in establishing better family relations,
family problems may be so severe that the caseworker finds
it necessary to file a p2tition in court to remove the
child from the threatening home environment.4

In the District Court, the Bureau purports to represent

3See discussion and statute cited in "Social Services In
New Hampshire Available to the Legal Profession," by Charles
A. De Grandpre and Albert E. Chicecine, N. H. Bar Journal,
Spring 1972, p. 199.

4Eighty—four such cases were heard in Manchester Dis~
trict Court during Court Year 1972. Thirty-=four of these
were newly filed, while the remaining fifty cases were
brought forward for review. The cases affected a total of
174 children.
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the "best interests of the child," as determined by the
Bureau. This may lead to incongruous results. For example,
the caseworker concerned about removing the child from the
custody of parents seen as dangerous is only rarely interested
in enforcing the law and instituting prosecution against
the parents for the crime of child neglect.5

At the hearing,'the caseworker who did the original
investigation and filed the petition actually appears in
District Court to represent the state and "the best interest
of the child." Unfortunately, as the caseworker is not
an attorney, the best interest of the child and the state's
interest both go inadequately represented even given the
informal nature of juvenile proceedings. In past years,
when the District Court judge found the case to be of an
especially serious nature, he would appoint a guardian
ad litem to protect the rights of the child from infringement.
However, since the guardian ad litem was paid by the Court,
judges were too often concerned with financial rather than
purely judicial considerations. The parents, unless they
were not at all interested in keepiﬂg the custody of the
child, generally would retain counsel.

The Department of Welfare, in an effort to eliminate

5For example, in Court Year 1972 in Manchester District
Court, only three such cases were heard; and they resulted in
convictions.
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the unfairness of hearings in which the state was unrepre-~
sented by legal counsel, supported House Bill 443 in the
1973 Legislature. The bill provided that the caseworker
would be afforded counsel and that the state's interests
(seen to be congruent with "the best interest of the child")
would have been properly represented. However, House Bill
443 failed to pass. . Instead, the Legislature chose to
enact Senate Bill 75, which became effective July 1, 1973.
Senate Bill 78 provides that all children who are alle-
ged to be neglected or abused will be entitled to appointed
counsel regardless of indigency considerations. The Senate
Subcommittee articulated the fear that the children in
neglect and, especially, abuse cases, were very young and
likely to lose their rights in the legal battle between
parents and state officials.§ It remains to be seen how
well this new solution will work. At a minimum, we can
expect that previously unrepresented interests of children
will now be brought to the court much more forcefully than
was the case under past procedures.
While the Legislature has now squarely addressed the
problem of providing counsel to previously unrepresented
oxr undérrepresented children's interests, neither the Court
nor the Legislature have dealt with the issue of coordination
between Probation Department and Welfare Department ihvestigative
services in any s&tisfactory manner. RSA 169:9 provides
that no formal disposition shall be made in neglect proceedings

until an investigation has been completed and a report sub-

®see Governor's Commission on Laws ‘Affecting Children,
Final Report, Septembier 4, 1973, P. 22 (Joseph P. Nedeau,
Subcommittee Chairmen) .
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mitted, setting forth "house conditions, séhool record,
mental, physical and social history of the child and cir-
cumstances of the neglect."” The statute further prescribes
that it is the Probation Department which should provide
the Court with this needed investigation and report. This

is in accordance with the traditional role of the New Hamp-

shire Probation Department in serving the Court as an in-

vestigative bureau.

It appears to be a serious duplication of effort and
an adiitional burden on an already overworked New Hampshire

Probation Department to carry out such investigations and

make reports in neglect cases which already have been investigated

by concerned caseworkers in the Welfare Department. Moreover,

a City of Manchester Probation officer states that the
Probation report in a number of child-neglect cases is

taken directly from information provided by the Welfare

worker.
We recommend the elimination of the duplication of
functions between Welfare and Probation departments in

investigating such neglect cases and propose that RSA 169:9

be amended to provide that the Welfare Department rather

than the Probation Department do the’relevant inVestigations
and reports to the Court. Moreover, presently the Department

i of Welfare has a Bureau of Child and Family Services which

is better staffed and more experienced in the drea of family

matters and custody issues. In the overworked Probation
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Department (see Part V, above) domestic relations cases
frequently receive quite a low priority. New Hampshire's
children are her most valuable resource; they should not

4 be lost in a shuffle between administrative‘agencies. Any
future comprehensive study of the New Hampshire State Cour&
System should include as a high priority analysis of the
interaction of various agencies such as‘the Probation and

Welfare departments which serve the courts.

-~



APPENDIX C

Contempt Proceedings In
Domestic Relations Cases

If a litigant does not obey a Superior Court ofder,
. he may be held in contempt and penalized, including being
sent to jail. In domestic relations cases, litigants may
violate custody or visitation orders; however, our inspection
of domestic relations cases in Belknap, Hillsborough, and
Strafford Counties substantiates the feeling among our
interviewees that the primary subject of domestic relations
contempt proceedings is support.

A number of cases of non-compliance with support
orders are for valid reasons. If an ex-husband loses his
job, for example, he may suddenly be unable to meet the
order. Iﬁability to pay is a real and complete defense
to a contempt citation.l Sometimes the parties may agree
between themselves to modify éupport payments. This would -
save the parties attorneys' fees required to go to court
to formally modify the decree as well‘gs some of the delay
which might be involved (see Sections II-B and III-A, above).,
One interviewee discussed the case, for example, of an
ex-husband who bought an .air conditioner for a child in

ill health in lieu of making several scheduled payments

lPhilip P. Houle and Eugene Z. Dubose, "The Non-Support
Contempt Hearing: Constitutional and Statutory Requirements,"
N. H. Bar Journal, Summer 1973, pp. 172-174.
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to the wife. However, those scheduled payments were collectable
through the Probation Department, and no notice of the

alteration had been provided the Department. The unsuspect-

ing ex-husband suddenly found himself in court, and paying
attorneys' fees to his lawyer.

On the other hand, animosity between the ex-husband and the
ex-wife may lead to a violation of a support order:without
valid defense. Where the Probation Department is respon-
sible for collectihg support payments, and finds these
suddenly cease, the Department may file a "Report of Violation"
with the Superior Court. When the Probation Department
is not involved, the aggrieved wife may file a contempt
petition against the husband for non—support.2

The Superior Court judge hearing a ‘ontempt case has
relatively few options. He may find the defendant in civil
contempt and order him committed to jail until support
arrearages are paid. Or, for especially flagrant
violations, = he may hold the defendant in criminal contempt,
sending him to jail for a specified term, regardless of
the fact that the arrearage might be promptly repaid.3

The sanction of a jail term is awesome but limited.

The offense is non-support; a defendant in jail cahnot
earn money which he needs to pay support. Similarly, the
sanction of fining the defendant is useless, since this only

deprives the non-supported ex-wife of further money.

2This is in addition to the ex-wife's alternative remedy
of filing a complaint of criminal non-support in District
Court. Some of our interviewees contend the contempt proceed-
ing in Superior Court makes criminal non-support a redundant

: remedy which should be abolished.

3see Houle and Dubose, pp. 166-168.
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New Hampshire Superior Court judges have responded

to this dilemma in varied ways. One.judge is known as
exceptionally strict; the credible threat of jail induces
many hold-outs to pay rather than face incarceration.
Another judge, of some dramatic ability, schedules a series
of contempt cases and calls the most serious case first.
To that defendant he delivers a stinging and fearsome lecture
possibly accompanied, by a heavy penalty. After the first
defendant is disposed of, he reports, the others are often
quite willing to disgorge support péyments without further
challenge. Finally, judges often require cash bail for
a defendant, as an alternative to going to jail. The amount
of bail, not coincidentally, is sufficient to repay a substantial
proportion of the arrearage, and, if paid, is turned over
to the wife.

Through such deviceé, New Hampshire Superior Court
judges manage to reduce the numbers of litigants who otherwise
might be sent to a period of unproductivity in jail. Attorneys
report that arrearages are frequently forgiven, and that
it is virtually iﬁpossible for many litigants to make.them

up while meeting present support commitments. On the other

hand, New Hampshire non-support proceedings have come under

articulate attack as being "statutorily and constitutionally

deficient," and requiring additional safeguards.5 Moreover,

the wide divergencies among Superior Court judges in treating

5See Houle and Dubose, above, footnote 1, and their dis-
cussion of safeguards required to remove these deficiencies.
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contempt matters is well-known in New Hampshire6 and may

result in substantial inequities among defendants guilty

of the same offense.

6SPe "Children of Divorce: An Exploration of Children's
Rights in the New Hampshire Legal System," by Patricia C.
Hill (draft copy), revised 1973, p. 7.
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