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‘gram's workshop series on Prison Grievance Mechanisms. The Executive Train- ‘ g

anisms.

.5

PREFACE

This manual is the basic reference work for the Executive. Training Pro- ' ‘ '/f

ing Program in Advanced Criminal Justice Practites is sponsored by the National _ A,/'
Institute of Law Enforcement and Criminal Justice (NILECJ), Law Enforcement P
Assistance Administration, Unlted States Department of Justice. o

The manual is de51gned to serve several purposes. First, it prov16es e
Dar»;c1pants in the Executive Training:Prcgram Workshops with a genpral, over-
all view of the procedures involved in carrying out an effectlveApclan grievance
mechanism. Second, it provides principles and guidelines for 6e51cn1ng and
implementing a mechanism. g

Thlrd, it can be a valuable aid +o those who. did- ﬁbt partzc1pate in the
workshop but are de51rous of implementing or 1mprov;ng prison grievance mech-

Flnally, the manual can be used as a *eference SOU¥ >$\bx>workshop.partlc-
ipants who attempt to implement the technlques and use the‘a@ka*egles out~-

lined during the course cf the Workshop. } ’ v Tl s

This manual was written by J. Mlchael Keatlng, J. D., M.A.,. Prlson Grieyance
Mechanisms Wbrkshop Team Leader, Center for Coamunity Justice. \%;E,

Edltorlal assistance was provmded by Carolyn Davis, Media Dtrector for
the Executive Training Program, Paul Mathless, and Patricia A. Bryant, all of
University Research Corporatlon. '

NILECT's Office of Tecﬁnology Transfer sponsors”the:ExecutivewTrainingf//
Program in Advanced Criminal Justice Practices: The aim of the Program is to
help criminal justice executives and policymakers bring:about improved courts,
corrections, -and police practices that have been identified or developed=by , 4
the National Institute.. The Institute is respon51ble for the researcli, evaluas prmme

“tion, and technology transfer activities of the Law Enforvement Assmstance
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Admlnls;yéflon, U.S. Department oL Justlce. The Executive Tralnlng @rogram
‘is one &ffort the Institute conducts to impart information and sklzls to

vcrlm;nal Jusikice leaders throughout the natlon. i o v 4,\'e
. '.\, -
//7 LERA, operating the Executive Training Program, offers: traln%hg in new-

//technology through workshops for policymakers in the hope that what they learn
# will be replicated widely. The “technclogy presented in the workshops is de~. -~
S ’ :rlved from Exemplary Projects, Prescriptive Packages, and other research/actlv—
i . ities of the Institute: The Workshop on Prison Grievance Mechaplsms, like"
%// ‘those'on other topics offered by the Executive Training Program, is being de~
_I¥ivered in the 10 Federal LEAA regions for two and one half da;s, followed by
,som,,llmlted follow~up tralnlng. o ‘ , . e
"A. Background on the Prison Grievance Mechanisms Topic /ﬁk
. . . C i
NILECJ published the Prescriptive Package on Correctional Grievance Mech~-
anisms, a review of grievance mechanisms in use in prlsofs for adults all across
~ the country. The Prescriptive Package contaxned a serles of recommended prin-
ciples essential to the establlshment of an effective correctlonal grievarice
mechanism. - S B g “

NILECJ also :designated the grievanbe mechanism of the California Youth
Authority {CYA) as an Exemplary Project. The CYA mechanism incorporates the
principles enumierated in the Prescrlptlve Package and is highly successful.

- It represents a practical test of the research findings from the Prescrlptlve
"Package—-a test that worked.

The purpose of the Workshops on Prison Grievance Mechanlsms-—and of this
manual--is to inform others in the corrections field of the principles and
encourage them to adopt them in their own jurisdictions. The goals of the
WOrkshops "and of the Manual are to motivate correctional sys*em executives to
incorporate proven, successful principles and concepts 1nto exlstlng or new
grlevance procedures in- thelr jurlsdlctlons.

,’»/",

The manual seeks to help part1c1pants and other readers acqu1re~,

e An understandlng of the prin ciples essent1a1 to creatlng effective
prlson grlevan ce- mechanlsms. *

‘e Bn : awareness of the potentlal benefits--both direct apd~an&1rect-- .
of effectlve grlevance.mechanlsms.

&

. & An appreclatlon of the Jimportance of thorough planning’ and 1mplemen-c ’ ”»“;
= , L tatlon in ach1ev1ng effectlve grievance _mechanisms. ‘
e A graspzof the technlques that are helpful in solvlng theAproblems

of planning and 1mp1ement1ng these mechanisms.

. o A. knowledge of the resources available to & correctional system that . -
TEL 1s about to introduce and 1mpiement its own grlevance mechanism 1/ﬁ¢%

4 . C ' . - >




i Partlclpants in the WOrkshops 1nclude correctional adm1n4Strators,
judges, attorneys general, public defenders, legal aid-attdrneys, leglslators,/
c governors' aides, and spe01allsfs from LEAA State Pl»nnlng Kgencies.

B. - About the Authors and the Worksho ~eaders

_ The Workshops on Ellson. Grievance Mechanisms have been designed and con-
ducted by the Center zor’Communlty Justice (formerly the Cetiter for Coxrectional .
‘Justice). " This group was formed in 1971 by a group of attorneys and correc~ °
L tlonal.admlnxstrators to develop new ways of dealing w1th prlson grlevances

"Slnce 1973, the Cepcer hag conducted extensive research in the field and
has helped a number of/juresalctlons develop and implement prison grievance
mechanisms.: The Center ‘has worked directly with correctional administrators
in the Districkt of Columb:a, Massachusetts, Callfornla, New York, Coloxrado,
and Soutn Carollna” : 4

The Center also hes condunted surveys of grievance mechanisms in 1, 000 , AN

i 1nst1tutlons for juveniles (for the American Bar Association and the Instltvce , )
of Judicial Admlnlstratlon), surveys of mechanlsms in 250 prisons. for NILECJ,
‘and a variety of studies and technical assistance prOJects in grievance pro-

cedures throughout the country. : o T

One product of .the Center's research was the Presariptive Package, Grievance
Mechanisms in Correctional Institutions. The Centér also’ worked w1th the CYA in - B
the 1mp16mentat10n of its Exemplary Prdject. . , - . TA

Thus, the. pr1nc1ples set forth in this manual do not represent dlsembodlede,
theory. They have been appl_ed sdccessfully and have “formed the framework“for '
a mechanism that has havdleﬂ more grievances more effectively and at’ less/eost
than any other system currentlj ‘used in correctlons, aocor Lng to NILECJ

P - ; —

' evaluatorsu T s J = P ot .

i
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,/

. Center for Communlty Justice has/nrepared.thls manual and 1s conductlng = ]
_the E/ecutlve Traenlng Program workshops ‘under contract "to University Research ‘
) Cornoratlon (URC).. For more than a ‘decade, University Research Corporatlon has : C
I snaged federaﬂ‘"'sponsored nafsgﬂa1~tra1n1na brograms to encourage local : a
oydevelopment ané implementation of human service dellvery Lecuulques that have 7
: beeﬂ/develoged nationally ox in outstandlng 1ocal programs. 7 et L T

5 URC tralnlng .programs are process-orlented programs de51gned hy natlonally ©
;. recognized  experts whe have Smccessfdlly used a variety of new approaches ‘to
~service. URC has provided national training programs for LEAX as well as

... other federal agenc1es, “including the U.S. Departments ‘of Health, Education,
»;5;713 - - and Welfare; Hous1ngsand Urban Development; and Labor. University Research "
et Corporation_ is responsible for the development and presentation of all\phases

of the Executzve Tralnlng Program;

i . L o=
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 Virtually every contact between an inmate and the 1nst1tqtlon or program, its. 7

e
N
A)

LHAPTER 1. SOME HSASI , DEF INITIONS

2

anore con51der1ng the neea for prison grlevancc mechdnlsms and WAYS . of
establlshlng effectlve ones, it may be well to define some uriderlying concepts,
One of the most Lroublesome terms involved in this topic is the seemlngly xmple
woxrd, "grlevance * The term represents an unhappy choice of wordsﬁ Lecaiise it i
is 1ntr1n51cally negatxve and conjurés up visions of auerulouS grotsing. How- ﬂ
ever, an effecvlve grievance mechanism is.an essent1ally5y651ulve means for - - :
resolving probdems, its operations and eﬁfects are designed to nromote the - =
cooperative resolution-of problems, nof to provide a soundﬂng board.for belll--,; i
cose oY empty comnl@&nts. ,;/ - , : : ‘

I

Whaﬁever the adverse psycho, ogmcal connotﬁ*lon bt the word, we'seem"tv -
be stuck with it.  Within the: qumework of de&lSOn grlevance‘mechanlsm, the
term ought to be defined bro&dly ,Avr“tevance is a cémplaint about the sub-
stance or appllcatlon of an ﬁwrltten or unwrittel policy or regulatzon about

~the absence of a policy ox regulatlon, or zbout any behav1ar or action directed
toward an inmate.l : ﬂ . I -t

7

Y

The iﬁportant fact is that almc;f anythlng can be potentlally grlevable. ‘ L g

policies and personnel,:caﬁfﬁecome the raw materlal for a grlevahce.: A
Sometimes*thefé“is a strong'temptation in initial thinking about grievance
mechanisms tq%eéfaplish a distinction between "frivolpus“'anﬁl"substantial" E

S A% S e e 8 P
-~ it

D

1'I‘hroughout thls Manual, the term "inmate" is 1ntended to 1nc1ude aﬁy
indlv1dual-;juven11e or adult-~who is under the supervision of ahy correctional
institution or program. - While mich of the mater1a1 in the Manual evolves

from experience in the, 1nst1tutlonal smtuatlon, the prlnelples of de31qn and.
implementation described here are beint appli eddcurrently 1n/non3nst1tutlonal ‘
correctlonal programs such as/parﬁie.‘ AN ‘ Co o
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ot grlevanceaew,The 1ntentloa generally is to exclude those grievances identi-

) fied as fxlvolﬂusﬁso'ﬁhat those responsible for operating the mechanism will
~be free to £5Bus on subsnantlal grievances. The problem with the distinction
‘lb;*hat the determination of whether-. a_grievance is frivolous is largely sub-

.- jéttive. What strikes a correctional officer ox.administrator as "frivolous"

‘ ‘is apt to be thought of as "substantial” by inmates who, denied-a responsive
administrative structure within which to air and resolve "frivolous" com-
plaints, may seek an alternative :and more costly means for expressing them.
Thus, it is much better to let the people operating mechanisms decide on the
merits of grievances on a case-by-case basis rather than leaving a preliminary

‘decisioniiegardinq;ihe substance of grievances to the discretion of an adminis-
trator. v

k!

While it is best to define "grievance" broadly, there obviously are limi.a-
tiong. Some departments of correction, for example, have no control over the
. parole procese, a constant source of legitimate inmate grievances. Where
authority over parole is vested in a separate state agency, no corrections
. department can establish an administrative mechanism to review parole decisions
) and policies. Thus, to a certain extent, structural political factors may
-.! operate to narrow the definition of a grievance in a particular'jurisdiction,2

i

T o A "grievance mechanism" can be any administrative means for the expression

-~ and resolution of inmates' complaints. The administrative aspect of a mechanism
distinguishes it from legislative or judicial approaches and suggests that

‘attempts to create legalistic adr..nistrative mechanisms may be counterproductive.
"Mechanism” is a generic term and embraces the wide range of possible approaches
to the handling of grievances, including ombudsman programs, inmate councils

and. formal, multilevel grievance procedures. The term also applies to more

prlmltlve and less formal ways of handling grievances, such as systems for

mailing or submlttlng complalnts dlrectly to- admlnws?rators.

Moéﬁ“uiffxcxlt of all the terms to be defined in this early discussion is
the concept of an effactive ‘grievance mechanism. Based equally on direct ex-
1 perience in the evaluation and design of grievapce mechanisms and the absence
L of any. def1n1t14e emplrlcal research on ‘grievance mechanlsms, the following
s . - definition (which is more a description of potential benefits than a formal

3

definition) is offered tentatively: A grievance mechanism is effective if it:

.

o Operates fairly and is percéivedsby inmates and line staff to be fair,

&. Is used, and .

S &Actually solves problems, 1nc1ud1ng those that require the review, Z
E %rlflcatlon, and change of pollcles. . , ?

TRl Tl = =i o
S 2

S S There is- addltlonal dighu551on of what factors should be con51dered
"ﬁAﬁyﬁtﬁf in determining the- 3urlsaxctlon f a specific grievance mechanism and,

* o thereby, the deflnltlon of?aegrlevahce within that mechanlsm, in Chapter 3.




" the environment in which a particular mechanism is operatlng.

. Fairness seems to be a key factor in creatlng a w1111mgness among in-
mates to use a specific mechanism. Because line staff canisubtly but effec-
tively kill any mechanism for thie handling of grievances by making it futile e T
or painful to use the mechanism, it is also v1ta11y 1mportant for them to view

the mechanism a$ fundamentally fair. : U el

Obviously, any mechanism & :hat is not used cannot contribute to the resolu~
tion of problems and the teduction of conflict. But, determining thé point
at which use becomes sufficiently broad and frequent to indicate effectiveness
is @ifficult. The criterion of use necessarily is flexible and contingent upon

Finally, it is important from the perspective of both inmates and admin- .
igtrators that a mechanism deal not just with complaints arising from the :
application of policies but alsc with those that involve the substance of
policies. Unless the mechanism permits review of policy, inmates will dismiss
it as tokenism. A mechanism that excludes policy questions, moreover, will
be of considerably reduced'value to an administrator who seeks to use it as
a means for monltorlng more effectively the daily 9peratlons of his systenm,
institution, or program.

Measuring the extent of these elements of effectiveness is a difficult
task. Discussion of this task will be taken up again in Chapter VI when the
importance of evaluation in the implementation of a mechanism is covered.

Definition of these basic terms provides at least a general notion of

what is meant by a "prison grievance mechanism.” As we shall see, the useful-
ness of such mechanisms has long been understood.

..
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- CHAPTER 2. THE NEED FOR PRISON GRIEVANCE MECHANISMS

A. Recognition of Need

‘The need to establish administrative grievance mechanisms for the handling
of prisoners' complaints has been articulated frequently. In 1967, the Presi-
dent's Crime Commission urged the establishment of procedures "both fair in
fact and perceived to be fair by offenders" to provide a channel for the ex-
pression and equitable settlement of inmates' grie'vances.1 This early recom-
mendation has been repeated by virtually every recent major study group and
commission on corrections. In January 1973, the National Ad%1sory Commission
on Criminal Justice Standards and Goals obiserved:

A formal prccedure tn insure that offenders' grievances
are -fairly resolved should alleviate much of the existing
tension within institutions.... Peaceful avenues for re-
dress of grievances are a prexequisite if violent means
are to be ‘avoided. Thus all correctional agencies have
not only a responsibility but an institutional interest in
maintaining procedures that are, and appear to offenders
to be, designed to resolve their complaints fairly.2

Whether motivation for establishing grievance mechanisms for inmates pro-

ceeds from a desire to reduce violence, dissatisfaction with litigation, or
the desire to promote justice, such mechanisms are now recognized by both

v}

lPre51den*’" Commission on Law Enforcement and Admlnlstratlon of Justice,
Task Force Report: Correctlons, 1967, p. 13.

2Natlonal Advisory Commission on Criminal Justice Standards and Goals/ s
Volume on Correctlons, 1973, p. 57..
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professional and reform organizations as a fundamental requirement in correc-
tional institutions. In its «@xamination of the nature and causes of distur-
bances in cortectional institutions, the American Correctional Association
observed: = '

Prompt and positive handling of inmates' complaints

and grievances is essential in maintaining good

morale. A firm "no" answer can be as effective as

granting his request in reducing an individual inmate's

tensions, particularly if he feels his problem has been

given genuine consideration by appropriate officials

and if given a reason for the denial. Equivocation and

vague answers create false hopes and thus increase the

man's anger when nothing is done. A most dangerous

situation arises, lowever, when inmates have grievances

they feel can be corracted if only the proper officials

are made aware of tneir problems. Inmates know that

disturbances are certain to give their complaints wide

publicity when less drastic measures fail.

In a comprehensive statement of principles for correctional policy pub-
lished in 1974, the Group for the Advancement of Correcticns, a body composed
primarily of present and former correctional administrators, included the -
declaration:

Grievance procedures must be made available to all offenders.
At a minimum, these procedures must provide for guaranteed
responses to all grievances within specified time limits

and review by some person or body outside the correctlonal
agency and acceptable to both offenders and vmployees.4

The National Council on Crime and Delinquency, in its "Model Act for
the Protection of the Rights of Prisoners," identified as fundamental the
right of a prisoner to have access to a grievance proceduare:

The director of the State Department of Correction (or
the equivalent official) shall establish a grievance prc-
cedure to which all prisoners confined within the system
. shall have access. Prisoners shall be entit.isd to report
any grievance, whether or not it charges a violaticn of this
- Act,. and to mail such communication to the head of the

3Amerlcan Correctional Association, Rlots and Dlsturbances in Coirrec=
tional Institutions, 1970, p. 23.

4The Academy foriﬂontemporary Problems, The Group for the Advancement
of Corrections, . Toward a New Corrections Poliicy:. Two Declarations of Prin-

c121es, 1974, p. 10.

& -
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department. The grievance procedure established shall , Y
‘provide for an investigation (aside from any investiga- ’ v
#ion made by the institution or department) of all

alleged grievances by a person or agency outside of the

department, and for a written report of findings to be

submitted to the department and the prisoner.5

In late 1972, the American Assembly, a national nonpartisan educational
institution, brought together a group of representatives from government,
medicine, communications, foundations; and civic organizations for a public -
discussion in depth of the American correctional system.

In its report of the meeting, the Assembly said:

There should be adequate grievance procedures to safe-
guard the rights of prisoners in confinement or under
supervision in the community. Governors and legislators
should esteblish independent ombudsmen offices. Correc-
tional systems should employ such devices as inmate
councils or other forms of prisoner representation.

These American professional and refor.: organizations echo principles
included in the Standard Minimum Rules for the Treatment of Prisoners issued

by the Fourth United Nations Congress on Prevention of Crime and Treatment
of Offenders.

Every,prisoner shall be allowed to make a request or
complaint...to the central prison administration, the
judicial authority or other pyoper authorities through .
approved channels.... Unless it is evidently frivolous
or groundless, every request or complaint shall be
promptly dealt with and replied to without delay.7

; Finally, after a thoughtful evaluation of one specific disturbance, the
seizure of Attica, the Correctional Association of New York, a statutorily
established panel of independent overseers of the New York correctlonai system,
concluded:

sNat:.onal Council on Crlme and Delinqguency, A Model Act for the Protec—
tion of Rights of Prisoners, 1972, p. 17.

o

6Report of the 42nd American Assembly: Prisoners in America, 1972, p. 8.

7Standard Minimum Rules fbr the Treatment of Prlsoners, Rule 36, 1955, in
American Bar Association and Council of State Governments, ComgApdlum of Model
Correctional Legislation and Standards, August, 1972, p. IV~11l, =

. ¥
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It is now two calendar years since the awesome tragedy

of Attica. Since that time in September, 1971, there

has grown almost universal agreement that essential to
the prevention of another Attica is an effective system
for hearing and dealing with the grievances of individuals
in the State'’s correctional .institutions.8

‘Agreement is virtually universal. Moreover, elementary psychology and
fundamental concepts of justice dictate that, wherever large numbers of human
beings are confined involuntarily in close quarters, there must be effective,
credible machinery to provide an outlet for their complaints and dissatisfaction.

B. The Relationship Between the Manual and the Executive Training Program
Workshops

The Executive Training Program workshop series on Prison Grievance Mech-
anisms has sought to familiarize participants with the principles identified
as essential for the creation of effective prison grievance mechanisms and,
further, to motivate them to introduce mechanisms based on these principles
in their own jurisdictions.

The process of designing and introducing an effective griesvance mechanism
is long and complex. Rather than providing extensive detailed training in the
design and implementation of a specific model of mechanism, the workshop has

tive ones must be based, and the problems generally encountered in introducing
them. .

-This Manual covers in detail the subject matter of the workshop. 1In
addition, it provides guidance for those who have decided either to establish
a grievance mechanism based on the principles or to incorporate the principles
into an existing mechanism. This additional material concentrates on the
nature  and benefits of a mechanism based on the principles and on implementa-
tion strategies.

” 8ime Correctional Association of New York Newsletter, January-March,
1973, p._2. ’ - .
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CHAPTER 3. THE PRINCIPLES OF ESTABLISHING
’ | AN EFFECTIVE GRIEVANCE MECHANISM

Experience indicates that there are two egually important considerations
in introducing an effective grievance mechanism into a correctional institu-
tion or program. The first consideration focuses on theoretical and practical
design guestions; the second concerns administrative issues in the implementa-
tion of a design mechanism.

A. Design Principles :

The following design principles, taken together, comprise a framework
for a grievance mechanism that is flexible enough to be tailored to the needs
of disparate correctional institutions and programs. )

1. Written Responses (Including the Reasons for. the Decision Taken)
Must Be Made to All Grievances

Assurance that there will be a response to a complaint at every level is
a fundamental requirement For an effective grievance mechanism. If the com-
plaint is rejected, a written reply with reasons for the rejection is all the
more important. - Only in this way can a grievant or other interested party know
the grounds on which decisions were based or decide whether an appeal. is
warranted. Written replies are also needed to determine whether a grievance
has been handled properly within established time limits. In all, written
replies are an index of the fadirness of a procedure, as the Supreme Court has
noted- ) :
The provision for a written vYecord helps to insure
that administratoxs, faced with possible scrutiny
by state officials and -the public, and perhaps even
the courts, where fundameﬁt“l\const1tut10na1 rlghts
may have been abridged, will ac’\falrly.l ‘

&

YWol££ v. McDonnell, 418 U.S. 539, 565 (1974).

1
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. The necessity of providing a written reply applies at every level at
° which a grievance is considered, including informal resolution of complaints.

2. Grievances Must Be Responded to Witlhiin Prescribed, Reasonable Time
Limits: Special Provisions Must Be Made for Responding to Emergen-
cies ;

Brief, enforceable time limits are essential at every step in an inmate
~__grievance mechanism. They put all involved parties on notice that they must
~ act on complaints. Mechanisms without time 11m1ts are an invitation to re-

“sponsible parties to avoid dealing with tough questlons and issues. Time" .
limits should be realistic, but any procedure that requires much more than the
30 days from start to finish suggested by the National Advisory Committee on
Criminal Justice Standards and Goals probably will not be used or trusted by
1nmates.2 :

To have mearing, time limits must be enforceable. If a respunse at one
level is delayed beyond the time limit, a grievance should automatically be
forwarded to the next level of the mechanism. If necessary, the time limit
at one level may be extended for a specified, brief period, but only with the
written consent of the grievant.

e Mechanisms must also have special provisions for handling emergency

T grievances. Some complaints may allege an immediate threat teo the inmate's
health or welfare or the imminent loss of visits, furloughs, or other privi-
leges that may be irretrievable. In such cases, time limits must be shorter,
and some levels of the mechanlqm may have to be bypassed to expedite handllng
of the grievance.

3. - Outside Review of Grievances Mﬁst Be Available

To be effective, an inmate grievance mechanism must include some. form
. of 1ndependent review--that is, review by a person or agency 1ndependen+ of
the correctional system. This requirement reflects the reality of life in
correctional institutions, where the power exercised by administrators and
staff over prisoners is so great that any administrative procedure created
to handle grievances must be safeguarded against abuse,

Objectlve review of complaints by 1mpart1a1 out51ders is essential if a
mechanism is to be credible to prisoners.  In addition to providing the un-
emotional perspectlve of a neutral party. outside review imposes at the lower
lovels of a grlevance mechanism the necessity of responding reasonably, since

~unreasonable responses and faulty logic will be detected.

) If it is to work, out51de rev1ew-cannot be done by extra-institutional
S personnel who -are—hiired-by -and responsible to the corrections department,

4 ' ‘ 2Nat:.onal Advxsory Committee on Crlmlnal Justice btandards and Goals,
L Volume on Correctxons, 1973, p. 23. o o , Y




because many grievances will ;rvolve the substance ¢r application of depart-

mental policies and regulations. The* outslde reviewers must be completely
independent. -.of the correctional department

It is not necessary for the opinion of the independent outside body to
be binding on correctional administrators for the procedure to be effective,
The independence and fairness of the outside review and the good faith of
correctional administrators, rather than the threat of binding sanctions, make
mechanisms effective. There is no theoretical reason, however, for not making
the decision of the outside reviewer binding in cases 1nvolv:Lng the appllcatlon-—
as opposed to the substance--of policy.

-C
P

4. Inmates and Line Staff Must Participate 1n the Design and Operation.
of the Mechanism :

The most effective way to promote credibility in a grievance mechanism
is to give line staff and inmates a central role in making it work. Such a
role must have meaning; line staff and inmates must have a hand in designing
the mechanism, as well as the opportunity to work together at the living-unit
level (or at least at the institutional level) to decide matters within their
jurisdiction and to oF ‘er persuasive recommendatlons to administrators.

This partlclpatory approach enables those people whg must live with the
solu cions to problems to share a role in developing those solutions. . Staff ‘
and inmate participation promotes a commitment to it on their part and guarantees A
that those who know the daily prison routine best will have a say in the process 7
of altering that routine. Inmate participation also makes it less threatening i ‘
for other inmates to bring up legitimate grievances (especially against staff), Eas
at the same time that it discourages the submission of frivolous grievances and/
other potential abuses of the sgystem. . . ///

5. All Inmates Must Have Access to the Mechanism, with Guarantees,fi,e

Against Reprisal i ;~‘;;?"

Fear of reprisal is the object;nn to- grlevance mechanlsms mosr’often
voiced by inmates. Of coursé, there can never be an absolute ggarantee that »
threats or reprisals will not be applied informally agalnst\soméone who uses ’
the system, but some safeguards can be built into the mechanisn., For example,
the impoxtance of ensuring that no record of a grievance bg, placed in the com--
plainant’s central file cannot be overemphasized. The fnxm of‘reprlsal most
feared by inmates is unfavorable intervention by prisor authorltles in the
decision to grant parole. Belief that a complaint about policy, proarams, ox
staff will appear in an inmate‘'s file that goes to. the parole board will fre-
quently deter him/her from making the complaint if he/she is already\he51tant
~to use the mechanism. More subtle pressures can. ‘also be applied, espec1a11y
by line staff members on living units, who can. make life difficult for grievants

or inmates with participatory-roles in the procedure. BAnother test of the good
faith of administrators is whether they preVEﬁtAhezessmggt;gfyenmates who use

the system. o ; . - P rif;C§&:\_ A
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.6;, The Mechanism Must Be Applicable to as Broad a Range of Issues as
- Possible and Must Contaln Means for Deciding Whether a Specmflc
Complaint is Grlevable :

Some institutions may already have, say, a disciplinary appeals process
and may wish to retain it, or thiere currently may be a method of guestioning
program classifications. Once the scope of the mechanism has been agreed uporn, -
‘the mechanism itself must contain a means for determlnlng whether a specific
grievance is grievable. Thus, when a grievance-is dismissed betause it is not
within the ambit of the mechanism, an inmate must be allowed to appeal that
ruling through every level of review. The mechanism thus wouLd have Jurls-’
alctlon over gquestions of its own appllCdblllty.

D

- B.  Model Mechanisms Based on. the Design Pr1nc1ples

It'may'Be helpful to show what sort of fiamework the prihciples create
for a grievance mechanism. A mechanism for an institution with long-term .
(three months. or longer) inmates that conforms to the prlnw1p;es mlght operate
llke this:

STEP ONE: A committee composed of an equal number ¢f prisoners and line
staff members, run by a neutral, non-voting mediating chai ¥person, (either an
outsider, a staff member, or a prisoner) hears grievances. The committee
decides issues, where possible, or makes recommendations to the appropriate
‘administrator. (If appropriate, this committee might be an- -existing inmate
laalson counc11 or a committee aypolnted from its membership. )

STEP TWO: The administrator, whether superintendent, program director,
or commissioner, considers recommendations from the committee and makes a

decision. He/she also reviews appéals and decides on them. v e e

2.

A
B

STEP THREE: Step Two decisions may be appealea to outside rev;ew con~
ducted by an ombudsman, a profe551onal arbitrator, a volunteer citizen from
the general community, or a panel of such persons. The outside’ reviewer hears
the grievance-and makes a recommendation for solution, whlch the admlnlstrator v
may accept or reject Rejected recommendatlons and the/admlnlstrator S reasons
for rejectlon may be made publlc. - ,

oo -~ A variation on this procsss that fits an VﬁStLtULiyﬂ with short~term
' (three months or less) inmates might operate lee “this: T e

gaf o STEP ONE: An 1nst1tut10nal,or 1;v1ng>un1t grievance mediator (staff
T member) receives and investigates complaints and presides over a hearing
with one voting staff member and one voting inmate (selected randomly). - This
ad hoc committee makes recommendations to the appropriate aﬁministrater:

,,,;»;/

‘T. R STEP TWO: The ddmlnxstrator reviews recommendatlons (and ‘appealed
! P
Yoo .70 7 complaints) and makes dec151on. : e

,»

o STEP THREE,/*Appeals to out51de review mlght be decided by an ombudsman,
=T a profe531onal/arb1trator, a- volunteer citizen from the general community, or
L a panel of gidch persons; - - The outside reviewer hears the grlevance and makes

. : AL , . :
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a recommendatlon for solutlon, whlch the administrator may accept or reject.
Rejected recommendations and Lhe administrator’ s reascns for rejection may
~be made public. 0 :

These models are described here with some reluctance. Experience indi-
cates that a prepackaged procedure simply does not work. ) Aﬁmlnlstrators w111
do much better to leave the details of a mechanism to be filled in bv
representative line staff and 1nmates from each institution or program in
their system. L & ' - R =

C. Implementatmon Prlnc ples - . o

The pr1n01ples enumerated above and the suggested structures are 1ntended
as guidance for the design of a mechanism. A program or institution Ziat in-
stalls a meohanlsm'adherlng to all of these pr1nc1ples has a good chance of"
creating & workabfe procedural, structure. . Designing a mechanism, however, is
only half the ﬂob. Implementation of the design is just as critical and just
as demanding.’ Moreovexr, it is easy for administrators to ovérlook the impor-
tance oflmplementatlon and leave it totally in the hands c¢f institutional or
program pcrsonnel. Such as course is almost always mlftake.

; Ihere are basic prlnc;pxes to be observed in the 1mplementatlon of a
‘g“%evance mechanism, just “as in its design. Some of these principles may
seem ot swguplace; put the Center for Community Justice in its review &+

JE

grlevance mecheﬁlsms throughout the country, has found them 1gnored far more ;;/?/'

often.-than followed.' The nr1nc1ples of lmplementatlon are: L

1. The Admlnlstrator Must Lead the Overall Plannlng Process

Correctlonal administrators must take a certral role in ensurlng nfﬁec— s

tive planning and leadership. - Plannlng necessarily involves an accurate b —

assessment of needs, determ:natlon of resource requirements, and the ‘alloca~.
ticn of sufficient resources to create successful mechanisms. Administrators

also must partlclpate actively in an effort to win the commltment of“subordlnate t'

admlnlstrafors to estab1lsh1ng efrectlve mechanisms.

2. Everyone Who Will Be Involved with the Mechanlsm Mus’t Be Tralned

Admlnlstrators, llne staff, and lnmatee,yhe el berkey,part1c19ants in-
the procedure must be thorou h1’~tra1ned.1n.the SklllS and technlquesvneeded
for effectlve lnvesttggi“enj hearlng, and dlSPOSltlon of grlevances.b

3. Staf£~aﬁd Inmates Must Be,Introduced to the Mechanlsm and Kept

In%brmed About It /ﬁfa//

=
// /',/

svery 1nst1tut;eﬁ7and program w1th’a grlevance procedure must develop
‘*an effective, persua51ve, contlnulng‘gxogram for the orlentatlon of staff
- and inmates to the nature, purpose, and functzons of the méchanlsm.

n

4., Operati ons Mu@t Be Monltored and Evaluated

T R Jis

There Must bera ‘tlnuing system‘for monltarlng and evatuating the
f

;——-—J" TR 5:'
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—system should operate at the 1nst1tutlona1 and departmental levels. Some i : e
out%;aer manltorlng should be¢ domne at leas t,ocqa51ona11y,

'Qa%"ffl'“"’s. -The'Mechanism Should BezActivated'ianndrements
f/z%&f/ Mééhanlsms must be 1ntreduced on an 1ncremental ba51s-—that is, first

“on a3 single <iiving unit 9;/1n a single 1nst1tutlon or program, then gradually
e&éen&ed to other unltsy “institutions, or programs after a perlod of testing.

W The reasons £6% each of thp 1mplementatlon pr1nc1ples in this list
L derive“from commén sense, basic management sciende, and experience. _The
' rationale fo’the prlnc1ples will be spelled out at greater 1ength in sub~

sequent pages..' o

/If admlnlstrators w1ll apply both the de51gn pr1nc1ples and the imple- : "'ﬁ
men%atlon principles enumeratad here,,+ﬁey can be reascnably sure that the
resultlng mechanlsm‘w111 be an effecc1ve means for the expression and resolu-

// tlon of inmate grlevanﬂes. T o
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CHAPTER 4 BASIC REASCNS FOR ESTABLISHING
AN. FFFECI’ iVE GRIEVANCE MECHANISM

)\

One of the most difficult tasks in establlshlng‘a correctloﬂal grievance
mechanism is. convincing-everyotie “invelved that“such a mechanism is both
necessary and beneficial. ILine gtdLlfufé inmates in many 1nst1tu+rons remain
skeptical about grievance mecharzsms. The former tend to v1ew tbem as a
new means for f‘coddllng“,,3.nmates, the latter frequently v1ew them as "pacifiers,"

intended only to stifie va11d protest. )

Fortunately, w1th1n the past five yeaxs there has baen a dramatlc change
of attitude at least anong adm1n15trators -Wh“‘VECognf5E'zﬁ Eversincreasini. )
-7 nymbers the need “for ‘and ¥alne of” admlnlstratlve grievance mechanisms. 1In a aﬁsg
~1973-national survey of 209 correctional 1nst;tut;ons for adults, rpspondlng”“
- administrators acknowledged overwhelmlnglv the 4mportance of grievance mech~
. anlsmss. Cf the responding 1nst1tutlony,>71 percent reporfed hav;ng a legal
“ ser*lces prégran; =31 percent, an _ompudsman; 77 percent, & fatial -grievance
procedure, 56 perxcent, an inmate counc1l, and 12 percent, -all four of these
" means for dealing with.prisoners’ grn.evances.1 A majorlty of tne programs had

been 1n1t1a ted s1nce 1971, o s e

= e "While the 3 'urvey uncovered a, great deal of act1v1ty in developlng ways. -

of deallng with priscnersg” grlevances, ‘many of the mechanisms reported were

.more shadow than substance.a Some. dld not keep recoxds; others did not require

conplalnts to be put in wrltlngg some of the procedures characterized as "formal"
~# " by the respondents yere not even available in. writiflg, Whep the most innovative
' of all. thp/nrOﬁedJre= surveyed were identified and studied in detall, many

turned out to be 1nadequate and . untlmely. : 31 j

S lvlqglnla McArthur, "Inmate GrlevaﬁCe Mechanlsms- A Survey of 209
: Amexrican’ Prlsons, Federal Probatlon, December, 1974, p.,46

N
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New York State's attempts over the past few years to introduce effective
grievance mechanisms in its correctional system illustrate the gap between
- written formulations and perforfmance., The New York Division for Youth created
- an ombudsman program for its institutions in 1972, the same year in which the
New York State Department of Correctional Services established its own
S “Inspector General." Also in- 1972, the Commission of Correction was reorganized
s " to oversce state and.local correctional instituticns and prevent abuse of in-
mates. That Commission was entirelv revamped and given broader power in 1975.
Finally, legislation mandating the establishment of procedures for the sub-~
mission of grievances to arbitration in state correctional institutions for
adults was enacted and went into effect in February 1976. The State of New .
York obviously is still looking for an effective way to handle the grievances
of ‘its prisoners.

yia

v
&

;T,gfiﬁlﬁ‘ The reason most cited in the general 11terature for the obvious interest
y Of administrators in having grievance mechanisms is a desire to avoid violence
: and lltlgatlon. Administrators themselves, however, claim other priorities.
ﬂ Among the” 209 respondents o the survey described above, the reasons cited
= most often for having grievance mechsnisms were "to provide all inmates
npportunl ies to vo;ce grievances and receive an official response" (143
reéﬁbﬁénnts), "td assist management by 1dent1fy1ng institutional problems"™
{136)3 "to reduce inmate frustration" (132), and "to aid in rehabilitation of
inmates" (126). Reduction of litigation and prevention of violence were cited
. far less often--only 50 and 60 times, respectively.

These responses demonstrate that an effort to obtain widespread staff
land administrative approval of a tough, effective grievance mechanism must
1nc1ude appeals to other motives besides the desire simply to avoid violence
and lawsuits. ' This is especially true if the institution or program is un-

, likely in any case to be bothered@ much by either disturbances or litigation,
o like, for example, most community or juvenile programs.

A, aImproved Management o

One\of the most important reasons,for adopting an effective grievance
mechanism is the potential improvement in management it can brlng to an
institution or program. Most administrators in corrections are desperate
for tools that will make thelr system more manageable.

]

:Professional literature on management and organizational theory has
documented the growing realization that bureaucratic structures are subject
- to a natural cycle of growth, productivity, and decay. The older an organiza-
tion is, the more likely- it is to decompose. Practically, this means that
command, contral, and communication breaksdown_and people at the line level
-— become the effective policymakers for the system, applying self-made rules
on a case-by—case basis. 1In reactlﬁf}\admlnlstrators characterlstlcally issue
more" and more regulatlons that have less and less impact. Moreover, to draft
Y - and prdmulga e the increasing number of regulations, more central office
¥ admlnlstratcrs are hired, with the result that coordination and communication
\\ , dlfflculties 1ncrease further as the bureaucracy becomes steadlly more top-
\ . heavy. : :
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- One result of this process of oxganizational decay in corrections is an
ever~growing reliance on charismatic management. Administrators who want to
control or reform their system, institution, or program experience mounting -
frustration as they realize that their authority and power stop outside the ’
door of their office. They can no longer count on the organization to carry
out their directives, so they rely increasingly on direct intervention, In an
institution, this means the superintendent or warden spends much time "behind
the wall,"--that is, circulating through the institution.

The difficulty with this highly personal approach to management ‘is that,
in oxder for- it to succeed, administrators must spend most of their time
gathering information, thereby leaving little opportunity to deal administra-
tively with the problems they uncover. In addition, their contacts are
limited to those prisoners sufficiently bold and articulate to approach him/her
directly, and they undermine whatever communication channels remain open-in
the organization, leading to the demoralization of their middle managers. What
is needed is another means of reviving the organizational life of prisons with~
out relying on charismatic leadership.

‘Perhaps in no other area is the need for revitalization of organizational
life greater than in the way correctional systems deal with the complaints of
inmates. Responses that are standard in any bureaucracy are heard with ritual
frequency in corrections: "“We do it this way because it's policy,” or "I don't
know but I'1ll look into it." The latter reply is usually flung over the shoulder
of the rapidly retreating,correctional supervisor or officer. .

The problem is less the deliberate deqlre to be unresponsive than it is
the incapacity of organizational staff to respond otherwise. Inmates however,
faced with what-seems like little more than willful neglect, grow increasingly
discontent with unresponsiveness and they revolt ox, in the jargon of the
psychologists, act out their discontent. If the lack of institutional response
to their grievances is to be rectified, the channels of communication must-be *
made more effective. That is one of the principal benefits of an effective
grievance mechanism. ° .

To fully understand the potential of a grievance mechanism, it is necessary
to consider the organizational obstacles to a steady flow of information to
administrators. Typically, when a prisoner complains about the substance or
appllcatlon of a policy or about the actions of a particular staff member, he/ .

she takes the grievance to the nearest available supervisor. Supervisors;
especially in prisons where security and control are primary concerns, tend to.
support their subordinates automatically. This tendency creates enormous bias

against an individual prisoner's complaint. Under some circumstances, of course,v

the supervisor's bias can be overcome, but 601ng so usually requires egrégious
circumstances that are uncommonly well substantiated.

Cnce a superv1sor s de0151on is made, review generally ‘ends. Only when ’
the supervisor wishes to ventilate the matter will the problem rise higher,
for in most circumstances, he/she determines whether further review will be
permltted.f Even in the event a supervisor permits further review of his/her
decision, he/she retains control over the £low of 1nfbrmat10n that will accom=-
pany the c¢ase, since his/her .explanation of‘the 31tuat10n is generally the only.
one that will be accepted by his/her superlors.

17
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In some jurisdictions a prisoner is given the right to appeal the deci-
sion of a supervisor directly to the superintendent or, occasionally, to the
director of the department. While superficially a significant advance over
the standard way of handling appeals, this approach offers the inmate little
more in the way of results. Almost always, upon receipt of a direct complaint
from a prisoner, the institutional or departmental administrator refers it for
investigation back to the supervisor who has already reviewed and rejected the
original complaint. If an individual staff member has been assigned to handle
complaints within the institution or department, he/she most often goes to the
same supervisor for information on the appeal. The same supervisor thereby
retains his/her monopoly on the flow of information, and the bias in favor of
supporting the decxslon of a subordlnate continues to operate.

The result is that admlnlstrators ofteﬁ“ﬁeeggt know what .ig going ‘on in
their institutions or programs. The channels of communication are controlled,
fbr all practical purposes, by line officers. Time after time, administrators
whose institutions have exploded in violence have lamented that they had little
idea of the extent of prevailing unanswered grievances. In addition, administra-
tors frequently have no idea whether their own policies have been implementéd
.effectively on the living units of an institution. It is not uncommon to hear
administrators candidly confess that they are powerless to enforce varlous
policy changes in certain units or institutions.

BAn effective grievance mechanism can break the log-jam of communications
and provide a means of destroying the control over information flow currently
enjoyed by line staff. The operative word here, obviously, is “effective," -
since an inspector-general or ombudsman (either of whom must depend largely
on the supetvisor for facts), is unlikely to restore the flow of information
within cerrectional organizations. A grievance mechanism can provide a willi-
ing administrator with an invaluable tool for obtaining control over a system,
- an institution, or a program by making sure he/she has sufficient information
to understand and direct it.

There are other administrative payoffs in a properly functioning grievance
mechanism. It is an ideal means of bringing clarity and rationality to policies
which, under the scrutiny of a grievance mechanism, must daily be explained,
justified, eliminated, modified, or replaced. "Customs" and "traditions" are
exposeduas such and can be either eliminated or made into evenly enforced policy.

Sklllful administrators can use the neutral components of an effective
grievance tlechanism to help sell policy reform that they support to a reluc-
tant staff or middle management. For example, if a departmental director's
desire to ease dress and grooming regulations encounters resistance from part
of the staff, he/she can accede "reluctantly" to the opinion of a neutral out-
side party who recommends, in the name of community standards, more relaxed

regulations.

" The very fact that a supportive, outside constituency will be created
through exposure to the monumental administrative problems of correctional
‘managers is a strong plus for the administrator who knows how to use such
support. It is in the interest of administrators to make the creation of a
powerful ‘outside constituency for correctlons an 1mportant byproduct of a
grievance mechanzsm.

18
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B. Antidote to Violence

Institutional violence, like crime, seems to defy attehlpts to explain
its causation. One recent survey on the subject attempted to pinpoint the
key variables that might account for the repetitive occurrence of prison riots,
including the security classification, capacity, and age of the institution; ’
the education of staff and prisoners; the .extent of warden-inmate contacts;
job assignments for prisoners; recreation facilities and opportunltles, and
extent of use of administrative/punitive segregation. The survey was far from
conclusive and indicated that no single cause could be 1dent1f1ed as the prin-
cipal villain in igniting disturbances.?2

While the precise causes of prison violence ‘cannot be pinned down, one
important factor contributing to such violence is generally acknowledged to
be "absent or restricted communication patterns which seriously impair the
airing of 1eglt1mate inmate grievances and the detectlon of impending unrest. 3

Not all disturbances, of course,‘reflect a drive for redress of legiti-
mate grievances, but many do. Underlying most recent major prison riots,:
from Attica to McAlester to the Tombs to Moundsville, West Virginia, have
been festering, unanswered grievances. Rioting prisoners repeatedly say that
under normal circumstances no one will listen to their complaints or that, ‘
once heard, their grievances are ignored. Although recognizing that they them~_
selves will be hurt the most by their violence, they refuse to eat or work,
burn their mattresses, break their television sets, and endanger lives with
their protests. "It may seem stupid," explained one rioter, "but this is the
only time someone ever listened to us." .

One indirect effect of a successful resort to v1olence on the part of
prisoners is the discouragement ‘of inmate initiative in fashioning legltlmate,
nonviolent means of expressing discontent and seeking reform:

While displaying our displeasure in a manner we thought
lawfully appropriate {exercising our right not to work
was deemed lawful a long time ago), things have been -
taking place that make us wonder indeed if "oxderly
expression" is the answer, as opposed to disorderly

- destruction and violence, which never fails to draw .. .
quick attention and wide-spread news coverage. ’

2Soqth cérolina Department of Corrections, Collective Violence in

Correctional Institutions: A Search for Causes, 1973.

3

-National Institute of Law Enforcement and Criminal Justice, Criminal Justice
Monograph: Preventzon of Vlolence in CorrectlonayzInstltutions, 1973, p. 28.

, 4"The Prison Strike: A Peaceful Altetnéti:% " printéd in Fortune News
(monthly newspaper of the Fortune Society, an oryganization of ex-convicts and
other 1nterested persons located in New York Clty), Aprll, 1973, P 7.} .
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This rueful perception is not limited to cynical inmates. In its exami-
nation of the causes of riots in correctional institutions, the American
-Correctional Assoclatlon endorsed the observation of Christian Century maga-
zine:

The riots result, we believe, not from bad prison condi-
tions or practices but from the helief of prison inmates
that the only way in which they can gain public interest
in improving such conditions is by rioting. Non-violent
protests or requests for remedial action, prisoners be-
lieve, never accomplish anything. Riots sometimes do.>

X Concern over viclence, especially collective violence, is limited usually
to prisons for adult males. In institutions for female offenders and youth,

as well as in community programs for all offenders, violence rarely becomes

a serious problem, primarily because it is not expressed collectively. Talk

to psychologists and social workers about violence as expressed in the "acting
out" of individual frustration, however, and one quickly becomes aware of a
different perspective on the extent of violent behavior even in what are con-
sidered benign programs and institutions. As in the case of collective violence,
at least part of the explanation for individual Macting out" can be found in the
inability or unwillingness of the bureaucratic correctional structure to hear
and respond to grievances. :

An effective grievance mechanism will not end violent behavior in prisons
and other correctional institutions and programs. Anyone who promises or
claims that it will do so will be viewed by correctional personnel as a char-
latan--and rightly so. What a mechanism ¢an do, however, is provide a steady
flow of information on grievable matters to administrators, enabling them to
understand and anticipate problems and provide solutions or explanations for
the lack of solutions. A mechanism can, as one observer put it, "avoid the
predisposing causes of riot."® Given the costs of both collective and individual
violence in the correctional environment, that is no small benefit.

. C. Alternative to Litigation
A

o

=

The need for administrative responsiveness to inmates’ grievances does
-not deriﬁé solely from the rising level of institutional violence. Beginning
in the m1d~19605,1the courts bggan to abandon their "hands-off" attitude towards
the prisoners' claims, with the result that inmates and reformers alike in-~
creasingly focused on judicial intervention as a primary vehicle for change
in corrections. While there have been some dramatic legal victories for in-
mates, the fruits of 10 years of judicial intervention have been disappointing
to inmates, judges, and correct10na1 admlnlstrators.

»
n

;  ' . SAmerlcan Correctlonal Aesoc1at10n, Riots and Dlsturbances in Correc-
tional Instltutlons, 1970, p. 66. v

w

6V’érnon Fox, "Why Prisoqers Riot," Federal Probation, March, 1971, p. 9.




Because of the length of time and the resources required to pursue a
case through the courts, the continued reluctance of Judges to deal with
problems that do not raise constitutional questions, and the difficulty of
enforcing gourt orders in closed institutions, prisoners have become increas-
ingly disillusioned with the judi¢ial process as a means of dealing with their
grievances. ’

Litigation arlslng out of efforts to brlng change to the Arkansas prlson
system illustrates some of the reasons for disillusionment. In a series of
decrees in 1969 and 1970, a federal district judge ordered the wholesale re-
vamping of Arkansas' correctional system.’ Yet, after five years of litigation,
the United States Court of Appeals for the Eighth Circuit, in an opinion handed
down in November 1974, confirmed that conditions in Arkansas correctional
institutions continued to be unconstitutional in many respects and that
Arkansas was in substantial noncompliance with the original judicial decrees.8

From the beginning of increased judicial activism, correctional adminis-
trators have doubtéd the appropriateness of court intervention as a means of 7
achieving reform--in part because responding in couri to prisoners' .complaints w
is both time-consuming and expensive. Moreover, administrators have long been
convxnced that courts have no spvclal expertise qualifying them to dictate
changPs in correctiomns. °

The courts themselves have not been indifferent to- arguments that judicial
intervention in the day~to-day operations of correctional institutions con-
stitutes an overextension of their authorlty and capacity. Chief Justice
Warren E. Burger relates with dismay tlie case of a prisoner who engaged the
primary attention of “one district judge twice, three circuit judges on appeal,
and six others in a secondary sense--to say nothing of lawyers, court clerks,
bailiffs, court reporters, and all the rest--in an attempt to recover seven
packs of cigarettes allegedly taken 1mproper1y by a guard. n9

'+ Other judges have achoed the Chlef Justice's concern over the approprlate- o
ness of the judicial process as a means of resolving the gamut of prizsoners’ ‘
complalnts. In November 1974, the United States Court of Appeals for the
First Circuit cited cases brought before federal judges that were considered
inappropriate for the exercise of judicial intexvention. Examples included the
claimed .xight to keep a pet in a correctional institution, the right of an in- TN
mate to receive personal clothing from the state, and the duty of the institu- s
tion to repair broken toilets.lO

& . TR 2wz

%thSuwmBMF.&W.%ZWD.Mhlwm,mRv.&wu,wo

F. Supp. 825 (E.D. Ark. 1969).

7
i/

lsFinney v? Arkansas Board of Corrections, 505 F. 2& 194, 200 (SthFCir. 1974) .

9Speech delivered to the American Bar Assoczatlon, Washzngton, D.C., ‘
August 6, 1973. The case referred to is Russell v. Bodner, 478 F. 24 1399 .
(3rd Cir. 1973). . _ :
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The subject matter of cases brought by prisoners--particularly to federal
courts--is one source of judicial vexation; far more eritical, however, is the
ever-rising volume of petitions being filed by prisoners. 1In his latest annual

- report on the 3ud1c1ary, the Chief Justice announced that of the 117,000 cases
on the civil docket of federal courts in fiscal year 1975, 19,000, or one-sixth,
represented petitions from prisoners, including habeas corpus petitions. He

., endad his observations on the problem of prisoner petitions with a refrain he

- often has sounded in the past: "Federal judoes should not be dealing with
prisoner complaints which, although important to a prisoner, are so minor that

* any well-run institution should be able to resolve them falrly without resort
to federal judges."ll .

-The Chlef Justlce, in addition to criticizing the rise in the number of
‘ prisoner petitions, has oifered several suggestions for remedy. One suggestion
. -he has returned to often is the implementation in correctional institutions of
' the same kind of grievance mechanlsms common in 1ndustr1al plants:

This, in essence, is what every penal institution must
-have--the means of having complaints reach decision=-
making sources through established channels so that the
valid grlevances can be remedied and spurious grievances

exposed. 12

St

Judge Donald P. Lay of the United States Court of Appeals for the Eighth
-Circuit, which has reviewed three of the major decisionsl3 of the last five

. years dealir with correctional problems, also has pointed to the establishment
of credible .dministrative mechanisms as one important means of reducing judicial
interventior in corrections:

The second and perhaps more immediate solution to many
of our problems is to create within the prison system
an administrative grievance adjustment policy which will
be attractive to the prison population. As prisoners

’ “come to realize that their complaints will be processed

) “ - on an administrative level in a falr, expediticus and
impartial manner, and that relief will be afforded where
Justified, inmates will begin to elect their administra-
tive remedy rather than the delayed process of the courts.14

M2 a.8.2.3., 189, 190 (1976).

12Speech delivered to the National Conference of Christians. and Jews,
Philadelphia. Pa., November 16, 1972.

1; : e
. i
13Wol£f V. McDonnell, 418 U.S. 539 (1974); Morrissey v. Brewer, 408 U.S.

‘471 (1972), Holt v. Sarver; 442 F. 2d 304 (8th Cir. 1971)
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o - 14a correctlonsandxthe Courts," Resolution of Correctional Problems and Issues
% ~ (published by the SOuth Carolina Department oftcOrrectzons), Vel. 1, No. 1; Fall,

| ‘;1974. p.20. i
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. In some jurisdictions where administrative grievance mechanisms have been
introduced, courts have been quick to grant approval and encouragement. In a
recent case denying Connrccticut priseners the right to form & union, a federal
district judge described the newly established ombudsman program as providing

., amply opportunity for the presentation of inmates' grievances for review by an

objective, outside body.l5 1In a little~noted 1974 decision of the United States
Court of Appeals for the Fifth Circuit, the court suggested strong approval for

.a lower court requirement that federal prisoners exhaust administrative channels

for remedy of grievances before going to court. The lower court referred to the
newly implemented and then-experimental Federal Bureau of Prisons' grievance
procedure.16

D. The Justice Model
" While the search for alternatives to violence and litigation has done much

to foster interest in administrative grievance mechanisms, a more positive in-
fluence, the so-called "justice model," has emerged recently to promote their

- development. The justice model is a byproduct of growing disillusionment with

the "rehabilitative ideal," a conceptual framework that has dominated coxrec-
tions for most of the Twentieth Century. The central elemenk of the justice
model, which is still in its infancy as a unifying rationalization of overall
correctional policy, is an emphasis on the importance of fairness and equity
both in correctional policies anhd in their application.

The philosophical basis for the'justice model has been provided by the
English philosophexr John Rawls, who urges unmlstakably the prlmary importance
of justice: ’

Justice is the first virtue of social institutions,

as truth is of systems of thought. A theory however

elegant and ecoriomical must be rejected or revised - -
if it is untrue; likewise laws and institutions no : i
matter how efficient and well-arranged must be re- :
formed or abolished if they are unjust. Each person
possesses an inviolability founded on justice that
even the wplfare of society as a whole cannot override.l7 “‘,

The principal theoretlcal proponent of the justlce model in corrections 7

is David Fogel, who in both practice and writing has pushed for adoption of | /”/

the model in corrections. As applied in corrections, the justxce model lnvdlves
the imposition on inmates of- a share of respon51b111ty in ensurlng a cllmate,af

falrness.

lsPaka v. Manson, 387 F. Supp. 1ll, 117;(D. Conn.. 1974).

1§Ross v. ﬁendersoh, 3 Prison Law Rptr.,338'(5tthir. Ma:ch 15, 1974).

l7A Théory of Justice, 1971, p. 3.
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/gauth Authority. He frequently cifes the need for an atmosphere of justice in S

- ,/

The justice model seeks to engage both the keeper
and the kept in a joint venture which insists that
the agencies of justice shall operate in a lawful
and just manner. It simply means that we believe
that the prisoners did not use lawful means to guide

- themselves outside the prison and should therefore

| be provided greater {not lesser) opportunltles to
learn lawful processes to achieve his ends. This

““also implies that the convict accept the legal

responsibility for the consequences of his behavior.
In the absence of a continuum of justice in the
prison, most ends are reached unlawfully. When un~ .
lawful behavior is detected, it ig frequently dealt
with in the absence of the very standards of due pro-
cess we insist upon outside the prison. The result
is a further indication to the convict that lawful
behavior has little pay-off.” He can be dealt with
arbitrarily and usually responds by treating others
in the same manner.

The justice model insisﬁsfthat, at least quring the

period of incarceration, the prisoner and the staff,

as society's agents, will deal with problems in strict s
falrness--sometnlng we expect of each other outside : e
of prlson. Ffurther, it points to a way of engaging .

both the-keeper and kept in a rhetoric-free, manage- B

able prison experience.l8 B

One-~ actlve correctional admlnlstrator who subscribes to the "justice
mode’”/approach to corrections is Allen F. Breed, Director of the California

correctional institutions as one of the/maln reascens he b//ame 1nte;estea~1n:
the 1ntroduct10n of a grlevance mechanlsm 1n the, CYA s ="

No treatment progrdm that e ;e%”ff;today in the
field of correcteggg/i‘a) successful, and, basically,
they are pot successful because they are operated
in en.env1r9;ment that is not fair.... (W)e believe
in-fairness...and we ought to be demonstrating it
= 19/fﬁase areas that govern the greatest part of the
" kid's life-~his everyday act1v1t1es and (his) 1nter-

S - action w1th staff. 19

-, . 7
© B . 7

- = A

1B"We Are the le;nq Proof...': The Justice Model for Corrections,

1975, p. 207. =

7
A 4

» 19R. V. 5{/ élDenenberg, "Prison Grlevance Procedures,“ Corrections
Magazlnef Jauars /February¢ 1975, at 41‘, :
o ). .
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In most respects the need‘ln corrections to ;mprove management, to avoid
violence, to find alternatives to litigation; and to promote justice and fair-
ness reflect overlapping concerns. Flllzﬁg any one of these needs inevitably
does much to fill the others. The pr réscription of one commentator for dealing .
with institutional violerce illustrates the point:

The construct:ve use of inmate leadership is an
obvious way to avoid riots. Some type of inmate
self-givernmerit: that involves honest and well . i .o
supervised elections of inmate representatives
~ to discuss problems, make recommendations and,
- perhaps, even take some responsibilities from the
L administration could be helpful.... -Kégardless
of how it (pattern of inmate self-government)
is organized, it should promote upward and down~
ward communication between inmates and prison
administration and it. should provide the inmate
leadership with a vested interest in the statug

q‘lo.zo = @ . . ‘A,_/f)

The establishment of an effective mechanism cén help promote justice,
reduce litigation, limit violence, and improve managemsnt. - T £Rpresents
a substantial 1ist of correctional needs, and no prudent correctlonal
administrator can afford to ignore a procedural reform that is respon51ve
to those needs. :

e,
N <
I

ZOVernon Fox, op. cit., at p. 13.
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Simple identification of the positive effects of a grievance mechanism ,
" based on the principles described in Chapter II may not fully persuade reluc- i
tant correctional. personnel to implement a mechanism. Prison staff are often: =
apprehensive about the impact of a grievance procedure on an institution's et
security or trdatment program or on some other strategy recently. 1nauguratedff”“”,/
to provide a wider measure of fairness within the institution. An aaministra- L

e

. tor seeking ‘to persuade hig or her staff would do well to generate discussion _ .
- ~of these areas if they have not been addressed earlier. .

a. Grievance Mechanisms and Security ' ‘ E

An overriding concern at many correctional institutions is the mainten=-
ance of security and order. Line staff, working in daily proximity to prisoners,
often are concerned with this issue above all othersh.and theiz -concern is .
,reflected in the power and deference normally given within an institution to 4
administrators in charge of security. Almost any new program.for inmates will o
arouse fear among gtaff that the 1nst1tut10n will become less orderly and con~ -
trolled and, hence, less secure. -

-
] .

e Almost 40 years ago, management epeclallsts ‘began to’ thecrlze that ‘there .
<" was more to authority than simply issuing orders in stentdrian tones. Out A?ﬁyﬁé
e of this rethinking came the. so-called "acceptance theory" of authority, which
o _-posits thut the source of authority res;des not in the- person or 9051t10n of
the supérior party but in the acceptance or rejectlon of the superlor &5 authorlty
‘by-the subordinate.l Thus, the refusal (whether overt or covert) o’ Qbey an .
order represents a direct rejection of ‘the superiox's authorlty by the sub~ .
ordinate. - Since the 1940s, management-*both in business and in ‘governnient--
has struggled to comprehend ar-d, m,,,s.,.‘.-: meesus:e ,cadapt to the acceptance theory.

- e

e “See, €.g., Chester I. Barnard, The Funrcmons of the Executive,41938,' ‘
pp. 163 ££. ' R LT R . Tt
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The application to prisons of such notions naturally has come much more
slowly. Yet the experience of corrections in the past decade in trying to
apply. cradltlonal concepts of authority to 1ncrea51ng11 militant inmates has
begun to undexmlne ‘reliance on covert custodial coercion to malntaln order.
et -~ As George Nlcolau, a rediator and arbitrator with c0551derable prison exper-

“r »7 . ience, puts its: - e

‘dPrlson administrators seem to agree that ersons can run __ _.-= " ©

,:only with the consent of the inmates and that the pq/e*” '
of prison officials is less total than it appears ]
one thing, power in prisons is 1nherentlv/‘ivcrced from 7
authority in the sense that prlsnn 5, perce;;xng them~
selves ag living under a rxey “ime . imposed by “ruling few,
have virtually : ne-finternalized sense of duty to obey/}

/,

A corres cional institution tha Aattemptg todayet /deal with problems of
secu rity and order thrgughffﬁe coercive usé of xzw “power is doomed to failure.

Repressicn is unsatlsz’ctory because of its 1nh‘;ent
limitations in reaching the core of the problem at T
hand. It uqaally produces no more than a resumptlon
S S of oxdey. “znd quiet at & very shallow level. This. is™
) L | .&ne -great drawback of repression: it is a s*opgap'mea—
e sure that does not so much resolve issues as bury them
e just below the surface, only to have them arise again at )
i other times and inh different forms. In addition, repres- o s
sion impairs long-term effectiveness because it anta-= ’ﬁﬁwcﬂﬁ“/V
= 7 gonizes prisoners, nurtures resentment, and perpetnatés '
. the advocacy of violence as a viable, Just*f’tu'optlon.
) Its use often contributes to the vis siGus circle of re-
PR ' pression, protests agalnst.lepression, and increased
I represslon. ;',/<ﬁf”“

LR

Ty T The Bri n&ipal aiternatlve to repression in v1rtually every correctlonal

) . se**iﬁg is a form of informal and unofficial bargalnlng based cn thé mutual
‘Nﬁﬁfeﬁﬂy'recpqpﬁtlon by staff and inmates of each/pther § power to make thing dlfflcult

‘ in the event 'of a breach of texms. Sgpn“ﬁargalnlng provides a measure of"
custodlal eff;clency and superflclal order." Typically, however, the ambiguities
of bargﬁlnlﬁg leave the line- correctlonar‘offlcer in a quanda*y

i e

.A",

NV

4

<

R

i3

e 2“Grlebanc The _Hol:

- e;ALbltratlon in aﬁgg;son;
¢;2;~“’ of” Carrectlonai Probl,me'aﬁéflﬁﬂ es, Sprlng 1975! 95511

— 4-3V1ncent~0‘teary, Todd Clear, Carllsle Dickson, Henry Paquln, william
- lebanksv ‘Peaceful Resolution of Prison Conflict: Negotiation.as a Means of
e ,/'Deallng with Prison Conflict, NCCD, 1973, pp. 5 and 6. A recent study of the
e effevte;9£¢extnnded lockups (i.e., confinement to cells) in one California ~
. institution (Soledad) indicated that.even the maximum use of security measures’
resulted in lncreased(v1olence in the institution.
-on Prison Vzolenc/;ﬂ/”Journal oF Cr1m1na1 Justice,

Spring- 1975, p. 33.4 .

// ’a

uch strategy is becomlng obsolete, as ev1d¢nce agamnst its effectxveness mountgf*

“Effects of Increased Securlty_

S




,;;6*“ " that encourage autonomy and self—respect.;;r Quiescent . ,
‘ conformity imposed -from above is a parody of social order, .
_mot its fulfiliment. A system that validates the humanity -~ = 7

e

Facing demands from above that he achleve compliance .«
~“and stalemated from below, he finds that/one of;%he most
meanlngful rewards-he can offer is to Lgneze certame/“

offenses or make sure that he never/glafes himself in. S R

a 9051*£€n wherse he will éiccsvpr tbem. Thus the guard.y.7
often discovers that his besgk’ path_ea action is to make
deals" or "trades" uifb,the captlves~1n his eower.4

,,zBargalnlng in prlsons~€i%ar1y and 1nescapeab1y undermlnqs Lhe eoneepts of

-.Justice, faxrnessxuand equal treatment. It promises spe¢1al treatment to in-
mates who "deal® with staff and threatens harsher treatment of those who refuse
to do so. Needlﬂss to say, it is °nt1rely antlthetlcal to ‘the justlce model.

LTI .a, 7
o ML I

The key to order in prisong. ﬂsznot rellance on COELulcneQE barca;gln

~-=. administrators concerned ghavﬁ*enduxlng order in theix institutions must 1ook ‘

elsevhere. Moxe and. mgfe theorists and pract1c1ng administrators are poxntlng
to shared respon51b111ty w;th inmates as the path tc enduring order:
P .
An, admlﬂlstratlon that relies solely on its own coercive
. resources can make little contribution to the reconstruc-

prd

‘chgy“/ tion of prison life or to the creation of environments’

of its participants, and engages their full resources,
accepts the risk of disorder and even, from time to time,
of searing confroneatlons.
General argument.about a "phllosophy" of Security w1Ll~only occas;on»:iy T
~be the major concern of correctional personnel. They are “much moxre-apt to be
- concerned that inmates will use the grlevance mechap em primarily to “get"
staff; that it will become a device for staff harassment, thereby conpromising
attempts to maintain contxcl, erder, and secgzlty. :

The proper response to such a feax is a frank acknowledgement that a
grievance mechanism can, indeed, beasubjected to such abuse. In fact, however,
experience indicates that 1nstances~of abuse in jarlsﬂxptlons ‘that have adopted
efﬁeeszse-gfxevance mecﬁeq/sms:have Beer extremeijﬁ?are.‘ Moreover, it -is both
poss;ble and beneficial-to build into the mechanism protections against. abuse--
-Eor example, by pravxdlng accused staff wmth a right to representatlon by
counsel or union representatives, by allowing appeals of decisions at each level
by all parties to a grievance, by leaving the d159951t10n of grievances 1nVo1V1ng
charges against staff in the hands of administrators. This will not cénvince

'evexyone. the best argument is an operating mechanLSﬁ in which such abuses are
rare. - a . : T

: "%Greshamﬁﬂi'Sykes,:The Socieiy Qﬁ.CQQtives,;1958,_95;,56—7L,;if S

‘;}. V.J'N\
,ﬁ : Phxllp Selznlck, TIntroduction to Elliot Stu&t, Sheldon L. Messinger,
eThemas P. leson, C-Unlt. Search for Community in Prison, 1968,,p. viii.

O . : - i Pag . .
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An unspoken fear that line staff often have about a mechanism is that
it will enable administrators to monitor more effectively each individual
officer's job performance. After enjoying literally generations of cell-
block autonomy, staff view the prospect of a system that reaches into living
units for an inmate~initiated review of policies and their application as
most uninviting. The fear is rarely voiced, since even outspoken staff mem-
bers are embarrassed by it. An end to autonomy is absolutely essentlal how-
ever, if institutions are to be made more manageable and humane.

Administrators .and line staff alike way worry that a grievance mechanism
will force-unwanted and disruptive policy changes upon them-~that decisions
detrimental to security will be dictated by inmates and/or by "outsiders" act-
ing as outside reviewers. It is true that administrators will have to be willing,
on occasion, to implement changes suggested initially by inmates and endorsed
by an outside reviewer. It is also true that some of these changes may disrupt
settled institutional routine and require a variety of adjustments. -But policy
changes will not be made at the expense of legitimate security considerations.

- Experience has shown that people involwed in a prison grievance mechanism,
from inmates to line staff to outside reviewers, have been extremely sensitive
to security needs. Moreover, a grievance mechanism can create healthy pressure
to re-examine existing policies and distinguish real from imagined threats to
institutional order. This pressure may be unwelcome-to some staff members, but
they should be assured that the multiple stages in a mechanism give ample oppor-
tunity for legitimate security needs to be considered,; especially since an out-
side reviewer's finding is advisory and the chief correctional administrator
retains the final say.

A more difficult objection concerns the dangerous -arousal of expectatioms
among“prleoners that inevitably accompanies the implementation of a program
that directly benefits inmates. Frequently, such programs are presented as
a -panacea for all inmate difficulties, and when the difficulties somehow
survive the new program, the let-down can be severe--and violent. A grievance
mechanism cannot itself resolve a single correctional problem. It offers,
rather, a procedural means through which people~who have the desire and knowledge

to solve some of their problems may work together to do so. It is best to

make clear from the beginning to inmates and staff alike that a grievance
mechanism is less a penal reform than a bureaucratic or organizational one.
To avoid the prcblem of arousing expectations that cannot be fulfilled, the
grievance mechanism must be recognized for what it is and promoted as such--
a limited, procedaral reform whose ultimate success depends on the good will
and:intelllgence of those who use it.

A grlevance mechanlsm will affect security to some extent, even if only
£0 cause a reappraisal of traditional security practices. Experience . shows,

- however, that a grievance mechanism is compatible with a secure institution.

Major New York State institutions like Attica, Auburn, and Green Faven are

operating with grievance mechanisms without serious underminingjofjsecurity.

i

- B. Grievance Mechanisms and‘Treatment

The "rehabllltatlve JAdea" recently has been subjected to critical reap-
pralsal by s001a1 sclentlsts and crlmlnaloglsts, who now doubt whether prisons
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‘can ever be expected realistically to "rehabilitate" large nurniers of prisoners,
prevent recidivism, or reduce the crime rate. Nevertheless, whatever the validity
of such doubts, it seems unlikely that the correctional system as:currently
structured will abandon its comiitment to rehabilitating inmates. On the con~
trary, the number of vocational, religious, psychological, and educational pro-
grams conducted for prisoners has been rising steadily and will probably con-
tinue to do so regardless of the mounting criticism. The best prescription for
a proper mix between reform of the rehabilitative ideal and retention of some
sort of rehabilitative effort already may have been suggested:

Fehabilitation, whatever it means and whatever the

_programs that allegedly give it meaning, must cease

to be a purpose of the prison sanction. This does not

mean that the various developed treatment programs

within prisons need to be abandoned; guite the con-

trary, they need expansion. ' But -it does mean that

they must not be seen as purposive in the sense that

criminals are to be sent to prison for treatment.

‘There is a sharp distinction between the purposes of

incarceration and the opportunities for the training

and assistance of prisoners that may be pursued within

those purposes. The system is corrupted when we fail

to preserwve this distinction and this failure pervades

the world's prison programs.® i

A fundamental fact of inmate life is powexlessness. Inmates traditionally

have had no formal control over the details of their lives; the multitude of
rules under which they must live is imposed by a detached staff and administra-
tion. An inmate hierarzhy, as we have seen, may develop, based on an informal
system of favors and cooperation with guards, but such a system usually is
unjust, arbitrary, and paternalistic., Most inmates remain alienated from staff
and nurture a growing resentment at their powerlessness to alter conditions of
confinement that may be--or seem to be--capricious, arbitrary, or oppressive.
This resentment not infrequently embitters the released inmate against established
society as a whole and retards his or her ability to deal successfully with '
society's institutions.

2 properly functioning inmate grievahce mechanism, however, may bring

- about important changes in traditional institutional life. The first such

change is that the mechanism gives inmates a regular, formalized system for
complaining about conditions and suggesting improvements generally without
fear of reprisal. Inmates also may have, often for. the first time, some
measure of responsibility for shaplng the conditions of their environment.
'Second, polarization between inmates and staff is reduced as the two groups

-...Wwork together within a mechanism to find mutually agreeable solutions to

prdbxemsez'Staff reallze quickly that improving conditions for inmates may Well
mean a substantial improvement in their own situation. Third, through a '

: _mechanlsm some inmates have an opportunity to develop clerical, negotiating,

medlatlng, and investigatory skllls, all of which clearly are useful in the

outtside world. -
Y. &

‘v A
¥ . . @

(L, 6quval Morris, The Future of Imprisonment, 1974, pp. 14-15. -
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These changes can have an important payoff in the area of rehabllltatlon.
An LEAA descrlptlﬂn of one successful grievance procedure noted:

It can be argdéd that the grievance system serves as a
.logical adjunct to any rehabilitative strategy. The
grievance mechanism provides a means for wards to use
verbal problem-solving techniques and to practice manipu-
lating institutions (almost the essence of successful B
middle-class behavior). Presumably use of the grievance
procedures should increase the inmate's skills in this
type of behavior, his tendency to use this sort of ap-
proach in the outside world, and also increase his percep-
tion of control of the environment.’

A grievance mechanism, then, may itself be a directly rehabilitative pro-
gram, although it would be difficult to quantify its contribution in this
respect. More important, however, is the help a mechanism can provide in
creating a climate of fairness in an institution or program, w1thout which any
sort of rehabilitative treatment is unlikely to succeed.

Increasingly, corrections is becoming aware of the need for justice and
fairness as prerequisites for effective rehabilitation. While almost all admin~
istrators are willing to concede the need for justice in a general way in
structuring rehabilitative programs, the crunch may come when procedures to
ensure fairness collide with some forms of rehabilitative group psychotherapy
practiced with inmates, which emphasize the integrity and autonomy of the
therapeutic group or community.

The major concern of responsible therapists confronted with a formal
grievance mechanism is the possibility that the group's decisions may be
appealed to outside reviewers, who may criticize and reverse group decisions,
thereby undermining essential group integrity. Believers in the need for
justice as a prerequisite to successful rehabilitation respond that unfair
decisions of a group ought to be criticized and reversed; available recourse
to objective review of unjust decisions will encourage the group to make
fair judgments and avoid unfair ones. Moreover, in today's prisons, par-
ticipation in therapeutic groups frequently is coerced, either directly or
indirectly, and proponents of the justice model contend that there is accord-
ingly a special need for ensuring that psychotherapeutic programs are subject
to review for fairness.8:

, 7Daniel McGillis, Joan Mullin, Laura Studen, An Exemplary Project:
Controlled Confrontation; the Ward Grievance Procedure of the California
Youth Authority, May, 1976, p. 87.

BIt is interesting to note that the "model" institution constructed by
the United States Bureau of Prisons in Butner, North Carolina, will not compel
inmates to participate in rehabilitation programs, and inmates assigned to
the institution will have a flxed exit date, thereby reduclng 1nd1rect pbres-

' sures to part1c1pate.-
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) There is yoom for accommodation between the group therapists and the ad-
vocates of a justice model. No reason ezists, for example, why the group it~
self cannot serve as the first level of a multi-tiered mechanism that permits
outside review only after the group has had ample opportunity to respond to
the complaint. That much is already pérmitted on substantial issues through
the inmate's right of recourse to the courts.

The principal challenge posed by an effective grievance mechanism to a
treatment group is that of exposing group pressures and dynamics to outside
influence, However, growing emphasis on fairness in correctional institutions,
the increasing criticism of correctional rehabilitation efforts in general and
of coerced rehabilitation in particular, and expanding intrusiveness of the
courts, egpecially in the review of treatment programs and issues, make it
almost inevitable that the autonomy of psychotherapeutic forms of rehabilitation
will be circumgcribed in the future. It makes sense for those involved in the
- administration of such programs to txy to fashion for themselves the form out-
side intervention will take by adopting early a grievance mechanism that
minimizes disruption of their program.
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CHAPTER 6. THE PROCESS OF MLEMENTING A GRIEVANCE MEQ) A M
°  BASED ON THE DESIGN PRINCIPLES N

. A. Initial Education . )
. B . N N v }’ . (b . /,,/v .

The process of initial education begins as soon as any top-level' admninis-

trator decides to establish within his/her jurisdiction a mechanism based on :

the principles, or to improve an existing mechanism in line with the principles. - *

The education process continues throughout the design phase and will become an ‘

~integral part of implementation and operational plans. ,

leferenn<personnel involved directly or indirectly with éhe cxreation of
a mechanism will require different amounts of exposure to the principles under-
lying the mechanism. It may be useful to consider the requlrements pecullar

to different personnel involved in the procedure. e

ded

.\\

: 1. Institutional and program admlnxstrators. ‘Many of the generally per- : T
suasive arguments dlscussed in Chapters IV and V will have to be repeated with ) N
virtually every other admlnzstrator involved in the mechanism. Thlecan be " .4
accomplished in informal meetings_ wzth 1nd1v1duals or in small groupi' ‘The *,*»'§~
director or commissioner of a system would do well to spend as much time as v
90551b1e orienting institutional or program administrators and appropr;ate central P
5= offlce personnel before launching the actual implementation proﬂess. This peried ~ © .
7of basic orientation for key admlnlstrators should focus dlEeCtIY on the general B
apprehens;ons of those admlnlstrators. LR :,16 : : s

A

/ ,f. 11
s ° Depending on the size (and tendency to re51st) of the target system, lnstl-:.
" tution, or program, it may be’ useful to hold,a seminar or workshop for key
“ administrators that duplicates the material and approach of the Executive Train-.
J ~ ing Program workshop. The seminar should be structured to explaln basic con-
cepts rather than to deslgn a SpGlelC mechanlsm. '

3

» Several organxzatlons around the country have suffmcxent knowledge and
~..._ - experience to help shape and conduct such a’ seminar. Some of the most experi-
-enced of these organizations, together with the names .of approprlate indi=
- viduals within each to contact, are: .

&
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American. Arbltraéeon Assoclatlon ~
/  Division of Traenlng ‘
/- 140 West 5lst Street : \
/ ©  Wew York, New York 10020 '
/- (Arthur King--(212) 977-2000)

Center for Community Justice

918 - 16th, Street, N.W. :

v Wasﬁington; -D.C. 20006

e {J. Mzchael Keatlng, Jr.—-(202) 296-2565)

Community Relations Service |
550 - 11th Street, N.W. .
Washington, D.C. 20503
{Patxicia Mortenson-=(202) 739-4075) Q
i 1
Federal Mediation and Conciliation Service - v
2100 K Street, N.W. : ” ' 74
- Washington, D.C. 20427 : :
{(Jerry Barrett--(202) 653-5260) - ‘ ff_
Institute for Mediation and Confllct Resolut’on
49 East 68th Street
New York, New York 10021
(George Nicolau~-(212)628-1010)

This lis} is not exhaustive; there well may be local groups (for example,

.state mediation and conciliation agencies) with the background to help conduct

a useful seminar.” Some of the listed organizations have regional, state, or
lccal offices, which can be contacted directly for assistmnce. If the seminar -

"is skillfully conducted, most administrators will come to an understanding of

and appreciation for such difficult ¢oncepts as outsmde review and inmate and

'11ne staff partlclpatzon.

' The seminar should be conducted in"comfoxtap}gafacilities outside the-
correctlonal environmerit. - Neutral surroundlngs‘prombte an.openness of mind
among partlclpants and remove correctional administrators from the immediate

 vicinity of the pressures under which they qperate. Whoever conducts the

seminar ought to be familiar with corrections in general, as well as with. the

starget correct10na1 system,’ institution, or program, since the credlblllty of

th% tralners in such a semlnar is cruclal. : °

The seminar should provxde part1c1pants with an insight 1nto the use and
value of’ outside review in the projected mechanism and should emphasize the
advantages of outside review as a far less troublesome ch01ce than litigation.
In addition, the introduction of outside reviewers can be Qescribed as a
necessary ingredient for'ensurmng the credibility of a procedure among inmates.
Finallx,the potential for creatlng a new and powerful constituency for cor-
rectlons among those recrulted to serve as outside reviewers’ should not “be

.roverlooked.

36 N : //

Y

5
%

e i it B R L N OISR A DU AVSTET R <7 Vio. X CEERRE - it



“

~the’ mechanism and be convinced of the iu@ortance of creat:mg an effeet:we ]

g

|

Whatever methods are employed to conv:mce admim.strators*;l as well as gtaff .
and inmates, of the value of a grievance mechanism, nothing will succeed like
an operating mechanism that is both effective and benefz.cial. This is the pri-f
mary reason-for the implementation principle of incrementalism. Expenence

has shown that the simultaneous imposition of a new program throughout an en- - R :

- tire system can be counterproductive; all of the 1atent host:.l:z.ty of staff and

suspicions of inmates rise to meet the program thh a surge of resistance.
Persuasive efforts to achieve acceptance are neceSsarxly spread thin, and the -
degree of neutrality needed for a fair trial of the program is unlikely to be
found. ,_

On the other hand, incremental implementation pefmits everyone to watch o
and evaluate the mechanism in operation on a manageable scale., If it is effec~.

- tive and f£air, th/e power of example-will win for it an opportunity to work

elsewhere as staff and inmates suspend’their natural skepticism. The incre- ‘

 mental approach prov:.d,es an opportunity to work out administrative or other

procedural kinks before systemwide or institutionwide implementation, perhaps

saving the administration from later Jhaving to make unilateral changes that

are accompl:.shed at the cost of all credlbll:.ty for the procedure.. And if i
the mechanism is plainly ineffective and unfair, the experiment can be termi-~ e
nated with a minimum of aroused expectatlons and subsequent frustration. These e
argunents for an incremental approach are equally persuasive whether a new

mechan:.sm is being mtroduced or an old one revamped.

- After informal discussions with administrators and the delivery. of a
seminar, it is time to select the initial experimental institution or program, -
The variables involved in this choice are so numexous that it is difficult to .

"prov:.de broadly applicable guidance. Primary consideration prdba.bly should.

be given to staff personnel. Generally, where staff are most competent and
open to innovation, the procedure will succeed most easily.’ Obv:.ously, for
the initial experiment the institution or program that has the best chance of
creating an effect:ve mecham.sm should be seleci:ed. Loa

*'If, on the other hand, the system, institution, or program has a lcmg
history of disturbances and. uhrest, and each component seems to possgss C e
approzimately equal advantages and. drawbacks, it may be reasonable to gelect o
the institutiofd or program that seems most :,ntractable. Thef example of a
successful grievance procedure in an :mst:.tutmn known for its volatile nature
can be extrem_ly persuasxve. : R— : x

The ‘ideal size of an expenmental site is somewhe*e between 150 and 400

inmates or participants; the site should be typical of ingtitutions or pxograms s
in the system’for which the mechanism is projected. Success in a minimum o T
security institution, for example, may not convince pe::sonnel in medium or o o
maximum. secur:.ty mst:.tut;.ons that the mechamsm can be effective for them.

=~ . “)4

selection of a test site marks the end of the initial educatmon bhaee for
adminigtrators. It is mpotf:ant that the admmistratox of the expermental

&+

site and’ his,»’her ‘chief deputlps bé fully aware ‘of the basic congepts unde 133.1\9

experiment. .

3
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L 2. Line staff ‘and inmates. Before the heginnxng of desxgn work, and.

5 ~ depending to an extent on the receptivity of the target site, it nght be L

' “advisable to try further to win over key members of the line staff and the
inmate populatton.

'=‘ S .

Among line staff, key'personnel w111 1nclude unlon or other employee
association Yepresentatives; living-unit custodial or security supervisors,
such as sergeants; training officers; minority staff members; and any others

- who are perceived as possessing a measure of influence over fellow staff mem-
SRR beg-s. ; R — i e e

e . if

"It is especially 1mportant to meet early in the developmental stage w1th “Q

" union or employee assoclation leaders, who may have a profound effect on future'' -

. ‘reactions of a major portlon of thé staff. If the staff union is fairly strong y

~ at the sites; the staff is more likely to understand and accept an inmate 5
grievance mechanism that includes outside review, since this procedure will
resemble the arbitration clause in the Junion members®- own working agreement. ,
with the administration. On the other hand, relatively new employee organiza- /-
tions that have had little experience with arbltratzon may be quite hostile .
to the idea of a grlevance mechanism w1th outs;de reV1ew for inmates.

&

e

5 Among the inmate population, it is equally important to identify early
the bona fide 1nmate leaders and begin an effort to educate them about the
‘pacure, purpose, and functions of the mechanism.. It may be difficult at times
"to identify genuine inmate leaders. It might be assumed, for example, that the
elected members of a liaison or aqvisory\council of inmates constitute the
leadership in an institution or program. As often as not, however, members.
i1 of such a council are viewed with skepticism and 'scorn by the general inmate
o " population, which may see them as admlnistratlon lackeys or self-aggrandlz1ng
TR opportunists. ’

One way to contact hcna fide leaders, at least. in an institution, is to
determine who heads the most aggressive minority self—help groups, such as
Black or Chicano cultural associations or ethnic religious’ groups "{for example,
the Muslims). Usually such: leaders will learn about plans for! implementation.
of a procedure rather~quickly and will qeek«to exerczse some/control over its B
develapment. , ‘ . /, e

e

“;;“ - Much éfﬂthéfpredesignApersuasive effbrt with staff and inmates can be

R % conducted in small groups. In some instances, it may be possible and useful

= . ii-to bring in inmates (former oxr otherwise) and staff members from other juris-

+'ws .. dictions with experience in developing and operatlng grievance mechanisms

kx> -~ based on the principles to share their experiences with individuals in the

A target institutioﬁ\or program. The sharing of experiences between institu-
tions, staff%members, and inmates sometimes can neutralize hostility and e
apprehensi;u'to the point. where people are wxll;ng to glve the pxocedure an ' )
a?’ qppcrtunit to prove itself. ‘fﬂﬁ?w : : A

{

S ".

N e
e

S If the chief a&ministrator elects. to seek help from consultants (perhaps P
‘ the ‘samé’ people who delivered the seminar for institutional administrators and
‘Gentral office pexsonnel) in the process of implementlng‘a grievance mechanism,
the outsiders also should hold pmedesign}meetlngs with small groups of line

N

/1




staff and inmates. These meetlngs w111 give the consultants a feel for the,'
institution, the people-in it, and their problems, while providing. 11ne staff
and inmates with an opportunity to check the credentials and motives of the
:consultants. e : :

- s

| _— o
- Initial meetings of consultants with the inmate leadership can be parti-
cularly difficult. Outsiders, whatever their apparent sympathies, are viewed
with distrust by inmates, who have little confidence in most of society's
institutions and conventional associations. Consultants should not be sur-
e prised, therefore, to hear some tough questions about their motives for partici-
womo . _pating in the development of a mechanism. Inmates will want to know who is

paylng for-the censultants' participation and the details of their "arrangement" e
" with the administration. In tne”veew;of,most 1nmates, the very presence of ¥
consultants means that the administration approves oft ?ﬁeeénd;that approval v

= alone is sufficient cause for susp;c1on. ; T e

.

§ ' In these initial meetings, 1t is 1mportant that the consultants speak -

v with equal frankness and accuracy to both sides. While  sometimes it may be_

possible for them to meet with inmates and staff separately and alone; the i<

usual course is to‘have staff present at most meetings with inmates. The v
most important objective of these early meetings is to establish the consul=- _
tantg? Credlblxlty as neutral, sympathetic, flexible,; and scrupulously’honest A
technlclans. - ”

o

Itlls helpful for consultants to think of themselves as servants of a pro-

. __cess.” Their task is to introduce as efficient and smoothly cperating a mech~-
anism as possible. While they will be innundated with requests for help in
solving individual, specific problems from both staff and ;nmates, they must
turn these aside and narrow - ‘their focus to the work at hand

3. The Design Process

N

oy ‘l(‘a ) : . I":-
e : F 'Huch,of’the bagis for succesqful implementation of a mechanism can. be. ede
. set/durlng the deszgn process. The key is the active participation of line

» staff and anates. , ‘, Sl 7 o =

;Ql. SeLectlon of a deszgn commlttee. slnce ‘the design committee will have
the task of taking- -the-design principles. “and molding (or remolding) a mechanism
= - C—=that” conﬁorms both to the principles and to the needs, programe, pbyslcal lay--

. out, and schedule of the target institution or program, it 1sfimportant *hat -

o " the commlttee members be selected carefully. They should be ;ntellzgent and S

' articulate enough to deal comfortably with the Telatively neijOncepts ‘dnvolved // ‘“ﬁ

" in the mechanism; they should be representatlve of .a cross’ sectlon of. their AR K

' respective constituencies; finally, it would help if they WEre, ;n scme sense, S
leaders of the staff and 1nmate communltles. : oo

" staff selectlons to fhe design commlttee usually w;ll be.made by tﬁe inﬁtizfj L ey

tutlonal or program administrators. The value of 1nc1uding on the committee
- some keéy personnel from the: officers' union or employee association is cbvious.

| g; It is equally clear that staff members thoroughly—dzsilked by the;iﬁmate gopula-”fv;
= ’ tlgn should be kept. off the commlttee. n§e>“’”? Ty )
; el e =T PR
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'”f}they have been elected, but the voting population is generally" so unlnformed

.contest.

. »/a‘detailed ‘procedure that will be capable of responding to most conceivable
~ problems submitted to it.

" hand, produces many favorable results.

- Adherence to the principles means, for the most part, that one mechanism will

. of the first and last levels.

‘ ,farlure.«

L pr@cedures have been given above in Chapterxr 1I, each of. which responds to
- different kinds of in

: ‘5,’,inst1thion, ox program. While the reallty of the unlqueness may be questlonableb‘;‘“

'. There isg | no set pattern for appointzng inmate members. In some 1nstances,.'*'1“

about the intended operatron*that the election is little more than a popularity -
Some places have used the existing inmate council for design work,
‘while others have made up a committee from the leadership of various self-help

or ethnic and cultural groups. The method of selection to the design committee
can be explored in preliminary meetlngs with inmates, whose v1éws on the matter
probably -should prevall. : :

K

2. e importance of Line staff and inmate partlclg tion in design. :
The temptatlon is strong for administrators to retire to an office and construct

In this approach, it is only after the mechanism has
been worked out thoroughly in advance that inmates and staff are introduced to
it.: While this .approach to devising a mechanlsm4ls administratively easy to
accomplish,u it rarely works.

)/amate and staff part1c1patlon in the design of a mechanlsm, on the other
- It ensures that at least a basic cadre
of inmates and staff will have a thorough understanding of the ‘mechanism's ,
purpose and operations. Those who participate in the design process, in addi=-
tion, develop a vested interest in working hard to see that "their" mechanism
succeeds. . Almost always the people selected to serve on the design committee
end up in key“9051tlons during the initial operations of the mechanism, where -’
they tend\to serve wlth 1ncred1b1e v1gor.

.7/ Given the desxgn prlnclples, which must be adhered to by the design commlttee,
,there is not much oppcrtunltv for the committee to put’ forward unworkable ox

‘fhapproprlate provisions for fncorporatlen “into the procedural structure.

look pretty much like another, with major variations coming in the composition
Neverthe-vss, désign committees repeatedly have
labored to fit the principles to their own institution or program and have
finished their work with the firm conviction that the mechanism they have de-
signed is a custom-made unique product. Not surprisingly, people are proud of
their own custom-made mechanlsm and quickly beceme 1ts most stalwart defenders
and,proselytlzers‘ ' .

J
P

a7

X,

1 Wl T
Central to the 1ntegr1ty of this process is-a clear understandlng of the
origin of the princlples. The most therough research to date iA the field of

N

correctional grlevance mechanisms indicates that unless these principles are-

The objective of the principles

Wlthout v
Inmates

dbserved, a grievance mechanism will not work.
is @ ensure a system that is credible- -among both staff and lnmates.
any . lone of the prrnclples, the procedure s;mply'w111 Jack credlbllltv.
will not use procedures that have no credlbillty, an unused proc\au

: 3' Desmgn of an agproprlate‘procedure. Sample moéels<for partlcular '

tutions- with dlfferent, peculzar needs. Inmates and”™

line etaff repeatedly ciaim:abselute uniqueness for thezr partlcular system,




}Tthelr bellef 4n it must be responded to, thb«mbre than skep*icism or denial.

S e A -
L P

Once again, the importance of partlczpe;%on is evident; by 1eav1ng desmgn

~- the hands of local people, allewances’can be made for both the perceived and -

',w1dely in composmtmon and structure. The desian committee should have the

- vious efforts that may create enemies foxr thermechenlsm.7h;

the real differences. Thus, for. example, there is no reason why the. first-level
commlttees for different living units within the same lnstltutlon,cannot(d&ffer‘~j‘

=

maximum allowable freedom to tailor tae mechanlsm to fit the needs and desnres
of its members. :

Partieular kinds of programs or institutions°may:pése special problems -
in design. The most cbvious problsms arise from rapid turn-overs (such as
in detention’ facllltles) and limited contact (such as in parole or community

‘programs) . There is no best way to. handle such variations; the mest success-

ful mechanisms in. .these difficult situations always have Been designed dlrectly'

experts or central office admlnlstrators.' e L SR
, P T .
gnothgr,lmportant aspect of design is resPect,fbg existing procedures
and programs. BAs often as possible, the design should build on whatever exists

in an 1nst1tutlon. Inevitably, 1nmates or staff or administrators will have

invested their: time and concern in existing mechanisms or -programs that may— .. _@k’

parallel oxr duplicate the function: of:a grievance mechanism. To avoid

alierating supporters of these existing mechanisms, it is better to buildon .. .7

their work if at all possible. Obviously, if exlstxng programs are substantlvely
1ncompat1ble with a grievance mechanism based on the principles, it woulﬂ be
unwise to try to incorporate them. The objective of this consideration- for
existing programs is to avoid the arbitrary and thoughtless dismissal of pre-

The design committee should meet regularly, perhaps most profltably w;th
a consultant who is weli-versed in the. fleld,of correctlonal grievance mechanlsms.

‘If a consultant is not available,  there is sufficient Iiterature on the subject

that,a&ninistrators can digest to.help the committee with 1nte1119ent gu;dance.i~

~Any outsider should-be careful not to dominate these, sessions, but, rather, ;
- should allow the committee to range freely in dlscuss1ng different ideas and B

approaches. The expert can. provade the committee mefbers with 1nformatzon on
what has been trled elsewnere 1n 51m11ar situations and with what success.

The 1ntervals between meetlngs of the des;gn commlttee should leave bofﬁ
staff and inmate menbers time to ‘discuss developments in the design with thexr
respective constituencies. If the administration is not &1rect1y represented e
on -the committee, it should be informed of developments and invited to partici-
pate in future meetiings if it has p¥ rcblems with the developing desxgn. It can .

“he fatal if line staff and 1nmates work for weeks hammering out agreement on

difficult design aspects only to have thelr ‘product rejected summarily by the

_administration. Either dlrectly or 1ndlrectly, the aamlnlstratlon rust be. .
’Lpart of’the de51gn comm;ttee s wozk. : ) , o

At the completlon of 1ts task, the_ design commzttee should hswe prepared

Y- | procedural blueprlnt detailed enongh to infoxm’ any reader of the purpose;,

nature,/jurisdxctxon, and operations of’ﬁhe mechanism.. See,; for example, the

-fmechanlsm designed by inmate/line ‘staff committee at the Kirg}and (South Carolina)
: Correctional Instxtutlon in July 1976, described in Appendixuﬂ T . V

"by staff and 1nmaces involved in the program or unit, rather than.by outs;de4~ ,aQLVWM“’f*
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“¢. Training
vc".*%j - - S
B vital aspect of successful 1mp1ementat10n of a grlevance mecﬁanlsm is - ‘Tff%s
the initial trafﬁiag given to people, involved in its operations. The purpose . =
“of the training should be te t éﬁsteffte-1nVOtved‘1nmates and staff not only I
R knowledge about the operateens*of the mechanism, buz‘also the sklxls requzred=’“" PR
0P fbr fulfillment ef thelr roles in the mechanlsm. f‘= e '

e 1. The selectlon of‘tralnees. At the flrst level ef*the mechanism,
‘ ln whatever form. emerges’ Trom the design committee's work, there generall e
w111 be staff members and inmates whose primary function is to meet-t6 édn-
- sider inmates' complalnts from- the viewP01nt of their respect £ive constltuencles.
In ‘adé 1tion, there may be a nonvoting chalrpezson deéignated to preside over
committee hearlngs. Flnally, there often w111/be Ainmate grlevaﬂv\ clerks with
clerical respon51b1L;t1es for the mechani%m._ ,

. the following breekdﬂwn “offerk some guldance on crlterla for selectlen -
of peqple fbr eachraf’these 1mportant roles: e .

J

T

O ey -d. Staff committee members -BYE usually chosen preferably from among
lunteers bV"the/lnstltutlonal or-program administrator.- Ideally, staff
Gﬁﬁlﬁt&~ members should be custodial or security personnel who work directly-
on the llVIhg unit served by the committee. Treatment staff are oftén viewed
j*as unreg;esentatlve by correctional officers and they do not have the daily,
. intimate contact with inmates that custodial staff do. It is also a plus to
s ihave a staff member who worked on the design committee serve on the initial
" operating comm;ttee since- ne/she w111 be well informed about how the mechanlsm
‘works. ) - e

“b. - Inmate commlttee menbers may be elected by a vote taken in the insti-~ ;
,tutlon or program, or thev may be %ngIQted from the orlglnal design committee. '
. Not surpzisingly,‘;nmate members ef/the design committee, after they have worked
—for several,months to put together a viable mechanism, are reluctant to step
dewn, Almastzalways they are eager to participate-in the<operatlon of the ,
_i*mechanism. quate committee members, again 1deally, should be xespected leaders“—’
of. the- 1nmete,populatlon, it is important not-to have. individuals serving on ﬁhe
“committee who are viewed as- "patsxes" of the admznlstraﬁion.‘ The advantages- of -
; fhaving a so~-called "militant" inmate-who is sometimes fiery.and disruptive: ‘but
v swho is widely respected in the populatlon far outweigh the procedural peace .
~~that may ‘bé obtained with- inme;eecomm;ttee membems who have had a 1ong hlstcry : j
of-”qgéperating" w1thfthe aﬁhlnxstratlon. ’ e L ‘ R

e

: c.' Chalrpersons may be selectgﬂ ;n a varlety of ways. They may be out» “
,.«siders, and where outside volunteers abound in an institution or prcgram,they ’
- should be.the first cholce for chairpersens. Lacking VOlunteezs} somé ‘ingtitu~
~~tions have used their own middle managers. Still others have gotten,1nmate
S ,anﬁ/staff commlttee members to-agree on a mutually acdeptable list of inmates
2 and staf to ‘serve as ehalrpersons. _Whatever the method of selection, the .
#o ] 5 should, at’'a mlnlmum, be v1ewed as trulj obJectmveflndiv1duals.

: Ind;v;duals with e:degmatic, demlnant, or authorxtarxae/
) alitA“or H&story should nevev*be selectea as chaz:persons.,,-
/




T

P , Inmate:gr& vance clefks should e ;ntelilgemg,'artlculate 1nmates
who are. famxllar with the 1nst1tutlon, well-knowa by staff and inmates, and
trn ted by the population, -The recoxdkeep;ng‘reqpirementSrof the position ¢
“mean that the. clexk must ‘be able/to read, write, and organize files. A large

- measure,qf>E§EE'1s aIso 1mp6rtant. Probab1y¢fhe best . way'to select 2 clexk

s

71 _,,/A—s~fhrough electlony in the 11v1ng unzts.ﬁ_g =

oo

The’ertten ver51on of the mechanlsm should spell out: clearly the requmre
quallflcatlons, the method of selection, fhe tenure, and a method of recall for
each posxtlon 3ust descrlbed in oraer to ‘avoid later mlsunderstandlngs. o .

LA

s -

Whene/er'p0551b1e be a profess;onalxé}bltrator or mediator. Obviously,- xf‘Wlll

not always be possible to obtg&ﬁﬁfﬁ: gerv'005ﬁof profe531ona1 arbltrators or :=t:f==

mediators, . In such.a CﬁSEf«ﬁhﬁ’IﬁllOWlng “show(d be conSLdered- ‘
,J,.;z-s'""’:""""‘f

I 5

@ Attorneys w1th experlence as Jﬁ&ocates in 1abof—management arbltratlon .
cases ‘ . o ,

e Attoxneys in Whatever fleld of practlce ] “V;ﬁ»* @
X ) Prof9551ona1 or buginess people (not attornevs), preferably w1th some (\
=" exposure. to or experlen"e in grlevance procedures. ‘ ' \“

i ¢ @ ., \

Outside reviewers should znglude minority repr@sentatlon, since many com-
. plainants will come from mlnorlty rac1a1 and ethnic groups. The prime quality
to be sought in outside rev1ewers is ob3ect1v1ty, flexibility is also extremely
J.mportant . , o S Ea

.

‘ / = !Lﬁ,
Primary recrultment soarces for ﬂut51de reviewers are local arbltratlon Ces T

" and mediation offices and pregrams. . The Amerlcan Arbitration Association, the‘fj,: ?'Ki

Better Business Bureau,’ and the Federal Mediation and Conc;llatlon:Servmce'all‘
have. regaﬁﬁal offices around the country that are 1nvolved in all. ferms of - 7

. arbitration and mediation.. These organlzations qenerally are willing to share 3‘; .  ¢

lists and to promote.the use of arbitration in a new area such as corxectlons.Lr
‘l, They usually w111;be/glad to help re?fult arbitrators and. medlators.YV e
r/
| The next most likely source is- the 1ocal bar ass0ﬂ1atlon. The labor law
sectlon of an a53001at10n is_a prime startlng area for a ‘recruitment &rlve.
The advantages of obtalnlng lawyerswagh a background in arbitration and grlevance
procedutes is twofold:> It reduces the amount of tra;nlng required for their
effective partxcmpat;on,}and they generally are genuirely neutral. Atiorneys
“in cr;mlnalxpractlce are freqpently the objects of suspxclon in correctlaﬁal
] 1nst1tut1cns from one, s;de ox the cther. R T, e : '1“0

= R,

e x ' E Cia i
The‘general cammun;ty has groups and 1nst1tutlons that are excellepyyseu:cés
of outside reviewers, 1nclu61ng local bu51ness groups, colleges and universities,

- even fraternal ‘ordexrs. The sources, then, are numerous and an adm;nistrator P

_should haVe 11tt1e1d1ff1culty 1n fznaing énd recru;tzng suitable partlclpants._

e
ot If a carxew 1ona1 system already has an 1ndéoenaent dmbudsman or commissxon
. that . revxews col plalnts, there is nO‘need to loo K‘urther for' a means of outea&e

‘ review. In Mirnesota, an ombudsman ‘appointed by the governor receivés and responds N

At&%he final level of review 1n’EKé mechanlsm, the outside rev1ewer should g

=g

to inmates' Cmmpﬁaints._ There is no reasen why the fmbﬁﬁsman there could not serve““'
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as fﬁe cutside réviewer at the fimal level in an administrative grleéance mechanism
for inmates. Similarly, in Maryland ‘the Inmate Grievance Commission could be the -
level of outs*de reylew for a mechanlsm that embraced the design pr1nc1p1es.

2. -Training sessions. Trainlng for participants in the flrst level
of a mechanism should take about two full days and should be conductea,‘at
least in the experimental unit or program, by outside consultants. The most
, effectlve device for 1nstruct1ng committee members has. proven to be simulated
hearings involving eéxtensive role-playing on the part of inmate and staff
trainees. After an initial opening session in whic¢h principal administrators
can reiterate their support and enthusiasm for the procedure and questions
about the procedire. can be dlscussed, the training should move 1mmedlate1y

into simulations.

In the simulations, roles should be assigned for a hearing on a mock

“ grievance without additional preparation on the part of role players. It

is impertant that the subject matter of the grievances be real issues in the
institution or program where the training is occurring. The grievances should
be developed carefully to demonstrate the confused intermingling of policies,
issues, and 'allegations that will be characterlstlc when the committee under-
takes its regular duty under the procedure.

The role players generally will structure a hearing with excessive formailty

because of their prior experience in the courts and in the prison disciplinary

-context. Naturally, the first hearing will be ragged, as the role players .

struggle with their new tasks. It is preferablerif the simulations can be
- videotaped, so that the role players can take a more direct part in the critique

following the simulation.

After the simulated grievance is resolved or'after the hearing has pro-

not dominated, by the trainer should occur.
mate trainees themselves pinpoint and discuss their mistakes as much as possible.
Very quickly, after only,. two or three simulations, the trainees will emerge
w1th an’ accurate perceptlon of how committee meetlngs should proceea.

.ceeded sufficientiy, without a resolution, an assessment tkat is guided, but

It is best to let staff and in-

) ‘ After a series of 51mu1atlons,,whlch can end whenever the‘group of trainees
- demonstrates a reasonably gocod grasp of the hearing process, the trainees should
be split up into séparate’ role groups.
committee members, chairpersons, and clerk to review with them the skills and
practices pertinent to their distinctive tasks.

Trainers should work separately with

The training session should end with a wrap-up session to review the train-
Some of the latter include making sure
thata hearing room, as well as office space and equipment, is available to

the committee; seeing that forms in sufficient quantity are available through~

ring-and anticipate start-up problems.
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~out the institution or program; providing clerks and committee members with
suffzclent freedom of movement to accomplish their tasks; and, where necessary,

Vmaklng arrangements for deulgnatlon of their committee tasks as full-time, pald
instltutional JObS. ~ :
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Training requ1rements for the outside zev;ewers are gquite dlfferent and -
will depend on the degree of expertise and experience of those recruited to
participate. Professional arbitrators and mediators will need llttle moxre
than a general introduction to correct10n> -and a description of the specific

igrlevance mechanism under which they will be holding hearings and rendering
. opinions. For recruits with no prior exposure to arbitration, the general
+ iptroduction to corrections and a briefing on the procedure will have to be
" supplemented by training in arbitration. This can best be arranged through
- the training division of the American Arbltratlon Association which, for a

reasonable fee, can put together a one~ or two-day seminar for potent1a1 out-
side reviewers.

T

There are abundant arbitration decisions‘available as examples for pros-

pective arbitrators, since well over 60 cases have gone to arbitration in

California and New York.

Once initial training is accomplished, some sort of machinery must be
created to ensure that a continuing program of training is established and
maintained. A cadre of trainers for such ¢ program already exists among the
initial committee members, chairpersons, and clerks; they should be used ex~
tensively in establlshlng a prermanent training program, =

D. Orientation

A frequently neglected aspect of the implementation process is adequate
orientation of staff and inmates. Outsiders and administrators alike tend
to assume that the czrculatlon of written copies of a new policy or procedure
is enough to inform everyone in a system or 1n§t1tutlon. The evidence sharply
contradicts this assumption. One survey of grievance mechanisms in correctional
institutions found that the majority of inmates questioned about the mechanism
available to them not only were uninformed about its operation but also were

llgnorant of its very existence.l Obviously, inmates cannot make effective use

of a grievance mechanlsm they know nothing about.

1.  Staff orientation. It is generally more difficult to orient staff
than inmates, primarily because it costs more to assemble and talk to the staff.

- While treatment staff members tend to meet fairly regularly with their super-

visors, corrections officers generally get together only for brief periods at
shift changes (usually 10 to 15 minutes, at most). These shift change assemblies
are too short and disorganized to serve as an occasion for lnfoxmlng coxrectional -
officers about the purpose, functions, and’ potential benefits of'the mechanism -
and for responding to their questions and apprehensions. This meahs that the

'process of staff orientation must be conducted virtually on an 1ndlvadual basls.

Individual staff orientation can be accompllshed in several ways. One

-. obvious method, although a time-consuming one, is to have staff personnel on '

1

the design committee and the initial staff/lnmdte grievance committee circulate
on a regular schedule to every post in the 1ns€1tut1@n of all three shlfts.

lGr:.evance Mechanlsms in Correctnonal Institutmons, op. cxt., y. 9.7 :
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¢ of the procedure. N : , i

Another more economical method is to insert an hour's orientation into the
Yingervice" training for correctional staffs conducted in most institutions.
This inservice training generally provides correctional officers with an

- opportunity for annual review of certain rules, procedures, and skills, and

in the course of 12 months each officer: dgenerally rotates through the train-
ing. In évery case, introduction to the mechanism should be conducted by
staff who either partlclpated in the design or have a xole in the operations

. 1
\ R
. VY

Proper orientation of staff is critical. Unless staff apprehensmons and
hostility toward the mechanism are at least neutralized, there is' every likeli-
hood that the mechanism will never get a fair trial. In the "total" environ-
Ment of a prison, it is not difficult for a determined staff to bring to bear
insuperable pressures against those who are trying to operate a grievance
mechanism. The pressures exerted, moreover, can be so subtle that they are -

virtually undetectable by administfators»or outsiders.

It is never possible to win the confidence of an entire staff. There
will always be a small core of officers who will remain adamantly opposed to
the entire concept. At the other end of the spectrum of response, there is
a small core of officers who will welcome the mechanism and encourage its use.
The obvious target of the orientation program should be that large group of .
staff in the middle who are concerned about the impact of the mechanism but not

predetermined to destroy it or promote it. Orientation for them should emphasize

the positive contributions to institutional stability and the potevtial benefits
for staff that the mechanlsm offers.

One argument adopted widely by administrators in persuading subordinates
to accept a grievance mechanism is that pressure from the courts will make the
introduction of grievance machinery inevitable anyway. The obvious corollary
to this argument is that it is better for the prison system itself to begin

- to design.and test possible approaches to handling grievances than to leave

the 1n1t1ative to the courts. Thus, staff resentment against judicial inter-

 vention in corrections @an become a stlmulus for winning acceptance of a

mechanlsm.

An integral part of the administrative structuring or orientation is the
creation of a continuing program‘for informing newcomers to the staff about
the mechanism. Such an orientation program:should be undertaken as a regular

~part of the duties of staff'who serve on the’inmate/staff grievance‘committee.

, 2, Inmate orientation.- The captlve nature of the inmate audlence makes
it easier 1oglst1cally to provide them with an orientation on the mec¢hanism.

. 8till, many of the same attitudinal problems encountered in. introducing the

mechanlsm to staff must be dealt WIth in provxding an orientation for 1nmates.

\§ .o S

The key to a euccessful orientation of inmates is use of fellow inmates

" to conduct it. No oneé in the institution has as much credibility with inmates

as other. dnmates. Those who helped design the mechanism and hold important
roles in its operation must be the ones respon51b1e for introducing it to the

* - general populatlon. This is another important reason for 1nvolv1ng bona fide
g inmate leaaership§1n the de51gn prc&ess and on the 1n1t1a1 1nmate/staff comm;ttee.’

o
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As with staff, thsze ave a number of possible appzoaches to the dellvery

. of orientation to inmates. The prlnclpal varying factor is the degree of

security, of the institution o6r program. The optimum method for delivery is

in small groups of from six to 10 inmates, with an explanation of the mechan;sm

being given by the committee members. The meetings should also provide the
population with an opportunity to ask questions and express doubts about the
mechanism, If the orientation immediately follows initial training, any out~-
siders who help in delivery of the training might join these small groups to
support the committee members, who, as vet, will have had no experience with
an operating mechanism. Another approach may be to have a team of inmaté
personnel, together with outside advisors, circulate throughout the institu~
tion, speaking to groups of inmates from each tler, gallery, cellblock, or
other approprlate living unit. :

The use of outsiders as an adjunct to inmate orientation can be limited

to the first time a mechanism is introduced into an institution or program.
‘Thereafter, experience as committee members should make the original inmate =

participants familiar enough with the workings of the mechanism to conduct
future orientations by themselves. Also, as with staff, arrangements should
be made immediately to create a. permanent program of orlentatlon for incoming
inmates. ,

All of these personal, oral efforts at orientation sheuld be supplemented
by disseminating to every inmate and staff member a written copy (available
‘in both English and Spanish or other approprlate foreign languages) of the
mechanism, spelling out the definition of a grievance and. the operatlons of
the mechanism and giving the name of the nearest available grievance clerk.

One of the advantages of a grievance mechanism that uses inmate grievance
clerks is that the point of entry to it is ancther inmate, who frequently is
willing and has the time to sit down with a prospectlve complainant to discuss

.both the mechanism @nd the grievance. There is some evidence to suggest that

inmate intake is an essential ingredient in a credible mecham.sm.2 This may
be due to the recurring need fox an orientation on the procedure whenever a
specific grievance arises for an individual inmate. Since introduction to the

‘procedure .comes during a newcomer's initial orientation period, when he/she

is bombarded with descriptions of dozens of programs, rules, and regimens,
there is great need for a readily available refresher course on the mechanlsm
when a grlevance actually arises.

Orxentatzan of inmates in an institution is relatively easy, makzng sure
that parolees or participants in community ccrxectlcnal programs receive an .
adequate introduction to the mechanism is infinitely more difficult. Usually
such(people want to keep their contacts with the parole or other supervising

“agency at a minimum; they are extremely reluctant to "file grievances concerning
supervising off;czals or the rules of theixr supervxs;on ﬁor fear of Jeopaxdleng

v
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their liberty; and, finally, the supervising officials generally entrusted .
with disseminating information to the people under their supervision are nat
enthusxastlc about telling their clients how to file grlevances.

All of these factors mean that special efforts must be taken in an ofienta-~
tion program for offenders in community programs. There should be direct mail-
" ings, scheduled conferences with supervising personnel and others involved in
the mechanism, and scheduled times during which people familiar with or in-
volved in the mechanism can be available for phone or personal conferences to
..explain the mechanism to inquiring participants. Whatever introductory efforts j
take place initially should be followed up at regular intervals with written
reminders of the mechanism and notice of grlevances that have arisen in the
program and been favorably resolved. o

These orientation steps may appear insufficient to some and overdone to
others. The small amount of study that has been done on prison grievance
mechanisms to date indicates that a rigorous orientation program that involves
line staff and inmates directly in the dellvery‘ls essential to creating a

- successful mechanism.

S

e E. Monitoring .

. Any system to curb the abuses of a bureaucracy is liable to become opera-

tionally flabby after an initial period of enthusiasm for it passes. The prin- :
‘. cipal danger is that the mechanism will be co-opted by the agency that is : ' ;

supposed to be policed. One need look no further than the federal regulatory

‘structure to find an example of this process in operation. .

Provision for recordkeeping is desigred to permit effective monitoring. 4 o
Monitoring of a correctional grievance mechanism must ensure that the opera-
tions of the mechanism conform to the design, prevent the occurrence 6f re-
prisals against inmates who make use of the system, and ensure that decisions
under the mechanism are carried out. While the first and third of these pur-
poses are common to all administrative monitoring processes, the second is ‘ :
particularly important in correctional institutions. The fear of reprisals
on the part of inmates, whether or not objectively justified, is a perception
that must be dealt with reallstlcally and effectively. To allay that fear, it -
may be wise to rely on monltorlng by individuals who, at a minimum, .are extra-
institutional and who, at best, are totally 1ndependent of the correctlonal
structure. . - : g

Thus the monitoring structure should operate at several different levels. : IR
At the first or living-unit level, the unit supervisor should check constantly
with the grievance clerk on the status of grievances, compliance with time limits,
and the scheduling of committee hearings. At the. superlntendent's level, some -
administrator . should be designated to regularly audit the operation of the L
institution's.mechanisms: Such an’ audit should be designed to pinpoint break= Y
- downs in effectiveness and timeliness, to expose instancegs of overt or covert RN
fteprxsals, ‘and to ensure that promlsed resolutlons are dellvered on time. ' ‘

At the extra—;hstxtutxonal 1eve1, it may be necessary to 7Treate an
elaborate system for compiling data on the mechanism. An example of this is
‘the sophistxcated system developed by the California Youth Authorlty, which

oyt
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absolute npmber of grievance submigsions that, once achieved; make a mechanism

computerizes data on every grievance submitted. The kind of profile provided
by the system, which gives basic information on operations in living units as
small as 25 to 50 inmates, can be invaluable to an administrator whose task
is to monitor the mechanism. It is no less invaluable for the administrator
who uses the data system as a means of pxnpolntlng'problem areas througnout

“his or her jurisdiction. _ : -

- It is also helpful to have extra-institutional, departméntal, or agency

‘personnel frequently visit and inspect directly the operation of the procedure.

Such departmental monitors can make sure that institutional audltors are doing
their jobs competently and thoroughly. o

Finally, it is helpful in keeplng a mechanzsm totally-honest to have non~
correctional monitors regularly examine it., They should be seeking much the
same information sought by departmental monitors, but the objectivity of

‘their perspective may help them see problems missed by correctional monitors.

More importantly, the presence of out51de monltors will be convincing ev;dence

-of the admlnlstratlon s desire to keep the ‘mechanism- c*edlble.

© F. Evaluation

Administrators may institute grievance mechanisms for many reasons, and

‘determining whether a particular mechanism is meeting ites intended objectives

is not easy. As indicated .earlier, responding administrators in a 1973 survey
of adult correctional institutions identified some of their objections in
establishing a variety of mechanisms (ranked in descénding order of priority):

1. To provide all inmates with opportunltles to voxce gr:evances
~ and receive an official response g -

2. To assist management by identifying institutionalbproblems
3. To reduce inmate frustration

4. To aid in the rehabilitation of‘inmates

5. Toﬂredude the level of violehceéin\éhe_ihstitution

6. To reduce the amount of litigation.3

Based on these stated objectives, two fundamental criteria for determining

whether a grievance mechanism is working can be articulated. The first is

volume: Do inmates, in fact, use the mechanism to express and seek redress of

‘their grievances? The second criterion is effect: Do complaints submitted to

the mechanzsm result in clarlflcatlon and change of pollczes?‘

These criteria are relatlve, flexible, and contingent. There isono

N
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3V1rgiﬂéa McArthur, “Inmate Grievance Mechanisms: A Survey of 209
American Prisons," op. cit., p. 41... L
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successful.” Thus, if inmates are willing to use the mechanism available to

\3 .~ them and submit numerous grievances, then that mechanism probably can be
&& 7 considered effective. 1If such a mechanism actually responds to the grievances
RN ff submitted and, in addition, brings about clarification or change in living-

BN unit, institutional, and departmental policies, then that mechanism clearly

can be considered effective.

Reasons for selecting these criteria are obvicus. If inmates refuse to
submit grievances, for whatever reason, the mechanism cannot be said to pro-

0 vide meaningful opportunities to voice grievances and obtain official responses;
it cannot identify institutional probklems and thereby improve management; it
cannot reduce inmate frustration or promote rehabilitation. Similarly, a pro-
cedure unresponsive to complaints about policy limits the opportunity presented
to inmates to voice grievances, impedes the identification of 1nst1tutlonal
policy problems, and reduces inmate frustratlon only partially. :

These criteria admittedly are crude. The problem of developing more
; sophisticated and detailed criteria that take into account the almost infinite
o number of variables that must be considered in measuring the impact of a
grievance mechanism simply has not yet been tackled by evaluative researchers.’
e kil mOTe: speczfle criteria are ‘eveloped, these crude measures will have to
i ’ sufflce. :

The design and implementation of an effective grievance mechanism ob-
viously represents a challenging task of administration and leadership. With-
out extraordinary commitment and skill on the part of administrators, an effec-
tive mechanism cannot be established. Resistance to effective grievance mech-
anisms is powerful, and only a massive effort embracing the kind of planning,
training, orlentatlon, monitoring, and evaluation described above, can hope
to overcome it.

50
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CHAPTER 7. LEGISLATION AND THE GRIEVANCE MECHANISM

Should a state or other appropriate governmental unit move to legislate
a grievance mechanism? While a number of states already have done so,l parti-
cularly those that have created an independent ombudsman, there remazns a. lel-
sion of oplnlon on the subject.

Some of those who argue against legiglation contend that a statute is too
restrictive and limits the ability of administrators to fashion varied mechanisms
responsive to the needs of particular institutions or pregrams. Legislation
which spells out minute directions for & particular mechanism well may restrict
an administrator's options. On the other hand, if a statute were to embrace
the principles of design and implementation advocated in this Manual, while )
leaving the development of specific mechanisms to admlnlstrators, staff members,
and inmates, this objection might be overcome.

A more serious problem exxsts in those Jurlsdlctzons where @olltlcal opposi-
tion to the concepts included in the principles is sufficiently. strong and ox-
ganized to nullify the possibility of enactment of a statute that embraces the
principles. The passage of an emasculated statute is liable to be counter-
praductive for an administrator sesking to institutional.ze a mechanism based
on the principles. Key opponents.are likely to point to the statute as defznzng
the maximum allowable limits for a gr;evance handllng program.

If, however, political dszlcultles—canrkﬁ»swe;cameeand%theesxatnteethaxeeﬁﬂee_ﬁ,e,W,Mm

emerges from the legislative prdcess provides guidelines similar te the princi-
ples, the advantages for an administrator can be considerable. The existence
of legislation makes the establishment of a grievance mechanism an inevitable
and legitimate enterprise. Staff still may not like the idea, but they know that

1Cal:.fornz.a (fcr the Youth Authorlty), Hawall, Iowa. Kansas, Marylana,

Mldhlgan, Minnesota, New York, and North Carolina. , S o
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their administrator has no choice but to'make an attempt toﬁfuli;ll his or

her statutory obligations. Thus, legislation makes the initial education of
midlevel administrators and staff easier by shifting emphasis during this early,
critical period from whether the program should be undertaker at all to how
best to proceed with the implementation process.

Thus far, two states have adopted legislation for a grievance mechanism
based on the principles.. In California, the passage of a statute marked the
culmination of a long period of experimentation and expansion for the California
Youth Authority. The statute there codified .the experience of over three years
of work. Based on its evaluation of that experience, the Youth Authority draft~-.
ed the basic legislation which was passed without amendment.

The experlencerf New York was far different. While the State Department
of Correctional Services was in the midst of fashioning a first experlment with
a grievance mechanism in one unit of one of 1ts institutions, the legislature
had a rare and spontaneous spast of reform that made possible the enactment of
a statute creating grievance mechanisms for the state system of corrections.
Reform factions were pushing for the establishment of an ombudsman; the depart-
ment wanted to continue its experiment with a mechanism based on the principles;
the governor's office wanted some effective action quickly. The results pre-. .
dictably were mixed.3 While the concept of inmate participation was preserved
in the act, outside review was to be provided either directly by the Commission

- of Correction, a watch-dog committee of three citizens appointed by and re-
/sponsible -to the governor, or by arbitrators whose part1c1pat10n in the mech-
"anism would be administered through the chm1551on.

By making the Commission of Correction an integral part of the mechanism,.

‘the legislation added an unnecessary and cumbersomg level of review. Some 18

months after the enactment of the statute the role of the Commission has yet to

. be worked out in an acceptable fashion and the Commission-has proven to be a

major and continuing ‘structural bottleneck in the mechanism. Its direct in-
volvement in the mechanism, on the other hand, has caused the reconstituted
Commission little else but grief. 1In all other aspects of its duties and func-
tions the Commission monitors the activities of the department, -but its opera=
tional involvement in the mechanism requires it repeatedly to review and rule

. on decisions of the department in specific cases. "Relations between the Com-~

mission anﬁ the Department have deterlorated badly.

Another unfortunate aspect of the New York leglslatlon was its abandon- .
ment of the implementatlon principle of incrementalism. The shatute required
all of the State's institutions for adult offenders to have operating mechanisms

within 180 days of passage of the bill. This required immediate preparation for

the simultaneous introduction of a mechanzsm/ln 25 different institutions serving

a population of over 16,000 inmates. The department s;mply did not have resources
-for the training and orientation necessitated by -the leglslatlon. What little
_out81de help %he state could procure was spread so thln, its 1mpact was marglnal.

-
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F%r a copy of the California 1eg151at10n, see Appendlx B.

pr a copv of the‘New York leglslatlon,aTee Appéndix»C.'
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When all 25 1nst1tutlons in the state began generat;ng grievances, the
admlnlstratmve burden was simply overwhelming. It toock the Department of
Correctlonal Services some eight months to unﬁangle the,snarl and begin re-
spondlng #ith some degree of regularity and comprehensiveness. It is still
not clezxr whether the early admindstrative difficulties encountered by the
New Yaxk mechanism, which resulted repeatedly in long-delayed responses, were
so serlous as to destroy beyond recovery inmate credlblllty in the process.

The contrasting experiences in Kew York and California point out some
clear paths for legislators considering the passage of a statute mandating
correctional grievance mechanisms, The legislation should be broadly drawn
and should be based on the principles. If the legislation is to precede the -

. introduction of a mechanism, as in New York, it should include the principle

of incrementalism, thereby allowing the correctional system to proceed with
the introduction of a mechanism on an institution-by-institution or program-
by-program basis. This can be done by simply allowing a reasonable time,

say 18 to 24 months, to complete implementation throughout the system.

- The enactment of legislatlon ensures the institutionalization, of a
mechanigm--at least in so far as institutionalization is possible in. any
large, bureaucratic structure. Future administrators may dewemphaeaze the

_1mportaqce of the mechanism, but they can never ellmlnata/‘; by administrative

fiat. Expungement will require legislative appeal.
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APPENDIX A BRI e

Text of the Procedures Enacted by the
Design Committee for the Kirkland e
Correctional Instituticn's Immate . e

~ Grievance COmmittee - July 13, *976 . T

3

Article 1. Partxczpatlon by elected inmates and by 11ne staff in de-
signing procedures and in resolv1ng grievances. -

Sec. 1 » There shall be three {3) Inmates an@ three (3) Staff members
- c on the Committee, - , S |

igec;;ze‘ The seventh (7th) member of the committee "The ChairmanﬁJwillv, R
’ : be a non-voting member, preferably on a rotating basgis:.” : L

.
3y

" SBec. 3 There -shall be tvo (2) members of the Commmttee appointed each = o
month consisting. of _one (1) Inmate and one (1) staff member . e >
to do 1nvestlgat10ns,“ie«Qeeded, on an alternating basis, and
to attempt informal resolutions- tu~cr1evances. Othexr Committee
members shall do the same as needed. e .

Sec. 4 The purpose of the Commlttee shall be to 1nvestlgate complalnte\\ ———
when necessary, "and make recommendations. .

Sec. 5 The Committee,shall select a clerk to handle the written grie- .
- vances and copies shall be made of same. The clerk shall serve
as long as his job performance is good, and shall be replaced
cnly by a two~thirds {(2/3) vote of the Committee. ' ; S

Sec. 6 : Every inmate has-a right to bhe seen,by the Commlttéé'and=to be
. p , - represented by himgelf, another inmate, staff member, institu-
’ tional employee, or voluniteer regularly partlclpatlng in
instit utlonal programs.

Sec. 7 : /Every grlevant who desires his complalnt to be heard by the »
~ Committee but who desires to be represented at the COmmAttee S
i by another person must also be present at the hearing.: } Ta.

. .

Article 2. : Defin;tlon of a Grievance.
Sec. 1 A grlevance is an act and/or pollcy, wrlt*en oxr unw:mtten in ; ' § |
' - ﬁhich an inmate feels that his personal and/or human and/or , T

cohstxtutlonal rxghts have been lnfrlnged upon.

sec. 2 ' a gr;evance w111 1nc1ude complaznts aga1nst ‘the snbstance ofi
o pOllCleS as well as their appllcation. \ J _ K

' Sec. 3 The Committee shall\not be responsable for determin;ng ghllt
‘ s or innocence on charges that _may be. brought before the Aﬂ—

justment Committee, but~cha11enges of dlSclplInaIY and/ox T A
procedures w111 be handled by the»Committee. T R R TR

55




h Ar?icl; 3.
éeq. 1
. Sec. 2
S§c. 3

Sec. 4

" The Route of Grievances.

The "Inmate;GrievanEe-Committee" shall be the first level.

 The "Warden" shall be the second level.

The "Commissioner" shall be the third level.

The “Axbitrator" shall be the fourth level.

*¥*Special Note*** On Departmental issues theVWérden shall receive a

copy of the complaint ‘and it shall be forwarded to ) i
the Commissioner for a rullng. -

Article 4.

Sec. 1

Sec. 3

N

Sec. 4
Sec. 5
Sec. 6
‘Sgc. 7

Sec. 8

Time Regquirements.

The grievant has five (5) working days after occurrence of

‘any specific incident in - which to file his complaint.

Policy grie?ances may be filed at any time.

:Qhe~gumngteefSEa11‘;g§ngndr -o-grievant as soon as p0551b1e,

not to exceed five {5) working days.

The Warden shall respond to grievant as soon as possible,
noct to exceed seven (7) working days.

The Commissiorer shall respond to grievant as soonias‘pos—
sible, not to exceed five (5) working days.

The Arbitrator shall respond to grlevant.as soon as p0551b1e,
not to exceed ten (10) working days.

The grievant has two (2) working dayq to decide 1f he is to

" appeal a dec1s1on to the next level.

The grlevant has the right to appeai to the next level if
the t1me llmlt is exceeded without- hls perm1551on. T
The grievant may extend the time limit at any level if he
S0 de51res. }
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Procedural Guidelines:for the Inmate. .
Grievance Committee . _ ' R
P 1. There will be a review of the grievance procedure in 90 days from the \ =
b , ~~ start of the actual commlttee, to determlne what, if any changes should ’ ﬂ
4 v be made. : , =
,i : - After review, general electiors will be held for committee members.
' 1A. Inmate members of the Design Committee will serve as members of the
Grievance Commlttee fox the 20 day trlal period.
~ 2. Upon electlon, committee members will ser35~for a perlod of six (6)
“ months. :
3. "All committee members shall be able to run for re-election if they so
. desire.
A
; ! /
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APPENDIX B

Excerpt from Welfare and Institutions Code
Relating to the California Youth Authority

Assembly Bill No. 4099, CHAPTER 710
An act to add Section 1766.5 to the Welfare and Institutions Code, re~
lating to -the Youth Authority.

(Apﬁroved by Governor September 2, 1976. Filed with Secretary
of State September 3, 1976.) !

LEGISLATIVE COUNSEL'S DIGEST

AB 4099, Torres Youth Authority: wards--grievance procedure.
Existing law does not provide for a grievance procedure for wards of s,
the Youth Authority.

This bill would require the Director of the Youth Authority to estab-
lish and maintain for wards a grievance procedure, as specified, 1nc1udlng
participation by wards and employees of the authority, written responses,

. priorities, representation, safeguards against reprisals, full hearings,
appeals, advisory arbltratlon, as specified, monltormng, annual evaluations,
and related reports.

The people of‘thé State of California do enact as £bllows:

SECTION 1. Section 1756.5515 added to the Wéifare and Institutions
Code, to read: ' : :

1766.5. The director shall establish and maintain a fair, simple and
expeditious system for resplution of grievances of all persons committed
to the Youth Authority regarding the substance or application of any written
or unwritten policy, rule or regulation of the department or of an agent or
contractor of the department or any decision, behavior or action by an
employee, agent or contractor or by other person committed to the Youth
Authority. fThe system shall:
(a) Provide for the participation of employees of the department and

of persons committed to the Youth Authority on as equal a basis

and at the most decentralized level reasonably possible and feasible

in the design, implementation and operation of the system;

(b) Provide, to the extent reasonably possible, for the selection by
their peers of persons committed to the Youth Authority as partic-
ipants in the design, implementation and operation of the system;

(c) Provide, within specific time limits, for written responses with

. written reasons in support thereof to all grlevances at all
dec1sxon levels within the system, ’

t : ‘ e
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(d)

(e)

(£)

(h)

v {d)

A

e, T,

.

Provide for priority processing of grievances which are of an
emergency nature, including, but not limited to, matters which
would, by passage of time required for normal processing, ke
made moot and matters in which delay would subject the grievant
to substantial risk of personal injury or other damage;

Provide for the right of grievants to be represented by another
person committed to the Youth Authority, by an employee, or by
any other persocn, including a volunteer who is a regular parti-
cipant in departmental operations;

Provide for safequards against réprisals against any grievant or
participant in the resolution of a grievance;

Provide, at one or more decision levels of the process, for a full
hearing of the grievance at which all parties to the controversy and
their representatives shall have the ogpportunity to be present and
to present evidence and contentions regarding the grievance;

Provide a method of appeal of grievance decisions available to

all parties to the grievance, including, but not limited to, final
right of appeal to advisory arbitration of the grievance by a
neutral person not employed by the department, the decision of such
arbjtrator to be adopted by the department unless such decision is
in violation of law, would result in physical danger to any persons,
would require expenditure of funds not reasonably available for such
purpose to the department, or, in the personal judgment of thé
director, would be detrimental to the public or to the proper and
effective accomplishment of the duties of the department;

Provide for the monitoring of the system by the department with an
annual report regarding the operation cf the system to be filed with
the Legislature, with the Aftorney General, and with the State Public
Defender, and further provide, pursuant to contract or other appro-
priate means, for an annual evaluation of the system by a public or
private agency independent of the department to the extent necessary
to ascertain whether the requirements of this section are being met.
The results of which evaluation shall be filed with the department,
the Legislature, the Attorney General, and the State Public Defender.
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APPENDIX C

Excerpt from the New York Correction Law

Correctional Institutions--Grievance Procedures--Inmates
Memoranda relating to this chapter, see pages A-306, A-332
CHAPTER 866 .

An Act to amend the correction law. In relation to grievance procedures
for inmates of state correctional institutions. %

Approved Aug. 9, 1975, effective as provided in section 2.

The People of the State of New York, represented in Senate and Assembly,
do enact as follows:

Section 1. The correction law is hereby amended by adding thereto
a new section, to bhe section one hundred thirty-nine, to read as follows:

8 139. Grievance procedures

1. The commissioner shall establish, in each correctional institution
under his jurisdiction, grievance resolution committees to resolve grievances
of persons within such correctional institution. Sucn grievance resolution
committees shall consist of three persons at least one of whom shall be an
inmate of such correctional institution.

2. The commissioner shall promulgate rules and regulations estab- ' -
lishing such procedures for the fair, simple and expeditious resolution
of grievances as shall be deemed appropriate, having due regard for the
constitutions and laws of the United States and of the State of New York.
Such procedures shall include but not be limited to setting time limita-
tions for the filing of complaints and replies thereto and for each stage
of the grievance resolution process.

3. A person aggrieved by the decision of a grievance resolution com-
mittee may apply to the commissioner for review of the decision. ‘The com-
" missicnexr or his deputy may take such action as he deems appropriate to
fairly and expeditiously rxesolve the grievance to the satisfaction of all ' : §
parties. If the resolution of the complaint by the commissioner or his . ' ‘
deputy is deemed unsatisfactory, by any party to the grievance, at the re-
quest of such party, the commissioner shall refer the matter to-the state
commission of correction for review and recommendation. The commission may,
if it deems it appropriate, delegate its function under this section to an
independent arbitrator. A copy of the commission's. recormendation shall
be promptly forwarded to the parties and to the commissioner. If the com-
mission's . recommendation is rejected by the commissionexr wholly or in
part, the commissioner shall state his reasons for such rejection in wrltzng
and both the commission's recommendatlon and the commxss;oner S reasons
shall be made publ;c. :

61 o B




k)

'8 2. This act shall také effect on the one hundred eightieth day after
it shall have become a law.

Correctional Institutions—-Grievance Procedureés-—-State Facilities
Memorandum relating to this chapter, see page A-332

CHAPTER 867

An Act to amend the correction law, in relat;on to grievance procedures
at state correctional facilities.

Approved Aug. 2, 1975, effective as provided in section 2.

The People of the State of New York, represented in Senate and Assembly,
do enact as follows:

Section 1. Subdivision one of section one hundred thirty-nine of the
correction law, as added by a chapter of the laws of nineteen hundred seventy-
five entitled "An Act to amend the correction law, in relation to grievance
procedures for inmates of state correctional institutions", is hereby amended
to read as follows: '

1. The commissioner shall establish, in each correctional institution
under his jurisdiction, grievance resolution committees to resclve grievances
of persons within such correctional institutions. Such grievance resolution
committees shall consist of #hree five persons four of whom shall be entitled
to vote ak—deast-ene, two of whom shall be am—immate inmates of such correc-
tional institution, and:a non-voting chairman.

i

*
§ 2. This act shall take effect on the same day that a chapter of
the laws of nineteen hundred seventy-five entitled "An Act tb amend the
. correction law, in reélation to grievance procedures for inmates of state
correctional institutions",l takes effect.

v

Additions in test are indicated by underlinéf deletions by crossout.

1

1975 M‘:Ki.‘nney‘ Session Laws, Chapter 866.
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