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A. 

EXECUTIVE SUMMARY 

THE ROLE OF THE PROSECUTOR IN Crm.RGING, LEGAL COUNSELING, 
SCREENING AND DIVERSION DECISIONS 

During the last ten years a considerable amount of .study has 
been directed towards seeking improve~ents in the Criminal 
Justice System. Through the Law Enforc~Dent Assistance Admin
istration (LElv\) I various national cOITnnissions dand congressional 
legislation massive efforts have been made to e~fect an improve
ment in the major components of the Criminal Ju~tice System; 
the police I the courts I and the correctio;1al in-sti tutions. 
However, the increasing rate of crime coupled \-lith the. obvious 
continuing inadequacies of the current systems of apprehension, 
adjudication, processing, and correction suggest that great 
opportunities for improvement still exist. 

Analysis of the Criminal Justice System suggests that the 
prosecutoral charging decision is ~ crucial element of the 
system and serves as a key mechanism in establishing the overall 
efficiency of the initial stages of the Criminal Justice System. 
It is at ~he charging interface, at which the police functions 
involving 'arrest on the basis of "probable cause" first comes into 
contact with the court function of determining whether a criminal 
event f~:as taken place "beyond a reasonable doubt". In fact, the 
prosecutor serves as the means by which the State converts' 
apprehension of potential criminals to a initial determination 
of guilt leading ultimately to correction and sentencing. . 
Ultimately, the prosecutor, as the chief law enforcement officer, 
must make the d~ci~ion as to whether or not an individual 
apprehended by 'the police is to be charged by the State for 
an offense and brought to trial, or screened out of the system, 
or aiverted i~to some non-judicial process involving education 
and rehabilitation. 

" 

Nationwide, police officials, prosecutors, and court officers 
are increasingly recognizing that criminal trials are one of 
societyts scarce resources, and that this resource cannot be 
squandered foolishly on defective cases which cannot be won. 
Eff!=ctive and judicious screening in the stationhouse can 
prevent weak· cases from usurping the publicly-paid for efforts 
of police officers, prosecutors, public defenders, judges, jurres, 
withesses and detention facilities, from initial judicial 
appearance through preliminary hearing, indictment and arraing
ment to trial, only to be tossed out at that later stage because 
of error or evidentiary lack existing sirce the time of arres~. 
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It has long been recognized that one of the great issues within 
the Criminal Justice process is the di·fficul ty of realistic 
interpretation of the la\'IS which def~ne crime and criminal 
action. If every Im-; on the books, ranging fr(1).m sim21e crime 
involvi-hg jay-walking and operating on Sunday \:,ithout a license, 
to major felonies ,-lere enforced, with equal '*'igor and without 
interpretation, a very considerable segment of the civilian 
pqpulation would be involved in some aspect of the Criminal 
Justice process all of the time. It is in reality, the chief 
prosecutor (the District Attorney) who must make that interpretation. 

One method by which the Criminal Justice System could conserve 
.resources is by the District Attorney and the Police Depax;tment 
cooperating to have Assis.tant District Attorneys provide 
legal counsel to police prior to the execution of searches and 
arrests on the legality of search and arrest warrants and 
investigative and arrest procedures, and on the police role in 
fulfilling the burden to prove guilt beyond a reasonable dou~t. 
Another possible method is for the District Attorney to provide 
a screening and diversion function to revie,., cases after arrest 
but prior to trial in order to cull out those cases and 
situations \'lhich can be more' efficiently handled through other 
methods and procedures. Both o~ these methods provide 
mechanisms by which the formal decision to charge and prosecute 
by court trial can be made on a more efficient basis. 

This study deals \-lith the role of the prosecutor in making 
charging decisions and the associated decisions of screening and 
diversion and legal counseling. Emphasis has been placed on the 
use of advanced technology (closed circuit television cormnunications 
and computer information systems) as a mechanism to bring the 
District ll.ttorney closer to the point of the a,r:r:est in order to 
make the charging decision more efficient. The analysis is carried 
out in the context of the City of Philadelphia's Criminal Justice 
System. However, the concepts and techniques described in this 
report are readily transferrable to other jurisdictions. 

B. THE CHARGING, SCREENING AND DIVERSION PROCESS; STATE OF THE ART 

Relati vely li tt).e focus has been given" to the importance of the 
prosec.utor in the Criminal Justice sysi~em in general, anql the 
impact of the timing and effectiveness; of the prosecutor'·s 
charg,j.ng decision in partj.cular. Joan Jacoby and her "associates* 
have carried 'out an excellent p'reliminary analysis of the :i ~su.~s 
and have suggested a rese'ar,ch program to quantify the alternatives. 

* 

-. 

See "Issues in Pretrial Screening", by-Jacoby & Bomberg, 
Bureau of Social Sc~ences Research, 1975, and Pre-Trial 
Screening in Perspective by Jacoby,' LEAA, 1976 
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Several bibliographies* have been produced un9-e,r t.he auspices 
of the LEAl\, , on issues of prosecutoral discret.ion and plea 
bargaining. Some policy ... mrk has been done by t.he American 
Bar Associ!tion and by t.he Cal~fornia Dist.rict Attorney's 
Associat.ion on guidclin~s and model procedures for charging, 

~ screenin~ and diversion. 

Some effort. has also been sponsored in the development. of 
computerized. t.echni.ques to assist t.he prosecutor in the 
management of case informat.ion (the PRO)iIS syst.em). Hm,'ever 

"'lith the except.ion of Hs. Jacoby's ,·;ork and sone case studies 
Q carried out in Ph.D. dissertation st.udies, lit.tle is known 

about. t.he affect.s on the Criminal Justice System of expanding 
or upgrading the sophistication and timliness of the charging, 
screening and diversion decisions. A bibliography relating 
t.o these issues is provided in the full study report.. 

C. OBJECTIVES AND G~PAL,S OF THE PRO,JECT 

The objective of t.his project ,'las t.o demonst.rate and evaluate 
t.he application and value of closed circuit. t.elevision (CCTV) 
and support:Lng computerized technology as a basis for improving 
the efficiency and effect.iveness of the prosecutor's charging, 
sc~reening and diversion decisions and funct.ions. 

TIte goal of the proj ect, set in the con text of the City 
of Philadelphia's Police Bepartment and District. At.torney' s 
Office, was to examine the application of technology as a basis 
for providing legal copnseling and guidance t.o police officers 
at the arrest stage respect.ingt.he const.itutionalit.y of t.he 
procedures and process, t.he determination of charges, and t.he 

. screening 0 and/or diversion of cises based hpon sufficiency of 
evidence, 'const.it.ut.ionalit.y and applicaple law. 

I 

.Under previously funded projects, t.he Cit.y of Philadelphia 
Dist.rictAttorney's Office has already adopt.ed techniques for 
providing legal counseling ser~lces,and screening and diversion 
services. The design goal of t.his·project was t.o det.ermine 
whether or not. these ser\rices could be provided on a more t.imely 
and less cost.ly basis t.htough t.he use of a cent.ralized closed 
circuit. TV system and t.o evaluat.e the impact. of t.hese improvement.s 
on the Criminal Justice Syst.em. The present. system of pre
arrest.'legal dounseling by telephone, and post-arrest screening 
and diversion analysis based upon report.s transmit.ted from 
the polib~ departmen t to the District Attorney's office viaS 

compared wiJ:ha more advance<i system' in.v0lving the use of 

* S~e Prosecut.oral Discretion; t.he Decision to Charge by 
Teslick, LEAA, 1975, and Plea Bargaining, by Marcus & 
Wheeton', LEAI,\, 1976, • 

". 
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closed circuit TV and computer aids to provide legal counseling 
and screening and diversion decisions on-line, direatly at the 
police detective divisions, at the time of arrest. Data was 
collected to evaluate the impact, on the Crimin~l Justice 
System, of movinq the screening and diversion process up to, 
and in parallel with, the counseling decision on a more timely 
basis. Data was also cdllected to determine whether such 
action could improve the efficience of the prosecutoral charging 
decision and reduce the flow of paperwork in cases' \vhich ultimately 
\'lould be taken out of the system based on issues of constitution
ality, lack of evidence, or incorrect bhar~!as, ana to evaluate 
the overall impact of closed circuit television and supporting 
compq:j;:erized technology on the process int~rface bet\'leen th.e" 
police department arrest actions and the prosecutor's charging 
decisions. In order to evaluate these issues, an advanced 
system using CCTV and computer aids \Ilas set up and dem'onstrated 
over a period of one year. A special demonstration test '-laS run 
over a period of t\-10 ';'leeks with detailed data collected during a 

II 

one week period. During this one year period and the special 
demonstration test period, data \vas collected to provide a l;?asis for 
comparison "lith the present system of informal legal counseling prior 
to arre~t via telephone, and full screening and diversion analysis I' 

after arrest, based on papen'lOrk flm-l. 

As a direct result of the one year test, the special demonstration 
tests carried out in December of 1976, a'nd an independent evaluation 
of the results of these tests, basic conclusions can be reached 
concerning the validity and viability of the use of CCTV and in 
suyport of the legal counseling, Screening and Diversion process, 
its transferability to other jurisdictions, and recommendations 
for further actiFon. These results are outlined belmo/. 

COHPARATIVE ANALYSIS 
\-() 

The major issue analyzed in this project ,re'iated to improved 
methods for providing legal counseling, screening and diversion 
services in support of the charging process by the District 
Attorney's office. There are three basic methods by which this 
process can be augmented: 

1. Decentralized Support 
~ -

'One possible method istdl provide legal counseling and 
screening ,and diversion support services at each detective 
di visi.on, by assigning a full time assistant district '.,. 
attorney to each site. The assis,tknt (jis'trict attorney 
assigned is available to police, officers and detec,ti'ves for 
advice and counsel. A va;~ia tio.Q. of this approach, designated 
a~ the "circuit rider" sy~tem, ~ssigns one assistant distriqt' 
attorney to serve"two or ifnQre detective divisions. The ADA 
would be physically locat!E~d at one detective division, and 
would be available by phohe to the ,other division (s) assigned 

-, 

4. 

{J 

d 

ii 
~ 'i' 

I 

~ I 

," i , 
1 
:' 

·1 , 

t 

1 
I 
1 

! , 
,1 
. ~ 



~' .. 

)l 

J 

J 

if 
:1 
!i 
I 

r 

.. ') 

' . I 
'I 
J 
l' . . 

1 ',~ ; 

I 
1 
;) 

,~ .-I 
:1" k I ~.,' .. ', -' 

,-~ '. 

. 

0 

2. 

to his "circuit". Under this 
assigned could either provide 
call, physically drive to the 
reqqiring his services. 

concept a district attorney 
counsel over the phone, or on 
other detective division 

Centralized J~formal Telephone Access Support 
~-------(~J 

A second method is to provide legal counseling services on 
an informal basis frdm a centralized location. One or more 
assistant district attorneys '-lOuld be assigned to the 
function, and the individual police qistricts and detective 
divisions would be able to call up, at their discretion, to 
obtain legal advice and ~ounsel on'a particular case of 
interest. In this sitUJ-:ltion, the assistant district 
attorney's involved,~~dlocated at a central point and all 
requests for service is done via telephone. 

3. Centralized Formal CCTV Access and Support 

A third method involves the establishment of. a formal 
legh1 cdunseling/screening and oi version func·tion "lhich 
is· centr?llly located and is in direct communication on a 
continuirJlg basis f via Closed Circuit 'l'elevision f with 
each det~ctive division. Each detective division operates 
,on the basis of a charging manual and procedure which 
requires formal call-up of the Screening Diversion unit 
for guidance, counseling and a formal charging decision. 
The communication beb'leen the police detective divisions 
and the screening and diversipn function is by both audio 
and visual means. 1'l~e guidance as to arrest and charging 
recommendations, made by the District Attorney's office, are 
formally recorded by means of a computer terminal (SDIS), 
and are available for recall at the preliminary hearing 
location. The basic difference bet\·,teen this' approach and 
the second method (centralized telephone calling) is 
1) the availability of visual, as \vell as audio conununi
cations, and 2) the requirement for a formal recording 
of guidance and charging decisions provided by the District 
Attorney's office. 

The City of Philadelphia has had experience with the first two 
methods. For over t.\vO years the Disr.rict Attorney's office of 
the City of Philadelphia provided on-site assistant district 
attorneys at eacp police detect-ive division, for advice and 
~counsel. Seriou~ deficiencies were noted in this approach in that 
the district attorneys assigned often had relatively little to do. 
In addition, the operational environ!'nent of a police detective 
division is,,) neither professionally stimulating or comfortable for' 
an attorney. As a result a significan~ morale problem arose. 
Finally, some attorneys who found the assignment interesting, 
became very involved with the detective div"ision personnel: over. 
a ~~~iod 'of time they ~djusted to the personal attitudes and views 
t~e individual detectives and police officers they were dealing 
w1th. In effect, the closeness and proxifuity of the assigned 
~i~trict; attorneys to the police detective divisions in.hihited 
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the ability of the assistant district attorneys to make an 
independent and obje,ctive appraisal. For example, to the extent 
that a decision rendered was unfavorable to the personal views 
of the detectives involved, it was very difficult to make such a 
recommendation since the assistant district attorney had to 
continue to "live" \"lith the detective~ assigned. 

The met-od of centralized telephone access is currently in use 
in the City of Philadelphia. The system provides for a detective 
or police officer I'lithin the City of Philadelphia Police Department 
to call the central'counseling service by telephone, at their 

.own discretion. Under this system the legal counsel and gpidance 
given is not recorded, and the district .attorney providing the 
advice and counsel has no \vay of knmving whether or not his 
guidance was accepted or rpjecced or \'lhethe,: or not the facts 
andissues of the case \·,'ere fully presented. Because of this, 
the District Attorney's office also maintains a separate 
Screening and Diversion Unit \vhich revieHs all cas~s, after 
arrest and preliminary hearing. The purpose of the Screening 
and Diversion Unit is to independently evaluate the facts of 
each case in order to decide what the actual charge should 
be and whether or not the case should be. screened out, 
.diverted, or brought to trial. 

THE ADVANCED, LEGAL COUli!3ELING, & SCREENTNG & DIVERSION UNIT SYSTEH 

The communications technology to be used by the screening and 
diversion unit, to support legal counseling and charging decisions 
in an on-line centralized mode (method 3) consists of two subsystems: 

o 

o 

Closed Circuit T.V. Linkage 

A CCTV system, is used to bring police officers 
and dectives in direct contact with an Assistant 
District Attorney of the ~creening and Diversion 
Unit before charge is placed against an accused. 
The communication, is between the arresting , 
officer and the detective on the one h~nd, and 
the Assistant District Attorney on the other. 
Others may be present within the police environ
ment; for example, a supervising Lieute'nant or 
Sergeant of the. detective unit witnessing the 
alleged offense. The accused also could be 
close 'at hand. This CCTV linkage provides direct 
24 hour face to face consultation with the co' 

Assistant District Attorney of £he Screening 
and Diversion Unit. . 

Computerized, Information System·~}. 

The oth'er e,lement of 'the supporting" technology 
required u.nder this concept is ·the ability to 
officially record the, charg ing decisions made 
by the Screening and Diversion Unit prior to the 
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formal charge and to pr6~ide means for 
cormnunicatillg and retrieving' the information at 
other locations \'lithin the Criminal Justice System. 
Utilizing an existing co:npu ter \·,i thin the Ci t~, 
of l?hiladelphia (an IB:·1 370/145 ass igned to 
support Court and District Attorney functions) an 
on-line interactive Screeninq and Diversion Unit 
Infol.'1Tlation System (SDlS) vlas designed, de'veloped 

,and impl~~ented. The objective of the SDIS is 
to provide capabilities to allow the Assistant 
District Atto~ney within the Screening and Diversion 
Unit to enter a formal record of his charging 
decision, to record the reasons for that decision, 
and to provide further narrative information on 
the strategy of prosecution to be employed with 
special issues relating to the case. 

Through the use of visual communications via the CCTV system, 
and digital communications via the data processing network 
(SDlS) a capabilj,.ty is provided to allm·! the District Attorney's 
Screening and Diversion Unit to directly communicate with the 
police and detective operations and to provide the framework of 
establishing the formal charge to be made. Under this sch,eme, 
as outlined in Figure I, the Screening apd Diversion Unit is 
engaged in a pre-audit to establish the decision to charge 
in terms of all misdemeanor and felony offenses, to reduct the 
case to a summary offense, or to divert or screen out the 
a~rested individual. In essence, under this proposed program 
the information flm·, would be as shm·m in Figure 2. Assuming 
that the level of screening and diversion as observed in the 
present time continues to take place, a significant amount of 
papenvork and processing could be reduced. 

In summary, a specific technological structure (CCTV and 
computer aids)' can be used to support the ability to a,llm" the 
Screening and Diversion Unit to engage in pre-audit analysis of 
arrest situations for purposes of legal counseling to police 
officers, and to support a direct charging decision process 
at the point of arrest. This is provided through a series of 
communication linkages and the application of both CCTV and 
computerized technology as outlined above. The initial tests 
of the concept within the City of Philadelphia Criminal Justice 
System were ca,rried out in December, 1976 involving the District 
Attorney's Screening and Diversion Unit and the Police Department's 
Northern Detective Division and the 35th Police District. . I} 

SUMMARY EVALUATION OF ALTERNATIVE CONCEPTS 

The purpose of this study was to make an ind~pendent, objective 
cornparisonof the costs and performance of the three concepts 
outlined above in general, and to provide a-direct comparative 
ev,luation of the differ~nces and similarities between the present 
sy~~tem (of informal telephone access for legal guidance and 
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formal screening and diversion review after the preliminary 
hearing artd arrest) vs. the system of formal direct closed 
cir6uit television access and screening and diversion 
decisions made on-line at the time of arrest, and documented 
through the use of the SDIS computer system. 

The results of the demonstration tests as well as historical 
data qollected relative to the decentralized method are presented 
in Figure 3. The comparative analysis clearly indicates that 
the formal process of legal counseling and guidance, and 
screening and diversion decisions on-line utilizing the closed 
circuit television system and compute:t; aids is the least 
expensive and most efficient method in that 1) it uses the 
least number of district attorneys, and 2) involves the earliest 
sCreenll!g a~d diversion out, of those,chases which would not 
normally be brought to trial, thus offering the potential for 
elimina'tion of papeD-vork and manpO\ver. ~"Jhile there is 
essentially little or no difference as to the ultimate resolution 
of the flow of cases under either of the centralized systemPI 
th~ CCTV/SDIS approach provides the benefi.t that the decisions 

,are made significantly earlier in the criminal justice process, 
thus offering savings which are not achievable under the system 
of informal telephone access, and formal screening and diversion 
review after preliminary hearings. 

A"careful and realistic weighing of the <'lltp.rnatives favors 
the use of CCTV. The use of centralized video-audio 
communication has thefollow~ng advantages: 

1. ' Video-audio communication a110'-'.'s faCe-to-face cormnunication 
between police officers and assistant district attorneys (ADA's). 

Such communication is essent'ial' to maintain a harmonious 
~nd cooperative working relationship between the two 
~roups. It also allows assistants to identify officers 
they may know by face, but not by name, ,in order to 
~ssesstheir cr~dibility. 

2 . . Video-audio cOIlliLlunication allows face-to-face communication 
between police off icer,s, and \vitnesses a't the remote 
location and assistant district attorneys. 

This facilitates the assistant's understanding of testimony 
and his determination of credibility. 

3. Video communication lets the ADA's vie\v physical evidence,. 

4. Videa~audio communication allm'1s an ADA to observe line-ups 
and the taking of statements to ensure adherence to 
constitutional protections. 
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5. Centralized laaal counseling solves the personnel problem 
of recrui 'cinq ;".;)1\ I s to \'lOrk in and travel through dangerous 
neighbol:-hooas at all times of the day and night, and to \'lork 
in unfamiliar or less thaa adequat~ professional surroundings. 

6. Centralized legal counseli~q Duts several ADA's in close 
physical proximity during e~ch shift. 

This provides for assistan~s consultihg over difficult 
. problems and for the enormous training benefirt of making 

up shift teams of combinations of exper,ienced and in
experienced assistants. The.project would be able to 
train prosecutors in constitutio~al problems in a way 
which is not possible using the individual assignment 
approach. ~ 

, II 
7. "Video-audio communication IT/flY 'he recorded on tape for later 

playback, for purpose of dclcumentation. 

In comparison with video-audio communication, tele~hone service 
does not allow identification and assessment of credibility 
of officers, defendants and witnesses. It compromises the 
assistant's understanding of testimony, and does not allow him 
to rea'd documents or vie,·, physical evidence, line-ups I and 
interrogations. 

((' 

An analysis of the demonstration tests clearly indicate that 
the concept of 80ving the charging decision role up prior to 
arraignment, and providing the capability of allowing the 
Screening and Diversion Unit of the District Attorney's Office 
to directly communicate \·,i th detectives and uniformed officers 
via CCTV the time of arrest, is technically feasible. The tests 
showed that the concept operatio~ally improves the efficiency of 
the front end of the Criminal Justice System. 

A sununary of expected benefits to be derj.yed .:t;,roJl)· extendi.!lSf the 
Screening and Diversion Unit through the use of CCTV and 
the computerized SDIS is snO\vn in Figure 4. An analysis of 
the data indicates that there will be a significant reduction 
in the operat~ng costs and work flow in both the District Attorney's 
Office and the- police detective divisions. In addition the system 
appears to offer significant opportunities for improving successful 
case prosecution by the District Attorney's office,. 

The full quantitative and qualitative evaluation indicates that 
benefits to be derived through the, 'implementation of. the system 
more than offset the costs of 'implementation of the appropriate 
closed circuit televj.sionand computer. based programs. 
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FIGURE 4 

EXPECTED BENEFITS* FROH 

EXTENDING CCTV SYSTEH 
~y 

TO ALL POLICE DETECTIVE DIVISIONS 

A. Benefits to District Attorney's Office 

o 

o 

Reduction in Pre-trial Division \vorkload by 
10% 

Increase in successful case prosecution 
by 25% 

B. Benefits to Police Detective Divisions 

o 

o 

Reducti.on in paper work processing 
workload of 5% 

",{--::;\\ 

Reduction in~;/tilhe required for detective! 
officer app4arances at felony cases of 20%' 

.0 Reduction in number 'of false arrest 
charges 

~ h 
'-"' 

:J 
* Estimated Based on Demonstra.tion Tests & Analysis 
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G. :rECHNOLOGICAL TRANSFERABILITY 

~h in"depth analysis of the technological tran.sferability of 
the CCTV concept to other jurisdictions was made. In 
general, the analysis suggests chat the CCTV system has a high 
degree of technological ·trClDsferability using microwave or 
a buried cable co~~unications approach. In general the 
analysis, made in several mCljor metropolitan areas suggests 
that the benefits and cost reductions which can be achieved as 
a result of the implementation of such a concept would more 
than offsat the cost associated with the implementation of the 
supporting systems. This is particularly true in cases in which 
multiple uses CCln be found for the CCTV nebvork. 

H. ORGANIZATION OP THE FULI, REPORT 

The full report has been organized to provide an overvie,.,r of 
the Criminal Justice System in order to establish a setting for 
the charging decision process. The present role of legal counsel
ing, and of the Screening and Diversion Unit of the Office of 
the District Attorney of the City of Philadelphia in the Criminal 
Justice System is discussed (in Chapter II). Chapter III 
describes, the proposed program for improving the Criminal Justice 
System through the use of a closed circuit television system 
(alre~dy installed within the City of Philadelphia), and a 
computerized management information system, to provide a direct 
linkage between the District Attorney's legal counseling and 
Screening and Diversion functions and the Police Detective 
Divisions in order to improve the efficiency of the charging 
process. This Chapter describes the current closed circuit 
television system and its potential use in support of the Screening 
and Diversion Unit operations. The results of a demonstration 
test of the Screening and Diversion Unit operation supported, by 
closed ci~cuit television in the City of Philadelphia is described 
in Chapter IV. This demonstration test \'las designed to 
evaluate the potential use of closed circuit television in 
support of the legal counseling screening and diversion, and 
charging decisions. Finally, Chapter V summarizes the results 
of the demonstration and provides conclusions and recommendations 
based on a comparative analysis as to its value within the City 
of Philadelphia, and to othe,r jurisd i ctions. Appendices to the 
report provide references and'bibliog:raphy, and specialized data 
con~erning technological transferability and servicing issues • 
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