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ABSTRACT 
This report summarizes past attitudes towards rape, current laws, movements 

toward reform, and problems of enforcement of rape law. Special legal problems 
involved in rape adjudication are discussed and the major alternative statutory ap
proaches to rape are compared. A state-by-state table gives current proposed and 
passed legislation. 

Traditionally, rape has been defined as "carnal knowledge of a woman by force 
and against her will." The test of force h:ls been crucial to the case and consent 
has been deduced from the c:ircumstances. Historically, victims were assumed to 
be consenting parties to the rape unless criminal circumstances could be proved 
beyond doubt, often requiring active victim resistance or independent corrobora
tion of the victim's report of the crime. In addition, victims were often subject to 
questions about past sexual behavior and embarrassed by police and court handling 
of the case. Current reform efforts have attempted to correct these injustices aris
ing from assumption of vietim gUilt. Legislative changes have also attempted to 
redefine rape in order to recognize varying degrees or levels of seriousness, with 
flexible penalty structures depending upon degree of force and other circumstances, 
and in order to take into account the special issues of child sexual molestation, 
rape within marriage, and the rape in which a male is the victim. In some states, 
penalty structures are being reduced in general since reform groups have found 
juries unwilling to convict for n:.pe except in the most serious cases because penalty 
structures are currently too severe. Privacy for rape victims, victims advocate pro
grams, victim serice programs, and rape prevention and self-defense programs are 
discussed. The Michigan and Washington State laws are discussed as patterns of 
successful change from the traditional model. Appendices include a table summariz
ing legislation in each State; a narrative summary of State legislation; the Model 
Penal Code; the Michigan, Minnesota, Washington, and Wisconsin State statutes; 
a selected bibliography; and several sample definitions of rape. 
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PREFACE 
This project is one of the products of a 2 year research program, funded by 

the Law Enforcement Assistance Administration, National Institute of Law En
forcement and Criminal Justice, and conducted by the Battelle Law and Justice 
Study Center in Seattle, Washington. The report analyzes the principle legal issues 
involved with the crime of rape, as well as providing a summary of the contem
porary rape laws in each jurisdiction in the United States. 

The need for a document of this type is clear. During the past 3 years there 
has been a spate of legislative activity regarding rape throughout the United States. 
The rapidity and volume of legal change in many jurisdictions has been such that 
those concerned with the law revision process within individual jurisdictions have 
had only limited knowledge of developments occurring beyond their own geo
graphic boundaries. This lack of knowledge has made it difficult to reach conclu
sions regarding the direction law revision should take. It is hoped that by examin
ing the major issues at stake when effecting changes in rape laws, and by summar
izing the changes already undertaken in each of the states, this report will assist in 
the revision process. 

While the report addresses topics which are of substantial legal complexity, it is 
believed that the audience for the document will include many persons without 
legal training who are concerned about the state of the criminal laws relating to 
rape. Thus, footnotes and citations have been kept to a minimum throughout the 
text of the report, and technical and obscure lega; language has been avoided 
wherever possible. Readability has also dictated that rapists be characterized as 
male and victims as female, although other sex-indicative pronouns have been 
avoided. Sex-indicative pronouns in respect to the rapist and victim seem appropri
ate since rape has been traditionally defined in terms of male offenders and female 
victims. Furthermore, despite some recent definition changes which make rape a 
sex-neutral crime, the fact remains that virtually all reported offenders are male 
and their victims are female . 



CHAPTER 1. INTRODUCTION 

The problem of rape is rapidly approaching epidemic proportions. Michigan legis
lators have a unique opportunity and a pressing responsibility; immediate legal 
reform [is needed] to prevent the rape epidemic before it happens. Legislators have 
the power that no single concerned citizen, and no women's organization has the 
power-to say to an entire class of potential criminal offenders that violence in the 
form of sexual assault is not only anti-social but also will result in certain punish
ment . ... Without prompt action on this crisis hundreds of people will be assaulted 
while the assaulters continue to gv virtually free from any threat of conviction. 
This certainly far outweighs the uncertain benefits of more years of deliberation. 1 

-Michigan's Women's Task Force on Rape 

The statement above exemplifies a concern about 
rape laws expressed in recent years by women's 
groups in jurisdictions throughout the United States. 
Responding to this concern the Michigan legislature, 
along with the legislatures of 36 other states, has 
enacted laws in the past three years affecting the 
crime of rape. Michigan's legislation represents the 
most comprehensive revision of rape laws attempted 
in the history of the state, and almost certainly in the 
country at large.2 Because of its comprehensiveness, 
the Michigan measure has become the focus of major 
national attention. Although not adopted in its en
tirety by anyone jurisdiction, the Michigan statute 
has been, or is being considered, a basic model for 
the revision of rape laws in at least 12 states. 

Whatever the model eventually t:sed by a state 
affecting changes in its rape laws, certain common 
issues must be considered by those concerned with 
the drafting of new legislation. Essentially, these 
issues fall into two distinct categories: issues of defi
nition and issues of proof. Under the former cate
gory arise questions about the nature of rape: the 
types of rape to be punished by the criminal justice 
system; the standard for determining whether the 
crime had taken place; and the severity of punish
ment to be attached to different forms of rape. Ques
tions affecting matters of proof involve consideration 
of the kinds of evidence to be used to prove or dis
prove a rape charge. For example, should a rape 
charge require corroboration?; to what extent should 
a victim's prior sexual history be a relevant can sid-

eration in determining whether she consented?; and 
under what circumstances, if any, should a victim un
dergo a psychiatric examination? 

The discussion which follows in immediately suc
ceeding chapters in this report is primarily c,;!ntered 
upon matters of definition (Chapter 2) and of proof 
(Chapter 3). The concluding chapters review special 
issues affecting victims of rape (Chapter 4) and the 
process of implementing change in rape laws (Chap
ter 5). Before turning to the substance of the report, 
however, some introductory comments regarding the 
rationale, scope, and initial impact of legislative ac
tivity on rape should assist in placing these later 
chapters in perspective. 

1.1 Why Change Rape Laws? 

The quotation provided above from the Michigan's 
Women's Task Force on Rape refers to a number of 
rationales for desired change in rape laws: the "epi
de.rp.ic proportions" of the crime; the need for a more 
effective deterrent to rape; and the lack of convic
tions of offenders under existing rape legislation. 
There is no doubt that these are among the most im
portant reasons voiced by those seeking revision of 
rape laws. The startling increase in the incidence of 
rape can be seen from Table 1. During the past dec
ade rape rates have more than doubled, the pace of 
increase becoming more rapid since 1967 and in the 
early 1970's and reaching a speed which has out
stripped all other major categories of violent crime. 

1 



Table 1 
Index of Forcible Rape in the United States 

(l960-1975)a 
-
Rate Per 100,000 

Year Number Inhabitants 

1960 •••• 0 ....... 17,190 9.6 
1961 •••••• ,: •• 0 17,220 9.4 
1962 ........... 17,550 9.4 
1963 ........... 17,650 9.4 
1964 '" •••• 0 ••• 21,420 11.2 

. 1965 ••••• 0 ••••• 23,410 12.1 
1966 ....... ~ ......... 25,820 13.2 
1967 ........ 0 .... 27,610 14.0 
1968 • I eo.o ....... 31,670 15.9 
1969 ••• 0 •• ·0.0. 37,170 18.5 
1970 ............ 37,990 18.7 
1971 ......... ~ . 42,260 20.5 
1972 ........... 46,850 22.5 
1973 ........... 51,400 24.5 
1974 ••• 0 ••••••• 55,400 26.2 
1975 ••••••••• 0. 56,090 26.3 

• Source based on data contained in annual volumes of 
the F.B.I. Uniform Crime Reports, 1960-1975. 

Concern about the inadequate deterrent capacity 
of existing rape laws has been based not only on 
escalating statistics but also on the poor record of 
the criminal justice system in apprehending and con
victing those who commit this type of crime. While 
nationally police agencies reported to the FBI a rape 
clearance rate by arrest of 51 percent in 1975, a 
Battelle Law and Justice Study Center survey of a 
sCimple of 200 police departments around the COun,·· 
try revealed wide disparities in both rates of clear
ance, and in the methods used to calculate these 
rates.S Similarly, disparities were found in filing ana 
conviction rates for rape listed in a survey of prose
cutors.4 According to FBI figures obtained in 1975, 
58 percent of all adults arrested for rape were prose
cuted for this offense. Forty-six percent of these 
prosecutions resulted in acquittal or dismissals; 42 
percent with the convic~ion of the substantive offense; 
and 12 percent in convictions for lesser offenses. 

However, as part of this research, rape cases from 
two major jurisdictions were analyzed. As illustrated 
in Table 2, these data vividly illustrate the extent Of 
case attrition at each stage of the criminal process. 
Of the 635 rape complaints reported, 167 suspects 
were identified, but only 45 were ever charged with 
rape or attempted rape. Ultimately, only 10 suspects 
were convicted of rape or attempted rape represent
ing less than 2 percent of the total rapes reported.5 

2 

For the women's groups who have been the prime 
lobbyists for changes in rape laws in. states through
out the union, soaring rates of rape, coupled with 
poor rates of apprehension and conviction of rapists, 
have provided substantial backing for more funda
mental criticisms of existing rape legislation. Of par
ticular importance and influence has been the move
ment to effect change in the st.~tus and role c·f women 
in our society. In this context, the definition and ad
ministration of the laws relating to forcible rape have 
achieved a special significance among the vanguard 
of those issues affecting women's rights. Many women 
regard this part of the criminal law as a means of 
protecting the inviolability of a male's property rights 
rather than the integrity of a female's body. In the 
words of Kate ""1illet, "traditionally rape has been 
viewed as an offense one male commits upon another 
-a matter of abusing 'his woman'."o According to 
this view, a male-dominated system of criminal jus
tice sustains this attitude, refusing to prosecute or 
convict all but a handful of rapists. Meanwhile, the 
victim of rape is subjected to a host of indignities at 
the hands of the police and other system personnel. 

1.2 The Scope of Legislative Change 

The rapidity with which the crime of forcible rape 
has become the focus of national attention and con
cern has almost certainly caught many people by sur
prise. The criminal justice system has been struggling 
to catch up with the momentum for action and 
change. Many proposed or effected reforms of the 
substantive criminal law have been matched by nu
merous attempts to strengthen the capabilities of the 
agencies of criminal justice to deal with rape and re
lated crimes. Across the nation new and innovative 
procedures are being developed and implemented to 
facilitate the apprehension and conviction of rapists 
and reduce the incidence of rape. 

Within the legislative arena the scope of the 
changes effected has been both broad and varied. 
Appendix A provides an overview of these changes 
on a state-by-state basis. In general, the trend has 
been to adopt new and wider definitions of rape while 
relaxing proof requirements for the crime. Fre
quently, rape has been redefined as a broader, sex
neutral assault or battery, with different degrees de
pending, generally, on the dangerousness of the cir
cumstances of the assault or the kind of assault. Some 
sta!es, like Michigan, have abandoned entirely the 
traditional law of rape in favor of new sexual offenses 
and a new legal terminology to define these crimes. 



TABLE 2 

FLOW OF RAPE CASES THROUGH THE CRIMINAL JUSTICE SYSTEM 

Rape Complaints Reported 

~ 
:. Suspects Identitied 

'cr 
Charged With 

Rape/AU. Rape 

cp Not Competent 

Dismissed/ ~ 1 J Acquittal Presented to Felony Court 

G ... If Not Guilty/ 
Mental Disorder 

Found/Pled Guilty .... Q 
r;J 

f t 
Rape/Alt. Other 

Rape Offense 

G 0 
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Under the rubric of proof changes, corroboration 
requirements have been eliminated or minimized in 
many states. Statutory changes have also tended to 
restrict the admission of evidence of prior sexual 
conduct on the part of the victim and to abolish the 
cautionary instruction, a ~raditional warning to the 
jury that the testimony of the compiaining witness in 
a rape case is suspect, and the chastity instruction, 
which permits the jury to infer that a woman who has 
once consented to sexual intercourse is more likely 
to consent again. Further developments have been to 
mandate special training programs for police and 
special medical procedures for the examination of 
rape victims. in addition, some states have begun to 
provide for high school instruction in self-defense. 
Although an earlier trend toward protecting the rape 
victim from public exposure could be noted, that 
trend has largely disappeared in the wake of several 
Supreme Court cases which have expanded freedom 
of the press in respect to criminal proceedings. 

1.3 The Impact of Legislative Change 

In their statement to the Michigan legislature, the 
Women's Task Force on Rape expressed the belief 
that new rape laws would, among other things, pre
vent a "rape epidemic." The Michigan rape law has 
now been in force for 2 years and the question may 
be asked whether the legislative change has pre
vented the "rape epidemic" feared by many women. 
Regrettably, a lack of basic statistical data, coupled 
with the still limited operating experience gained with 
the Michigan law, and the new laws in other jurisdic
tions, makes any precise assessment of its impact 
upon the issue of rape virtually impossible. However, 
certain trends ih the administration of new rape laws 
around the country at large suggest that legal change, 

. "-

by itself, will not have the anticipated favorable im
pact upon rates of commission of rape, or rates of 
apprehension and conviction of rapists. 

More will be said about this issue in the conclud
ing chapter of this report. But it is clear that One of 
the by-products of the spate of legislative activity has 
been the creation of substantial confusion and uncer
tainty regarding the scope and value of many new 
rape laws. This confusion and uncertainty can be 
partly attributed to the speed with which many new 
laws have been passed by legislatures. The more 
typical and traditional process for effecting major 
changes in the substantive criminal law has been 
bypassed. Although the traditional process can on 
occasion be rightly criticized for producing an un
reasonable delay in instituting law reform, it does 
permit adequate discussion and debate before change 
is enacted. It is beginning to be realized that changes 
have been made in rape laws which were barely 
understood by those drafting new legislation, while 
the effect on other areas of criminal law was ignored 
or neglected. Further, the potential impact of con
stitutional law was underestimated. These deficien
cies and uncertainties now carry with them the dan
ger of a backlash effect against rape victims, espe
cially if new legislation is found unconstitutional and 
old rape law is thereby entrenched with new vigor. 

With more rape bills in legislative hoppers, and 
with challenges in the courts to freshly revised rape 
laws, the time seems opportune to explore in some 
detail the major issues at stake in this important area 
of social and legal concern. It is hoped that what 
follows in this report will assist in clarifying matters 
of substantial legal complexity which must be con
fronted by those wishing to effect changes in rape 
laws. 

NOTES 
1 Michigan Task Force on Rape, Background Material for 

a Proposal for Criminal Code Reform to Respond to Michi
gan's Rape Crisis, 1973, 1. 

• See generally Ben Dor, Jan: "Justjce After Rape: Legal 
Reform in Michigan" in Walker, Marcia ,\Od Stanley Brod
sky (eds.), Sexual Assault, Lexington Books: Massachusetts, 
1976, 149-161. The Michigan legislation is reproduced in 
Appendix B. 

3 Forcible Rape: A National Survey of the Response of 
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Police. Battelle Law and Justice Study Center: Seattle, 
Washington, 1975, 45-47. 

• Forcible Rape: A National Survey of the Response of 
Prosecutors. Battelle Law and Justice Study Center: Seattle, 
Washington, 1975,51-54. 

r. These data were obtainei:! from King County (Seattle, 
Washington, 1974) and Jackson County (Kansas City, Mis
souri, 1975). 

• Millet, Kate. Sexual Politics. Avon Books: Equinox Ed., 
New York, 1971, 44. 

.. .. :, 



CHAPTER 2. DEFINITION OF RAPE 

2.1 The Common Law and the Model 
Penal Code 

To evaluate recent attempts to redefine the crime 
of rape, it is important to understand how it has 
traditionally been defined as a criminal '1ct. Rape 
law developed through decisions by the courts, as 
judges made case-by-case determinations of what 
constituted the crime. This process of lawmaking, 
known as the common law system, is an aggregate 
of judicial opinions, each looking to and incorporat
ing prior opinions. In this respect, the common law 
differs from statutory law: the common law evolves 
from individual cases while statutory law reflects a 
generalized case. 

Rape, at common law, is unlawful carnal knowl
edge of a woman by force and against her will. Any 
sexual penetration, however slight, by the male penis 
of the female vagina is sufficient to complete the 
crime if the other elements are present. The common 
law conceptualized rape as "carnai knowledge" and 
instituted a resistance standard for the victim as a 
means of distinguishing forcible ca:-nal knowledge 
(rape) from consensual carnal knowledge (fornica
tion or adultry, depending upon the victim's marital 
status). All were crimes, but if the carnal knowledge 
were forcible, then the victim escaped punishment 
for fornication or adultery. 

To the extent that legislatures dealt with rape law 
at all up until the 1950's, they did so only to codify 
what they understood to be the common law. Inter
pretations of the statutes which codified the common 
law emphasized the "against her will" element of the 
crime and thus revolved on whether or not the victim 
consented to the intercourse. "Force" was perceived, 
not as an independent element of the crime, but as 
a means of showing that the act was without the 
victim's consent. Thus, the perpetrator's use of force 
became criminal only if the victim's state of mind 
met the statutory requirement. The perpetrator could 
use all the force imaginable and no crime would be 
committed if the state could not prove additionally 
that the victim did not consent. 

The courts, who had to apply the consent stand
ard, searched for a way to decide whether a woman 
in fact consented. They settled eventually upon re
sistance, the outward manifestation of nonconsent; 
as the de:.vice for determining whether a woman actu
ally gave consent. 1 Not surprisingly, "the use of the 
outward manifestation of the subjective state of 
mind of the victim proved an unsure index to the 
conduct of rapists. How much resistance indicates 
nonconsent?" 2 Some states required resistance to the 
utmost on the part of the victim, a standard subject
ing a woman to great risk of death or severe physical 
injury and one which few rape victims could meet, 
since most would choose rape above death. 

Most states repudiated such a stringent resistance 
standard, but where utmost resistance was not re
quired, great confusion existed. Some cases seemed 
to impose a reasonableness standard while others 
stressed the decision of the woman without requiring 
that her fears be reasonable. Still other cases necessi
tated only sufficient resistance to make nonconsent 
reasonably manifest. The amount of resistance re
quired depended upon all the circumstances of the 
case. 

Faced with this confusion an attempt was made in 
1962, in the Model Penal Code, to effect a significant 
change in the common law definition of rape and 
especially in the resistance standard. The Model 
Penal Code was an attempt by a distinguished group 
of lawyers, the American Law Institute (A.L:t), to 
bring rationality and coherence to the penal lnws of 
the United States. 

The section of the Code dealing with sexual of
fenses, including rape, was first presented to the 
A.L.I. in 1955, accompanied by an extensive com
mentary.a It was not significantly changed in the 
1962 final version. A copy of Article 213 Sexual 
Offenses of the Model Penal Code, and related com
mentary, is contained in Appendix C. 

The Model Penal Code was not intended to be 
typical of the law in effect in most jurisdictions, 
although it drew for its formulation upon the experi-

5 



ence of the states as well as on the common law. The 
A.L.I. hoped the Code would be adopted by legisla
tures in each state. While this hope has not been 
realized, many states began revisions of their crimi
nal codes as a result of the A.L.I. 's impetus and 
some enacted portions of the Model Penal Code in 
restructuring their rape laws. 

The Model Penal Code sought to reduce the de
gree of resistance required of the rape victim by 
eliminating the element of "against her wiIl." In its 
place was substituted a requirement specifying that 
the perpetrator "compels her to submit by force or 
by threat of imminent death, serious bodily injury, 
extreme pain or kidnapping, to be inflicted on any
one." 4 

This redefinition shifted the focus from the vic
tim's state of mind, as evidenced by her resistance, 
to the conduct of the perpetrator. The drafters noted 
in their comment on this section that they were 
trying to avoid the requirement that the woman resist 
to the utmost. However, th.ey stated that "compels 
to submit" meant that the woman had to offer more 
than a "token initial resistance." 

Although there was less emphasis on resistance in 
the Model Penal Code formlllations of rape than in 
more traditional carnal knowledge statutes, resist
ance remained an important factor. The question 
must be raised why resistance remained central to 
rape. It is important to recognize that a resistance 
standard reflects the perpetrator's view of sexual 
intercourse: unless the victim resists, the perpetrator 
may assume she is consenting. Resistance thus oper·· 
ates as a communication from the victim to the per
petrator regarding her intentions. But the resistance 
standard also provides an objective standard by 
which society, in the form of a,jury determinMion, 
can evaluate what is inherently subjective-whether 
the victim consented. Consent is a frame of mind, 
with all the contradictions, blurred impressions, and 
vague thoughts that any frame of mind contains. 
Resistance is a useful outward manifestation which 
is more easily evaluated by the perpetrator and by 
the jury. This dual purpose of resistance is of special 
importance in light of the traditional components of 
a criminal act. 

2.2 The Relationship Between Resistance 
and Consent: The Unacceptable Act and 
Criminal Intent 

Legal theory has long held that a crime exists only 
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when there is concurrence of an unacceptable act 
and a criminal intent with respect to that act. The 
unacceptable act is called the actus reus; the criminal 
intent is called the mens rea. In the traditional defi
nition of rape, the actus reus is the unconsented-to 
sexual intercourse and the mens rea is the intention 
or knowledge of having the intercourse without the 
consent of the victim. Lack of consent of the victim 
is ultimately the characteristic that distinguishes rape. 
The concurrence of the act and the intent requires 
both that the victim in fact not consent and that the 
perpetrator know at that time that the victim did not 
consent. 

The three following situations illustrate this con
cept: 

(1) If the victim consents in fact, but the perpe
trator believes she is not consenting, is this rape? 
The law says 'no" since there is criminal intent, hut 
no act. l'he sexual intercourse is consented to and 
such int.ercourse is not an unacceptable act within 
the meaning of rape. Conceptually, this would be 
regarded as an attempted rape. 

(2) If the victim does not consent in fact, but the 
perpetrator believes she is consenting because her 
bebavior would lead any reasonable person to think 
she was consenting, is this rape? The law says 'no' 
gince there is an unacceptable act, Le., unconsented
to sexual intercourse, but no criminal intent. In 
criminal law terms, this is the mistake-of-fact de
fense; if the defendant is mistaken in a fact which is 
an element of a crime and if the fact, as mistaken, 
would make the conduct lawful, then the defendant 
has acted with lawful intent and no crime has been 
committed. In California, a recent court ruling re
quires an instruction to the jury that the defendant 
must be acquitted if they find he reasonably be
lieved the victim was consenting. This holds true if 
they also find the victim did not in fact consent. 

(3) If the victim does not consent in fact and 
makes that lack of consent apparent to any reason
able person, but the p(~rpetrator, bei.ng unreasonable, 
nonetheless believes she is consenting, is this rape? 
In the strictest sense there is still no me.ttS rea s!nce 
there i8 still no criminal intent. In England, there 
would. be no crime: committed in this situation.5 In 
the United States, however, such mistakes generally 
need to be reasonable and in most jurisdictions there 
would be a rape in the instance of an unreasonable 
mistake as to consent. 
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Thus, the definition of rape depends upon both 
the perception of the victim, i.e., that the intercourse 
was in fact not consented to, and the perception,of 
the defendant of that lack of consent. The problem 
that immediately arises is that, given the assumptions 
of many people about what is appropriate sexual 
behavior for men and women, there will be no 
criminal intent in many instances where there is an 
unacceptable act. The victim will perceive the inter
course as rape much more frequently than will the 
perpetrator. 

From the victim's perspective, if she is not con
senting to sexual intercourse, it is rape. If the per
petrato: accomplishes the intercourse by making her 
feel gll!lty, by wearing her down with endless coax
ing, by ignoring her v.~rbal protestations, by plying 
her with liquor, or by simply going ahead in the face 
of her failure to indicate consent, she thinks it is 
rape. Thus, what to many has been condoned or 
taught as the art of courtship, is considered rape 
by the seduced. 

The victim may see the perpetrator's determina
tion to have sex with her as too powerful to resist, 
perhaps accepting the consequences of intercourse 
as a punishment for being in the situation she is in 
or because it is the only way to end an onslaught 
of psychological intimidation. If she is in a situation 
where rape is possible, she is likely to be where 
society condemns her for being in the first place: in 
her apartment alone with a date, in a parked car, in 
a man's bedroom, in a lonely wood. Accepting the 
guilt for her situation, she may assume responsibility 
for the rape as well. 

The common belief that there are substantial 
numbers of false rape complaints might partially be 
traced to the victim's perception of rape. The law 
sometimes rejects as a "false" rape complaint what 
the victim considers to be rape. Sexual intercourse 
a.:complished without the victim's afrlrmative consent 
or by means of coercion or intimidation is rape in 
the eyes of the victim, but it may not be criminal 
under traditional rape law, or in the eyes of the 
perpetrator. 

The perpetrator tends to define rape in terms of 
the woman's conduct in response to his advances. 
He assumes that she is consenting unless she resists 
physically in a clear, unequivocal, perhaps violent 
communication of nonconsent. I 

Even the victim's resistance does not always create 
a rape in the eyes of the perpetrator. He tends to 

view resistance as the victim;s way of avoiding 
guilty feelings of her actual consent. He sees re
sistance more as her response to societal disapproval 
of consent than as a rejection of him. In the per
petrator's eyes, "no" from the victim means "yes" 
and anything ambivalent or unclear is construed in 
favor of consent. 

Defining rape in terms of the victim's perspective 
conflicts with society's view of what is necessary 
in order to punish someone for a crime: the perpe
trator must com.mit an unacceptable act with criminal 
intent. Because victims and perpetrators do not agree 
on what is unacceptable, there is often no criminal 
intent in situations where there is an act unaccept
able to the victim. Thus, the need to redefine rape 
may require a resolution of this fundamental dis
parity. 

Recent developments in rape redefinition have 
focused on the need to turn attention from the 
victim's behavior (resistance) or state of mind (lack 
of consent) to the rapist's conduct (force). To this 
end, several states have recently defined rape in 
terms of criminal circumstances which emphasize 
perpetrator conduct. Eight states, to date, eliminated 
the word "rape" and created a terminology, such as 
criminal sexual assault, connotating a crime defined 
by what the offender did. In order to broaden further 
the concept of rape, many states have made the crime 
sex-neutral. These states have proscribed several 
types of sexual attacks which do not presume male 
perpetrators and female victims. In addition, several 
states have classified "rape" into vadcus degrees 
which are differentiated by the seriousness of the 
offender's conduct. Each of these developments is 
now considered in more detail. 

2.3 Criminal Circumstance Definitions 
of Rape 

Traditionally, rape has been defined in terms of 
sexual intercourse, plus lack of consent, plus crim
inal intent of the perpetrator. Most states which 
have redefined rape in recent years have avoided 
the consent issues altogether. These states have 
attempted to define rape as sexual intercourse under 
circumstances which require the conclusion that 
there was both criminal intent and lack of consent. 
With this type of definition, there is no need to in
quire into the victim's perception. If the sexual 
intercourse occurred under a dangerous criminal 
circumstance, then an objective standard has been 
met and it does not matter wh.~ther or not the victim 
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consented. In fact, the law does not allow her to 
consent under such a circumstance. A determination 
has been made by the legislature that consent in such 
a situation is too dangerous to be sanctioned. 

This redefinitiot,l:.of rape requires a careful delinea
tion of criminal ~jr~umstances so that there is no 
overlap into social interactions which society might 
permit if there were consent. Possibilities for such 
criminal circumstances include: 

( 1) sexual intercourse accomplished by means 
of a weapon or through physical injury or through 
threat of harm; 

(2) sexual intercourse accomplished with a vic
tim under a certain age or in a certain relationship, 
by blood or authority, with the perpetrator; 

(3) sexual intercourse accomplished with a vic
tim who is unconscious or has had drugs adminis
tered to her without her consent; 

(4) sexual intercourse accomplished in the course 
of a kidnapping or burglary; 

(5) sexual intercourse accomplished under cir
cumstances reasonably calculated to coerce the victim 
into submission. 

Such criminal circumstances can either be itemized 
as an inclusive list or be used as illustrative of the 
types of circumst.l:lnces which render the sexual 
conduct rape. 

There are substantial advantages to a "criminal 
circumstances" definition of rape. If consent is not 
an element of the crime, then mistake as to consent 
is not relevant and the defendant will not be able 
to escape responsibility for his acts by convincing a 
jury that he. thought the victim was consenting. More 
critically, if consent is not at issue, then prior sexual 
conduct of the victim is not relevant and is not ad
missible on that issue. Generally, the criminal cir
cumstances model permits a much broader standard 
for rape than the resistance model, which focused 
narrowly on the victim's conduct. Furthermore, it 
provides clearer, more objective criteria than the 
consent standard, which allows differing perceptions 
by the victim and the perpetrator to negate crimi
nality. Thus, the criminal circumstances model com
bines advantages of both the resistance standard, in 
that it is objective, and the consent standard, in that 
it covers a wide scope of non-consensual sexual 
conduct. 

Despite its wide scope, the criminal circumstances 
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standard still encompasses a narrower range of con
duct than what the victim perceives to be rape, since 
it focuses only on the most dangerous rape conduct. 
The dangerousness of conduct is certainly a rationale 
for aggravating an offense in terms of sentencing, 
but it is not, in terms of rape, germane to the nature 
of the offense. Conceptually, rape should not be pun
ished only when some dangerous circumstance in 
addition to the rape exists; otherwise, rape becomes 
a non-crime, an act punished only when there is 
some other crime being punished in any case. Thus, 
the definition of rape must look beyond those situa
tions which are conclusive of lack of consent. 

The definition of rape can expand conceptuaIly 
beyond circumstances which are conclusive of lack 
of consent to circumstances where consent is pos
sible, although unlikely. Examples might include 
sexual intercourse accomplished by means of physical 
restraint (bondage) or by the administration of drugs 
with the victim's acquiescence. These instances are 
not so da.ngerous as to preclude the possibility of 
consent. Sexual intercourse might be presumed to 
be rape unless the defendant affirmatively shows that 
the sexual intercourse was consensual. In practical 
terms, if the jury finds that there was intercourse, plus 
criminal circumstance, plus consent, they must ac
quit. Thus, consent can be concurrent with the crimi
nal circumstance and, if so, then no crime has been 
committed. Consent is an affirmative defense, but its 
lack is not an element of the crime. 

Even. this broadening of the definition does not 
include all nonconsensual intercourse. To the extent 
that there are other circumstances too varied to de
fine in advance or too ambiguous to indicate on the 
face that there is no consent, there remain situations 
where the victim does not consent and the perpetra
tor knows or would know that she is not consenting. 
To include these situations, the objective standard 
must be abandoned and the law must look solely to 
the subjective state of mind of the victim, as weIl 
as the subjective state of mind of the defendant. 
Here, lack of consent is restored as an element of 
the crime, but there is no additional standard: no 
resistance and no criminal circumstance is here 

·required. 

These definitions of rape-from criminal circum~ 
stances conclusive of lack of consent to circumstances 
presumptive of lack of consent and finaIly to lack of 
consent-include the range of conduct in which 
there is both an unacceptable act and criminal intent. 
However, the problem of varying perceptions be~ 



tween the victim and the perpetrator remains. Many 
unconsented-to sexual acts would go unpunished 
where the prepetrator believes there to be consent. 
These acts arise largely in situations where the 
victim feels coerced, intimidated, overpowered, but 
the perpetrator feels he is engaging in aggressive, 
but legitimate, "seduction." 

The only way to expand the definition of rape to 
include these situations is to presume all sexual 
intercourse to be rape, that presumption being over
come only be demonstrating uncoerced consent 
clearly communicated by the victim. Such a definition 
may appear shocking on its face and so divergent 
from current societal views of seduction and court
ship as to preclude its legislative enactment. None
theless, it is strongly suggested in recent legislation 
like that of Michigan. 

The Michigan Criminal Sexual Conduct Act. The 
importance and national impact of the Michigan 
Criminal Sexual Conduct Act has been mentioned 
earlier.G In some senses, the Michigan bill is a prose
cutor's nightmare. It is very long and c(lmpleX, not 
only because it repeals nine other statutes, but be
cause it creates an entirely new vocabularly, part of 
which is defined within the statute, and part of 
which is left to the courts to interpret. Others 
interested in following the Michigan model have 
had to examine the language of that bill carefully, 
since terms used in Michigan may have very different 
meanings in other states. 

Under the new law, four degrees of criminal sexual 
conduct are distinguished, dependent upon the pres
ence or absence of (a) sexual penetration or contact, 
and (b) specified aggravated circumstances. The 
four degrees can be illustrated as follows: 

Criminal 
Sexual 

Conduct 

First Degree 
Second Degree 
Third Degree 
Fourth Degree 

Aggra-
Pene- vating 
tration Contact Circum· Maximum 

Required Required stances Penalty 

x 
X 

X 
X 

x 
X 

Life 
15 Years 
15 Years 
2 Years, 

$500 

The Michigan sta'.ute represents a rcdical depar
ture from common law rape. Both penetration and 
contact are sex-neutral and broadly defined. The 
word "rape" has been replaced by "Criminal Sexual 
Conduct," the resistance requirement has been ex
pressly eliminated, and consent is nowhere men
tioned. 

The failure of the Michigan statute to mention the 
elimination of lack of consent as an element of the 
crime may prove a serious error. Fifteen years ago, 
for example, California adopted a statute which 
eliminated all mention of consent and which defined 
rape in terms of force and 1\ modified resistance 
standard. Even with a reduced resistance standard, 
the courts quickly interpreted subjective lack of 
consent as an element of the crime, reasoning that 
the very nature of rape demanded lack of consent 
since, otherwise, the intercourse would be consensual 
and, thus, not rape. Without a resistance standard, 
courts are even more likely to bring a consent 
standard back into a statute unless the statute speci
fies that lack of consent is not an element of the 
crime. Even if lack of consent is not re-established 
as an element of the crime in the Michigan statute, 
the status :>f consent as a defense is certain to create 
problems of statutory interpretation. 

Two possible interpretations of the status of con
sent as a defense under the Michigan law are: (1) 
consent can be eliminated as a defense or (2) con
sent can be regarded as an affirmative defense which 
can excuse the conduct even if all the elements of 
the crime are present. It is a marked weakness in 
the Michigan law that it leaves the crucial determina
tion of the differences between these two views to 
the courts. For example, under 5.5206 (1 )( e) of 
the Michigan law, criminal sexual conduct in the 
first degree is committed if the perpetrator engages 
in sexual penetration while armed with a weapon or 
any article used or fashioned in a manner to lead 
the victim to reasonably believe it to be a weapon. 
If consent is not a defense, then the victim cannot 
legally consent and thereby legaUze the perpetrator's 
conduct if he is armed. If consent is a defense, then 
the perpetrator can claim that, although he was armed 
with a weapon, the victim in fact consented and the 
weapon was not responsible for any coercion. In 
this situation, the use of consent as an affirmative 
defense has legitimacy in view of the failure of the 
statute to specify that the victim need be aware of 
the existence of the weapon. There is also a strong 
argument for a consent defense where the victim 
knows the weapon is there, as on a camping trip, but 
there is reason to believe she was not coerced by 
its use. Thus, courts might be inclined to assume 
consent is a defense to the crime. .. 

Under 5.520b(1)(f) of the MichJgan law, how
ever, criminal sexual conduct in the first degree also 
accrues to the accomplishment of sexual penetration 

9 

;( 



through force or coercion where the victim is injured. 
At least in situations where force and injury are 
substantial, the use of consent as an affirmative 
defense is destructive to thf!crirninal circumstances 
standard. The jury could be told that, despite the 
clear indication of force, despite the victim's broken 
ribs and split lip, they can find that she consented 
to the intercourse and they must thereby acquit 
the defendant. The worst travesties of justice in 
terms of rape law have occurred precisely because 
the defendant was permitted to show that consent 
and force and injury could be concurrent. The 
Michigan statute does not specifically prevent the 
continuation of consent as a defense in situations 
where it appears entirely inappropriate. 

The failure to Beal with consent is aggravated by 
the definition of criminal sexual conduct i':"L the third 
degree. The Michigan law establishes this as a felony 
when sexual penetration is accomplished by force. 
If force is meant in terms of its common law 
definition, then it means force sufficient to overcome 
resistance; thus, indirectly, the resistance standard 
returns. If force means any application of energy, 
then all sexual penetration involves use of force and 
is criminalized by this section. The problem is some
what minimized by a reference to 5.5206(1)(f) (i) 
to (v) for suggestions as to what force means, but 
it also leaves open the possibility of a broader 
definition by stating that force is not limited to 
the circumstances outlined there. 

Under the Michigan statute, the possibility exists 
that consent might be permitted as a defense to any 
of the sections of the law. The difficulty is that it 
may be desirable to have consent as a defense to 
some forcible penetration situations, since force 
theoretically encompasses all types of penetration; 
on the other hand, it is undesirable as a defense 
when the force is sufficient to disallow the conclusion 
that force and consent existed concurently. With no 
indication in the statute itself as to when consent 
may be a defense, there is a real likelihood that 
consent will be permitted as an affirmative defense 
in all instances, except where consent is factually 
irrelevant, as with statutory rape based upon age. 

The Washington Rape Statute. In 1975, the state 
of Washington enacted a statute retaining the word 
"rape" but broadening the definition to include three 
degrees of the crime. 7 The Washington statute, rather 
than looking to itemized criminal circumstances, as 
does Michigan, defines rape in terms of a broad 
resistance standard. Rape exists when sexual pene-
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tration is accomplished by means of "forcible com
pulsion." Forcible compulsion is defined as "physical 
force which overcomes resistance, or a threat, ex
pressed or implied, that places a person in fear of 
death or physical injury to herself or himself or 
another person or in fear that she or he or another 
person will be kidnapped." Thus, it represents a 
broad objective standard, which includes resistance, 
but replaces traditionat' lack of consent as an element 
of the crime. 

The treatment of consent as an element and a 
defense is ultimately left to the construction of the 
Washington courts. The Washington statute does 
give some indication of its inten.tion to eliminate 
consent except in the second degree of the crime. 
Section 9.79.160(1) of the statute specifies that a 
mistake-of-fact defense is applicable in the second 
degree of rape where lack of consent is based solely 
on the victim's mental incapacity or physical help
lessness. Mistake of fact, in this instance, is a defense 
which the defendant must prove by a preponderance 
of the evidence. Presumably, by its specific reference 
in second degree rape and lack of mention elsewhere, 
mistake of fact as to consent is not a defense to the 
first or third degree of rape. If mistake of fact is not 
a defense, the crime is one of strict liability. Where, 
as in the first degree, the perpetrator accomplishes 
the sexual penetration through force and kidnapping, 
he cannot claim that he was mistaken in thinking 
there was consent, or that she was accompanying him 
willingly. Traditional mens rea is established through 
an objective determination that there can be neither 
consent nor a mistake as to lack of consent where 
sexual intercourse is accomplished through forcible 
compulsion. 

This interpretation of the statute is, however, 
somewhat conjectural. The statute does not explicitly 
state that consent is not a defenSI.:! to the first degree 
of the crime, where forcible compulsion is the stand
ard. Furthermore, the status of consent is confused 
by the third degree of the crime which relies upe (l 
lack of cons(mt as the standard fo!!' the crime. Section 
9.79.190(1) of the Washington law punishes all 
sexual intercourse accomplished without the consent 
of the victim if that lack of consent is clearly ex
pressed to thl~ perpetrator. However, consent is de
fined in terms of affirmative, communicated consent. 
Presumably, this third degree punishes all sexual 
intercourse accomplished without affirmative, com
municated consent, regardless of the nature of the 
circumstances. There is no need to show coercion, 



resistance or intimidation; the state must prove only 
that the victim did not communicate consent to the 
perpetrator and that her lack of such communication 
was clearly expressed. In the absence of a communi
cation of consent, the perpetrator must presume 
lack of consent. 

There is some ambiguity in the wording of the 
third degree which renders this interpretation prob
lematic. It seems strange to talk about "expressing" 
a lack of communication. If the woman does noth
ing, if she remains totally unresponsive and mute, is 
she "expressing" her lack of communicated consent? 
The point is unclear. 

Presumably, if the victim in fact does not give 
her communicated consent, then the defendant can
not claim that he thought, mistakenly, that she did 
indicate consent. Her failure to give consent estab
lishes the crime without respect to his criminal intent. 
Although strict liability in the first degree follows 
from the definition of forcible compulsion, strict 
liability in the third degree of the crime has ques
tionable rationale. One can reasonably conclude 
that there is criminal intent where there is the use 
of physical force overcoming resistance; it is less 
clear that there is conclusively criminal intent when 
the victim does not actively communicate consent. 
In fact, it has been suggested that consent be ob~ 
tained in writing before engaging in intercourse in 
Washington. 

The Wisconsin Sexual Assault Statute. Wisconsin 
has adopted a four-tiered "sexual assault" statute 
which punishes both penetration and contact crimes, 
eliminates the resistance standard, and incorporates 
a criminal circumstances standard in addition to the 
subjective "lack of consent" standard.s The explicit 
retention of lack of consent as a major element of 
the crime includes a definition of consent to mean 
words or overt action indicating freely given agree
ment to sexual intercourse or contact. The first and 
second degrees punish aggravated sexual penetration 
and contact as long as there is no consent. Thus, 
even under the circumstance of rape reSUlting in 
severe injury, the victim can theoretically consent 
and negate the criminal act. This retention of con
sent means also that the mistake-of-fact defense as 
to that consent still exists. The third and fourth 
degrees of sexual assault punish sexual intercourse 
or contact accomplished without consent. The am
biguity of Washington's terminology "clear expres
sion" is corrected here. It is a crime in Wisconsin 
to have sexual contact unless the recipient, by words 

or overt action, indicates freely given consent. Such 
contact constitutes a crime if the recipient remains 
mute or unresponsive, even if there is no overt 
rejection. 

Although this definition incorporates the victim's 
perception of rape, the problem remains that the 
use of consent, even as redefined, means that juries 
can find consent in situations where highly dangerous 
conduct has taken place. It also retains the common
Jaw focus on the victim's behavior rather than the 
defendant's. In Wisconsin, a jury will be instructed 
that they must find lack of consent in order to convict 
under most sections of the new law. In Washington, 
such an instruction is appropriate only in the third 
degree rape. Since Washington's third degree is a 
"lesser-included" offense to first and second degree 
rapes, however, the instruction on consent will be 
given even if first or second degree rape is charged. 
Washington juries will be asked to apply a consent 
standard only if they do not convict on the first or 
second degree charge. It is doubtful whether they 
can suspend the consideration. If they cannot, the 
Washington and Wisconsin statutes merge on the 
issue of consent. 

Thus, Michigan, with its elimination of lack of 
consent as an element, Washington with its partial 
exclusion, and Wisconsin with retention of lack of 
consent as redefined, olIer a spectrum of ways to 
deal with consent. The more that lack of consent 
forms the basis of the crime, the broader the conduct 
which can be punished, since lack of consent looks 
to the subjective state of mind of each victim. In 
contrast, the more that lack of consent is eliminated 
as an element, the less the likelihood that dangerous 
conduct will be punished, since consent is found to 
exist concurrent with that conduct. Conceptually, the 
Washington statute, if clarified as to when consent 
is a defense, may strike the necessary compromise 
by eliminating consent as an element and defense 
in its aggravated rapes where attention can be fo
cused on the rapist's conduct, while retaining it in 
its lesser degrees of rape where the rapist's conduct 
may be more ambiguous. 

2.4 Rape, Sexual Assault or Criiminal 
Sexual Conduct? 

Seven states, including Wisconsin, Trlave recently 
revised their definitions of rape by eliminating it as 
a specific crime and creating a new crime which fits 
generally inte assault and battery con1cepts. Several 
other states are currently considering s'Uch measures. 
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Assault is defined as an attempt to inflict an un
consented~to touch upon another person, and battery 
is defined as the touching itself. Conceptually, assault 
reflects an attempted rape, while battery, where 
touching is involved, more closely approximates the 
actual crime of rape. 

'traditionally, battery is a misdemeanor punished 
Jightly as one of the least serious of crimes. Even 
aggravated assault or battery statutes usually carry 
lower penalties than rape. The emphasis of these 
statutes is on the potential physical harm which 
could result from the perpetrator's conduct-a po~ 
tential usually measured by the actual physical harm 
inflicted. 

The problem with the assault/battery concept in 
respect to rape is that the seriousness of rape does 
not necessarily depend upon the degree of force used 
or on the potential physical harm which results from 
forced intercourse. Although rape victims are some
times beaten in addition to the rape, there is usually 
little physical trauma as a result of the rape itself. 
The harm of rape rests in the fear of death, as well 
as in the degradation and humiliation the victim must 
experience. The injury is always to the psyche, some~ 
times to the body. 

The trend toward treating rape as an assault or 
battery, rather than as a sexual act, must be evalu
ated with some care. The rejection of rape as a 
variety of sexual interaction is appropriate, cer
tainly; yet turning simply to assault and battery as 
an alternative means of defining the crime may create 
more problems than it solves. The emphasis in an 
assault statute is on the physical harm inflicted on 
the victim. Rape would rarely be punished at all 
under most aggravated assault statutes. The typical 
rape, without substantial physical trauma, would in
stead be punished as a simple assault or battery, 
and carry a light jail term or fine as its punishment. 

One reason given for embracing assault and bat
tery conc(~pts is that many believe consent is not a 
defense to those crimes and thus the concepts are 
seen as a way of avoiding the consent problem in 
rape. However, consent is generally a defense to 
assault and battery unless what is consented to is 
against pulDlic policy or prohibited by law . Trans
lated into the rape context, this means that if the 
basic activity is illegal, for instance under fornication 
statutes which forbid sexual intercourse between 
persons not married to one another, then consent 
would be impossible. But if, as in some states, sexual 
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activity between unmarried persons is lawful, then 
consent would be a defense to a rape even if it were 
classified as a battery. 

Recent statutory revisions which consider "rape" 
as crimes of "sexual assault" usually share little 
with traditional assault statutes except the conno
tation of force and violence. This connotation may 
be sufficient reason to borrow assault language to 
define the crime only if one ignores the fact that 
many rapes are perpetrated without force or violence. 

Care must be taken, in this event, that common 
law defenses to assault and battery, including consent 
and the need for intent to inflict serious bodily harm, 
do not later narrow the crimes when courts are called 
upon to interpret the new statutes. Where a legal 
term with a rich legal history is used, courts have 
a strong tendency to apply the connotations devel
oped around the word; judges and lawyers assume 
that such a term would not be used by the legislature 
for definitional purposes unless its connotations were 
meant to apply. 

Because of these dangers, states considering a 
change to an assault or battery concept must look 
carefully at their own case law to determine whether 
these concepts are, in fact, applicable to rape. If 
assault and battery concepts do carry meanings in
appropriate to rape situations, it would be better to 
create a new term altogether, like Michigan's "crim
inal sexual conduct." 

Furthermore, the word "assault" may not carry 
overtones of any great seriousness. No one is horri
fied at the idea of an assault unless the assault is 
known to be sexual. The question to be asked may 
be whether a rape is viewed with more gravity than 
a severe beating. If society believes these harms to be 
substantially similar, then assault may be a valuable 
word to cover rape as well as the beating. However, 
if society places a different value on rape, for ex
ample, than on a man stabbing another man in the 
arm, then the use of the word "assault" may serve 
mainly to devalue the seriousness of rape. 

Elimination of the word "rape" from the criminal 
statutes has also been urged by those who believe 
that its definition has been too constricted: limited 
to the insertion of a penis into the vagina. Sexual 
attacks can· include many other kinds of conduct 
which do not differ in their gravity in any way other 
than the possibility of pregnancy arising from vaginal 
rape. That risk, in days when an out-of-wedlock 
child made an outcast of the mother, may well have 



legitimized the legal distinction. The consequences of 
such a pregnancy were probably far greater for the 
victim than any other kind of injury short of death. 
Today, however, with the ability to ·terminate an 
unwanted pregnancy, there is no longer justification 
for distinguishing vaginal peneration as a separate 
crime. Pregnancy resulting from rape, however, may 
constitute a reason for aggravating the punishment 
for the crime. 

If there is insufficient reason to isolate vaginal 
penetration by the penis, then the crime of rape might 
include all kinds of sexual peneration. Section 520 
a(h) of the Michigan Criminal Sexual Conduct Act, 
for instance, defines sexual penetration as: 

sexual intercourse, cunnilingus, fellatio, 
anal intercourse, or any other intrusion, 
however slight, or any part of a person's 
body or of any object into the genital or 
anal openings of another person'~~ body, 
but emission of semen is not required. 

Without too much distortion of the historical 
concept, rape could be expanded to include such a 
definition without changing the word itself, as does 
Washington. However, the word so strongly connotes 
sexual penetration that it does not expand readily to 
include sexual contacts other than penetration. It 
does not seem odd to think of forcible sodomy as 
rape, but it does seem peculiar to think of forcible 
manual touching of. the genitals as rape. Therefore, 
if a state wants to include forcible sexual contact 
other than penetration, then a term other than rape, 
such as criminal sexual conduct, seems appropriate. 
Otherwise, it would be necessary to define two sepa
rate offenses, one including an expanded definition 
of rape, and the other called S'omething like "criminal 
sexual contact." The latter could then be defined as 
a separate crime. Michigan defines it within its 
criminal sexual conduct statute as: 

the intentional touching of the victim's or 
actor's intimate parts or the intentional 
touching of the clothing covering the ~m
mediate area of the victim's or actor's 
intimate parts, if that intentional touching 
can reasonably be construed as being for 
the purpose of sexual arousal or gratifi
cation.9 

Whether criminal sexual contact is included in a 
general criminal sexual conduct law or whether 
separate offenses are created in order to retain the 
word "rape," the expansion to contact crimes is an 

important one both pragmatically and conceptually. 
Sexual contact crimes are not likely to be charged 
unless they involve some aggravating factor like 
physical injury. The existence of the crime, however, 
enables prosecutors who have charged penetration 
or aggravated contact crimes to negotiate pleas down 
to those un aggravated contact crimes which carry 
much lighter sentences. The sexual contact crime 
gives the prosecutor additional flexibility in disposing 
of cases with guilty pleas. Many of these are likely 
to be cases which, under old statutory schemes, 
would have been dismissed outright or pleaded to 
simple battery or disturbing the peace. Furthermore, 
the inclusion of sexual contact crimes recognizes 
conceptually that very serious harm can arise from 
a sexual attack even if no penetration is accomplished 
or attempted. The degree of terror experienced by 
the victim does not necessarily depend upon the 
fact of penetration. 

2.5 Sex-Neutrality and Marital Status 

The expanded definitions of criminal sexual con
duct in states like Michigan, Washington, and Wis
consin have another significant side effect. They 
make rape a sex-neutral crime. Thus, it becomes 
possible for men to be victims and for women to be 
perpetrators. Homosexual conduct is treated identi
cally with heterosexual conduct. This necessitates 
the repeal of any statutes which forbid consensual 
homosexual conduct, as well as those statutes which 
punish other kinds of sexual conduct common to 
both heterosexuality and homosexuality, such as oral 
and anal intercourse. 

The expansion of rape to a sex-neutral crime also 
eliminates the focus on the crime given to it by 
feminist analysis, which views rape as a crime by 
men against women, a crime whose significance lies 
in its use by men to maintain women in a state of 
powerlessness. The sex-neutral crime makes quite a 
different statement: that the sex of the perpetrator 
and the victim are without significance in evaluating 
the meaning of the sexual (;ontact. 

Despite this sex-neutrality trend, the marital statu.s 
of the parties involved in criminal sexual conduct 
continues to be an issue of importance and contro
versy. The rape of a wife by her husband has never 
been a crime in this country, although some countries 
do protect married women from rape by their hus
bands.10 Recent proposals for changing the defini
tion of rape in this country have frequently included 
complete protection for married women, but such 
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provisions have always been defeated. Most states 
have retained marriage as a total defense to charges 
of rape, despite strong opposition by the proponents 
of new legislation. 

The rationale for creating marriage as a defense 
to rape is understandable in its historical context. 
The concept of marriage entailed the ownership of 
the wife by the husband. A husband could not rape 
his wife for the same reason that he could not 
burglarize his own house; one cannot steal what one 
already owns. Furthermore, the wife, by virtue of 
her marriage vows which required that she "obey" 
her husband, consented in advance to all sexual in
tercourse within the marriage. Until recently, divorce 
law provided that the refusal of the wife to engage 
in sexual intercourse gave the husband grounds for 
divorce while rape of the wife by the husband did 
not give her grounds for divorce. 

The greatest advance in protection for married 
women consists of provisions permitting a rape 
charge if the spouses are living apart at the -'time of 
the rape. Most states, like Michigan, additionally 
require that one spouse must have filed for separate 
maintenance or divorce. This type of provision seems 
to be a standard compromise on the issue, a com
promise which some have argued violates equal pro
tection by protecting some married people but not 
others. Several states, however, have recently enacted 
legislation which eliminates rape charges between 
persons living together even if they are not married. 
A number of arguments are given for retention of 
the married spouse exclusion, or some variation of 
it. It is said, for example, that the crime creates legal 
intrusion into the marriage relationship. It is none
theless true that any crime other than rape can be 
committed by one spouse upon another. If a wife 
forges her husband's name on a check, she can be 
charged with forgery. If a man beats his wife, he 
can be charged with assault or battery. To no other 
crime of violence is marriage a defense. 

It is also argued that allowing rape prosecution 
against one spouse allows the other spouse to use 
the threat of such a prosecution in order to gain 
some other advantage, such as a favorable settlement 
in a divorce. Exactly the same threat, however, can 
be used in respect to a beating, although in that case 
the threat may have more vitality; a beating usually 
carries physical signs of its occurrence, and the proof 
problems may be fewer. The threat of a rape prose
cution, even with substantial evidence, is rarely 
meaningful given society's current seeming inability 
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to view rape of a wife by a husband as anything 
deserving punishment. 

It is true that there are likely to be substantial 
evidentiary problems with most interspousal rapes, 
since a crime is involved which would rarely be 
capable of proof beyond a reasonable doubt. This 
argument, it would seem, placates those who fear 
the wholesale prosecution of husbands rather than 
defeats the rationale for the existence of the crime. 
What is usually determinative of whether conduct 
is criminal is the interest of society in protecting 
individual safety and well-being. 

The difficulties of proving a crime ordinarily mean 
there will be few prosecutions. Clearly, prosecution 
under the criminal law is not the solution to the 
problem of wives beaten by their husbands. Rape 
is a crime, theoretically, because it is such offensive 
conduct that society is obligated to express its wrath 
wherever the conduct is encountered. 

2.6 Degrees of Rape and Penalty 
Structures 

Rape, under carnal knowledge statutes, is regarded 
as a single crime, with a single pnnishment, fre
quently death or up to life in prison. This severe 
punishment for rape is understandable in view of 
the narrow definition of rape under the carnal knowl
edge concept: only a few rapes at the most dangerous 
end of the spectrum of forcible sexual conduct are 
punished. The actual severity of the punishment for 
rape is more theoretical than real. Most offenders 
serve far fewer years than the possible maximum. 
Nonetheless, it has been feared that the possibility 
of the imposition of the maximum sentence has 
deterred juries from convicting, even in cases within 
the narrow definition of carnal knowledge rape. 

Under statutes which broaden the definition to 
include a greater variety of criminal conduct, there 
may be distinctions between the kinds of conduct 
which justify different penalties. A jury may convict 
for a serious crime where they would acquit if forced 
to choose between acquittal and conviction on a 
serious charge. Different penalties require different 
degrees of the crime, or some method of aggravating 
factors. In /.act, the trend has been toward dividing 
the crime of rape into degrees in order to provide 
gradation in penalties. 

2.7 The Model Penal Code Approach 

Theories on how the crime should be divided vary 



greatly, and a number of approaches to such grada
tion have been taken. The Model Penal Code, for 
example, establishes three categories based upon the 
dangerousness of the perpetrator's conduct. The most 
severe degree is reserved for those crimes where the 
perpetrator's conduct is "most brutal or shocking, 
evincing the most dangerous aberration of char
acter and threat to public security .... " 11 These 
crimes are then defined as those in which the per
petrator inflicts serious bodily injury upon someone, 
or where the victim was not a voluntary social com
panion of the perpetrator upon the occasion of the 
crime and had not had previous consensual sexual 
contact with him. If neither of these two circum
stances exists, then the crime is one of the second 
degree. The least serious degree of the crime, called 
"gross sexual imposition," includes sexual intercourse 
accomplished (1) by means of threat, (2) with 
knowledge of the victim's mental deficiency, (3) 
without the victim's awareness that the act is being 
committed, or' ( 4) without her awareness that the 
perpetrator is not her husband." 12 

Although the infliction of serious bodily injury 
seems appropriate as an aggravating factor, the 
Model Penal Code definition of serious bodily injury 
is very narrow. It is restricted to injury which creates 
a substantial risk of death or which causes serious, 
permanent disfigurement, or protracted loss or im
pairment of a bodily member or organ. Aggravation 
based on bodily injury is apt to apply to only a few 
cases; even though some form of injury in the course 
of rape is quite common, most of the injuries would 
not meet this standard. Thus, in most cases, aggrava
tion of penalty would depend upon the lack of a 
prior relationship between the victim and the rapist. 

The community's greater sense of outrage at 
stranger-to-stranger rape probably assumes that the 
potential for harm to the victim, both physically 
and emotionally, is greater where there has been 
no prior relationship between them. There is some 
indication, however, that there actually tends to be 
greater physical injury to the victim where there 
has been a prior acquaintance. It is doubtful, too, 
that the seriousness of emotional trauma to the vic
tim depends upon the lack of a prior relationship. 

Even where an intimate relationship exists, in
cluding consensual intercourse, a victim might feel 
more traumatized if raped by someone she once 
trusted whose purpose was to humiliate her per
sonally. Further, the rape by the person with whom 
there has been a prior sexual relationship is possibly 

more dangerous to the victim since pe:-sonal ani
mosity itself may lead to the infliction of injury. 
There is reason, therefore, to believe that a prior 
sexual relationship might tend to make rape a more 
dangerous event. At this time,however, the matter 
is conjectural and there is no justification for using 
this as a criterion for imposing a more or a less 
stringent penalty. 

Some states have followed the Model Penal Code 
approach in setting up degrees of rape, with a con
siderable variety in the details of the gradations. 
Some limit the infliction of serious bodily injury to 
the victim; others have. eliminated the involuntary 
compan:on fact.or. Other states have added additional 
other aggravation factors, such as uoup rape, use 
of threat of use of a deadly weapon, emotional injury, 
kidnapping, threat of serious bodily injury, and 
attempted homicide. 

2.8 The Michigan Criminal Sexual 
Conduct Act Approach 

The Michigan Criminal Sexual Conduct Act pre
sents a complicated gradation scheme which focuses 
first on the nature of the sexual conduct and then 
on the dangerousness of the conduct. Michigan 
grades the nature of the sexual conduct by punishing 
sexual penetration more severely than sexual contact 
without penetration. Penetration with aggravation 
(first degree) is punished more severely than contact 
with aggravation (second degree); penetration with
out aggravation (third degree) is punished much 
more severely than contact without aggravation 
(fourth degree). Aggravated sexual contact (second 
degree) is punished with the same maximum sen
tence as un aggravated sexual penetration (third de
gree). The aggravating factors for penetration and 
contact are identical. 

The distinction between sexual penetration and 
contact seems to be based on the assumption that 
crimes involving penetration are more dangerous and 
more traumatic to the victim than those which do 
not. Such a generalization is probably true enough 
to justify the distinction, although it is not difficult 
to imagine situations where the sexual contact crime 
might be far worse than a penetration crime: a man 
who burns a woman's breasts or genitals with a 
cigarette while masturbating would be punished less 
severely than the man who slaps a woman and then 
coerces her into sexual intercourse. Thus, there are 
cases under this scheme where the penalty is inap-
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propriate, since the actual conduct is more dangerous 
than the category presupposes. In many of these 
instances, this problem could be mitigated by charg
ing other crimes, such as aggravated assault or 
attempted homicide in addition to the sexual contact 
crime. In states where it is possible, consecutive 
sentences could be imposed to keep the very dan
gerous perpetrator out of society. Conceptually, 
nonetheless, some inconsistency is unavoidable under 
the penetration/contact distinction. 

The additional factors in the Michigan statute 
reflect a desire to punish more dangerous conduct 
more severely. These factors include: 

1. circumstances involving the commission of any 
other felony; 

2. the aiding or abetting of the perpetrator by one 
or more other persons when (i) the perpetrator 
knows the victim is mentally defective, mentally 
incapacitated, or physically helpless, or (ii) the 
perpetrator uses force or coercion; 

3. the perpetrator is armed with a weapon or 
some item which is used or fashioned in such 
a manner as to lead the victim to believe, 
reasonably, that it is a weapon; 

4. the perpetrator accomplishes the penetration 
through force or coercion and causes injury 
to the victim; 

5. the perpetrator causes injury to the victim and 
knows that the victim is mentally defective, 
menIally incapacitated, or physically helpless. 

The first of these aggravating factors is puzzling 
since it would seem to include consensual sexual 
intercourse between two people mutually involved 
in the commission of a burglary or a marijuana sales 
transaction. Yet, to limit the category to those situa
tions where the victim of the criminal sexual conduct 
is also the victim of the felony would be too narrow: 
it would exclude the situation where the victim's 
companion is kidnapped or assaulted. The solution 
seems to be to limit the classification to those situa..; 
tions where the victim is not implicated in the ferony. 

The second aggravating factor covers gang rape, 
without respect to physical injury, presumably on 
the theory that gang rape is generally more terrifying 
and humiliating to the victim than rape by a sale 
perpetrator. The terror inherently inflicted by the 
gang rape, in turn, denotes a high degree of criminal 
culp~bility on the part of the perpetrators, a culpa-
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biIity which justifies its inclusion in the highest degree 
of rape. The dangerousness punished here is the 
extreme trauma the victim is likely to suffer because 
the rape is a gang rape. 

The third aggravating factor, "armed with a 
weapon," appears to cover situations where the per
petrator has a concealed weapon about which the 
victim knows nothing. It could also cover situations 
where the victim knows the perpetrator has a 
weapon, but she is not threatened with its use or has 
no reason to believe the weapon might be used 
against her if she fails to compiy with a demand for 
sexual intercourse. 

Arguably, the very presence of a weapon on a 
person engaging in sexual intercourse might be re
garded as conduct dangerous enough to require its 
inclusion. The very presence of a weapon, if known 
to the victim, is apt to be sufficiently coercive to 
cause her submission without any overt "use" of the 
weapon. Thus, requiring the perpetrator to "use" 
the weapon to accomplish the sexual conduct may 
set too narrow a standard in view of the inherent 
dangerousness and coerciveness of the possession of 
a weapon. On the other hand, the existence of the 
weapon must be known to the victim in order to 
invoke this rationale. Otherwise, the person who has 
sexual intercourse while in the possession of a for
gotten pocket knife will be liable for the first degree 
crime even though the existence of the pocket knife 
was unknown to the victim and even though there 
were no other aggravating factors. 

The fourth aggravating factor, which requires 
personal injury occurring through "force" or "coer
cion," limits the injury to the victim. The standard 
is here narrower than in the Model Penal Code, 
which covers injuries to others as well. If the per
petrator inflicts personal injury upon a companion 
of the victim, then the perpetrator wquld seem to 
be dangerous enough to warrant charging with the 
first degree crime. 

The standard for "personal injury" under the 
Michigan statute, unlike the Model Penal Code 
standard, is very broad. It includes bodily injury, 
disfigurement, mental anguish, chronic pain, preg
nancy, disease, or loss or impairment of a sexual or 
reproductive organ. Some argument might be made 
that this standard is so broad as to include all crimi
nal sexual conduct. Arguably, there is always some 
degree of mental anguish for a victim of rape. The 
reason tape is punished in the first place is that 
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rape is emotionally traumatic to the victim. If the 
standard were to be applied only to cases of extra
ordinary mental trauma, then the punishment de
pends upon the particular emotional makeup of the 
victim, rather than on the dangerousness of the 
perpetrator's conduct. One victim may react to a less 
dangerous rape with considerably more mental 
anguish than another victim subjected to a more 
d,angerous rape. 

Much dangerousness of conduct no doubt takes 
place on too subtle a level, as it is communicated by 
body language, tone of voice, or facial expression, 
to be delineated in terms of perpetrator conduct. 
The only way to capture this dangerousness is to 
measure it in terms of victim response. And it does 
seem reasonable to assume that victims of more 
dangerous rapes will suffer more severe mental 
anguish than other victims. The problem here is to 
establish standards to determine whether the mental 
anguish is severe enough to become a distinguishing 
factor. 

As a practical matter, if the perpetrator's conduct 
does not sufficiently explain the victim's history of 
emotional difficulty and makes the jury perceive 
her extreme mental anguish as the results of events 
other than the rape, then there is unlikely to be a 
conviction under the first degree crime. The inclusion 
of mental anguish does, furthermore, mean that the 
prosecutor will frequently be able to justify the 
charge of the first degree crime, thus facilitating the 
negotiation of a plea to a lower degree. 

The inclusion of pregnancy as an aggravating 
factor presents an odd dilemma. To the extent that 
its inclusion might affect the perpetrator's conduct, 
it would seem to encourage oral or anal penetration 
in place of vaginal penetration in order to avoid the 
possibility of a pregnancy. The inclusion of preg
nancy may also theoretically encourage rapists to 
ta\ce some birth control precautions, either through 
use of a prophylactic or through withdrawal prior 
to emission. To this extent, the inclusion of preg
nancy serves a valid purpose since the dangerousness 
to the victim of an unwanted pregnancy, both in 
physical and emotional terms, is generally serious 
enough to warrant the charge of the first degree 
crime. The perpetrator's recklessness in allowing for 
the possibility of pregnancy, with its attendant 
dangers for the victim, is thus regarded as a higher 
degree of the perpetrator's culpabilitY,much as gang 
rape is so regarded. 

The fifth aggravating factor is personal injury 
which occurs with the knowledge that the victim is 
mentally defective, mentally incapacitated, or phys
ically helpless. This factor does not appear tied to 
the dangerousness of the perpetrator's conduct in 
terms of either physical injury or emotional distress 
to the victim. The mentally defective victim may be 
the victim least likely to suffer trauma if the nature 
of the crime committed upon her is but dimly per
ceived by her. Likewise, the victim who is mentally 
incapacitated, perhaps through drugs., is also less 
likely to suffer severe emotional trauma. The like
lihood of serious physical injury also seems to be 
less in these situations. Only where the victim is 
physically helpless, yet fully cognizant of what is 
happening, is there apt to be an aggravation of emo
tional trauma which justifies its inclusion in the first 
degree crime. The inclusion of mental defectiveness, 
incapacity, or physical helplessness of the victim as 
an aggravating factor can be justified only by a 
policy intended to protect those people least able 
to prevent the crime against them. 

2.9 The Washington Approach 
Like Michigan, Washington divides rape into 

different degrees with different penalties intended to 
punish more severely those rapes which reflect 
brutality or serious threats to public security. Here, 
however. the word "rape" is retained, although de
fined to include substantially what is punished as 
penetration under the Michigan law. The Michigan 
contact crimes, of the second and fourth degrees, 
are not included in the Washington law. 

The aggravating factors in the Washington statute 
are quite similar to those of Michigan. The first 
degree factors include: 

(1) use or threat of use of a deadly weapon; 

(2) kidnap of the victim; 

(3) infliction of serious physical injury upon any
one; 

( 4) felonious entry into the building or vehicle 
where the victim is situated. 

The second and fourth factors are included within 
Michigan's "commission of any other felony." The 
third factor is similar to Michigan's except that it 
includes injury inflicted to anyone, rather than solely 
on the victim. While the first aggravating factor is 
similar to Michigan's, Washington's degree structure 
does not take into account gang rape. 
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The second degree of rape in Washington is a 
catch-all category: it includes penetration accom
plished by forcible compulsion or incapacity to con
sent by reason of being physically helpless or men
tally incapacitated, The third degree includes all 
penetration where the victim did not affirmatively 
consent, where such lack of consent was clearly 
expressed by the victim's words or conduct, or where 
there was a threat of unlawful harm to the property' 
of the victim. 

The structure of the second and third degrees, 
unlike tbe aggravated first degree, does not depend 
upon dangerousness in addition to the rape itself. 
Instead, they depend upon the state of mind of the 
victim. In the second degree, the victim is placed in 
fear or is mentally incapacitated. In the third degree, 
the victim does not give affirmative consent; there 
is no necessary element of fear. 

The use of degrees, whichever factors are seen 
as aggravating, probably is more important for the 
flexibility it gives prosecutors in charging crimes 
and negotiating pleas than in influencing the perpe
trator's conduct. In fact, if there is no influence on 
the perpetrator's conduct, i.e., if the nature of the 
crimes committed remains unchanged despite the 
creation of aggravating factors, then the only reason 
for the use of degrees is to facilitate the negotiation 
of pleas and to encourage conviction by providing 
for a lesst'r-included offense where juries perceive 
perpetrator conduct as insufficiently culpable to war
rant severe punishment. In this light, it does not 
matter which factors are selected as aggravating, as 
long as they are generally consistent with notions 
of CUlpability. 

2.10 Penalty Structures 

Debate concerning the question of the appropriate 
punishment for rape has frequently been associated 
wit" the issue of ~hether to create degrees of the 
crime. The severity of penalty structures for rape 
has also been symptomatic of a larger national 
debate on sentencing which has raised philosophical 
and pragmatic issues with regard to retribution, 
rehabilitation, and deterrence. In the specific context 
of rape, this debate has often centered on the rela
tive effectiveness and equity of treatment programs 
for sexual psychopath::; versus lengthy or mandatory 
prison sentences. 

Apart from this philosophical debate, significant 
discussions have also occurred with regard to such 
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issues as possible jury nullification in rape cases, and 
the use of death penalties in such cases. Regardless 
of how a state legislature has generally determined 
its sentencing philosophy on its structure of rape, 
these issues might be usefully addressed under this 
section of the report. 

One reason suggested for low conviction rates in 
jury trials is the punishment generally associated with 
the crime of rape. Traditionally, the statutory pun
ishments prescribed for rape have been severe; in 
most states a defendant convicted of rape faced 
either a maximum term of life imprisonment or the 
death penalty. Unless the state's case is very strong 
and the facts are practicularly heinous, juries seem 
reluctant to convict and, by so doing, expose the 
offender to such severe punishment. If there is 
evidence that the victim had "assumed some of thf' 
risk" of the rape by her prb!' prvmis~!.:ity or im
prudent behavior, the jnry might acquit rather than 
call the defendant's assault a "rapt;." However, 
where the jury has a choice of convicting the de
fendant for rape or another less serious type of 
assault, they might convict on the lesser charge. 
Kalvin and Zeisel reached this conclusion after ex
amining jury decision-making in 72 rape trials: 

. . . the jury chooses to redefine the crime 
of rape in terms of its notions of assump
tion of risk. Where it perceives an as
sumption of risk the jury, if given the op~ 
tion of finding the defendant guilty of a 
lesser crime will frequently do so. It is thus 
saying not that the defendant has done 
nothing, but rather that what he has done 
does not deserve the distinctive oppro
brium of rape. If forced to choose in these 
cases between total acquittal and finding 
th:; defendant guilty of rape, the jury will 
usually choose acquittal as the lesser evil. 13 

This is an example of a concept called "jury 
nullification" where the jury will acquit a gefendant 
who is technically guilty of the crime bet;;~use they 
are unwilling to enforce the law. To facilitate the 
conviction of defendants who do cornutft rape, re
gardless of the naivete or foolishness of their vic
tims, it may be appropriate to lessen the penalties 
for rape. If the jury does not assume that conviction 
means extreme punishment, they may be more will
ing to reach a verdict based on the facts. 

This concept of jury nullification fits logically 
with the redefinition of rape into various degrees. 
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Not all rapes arc identical. In a continuum of of
fenses one could clearly distinguish between those 
cases where a stranger rapes a stranger and com
mits grievous bodily harm, and cases where a rape 
evolves from a dating situation and results in no 
injury. It is only logical that the penalty struc
ture reflect this continuum and, thus, in those states 
which have different degrees of rape, there are dif
ferent penalties for each degree. A jury, by choosing 
between lesser-included degrees of rape, would not 
only be defining the seriousness of the rape, but 
indirectly assessing an appropriate punishment for 
the crime. 

How severe the punishment should be for a rape 
of any degree is a difficult philosophical and politi
cal question. Depending on the definition of the 
crime, it is possible that the lowest degree of rape 
be a misdemeanor without the possibility of a 
prison sentence. The highest degree of rape could 
result in a possible maximum life imprisonment or 
even the death penalty. Some states have devised 
legislation which prescribes the possibility of prison 
for each degree of rape, but mandates a certain com
mitment to prison for only the most serious degree. 14 

This would provide the court or the jury with a 
range of dispositions which would reflect the range 
of criminal conduct that can be classified as rape. 

The possible provision of a death penalty for 
rape cases raises serious problems that should be 
mentioned. Several comprehensive studies have 
clearly suggested that historically the death penalty 
has been assessed in a systematically discriminatory 
fashion. l5 A high correlation has been found be
tween the imposition of the death penalty for rape 
and the race of the offender and victim, i.e., between 
black males and white females. 10 Arguably, if the 
statistics are accurate, the problem may reflect racial 
issues that transcend the crime of rape. In extending 
the death penalty to rape cases, legislatures should 

be aware of the historical pattern of its implemen
tation. 

A range of penalties tied to degrees of rape pro
vides significant advantages to the prosecutor. Where 
rape was traditionally defined in a single degree, 
the prosecutor lacked flexibility in the filing and 
plea bargaining of cases. Where he charged cases 
as rape, he would often reduce the charge to an 
assault or other crime in return for a plea of guilty. 
Alternatively, he would file the charge as an assault 
and gain a conviction for a crime that did not reflect 
the reality of the case. Since cases were difficult to 
win and reduction meant calling the crime some
thing other than rape, prosecutors were often re
luctant to file a case as rape unless it was extremely 
strong and the reduction was unlikely. This in
flexibility leads to either a very conservative filing 
policy where few rape convictions were achieved, 
or to convictions to lesser unrelated crimes which 
never reflected the seriousness of rape. 

With several degrees of rape available to a prose
cutor as well as to a. jury, there is a possibility of 
plea bargaining without depreciating the seriousness 
of the crime. A first degree rape could realistic;ally 
and pragmatically be reduced to a second degree 
rape; this might allow a significant range of punish
ment to the judge and still have the charge reflect 
the act. 

To the extent that rape sanctions can he con
sidered apart from the general debate regarding 
punishment, deterrence and rehabilitation, it follows 
logically that penalties be associated with the serious
ness of the offense. This will increase the potential 
for jury convictions and realistic plea bargains; the 
defendant will be convicted of a crime which ap
proximates the seriousness of his criminal behavior 
and receive a sentence appropriate to his criminality. 
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CHAPTER 3. PROOF 

Proving the crime of rape nec~ssitates the presen
tation of evidence which establishes beyond a rea
sonable doubt each and every element of the crime. 
While rape statutes differ from state to state, there 
are generally three elements that must be proven: 
(1) that a sexual assault, through penetration or 
other contact, did occur; (2) that the sexual assault 
occurred through force or without the consent of 
the victim; and (3) that the sexual assault was 
accomplished by the defendant. The types and 
amount of evidence required to establish these 
elements are generally regulated by a standard 
scheme of evidentiary rules which apply to all crim
inal cases. In rape cases, however, a special set of 
rules have also been erected which makes the trial 
of a rape case somewhat different from that of the 
normal felony. 

The special rules for rape have evolved from a 
belief that rape complaints are easily proven, often 
falsely made, and very difficult to defend against. 
Critics of these rules argue that they prevent the 
conviction of rapists because they deter victims 
from reporting and create insurmountable barriers 
of proof for prosecutors. Defenders of these rules 
argue that they are necessary to protect innocent 
defendants. This chapter will explore rules affecting 
corroboration requirements, cautionary instructions, 
psychiatric evaluations of victims, the use of the 
polygraph, and the admissibility of the victim's prior 
sexual history as evidence. The discussion will 
address the question of whether the nature of rape 
provides a special rationale for its unique treatment 
within the criminal law. 

3.1 Evidence of Prior Sexual History 

Perhaps the most controversial facet of the rape 
trial and the issue which has received the most 
public and legislative attention is the defendant's 
use at trial of the victim's prior sexual history. There 
can be little question that this evidence is important 
to most defense strategies and often devastating to 
the state's case. The reasons are obvious. The 
victim who fears that her past sexual activities may 

be exposed in public is less likely to report her rape 
and pursue prosecution. Furthermore,. if such evi
dence is exposed at trial, it diverts. Jury attention 
from the rape to the character of the victim. Such 
evidence allows defendants to suggest that the inter
course was consensual or that the victim "asked for 
it" because of her character. 

For evidence to be admissible, it must be relevant 
or tend to prove some aspect of the case. Prior 
sexual history evidence, which could cover a wide 
range of activity from previous marriages and preg
nancies to living arrangements and use of contra
ceptives, is arguably relevant to a number of issues 
that call be raised at trial. These include a determi
nation of whether the victim consented at the time 
of the alleged intercourse, whether her testimony is 
credible and whether the defendant is, in fact, the 
rapist. Each one of these points requires separate 
analysis. 

a. Consent. Where the defendant seeks to demon
strate that the intercourse did not constitute rape, 
the court must determine wheth()r evidence of the 
victim's prior sexual history is relevant or helps to 
prove whether she did or did not consent. The de
fendant's argument is a simple one: a general 
propensity to consent to sexual intercourse, estab
lished by prior acts, makes it more likely that a 
woman will consent on any given occasion. Argu
ably anything which makes it more likely that she 
consented to intercourse with the defendant is rele
vant to his assertion and, therefore, her prior sexual 
history should be admissible. 

The defendant might use the following example 
to press his point. Two women go out on dates. One 
has sexual intercourse on the first date and subse
quently with virtually every person she dates; the 
other is the same age, dates with the same fre
quency, but is a virgin. If one were to predict which 
would be more likely to consent to intercourse with 
her date on that evening, one would predict that the 
first would consent amI the second would not. Where 
each date has been charged with rape and the first 
alleges consent, he would ask that evidence of the 
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victim's prior sexual history be admissible. The vic
tim in the second case might even argue that her lack 
of sexual history be admissible to demonstrate that 
consent was unlikely. 

This type of evidence which tends to show a pro
pensity to do certain things has been divided by the 
law into two parts. The first part concerns evidence 
of specific prior acts which suggest the probability 
that other acts will occur. In the context of rape, 
this eviden~e' would include evidence of specific 
incidents of prior sexual history with names, dates 
and places brought forth for jury consideration. 
Generally, the law has not allowed this type of evi
dence in any trial, although there are exceptions. 
This is probably based on a recognition that human 
behavior 1s far too complex to allow for any great 
correlatWn between past behavior and behavior in 

,- respect to a particular event. Despite the logic which 
suggests that the first woman is more likely to con
sent, her prior activities do not prove that she did 
consent on that night. Furthermore, the virginity of 
the second victim does not establish the fact that 
this time she did not consent. 

A more accurate assessment of the possibility of 
consent would require a thorough exploration of 
prior incidents and a comparison with the night in 
question. So many potential factors would have to be 
examined to accomplish this assessment that it would 
divert the real concerns of the court-the incident 
on the night in question. Since the criminal trial 
could indulge in only the crudest analysis of human 
behavior, such specific reference is not normally 
allowed. 

A second category of prior sexual history evidence 
does not pertain to specific incidents of unchastity, 
but to a general reputation in the community for 
promiscuity. Courts which do not allow reference to 
specific acts have ofkn allowed what is called "gen
eral reputation ev!d~nce." This evidence is obtained 
by questioning sorrieone knowledgeable as to the 
general view of the victim's chastity in the commu
nity in which she lives. Arguably this type of evidence 
might be even less reliable than specific information 
as a means for concluding whether the victim did 
consent on a particular night. The circumstances 
under which she "earned" this reputation are spe
cifically not explored, so the trier of fact cannot 
begin to judge the probative value of this reputation 
to the specific events of the alleged rape. Further
more, this type of evidence has come under recent 
attack because it is questionable whether Americans 
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stay in their communities long enough to develop 
reputations which are likely to become known to 
neighbors. 

The reliability of these two types of evidence can 
be weighed by the trier of fact. However, what 
standard of relevancy should be applied? How rele
vant is relevant enough for the evidence to be con
sidered? The Federal Rules of Evidence define 
relevant evidence as that which has: 

any tendency to make the existence of any 
fact that is of consequence to the deter
mination of the action more probable than 
it would be without the evidence.1 

Taken literally, this standard for relevancy means 
that even the lowest probative value establishes 
relevancy. Even if the jury has inadequate informa
tion to determine the weight to give prior specific 
acts or even general reputation evidence, arguably 
they should consider this information because it may 
have some relevance. 

The importance of prior sexual history informa
tion has too often been assumed. Until recently, the 
process of predicting future sexual behavior based 
on past sexual acts has rarely been carefully scruti
nized. Rat,her, the discussion has been diverted by 
traditional notions of women and chastity which has 
placed great weight on female character as a pre
dictor of sexual activity. A classic statement which 
exemplifies this judgmental perspective is found in a 
nineteenth century case: 

. . . are we to be told that previous pros
titution shall not [be] one among those 
circumstances which raise a doubt of as
sent? That triers should be advised to make 
no distinction in their minds between the 
virgin and a tenant of the stew, between 
one who would prefer death to pollution 
and another who, incited by lust and lucre, 
daily offers her person to the indiscriminate 
embraces of the other sex? . . . And will 
you not readily infer assent to the prac
ticed Messaline in loose attire, than in the 
reserved and virtuouos Lucretia? . . . It 
has been repeatedly adjudged that in the 
same view you may also show a previous 
voluntary connection betwen the prosecu
trix and the prisoner. Why is this? Be
cam:;! there is not so much probability 
that a common prostitute or the prisoner's 
concubine would withhold her assent as 



one less depraved, and may I not ask, does 
not the same probable distinction arise be
tween one who has already submitted her
self to the lewd embraces of another, and 
the coy and modest female severely chaste 
and instinctfully shuddering at the thought 
of impurity? Shall I be answered that both 
are equally under the protection of the 
law: That I admit, and so are the common 
prostitute and the concubine. If either have 
in truth been feloniously ravished the pun
ishment is the same, but the proof is quite 
different. It requires that the stronger evi
dence be added to the oath of the prosecu
trix in one case than in the other.2 

Here is the obvious bias of the law in favor of the 
pure and virtuous, and not a consideration of the 
probable relevance of prior sexual acts. Quite the 
opposite perspective is summarized b~1 a more recent 
Kentucky Court: 

Many courts have expressed the oi-inion 
that no inference can be logically drawn 
that the prosecutrix voluntarily yielded to 
the defendant upon the particular occasion 
from the fact that she had previously sub
mitted to the embraces of other men, hence 
that it is incompetent to prove any of 
them.3 

Ultimately, perhaps, relevancy is a matter of opin
ion. Some, for example, believe strongly that the 
fact that a woman is a prostitute is obviously relevant 
to whether she consented; others feel it is just as 
obvious that there is no connection between the 
facts of prostitution and consent in rape cases. For
tunately, the law wrestles with the problem in a more 
complex and sophisticated way. 

b. Policy considerations regarding exclusion. Even 
if evidence might be logically relevant it is not auto
matically admissible. Its probative value must be 
weighed against various policy interests that may out
weigh its relevancy and preclude its admissibility. 
Relevant evidence, for example, will be excluded if: 
(1) it presents a substantial likelihood that the jury's 
prejudice will be aroused, (2) it would unduly con
fuse or mislead the jury, (3) it would take an undue 
amount of time to present, or (4) it would unfairly 
surprise someone who did not have reason to antici
pate that the evidence would be presented. 

If the probative value of the evidence is out
weighed by its prejudicial impact, then the evidence 

will not be admitted. A common example of this 
type of evidence in a criminal case occurs when the 
state has information that the defendant has habitu
ally engaged in bad conduct. Despite the possible 
relevance of this information, it is normally excluded 
lest the jury convict the defendant, not on the facts 
of the case at hand, but on the sense that he is a bad 
person. With regard to the prior sexual history of the 
victim, it is quite clear to all parties that such evi
dence is very prejudicial to the state's case; that is 
the very reason why the defense wants its admission 
and the state seeks to keep it out. Kalvin and Zeisel 
concluded that the jury "closely and often harshly, 
scrutinizes the female complainant and is moved to 
be lenient with the defendant whenever there are 
suggestions of contributory behavior on her part.'·' 
This study suggested that the jury was so prejudiced 
that they acquitted the defendant in the same case 
that the judge would have convicted. The policy 
judgment which shields juries from prejudicial evi
dence might thus be applied to evidence of prior 
sexual history. 

Whether or not the evidence is as inflammatory 
and prejudicial as many believe, the evidence does 
open the door to lengthy examination of issues which 
are, at best, peripheral to the case. Trying the victim 
for her lack of chastity or her marginal fI:!putation 
in the community diverts the jury from the issue of 
the actions of the defendant and the victim at the 
specific time alleged in the criminal c:omplaint. 
Faced with either specific evidence of pa!it promis
cuity or general character evidence of unchastity, 
the state may be forced to call rebuttal witnesses 
who can allege that the victim has a goodi character 
and is not obscenely promiscuous. Since chastity is 
a changing concept that does not have the obvious 
meaning it had in the nineteenth century case quoted 
above, the jury will be bombarded with evidence 
that is likely to confuse and mislead rather than help 
explain the incident in question. 

The prior sexual history of the victim is impor
tant only because rape has been defined in terms of 
consent. Since a traditional element of rape is lack 
of consent, evidence of prior sexual history, arguably 
relevant on consent, may be admissible in some 
situations. Where rape is defined in terms of conduct 
which presumes lack of consent on the part of the 
victim, consent is thus irrelevant and evidence of 
prior unchastity is inadmissible. 

c. Prior sexual conduct with the defendant. The 
question remains whether prior sexual conduct with 
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the defendant should be treated differently than gen
eral evidence of lack of chastity. Arguably evidence 
of prior consensual activity with the defendant has 
more probative value than evidence of a general lack 
of chastity or specific acts with other men. There 
would be fewer variables which might differentiate 
between prior consensual activity and the intercourse 
in question. On the other hand, such evidence would 
be likely to have greater prejudicial impact on the 
jury for they might argue that the woman has not 
really been harmed since a similar, though not identi
cal, incident occurred consensually in the past. 

Prior sexual activity with the defendant may very 
well be a special case of prior sexual -activity in gen
eral. The probative value and predictive relevance 
seems higher and more important for the defendant 
to establish. Nonetheless, the details of the prior in
cident may be very different from the incident alleged 
and the probative value may return to mere statisti
cal relevance. 

d. Credibility. Even where consent is not an issue, 
evidence of the victim's prior sexual history may be 
considered on the question of the victim's general 
credibility. This may be premised on the dubious 
assumption that the unchaste W0man is more likely 
to lie. If this were true there would be no reason to 
isolate the admission of this evidence to rape cases. 
The Washington Supreme Court has pointed out that 
if a witness's reputation for chastity somehow does 
affect here reputation for veracity, then the question 
of her chastity could logically be raised in all cases 
where there is a female witness. This argument was 
rejected by the court,5 

However, the possibility must not be overlooked 
that the evidence might be used for a more limited 
purpose than a general attack on a woman's credi
bility, The evidence may be relevant in a rape case 
because the unchaste woman is believed to be more 
likely to lie about her sexual conduct, even though 
she may be less likely to lie about other matters such 
as a robbery ,or burglary. Here a probability is as
sumed: the unchaste woman is more likely to claim 
that she did not consent, when in fact she did, than 
is the woman who is chaste. Arguably the reverse is 
true. A sexually active woman might be less likely to 
deny consent than the inexperienced woman who 
may regret an indiscretion. 

Once again, even assuming that the argument was 
important at a time when chastity was a significant 
concept, it is unclear if its logic is -applicable today. 
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It is estimated, for example, that more than half of 
all women have intercourse before the age of 20. It 
seems incredible to argue that, as a result of this ex
perience, they are presumed to not tell the truth. 

e. Bias or motive to lie. Other issues of credibility 
are resolved with more difficulty. In any criminal 
case, the defendant is permitted to introduce evidence 
to demonstrate that a witness has a bias or motive to 
lie with respect to the particular charge. This bias or 
motive may have a sexual component regardless of 
the crime for which the defendant is charged. For 
example, a witness testifying against a bank robber 
can be impeached by showing that he had sworn re
venge against the -accused. It may be that the revenge 
evolved from the impregnation of the witness's wife 
or unmarried sister by the accused. It may be a coin
cidence that the motive for lying is sexually based; 
surely the nature of the motive should not preclude 
its admission. 

Possible bias against the defendant by the victim 
might have 'a sexual component that should be 
brought out. For example, if the victim had a sexual 
relationship with someone other than the defendant 
and thereby became pregnant, she might accuse the 
defendant of rape to protect her lover. The motive 
to protect the lover and explain the pregnancy would 
be important for the defendant to explore. If the vic
tim and defendant had had a prior relationship 
which was terminated by the defendant, the victim 
might seek revenge by accusing him of rape. Once 
again, evidence of their prior relationship would be 
relevant to the issue of motive or bias. 

Additionally, if a victim volunteers information 
about her past sexual history while on the witness 
stano and the defense can prove that she did not tell 
the truth, she may be impeached. For example, if the 
victim claims she is a virgin, but the defendant can 
prove that she is a liar by proving that she is not a 
virgin, he can introduce relevant evidence. The pur
pose of the evidence is not to show that she is promis
cuous, but to show that she has lied. The jury should 
be instructed on the distinction, yet in terms of jury 
bias, the damage is probably already done. 

It is important to note that the use of prior sexual 
history evidence for purposes of demonstrating bias 
or motive is consistent with general evidentiary rules. 
In this respect rape is not singled out; a limitation of 
such cross-examination would, ironically, create an 
exception for rape. 



f. Identification of the defendant. Prior sexr:!ll his
tory evidence may be relevant on the issue of the de
fendant's identity as well as on the issues of consent 
and credibility. Where, for example, the defendant 
presents an alibi defense, claiming that he was not 
the person who raped the victim, he might try to 
show that the victim was with someone else at the 
time of the alleged act. Such evidence might include 
reference to prior sexual conduct. Surely if the victim 
were pregnant or had contracted venereal disease or 
had semen present in her vagina, the defendant 
would have the opportunity to suggest that these in
dications of intercourse could be attributed to a liai
son with someone else. To do this, he might identify 
opportunities for the victim to have had intercourse 
with someone else. Once again, this type of evidence 
could be used in cases other than rape. What is 
established is who, other than the defendant, may 
have had sexual relations with the victim, not whether 
she has a good or bad character. Inevitably, of 
course, the evidence serves more than one purpose 
for the defense. 

g. Recent trends. Many state legislatures have at
tempted to grapple with the difficult issue of how to 
control the admissibility of prior sexual history in
formation. Generally, while allowing its admissibility 
where it is important to the defendant's right to prove 
his innocence, these legislatures have attempted to 
eliminate its use as a tool for victim harrassment or 
as an impossible barrier to jury convictions. 

Twenty-two states have recently enacted laws 
which control to some extent the admissibility of evi
dence of the rape victim's prior sexual conduct. 
About one-fifth of these statutes simply codify re
strictive laws already devised by state courts. The 
remainder impose some restriction on the admissibil
ity of such evidence beyond those imposed by their 
state courts. Some states make procedural changes on 
how such evidence will be considered by the court. 
Some states establish a presumption against admissi
bility, but leave the decision to the trial court. In 
each of these 22 states, however, the courts maintain 
discretion to determine the relevancy and admissibil
ity of the evidence. 

Other states, such as Michigan, Washington, and 
California, remove the court's discretion by clearly 
prohibiting introduction of this evidence in all but 
very limited circumstances. These statutes have met 
with substantial criticism by defense attorneys and 
civil libertarians who assert that the prohibition of 
such evidence may be unconstitutional. They suggest 

that cases will arise where such evidence is relevant 
and the prohibitions will prevent the courts from 
judging the relevance. These states, however, do not 
exclude the evidence in all instances. Michigan, for 
example, allows the use of the evidence to explain 
the existence of pregnancy, semen, or disease. Wash
ington permits this evidence only on the issue of con
sent. California prohibits its use on the issue of con
sent, but permits it in some instances on the issue of 
victim credibility. 

Unfortunately, only a few of these statutes have 
been tested, and then only in a preliminary way on 
the issue of their constitutionality. Since this is such 
an important and controversial topic, the constitu
tionality of any limitations should be addressed. 

h. Substantive constitutional issues. The constitu
tional argument against a limitation of the scope of 
evidence admissible at trial concerns the Sixth Amend
ment rights of the defendant. The" Sixth Amendment 
guarantees to all criminal defendants the right to con
front his accusers; this essentially guarantees the 
right to cross-examination. To the extent that legis
lative change restricts the scope of the defendant's 
possible cross-examination, i.e., inquiries into the 
victim's prior sexual conduct, it arguably restricts 
this fundamental constitutional right. 

There is no constitutional right to irrelevant infor
mation. Thus, to the extent that the legislature is dp,
claring certain types of evidence irrelevant, the Je
dendant would not have a constitutional argument to 
have it admitted. If the evidence is relevant, and the 
legislature says that it is inadmissible because its pro
bative value is outweighed by various policy argu
ments, it can be argued that the defendant has no 
right to have all relevant information admissible. 
Heresay evidence, for example, is routinely excluded 
from criminal trials despite its potential relevancy; it 
is argued that its probative value and unreliability 
make it inadmissible. Furthermore, communications 
between doctors and patients, and between lawyers 
and clients, are privileged and inadmissible despite 
the fact that they may be relevant. Here, there is a 
strong public policy to facilitate this communication 
even at the price of excluding potentially relevant 
evidence. 

The strength of the defendant's constitutional at
tack on the restriction of prior sexual conduct evi
dence depends on the nature of the evidence and the 
purpose for which he seeks its admission. As indi
cated above, evidence which tends to show general 
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behavioral patterns or character in 'the community 
has so little probative value that the policy to restrict 
its use would probably prevail. On the other hand, 
prior sexual history evidence used to suggest a vic
tim's bias or motive is universally admitted for pur
poses of cross-examination despite its potential prej
udicial impact. 

In assessing the defendant's Sixth Amendment 
right to expose witness bias or motive through cross
examination, the Supreme Court has held this right 
superior to strong policy interests. In a recent case, 
the Court held that the evidence of a witness's prior 
juvenile record, which was relevant to the issue of 
bias, was admissible fN impeachment despite the 
strong public interest in maintaining its secrecy.a 
Whether the analogous state interest in protecting 
rape victims from harrassment and in encouraging 
them to report to the police should supercede the 
defendant's constitutional right remains to be seen. 
Clearly any such restriction on policy grounds would 
trigger careful constitutional scrutiny. 

The manner in which the restrictive statute is con
structed may ultimately determine its constitutional
ity. The drafters must be cognizant of the various 
ways in which prior sexual history evidence can be 
used and the varying legitimacy that this evidence 
can have in different contexts. Some states have ex
cluded the evidence altogether, some have excluded 
it on the issue of consent, and others have excluded 
it on the issue of credibility. Still other states have 
merely restated the common law rule that the judge 
will determine its relevancy and admissibility with
out providing significant guidelines. The total exclu
sion will undoubtedly be subject to constitutional at
tack; it is most vulnerable if there is evidence which 
goes to bias or motive which, in other types of trial, 
would have been admissible. Statutes which regulate 
the use of this evidence on the issue of consent are 
probably least vulnerable to constitutional attack be
cause this evidence is the least probative and, thus, 
more likely to be outweighed by legitimate policy 
arguments. Of course, those statutes which do not 
restrict such evidence, but merely leave total discre
tion to the judge, will not be challenged; only individ
ual judicial decisions may raise constitutional ques
tions. 

i. Procedural issues. Most states which have re
cently considered the issue of limiting prior sexual 
history information have steered a middle ground be
tween taking all discretion away from the judge or 
leaving the decision entirely within the control of the 
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judge. In various forms, some discretion is left with 
the judge, but it is governed by procedural safe
guards. These safeguards include the use of a notice 
motion, an offer of proof, and an in camera hearing. 

Generally, these procedures provide for the orderly 
determination of the admissibility of particular evi
dence. The notice motion requirement essentially 
forces the defendant to tell the prosecutor and the 
court in advance of trial of his intention to use cer
tain evidence and to ask that it be admitted at trial. 
Most statutes require that a written motion and affi
davit must be served on the prosecutor 10 days prior 
to trial. In addition, an offer of proof or depiction of 
what the defendant will attempt to prove must be 
provided so that all parties know what is at issue. 
The notice requirement prevents surprise to the 
prosecutor, the victim, and the court. The prosecutor 
can weigh the evidence and determine whether or not 
he will object to its admission, confer with the victim 
on its truthfulness, and organize legal argument to 
oppose it if that is the chosen strategy. The notice 
requirement also signals the court of the importance 
of the issue since some judges have tended to assume 
the relevancy of prior sexual conduct. This procedure 
encourages judges to act less automatically. 

Defense attorneys have objected to such proce
dural requirements on the basis that it may not be 
practical to know days in advance what evidence will 
be available for trial. In fact, the actual trial strategy 
and available evidence may not be known until the 
trial commences. If evidence does develop after the 
period for notice, the court can grant a continuance 
or, perhaps, the statute can be written so the court 
can waive the notice requirement if there is a show
ing that the evidence was unknown and could not 
have reasonably been di~covered in time to comply. 

The possibility that such evidence may remain un
known to the defendant raises the question of the 
prosecutor's obligation to share such information. 
The law on the state and federal level has generally 
developed so that the state must provide the defend
ant with all evidence that could potentially exculpate 
him. Usuaily this duty presupposes that the informa
tion is admissible, although this standard is unclear. 
The question remains whether the defense can seek 
information concerning the victim's prior sexual his
tory from the state who may have better access to 
the information and its source, the victim. Given the 
openness of the pretrial hearing regarding admissi
bility of the evidence, there is a question of the ap
propriateness of a discovery request from the defense 



about the victim's past. Only if the defendant knows 
what evidence is available can he decide whether or 
not to press for. its admission. 

Many states have also provided that the actual 
hearing to determine the admissibility of the evidence 
is held in the judge's chambers. After the judge has 
read the defense motion and, perhaps, the state's 
reply, he can decide if a hearing is necessary. Sev
eral states have legislated that the hearing should not 
be in public. Such a closed hearing is referred to as 
an in camera hearing. The main purpose of the pri
vate hearing is to protect the victim from the em
barrassment which might occur if the details of her 
sexual history were revealed and debated in pUblic. 
Quite possibly the evidence will be ruled inadmissible 
and the public may never know about these facts. 

Public humiliation of the victim in the pre-trial 
hearing may serve the same purpose as humiliation 
at trial. If the evidence is ruled to be admissible, then, 
of course, it would be presented in the public trial. 

Not everyone agrees that it is in the victim's best 
interest to hold such hearings in camera. Without the 
presence and support of family and friends, many 
victims find such a hearing to be a more intimidating 
experience than a hearing held in an open court
room. It is possible that the statute could be written 
so that the hearing will be held in camera only at the 
request of the state or the defendant. 

The impact of legislation to limit the admissibility 
of prior sexual history is as yet unclear. Many prose
cutors believe that this statutory action was long 
overdue and has had a substantial influence on jury 
trials. For tre most part, they believe that the legisla
tion only codified the common law, but put the 
judges on notice and forced them to be more cogni
zant of the traditional policies of the court to exclude 
this evidence. However, some prosecutors have 
voiced the concern that these elaborate procedures 
may legitimize the admission of Guch evidence. Inad
vertently, the legislation may tell judges that, if the 
obstacles to admit such evidence are met procedur
ally, they can then allow the evidence with a clear 
conscience. Other attorneys and judges have ex
pressed concern with the ambiguous criteria for ad
mission in some statutes and the constitutionality of 
certain blanket exclusions. 

j. Some conclusions. To pass constitutional mus-. 
ter, legislation restricting the admissibility of evi
dence of prior sexual conduct in rape cases should 
allow for the impeachment of witnesses in the same 

way that witnesses could be impeached were the 
charge other than rape. Minimally, this includes im
peachment which shows that the witness has a bias 
or motive to lie or which shows that the witness lied 
while testifying about her prior sexual conduct. A 
lie on the stand about whether she consented to the 
act charged does not give rise to the need for evi
dence of prior sexual conduct, since prior sexual 
conduct has nothing to do with general credibility. In 
this instance, she is impeached by evidence that re
futes her version of what happened. 

To the extent that discretion is given to the trial 
court to admit such evidence when impeachment is 
sought, notice requirements for a hearing on the mo
tion must be flexible enough to allow introduction of 
the motion during trial. If the defense cannot bring 
a belated motion in instances where the information 
was not available prior to trial, then the state may be 
required to provide the defense with any possible 
relevant impeachment evidence so the motion can be 
prepared. In structuring these procedures, it is im
portant to remember that constitutional considera
tions place a high value on the rights of the defend
ant who is subject to criminal penalties. In this 
arena, the victim has no due process rights. 

Beyond these procedural restraints, legislatures 
have the opportunity to redress what some argue has 
been an imbalance between the victim and the de
<cndant in rape trials. The use of prior sexual history 
evidence has deterred victims from reporting, forc
ing them to drop out of the criminal process, and has 
led juries to acquit defendants on issues not directly 
relevant to their guilt. Although rules of evidence 
were traditionally devised by the courts, the modern 
trend has been to place this power within the legisla
ture. Rules regarding the admission of such evidence 
may be a very appropriate place for legislatures to 
begin their reconsideration of the issues involved with 
rape. 

3.2 Corroboration 

Rape corroboration rules have been founded on 
the assertion Sir Matthew Hale made three centuries 
ago: rape is "an accusation easily to be made, and 
hard to be proved, and harder to be defended by the 
party accused, though ever so innocent."7 This char
acterization of rape, coupled with the assumption 
that jurors are unduly prone to sympathize with rape 
victims, provides the rationale for the nine states 
which still require that rape charges be corroborated 
with some evidence other than the victim's testimony. 
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The corroboration rules have been subject to sig
nificant attack. A sarcastic challenge to the New 
York rules, since amended, which made conviction 
very difficult was lodged by a New York Times Mag
azine article in its advice to rapists: 

If you're going to rough up a woman, don't 
stop until you've raped her; then they can't 
get you on the assault. If you're going to 
rape a woman, don't rob her; they might 
get you on the theft. If you're going to rob 
a woman, you might as wen rape her, too; 
the rape is free. 8 

This attack suggests the rationale being used to mod
ify corroboration requirements in numerous states. 

Except for the crime of perjury, the common law 
has never required corroborative evidence to support 
a criminal conviction; even rape was not originally 
made an exception as it was in respect to other rules. 
Courts have traditionally relied upon juries to weigh 
the evidence. It has been generally assumed that the 
occasional false complaint would be uncovered 
through the adversary process, with the presumption 
of innocence serving to protect the defendant. 

However, some courts departed from the common 
law tradition and established special corroboration 
rules for rape. These requirements are based on the 
fear that conviction of an innocent defendant for rape 
is somewhat likely despite traditional safeguards. As 
a result of this fear, a few states have required that 
a person cannot be convicted of rape on the unsup
ported testimony of the alleged victim. Some other 
states apply their corroboration requirements to spe
cial circumstances such as when the victim is a 
minor, where a belated complaint is made or where 
the victim's story is inherently improbable. 

Among the states which have required corrobora
tion there is significant variation with regard to the 
kind of evidence which fulfills the requirement. Cor
roborative evidence is defined as that which tends to 
confirm the victim's testimony. The courts in Iowa, 
for example, have looked to the entire "combination 
of circumstances" as possible corroboration. Most 
courts have listed specific types of evidence which 
can be used for this purpose. The District of Colum
bia Court of Appeals has noted a number of possi
bilities for corroboration: 

"(1) Medical evidence and testimony, 
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(2) evidence of breaking and entering the prose
cutrix's apartment, 

(3) condition of clothing, 

( 4) bruises and scratches, 

(5) emotional condition of prosecutrix; 

(6) opportunity of the accused, 

(7) conduct of accused at time of arrest, 

(8) presence of semen or blood on clothing of 
accused or victim, 

(9) promptness of complaints to friends and 
police, and 

( 10) lack of motive to falsify." 9 

The type of evidence necessary for corroboration 
depends on what must be corroborated. Generally, 
under most rape statutes, there are three elements to 
the crime cf rape: (1) force, resistance or lack of 
consent, (2) penetration, and (3) identity of the 
rapist. Some jurisdictions, such as New York prior to 
1972 and the District of Columbia, required all three 
elements be corroborated. More states have required 
that a lack of consent and penetration be corrobo
rated, but not identity of the rapist. Still other states 
require some corroboration of any portion of the vic
tim's testimony. No state requires eyewitness testi
mony. 

Lack of consent is usually corroborated by evi
dence of force or resistance which is usually mani
fested in physical signs such as the victim's hysteria, 
flight, torn clothing or injury. Penetration is generally 
corroborated by mfo!dical evidence of sperm, irritation 
of the sexual organs or pregnancy. Identit,v is cor
roborated by evidence of the defendant's opportunity 
to commit the crime or, for example, the victim's rec
ollection of the identifying details of the defendant's 
possessions if her recollection can be verified. An 
admission by the defendant, if clear and unequivocal, 
can corroborate any of the elements. 

Where all three elements of the crime have re
quired corroboration, comparatively low conviction 
rates have resulted. The strict corroboration rules re
quired under New York's pre-1972 rape statute re
sulted in very few convictions. In New York City in 
1969, for example; there were 1,085 arrests for rape 
and 18 convi2tion!S. A minimal corroboration require
ment, however, does not guarantee high conviction 
rates. Even in states where there is no corroboration 
requirement, few cases are taken to trial without 
corroborating evidence. Furthermore, some states 
without corroboration requirements have erected 
other barriers to conviction, such as cautionary in-



structions or psychiatric examination of the victim. 
Thus, regardless of the formal corroboration require
ments, an informal corroboration requirement and 
other screening devices may operate to exclude un
corroborated charges from the criminal justice sys
tem. It is only where corroboration requirements are 
extensive and narrowly interpreted that there appears 
to be a significant negative impact on the conviction 
rate. 

Whether formal or informal corroboration require
ments are justified depends on whether their rationale 
is sound. The perceived prevalence of false rape com
plaints, coupled with the perception that juries tend 
to believe rape victims because of their indignation 
at the crime of rape, represent the underpinnings of 
the rationale. False rape complaints are believed to 
be frequent because there are many motives for such 
complaints. These motives might include shame and 
anger at having succumbed to consensual intercourse, 
blackmail, the shielding of a sex partner that caused 
pregnancy, a desire for notoriety, or mental instabil
ity. It is also believed that rape complaints can be 
easily falsified. Rape can and does occur without 
witnesses or the creation of any physical evidence. 
Once the crime has been completed, there are no 
necessary traces of its criminal nature. 

Because there are so many motives for false com
plaints, an argument that there are many false com
plaints may be convincing. This fear is clearly ex
pressed by Wigmore: 

Modern psychiatrists have amply studied 
the behavior of errant young girls and 
women coming before the court in aU sorts 
of cases. Tneir psychic complexes are 
multifarious, distorted partly by inherent 
defects, partly by bad social environment, 
partly by temporary psychological or emo
tional conditions. One form taken by these 
complexes is that of contriving false 
charges of sexual offenses by men. The un
chaste (let us call it) mentality finds inci
dental but direct expression in the narra
tion of imaginary sex incidents of which 
the narrator is the heroine or the victim. 
On the surface the narration is straight
forward and convincing. The real victim, 
however, too often in such cases is the in
nocent man; for the respect and sympathy 
naturally felt by any tribunal for a wronged 
female helps to give easy credit to such a 
plausible tale.10 

Despite this fear of the false complaint, all available 
evidence suggests quite the opposit~: (1) that there 
is not a disproportionate number of false rape com
plaints, (2) that those few complaints which are 
false are readily screened out prior to trial, and (3) 
that jury attitudes favor the defendant and not the 
victim. 

It is a fact that few rape complaints lead to a crim
inal conviction, but this does not suggest that the rate 
of case attrition is a function of false reporting. Al
though the police, for example, do not decide to pro
ceed with a substantial percentage of rape complaints 
(the unfounding rate), this appears to be due to 
prosecutorial disadvantage in the complaints, not to 
falsity in the charges. These prosecutorial disadvan
tages include f'lctors such as intoxication of the vic
tim, a delay in the reporting of the offense, prior 
acquaintanceship between the victim and the rapist, 
or refusal by the victim to submit to a polygraph or 
physical examination. Police have no difficulty in 
screening out the occasional false charge; if anything, 
they screen out far more than fabricated complaints. 

Even in the event that the police are unable to 
screen out false charges immediately, it is doubtful 
that a woman would proceed very far with such com
plaints in the face of the unpleasantness she must 
endure to pursue it. A woman wishing to satisfy 
spite, vengeance, or any other base motive is not 
likely to accomplish her ends by bringing a false rape 
charge. By crying rape, she faces personal harrass
ment and embarrassment and yet is less likely to suc
ceed in securing a conviction than if, for example, 
she brought any other charge. Without substantial 
corroboration of her charge, she has virtually no 
chance of achieving a conviction. 

In addition to indications that false rape com
plaints are screened out of the system, Kalvin and 
Zeisel, as mentioned earlier, demonstrated that there 
is actually little jury sympathy for the rape victim. In 
their study, the jury would have convicted in 3 
of 42 cases of "non-aggravated" rape that were ex
amined. In contrast, judges would have convicted in 
22 of the cases. Thus, the danger of the oversympa
thetic jury seems greatly exaggerated. 

The corroboration in rape cases ultimately rests on 
the uniqueness of rape in jury deliberation. This argu
ment assumes that rape charges are sufficiently dif
ferent from other charges to require a different rule. 
Given jury attitudes against rape victims, this con
clusion does not seem justified. If the jury in a par-
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ticular case does have undue sympathy for the victim 
leading to an unwarranted conviction, the jddge has 
the power to set aside the verdict due to ins.ufficient 
evidence. Finally, the point must be made that society 
may be unable to justify a rule which precludes con
viction in situations where a crime has been com
mitted, but the very nature of the offense prevents 
corroborating evidence. 

.3.3 The Cautionary Instruction 

Where corroboration is not required in rape cases, 
some states have introduced an instruction to the 
jury which cautions them to exercise special care in 
evaluating the victim's testimony. The most common 
form of this instruction reads as follows: 

A charge such as that made against the de
fendant in this case, is one which is easily 
made and, once made, difficult to defend 
against, even if the person accused is inno
cent. Therefore, the law requires that you 
examine the testimony of the female per
son named in the information with cau
tion.ll 

The instruction arose from the writings of Sir 
Mathew Hale who served as Lord Chief Justice of 
the Court of King's Bench from 1671 to 1676 and 
whose writing was published posthumously in 1735. 
He recounted two cases in which he felt that false 
charges of rape had been brought by very young 
girls, although the defendants in both cases had been 
acquitted without any special instruction to tbe jury 
regarding the credibility of rape victims. Hale con
cluded that juries were more prone to convict in 
rape cases tban in other trials and that they needed 
to be cautioned against their own biases. As a result 
of Hale's observations, some of which were cited 
earlier, the instruction cautioning the jury became 
common in rape cases. It was first given only where 
the victim was a minor, but the rule was later applied 
to all cases of sexual assault. 

The cautionary instruction has now been abolished 
in most states through statute or case law. The in
struction was attacked because it seemed to exem
plify the contemptuous treatment that rape victims 
receive from the ('.!'iminal justire system. Feminists 
argue that the instruction originated as a statement of 
general mistrust of women; some cautionary instruc
tions even emphasize that the female person in the 
case be regarded with caution. Prosecutors believe 
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that the instruction has a significant impact on the 
Gutcome of rape cases by virtue of implanting doubt 
within the minds of the jurors. 

While many states have banned the use of the cau
tionary instruction, 13 states still allow its use at the 
discretion of the trial judge. The judge's decision will 
not necessarily be reversed for failing to give it. The 
appellate courts in these states examine the quantity 
of credible evidence presented at trial and what other 
instructions are given. They then determine whether 
it was reversible error for the judge not to give the 
instruction. 

The question of whether the judge was correct in 
refusing to give the instruction has arisen on appeal 
very few times. It may be that the instruction is gen
erally given in those states where it is discretionary. 
If a defendant is acquitted, the state cannot appeal 
the conviction due to the constitutional protection 
against double jeopardy. If the judge gives the in~ 
struction and the defendant is acquitted, the state 
cannot appeal on the basis that the instruction was 
wrongfully given. If the judge refuses the instruction 
and the defendant is convicted, the defendant would 
certainly appeal on the basis that the instruction was 
wrongfully withheld. These consequences may lead 
judges to give the instruction as a means of protect
ing the conviction if one is obtained; there is no risk 
of reversal if the instruction is given, while there is 
some risk of reversal if they refuse to give it. 

Arguments against the use of the instruction can 
be organized into four categories: historical, factual, 
judicial, and constitutional. The first three arguments 
have been successful in state supreme courts, while 
the constitutional argument remains untested. 

a. Historical argument. It is commonly believed 
that the cautionary instruction arose at a time when 
the defendant could not testify on his own behalf and 
when, therefore, extra protection of his rights was 
needed. Although this interpretation is technically 
correct in that defendants could not testify under 
oath, as a practical matter, they could and did testify 
freely without taking the oath. There were other 
significant differences, however, in the ability of a de
fendant to defend himself in the seventeenth century. 
He had no presumption of innocence, no right to an 
attorney, and no right to compel witnesses to testify. 
Under these circumstances it might be difficult to dis
prove a rape charge. Since these disabilities have 
been removed and defendants now have elaborate 
protections, the rule is no longer appropriate. 
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b. Factual argument. The factual attack argues 
that the underlying basis of the ;nstruction is false, 
objecting to the implied assertion that rape cases 
which go to trial are rarely corroborated. The Kalvin 
and Zeisel study suggests that rape charges tend to 
be better corroborated than other types of crimes. 
Lack of corroboration occurs just as frequently in 
trials for non-sexual assault as for sexual assault, 
despite, one would assume, the more public nature of 
non-sexual assaults. The rape defendant is more 
likely to have corroboration of the defense than is 
the defendant in a narcotics case. In addition, there 
is more likely to be corroborative expert evidence 
(e.g., testimony of physicians) in rape cases than in 
burglary, drunk driving, or assault cases. If the 
screening process already assures that rape cases 
must be stronger than other cases to get to trial, there 
is no apparent need for a universal cautionary in
struction in rape cases. 

In summary, factual attack on the cautionary in
struction asserts that a charge of rape is made with 
difficulty and easily defended against; few rapes are 
reported, fewer still are prosecuted, and jury attitudes 
favor the accused rather than the victim. 

c. Judicial arguments. The judicial argument 
against the Hale instruction asserts that the instruc
tion is not the kind of direction which a judge is 
allowed to give to the jury. Judges traditionally in
struct juries on principles of law that the jury is 
expected to apply to the facts that thev find. Judges 
are not usually allowed to argue a particular side of 
an issue or suggest a bias. However, the cautionary 
instruction represents a factual conclusion and not 
a principle of law and, therefore, it may be inappro
priate. The cautionary instruction essentially repre
sents a judicial intrusion into the jury's traditional 
role of judge of witness credibility. By suggesting 
that there is something suspicious in the victim's 
testimony, it directs and biases jury decision-making. 

d. Constitutional arguments. The constitutional 
argument against cautionary instructions is based on 
a denial of equal protection on the basis of sex. 
Under traditional constitutional arguments, classifi
cations are struck down if they disadvantage a group 
and there is no legitimate purpose to the dassiE,ca
tion. The cautionary instruction might be constitu
tionally deficient because it deprives women quite 
literally of equal protection of the criminal law . Such 
deprivation occurs when doubt is cast on the testi
mony of women as victims of crime merely because 
of their sex or because of the nature of the crime 

committed against them. If the discrediting of their 
testimony leads to a higher acquittal rate for rape 
than for other felonies, then it can be argued that 
rape goes relatively unpunished, rapists are relatively 
free to rape, and women are victims of a crime in 
higher proportions than they would be had instruc
tion not been given. This argument may be less 
persuasive in jurisdictions where the instruction is 
given regardless of the sex of the witness. For 
example, prior to the rejection of the instruction in 
California, the instruction was required in every case 
involving a sex offense even if, as in one case, the 
victim was a male police officer.12 

If there is no factual basis for the instruction, 
there would appear to be no basis at all for the 
instruction; it would serve merely to encourage ac
quittals irrespective of the defendant's guilt. Such 
an argument is somewhat novel, since the victims of 
crime have never been given standing to bring sUl;h 
an attack under the Constitution. However, recent 
interest in victims' rights and the Equal Rights 
Amendment may make the constitutional argument 
more viable in the future. 

Thus, despite the various arguments against the 
use of the cautionary instruction, the fact remains 
that some rape charges, like some charges in other 
crimes, are uncorroborated. To the extent that this 
increases the risk of false conviction, there may be 
a need for some type of cautionary instruction. 
However, the instruction need not be crime-specific 
to ameliorate the risk; an instruction which could 
be used in any case in which there is no corrobora
tion would suffice to alert the jury to injustice without 
suggesting that a particular class of victim or crime 
is inherently suspect. Eight states have passed specific 
legislation banning the cautionary instruction specific 
to rape cases, while many others, like California, 
have rejected its use through case law. It remains 
an important issue because it reflects deeply held 
attitudes throughout the criminal justice. system that 
have undoubtedly prevented the conviction of de
fendants for the crime of rape. 

e. Psychiatric examinations. Another alternative 
to the corroboration rule is the provision for psy
chiatric . examination of complaining witnesses in 
some states. A number of writers, including Wig
more, have expressed the opinion that all complain
ing witnesses should be psychiatrically examined as 
an alternate means of eliminating false rape com
plaints. ta This suggestion is premised 011 a number 
of assumptions: that there are many false complaints, 
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that substantial numbers of those complaints arise 
from. mental disorders, and that psychiatry can 
determine truth from falsehood in this context. While 
there is no reason to believe that there are more 
false complaints of rape than of any other type of 
crime, there is virtt'ally no evidence to indicate what 
percentage of those false complaints of rape which 
are made are the. result of mental disorder. The 
belief, however, that such complaints are common 
had led some courts to permit the ordering of such 
examinations in rape cases. Although the practice 
grows out of judge-made law, legislators may be 
asked to evaluate the practice in view of growing 
concern with the treatment of rape victims, on t' 

one hand, and the elimination or modification ". 
corroboration requirements on the other. 

In those states where such an examination is pos
sibh, the order is made at the discretion of the trial 
judge. No conviction has been reversed for failure 
to order such examinations, but it should be noted 
that where the judge orders the examination, the 
issue will not arise on appeal since neither the state 
nor the complaining witness could appeal the order 
if granted. A survey of states made as part of this 
study suggests that the while the examination is re
que'sted with some frequency, it is generally denied. 

What the defendant needs to show in order to 
justify such an order varies greatly with the particu
lar circumstances of each case. Generally, courts 
require some reason for the examination; for ex
ample, the complaining witness had fabricated 
numerous sexual incidents in the past. The legal 
standard varies from a "compelling need" to a 
"substantial showing of need and justification" to 
"some showing of need." The great breadth of trial 
court discretion tends to make each of these formu
lations virtually the same in practice. 

In arguing for these examinations, courts have 
emphasized the defendant's right to confront the 
witness and the trial court's need for information. 
Defendants have stressed that the examination can 
avoid manifest possibilities for injustice raised when 
the trial judge does not take advantage of the knowl
edge and expertise that psychiatry and psychology 
can offer .. For these reasons, California considers 
that' the iitamination may constitute a minimum 
protection for a defendant charged with a sex offense, 
particularly if the charge involves child molestation. 

Victims and prosecutors have strongly objected 
to these examinations. For the victim, the examina
tion, as well as the motion to order the examination, 
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may constitute a personal affront as substantial as 
the assault itself. The examination represents still 
another indication that the criminal justice system 
does not believe her and that she is somehow suspect 
merely because of her sex and the crime that was 
committed upon her. She may witdraw her complaint 
rather than be subjected to this gross insult. The 
District of Columbia Court, in forbidding such ex
aminations, gave these reasons as rationales and 
additionally pointed out that the availability of 
such an order opened the door to victim harrass
ment by the defense. The overall effect, the court 
believed, was to deter complaints.14 

Even these arguments presume that such an ex
amination might have some validity. Thf. Oregon 
Court, for example, rejected a request by a defendant 
on the basis that: "[i]t has not been demonstrated 
that the art of psychiatry has yet developed into a 
science so exact as to warrant such a basic intrusion 
into the jury process." 15 Doubts surrounding the 
reliability of psychiatric testimony create the pos~l
bility of a battle of experts with psychiatrist pitted 
against psychiarist. This, in turn, could be expensive 
for the criminal justice system. Finally, it suggests 
that sexual assault cases will become a special class 
of criminal cases decided not by the jury, but by an 
abdication to doctors. 

f. Polygraphs. Those who favor psychiatric ex
aminations of rape victims also tend to favor the 
use of the polygraph (lie detector) as screening 
devices for false rape complaints. Some even urge 
that such tests be mandatory and admissible at the 
defendant's trial. Given the current status of poly
graphs as inadmissible without a stipulation by both 
parties to the criminal trial, as well as the general 
mistrust of the machine's reliabilit;:. .t is unlikely 
that there will be serious consideration of this 
requirement. 

Police, and sometimes prosecutors, do find the 
polygraph a satisfactory and even effective means 
to screen untruthful or uncooperative complainants 
as well as encourage guilty pleas by defendants. The 
victim who agrees to submit to the test is perceived 
as more truthful and cooperative than the victim 
who refuses to submit. A test which suggests truth
fulness on the part of the victim can be a bargaining 
lever against the defendant in plea negotiations. 

Despite the potential usefulness of the test, many 
regard the polygraph as one more device for victim 
harrassment by both the defendant and the criminal 



justice system. Once again, the test may represent 
the system's suspicion of the complainant because 
she is a woman and subject to this particular type of 
offense. Her refusal to take the test may reflect her 
contempt for this attitude more than her unwilling
ness to prosecute or lack of credibility. 

3.4 Conclusion 
Corroboration requirements, cautionary instruc

tions, psychiatric examinations of victims, and poly
graph tests all have served to erect special barriers 
for rape prosecution. While based on assumptions 
regarding the protection of innocent defendants, they 
have carved out a special exception to the norms of 

criminal justice and have essentially assumed false
hood among victims. It is the victim whose word 
is immediately subject to scrutiny and skepticism. 
Such a philosophy can only discourage victims from 
reporting. The risk of false conviction is arguably no 
greater than in any other felony. Furthermore, the 
attitudes which have helped erect these barriers have 
so permeated the criminal justice system that even 
without statutory or common law safeguards, prose
cuion of rape cases too often remains a limited and 
tentative effort. It is hoped that the present legislative 
drive to remove these bar:riers may not only make 
the proof of rape analagous to the proof for other 
felonies, but it may change attitudes to facilitate the 
successful prosecution of the crime. 
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CHAPTER 4. SPEC~·AL ISSUES 

Much of the impetus for legal change with regard 
to rape has emerged from the reports of victims. 
For many victims, involvement with the criminal 
justice system has been almost as bad as the sexual 
assault itself. Rape is a traumatic event in the vic
tim's life, and the demands of the criminal justice 
system often accentuate and magnify the disruption. 
The criminal justice system, with its concerns for 
bureaucratic efficiency, public scrutiny, and the ad
versary process, has traditionally paid little attention 
to the needs of victims. 

More recently, victims of rape have received 
significant publicity, and their needs have begun to 
be addressed or at least discussed by the criminal 
justice system. First, there is a growing concern 
for the integrity and needs of the victim. Second, only 
if the victim is treated humanely can the criminal 
justice system expect the victim to report the crime 
and become involved wih the rapist's prosecution. 

Possible legislative initiatives with regard to rape 
victims represent a wide range of protections and 
services. These include everything from provisions 
to assure the victim's privacy to the establishment 
of educational programs for potential victims on how 
to avoid rape. Legislatures have considered the pay
ment of victim compensation to rape victims, the 
provision of counseling services, and special training 
for police officers to improve their sensitivity to 
victim needs. While legislatures have indirectly 
attempted to assist rape victims by enacting sub
stantive changes in the rape law, there remain 
extensive opportunitie's to more directly assist vic
tims through legislative action. 

4.1 Privacy 
Public exposure of the intimate details of her rape 

is often an embarrassing or humiliating experience 
for the victim. However, the extent of the privacy 
problem is difficult to assess because local practice 
varies significantly. In some jurisdictions, for ex
ample, probable cause or preliminary hearings are 
held in small quiet courtrooms. The entire calendar 
of cases for a particular morning w.ill be of a similar 
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sensitive nature. In other places, especially in urban 
courts, these hearings occur in crowded and noisy 
courtrooms overflowing with victims, defendants, and 
witnesses associated with a wide range of criminal 
conduct. The victim's experience in testifying in these 
two environments will differ significantly. 

Some prosecutors have a choice in how they will 
proceed with a rape case that allows some consid
eration of victim needs. In some jurisdictions, for 
example, probable cause hearings can be avoided 
altogether by having the case heard before a grand 
jury or filed directly into the trial court. These latter 
options allow the case to be pursued into the felony 
trial court without the victim exposure to what is 
often brutal cross-examination at the probable cause 
hearing. Unfortunately, neither the grand jury or 
direct filing option is available in all jurisdictions. 

In addition, the privacy problems of a jurisdiction 
may depend upon voluntary mechanisms employed 
by the local media. Many newspapers and radio 
and television stations refrain voluntarily from pub
lishing information about the victims of sexual 
assault, even though by law the information may be 
a matter of public record. 

The volume of legislative activity concerning vic
tim privacy suggests that local practice has not 
sufficed to provide victims with the privacy they 
desire when pursuing sexual assault cases. Legisla
tures have attempted to make pretrial hearings, and 
trials, private and have attempted to limit media 
coverage of rape cases. The problem with such 
legislative attempts is that the victim's right of 
privacy often conflicts with the public's right to in
formation and the defendant's right to a public trial. 
Balancing these fundamental interests is a legislative 
task of utmost delicacy. 

The right to a public trial, the right to privacy, 
and freedom of the press. The Sixth Amendment to 
the United States Constitution, as well as the con
stitutions of the various states, guarantees to the 
defendant the right to a public trial. Interpreting the 
scope and limits of this right is difficult enough in 



view of the multiplicity ot conflciting interests in this 
area, but this difficulty is compounded in the context 
of a rape trial. Four typical cases based on actual 
circumstances may serve to illustrate the range of 
problems which arise: 

• The defendant desires a public trial, including 
the presence of family and friends, but the rape 
victim wants the courtroom cleared since she 
feels emotionally unable to testify in front of 
spectators. 

• The 17-year old victim has a number of sup
porters in the courtroom, many of whom are 
friends her age. The judge excludes these young 
women because it is against public morality for 
them to be exposed to the testimony in a rape 
case. 

• The rape victim has friends, family, and sup
porters from a rape crisis group in the court
room. The defendant wants the courtroom 
cleared because he believes the prese.: .cc of these 
people will influence the victim's testimony. His 
counsel believes that the impact of his cross
examination on the victim will be enhanced if 
the victim's supporters are excluded from the 
courtroom. 

• Both the defendant and the victim want the 
courtroom cleared because they do not want 
public exposure of their intimate lives-the 
defendant because he finds it highly embar
rassing to be on trial for rape and the victim 
because she may be forced to reveal details of 
her past sexual conduct. Members of a rape 
crisis group want to attend to monitor the 
justice system's conduct of the trial, and a 
reporter wants to attend to write an artic:le 
for his paper. 

From these four cases it is apparent that the 
defendant, the victim, the public, and the press all 
have an interest in whether or not a rape trial is 
open to the pUblic. The particular interest of these 
various parties may vary, however, from case to 
case and may not be apparent simply by virtue of 
the party's role in the case. Only the press, in its 
persistent search for public information, has a fixed 
interest in the public triaL Because of the complexity 
of these interests, the question as to whose rights 
prevail in the presence of conflict requires substan
tial inquiry. 

Courts have recognized these various interests and 
have attempted to balance them, but they have uni~ 
formly started from the position that a trial must be 
public unless there is sufficient reason to limit public 
access. The underpinnings of the right to public 
trial are substantial: the defendant's right to a fair 
trial, the public interest in curbing the power of the 
courts, and the freedom of the press. The United 
States Supreme Court has pointed out that the right 
to a public trial emanates from a distrust of secret 
trials; such trials historically were used to suppress 
political and religious dissent. The public scrutiny 
of trials was seen as a means of controlling the 
potential abuses of judicial power. By watching their 
judicial system in action, the public would acquire 
confidence in their governmental processes and the 
democratic system would presumably be stabilized. 
This strong tradition is what courts and legislatures 
must struggle with to modify the public nature of 
the criminal trial. 

Despite this tradition, courts have generally per
mitted three limitations on the right to public trial. 
First, spectators can be excluded if their presence 
interferes with the orderly conduct of the trial. If 
there is inadequate space available in the courtroom 
for all who may want to attend, the right to a public 
trial does not require that the trial be moved to a 
space large enough to accommodate all. Furthermore, 
if the conduct of the spectators is disruptive of the 
judicial process, they can be removed trom the 
courtroom. Since the orderly conduct of the trial is 
necessary to preserve the defendant's right to a fair 
trial, the exclusion of spectators for this reason 
simply balances his right to a fair and orderly trial 
against his right to a fair and public triaL 

Second, courts permit the exclusion of spectators 
when it is necessary to protect the public morality. 
When a case involves a sex offense, for example, 
young specttltors can be excluded if the evidence is 
likely to involve the recital of scandalous or inde
cent matters which would have a demoralizing effect 
upon their immature minds. No matter how this type 
of language would be interpreted by the courts, it 
is clear that what is at issue is not the public nature 
of the trial, but merely the exclusion of a particular 
segment of the public. 

Third, a judge can generally exclude the public to 
avoid a miscarriage of justice. Such exclusion can 
occur when a witness is emotionally unable to testify 
before spectators, especially if the witness is so young 
that she may be embarrassed if she testifies before 

3S 



those not concerned with the trial. Some states have 
taken the further position that, in sex offense cases, 
the judge can exclude all members of the public, 
including the press, who have no special connection 
with the trial. Other states have permitted the press 
to remain, while excluding the rest of the public on 
the theory that the presence of the press satisfies 
the need for the trial's public exposure. 

ConstitutionallY, the defendant's right to public 
trial is likely to be found superior to the victim's 
right of privacy. It is likely that due process rights 
are superior to privacy rights; the possibility of the 
defendant's incarceration is probably more serious 
than the possibility, foJ' example, of the victim's 
embarrassment or emothnal breakdown. This issue, 
however, has never been specifically addressed by 
the courts. To protect a victim/witness likely to 
suffer serious harm, the state can dismiss the charges 
against the defendant; the defendant, however, can
not choose to have his charges dismissed. 

The interest of the public in avoiding a miscar
riage of justice might be found superior to the 
defendant's right to a public trial where a particu
larly distraught witness is unable to testify in public. 
An appropriate case might be that in which the 
victim is a minor. The interests of the defendant, the 
public, and the press might be satisfied by such 
devices as closed-circuit television, which could 
monitor the proceedings without interff!ring with 
the witnesses' concern that the he2ring might become 
a public show. Care should be taken that the exclu
sion of the public would be temporary and would 
not affect the fairness of the defendant's trial. 

An alternative solution to this constitutional 
confiict might be the provision that the victim's 
testimony be taken by means of a deposition. A 
deposition allows a witness to testify outside of 
court and be subject to cross-examination by the 
defendant. This satisfies the defendant's Sixth 
Amendment right to confront witnesses against him 
while allowing the trial to proceed without the 
presence of the witnesses. Federal law provides that 
the testimony of the witness may be admitted by 
way of deposition if the witness is unavailable due 
to "sickness or infirmity." The deposition is also 
acceptable if the witnesses refuse to testify at a 
hearing or trial. Presumably, then, if the victim in a 
rape case in federal court refuses to testify after 
being deposed, her testimony can be presented 
through the deposition. 
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There are several problems with the use of a 
deposition as a substitute for live testimony. As a 
practical matter, the procedure may be usable only 
for the probable cause hearing in a rape case. A 
prosecuting attorney is unlikely to proceed to trial 
if the victim is not personally present; it is unlikely 
that a jury will convict if they are unable to see the 
victim and evaluate her credibility. While video
taped depositions might alleviate this problem, its 
practical use has not been sufficiently tested. Another 
difficulty applicable to videotapes as well as addi
tional depositions is that the defendant may allege 
that the deposition was inadequate and, therefore, 
does not accurately and fully capture the victim's 
testimony. Arguably, the information available at 
the time of the deposition was inadequate and fur
ther confrontation of the victim would be necessary 
to fulfill the defendant's Sixth Amendment rights. 
Thus the defendant may succeed in having the victim 
called to testify for the preliminary hearing or the 
trial even if a deposition had been taken. This 
would be of significant advantage to the attorney 
and potentially ruinous to the state's case; there 
would be another record from which to cross
examine the victim and the victim would be forced 
to recall once again the details of her sexual assault. 

Sometimes a victim might seek a public pro
ceeding, perhaps because she expects and would 
welcome support from friends. In this event, the 
defendant may want the public excluded. It is well 
settled that the defendant can waive his right to a 
public trial, but these waivers have never been legally 
tested in the face of opposition from witnesses, the 
public or the press. Some courts evidently do forbid 
these waivers because of the interest of the public in 
being present. 

In yet another scenario, the victim and the de~ 
fendant both want a private judicial proceeding, 
while the press insists upon its right to exercise First 
Amendment freedoms. In Nebraska Press Associa
tion v. Stuart.! the Supreme Court recently decided 
that restraints on the press to prohibit publication 
of information about a criminal case are almost 
always unconstitutional. The court did not decide 
whether judicial proceedings could be closed to the 
press with the consent of the defendant. Since the 
court underscored the importance of public scrutiny 
of the judicial process, however, it is doubtful that 
exclusions of the press from trials will be upheld. 

An interesting rationale for upholding the privacy 
of rape trials can be devised by analogizing the rape 



trial to the juvenile court proceeding. The United 
States Supreme Court has held that, consistent with 
due process, a state can keep confidential police and 
court records related to juveniles.2 There has been 
virtually unanimous judicial support for protecting 
the child brought under the jurisdiction of the 
juvenile court from publicity, even where the juvenile 
wanted a public hearing. The state's interest in the 
protection of the young person from the stigma of 
youthful misconduct is regarded as more important 
than informing the community how its courts are 
operating. Whether this state interest in protecting 
minors is still intact in light of the Nebraska Press 
Association ruling is questionable. The state interest 
has also been challenged by the Supreme Court in 
Davis v. Alaska 3 where the confidentiality of juvenile 
records was characterized as a rather minor interest 
weighed against a defendant's due process right to 
confront a witness. 

If the ability of the state to protect juvenile pro
ceedings from public exposure remains intact, an 
argument can be made that a similar ability s~ould 
exist to protect the victim/witness in a rape trial 
since she, like the juvenile, is apt to suffer substantial 
stigma from public exposure of her rape. This argu
ment is particularly strong when the victim/witness 
is n juvenile. 

Conclusion. Statutes which require or allow the 
judge to clear the courtroom in proceedings involving 
a charge of sexual assault will undoubtedly be subject 
to constitutional challenge. To avoid such challenge, 
California has passed a statute which instructs the 
judge to clear the courtroom at preliminary hearings 
in any case at the defendant's request.4 Under this 
law, the rape defendant has an absolute right to a 
private preliminary hearing which prevails over any 
contrary interests of the victim, the public, or the 
press. A significant recent use of the statute, until 
amended, was to preclude attendance of rape crisis 
advocates who sought to monitor the criminal justice 
system and lend support to the victim. However, a 
prosecuting witness may now have a person of her/ 
his choice present while testifying at the preliminary 
hearing. 

The public interest in access to criminal trials is 
particularly important with regard to rape cases. 
The changes that are occurring in rape legislation 
have evolved from the exposure of the treatment 
of rape victims by the criminal justice system. The 
monitoring of rape trials and courtroom support of 
victims will undoubtedly be continued and encour-

aged by rape crisis groups. It is paradoxical that 
the movement which seeks to ease the trauma of 
trial for the victim is itself interested in maintaining 
the public nature of the trial. 

The policy of encouraging public scrutiny may 
mean that the courtroom could not be cleared even 
where both the defendant and the victim agree that 
this is their preference. There is no reason, however, 
why the legislature could not begin to define the 
limits of public exposure in a way consistent with 
the defendant's right to trial and the victim's possible 
need for privacy. 

Privacy of the victim's name and address. Limiting 
public access to the names and addresses of rape 
victims has b~en a topic of significant legislative 
attention. The debate has recently been dominated 
by a Supreme Court decision which overturned a 
Georgia statute prohibiting the publication of rape 
victims' names." The court held that the press can 
freely publish information disclosed in public Judi
cial proceedings. If the victim's name and address 
are contained within the court record, then the press 
cannot be prohibited from publishing them. The press 
is seen as the guarantor of the fairness of trials 
through its scrutiny of the administration of justice. 

The Supreme Court suggested, however, that if 
privacy interests must be served, states might devise 
a system to keep certain information out of the 
public record. Prosecutors, for example, could sub
stitute a fictional name, "Jane Doe," for the victim's 
name in criminal complaints, as could police in their 
records. This fictitious name, without an address, 
would appear in all public documents. The true 
name and address of the victim could be made avail
able to the defense upon a showing of their need 
for the information. The legislature might further 
authorize the court, in appropriate circumstances, 
to instruct the defense attorney to withhold this 
information from the defendant himself. 

Legislation authorizing judges to withhold the 
address of a rape victim from the defendant upon a 
motion by the District Attorney was recently defeated 
in California. Even though the bill directed the court 
to admit the address into evidence upon a showing 
that the value of the address to the defendant out
weighed the potential danger to the victim, opponents 
of the bill believed that the address was essential to 
the right of confrontation. Proponents argued that 
the defendant's constitutional rights were protected 
by the provision which enables the defense to show 
some need for the address. 
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If the information were not public, but were 
somewhere published in the newspapers, it is un
clear if the victim could sue. The Supreme Court 
in the Cox case prohibited a suit because the infor
mation was public and never addressed the issue if 
the information were not in the public record. Here 
the victim's right of privacy would be pitted against 
the freedom of the press; the result may depend on 
whether the case had been filed or on the public 
nature of the crime. A legislature might attempt to 
address this issue by prohibiting the printing of such 

. information or by allowing statutory damages to the 
victim irrespective of actual injury. Fear of such 
liability could deter newspapers from the printing of 
such information; of course, it is this very chilling 
effect on speech that would force the constitutional 
challenge. 

The legislature could erect different degrees of 
privacy for the victim and defendant in a rape case. 
Arguably, the victim is subject to more public stigma
tization than the defendant, and thus could be 
afforded greater protection by controlling access to 
information or by allowing civil remedies. Once 
again, however, any attempt to control information 
will be subject to the closest constitutional scrutiny. 

4.2 Victim Advocates 
While the criminal justice system and the victim 

of sexual assault may share the common goal of 
the prosecution of rapists, they often have separate 
interests and concerns. The criminal justice system 
is a beleagured bureaucracy that must be concerned 
with screening cases based on their strength; with 
limited resources and a quasi-judicial role, the crimi
nal justice system cannot pursue every case. The 
prosecutor, for example, does not simply represent 
the interests of the victim. The prosecutor must be 
concerned with the available evidence in a case, the 
possibility of winning at trial, and justice, in the 
larger sense, which reflects a consideration of the 
victim, the defendant, and the public generally. The 
victim, on the other hand, may seek vigorous 
prosecution regardless of the limited criminal justice 
resources and a low probability of success. In addi
tion, she may need emotional support and encourage
ment which the prosecutor is n.either trained nor 
experienced to provide. She may have rights to be 
protected which the prosecutor compromises in his 
consideration of his larger rOle. In order to assure 
the victim that her interests are being protected, 
three victim advocate devices have been considered: 
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(1) the private prosecutor, (2) the private attorney 
assigned to the victim, and (3) the non-attorney 
advocate. 

Private prosecutors. To the extent that prosecutors 
have been insensitive to the complexity of rape or 
have inadequate resources to prioritize rapes within 
their offices, private prosecutors have been con
sidered to assume the role of the public prosecutor. 
Private prosecution of crimes has been common 
throughout much of the country, although its major 
use is at the request of and under the supervision 
of the district attorney. Under this system, private 
counsel is paid by the state t6 "assist" in the prose~ 
cution, either because the district attorney is too 
busy or because there is a conflict of interest. Since 
rape cases are difficult to win and rape victims re~ 
quire time and energy to prepare for trial, prosecu~ 
tors may be willing to bring in private counsel to 
bolster limited resources and prosecute cases which 
they believe deserve prosecution. Some states even 
have statutes which permit parties, including the 
victims of crime, to hire assistant prosecutors at 
their own expense to aid in prosecution of the crime. 

Private prosecution is also possible in some states 
when the district attorney refuses to file charges or 
act upon charges filed, or proceeds with incompe
tency. In these situations, the victim must convince 
a judge that the district attorney has abused discre
tion in the handling of the case. The court can then 
appoint private counsel to prosecute the particular 
case. In some jurisdictions, this procedure emanates 
from constitutional authority. In other states, courts 
have held that this power resides in their inherent 
power to administer justice. 

While district attorneys may welcome assistance 
in the prosecution of difficult and demanding rape 
cases, it is unlikely that they would welcome systems 
that render them vulnerable to .. harges of incom
petency on a case-by~case basis. Prosecutors have 
tradi'~ionally exercised significant discretion; usurp
tion of this power would not only be threatening to 
the prosecutor, but it might also serve to undermine 
the organization of criminal justice. From tht:! district 
attorney's perspective, cases which are prosecuted 
in the face of district attorney opposition are cases 
which should not be prosecuted. It is unlikely that 
the judiciary will want regularly to supplant the 
discretionary decision~making of the prosecutor with 
their judgment that a case should be prosecuted. 
Any judicial standard for appointing private counsel 
to exercise the duties of the prosecutor would be very 



strict. The court would probably have to find a 
manifest abuse of justice, a finding unlikely in the 
prosecutor's refusal to file any particular rape case. 

The victim's interest in private prosecution stems 
from her interest in vindication and her sense that 
the traditional means of prosecution will not, perhaps 
cannot, give her the attention that she desires. If 
only a small percentage of all rape reports lead to 
charges filed by the prosecutor, how can the victim 
have faith that her case will be vigorously pursued? 
She probably will not understand the basis of prose
cutor decision-making, even assuming its legitimacy, 
since it is often not explained to her. To the extent 
that the prosecutor made a correct choice in not 
filing her case, then private prosecution would only 
serve her ends rather than the ends of "justice": 
the defendant might be accused and arrested without 
any possibility of conviction. On the other hand, to 
the extent that the prosecutor failed to file the case 
because inadequate resources were available or be
cause of a bias against the filing of rape cases, private 
prosecution might provide an outlet for aggrieved 
victims. The frustration felt by many victims is com
pounded by the reality that few defendants can be 
sued for damages in a civil action. 

Defense objections have arisen to the use of pri
vate prosecutors when private counsel uses informa
tion obtained in the criminal process to commence 
a civil suit. Such an eventuality could be controlled 
through statutes. It should be noted that ulthough 
the district attorney is usually immune from charges 
of malicious prosecution, the private attorney would 
be hesitant to prosecute unless this protection were 
clearly extended to him. If such a program is to be 
encouraged, the private prosecutor should have 
access to all information and be protected by the 
law; in essence he should be placed in a position 
identical to the prosecutor. 

Another major problem with private prosecution 
is its cost. Who should pay the private attorney, 
and at what rate, are questions that would have to 
be explored. In general, private prosecution could 
only be viewed as an occasional remedy for rape 
victims. It would probably occur in jurisdictions 
where the prosecutor's office is small, perhaps in
experienced, and surely overworked. Where the hir
ing of outside counsel would suggest a condemnation 
of the prosecutor and represent a usurption of his 
discretionary powers, it is unlikely to be a popular 
method. 

---~---~ ~- - ---=-. 

Private representation. Legislative attempts have 
been made to provide rape victims with private 
counsel in addition to the prosecuting attorney. In 
Ohio, for example, private representation of victims 
is permitted in hearings to determine the admissi
bility of the victim's prior sexual history. Indigent 
victims can have counsel appointed for them. Such 
provisions are novel, since the victims of crime are 
seldom represented by privlte counsel unless they 
are invoking their Fifth Amendment privilege against 
self-incrimination. 

The victim may believe that her interests, par
ticularly with regard to privacy, may not be fully 
protected by the prosecutor. She may want private 
representation to argue against the revelation of the 
court of her name and address, to prevent her from 
testifying at all on the grounds that it could en
danger her emotionally, or to prevent questioning 
by either the state or the defense regarding her prior 
sexual history. If she and the prosecuting attorney 
do not agree on these issues, she may need private 
counsel. 

A recent California case suggests the importance 
of such representation. In this case there were two 
trials, the first trial resulted in a "hung" jury, while 
the second r,esulted in a conviction. At the first trial, 
the defense was permitted to inquire into the victim's 
sexual history in detail; in addition, a cautionary 
instruction was read to the jury. At the second trial, 
the victim was represented by an American Civil 
Liberties Union attorney. Upon the advice of counsel, 
she refused to answer questions about her prior 
sexual conduct; in addition, the court refused to 
give the mandatory cautionary instruction. On ap
peal) the State Supreme Court overturned the custom 
of giving the cautionary instruction. Although the 
result of the trial could not be directly attributed 
to the activities of the additional attorney, it is clear 
that the victim's interests were more forcefully 
represented by private counsel than they could have 
been by a prosecutor whose role and perspective in 
the case would be very different. 

Since the criminal justice system does not antici
pate private representation of witnesses, there are 
few guidelines as to what attorneys can and cannot 
do. Much of the effectiveness of private counsel 
depends upon the cooperation of the prosecuting 
attorney and court. Such cooperation, however, may 
be difficult to achieve if the prosecutor regards pri
vate counsel as an interloper and the court believes 
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counsel's presence unnecessarily complicates the 
proceeding. 

The problems of the private counsel arise in two 
areas: (1) access to information, and (2) standing 
in the court process. Without informal cooperation 
or a legislative mandate, the private attorney may 
have difficulty obtaining information from the police 
or the prosecuting attorney. Information in the state's 
records with regard to the victim would appear to 
be critical for appropriate representation of the vic
tim. Arguably, the entire contents of the police and 
prosecutor file would be r(,1 . :1Ot if the attorney 
were to argue the necessity for his client's testimony 
about specific matters. In a civil suit, the attorney 
could arguably subpoena many of these records, 
but it is unclear how this mechanism could be used 
in a pending criminal case. Legislation authorizing 
the presence of such counsel would have to consider 
the problems of access to information. 

With regard to attorney standing, there are several 
issues that require analysis. To what proceedings 
is the presence of private counsel Rppropriate? If 
parts of the trial were closed to the public, there is 
question whether private counsel could attend if his 
client were not involved. If negotiations with regard 
to evidence, plea bargaining, and jury instructions 
occurred in chambers, is it appropriate for private 
counsel to attend? If the trial were public and the 
private attorney were present, what is the role of 
the private attorney? The law provides no guidelines 
with regard to where the counsel could sit or if he 
could make objections and raise motions. In essence, 
the criminal trial is a lawsuit between the people of 
the jurisdiction and the defendant; since the victim 
is not a party, the role of the private counsel is 
unclear. 

Ideally, the use of private counsel would improve 
victim representation by the prosecutor. However, 
the 'presence of the private counsel may also threaten 
the relationship between the prosecutor and his chief 
witness. To the extent that the presence of the private 
counsel represents a failure of this relationship, then 
obviously this is a moot point. The required pres
ence of counsel for the victim may create an extra 
adversarial relationship between the victim and tne 
prosecutor in the criminal trial. The dilemma may 
be a significant one even if the early experience of 
such three-party criminal suits were insufficient to 
draw any conclusions. 

The non-attorney advocate. A number of criminal 
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justice agencies across the country have formulated 
victim assistance programs with non-attorney advo
cates to assist rape victims in the criminal process. 
Additionally, hundreds of rape crisis centers outside 
the criminal justice system fulfill similar functions 
through both paid and volunteer advocates. The 
role of such advocates is non-legal, generally they 
provide emotional support, information, and coun
seling so that the victim can better understand and 
cope with her sexual assault and the criminal justice 
system. These programs raise several significant 
problems that a legislature might seek to address. 

First, just as the private counsel has difficulty 
obtaining information relevant to his client, so do 
rape advocates. While the advocates located within 
police departments or prosecutor offices presumably 
have access to case files, advocates outside the sys
tem have no clearly defined role vis-a.-vis the crimi
nal justice system. They may not have access to 
information that would be helpful in assisting the 
victim. While the exchange of information is often 
done informally, there are no guidelines for dissemi
nation of sensitive but relevant information for the 
victim advocate. 

A second and related problem involves the role 
of the victim advocate. Often the adocate is privy 
to information about the victim by virtue of the 
counseling relationship. Recently, there have been 
attempts by defense counsel to subpoena these a.dvo
cates or to request copies of their reports. To the 
extent that the advocates work in police departments 
or prosecutor offices as adjuncts to official processes, 
this information may be available to the defendant 
in much the same way that investigator notes might 
be discoverable. On the other hand, to the extent 
that these advocates work as counselors, there is 
an interest in keeping this information confidential. 
The law protects the communication between attor
neys and clients, clergyman and confessioners, and 
doctors and patients. Where advocates are psycho
therapists, the communication with patients may be 
protected, but this is obviously not the normal case. 
The interest in preserving confidentiality is to facili
tate trust and communication; if the victim has to 
be told that what she says may later be brought out 
at a trial, she will be hesitant to engage in the type 
of frankness that the counseling requires. Further
more, any variances between what she tells the coun
selor and what she tells the police or testifies on the 
witness stand can be exploited by the defense coun
sel. A legislature could resolve the issue by care-



fully defining the advocate/victim relationship and 
granting a confidential status to this communication. 

Legislatures have also addressed the non-legal 
problems of training and funding of advocacy serv
ices. To the extent that these programs have demon
strated value to both the victims and the criminal 
justice system, they could be encouraged by the 
legislature. Training standards could be devised and 
advocate programs funded. 5tate funding could act 
to legitimize their role and provide criminal justice 
agencies with professional referral services. 

Legislative efforts in several states, including 
Massachusetts and Minnesota, have sought to pro
vide services for victim~ through traditional crimi
nal justice means. 7 In these states, criminal justice 
personnel are triined in limited forms of crisis inter
vention so thafthey can be more sensitive to victim 
needs. If prosecutors and police were better equipped 
to understand and assist rape victims, the need for 
private prosecution and private advocacy might 
lessen. However, the role of the non-attorney advo
cate as a counselor is not likely to be replaced 
entirely by either traditional police or prosecutor 
personnel. 

4.3 Comprehensive Victim Service 
Programs 

To the extent that special services are available 
to victims, they have largely been provided by local 
groups who have recruited volunteers, raised funds 
and administered limited programs. These programs 
face obvious problems of cost and interaction with 
the traditional bureaucracies of the police, the prose
cutor, and public service agencies. A few states, such 
as Minnesota, Massachusetts, California, Alaska, 
and Ohio, have attempted to address the problems 
of rape victims in a more comprehensive fashion. 
By legislative enactment, these stRtes have attempted 
to provide direct services to victims, public educa
tion, and training for criminal justice professionals. 
There are potential advantages and disadvantages 
to private versus public control of victim service 
programs; nonetheless, it is an area that a state 
legislature might usefully explore apart from the 
traditional concerns of re-defining the crime of rape. 

The scope of possible legislative activity in the 
provision of victim services is vast and can be 
divided into several distinct components. First, the 
state can attempt to upgrade the training of law 
enforcement personnel across the jurisdictir)n so that 
victims will be treated with more sensitivity and 

rapes will be investigated more effectively. Various 
states have developed programs to educate police 
and prosecutors on the myths of rape, the trauma of 
rape for victims, and the techniques of crisis inter
vention. The underlying assumption of such training 
is that these criminal justice personnel can provide 
support services to victims which will ensure victim 
cooperation and encourage victim reports. 

Second, the state can engage in a comprehensive 
program of public education. Some states have 
published brochures for women who have been 
raped which instruct them about the criminal ,justice 
system. This helps to inform and, thereby, assist 
them in the difficult process of reporting and prose
cuting a rape case. In addition, women can be in
structed about the nature of rape and what to do in 
situations where a rape is threatened. This has been 
done in the form of lectures, printed materials, and 
films. 

Third, the state can mandate the provision of 
various services for rape victims. These can include 
police-sponsored phone "hot-lines," counseling serv
ices, legal representation, and victim compensation. 
It should be noted, however, that there seems to 
be a growing concern that such services not be 
restricted to victims of rape. Instead, they might 
become part of expanded services available to vic
tims of all sex offenses, victims of violent crimes, 
or victims in general. 

Finally, some states have promulgated state
wide standards for victim services even though their 
provision may be locally initiated. Hospital protocols 
have been devised through legislative actions which 
would be standardized throughout the state. Some 
states have required that victim specialists be avail
able on a 24-hour basis in hospitals and police 
departments to attend to the special needs of vic
tims. Other legislatures have considered whether 
police departments should have women available to 
work with victims who have been sexually assaulted. 
Here the thrust of legislative action is not to pro~ 
vide services directly, but to ensure that services 
which are provided meet minimum standards across 
the state. 

There are a number of problems associated with 
such statewide measures which must be considered 
by a legislature when enacting legislation in this 
area. These include: (1) the legality of state-man
dated sex requirements for particular emF~'oyment 
positions, i.e., women police officers; (2) the appli-

41 



cability of statewide standards, given the diverse 
needs of rural and urban municipalities; (3) the 
bureaucratization of services which may undercut 
the motivation and success of local programs; and 
( 4) the imposition of a 'service responsibility on 
agencies, such as the police and prosecutor, who 
are not always well-equipped for such a role. These 
issues go well beyond the scope of this discussion, 
but may be important in the legislative context of 
such proposals. 

States have enacted programs in various ways and 
on different scales. Alaska, for example, has not 
legislated specific programs, but has passed resolu
tions which recommend courses of action. This shifts 
the cost of programs to the agencies to whom the 
resolution is directed. These resolutions have in
cluded recommendations that policewomen be as
signed so that they can respond to rape calls; that 
thorough medical examinations for both physical 
and emotional trauma be given to rape victims; that 
self-defense be taught in the schools; and that the 
Alaska Police Standards Council, in conjunction 
with local women's organizations and local medical 
professionals, develop training courses for police in 
rape investigation. Ohio has passed legislation requir
ing a physician be on-call at all times to gather 
evidence of rape, and that all victims be informed 
of services that are avaiiCiblc to them. In addition, 
Ohio provides that a minor can be examined with
out the consent of parents. Minnesota has created a 
comprehensive program for victims of sexual assault 
which provides extensive counseling and referral 
services, training programs for criminal justice and 
health care professionals, informational workshops, 
and a data bank on the incidence of sexual assault. 

Dependine on the nature and scope of the rape 
problem in a particular jurisdiction, there is a wide 
variety of programs that a legislature might con
sider. The immediate impact of such legislation 
might be more significant than any technical legal 
change in the law which defines and punishes rape. 
The provision of criminal justice training and vic
tim service programs can provide an impetus for 
the traditional legal system to grapple with rape in 
a more comprehensive manner. 

4.4 Rape Prevention and Self·Defense 
A series of well-publicized incidents in which 

women have used force against men who assaulted 
them have triggered controversy and questions abo:mt 
the limits of self-defense remedies for rape victlms 
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and the extent to which a woman should prepare 
herself for the possibility of being raped. Three 
examples will serve to suggest the complexity and 
importance of these issues: 

( 1) Inez Garcia, a Latina in a small California 
town, was convicted of second-degree murder after 
shooting and killing the man she claimed had helped 
another man rape her. The shooting occurred a 
short time after the rape and after she had been 
released by her assailants. Her claim to self-defense 
was based not on preventing the rape, but on threats 
to kill her which were made by the men after the 
rape. At the trial for murder, the judge indicated to 
the jury that the rape was not relevant to the murder 
charge for which she was being tried. Many observers 
saw her case as an instance of the failure of the 
criminal justice system to take the rape seriously. 

(2) Joan Little, a woman incarcerated in a small 
North Carolina jail, was forced to perform fellatio 
upon her jailer. Like Inez Garcia, Joan Little killed 
her attacker after the assault was completed, but 
she did so immediately while she was still captive. 
She was acquitted of murder. 

(3) A Chicago woman was arrested after she shot 
at a man who broke into her apartment, raped her 
friend and then threw the friend from a window on 
the 15th floor apartment. The assailant escaped, 
but the 22-year old woman who was raped was 
reported in "serious but improving condition ... " 
Her friend was arrested on charges of failing to have 
the proper city and state registration for a gun, and 
with discharging a firearm within city limits. 

These cases may not suggest a trend toward vio
lence on the part of rape victims, but they do raise 
important questions that some legislatures have be
gun to address. These include whether self-defense 
instruction should be provided to women, whether 
they should be educated on what to do if placed in 
a rape-threatening situation, and what the law of 
self-defense and the carrying of weapons entails with 
regard to the victims of rape. 

Self-defense. At common law, deadly force is justi
fied in self-defense against a felonious assault where 
there is imminent and impending danger of death 
or serious bodily injury. A woman could presum
ably justify killing her assailant to prevent rape if 
she satisfied the common law elements of self
defense: she must be without fault in bringing on 
the attack and she must reasonably believe at the 
time that she is in immediate danger of losing her 
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life or receiving serious bodily harm. In the majority 
of jurisdictions, where she has satisfied these require
ments and the assault is violent and felonious, she 
has no duty to escape or retreat. In a few jurisdic
tions, even in these circumstances, she must escape 
or retreat if she has a reasonable means of doing so. 

The serious bodily harm requirement. With re
gard to rape, the question must be raised whether 
this type of assault necessarily justifies deadly force. 
The Model Penal Code and a number of states with 
new criminal codes specifically allow use of deadly 
force to prevent rape. The trend is in favor of allow
ing self-defense in attempted rape situations as well. 
In other states, the issue has been debated as to 
whether rape necessarily carries with it the danger 
of serious bodily injury or death. 

There is a strong argument to suggest that rape 
does necessarily threaten such harm that deadly 
force is justified. Women report that the acute terror 
they experience in the rape is a fear of being mur
dered, not a fear of the consequences of the rape 
itself. Within the violence of the sexual assault is 
the threat of death, a threat which is in no way 
diminished by any prior relationship between the 
rapist and the victim. It is the total helplessness of 
the victim, not the sexual intrusion, that character
izes the trauma of the rape experience. 

The inherent danger of rape can be analogized to 
the law regarding self-defense in a burglary situation. 
The law generally asserts that the fact that a person 
has broken into a house gives the inhabitant suffi
cient grounds to believe, as long as the burglar is not 
retreating, that the inhabitant's life is in danger. 
This is true whether or not the burglar in fact has 
any capability to harm the inhabitant, although it 
does not hold true if it is reasonably apparent to the 
inhabitant that the burglar is harmless. Thus, the 
resident can use deadly force in self-defense by 
virtue of the circumstances of a burglar entering his 
home. Arguably, if this presumption of inherent 
dangerousness applies to burglary, it should be appli
cable to the sexual intrusion of the victim. 

The legal presumption of dangerousness is impor
tant because of general societal attitudes toward 
rape. This was dramatically captured by a juror in 
the Inez Garcia case. When asked whether a woman 
could ever argue self-defelilse if she killed her rapist 
during the attack the juror responded: 

"No, because the guy's not trying to kill 
her. He's just trying to screw her and give 

her a good time. To get off the guy will 
have to do her bodily harm and giving a 
girl a screw isn't giving her bodily harm."s 

If this attitude is seen as a problem which dis
torts the processes of justice, then legal change 
through legislative enactment may be appropriate. 

The no-fault requirement. A second requirement 
for invoking the self-defense argument is that the 
person who kills in self-defense must not have 
created the incident which required the deadly force. 
The law imagines one man taunting another, i.e., 
deliberate provocation. When the taunted man re
sponds, the first man kills him. He has no self
defense argument because he provoked the attack 
and necessitated his own use of deadly force. 

If the victim of a sexual assault who kills her 
assailant invokes self-defense, she must demonstrate 
that she did not provoke the assault that required 
her use of deadly force. In her trial for murder, for 
example, the prosecution may want to show that 
the woman voluntarily engaged in limited sexual 
contact or assumed the risk of the sexual attack upon 
her. Ironically, the prosecutor in the murder case 
would attempt to amplify the evidence that he would 
seek to suppress if he were charging the deceased 
with rape. Under this theory, the state would attempt 
to show that the alleged rape was victim-precipitated 
and, therefore, the rape victim would be precluded 
from suggesting that she acted in self-defense when 
she killed the rapist. 

The no-fault requirement has harsh consequences 
for the woman who has entered into a rape-threaten
ing situation without realizing her danger. The rule 
which will determine her right to defend herself has 
evolved through non-sexual assault cases which have 
largely involved disputes between men. If the tradi
tional notions of provocation are applied to rape situ
ations and if the woman's conduct is viewed as pro
vocative, then, in order to establish her right to self
defense, she will have to notify her assailant verbally 
that she does not want sexual intercourse and she 
must attempt to withdraw physically. Such an appli
cation of the traditional rule seems impractical and, 
perhaps, even dangerous. A woman who must give 
advance notice of her intent to resist when attacked 
is unlikely to succeed in efforts at self~defense. 

Possession, canying, and use of weapons. The 
police receive frequent inquiries from women as to 
what weapons they can lawfully carry and under 
what circumstances they can lawfully use a weap:()n 
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to prevent attack upon them. People who carry 
proscribed weapons are not usually charged with a 
crime even if they use them to prevent a crime. 
Furthermore, unless a weapon is used, the police 
are unlikely to discover that it is being carried. 
Nonetheless, such charges and discoveries are made 
on occasions and most women want to protect them~ 
selves by means which are within the law. 

The possession and carrying of weapons is regu
lated through various state statutes and local ordi
nances. The carrying of a concealed firearm without 
a permit, for example, is universally disapproved, 
but there are interesting exceptions: a gun in an open 
holster is not considered a concealed weapon in some 
states and may be carried legally. Other states pro
hibit the carrying of a firearm on the person whether 
or not it is concealed. Most modern statutes specify 
the types of dangerous weapons which may not be 
concealed on the person. These include guns, some 
types of knives, blackjacks, metallic knuckles, and 
a variety of exotic weapons. It is generally permis
sible to carry a knife if it is not a switchblade, al
though some states forbid the carrying of double
edged blades as well. Special statutory provisions or 
local ordinances frequently control the possession 
and use of tear gas and mace. Some states forbid 
their possession, while others prohibit possession 
only in the commission of a crime. Women are free 
in most states to carry many items which might 
serve as weapons, including most knives, nail files, 
insect spray, and hat pins, without fear of 
prosecution. 

The extent to which women should be encour
aged to carry weapons for their own protection is 
subject to considerable debate. The carrying of most 
weapons requires some training as to their potential 
use. It is quite possible that the use of wp.apons, 
as well as weaponless self-defense, may escalate the 
violence of the attack and increase the danger to 
the victim. If, on the other hand, women believe 
themselves to be particularly vulnerable to sexual 
attack, should they not be allowed to protect them
selves in a reasonable manner? The difficult role of 
the legislature is to balance the rights of the poten
tial victims to self-protection and the rights of society 
to prevent a proliferation of weapons and the possi
bility of increased violence. 

Peace bonds. Occasionally a woman will find her-
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self in a situation where she is threatened by aperson 
she can identify. This is not an infrequent occur
rence between estranged spouses or lovers. If the 
woman reports the threats to the police, she may find 
that the police cannot act until a crime is actually 
committed. Is there any protection that the law can 
provide a woman in this situation? 

The peace bond is a civil remedy that may have 
some potential for legislative revamping. This is a 
common law procedure, codified in a number of 
states, by which a person who threatens a crime 
against another can be required to post a bond or 
be incarcerated. This remedy is little used and of 
doubtful constitutionality because it forces the per
son to be restrained and to face penalties without 
having committed a crime or having due process 
applied to his case. 

The value of the peace bond is not the bond or 
the incarceration, but the exposure of the threat. 
Upon the victim's formal complaints, the "defend
ant" is brought before the judge and confronted with 
the threat. This confrontation may act to deter 
future criminal activity. In this respect, the peace 
bond acts as a restraining order which alerts the 
"defendant" to the possibility of contempt proceed
ings if he violates the court order. 

The fear that a victim of rape experiences when 
the defendant is released from jail is analogous to 
that of the potential victim who has been threatened. 
The legislature could address the conditions of re
lease under these circumstances so as to minimize 
the fear of the victim and the potential for retalia
tion. This concern is a~ain related to the release of 
the victim's name and address to the defendant dis
cussed earlier. 

Conclusion. The experience of rape is an experi
ence of violence and terror. While the fine points of 
legal definition are debated, women are raped and 
suffer serious and sometimes irreparable harm. The 
process of changing antiquated laws regarding the 
crime of rape must be supplemented by programs 
and legislation which deal more directly with the 
brutal reality of the crime f6r victims. Whether this 
means providing services to victims, sensitizing crimi
nal justice personnel to the impact of rape, or en
abling potential victims to avoid or fend off attacks 
are questions that need to be addressed by legis
latures. 
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CHAPTER 5. CHANGES 

While a firm understanding of the conceptual and 
legal issues of rape represents a prerequisite to the 
drafting of legislation, it is also important that pro
ponents of legal reform understand the process of 
legislative change itself. As part of the research 
required to prepare the material contained in Ap
pendix A, a state-by-state telephone survey was 
undertaken which provided valuable subjective data 
regarding this process from prosecutors, defense 
attorneys, and others who were involved in or famil .. 
iar with local changes in rape law. All interviewees 
were questioned on how bills were introduced, by 
whom they were supported, which issues were most 
controversial and how the new laws had been imple
mented. The responses to these questions suggested 
trends which may guide those who seek change in 
the rape law of their state. 

5.1 Motivations for Change 

The general pattern involved in rape law reform 
have been fairly consistent from state to state. It 
appears that there are three primary groups that 
Have sought such reform, each with overlapping 
but distinctive goals. 

The first, "and most significant of these groups, has 
been made up of women. It is they who have pro
vided the most important force behind recent changes 
in rape laws. In some respects, their attack on 
traditional rape laws is symbolic, for these laws have 
reflected some of the most blatantly sexist attitudes 
of society. The value that the law has placed on the 
chastity of women and the lack of dignity with which 
women have been treated as rape victims can be 
exposed as a reflection of more general attitudes 
prevalent within a male-dominated society. 

Women's groups themselves have exhibited a 
variety of perspectives and approaches. The National 
Organization for Women, in particular, has been 
very active in legislative reform. The League of 
Women Voters, women's business groups, church 
auxiliaries, and rape crisis centers have also been 
responsible for drafting and lobbying for new legis
lation. The crisis center representatives, with their 
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first-hand experience with rape victims, often provide 
practical credibility to the more ideological propo
nents of change. 

In addition to the symbolic importance of legal 
change, women, as victims of rape, have sought re
form to ensure better protection. The poor treatment 
of rape victims by agents of criminal justice and the 
low conviction rates for accused rapists have been 
attributed, in part, to the law of rape. Thus, women's 
groups have sought legal change on behalf of those 
women who have been raped or are potential victims 
of rape. 

This goal has been shared by a second group of 
proponents for legal change; namely, police and 
proseclltors who do not necessarily view rape reform 
in terms of feminist ideology, but see it as a law
and-order issue. These criminal justice professionals 
seek legislative change as a means to improve their 
enforcement effectiveness. Prosecutors who were 
surveyed, for example, suggested that restrictions 
on the cross-examination of victims has had a sig
nificant impact on their ability to earn convictions. 

The knowledge of an experienced prosecutor can 
be a particularly valuable resource in the formula
tion of legislation that will work within the param
eters of the existing rrhlinal justice system. It is 
important to note, however, that the influence of 
prosecutors has generally been reactive. Accustomed 
to traditional rape law, prosecutors have tended to 
involve themselves with legislative activity only after 
it has become apparent that change was likely. While 
there have been some notable exceptions, the pri
mary contribution of prosecutors has been to ensure 
that inevitable change wou!d be as workable as 
possible. 

The third group which has provided motivation 
for change consists of legislators and law reformers 
interested in broad legal change. There have been 
efforts in several states, for example, to revise crim
inal codes generally. To this end, new rape laws 
have been considered and drafted. Such changes, 
however, have generally reflected the Mociel Penal 
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Code revisions of two decades ago, rather than the 
more dramatic changes exemplified in a state such 
as Michigan Recently, a few legislators have drafted 
and introduced substantive rape law reform bills in 
response to a state mandate to make all laws sex
neutral in compliance with their Equal Rights 
Amendment. 

These various motivations have created non-tradi
tional alliances between groups, e.g., radical feminists 
and conservative prosecutors, and have caused dis
sension within groups such as the American Civil 
Liberties Union. While some reformers within the 
ACLU have sought change to enhanr.e the rights of 
victims, others have concerned themselves with the 
commensurate loss of rights by defendants. 1 Many 
local ACLU organizations have split on the issue of 
rape reform or have split with the national ACLU 
because of its traditional opposition to any limitation 
on the defendant's right to cross-examination. 

Generally, however, the appeal of the rape issue, 
both as a symbol of feminist ideology and as a 
symptom of rampant street crime, has forged power
ful coalitions that have with extr.aordinary speed and 
political acumen pushed reform bills through state 
legislatures. 

5.2 Patterns of Success and Failure 
The scope of legislative change has varied sub

stantially among jurisdictions, as the material in 
Appendix A illustrates. Some states have made com
prehensive reforms in their rape laws by altering 
both the definition of the crime and the various 
evidentiary issues discussed above. Other states have 
enacted more limited modifications of specific evi
dentiary issues, such as the admissibility of the 
victim's prior sexual history or the corroboration 
requirement. In addition to changes in rape law, 
some states have provided special social services 
for rape victims and training programs for criminal 
justice personnel. 

While successful legislative changes have occurred 
in many states, almost a dozen others have consid
ered and rejected new rape legislation in the past 
several years. This legislation was sometimes de
feated simply because of poor drafting rather than 
on the merits of the bill. However, defeat more 
commonly occurred, not because of any substantive 
defect in the proposed legislation, but because of 
certain configurations in the political process. Thus, 
a review of the failures may provide as much 
gu!dance as a survey of the successes. 

---------------- ------ ---

Use of models. Most states which have considered 
reform of their rape laws looked to models in the 
form of legislation passed in other states. The laws 
of Michigan, Wisconsin, Florida and Colorado have 
provided the major models for redefinition statutes. 
California law has served as the major model for 
limitation on prior sexual history evidence. Where 
proponents of a bill have attempted to introduce 
one of these models intact, the bill is usuaily de
feated. Successful legislative attempts have occurred 
where models have been used. as a starting place, 
but where substantial independent drafting has taken 
place. 

There are many reasons for this failure. Legal 
language varies significantly from state to state. 
Where language is taken intact from one statt and 
introduced in another, the bilI may seem alien. If 
the legal words do not trigger the necessary conno
tations, they may act to inhibit serious consideration. 

The use of another state's legal language may 
additionally lead to conflict with existing law. The 
terms "resistance," "consent," and "credibility" have 
different meanings in different states since each court 
system has evolved its own definitions and interpre
tations. Thus, a vocabulary may not only be foreign, 
but may contradict established law. 

More importantly, the use of an intact model 
circumvents the legislative drafting process which 
serves as an invaluable educative experience for the 
proponents. They not only learn to understand the 
issues, but also develop an emotional commitment to 
the bill as a product of their own efforts. Finally, 
the law passed in another state represents the result 
of considerable negotiation and compromise. To 
begin at this point, additional and unwanted com
promises may be required prior to the passage of 
any legal change. 

Complexity. The complexity of many proposed 
bills endangers their passage. The more complex the 
bill, the more room there seems to be for disagree
ment. Although proponents may begin with a com
mon goal, their unity may be threatened by the 
numerous decisions which must be made in drafting 
and negotiating. If the backers of legislation are 
divided, the legislators may be unwilBng to act. 

Legislators may also be unwilling to support com
plex legislation because it is too difficult to under
stand or predict its impact. The Michigan bill, for 
example, has been criticized for its complexity; it is 
even difficult for prosecutors to understand and, 
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therefore, to implement the statute. The complex 
legal issues involved may not require complex 
legislation. 

Finally, the constitutional issues inherent in some 
aspects of rape legislation may act to deter passage 
of new legislation. The issue of restricting a defend
ant's right to cross-examination, for example, is 
likely to be fought on many grounds, not the least 
of which is its constitutionality. Until this issue is 
clarified by court opinions in several states and even 
the United States Supreme Court, some legislatures 
can be expected to argue its unconstitutionality. 

Priol'ities. Defeat of legislation has also occurred 
because rape is not perceived as a high legislative 
priority for a variety of reasons. In some jurisdic
tions, the visibility of rape is low and the symbolic 
importance of the crime is not seen as significant 
enough to force legal change. Where rape law is 
relatively satisfactory to prosecutors, there may be 
little incentive to risk change. Even among the femin
ist supporters of legislative reform there may be a 
division of priorities. Passage of state Equal Rights 
Amendments has been a popular feminist issue. 
Lobbying efforts on behalf of the ERA has reduced 
the potential pressure that could be exerted for rape 
law change. Finally, the effort to revise the entire 
criminal code in some states has superceded the 
specific Uigency for rape reform, and proponents of 
change have been unable to speed consideration of 
only one segment of the criminal law. 

Anti-feminism.. The association of rape law re
form with militant feminists has damaged the 
chance of reform in some jurisdictions. Most of the 
successful lobbying efforts have been particularly 
low-keyed and well planned, attempting to charac
terize the reform as consistent with broader law
and-order interests and moderate feminist positions. 
Feminist groups have rallied teachers and nl'fSeS 
unions and even the personal secretaries of s:ate 
legislators in an effort to neutralize their often m;~i
tant imagery. 

Nonetheless, rape legislation which makes rape 
easier to prove, or expands the notion of criminal 
sexual conduct, can be threatening to legislators. In 
some jurisdictions, only massive lobbbying efforts 
which have applied significant public pressure to 
legislators has succeeded in getting bills out of com
mittee and onto the legislative floor. 

Social science v. legal approach. A recurring prob
lem in the debate over rape legislation has emerged 
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from the differing perspectives of reform opponents 
and proponents. The proponents, borrowing from 
social science language and evidence, tend to argue 
from general trends of victimization, reporting, low 
conviction rates, and so on. The opponents, who 
often object to change on legal grounds, tend to 
generalize from the very specific and individual cases, 
imagining exceptions to the trends that the propo
nents assert. 

An example of the recurring cla:;h between these 
positions concerns the issue of prior sexual history. 
The proponents of change assert that such evidence 
is not relevant, cannot be used to predict behavior, 
and tends to deter reporting. The oponents, on the 
other hand, raise the hypothetical situation where 
such evidence might be relevant and its exclusion 
would be unfair. 2 The difficulties in communication 
which arise from these different perspectives can 
be significant. Although they may be no more severe 
than in any other type of criminal law legislation, 
they have occurred with sufficient frequency to neces
sitate compromises that apply to the general cir
cumstances, but allow loopholes for the extreme 
situations. 

Patterns in compromise. All legislative processes 
involve negotiation and compromise; rape reform 
is no exception. Certain patterns of compromise, 
however, seem to have emerged in those states which 
have dealt seriously with the legal issues of rape. 

To the feminists who have initiated most of the 
legislative change, the highest priority reforms have 
consistently involved the redefinition of the crime 
to one which is broad and sex-neutral, the limitation 
on admission of the victim', prior sexual history, 
and the limitation of corroboration requirements. In 
order to effect these changes, the proponents have 
frequently been willing to trade other proposed 
changes which have been opposed by prosecutors 
and legislators. These proposed changes have gen
erally included the elimination of marriage as a 
defense to rape, the lowering of the age of consent 
and the repeal of traditional sodomy laws. 

The issue of marriage as a defense is often traded, 
not because feminists are indifferent to the issue, but 
because prosecutors are usually vehemently opposed 
to such a change. Prosecutors contend that rape 
cases which arise in marriage relationships are. not 
crimes that can be prosecuted. The victim will often 
not pursue prosecution, evidence of force and inter
course are orten lacking, there is often evidence of 



victim motive, and juries will simply not convict. 
In view of the expectation that husbands would not 
be prosecuted in any case, feminists tend to com
promise on this issue. 

Draft legislation often contains amendments to 
statutory rape laws which traditionally make inter
course with a woman under a certain age illegal re
gardless of consent. The draft legislation has gen
erally proposed reduction of the age of consent to 
12 or 14 years of age. This essentially increases 
the number of cases in which consent can become 
an issue. Prosecutors have opposed this lowering of 
the consent age because such a step increases the 
difficulty of conviction and plea bargaining. The 
more cases· that they do not have to prove lack of 
consent, force, or criminal circumstances, the better 
are the chances of inducing a guilty plea or a con
viction. Proponents of legislative change are often 
ambivalent about lowering the age of consent. While 
they believe that a young woman should be given 
the right to consent, they are cognizant of the fact 
that some young women may be more vulnerable 
to certain kinds of coercion. Therefore, the issue is 
often compromised, though the tendency is to reduce 
to some extent the traditional age of consent. 

The third common compromise is to leave old 
sodomy laws on the books. Some legislators oppose 
legalization of consensual oral and anal intercourse. 
Some prosecutors want the old laws retained since, 
like the statutory age of consent, they do not have 
to prove lack of consent to attain a conviction. 
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A constitutional problem often arises, however, 
when forcible sodomy can be punished under both 
the new and the old statute. The defendant might 
argue a denial of equal protection if he is charged 
with the crime associated with the higher penalty. 
He could argue that similarly situated offenders 
might be punished less harshly for the same act. 
Unless the prosecutor consistently charges only the 
lesser penalty offense, this scheme may be subject 
to constitutional challenge. 

In the area of prior sexual history exclusions, 
compromises have taken various forms. In a number 
of bills, such evidence has been generally excluded; 
it is admissible only on a particular issue such as 
credibility, consent, or to explain the presence of 
semen, pregnancy or disease. Only more data on how 
these statutes are being used will reveal whether the 
exceptions have swallowed the rules. For example. 
it is unclear whether evidence which actually goes 

to the issue of consent will be admitted under the 
rubric of credibility. Does evidence of prior sexual 
history go to the victim's credibility when it tends 
to show that, based on her prior unchastity, she lied 
when she said she did not consent? Generally, the 
statutes have created a presumption against the ad
missibility of such evidence while allowing trial 
judges to make exceptions in individual cases. 
Elaborate procedural mechanisms were written into 
most statutes to control this determination and to 
ensure that careful consideration was given to the 
issue of exclusion. In those states where there are 
no built-in exceptions to the exclusions, the laws 
may be constitutionally defective. 

Impressions of impact. One of the most important 
issues to be addressed in a review of the reform of 
rape laws is how the legislative changes have worked. 
Unfortunately, it is still too early to make an accurate 
assessment of the impact of new laws. In most states, 
the provisions have been used infrequently and have 
never been tested on appeal. There is little pre- and 
post-comparative data available on arrests. case fil
ings, and prosecutions. In any case, it would be diffi
cult to ascribe changes simply to legislative reform. 
Some impressionistic evidence has been gathered, 
however, that may be useful in an assessment of 
early impacts. 

Most of thfl proponents of legislative reform have 
been satisfieG with the legislation that was passed. 
Significant conceptual changes were accomplished 
and, although compromises were effected, enough 
was won to make the effort worthwhile. These pro
ponents anticipate that reporting and convictions will 
increase as a result of the legislative change. 

Those actually involved in the criminal justice sys
tem are more conservative in their estimate of the 
law's impact. Policemen who were surveyed suggest 
that most women were not aware of the changes in 
the rape law and that such changes will be unlikely 
to influence their behavior. It may be that the process 
of legislative change, with its attendant publicity, will 
have more to do with increased reporting than the 
legal change itself. 

Many law enforcement personnel have viewed the 
legal changes as 100 complex. While this might be 
ascribed in part to the necessity to relearn the law, 
there are genuine problems of ambiguity in many of 
the statutes. For example, the Michigan statute, 
which delineates degrees of criminal sexual conduct, 
has posed problems because, in some instances, it 
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does not provide enough guidance on the distinc
tions between degrees. Some states, which have 
passed new statutes, still use the old statutes. There 
have been complaints that there has been inadequate 
training on the new statutes to allow comfortable 
implementation. 

Restrictions on the use of prior sexual history 
have been warmly received by criminal justice per
sonnel. In about one fifth of the states which passed 
new laws in this area, however, the case law was 
already favorable to the proponents of change. 
While some fears have been expressed that the ex
clusionary rules are not strict enough, there have 
been few specific complaints that judges allow evi
dence that should be excluded. Most of the com
plaints in this area have come from defense attorneys 
who believe that such restrictions might be unconsti
tutional. Several cases are pending appeal on this 
issue. 

While it is unclear that convictions have increased, 
prosecutors have reported that statutes with degrees 
of crime have facilitated plea bargaining and thus, 
convictions. Juries will no longer have to choose 
between acquittal and exposure of a defendant to 
life imprisonment. Under these new statutes, juries 
have the option to agree on a compromise position 
which convicts the defendant of a crime less serious 
than traditionally associated with rape. Similarly, 
prosecutors can reduce charges from the highest of 
rape in return for a guilty plea without jeopardizing 

public safety or depreciating the seriousness of the 
crime. 

Some prosecutors who were surveyed believed 
that many more cases are now presented by the 
police and filed than would have been prosecuted 
before. Some saw this as a hopeful sign; others com
plained bitterly about increased case loads. However, 
this increased activity may result from factors other 
than, or in addition to, legislative change. Victims 
may be more willing to report as a result of recent 
rape publicity or, perhaps more importantly, there 
may be some attitudinal change within the criminal 
justice system itself. Police and prosecutors who have 
had to deal with the issues of rape reform may be 
more willing to support victim complaints and risk 
loss at trial. While there is still significant reluctance 
among police and prosecutors to vigorously pursue 
rape complaints, there is some indication that this 
is changing. 

Ultimately, the attitudes and commitments of 
police and prosecutors may determine the impact of 
legislation. Unless these enforcement personnel be
lieve victims and aggressively pursue cases, the more 
refined legal issues will never be raised. The job of 
legislative reform is a first step toward effective 
enforcement of rape laws. The implementation of 
these reforms, however, requires that the criminal 
justice system embrace their assumptions. To the 
extent that the criminal justice system only reflects 
the values of the general society, the job of imple
mentation has only begun. 

NOTES 

1 See Herman, Laurence. "What's Wrong with the Rape • Ibid. 
Reform Laws," Civil Liberties Review, 3, 60-73, 1976-77. 
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APPENDIX A 

SUMMARIES OF STATE LEGISLATION 
AND 

TABLE OF RAPE ISSUES'BY STATE 

This Appendix contains state-by-state summaries in tabular and written 'ormats 
of the status of rape legislation current until November, 1976. It is intended to pro
vide a broad overview of developments in the various jurisdictions around the 
country for those interested in a comparative perspective of rape laws. However, 
since change in this area is occurring with such rapidity, it is suggested that anyone 
requiring a specific status report on the law in a particular jurisdiction obtain an 
update from the attorney general or legislative counsel in that state. 

Material for use in this Appendix was obtained, in part, from a phone interview 
survey in which informed persons in each jurisdiction, representing criminal jus
tice, victim and defendant perspectives were questioned in regard to recent legisla
tive activity in their states. The ·sur.vey was designed to elicit the most current in
formation as to the status of rape laws, as' well as to gain insight into the dynamics 
of the local rape law revision process 
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ALABAMA 

A. Definition 

Alabama statute does not define rape. It incor
porated the common law definition into its statute: 
unlawful carnal knowledge of a woman, forcibly and 
without her consent. 

A copy of the Michigan criminal sexual conduct 
statute was introduced in the Alabama legislature but 
was never referred out of committee. 

A second bill, a proposed criminal code revision, 
wOl.lld have kept separate the crimes of sodomy and 
rape. If the bill had passed, rape would have been 
defined as sexual intercourse with a female by forci
ble compulsion or when the woman is incapable of 
consent by reason of being physically helpless or 
mentally incapacitated. 

B. Proof 

Corroboration is not required. 

A bill, much like the California Evidence Bill, 
was also introduced in 197.5 to limit the instances in 
which a victim's past sexual history would be ad
missible. 

Admissible evidence of past sexual conduct is 
limited to evidence of the victim's conduct with the 
defendant and evidence of sp':;cifl c instances of 
sexual activity showing origin of semen, pregnancy 
or disease. 

If the defendant wishes to offer evidence of that 
nature, a written motion and offer of proof would 
be required. If the court, after an in-camera hearing, 
determined that the evidence was material to a fact 
at issue and its probative value is not outweighed by 
its inflammatory or prejudicial nature, it will be 
admitted. 

c. Special Victim Issues 

The proposed bilI based on the Michigan statute 
would have allowed either the victim or the accused 
to request that the names of persons involved and 
the details of the incident be suppressed until indict
ment, dismissal of the charge, or other conclusion 
of the case. 

ALASKA 
A. Definition 

Alaska recently redefined rape as carnal knowl
edge of another person forcibly and against the will 
of the other person. Carnal knowledge, under the 
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1976 changes, includes sexual, oral, and anal inter
course. 

A sexual assault section proscribing noncon
sensual sexual contact was also added. 

The entire Alaska Criminal Code is presently 
under review and further changes in the provisions 
relating to rape may occur. 

B. Proof 

Corroboration is not required. 

A section of the 1976 bill establishes a procedure 
for defendants who wish to offer evidence of the 
victim's past sexual history in a rape or sexual 
assault prosecution. 

The defendant may apply for an order of the 
court at any time before or during the trial or pre
liminary hearing. If, at the in-camera hearing, the 
judge finds the evidence offered by the defendant is 
relevant, that its probative value is not outweighed 
by the probability that it will create undue prejudice, 
confusion of the issues or an unwarranted invasion 
of the victim's privacy, he/she may order the evi
dence admitted. 

c. Special Victim IsSU2S 

Five resolutions providing assistance and support 
to victims of rape were passed in 1975. The first 
resolution authorized creation and implementation 
of non-aggressive self-defense classes for high 
school students. The second resolution established 
policies which hospital personnel are expected to 
implement and follow. Hospital staff must receive 
special training in how to deal with victims of sexual 
assault, how to medically examine and treat them 
for emotional and physical injuries. Hospital staff 
must also inform the victim of the possibility of 
venereal disease and pregnaI!cy, and that a state 
crime compensation statute is in effect. A third 

. resolution requires ail state troopers to attend train
ing sessions to learn how to treat rape victims and 
how to investigate rape cases. 

A state police special investigative unit which 
processes only sexual assault cases was also estab
lished by resolution. All municipalities are required 
to place female police officers on night duty to 
handle rape complaints. 

A bilI which would make 24-hour emergency 
medical services available to rape victims has not 
yet been passed. 



ARIZONA 

A. Definition 

Rape is an act of sexual inter·:;ourse accomplished 
with a female, not the wife of the perpetrator where 
the female is incapable through unsoundness of 
mind of giving legal consent, where the female's 
resistance is overcome by force or violence or she 
is prevented from resisting by threats of force. 
Despite concerted efforts by lobbyists, no recent 
changes have been made in the rape laws. A sexual 
assault bill which would have provided protection 
to both sexes from non consensual intercourse, oral, 
anal, and vaginal, was defeated in 1975. 

B. Proof 

No corroboration of the victim's testimony is 
needed. 

The proposed sexual assault bill would have made 
all evidence of the victim's past sexual conduct 
inadmissible unless it was with the defendant or ex
plained the source or origin of pregnancy, semen, 
or disease. Presently, there are no statutory restric
tions on the admissibility of the victim's past sexual 
conduct. 

C. Special Victim Issues 

None. 

ARKANSAS 

A. Definition 

Arkansas revised its criminal code in 1975. Al
though the word rape was detained, the term was 
redefined to include vaginal, oral, and anal sexual 
intercourse and penetration by an object accom
plished by forcible compulsion or when the person 
is physically helpless. 

B. Proof 

No corroboration is required in Arkansas and 
no cautionary instruction is given to the jury. 

There are two lines of case law concerning past 
sex.ual history in Arkansas. One line strictly limits 
inquiry and the other allows defense attorneys great 
leeway to explore the victim's past sexual history. 
Plans are being made to introduce a bill drafted by 
an Arkansas prosecutor which would exclude all 
opinion and reputation evidence and any cross-

examination of the victim concerning past sexual 
history unless the judge finds it is relevant to a fact 
at issue at an in-camera hearing. The defendant 
would be required to make a written motion and an 
offer of proof, at least 15 days prior to trial, to have 
past sexual history evidence consic" ·"ri. 

Either party would have the . to an inter-
locutory appeal of the judge's del.!Jsion aft~! the 
in-camera hearing is held. Under the proposed law, 
any attorney who attempts to allude to or mention 
matters at trial ruled inadmissible by the judge 
would be subject to a fine or a jail sentence for 
contempt of court. 

C. Special Victim Issues 

Carrying teargas is a misdemeanor, punishable by 
up to 30 days in jail. 

A victim compensation statute has been proposed 
in Arkansas, but it has not been passed. 

CALIFORNIA 

A. Definition 

Rape is an act of sexual intercourse accomplished 
with a female, not the wife of the perpetrator, where 
the female's resistance is overcome by force, she is 
prevented from resisting by threats, drugs or un
consciousness, she is deceived into believing that 
the perpetrator is her husband, or she is legally in
capable of giving consent due to her mental condi
tion. The courts have interpreted the statute to 
include lack of consent as an additional element 
and have established as a defense the defendant's 
reasonable belief in the victim's consent. 

B. Proof 

Corroboration is not required. The <;autionary 
instruction, formerly mandatory, was eliminated by 
the court in 1975. Psychiatric examination of the 
victim can be required by court order. 

The California Robbins Rape Evidence Law, 
effective January, 1975, severely restricts evidence 
of the victim's prior sexual conduct. Such evidence 
is eliminated on the issue of consent, unless such 
conduct was with the defendant or unless the victim 
herself volunteers such evidence in court and the 
defendant wants to rebut .it. On the issue of credi
bility, the evidence is generally not admissible, unless 
it would be admissible under the law governing use 
of character evidence in all cases. Even here, the 
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evidence cannot be admitted unless the court finds 
it relevant after a hearing upon a written motion 
and offer of proof. The evidence is also excluded ii, 
according to another general evidence rule, its in
flammatory effect exceeds its probative value. The 
hearing on the motion is not in camera. Evidence 
showing origin of semen, pregnancy or disease is 
not affected by the statute. 

C. Specisl Victim Issues 

A bill allowing individuals to carry tear gas 
weapons for self-defense was signed into law, effec
tive January 1, 1977. The bill excludes minors and 
felons and requires that persons carrying tear gas 
complete a course in the us:! of such weapons and 
then obtain a permit fr?m local police. 

Also effective January 1, 1977, is another Robbins 
Rape Bill which: 

(1) Requires venereal disease and pregnancy test
ing to be available at an county hospitals, without 
cost, for rape victims; 

(2) Requires medical professionals trained in the 
examination of rape victims be available or on call 
24 hours at each county hospital in counties of over 
500,000 population; 

(3) Requires a specific medical protocol to be 
used in connection with the examination and treat
ment of rape victims. The protocol is to be devel
oped by the Department of Health and women's 
organizations; 

(4) Requires each country hospital to provide 
rape victims with information and application forms 
for reimbursement under the victim crime compen
sation law; 

(5) Requires police to receive training in the 
investigation and handling of rape and sexual assault 
cases, and requires the Commission on Peace Officer 
Standards and Training to establish standard pro
cedures to be followed by all law enf0rcement offi
cers for the investigation of rape and s:,xual assault 
cases; 

(6) Requires Department of Justice to develop 
forms to record medical examination data about 
the rape victim for use in criminal proceedings 
against the rapist. 

There is a victim compensation law which reim
burses crime victims for their medical expenses and 
loss of wages. However, stringent standards of finan-
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cial hardship are applied so as to reimburse only 
impoverished victims. 

A law in California requires that the court, upon 
request of the defense, clear the courtroom at a pre
liminary examination of a rape defendant as long 
as one woman remains in the courtroom along with 
the victim. A bill to modify this law so as to permit 
the victim more support in the courtroom met with 
defeat in 1976, but will probably be reintroduced 
in 1977. 

COLORADO 

A. Definition 

Colorado replaced its rape statute in 1975 with 
a sexual assault bill. There are four degrees of 
assault including sexual penetration, intrusion and 
contact. Sexual penetration means vaginal, oral or 
anal intercourse. Sexual intrusion is any intrusion 
by any object on any part of a person's body except 
the mouth, tongue or parts into genital or anal open
ings of another person's body. 

B. Proof 

Corroboration is not required. 

The Lord Hale cautionary instruction was abol
ished by the 1975 changes. Evidence of past or 
subsequent sexual history of the victim is presumed 
to be irrelevant in two instances: (1) if the victim's 
conduct was wi.th the defendant; and (2) if the 
evidence shows the source or origin of semen, preg
nancy or disease. If the accused wishes to offer other 
evidence of the victim's past sexual history, the 
defense must submit a written motion and offer of 
proof 30 days before trial. If the offer of proof is 
sufficient, an in-camera hearing is held at which the 
judge may order the evidence admitted jf found 
to be relevant to a material issue. 

C. Special Victim Issues 

A bill is presently pending in Colorado which 
would provide compensation to victims of all crimes. 

CONNECTICUT 

A. Definition 

In 1975, Connecticut replaced its rape statute 
with a sexual assault bill which considerably ex
panded the scope of forbidden conduct. A person 
is guilty of sexual assault when he/she compels 
another person to engage in sexual intercourse by 
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force or threat of force. Sexual intercourse is de
fined as vaginal intercourse, anal intercourse, fella
tio or cunnilingus. The statute also proscribes non
consensual sexual contact and genital or anal pene
tration by any object. 

B. Proof 

Connecticut instituted a corroboration require
ment in 1971, but it was repealed in 1975. 

A bill restricting past sexual history was intro
duced in 1976 but did not pass. 

C. Special Victim Issues 

None. 

DELAWARE 

A. Definition 

A man commits rape when he intentionally en
gages in sexual intercourse without the consent of 
a female (not his wife), or of a male. Without con
sent includes forcible compulsion, threats of harm 
to the victim or others, physical helplessness and 
mental and physical incapacity to consent. 

B. Proof 

The Delaware statute requires corroboration, but 
it may be circumstantial. 

A law which passed in 1975 requires the de
fendant to make a written motion and an offer of 
proof to the court if he wishes to introduce evidence 
of the victim's past sexual conduct for the purpose 
of attacking her credibility. The judge hears the 
evidence out of the presence of the jury and if he/she 
finds it "relevant and not inadmissible" it may be 
admitted. No evidence of general reputation or evi
dence of specific sexual history is admissible to 
prove consent. 

A bill was defeated in 1975 which would have re
quired a higher standard of proof to convict a de
fendant of first degree rape. The new standard would 
have required the state to prove the defendant's 
guilt "beyond any shadow of a doubt." 

C. Special Victim IssUl:s 

A 1975 bill was proposed, but not passed, which 
would have provided that a woman who gave false 
testimony leading to an arrest and/or trial of a male 
on a charge of rape should, upon a finding of con
tempt, be sentenced to no less than one year in jail. 

Delaware does not have a statute providing com
pensation to victims of rape. However, the State 
Crime Compensation Board does have the power 
to award money to crime. victims, including victims 
of rape. 

DISTRICT OF COLUMBIA 

A. Definition 

Carnal knowledge of a female forcibly and against 
her will or carnal knowledge of a female child under 
16 against her will. The District of Columbia rape 
laws were reviewed by a task force in 1973, and are 
to be further studied as part of a general review of 
the criminal code. 

B. Proof 

Corroboration not necessary in cases involving 
adult victims but may be required in cases involving 
juveniles. Prior sexual history of the victim is ad
missible but is subject to the discretion of the trial 
judge. Presently this issue is under consideration 
at the appeal court level. 

C. Special Victim Issues 

None. 

FLORIDA 

A. Definition 

Florida became one of the first states to pass a re
definition bill in 1974. Involuntary sexual battery in
cludes oral, anal, or vaginal penetration by the sexual 
organ of another or by any other object. 

B. Proof 

The statute specifies that the testimony of the vic
tim need not be corroborated but the jury may be 
instructed with respect to the weight and quality of 
the evidence. 

Specific instances of the victim's past sexual con
duct are not admissible except when consent is an 
issue and the defense, outside the presence of the 
jury, establishes that such activity "shows such a re.
lation to the conduct involved in the case that it tends 
to establish a pattern of conduct or behavior on the 
part of the victim which is relevant to the issue of 
consent." 
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c. Special Victim Issues 

The 1974 change also made it a misdemeanor for 
any person to print, publish, broadcast or cause or 
allow to be printed, published or broadcast in an in
strument of mass communication the name, address 
or other identifying information of a victim of sexual 
offense. 

The carrying of a tear gas gun or chemical weapon 
is prohibited unless the chemical device is designed 
to be carried in a woman's purse or a man's pocket 
and contains no more than one half ounce of chemi
cal. 

If the victim is 14 years old or younger, the court 
may order a psychiatric examination of the victim at 
the defendant's request. 

GEORGIA 

A. Definil!ion 

Georgia, another common law state, defines rape 
as carnal knowledge of a female, forcibly and against 
her will. 

Several proposed bills, all of which were de
feated, would have redefined rape as 'sexual assault' 
and extended the definition t(i include oral, anal, and 
genital intercour~e. 

B. Proof 

Corroboration is statutorily required in Georgia. 
An unsuccessful attempt was made to abolish the 
corroboration requirement in 1976. 

A bill limiting admissibility of the victim's past 
sexual history was passed in 1976. The judge deter
mines the admissibility of such evidence at an in
camera hearing at trial. The past sexual behavior of 
the victim is admissible only if it directly involved 
the participation of the accused or it supports an in
ference that the accused could have reasonably be
lieved that the victim consented to intercourse with 
the defendant. 

C. Special Victim Issues 

In 1974, the Supreme Court struck down as un
constitutional a Georgia statute which made it a mis
demeanor to print, publish, televise or disseminate 
the name, address or identity of a victim of rape. 
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HAWAn 

A. Definition 

Although Hawaii's criminal code was revised effec
tive 1973, the legislature chose to continue to distin
guish between rape and sodomy but divided both 
crimes into degrees. The law also prohibits sexual 
contact by forcible compulsion under a new section 
entitled sexual abuse. 

A male commits rape if he intentionally engages in 
sexual intercourse by force or when the female is 
mentally defective, incapacitated or physically help
less. 

B. Proof 

Corroboration is not required. However, unless the 
offense is reported to a public authority within one 
month of the occurrence, no prosecution may be 
maintained. 

If the defendant wishes to offer evidence of the 
sexual conduct of the victim to attack his/her credi
bility, the accused shall make a written motion to the 
court accompanied by an offer of proof. If, at an in
camera hearing, the court finds the evidence is rele
vant and not inadmissible it may be ordered admitted. 

C. Special Victim Issues 

The legislature has appropriated funds to provide 
comprehensive social and medical services to victims 
of sexual assaults. 

IDAHO 

A. Definition 

Idaho's law, which dates back to 1896, defines 
rape as an act of sexual intercourse accomplished 
with a female, not the wife of the perpetrator where 
the female is under age, incapable of consenting on 
account of unsoundness of mind, and where female's 
resistance is overcome or her resistance is prevented 
by threats of harm. 

Several sexual assault bills which would have con
solidated non-consensual sex acts under one section 
were introduced in the last year or two but failed to 
pass. 

B. Proof 

Corroboration of the victim's testimony is required 
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when her testimony is contradictory, her credibility 
is impeached or her unchastity is shown. 

The proposed bills mentioned in section A would 
also have required an in-camera proceeding if the de
fendant wished to introduce evidence of the victim's 
past sexual conduct. The evidence could not be ad
mitted unless it concerned conduct with the defend
ant or had occurred in the year prior to the offense. 

C. Special Victim Issues 

None addressed in proposed bills. 

ILLINOIS 

A. Definition 

Under lllinois law, a male, 14 years or older, com
mits rape when he has sexual intercourse with a fe
male, not his wife, by force and against her will. 

B. Proof 

Corroboration is not required in Illinois as long as 
the prosecutrix's testimony is clear and convincing. 

A 1975 bill was defeated which would make inad
missible aU evidence of the victim's past sexual his
tory except that with the defendant. 

C. Special Victim Issues 

The use of or carrying of mace or teargas is a mis
demeanor punishable by a maximum of one year in 
the county jail or a $1,000 fine. 

A 1975 proposal requiring all police to undergo 
rape sensitivity training failed to pass. 

A Rape Victim's Emergency Treatment Act, effec
tive 1976, requires that a wide variety of medical 
services be made available to victims of rape. Every 
hospital licensed by the Public Department of Health 
must provide emergency hospital service to all alleged 
rape victims. The minimum requirements of that 
service are: (1) medical examinations and labora
tory tests necessary to ensure health, safety, and wel
fare of the victim, and which may be needed for evi
dence at trial; (2) oral and written information 
regarding the possibility of venereal disease and preg
nancy, and medication or treatment needed for possi
ble disease or infection; (3) provision of necessary 
medication; (4) blood tests for venereal disease; and 
(5) any counseling needed. 

If a hospital provides services to an indigent rape 
victim who does not qualify for public aid or does 
not have insurance, the State Public Health Depart
ment must reimburse the hospital. 

INDIANA 

A. Definition 

The new Indiana criminal code, which takes effect 
in 1977, defines rape as sexual intercourse with a 
member of the opposite sex, not his !lpouse, by means 
of force or threat of force, or where the victim is un
aware that intercourse is occurring or if the victim is 
mentally incapable of giving consent. 

B. Proof 

Corroboration is not required in Indiana. 

Evidence of the victim's past sexual history is ad
missible under the following conditions: (1) the con
duct was with the defendant; (2) it would show that 
someone other than the defendant committed the act; 
and (3) the judge finds that the evidence is material 
and its inflammatory or prejudicial nature does not 
outweigh its probative value. If the defense wishes to 
have such evidence admitted, a written motion must 
be made at least 10 days prior to trial and the hear
ing is held outside the presence of the jury. 

C. Special Victim Issues 

None. 

IOWA 

A. Definition 

In 1978, Iawa will begin prosecuting rapes under 
the new sexual abuse section of the revised criminal 
code. The new code section, which replaces the old 
common law carnal knowledge statute, defines sex
ual abuse as any sex act between persons when the 
act is done by force, threats, or against the will of the 
other or when the other person suffers from a mental 
defect or incapacity which precludes giving consent. 
The definition of sex act includes oral, anal, or vagi
nal intercourse. 

B. Proof 

A separate bill passed in 1974 eliminated the cor
roboration requirement. 
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· Any instruction cautioning the jury to use a differ
ent standard relating to a victim's testimony than that 
of other witnesses in a sexual abuse case is expressly 
forbidden by the 1978 criminal code revision. The 
code revision does not require proof of physical re
sistance to obtain a conviction. Evidence of the vic
tim's past sexual history is presumptuously inadmissi
ble. If the defense wishes to present such evidence, a 
motion must be made and the judge determines if the 
evidence is relevant and material in an in-camera 
hearing. 

C. SpC{!ial Victim Issues 

As a result of the criminal code revision, the cost 
of a medical exam to gather evidence and the cost of 
any treatment for venereal disease will be paid by the 
State Department of Health. 

KANSAS 

A. Definition 

Rape is penetration of female sex organ by a male 
sex organ committed by a man with a woman not his 
wife and without her consent. Without consent can 
include overcoming resistance by force or fear or the 
physical or mental incapacity of a woman to consent. 
A recently proposed bill was defeated which would 
have made the crime sex-neutral. 

R. Proof 

No corroboration is required in Kansas. The legis
lature passed a bilI in 1975 which allows evidence of 
past sexual conduct with the defendant or other peo
ple to be admitted at trial if after an in-camera hear
ing the judge finds that it is "relevant and not other
wise inadmissible." A written motion by the 
defendant seven days before trial is required. If the 
prosecution introduces evidence of the victim's con
duct on direct examination the defense may cross
examine the victim or introduce independent evidence 
in the defense case to rebut the victim's testimony. 

C. Special Victim Issues 

A recent bill did not pass which would have re
quired standard evidence-gathering kits to be used 
by personnel in every hospital and free medical treat
ment to rape victims. 

Kansas statutory law prohibits the carrying or use 
of teargas, or similar weapons using smoke, noxious 
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liquids or gas. The penalty for violation of the stat
ute is a maximum 6 months in jailor a maximum 
fine of $1,000. 

KENTUCKY 

A. Definition 

Although Kentucky revised its sex offense statutes 
extensively in 1974, the terms rape and sodomy and 
their ordinary meanings were retained. Lack of con
sent is an element of each offense and can result 
from forcible compulsion, incapacity to consent, or 
when the victim is under 16, mentally defective or in
capacitated or physically helpless. 

B. Proof 

No corroboration is required. 

Early in 1976, the legislature passed what is popu
larly known as the "Kentucky Rape Shield Law" 
which specified that reputation evidence or specific 
instances of the victim's past sexual conduct with 
others is not admissible at trial. However, the com
plaining witness's past sexual conduct or habits with 
the defelldant, as well as the details of the specific act 
in questio:r, may be admitted if the evidence offered 
is relew' .,t and material to a fact at issue and its pro
b;itiv~ value outweighs its inflammatory or prejudi
cial nature. Relevancy is determined at all in-camera 
hearing on the written motion concerning the evi
dence which the defense must file at least two weeks 
prior to trial. 

C. Special Victim Issues 

A general compensation statute authorizes pay
ments to victims of crimes, including rape. 

LOUISIANA 

A. Definition 

Louisiana amended its rape law in 1975, estab
lishing a statutory scheme of degrees, but continues 
to distinguish between the traditional notion of rape 
and other sex offenses. 

Heterosexual rape is sexual iniercourse with a fe
male without her consent. Homosexual rape is an act 
of anal intercourse with a male person without his 
consent. 



B. Proof 

Corroboration is not required in Louisiana. 

A 1976 amendment restricts admissibility of the 
victim's past sexual history to conduct with the de
fendant but does not establish any procedure to de
termine admissibility. 

C. Special Victim Issues 

None. 

MAiNE 

A. Definition 

The common law definition of rape was repealed 
in 1976 and rape is now defined as compelling a per
son, other than the actor's spouse to submit to sexual 
intercourse by force and against the person's will, or 
by threats of immediate death, serious bodily injury 
or kidnapping to either the victim {)f a third person. 
The criminal code revision defines sexual intercourse 
as penetration of female organ by the male sex organ. 
Gross sexual misconduct covers sexual acts other 
than vaginal intercourse under same circumstances as 
rape. 

B. Proof 

Testimony of the victim must be clear and con
vincing or else it must be corroborated. 

C. Special Victim Issues 

None. 

MARYLAND 

A. Definition 

Although Maryland made extensive changes in its 
rape legislation in 1976, the dichotomy between rape 
and other sexual offenses remains a part of the law. 
Under the new law, rape is defined as vaginal inter
course with another person by force or threat of force 
against the will and without the consent of that per
son. All other nonconsensual sexual acts, including 
sexual contact are included in the catch-all category 
of sexual offenders. 

B. Proof 

Victim's testimony need not be corroborated. 

Although the law now limits severely the introduc
tion of evidence of past sexual conduct, those limita
tions apply only to rape. VictL'lls of any sexual 
offense other than rape are not protected and any 
evidence of prior sexual conduct may be admitted. 

When the charge is rape and the defendant wishes 
to offer evidence of the victim's past sexual conduct, 
an in-camera hearing must be held. 

Only evidence of the victim's past sexual conduct 
with the defendant, evidence showing the source or 
origin of pregnancy, semen or disease, evidence which 
supports a claim that the victim has an ulterior mo
tive in accusing the defendant or evidence offered for 
impeachment purposes after the prosecutor has put 
the victim's conduct in issue may be admitted and it 
must be shown to be relevant, material to a fact at 
issue and its prejudicial nature must not outweigh its 
probative value. 

C. Speci~ Victim Issues 

A gener'al crime compensation statute provides for 
awards to victims of rapes as well as victims of otoer 
crimes. 

MASSACHUSETTS 

A. Definition 

A redefinition bill was passed in 1974 which re
pealed the old common law definition of rape and 
substituted sexual intercourse or unnatural sexual in
tercourse (oral, anal, and vaginal), by a person with 
another person under the age of 16 or who is com
pelled to submit against his will, by threat of bodily 
injury. 

B. Proof 

Corroboration of the victim's testimony is not re
quired to sustain a conviction for rape. 

Lobbyists are planning to introduce a bill which 
would require the defendant to make application to 

. the court before .or during trial for an in-camera hear
ing to determine admissibility of evidence concerning 
the victim's past sexual history. Evidence of conduct 
occurring more than one year. prior to the date of the 
offense would not be admitted unless it were conduct 
with the defendant. 

A bill which would have prohibited admissibility 
of all evidence of the victim's sexual conduct except 
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that with the defendant or which shows the source or 
origin of pregnancy, disease, or semen has failed to 

.pass both times that it was introduced. 

C. Special Victim Issues 

In 1974, the Massachusetts legislature approved a 
bill which withholds state approval of municipal 
police training schools unless the curriculum provides 
for training of personnel in rape prevention and 
prosecution, requires a rape reporting and prosecu
tion unit consisting of speciaiJy trained police offi
cers, and a special telephone hotline to be used for 
rape reporting in each municipal police department. 
The bill also requires that the police reports ftZ con
fidential and unavailable to the public. 

As of autumn, 1976, a bill was pending before the 
legislature; which would allow the judge to exclude 
the general public from the courtroom at the victim's 
request. Those persons who have "a direct interest" 
in the case would be allowed to remain. 

Carrying or using mace or tearga.s is a felony under 
Massachusetts state law and carries a maximum 5 
year jail sentence. 

MICHIGAN 

A. Definition 

In 1974, Michigan discarded the entire concept of 
rape, replacing it with criminal sexual conduct, which 
includes both sexual contact and sexual penetration. 
Sexual penetration means sexual intercourse, cunni
lingus, fellatio, anal intercourse, or any intrusion of 
an object into the genital or anal openings of anoth
er's body. Four separate degrees ()f criminal sexual 
conduct were created with each requiring certain cir
cumstances to complete the offense. 

B. Proof 

Corroboration of the victim's testimony is not re
quired. 

The only evidence of the victim's past sexual his
tory which may be admitted is evidence of the vic
tim's conduct with the defendant or evidence of spe
cific instances of sexual activity showing the source 
or origin of semen, pregnancy, or disease. 

If the defendant wishes to offer such evidence, he 
must file a written motion and offer of proof within 

60 

'. r 

10 days after the arraignment. If the court deter
mines, in an in-camera hearing, that the evidence is 
material to a fact at issue and its inflammatory or 
prejudicial nature does not outweigh its probative 
value, the evidence may be admitted. 

C. Special Victim Issues 

The names of the victim and the accused and de
tails of the offense may be suppressed by the magis
trate until arraignment, dismissal of charges or until 
the case is otherwise concluded if either victim, de
fendant or counsel so request. 

MINNESOTA 

A. Definition 

Minnesota passed a very comprehensive rape re
form bill in 1975 which defines the term criminal 
sexual conduct to include sexual intercourse, cunni
lingus, fellatio, anal intercourse, peneration of genital 
and anal openings by an object, or sexual contact 
when committed by one person upon another without 
the other's consent. Degrees of criminal sexual con
duct were established according to the age of the vic
tim, the amount of force used, and hann threatened 
or inflicted. 

B. Proof 

Under the 1975 revisions, the testimony of the 
complaining witness does not require corroboration 
or the need to show resistance. 

In general, evidence of the victim's past sexual his
tory may not be admitted in a p~·}s)cution for crimi
nA-I sexual conduct. However, when consent or fabri
cation is a defense, evidence of conduct of the victim 
tending to establish a common scheme or plan of 
similar sexual conduct under similar circumstances 
may be admitted if it occurred within the last year 
and·the judge finds that it is material and its proba
tive value is not outweighed by its prejudicial value. 
Evidence of past sexual conduct may also be ad
mitted if it was with the defendant or would show 
the source of semen, pregnancy, or disease or if 
offered to impeach the victim's testimony. 

In order to admit any such evidence,a motion by 
the defense must be made prior to trial and proposed 
evidence presented at a hearing held out of the pres
ence of the jury. 

......... ' 



C. Special Victim Issues 

Costs incurred by hospitals or physicians for an 
evidence-gathering examination of the victim must 
be paid by the county in which the alleged offense 
was committed. 

An act passed in 1974 authorized the Commis
sioner of Corrections to develop a statewide program 
to aid victims of sexual attacks. The statewide pro
gram included voluntary counseling to be made avail
able to victims throughout the proceedings following 
the rape, including hospital examination, police in
vestigation, and questioning of witnesses and trial. 
The Con~missioner of Corrections was also directed 
to assist in establishing sl!nsitivity training for prose
cuting attorneys, local poHce and peace officers, and 
hospital personnel. 

The court may no longer give jury instructions to 
the effect that it may be inferred that a complainant 
who has previously consented to sexual intercourse 
with others would be more likely to consent to inter
course with the defendant; that the complainant's 
previous or subsequent sexual behavior may be con
sidered in determining the credibility of the com
plainant; that criminal sexual conduct is a charge 
easily made but difficult to disprove; or that the com
plainant's testimony should be scrutinized more 
closely than the testimony of other witnesses. 

Use or carrying of mace and teargas are forbidden 
by state law. 

MISSISSIPPI 

A. Definition 

Rape is carnal knowledge of or ravishing of a fe
male by' force. 

B. Proof 

Corroboration is not required. 

A proposed bill which did not pass would have 
placed a total ban on admissibility of the victim's 
past sexual history. 

C. Special Victim Issues 

None. 

MISSOURI 

A. Definition 

Rape is unlawful carnal knowledge of a woman by 
force. 

B. Proof 

The victim's testimony need not be corroborated 
unless it is contradictory in nature or unbelievable. 

C. Special Victim Issues 

None. 

MONTANA 

A. Definition 

A 1973 revision of Montana rape laws substituted 
the term "sexual intercourse without consent'" for 
rape. A conviction of sexual intercourse without con
sent requires that the person knowingly had sexual 
intercourse without consent with a person not his 
spouse. 

A section entitled sexual assault proscribes know
ing subjection of another person to sexual contact of 
another person to sexual contact without consent. 

A separate section, deviate sexual conduct, makes 
homo~exual conduct illegal. 

B. Proof 

Corroboration is not required in Montana. 

In 1975, admissibility of the victim's past sexual 
conduct was limited to evidence of past conduct with 
the defendant, or evidence of specific instances of in
tercourse to show the origin of semen, pregnancy or 
disease. A hearing must be held out of the presence 
of the jury to determine whether such evidence will 
be admitted. 

Before 1975 changes, a jury instruction could be 
given that allowed the jury to infer from a complain
ant's failure to report a rape immediately that she 
was not telling the truth. The bill passed in 1975 
allows the defense to show that complaint was not 
timely but the jury is to be instructed that that fact 
standing alone may not bar conviction. 

C. Special Victim Issues 

No statute provides victim compensation nor is 
carrying of mace or teargas prohibited. 

61 



NEBRASKA 

A. Definition 

Nebraska rape laws underwent an extensive revi
sion in 1975. Two degrees of sexual assault were 
created which consist of sexual contact and sexual 
penetration. Sexual penetration includes oral, anal, 
and vaginal intercourse and penetrations by means of 
an object. Rape is a crime between husband and wife 
even when they are living together. 

B. Prooi 

Before specific instances of past sexual history of 
the victim with people other than the defendant may 
be admitted, an in-camera hearing must be held. If 
the judge determines that the activity which the de
fense seeks to admit shows such a relation to the 
conduct involved in the case and tends to establish a 
pattern of conduct or behavior on the part of the vic
tim as to be relevant to the issue of consent, it shall 
be admitted. The new law also provides that the past 
sexua~ conduct of the defendant may be admitted if 
it is found by the judge to be relevant. 

C. Special Victim Issues 

A bill which would provide compensation to vic
tims of crime will be considered by the legislature 
during the next session. 

NEVADA 

A. Definition 

Despite efforts in 1975 to pass a redefinition bill 
modeled after the Michigan statute, Nevada remains 
one of a number of states which defines rape as 
carnal knowledge of a female against her will. 

B. Proof 

No corroboration is required in Nevada. 

In order to have admitted any evidence of the vic
tim's past sexual conduct, the defense must submit a 
written offer of proof to the court including the spe
cific facts he expects to prove. If the offer of proof 
is sufficient, the court will order a hearing out of the 
presence of the jury. If the evidence is relevant to the 
issue of consent, and is not required to be excluded, 
it may be admitted. The defendant may not present 
evidence of previous sexual conduct to challenge the 

62 

victim's credibility as a witness unless the prosecutor 
has presented evidence concerning the past sexual 
conduct of the victim. 

C. Special Victim Issues 

Each county must pay the costs incurred by hospi
tals for initial emergency treatment of rape victims 
and any examination performed for evidence-gather
ing purposes. By ordinance, each Board of County 
Commissioners is also authorized to provide up to 
$1,000 to rape victims who require counseling and 
medical treatment. However, in order to obtain bene
fits of the program the victim must file a criminal 
complaint within 3 days of the occurrence of the 
offense. 

NEW HAMPSmRE 

A. Definition 

All nonconsensual sex offenses were consolidated 
into a sexual assault law in 1975. Sexual penetration 
(oral, anal, vaginal intercourse and intrusion by an 
object into genital or anal openings) and sexual con
tact accomplished by application of physical force or 
violence, by threat of force or retaliation, by coercion 
or when the victim is mentally incapacitated are 
within the definition of sexual assault. 

B. Proof 

The testimony of the victim need not be corrobo
rated to sustain a conviction. No evidence of any 
prior consensual sexual activity between the victim 
and anyone other than the defendant may be ad
mitted. 

No prosecution for sexual assault may be had un
less the offense was reported to law enforcement au
thorities within 6 months of its occurrence. 

C. Special Victim Issues 

None. 

NEW JERSEY 

A. Definition 

New Jersey follows the common law which defines 
rape as carnal knowledge of a woman, forcibly and 
against her will. 
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B. Proof 

If the defense wishes to introduce any evidence re
garding the past sexual history of the victim, it may 
make application to the court for an order at any 
time before or during trial. If, at an in-camera hear
ing, the court finds the evidence relevant, and its pro
bative value is not outweighed by the undue prejudi
cial value, or likelihood of confusing the issue, or 
that it would not be an unwarranted invasion of pri
vacy, the evidence will be order-ed admitted. Evidence 
of the victim's conduct which occurred more than 
one year prior to the date of the offense will be pre
sumed inadmissible unless clear and convincing proof 
to the contrary is presented. 

Corroboration is not required in New Jersey. An 
attempt to codify that case law rule was defeated in 
1975. 

C. Special Victim Issues 

In 1975, other proposed bills were defeated which 
would have provided compensation to rape victims, 
established a sex crimes analysis unit, required train
ing of police in handling rape investigations and 
allowed the victim's name to be withheld. 

NEW MEXICO 

A. Definition 

The recent changes in New Mexico's rape law 
widened considerably the scope of forbidden conduct. 
The crime of sexual assault is divided into degrees 
based on whether or not there was penetration or 
contact, the age of the victim, the amount of force 
used, and harm resulting to the victim. Sexual pene
tration includes oral, anal and vaginal intercourse 
and penetration of genital and anal openings with an 
object. 

B. Proof 

Under the 1975 statutory revisions, corroboration 
is not required and the victim's testimony is entitled 
to the same weight as any other witness. 

Opinion or reputation evidence or specific in
stances of the victim's past sexual history will not be 
admitted unless a written motion is made by the de
fendant and the coun ·5nds, at an in.-camera hearing, 
that the evidence is material to the case and its in
flammatory or prejudicial nature dous not outweigh 
its probative value. 

C. Special Victim issues 

None. 

NEW YORK 

A. Definition 

Rape is defined as sexual intercourse by a male 
with a female by forcible compulsion when she is 
physically helpless to resist, or legaUy incapable of 
consent by reason of a mental defect. Oral and anal 
intercourse without the oth~r person's consent are 
classified as sexual misconduct. 

B. Proof 

New York's requirement of corroboration for all 
three elements of rape (force used, penetration, and 
the defendant's identity) was abolished in 1974. Cur
rently, the statute requires corroboration for any sex
ual offense in which lack of consent is an element but 
the incapacity to consent results from the victim's 
age, a mental defect, mental incapacity, or when the 
defendant is charged only with an attempt. 

Evidence of the victim's past sexual conduct is not 
admissible under 1975 amendments unless the evi
dence: (1) proves or tends to prove specific instances 
of conduct with the accused; (2) proves or tends to 
prove the victim has been convicted of prostitution 
or soliciting; (3) rebuts evidence presented by the 
prosecutor regarding the victim's failure to engage in 
sexual acts during a given period of time; (4) ex~ _ 
plains origin or source of semen, pregnancy or dis~ 
ease; or (5) is found by the court after "such hearing 
as the court may require" to be relevant and admissi~ 
ble in the interest of justice. 

C. Special Victim Issues 

New York has a program providing compensation 
to the innocent victims of violent crime, including 
victims of rape. The program covers medical ex~ 

penses, with no maximum limit, and other losses up 
to a limited maximum. Eligibility for compensation 
is subject to a means test. 

NORTH C!JlOLINA 

A. Definition 

Rape is carnal knowledge of a female 12 years or 
older by force and against her will. 
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New legislation, just drafted, but not introduced, 
would establish the crime of sexual assault which 
would include oral, anal, and genital intercourse. 

B. Proof 

The victim's testimony need not be corroborated. 

Efforts are now underway to draft legislation which 
would restrict admissibility of the victim's past sex
ual history to only that conduct which was with the 
defendant. 

C. Special Victim Issues 

Proposed bills which are now being drafted by 
various groups may include authorization and fund
ing for special training of law enforcement and hospi
tal personnel. 

Present statute forbids use and carrying of mace or 
tear gas. 

The judge is authorized to exclude, by statute, 
during the victim's testimony at trial or during the 
preliminary hearing, all people except officers of the 
court, the defendant, and those engaged in the trial. 

NORTH DAKOTA 

A. Definition 

A criminal code reVISion, effective 1975, elimi
nated the term of rape and substituted for it "gross 
sexual imposition." The scope of the definition was 
widened from sexual intercourse with a female not 
the wife of the perpetrator, to "a sexual act with an
other where the victim submits by force, threat of 
force or where victim's capacity to appraise or con.
trol conduct has been substantially impaired." 

B. Proof 

The 1975 legislative changes prohibit introduction 
of opinion evidence, reputation evidence, or specific 
instances of sexual conduct with others to prove con
sent, although the defendant is allowed to rebut testi
mony relating to victim's past sexual history offered 
by the prosecution. 

Evidence of victim's sexual conduct is admissible 
to attack her credibility. If the defendant wishes to 
offer such evidence, he must make a written motion 
accompanied by an offer of proof. A hearing on the 
motion is held out of the presence of the jury. If the 
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judge finds the evidence relevant and not legally in
admissible, it will be ordered admitted. 

C. Special Victim Issues 

By statute, compensation is available to victims of 
all crimes, including rape. Compensation to victims 
is limited to expenses under $100. 

OIDO 

A. Definition 

Rape is defined as sexual conduct with another, 
not the spouse of the offender, by force, threat of 
force or when the victim's judgment or control is S1'0-

stantially impaired. Sexual contact without consent 
is alsCl prohibited. 

B. Proof 

Corroboration is required to convict a person of 
sexual imposition, which is sexual contact without 
consent. 

The victim's past sexual history is admissible only 
in two instances: (1) to jhow the origin of sperm, 
disease, or pregnancy; or (2) if the conduct was with 
the defendant and it is material to a fact at issue and 
its inflammatory or prejudicial nature does not out
weigh its probative value. The defendant must make 
the motion to order the evidence admissible at the 
preliminary hearing or three days prior to trial. The 
hearing to determine relevancy is held in the judge's 
chambers. 

The statute specifically states that the victim need 
not prove physical resistance. 

C. Special Victim Issues 

A 1975 statutory change allows the names of the 
victim and the defendant and the details of the evi
dence to be withheld until a preliminary hearing is 
held. 

The victim may also have private counsel present 
at the in-camera hearing to . determine admissibility 
of prior sexual history. If the victim is indigent, then 
the court may, upon victim's motion, appoint coun
sel. 

The 1975 statutory changes also allow minors to 
obtain medical treatment after a rape without their 
parents' consent, requires the state to pay for the 
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medical examination if used as evidence at trial and , 
requires the public health department to establish 
standard evidence-gathering procedures to be fol
lowed by all hospital personnel. The victim also has 
the right to be informed of all medical and psychiatric 
services available, 

OKLAHOMA 

A. Ddinition 

Rape is an act of sexual intercourse accomplished 
with a female not the wife of the perpetrator where 
she is incapable of giving legal consent through lun
acy or unsoundness of mind, where she resists but 
her resistance is over..:ome by force or violence or 
threats of force, where she is unconscious, or when 
she is prevented from resisting by a narcotic or an
esthetic agent. 

B. Proof 

No corroboration of the victim's te~timony is 
needed unless it is inherently inprobable. 

A bill which passed in 1975 prohibits admission 
of any evidence of the victim's past sexual conduct 
except where that conduct was with or in the pres" 
ence of the defendant. The defendant may also rebut 
any testimony relating to the sexual conduct of the 
victim if the prosecutor first introduces such evidence. 

C. Special Victim Issues 

None. 

OREGON 

A. Definition 

A person commits the crime of rape if he has sex
ual intercourse with a female by forcible compulsion. 

B. Proof 

The testimony of the victim need not be corrobo
rated. 

Only evidence of sexual conduct between the vic
tim and the defendant may be admitted in a prosecu
tion for rape since 1975. If the defendant wishes to 
introduce such evidence during the trial to negate the 
existence of forcible compulsion, he must request a 
hearing to be held out of the presence of the jury. If 

the court finds the evidence is relevant and not other
wise inadmissible, the evidence may be introduced. 

C. Special Victini Issues 

None. 

PENNSYLVANIA 

A. Definition 

A person commits rape if he engages in sexual in
tercourse with another, not his spouse, by forcible 
compulsion, threats of forcible compulsion, or when 
the other is unconscious or so mentally deficient as 
to be incapable of consent. 

B. Proof 

The testimony of a victim need not be corrobo
rated as provided by statute. The credibility of a vic
tim is to be judged by the same standard as a victim 
of any other crime and no instruction may be given 
cautioning the jury to view the testimony in any way 
other than that in which the testimony of all victims 
is viewed. 

No evidence concerning the victim's past sexual 
conduct is admissible unless it was with the defend
ant. If the defendant wishes to offer such evidence, a 
written motion must be filed and the' evidence heard 
at an in-camera hearing. 

A 1976 statutory revision abolished the require
ment of prompt complaint (within 3 months of 
the offense), although the defendant may introduce 
evidence of the victim's failure to report promptly. 

C. Sp"cial Victim Issues 

A bilI to establish and fund a special sensitivity 
training program for criminal justice personnel is 
currently being considered. 

RHODE ISLAND 

A. Definition 

The Rhode Island statute retains the common law 
definition of rape. An attempt to expand the defini
tion of rape to include other nonconsensual sexual 
conduct, including contact, was defeated in 1975. 

B. Proof 

Corroboration is not required in Rhode Island. 
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Restrictions on admissibility of the victim's past 
sexual history are in effect as a result of a criminal 
procedure rule approved by the bench and bar of 
Rhode Island and promulgated by the Supreme 
Court in 1975. When the defendant wishes to intro
duce evidence of the complaining witness's past sex
ual conduct with others, he must give oral notice and 
make an offer of proof out of the hearing of the jury 
and any spectators. The court then rules upon the ad
missibility of the evidence. 

C. Special Victim Issues 

A proposed bill (1975) would have required phy
sicians, health care workers, social workers and coun
selors to have the consent of the victim before re
porting a rape to the police. Its purpose was to 
encourage rape victims to seek prompt medical 
treatment. 

SOUTH CAROLINA 

A. Defiuition 

No changes have been made in South Carolina's 
definition of rape in at least 100 years. The statute 
reads: "Whosoever shall ravish a woman, married, 
maid, or other, when she did not consent, either be
fore or after, or ravisheth a woman with force, al
though she consent after, shall be deemed gUilty of 
rape." 

In 1975, a bill modeled after Florida's sexual bat
tery law, definition of which included anal, oral, and 
genital intercourse failed in committee. 

Proponents of rape reform legislation are plan
ning to introduce a Michigan-style bHl in late 1976. 

B. P~of 

Corroboration of the victim's testimony is not re
quired. 

The proposed bills have attempted to restrict ad
missibility of the victim's past sexual history to con
duct occurring with the defendant or specific in
stances of sexual acts with others which explains the 
source or origin of semen, pregnancy or disease. The 
defendant would be required to make a written mo
tion before trial and make an offer of proof at an 
in-camera hearing. 

C. Special Victim Issues 

South Carolina, like Virginia, allows the victim in 
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a rape case to submit her testimony by deposition. 
No one other than the prosecuting attorney, the ac
cused and his counsel may attend the deposition un
less the judge expressly allows it. The accused has 
the right to object to admissibility of testimony either 
at the time the deposition is taken or at trial when 
the deposition is offered into evidence. 

The deposition is to be destroyed after trial if no 
appeal is taken from the trial court decision. 

The proposed statute would require that the state 
bear the cost of the medical examination of the vic
tim. 

SOUTH DAKOTA 

A. Definition 

Rape is an act of oral, anal, or genital penetration 
accomplished with any person by force, coercion, 
threats of harm, or when the victim is incapable of 
consenting because of mental or physical incapacity. 

B. Proof 

Corroboration is not required. 

Evidence of the victim's sexual conduct with 
others is not admissible unless it is relevant to a 
fact at issue. If the defendant wishes to offer such 
evidence, the court must hold a hearing, out of the 
presence of the jury and the public, to determine 
its admissibility. 

C. Special Victim Issues 

Any person convicted of rape must be given an 
initial psychiatric evaluation to determine if counsel
ing is necessary. If so, then counseling must be made 
available in prison and counseling may also be made 
a condition of parole. 

The names of the victim and the accused and the 
details of the incident may be suppressed at the 
request of either person until arraignment, dismissal 
of charges or the case is otherwise concluded. 

TENNESSEE 

A. Definition 

In Tennessee, rape is the unlawful carnal knowl
edge of a woman forcibly and against her will. A 
criminal sexual conduct statute modeled after the 



Michigan bilI, which would have grouped all non
consensual sex acts, was defeated in 1975. 

B. Proof 

Corroboration is not required in Tennessee. 

In 1975, a bill passed prohibiting admission of 
evidence of any sexual activity between the victim 
and persons other than the defendant except when 
consent of the victim is at issue, the evidence may 
be admitted if it is established to the court outside 
the presence of the jury and spectators that the 
activity shows such a relation to the conduct of the 
victim involved in the case that it is relevant to 
consent, 

C. Special Victim Issues 

Carrying and use of teargas or mace is legal if the 
canister is designed to be carried in a purse or pocket. 

TEXAS 

A. De.finition 

Although Texas rewrote its rape laws in 1975, like 
Maryland, it chose to continue the distinction be
tween rapa and other sexual offenses. The new statute 
defines rape as sexual intercourse with a female not 
the wife of the offender without her consent. Without 
consent is defined by listing circumstances in which 
,the female will be presumed not to have consented, 
e.g., where the offender compels the victim to submit 
by force that overcomes her earnest resistance. 
Deviant sexual intercourse, defined as oral or anal 
intercourse, is a separate offense entitled sexual 
abuse. 

B. Proof 

Vi.ctim's testimony in a rape case need not be 
corroborated if the victim informed any person 
other than the defendant of the alleged offense 
within 6 months of its occurrence. 

In order to admit evidence of the victim's past 
sexual history (whether it is opinion, reputation or 
specific instances) the defendant must request an 
in-camera hearing on the matter. The judge may 
admit the evidence if, and only if, it is material to 
a fact at issue and its probative value is not out
weighed by its inflammatory or prejudicial nature. 
The court shall seal the record of the hearing after 
admissibility has been determined. 

C. Special Victim Issues 

A victim's compensation bill passed in 1974 
which requires the state to pay only the cost of the 
evidentiary medical exam. 

UTAH 

A. Definition 

In Utah, a male person commits rape when he 
has sexual intercourse with a female, not his wife, 
without her consent. A report has been submitted 
to the state legislature which has recommended 
eliminating sexual discrimination from Utah's laws 
regarding rape and sexual assault. 

B. Proof 

Corroboration is not required. 

Presently, there are no restrictions on the admissi
bility of the victim's past sexual history; however, a 
bill scheduled to be introduced in the 1977 session 
would allow such evidence to be admitted when the 
conduct was with the defendant or to rebut evic!ence 
presented by the prosecutor concerning the victim's 
past sexual conduct. A motion by the defendant 
would be required and admissibility would be deter
mined at an in-camera hearing. 

C. Special Victim Issues 

Plans are being made to introduce a bill in 1977 
which would reimburse victims for the cost of 
medical care, examinations and counseling. 

VERMONT 

A. Definition 

Vermont continues to follow the common law 
definition of rape: carnal knowledge of a female 
person by force and against her will. 

A proposed criminal code revision would con
tinue the use of the term rape but would redefine 
it so that it would include any sexual act (anal, oral, 
vaginal intercourse) with another person, not the 
offender's spouse, when the victim is compelled to 
participate by force and against his/her will, by 
threats or coercion, or when the victim's ability to 
control or appraise his/her own behavior has been 
substantially impaired. Nonconsensual sexual contact 
would also be a crime. 
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B. Proof 

Corroboration is required by case law but prompt 
complaint or other circumstantial evidence will 
suffice. The proposed criminal code revision would 
abolish the requirement of corroboration. 

Proposed restrictions on admissibility of the vic
tim's past sexual history would require the defendant 
to file a written motion within 30 days after arraign
ment or 10 days prior to trial. At the in-camera 
hearing, if the judge determines it is relevant, evi
dence of the victim's past sexual conduct with the 
defendant or evidence which shows the source or 
origin of semen, pregnancy or disease may be ad
mitted. Opinion or reputation evidence is never 
admissible. 

c. . Special Victim Issues 

The proposed bill would also have required the 
judge to suppress the name of the victim and the 
details of the incident upon request of the prosecutor, 
or victim or upon the court's own motion. 

VIRGINIA 

A. Definition 

Rape is carnal knowledge of a female against her 
will; by force. 

B. Proof 

No corroboration of the victim's testimony is 
required in a rape prosecution. 

A bill proposed in early 1976 would have pro
hibited any evidence of the victim's past sexual 
conduct unless the defendant could show a prior 
association with the victim by corroborated evidence. 
The prior association would be established outside 
the presence o( the jury. 

C. Special Victim Issues 

By statute, Virginia alows the victim and other 
witnesses in a rape case to give testimony by depo
sition rather than oral testimony in open court. The 
defendant, his counsel, and the prosecutor are present 
at the deposition and the judge rules upon all evi-

. dentiary questions as if in open court. No other 
people may be present without express permission 
of the judge. 
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The Virginia Legislature passed a resolution in 
1976 directing the Virginia State Crime Commission 
to conduct a study on criminal sexual assault, in
cluding changes n~eded in legislation, law enforce
ment, punishment and rehabilitation, public educa
tion and court process. 

WASIDNGTON 

A. Definition 

Although Washington retained the term rape in 
revising the rape laws in 1975, the definition of 
sexual intercourse was rewritten so that it included 
vaginal and anal penetration by an object, oral and 
anal intercourse as well as vaginal sexual intercourse. 
Rape is defined as sexual intercourse with another 
person by forcible compulsion or, when a person is 
incapable of legally consenting by reason of physical 
or mental incapacity. 

B. Proof 

The victim's testimony need not be corroborated 
in Washington as provided by statute. 

A written pretrial motion accompanied by an 
offer of proof must be made by the defendant. The 
hearing is held out of the presence of the jury. 

All evidence of the victim's past sexual history 
is inadmissible on issues of credibility and consent 
except in instances where the defendant and the 
victim have engaged in sexual intercourse before 
and that past intercourse is material to the issue of 
consent. The evidence may be admitted if the con
duct between the victim and the accused is deter
mined to be relevant and its probative value is 
substantially outweighed by the probability that its 
admission will create a substantial danger of undue 
prejudice and that its exclusion would result in denial 
of substantial justice. 

C. Special Victim Issues 

The judge may exclude all persons except neces
sary witnesses, the defendant, counsel and those who 
have a direct interest in the case or the work of the 
court from the hearing concerning admissibility of 
the victim's past sexual history. 

Washington's Victims of Crime Compensation 
Act authorizes state payment of crime victim's medi
cal bills but no compensation is paid unless the 
victim reports the crime to local authorities within 
72 hours. 



WEST VIRGINIA 

A. Definition 

Sexual assault is defined as sexual intercourse 
(anal, oral or vaginal intercourse) with another 
person by forcible compulsion or sexual intercourse 
when the other person is incapable of consent be
cause he/she is mentally defective or incapacitated 
or under 16. 

B. Proof 

Corroboration is not required. 

Evidence of specific instances of the victim's past 
sexual conduct is not admissible on the issue of 
consent unless such conduct was with the accused. 
All such evidence which the defendant wishes to 
offer must first be heard out of the' presence of the 
jury. 

Evidence of the victim's conduct with others, 
opinion evidence, and reputation evidence are ad
missible only for the purpose of impeaching the 
victim's credibility if the prosecution puts such 
credibility in issue. 

C. Special Victim Issues 

None. 

WISCONSIN 

A. Definition 

In 1976, Wisconsin repealed its rape law, re
placing it with a comprehensive redefinition section 
entitled sexual assault covering all nonconsensual 
sexual acts. Both sexual intercourse (includes fellatio, 
cunnilingus, anal intercourse or any other intrusion 
of any object into the genital or anal opening of 
another) and sexual contact are included in the 
definition of sexual assault which is divided into 
degrees according to amount of force used and 
harm to the victim. 

B. Proof 

Corroboration of victim's testimony is not re
quired. 

Any hearing involving the admissibility of evidence 
of prior sexual conduct or reputation of a complain
ing witness must be conducted out of the hearing 
of the jury. 

Evidence of prior sexual conduct of the victim 
may not be admitted into evidence except evidence 
of the victim's past sexual conduct with the de
fendant, evidence showing the source or origin of 
semen, pregnancy or disease or evidence of prior 
untruthful allegations of sexual assault made by the 
victim. Sexual conduct is defined by the statute to 
mean any conduct or behavior relating to sexual 
activities of the complaining witness including but 
not limited to use of contraceptives, prior sexual 
intercourse or contact, living arrangement and life
style. 

C. Special Victim Issues 

The 1976 sexual assault bill requires the judge at 
the request of the complaining witness to exclude all 
people from the evidence hearing who are not offi
cers of the court, members of witness's or defendant's 
families or "others deemed by the court to be sup
portive of them" or otherwise are required to attend 
the l1earing. The judge may also exclude all persons 
from the hearing if he wishes. 

Carrying and use of mace or teargas is prohibited 
by state statute. 

WYOMING 

A. Definition 

Wyoming has kept the traditional common law 
definition of rape---carnal knowledge of a woman 
forcibly and against her will. 

A 1976 bi!! which completely rewrote the rape 
laws did not pass. The bill was similar to the 
Michigan statute, defining sexual assault to include 
oral, anal, and genital intercourse and prohibiting 
nonconsensual sexual contact. 

B. Proof 

Corroboration is not required and the 1976 pro
posal explicitly stated that. 

There are no statutory restrictions on the admis
sibility of the victim's past sexual history. The pro
posed bill would have required a written motion 
and offer of proof by the defense if it wished co 
offer evidence of sexual conduct with others for 
the purpose of challenging the victim's credibility 
or to show that the victim "was acting in conformity 
with a trait of character." Under the proposed sta
tute, reputation and opinion evidence would not be 
admissible to show consent. 
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The proposed bill also forbade the following jury 
instructions: (1) that rape victims' testimony be 
viewed differently than ~he testimony of victims of 
other crimes; (2) that the testimony of the victim 
be examined with caution solely because of the 
nature of the charge; (3) that charge of rape is 
easy to make but difficult to defend; (4) that it may 
be inferred that anyone who has previously con
sented to sexual intercourse with persons other than 
defendant would be more likely to consent to sexual 
intercourse again; and (5) that prior sexual conduct 
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in and of itself may be considered in determining 
credibility of witnesses. 

C. Special Victim Issues 

The proposed law would also have: (1) required 
a doctor in each city to be on call 24-hours a day 
to provide treatment for rape victims; (2) required 
the county to pay the cost~ of the victim's medical 
exam; and (3) allowed the names of the victim 
and the defendant to be withheld from the public 
until the court took jurisdiction of the case. 



----------------------------------------------------------------._-----

APPENDIX B 

MODEL PENAL CODE 

(Tentative Draft No.4, 1955) 

[Comment to §207.4, which appears as §213.4 of the approved 1962 draft, supra:] 

Background and General Scheme of Proposed Section. 

It is everywhere re~arded as a serious offense for a male to have intercourse 

with a female other than his wife by means of force, threats, or certain forms of 

fundamental deception. The chief problems are (i) to decide and express what 

shall be the minimum amount of coercion or deception to be included heI:e, i.e., 

drawing the line between rape-seduction, on the one hand, and illicit intercourse 

on the other; and (ii) to devise a grading system that distributes the entire 

group of offenses rationally over the range of available punishments. The latter 

problem is especially important because: (1) the upper ranges of punishment 

include life imprisonment and even death; (2) the offense is typically committed 

in privacy, so that conviction often rests on little more than the testimony of 

the complainant; (3) the central issue is likely to be the question of consent on 

the part of the female, a subtle psychological problem in view of social and 

religious pressures upon the woman to conceive of herself as victim rather tilan 

collaborator; and (4) the offender1s threat to society is difficult to evaluate. 

We know very little about "rapists" as a class, if indeed they constitute 

a single group. The intelligence of sex offenders is reported to be average, 

but the I.Q. of rapists falls below that level. Rape is most often committed 

by males between the ages of sixteen and thirty; and forcible rape especially 

is the crime of younger men. Among possible motivations for forcible rape 

Karpman has suggested: (a) male need for female resistance to achieve potency, 

(b) sadism, masochism or narcissism, (c) male hostility to the female and com

pensatory force to overcome feelings of sexual inadequacy, (d) overdeve1opment 

of normal male aggressiveness, (e) aggressive ~rimina1ity based upon a desire 

to pillage and plunder with rape as merely another act of plunder. Recidivism 
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in statutory and forcible rape is said to be negligible in comparison with 

other offenses. The grouping of statutory and forcible rapists together in 

attempts to characterize "the rapist" makes available statistics of little use 

in identifying the offender who merits the ultimate sanction. 

The classification proposed in the text is based on the following rationale: 

the extreme punishment of first degree felony is reserved for situations which 

are the most brutal or shocking; evincing the most dangerous aberration of 

character and threat to public security, and which also provide some objective 

support for the complainant's testimony of non-consent. The remaining offenses 

embraced in common law rape or the usual statutory first degree are classified 

as second degree felonies. Subsections (2) and (3) delineate certain categories 

in which it appears desirable and safe to set even lower limits on punishment .••• 

[Comment to §207.6, which appears as §2l3.4 of the approved 1962 draft, supra:] 

Sexual Assault 

Introduction. section 207.6 deals with acts of sexual aggression which, 

with some exceptions, do not involve the peculiarly resented element of "pene

tration". The range of activity covered extends from unauthorized fondling of 

a woman's breast to homosexual manipulation of a young boy's genitals, digital 

penetration of a girl by an older man, and sadist or masochistic flagellation. 

The common law made no special provision for indecent assault, treating these 

as varieties of common assault and battery. At least as early as 1861, English 

legislation distinguished indecent assault from common assault by providing 

higher penalties for the former. American legislation has not generally differ

entiated sexual from other assaults, except that assaults with intent to rape 

or commit sodomy have been classified as aggravated. A few states have statutes 

on "gross lewdness" \'lhich; unlike most such statutes, cover private as well as 

public indecency. However, in recent years especially, there has been enacted 

in most states special legislation on taking sexual liberties with children •••• 

74 



MODEL PENAL CODE 

(Proposed Official Draft, 1962) 

ARTICLE 213. SEXUAL OFFENSES 

,geation 2Z3.Z. Rape and ReZated Offenses. 

(1) Rape. A male who has sexual intercourse with a female not his wife 

is guilty of rape if: 

(a) he compels her to submit by force or by threat of imminent death, 

serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or 

(b) he has substantially impaired her power to appraise or control her 

conduct by administering or employing withou~ her knowledge drugs, intoxicants 

or other means for the purpose of preventing resistan~e; or 

(c) the female is unconscious; or 

(c) the female is less than 10 years old. 

Rape is a felc~y of the second degree unless (i) in the course thereof the 

actor inflicts serious bodily injury upon anyone, or (ii) the victim was not a 

voluntary social companion of the actor upon the occasion of the crime and had 

not previously permitted him sexual liberties, in which cases the offense is a 

felony of the first degree. Sexual intercourse includes intercourse per os ,or 

per anum, with some penetration however slight; emission is not required. [Felon

ies of the first degree are punishable by a possible maximum of life imprison

ment, with a minimum of not less than a year nor more than ten years. Felonies 

of the second degree are punishable by a maximum of ten and a minimum of one year.] 

(2) Gross SexuaZ Imposition. A male who has sexual intercourse with a 

female not his wife commits a felony of the third degree [punishable by a maxi

mum of five and a minimum of one year] ~f: 

(a) he compels her to submit by any threat that would prevent resistance 

by a woman of ordinary resolution; or 

(b) he knows that she suffers from a mental disease or defect which renders 

her incapable of appraising the nature of her conduct; or 

(c) he knows that she is unaware that a sexual act is being committed upon 

her or that she submits because she falsely supposes that he is her husband. 
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Seation 2Z3.3 Co~uption of ~nors and Seduction. 

(1) Offense Defined. A male who has sexual intercourse with a female 

not his wife, or any person who engages in deviate sexual intercourse or causes 

another to engage in deviate sexual intercourse, is guilty of 'an offenss if: 

(a) the other person is less than [16] years old and the actor is at 

least [4] years older than the other person; or 

(b) the other person is less than 21 years old and the actor is his 

guardian or otherwise responsible for general supervision of his welfare, or 

(c) the other person is in custody of law or detained in a hospital or 

other institution and the actor has supervisory or disciplinary authority over 

him; or 

(d) the other person is a female who is induced to participate by a 

promise of marriage which the actor does not mean to perform. 

(2) Grading. An offense under paragraph (a) of Subsection (1) is a 

felony of the third degree. Otherwise an offense under this section is a mis

demeanor. 

Sea~ion 2Z3.4 SexuaZ AssauZt. 

A person who subjects another not his spouse to any sexual contact is 

guilty of sexual assault, a misdemeanor, if: 

(1) he knows that the contact is offensive to the other person; or 

(2) he knows that the other person suffers, from a mental disease or defect 

which renders him or her incapable of appraising the nature of his or her conduct; or 

(3) he knows that the other person is unaware that a sexual act is being 

committed; or 

(4) the other person is less than 10 years old; or 

(5) he has substantially impaired the other person's power to appraise 

or control his or her conduct, by administering or employing without the other's 

knowledge drugs, intoxicants or other means for the purpose of preventing 

resistance; or 

(6) the other pers~n is less than [16] years old and the actor is at 

least [four] years older than the other person; or 
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(7) the other person is less than 21 years old and the actor is his 

guardian or otherwise responsible for general supervision of his welfare; or 

(8) the other person is in custody of law or detained in a hospital 

or other institution and the actor has supervisory or disciplinary authority 

over him. 

Sexual contact is any touching of the sexual or other intimate parts of 

the person of another for the purpose of arousing or gratifying sexual desire 

of either party. 
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APPENDIX C 

STATE STATUTES 
Michigan, Minnesotg, Washington, Wisconsin 

A. MICHIGAN SEXUAL ASSAULT STATUTE 

The People of the State of Michigan enact: 

Section 1. Act No. 328 of the Public Acts of 1931, as amended, 
being sections 750.1 to 750.568 of the Compiled Laws of 1970, is amended 
by adding sections 520a, 520b, 520c, 520d, 520e, 520f, 520g, 520h, 520i, 
520j, 520k, and 5201 to read as follows: 

Sec. 520a. As used in sections 520a to 5201: 

(a) "Actor" means a person accused of criminal sexual conduct. 

(b) l'Intimate parts" includes the primary genital area, groin, 
inner thigh, buttock, or breast of a human being. 

(c) "Mentally defective" means that a person suffers from a mental 
disease or defect which renders that person temporarily or permanently 
incapable of appraising the nature of his or her conduct. 

(d) "Mentally incapacitated" means that a person is rendered 
temporarily incapable of appraising or controlling his or her conduct 
due to the influence of a narcotic, anesthetic, or other substance 
administered to that person without his or her consent, or due to any 
other act committed upon that person without his or her consent. 

(e) "Physically helpless" means that a person is unconscious, 
asleep, or for any other reason is physically unable to communjr.ate 
unwillingness to an act. 

(f) "Personal injury" means bodily injury, disfigurement, mental 
anguish, chronic pain, pregnancy, disease, or loss or impairment of a 
sexual or reproductive organ. 

(g) "Sexual contact" includes the intentional touching of the 
victim'S or actor's intimate parts or the intentional touching of the 
clothing covering the immediate area of the victim's or actor's intimate 
parts, if that intentional touching can reasonably be construed as being 
for the purpose of sexual arousal or gratification. 

(h) "Sexual penetration" means sexual intercourse, cunnilingus, 
fellatio, anal intercourse, or any other intrusion, however slight, of 
any part of a person's body or of any object into the genital or anal 
openings of another person's body, but emission of semen is not required. 

(i) "Victim" means the person alleging to have been subjected to 
criminal sexual conduct. 

Sec. 520b. (1) A person is guilty of criminal sexual conduct in 
the first degree if he or she engages in sexual penetration with another 
person ~nd if any of the following circumstances exists: 
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(a) That other person is under 13 years of age. 

(b) The other person is at least 13 but less than 16 years of age 
and the actor is a member of the same household as the victim, the actor 
is related to the victim by blood or affinity to the fourth degree to 
the victim, or the actor is in a position of authority over the victim 
and used th},s authority to coerce the victim to submit. 

(c) Sexual penetration occurs under circumstances involving the 
commission of any other felony. 

(d) The actor is aided or abetted by 1 or more other persons and 
either of the following circumstances exists: 

(i) The actor knows or has reason to know that the victim is men
tally defective, mentally incapacitated, or physically helpless. 

(ii) The actor uses force or coercion to accomplish the sexual 
penetration. Force or coercion includes but is not limited to any of 
the circumstances listed in subdivision (f) (i) to (v). 

(e) The actor is armed with a weapon or any other article used or 
fashioned in a manner to lead the victim to reasonably believe it to be 
a weapon. 

(f)'The actor causes personal injury to the victim and force or 
coercion is used to accomplish sexual penetration. Force or coercion 
includes but is not limited to any of the following circumstances: 

(i) When the actor overcomes the victim through the actual applica
tion of physical force or physical violence. 

(ii) When the actor coerces the victim to submit by thr.eatening to 
use force or violence on the victim, and the victim believes that the 
actor has the presen't ability to execute these threats. 

(iii) When the actor coerces the victim to submit by threatening to 
retaliate in the future against the victim, or any other person, and the 
victiln believes that the actor has the ability to execute this threat. 
As used in this subdivision, "to retaliate" includes threats of physical 
punishment, kidnapping, or extortion. 

(iv) When the actor engages in the medical treatment or examination 
of the victim in a manner or for purposes which are medically recognized 
as unethical or unacceptable. 

(v) When the actor, through concealment or by ~pe element of sur
prise, is able to overcome the victim. 

(g) The actor causes personal injury to the victim, and the actor 
knows or has reason to know that the victim is mentally defective, 
mentally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the first degree is a felony punish
able by imprisonment in the state prison for life or for any term of years. 

Sec. 520c. (1) A person is guilty of criminal sexual conduct in the 
second degree if the person engages in sexual contact with another person 
and if any of the following circumstances exists: 
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(a) That other person is under 13 years of age. 

(b) The other person is at least 13 but less than 16 years of age 
and the actor is a member of the same "household as the vic,tim, the actor 
is related to the victim by blood or affinity to the fourth degree to 
the victim, or the actor is in a position of authority over the victim 
and used this authority to coerce the victim to submit. 

(c) Sexual contact occurs under circumstances involving the com
mission of any other felony. 

(d) The actor is aided or abetted by 1 or more other persons and 
either of the following circumstances exists: 

(i) The actor knows or has reason to know that the victim is men
tally defective, mentally incapacitated, or physically heIrless. 

(ii) The actor uses force or coercion to accomplish the sexual 
contact. Force or coercion includes but is not limited to any of the 
circumstances listed in sections 520b(1) (f) (1) to (v). 

(e) The actor is armed with a weapon or any other article used or 
fashioned in a manner to lead a person to reasonably believe it to be a 
weapon. 

(f) The actor causes personal injury to the victim and force or 
coercion is used to accomplish the sexual contact. Force or coercion 
includes but is not limited to any of the circumstances listed in sec
tion 520b (1) (f) (i) to (v). 

(g) The actor causes personal injury to the victim and the actor knows 
or has reason to know that the victim is mentally defective, mentally 
incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the second degree is a felony punish
able by imprisonment for not more than 15 years. 

Sec. 520d. (1) A person is guilty of criminal sexual conduct in the 
third degree if the person engages in sexual penetration with another per
son and if any of the following circumstances exists: 

(a) That other person is at least 13 years of age and under 16 years 
of age. 

(b) Force or coercion is used to accomplish the sexual penetration. 
Force or coercion includes but is not limited to any of the circumstances 
listed in section 520b(1) (f) (i) to (v). 

(c) The actor knows or has reason to know that the victim is mentally 
defective, mentally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the third degree is a felony punish~ 
able by imprisonment for not more than 15 years. 

Sec. 520e. 
fourth degree if 
and if either of 

(1) A person is guilty of criminal sexual conduct in the 
he or she engages in sexual contact with another person 
the following circumstances (~ists: 

81 



(a) Force or coercion is used to accomplish the sexual contact. 
Force or coercion includes but is not limited to any of the circumstances 
listed in section 520b(1) (g) (i) to (iv). 

(b) The actor knows or has reason to know that the victim is men
tally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the fourth degree is a misdemeanor 
punishable by imprisonment for not more than 2 years, or by a fine of not 
more than $500.00, or both. 

Sec. 520f. (1) If a person is convictec or a second or subsequent 
offense under section 520b, 520c, or 520d, the sentence imposed under 
those sections for the second or subsequent offense shall provide for a 
mandatory minimum sentence of at least 5 years. 

(2) For purposes of this section, an offense is considered a second 
or subsequent offense if, prior to conviction of the second or subsequent 
offense, the actor has at any time been convicted under section 520b, 520c, 
or 520d or under any similar statute of the United States or any state for 
a criminal sexual offense including rape, carnal knowledge, indecent 
liberties, gross indecency, or an attempt to commit such an offense. 

Sec. 520g. (1) Assault with intent to commit criminal sexual conduct 
involving sexual penetration shall be a felony punishable by imprisonment 
for not more than 10 years. 

(2) Assault with intent to commit criminal sexual conduct in the second 
degree is a felony punishable by imprisonment for not more than 5 years. 

Sec. 520h. The testimony of a victim need not be corroborated in 
prosecutions under sections 520b to 520g. 

Sec. 520i. A victim need not resist the actor in prosecution under 
sections 520b to 520g. 

Sec. 520j. (1) Evidence of specific instances of the victim's sexual 
conduct, opinion evidence of the victim's sexual conduct, and reputation 
evidence of the victim's sexual conduct shall not be admitted under sec
tions 520b to 520g unless and only to the extent that the judge finds 
that the following proposed evidence is material to a fact at issue in 
the case and that its inflammatory or prejudicial nature does not outweigh 
its probative value: 

(a) Evidence of the victim's past sexual conduct with the actor. 

(b) Evidence of specific instances of sexual activity showing the 
source or origin of semen, pregnancy, or disease. 

(2) If the defendant proposes to offer e\':k-C1ence described in sub
section (1) (a) or (b), the defendant within 10 days dfter the arraignment 
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on the information shall file a written motion and offer of proof. The 
court may order an in camera hearing to determine whether the proposed 
evidence is admissible under subsection (1). If new information is dis
covered during the course of the trial that may make the evidence de
scribed in subsection (1) (a) or (b) admissible, the judge may order an 
in camera hearing to determine whether the proposed evidence is admis
sible under subsection (1). 

Sec. 520k. Upon the request of the counselor the victim or actor 
in a prosecution under sections 520b to 520g the magistrate before whom 
any person is brought on a charge of having committed an offense under 
sections 520b to 520g shall order that the names of the victim and actor 
and details of the alleged offense be suppressed until such time as the 
actor is arraigned on the information, the charge is dismissed, or the 
case is otherwise concluded, whichever occurs first. 

Sec. 5201. A person does not commit sexual assault under this act 
if the victim is his or her legal spouse, u~less the couple are living 
apart and one of them has filed for separate maintenance or divorce. 

Section 2. All proceedings pending and all rights and liabilities 
existing, acquired, or incurred at the time this amendatory act takes 
effect are saved and may be consummated according to the law in force 
when they are commenced. This amendatory act shall not be construed to 
affect any prosecution pending or begun before the effective date of 
this amendatory act. 

Section 3. Sections 85, 333, 336, 339, 340, 341, 342, and 520 of 
Act No. 328 of the Public Acts of 1931, being sections 750.85, 750.333, 
750.336, 750.339, 750.340, 750.341, 750.342, and 750.520 of the Compiled 
Laws of 1970, and section 82 of chapter 7 of Act No. 175 of the Public 
Acts of 1927, being section 767.82 of the Compiled Laws of 1970, are 
repealed. 

Section 4. This amendatory act shall take effect November 1, 1974. 

B. MINNESOTA VICTIM ASSISTANCE STATUTE 

CHAPTER 578--S.F. No. 3301 
[Coded] 

An act relating to crime and criminals; requ~r~ng the commissioner 
of corrections to develop a program to aid victims o~ sexual attacks. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 
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Section 1. [241.51) CRIME AND CRIMINALS; SEXUAL ATTACK VICTIM; 
PROGRAM TO AID. Subdivision 1. The commissioner of corrections shall 
develop a community based, statewide program to aid victims of reported 
sexual attacks. 

Subd. 2. As used in this act, a "sexual attack" means any non
consensual act of rape, sodomy, or indecent liberties. 

Subd. 3. The program developed by the commissioner of corrections may 
include, but not be limited to, provision of the following services: 

{a} Voluntary counseling by trained personnel to begin as soon as 
possible after a sexual attack is reported. The counselor shall be of 
the same sex as the victim and shall, if requested, accompany the victim 
to the hospital and to other proceedings concerning the alleged attack, 
including police questioning, police investigation, and court proceedir.gs. 
The counselor shall also inform the victim of hospital procedures, police 
and court J?rocedures, the possibility of contracting venereal disease, 
the possibility of pregnancy, expected emotional reactions and any other 
relevant information; and shall make appropriate referrals for any 
assistance desired by the victim. 

(b) Payment of all costs of any medical examinations and medical 
treatment which the victim may require as a result of the sexual attack 
if the victim is not otherwise reimbursed for these expenses or is 
ineligible to receive compensation under any other law of this state or 
of the United States. 

Sec. 2. [241.52] POWERS OF COMMISSIONER. In addition to developing 
the statewide program, the commissioner of corrections may: 

(a) Assist and encourage county at.torneys to assign prosecuting 
attorneys trained in sensitivity and understanding of v·ictims of sexual 
attacks; 

(b) Assist the peace officers training board an.d municipal police 
forces to develop programs to provide peace officers training in sensi
tivity and understanding of victims of sexual attacks; and encourage the 
assignment of trained peace officers of the same sex as the victim to con
duct all necessary questioning of the victim; 

(c) Encourage hospital administrators to place a high priority on 
the expeditious treatment of victims of sexual attacks; and to retain per
sonnel trained in sensitivity and understanding of victims of sexual" 
attacks. 

Sec. 3. [241.53] FUNDING; PILOT PROGRAMS. The commissioner of 
corrections shall seek funding from the governor's commission on crime prevention 
and,control at the earliest possible date for purposes of this act. In 
addition, the commissioner of corrections shall seek and utilize all other 
available funding resources to establish pilot community programs to aid 
victims of sexual attacks before December 1, 1974. 

Approved April. 11, 1974. 
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WASHINGTON RAPE LAW 

9.79.140 Definitions. As used in this chapter: 

(1) "Sexual intercourse ll (a) has its ordinary meaning and occurs 
upon any penetration, however slight, and 

(b) Also means any penetration of the vagina or anus however slight, 
by an object, when committed on one person by another, whether such persons 
are of the same or opposite sex, except when such penetration is accomplish
ed for medically recognized treatment or diagnostic purposes, and 

(c) Also means any act of sexual contact between persons involving 
the sex organs of one person and the mouth or anus of another whether such 
persons are of the same or opposite sex. 

(2) "Married" means one who is legally married to another. 

(3) "Mental incapacity" is that condition existing at the time of 
the offense which prevents a person from understanding the nature or conse
quences of the act of sexual intercourse whether that condition is produced 
by illness, defect, the influence of a substance or from some other cause; 

(4) "Physically helpless" means a person who is unconscious or for 
any other reason i.s physically unable to communicate unwillingness to an act; 

(5) "FoIcible compulsion" means physical force which overcomes resist
ance, or a threat, express or implied, that places a person in fear of death 
or physical injury to herself or himself or another person, or in fear that 
she or he or another person will be kidnaped; 

(6) IIConsent" means that at the time of the act of sexual intercourse 
there are actual words or conduct indicating freely given agreement to have 
sexual intercourse. [1975 1st ex.s. c 14 § 1.] 

9.79.150 Testimony--Evidence--Written motion--Admissibility. (1) In 
order to convict a person of any crime defined in this c~apter it shall not 
be neccessary that the testimony of the alleged victim be corroborated. 

(2) Evidence of the victim's past sexual behavior including but not 
limited to the victim's marital history, divorce history, or general reputa
tion for promiscuity, nonchastity, or sexual mores contrary to community 
standards is inadmissible on the issue of credibility and is inadmissible 
to prove the victim's consent except as provided in subsection (3) of this 
section, but when the perpetrator and the victim have engaged in sexual inter
course with each other in the past, and when the past behavior is material 
to 'the issue of consent, evidence concerning the past behavior between the 
pf;'!,rpetrator and the vict:im may be admissible on the issue of consent to the 
offense. 

(3) In any prosecution for the crime of rape or for an ;attempt to 
commit, or an assault with an intent to commit any such crime evidence of 
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the victim's past sexual behavior including but not limited to the 
victim's marital behavior, divorce history, or general reputation for 
promiscuity, nonchastity, or sexual mores contrary to community standards 
is not admissible if offered to attack the credibility of the victim 
and is admissible on the issue of consent only pursuant to the following 
procedure: 

(a) A written pretrial motion shall be made by the defendant to 
the court and prosecutor stating that the defense has an offer of proof 
of the relevancy of evidence of the past sexual behavior of the victim 
proposed to be presented and its relevancy on the issue of the consent 
of the victim. 

(b) The written motion shall be accompanied by an affidavit or 
affidavits in which the offer of proof shall be stated. 

(c) If the court finds that the offer of proof is sufficient, the 
court shall order a hearing out of the presence of the jury, if any, and 
the hearing shall be closed except to the necessary witnesses, the defend
ant, counsel, and those who have a direct interest in the case or in the 
work of the c~urt. 

(d) At the conclusion of the hearing, if the court finds that the 
evidence proposed to be offered by the defendant regarding the past sexual 
behavior of the victim is relevant to the issue of the victim's consent; 
is not inadmissible because its probative value is substantially out
weighed by the probability that its admission will create a substantial 
danger of undue prejudice; and that its exclusion would result in denial of 
substantial justice to the defendant; the court shall make an order stating 
what evidence may be introduced by the defendant, which order may include 
the nature of the questions to be permitted. The defendant may then offer 
evidence pursuant to the order of the court. 

(4) Nothing in this section shall be construed to prohibit cross
examination of the victim on the issue of past sexual behavior when the 
prosecution presents evidence in its case in chief tending to prove the 
nature of the victim's past sexual behavior, but the court may require a 
hearing pursuant to subsection (3) of this section concerning such evidence. 
[1975 1st ex.s. c 14 § 2.] 

9. 79.160 Defensf~s to prosecution under this chapter. 

(1) In any prosecution under this chapter in which lack of consent 
is based solely upon the victim's mental incapacity or upon the victim's 

. being physically helpless, it is a defense which the defendant must prove 
by a preponderance of the evidence that at the time of the offense the 
defendant reasonably believed that the victim was not mentally incapacitated 
and/or physically helpless. 

(2) In any prosecution under this chapter in which the offense 0:( 

degree of the offense depends on the victim's age, it is no defense that the 
perpetrator did not know the victim's age, or that the perpetrator believed 
the victim to be older, as the case may be: Provided~ That it is a defense 
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