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THE FEDERAL GOVERNMENT AND THE STATE COURTS
BY

DANIEL J. MEADOR*

TO'be asked to participate in the Robert H.~Jacks0nk
Lecture series is a distinct privilege for anyeiawyer.f
Justice Jackson was one of the eminent lawyers and judges :
of‘our day. He provides an endtrlng medel of profe531onal
competence and integrity. ~Among his many qualltles I
think most. often of his analytical mind and~his mastery of.
the English language. I saw Justlce Jackson only tW1ce
In September 1954, shortly after I had arrlved to clerk for
Justice Hugoe Black, he droPped by to chat.t A couple of
weeks later, I passed him in the corrldors of the Supreme
Court when he was on the way to,a Court conference. Flveyiﬂ
- days later he was dead. The'laW‘clerks'for all the justices
sat together at his funeral in the Natlonal Cathedral 1n -

Washington. Seventeen years»later, almost to the week I

was again at a funeral in National Cathedral this tlmeefor‘

Justice Black. In my memory s eye, these two strong,mindedf

men- are llnked in thlS curlous way. They had a genulne

respect for each other, desplte all of the controversy thatV

* ASSISTANT ATTORNEY GENERAL OF THE UNITED STATES

The views expressed here are those of the lecturer andt
de not necessarily represent the position of ‘the Departmentt
of Justice or of the Attorney General SRR A
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swirled about them at one time.

It is also a privilege to participate in this Lecture

series because it gives'me an opportunity to visit the

 National Coilege of the State Judiciary. Nothing more

clearly symbolizes the new era in the American judiciary

than does the flourishing activity in judicial education

especially as embodied in this institution. Twenty years

~ago this was unknown. It is now clearly an idea whose time

‘has come. There is a substantial rising interest in formal

educational programs for judges at all levels of the

judiciary, state and federal. This is one of the most

_ promising signs that the American courts, while beset with

troubles of many sorts, are alive and thriving, with the

v~promise of continued vitality. 2All of you are to be con-

gratulated on participating in this essential aspect of a

- career on the bench today.

Oout of a wide range of subjects which we could usefully

discuss, I have chosen to talk about the federal government

(and.the state courts. This is a subject on which YOu and .

I presently have a mutual interest, and it is a Subject

| which raises‘proVocative questions about the future shape

of American government. Trends are afoot which, if continued

-+ in their present direction, could lead to quite a different

~governmental arrangement from that which we have known in

;
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our own time and indeed from the beginning of our present

Constitution.

This subject can be put into perspective by beginning

with a brief of history. Then we can survey the contempor-

. ary scene, underscoring the changes which have come about

sy

in the mid-20th century and noting the significanéﬁtrendg,
'Finally, I shall attempt to peer through the mist of the

future and to suggest the possibilities which lie ahead.

In many respects the evolution of the state céurts in
zheir relaﬁionShip to the federal government is part bf the
geheral evolution«of government‘in thiSzcountry. ' Most dis—‘
cussioné of that subject, however, focus on executive ana°
legislétiVe'powers; ahd there has been~litt1é attention
paid specifically‘tb the peculiar relationships of the

state judicial systems and the federal government as a whole.

"My general thesis here is that:the‘state courts today occupy

a radically altered position in relétionship to the federali‘
government,4compared‘to that which they occupied originally 
and’ for well over a'century‘after'the formation of the

federél<uniont This, of course, is hardly a secret; But

© its full dimensions may not be widely understood. It is

further my thesis that we are in & transition period‘which; 

could lead to a judicial structure quite different from ‘the

Qriginal‘state—federal design.
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Wéfbegin'with scme‘eiementary observations. When
the membefé‘dfythe Cohstitutiohai Convention convened in
Philadelphia in 1787,VCOurts already existed in the
thirteen’nery independent stateé. Each of these states
Was‘an autonomous entity, and each had its own courts,
with a structure and a jurisprudence to a large extent
inherited from England, though heavily infused with North
American frontier customs and conditions. At that time,
each state was like England itself, that is, each state
had a uﬁitéry government and unitary set of courts; there
'Waé no federal overlay or dual governmental structure such
as that brought into being by the wbrk of those men in

Philadelphia.

:(The'adopﬁidn of the Constitution and the passage of
‘the,Jﬁdiciary‘Act of 1789 set the stage for all that has
vEOllowed,"The Constitutionicreated a dual sovereignty
Ehroughout thé‘United States. Alongsiaé of, or on top of,
thé étatevcoﬁrts, a federal judicial system was erected.
But for‘ﬁany‘decades the-pésition of the stdte judiciaries
Waé not éltéfed;veryfmuch.’kln thefbeginniné,rthe trial
courts of the new}federal‘system‘wére'§iven very little
jurisdictibn that iﬁéihged”iﬁ any wéy upon the state
'cburts.v'Admiré;ty wésfperhapsvtﬁe‘most‘importaht eiemént‘
‘fof_chén§e aﬁ;the tria1 leve1;,wi£h a shifticf that juris-

',5dicti0h‘ﬁromﬂﬁhé.previously independent state courts over



to the new federal district courts. The Supreme Court‘

was given juriédictionrtodreview state court judgments,

but this power waskeXercised oniy‘scantily'fot many years.
In the first decade of its existence, the,Supreme Court
'revieWed‘only seven state court decisions, andAfor tne

next several decades the average was'ebout one‘state‘judéei
ment per year. The stete juddes, bj vﬁftuefofftﬂe‘Federelt,v &.f
Supremacy clause, were compelled to apply tederal law )
whenever 1t ‘came into play, but federal 1aw was so sklmpy

in the ear*y decades that thlS posed lLttLe or no added

‘u.

burdens on the state judges. There was, of course, ‘no
remote hint from the beginning and throméhout the nlne—
teenth century of any federal fundlnq for the state jud1c1»
aries. Any suggestlon alonq that llne would llkely have
“been thought of as subver51ve or revolutlonary or the

product of a deranged mlnd.

'
o

Thus, in‘an oversimplified way, it mi@ht be Said that
for nearly a century after the creatlon of | the federal
union thr only 1mp1ngement of the federal govefnment on

\\
the state courts was the occa51onal revmew by the U S.

.»/ L .
Supreme Court of a State Supreme Court dec151on. Otherwise,._'
the state courts went thelr way largely unaf ected by the

‘coex1stence of the federal government. 'f;,tqfﬂi*“
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radical alteration wére}planted—~as a result of that water
shed disaster ianmétiéan history, the War Between the
States and Reconéfruétion. The state judiciaries were
directly affected by the gteat ﬁpsurge of national sentiment

and increasing assertions of federal authority which came

:during1and after that era. A major development was the
1 ‘opening of the federal trial courts to business which would
'_chérwise have been channeled through the state courts. For
'.eiample,kin the late 1860's Congress broadened removal to

- the federal courts of diversity_of éitizenship cases. In

that same period Congress also, for the first time, pro-

Vided-Writs of habeaé corpus for persons detained under

state'éuthority.‘ And most significant of all was the

;adoptioh of the FPourteenth Amendment in 1868, imposing

diréctly upon_thé states, as a matter of federal law, the
cbnétraints of due process and equal protection. The immedi-~

ate effect of these measures was not great, but in the long

- run they have served to channel to the federal district

courts a large volume of litigation which would otherwise

have been confined to the state courts,<subject only to the

'possibility-of U.S. Supreme Court review of the finalystate

Jjudgment.

More was yet to come;ikIn 1875, Congreés;énactgﬁ; for

the first time, a géneral provision authcrizing federal



‘trial courts to entertain suits arising under federal law.

It is anomalous that up until that tlme there had been no
general federal questlon jurlsdlctlon in the federal

trial courts. The 1875 provision has had enormous conse-

quences on the business of both the state and federal courts..

Since that timef plaintiffs with claims based on federal
law can initiate actions in the federal courts, rather‘than
in the state courts, and they have done so. in Vastly 1ncreas~

ing numbers in recent decades.

This 1875 jurisdictional grant combined with the Four-

teenth Amendment in 1908 to produce the Supreme Court's

decision ex parte Young. That dec1s1on held Lhat federal

courts could en301n state OfflClalS from conduct 1n V1ola~

tlonvof the Constltutlon.f It worked an enormous Shlft of

‘: authority. In effect, it put the federal dlstrlct courts :

L

in'the’business of supervising the'constltutlonallty of

state official activity. A federal trial courtkwithfauthof',~

rity to hear evidence; decide facts, and issue injunctions

is armed with aspowerfuladevice, one far ‘more potent than .

,U}S.‘Supreme Court review of a final state supreme‘court"
,,judgment; constltutlonal questlons which would prev1ousiy
have been declded 1n1t1ally by the state courts are thusiﬁ7”‘*“
,channeled 1nstead through the federal system.- Not only has",;

thlS glven the federal courts ‘a’ vastly enhanced amount oﬁ

R B
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';busihess, but it has also shifted ultimate authority over

many important economic and social questions into the

hands of the federal‘judiciary.

It was not until the middle of this century that the

full fruits of the 1867 habeas corpus statute materialized.

.That'statute, combined with the Fourteenth Amendment, has

now been interpreted by the Supreme Court to permit federal

district courts to review state criminal cases in a per-
vasive way. Any federal Constitutional issue concerning
the state criminal process can now be asserted in the

federal trial courts following an othefwise final state

- court conviction. The range of those issues has also been

‘broadened»considerably through the Supreme Court's expanded

construction of the Fourteenth Amendment, as applied to the
state criminal process. Here again is a major reallocation
of state-federal authority, about as large as that worked

by ex parte Young. The federal judiciary has acquired

vaStly»ehhanced'powers'to supervise the state courts in

criminal cases.

The last major development I wish to cite is the

”blossoming of Section 1983. 'Bétween 1875 and 1939, there

were only.lSJrepbrtéd;cases brought in the federal coutrtis

 under,this statute. Last year alone, however, 7,752 were

g filed in the federal courts. In effect, this statute, as



presently'construed, converts many state tort and property
cases into Constitutional cases therebymopening_the,way

for their litigation in the federal district courts. -

These sketchx highlights from our history are enough -
to underscore a huge growth in federal judicial business,.
much of whlch has been diverted from the state courts. - -
These hlghllghts also show a greatly enhanced federal =

3ud1c1al power over state act1v1ty in all of its aspectsﬁ

In other words, the:growth_and‘relative power of the federal

judlciary is consistent with the general'pattern:ofngrowthv»
of federal power in other aspects_over the, last hundred. |
years, and‘particnlarly in the middle decades.of the
twentieth century.,

e

There have been’ only two developments 1nconsrstent
‘with thls pattern. ‘One was the Supreme Court's dec:.s:Lonw

~in 1938'in Erie RiR. v. Tompklns,'holdlng that state de01—

sional- law ‘was to be as blndlng on federal judges ‘as state
statutory law. As a practlcal matter, thlS meant that ln

dlver31ty of c1tlzensh1p cases federal courts were no longer

. to exercise an independent, ‘creatlve common 1aw functlon 1n _

w_formulating decisiOnal'rules; This. dec1s1on reallocated
power to the state courts; it made‘the state courts the
authorltatlve exp051tors of state common law.v Federal S

LA

judges were to follow them in dlversltywcases,‘whlchhafter«

I
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all involve essentially state law questions. This holding
depriﬁed the federal judges of a large power of creative
déVelopment »f common law doctrine, and shifted responsi-

bility for that back into the state courts,

The diversity jurisdictiqn itself is the suhject of
~ the other development which promises to shift back to the
state courts a large amount of business. Bills are now
pending in Congress to restrict that jurisdiction. There
has been a great growth in sentiment in.that direction,
and it is likely that this Congress will enact a bill to
_contract the federal diversity jurisdiction at least to
'}ste;extentg: Thus, a significant number of cases will be
‘fgallocated to the state courts. However, in no single
('State will this volume be huge. The Conference of Chief
Justices, at theif annual meeting this past Auguét, adopted
a resolution stating that thé state courts are prepared and
. willing to assumefwhatever'increased Qolume of busineésf
results from the restriction of federal diversity jurisdic-

. tion.

Assuming this restriction of fedéral jurisdiction is
enacted, and considering the Erie decision, we are still
-left with a substantial net gain in federai judicial
business and power, compared to the situation which existed

a century ago. The state courts, nevertheless, remain with



L O i R , DR

~11~

large and ever growing volumes of business. Our system

is still structured on the basic premise that the state
courts are the primary forums for deciding the ordinary
controversies which arise in the great mass of dayéto~day
dealings among citizens. Contract, tort, preperty, domestic
relations, and criminal law matters are all still deait

with largely by the state coﬁrts. In sheer volume, the
totality of state ceurtvbusiness is enormously greater than
the totality of federal court business.- Moreovar, in
numbers of judges the state court sYstems far exceed the

federal system.

Thus far we have been speaklng largely'of a net grpwth‘

\
. of federal jurisdiction. But this does not reveal the full -

dimensions of the present relationship between the federal
and the state courts. In addition to the qrowth of federal
jurlsdlctlon, there are now more p01nts of contact between-
the state and federal dudicial systemc and more overlapplng "

of jurlsdlctlon.‘ Crlmlnal actlons are a case in p01nt.

~Both state and federal courts aec1de a large number of

identical due process and equal protectlon questlons whlch

nOW'abound ln the crlmlnal process. Another example lsv7

, dlver51ty cases, 1n Wthh federal courts are de01d1ng issues .

of law 1dentlcal to those belng dec1ded 1n the state courts.

=3

'FELA cases may be brought 1n both state and federal tourts

Zinal
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so that both systems decide these matters. Litigation

involving the legality of state official action takes

place in both systems. In other words, the business of

the” two systems is not neatly divided but rather is shared

to a substantial degree.

The accretion of federal jurisdiction and the growihg

dominance of the federal judiciary are reminiscent of

~developments in England centuries ago. After the Normans

arrived and éstablished the seeds of a central national

government, there arose in England, for the first time,

some central, national courts. But at the beginning and

for many, manyvyears, these courts had very limited juris-
diction. The great bulk of everyday aispute settlement
rested in the local courts of various sorts--county courts,
fuedal courts, and others. Gradually, however, as ;he
cehturies passed the jurisdiction of the central courts
increased. By‘various procedural inventions and fictions

they drew unto themselves an ever increasing amount of

~judicial business which previously had been in the hands

of the local courts. Ultimately, the local courts were

eclipsed, and the central courts became all embracing in

their authority.

'Whether‘the trends afoot in this country will lead to

such a resﬁlt is one of the fascinating questions to ponder.
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There are&some parallels. For'example, one of the instrue
:ments used in England by the central royal courts to
gather jurlsdlctlon unto themselves was the writ of habeas
corpus. Through that wrlt, cases could be taken from the
local trlbunals over into the central courts. As noted
above, it is largely through the habeas corpus wrlt that p
we have developed what has been characterlzed as a federal—
lzatlon of the state crlmlnal process. The superlmpos;ng B
of Constltutlonal doctrlne on state tortkand propertyylam,A
through Section 1983 actlons, also has some parallels in
the Engllsh hlstorlcal development whlch led ultlmately to
the domlnance of the central national courts. Of course,’
in this country, the state courts represent a much more’ |
flrmly establlsned and deeply entrenched system than dld
the local courts 1n England. Moreover, the federal—state g
division of authorlty is much more sharply. etched in our,vv
system than wassthe natlonal local authorlty in England }h'
'Returning now to the contemporary scene in the United
States, I have not yet’mentionedfthe most radicalyand hovelﬁﬂ
‘developmentvof all. - This is the rise of,federalffundiﬁq
for the state judiciaries. Thererwas}‘ofucourse; nofh g
federal fundlng whatsoever for state courts. at the beglnnlng
of the American Union and for the century and a half follow~_:

1ngllts foundatlon, The flrst 51gn1f1cant step 1n thls -
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direction came with the creation of the Law Enforcement

Assistance Administration in 1968. This federal agency

was created to assist the states in what was intended to

‘be a massive war on crime, Funds were to be provided to

bolster the criminal justice capabilities of the states.
While no 6ne previously had specifically considered the
courts to be part of the criminal justice system, they

quickly came to be so‘pefceived. LEAA mbney began to be

 cHénneled‘to the state courts, directly-and indirectly.

At first aktrickle,kit has grown to sizeable sums. Grants

to state courts in 1969 from LEAA amounted to $2.5 million;

~in 1976 the annual figure was $140 million. To date a

total of $715 million has been channeled thfough LEAA to

the state judiciaries. Such financing is openly advocated.

~ State judges are appearing before Congressional committees

urging federal funding for the state courts. Indeed, the
prospect of any diminution in the present level of funding
is viewed with dismay by judges and court administrators

ihfmany States. Strenuous lobbying and public relation

efforts are mounted to ensure that federal fuﬁding continues

3 e flow and to increase. Along with this, of course, goes

the demand for’safeguards around the independence of the

, State judiciaries. Onlﬁhis‘federal funding questioﬁ;

there has seldom been a more dramatic turnabout. It was

only a few vears ago that many voides could berheard‘resist—

i
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ing any federal money for the state judiciaries. Faced
with stringent state budgets, however, the lure of the'

federal dollar became irrestible.

Another significant development in this_unﬁolding
saga of our dual court systems is the creation of a national
center for each. In December 1967, the PFederal Judicial
Center was eetablished followed in 1972 by The National
Center for State Courts. These two central, national
Centers have many interests ih common aﬁd they have collab-
orated on a variety of projects and activities. The exis—
tence of these Centers makes it possible for the federal.o
and state judiciaries tc interrelate in ways that‘would
not have been possible without them and increasing collabora4
tion is predictable.‘ The National Center for State Coﬁffs,
too, has provided a focal poinﬁ forvfederal funding and d
attention. The Center has largely been funded up to now
by federal grants from LEAA. And today many people are
urging that the Center and its activities be funded by a
direct appfopriation‘from Congress. The»Attoiney'General
had endorsed ﬁhis idea, and it is not far fetohedyto believe ‘5vved i
that such‘arrangemehts may come about.i'WitH direct‘federaie'
funding going to the State‘court Center, it is not a greaﬁf
addltlonal step to contemplate federal fundlng éolng i

dlrectly and expressly to the state courts themselves, rather
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_thankindirebtly through LEAA.

Unquéstiohably, we have reached a point now where én~
interrelatidhship exists between the state and federal
courts and between the state courts and the federal govern-
‘ment that was unknown and uncontemplated a century ago.

'Thls 1nterrelatlonsh1p is both jurisdictional and f1nan01al

: Therevare other developments pulling the systems closer
ﬁogether.» The Cohference of Chief Justices more and more
,conbérnsritself,with federal mattersfand federal~state
reiatiénships. With the encouragement and support of *he
_Fedefal Judicial Center, Staté—feGEral jﬁdicial councils

have been formed in 40 states. Recognizing an identity in

|  ' many of-thelr concerns, the appellate judges of the federal

~courts have joined state appellate judges in a single,
 J(voluntary association within thé American Bar Association,
‘:And it has been suggested that state and federal trial

;r,judges do the samé.

A s£i11~newer dévelopmeht of potentially'large'signifi~

’gance is the entry into this state—federal plcture of the
“ federal Execut;ve Branch. We have a new Attorney General
who;has repeatediy'espoused the view that the Department of
“JustiCe éhould increaSingly exercise a national leaderéhip;

xrole in'jﬁstice at all‘iévels. He has 'advocated that the

gy
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_Department take the’ 1n1t1at1ve in creatlng av"natlonal

,4'\\,

" policy on justlce"'by brlnglng together local state and
federal groups to collaborate and develop pollc1es to |
‘1mprove the quallty of justlce and the courts at all levels.‘n
To promote this VleW, since taklng offlce in January 1977,:
herhas met with groups of state Chlef Justlces, Governors,
state attorneys general, representatives of The National~

Center for State Courts, ‘and others concerned with justlce

at the state and local levels.; He has establlshed a new

office w1th1n the Justice Department called the Office'for

Improvements in the Admlnlstratlon of Justlce to develop wy«ﬂ”-

‘proposals which w1ll affect state as well as federal courts;
. // ‘ . ,‘

For example, this Office,wwith LEAA funding, is estab—ﬁ
,1ishing-experimental NeighborhoodﬁJustice centers in three

cities with the announced objective of‘establishingvmore;if

these are successful. The~disputes’which will come to theSe v
Centers would otherwise go to state;tribunals'if they'went'

to court at all Thus, the Department of Justlce Seemsito

be assuming somethlng of the role of a mlnlstry of justlce '7

with natlonw1de,.rather;than;strlctly,federal, concerns.A,

Increased centralization and unifOrmityfare‘character—';

‘1st1cs of contemporary Amerlcan life. it is not surprising, S

therefore, that we shou1d also see that phenomenon reflected

1n~our‘justlce systems. At the same tlme that federal

A

Tt,&r‘”




'rules of procedure. Some of this has come about as the
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fjud1c1al power has increased, the state and federal court
~systems are draw1ng closer together- there is a growth in

':-unlformlty andkthe blending of functions. Growth in

unlformlty can be seen in the law being applled and in the

result ofddecisione under the Fourteenth Amendment. In
crimihal cases; as already noted, there has developed a
oloserkrelationsbip between federal and state law enforce-
ment and a further blending of functions between the state
and federalecoutts. . Some forty'states have adopted rules

of civil procedure which are virtually identical to the

dFedetaljRﬁles of Civil Procedure. Greater uniformity in
the laWtof'evidence-may likewise follow the adoption of

the Federal Rules of Evidence. Largely as a result of the

[

‘work of the National Conference of Commissioners on Uniform

State'Laws,kmuch«staterlaw‘has'been revised to achieve a

higherydegree of‘nationwide uniformity. And the Americah.

‘;_Law Inbtltute contlnues its work on the restatements thereby
~encourag1ng uniformity in development of the common law.f »

'It 1s falr to say that the courts of the natlon, both state

and federal, are today dec1d1ng more legal questlons in

ﬁcommon‘than'eVerfbefore. Also, there is greater possibility . -
- now for federal judicial involvement in matterS'which
7formerly would haVe been the exclusxve provmnce of the‘;~

_state courts."



‘szuch a structure would be modeled on the Natlonal Instltute

~19-

Federal appropriationS'are also'seruindftovbgiﬁétthéwti~.
' gystems together in new ways. The federal gouernméﬁﬁiisirf's'di;j@i
investing over $30 million a year through LEAA in qupiéeiffsg,}f_;g
research dirGCtEd‘primarilY‘at mattersrbf state concernQedfhfﬁd
There 1s w1de agreement that federel fundlng for justlce.

research should contlnue, but that it should be broadened fj;fxx??

to 1nclude ClVll as well as crlmlnal Justlce matters, state

and federal The;newly created Federal Justice Research

Fund is a move in that directionmr'That'Fund,kadministered_s
by the Office for Improvements 1n the Adm:nlstratlon of
‘Justice, 1s to be used to support research in all aspects .
of the justlce system, without the LEAArtype of restrlctlons.
Con51deratlon is belng glven to creatrng a new federal

structure to admlnlster justlce research funds,' Ather

“of Justlce, as recommended by the Amerlcan Bar’A55001atlon,
or ‘e contalned w1th1n the Department of Justlce or else~(

'where,_ls as yeteundec;ded,

Federal funds to 1mprove and support state courts ln‘

B other respects are 1ncrea51ngly V1ewed as. a necessrty |

,:because state courts are chronlcally underflnanced by thelrf}‘
own.leglslatures. In a recent letter to the Attorney '9‘i
'General, commentlng on the proposed restructurlng of LEAAy:rwlh*

: rThe Natlonal Center for State COurts endorsed the posmtlonprf,d'
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”of the Conference of Chlef Justlces; that federal fundlng
‘should contlnue for the Natlonal College of the State
;:Judlclary,ffor The National Center for State_CourtS'and-e'

for'theystate Judiciaries; ‘In encouraging such funding :
:_the Centéf*énd‘the Conference offer'warningstandnadﬁdnitions-

-that.federal money must be Supplied to the state courts
,w1th few or no strlngs because of the nature of the rec:p—
olent 1nst1tutlons. The Conference says, for examole,‘
f"there 1s a proper federal role in improving the Justlce

”y’system but it must be performed in a manner that respects‘

uelthe ldentlty and 1ndependence of state courts." While
h;those are laudlble sentlments, s1m11ar admonltlons have
’1[preceded federal fundlng in other areas of Amerlcan llfe.

:tuBut 1nevmtably, federal re gulatlon tends to.follow federal
'1 mone], at least where the money flows in substantial amounts
: over a perlod of,tlme. The bureaucratlc grlp of the fedelalnf

]‘;goVernment,,through,HEW, on the'colleges and the unlvers1— o

. ties of this country rests entirely upon the‘flow of‘federal; '

”deney to'those institutions, sometimes'in‘relatiVelyASmall7

”;amounts to each It'is not clear that,the state courtsf

4’ﬂ[fhWLll be ln any stronger p051tlon to. res1st the federal

‘fpower that follows federal money than the 1nst1tutlons of

'W"hlgher educatlon whlch, llke the state courts, make legiti~

'”.fmate and hlstorlcally well—grounded clalms to 1ndependence.'
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Only a modest imagination-iskneeded to'foresee the
development of federal standards for state courts in order:
for them to be ellglble for federal approprlatlons."And,
of course, once such standards are promulgated, some
arrangements must be provrded to determlne whether they
have been metf. Whlle thls need not in theory lmpalr the
1ndependence of state jud1c1al de0151ons, the appearance
of ‘such 1mpa1rment w1ll be unavo;dable. Any 51mllar klnd
of overseelng»of the federal courts by=Congress or‘the
rExecutlve Would almost certalnly be thought unconstltutlonal;ﬁid
- It would be strange indeed for the state 3udlclar1es to be
:Subject,to greafer federal'authorltyythan are thevfederal_
.’¢ourts. Yet that:prospect’is not far fetched andfnay.i fjn,h;i:f:f"
indeed already'be happening undergpreSent fnndingtarrangeﬁafn,fb;"”“

ments.

ThlS anomalous prospect affords an occasron,‘lf not
a necesslty, to rethlnk the structure of the entlre Amerlcan
vjud1c1ary.f It 1s p0551ble that the comblned effect of all
“the developments ‘noted here, both jurlsdlctlonal and flnan~'

' c1al -w1ll lead us along the route of the Engllsh experlvﬂv

ence. That 1s, one p0551b111ty 1s the emergence of a unltary,
'natlonal sYstem of courts.{ A plau51ble argument can be ,f’ri““fft
- made that thlS lS the dlrectlon 1n whlch all the trends

s‘p01nt.»-The»growthloﬁ‘federal jndrCIal‘power,,thek;ncreasihgfﬁf:“
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"uhiformity in leéal rules, the‘blendihd of functions, and
?the_ﬁecessity’of substantial federaldfunding for state

d» coﬁrts all seem to suggest that eventually a single
d’natlonal system will- evolve. Yet the practical and,Con-

‘stltutlonal difficulties which stand in the way of such

a development are substantial, and it is more likely that

‘some other ‘arrangement will emerge.

One possibility would be a quasi-merger of the federal

‘judiciary with the state court systems. *For'example,

"machinery*COuld be developed within the federal judicial

‘branch to admlnlster federal monetary support for the state

courts and LD lntegrate those courts more closely w1th the

'7lfederal’system. Thls mlght be done in ways which would not

threaten the independence of the state courts, as would

federal executive or legislative supervision, but yet would

‘bring'abOutva‘smootherdmeShing of the#judiciary nationwide.

‘Another possibility, apart from funding considerations,

b ‘;Lies'in“the realloCationiof'judicial business ‘between theh
. systems. Dupllcatlng and overlapplng jurlsdlctlons could d
",Jibe substantlally reduced, and the federal appellate struc—
'ffhture could be rearranged so as to integrate state and
fffederal buSLness in a more efflclent way. The pendlng
“:uiabolltlon of dlver51ty jurlsdlctlon is a move in that dlrec-l

k'i’tlon,'lt would conflne those cases exclu51vely 1n the state

it
i
. }{,/‘
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courts. Another idea along this line is the routing of
II ’;

all state,criminal cases to the U.S. Courts ot Appeals,’

thereby bypassing federal trial court review.

Still other ideas may be gleaned from the judiciall‘
organizations of other federalisms. In Australia and -
Canada, forkekample, all state‘court decisions are review-
able by a federal tribunal which is empowered to decide,
w1th binding force, all legal questrons, state and federal.
In the Federal Republlc of. Germany, there are no federal
trial courts at all; the same, with rare exceptrons,‘rs
true in Australia. The courts of first instance in kboth
‘countries are provided by the states, and cases flow intora

a federal forum only at the appellate level.

Sy
While'these arrangements in'other*countries\may~he

suggestlve, it is unlrkely that any one of them furnlshes

an exact model which would- be feasrble 1n the Unlted tates;

We have our OWI - long—standlng Constltutlonal arrangements

and legal hablts and customs Wthh are llkely to leadlus

to a unlquely Amerlcan scheme of thlngs.‘ e ;‘1' e

The one thlng that does seem clear from the condltlons;;
descrlbed here is that we are 1n a. tlme of trans1tlon. The:

old state—federal structures and Jurlsdlctlons are changlng,_;ag

though the new- forms are not yet dlscernlble. One thlhg ls‘?‘:fi?V =
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was 150 or even 50 years ago; but exactly where this shift-
ing and readjusting and drawing together is leading us is

“uncertain.

I think it ietimportaht fot all of us to recognize
that we are in a transition ﬁeriod. Actions taken or not
etaken over the next feW‘years wili,definitely have an impact’
on theveventual design of the judiciél processes in our ’
'country,& We can, by steps we take or Positions we advocate,
-'elther have a hand in shaping the direction of events, or
events‘w1ll controlfus, It seems preferable to me to try
to address oﬁr situation rationally, and make an effort to
design structures best suited to our sociét§ and to the
7 dohditibns of the late 20th century. Otherwise, we will
simply drift into new arrangements whichvmey or may not be

desirable.

;There’are serious valuesvand,interests which must be
accommodated in any American solution. There are, for
f‘example, values in decentralizatidn; but there are also
, values‘to be‘eerved'by a more efficient integratioh nation—k
'_wide’of‘our'judicial'systems.t'Above all, kthere iswthe
,enormous value +to our soc1ety of the unlque role of the
judges, state and federal Whatever we do, through all: thev
.restructurlng, reorganlzlng, flnanc1ng and streamllnlng, we

«must not 1mpalr that essentlal role, the dec1d1ng of contro-
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versies under law. The courts;must be a place Where ¢itizens: '
can go to have their dispﬁtes with each bthér’or with thé |
ever mofe intrusive other branches of the government~decidedf
by detached, disintérested judgés, applyigg evenhandediy~thg‘
laws and:principles that govern us all. All btherifunéﬁionsf'

of government can be performed by other agencies.

As trial judges in the state courts, you are ih the
front line of the legallsystem. Yoﬁ are in ‘an excélient
position to contribute ideas to the dévelopment of new - . o
structural and procedufal arrahgements. The ﬁationalicc1legé,
of the State Judiciary can also’playvanvimbortant pérﬁ iﬁ
this development. If the best minds of the legal order
‘can be put on this problem, we may emerge frcm this timé,
of transition into a far better judicial system than we.

have yet had.

- DOJ-1977-10 s r,
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