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CHAPTER I

INTRODUCTION: IDSA--SCOPE OF THIE PROJECT

In 1973, "The Other Face of Justice" was published by the.
National Legal Aid and Defender Association (hereinafter referred
to as NLADA), as a result of a grant from the lLaw Enforcement
Assistance Administration, United States Department ovaustice.
That study made available the most compreliensive description of
the delivery of legal services to the pcor. Before that stﬁdy,
there was very little data on the defense function in the criminal
justice system.1 This is not surprising since counsel was not re-
quired in most federal eriminal trials until 19382 and in most
state felony trials until 1963.3 Hence, before the decade of the
'60's there was no need for government to concern itself seriously
with criminal.legal services for poor people. Thereafter, in rel-
atively quick succession, the United States Supreme Court held
that people who could not retain counsel had a right to a lawyer
without expense in appeilate review,4 in police stations during
suspect interrogation,5 and in misdemeanor cases where there is
a danger that the ac¢cused will be sentenced to jail.6 As a result
of these decisions, the need to provide legal
services for people who were criminally charged, but who could not
afford to hire an attorney, was upon state and local governments.

State and local governments reacted in a variety of ways to the

- abrupt change in the law; most went scurrying to find resources

to finance the delivery of defense services to persons accused of
crimes who could not afford counsel. Systems for the delivery of

criminal legal services grew like topsy, on an ad-hoc basis. -



Existing systems had to be quickly expanded to meet increasing case
1éads. Some communities ignored the need; indeed, in some local-
ities it is very guestionable as to whether even the form, much
less the substance, of providing defense counsel when the law re-

| quires, has been met.

This is not to say that before 1963 no jurisdiction provided
for the assistance of counsel in criminal.matters. 'Los Angeles
County, California, for example, had a defender offiée since l9l£3.7
Memphis, Tennessee's, defender office dates back to 1818. The
Cook County, Illinois, defender services began in 1930. In many
other localities, private lawyers were appointed on a case~by—caée
basis for poor people. However, it was not until the middle 1960's
and early i970's that foumalized defénse delivery systems for the
poor extensively expanded throughout the United States, as the
need expioded upon tﬂe scene resulting fiom unequivocal court
decisions reguiring counsel for all criminally accused persons at
all critical stages of the judicial proceeding.8

To fully appreciate the total impact upon our criminal justice
system of this departure from the past, one must realize that in
the majority of felony cases9 and in almost half of the misdemeanor
cases,lo accused persons were unable to afford counsel. According-
ly, fhis gives some idea of the magnitude of the problem confront-
ing state and local governments. Also, it is readily apparent
that indigent defense service agencies represent a subséantial
proportion of criminal defendants in the criminal justice systen.
Hence, the lawyer rebresenting clients who cannot pay légal fees*

is as essential as the prosecutor, the judge and tre police officer

*
Hereinafter sometimes referred to as non-fee paying cases or
clients, :



to the fair operation of the system. If the justice system is

to improve} and it is generally conceded that a good deal of im-
 provement in the criminal justice system is a high priority in
government, then the defense component will also have to improve.
Indeéd, one prominent federal appeals judge has observed tﬁgt most
defense systems for pocr people are woefu}ly inadequate today.l1

In the 1973 publication The Other Face of Justice, 12 the

National Legal Aid and Defender Association published the results
cof a Law Enforcement Assistance Administration funded survey of
the state of the art of legal defense services for poor people as
of 1972. The present study is an attempt to build on that original
work and examine more intensively specific areas of defense ser-
vices. This research effort resulted in an extensive social in-
ventory of indigent defense systems with particularized attention
to the plea bargaining process and case entry.

The collection of social inventory data from 300 defender

agencies provides an update of The Other Face of Justice and an

elaboration of several critical aspects of defense services. An
extended description of early representation and the availability
of support services in defender systems is presented to highlight
the importance of each to the effective assistance of counsel.
Descriptive comparisons of assigned counsel and defender costs are
included to portray the relative costs of each component. . The
response rate of 70% for this study's mail guestionnaire provides
a substantial assurance that these descriptions of defender agen-
cies are generally representative of indigent defense systems in
areas of this country where an organized defender is an impo;tant

component in the administration of criminal justice.



A major portion of the research project was devoted to the

tépic of blea bargaining. Plea neygotiation which leads to a
no-contest guilty plea of nolo contendere plea, or submission of

the case on the probable cause hearing transcript* seems to be by
far the primary procedure for disposing of criminal cases.at the
trial level.13 Indeed, in the view of thg present chief justice
of the Unite@ Stgtes Supreme Couri, the entire judiciai system ig
the United States is dependent upon a high rate of guilty pleas,
such that even a 10% drop in the percentage of guilty pleas would
require twice as much judicial power and facilities than we pres-
ently have available.14

Still, the plea negotiation process that leads to the guilty °
or nolo coﬁtendere pleas is among the more controversial phenomena
in the jusi-:ice.system,15 since the result is usually a reduced
charge and/or a substantially lighter sentence than that ﬁhich is
provided by law for the original charge.16 On the other hand, éome
have suggested that where the bargain offered by the prosecution
is substantially lower than the sentence that could be imposed af-
ter a contest, an innocent defendant may plead guilty to avoid the

chancea of the harsher result.17

Its centrality‘to the criminal
process and to the defender systems in that process required that
it be treated as a separate topic. The analy;is deals with plea
bargaining as a phenomenon which is affected by certain "system"

characteristics, and which influences many dispositional factors.

* _
For purposes of this paper, all non-contested guilty results are
considered to be the same. Although there may be significant
legal differences between the various categories of non-contested
case guilty results, such differences should not have any impact
on this study. '



A second issue considered extensively in the research was

case entry by the defense attorney who represents criminally ac-

cused persons who cannot afford to pay a fee. While this is per-

haps not as controversial as plea negotiations, the case entry

process is a significant source of tension between the private bar

and defender agencies. Indeed, in one location visited as part of .

this study, the case entry process was significantly altered by the

defender agency because of agitation by the private bar. The de~

fender
ty for
formal
fender

should

agency had the decision-making power as to client eligibili~-
its legal services and as a result, entered cases before a
court appearance. However, the private bar thought the dé-
agency too lenient and convinced the judiciary that they

assess eligibility.
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CHAPTER IX

RESEARCH METHODOLOGY

The following is a brief summary of the research procedures
utilized by the project. A more detailed explanation of the re-
search methodology appears in Appendix I.

In summary, the project used mail questionnaires, field visits

to eight localities and court docket studies in eight localities.

A. MATL QUESTIONNAIRES.

Questionnaires were mailed to all organized state and local
defender agencies in the United States for response by the chief
defender, the operating head of the agency. In addition, in larger
offices where the chief defender's role was primarily supervisory
and without actual personal client representation, th= chief de-
fender was asked to deliver special questionnaires to staff attoxr~
neys who were providing the actual representation of clients. One
guestionnaire was designed for attorneys primarily engaged in mis-
demeanor representation and another questionnaire was designed fox

attorneys primarily involved in felony representation.*

B. FIELD VIZITS.

Mail questionnaires can relatively quickly and efficiently
survey practices across a broad geographic area. They cannot,
however, effectively probe social processes and practicés; Face-
to-face interviewing and detailed observation are superior méthods

when the analysis requires in-depth information. The project,

it should be noted that the distinction between what is defined
as a felony and what is defined as a misdemeanor will vary from
state to state. However, it was felt that any such variation
would be slight and not have any impact on the study.



tberefore, made eight field visits in order to supplement, ela-
borate and.intensify the data base provided by the mail question-
_naire and docket studies.

Choosing sites for field visit is a difficult problem for
any fesearch project. Usually the number of field visits is so
small that the sites cannot reliably "represent,” in the statis-
tical sense, all sites. When only eight counties out éf all the
counties in the United States are visited, it is readily observable -
that a representative sample of counties for field research is an
impossible objective. Thus, probability sampling gave way to |
purposive sampling. The sites visited were chosen in order to
maximize the goal of understanding the interaction among key
variables in the research, especially the variables of staff size,
time of entry practices and plea bargaining procedures. Particular
emphasis was given to certain characteristics, such as vafiations
in support services available to the attorneys and in assigned |
counsel's involvement in the delivery of defense services. A por-
tion of the sites was selected along a continuum of support ser-
vices available,.ranging from offices in which defender systems
were well-staffed and provided with ample support sexrvices, to of-
fices in which the attorneys were heavily burdened and carried out
their duties with insufficient support services.

Another portion was selected aléng a continuum of gssigned
counsel involvemrent, from areés in which assigned counsel provide
represehtation in a high proportion of the indigent caseload (High
involvement) to areas in which assigned counse; provide represen-
tation in a small proportion (Low Involvement). This criterion

was used to provide an adequate data base for assessing the relative:
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"costs" of assigned counsel and public defenders. Lastly, selec-~
tion was based on offices' entry practice, before a formal court
appearance or later in the proceedings, and plea bargaining prac-
tices, under or over 60% of their caseload.

'The actual sites visited and the criteria used in their selec—
tion are listed below. The eight criteria are designated numeri-
cally according to the following: (1) Relétively Full Support
Staff; (2) Relaéive Little or No Support Staff; (3) Relatively
Low Assigned Counsel Involvement; (4) Relatively High Assigned
Counsel Involvement; (5) Case Entry Before Formal Court Appearance
(Early Entry); (6) Case Entrxry At or After the First Court Appear;
ance (Late Entry); (7) Guilty Plea Rate for Defender Office of
Over 60% of its Cases; (8) Guilty Plea Rate of Less than 60% of

its Cases.

SITE ‘ CRITERIA
Columbus, Ohio 3, 6
Philadelphia, Pennsylvania 7
Louisville, Kentucky 5, 3
Utica, New York 8, 2
Baltimore County, Maryland 4
Monterey, California ' 6, 2
Las Vegas, Nevada 1
San Jose, California 8, 1

C. THE DOCKET STUDIES.

In addition to eight field visits, dbcket data were collected
from eight jurisdictions.l Docket data usually consist -of entries
made by clerks of all motions, court orders, persons present, find-
ings, verdicts,'jﬁdgments and charges, as part of the permanent
record of the proceedings. It was hoped that this data would

relate known case dispositions to system characteristics, especiall:
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to prevailing plea bargaining practices and guilty plea impact,
when compaied to contested dispositions.

The docket data were collected under the supervision of the
NLADA, IDSA staff, which used students from local 1aw schools and
colleges to do the actual retreiving of the data. This cehtralized
supervision helped encure some standardization across jurisdictions,
for we knew ?hat the natu;e of dockets woﬁld vary from one part

of the country to another.2
(TABLE 1)

D. COKRCLUSION.

The méil guestionnaire data are national in scope and cover
most research questions identified as key guestions by the project.
The data, therefore, became the core of the analysis. 2Additional
data sets were used to elaborate findings from the questionnaire
data and, in a few cases, to explore processes which were not
probed in the questionnaires. All members of the research team
took responsibility for guestionnaire design and sampling strate-
gies. However, the responsibility for data analysis was divided
among staff members according to the three major data sources: one
staff person was responsible for the mail guestionnaire data, an-
other for the docket data, and another for the field. |

Throughout the analysis, the staff met regularly té‘compare
and combine statistical findings which emerged from each of the
data sources. In the end, the study reflects the collective ef-
forts of the staff who, with the outside assistance of stati§tica1

”c0nsultants, have produced this final report.
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. : TABLE 4 -
: . Sample of Felony Casecs from the:
Dockets of 8 Jurisdictions

% Public % ‘Assigned % Rectained Inappropriate_fyr

Docket Dﬁfﬁ?iir CS%ZiSl | C€i?§3} Cascs L{ZLk
Louisville, Keﬁtucky 29% 0 71% - (191)
Baltimore, Haryiand 4.5% 24%. 67% 4.5%  (202)
Colurbus, Ohio 27% ' 3% 43% 27 (178)
Philadelphia, Penn. 49% 6% 29% 16% {201)
Utica, New York 58% - 34s% 8% $1.41)
Monterey, Califérnia 7°% | 7% . 12s 2% {176)
Las Vegas, Nevada . 703 2% 17% 1is  1216)
Qakland, California* 62% 17% 19% 2% i 156)

Total’ . 47s STy 37% 9% 1461
* San Jose, California was substituted for Oakland . .

“‘@uring the field research. .



It is apparent in the following report that "plea bargaining" -
and case entry play a central role in the discussioh. 'The research
was not initially designed so that this would be the case. Rather;
the actual centrality of plea bargaining in the criminal justice
process left no choice but to make it central in the analysis.

The study observed plea bargaining to be an institutionalized pro-
cess, rooted in arrangements and practices going well beyond the
specific bghaviors'and characteristics of defenders. This fact,
more than any other, influenced the analysis and presentation of
the data. It follows that the other data sets -- docket statis-
tics and field materials -- were used to enrich and elaborate the

plea bargaining process in ggfender agencies.
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FOOTNOTES

1. The original intention had been to conduct docket studies
in the same sites chosen for the field trips, all to be per-
formed in advance of the visits. But because of the subse-
quent notification that we would not be able to include the
Alameda County Public Defender Office in the field study, an
untimely substitution had to be made. Eence, we have eight )
docket studies and eight field studies, but only seven of them
coincide; there is a docket study, but no field trip, for Ala-
meda County, and a field trip without a docket study for Santa

- Clara County.

2. Variation in the actual number of cases occurred, mainly due
to variations in population size and crime rate. In two sites,
there were so few criminal cases recoxded that it would have
been necessary to move into preceding record-keeping years in
oxrder to collect 200 completed cases. The decision was made-
not to sacrifice the uniformity of the sampling period in an
effort to standardize the numbers of cases.
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CHAPTER IITI

CHARACTERISTICS OF PUBLIC DEFENDER AGENCIES

This study received a total of 399 responses to mail ques-—
tionnaires sent to all the defender agencies seriing the state
trial courts of this country. The 399 responding defender agencies
represent 70% of all existing defender agencies (573) providing
representation at the state trial court level, according to ‘
the records and other information of NLADA, the professional asso-

' ciation of defender agencies. Included in the respondents are all
defender agencies providing representation in areas with popula~
tions in excess of 1 million persons (24) and 90% of those serving
populations of between 500,000 and 1 miilion‘(445. The non-res-

pondents (174) are primarily located in areas‘with population beibw
50,000 persons. Defender agencies primarily serving federal trial
courts on behalf of persons accused of federal crimes are not in-
cluded in this study becaﬁse of fundamental differences between
the kinds of cases that such agencies become involved in and de-
fendex agencies providing services essentially in state courts.
State and local defender offices become pfincipally involved in
the so-called street crimes, such as simple thefts, robbery, murder,
and rape, while federal defender agencies are more heavily involved
in the so-called whité collar crimes in most localities. However,
it should be noted that the defender agency for Washington, D.C.,
was included in the survey, beqause it has more of the charactex-
istics of defender agencies providing services in state courts
than of federal defenders serving clients in federal district

courts,

A
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Where meaningful comparisons can be made between the results
of this 1975 sur&ey and the 1972 defender survey reported in The

Other Face of Justice, such comparisons will be made. However,

in many instances, the information sought in the 1975 survey was

different from that obtained in the 1972 survey.

A. CHARACTERISTICS AND SCOPE.

Defender agencies, as used herein, are defined as offices
providing non-fee legal, primarily criminal, defense services
under which an attorney or group of attorneys, through a contract-
ual agreement or public employment, provide legal representation
on a regular basis to persons who cannot afford to retain their
own counsel. These defendermééencies serve a particular political
subdivision such as a municipality, a county, a circuit (which is
really a judicial subdivision), or a group of political subdivisions
that is a regional defender office other than a multi-county defen-
der agency where all of the counties comprise one judicial circuit.
They are distinguished frbm an assigned private counsel systeﬁ
which, for the present study, is defined as a method by which dif-
ferent attorneys principally in private practice are appointed by
the court or some other body to represent non-fee defendants on.a
client~-by-client basis. A few of these assigned counsel systems
provide representation on a case-by-case basis through a central
administration which often includes available support staff and
training facilities. Examples of the coordinated assigned counsel
systems afe located in California and Louisiana. Mostiexamples
of these more striuctured assigped counsel systems, howevef, are

found in the state of New York. Assigned counsel systems are
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excluded from the primary data base but will be included in the
comparison of the relative costs of assigned counsel and defen-
~ders.

This study has dichotomized the systems for providing non-
fee iegal services to criminally accused persons into two éistinct
categories —-- defender and assigned counsel. While in most in-
stances these two categories are easily distinguishéblé, some de-
fense systems combine the attributes of both defender and assigned
counsel systems. For example, the private law firm that has a con-
tract with thé surrounding county to provide representaﬁion to non-
fee criminally accused persons conéists of lawyers in private prac~-
tice who are appointed on a case-by-case basis. As used here,
however, they are a "defender agency," because they have a con-
tractual arrangement pnder'which the firmAtakes the bulk of the
criminal cases.

On the other hand, a private practitioner may have a tacit
understanding with a trial’judge or judges in which he will receive
almost all criminal defense appointments. While these practition-
ers may earn a substantial proportion or even their principal in-
come from such appointments, they are included under the category
of assigned counsel in this study, because they do not have a con-.
tract to provide defense services. Also included under the cate-
gory of assigned counsel axe the systems which use a coordinator
or administrator to allocate appointed cases to a limiﬁed, pre-de~
termined and select group of otherwise private practitioners oxr
law firm. The key ingredients that distinguish a' defender agency
from an assigned counsel system are the public .visibility of a |

regular cadre of defense attorneys who are known to provide non-
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fee criminal legal defense services and the fact that they,
- because of public employment, undertake such representation on cén—
tract, |

Even a highly structured and organiied assigned counsel sys-
tem does not have these two attributes. For example, the panel of
attorneys serving Baltimore County, Maryland, is highly structured,
organized and supervised. The panel is categorized as to exper-
ience and skills, appointed to cases in an organized manner, and
the program is administered b§ a central office -~ the defender
agency. Yet, these appointed panel lawyers are principally en-
gaged in private practice for fee-paying clients and do not hold’
themselves out as lawyers for those who cannot afford to hire a
lawyer in criminal cases. Nor do any of the panel lawyers have
a contractual right to any appointments. The panel attorneys may
be excluded from the list at any time, or passed over or ignored
in the distribution of appointed cases. Hence, lawyers on the
ranel are not defenders as the term is used here.

On the other hand, a defender agency which receives its cases
on a case-by~case basis for a specific fee per case may hold it-
self out publicly to be the service for non-paying criminally ac—
cused éersons, and has a written or oral agreement with the court
or appropriate unit of government to provide indigent criminal de-~
fense representation, and thereby establish itself within a commu-
nity as the agency for non-fee criminal defense services. That
agency, though assigned to a case like a private lawyer, and com-
pensated like a_private’lawyer, on a case-by-cgse basis,kwill fall
into this study's definition of defenéer agency as usea here.

In almost all areas served by a defender agency, an assigned



counsel system will go-exist with it, for some form of privéte
bar involvement is usually necessary even in areas with the most
comprehensive non-fee defense agency. Occasionally, there are
conflict—of—interest situations which preclude the appointment of
the defender agency. For example, in multiple defendant cases in
which each defendant implicates the other, the defenses are con-
flicting, and if the two or more defendants require appointed coun- —
sel, the deféndar agency can represent only one defendant.l On |
the other hand, there are numerous areas, both rural and metro~‘
politan, served exclusively by an aséigned counsel system. These
communities or geographical éreas, even today, outnumber those
areas served by a defender agency.2

The 399 defender systems in this study include only those
systems which principally provide representation at the state trial
court level. The Washington, D.C., defender is the exception; it
serves the court system in the District of Columbia, which is a
federal court. Excluded from the study are those defender systems
which exclusively provide representation in juvenile matters,
which are not, strictly speaking, criminal cases.3 Although delin-
quency proceedings are criminally related, most juvenile cffices
have a large proportion of non-criminal matters, such as custody
énd supervision proceedings. Defender systems which exclusively
provide appellate and post-conviction representation are also omit~
ted from the data base, because the experiences of these offices
are unique, and not comparable to offices heavily engagqg in trial
representation. Four state~wiée systems which are excluézvely
appellate defender programs exist. They are‘ldcatéd in Illinois,

Michigan, Oregon and Wisconsin. Indiana has a state-wide office
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providing exclusively collateral attack and post-conviction ser-~
vices at the trial and appellate levels.4 .

Sixteen states provide state-level funding for the operation
of local defender programs. These states are: Alaska, Colorado,
Connecticut, Delaware, Florida, Hawaii, Kentucky, Maryland, Massa- .
chusetts, Minnesota, Missouri, Nevada,5 New Mexico, New Jersey,
Rhode Island and Vermont.* Where the local agency is autonomous,
as in florida, 6; partially autonomous, as in Kentucky and Missouri,
each 1ocalvoffice was treated as a separate agency. Where the lo-
cal or regional office was merely a branch of the state office,
with no autonomy other than that delegated to it by the head of

the agency, the state was approached as one defender agency.

B. DEFENDER SYSTEM CLASSIFICATIONS.

For the purpose of analysis throughout this report, defender
systems have been classified on the basis of the size of the popu-
lation they serve and according to the percentage of that popula-
tion's total criminal caséload in which the defender system p£o~
vides representation.

It was thought that the largest defender agencies, those serv-
ing areas with populations of more than one million persons, shéuld
be distinguished from all other defender agencies serving areas
with fewer than one million persons. These large defendexr agencies
provide representation to a disproportiocnate number of non-fee
paying criminally accused pefsons. They are 19 in number, repre-

senting 5% of the 399 responding defender agencies; yet they pro-

* Since this study, Ohio has become a partially unified state de-

fender system =-- with counties maintaining some degree of auto-
nomy. Wisconsin has also become a statewide defender system,
with a structurally strong state central office.
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vided representation to over 57% of the cases, bcth felony and
misdemeanof, reported as yearly caseloads for the combined 399
agencies. By distinguishing these 19 defender agencies from all
others, the structure, organization and operation of defender a=~
gencies representing the majority of the non-fee criminally accused
in this country will be described. 1In addition, defender agencies
serving similar-sized population areas, afe distinguishable accord-
ing to the percentage of the total criminal caseload in that are;
in which they provide representation. The size of the defender.
agency depends not only upon the population size of the area being
served, but alsc upon the volume of criminal cases assigned to |
the defender agency. For example, the mean staff size for defen-
der agenciés serving areas with more than one million persons is
27.1 staff persons, if the agencies provide representation to few-
er than 50% of the aréa's total felony caéeload. Yet, the mean
staff size jumps to 130.1 if agencies serving the same populatidn"

size provide representation to more than 50% of an area's total

felony caseload. On the other hand; the sfaff;size of defender
agencies serving areas with populatiouns of fewer than one million
persons are not as dramat%cally affected by these caseload per-
centages: thé mean staff size is 5.5 pefsons if the defender

agency provides representation to fewer than 50% of an area's

total felony caseload; it is 9 if more than 50% of an area's total

felony caseload is assigned to the defender agency.

The classification of defender agencies according to popula—f”‘
tion size and the percentage of an area's total felomny caseload
assigned to the defender results in four groups of defender agen-

cies (see Table 2). They are: (1) 93 defender agencies serving
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areas with fewer than one million jpersons and providing represen-
e . tation in 50% or fewer of the area's felony caseload ("small, non-—
centrgl"); {(2) 231 defender agencies serving areas with fewer than
one million persons and providing representation in more than 50%
® of the felony caseload ("small, central"); (3) 6 defender agencies
serving areas of over one million persons and providing represen-
tation in 50% ox fewexr of the area's felony caseload ("large, non-
® | central®™); aﬁd (4) 13 defender agencies serving areas of more than
one million persons and providing representation in more than 50%
of the caseload ("large, central"). At this time, the only large
e metropolitan area which is not served by a defender agency is
Houston, Texas, B
d (TABLE 2)
C. AN OVERVIEW.
® There are currently 573 defender agencies providing represen-
tation at the state trial court level. The 1972 defender survey
reported 650 state court level defender agencies in existence at
® that time. The 1972 study included branch offices of'state de-
fender agencies in the count. The present étudy did not consider
the branch offices as.separate agencies. Hence, this accounts for
¢ some of the drop from the 650 figure in 1972 to the 1975 figure of
;; _ 573. MNevertheless, it is somewhat startling to observe that be-
 ﬁf‘ tween 1972 and 1975 there has not been a sharp increase in the num-
2 g '

ber of defender agencies in the United States, nor even any appre-
'f' ciable increase. Considering that in June, 1972, the United States

Supreme Court for the first time held that the right to counsel for




TABLE 2
Classification of
Defender Agencies

Number of Agcncies

Small and Non-Centzal Agencies 27%
{those serving arewzs with populations of (93)
less than 1 nillion persons & handling less
than 50% of the area's total felony cascload)
Small and Central Agencies . 67%
{those sexving areas with populations of (231)
less than 1 million pwesons & handling more -
than 50% of he area's total.felony caseload}
Lérge and Non-Central Agencies 2%
(those serving areas with populations of - (6)
more then 1 nillion persons & handling less .
than 50% of the arca's total felony caseload)
Large and central agencies 4%
(those serving areas with pepulations of {(13)
more than 1 nillion persons & handling more .
than 50% of the area's total felony caseload)

T100%

Total -

({343)




. sentence of incarceration might result.
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indigent defendants extended to all misdemeanor cases when any
7

These 573 defender agencies employ 5,295* staff attorneys,
both full and part time, to provide representation in geographical
areas that account for approximately 66.4% of the total U.S. popu-
lation.7a Representation was provided in felony and misdemeanor
matters to approximatelyll,041,246 indigent aefendan£s during
1974 by thesé defender agencies. The 19 larger defender agencies,
serving populations with more "than one million persons, provided

8
representation to 57% of those defendants.

D. DEFENDER AGENCY CHARACTERISTICS.

The remainder of this chébfer is based upon.the responses
from the head defender of 39§ defender agencies aﬁd 825 staff at-
torneys employed by those agencies. Data and obkservations from
the field research conducted in eight defender offices will be

interwoven with the narrative.

l. Full and Part-Time Defendexr Agencies,

The majority of defender agencies are directed by a full-
time chief defender. Fifty~four percent of the responding chief
defenders engage in defender work as full-time employment, com-
pared to forty-six percent who are part-~time defender employees.

In the 1972 defender survey, as reported in The Other Face of
9

Justice,” of the reporting chief defenders at that time, 48.4%
were full-time defender employees. Hence, in the three years be-

tween surveys, there has been a definite shift toward full-time

a—
a

5 A
This figure includes an estimate of the staff size of non-
responding systems. See Methodology, Appendix A.
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chief defenders. One-hundred and fifty defender agencies do not
employ any full-time staff attorneys at all. One-hundred and

. fifty-six do not employ any part-~time staff attorneys, and the
remaining 93 agencies employ a combination of both full and part-
time‘attorneys, as reflected in Tabie 3. Thus, 39% of thé res~
ponding defender agencies are entirely operated by full-time staff
attorneys,‘cqmpared to 38% which are composed compléteiy of part-
time staff attofheys. There are 1lll defender agencies which are
comprised of only one part-time attorney, compared with 85 agen-
cies which ocnsist of one full-time attorney; The 359 responding
defender agencies are staffed with 4,737 staff attorneys, of which

19.2%, or 210, of them are part~time attorneys.

(TABLE 3)

In the 1972 survey, almost 3/4 of the staff attorneys in
reporting defender agenciés were part-time defender employees.10
This represents a substéntial change from part~time staff toward
full-time staff, the same directional shift noted for chief defen-
ders. A lawyer would be reluctant to entirely leave private prac-
tice, or entirely forego private practice, unless he were assured
some degree of security in defender employment. Hence, this shift
to full-time defender employment in such a short span of time, 1972
to 1275, would seem to indicate the increasing stability and insti- ‘
tutionalization of defender agencies and increasipg defender aéen—' 
cy professionalism. "Moreoverxr, the shift from part-~time dgfender

agencies to full-time defender agencies by staff attorneys, as

well as chief defenders, is entirely consistent with evolving pro-
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TABLE 3 ‘
Full-Time, Part-Tiac
Status of Defender Agencies

(4727)

[::] No Part~-Time
staff Attorneys

E??g jo Full-Time
=1 gtaff Attorneys

'UIHH A Combination of
Full and Part-Time
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fessional standards for defenders.11

2. Population Universe Served by Defender Agencies.

Most of the respénding defeﬁder agencies are located in
areas with a population of less than 250,000 persons, as shown
in Table 7. Only 31% of the agencies are in areas of more than
250,000 persons. At the extremes, 6% of the defender agencies
serve areas with more than one million persons, and 29% serve
areas with less than 50,000 persons. Likewise, the majority of
defender agencies (55%) consist of three or fewer attorneys, as
shown in Table 5. The larger defender agencies, those with 20 or
more attorneyvs, account for only 11% of the agencies across the
country. Most deferder agencies are relatively small operatidns

designed to serve equally small areas.

( TABLES 4 and 5)

3. Organizational Structure of Defender Agencies.

Seventy-one percent of the reporting defender agencies are
units of state or local government, with the chief defender either
appointed or elected to office. See Table 6. The remaining de-
fender agencies are: (1) private attorneys under contract with a
governmental unit (15%); (2) private corporations providing ex-
clusively criminal and quasi-criminal representation (5%5; or (3)
criminal divisions of legal aid societies which use a private, not-
for-profit form of ofganization (5%). These criminal defense di-
visions of legal aid societies and the private corporations con-

tract with the surrounding government to provide non-fee defense‘



tapLe ¥
Population Size of the Areas
Sevrved by Defender Agencies

Population Size " % of Defender Agencies
Under 50,000 ‘ e . -.29%
50,001 - 100,000 o oL 16%
100,001 - 250,000 . ) 24%
250,001 - 505,000 - ' . 14%
500,001 - 1 million . ' 11%
over 1 million 6% _
o ' (11=399)

* - TABLE J
Attorney Statf Size of
Reporting Defender Acencies

Attorney Staff Size % of Defender Agencies
1 attorney . T ‘ 299%
2-3 attorneys - : : 26%
4-5 attorneys . 13%
6-10 attorneys .. 1%
11-20 attorneys - ) 10%
21-30 attorneys . . . - 5%
31-40 attorneys ' , 2%
41-50 attorneys . - 1%

lover 50 attorneys 3% )
. . (N=398)
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services for a determinate amount of méney, or receive appoint-
ments and fees oﬁ a case-by-case basis under agreéﬁent'with the
court or other unit ¢f local government. This represents a con-
siderable shift from the 1972 survey, where only 59.6% reported
that they were "public employees."l2 This shift from private
defender services to public defender services is a further indi-
cation of a trend toward institutionalization and permanency in
organized @efender services. Usually, it is substantially less
difficult to terminate a one-year contract with a private agency
or law firm that provides non~fee criminal legal defense services
than it is to terminate a public employee.

The public defender variety of agency is found in both large
and small population areas; however, in population areas of over
one million, the public defender type of system is most likely
to exist if more than 50% of the area's total criminal caseload
is assigned to the defender agency, as shown in Table 6., Never-
the less, some of the larger urban areas of this country are served
by the private corporation type of defender system. For instance,
New York City; Milwaukee, Wisconsin;l3 Philadelphia, Pennsylvania;.
Seattle, Washington; Clevelaht, Ohio;14 Cincinnati, Ohio; and
Detroit, Michigan, are among the urban areas served by a private
defender corporation, including the criminal defense divisions
of a legal aid society. The same Table 6 illustrates that privaté)
attorneysiwho contract with a governmental unit to pro&ide repre—ﬁy
ksentation'to ﬁon—fee criminal defendants are not.located in any
areas with more than one million persons. This metﬁo@yof organi-
zing defense services for poor people charged with crimes seems

to be largely confined to rural areas. However, San Diego, Cali~
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fornia, has under consideration such a structure, as do three
out of twelve Phoenix, Arizona, city courts with some misdemeanor

jurisdiction.

( TABLE 6 )

Four of 'the eighit field visit locations of this study were
governmentai public defender offices, serving the counties in
which the office#were located: Las Vegas (Clark County), Nevada;
Monterey County, California; San Jose (Santa Clara County), Cali~
fornia; and Utica (Oneida County, New York. Baltimore County,
Maryland, is part of the pubiiély—funded statewide Public Defénder.
of Maryland, but serves only one county. The other three sites
were all private defender corborations. The Columbus (Franklin
County), Ohio, defender had a contract with the city to provide
representation in the Municipal Court, and received appointed
counsel fees on a case~5y—case basis at the upper felony trial
court level. Louisville (Jefferson County), Kentucky,15 is a pri-
vate corporation receiving state, county, city and federal fund-
ing. Philadelphia, Pennsylvania, as a city, contracts with the

defender office, which is a non-profit corporation.

4, Method of Selection of Chief Defender.

The method of selection of the Chief Defender is cfitical
to the operatiop of the entire defender agency and to its relation-
ship with clients ana the remaining elements of the criminal jus-
tice system. The criminal justice system is féunded upon the ad-

versarial model. It is the defendant and his lawyer against the
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* ﬂ(p-vBILJ
Type of Indigent Defender Agency

q

oL . Public Private Defender Crimiral Divisions
Defender Agencies Defendex Attorneys  Corporztion Legal aid
Small and Non-Cernitral 62% | 15% 10% 4% {(91)
Small ansd Cenitral 71% 19% . 9% 1% {(226)
Large arnd Non-Central 17% - | 50% 33% (63
Large ard Central 62% - . 15% 23% (13)
All pefendex hgencies 71% 15% . o% 5% (378)

- Total Number of Responses= 330 -
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system. Although the judiciary is supposed to be neutral while

the defense takes a strong adversarial posture, the judiciary's
role is considerably more arduous and professionally dangerous.

A vigorous advocate will raise complex issues and moti;ns, protract
and often delay litigation, at times use legal devices that appear *
police and prosecution as obstructive, and will continue the con-
test into the reviewing courts, alleging errors of fhe'judge,
police and prosecution. To continue that vigorous approach re-
quires an independent defender.

At the core of independence is the question of Chief Defender
selection and retention, for if the position of Chief Defender is
insecure and tenuous, it will be difficult for the defender to
provide the vigorous representation contemplated by the adversar-
ial system. Hence, gelection procedures and tenure rules are
crucial to the quality of services provided by a defender agency.16

The chief defender of each responding defender agency is sél—
ected in a variety of ways. They include selection by the jﬁdi—
ciary, the county board, a combination of the judiciary and county
board, a special board, the governor, and both partisan and non-
partisan election. As Table 7 illustrates, most chief defenders
are appointed by public officials. Public defenders are appointed
by either the judiciary, the county board, or a combination of the -
two. Private attorneys who contract with a governmental unit are
usually selected in a manner similar to the public defender, but
with more of an emphasis on the combined selection of the judiciary
and the county board. The chief of a private defénder corporation

is selected primarily by a board; the heads of legal aid societies

with criminal divisions are always selected by a board. The chief
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of the criminal division of a legal aid society is often hired
bf the head of the entire legal aid society. The private corpora-
tion defender, which includes the criminal divisions of legal aid
societies, is required undexr corporate law to be governed by a
board. Occasionally public offices are governed by an independent

board which selects the head defender.
( TABLE 7 )

The State of Ohio has recently passed legislation which calls
for local boards tc select the local defenders in counties wishiﬁg
to establish an organized éefender system. In the fieid studiesﬁt.
three of the eight agencies utilized the corporate form of organi;
zation. In each instance, a board selected the defender to serve
at the pleasure of the board. Elected defenders are included
herein as public defenders. Examples of elected defenders are
found in San Francisco, California, in all the circuits of the
State of Florida, and in Davidson County (Nashville), Tennessee,
as well .s in some places in Nebraska.

The method of selecting a defender results in different con-
ditions of tenure.. Most local defenders (67%) serve at the plea-
sure of the appointihg?body.‘:Thkrhy~one percent of the reporting
defenders serve for a specified term of years, and two pe;cent

have civil service status.

The 1972 survey of defenders reported in The Other Face of
Justice found 15.1% 6f the reporting defenders zppointed by the
l 7 . . ( \\ . 0 s ' .
judicary. In the present survey; judicially appointed defenders

increased to 23%, which indicates some shift toward judicially-
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TARLE %
Methed of Selecting the Head Defender
-~ Independent s38 Judiciary, County
= vdiciax _ SuarNoY o4
Board J ¢ Yy CO\l‘ﬂty Board Board Governcy Elccticon
Government Agericy 16% 28% . 53 37% 43 108 (213)
Private’ Attorneys 15% 13% 35% 35% 2% = { 49)
Private Corporation 88% ‘4% 8% = - -~ {25
Criminal Div./Legal Aid 100% - - e - - { 14)
All Deiender Agencies 26% 23% 105 31% 3% 7% {310)
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appointed defenders.‘ To many, this is alarming, for judiciél‘
~appointment of the defender makes the independence of the defen-~
der lawyer difficult, and is an obstacle to effective representa-
tion.' Vthen a lawyer must depend upon the judge before whom he
practices for his job, he will be inhibited from urging the errors
committed by that judge, from criticizing that judge in other
tribunals. Will the lawyer vigorously contest matters before the.
judge who is.his'employer, compelling this judge/employer to work
long hours and confront difficult, perplexing problems, rather than
taking the easy route of pleading almost all clients guilty?18

The National Advisory Commission on Criminal Justice Standards
and Goals,19 the American Bar Association Standards Relating to

the Defense Function,20

21

and The Wational Study Commission on De-
fense Services all récommena an independent board or commission
to serve as the body responsible for chief defender selection.
The three bodies are unanimous in their recommendation that the
judiciary should take no part in the selection of defenders.22

At the positive end of the selection procedures continuum,
the present survey indicates that 26% of the defenders were select-
ed by a board, while 16% reported that they were selected by a

23
board in the 1972 defender survey.

5. Geographical Area Served.

The geographical area served by defender agencies_ranges from
a part of a municipality to an entire state. Service to part of
a municipality has occurred in.the past under the federal Model
Cities Programs, which in some localities sponsored criminal de~

[

fense services to target areas of a city. Most.statewide defender

programs provide services through a central office and branch‘offi—
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ces located throvghout the state; however, the statewide defen-
der programs in Rhode Island and Delaware provide indiéent defense
services to the entire state through one location. Nationwide,
most defender agencies provide representation to a surrounding
county (49%); 31% of the agencies serve separate court systems

of municipalities as well as the county court system in which they
are lqcated, as illustrated in Table 8. Seventeen percent of the
defender agencies provide services tb two or‘more counties. Only
10 systems; or 3%, serve a municipality, which is normally coter-

minous with the county in question.
( TABLE 8 )

6. Classification of Litigation in which Defender Zgencies
Participate.

Most defender agencies (90%) provide representation in the
indigent felony and misdemeanor cases originating in the area
which they serve. Of theée the vast majority also provide rebrew
sentation in some combination of juvenile, mental health and ap-
pella*e matters, as shown in Table 9.

( TABLE 9 )

In the 1972 defender survey, it was reported that 62% of the
responding defender offices (233) provided representation to mis-
demeanor defendants at the trial 1evel.23 In the current survey
of defender agencies, 92%, or 286, of the responding defender

agencies reported that they provide representation to misdemeanor

defendants, based on 1975 da;a. Comgaring these data from 1972

. L, 24
and 1975, the impact of the 1972 Argersinger decision is apparent

Most defender agencies have expanded their scope of services to



. “TABLE 9
Geographical Area-Served
by Defender Agencies

-

3%
Part of a Municipality 3 (1)
Municipality 3‘_‘(10)
48.7%
. . s vos 31%
Joint Municipalities o 117)
Combination of . 17%
2 or more counties (63)
. 100% -
Total {375)







TABLE 9

TYPEE OF CASES HANDLED BY DEFENDER AGENCIES

Felonies Misdemeanors Felonies, Felonies Felonies,
Only Only Misdemeanors and other Misdemeanors
Only Offenses and other
Offenses
Smali and Non-Central 2% 1% - 5% 92% (89)
Small and Central 1% |- 1% 7% 92% (223)
Large and Non-Central - - 16.5% 16.5% 67% (6)
Large and Central - — —-— 8% 92% (13)
!
All Defender Agencies 1% 5% 2% 6% 90¢% (314)
. !

d

Total Number of Responses = 331

- q1¢ -
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include misdemeanor ‘defendants who, according to the 1972 deci-
sion, are required to have the effective assistance of counsel
if they are in danger of a penalty that includes any period of in-

carceration.

7 . Proportionate Caseloads.

The proportion of defender agency representation to an area's
total criminal caseload varies among systems, as illustrated in

Table 10. -

( TABLE 10)

In felony matters, most defender agencies provide'representation
in more than 50% of all the.felony cases originating in an area.25
Six percent of the defenders provide representation in less than
25% of an area's total felony caselocad, and 9% in more than 90%.
Misdemeanor representation vaires considerably. More than half
of the defender agencies provide representation in less than 50%
of an area's total misdemeanor caseload, with 8% handling less
than 25%. These figures represent the percentage of an area's en;
tire caseload, regardless of the indigency factor.

These percentages do not reflect indigency rates, for most
defender agencies cannot represent.all indigent defendants, be-
cause of conflict of interest situations. Moreover, in many juris-
dictions, private practitioners provide representation, irrespectivi
of conflict situations, in appointed cases, along with the defender

agencies. For example, in Washington, D.C., a private attorney

panel represents more eligible persons by assignment than the



TABLE |O :

The Percent of an Area's Felony an

lisdemecanor Caseload Handled by
Defender Agencies

%4 of Total Felony Caseload ; % Distribution of
Defender Agencies
0-25% , _ : 6%
26-40% 11%
41-50% ' 12%
51-70% 29%
71-90% - 33%
over 90% : ‘ . 9%

(N=352)

%0f TJotal Misdemeanor Caseload

. 0-25% . . R . 18%
- 26-40% . ' oot 20%
. 41-509% . ' 16%
51-70% 18%
71-80% 19%
over 90% 9% .

(N=320)
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defender agency does} In Cincinnati, Ohio, the defender agéncy
_provides representation to the bulk of eligible misdemeanor cases
~and private assigned counsel provide representation in almost all
indigént felony cases. The Columbus, Ohio, defender agency pro-
vides representation in approximately 85% of the non-homicide
felony assignments, and the Jefferson County (Louisville), Ken-
tucky, defender provides representation for virtually all eligible
criminally aécused clients. In Baltimore County, Maryland, the
defender agency provides representation in almost all indigent
misdemeanor cases and private attorneys on an appointment panel
provide representation in almost all indigent felony cases. Hence,
it is usually impossible to determine indigency rates by comparing
defendexr caseloads to the total caseloads in the area served by

the defender agency.

8. Stages of Representation.

The scope of represehtation across the stages of a criminal
proceeding varies among defender agencies, as shown in Table 11.
This Table gives the percentage of agencies which provide represen-

tation at each stage in a criminal proceeding against felony and

misdemeanor defendants.

( TABLE 11 )

More defender agencies provide representation at each stage in a
felony proceeding than in a misdemeanor proceeding. The most
noticeable difference between f&lony and misdemeanor representation
is representatidn at a bail hearing. ‘Only 65%~of the agencies pro-

vide representation at misdemeanor bail hearings, compared with
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TABLE 41

The. Stages of Felony and Misdemeanor Proceedings
In Which the Defender Agency Provides Representation

t of Agencies that Do
Provide Represcentation at Each Stage
Stages Felonies Misdemeanors

Bail/Bond Hearing 72% 65%

(271) (230)
Probable Cause Hearing 84% 64%

(31.8) (209)
First Arraignm:a:nt 71%

(239) N/A
Arraignment on Indictment 85% 79%

(324) (279)

’ Total Number of Rcspbnscs= ‘1152 718




72% which represent clients at felony bail hearings.

Bond hearings are often unnecessary in misdemeanor cases
for various reasons, revealed through the field observations of
eight defender offices. First, many misdemeanor cases are dis-
posed of at the initial court appearance of the accused. For ex-
ample, a person accused of a minor offense, such as drunk and dis;
crderly conduct, can receive a sentence a£ the initial court ap-
pearance cf éime already served. Second, court-established bond.
schedules based upon the charge are more often available in mis-
demeanor cases, permitting accused persons to obtain release pr;or
to an initial court appearance.26 Third, in communities providihg
pre-trial release programs, the person accused of a misdemeanor
is more likely to be released without money bond than in the case
of a felony, even if the defendant does not have a lawyer. Never-
theless, effective rebresentation et the initial bond setting
hearing is often critical to the defense and disposition of the
case,27 and the fact that a substantial percentage of defendants
is not represented at bond hearings is disquieting. For a more

in-depth discussion of this matter, see Chapter IV, infra.

9. Method of Client Assignment to Attorneys

A. staged vs. Continuous
There are several organizational methods employed by defen-

der agencies for the assignment of their caseloads to individual
staff attorneys: staged, continuous, and a combination of both.
Staged representation, variably referred to as zone or hori-
zontal defense,‘is tﬁe method of assigning attorneys to individual
courtrooms and/or specific stages in the criminal proceedings.

One attorney is assigned to handle only the preliminary hearing,
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another to the a;raignment, and soc on. As the defendant passes
from courtroom to courtroom, he encounters a diffefentldefenﬁer
attorney at each stage in the proceedings. Likewise, individual
judges and prosecutors can be assigned to a specific stage and/or
courtroom, and with the defender, form a triad in the processing

of criminal cases. Inherent to staged representation is the pos- '

e

sibility that a defendant may be represented by several attorneyég
before the,dispositioﬁ of his or her case.28 This becomes a prob-
ability in felony matters, and in any case in which there is any
change of courtroom during the pendency of the matter.

The most extreme example of lawyer change with each defendant
court appearance was found in the Philadelphia Defender Office.
There, weekly lawyer rotation of court assignments for staff at-
torneys makes it likely that the defendant will have a different
attorney at each court appearance, e&en if there is no change in
courtroons for the case, with no one attorney providing represen-
tation at more than one court appearance for a defendant. TUnder
this kind of system, a defendant facing a felony charge may have
had many attorneys assigned to his case.

Continuous representation, known as one-to-one or vertical
defense, is the method whereby each defender attornéy is assigned
to individual cases and retains those cases through to their dis-
position. One defender attorney provides representation through-
out all the stages of a criminal proceeding. An example gf thié

A

system of case assignment was observed in the Santa Clara Couy i

i}

Public Defender Office in murder cases. Here, a special task
force of attorneys and all.varieties of support services, all of

which are highly experienced and skilled, exclusively repreéent
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clients £acing murder charges.

As described here, continuous and stage representation are ex-
tremes on a continuum of types of representation. In some agencies,
variations of each type as well as combinations of the two types ex-~
" ist. Staged representation may exist up to a certain stage, after
which a defendant is represented continuously by one attorney.

The decision to use one form of case assignment over another is
usually based upon the belief that one form is much more expensive
than another. Those who follow that line of thinking point to the
attorney/courtroom assignment system as less expensi’vé9 than having
one attorney provide representation from the beginning of the case
to the end of trial. Those who favor the latter system argue that
providing continuity of lawyer representation enhances the lawyer-
client relationship and increases effectiveness cf representation.3o

While it may be conceded that stationing a lawyer in one court-
room eases court scheduling of cases fox that lawyer and reduces
travel time, it would also seem to encoﬁrage duplication of effort.
Each attorney must conduct his own investigation, at igast in part,
if he is going to be proéerly prepared. It is true that in the idea
system each lawyer will pass information on to the next lawye:, but
this requires extensive report writing; also, investigation requires
at least some personal effort on the part of the lawyer responsible
for the case. Also to be considered is the time that should be
spent by the lawy2r with his c¢lient, both to familiarize himself
with the case and with the client. On the other hand, lawyers
working in a staged repregentation setting can become thoroughly
familiar with the case by obtaining all transcripts of prior pro-
ceedings, carefully investigating the case, revieQing the file with
previously-assigned lawyers, and spending considerable time with

the defendant.
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Most defender agencies (63%) assign their staff attornéys

to individual felony and misdemeanor cases, permitting continuous’
representation until final disposition. Only 4% of the defender
agencies assign their staff attorneys to an individual stage and/
or courtroom in the proceedings. A sizeable number of defender
agencies, the remaining 33%, utilize a mixed method of assigning
cases to staff attorneys. Representation in these agencies is‘
staged up to a certain point, such as arraignment, after which
attorneys are continuously assigned to follow the case through

to disposition. This is jillustrated in Table 12.
( TABLE 12 )

The type of method used by defender agencies varies according
0 the size of the office, the court structure served, and whether
the charge is a misdemeanor or a felony. Most small urban and
rural defender agencies assign their attorneys to continuously
provide representation from first contact through to disposition.
Many of these defender agencies consist of fewer than three staff
attorneys. Where the defender office is very small, there is less.
likelihood of specialized assignment, such as to bond court, ar-
raignment call, probable hearing court, trial court, and so forth.
Moreover,“where the court structure is relatively simplified and
there is no proliferation of specialized courtrooms, cases are more“
likely to travel froﬁ the originating courtroom to a courtroom
where the record is kept, makihg it easier for one attorney‘to i
stay with the case throughout the trial proceedings. Thus, travel

' @
time and court scheduling problems are minimal in those areas which

D
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do not have a high degree of courtroom specialization.*
Additionally, the caseloads are lighter, thus obviating

the need for daily availability of non-fee defense lawyers at each

stage in the proceedings. Since these defenders comprise the ma-

jority of the respondents, their sheer number overshadows- the

case assignment practices in the larger defender agancies, those

serving areas with more than one million persons, where lawyerg

are typically assigned to courtrooms and provide staged represen-

tation. Hence, in terms of the defender clientele, most clients

will have two or more attcineys assigned to their cases at various

trials.

‘B. ‘Assignment by Type of Charge

Another manner of looking at the assignment of cases to de-
fender attorneys is by the nature of the charge against the accused.
Some agencies assign attorneys to specifically provide representa-
tion in either felonies or misdemeanors; others assign cases to
attorneys irrespective of the original charge in the case. Most
agencies (57%) assign their attorneys to either felonies or mis-
demeanors; however, the larger defender agency, serving population
areas in excess of one million persons, is more likely to do so.

This is illustrated in Table 13.

( TABLE 13)

A common characteristic of court structure is that there is at
least a division on the basis of court case assignment between
the post-probable cause period and the period from arrest through
the hearing into probable cause to believe there has been a crime
when the accused is first involved criminally. Many courts have
more highly specialized court structures. Even the most simple
use the pre-/post-probable cause division, ‘



TABLE |3

The Method by Which Cases Axe ' .

Assigned to Staff Attorneys

% of Defcnders that
Assign Attorneys to
either felonies or

% of Defcnders that
Assign Attorneys
to both

misdemeanors felonies and misdeneanors
small Defendcor Agencies 55% 45%
(i.e.,; serving areas with {102) {83)
less thet 1 million persons)
Large Defender Agencies 95% 5%
(i.e., serving areas with ‘ {18) (1)

more that 1 million persons)

Total Number of Responses= 204
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Assignment of attorneys to specific types of cases appears to be
an organizétional method used primarily by the larger defender

agencies. Ninety-five percent of the larger defender agencies
assign their attorneys to specifically felonies or misdemeanors,
compared with 55% of the smaller defender agencies.

The significance of the distinction between horizontal and
vertical representation is in client satiéfaction and economics.
All of the defenders visited expressed the opinion that it was
very uneconomical to assign one lawyer to a case from beginning
to end at the trial level because of the distance to be travelled
between courts. Moreover, for the.convenience of case scheduling;
it was thought to be more efficient to assign aklawyer to a court- .
room than ﬁo a case. Then, when the lawyer was engaged in trial,
so was the judge and the prosecutor, assuming, as is usually the
case, that prosecutoré are also assigned £o courtrooms and not
specific cases. In the vertical system, the courtroom, the judge
and the prosecutor will all be at trial at the same time;on the
same case. If the vertical 'system is used, the case may be ready
for trial, the judge and prosecutor ready for trial, and the court-
room open for trial, but the case will not be able to be tried if

the attorney is engaged in a trial on another case elsewhere.

10. Support Staff Availability.

As the complexity of the criminal justice system increases,
the complexity of non-fee criminal defense services increases.
To assist defender agencies in the provision of counsel to the
indigent accused, a variety of lawyer support functions are now

considered essential to perform certain legal, investigative,.
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social and administrative support functions.. Special .categories
of support services found in defender offices incluée:‘investiga-
tors, secretaries, cierks, office administrators, social workers,
and an assortment of persons referred to as paralegals, including
law students and law students with limited practice licenses. The
term paralegal sometimes includes law students, law clerks and
client interviewers. The term may also connote a person who has
had particularized training as a paralegal as a career. The para-
legals may perform a range of functions from the highly complex,
such as the drafting of motions and briefs, to the utterly mundane,
such as running errands.

Particularly in the larger defender agencies, support staff
include non-legal professionals who perform managerial, adminis-
trative and social service functions. A full-time polygraph oper-
ator was found in the Clark County, ﬁevada, defender office. The
Philadelphia Defender Agency employs a part-time board certified
psychiatrist as well as a professional comptroller and a staff of
professional social workers. In short, defender agency support
staff are all those persons other than the attorneys who perform
legal functions as their primary activity.

Support staff perform a variety of tasks related to an agen-
cy's performance. These tasks include investigation, interviewing,
research, counselling, community work, general clerical, secreta-
rial and administrative work, and a host of other activities based
on immediate‘operationai needs. No one function is limited to a
specific type of support staff and all share in providing general
back-up service to the defender attorneys. Thére was a general

agreement among the attorneys interviewed in the field research
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that support staff provide an invaluable service to the defender
agency.
The avallability of support staff varies among defender agen-

cies, as shown in Table 1l4.

( TABLE 14)

Eight percent of the defender agencies do not employ any type of
support staff, not even secretaries. Only 33% of the agencies
employ both secretaries and investigators; 29% employ only secre;
taries. The 1972 NLADA National Defender Survey found that, of thg ‘
respondents to the study (N = 2323), 45% did not employ investiéa—
tors; only 1% did not employ secretaries, and 93% did not employ
social workers.35 The present study, based on more current data
and a higher response rate, found that épproximately 35% of the
defender systsms do not employ investigétors; 9% have no secre-
taries and 84% have no éocial worker staff. Today, 16% of the
defender agencies employ a wide variety of support staff which
includes secretaries, investigators and an array of more special-
ized persons, such as social workers, law students and paralegals.
The availability of support staff varies with the size of
the defender agency. Every large defender agency serving an area
with a population of more than one million persons, employs some
type of support staff, whereas 13% of the smaller defender agen-

cies have no support staff whatsoever, as reflected in Table 15.

( TABLE 15)
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" The Avallability cf Support Staff By
The Method of Case Assignment
(Felonies)
®
. % of Defenicrs
. Performing
_ ) Jail Checks
' ' . e : 9%
° - No Support Staff . . (2)
Secretary Only 6%
ecretary Only ‘ (16)
b . 9%
Combination ) . ()
. e 27%
P : Secretary and *nvesf.l'vatoz: ) . (14)
' : . 16%
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Level of Support Staif Availabilit

No Support Secretary Secretary and., Full Support

Staff | _Only .Combination*r Investigator Staff
Small and NWon-Central 5% : 40% 31% . "16% 6% (93)
Small and Central g% 28% 34% . 162 145 (231)
Larce and Mon-Central - - 67% - 33% (6)
Large anrnd Central - - 15% - 85% (12)
2ll Defender Agencies 3% 29% 30% 17% 16% {3S3)

Total Number of Responses= 343

*  Combinations = these are systems which employ either a combination of secretary
and client cocntact persons (e.g. law students, para-legals, interviewers, social workers)
or investigator and client contact person.. This category also includes the emplovment.

of only client contact .persons.

an investigator. -

None of these systems employ both a secretary and
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A wide variety of support staff is available to only 8% of
the defender agencies which represent less than 50% of the total
. felony caseload in an area of less than one million persons, and
to only 14% of the agencies which represent more than 50% of the
total felony caseload in an area of less than one million éersons._
Defender agencies serving areas of more than one million persons
employ a widg variety of support staff 33% of the time if they re-
present fewer than 50% of the area's total felony caseload and an
overwhelming 85% of the time if the agency represents more than
50% of an area's total felony caseload.

As would be expected, defender agencies serving the more
highly populated areas of this country will usually employ the.
greate;t nﬁmber and variety of support staff persons. The complex-
ity of the urban and metropolitan communities served by these de-
fender agencies, toge£her with the burgeoﬁing caseloads, require
the specialized services provided by support staff. Functions
normally performed by defender attorneys in a small rural communi-
ty are more arduous tasks to the defender attorney in a metropoli-
tan area, who must delegate components of the legal defense func-
tion to more specialized support persons.

For example, a defender attorney in a rural community may
find little difficulty in locating a job for a client who is
seeking a probation sentence because of the defender's gengral
acqguaintance with the business community of the area. The defen-
der attorney in a metropolitan area, on the other hand, may find
it necessary to'seek‘out the assistance of a professional job
counsellor. Support staff are necessary to assist in the com-

plex legal defense of accused persons and are more available in~
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areas in which the defender agency is responsible for representing
- vast numbers of clients each year. However, support staff, par- '
ticularly investigators and secretaries and considered essential
to defense services, While attorneys can and'must perform some
investigation on their own, it becomes expensive for an attorney
to do the work that can be performed by an investigator, who is
usually paid.less than an attorney. Also, attorneys do not neces-
sarily have the investigative skills necessary for effective and
efficient investigation.36 Finally, having the attorney perform
all the investigative services, including interviewing prosecution
witnesses and complainants may result in attorney embarrassment
and conflicts, such as the defense attorney's testifying on behalf
of the defendant to the prosecution witnessesg' contradictory

statements.37

11. Non-~Fee Eligibility.

For the criminally accused to be represented by a defender
agency, he must be determined eligible for non-fee public represen-
tation. Non-fee eligibility varies across jurisdictions. The 19872
National Defender Survey found that 65% of all felony defendants
and 47% of all misdemeanor defendants are unable to hire private
‘attorneys.38 That same éurvey found that there is little uniform-
ity in the criteria uéed to establish eligibility, and that the'
same person found eligible in one part of the country could be
found ineligible for non-fee legal services in another area.39
Field observations of eight defender agencies in this current

stuéy indicate that little, if any, change has occurred in regard

to the variability in the criteria used to determine eligibility.
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Eligibility iz seldom explicitly defined; if defined, gligibility
criteria are oftén ignored. Nevertheless, eligibility 'is often
viewed as a critical issue for any defender agency and its relation-
ship to the private bar and to governmental units cencerned with
taxing and budget. The defender agency cf Monterey County, Cali-
fornia, was compelled to relinguish its pre-court appearance con-
tact with the client because of private bar pressure brought about
by the fear of the private bar that the defenders were too lenient
in determining client eligibility. As a result, at the time of
the team visit to Monterey County, the trial judiciary had recent-
ly undertaken to elicit factual information and determine eligi-
bility, and defender lawyers delayed their entry into the case until
judicial appointment.40
In some areas, the determination of eligibility rests solely
in the discretion of the court; but, in other areas, the defender
agency participates in and even makes the final determination of
an accused's eligibility for non-fee defense services. Seventy-
seven percent of the responding defender agencies participate in
some mainer in the determination of eligibility, as illustrated

in Table 16.

( TABLE 16)
Of those agencies that participate, 25% make the final decision;
39% make the initial detemmination, subject to final review by
the court; and 35% play only a minimal role in the cdetermination
of indigency.

As Table 17 illustrates, the larger defender agencies, those
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TABLE 16
Defender Agency's Participation
In The Determination of Indigency

(Felonies)
% of
Responses
Defender makes f£inal 162
decision ) ~

Defer:der makes initial
decision subject to 25%
review by the court ' '

Defender plays an 23q' B
intformal role R

Defender does not 16
. barticipate ©

Total Ruaber of Responses= 378

“en .
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serving areas with more than one million persons, are more likely
thas the smaller agencies to participate in the determination of
. eligibility. Most of the large defender agencies {80%) which

provide representation in a smaller percentage of an area'; total

felony caseload also participate.

( TABLE 17)

Chief defender selecting authority appears to be related to
whether or not the defender agency participates in the determina-
tion of eligibility. As Table 18 indicates, 72% of the defender-'
agencies whose chief defender is selected by a board participate
in eligibility determination, both formal and informal. This ﬁom—
pares with 60% of the defenders selected by the judiciary or unit
of government, and only 45% of those who are elected officials.
Combining this data with that of the previous paragraphs, defender
agencies which are governed by a board and who provide representa-
tion in less than 50% of‘the total felony caseload originating
in areas with populations of more than one million persons will
usually determine which accused persons are eligible for their

non-~-fee defense services.

( TABLE 18 )

This result is not unexpected. Board control is mogt common-
ly found in private defender agencies, where agency attorneys are
more likely to enter cases without waiting for court appointment
(see Chapter IV). This necessarily will require the attorneys to

determine client eligibility for non-fee services.
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) ’ .Defender Agency's Participation .
in Bligibility Dectermination
{(Felonies)

Defender Agency Defender Agency

Paxticipates Docs Mot Participate
Small and Non-Central © 55% 45% {89)
Small and Central 66% 34s (224)
Large and Non-Central ' 80% 20% (5)
Large and Central 73% 273 (1)

Total RNumber of Responses= 329

of Selection of the Head of the
agency by Participation in
Eligibility Determination

5

Judicial and . Elcection, Partisan Independent Board
Governmental and Non-partisan Appointment.
Appointment 22) {75)
(198) . : .
Agency Participates in N Agency D es Not Particirate

Eligibility Determinaticn 3 in Eligibility Determination
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The question of who has the responsibility for eliciting
facts relative to financial resources and determination of eli-
gibility for non-fee legal services is a critical factor to case
entry and thus, effective representation. This is discussed more
thoroughly in Chapter IV. If a defender does not play a principal
role in assessing at lease preliminary eligibility for the agency's
legal services, then attorney case entry must be delayed until at

least the initial court appearance, or perhaps even later.

12, How Defenders Define Case.

The precise measurement of defender caseloads for comparative
purposes is a difficult task because of the variability in how de-
fenders define "case." If there is ever to be any reliable com-
parison between defender agencies, and if performance measures
and comprehensive planning are to be meaningful, some uniformity
in the definition of a "case" must be arrived at, for "case" is
the principal unit of measure utmlized universally by defender
agencies. The need for more staff, funds, supportive services;
and so on, hinges upon "case load." Hence, it would seem to fol-
low that uniformity of the definifion of "case" would be desirable;
or at least, some way to accurately adjust the various definitions
of "case" between localities so that accurate comparisons can be
made.

The definition of a "case" is usually formulated by defender
agencies for the purpose of keeping owffice statistics, thus meas-
uring in én elementary way their own performance as compared to
previous years and justifying bpdget increases. In the measure

of performance, the most important criterion seems to be the num-
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ber and kind of case disposition. Sometimes trial results are

also given, but they seem to have no measurable impact. Where

the case disposition for the previous budget year rises, this seems

to justify a budget increase for the next year, as though it always
follows that the current year's increase necessarily means‘a case
increase for the next year. Presumably, this formula works fairly
well, at least as long as crime continues to rise, and one can be
fairly confident of that as long as social conditions do not ap-
preciably change and state 1egislatures continue to identify more
and more activity as criminal.

One half of all responding defender agencies define case as
"all charges against a single defendant related to a single ingi-
dent." This is illustrated in Table 19. "All charges or counts
against a single defendant regardless of whether the charges arise
out of a single incidént" is used to defiﬁe "case" by 16% of the
defender agencies. The remaining 28% of the defender agencies
use the "case" as each instance of representation arising out of

a single incident.
( TABLE 19)

The definition of a "case" is less étandard across the larger
defender agencies which provide representation in 50% of the tetal
felony caseload originating in areas with populations in excess
of one million persons. For those defender agencies, no one défi-
nition of "case" predominates. Thirty-six percent of these agen-
cies define casé as “each separate dharge, indictment or informa-
tion"; another 36% as "all charges or counts against a single de-

fendant related to a single incident"; and 28%, as "all charges
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against a single defendant regardless of whether the charges arise '

out of a single incident.®

13. Defender Office Caseloads.

As a result of the variety of ways of defining case for re-~
porting purposes, the following discussion and comparison of
-caseload between defender agencies is not as precise as one would
1ike.- However, the project staff concluded from observation ana
discussion with defenders that the first three definitions of "case"
measure relatively similar work effort, for in a great majority
of situations, all charges against one defendaqt are disposed of
at the same time, whether they arise out of one, or several, inci-
dents. The remainder of the case definition variations, the staff
concluded, are not so out of line as to make comparison totally
unrealistic. The reader must be aware, however, that there is a
lack of uniformity in the definition of "case" among the reporting
defender agencies. ‘

The total trial level felony and misdemeanor caseloads of
defender agencies vary considerably. Agency caseloads per year
range from 7 cases to 200,000 cases, with a median caseload of
430 cases, Table 20 presents the distribution of defender agency

caseloads for the 1974 reporting year.
( TABLE 20 )

Most defender agencies (72%) provided representation in few-
er than 800 felonies during 1974, and 79% provided representation
in fewer than 1500 misdemeanors. Only 6% of the defender agencies

have annual felony caseloads in excess of 3500 per year, and 4%



| TABLE 20
Size of Defender Office's
‘Felony and Misdemcanor Caseloads

Felony Caseloagc - - » 01 Deiendcér ageincies
1-60 ) . i . 20%
61-200 : ) 24%
"201-400 : 13%
401-800 - . 15%
801-1500 T T ) 12%
1501-3500 T ' o "10%
over 3500 ‘ : : 6%

(Nf318)

Misdemecanor Caseload

1-85 - : - . 25%
86-300 ' ' . 26%
301-700 S . 16%
701-1500 - ST 12%
1501-5000 ' PO DI N V1
5001-10,000 . T -1

over 10,000 : . . . N 4%
" ’ ’ K (N=297)
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have misdemeanor caseloads in excess of 10,000 cases per year.

A. Average Attorney Caselocads
In considering caselcad, the significant figure is that of
the caseload per attorney. For when the attorney caseload -becomes

41 Each

excessive, the quality of representation deteriorates.
chief defender respondent was asked to estimate the average number
of felony cases that a typical attorney in his office would provide
representation for each year. The estimates were given only for
those full-time attorneys who are specifically assigned to provide
representation in either felonies or misdemeanors, but not both.

The estimated attorney caseloads are presented for only full-
time attorneys who specifically provide representation in only' |
felony cases. Measures of average attorney caseloads for part-time
attorneys were obtained and are reproduced in tabular form in the
appendix to this chapter, but the part-time status is too imprecise
to permit comparisons. As a result, pait—time caseloads are not
discussed. Part-time atforneys, by their very employment status,
spend a certain percentage of their time on the defense of indigent
cases. Part-time employment ranges from 10% of an attorney's time
to over 2/3 of his time. Also, there is no way to closely estimate
the volume of private cases that a part-time defender undertakes
each year, nor the complexity of these fee-paying cases. The fee~
paying cases may equal the number of indigent cases, or theéy may
account for a disproportionate number of the total caseload of a
part-time defender.

As tc full-time defenders, the majority of chief defenders

(56%) report that staff attorneys who represent only in felonies



provide representation in fewer than 125 felonies per vear, as

- shown in Table 21.

( TABLE 21 )

Another 11% of the chief defenders report that staff attorneys
handle between 125 and 150 felonies each year. Of the remaining
33% who report average full-time attorney caseloads of over 150
felony cases per year,42 46% féport an average attorney caseload
of over 200 felony cases per year per full-time attorney. The
number of 150 felony cases per year per full-time attorney is sig-
nificant because that is the maximum recommended by the National
Advisory Commission on Criminal Justice Standards and Goalsg43
The National Advisory Commission Standards were not available
for the 1972 defender survey: However, for purposes of arriving
at some comparisons, the 1972 survey found that 32% of the report-
ing defender agencies stated that their full-time attorneys, who
provided exclusively felony trial representation had a yearly case-
load of 100 or less; 29%% handled 101 to 200 cases per year; 22%
handled 201-200 cases per year, and 7% handled in excess of 300
cases per year.44 Thus, if the Advisory Commission caseload Stan-
dards are accurate, in 1972, more than 29% of the reporting defen-
der agencies had clearly excessive caseloads, or in excess of 201
cases per attorney per year, with another 39% or portions thereof
as suspected of having excessive caseloads. The present 1975
survey reports 33% of the_respénding agencies as having excessive
caseloads, usinthhe National Study Commission Standard criterion.

It should be further noted that the caseload standards promul-



TABLE 24
Average httorney Cascloads for
+ ".Attorneys hgsigned Specifically to Felonies
{Chiecf Defender Reporis)

Average FPelony Caseload Full-Time
?cr Attorney Attorneys

0-50 ' 22%

51—106 20%

101-125 14%

126~150 11t

151-175 | 9%

176-200 ) 6%

ovexr 200 18%

Total Nunber of Responses— 189 reen e m———
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ge.td by the National Advisory Commission have been criticized
- as being too high.45 Indeed, one is hard put to imagine careful—.
ly investigating every case, as is required by American Bar Asso-
ciation Standards Relating to the Defense Function, if the lawyers
are handling 150 felony cases per year, or 400 misdemeanors per
year.

The repqrted average attorney caseloads for full-¢ime attor-
neys who represent only misdemeanor cases are substantially higher
than in felony cases, as shown—by Table 22. This is to be expected,

since misdemeanors are often much less complex than felonies.

( TABLE 22 )

Fifty percent of the chief defenders report that a full-time attor-
ney provides representation in less than 200 miscdemeanors per
year exclusively, on the average, as is shown in Table 22. How-
ever; 29% of the reporting chief defenders state that their mis-
demeanor attorneys have a caseload in excess of 400 cases per vear
per attorney. And, 13% report that full-time attorneys handle in
excess of 500 misdemeanors per vear with a little less than half
of these chiefs reporting that a full-time attorney handles more
than 900 misdemeanors per year. The National Advisory Commission
recommends a maximum ﬁisdemeanor caseload of 400 cases per attor-
ney, per year.46 ‘

The actual picture may, in reality, be bleaker than the al-
ready bleak situation presented. The maximum caseload figure of
the National Advisory Cémmission assumes adequate support services.

*Even the caseloads that are within the standard range may in reali-



TABLE 2L
Average Attormey Caseload for
Attorncys Assigned Specifically to Misdemeanors
’ (Chief Deferder Reports)

Average Misdemeanorx Full--Time
Caseload Per Attorney - Attorneys
0- 200 - 50%
201~40b 21%
) 1 401-500 ’ 12%
501-600 . 4%
7 601-800 ' 6%
. .801—900 1%
over 900 - 6%

Total Rumber of Responses= 182 .
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ty be -excessive because of shortages of support services. More-
over, when the 1972 survey asked ithe defenders themselves what

they believed to be the maximum caseload per attorney, per year,

- the following was the response:47

MAXIMUK: EFFECTIVE CASELOAD PER
FULL-TIME ATTORNEY i
AVERAGE .
Felony caseload 140 i
Felony caseload without investigators 97
Misdermeanor casrload 2395
MODE
Felony caseload 100

il Felony caseload without inve'stigators 50
Misdemeanor caszload 200
MEDIAN
Felony caseload 100 )
Felony caseload without investigators 75
Misdemeanor caseload 225

Thus, it is readily observable that the defenders themselves
believe the National Advisory Commission figures to be excessive,
particularly the misdemeanor caseload recommendations.

Finally, the National Study Commission on Defense Services
criticized the utilization of total year case disposal figures as
a measure of excessive caseloads. Instead, the Commission suggest-
ed the use of the number of active or open cases each attorney has
at a given time, rather than the total year figures used by the
National Advisory Commission.48

B. Average attorney caseloads in defender
agencies serving areas with different popu-
lation sizes

Using the same reports of chief defenders, Table 23 presents
the average attorney caseload for defender agencies serving areas
with different population sizes. For full-time attorneys, the
reported average felony caseload varies according to the popula-
tion size of the area being served by the defender agency: as

population size increases, so does the reported average attorney



&
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céseload for defender agencies.
( TABLE 23 )

The percentage of chief defenders reporting that their full-
time attorneys maintain average felony caseloads of less than 50
cases per year steadily decreases as the population size 6f the.
area being served increases from under 50,000 persons (52% of the
chiefs) to between 250,000 and 500,000 persons (7% of the chiefs).
In fact, no chief defender from an agency serving an area with a
population of more than 500,000 persons reported an average fullwﬁ;;%
time attorney felony caseload of less than 50 felony cases per
vear. The inverse trend occurs in the highest reported average
attorney felony caseloads. The percentage of chief defenders re-
poxizing an average full-time'attorney felony caseload in excess
of 175 felony cases per year steadily increases as the population
size of the area being served by the defender agency increases.
Only 3% nf the chief defenders from agencies serving areas with
a population size of less than 50,000 persons report an average

full-time attorney felony caseload of more than 200 felony cases

‘per year, compared with 25% of the chief defenders from agencies

serving areas with populations of more than one million persons.
It is in the highly populated areas that excessive attorney
caseloads seem to be the most prevalent, using the ﬁational Study
Commission guidelines to define "excessive." However;_once'again,
the actual situation may;be bleaker thaﬂ‘pr859ﬁﬁe& hyfﬁﬁc,gtatis-

tics above. Rural defender agencies usually find that grea

distances must be traveled beiween the various courts in %
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TABLE 23
Average Felony Cagdeloads per Full-Time Attorneys )
By Population Size of Areca Served by the Defender Agency
{(Chief Defender Reports) ~
I Average Full-Time Attorneay Caseload
Population 0-50 51-100 101~125 126~150 151-175 176~200 >- 200

< 50,000 52% 22% 8% 12% 3% - % (€0)
50,001-100,000 19% 18.5% 18.5% . s . 7% 118 15% (27)
100,001-250,000 8% 23% . 20% 8% 5% 8% 28% - (39)
250,001-500,000 7% 18% 7% Sl 14% 118 29% (28)
500,001~1 nmillion - 16% 16% - 26% 16% 26% (19)
over 1 million - 19% 25%. 19% 12% - 25% (16)
Total Number of' Responsess 189




- 55 =

they appear. Urban courts are often centralized, or if not cen-
tralized, the volume in each céurtroom is sufficienﬁly‘great to
require the assignmeﬁt of one attorney to a courtroom on a full-
time basis, and thus eliminating travel entirely. Moreover, as
pointed out above, the rural defender is the least likely to have
support services, and as a result, cannot efficiently handle his
caseload by delegating some of the work.

In summary, it seems relatively safe to conclude that exces-
sive caseloads for defender agencies are more likely to be the
case than the reported attorney/caseload figures would indicate.

C. Average attorney céseloads for different clas-
sifications of defender agencies.

Since excessive caseload has an impact upon effective represen-
tation,49 it was decided that caseloads should be compared with
the characteristics of defender aéencies to determine if there was
a significant relationship between the type of defender agency and
excessive caseload for thé category of defender agency. Table 24
presents the reported average attorney caseloads for full-time
attorneys assigned to only felonies in defender agencies of dif-
ferent varieties. As the data indicate, the governmental public’
defender agency is the least likely to maintain the lowest average

attorney/felony caseloads.
( TABLE 24 )

Thirty-ohe percent of the public defender. agencies report
average full-time attorney caseloads of less than 100 felonies per
year, compared with 76% of the private attorneys under contract

with the surrounding governmental unit; 41% of the private defender



TABLE 24

Average Felony Caseloads

For Full -Time Attorneys
In Different Defendaxr Agenciles 3

(Chief Defender Reports)

Type of Agency Average Felony Caseload Per Pull-Time Attorney
0-50 { 51-1C0 | 101-125} 126-150 rlSl-l75 176-200 | ovex 209
7 ¢ Bgent : 1,0 '
Public Apedegl a0 | 178 15% 11% 11% 8% 24%  |(123)
cdefenden. . .
Private Attorneys 43% 33% 5% 14% . 0 0 58 (21)
Under Contract
Defender : 32% 9% 183 18% "0 5% 183 )(22)
Corporation . C
Criminal Divisions of 0 33% | 22% . 0 33% 113 ¢ (9)
Legal did Societies ! | | |

. Total Number of Responses= 175
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corporations; and, 33% of the criminal divisions of legal aid

- societies. At the higher end of reported attorney caseloads, 32%.
of the public defender agencies report average full-time attorney/
felony caseloads of more than 175 felony cases per year compared
with only 5% of the private attorneys under contract, 23% of the
private corporations and 11% of the criminal divisions of legal
aid societies. Later in the report, suggestions are offered as- to
why the private defender appears better able to resist pressures

to raise caseloads per attorney.

14. Defender System Budgets.

The funding procedures for defender agencies vary. Govern-
ment agencies receive appropriations thrbugh the iegular state
or local legislative budgeting and appropriation processes. The
private corporations and contracting law firms, are either reim-
bursed on a case-by-case or trial basis, as each client's file is
closed, or on a contractual gross amount basis. Defender agencies
can receive their funding through appropriations or reimbursement;
from state, local and/or federal funding agencies; and, in some
instances, from private sources or a combination of other sources.

The annual operating budgets for 1974 for the responding de-
fender agencies are reported in Table 25. As shown in the Table,
50% of the defender aéencies report annual budgets of less than
$60,000; 32% report budgets of less than $30,000; and 18% report
budgets of between $30,000 and $60,000 for 1974. In an ascending
order, 1l4% of the defender agencies report annual budgets of between
$60,000 and $120,000; 9% between $120,900 and $200,000; 13%, between

$200,000 and $500,000; and 7% report annual budgets of between
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$500,000 and one million dollars for 1974.

( TABLE 25 )

Only 25% of the defender'agencies which reported their vearly
budgets indicated that the total budget includes expenses for
salaries, rent, expert consultant fees, travel and court-related
items. Six percent of the defenders indicated that their budgefs
only provide for personnel. The remaining defenders indicated
that their budgets provided for all expenses except: rent(6%); ex-
pert consultant fees (10%); travel (1%); and a combination of the
above three items, 45%. As to rent and utilities, defender agen“‘
cies located in publiclbuildings such as court hoﬁses, will usu%}ly
not receive appropriations for such items since théy are items ih
a public budget for all housed governmental agencies. Thus, the
budget figures of many defender agencies do not reflect the total
expenditure for indigent defense services in their areas of service,
and should not be used as :the sole indicator of defender activity.
Moreover, the local or state contribution in excess of any state
budget will vary from state to state and county to count.

In addition to a defender agency's regular operating budget,
it is possible to supplement the budget with grant funds from a
governmental or privafe agency, or with voluntary services or work-
study programs. It is interesting to note that the awa;ding of
grants to defender agencies occurs with the greatest %requéncy in~
areas of over oné million persons, as indicated in Table 26.

7o

( TABLE 26)



‘ - ' +  TABLE 2.5 . .
Total Operating Budgek of Defender Agenciest

0 S S PN
s I .t [ N
z ‘ - tgc‘. o W = 0 8’{3 88 Ea'c":‘ -
65| 66| wo6|l 00| 88| 6! 5o | Number
- - - O~ -~ - LR - e G of
Sk| 33| o8| 831 88| 18| £ER
S QO] OO} 0S| OO| 0O} » Responses
1 IS 1 i 81 0
9
Small and Non~Contral 453 17% 122 10.5% 10.5% 1% A% (58
Small and Cenirol 3z2% 17% 1es | 10% 15% £% 2% (196)
Larg2 and Non-Central - - - - 33% 50% | 17%. (6)
Large and Central f - - 8% - 8% - [84% (12)
Total Number of Responses= 283 .
* The budgiets are for the most recent record keeping year including
£iscal and calender yeaxr 1974. :
TABLE 26 .
"Did the Defender Agency Recaive Any Grants
During the Last Record-Keeping Year?™
Yes No
Small and Non-Central 28% 72% (93)
Small and Central ‘ 29% o 71% (230)
Large and Non-Central L B83% . ' 17% (6}
Large and Central 62% 3% (13) .

T Total Number of Responses= 342
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The likelihood of a smaller defender agéncy-increasing its budget
through grant fuﬁds in infrequent indeed. Tﬁese émall'agencies may
not have sufficient staff resources or expertise to develop and.
process grant applications.

Twenty-eight, or 110, of the responding defender agencies re-
ported that their agencies utilize personnel that are not included:
in thg defender agency payroll. These agencies have available,
through other funding sources or agreements; a variety of personnel
to assist in non-fee defense services, including: laywers (9%); law
students (31%); investigators (8%); social workers (6%); office ad-

ministrators (24%); and a ccmbination of all types (22%).

15. staff Attorney Preparation Time.

Each staff attorney respondent was asked to estimate the aver-
age number of work hours, excluding court time, that he spends on

felony and misdemeanor cases. Table 27 presents the responses.

( TABLE 27 )

In felony matters, most defender staff attorneys (51%) will
reportedly spend more than 16 hours, on the average, in the prepa-
ration of a case. TWenty—one percent'reported;y spend an average
of 11-15 hours per felony case and 12%‘spené between 6-10 hours
per case. TFourteen staff attorneys, or 6%, reported an average

"preparation of between 1l-3 hours per felony case, and another 23
staff'attérneys, or 10%, reportedly cdevote between 4-5 hours to
the preparation of a felony case.

The average preparation time in misdemeanor cases is consider-

ably lower than for felony cases. Most defender staff attorneys

I"‘,
§
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TABLE 27
2verage Preparation Time
of staff Attorneys

Felonies Misdemeanors

%—3 hours 6%(14) 1 hour 28%(98)

?TS hours 10%(233 - 2 -hours 31%(107)

6-10 hours 12%(27) 3~4 hours 27%(91)

31-15 hours 21% (49) 5-6 hours 7% (23')

16-25 hours . 16%(36; 7-9 hours 2%(8)

over 25 hours 35%(78) 10-15 hours 4%(15)

Total 100%(225) over 15 hours l%(z)

Total oos (344)
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(59%) report that they spend fewer than three hours in the prepara-
tion of a misdemeanor case. Another 27% of the staff attorneys |
reportedly devote between 3-4 hours to the preparation of a mis-
demeanor case. Only 14% of the staff attorneys report that they
spend five or more hours per case; two staff attorneys (1%5 indi-
cated that they spend more than 15 hours in the preparation of a

misdemeanor case.

E. RELATIVE COSTS OF PUBLIC DEFENDER AND ASSIGNED COUNSEL SYSTEMS.

It has been the custom of those who observe the differing
types of counsel serving the indigent defendant to seek a defini-
tive measure of the relative "costs" of appointed counsel and de-
fender systems. Most often,ta figure called "average cost per
case" is used as the measure of which type of counsel or system
is "less costly," "more economical," or "more cost-effective."

Eight defender agencies were selected for field research to
provide on-site data collection for a comparison of the relative
costs of assigned counsel and public defenders. In all but one
site (Jefferson County, Louisville, KXentucky), private assigned
counsel wersz appointéd to represent a certain percentage of the
non-fee criminal caseload. The level of assigned counsel involve-
ment in each of the sites ranges from under 2% of the entire non-
fee criminal caseload to about 31% of the caseload, as illustrated

in Table 28.
" ( TABLE 28 )

Three of the sites appoint private counsel only where mulfiple’
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Distribution of Docket Sample of Cases
By Type of Counsel

O 10t 20t 30%  40%  S0%  €O%T 76y 8CY  90v 1008
i ] ) ] 1 1 1 i b t

(90) zouisvitle, vy, F — —= ___:v;

{193) Baltimore, ¥d. i = — =

‘ {129) Colurbus, 0. r R - =]

(188) Philadelphia, Pa. [~ - o 1 e =

® (128) Utica, K.Y. 8 i V e e
{

{172} ¥onterey, Ca. -t T IR EE
h om . - g . e q

(192) las Vegas, Nev.

{ . :
{153} oakland, Ca. [ ] ===

Total Necher

® . oF Cases~ 1326 Deferder Dassi@cd Ccunsal E'M:aincd Cotasel
* o {579) ’ {103) - {539) .




- 60 -

defendants create a conflict of interest. Three other‘sites ap-
péint privéte counsel to represent all homicide, rape and other
sensational or publicity-laden cases in which the accused cannot
afford to retain a lawyer. In only one site did the assigned pri-~
vate assigned counsel receive appointments to a thorough mixture
of offenses and defendants; in that site, the defender agency pro-
vides representation in very few felonies bf any type. The defen-
der agency in question did provide administrative services to the.‘
panel of assigned counsel.

In all the sites, both classifications of counsel, defender and
assigned counsel, receive their funding from the same source: a
public agency. 2All of the assigned private counsel and three of
the defender agencies receive their funding through reimbursement,
while four of the defender agencies receive their funding through

annual appropriations; as indicated in Table 29,
( TABLE 29 )

At each site, intensive data-gathering was conducted to yield
the most accurate information on the expenses and the caseloads
of each type of counsel. Fiscal year 1974 was selected for the
time period of comparison, and wehre offices reported on a calendar
year basis, the calendar year 1974 was used. For the assigned
counsel in each of the sites, the nuinber of appointments and actual
reimbursemgnts for fiscal year 1974 were recorded from the appro-

priate data source, the auditor's office. For the defender agency

i

in each site, the yearly caseload and operating expen%@skforﬁfiscal

i

year 1974 were collected from the agency‘igself. A comparisoﬁ of

A\



TABLE A9

Mcthod of Funding of the Defender Agency and

Assigned Counsél in Each of the 8 Field Sites

Source of Furnds Method of Payment
Defender Assigned Counsel Defender Assigned Counsel
Louisville, {ounty No Annual
Xentucky Provision Appropriation
Philadelphia, City and ‘City Annual Reimbursenent
Pennsylvania Y'ederal Appropriation for Actual
' Expenses
Monterey, Couhty County Annual Reimbursement’
California Appropriation for Actual
Expenses
Colurtus, City and City Annual Reimbursenent;
Ohio County Appropriation Flat rates by
by City; Type of Disposition
‘Reimbursement Maximum= $1560
. County '
Las Vegas, County and County Annual Reimbursement
Nevada Federal ‘Appropriation Maximumnm;
. ) " Misdemeancr $ 200
Felony $1000
Murder . $2500
San Jose, County . County Annual Reimbursement
California . Appropriation for aActual
Expenses
Utica, County County Reimbursement Reimnbursement;
New York . Hourly Rates:
$10/hr our of Couri
$15/hr in Court
Baltimore County State State Reimbursement Reimbursement
Maryland : per case. Maximum:
basis lion capital $§ 500
. Capital $1060
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the agency itself. A comparison of the cost and caseload data
colleqted in the eight field sites follows.

éy combining data obtained in the field rasearch, a cost
per case figure for defenders and assigned counsel systems in each
of the areas can be derived. Table 30 presents the data oﬁ the
comparative costs of each type of counsel. As the table illustrates
the relative ,costs of assigned counsel and defenders'vafy from si#e
to site. The widest discrepancy in costs occurs in Philadelphia:
the cost per case for defender is $29.07 and $562.65 for assigned
private counsel. However, in Philadelphia, private counsel is
assigned almost exclusively to homicide cases, while the defender
agency doeg not receive any hcmicide case assignments.

The most similar costs per case are found in Baltimore County,
Maryland: the cost per case for the defender is $83.14, and $99.33
for the panel of private assigned attorneys. In Bal’t:imo::'é.v however,
the defender ggency incurs administrative costs for the assigned
counsel. Caluclations for the other five sites show that the dif-
ference in the cost per case for defenders and assigned private
counsel serving the.same court systems is startling inaeed. In
Monterey County, California, the cost per case for the defender
office is $62.65, and $640.58 for the assigned private counsel; in
Columbus, Ohio, the cost per case to the defender agency is $36.20,
and $372.37 for the assigned counsel. In Las Vegas, Nevada, the
cost per case for the defender office is $80.91 and $657.19 for
the assigned counsel; in Santa Clara County (San Jose), California,
the cost per case to the defender office is $93.25 and $367.05
for assigned counsel. Finally, in Utica, New York, the cost per

case to the defender office is $108.48 and $219.68 for the assigned
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counsel.
( TABLE 30 )

‘One would have to conclude from this cost per case daﬁa that
the defender method of providing representation to the non-fee
criminally accused in these seven sites isvsubstantially more eco-
nomical than the assigned private counsel system. The discrepanci
in costs for the two types of counsel is more apparent when the
data is merged from all seven of the sites. Then, the cost per
case to the combined seven defender offices is $42.53 and $424.69.
for the assigned private counsel appointea to non-fee cases in the .
same seven'sites.so

A summary analysis of these cost per case figures reveals
that a cost effectiveﬁess assessment must take into account the
scope of services provided by the defender agency and the assigned
counsel, a comparison of the kinds of cases represented by each
type of counsel, and the method of disposition for their respective
caseloads. A cost gffectiveness analysis which does not include a
specification of these factors cannot determine that the cost per
case for assigned counsel and defenders is for comparable services,
caseloads and dispositions. For‘instance, the widest discrepancy
in costs per case for the two types of counsel occurs in Philadel-
phia, an area in which the assigned private counsel are appointed
primarily to murder cases and other sensational or publicity-laden
cases. Furtherﬁore,‘in Balitimore County, Maryland, where the costs
per case for each type of counsel are the most similar, the panel

of private assigned counsel 1s appointed to a thorough mixture of
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TABLE 20
Comparative Cost Per Case for Defenders .
and Assigned Counsel in 7 Field Sites
(1974 Reporting Year) -
Defendey . Assigned Counsel
Site Budget Cascload Cost Per Casc Budget Cascload Coct Per-Caze
Philadelphia, Pa. $2,826,600 57,218 $29.07 $1,145,561 2036 $582.83
Yonterey, Ca. 365,498 5,742 63.6% 84,556 132 640.58
Coluxhus, O. 233,A48 6,454 36.20 45,429 122 372.37
Las Vecas, Nev. 399,218 4,934 80.91 126,180 192 $57.19
San Jose, Ca. 1,632,876 17,510 93.25 185,358 505 367.05
tica, N.Y. 103,704 956 108.48 4,174 19 219.¢8
Baltimore, Md4. 180,091 2,165 83.14 96,061 967 99.33
All Sites $5,741,635 134,980 $42.53 31,687,319 3973 $424.69
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all types of offenses and defendants. Moreover, the docket data
obtained from these seven sites indicates that the assigned counsel
~go to trial in a higher proportion of their cases than the defen-
ders, as will be discussed more fully in Chapter V. A higher trial
rate-(zs% of the assigned counsel cases and 13% of the defénder
cases) coupled with the appointment of assigned counsel to differ-
ent types of cases may explain the dissimilarity in éosfs between.
assigned counsel and defenders, and militate against any conclu-
sions ébout which type of counsel is mofe economical. If trials
take more attorney time and if the more serious offenses require.a
host of support functions to the defense, such as investigators or
expert witnesses, it would seem to follow that the assigned counsel
system, in.which appointments to the more serious cases and trial
dispositions are high, would be appreciably more expensive than

the defender systems.

An alternate method of comparing tﬁe relative costs of defen-
der systems and appointed counsel systems is to concentrate on
total indigent defense system expenditures and the apportionment
of them to the two classifications of counsel. Table 31 presents
the comparative proportions of indigent defense caseloads and

expenses for appointed counsel in seven of the field sites.
( TABLE 31 )

When all appointed counsel expenses are merged, they represent
22.7% of the total expenses for indigent defense in the seven sites.
But when all appointed counsel cases are merged, they account for

only 2.9% of the total indigent defense caseload in the seven sites.



TABLE 3%  °

Comparative Proporticns of Indigent Defense
Caseload and Expenscs for Appointed Counsel in eash Jurisdiction

From Annual Figures for 1974

3 of % of _

Juriesdiction Indigent. Indigent Ratio of Cases

Caseload Expensces to Expenses
Comnty e SR 1:1
S.ficféry. 2.((1):) 3.%% 1:2
§23agzgas' 3};22) 24.0% . . ‘ 1:6
onta e 16.3%'1 . 119
2§;§§Z§§§a ziizz) 18.8% 1:9
pemreyivnia o) 2080 Ry
Jurizéictions 2@?463) T22.7% ‘ 118
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The average proportion of appointed counsel expenses exceeds the
average proportion of cases by almost eight times. By examining
the iﬁdividual figures for each site, it doés seem to cost a de-
fense system more money to maintain an appointed counsel segment
than to have the defender agency handle the majority of indigent
criminal cases. The panel of assigned counsel in Baltimore County,
who were appointed to 30.9% of the surrounding area's indigent
caseload, received 34.8% of the area's total indigent defense bud-
get; while the appointed counsel in Columbus, Ohio, accounted for
only 1.39% of the indigent representation and received only 16.3%
of the total indigent defense expenditures. The figures indicate
that there is a substantial cost in supporting private bar involve-

ment in indigent defense work.

F. SUMMARY,

The preceding section has presented a composite picture of
defender agencies serving the state trial courts of this country.
From the data, it is readily observable that there exists a variety
of relatively complex structures identified as offices or agencies
to provide defense services to persons charged with a crime who
are unable to employ their own attorneys. Because of the recent
development of the concept of legal representation for all persons
charged with a crime, ore may confidently predict that the full
panoply of defender agencies has yet to be reached. As yet, there
is no final agreement as to which variety of defender agency is
best Able to provide high guality criminal defense services at the
lowest cost. Howéver, the data available indicate that in terms

of cost, the organized defender office provides the lowest cost



- 65 -

i
H
i

cost per case. Hopefully, however, this is not dispositive 6f
the issue, for of paramount importance is the quality of service.
Indeed, if the quality of service sinks to too low a level, a con-::
viction cannot stand.Sl

It was somewhat startling to £ind that since the 1972 defen-
der survey there had not been any increase in the number of or-
ganized defender offices. However, there was a definite shift from
part—-time defenders toward full-time defenders, and a shift from
private agency systems to public agency.systems, which seems to
indicate a trend toward institutionalization and relative perﬁan—
ency for defender organizations.

However, it appears that a 'substantial number of offices is
undertaking excessive caseloads and devoting inadequate time to
the preparation of cases, according to accepted standards, as well
as what the defenders themselves report as maximum effective case-
loads and preparation time. Many offices are understafﬁed in sup-
port services, which also adds to the already burdensome caseload
levels. Accordingly then, one must pause to ponder the quality of
legal defense services for the poor in criminal cases. Much of
the data regarding caseloads and inadequacy of support staff tend
to indicate that the legal services provided for poor persons in
many areas is of a low quality.  Much of the remainder of this re-
port addresses some aspects of this problem, for instance, the ‘
timing of case entry by non-fee criminal lawyers and the manner in

which they dispose of cases.
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Average Caseloads for Part-Time
Attorneys VWho Handle Only Felonies
(Chicf Dcfender Reports)

Average Felony Caseload % of Chief Defenders
Per Attorney

0-50 ' 41%
51-100 29%
101-125 " 108
126-150 _ _ 8%

. 151-175 B 6%
~ 176-200 ' -. 2%
over 200 , 4%
100%

Total Number of ﬁesponses=l$3

hverage Caseloads for Part-Time
Attorneys Who Handle Only Misdemeanors
(Chief Defender Reports)

Lverage Misdemeanor % of Chief Defenders’

Casecload Per Attorney

0-200 81y -
201-400 . R ¥ X
401-500 3%
501-600 14
| 601-800 ’ o
over 800 . 1%
100%

Total Number of Responsce=l47

\S



Average clux*}( Caselqad fgr rart-lime ‘x’\ttox'\oy“ ®. ®
in Diffﬂrent Types ef endex Agencics
Average Felony Casecload Per Part~Time Attorney
Type of Agency ) 0-50 { 51-100 ] 101-X25 | 126~150 [ 151-175 | 176-200 | over 200

Defender - 35% 28% 14 8% 0% 1% 5% (86)
Private Attorneys 47% 30% 2% 9% - 2% 5% 5% {43)
Uncer Contract ' '

. Defender 46% 36% 18% 0 0 0 0 (11)
Corporation
Criminal Divisions o | o 0 50% 0 50% 0 ((2)
of Legal Aid Societies

. Total Number of Responses= 142

Average Felony Caseloads fox Part-Time Attorncys'
in Agencies Serving Arecs of Different Population Sizes

i

Pepuiation . Average Part-Time Attorney Caseload
. 0-50 51-100 101-125 126-150  151-175 176-200 > 200

< 50,000 54% 243 2% 6% 4% 1% 2% (e6)
55,C01-100,000 23% 32% 15% 15% 3% 6% 6% (34)
150,001-250,000 21% 38% e% 4% 17% 4% 8% (24)
230,001-500,000 14% 57% - 14% 14% - - (7
500,001-1 million 100% - - - “ - - (2)
over ! million - - - - - - - (0).
Total Numbexr of 133

responses=

= 89
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2. See also Lynch-Neary, B. and Benner, L. The Other Face of
Justice, National Legal Aid and Defender Association, Washington
D.C. 1973, pp. 38-~39. Argersinger v. Hamlin 407 U.S. 25 (1972).

3. For a brief description and characterization of the juvenile
court, see In Re Gault 387 U.S. 1 (1967); Fox, S. "Juvenile
Justice Reform: An Historical Perspective", 22 Stan. L. Rev.
1187 (1970); Paulsen, M. "Juvenile Courts, Family Courts, and
the Poor Man", 54 Calif L. Rev. 694-698 (1966).

4. Collateral attack remedies, such as Habeas Corpus and post
conviction action and the like;, are remedies available to the
accused in addition to the appellate remedies. They differ
from appellate remedies in that matters not appearing in the
original trial record may be raised as well as effective assis-
tance of appellate counsel.

See also Stone v. Powell 428 U.S. 465 (1976).

5. Clark County (Las Vegas) and Reno, Nevada have defender
offices independent of the state agency.



6. Lynch-Neary, Benner, supra note 2.

7. Argersinger v. Hamlin,407 U.S. 25 (1972).

8. The 399 responding defender systems provide representation
in geographical areas in which the total U.S. population is
141,019,000. The 1975 estimated U.S. population is 212,302,000,
U.S. Bureau of the Census, Statistical Abstract of the United
States 1975 (96th edition) Washington, D.C., 1975, p. 5.

S. Lynch-Neary and Benner, supra note 2, at 17.
l1o0. 4. at 1le.

11. National Advisory Commission on Criminal Justice Standards
and Goals, Courts, 13.5, pp. 263-264, 13.7, 267. American Bar
Association Standards Relating to Providing Defense Services,
3.2 pp. 36-37.

12. Lynch-Neary and Benner, supra note 2, gt 16.

13. Wisconsin recently enacted a state defender bill that will
result in the termination of the contractual arrangement between
the City and the Legal Aid Society and the emergence of publicly
employed defenders for the City.

1l4. Cleveland,Ohio, is also in the process of shifting from a
private defender agency to a County defender agency as a result
of recently enacted Chio legislation.

15. The Columbus, Ohio, contract with the private legal aid
society agency has also recently been terminated and a county
defender agency is now in its place.

16. See American Bar Association Standards Relating to Providing
Defense Service, 14, pp. 19-22; Standards Relating to The Defense
Function, 1.1, pp. 171-178; National Advisory Commission on
Criminal Justice Standards and Goals, "Courts,” 13.8, pp. 268-9.
17. Supra note2 ,at 17.

18. ©See Dimock. E. "The Public Defender: A Step Toward a
Police State" 42 American Bar Association Journal 219-221 (1956).

200 1o‘§, pp. 19_22-
21. Guidelines for Legal Defense Systems in the Unuted States,

National Legal Aid and Defender Association, Washington, D.C.,
1976, pp. 506-507.




- 71 -

22. Courts, p. 268; Providing Defense Services, p. 21;
Guidelines for Legal Defense Systems in the United States,
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CHAPTER IV

DEFENDER CASE ENTRY

A. INTRODUCTORY NOTE.

The representation of indigent criminal defendants begins at
various points in the proceedings against the accused. 2Although
the trend in constitutional case law has been toward the require-
ment that public representation be provided poor people virtualiy
from the time of arrest to rel,ease,1 the reality strongly suggests
otherwise. Indeed, rarely does one find a lawyer for an indigent
client at the police station immediately after the arrest for police
interrogation consultation.2

For purposes of this discussion, thé undertaking of legal re-
presentation in a case by the lawyer is categorized as early and
late eﬁtry. Of course, there is no such dichotomy in actual prac-
tice, and entry that is late cannot be defined in absolute terms
nor with precision. However, for the purposes of this study, it
would appear that a meaningful distinction can be drawn between
degrees of early and late undertaking of client representation.
For the purpose of this report, early undertaking of client repre-
sentation is case entry at the police station interrogation and
the witness-suspect confrontation, and sufficiently in advance of
the initial court appéarance to be prepared adequately for that
court appearance. It is entry at least by the time a complaint
is filed against an arrested person.

Concededly, the term "adequately prepared" is itself imprecise,
Where the initial courtAappearance is~within 24 hours after the

arrest and includes also a probable cause proceeding, it may be
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impossible for the defense lawyer to be adequately prepared even

- if he undertoék the client's case at the police sEation level and.
worked continuously to the hearing. The police may have developed
the case over a period of time and spent weeks gathering evidence
before making the arrest and the defense lawyer may find it impos-
sible to meet that prepération, even at the prcbhable cause hearing
level, in 24'hours. But at least the defense lawyer can take an
advocate's role in determining conditions of pre-trial release and,
if tactically sound, present dbgent arguments for a continuance

of the probable cause proceeding.

On the other hand, this is not to say that late entry, entry’
at or after the initial court proceeding, is too late in a legal
sense so that the trial is fatally tainted and a réeversal likely,
if the .defendant is convicted.® But late entry, as defined here,

often does have a detrimental impact upon the defense.

B. EARLY ENTRY IS NECESSARY FOR EFFECTIVE REPRESENTATION.

Consider the plight of one accused of a misdemeanor, the sort
of minor misdemeanor where a conviction would result realistically
in a jail sentence of a day or two, or even a week. That indivi-
dual may appear in court within one to three days after arrest, or
in some rural areas, several days after arrest. In most jurisdic—
tions, counsel for thé poor person does not enter the case on be-
half of the defendant until at or after the court appearance, for
entry must a&ait judicial appointment. Where coﬁnsel and defendant
meet in court for the first time, and the charge is a minor mis~

) i
demeanor, the right to counsel enunciated in Argersinger V. Hamlin5

is no more than an eﬁpty gesture. Consider the alternatives con-

7y
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fronting the defense. The accused person may plead gu;lty and per--
haps receive é sémtence of time already served. In that case,

the misdemeanant, with a sigh of relief, scurries from the court-
room immediately. Or, the defendant may receive a sentence of
additional time, 24 hours, two days, or whatever.

But what happens in the case of a defendant who is innocent,
persigts that he is innocent or has a viable defense? In many in-
stances, time will be necessary for counsel to adequately prepare
the case. AHence, a continuance will be necessary. In that event,
the accused, if he cannot make bond, will remain in jail until the
new court date, a week later, two weeks later, sometimes even a
month later. Even if the defendant is acgquitted at the next court
appearance, his incarceration period during the continuance delay
may exceed any sentence that might have been imposed upon an imme-
diate plea of guilty; his victory, then, is in the very sense of
the word, a pyrrhic one. The total incarceration time awaiting
trial may easily exceed the post-sentence incarcerated time upon
a conviction following a plea of guilty. To one confronted with
such an alternative, and who cannot meet the conditions of pre-
trial release in a jurisdiction that does not provide counsel un-
til the court appearance, the right to counsel is at best a meaning-
less gesture, and at worst, viewed as a ¢ruel hoax that further
alienates the accused person from society.

The defense lawyer cannot be the vigorous advocate for the
accused, for he does not know the case; instead, the lawyer plays
the role of the bargainer at the outset, and not a very effective
one at that, because the impediment of his unfamiliarity with the

case and the client precludes even effective .plea bargaining. Iron-
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ically, though it would seem obviously essential to have the ac-
cﬁsed represented well in advance of the initial court appearance
in misdemeanor cases;, this survey found that only 15% of the clients
of the reporting defender agencies had their cases undertaken by
the defender in advance of the initial court appearance. '

Of course, these situations might be somewhat alleviated with
the liberal use of alternatives to money bond, as a‘coﬁdition of |
pre-trial reiease. But relatively very few courts have very ex-
tensive alternatives to money bond practices. And even when there
is a liberal use of alternatives to money bond, not all poor peo-
ple charged with misdemeanors can obtain conditional release pend¥
ing trial. In any event, éven for the bonded defendant, delay of
the case to another day works a hardship, and unnecessarily burdens
courts, unduly delays case disposition, and discourages civilian
witnesses and police officers. Thus, not only is the defendant
harmed, but the entire system suffers because of the delayed entry
of defense counsel for poor persons accused of crimes.

Concededly, pre-~court appearance case entry by the defense
lawyer does not assure that the case will be disposed of at that
first appearance. éut at least when the lawyer undertakes the
representation early there will be an opportunity to be prepared
at the initial court appearance and to dispose of the case satis-
factorily. Courtroom entry destroys any possibility for proper
preparation for that initial appearance. '

The problems are similar for the poor person charged with a
more serious crime in a jurisdiction that utilizes a probable cause

hearing procedure similar to that employed in Coleman v. Alabama.

In many jurisdicitons the lawyer is not appointed until the day of
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the hearing. The probable cause hearing must be delayed if coun-

. sel is to be éroperly prepared, or the hearing held with counsel
unprepared. In many instances, however, the matter will in fact
proceed with counsel appointed only moments earlier, or unprepared
counsel, on the basis that the probable cause hearing is not dis-
positive of the issue of guilt or innocence. But unprepared defense
counsel at the probable cause hearing can have an adverse impact on
the trial, fér valuable discovery opportunities are lost. Also
lost is the possibility of perlmanent recordation of key witness®
testimony at a chronological time much closer to the occurrence,
when the memory is freshest and stories less likely to be irrevo- .
cably fixed that at trial, which is likely to be months léter.

Moreover, another ramification of appointing counsel as late
as the preliminaxy hearing occurs when a key prosecution witness
testifies at the probable cause hearing, and later becomes unavail-
able for txial. In that event, state law may properly provide that
preliminary hearing testimony of such a key witness can be intro-
duced against the accused at trial providing the accused was re-
presented at the probable cause hearing.7 Because of this poten-
tiality, ineffectual cross-examination by an unprepared defense
counsel at the probable cause hearing may devastate the defense
at trial.

Unpreparedness for the initial hearing to set bond for both
and felony and misdemeanor charged client may also severely hamper
the defense. In that situation, the defense attorney has no appor-
tunity to contest any unfavorable conclusions of the bail bond in-
vestigator, if the c¢ourt utilizes such a person, or the police

statements and prosecutor's recommendation. Nor can defense coun=-
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sel effectively present convincing evidénce that the terms of pre-
trial release.should be within the reach of the accdsed, or pre-
pare viable alternatives to money bond as a condition of pre—triaIA
release. Investigation of family and community ties, job situa-
tion, and so forth, must be done in advance of the hearing. Of
course, defense counsel can move to lower bond at a later time
when he is better prepared. But judges are often reluctant to
overrule their brethren in the preliminary court , or to assume

the risk of bonding out a previously incarxcerated suspect.

But even if the bond terms are altered to facilitate release,
often irreparable damage has been done by even a relatively short
period of incarceration in the pre-trial stage. The accused may
lose his job, the family is disrupted and the stigma of jail in-
carceration attaches. Perhaps the most devastating damage is the
delay of investigatory activity where the cooperation of the ac~-
cused is necessary. The assistance of the defendant is gsually
more critical in appointed cases than when counsel is retained,
because of the lack of investigatory resources for appointed coun-
sel, and because of the usual racial or ethnic and social differen-
ces between the lawyer and the indigent client and the client's
friends and relatives. The lawyer needs the client to assist in
moving about the community, to identify witnesses and to gain the
confidence of potential witnesses. Possible loss of favorable
witnesses and the dimming of the memories of other witnesses who
are found, can obscure any possible defense.8 Studies indiqatek
tﬁat defendants incarcerated in the pre~trial stage are conviqteé\
more often than unincarcerated'accused persons éwaiting trial.9

And when conviction occurs, the person who awaited trial in jail

I
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will suffer a more serious penalty than his convicted counterpart
who was free thle awaiting trial.lo

Finally, all of the advantages of police station representa-
tion are lost for the poor person who must rely upon cocurt-appoint-

ed counsel, whether the client is charged with a misdemeanor or

a felony. While Miranda v. Arizonall provides that an arrested

person who is subject to police station questioning ﬁus£ be pro-
~vided with counsel, the reality is that the suspect must await the
initial court appearance for counsel to be provided. Very few
localities have a system which makes available counsel on a régular

basis for poor people at the police station. This despite the

holding in United States ex rel. Williams v. Twomey,12 in which
the Court ﬁeld that a police advisement that included the statement:
"We have no way of furnishing you with an attorney, but one will
be appointed to you, if you wish, if and when you go to court,"” was

fatally defective. (For a contrary holding, see Wright v. North
13)

Carolina.
In short, for poor people who are arrested, delaying entry of
the lawyer until court appointment is simply inconsistent with the
Miranda concept. Yet, in spite of the Miranda ruling, this present
study presents convincing evidence that there has been little ap-
preciable movement in this country by defender agencies to system-
atically provide lawyers at the interrogation stage of the prosecu-
tion or at any period prior to the initial court appearaﬁce that
encourages meaningful advocacy at that appearance. |
As critical as it is to provide counsel at the police statiomn
for the interrogation of a suspect, it is equally as important to

have counsel at the police station for the witness-suspect identi-
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fication confrontaticn. Of course, in Kirby v. Illiﬂais,14 the

. Court held thet the right to counsel does not attech in fhe wit-
ness-suspect confrontation situation unless the suspect has been
formally charged. However, the affluent person may have his law-
yer at the lineup. The lawyerless suspect at the police station
lineup is at a distinct disadvantage, and the entire truth-finding
proccess of the trial is irreparably impaired. The witness-suspect
confrontatioﬁ may have a number of highly suggestive ingredients
discernible only by experienced counsel, which can result in
irrevocable mistaken identifjcation. Without the presence of coun-
sel, such suggestive procedures will remain forever lost and never
presented to the jury.15 By the time that the suspect stends before;
the bench and his counsel appointed, the guilty outcome is a fore~-
gone conclusion, for the identification will become more irreversi-
ble with each court appearance. Indeed, the presence of counsel
for the suspect at the police station may in fact prevent use of
suggestive techniques, for defense counsel can point out proper
procedures and encourage police to conduct a fair lineup and can
contribute immeasurably to the integrity of the enktire judicial
proceedings that follow. But that opportunity is never exploited
according to the results of this study.

In summary, the right %to counsel, the right to effective
counsel, for poor people is often illusory, because by the time
the court-appointed lawyer enteres thevcase, a whole host of prob-
lems may have arisen that defeat effeqti&e rep;esentation; ones ;

that could have been avoidedfby timely entry into the caee by “the

defense lawyer. o .

The affluent accused will have his attorney at the police sta-

4



tion immediately after arrest. Perhaps, the attorney has even

- begun representing the more affluent client even prior to the
arrest. Then the attorney will be able to observe and monitor the
witness~suspect confrontation and suggést changes in the confron-
tation procedure that will more nearly assure fairness. Counsel's
advice will also be available for the police station questioning
of the suspect. Investigation can begin immediately, and counsel
has the opportunity to be fully prepared for the initial hearing
on bond and even demand an eariy probable cause hearing.

The defense attorney .who enters a case before the initial court
appearance can even play a part in the charging process, pointing’
out weaknesses in the state's evidence, or producing evidence of
the defendant's innocence. Perhaps the plea bargaining process
can begin even before the charge is filed, with the suspect gain-
ing immunity in exchange for'his cooperations iwth the prosecution,
which may also enormously benefit the prosecution as well as the
defendant.

At stake also is the question of confidence in the system by
the accused and the public. Can an accused person have assurance
that his judicially-appointed attorney will be vigorous and as in--
dependent as retained counsel? 8Studies indicate that clients of
defender agencies, and the community, believe that their court-
appointed counsel is not as ihdependent of the judiciary and the
prosecutor as the privately-retained counsel, and does not vigorous-—
ly represent the client. Appointed counsel, whether it be a public
defender or a private-practice‘lawyeq does not often have the con-
fidence of his eiient, to put it mildl‘y.16 |

Perhaps a lack of confidence is inherent in any system where



the client does not freely choose his lawyer, but instedd has a
lawyer who is a government employee without charge. The appointed
. counsel who tries the patience of the judge, presents complex mo-
tions and issues, refuses to waive a jury and/or plead guilty, en=-
gageé in protracted litigation, and substantially increaseé the
risk of reversible error, may not be reappointed in other cases,
or if a defender, is apt to lose his job. Of course.thét is not
the case in most situations; but nevertheless, this is the image
that ﬁany poor people have of court-appointed counsel; he simply.
cannot be as independent and as vigorous as retained counsel.

While this lack of confidence may be inherent in any situation
where a person is provided with a free lawyer, the problem is .
heightened by reliance upon judicially appointed lawyers to the
defense of people too poor to retain their own attorney, for the
fact of judicial appointment itself may be a signal to the distrustf
ful defendant that the appointed lawyer is too closely associated
with the judge to act as an effective advocate against the state.
That may well be another result of delayed entry into the case.

Besides protecting the interests of the accused and contribut-
ing to his confidence in the system, early representation is an iﬁ—
portént ingredient in the establishment of the attorney-client re-
lationship. Where the lawyer is with the accused throughout, the
accused can have more confidence that his lawyer is thoroughly
familiar with the case. Furthermore, the lawyer and the'defendant
will have more time to become acqguainted.

Lastly, and perﬁaps most importantly, early representation
is an indicator of a high guality defense for the accused. Regard-

less of the disposition, early representation ensures that contested
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matters and ggilty pleas reflect the effective operation of a

high guality defense for the accused. Regardless of tﬁe disposi~
tion, early represenﬁation ensures that contested matters and guilty
pleas reflect the effective operation of a fair system of justice.
In a system such as that found in the United States, where the af-
fluent criminally charged person is generally represented by coun--
sel immediately after arrest, the criminally accused who cannot
afford to hire a private attorney should likewise have the early

assistance of counsel if equality under the law is to be achieved.

C. SURVEY RESULTS.

Although early entry is often critical foz the defense, only
213 of the defender agencies reported establishing initial contact
with the accused in felony cases before a formal court appearance,
including police station contact.

The situation in misdemeanors is even bleaker. There, only
15% of the defender agencies reported case entry prior to the ini-
tial ¢ourt appearance. A .slightly higher percentage of misdemeanors
were reported to have been entered after the initial court appear-
ance (22%) than in felony cases (19%). Yet, those relatively
simple cases are the ones that can, and should be, disposed of

quickly, at that initial appearance.

(TABLE 32)

As Table 33 illustrates, both small and large defender agen-
cies which provide representation in less than 50% of the surround-
ing area's total felony caseload generally establish first contact

with the accused more often before the first court appearance than



TASLE I

Time of Entr:r for Felony and Misdemeanor Cases

( Regorted by Chief Defenders)

A

-Felony Cacas

Miscdemecanor Casas

Befcre First Couxrt Appearance . . 21% 153

At First Court 2Zppearxance ' . 66%' 62%

Between Pirst Court Appearance and Trial 13% 22.7%

At Trial 2 - W3%
. 100s ) 100%-

Total Number of Responses=. 341

317
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similar-sized defender agencies handling more than 50% of an area's
total feldny éaseload. Thus, 40% of the large non-central defender
~ systems, compared to 15% of the large central 6nes, and 23% of the
small non-central defenders, compared to 19% of the small, central
ones; generally make first contact before the first court appear-
ance of the accused. Thus, the results would seem to indicate

that higher caseload reduces the opportunity for eariy ﬁase entry.
When the caseload pressures compel a reduction in services, the
first services that are eliminated are police station representa-
tion and the opportunity for competent representation at the ini-

tial court appearance.
( TABLE 33 )

D. HOW DEFENDERS AND CLIENTS MEET.

To anyone familiar with the defender scene nationally, it
comes as no surprise that for poor people charged with an offense,
the attorney-client relationship in most jurisdictions does not
arise until at or after the initial court proceeding. Accordingly,
the information on delay of entry merely confirms what the casual
observer already knew. What is important to understand, however,
is what accounts for this critical delay phenomenon, so that it
may be corrected. To assist in uncovering an explanation, the
chief defender's questionnaire asked the respondent to iﬁdicate
in which of the following ways felony cases usually come to the
office's attention: foutine jail checks, courtroom detention cell
checks, assignment of cases by a judge or judicial representative,

or request for services by accused persons or their families and



Table 33
Defender Agency Entry
as to type of agency © e

Felonies * Misdemeanors .

Small and
Non-Central

ﬁ 82)

(72)
Small and
Central
(204) (185).
Large and |
Non—-Central
(s) (5)
Laxrge and .
Central -
(13)

- . . . . - ..

in7: " Earlier {i.e., before first
2% Court Appearance)

Later (i.e., at first Court
Appearance or later)
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friends.

In regular defender activities, "routine jail checks" are
procedures by which the defender agency is able to examine arrest
lists and/or to seek out eligible persons who are arrested and
awaiting their first court appearance in police stations or central
jail holding cells. Courtroom detention cell checks occur on the
day of or at‘a court appearance of the accused, and take place .
at the courtroom holding cells used for the accused who are incar-
cerated furing the pre--trial stages of the proceedings. This pro-
cedure will usually be followed by a courtroom appointment by the
presiding judge or some judicial representative.

Several defender agencies, notably those in California, may
enter a case upon request of the relatives or friends of the accused
or even at the request of the client himself before the arrest.

However, most, 71%, of £he chief defenderxrs, reported that
their agency usually received cases through judicial assignment,
or courtroom detention cell checks; of that group, only 15% entered
cases before the first court appearance. On the other hand, 13%
of the respondents said that jail checks and requests were the usu-
al method of receiving cases; but of this group, 58% entered cases-

before the first court appearance. This is illustrated in Table 34.
( TABLE 34 )

The data confirms what one might expect, that a defender
agency which relies on judicial assignment for its receipt of cases
is less likely to enter cases before & court appearancé than is its

counterpart which makes regular jail checks or receives requests



! . TABLE 34 .

o
Agencies Receive Cases and Entry Time

. {felonies)
R % of Defender Agencies
: R with Pre-Court Entxy
Jail Checks and ** ° . 58%
Family Recuests . . {15)
Judicial Assignment .- . 15%
and Detention Cell Checks . (42)

- Total MNumber of Responses= 297
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from outside the justice system. But what factors might account
for the fact éhat most defender offices rely upon judicial assign-~
.ment and that only a few perform jail checks?

Many defenders interviewed who wait for judicial appointment
beliéve that they have no authority to enter the case without ap-
pointment. Moreover, it is convenient to meet the client for the
first time in the courtroom, for this reduces the améun£ of time
the lawyer spends of the case, since all clients are initially con-
tacted at a convenient, central location where the defender office
is also located. Where judicial assignment is not reguired, it is
possible that available support staff would facilitate the perform-
ance of jail checks, since these support persons can perform jail
checks more readily that staff attorneys. And, as Table 35 indi-
cates, it seems to be'true that defender agencies with a wide var-
iety of support staff are more likely to perform jail checks before
a court ébpearance than are the defender agencies which have no

such staff.
( TABLE 35 )

The observations in the field phase of the research support
this finding: the offices which performed regular jail checks em-
ployed non-lawyers whose principal task was to interview clients
in the local jail. However, even though the performance.of jail
checks does result in earlier entry than court appointment, the
indigent accused is still unrepresented in the critical police
station setting immediately after arrest. No khown defender agency

provides police station representation on a regular basis. But
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TABLE 35

The Availability of Support Staff
By the Method of Felony Case Assignment

- -

To Defender Agencies

% of Defenders.

% of Defenders

° . Performing " Relying upon
. - . Jail Checks Appointment
No Support Staff 9% 91% {23)
Secretary Only les 843 (o7
Combination R 1 3 " T9l% (102)
Secretary & 27% 73% {(51)
Investigator :
Jide Vaxiety of- 16%

-Support Staff

-» 84% (49}

-

Total Number of Responses== 322
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jail checks do significantly advance the time of defender case
entry. |

Drawing on the field research data, it appears that the struc-
ture of the court system served by the defender agency and’the geo-
grapﬁic relationship between court and jails is an important factor
in the performance of regular jail checks by the defender staff.

If the court system is decentralized, the temporary aeténtion fa-
cilities may be decentralizéd as well. The implications of such
decentralization are that when scattered police station holding
cells are used for pre-court detention, and these jails are dis-.
tant from a court and the defender agency office, regular checks
of the jails become less feasible. On the other hand, in a central-
ized court/detention system, if the lock-up jail, where all detained
persons are held awaiping a first court appearance, is located in
or near the courts and/oxr defender agency, the defender staff
should have an easier time in performing routine checks of the de-
tention facility.

A field trip to Santa Clara County, California, provides an
excellent example of a centralized jail for defendants awaiting
their initial court appearance facilitating early entry. Here,
there is one jail in the county, which is adjacent to the court,
which detains all persons accused of a crime who cannot make bond.
The defender offices are also only across the street from the jail.
Since there is little or no travelling time involved, ana cnly one
central holding jail, stationing a staff person in the jail is
feasible. Therefore, the defender agency serving- -that county
easily perform resﬂnar jail checks and interviews potential c}ients

before a court appearance. Another factor which may operate against
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the defender agency conducting regular jail checks is the distance

between the jail and the defender office. Part of this may result

from the fact that the county compels the defender to use county

facilities in the courthouse. But that was not the case of the
Philadelphia defender, a private agency that rents its own'space.
Its offices were close to the courthouse in downtown Philadelphia,
but relative;y far from the holding jail.

The field research also pointed to the importance of consider-
ing the performance of jail checks in conjunctiokvith the defender
agency having respersibility in client—eligibiiity aetermination.
The Santa Clara County defender not only performed jail checks, but

it also determined which accused persons were eligible for their

defense sefvices; this was the only office visited during the field

research which usually entered cases before the firsg@ourt appear-
ance of the accused, .In Monterey County, when the defender deter-
mined eligibility, he also entered the case early. But when that

responsibility was shifted to the court, early entry practices ter-
minated and case entry was delayed until court appearance. In all

other observed svstems, judicial determination of eligibility as a

characteristic was consistent with the characteristic of late entry.

This field observation confirmed the mail survey results. Ac-
cording to the data from the mail questionnaires, a defender agen-
cy's involvement in eligibility determination, either as sqle par-
ticipant or as principal participant, rather than the juéicia:y
JQetermining eligibility, is essential to the agency's making first
contact with thé accﬁsed before a first formal court apperarance.
This fact, when joined to the relationshiiﬁbetween entry at a pre-

appearance point and jail checks, also makes sensékin a logical way,
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because those agencies which must rely ﬁpon judicial dgtérmination :
of eligibility aﬂd appointment cannot make first contact until at
or after the first court appearance. Of course, if a defender a-
gency has the authority to enter a case without the formalities of
an actual judicial appointment, that ayency is entirely free to
undertake the case prior to a court apperarance, and then must
determine eligibility without reliance upon the judge. The defen-
der agency which has the authority to determine whetl:. ' a given
client is eligible for the office's service would seem to have an
immense advantage over the agency which can make pre-court contact,
but is still not officially appointed until some other agency makes
the eligibility decision; for in the latter case, the defender may
not be willing to commit scarce resources to a case to which, at

a later time, he may not be appéinted.

From Table 36, one can observe that the majority of defender
agencies which both usually perform jail checks and determine client
eligibility in fact ehter»cases before a formal court appearance
by the éécused.' In this same Table, it is important to note that
when a defender agency participates in the determination of eligi-
bility but does not perform regular jail checks, entry before a -
court appearance is rare. Hence, participation in eligibility de~-
termination by a defender agency does not guarantee that pre-court
entry will occur; it only increases the likelihood of pre~court‘
entry when it is accompanied by regular jail checks. If jail
checks are not performed, entry time is similar, whether an office

participates in the determination of eligibility, or not.

( TABLE 36 )






. - Table 36
Percentage of Defender Agenci€s With Pre~Court Eatry
By Method of Case Assignment and Partlcipation in Eligibility Determination

29) (143) i (1)

Defender Parxticipates Defender Participates . No Participation -
and Performs . and Cases Received ' " and Pexforms - and
Jall Checks ) Through Judicial .o Jail Checks
Assignment <,
. : e ' ©* Total Nurber of Responses= 287 ’
: : Percentage With Pre=Couxi Entry . : B "

[::]' Percentage WithALater Entry :

. ewan

N .
~ o

\4..‘/'
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E. TIME OF FIRST CONTACT AND DEFENDER SYSTEM ORGANIZATION.

Pre-court répresentation is more prevalent in defender agen-
cies which ure characterized by specific organizational attributes
For instance, defender agencies governed by a board are the most
likely of all types of agencies to begin .representation before the
first court appearance of the accused. As Table 37 illustrates,
24% of the defenders selected by either an independent or county
board usually provide representation before a court appearance.
Fewer of tﬁe defender agencies, 19%, in which the chief defen@er
is selected by the judiciary or unit of government, begin represen-
tation that early. Defender agencies whose chief defender is elect-
ed are the least likely to being representation before the first
court apperarance of an accused. Only 14% of them do so.

There are a number of explanations for board-selected defen-
ders to have a higher incidence of early case entry. The board
insulates the defender from official criticism, and the defender
is better able to withstand the complaints of the police.and jail
authorities and the prosecutor.17 Also, the board-selected defen-
der is more likely to be with a private agency and as a result is
not compelled to use pﬁblic office facilities which may be remote
from the client community and police stations. The private agency

is free to locate the offices where they choose.

( TABLE 37 )

Finaily, where the agency is private, which necessarily means
it is governed by a board, the lawyer is usually freer to undertake

the case without judicial appointment. Where the judiciary selects



TABLE 37 s
Entry Time for Defernder Agencies

Using Different Methods of Selagction

(Felonies)

% of pefender
. . Agencies with
Pre-Court Entry

=63

Independent: ) 24% 7 .

Board i (15)
Judiciary . l2s. =66

. (8)
Judiciaxy- . 18¢ =28
County Board . )

. : 24% =82

County Board

nty Bo X (20) -
Governor 12?1) =8
Eleétion ) . 14?3) =22

. Total Number of Responses= 289

& . .
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the defenders, or participates in selecting the defender, he may
be reluctant fo interfere with the judicial case aﬁpoiﬁtment pre-
rogative.

Defender agencies which organizationally assign their attorneys
to specifically provide representation in either felonies or mis-
demeanors are not as likely to establish first contact before the

initial court appearance, as illustrated in Table 38.
{ TABLE 38 )

This may result because the attorneys are assigned to court-
rooms, such as felony jurisdiction courtrooms or misdemeanor juris-
diction courtrooms, rather than to clients or to cases. This is
an obstacle to early entry because the lawyer is anchored to the
courtroom. Alsc, organizing attornej assignments to either felonies
or misdemeanors encourages the same result. Such specialization
is a characteristic of the more urban areas where there are many
judges and courtrooms. Eence, it is administratively impossible
to know which courtroom a defendant will be assigned to, or which
member of the defender staff will be assigned to the case. A fel-
ony trial call or a misdemeanor trial call is facilitated by lawyer
assignment to the courtrooms specializing in misdemeanor or felony
cases. Case entry at the police station or jail cell level does
not easily lend itself to sorting out the felony from the misdé~
meanor suspeéts, because in the pre-trial stage neither the police
station nor fhe J2il personnel usually distinguish between the two
categories of suspects. Thus, it is readily obéervable that the

organizational structure of many defender agencies militates against



TABLE 38
Hethod of Assigning Attorneys
to Felonies By Entry Time

% of Defenders with
Pre-Court’ Entry

~Ixttorncys Assigned 4%
to Felonies (15)

Attorneys Not 27%
{20)

Issigned to Felonies

Total Number of Responses= 180
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early case entry.

_ F. CONCLUSION.

Among the most significant factors observed in field visits
and éleaned from questionnaire responses which delay defender
entry into cases 1s reliance upon the court for appointment to cases
If pre-court appearance case entry by the defense laWyef is an es-
sential ingredient of effective representation, and there is im-
pressive authority that is, then defenders must end their reliance
upon judicial appointmeﬁt and judicial determination of eligibility.
For those two ingredients seem to be the principal obstacles in
the path to early entry.

Appointment of counsel for indigent defendants by the trial
judge has a long histpry, and was the general practice in many
courts throughout the United States in serious cases long before

Gideon v. Wainwri_ght.l8 And, like many things with a long histoiy,

the system of court-appointed counsel has been accepted largely
without critical analysis. As a result, today, in the majority of
jurisdictions, even where an organized defender system is available,
it is accepted without question that lawyer entry into indigent
cases 1is delayed until the first court appearance or later.

In many states, legislation provides for appointment of coun-
sel upon the first court appearance. But this should not prevent
an attorney from entering a case earlier, where the accuéed is
indigent. That is, a legislative provision that states:

the judge shall- '
(2) advise the defendant of his right to counsel

and if indigent shall appoint a publig defen-
der or licensed attorney at law ...
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merely addresses the situation of the defendant whe has no attorney
at the court proéeeding. Nothing in such provisions shbuld pre-
vent an attorney from taking on the case before the first court
appearance.zq The lawyer, whether free or retained, should be
able to take on a client as soon as the client wants the lawyer's
servicgs. Indeed, at least two states, California and Colorado,
by statute specifically authorize entry upon the request of an
eligiﬁle suspect even before an arrest has been made. Many other
jurisdictiéns have utilized court rule-making power to authorize
pre-court appearance entry into cases by appointed lawyers. Such
rules also require the defender agency to make initial determina-
tions of eligibility for state-provided legal services.21

2mong the techniques used to bring potential non-fee paying

clients into court rule-making power is to authorize pre-court
appearance entry into cases by appointed lawyers. .Such rules also
require the defender agency to make initial determinations of eli-~
gibility for state-provided legal services.22 |

Among the techniques used to bring potential non-fee paying

clients into contact with lawyers prior to the initial court appear-
ance are the following: ;

1. Giving wide publicity to the availability of criminal de-
fense service for poor people suspected or criminally
charged, and its ability to provide representation without
first obtaining court appointment.23 This encourages rela-
tives and friends to contact the defense service immediate-
ly upon arrest of the accused.

2. Daily review of inmates in jail awaiting the first court

appearance.
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3. Maintaining defender staff around-~the-clock in the central
arrest réceiving jail to screen and interview unrepresent-
ed arrestees:

4. Tequiring custodial authorities to contact defender coun-
sel immediately after an unrepresented person is arrested.26

Even if state or local law were interpreted to mean that it was
mandatory for a judge to determine eligibility and appoint counsel,
counsel's determination of indigency early in the proceedings could
be looked ﬁpon as a preliminary or investigative process, with the
final decision to be made by the judge.

An experiment in early representation is now underway in
Cook County, Iliinois, in a project called the Criminal Defense
Consortium of Cook County, Illincis. The Project operates six
law offices in poor neighborhoods of the cities of Chicago, Evans-
ton and Harvey, Illinois, all in the County of Cook. Each office
has an advisory council consisting of persons who reside in the
community. Through the advisory council and the neighbo?hood_
presence of the office, the availability of the project's legal
services became generally known. Family or friends of an arrestee
contact the office immediately after arrest, and, if the arrestee
is eligible for free legal services, representation begins at the
police station level and continues by the same lawyer throughout
the trial stage.

Sometimes citizens contact the office even before arrest and
the Consoftium attorney participates in the surrender of the sus-
pect to the police. The staff attorneys or investigators careful-
ly assess indigency according to relatively strigent standards be-

fore the lawyers agree to take on the case. The Consortium has
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®
all of the defender characteristics which appear to facilitate

® early entry into the case; it is a corporate entity with an inde-
pendent board; it is decentralized with six neighborhocod offices
in poverty communities and in close proximity to community police

e stations; it has relatively substantial support services; Consor-
tium lawyers make their own determination of client eligibility
for free legal services, caseloads can be controlled so that law-

e yers are not burdened with an excessive number cf cases, and client
representation is undertaken without judicial appointment.

The Consortium has only been in operation since June,; 1976,

@ so it is still too early to assess its impact. But the Consortium,
at the very least, has demonstrated that pre-court appearance law-
yer case entry can be achieved on a regular basis.

®

L

@

L

. -
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CHAPTER V

GUILTY PLEA RATES AND DEFENDER AGENCY CHARACTERISTICS

A. INTRODUCTION.

1. Definition.

For the purposes of this study, plea bargaining is used inter-
changeably with plea negotiations. Plea bargaining.is that pro-.
cess by which a defendant and his attorney barter with a prosecutor
with or without the judge as well, whereby the accused pleads guil-
ty or nolo contendere (no contest), or submits the matter for trial
on the probable cause hearing transcript, in exchange for some con-
cession from the state, such as a charge reduction, a dismissal of
some of tﬁe charges, or an agreement by the prosecutor to recommend
a lighter sentence if the judge has sentencing discretion. When
the judiciary is involved in the negotiation process, the.judge may
also make a setnence promise as a condition to the entry of a plea.
In short, the defendant:agrees to surrender his right to contest
his guilt in gxchange for a lesser sentence. All forms of non-
contested disposition which result in a guilty judgment on one or
moxe of the charges will simply be referred to as a guilty plea,
or a non-contested disposition of the case.

The bargain agreement today is much like a contract in commer-
cial terms. A failure by the prosecutor, or the judge, to.perform
as agreed, becomes a failure of performance, and gives the éefen-
dant the authority to withdraw the guilty plea.l However, unlike
a commercial contrac£, extraordinary steps must be taken to assu’e
that the defendant understands the substance ofAthe agreement. The

accused person must be made aware of the possible consequences of
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the plea of guilty and the rights he is waiving when he pleads
guilty, ana the record must demonstrate this awareness.

It is generally accepted that except in a few isolated local-
ities, plea bargaining precedes the entxy of a guilty or nolo
contendere plea. Indeed, in none of the jurisdictions visited was
there found a plea of guilty that was not preceded by negotiatigns

3
for the pleat

2. Extent of the Plea Bargaining Process.

The negotiation of guilty plea dispositions in criminal
cases, commonly referred to as plea bargaining, is a central fea-
ture of the criminal justice system. It is by far the principal
method of case disposition in almost all state courts of this .
country.4 When one considers that many defender agencies provide
representation in excess of 50% of the total criminal caseload in
the areas they serve, it becomes appareﬁt that the plea bargaining
process is central to the operation of defender agencies. In éﬁy
discussions of guiltyipiea dispositions in defender agencies, it
is likely that the dispositions of the bulk of criminal defendants
in this country are being described.

Perhaps no practice in the criminal justice system is as con-
troversial as the plea bargaining process. The opponents of the
practice contend that it presents the danger of coercing innocent
people to plead guilty; permits guilty people to aveoid deseéxrved
punishment and results in inadequate protection of society; encour-
ages police and prosecutors to overcharge; and evokes a widely-
based distrust of the justice system. The proponénts of pléa

bargaining, on the other hand, argue that it is a procedure for
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defendants toc mitigate the uniform harshness of the criminal jus-
tice system and is a cost and time saving device essential to the
criminal process. Some tend to a middle course; they may deplore
the process, but, believing that it is a necessary process, urge
procedural reforms to make the process less subject to abuses.5

Plea negotiations need not always result in guilty plea dis-
position. They occur regularly in the processing of criminal cases
as discovery devices or in ordinary exploration discussions of dis-
positional‘alternatives. Nor need a guilty plea disposition always
be the result of plea negotiations. However, the data obtained on
the field wvisits of this research project tend to confirm that vir-
tually all guilty plea dispositions are the result of concessions
between the defense and the prosecution. Legislative efforts to
limit the availability of concessions for defendants pleading
guilty are rare and are usually geared toward specific crimes.

In one jurisdiction visited during the field research, New
York, limits were legislatively imposed to restrict the éoncessions
that the prosecutors and judge could agree to in exchange for a
guilty plea. However, the prosecution and the defense were able
to avoid the legislatiﬁe limitations by agreeing to proceed by
way of a speedy non-jury trial during which the prosecution would
present uncontested evidence and the judge would find the defendant
guilty of a lesser offense than that permitted by law, as a con-
cession.,

The defense attorney has no choéice in the matter when the
prosecutor wants to negotiate. All offers by the prosecutor to the

6

defense lawyer must be conveyed to the client,” although in many

instances, the negotiation process will be instituted by the de-
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fense counsel. But what is more likely is that both prosecutor
and defense counsel begin the process automatically, and it does
. not make any difference who initiates the procedure.

It is the purpose of this section to describe the settings in
which defender agencies are likely to negotiate guilty pleg dis-
positions and to determine if a pattern of certain defender charac-
teristics coqtributes to higher or lower guilty plea'rafes. The
rate of negotiated guilty plea dispositions for defender agencies
refers to the percentage of their total caseload which is disposed
of through a negotiated guilty plea. In maﬁy of the discussions,
reference will be made to rates of under 60% and rates of over
60%. This dichotomization into under and over rates of 60% was
made at thé median value of the combined rates of all reporting
defender agencies. It is to be considered only as a methodological
device for comparing éuilty plea rates of’defender agencies and is

not intended to evaluate the relative rates of defender agencies.

B. THE GUILTY PLEA: CHARACTERISTICS OF THE DEFENDER AGENCY PROCESS.

1. Introduction.

The negotiation of guilty or nolo contendere plea dispositions
is practiced by all the defender agencies that responded to the
mail questionnaire and those observed in the field research. No
defender responding or observed relies entirely upon trial disposi-
tions for the processing of the criminal cases in the area 'served
by the defender. Nor do defender clients plead guilty without some
agreement with the prosecutor and/or trial judge. The frequency
with which defenders use the negotiated guilty pléa varies; never-

the less, more than 60% of defender agencies report that over .
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one-half of their total felony and misdemeanor caseload is dis-

posed of through the negotiated guilty plea. Table 39 presents

. the percentage of the felony and misdemeanor caseloads of defender

agencies that are disposed of through guilty pleas.
( TABLE 32 )

Reported guilty plea rates in felony cases of under 60% oécur
in 33% of the defender agencies and in misdemeanor cases, in 39%
of the agencies. Rates of over 60% occur in 67% of the defender-
agencies for felony cases and in 61% of the defender agencies for
misdemeanor cases. There is enough variation in gqilty plea rates
to permit a comparison between defender agencies which use the
guilty plea dispositiqn at varying rates. Why some defender agen-
cies rely more frequently on the negotiated gquilty plea diéposition
is the topic addressed in this chapter. The discussion will speéi-
fy conditions under which the guilty plea is used and distinguish
defender agencies according to different guilty plea rates.

The varieties and characteristics of defender systems will
be matched with their corresponding guilty plea rates to determine
if guilty plea rates increase according to certain characteristics
of defender agencies. The major defender characteristics which
will be related to guilty plea rates include: size of agency (attor-
ney staff size and population size of the area sexrved); type of
agency; method of selecting the chief defender; caseload size; and
staff resources, particularly support staff. Since it is assumed
by many that the criminal justice system must dispose of most‘of

its cases by guilty plea rather than trial because of the volume
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. : SR - TABLE 39
¢ . : ‘ Percentage of Felony and Misdemeanor Cases
" Disposced of through Negotiated Guilty Pleas
- (Percent cf Reporting Chief Defenders)
. Guilty Plea Felonies Misdemeanors —l
® . Negotiation Rate % Distribution Cumulative % % Distribution Cumulative | -
0-20% 7% 7% 10% 1%
21--40% , 10% 17% 14% 24%
e ' - 41-60% 20% 372 15% 39%
61-80% 30% 67% 28% ¢ 67%
81-100% 333 100% 33% 100%
S
@ ‘ Total Number of Responses= 340 326
®
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of criminal case;,7 several of the charACteristics examined deal
with size and.caseloa&; such as population served, size of defen-
der agency, case load and staff resources. These are examined

to determine what impact those characteristics have on guilty plea
rates. Xind of agency, such as public office, private defender,
and so on, and manner of selection of the chief defender are also
compared with guilty plea rates to determine their impact upon
guilty plea rates.

It would seem to follow that the independent defender will
have less pressure to plead clients guilty than the non-independent
defender. Police, prosecutors and judges who feel caseload pres-
sure will tend to exert pressure upon the defender to convince the
defender client to plead guilty, for the defender is the direct
link to the client. Also, a high volume of guilty pleas assists
the prosecutor in maintaining a high rate of convictions, usually
a political asset, and insulates the judiciary from risks of being
reversed. Hence, it would follow that defenders who are not rela-
tively insulated from these pressures would have a high guilty plea
rate.8 \

This chapter will rely primarily upon the responses of chief
defenders and staff attorneys to the mail guestionnaires. Examples
from the field research will be used to desc:ibe more completely
the relationships derived form the mail questionnaire. Guilty
plea rates are measured through the reports of both the chief
defender and the staff attorneys. The chief defender reports of
guilty plea rates provide an agency-wiée account of the percentage
of the office's total caseload which is disposed of by guilty pleas.

The staff attorney reports &ield individual attorney rates of the
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frequency with which. they use the guilty plea disposition.

An initial comparison of staff attorney guilty plea rates is
presented in Table 40. With the overall rates reported by the
chief defender, the indication is that individual attorney rates
are similar to the overall rates of the agencies that employ them.
In felonies, 69% of the staff attorneys report that they dispose
of moré than 60% of their caseload through a guilty plea; 63% of
the chief defenders report the same guilty plea rate. In misdemea-
nors, 65% of the staff attorneys report that they dispose of more
than 60% of their caseload through a guilty plea; 61% of the chief
defenders report the same guilty plea rate.  Since there is little
disparity in the reported guilty plea rates of chief defenders and
staff attorneys, the rates of the chief defender will be used here—

after unless otherwise indicated.
{ TABLE 40 )

2. Rural Defenders vis—-a-vis Urban Defenders: The Popula-
tion Variable.

The size of a defender agency, indexed by the number of attor-
neys and the population size of the area being served by the agen-.‘
cy, is a critical factor in the overall administration of the of -
fice. Major differeﬂces in structure, organization and operations
will exist between the one-person defender agency servihgfén area
of under 50,000 persons and the larger defender agency serving an
area with a population of over.one million persons. One might
expect guilty plea rateé to vary among defender agencigs of differ-

ent sizes particularly, since backlog and delay are usually attri-
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TABLE ¢0

Percentage of Felony and Misdemeanor Cases
Disposed of through Negotiated Guilty Pleas

{Percent: of Reporting Staff Attorneys)

Gulilty Plea
Negotiation Rate

Felonies

% Distribution

Cumulative %

Misdemeanors

% Distribution

Cumulative %

0-20% 5% 5% 8% 8%
21-40% 10% 15%, 11% 19% ]
41-60% 16% . 31% 163 35%

61-80% 33% 64% 32% 67% ,
81-100% 36% 100% 33% 100% o

Tctal Number of Responses=

382

353
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buted to the larger urban areas. The 1972 NLADA National Defender
Survey found that rural defender agencies serving populations of
. less than 50,000 persons disposed of only 17.2% of their misdemeanor
caseload through guilty pleas, compared to urban defender agencies
whicﬁ disposed of 61.6% of their misdemeanor caseload through
guilty pleas.9 |

The present study, based on more current data ahd é higher
response rate, found no such startling difference among the guilty
plea rates of defender agencies serving areas of varying population
sizes., Table 41 presents the guilty plea rates for defender agen-
cies serving areas of varying population sizes. 1In felony cases,
more than qne—half of all defender agencies dispose of more than
60% of their caseload through guilty pleas. These rates occur
regardless of the size of the population being served. Differences
in guilty plea rates,.however, are found in the proportion’of dif-
ferently-sized agencies which dispose of more than 80% of theix

caseload through guilty pleas.
( TABLE 41 )

Thirty percent of the rural defender agencies, serving areas
with less than one million persons, compared to 41% of theklarger
defender agencies, those serving areas of more than one million
_ persons, dispose of more than 80% of their felony caseload through
guilty pleas. The same pattern occurs with respect to misdemeanors.
More than one-half of the defender agencies dispose of over 60%
of their misdemeanor caseload through gquilty pléas, but_in thg

guilty plea rate range of 81—160%, fewer of the rural defenders



. TABLE 4}

Guilty Plca Rates of Lefender
Agencies Serving Areas with
Different Population Sizes

Felony Guilty Plea Rates

Population 0-20% 21-40% 41-60% 51-80% 81-100%
Undexr 50,000 1l 11 20% 28% 30% (98)
5G6,001~-100,000 2% 9% 21s : 30% 38% (56{—
100,001-250,000 5% “a2% 16% 35% 32% (g9,
250,001-500,0(;) . 4% %% - 23% 30% 34% (47)
500,001~1 million 9% 15% 15% 32% 29% (34)
over 1 million 9% o 23% 27% 41% (22)
Total Numbq#Aof Responses= 338
Misdemeancr Guiltv Plea Pates
Population 0-20% 21-40% 41-60% 61-80% 81-100%
Undex 50,000 11% C12e - 17s 343 26% (99
50,001-100,000 9%  22% 20% 16% 33% (55 -
100,001-250,000 1% - 16% 13% . 27% 33% (70) .
250,001-500,000 6% 13% 13% .31% 37% (48)
500,001-1 million 10% 13% 19% 19% 39% (31)
over 1 millior. 18% 4.5% 4.5% 32% 1% (22)

Total Number of Responses= . 325
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(25%) do so. The differences noted are not substantial; hence it
- appears that the population size of the area beiné sexved by a |
defender agency has no noticeable impact on guilty plea rates.

This result is consistent with the finding that attorney
staff sizes of defender agencies are highly related to the popula-
tion size of the area being served. Thus, the urban/rural charac-
teristic would be expected to have little visible impact on guilty
plea rates, so 1long as the per-attorney workload remained constant
across the urban/rural distinciion.

Table 42 presents the relevant data. Regardless of the number
cf attorneys employed by a defender agency, more than one-half of '
varying sized defender agencies dispose of over 60% of their felony
and misdemeanor caseload through guilty pleas. Again, slightly
more of the defender agencies (44%) with more than ten staff attor-
neys will dispose of more thén 80% of_their caseload through guilty
pleas than the defender agencies characterized as one-person opera-
tions (31%). But again, as far as this study could determine, the
guilty plea remains as the principal method of case disposition by

defender agencies without regard to demographic characteristiecs.
( TABLE 42 )

3. Varieties of Defender Agencies.

The present study identified fourt distinct types of defender
systems. They are: (1) the governmental agency (public defenders) ;
(2) attorneys in private practiée who contract with a governmental
unit; (3} privaﬁé defender corporations engaged'exclusi§ely‘in in~

digent defense WOrk; and (4) criminal divisieons of legal aid socie-



TABLE 42

Guilty Plea Rates

. In Defender Agencies of Diffexrent Sizes

Felony Guilty Plea Rates

0~20% 21-40% 41~60% 6I1-80% 81-100%
Staff Size )
1 attorney 8% 1ls 20% 30% 31%  (99)
2-3 attorneys 6% 13% 218 25% 36%  (g7)
4-5 attorneys 10% 7.5% 15% 47.5% 20%  (40)
5~10 attorneys 6% .. 1l% 26% 37% 20% (35)
over 10 attorneys 5% 7% 17% 27% 44%  (78)
Total Number of Responses= 339
Hisdemeanor Guiliv Plea Rates
Staff Size 0-20% 21-40% 41-60% 61-80s% 81-100%
1 attornéy 9% 143 17% 28% 32%  (97)
2-3 attorneys 15 20% 21% 18% 26% (81)
4-5 attorneys 8% 14 8; 42% 2B%  (36)
5-10 attorneys 33 195 - 19% 31% 28%  (36)
over 10 attorneys 123 5% 9%  28%, 46%  (75)
Total Nurbelr of Responses= 325
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ties which are incorporated. See p. for a more complete descrip-
tion of these‘varieties.

One might speculate that differences in the guilty plea rates
for each kind of defender system may arise form the nature.of each
agenéy's organizational structure. The governmental agency, public
defender type, is part ¢f the local government and very similar in
organization and structure to all other governmental.agencies. Be~
cause these public defenders are direcfly connected to the govern-
ment as is the prosecutor, judge and police, they may be expected
to respond to the need to dispose of their caseloads within a mini-'
mum amount of time and for a minimum expense.l0 They thus may
dispose of_their caseloads in a manner different from the private
defender corporations which are incorporated agencies separate frdm
the surrounding governmental structure. Likewise, elected offi-
cials, who are responsive to the electorate, may dispose of their
caseloads quite differently from all other types of defender ageh—
cies,

Table 43 presents the felony guilty plea rates for the four

categories of defendexr agencies defined in this study.
( TABLE 43 )

Very few disposeiéf less than 40% of their caseload through gquilty:
pleas: 16% of the governmental public defenders; 22% of the attor-
neys in private practice under contract with the local government:
18% of the private defender corporations; and 25% -0of the criminal
divisions of legal aid societies do so. In therhighest categgry

of guilty plea rates, 80-100%, the governmental agency public de-



TABLE 43

- Type of Defender Agency

By Guilty Plea Rat=

Felony Guilty Plea Rate

0-20% 21-40% 4£1-60% 61-80% 81-100%

36

Public Defender 6% i0% 18% 30% % (239)
Private Attorneys 12% 10% 20% 39% 19% (49)
Under Contract
Defender Corporation 9% 9% 22% 35% 25% (32)
Criminal Divisions 0] 25% 17% 25% 33%  (312)
of Legal Aid Societies

Total Number of Responses= (323)
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fender variety predominates. Thirty-six percent of the public\%e—
- fender agenciés report a guilty plea rate of over 80% compared ‘
with: 19% of the attorneys in private practice under contract with
the local government; 25% of the private defender corporations;
and 33% of the criminal divisions of legal aid societies;

But utilizing 60% as the distinguishing percentage between
high and low_guilty£>lea rates, only 34% of the public defender:
agencies plead clients guilty in 60% or less of the cases, while
the percentage is, respectively, 42%, 40%, and 42%, for private
counsel under contract, defender corporations and criminal divi-
sions of legal aid societies.

Moreover, fewer of the non-governmental types of defender
system maintain guilty plea rates in excess of 80%. While the
difference can hardly be called startling, there is a decided ten-
dency for public defenders to plead a greater percentage of their
clients guilty than the other three organizational structures.

It would seem to follow that a reasonable explanation for the dis-
parity lies in the nature of the defende::as a governmental agency,
while the other forms of defendsr are private.

The non-governmental agency, which includes the corporate
form and private law firms under contract with a governmental agen-
cy, is in the unigue position of exérting control over its caseload,
either through a refusal to accept cases above an optimum number
or through contractual arrangements with the political subdivisions
they serve. ihree private corporation forms of defender agencie%
were examined in the fieldﬂreséarch. Two of these agencies acceﬁfed
all of the casesAassigned to them; however, the‘governing boards |

of these two agencies exerted a particular pressure for the main-

Mo
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tenance of funding levels proportionate to case assignment. The

. other corporaée defender agency received funding on the basis of

its caseload and by fees charged on a case-by-case basis. There,
when caseload assignments increased substantially, additional staff .
could be immediately acquired.

The governmgntal type of defender, such as the public defender,
is usually expected to provide representation in all criminal cases,
except in conflict of interest situations, in which eligibility
has been determined and an appbintment.ll The governmental agency
usually has no board structure to promote its interests; not does
it have the flexibility to expand or reduce staff quickly‘as
caseload levels change. However, it is the theory of some that
a governmental agency defender office can refude to accept appoint-
ments. Indeed, some urge that a defender has the duty to refuse
cases when the agency's caseload is out of proportion to staff
attorney resources.12 Observations in the field research suggest
otherwise: there is a general reluctance on the part of government-
al defender agencies to attempt caseload control by refusing exces-
sive appointments. As a matter of fact, the public defender agen-
cies observed proceeded on the assumption that when appointed they -
nust accept the case, unless a conflict occurred.

Of course, one may ask why the disparity between the public
defender agencies and the private defender agencies' guilty plea
is not greater. At the outset one should recognize that many de-~
fendants are guilty and want to plead guilty. In Philadelphia
during the time that the proseéutor refused to plea bargain, 32%

of the defendants still pleaded guilt%? Also, many judges will bhe
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con51derably lenient in sentencing, and a lawyer must advise his
cllent of this and many times the client will seek the more 1en—
ient seéntence, even though there is no pre-plea bargaining binding
anyone to any leniency.14 Also, even the non-public defender agen-
cies are not totally immupe from oﬁficial pressure and diséose of
a significant portion of their cases-by plea of guilty, for not to
do so will substantially increase the cost and time as a result of
litigation. ' |

In that light, the statistical disparity in guilty plea rates
between public defenders and private defenders appears to be sig-
nificant. That is, all criminal defense lawyers and their clients
have some of the same pressures to have clients plead guilty. TheSe‘
pressures include more lenient sentencing, saving time and mohey,
and the desire of a guilty client to admit his guilt. Yet, the
public defender clients plead guilty approximately 10% more fre-
quently than private defender clients. The difference in the rate
may be attributable to the public defender's greater exposure to
other governmental agency pressures, such as the judge and prosecu-
tor and the inability or refusal of the public defender to limit
his caseloads. The.ability of defender agencies to control case-
load levels may be a characteristic which affects the volume of
cases disposed of through guilty pleas,; since it 1mp]1es that op-
timum levels will be maintained so as to remove caseload pressures

from individual attorneys.

4, Caseload Sizes.

Defender agencies provide representation to varying numbers

of persons accused of crimes. The size of a defender agency's case-



load is depen@ent upon the population size of the area being servéd,
" the crimes charged, the standards of eligibility for the services
of the defender agency, and the degree of involvement by the pri-
vate in indigent representation. Defender agencies serving rural
areas are more likely to be responsible for the representation of
fewer persons than the defender agencies serving highly populated
metropolitan areas.

Crime rates, which are known to vary inter- and intra-juris-
dictionally, contribute toward'the volume of cases requiring pub-
lic representation. The nature of, and implementation of, stan-
dards of eligibility determines the number of accused persons eli-
gible for the services of the defender agency and can increase or
decrease, as the case may be, the volume of cases assigned to the
defender agency.

Along with population, the involvement of the private bar in
public representation may be the most critical factor influencing
caseload volumes of defender agencies. If the prirate bar is hea-
vily involved in public representation, in both large and small
population areas, there will be less of a caseload pressure on the
defender agency. For example, the defender agency in Washington,
D.C., is appointed to less than one-half of the indigent cases;
the remaining indigent cases are assigned to private practitioners.
On the othexr hand, the defender agency in Jefferson County (Louis~
ville), Kentucky, is assigned to virtually all of the criminal cases
involving indigent persons. 1In other localities, such as Portland,
Oregon, the defender agency contracts with the government to pro-
vide representation to a certain number of indigent accused persons..

Yet, despite these factors which affect the caseload levels of
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defender agencies, this study found a very strong relationship
between'the pépulation size of the area served by the defender agen-
. ¢y and the corresponding volume of cases assigned to the agency.
Table 44 presents the mean caseloads, felony and misdemeanor only,

for defender agencies serving differently sized populations.
( TABLE 44 )

A. Agency Caseloads

The total number of trial level felony and misdemeanor cases
assigned to a defender agency on an annual basis depicts the volume
of cases handled by a given agency and indirectly measures the
size of the defender operation and of the population being served.
Annual caseloads range from under seven cases to over 50,000; each
may reflect either a large percentage of an area's total cfiminal
caseload or only a portion of the total number of criminal cases
arising in an area.

Table 45 presents the guilty plea rates for defender agencies
which provide representation to varying percentages of an area's

total criminal caseload.
( TABLE 45 )

- Seventeen defender agencies provide representation in leés than
25% of an area'; total felony cases, compared to 31l agendies which
provide representation in excess of 90% of an area's total felony
caseload. Guilty plea rates among these contraéting defender agen-

cies do vary: 41% of the defender agencies which provide représen—g‘
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tation in less than 25% of an area's tofal felony cases dispose of
more than 60% of those cases through guilty pleas, éompared to 71%
for the defender agencies which undertake more than 90% of\éh‘ |
area's total felony caseload.

Providing representation to Lewer of an area's total felony
caseload results in lower guilty plea rates (under 40%) more often
than providing representation to virutally all felony cases arising
in an area. The highest guilty plea rates in Table 45 are found
among defender agencies which provide representation in between
40-50% of an area's total felony caseload. There 79% of the defen-
der agencies dispose of more than 60% of their caseload through
builty pleas; and only 8% of them maintain guilty plea rates of
less than 40%. Caseload pressures arising from involvement in
a large percentage of an area's total felony caseload do have an
impact upon the resultant guilty plea‘rates of defender agencies. -
- While the impact may not appear to be overwhelming, it must be re-
vealed again that there are other factors which contribute to -the
defendant's deciding to plead guilty, as disdussed in previous .
sections. Hence, the fact that there is any noticeable variance
according to agency caseloads, in the view of the project, is sig-
nificant. Defender agencies, which can maintain some control over
their caseload levels, concomitantly appear to maintain a ccntrol

over the volume of cases that is disposed of through guilty pleas.

B. Attorney Caseloads
Each chief defender was asked to report the average attorney
caseload for those attorneys who provide trial court representation

in only felony matters. One might expect these average attorney

&
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caseloads to be related to guilty plea rates if the pressures of
attorney caseioaés result in the frequent use of guilty plea dis-~
positions. If guilty plea disposition rate increase is a reaction
to rather unwieldy attorney caseloads, attorneys with excessive
caseloads are bound to use the guilty plea disposition more often
than attorneys with more manageable caseloads. Of course, in the
hearing it is the defendant who must plead guilty, not the lawyer,
and the judge who accepts a guilty plea must take precautions that
the plea bé voluntary, and that the accused understand the nature
oﬁ the plea.15

Nevertheless, the defense attorney may exert little or no
pressure upon the accused to accept a plea bargain, or exert enor-
mous pressure upon the accused to accept a plea bargain agreement.
Also, the defendant himself kno@s or at least can sense when the
lawyer is prepared to proceed with a contest and when he is not,
which must also be considered by the defendant in deciding whether
or not to plead guilty, although such considerations are hardly
likely to be thoroughly explored by the trial judge.16

For attorneys, both full-time and part-time, who represent
only clients charged with felonies, their reported average caseloads
do have an impact on guilty plea rates. As Table 46 indicates, as
average attorney caseloads increase, so do the reported guilty plea
rates for the agencies that employ them. Defender agencies whosé
full-time attorneys reportedly provide répresentation in an excess
of 150 felony cases per Year* maintain higher guilty plea rates

than agencies whose reported average full-time attorney caseloads

* v .
The 150 caseload distinction is used here because that is the maxi-

um recommended by the National Advisory Commission on Criminal
Justice Standards and Goals, "Courts,"” 13.12, at p. 276.
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are less than 150 felony cases. Felony guilty plea rates of

over 80% occur in 37% of the defender agencies whése full-time at-
. torneys represent in fewer than 50 felony cases per year; in 29%,
with average attorney caseloads between 51-100 cases; in 34% with
averége attorney caseloads between 101-125 cases; in 53% with aver=
age attorney caseloads between 126-150 cases; in 50% with average
attorney caseloads between 151-200 cases; and in 42%.of the defen-
der agencies whose full-time attorneys represent in excess of 200
felony cases per year. The lowest felony guilty plea rates, less
than 20% of the agency's felony caseload, are reported by 11% of -
the agencies with average full-time attorney caseloads of less than
50 felony cases per year, and 14% of the agencies with average:
full-time attorneys' caseloads of bhetween 51-100 felony cases per

year.
( TABLE 46 )

That low guilty plea rate, under 20% is not reported by any
defender agencies whose full-time attorneys represent between 101
and 200 felony-charged clients per year. Two defender agencies,
or 6.5% of the agencies with reported average full-time attorney
caseloads in excess of 200 felonies per year, maintain felony guilty
plea rates of less than 20%, as shown in Table 46.

The reported average caseloéd for part-time attorneys whok
represent only represent felony-charged clients equally affects
guilty plea rates, ag illustrated in Table 47. Many more defender
agencies whose part-time attorneys represent in excess of izs.felonyf

charged clients per year report a felony guilty plea rate of over
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Average Felony Caseload Per Full and--Port-Pime Attorney By
Guilty Plea Rater — Felonies Only

(Chicf pefender Reports)

Average FPelony Casecleoad

Guilty Plea Rates

Per Full-Time Attorney 0~-20% 21-40% 41-60% 61-80%° 81-100%
- r~ 5 nii3 .
0-50 11 123 231 17% 37+ (35)
§1-100 14% - 154 1% 31t 201 (35)
101-125 - 193 33 14 341 (21)
126-150 - - 263 21 53% (19)
151-175 - - iy, 1 31 50% (16)
176-200 - 10% 10% \ 30% S0t (2.0)
H . Av\Z
over 200 6.5% 6.5 194 1 260 42 (31)
LY
. Total Number of Responses= 167
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80%. No defender agency whose part-time attorneys represent more
than 175 felohy-charged clients per year is able to‘maintain a

felony quilty plea rate of less than 60%.
( TABLE 47 )

The chief defenders were also asked to estimate the average
number of felony cases that would be pending per attorney at any
given time for those attorneys who provide representation in only
felonies. The pending caseloads of individual defender attorneys
are probably a more precise measure of the pressures of attorney
caseloads on a daily basis and should therefore be more strongly
related to corresponding guilty plea rates. Table 48 presents
the guilty plea rates of defender agencies with different reported
pending caseloads for both full-time énd part—-time attorneys who

provide representation in only felonies.
( TABLE 48 )

Consistent with the hypothesis that high caseload pressures will’
tend to cause an increase in guilty plea rates, it is seen that
as pending attorney caseloads increase, the reported guilty plea

rates increase.

C. IMPACT OF CASELOADS AND GUILTY PLEA RATES.

There appears to be a positive relationship between both the
total caseload of a defender agency and average attorney caseloads

and the increasing frequency with which a defender agency wi}l dig-
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TABLE A8
The Guilty Plea Rates for Average Tending Cascloads :

. . of Full and Part-Time Attorneys Ascsigned 1o Felonies

(Chief Defender Reports)
—Full-Time Attornzys-

Yending Felony Caseloads Guilty Plea Rates
for Full-Time Attorneys 0-20% 21-40% 41-50% 61-80% 81-100%
0-50 : 7% 10% 22% 28% 333 (123w
51-100 32 9% 15% 21% 525 (33)

* 101-125 ) - 11s - 11% 33% 45% (9
126-150 33.3% - 33.3%_ - 33.3%  (3) ]
over 150 - - - - 100% (3) ‘

LR . ) ' . . Total Number of Responses= 171

-Part-Time Attorney-

Pending Pelony Caseloads Guilty Plea Rates [
for Part-Time Atioxneys 0-20 21-40% 41-60% 61-80% 81-100%
0-50 ‘ 8% 14% 23% 29% 265 - (122)
© 51-100 o= 6% . 18% . 4% 29% (17)
101-125 - - 50% ' 50% - (2)
* . L] —._1
126-150 - - - 33% 67% (3)
ovexr 150 - - - tjv 100% (1)

v+« +« .. Total Rumber of ﬁcsponses= 145
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pose of its caseload through guilty pleas. As caseload levels,
both office aﬁd attorney, increase, so does the corieséonding
guilty plea rate of the defender agency. But caseload levels are
reflective of a larger process, the intricate working of the police,
the prosecution, the courts and the population being served. In-
stead of narrowly focussing on defender attorney caseload pressures
as the primary explanations of the occurrence of the guilty plea
dispositiop, perhaps extend the burden of the guilty plea's preval-
ence to include the justice system in its entirety. The entire
justice system with its many components and actors contributes
toward the prevalence, acceptability and legitimization of the
guilty plea as the principal method of disposing of criminal cases.

Lowering the caseload levels of individual defender attorneys
may not necessarily guarantee that a decrease in quilty plea dis-
positions will occur. Police, prosecﬁtion and the judiciary also
impose pressures upon defenders and their clients to plead guilty.
As a result, if the other elements in the criminal justice systenm
have excessive caseloads, they will use their often powerful influ-
ence to increase the proportion of guilty plea dispositions. With-
out concomitant adjustments of their caseloads, guilty plea rates
will remain higher' than otherwise. Defender attorneys may be react~
ing to a system that is geared toward the disposition of a certain
percentage of cases through guilty pleas, and it may be wvirtually
impossible to alter that rate merely by distributing fewer cases
to more attorheys.

One recent study of guilty pleas in Detroit, Michigan; Balti-
more, Maryland; and Chicago, Illinois conclﬁded that the factor

most influential in high gﬁilty plea rates is stability of court-
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room wor't gtroups. That is, the situation in which the prosecutor,
judge and defender are all assigned to a particular courtroom over
an extended period of time and each works on cases only assigned

t¢ that courtroom. In such a situation, guilty plea rates will be
highér than when defense attorneys move from courtroom to éourtrcom,

depending on the case.17

Courtroom assignment, rather than case
assignment, for defender lawyers is a product of heavy éase loads.
The observation of this study is that urban defenders with heavy
case loads believe that the most efficient way to process a huge
volume of cases is to assign lawyers to a courtroom and the defen-
der lawyers represent all defender cases in that particular court-
room. Hence, underlying the factor found critical to high guilty
plea rates'by Ewsenstein and Jacob are caseload pressures.

An example of systemic pressures to plead guilty was observed
in Santa Clara County, California. There, court procedure has
legitimized the negotiation process by setting specific court dates
for plea bargaining conferences during which the judge, the prose-
cutor and the defense attorney, and often the police officer, dig~
cuss the guilty plea dispositions and negotiate ‘dispositions where
possible.

This formalized process is quite different from other field
observations of informal "hallway" or telephone conferences during
which bargains are made. The Santa Clara County defender regularly
disposes of approximately 95% of its criminal cases throﬁgh guilty
pleas, a substagtially higher rate than the other offices observed
in the field researcﬁ. While there are other factors which no
doubt contribute to this high guilty plea rate) the plea bargaining

.conferences were observed to be a moving force. The mere fact that
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the process was so formalized legitimized it. Moreoveﬁ, the process
formally brought to bear upon the defendant most of the elements
of the criminal justice system, and pointed toward a unified objec-
tive, disposél of the case through a guilty plea. What defendant
could resist that enormous pressure! Santa Clara County is also
a county in which individual caseloads for defenders are extraor-
dinarily high, approximately 200 felony cases per attorney assignéd
to a felony trial call.

Another consideration is the caseload pressure upon individual

trial court judges. They are not immune to the pressures of case-

~flow and clear dockets. From the judge's perspective, influence

on the guilty plea rates occurs through either the control he
exerts over the defender agency or through the use of varying sen-
tencing patterns. Except for California, where sentences are set
by law, the practice of harsher sentences for contested matters
was found to existin all of the field sites. Even in the California
communities observed in this study, where judges do not controi
sehtencing, but have the discretion whether or not to place a de~-
fendant on probation, most judges will not exercise that discretion
in favor of probation in contested cases. Moreover, in jurisdic-
tions that have developed alternative programs to incarceration,
it is generally understood, and sometimes even expressed, that if
the charge is contested, the accused will not be‘COnsideréd eligible
fof the alternative program that will keep him out of the peniten- -
tiary.

The attitude of the prosecutor may also iﬁfluence guilty plea

rates more than any action by the defender attorney or his employ-



ing agency. The entire charging process by the state ;s an added
encouragement'to‘the prevalence of negotiating guilty pleas.

Even in California, where specific sentences are controlled by
law and are not negotiable, except for probation, the prosecution
has the authority to dismiss other charges or reduce charges to
lesser included crimes sc as to reduce ultimately the specific
sentence. The contrcl of the charging process, together with the
abiiity to bring additional charges or reduce charges against an
accused gives the prosecutor a tremendous amount of power in in-
fluencing the method of case disposition.

In California the bargaining is as to charge rather than as
to outcome, for as has been said, the charge controls the sentence.
In New York State, the discretion of the prosecutor to reduce
charges in some narcotics offenées is limited by statute. However,
in an examination of Oneida County, New York, it was observed that
practices had been devised to avoid these statutory limitations:
the judge, prosecutor and defense attorney would agree upon a .sum-
mary non-jury trial, upon the presentation by the state of uncon-
tested evidence. In exchange for not contesting the evidence,
the court would find the defendant guilty of a lesser included of-
fense. Thus, despite the statutory limitations, neither the pro-
secutor or the judge lost his power to offer sentence reduction
inducements to the defendant.

In summary, it may be too simplistic to contend that indivi-
dual defender attorney caseload levels are the exclusive or even
the primary reason for high or low guilty plea rates. However,
it does appear that defender attorney caseload levels do have a

substantial impact upon guilty plea rates. Moreover, if the case-
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load level of a defender agency is excessive, it is likely that
the prosecutibn and judiciary are experiencing similar caseload
pressures. The caseload burden upon the defender agency reflects
the burden upon the entire criminal justice system.

'Guilty plea rates may also be affected by arrest policies of
the local police and the quality of prosecutorial screening. 1If
the police exercise their arrest discretion excessi?elf, this will
add caseload pressures to the entire system., When the prosecutor
has no, or very poor case intake screening procedures, this will
also add to the caseload pressures. Moreover, when the investiga-
tory preparation is inadequate, the prosecutor’s fear of a not
guilty verdict will pressure the prosecutor to exert more pressure
for guilty pleas by granting enormous concessions to defendaﬁts,
or overcharging and giving the appearance of granting substantial
concessions, while exposing a defendant to an unwarranted.verdict
verdict if rendered in a co.ntest.18 Pre-trial release practices\
also may have an impact upon guilty plea rates. Studies have
indicated that defendants incarcerated in the pre-trial stage are

19
more likely to plead guilty than those free on bond pending trial.

D. ATTORNEY PREPARATION TIME.

Factors that play a part in the amount of time a defender at-
torney spends in the preparation of a criminal case are the complex-
ity of the case, the thoroughness of the defénse, preparation, ex- :
perience of the attorney, as well as caseload pressures. One may
alsovhypothesize that preparation time for a guilty plea is con--
siderably less than preparation for a contested dispésition. ‘Trial

involves technicail rules of evidence and other law which differg

from trial to trial and which requiﬁes more preparation time if"
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counsel is to be fully prepared. In addition to legal preparation
that is necessary for trial, one might expect that a more thorough
factual investigation would precede a contested matter than -a non-
contested matter. On the other hand, field wvisit observations con-
firmed that attorneys often do not know until the day scheduled for
trial whether or not the matter will be disposed of by contest or
by guilty plea.

Even in the Santa Clara County, California, situation, where
there was a judicially scheduled plea negotiation day, if negotia-
tions failed to result in a guilty plea immediately, the matter
wag still, more likely than not, disposed on a guilty plea on the’
date of trial. Hence, in.many guilty plea situations the defense
attorney may have to approach the case as though it were going to
be a contest. Also, extensive preparation may be required with the
increased complexity of the Qarious alternatives to penitentiary
sentences, and for effective sentence advocacy As a result, exten-
sive preparation time may be necessary even for a guilty plea case.
Indeed, one may argue that extensive preparation enhances the effect
iveness of plea bargaining and it should make no difference if
the case is disposed of as a contested matter or on a guilty plea.’

To test the validity of the hypothesis that guilty plea cases
‘generally take less preparation time than contested matters, staff
attorney respondents to this study were asked to compare, based on
their own experience, the preparation time involved in guilty plea
dispositions with the preparation for contested matters. Sixty-nine
pexcent, or 276 of the staff aétorney respondents, indicated that
quilty plea dispﬁsitions in felony cases demand less pfeparation

time than trials; 30% of 122, lawyers said that the prepexation
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time involved in gullty pleas and trials is about the same, and 1%
responded that less time is spent in preparing cases for trial than
for guilty pleas. Slightly more than 2% reported that guilty plea
dispositions 'in misdemeanor cases demand more preparation time than
misdemeanor trials do; 66% said that guilty pleas take less prepa-
ration time; and 32% said that guilty pleas and trials take about
the same amount of preparation time in misdemeanor cases.

Table 49 indicates that 51% of the attorneys who spend more
than six hours, on the average, in the preparation of a felony
case dispose of more than 60% of their caseload through guilty'
pleas compared with 73% of the attorneys who spend less time in
the preparation of felony cases. Thus, lower reported atterney
preparation times are characteristically associated with guilty
plea rates of over 60% and higher preparation times are associated
with guilty plea rates of under 60%. ‘ |

4

( TABLE 49 )

However, it cannot be concluded that the cases for which attor-
neys spend less time preparing will eventuate in negotiated guilﬁy
pleas, for the statistics do not directly link preparation time to
specific types of dispositions; rather, they measure preparation"'
time/guilty plea relationship in reverse. For instance, in defen-
der agencies with relatively high guilty plea rates, staff atto:-
neys'will‘speﬁd, on the everage, less time in the preparation of
cases than their counterparts do in systems where the gullty plea“
rate is lower. Because a hlgher percentage of cases are belng pled

guilty than are tried, this relatlvely low trial rate would tend -

A



TABLE Y49
Staff Rttorncy Preparation Time
and their Guilty Plca Rates

Guilty Plea Rates

Felonics, on the 0-20% 21-403 41-60% 61-80% = 81--100%
average took: .
Less than 6 hours 4% 9.5% 14% 32.5% 40% (169)
preparation time .
Kore than 6 hours 7% 0% 18% 34s 31% (175)
preparation time - (344)
Misdemeanors, on
the average took:
Less than 2 hours 7% 9% 1ls 35% 38%  (191)
preparation time ’
More than 2 hours 8% 12% 23% 31% 26% {134)
preparation time (325)
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to decrease the overall amount of attorney preparation time. Viewet
in this context, the amount of attorney preparation time becomes
a characteristic of defender agencies with varying gquilty plea

rates, rather than a cause of specific types of aispcsitions.

E. SUPPORT STAFF,

Support staff as used here includes all non-lawyer personnel,
including professionals such as certified social workers to filing
clerks. The field investigation of elght defender agencies sug—
gests that as defender agenc1es increase the scope of their 1egal
services to the client community, more non-trial dispositions are.
sought to ensure sentences with little or no incarceration. These
alternatives to incarceration are frequently more accessible to
those who plead guilty and are more fiequently the result for the
defender agency which employs support staff to arrange the alterna-
tive programs. Defender agencies which employ a variety of differ-
ent kinds of support staff are probably serving communities whiqy
offer a host of alternative programs. No social worker capabiliéy

was observed in the field unless the community provided for com-

Y
i

parable resources in the other components of the justice system.ﬁ\.
As a community's supply of dispositiohal alternatives increases, }
the rate of guilty p;eas increases, parﬁicularly if the alternatives
are conditioned upon an uncontested disposition.

Support staff can play a direct rolé\in the frequency with
which gquilty plea dispositions are sought and in the quality of
the bargain made. It was generally observed in the field researchA

that support staff of the social worker varlety were usually dele~

gated the responsxblllty of developing alternative programs for
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the clients of tbe defender agency. The Santa Clara defender
office was pafticularly well staffed with this variéty‘of support
staff. These support staff members were very active in arranging
alternative programs for the office's clien#s. In Philadelphia,
the defender agency.has a special worker section, whose principal
task is‘the development of the appropriate conditions and evidence-
for a probation sentence. Since most of these alternative programs
and probation sentences were observed to be available primarily

to clients who plead guilty, the availability of social workers
and other para-professionals to coordinate and arrange these pro-
grams increased the incidence of negotiated guilty pleas.

Other varieties of support staff, besides the alternative
program workers, were observed as actors in the guilty plea process.
The polygraph operator in the Clark County, Nevada, defender office
was particularly important in the decision—making process as to
whether to contest a charge or to plead guilty. Clients who said
they were innocent of the charges against them were administered
a lie detector test. Negative results were used to influence the
clients to agree to plead guilty. Conversely, positive results
were used to convince the prosecutor to re-examine his case with’

a view toward a dismissal of the charge(s) or an alteration of

the charge(s) to something more consistent with the clients' per-
ception of the incident. The polygraph operator in the Clark Coﬁnty
defender office had a dramatic, almost decisive impact upon the de-
cision of numerous clients to plead guilty.

In a smaller defender office, located in Oneida County, New
York, the chief investigétor was extremely active in the plea nego-

tiation process and very influential with the clients of the office.
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In reality, this investigator arranged the entire agreement between
- the prosecutién and the defense, and hltimately obtained the con—.
currence of the judge in most cases disposed of by guilty pleas.
According to the docket data, the guilty plea rate for this office
was 90% in felony cases, and among the highest rates of the defen-
der offices visited in the field research.
Hence, the field observations indicate that there may well. be
a strong relationship between the variety of support staff in a
defender office and a relatively high guilty plea rate. But the
mere availability of support staff has no discernible impact on
the defender agency's guilty plea rate. They must be invqlved in .
activities which directly cr indirectly have an impact upon the
manner of disposition in both contested and non-contested cases.
For example, in Jefferson County, Kentucky, the defender office
was relatively well-staffed with intake interviewers, a specially-
trained non-lawyer support staff component. But, the ofgice did
not employ any social workers. The intake interviewers ﬁiay‘no
observable role in plea negotiation. In those instances vihere
support staff are available and delegated the primﬁry responsibility‘
of arranging alternatives to incarceration, or in arranging the ”
actual guilty plea agreement, the Wolume of guilky ple; dispositions
is expected to increase. When the conditions of an alternative
program include the entry of a guilty plea, and that is generally
the case, the incidence of guilty plea dispositions must necessarily
increase as more and more clients seek non-incarceration sengences.//
The data from the mail quéstionnaire support thgse observatiopé»

from the field.‘ Table 50 presents the guilty plea ratés for de-,

fender agencies that employ varying kindé;bf support staff.

( TABLE 50 )



. TABLE S0 L .
. .Type of Support Staff Availaple to Defender Agencies
. By Corresponding Guilty Plea Rates
. {Felonics) :
Type of Support Guilty Plea Rates
0-20% 21-40% 41-60%  61-801 81~100%
No Support Staff 4t 9% 261 39% 22% {(23)
. + Scerectary Only S 9% 200 26% 36% (186)
Investigator COnly - 29% 29 29y 13% (7)
Law Students Cnly - - 50% . 50 - )
Sceretary and : 7t 10% 19t 254 33 (eB)
Law Students
‘ Secretery and 44 17 15+ 37% 27 (52)
: Investigator .
' A1 varieties o TR 1s% ° 7 38% 34 (53)
Total Rumber of Responses= 338
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Defender agencies which employ a wide variety of support staff,
such as seéretaries, investigators, social workers, paralegals,
. and so on, are more apt to report higher guilty plea rates. Seven-
ty-two percent of the defenders with a wide variety of support
staff dispose of more than 60% of their felony caseload thfough
guilty pleas, compared to 61% of the defender agencies that do not
employ any support staff whatsoever. The same pattefn,‘although
more noticeably, exists in the guilty plea rates for*misdemeanor
cases. Forty-four percent of the defender agencies which do not
employ any support staff dispose of voer 60% of their misdeheanor
cases through guilty pleas, compared to 64% of the defender agen~
cies that employ a wide variety of support staff. !

In suﬁ,'the field research and the questionnaire date together
point to the primacy of the guilty plea in those jurisdictions
which offer alternati&es to incarceration and other diversionéry
programs. Defender agencies that serve these jurisdictions are
likely to hire a support staff to assist the defender's clients in
obtaining alternative dispositions. In doing so, the defender
agency will naturally increase its overall guilty plea rate as the

requirements for alternative programs include a non-contested dis-

position.

F. A SAMPLE OF DEFENDER ATTORNEY NEGOTIATED GUILTY PLEA DISPOSITIONS

A.sample of felony and misdemeanor cases which eventudted in
negotiated guilty plea dispositions was drawn from 825 res%onding
defender staff attorneys. Each attorney responding was asked to
focus on his or her most recent case which resulted in a hegotiatedﬂ

guilty plea disposition. Once their attention was so focussed, a

B
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series of questions was asked to elicit information on the typical

. negotiated guilty plea disposition.

1. Nature of the Charge.

The most freguently occurring felony charge in the sample of
negotiated guilty plea @ispositions is burglary, while theft was
the most frequent charge in misdemeanor dispositions. All major
categories of offenses are included in the sample of negotiated-
dispositions; however, the more serious charges of homicide and
rape occurred less frequently. Table 51 indicates the percentage
distribution of the offenses (the original charges) which resulted

in negotiated dispositions.
( TABLE 51 )

2. Point of PFPirst Contact in Recent Case.

The point of first contact with the accused whose case result-~

ed in a negotiated guilty plea disposition varied in the sample

- of cases, as indicated in Table 52. Most attorneys established
first contact at oxr prior to the first court appearance of the
accused: in felony cases, 5% at the police station immediately
following arrest; 32% before the first court appearance; and 32%

at the first court appearance of the accused. Another 31% estab-
lished first contact between the accused's first court appearance

and the trial and less than 1% after the trial.
( TABLE 52 )
The same pattern exists in misdemeanor cases: first contact

occurred at the police station in 2% of the cases; before the first

court appearance in 38% of the cases; between the accused's first



TABLE 57
The Original Charge In
Recent Sample of Cases

1

Felonies Misdemeanors
Homicide 15% Theft 39
Rape 9%- Assault 17%
Theft 8% Drugs 20%
Robbery 22% Vice | 2%
Burglary 30%- ’ Othexr 22%
Other los - Total 100%: !
Total 100 Total Number

of Cases= _ 381

Total MNumnbexr

.of Cases=" 405 . .. .

TABLE 52
Point of First Contact in Recent Cases
of Staff Attorney Respondents

Felonies Misdemeanors

At the Police station 5% | 2%
Before lst Court Rppearance 32% 28%
At lst Court Appearance 32% 38%
Between lst Court Appearance | 313 . 31%

and Trial

At the Trial . .2% 1%
Aftei the. Trial ’ - . -
Total 100% ‘100%

Téfal Number of Cases= ) 407 - . 380




court appearance and the trial in 31% of the cases; and at the

trial in 1% of tﬁe cases,

3. The Stage in the Proceedings when Negotiations Take Place.

The usual point in the proceedings during which a defender
attorney will enter into major negotiations for a plea of guilty
with the state is between the accused's first court appearance
and his trial. In felony cases, 83% of the attorneys said that
major negotiations occurred at that point and 73% indicated the

same for misdemeanor cases, as illustrated in Table 53.
( TABLE 53)

Very few negotiations take place before the first court ap-
pearance of the accused (5% of the time in felonies and 7% in mis~
demeanors). This would be expected, since very few defenders have
undertaken the representation prior to the initial court: appearance.
Thus, very few defenders can have any influence on the charging
process, or the opportunity to work out agreements to cooperate
with the prosecutor in exchange for the prosecutor's not filing
a charge in the appropriate case.

Very little negotiation takes place after the trial of the
accused (2% in felonies and 0.8% in misdemeanors). One might ask
what is left to negotiate after a verdict and judgment of guilty.
The respocnse is that in many jurisdictions, the defendant can still
withdraw‘his not guilty élea, plead guilty and waive an appeal.
Waiving an appeal saves considerable prosecutorial time and expense,

and reduces the trial judqefs exposure to a ‘reversal. Hence, the



: . TABLE 83

Steges({s) in the Proceailing tthen Hdigg‘
Hegotiations Ocurred

t of Attcrneys
Reporting "Yes™

Felonies tiisdcmeanors
Before lst Court hppearance 54, 7%
{20} {206)
At lst Court Appearance 122 21
(43) (e1)
Eetween lst Court Appearance 63% 73%
and Trial (338) {(277)
At the Trial 20t 21L
) (81) (79)
After Trial 2% .8%
(7) (3)
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prosecutor and the trial judge may well offer a concession even
after a guilty judgment, if that will waive an appeal.

A higher percentage of attornefs enter into negotiations at
the first court appearance of the accused in misdemeanor matters
(21%5 than do in felony matters (12%). 'Negotiations occur.with
equal freguency in felony and misdemeanor matters at the trial
of the accused, namely, 20% and 21% of the time, respecfively.

Negotiations for a guilty plea cannot occur until the defen-
der attorney has at least entered the case of the accused. Since
most defender agencies usually enter cases at the first court

"appearance of the accused, it is unlikely that negotiations would
occur prior to or at that time. Thus, as would be expected,

the vast m&jority (83%) of the responding staff attorneys will
usually negotiate a guilty plea disposition after the accused's
first court appearance but before trial. However, since it appears
that plea negokiations may take place at any time in the process,
it would seem to follow that the earlier the defense attorney is
on the case, the earlier that the case has the opportunity of
diversion from the court system.

In any event, plea negotiations can and to take place all
along the court process. However, in most situations, serious
plea negotiations take place only after the initial court appear-
ance and not before. This may be another att¥wbute of late entry
into cases by defenders generally, as is discussed in Chépter Iv.
Hence, the defender characteristic of late entxy eliminates'the

possibility of early case disposition.
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4. The Influences to Negotiate for a Non~Contested DlSpOSlt10n~'
in One Case and not Another, '

As indicated above, it is the defendant, not the attorney,
who pleads guilty, and in the final analysis it is the defendant's
decision, not the attorney's, that leads to a guilty plea, even
though there are coercive tactics used upon the defendant.20 Yet,
it is clear that the defense attorneykis a significant influence
in the defendant's decision to plead guilty, and that it is usually
the defense attorney who presents the guilty plea alternative to
the defendant.2

In the preceding section of this chapter, systematic pressures”
to plead guilty were examined. However, no matter how intense
and oppressive the systematic pressures to plead guilty, some
cases are contested and the guilty plea rate is not 100%:. In
this section the focus turns to case or client characteriétics‘that
. are related to guilty plea dispositions.

Each attorney was asked to indicate what substantially or
significantly affected his decision to enter into negotiations
on the sample case, rather than proceeding all the way through a
trial. The available factors included: the nature of the offense;
the attitude of the defendant; the characteristics of the defen;
dant; pressure from the prosecutor; pressure from the judge; the
strength of the defense; and the strength of the prosecution.22
Each respondent was directed to check each factor which substan- -
tially influenced the decision to negotiate a guilty plea disposi=-
tion. |

The results are presented in Table 54,‘and point to the strengt

of the prosecution‘s case as the single most important reason why
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defender attorneys entered into plea negotiations in both felony

and misdemeanbr cases.
{ TABLE 54 )

Seventy-eight percent of the staff attorneys responded that the
strength of the prosecution's case was a substantial‘influence on,
arranging a negotiated plea in felony cases, and 74% of the attor-
neys reported the same for misdemeancr cases. Of comparable im-
portance is the nature of the offense in the sample case; the ma-
jority of the responding attorneys (56%) stated that hte nature of
the chargé against the accused, in terms of its seriousness and/or
relation to the alleged act, served as an.impetus to negotiate.

The strength of the dgfender attorney's case was considered im-
portant in about 44% of the felony and 45% of the misdemeaﬁor cases.
The attitude and characteristics of the defendant were important'
factors in deciding to plea-negotiate in 42% of the felony cases
and in 39% of the misdemeanor cases. Accordingly, it would follow
that careful police and prosecution preparation coupled with know-
ledgable screening of charges, with the objective of not charging
in cases in which the evidence is questionable, would contribute
substnatially to an increase in non-contested guilty plea disposi-
tions.

Although not’reported in Table 54, a category of “oﬁher“ was
included in the question. Twenty-three percent of the defender
attorneys checked "other", and nine times out of ten the "other"
was specified as being a good sentence offer ané/or assurance.that

the client would avoid incarceration. Often considered the essence



: | TABLE Hi
Designation of Factors Which Significantly Influenced
The Attorneys' Decision to Negotiate a Plea

% of Attorneys Indicating
That Factor Was Significant
Felonies Misdemeanors
Nature of the Ofilense . 58% 56%
(239) (214)
attitude of the lhefendant ’ 42% 39%
(172) {1.48)
Characteristics of the Defendant 37% 36%
] {(152) (139)
Pressure from the Prosecutor 2% 3%
(10) (10)
Pressure from th2 Judge ) 3% 3%
. {14) {(13)
Strength of the Dhefense ) 443 ' 45%
. {179) ~ {173)
Strenyth of the Prosccution 78% ) 74%
. {319) ~(284)
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of plea bargaining, a lighter sentence than one following a trial
conviction, the sentence offer is not considered critiéal until

the strength of the §rosecution's case can be assessed. The sen-
tence offer only gains in importance as the likelihood of convic-
tion after trial becomes clear. Perhaps, the reason the defender's
clients plead guilty at ail is to obtain a lighter sentence when
the prosecution's case is very strong -~ the probability of a

harsher sentence is higher.

5. The Typical Negotiated Guilty Plea.

Combining all of this data on the sample of defender attorney
cases, a portrait of a typical negotiated guilty plea emerges.
The original charge in the case is usually one of a non-violent type
of felony. The defender attorney will establish first contact
with the accused at the first court appearance and will usually
begin negotiations soon after that appearance. However, those
negotiations will not become serious until the defender attorney
can assess the strength of the prosecuticon's case. If the case
against his client is relatively strong, the defender attorney will
most likely present the "offer"to the client and a guilty plea will
be entered before the trial stage. The entire process takes on
the average, from arrest to disposition, 85 days for felony guilty
pleas and 32 days for misdemeanor guilty pleas, as shown in Table

55 below.

( TABLE 55 )



TABLE 55

The Elapsed Time of Recent Cases
(From Arrest to Final Disposition)

Felonies
1-20 days 14%
21-30 days 12%
3lf69 days 28%
Gl-100 days 17%
101-150 days 12s
151-300 days 14s
301—651‘days 3%
Total Number
405

of Casesg=

Misdemeanors
1-5 days 15%
6-13 days 14%
14-20 days 16
2i~30 days 203
31-50 days 12%
51-100 days 17%
—
101~-200 days 5%
201-270 days 1s

Total Number of
- of Cases=



%. CONCLUSION.

The precéding section sought explanations for the variance
in guilty plea rates among defender agencies and in the character-
istics of agencies with relatively high and low guilty plea rates.
These characteristics are associated with guilty plea ratesAto the
extent that they are combined as descriptive dimensions of a
defender agency.

No one characteristic accounts fbr an agency's guilty plea
rate. Rather, as aggregate deécriptions of defender agencies, they
provide a picture of those agencies which sue the guilty plea most
frequently. These characteristics, staff size, caseload size and’
staff resources, are not the causes of an agency's guilty plea rate,
but rather, are contextual settings in which other phenomena ori-
ginate and interact to produce prevailing guilty plea rates. In
this section, the study has éttempted to describe that context.

The data continually indicate that the context consists of the
larger defender agencies whose caseloads reflect the voluminous
processing of criminal cases whose budgets provide for the funding
of both staff attorneys and a wide variety of support staff. With-
in these agencies, there is a relatively high guilty plea rate.

Moreover, the plea negotiation process which precedes most
Vguilty pleas has been among the more severely criticized procedures
in the criminal justice system. Indeed, some would entirely abolish
the process. Even those who support such procedures have recommend-~
ed substantial reform.

In any event, the role of.the defense lawyer is critical to
the plea negotia£ioﬁ process and the defendant's decision to plead

guilty. In this section, this study has attempted to illuminate
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some of the characteristics that appear in defender agencies with
" relatively high guilty plea rates, as compared to‘defender agencies (F
with relatively low plea bargaining rates, in order to better
assess the process, and some of the reasons for it.

In terms of trends, this study indicates the following: -

1. The governmentai form of defender agency, the public defen- .
der, has its clients plead guilty in a higher percentage of cases

it

than the private defender agencies, such as private corporations;
2. Case load pressures hé&e an impact upon guilty plea rates.
That is, the greater the case load, the higher the guilty plea
rate.
3. From the defender-defense attorney view, the strength of
the prosecution's case is the most impotant factor in the attor-
ney's decision to advise his client to plead guilty.23

4. Rural defender agencies have about the same guilty plea

rate as urban defender agencies.
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FOOTNOTES

Santobello v. New York, 404 U.S5. 257 (19 ); People v. Rhiebe,
40 I11.23 565 (19 ).

Boykin v. Alabama, 395 U.S. 238 (1969). The prosecutor of
Philadelpnia at one time generally refused to plea bargain.
People gtill plead guilty, but the guilty plea rate was approx-—
imately 32%. The National Advisory Commission on Criminal
Justice Standards and Goals, "Courts,™ at 47. However, at the
time of the team's visit to Philadelphia, the prosecutor's
office had changed hands and plea negotiations assumed the im-
portance usually found in state courts. The prosecutor of
Blackhawk County, Iowa, has also recently ended plea bargaining.

The Other Face of Justice, National Legal Aid and Defender As-
goclation {1973), reported that the 1972 defender survey had
68.5% of all felony cases and 74.5% of all misdemeanors disposed
of by guilty pleas.

The President's Commission on Law Enforcement and Administra-
tion of Justice, Task Force Report: The Courts, at 9 (1967),
sets the guilty plea rate at "roughly 90%." See also"Guilty
Plea Bargaining: Compromises by Prosecutor to Secure Guilty
Pleas,” 112 U.Pa.L.Rev. 865 (1964).

Examples of written materials which espouse the different views
include: Wheatly, "Plea Bargaining: A Case for Its Continuance,”
59 Mass.L.Q. 31 (1374) (proponent); Alschuler, "The Defense
Attorney's Role in Plea Bargaining," 84 Yale L.J. 1179 (1975)
(opponent); National Advisory Commission on Criminal Justice
Standards and Goals, Couxrts (1973) (opponent); Gallagher, "Judi-
cial Participation in Plea Bargaining: A Search for New Stan-
dards," 9 H.Civ.Rts./Civ.Libs.L.Rev. 29 (1974) (reformer); Note,
"Restructuring the Plea Bargain,' 82 Yale L.J. 286 (1972) (re-
former); "The Unconstitutionability of Plea Bargaining," 83
Harv.L.Rev. 1387 (1270) (opponent). See Santobello v. New York,
404 U.S. 257 (1971), where the present United States Supreme °
Court Justice finds the process of plea bargaining essential,.
See also New York State Commission on Attica, at 30-31 (l972).

Most reformers of the plea bargaining process suggest that it
be made into a mores formalized part of the normal course of the
proceedings, with the bargaining stenographically transcribed,
and if not the entire bargaining process transcribed, then at
least the agreement transcribed. See Ill.Rev.Stat., 1977, ch.
1107, sec. 402, "Commentary;" and National Advisory Commission
on Criminal Justice Standards and Goals, Courts, 3.3, and "Com-
mentary," at 52-53. American Bar Association Standards Relating
to Pleas of Guilty, 1968. . : :

People v. Whitfield, 239 N.E.2d 850 (I1l. 19 ).

Santobello v. New York, 404 U.S. 257 (19 ). See also Kittel,
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"Defense of the Power: A Study in Public Parsimony and Private

" Poverty," 45 Ind.L.J. 90, 110-112 (1970); "The Influence of the

Defendant's Plea on Judicial Determination of Sentence," 66 Yale

~ L.J. 204, 205~20 (1956); Alschuler, A., "The Defense Attorney

10.

11.

12.
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Role in Plea Bargaining," 84 Yale L.J. 1179, 1248-~56 (1975).

Kittel, supra note 7, at 144-212. See also, Scott v. United
States, 419 F.2d4 264, 772 { Cir. 1969). :

The Other Face of Justice, supra note 3, at 30. The percentages
of guilty plea dispositions are based on the reported caseload
dispositions of 233 defender agencies. For rural. defender agen-
cies, a total of 1012 misdemeanor tases were included in the
calculation of guilty plea dispositions, and a total of 4748
felony case dispositions were included.

See Oaks, D., Lehman, W., "The Criminal Process of Cook County
and the Indigent Defendant,"” 1966 U.X.L.F. 584, €14~57, for an
attempted explanation of why clients of the Public Defender

of Cook County, Illinois, plead guilty. However, in the view
of one of the authors of this report, an attorney on the staff
of the defender agency examined during part of the time period
discussed, the authors ignored structural changes occurring:
in the defender office at the time and the enormous pressures
placed upon defender lawyers by the judiciary, who hire and
can discharge the chief defender, to convince the defender’'s
c¢lients to plead guilty. See also Alschuler, supra note 7,

at 1206~70. : : ' ‘

However, the definition of a conflict case may vary minimally
from locality to locality. ‘

" «See, Wallace v. Kern, 371 F.Supp. 1384 [E.D. N.¥. 1974] ; in
which the U.S. District Court limited Legal Ald.SO?ler }aw-
yers to 40 (periding) felony cases; reversed on:jurlsdlctlon—. ‘
al grounds 481 F.2d 621 (2nd Cir., 1%74), Ameglcan Bar Associ-
ation Standards Relating to the Defense Function 1.2(d), p.
178~179; and Ligda v. Superior Court, 5 Cal. App. 34 811
1970), in whichit was stated that the defender must @ave the
legal autho:rity to refuse additional cases at any point at
which, in his opinion, adeguacy of.rgpresentatlon of accused
persons would be threatened by additional caseload.  Also
see, ABA Standards (The Defense Function) Sandard ;.2 (4a) ,
pp. 178-179; and NLADA Proposed Standards for Defender Ser-

vices, pp. 45-48.

i 1 Advisory Commission on Criminal Justice Standards _
gzglgngsé "Cour{s," p. 47 Prosecutcrs inmA}aska have claimed:
that Alaska has ended plea bargainirg. Black ngg County,
Iowa has also experimented with a no plea.bargalnlng process.
In both Black Hawk County and Alaske criminal ‘defendants

still plead guilty. .
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Oaks, D. and Lehman, U. 4upvaheleld, a723-728. "Remedies for
Renegade Plea Bargains in Califcernia," 16 Santa Clara L.Rev.
103 (1975), »mwn § and (O See also Alschuler, A.

- "The Trial Judges Role in Plea Bargaining, Part I,"™ 76 Cal.

L.R. No. 7, pp. 1059-1154 (1960).

Bovkin v. Alabama, 395 U.S. 238 (1969); North Carolina v.
Alfred, 400 U.S. 25 (1970); McMann v. Richardson,b 397 U.S.

259 (1970).

See Lichtman, J.,; "Constitutional Requirements of Appointed
Counsel in the Guilty Plea Process," supva. Alschuler,
"The Defense Attorney's Role in Plea Bargaining" 84 Yale

L.J. 1179 (1975j.

Eisenstein and Jacob, Felony Justice, 1977.

Alschuler, A., "The Prosecutor's Role in Plea Bargaining”
36 U. of Chicago L.R. 50. .

LaFrance, A. "Criminal Defense Systems for the Poor"™ 50
Notre D.L. 41, 51 (1975) ; Wallace v. Kern, 371 F.Supp. 1384,
1388 (E.D. N.Y., 1974}, reversed on jurisdictional grounds
499 F.2d 1345 (E.D. N.Y., 1974). ,

Brady v. United States, 397 U.S. 742 (1970); Pcople v. Whit~-
Field, 239 N.E.2d 850 (Ill. 19 ). One would be hardpressed
to find a more coercive setting than that presented by
People v. Beirens, 4 TI112D 131 (19 ), yet the plea has with-
stood subsequent defense counsel attacks.

Lichtman, J.  zapva, af 80-90; Alschuler, "The Defense
Attorneys Role in Plea Bargaining supra note 5, at+ .

Alschuler in "The Defense Attorney's Rolc in Plea Bar-~
gaining supranoteSat 1206-1255, considers systematic
pressures eglong with more individualistic, i.e. client
-and case pressure, in his work. The factors utilized
here are those which .the team conceptualized based upon
experience as being among the most important. '
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Finkelstein, "A Statistical Analysis of Guilty Plea
Practice ir the Federal Court" 89 Harvard L.R. 293 (1973)
argues that a- significant number of defendants pleading
guilty or nolo contendre in federal court would have
been acquited if they had gone to trial. One may also
make the centinuing point that prosecutors will reduce
the sentence offer to one that cannot be refused where
their case is weak, hence it is weakness of the case

for the prcsecution that cauvsed guilty pleas. However,
that was nct the response from the defenders.

: e
,-.,/r/"‘(//
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APPENDIX TO CHAPTERV

SUMMARY OF DOCKET DATA 1IN
''THE EIGHT DEFENDER OFFICES

The docket data from each of the 8 dzfender offices reveals
different guilty pléa rates for each office. Table 5& presents
the guilty plea rates for the felony cases ‘assigned to cach of the
8 defender offices. The rsates range from 13% in Baltimorc County
(note,ithe % is to be guestioned becéése of the smallness of the
N) to 90% in Oneida County, New York. A summary of the judgments
and sentences for the guilty plea dispositions in these 8 offices
follows. Table 5] summarizes the data.

1. Baltimore County

The one felony case éhat eventuated inig guilty plea disposi-
tion was a guilty on édme counts but ﬁot guilty on other counts.'
The defender client received probation in exchange for the guilty
pleca. '

2. Lousiville, Kentucky

The Public Defender Office in Jefferson Coﬁnty (Louisville),
Kgntucky disposed of 29 cases, or 53%, éf its felony cascload throgqh
guilty pleas in the docket samplé of cases, An overwhelming 97%
of these guilty pleﬁs were to the original'offense charged against

the accused. One dcfendént, or 3%, pled guilty to a lesscr

BT TSIV
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TABLE 56
Guilty Plea Rates for
8 Defendex Offices
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: TABLE 57
Final Charge and Sentence for Guilty Plea Dispositions
{or each Docket Sample

Final Charge . Sentence

Guilty as Dropped Dismissed | Lessor Pro- Incar-

Charged Counts Charges Offense bation ceration
Baitimere, Md. L - 50% 50% - 100% (2) 100% - 1C0% (1)
Louwisvilie, Ky. o7y - - 3% 1005 (50 15% 85%  100%(59y
Fhiladelphia, Pa. 128 .. 42% 3% - 7% 100% (g1} 60% 05 100%(s2)
Las Vegas, Nev. 453 12% C21% 22% 100%(117) 622 38y 100%(qy,
Menterey, Ca. 15% - 26% 26% 33% 100% (130) 62% . 38% 1002 (95)
Colurbus, O. "12% . 313 31s | 26% 100% (57) 5% 47% 1003 (34)
Oaxland, Ca. 7% 36% 34% 13% 100% (114) 70% 308 100%(74)
Utica,.N_Y. 253% ' % 9% 57% © 100% (g 58% 423 1003 4,5,

Total Cases= 157 112 . 158, 143 6l6 | 29 isd 447

= 0yl ~
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included offense. Eighty-five percent of the clients who pled
® guiiky fcceived incarceration as a sentence; the remaining 15%
received a probation sentence.

3. Philadélphia, Pennsylvania

® In the docket sample of felony casws assigned to the Philadelphia
'Dcfender Association,.53 cases, or 59%, of them were disposed of '
through guilty pleas. Only 12%wweré.guilty pieas to the original

4 charge; the remaiﬁing were guilty pleas to lesser included offenses
(7%) and guilty pleas to some counts, o:hers dropped (81%). Most
of the clients who pled guilty received probation as a sentence (60%)

® compared with 40% who received a sentence of incarceration.

4. Las Vegas; Nevada
‘Niﬁety~fouf clients, or 63%, pleaded guilty in the sample

of felony cases taken from the public defender office in Las Vegas.
Forty-five percent of theqpleas were to the origiﬁal éharge where-

as 55% resulted in an alteration of the original charge: 22% were
- pleas to a lesser included offense and 33%.involved the dropping

of some counts. The majority of clients who plead»éuilty received
"probation as.é sentence (62%). . ) . <

5. Monterey, California

The public defender office in Monférey Couﬁty disposed~qf
70% of its felony cases in the dé;ket sample through guilty pleas.-
Fifteen percent were pleas to the original charge; 52% involvg
the dropping of some counts; and, 33% were pleas to a lesser in-
cluded offense. The majority of the guilty plca dispositions (62%)

xeceived a probation sentence, the others (38%), incarceration.

It should be noted that in California, sentences are set by law.
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As a result,-there. is no direct sentencing bargaining, except for
probation. Bargaining for a reduction of charges is, of course,

undertaken, indirectly. This is a form of sentencing bargaining.

The Columbus public defender office isposed of 35 felony

‘cases, or 75%, of its total felony caseload in the sample through

guilty plcas. Only 12% of the guilty pleas were to the original
charge; the majority, 62%, involved the dropping of some counts;
and 26% were to lesser included offeﬁses. The majority, or 53%,°
raceived a probation sentence.

7. Oakland, California .

The public defender offgce in Oakland disposed of 114 felony
caseg, or 81%, of its felony caseload in the docket sample through.
guilty pleas. The majority of these(gﬁiltyvpleas, 70%, involved
the dropping of some counts, whereas 17% Qere pleas to the original
charge and 13% were‘to lesser included offenses. The vast majority,
70%, of these clients who pled.guilty received probafion; the
othérs, 30%, received incarceration.

8. Utica, New York

~

The public defender 6ffice in Utica had the highest guilty | =
plea rate for felony cases in the docket sample. Seventy-four.
cases, or 90%, of the office's total felony cascload was disposed
of by guilty pleas. One—fourth.of theﬁ did so to the original
chargé, but the majority, 57%,.plcd guilty to a lesser included
offense. Only 18% of the guilty plcas'involvcd the dropping of
Lome counts.  The majbfity’of the guilty plecas, 58%, resulted in

" probition sentence.
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CHAPTER VI

THE GUILTY PLEA: ACTUAL CASE DISPOSITIONS

A. DESCRIPTION OF THE DOCKET STUDY.

In Chapter V, the various characteristics of.defender agen-
cies with varying guilty plea rates were described. That chap-
ter discussed, through mail questionnaire data and field research
observations; the different settings in which guilty plea rates
increase or decrease. In this section, the perspective shifts to a
description of actual guilty plea dispoéitions in eight localities
in the country. Data gathered in eight docket studies are used
to extend findings disclosed by the mail survey, and to provide
additional information not elicited in the mail questionnaire.

Data were collected from the court dockets of.eight jurisdic~
tions which utilize a defender office to provide defense serxrvices
to poor people accused of crime. The defender offices are located
in and serve the following areas: Columbus, Ohio; Jefferson County
(Louisville), Kentucky; Oneida County (Utica), New York; Baltimore
County, Maryland; Philadelphia, Pennsylvania; Clark County (Las
Vegas), Nevada; Monterey County (Monterey), California; and Santa
Clara County (San Jose), California.

The original objective was to conduct docket studies in the sam
sites chosen for the field research, all to be performed in advance
of the field visits. However, docket studies were completed in
advance of field visits. After the docket study in Alameda County
{0Oakland), cCalifornia, a study.team field visit to Alameda County
became impossible for reasons unrelated to this project. Santa

a

Clara County (San Jose), California, was selected as a substitute,
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but budget and t;me constraints did not permit a Santa Cléra
County docket'study. Hence, there are eight docket studies and
eight field trips, but only seven of them coincide; there is a
docket study, but no field trip, for Alameda County, and a field
trip without a docket study for Santa Clara County.

All of the court systems from which the docket data was col-
lected serve areas with populations of over 250,000 persons (See
Methodology Appendix A and Appendix to Chapter V). The sites
were chosen with the objective of providing variability as to guilty
plea rates; as well as the degree of private bar inveolvment in pro-
viding non-fee defense services. Also, it was necessary for the
céurt records to be in relatively good order, the information to
be relatively easily retrievable, and that there exist a spirit of
cooperation from court and other personnel. The "sample" of loca-
tions was not intended to be represeﬂtative of the universe of
areas which employ the organized defender method of non—fee crimi-
nal defense delivery, but enough variation exists for the study to
suggest a number of significant facts about the more urban defender
agencies and the Quilty plea impact and process.

fhe data were gathered variously by law students, court employ-
ees and attorneys, who rgcorded the pertinent data from awrandom

sample of felony cases which were completed at the trial court lev-
*

el in or around March of 1974, The first 150-200 felony cases

which were completed, were examined to determine the following in-

formation: pre-trial (jail or release) status and bail amount;

* Completion here is defined as dispositions by either a guilty

judgment and sentence, dismissals for any reason, or a not gui;ty
judgment. The appellate .or collateral attack process was not in-
‘cluded, nor were trial court proceedings pursuant to a remand of

the matter.

4
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type of counsel (defender, appointed private counsel or retained
counsel) ; elaﬁseé times from arrest to sentencing; amount of time
spent in jail awaiting trial court disposition; method of disposi-.
tion; original and final charges; judgment; and sentence.

Pre—~trial release status and amount of time in jail in the
pre~trial stage are considered factors which have significant im-
pact upon guilty plea rates,1 and are facts relatively easily re-
trievable from most dockei records. Type of counsel was examined
to determine whether there was any correlation between type of
counsel and plea bargaining rates.2 Patterns in charge reduction,
sentence reduction, or charges dismissed were examined to identify
any differing conviction or sentencing patterns between contested
and non-contested dispositions.3

A total of 1326 felony cases emerged from the docket studies.
What follows is a comparative analysis of methods of disposition
(contested vs. non-contested), the pre-trial status of the accused,
and the judgments and sentences for this sample of actual felony
cases, But first, the cases represented by the eight defender of-
fices are compared with those in which assigned private counsel
provided representatioh. That is followed by summary description
of the 679 felony cases assigned to and disposed of by the eight
defender offices. And, finally, the impact of the guilty plea
disposition on the clients of the defender offices is examined in
light of charge alteration and ultimate sentencing.

Neither the;Sample of cases nor the data obtained on each case
are intended to be exhaustive; the results apply to only those eight
court systems from which the data was gathered. Generalizations to

other court systems are necessarily suspect because of the varieties
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of existing criminal justice systems, their practices and procedures,
throughout.thé United States. Also, comparisons which include
~retained counsel are not included because retained clients have
substantially different characteristics than appointed counsel

and defender clients, since it was impossible to weigh thése dif-~
ferences in characteristics for a meaningful comparison of attorneys

rather than qf cases and clients.

B. ASSIGNED COUNSEL VERSUS PUBLIC DEFENDER,

In all but one of the sites used for the collection of the
docket data, provisions existed for the appointment of private
assigned counsel to non-fee criminal cases. The defendei office
serving Jefferson County (louisville), Kentucky, is appointed Eo
represent all non-fee criminally accused persons. In the event of
conflict-of-interest situations, a different public defender attor-:
ney was assigned to each cc-defendant.4 In extraordinary cases,
the Jefferson County Public Defender would also call upon private
attorneys who were persoﬁal friends and induce them to represent
a conflict client for little or no fee, but on a non-appointive
basis. That situation would not be disclosed by‘dockeﬁ entries.
In any event, because there were no identifiable appointed private
counsel cases in Jefferson County, Kentucky, this section's com-
parison of defender and assigned counsel cases will therefore uti-

lize only the :dockets of the other seven sites.

1. Distribution of Case Sample Across Types of Counsel,

Defense counsel was present for each of 1326 .felony cases in
the docket sample of cases. The defender offices (8) providea re-

presentation in 51% of these felony cases; assigned private coun-
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sel were appointed to 8% of the felony cases; and 41% of the felony.
cases were ones in which the accused hired a private attorney. As-
suming that these 1326 felony cases are representative of the usual
felony caseload in the eight sites, an indigency/eligibility rate
can be developed by combining the defender and assigned private
counsel cases into the total felony cases reguiring non;fee criminal
defen;e services. Thus, in the eight sites studied, 5%% of the
total felony caseload in those areas was provided with non-fee
criminal défense services.

However, the rate of eligibility for non-fee defense services
fluctuated considerably among the eight sites, as illustrated in

Table 58.
( TABLE 58 )

In felony matters, only 29% of the cases arising in Louisville,
Kentucky, required the appointment of the public defendef office5
{(there are no provisions for the appointment of assigned private
counsel), whereas 88% of the felony cases in Monterey County, Cali-
fornia,* required the appointment of the public defender office .
(81%) or assigned private counsel(7%). Combining the appointments
of defender office and assigned private counsel, the eligibility
rate for non-fee defense services for the remaining six areas is
as follows: Baltimore County, Maryland ~-- 30%; Columbus,’Ohio —

41%; Utica, New York -- 64% (there were no appointments of private

* .
Observations and interviews led the study team to the opinion

that the appointed variations between Jefferson County and Monte~
rey County were the result of extraordinary reluctance of Jeffer-
son County judges to find accused persons without counsel eligi-
ble for appointed counsel.



TABLE &8

Rate of Eligibility for
Non—-Fee Criminal Defense
Services in the 8 Field Sites

Assigned Retained
Site Defender Counsel Counsel | Totsal
Louisville, Ky. 29% - 71% 190
Baltimore Coun-
ty, Md. 5% 25% 70% 193m
Colunbus, Ohio 37% 43 59% 129
Philadelphia, Pa. 583 7% 35% | 168
Utica, N.Y. 64% - 36% 129
Monterey, Cal. 81% 7% 12% 172
Las Vegas, Hev. 79% 2% 19% 192
Oakland, Cal. 63% 17% 20% 153
51% 8% 41% 1326
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assigned counsel ‘in the sample of felony cases for this area);
Philadelphia, Pennsylvania ~-- 65%; Oakland, California -- 80%; and .

Las Vegas, Nevada -- 81%.

2. Comparative Pre-Trial Status.

The clients of the seven defender agencies are more likely
to begin their movement tﬁfough the criminal process in jail than
are the clients of assigned private counsel énd retained counsel.
Fifty-three percent of the defender clients were detained while
awaiting disposition compared to 46% of the clients of assigned
counsel and only 14% of the clients of retained counsel, shown in
Table 59.
If incarceration in the pre-trial stage does influence the accused
person to plead guilty, it would seem to follow that in the sample,
retained counsel would have a mﬁch lower guilty plea disposition
rate than defender or appointed counsel.

( TABLE 59 ) A

A related finding is that while bail amounts in the sample
ranged from less than $500 to more than $5,000, some 66%‘of the
defender cases had bail set in amounts exceeding $1,000.., It is
not difficult to put this fact together with the inability of poor
people to raise large sums of money, and come up with a high rat=
of pre-trial detention for defender clients. It is clear that the
defender offices' clientele is more likely to be detained before
disposition. However, it is not at all clear that this should be
the case as a matter of law.

Principles of equal protection would seem to require that mon-
ey bond should not stand as an unconquerable obstacle to poorkpeo—
ple, since affluent persons find money bond to be no obstacle at

all.6 Of course, judges may impose conditions for pre-trial re-



TABLE 89

Type of Counsel by
Pre~Trial Status of Accased

Defendex Assigned Retained
Counsel Counsel

[::] out of Jail

In Jail
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lease to assist in assuring the appearahce of the accused and his
submission to‘court orders. But if the accused is ﬁoo'poor to
deposit a money bond, then alternatives to money bond should be
utilized.7

This, however, does not appear to be the case in the sample
of situations examined here. In fact, the clients of the seven de-
fendexr offices comprise 75% of the jail population in the sample

of cases; 10% are assigned-counsel clients and the remaining 15%

axe'ﬁhé clients of retained private counsel. This is illustrated

in Table 60.
( TABLE 60 )

3. Comparative Methods of Disposition.

As Table 61 illustrates, the assigned private counsel in
the seven jurisdictions exhibit a lower rate of guilty pleas than
the defender group; thus, while the defenders disposed of about 2/3
of their cases through guilty pleas, the assigned counsel disposed
of about half of their cases this way. Trial rates are very dif-
ferent: 26% for assigned counsel, and only 13% for defenders. Dis~
missal rates for the two types of counsel are roughly equivalent

(18% for assigned counsel, 17% for defender).

( TABLE 61 )

Why would assigned counsel take cases to trial twice as of-
ten as their defender countefparts? Some obsexrvers have offered

reasonable suggestions: Caks and Lehman, for example, hypothesize



TABLE 60
pefender Cases, as Proportion of
)\11 In-Jail Cases

. ¢
. Tefender '
in-Jail Cascs
. rssigned counsel
PY in-Jail Cascs
Fetained Counsel
In-Jail Cases
Total ITn-Jail
. Casecs=" 460
- .
@
_ TABLE 6/
o Comparative Methods of Disposition for
® Assigned Counsel and Defender Cases
D Guilty Plcas
69.4% < 7oy - .
@ e ]h I % Jury TrJ..\.’_Ls
HHTS 28] L—;':ig‘—:——:- Bench Trials
17. 3%
“JUDJJ [mm Dismissals
(661) Lo
® . . Assigned .. Public
Counsel . Defenderx
[
. . -



that defenders have a higher guilty plea rate because they have a
more thoroﬁgh.screening procedure than the typicai appointed law-

_ yer who must rely on much less experience with the kinds of cases
and clients that the defender sees every day.8 Hence, defenders
woula try only those few cases in which there was a genuiné factual
issue, because of their ability to realistically assess the defen-
sibility of a case. The defender lawyer, according to fhat theory,
is then able to alternately take advantage of the concessions
available to his/her client through the plea bargaining process.
Moreover, as the docket data indicate as illustrated in Table 62,
the assigned counsel in the sample are appointed to a larger pro-
portion of the more serious offenses of homicide and rape. These
more serious offenses are more apt té eventuate in a trial disposi-
tion, as illustrated in Table 63. This tends to indicate that the
assigned counsel may be appointed to the cases that are more likely
to go to trial because the sentence, even in a plea bargain situa-
tion, will be so long as to cause the defendant to take his chances

at trial.

( TABLE 62 )

( TABLE 63 )

Oaks and Lehman also indicated, in their study of one system,
that this screening differential would make one expect a'higher
acquittal rate for the more cautious defenders than for the assigned
counsel. Such was aéparently the case in the site they studied,
Cook County, Illinois,9 and it is also confirméd in the present

study. On the occasions when defenders went to trial, 31% of



TABLE 672
Comparative Percentages of Cascloads
o Represented by Each Offense

% of

pefender Cases

% of Assigned
Counsel Cases

Comparative Guilty Plea Rates for

ici 6.5%
Homicide 1.8% .
(12) (7)
2.7% . 4.6%
Rapc
o (18) (5)
. % :!l. 3%
Robber 15.2%
Y (103) (23)
N ‘3%
avated Assaalt 8.2% k)
il (56) ()
lax 22.4 23.3%
e Y (152) (36}
Theft 23.4% - 4.06%
(159) (5
< tics 13.5% 15.7%
llarco o2 -
5.7%
All-Others 12.8%
{87) (6)
. "Total 100% 1003
(679) {108)
TABLE 63 R

Assigned Counsel and Defender
YMore'" and "Less" Scrimus Cases™®

More Serious L.ess Serious
Charges Charges
Assigued Counsel
Fleas 65.6% 68.5%
Trials 34.43 31.5%
Total 100% 100%
(29) (54)
Defz2ndex
Pleas 74.8% 86.4%
Trials 25.2% 13.6%
Total 100% J00%
(119)- {(428)
?/I\./ niwtFr)

.

% More serious includes‘homicide, rape, robbery.
YLess serious includes aggravated assault, burglary,
- .... theft, narcotics, and other. ’

. . - cee
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their clients were found not guilty, while assigned counsel cbtained
not guilty juagments in 26% of their trial cases, as shown in Table
64. While this difference 'is not substantial, it is suggestive

of some phenomena at work in the system, cne of which could well
relate to differing degrees of accuracy in screening cases and bet- '
ter judgment on which cases should be contested and which cases

should not.lo

{ TABLE 64 )

Another study attributes stability of courtroom personnel to
high guilty rates, that situation in which the prosecutcr and de-~
fender are regularly assigned to the same courtroom over a period

of time.ll

That was the method of defender assignment in Jeffer-
son County and Monterey County.

The reader should be reminded that in the final analysis, it
is the defendant who pleads guilty. The lawyer, at best, can in-
fluence that decision. The influence may range from little to great
The weight of the lawyer's infiuence will depend on a variety of
factors including, but not limited to, the confidence of the client
in the lawyer, the strength of will of the defendant, his indepen-
dent perception of his guilt or innocence, the client's opinion of
his chances in a contest, and his conceptualization of ka good sen-
tence arrangement.

Moreover, in Part 2 above, it was noted that the clients of
defenders were more likely to be incarcerated in the pre-trial
stage than the clients of appointed counsel. According to some

. . 1
observers, detained clients are more likely to plead guilty.'z‘ The -



TABLE 64

éomparative Acquittal Rates
Yor Defender and Assigned Counsel Trials

Defender ' Assigned Combined
Trials * Counsel ' Trials
Trials

™ %.Of GUILTY
§ Judgements

[::j of NGY GUILTY
Judcements
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apread between incarcerated defender clients and appointed-counsel

. clients is 7%, shown in Table 59, while the contest/quilty plea
spread between defender clients and assigned counsel clients is

over 14%, shown in Table 61. The greatexr percentage of incarcerated
defender clients may account for some of the difference in the
guilty plea rate between defender clients and assigned private
counsel clients.

4. Comparative Caseloads: Different Counsel for Different
Offenses.

In the seven docket samples of felony cases, assigned counsel
provided representation in a higher percentage of the three "more -
violent felonies" (homicide, rape, xobbery), as opposed to felonies
that involve crimes against property (burglary, theft), that did
the defenders. Table 62 indicates that violent felonies constitute
nearly 7% of the total assigﬁed private counsel caseload, while
they represent only 2% of the defender cases. This tendency con-
tinues through all the crimes involving some form of violence.

The difference is more dramatic when homicide and rape are
set apart from other crimes: some 1l1l% of assigned private counsel
cases are in this category, whereas only 4.5% of defender cases are
of this type. In relative terms, the assigned private counsel in
this sample undertook 2 1/2 times as many of the two most violent

crimes as the defenders.

5. Who Tries More Cases?

Table 63 illustrates that defenders show a marked tendency

to take more of their véry serious cases to trial (trial rate of

&

25%, excluding dismissals) and to settle more of their less serious
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cases through guilty pleas (trial rate of only 14%, excluding
dismissalé). "But the assigned private counsel do not behave simi-
larly; irrespective of the seriousness of the charge, assigned
counsel will contest about 1/3 of their cases (exclpding dismissals)
'However, overall data accumulated here tend to confirﬁ that
assigned private counsel represent clients who contest a higher
percentage o? cases than defender clients. The data sdggest at
least two reasons for this phenomenon: (1) a higher percentage of
defender clients are incarcerated in the pre-trial stage than as-
signed counsel clients; (2) a higher percentage of assigned coun-
sel cases involve the more serious crimes than defender cases.
Incarceration leads to guilty pleas because the incarcerated
client has'become acclimated to the loss of his freedom. The in-
carcerated client has lost his job, been separated from family,
friends and neighborhﬁod. The conviction'that follows a guilty
plea results in much less of an abrupt, traumatic change in status
than for the free defendant awaiting trial. Moreover, the time
spent in jail awaiting trial is frequently credited toward the
sentence either as a matter of law or taken into consideration by
the judge when imposing final sentence, so that a substantial pox-
tion of the sentence may have been served by the time final sen-
tencing occurs. Indeed, the séntencing proceeding may resulﬁ in
the end of incarceration for the jailed defendant awaiting trial,
but the beginning of incarceration for the free defendan£ awaiting
trial. Also, the;e is the h0pelessnéss and dépression common amohg ;
jailed defendanés that destroys any combative spirit he may have |
had before incarceration. Hence, the pre—trial'status of the accuse

)

may be a critical factor as to whether or not he pleads guilty or



contests the case.

The seriéusness of the charge may also have én impact upon
whether a defendant contests a case or not. A less serious case
is more likely subject to probation, or is amenable to a time-
considered-served type of sentence than a more serious charge.

A serious charge may require a substantial sentence of incarceration,
even with a relatively good plea bargain arrangement. Hence, it

may follow that the accused will feel he has little to lose by
risking a still harsher sentence after a guilty judgment in a con-
tested matter. The better part of his life will be wasted in pri-~
son in any event, and he may as well take his chances on a not
guilty verdict.

The point is tha; variations between assigned-private-counsel
client guilty plea rates and defender client guilty plea rates may
be a result of differences iﬁ key characteristics of clients and
cases assigned to defender and assigned private counsel, rather
than in differences between the way lawyers f£rom each system ap-
proach their cases. It may not be, as Lehman and Oaks suggest,
that a defender's experience enables the defender to more select-
ively choose whether to contest a case, for the final decision to
plead guilty or contest a case is the client's, not the lawyer's.
Moreover, there is no reason to believe from the cities visited
that defender lawyers are more experienced criminal practitioners
than assigned private counsel. Hence, it should follow that the
characteristics of the client and his case are more important than

whether assigned private counsel or a defender is the lawyer.

a
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C. COMPARATIVE SENTENCING -- ASSIGNED PRIVATE COUNSEL/DEFENDER.

The dockét study has provided data as to the relatiire fre-
_ quencies of probation and incarceration, for both trials and guiity
pleas. For both types of counsel and for all manners of disposi-~
tion; probation occurs more frequently than incarceration, as
shown by Table 65. |

Observing guilty pleas only, the result for deféndér clients
and assigned private counsel clients is ab4ut the same: both the
defender and.assigned private counsel obtain probation in over
half of their guilty plea cases. However, the clients of assigned
private counsel and defenders are not receiving similar probation
sentences for guilty judgments after trial. The clients of defen- '
ders are mére likely to be sentenced to a period of incarceration
after a contested trial than are the cliepts of assigned counsel.
Or, to put it the other way, assigned private counsel are.equally
successful at obtaining probation for their clients, regardless
of whether thev contest or plead guilty, and they are more success-
ful at obtaining probation after a contested trial than the clients
of defenders. This result is even more noteworthy when one con-
siders that assigned private counsel receive a higher percentage

of serious cases than do the defenders.
{ TABLE 65 )

An obvious explanation for this finding was not detected by
the study. However, case screening may play a role. When the de-
fender loses at trial, it may be that the client (as well as the

charge) is not suited for probation at all, and this unsuitability



3

L
TABLE @f,
Comparative Rates of Prcbation .and Incarxceration
For Assigned Counsel znd Defender
e e e .. % of Cases - % of Cases .
. : ' Receliving Receiving Total
Probation Incarceration
Pleas Co .
Appointed Counsel 52.8% L 47.2% . . 100%
: j (28) - (25) (53)
Defender . . 56.9% . 43.1% .100%
_ o (244) {185) (429)
Trials
nppointed Counsel .. 52.9% . 47.1% 100%
) )] {8) (17)
Defender 37.5% 62.5% 100%
(18) ' (30) (48)
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was the reason for not pleading guilty in exchange for a probation
séntence in the first place. It was noted above that a higher pro-
portion of assigned-counsel clients are free on bond than defender
clients. The free status may result in the defendant being pro-
bationable where he would not have been probationabie had ﬁe been
incarcerated. -

A defendant free in the pre-trial staée may have a job and be
able to support his family; he may have undertaken a community—baéedf7
rehabilitation program, such as alcoholics anonymous, drug therapy
or counseling; and given signs of affirmative response,13 However,
the percent difference between probation sentences for private
assigned--counsel clients cover defender clients is much greater than.
the percent difference of defender incarcerated clients in the
pre-trial stage over assigned private counsel clients,w Thus, fac=~
tors other than pre-tiial incarceration‘sfatus must béhat work.

OUther explanations concern the possible differential treat-
ment afforded assigned private counsel on the basis of several fac-
tors. Because assigned counsel are appointed to a much lower pro-
portion of the indigei:t cases (except in Baltimore County), their
appearance in court is rare. Also, since indigent cases are usu-
ally not randomly distributed among defenders and assigned counsel,
the nature of each group's caseload is gquite different. Another
significant ingredient may be the fact that assigned counsel are
private practitioners, professionally and logistically separate
frem tne day—to-day operation of the justice system. Because as-
”signed counsel are exceptlonal in the sample of cases, the justice
\system m;y react differently to them by show;ncla lesser reluctancé

to grant probation after a trial. Finally, defenders usually ‘have



a higher percentage of the court's assigned clients than assigned
private counsél.. Also, a defender will usually have a-Qery large
number of cases, while an assigned private attorney will have
relatively few cases, though in the aggregate, the assigned counsel
system may have as many cases as the defender agency.

Many in the criminal justice system belieée that it is eésen-‘
tial to terminate a vexry high percentage of criminal cases through
guilty pleas because resources are .1imited,l4 and since tp - indivi-
dual defenaers are the ones who are in court every day with indi-
gent clients, the individual defender must have his clients plead
guilty in a high proportion of his cases. Hence, it becomes ne-
cessary to harshly punish a defender client who is found guilty
after a contested trial to discourage too many contested matters,
by the defender who is constantiy before the court on behalf of
indigent clients. On the other hand, the assigned private counsel
has only an occasicnal indigent case. Punishing his client for
contesting a case will be relatively useless, since the next assign-

ment of another case will be weeks or even months away.
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FOOTNOTES

l. Wallace v. Kern, 321 F.Supp. 1384 (E.D.N.Y. 1974), reversal on
jurisdictional grounds. American Bar Association Standards Re-—
lating to Pre~Trial Release, pp. 23-25. "The Effect of Pre-
Trial Detention," 39 N.Y.U.L.Rev. 641 (1964).

2. Oaks, D., and Lehman, W., "The Criminal Process of Coock County
and the Indigent Defendant,™ 1966 U.I.L.F. 584, 719-35., See
also, Alschuler, A., "The Defense Attorney's Role in Plea Bar-
gaining," 84 Yale L.J. 1179 (1975). See also Lehtinen, M.,
and Smith, G., "The Relative Effectiveness of Public Defenders
and Private Attorneys," 22 NLADA Briefcase 1, 13 (1974), for
an example of an effort to compare case results of private at-
torneys with those of defenders. The study is limited to Los
Angeles County, California, and does not distinguish private
retained counsel from private appointed counsel. See also,
Smith, G., and Wendall M., "Public Defender and Private AttorneY'
A Comparlson of Cases," 27 NLADA Briefcase 2 (1968).

3. "Remedies for Renegade Plea Bargaining in California," ‘16 Santa
Clara L.Rev. 103 (1975). This is a work that focuses upon the
remedies available when there has been a breach of the agreement.
The approach of the work is almost that of a civil contractual lav
See also Lambras, "Plea Bargaining and the Sentencing Process,"
53 F.R.D. 509 (1971); "Plea Bargaining: The Case for Reform,"

6 U.Rich.L.Rev. 325, 326 (1972).

4. The Illinois Supreme Court has held that the Jefferson County,
XKentucky, procedure does not cure the conflict. People v. Smith,
37 111.2d 622, 230 N.E.2d4 169 (1967). However, New York courts
have held that a defender agency may assign different defender
lawyers to conflict clients. People v. Wilkins, 320 N.Y.2d 53
(1971}, See also State v. Gallagher, 509 P.2d 852 (Mont. 1973);
Williams v. State, 214 So.2d 29 (Fla. 1968); Kaczmarek v. State,
155 N.W.2d £/3 (Wisc. 19¢r).

5. The study team does not intend to indicate that this was the
true indigency rate. In this regard, particularly noteworthy
are Louisville, Kentucky, and Baltimore County, Maryland. In
Louisville, the judges put enormous pressures upon the accused
to retain their own attorneys and some private attorneys did
provide minimal defense services for very modest fees. In ;
the judgment of the team, if appropriate measures for indigency
had been utilized, the appointed counsel rate would have been
substantially higher. See National Advisory Commission on
Criminal Justice Standards and Goals, "Courts," 13.2, pp. 257—58-,
American Bar Association Standards Relating to Providing Defenge
Services, 6.1, pp. 53-55. See also discussion and cases therein,
"Guidelines for Legal Defense Systems in the United States," '
Report of the National Study Commission on Defense SerV1ces, g
National Legal Aid and Defender Association, 1976, pp. 72-97.
Baltimore County, Maryland, consisted of many of the suburbs.
surrounding Baltimore City, and as a result, was a more affluent



area than is typical, which may account for the low rate of

. indigency. However, certain practices of the defender also:

1.
12.
13.
14.

reduced the number of appointed counsel cases. The defender,
among his other responsibilities, assigned non-fee cases to mem-
bers of the private bar. In many cases, he would not make the
arraignment until approximately ten days after the arrest, all -
of which time the defendant was languishing in jail, in the hopes
that the delay would cause the defendant to pressure his family
into hiring a lawyer for him.

United States v. Gaines, 449 F.2d 143 (24 Cir. 1971); Bandy v.
United States, 81 S.Ct. 197 and 82 S.Ct. 11 (196/). See also
Tate v. Short, 401 U,.S. 395 (1970), and Williams v. Illinois,
399 U.S. 242 (19%97).

Pelletier v. United States, 343 F.24 322 (D.C.Cir. 1965);
United States v. Bronson, 433 ¥.2d4 532 (D.C.Cir. 1970). For
a general discussion on the topic, see also Singer, S., "Bond
Motions from the Defense Perspective,” Public Defender Source
Book, Singer, ed., Practicing Law Institute, New York, N.Y.,
1976.

Oaks, D., Lehman, W., A Crlmlnal Justice System and the Indlgent,
University of Chicago Press, Chicago, 1968.
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See Lehtinen, M., Smith, G., supra note. 2. See also LaFrance,
A., "Criminal Defense Systems for the Poor," 50 N.D.L.Rev. 411,
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the dlfferences kbetween retained counsel, appointed counsel in
criminal cases and defenders.

Eisenstein and Jacob,'Felony Justice, 1977.

See note 1, supra.
Singer, 8., supra note 7.

Santobello v. New Yoxk, 404 U.S. 257 (1971).
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CHAPTER VII

THE DEFENDER CASE PORTRAIT

In this Chapter, the sample of 679 felony cases taken from
docket entries in which the eight defender offices provided repre- .
sentation will be described. The retrievable data from the docket
entries of these felony cases includes the original charge; the
elapsed time between the arrest of the accused and his first court
appearance; £he method of disposition (contested vs. non-contested
cases) Jjudgments and sentences; and the total amount of time that
cases remained in the systemn.

The purpose of examining these factors is to arrive at some -
assessment of the quality of defender services from a reléﬁiVely
quantified measure. Time of entry into a case by a defense lawyer
is considered to be of importance in assessing the quality of the
legal defense.l Other indicators of gquality of legal service sur-
face in such factoré as sentences, probation rates and acquittals.
While these factors are not definitive of the question of quality
of service, hopefully some pattern will emerge that will permit

analysis.

A. ORIGINAL CHARGE.

The most frequently occurring’original felony'Ehérge for de-
fender cases in the docket sample is theft (23.4%), which is fol-
lowed closely by burglary (22.4%); then, robbery (15.2); narcotics
offenses (13.5%); aggravated assault‘(B.Z%);'rape (2.7%) ; homicide
(1.8%); and all other offenses. (12.8%). The mofe violent'crimes
against a person (rape, homicide) constituté only 4.5% of the total 1

i

defender caseload.
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B. ELAPSED TIﬁF BETWEEN ARREST AND FIRST COURT APPEARANCE.

Accor&iné to Table 66, 72% of all defender clients wait up
to three days from their arrest to their first court appearance.
Since a majority of defender clients spend that waiting period in
jail, one might be tempted to assume that the Jjailed clients would
have a shorter wait between arrest and their first court appearance
than bonded ones. But such is not the case,_for when pre-trial
status and elapsed time between arrest and first court appearance
are compared in Table 67, the relationship is reversed: bonded cases
are the ones most likely to have the shortest waiting period from
arrest to first court appearance. Thus, while only 24% of the
jailed clients are brought before a judge within one day after ar-
rest, 45% of the bonded clients have their first court appearance
within one day after arrest. It appears to be an exaﬁple of those
in a more fortunate position having better treatment from the sys=-
tem than the less fortunate, even armong the defender agency clien-
tele.

( TABLE 66 )
( TABLE 67 )

Because the sample merges data from eight localities, it con-
tains a mixture of different statutory and case law on matters
like bond, speedy hearings and attorney appointment procedure.
This legalistic heterogeneity may be a factor among others contri—
buting to these results. For the present, the sample of cases
shows that defender clients are usually in jail awaiting disposition
and are spending a longer time between arrest and first court ap-
pearance than other defender clients who are ouf of jail while

awaiting disposition.



TADLE 66 ,
Elapsed Time Between Arrest and First
hppcarance, for Defender Cases

Within 24 hours
of arrest

1—3'dpys after
arrest

Mo:ze than 3 days

itfter arrest

. . . Total Number of cases= 650

TABLE 47 :
Pre-Trial Status as a Factor in Elapsed
Time from Arrest to First Apeearance
for Defender Cases

Length of Time : .
from hrrest to . % In Jail . % Out of Jail
First hppearance

Within 24 hours .
of Arrest ] 24%, 45%

-3 days after

Arrest 44% . 35%

More than 3 days . ) )

. after Arrest . 32% , 22%
(329) (294)
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C. METHOD OF DISPOSITION.

Table 68 illustrates that 69% of all defender cases in the

. docket sample are disposed of through guilty pleas, and that dis-

missals are the second most freguent disposition (17%). On the
othef hand, 13% of all the defender cases in the docket sample are .
contested dispositions. ©Ei;ht percent of them are tried before a
judge and 5% are tried before a jury. Accordingly, fhe’data illus-
trate that the non-contested disposition is the primary procedure
used by the eight defender offices to dispose of their caseloads.
Both of the non-contested dispositions, guilty pleas and dismissals,
almost always arise out of the plea negotiation process. The less
familiar dismissal can result from plea agreements in a variety

of ways.
( TABLE 68 )

First,vwhen there aie multiple charges arising from different
and unrelated transactions against one defendant, the agreement to
plead guilty to one or more charges will almost always include the
promise by the prosecutor to dismiss the other charges. Second,
during the plea negotiation process, the defense lawyer may point
out the weakness of the prosecutor's case, which if realized by
the prosecutor, may result in dismissal. Third, a dismissal may
reflect a plea agreement between the accused and the proéecutor in
which the accused agrees to cooperate with the prosecutor in testi-
fying against co-defendants in exchange for a dismissal.

The data illustrate the important role played by the plea ne-

gotiation process in the criminal justice system, at least among



TABLE 8
Methods of Disposition
in Defender Cases

[::] Guilty Plea
EEEE Dismissal
U:mﬂ Bénch Trial

7% Jury Trial

Total Nuitrer of
(ases= 661
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dgfender clients.

D. JUDGMENTS AND SENTENCES.

In the end, every -defendant's principal concern is the judgment
and the sentence if the accused is found guilty. The single most
frequently occurring judgment in the sample of all defender cases
is "guilty as charged" (28%), and the most frequently occurring |
sentence is "probation” (51%). As Table 69 demonstrates, the othér
kinds of judgments in the sample of defender cases are: "guilty on
some counts" (26%); "guilty of a lesser offense" (24%);2 "dismigssal"
(19%); and "not guilty" (4%). Other than probation sentences (Si%),
41% of the defender clients received a sentence of imprisonment
for a term of years; 4% were referred to an alternative—to—incércera

tion program; and 4% received some other unspecified sentence.
( TABLE 69 )

The pattern changes~in some informative ways when the judgments
and sentences of guilty pleas and convictions following contested
cases are compared."Convictions after trial resulted in guilty
as charged 46% of the time, but for guilty pleas this judagment
cccurred only 35% of the time, as shown in Table 70. A guilty plea
disposition frequently results in some alteration” in the original
charge against the defendant. Conversely, the rate of probation

rises when defender cases result in a guilty plea, but drops drama-

Charge "alteration" includes a finding that the defendant was
not guilty as charged -- the defendant was either guilty of a
lesser offense, or guilty on some counts, but not guilty on.
some counts (some counts having been dropped).
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Judgments: and Sentences in Defendex Cases
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tically when defender cases are tried. Probation is granted in

. 57% of the defender guilty plea dispositions, but in only 36% of

the contested cases, as shown in Table 71.
( TABLE 70 )

( TABLE 71 )

E. AMOUNT OF TIME IN THE SYSTEM.

Most défender cases in the sample were disposed of, from ar-
rest to disposition, in less than 120 days. Twenty-seven percent
0of the defender cases were disposed of in less than three months;
25% were disposed of in between 90-120 days, and, 48% remained

in the system for more than 120 days, as illustrated in Table 72.
( TABLE 72 )

Felony cases which resulted in guilty pleas were disposed of
more quickly than those which went to trial. As Table 73 shows,
53% of the guilty plea dispositions in the docket sample were dis-
posed of in less than 120 days, compared to only 39% of the trial
dispositions. ( TABLE 73 )

Thus, the docket data rather dramatically illustrate that in
the localities examined, those who plead'guilty receive consider-
ably more lenient treatment than those adjudged guilty after a
trial. Criminally accused persons in the United States have a

fundamental constitutional right to a trial. But they pay dearly

when they exercise that right and lose.

N
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TABLE 73
Defender Cases

Elapsed Time in

[::] Cases completed in

90 days or fewer

Egéﬁ Cases completed in

90-120 days

Cases completed in
moxe than 120 days

Total Number of Cases= 652
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FOOTNOTES

1. See Chapter VIII, infra. See also Chapter IV, supra.

2, Guilty of a lesser offense may result because a charge includes
all of the lesser offenses of that charge. For example, a
single charge of murder includes such offenses as manslaughter.
A charge of armed robbery will authorize a conviction for sim-
ple robbery or theft, and so on.
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CHAPTER VIII

THE PUBLIC DEFENDER GUILTY PLEA DISPOSITION: CHARACTERISTICS

In the precading section, the purpose was to describe the
total sample of defender cases, in fundamental terms of frequency
distribution. But in the section which follows, the scope narrows,
to examine the visible effects which the guilty plea disposition
has had on these cases. In doing this, an effort is made to dis-
cover the results of pleading guilty, in terms of both charge al-

teration and sentencing.

A. TYPES OF CASES BEING PLED OUT,

Defender guilty plea dispositions occur with greater fre-
quency among the less serious original charges (theft, narcotics,
ete.) than among the more serious original charges of homicide,
rape, or robbery. This is illustrated in Table 74. For homicide
and rape cases only, guilty pleas occur 38% of the time campared
to all other felonies, which resulted in guilty pleas 85% of the
time. Thus, defenders are taking more of their homicide and rape

cases to trial (42%) than they are all other felony cases (15%).
( TABLE 74 )

There are several possible explanations for what appears to
be a'greater willingness (or more accurately, lesser reluctance)
of defendérs to take their most serious cases to trial. One possi-
bility has to do with the sheer number of cases involved; it is ob-

vious that homicides and rapes are relatively rare in the sample
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of defender cases. Together, they make up less than 5% of the

. charges. To the extent that the sample is representative, it sug;
gests that cases of this type are exceptional in the defender's
caseload. Perhaps defender attorneys treat exceptional cases in
exceptional ways, by not negotiating them, but by contesting them.

Another possibility is that the more serious offenses of
homicide and‘rape simply are not probationable. As a matter of
law and/or as a practical matter of fact, the state is precluded
from offering a probation sentence to those charged with more
serious felonies. Since the restricted concessions available to
the state for serious felonies are not as appealing to the accused,
a trial disposition may be more likely to occur. .

Also, from the tactical point of view, homicide and rape may
be substantively more suitable for trials than are other crimes,
because they are more defenéible.* It wouid seem reasonable,
then, to contest a larger proportion of the "more defensible” cases,
especially given the higher penalties for conviction on such charges
which often have mandatory minimum sentences. One former public
defender has put it succinctly: "When the stakes are that high,

you might as well roll the dice."

B. JAIL TIME FOR GUILTY PLEA DISPOSITIONS.

The defender clients who are detained prior to the disposition
of their cases are more apt to plead guilty than are clients who

are not detained. Table 75 indicates that of the defender clients

*
With respect to hom1c1de, the emerging availability of the death
penalty may create in the future a greater reluctance to proceed
to trial.
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who plead guilty, 8l% were detained prior to disposition, but of
the defender tlients who went to trial, only 67% were so detained. _
The detained clients -who pled guilty spent less time in jail before

disposition than those detained clients who go to trial.
{ TABLE 75 )

As Table 76 indicates, 65% of the detained clients who pled
guilty spent less than 120 days in jail, compared to 49% of de-

tained clients who went to trial.
{ TABLE 76 )

It is likely that the detained clients who pled guilty did so
early in the proceedings in order to get out of jail sooner. If
so, a system which detains its defendants prior to adjudication is

probably promoting guilty plea disposition.

C. ALTERED CHARGES IN PLED CASES.

The alteration of charges against an accused, in the form of
guilty of a lesser offense or guilty on some counts bu% not guilfy
on other counts, occurs with greater frequency among defender cli-
ents who pled guilty. Sixty~five percent of all defender clients
who pled guilty received’the benefits of charge alteration, com-
pared with 54% of all defender contested cases. This is shown in
Table 77. No£ all guilt& plea dispositions result in an alteration"
of the original charge, for in the sémple of defender cases, 35%5

of the clients who pled gui;ty did so to the original charge.

7

( TABLE 77 )
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It may be that those guilty pleas where charges were not al-
tered did not carry severe enough penalties to requi;e’a reduction
‘ of the charge in order to secure a less harsh sentence, such as
probation. Or, as in some jurisdictions, the alteretion of charges
is not necessary, since sentencing bargaining can result ih reduced
sentences.

In Caliﬁornia, for example, at the time of the etudy, the judge
had no sentence discretion, other than as to probation or incarcera-
tion for the time provided by law for the crime for which the de-
fendant was convicted. Hence, if the sentence was not to be pro-
bation, sentence bargaining would necessarily have to be charge
bargaining, for only by reducing the charge could the sentence. be |
reduced. ﬁowever, when reduction is controlled by the seriousness
of the original charge, a high proportion of the more serlous orisr
ginal charges resulted in a reduction of the charge or the dropping
of some counts. as indicated in Table 78. Alteration of the ori- "
ginal charge occurred in 72% of the homicide, rape and robbery
charges, compared with 64% of the other less serious charges.

( TABLE 78 )

One may infer from this that part of the concession in exchange
for a guilty plea was an alteration of the original charge by the
prosecutor, and that the more serious the offense charged, the more
likely such a concession would be made. And, it may be that pro-
secutorial overcharging made it possible to alter the original
chafge (reduction or dropping of counts) in exchange for a guilt&ﬁ
plea, or to alter it in a trial that finds the defendant éuilty
of the charge that wes actually committed. Overcharging is frequent
ly used to encourage guilty pleas, since it increases the risk of

a harsher sentence for the defendant who contests the case.l
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D. SENTENCING IN GUILTY PLEA DISPOSITIONS.

As might.be expected, probation is the most‘iikelf sentence
following a guilty plea disposition that results in some sort of
original charge alteration, as shown in Table 79. A probation sen-
tence was given to 72% of the defender clients who pled guilty to
a lesser included offense; to 57% who pled guilty after some counts
were dropped; and to 49% who pled guilty to the original charge. A
guilty plea to a lesser included offense increases the likelihood
of a probation sentence. Yet, there is also a high rate of pro-

bation (49%) for defendants who plead guilty to the original charge.
( TABLE 79 )

Part of the explanation may be in the nature of prosecutorial
overcharging. Probation, as a matter of law or as a practical ﬁat—
terlof fact, is only available for certain offenses and/pr defen-
dants. If the original charge is probationable, the defendant
need only plead to the original charge in order to obtain a pro-
bation sentence. The granting of probation may be viewed as enough
of a concession by the judge and/or prosecutor, of course, when the
charge is not reduced. A harsher sentence may be imposed if the
terms ofvprobation are violated.

The defendant, on the other hand, when offered probation wiil

usually not concern himself with the charge, and that offer alone

will deter him from contesting the case, since it is likely that

a conviction after trial would eliminate probation as a possible
sehtence. On the other hand, if the original charge is of a more

serious nature, and incarceration is the certain sentence after a
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conviction at trial,. the defendant must plead guiity to a lesser
- included offeﬁse to obtain a less harsh sentence, such as probatién.
Even though a defender client receives an alteration of the
original charge in exchange for a guilty plea, a sentence of in-
carceration is still possible. Thirty-six percent of the defender
clients who pled guilty to an altered original charge (lesser in-
cluded offense or the dropping of soﬁe counts) were sentenced tov
a period of incarceration. 1In the sample of defender cases, the
more serious original charges are the most likely to result in an
alteration of the original charge-'-- and are the most likely to
receive a period of incarceration as a sentence. ! Even though a :
murder charge, for example, is reduced to manslaughter in exchanée
for a guilty plea, incarceration is still the most probable sen%
tence. However, the reduced charges in these instances are likély .
to result in shorter terms of imprisonment than those available
for the original charge and perhaps mroe favorable treatment from
the parole board. B !
In the defender offices visited furing the field reseafch, it
was observed that probation was frequently used as an inducement
to convince the defendant to plead guilty and that a probation
sentence after a contest was usually not éonsidered. Although
contested cases are usually of the more serious type, as shown in
Table 74, it remains that both serious and less serious cases are
unlikely to receive probation following a trial cosviction. Ac-
cused persons who are not probationable, either because probation
is not a lawful sentence for tﬂe offense charged, or because of

the nature of thé case and/ox the personal histbry of the accused,

will tend to contest their cases more fréquently than accused per-
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sons who are likely candidates for probation.

E. PRE-TRIAL STATUS AND SENTENCING.

Defender clients who begin the criminal process in jail pending
adjudication will probably receive a sentence of incarceration if
they plead guilty. Table 80 indicates that 60% of the defender
clients who plead guilty while detained in jail received incarcera-
tion as a sentence compared with only 21% of the clients who pled:
guilty and were released pending adijudication. Examined from anoth-
er perspective, 78% of the coients who received a sentence of in-
carceration after a guilty plea had been in jail awaiting disposi-
tion; and only 38% of the clients who received probation after a
guilty plea had been so detained. This is illustrated in Table
81.

( T2ZBLE 80 )

( TABLE 81 )

The trend seems to be that the more serious cases of the
defender are the most likely to be detained prior to disposition,
as shown in Table 82. These detained clients are the most likely
to plead guilty, and guilty pleas by detained clients will in
all probability result in sentences of incarceration. By combining
this with the fact that defender clients who are charged with less
serious offenses and are detained prior to adjudication are also
likely to receive a sentence of incarceration if they plead guilty,
the pre-trial status of defender clients emerges as one of the

most important factors in sentencing.

{ TABLE 82 )
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Table 83 summarizes the elements of a case which seem to

. affect the probability of a probation or incarceration sentence,
and h;ghlights the importance of the pre-trial status of defender
clients over and above the seriousness of or alteration of the

original charge.
( TABLE 83 )

One can infer from this that those accused persons who are
suitable for pre-trial release are good candidates for probation --
they appear to be "reliable" persons. Essentially, the same group
of defendants is being imprisoned before and after conviction; it -
cannot be said with any certainty that a presumption of guilty
always attaches to a person who starts out in jail, but the rela-
tionship is too strong to ignore. The pragmatic defendant and de~
fender attorney might put their best efforts into securing pre-
trial release as a means to probation for those clients who want

to plead guilty.

F. CONCLUSIONS.

The preceding chapter's review of data sheds some light on
the guilty plea disposition process and the consequence dg the guil-
ty plea, or rather, the refusal to plead guilty. Most defender
clients will choose a guilty plea disposi;}on,over a ﬁrial.. First, |
of all, they are likély to be in jail and it is to their advantage
to plead guilty so as to shorten jail time. Secondly, being in
jail greatly increases the probability of a convictio%gnd an even-

tual prison term, so that negotiating for reduced charges and pos- .
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sible probation or a shorter prison term is an effective way for
the jailed clients to improve their bad position. Third, defen-
der clients are less likely to receive a sentence of incarceration‘l
if they plead guilty than if they contest the case. Finally, it‘
appears that charge reduction i; more likely if a client pleads
guilty.

Clearly, a defendant who contests a charge incurs a substan-
tial risk qf a harsher sentence if convicted. The data leaves one
with the impression that the criminal justice systems examined
are more adept at processing cases than at adjudicating facts and
guilt or innocence. Of course, one may argue that the disposition
of a case with a guilty plea is conclusive of guilt, while one canno
be so certain from a trial result because of the frailties of evi-
dentiary, trial procedures and £actics. Yet, one sees that such
matters as pre-trial status, kind of counsel and the seriousnesé;
of the crime charged are important factors in which cases are
contested and which are not. It would seem that such considerations
would be irrelevant on the issue of the truth or falsity of the
charge.

In the entire foregoing discussion, no consideration was given
to the guilt or innocence’of the charged person. That, too,
may be irrelevant, for if the defendant is convicted, his guilt
becomes the operative truth, even though the accused person did
not commit the crime charged.

Considef the irrelevancy of actual guilt o6r innocence to the
judgment of guilt in a fairly typical example: James Whitfield,z
charged with and convictedvof murder. Prior to trial, the prose-

cutor offered to reduce the charge to manslaughter with a sentence
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of probation. The minimum sentence at that time for murder was

14 years, ﬁitﬁout chance of probation.3 James Whitfield was 19
_years old at the time. What choice did he really have? Was not
his guilt or innocence operatively irrelevant? The official reports
are feplete with similar examples, many of which have been.approveé
by the United States Supreme Court.4

Yet the.United States Supreme Court hés also held that a cri-
minal defendant cannot be punished for exercising his constitutioﬁ~
al right to trial5 or to appeal a defective conviction.6 The Court,
in approving substantial reductions of charges7 or sentences8 épf
pears to take the position that the greater sentence that could
have conceivably been imposed had the accused been adjudged guilty .
after a coﬁtest would have been sentence warranted by the nature
of the crime and the characteristics of the offender.

But, we have exaﬁples of prosecutoriél overcharging, and sen-
tencing discretion in the judiciary in many jurisdictions is extra-
ordinarily broad. In the real world it is virtually impossible to
distinguish the exercise of sentence discretion from the infliction
of punishment for cqntesting guilt. The distinction can adroitly
be drawn in the context of appellate review. However, in the con-
text of representing criminally-accused clients on a day—to—day
basis, it is a distinction utterly without meaning. Rewards for
pleading guilty, punishment for being adjudged guilty after a
contest, seem to be the core of criminal case disposition in the

United States.
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CHAPTER IX

CONCLUSION

In the years since the 1963 United States Supreme Court de-

cision in Gideon v. Wainwright,l requiring counsel for almost all

defendants in criminal cases, without regard to the defendant's
ability to pay attorney fees, scant attention, at best, has been
paid to the éuality of counsel. While this study does hot, by
far, provide the definitive answer to the question, it does reveal
some facts which tend to indicate that the quality of representa=
tion, at least for poor people, is not at a very high level. ‘

The inventory portion'of this study, reported in Chapter III,_
indicates that many defender agencies have too heavy a caseloaa
and too little suppsrt staff. There is a further indication that
standards that set a specific number oflcases, such as 150 felonies
per full-time attorney and 400 misdemeanors per full-time attorney
each year, are too high. There is further indication that a sig-
nificant number of defender agencies are not as able to provide
the type of independent and vigorous representation which is re-
quired by existing standards of the legal profession.2

Chapter IV reveals that most defender lawyers undertake the
representation of a client at a relatively late stage in ‘the pro-
ceedings. This factor will tend to have an adverse impact upon
the quality of the defender agency's legal service.

Finally, the study confirms that guilty plea rates are #ery
high, and that defender clients who are adjudged guilty after a
contest are generally sentenced substantially'moré harshly than

defender clients who plead guilty. Also, for defender office cli-



ents, the sentence of probation is almost always dependent upon
-a guilty plea; The study also tends to confirm that the pre-triai
status of incarceration as compared to freedom correlates signi-
ficantly with sentencing results and conviction rates, whether or
not the case is contested. That is, pre-trial incarcerated defen-
dants are convicted more frequently and sentenced more harshly
than defendants free on bond awaiting trial.

The study also indicates that clients assigned to private
appointed counsel have a tendency to qontest a higher proportion
of cases than do defender office clients, and that assigned counsel
clients are not nearly as dependent upon the guilty plea for a
sentence.

The study raises many more questions than it answers, and it
is readily apparent that more extensive study needs to be under-
taken to arrive at more definitive answers. Accordingly, it is
hoped that the report stimulates further examination of the defense

function in the criminal process.
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