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FOREWORD

The criminal justice system is a labor-intensive enicrprise, vital to the nation
and beset with manpower problems. One of the most recent attempts to help
alleviate some of the problems was the National Manpower Survey. The Congres-
stonal mandate for this survey was written in 1973, the survey was begun in 1974
and completed last year.

This volume deals specifically with adjudication manpower: judges, prosecu-
tors, public defenders, court administrators, and probation officers. Recruitment,
retention, training education, ranpower resources and projections, and analysis of
the major effects of criminal justice issues and trends are discussed.

The survey results do not provide final answers to all of the manpower issues.
In particular, the assumptions built into the model for projecting manpower
requirements may have to be modified in light of additional experience. Neverthe-
less, the Institute believes the study represents a significant advance in the tools
available to deal with manpower problems. We hope it will be of value to the many
hundreds of state and local officials who must plan for manpower needs.

BLAIR G. EWING

Acting Director

National Institute of I.aw Enforcement
and Criminal Justice
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PREFACE

The National Manpower Gurvey of the Criminal Justice System is an LEAA-
funded study conducted in response to a Congressional requirement, under the
1973 Crime Control Act, for a survey of personnel training and education needs in
the fields of law enforcement and criminal justice, and of the adequacy of federal,
state, and local programs to meet these needs.

This volume on courts personnel is one of a series of eight volumes (listed
below) which comprise the full report of the National Manpower Survey. The
overall scope of the study, including descriptions of methodelogy and data scurces,
are included in the Summary Report (Volume I) and—in more detaii—~in Volumes
VI, VII, and VIII. An extensive analysis of courts education and training programs
is included in Volume V, and supplements the training and educational needs
assessmrents included in the present volume.

The six volumes published under this study are:

¢ Volume I (Summary Report)
Yolume II (Law Enforcement)
Volume III (Corrections)
Voiume IV (Courts)
Yolume V (Education and Training)
Volume VI (Manpower Planning)
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CHAPTER Y. EXECUTIVE SUMMARY

A. Current Manpower Assessment

o Court systems manpower needs must be as-
sessed in relation to the two major goals of the
Judicial process: equity and efficiescy. Equity
and ‘‘due process” considerations have been
reflected in pressures for procedural improve-
ments, for increased provision of indigent de-
fense services, for reduced reliance upon plea
bargaining, and related changes. Efficiency con-
siderations have been reflected, particularly, in
efforts to reduce case backlogs and case delay.
Both goals have important implications for man-
power needs of judicial process agencies.

Based on available indicators, the overall
growth in crime-related workloads of judicial
process agencies in 1970-74 was at a slower
rate than during the period 1965-70. The slow-
down was, however, primarily limited to the
number of charges for Part II offenses and of
juvenile delinquency cases, which rose by an
average of only 2 percent annually during this
period, as compared to an average increase of 8
percent per year, in number of persons charged
with Part I offenses.

Total employment in state and local judicial
process agencies rose more rapidly between
1970 and 1974 than the growth in these crime-
related workloads. Overall employment in
court, prosecution and indigent defense agen-
cies rose by 38 percent or by 9 percent an-
nually, paced by particularly sharp growth rates
in both indigent defense and prosecution/legal
service agencies. Increases in civil as well as
criminal caseloads, requirements for increased
provision of indigent defense services under
recent Supreme Court decisions, and increased
public pressures to reduce court delay were
major contributing factors.

Despite improved staffing, felony case backlogs
and civil case backlogs in courts of general
Jjurisdiction increased by 10 percent and 13
percent, respectively, in fiscal year 1975, based

on an NMS survey of these courts. The esti- )

mated average period of additional time negdsd

to process felony case backlogs, of about six
months, can be contrasted with norms of 60 days
to 90 days for total elapsed time from initial
filing to trial, under most state speedy trial laws.
Although many court administrators surveyed
by the NMS identified insufficient judicial per-
sonnel as an important factor contributing to
case delay, they placed at least equal emphasis
upon procedural problems, such as continuance
policies, and on various personnel interaction
factors. Hence authorization for additional
judges and other court personnel may be a
necessary—but not sufficient—condition for re-
ducing case delay in many court systems.

Analysis of prosecution agency caseloads, as
well as responses by chief prosecutors concern-
ing their manpower needs, indicate substantial
needs for additional full-time staff attorneys,
particularly in larger agencies. “*Felony equiv-
alent” caseloads per full-time prosecutor were
nearly twice as great in larger agencies, with 10
or more employees than in offices with less
than 5 employees. A majority of small offices

“continue to rely upon part-time prosecutors,

despite previous recommendations for consoli-
dation of such offices, to permit use of full-time
prosecutors.

Estimates of additional manpower needs of
public defender offices vary widely, depending
upon the criteria used. Public defenders re-
sponding to the NM#% indicated that a moderate
overall increase, of about 18 percent, in staff
attoriieys would enable them to fully comply
with recent Supreme Court requirements. Anal-
ysis of caseload data for a sample of these
agencies indicated a requirement for an inciease
of more than 28 percent to mget ihe standards
recommended by the National Advisory Com-
mission on Criminal Justice Standards aad
Goals.. However, a broader assessment of total
indigent defense manpower needs, based on
criteria applied by the National Legal” Aid and
Defenders Association, resulted in an estimated

need for a six-fold increase in total defender .

staffing,.




B. The Manpower Outlook

® Total judicial process employment in full-time
equivalent, is expected to increase by 62 per-
cent, from 175,000 in 1974 to 283,000 in 1985.
This rate of growth, although greater than that
projected for other major criminal justice sec-
tors, is significantly lower than that experienced
in the early 1970’s. The annual rate of employ-
ment growth is expected to decline from 7.8
percent in 1971-74 to 5.3 percent in 197480
and 3.5 percent in 1980-85, due to the combined
effect of fiscal constraints and a projected
slowdown in crime rates.

Employment growth in court agencies will be
more rapid in general jurisdictions and appel-
late-level courts, than in limited or special
Jurisdiction courts. Key factors contributing to
slower employment growth in the lower courts
are the trend towards decriminalization of cer-
tain categories of offenses, such as public drun-
kenness; the anticipated reduction in juvenile
caseloads as a result of the projected decline in
the teenage population and the continued move-
ment towards consolidation or unification of
lower level courts. Employment growth in
courts will be greater for administrative and
support personnel, than for judges, based on
recent trends.

Prosecutor and legal services agencies are
expected to grow more rapidly at the state,
than local levels, between 1974 and 1985. As
compared with an overall projected employment
growth rate of 5.1 percent annually, state offices
are expected to increase by 6.8 percent an-
nually, and local offices, at a rate of 4.5 percent.
Increases in civil legal functions, as well as an
expanded state role in criminai prosecutions,
are important contributing factors.

Total indigent defense employment including
both public and contract agencies, is projected
te almost double by 1985. This, however,
implies a substantial slowdown in rate of
growth, as compared to the 1971-74 period, as
the number of defender agencies stabilizes.
Growth is expected to be much more rapid for
personnel in contract agencies, than those on
public payrolls, based on recent trends.

The above projections were based on projec-
tions of major economic and demographic
trends affecting crime rates and criminal justice
expenditure levels, and on assumed continua-
tion of more specific trends in major categories
of agencies, based on 1971-74 experience. The

projections are subject to considerable margins
of uncertainty, both because of the limited data
base and because it is not possible to fully
anticipate policy and organizational develop-
ments which may affect future manpower
needs. These include—for example—the trend
to decriminalization of certain ‘‘victimless™ of-
fenses, pre-trial diversion programs, revisions
of plea bargaining procedures and the move-
ment to court reorganization and consolidation.
Arrests for certain victimless crimes, such as
public drunkenness, have declined significanily
since 1970, and this trend is expected to con-
tinue. This trend is expected to reduce work-
loads in lower-level courts, but to have a very
limited impact on manpower needs in other
judicial process agerncies, which do not process
most of these cases.

Formal pre-trial diversion programs are used in
most larger jurisdictions, and are expected to
increase in importance. About 40 percent of
prosecutors, and 34 percent of probation and
parole office heads, reported such programs in
their jurisdiction, and further growth is ex-
pected. The net effect upon agency workloads
and staffing needs of these programs has, how-
ever, been limited to date.

Despite recent recommendations for elimina-
tion, or reform, of plea bargaining practices,
these continue to be extensively used and only
a limited reduction is expected by prosecutors
and public defenders. About one-half of prose-
cutors and defenders reported that more than
60 percent of their cases were disposed of
through plea bargaining. Nearly 8 out of 10 of
all prosecutors expect no change in current
practices. However about 30 percent of heads
of larger prosecution offices—with 25 or more
employees—anticipate reduced reliance upon
plea bargaining. The systems-wide implications
of this trend need further study.

The trend towards court unification and consol-
idation appears to have made possible signifi-
cant economiies in total judicial manpower
needs. States with high degree of lower-court
unification increased judicial employment by
only 15 percent between 1971 and 1974 as
contrasted to an increase of 26 percent among
states with lowest degree of unification. This
trend, at the same time, has stimulated in-
creased employment of court administrators, as
well as of supporting technical and administra-
tive staffs.
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C. Recruitment and Retfention

e Hiph chronic personnel turnover rates among

assistant prosecutors and defenders, prior to
the recent economic recession, have adversely
affected staff experience levels and capabilities.
Voluntary resignation rates of staff attorneys
averaged 22 percent in fiscal year 1974; recruit-
ment rates exceeded 30 percent. Most entrants
into these positions are recent law school grad-
uates—only about one-fifth had prior trial expe-
rience. Over 60 percent of all assistant prosecu-
tors and defenders had less than four years of
service in their agency.

Personnel turnover was substantially reduced in
197576 based on NMS reports. Prosecution
and defender agencies visitzd by NMS staff in
197576 indicated no current significant recruit-
ment or turnover problems, reflecting the poor
labor market for recent law school graduates.
This may, however, be a temporary situation,
since the longer-range outlook is for continued
employment growth for lawyers, both in the
public and private sectors.

Major factors reported as contributing to high
past turnover rates have been inadequate salar-
ies, excessive workloads and desire for broader
legal experience. Inadequate salaries were most
frequently cited by both prosecutors and de-
fenders as the most important factor contribut-
ing to high staff resignation rates. Public defend-
ers, however, placed greater emphasis on other
job-related factors, such as excessive workloads
and limited promotional opportunities than did
the prosecutors.

Entering salaries of assistant prosecutors and
defenders in 1975 were substantially below
those for attorneys in private employment. Av-
erage entering salaries were $12,433 in prosecu-
tion agencies and $13,761 in public defender
offices, based on NMS surveys, as compared
with an average entering salary of $15,000 in
private employment. The higher defender salary
is probably due to the greater concentration of
public’ defender offices in larger metropolitan

areas.
Average annual recruitment needs for assistant

prosecutors and defenders are projected to
remain close to recent (1974) levels for the
period 1974-80, but to increase significantly
during 1980-85. This projection allows for a
moderate reduction in resignation rates during
1974-80, as a resuit of depressed labor market
conditions, but assumes an improved labor

market—and a resulting increase in turnover—
in the period 1980-85.

D. Legal Education and Training

1. Law school education.

® Although as many as one-third of all lawyers
may engage in some criminal law practice in
the course of their careers, undergraduate law
school programs provide a limited educational
SJoundation in procedural and institutional as-
pects of criminal law practice and related
criminal justice issues. Limited opportunitizs
for criminal justice specialization, or for acqui-
sition of trial skills, are provided by most law
schools, in view of their emphasis on broad
principles of law and on development of basic
legal analytical skills. Despite some increase in
course offerings, criminal justice courses ac-
counted for only 6.8 percent of total law school
course offerings in 1975.

® Assessments by prosecutors and defenders con-
firm the inadequate preparation of law school
graduates in procedural and trial advocacy
skills. About 7 out of 10 chief prosecutors and
defenders considered law school graduates in-
adequately prepared in these skills, wherzas
nearly 80 percent considered them adequately
prepared in such projects as. constitutional law,

® Judges, prosecutors and defenders interviewed
by NMS also consistently rated law schools as
the least useful source of preparation for most
of their critical responsibilities, as compared to
on-the-job experience or formal training courses.
Newly recruited personnel were considered ags
deficient in nearly all major applied legal or
judicial skill areas needed for criminal justice
positions.

® Clinical law programs, now offered by a large
majority of law schools, are designed to supple-
ment formal course offerings, by providing
needed operational skills and exposures. Over
one-half of chief prosecutors and defenders give
hiring preferznce to law students with clinical
law experience. However, only about one-fifth
of recent graduates have completed such pro-
grams, and a much smaller percent did so in
criminal justice agencies.

® Major proposed improvements in law school’

programs, from the standpoint of needs of
criminal justice agencies, include: (1) increased
emphasis on closely supervised clinical pro-
grams in an operational setting; (2) curriculum
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revisions to place greater emphasis on practical
legal skills; and (3) improved faculty and insti-
tutional linkages with criminal justice agencies.

2. Entry-level training for assistant prosecitors

and defenders.

e About one-half of all prosecution and public

defender offices—and much larger proportions
of the larger agencies—provided formal entry-
level training to new staff attorneys in 1975,
according to NMS' surveys. The proportion of
agencies providing such training varied directly
with size, from nearly 80 percent of prosecution
offices with 25 or more staff attoineys, to 47
percent for those with less than 5. Smaller
offices mainly relied on external providers for
such training, whereas about three-fourths of
the largest offices conducted their own pro-
grams.,

® The growth of statewide training programs for
prosecutors has been a major factor in the
increased availability of such training, particu-
larly for smaller offices. According to one
recent study, about 29 states had statewide
training programs in 1975, nearly all with the
support of LEAA funding. However, the limited
frequency of such courses is one major draw-
back.

® Entry level course lengths are relatively shoit,

typically less than two weeks in duration. Only
about 15 percent of all courses reported were
two weeks or longer, indicating continued pri-
mary reliance by most agencies on on-the-job
training and progressive assignments for acqui-
sition of needed operational skills.

® Despite considerable recent progress, the avail-
able data suggest that over one-fourth of newly
recruited assistant prosecutors and defenders,
without prior trial experience, still receive no
Sformal entry training other than brief orienta-
tion segsions of one day or less. The need
appears to be greatest in the smaller agencies
which also are least capable of providing sys-
tematic on-the-job training to their personnel.

3. In-service training for assistant prosecutors and
defenders.

® Although a large mdjority of agencies provide
some assistance to their staff attorneys for
external continuing legal education, only about
one-third have policies requiring participation
in such programs. About two-thirds of prose-
cutor offices, and three-fourths of defender

offices provided assistance for continuing legal
education (CLE) in the form of administrative
leave, tuition support or other means. Only
about 30 percent of the prosecutor offices, and
33 percent of the defender offices required
participation in such training.

Major providers of external CLE include the
national level colleges or organizations for
prosecutors and defenders, and state-level pro-
grams operated by state prosecutor or attorney
general offices, or state defender offices.
Courses offered by the National District Atior-
neys Association and National College of Dis-
trict Attorneys were most frequently cited by
prosecutors. Similarly, the National College of
Criminal Defense Lawyers and Public Defend-
ers was the single most important source for
defenders.

o Course contents of in-service training programs

generally parallel those for entry-level pro-
grams. However, basic procedural subjects
tend to be more frequently included in entry-
level courses, while subjects such as trial advo-
cacy or appellate advocacy are more frequently
covered in in-service programs,

® The need for continued improvement in both

availability and quality of training programs is
indicated by the NMS survey responses. Nearly
one-half of chief prosecutors and defenders
expressed varying degrees of dissatisfaction
with their existing agency programs; only about
one-tenth indicated a high degree of satisfaction.

4. Training for chief prosecutors and defenders.

® Training needs for chief prosecutors and de-

Sfenders vary significantly, by size of agency.
Major responsibilities of heads of small offices
relate to preparation, supervision and review of
legal cases. Management and policy roles are
more significant in the case of heads of larger
offices—and are the tasks for which they are
often least prepared, in terms of prior education
and experience.

® A majority of both chief prosecutors and de-

fenders have taken some specialized training in
their field. “*Omnibus” courses, such as those
offered by the national colleges for prosecutors
and defenders or by state agencies, had been
attended by 56 percent of the prosecutors and
61 percent of the defenders responding to the
NMS.

Significant training ‘‘gaps’’—between courses
recommended and courses actually taken—




3.

were identified by the NMS. Most needed
additional training courses include both special-
ized professional subjects, such as law of evi-
dence, trial advocacy and juvenile law, and
broader interdisciplinary courses on community
relations, human relations and management.

Judicial training.

Despite the limited preparation of most newly
appointed or elected judges in criminal trial
procedures and related judicial tasks, less than
one-half of all states provide entry training to
new judges, and only q small number mandate
such training. Only 24 out of 51 jurisdictions
(including the District of Columbia) provide
formal entry training for general jurisdiction
court judges, and only 19, for limited jurisdic-
tion court judges. Only seven states require
entry training for all new judges.

““On-the-job’’ orientation is provided through
use of senior judges as advisors to new judges
in a number of states. At least 13 states have
established such procedures, including arrange-
ments for initial observation periods for new
judges prior to conducting their own trials.
Other states provide for formal orientation or
training sessions during the course of the incum-
bents’ first year on the bench.

One of the most serious judicial training gaps
is the absence of adequate provision of entry-
level training to lay judges in a number of
states. Although the use of lay judges in crimi-
nal proceedings is authorized in 38 states, only
26 states provided some systematic entry train-
ing to lay justices of the peace, by state attorney
generals or a judicial association, in 1976. Such
training is mandated in only 22 of these states
and is often of short duration. Supporting edu-
cational or training materials, such as bench
bocks, are only provided by about one-third of
the states.

® In-service training programs are provided for

Jjudges by virtually all states, to some degree. A
majority of states use a combination of national-
level and state programs. Almost all states
receive some form of LEAA funding assistance
for such programs.

National-level programs continue to be the
most important sources of judicial training.
These include the National College of State
Trial Judges, the American Academy of Judicial
Education, the National College for Juvenile
Justice and appellate judge training programs

offered by the ABA and the Institute for
Judicial Administration.

The quality and scope of state judicial training
programs varies widely. State sponsored pro-
grams range from “‘adjunct” training sessions,
as part of annual or semi-annual jurisdicial
conferences, or a single annual week-end ses-
sion devoted to training, to comprehensive
training programs operated by state judicial
colleges in a number of the larger states.
Supporting training services for judges, such as
bench books, manuals and evidence guides are
important adjuncts to formal training sessions,
but have been adequately developed in only a
few states, such as California. These meet a
particularly critical need, due to the limited
availability of most judges for longer residential
training programs.

E. Court Administrator Training

® A total of 455 court adrninistrators were re-

poried as employed in state and local courts
based on an NMS survey of state offices
responsible for court administration. Qf these,
334, or 73 percent, provided detailed informa-
tion on their functions, background and training
needs, in response to an NMS questionnaire
survey. About two thirds of these positions had
been established since 1970.

Two distinct categories of court administrators
were identified by the survey: those with broad
managerial responsibilities for court operations
and non-judicial personnel resources, and those
with primarily clerical and administrative du-
ties. The key distinctions between the two
positions are the degree of control over re-
sources and personnel, and the ability to initiate
or implement major organizational or policy
changes.

Lack of sufficient authority was identified as a
significant problem by 30 percent of all court
administrators. Roles of state court administra-
tors depend, in large part, on the degree of
unification or consolidation of state court sys-
tems. Among trial court administrators, the
extent to which administrators have profes-
sional staff assistants provided a useful index of
the scope of their position. Only 19 percent of
those without professional staff performed the
full range of court administrator functions, as
compared to 42 percent of those with profes-
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® Educational backgrounds of court administra-

tors vary widely, depending on the scope of
their responsibilities. All state court system
administrators were college graduates, over 80
percent with law degrees. In contrast, 25 per-
cent of the trial court administrators with
professional staff, and 52 percent without
professional staff, were not college graduates.
® Ahout one half of court administrators reported
previous work experience in court agencies,
mainly in administrative positions. Court admin-
istrators whose functions were more clerically
oriented were more likely to have had experi-
ence in such positions as Clerk of Court or
deputy clerk. Professional management-oriented
administrators were more likely to have had
backgrounds in law and in public or business
administration.

The emergence of the court administrator as a
professional field has resulted in establishiment
of specialized court administration training pro-
grams at both the national and state levels,
with LEAA support. These include national
level programs offered by the Inistitute for Court
Management, the National Association of Court
Administrators, the National College of the
State Judiciary and the Institute for Judicial
Administration and state-level programs offered
by state court administrators’ offices or state
judicial conferences and university-related cen-
ters for continuing education.

Although only about one-fourth of court admin-
istrators had completed a special program of
study in judicial administration prior to entering
their current position, nearly 80 percent had
received some specialized training since enter-
ing the field. Major training sources reported
were the Institute of Court Management, state
agency programs and those of the National
Association of Trial Court Administrators.
Academic qualifications considered most useful
SJor entry into court administration by adminis-
trators, were management science, law or pub-
lic administration. State court administrators—
mainly lawyers—indicated a strong preference
for legal training; trial court administrators gave
higher priority to management-related studies.
Training courses in caseflow management and
court information systems were most frequently
recommended. Course preferences varied, de-
pending upon the scope of responsibility of
court administrators. State court systems ad-
ministrators gave top priority to training in court

information systems; trial court administrators,
to caseflow management. Training in personnel
administration, budget and fiscal management,
and program planning and evaluation was also
recommended by two-thirds or more of ah
respondents.

F. Major Recommendations

1.

Personnel.

& [ncreases in the number of judges, prosecution

2.

faw

and defense attorneys, and of supporting staffs,
are needed in many jurisdictions to reduce
excessive case backlogs and to meet acceptable
performance standards.

Improved utilization of existing personnel is
equally essential, through such measures as
court reorganization, court procedural reforins,
consolidation of small prosecution or defender
offices, and pretrial diversion programs.
Increased salaries for experienced proser ition
and defense attorneys are needed to retain
competent staff for longer-term commitments
and to reduce costly personnel turnover.

Legal education. Preparation of undergraduate
students for criminal justice-related positions can

be impioved through:

[~

Expanded clinical programs with criminal jus-
tice agencies.

Curriculumm revisions, providing a broader
range of criminal justice court offerings, with
increased emphasis on both applied legal skills
and interdisciplinary courses.

Increased linkages between law school faculties
and operarional criminal justice agencies.

. Training.

Entry-level training of acceptable length and
quality should be mandatory for new prosecu-
tion and defense staff without adequate prior
experience, and for all new judges (including
lay judges).

Increased support is needed for graduate, pre-
service education in court administration, to
provide an increased source of professionally
qualified court administrators.

There is a need for improved articulation be-
tween pational-level and state-level in-service
training or continuing education programs for
Judges, prosecutors and defenders.

Increased emphasis should be placed upon
provision of educational services and materials,
such as bench books for judges, to complement
Jormal training sessions.
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CHAPTER L.

A. Introduction

In 1973 the National Advisory Comrnission on
Criminal Justice Standards and Goals reported:

The court system in the United States is in
serious difficulty. There are too many de-
fendants for the existing system to handle
effectively and efficiently. Backlogs are
enormous. Workloads are increasing. {In
responding to these problems] first priority
. . . should be given to speed and efficiency
in achieving final determination of guilt or
innocence of a defendant. ... Second
priority . . . should be accorded to upgrad-
ing performance of the prosecution and
defense functions, . . . Third priority should
be given to the task of insuring the quality
of judges. The personnel of the criminal
justice system are a crucial aspect of its
operation and the judicial personnel per-
form an especially important function.?

These were not new and novel observations. The
Wickersham Commission Reports in 19312 included
similar statements as did the President’s Commission
on Law Enforcement and Administration of Justice
in 1967.3

Unlike the broad reform mandate of a national
commission report, this report is not a comjprehen-
sive stucly of all that is wrong with criminal justice,
particularly its courts. Rather, this report is limited
to an examination of the “‘adequacy and sufficiency™
of the manpower, education and training resources
of the criminal court process agencies and services
throughout the United States (but excluding the
federal criminal justice system).* It attempts to
assess the current needs for these resources, what
these needs will be in 1985 and presents recommen-
dations as to how these needs may be met.

The judiciai process—or adjudicative—sector of
the criminal justice system consists of the courts, the
prosecutors’ offices and publicly funded indigent
defense activities. The initial section of this chapter
describes the criminal justice process today and the
respective roles of each of these categories of
agencies and their key persornel. Subsequent sec-
tions provide an overview ¢f current employment in

CURRENT MANPOWER ASSESSMENT

each of these categories of agencies and present
findings on agency workloads and manpower needs,
based on the National Manpower Survey and related
information.

B. Description of
the Adjudicative Process

The central role of the court adjudication agencies
is, in principle, to distinguish between persons
wrongly accused of committing criminal acts and
those who have commiitted crimes,® In addition to
this function, the adjudication process culminates in
a determination of the approprigte correctional dis-
positions for those found guilty. In practice, the fact
finding and dispositional decisions are often joined
through the exercise of prosecutorial discretion to
waive prosecution or to dismiss nonserious criminai

" charges and through the corollary practice of plea

bargaining. Moreover, the adjudication function of
the courts is complemented (and in some instances
limited) by the pressure upon court agencies to clear
dockets, i.e., to move defendants expeditiously -
through the various criminal process states from
arrest through to correctional custody and by the
capacity limitations of existing correctional facilities.
The tension between efficiency considerations, i.e.,
the demand for docket clearance and equity consid-
erations is, as shall be discussed later, the most
significant feature of the court process.

The triggering point for criminal adjudication op-
erations is normally an arrest by a police officer. In
addition to arrest, criminal justice authority over an
individual may be accomplished through subpoena ox
warrant. In many jurisdictions a warrant for arrest
may be requested by police, prosecution or even a
private citizen. Once jurisdiction has been achieved
the process is begun towards adjudication of the
criminal charge.

Between arrest and trial (if any) a number of
preliminary proceedings may intervene. Felony
cases, which in most states-are defined to be crimes
with potential sentences of one year or more, gener-
ally are likely to include the full panoply of pre-trial
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proceedings. Misdemeanor cases, entailing sentences
of less than one vear may be either cuite summary
or procedurally equivalent to felony proceedings,
depending on the relative seriousness of the charge.

After arrest, the defendant is brought before a
judicial office to be formally charged (initial arraign-
ment), Pre-trial release decisions are made as to
whether the defendant is to be permitted to post bail
bond, to gain release on own recognizance, to be
placed under supervised release, or to be held in jail
pending trial. In some jurisdictions the release deci-
sion may be made before the arraignment, either by
the police (station house bail) or by the judge.

If the defendant is indigent, unable to pay for
counsel, an attorney will be appointed in most
jurisdictions by the judge at the arraignment. The
U.S. Constitution does not require that all indigent
defendants be appointed counsel; it merely requires
that no defendant can be given a senténce to
imprisonment without counsel being appointed or
waived.® Thus, in minor cases where no sentence to
imprisonment is foreseen, and hence counsel is not
required to be appointed, the zourt may bypass this
procedure according to local law or custom.

Following or joined with the bail hearing is a
Jjudicial probable cause hearing, At this hearing, the
Judge must determine if a crime has been committed
and that the defendant probably committed it. This
hearing is required in all cases where the defendant
is to be held in jail pending trial, "but is not presently
required in other cases. In most states felony charges
usually require a probable cause hearing under state
law. It is common, however, for the probable cause
hearing to be waived by the defense in most of these
states.

The probable cause hearing may or may not be
adversarial, with the defendant having an opportunity
to cross examine the prosecution witnesses or pres-
ent his own. In most jurisdictions, local court proce-
dures require the prosecutor to file a written state-
ment, called an information, prior to the probable
cause hearing, specifying the charges against the
defendant. An indictment by a grand jury removes
the necessity for a probable cause hearing, although
in some jurisdictions, a probable cause hearing in a
court of limited jurisdiction (i.e., those with authority
to try misdemeanor cases only) is used to screen out
weak cases before they are presented to the grand
jury. In practice, generally, only felony cases follow
the indictrnent procedure, although it can also be
used in misdemeanor cases.

Prior to trial, defense counsel may often file
motions to: discover the prosecution’s evidence,
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suppress evidence, demand a bill of particulars,
.move the trial to another jurisdiction, and other
pretrial motions. Prosecution attorneys will perform
similar activities in the pre-trial period. In some
jurisdictions, court rule requires a pre-trial confer-
ence between prosecution and defense to discuss
plea bargaining. In a few jurisdictions, cmnibus
hearings are held which combine all pre-trial motions
with discovery and plea bargaining, &

At trial, the defendant may choose between a jury
trial and a trial without a jury, before the judge.
Recent Supreme Court decisions permit the size of
the jury to bc less than the traditional 12 members,?
and also permit convictions by less than a unanimous
verdict, ** Whether both variations may occur simul-
taneously has not been decided, however.

If a verdict of guilty is reached after trial, sentenc-
ing of the defendant to release, fine, probation or
imprisonment then occurs, In a few jurisdictions
sentencing is still performed by a jury. In death
penalty cases as well as some other cases, a dual
trial procedure commonly is used, whereby a sepa-
rate evidentiary hearing after the determination of
guilt is held for the sole purpose of hearing evidence
relative to the sentencing decision.

In most jurisdictions, however, a judge determines
the centence for the defendant. In the lower courts
the sentencing decision will be at the same time that
the verdict is announced. In felony proceedings
many states require the judge to have the probation
department prepare a pre-sentence report detailing
for the judge the defendant’s personal history and
the probation officer’s sentencing recommendation.
In other jurisdictions, the judge is permitted but not
required in both felony and misdemeanor proceed-
ings to have a pre-sentence report prepared at the
judge’s discretion.

Appeals of criminal convictions are also subject to
differing jurisdictions based on the type of court
where the trial was held. In those states where a
misdemeanant was tried in the lower court, the first
appeal from the conviction usually occurs in the
court of general jurisdiction. This may be trial de
novo, where the case is retried in its entirety, or by
an appeal on the record made in the lower court.
Where the trial occurred in the general jurisdiction
court, the appeal will go to an appellate court—
which has restricted jurisdiction to try cases and
hear evidence. Appeals in the appellate court are
entirely based on the record below. Appellate courts
are of two types. Most familiar is the highest
appellate court, usually called the supreme court. In
addition to the highest appeals court there may also
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be an intermediate appeals court. Where these courts
exist, the right to appeal a felony conviction may be
limited to an appeal to the intermediate court. The
right to appeal from this court to the highest court
will be determined by state statute, and may, for
example, include cases involving death penalty or
where disagreement between the judges occurred in
the intermediate appeals court. A discretionary right
to appeal from the intermediate court to the high

_ court may be granted in some states by either court

or in other states by the highest court alone,
Criminal convictions involving issues of constitu-
tional law may be appealed by a litigant from the

-highest court of a state having authority to decide

that case to the United States Supreme Court.
Questions of law involving state issues only, not
federal, may not be appealed to the U.S. Supreme
Court. ‘

In addition to direct appellate review, state and
federal courts may also hear petitions for habeaus
corpus Or coram nobis requesting reversal of a
conviction or a new trial. These post-conviction
proceedings may be based upon newly discovered
evidence, violation of federal or state constitutional
law or similar grounds. Post conviction petitions may
call for an evidentiary hearing; but in the majority of
cases, these petitions are disposed of without any
hearing or trial.

A final jurisdictional responsibility of the criminal
courts is that of their collateral powers vis a vis
criminal justice operations. The most significant such
authority exercised is that of prisoner rights litiga-
tion. In a few states this authority is brought into
play through mandamus proceedings by claiming a
violation of the terms of the court’s order placing the
prisoner under the correctional authority’s custody
(**good care”’). In most jurisdictions, however, pris-
oner rights cases are brought as habeas corpus
petitions directly attacking the congitions of custody.
A second class of prisoner related litigation is
revocation hearings for violations of parole or pro-
bation conditions. Revocation hearings are similar
procedurally to probable cause hearings for criminal
charges; the same burden of proof is needed, and the
proceedings need not be adversarial in all circum-
stances.

C. Organizational and
Employment Characteristics
The responsibility for administration of justice, as

for law enforcement, is very largely exercised by
state and local governments. In 1974, of a total of

206,000 persons employed in adjudicative agencies,
189,000 were employed in state and local government
agencies and only 14,000 were employed in the
Federal Government, the latter almost entirely-in
federal courts and prosecution cffices. In nearly all
states, moreover, the function of adjudication of both
criminal and civil cases is, in first instance, very
largely a responsibility of local government agencies.
Thus, of the 189,000 state and local judicial process
personnel, 153,000—nearly 80 percent—were em-
ployees of county or municipal agencies, with county
government agencies alone accounting for more than
one-half of the total (Table TI-1).

The high degree of decentralization of the adjudi-
cative system of the United States is further indi-
cated by the fact that nearly 26,000 separate state
and local judicial process agencies were identified in
Census directories as of 1974, including 15,000 courts
(at all levels), over 10,000 prosecution and legal
services offices, and over 500 public indigent defense
agencies. Of this total, over 23,300 agencics were at
the county and municipal levels. As a result, the
number of employees per agency was very small,
averaging 7.5 full-time and part-time employees, or
6.6 per agency, on a full-time equivalent basis. There
were, of course, wide variations in agency size, by
level of government, from an average of 16.1 fuli-
time equivalent employees in state agencies, to 2.8
in municipal agencies.

The large number and small size of most court and

court-affiliated agencies, in turn, results from the .

diverse and often fragmented organizational structure
and jurisdictional arrangements in effect in the 50
states, with respect to the separate major agency
categories: the courts, the prosecution, and the
public defender function. These are described sepa-
rately below.

1. Courts. In all but a few states, state and local
courts are organized hierarchically into three tiers:
appellate level courts, trial courts of general jurisdic-
tion and limited jurisdiction courts. With some ex-
ceptions, the appellate and general trial courts handle
both criminal and civil cases, whereas limited juris-
diction courts are likely to be considerably more
specialized, particularly in large cities and metropoli-
tan areas.

e Appellate courts, which include the state su-
preme courts, are at the apex of the state/local
court system. Their responsibility is primarily
that of reviewing the actions of lower level
courts under established appellate procedures.
In addition to the state ‘‘supreme court,” about
one-half of the states have one or more inter-
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TABLE II-1

State and Local Judicial Process Agencies: Number of Agencies and Employment,
by Type of Agency, and Local Governments, 1974

Average Employees

Agency Type and Nug}bcr Employces Per Agency

Level of Government Agencies Full-Time Full-Time

Total Equivalents Total Equivalents
Total, judicial process - ocueeee 25,720 192,300 169,800 7.5 6.6
SEALE e e 2,380 39,700 38,300 16.7 16.1
CoUNtY  vmrecoes e 9,410 104,900 93,000 11.1 9.1
Municipal . 13,930 47,700 38,400 3.4 2.8
COUPLS e 14,990 134,300 118,400 9.0 7.9
State oo 1,550 24,600 23,900 15.9 15.4
County e 6,330 78,300 68,700 12.4 10.9
Municipal e 7,110 31,400 25,700 4.4 3.6
Prosecution and legal services ____ 10,300 51,500 45,400 5.0 4.4
State e e 600 12,400 11,800 20.7 19.7
CoOUntY o 2,800 23,000 21,100 8.2 7.5
Municipal .« 6,800 16,100 12,500 2.4 1.8
indigent defense ___ e = 530 6,500 6,000 12.3 11.3
State o am———e 230 2,700 2,600 11.7 11.3
County oo 280 3,600 3,200 12.9 11.4
Municipal .o 20 200 200 10.0 10.0

Sources: Number of agencies from Census Bureau Directory files, as revised by NMS. Employment data from LEAA/Census, Expenditure and Employment Data for the
Criminal Justice System, 1974, Number of employees in county and municipal agencies partially estimated, based on data for large counties and cities. Municipal data include

daty for cities, townships and consolidated city/county agencies, Al data rounded.
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mediate courts of appeal with initial appeal
jurisdiction over criminal and/or civil matters.
In three of these states there is an intermediate
court of appeals only for criminal matters. In
addition to their judicial duties, the judges of
many state supreme courts have administrative
authority over the entire state court system
(which may not always include the limited
courts, however).
Trial courts of general jurisdiction, usually
called district, circuit, or superior courts, are
normally the courts of initial jurisdiction for
trying felony cases. In addition, most of these
courts exercise civil jurisdiction (with some
specialized exceptions), and many also try cer-
tain misdemeanor cases, either de novo or as an
appeal. In five states with unified court systems,
the court of general jurisdiction has responsibil-
ity for all criminal prosecutions, as there is no
other trial court in those jurisdictions. Of these,
however, three have a special division of the
court analagous to a limited court where magis-
trates, not judges, try misdemeanor cases in
that court’s division.

The organization of courts of general jurisdic-
tion can vary in at least three ways. In some
states (e.g., New Jersey), the court of general

Jjurisdiction is organized statewide. While judges
normally are assigned to one court, they may
be reassigned to other courts in the state as
needed. In other states (e.g.. Florida), the court
of general jurisdiction is divided into judicial
districts, comprised of one or more counties.
Generally, court sessions are rotated among
counties and there is little transfer of judges
between districts. The third type of court struc-
ture consists of trial courts organized strictly by
county (e.g., California).

Courts of limited jurisdiction, in most states
have the dual responsibility of trying misde-
meanor and municipal ordinance violations and
of holding pre-trial hearings and setting bail in
felony matters. These courts are forums for
traffic offenses, petit larceny, drunkenness,
prostitution, and similar misdemeanors. In civil
matters, they handle most of the disputes be-
tween landlords and tenants, insurers and claim-
ants, debtors and their creditors. Domestic
relations matters and probate of wills are also
often handled by lower level courts.

Courts of limited jurisdiction often function
quite differently than do general trial courts.
There may not be right to jury trial, for exam-
ple, and the proceedings may be held without
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any record being kept. Not all trial judges in
lower courts are lawyers. In 38 states, non-law-
trained judges may hear criminal cases and
sentence defendants to terms of imprisonment.
Appeals from a limited court are usually heard
in the trial court of general jurisdiction. In some
states, however, limited courts are vertically
organized with one limited court having imme-
diate appellate jurisdiction over another limited
court.

In the past two decades, many states have
begun a process of court unification that has
resulted in the abolition of or reduction in the
number of lower courts. In addition, increased
concern over their operation has led to changing
limited courts into courts of record. These
changes have served to reduce the number of
limited courts in over 34 states since New
Jersey began its court unification effort almost
thirty years ago.

® Juvenile courts, generally classed with limited
Jjurisdiction courts, may be divisions of a general
or limited jurisdiction trial court, a separate
cowt, or part of a special jurisdiction court,
such as a family court or probate court. In
1973, approsimately 3,000 juvenile courts and
3,200 judges with juvenile jurisdiction reported
spending full-time on juvenile matters. 1!

An important feature of juvenile courts is that
nonjudicial or parajudicial personnel may make
judicial decisions including fact-finding or dis-
position. In some states, these functions are
handled by judicial referees, while in others,
they are performed by probation oificers. In
only 2 of the 28 states having statutory provi-
sion for referees is there a requirement that the
referees be law trained. Probation officers are
almost never required to be law trained, even
when acting in a parajudicial capacity,

2. Prosecution and legal service agencies. The
prosecution function within states may be shared by
three or more offices—the state attorney general, the
district attorney and the county or city attorney, In
three states the state attorney general has full respon-
sibility for felony prosecution exercised through area
branches of his office. In two states, the state
attorney general has no criminal law responsibilities,
and in the remainder he shares responsibility with
local prosecutors, usually handling appeals and initi-
ating some prosecutions. ‘

The official below the state level who has respon-
sibility for felony prosecutions usually has the title of

district attorney but may also be known as the
county attorney. The ‘district’ of a district attorney
1y be one or more counties depending on the court
organization in individual states. Many of these
prosecution offices handie misdemeanors and other
less serious offenses as well as felony cases.

The third type of office is one whose jurisdiction
is limited to the prosecution of less serious crimes—
misdemeanors and municipal ordinances. The prose-
cutor may be the municipal legal officer (corporation
or city counsel), or the county law officer where the
county is part of a judicial district in which the
district attorney is responsible for felonies.

In addition to the preparation and prosecution of
criminal cases in court, prosecutors review police
arrest information to determine which cases will be
prosecuted. If formal charges are filed, the prosecu-
tor may enter into negotiations with defense counsel
and agree te a lesser charge in exchange for a guilty
plea depending on the character of the offense and
the evidence. In about four out of ten of the
jurisdictions that responded to the NMS survey of
prosecutors, there are pre-trial diversion programs
for offenders, which the prosecutor may offer the
accused as an alternative to court action. Many
prosecution offices have civil as well as ¢riminal law
responsibilities and deal with juvenile delinquency
cases as well as adult crime,

Responses to the NMS Survey, which was limited
to state and county legal offices having prosecution
responsibilities, indicate that almost all of these
offices had responsibilities for the prosecution of
felonies and misdemeanors, and that more than half
had responsibilities for prosecuting ordinance viola-
tions (Table II-2). Larger agencies were less likely to
adjudicate juvenile cases or to have civil law respon-
sibilities, but were more likely to engage in appellate
proceedings than smaller offices. Large offices are
located primarily in metropolitan jurisdictions, where
a separate office of the corporation counsel is often
available for civil law matters and for nonfelony
criminal or juvenile mattets. In smaller jurisdictions,
which may not have separate offices of corporation
counsel, civil law responsibilities are performed
either on a contract basis or may be assigned to the
“district attorney,” who i$ also the county govern-
ment’s attorney in civil law proceedings.

3. Public defenders. The right to counsel’s pres-
ence and effective assistance in all criminal cases
involving a sentence to imprisonment has been
clearly established by a series of Supreme Court
decisions in recent decades. This has imposed a
requirement upen the courts to provide counsel for
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TABLE I1-2

Percent of State and County Prosecution Agencies
Performing Selected Functions by Size, 1975

Number of Employees

Function 75 o
ore 241024 59 14
Prosecution of felonies ... 100 96 96 97 91
Prosecution of misdemean-
OFS e 86 90 94 94 96
Prosecution of ordinance vi-
0lations oo 52 65 65 64 67
Adjudication of juveniles .. 75 86 81 86 84
Appellate proceedings ... 87 72 77 67 67
Civil responsibilities._ ...____ 52 64 71 80 80

Source: NMS Executive Survey, 1975,

defendants who are indigent, and hence do not have
the resources to retain private counsel. This is
accomplished either through an *‘assigned counsel”
system, where courts assign local attorneys in private
practice as defenders on a case by case basis, or
through a public defender system. The latter refer to
systems under which an attorney or group of attor-
neys are retained by the state, either as salaried
employees or under a contractual arrangement, to
provide legal representation for indigent criminal
defendants on a regular basis.

The extent of use of public defender—rather than
assigned counsel—systems varies widely by state
and by type of jurisdiction. A 1973 survey by the
National Legal Aid and Defender Association
(NLADA) found, at that time, that 650 defender
systems were providing indigent defense services
throughout the United States. These defenders were
in jurisdictions serving 64 percent of the nation’s
population. They were primarly concentrated in
metropolitan and other urban counties, whereas rural
jurisdictions continued to rely mainly on assigned
counsel arrangements.!? About 60 percent of all
defenders responding to the NLADA survey were
public employees, while the remainder were attor-
neys of a defender corporation, a legal aid society,
or of a private law firm under contract to the
government.

Public defender agencies are typically organized at
either the county level or as part of a statewide
defender system. In 1973, 16 states had assumed
responsibility for organizing and funding defender
services at the state level, and statewide defender
legislation was either pending or wider consideration
in an equal number of additional states. Of a total of
6,500 employzes of publicly administered indigent
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defense agencies in 1974, 2,700 were employed by
state governments, 3,600 by county governments and
only 200 by municipal governments.

4. Probation. The most significant category of
noniegal personnel attached to the court are the
probation officers. Typically, probation officers will
perform an investigative function for the judge to
determine the defendant’s suitability for probation or
other sentencing disposition. A pre-sentence report
is prepared for the judge based upon the probation
officer’s investigation, which typically includes the
officer’s sentencing recommendation.

In many jurisdictions, probation is combined with
the parole supervision agency. Nominal management
authority may therefore be with the parole or correc-
tions department, rather than with the court, where
the probation officer is located. For this reason,
assessment of personnel and trairing needs for this
function have been included in Volume III, Correc-
tions, of this report.

D. Judicial Process Oczupations

1. Key occupations. Feur judicial process occupa-
tions were selected for detailed analysis of personnel
needs and of specialized training and educational
requirements for the National Manpower Survey.
These include judges, chief and assistant prosecu-
tors, chief and assistant defenders, and professional
court administrators. These occupations, which ac-
count—in combination—for about 30 percent of total
judicial process employment, were selected because
of their critical role in the adjudicative process, and
because all were considered to require considerable
periods of specialized education or training.

® Judges play the central role in the adjudicative
process. In addition to presiding at trials, con-
ducting hearings and similar proceedings, setting
bail, imposing sentences or fines, their duties
may include administrative responsibility for
operation of the courts, holding of conferences
with prosecution and defense counsel, prepara-
tion of opinions and related tasks. A recent
survey by the American Judicature Society had
identified a total of 21,600 “‘judges,” or persons
exercising judicial authority, in courts of limited
jurisdiction. '3 Included in this total are officials,
such as justice of the peace or magistrates, who
are not necessarily lawyers, and who perform
certain limited judicial functions often on a part-
time basis. A total of 5,400 judges were em-
ployed in general jurisdiction courts, which aiso
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employed about 4,400 parajudicial personnel,
such as magistrates and referees. Less than 800
judges were employed in state appellate courts.

® Prosecutors and assistant prosecutors review
evidence to determine whether a criminal
charge is warranted, develop case information
through interviews and the coliection of physi-
cal evidence, prepare cases, negotiate with
defense counsel and prosecute cases in court.
An estimated tetal of about 21,000 attorneys
were employed in all state and local prosecution
and legal service offices in 1974, including those
performing exclusively or mainly civil law func-
tions. It is estimated that about three-fifths of
the attorneys were employed in state or county
offices with responsibilities for prosecution of
serious criminal offenses.

o Defenders and assistant defenders in state and
local defense agencies perform the responsibili-
ties of defense counsel to represent clients
found to be indigent, and, in addition, may
provide collateral services, such as referral to
appropriate coimunity service agencies or re-
lated counseling. About 3,600 attorneys were

2.

Court administrators. The recognized need for
more effective management of courts and court
systems has resulted in the emergence of the
professional court administrator as a recognized
occupation during the past decade. These are
defined as nonelected professional administra-
tors concerned with caseflow throughout the
court system, personnel management, budget
and financial management, planning and re-
search, and all other administrative and mana-
gerial business of the court system. Since no
systematic directory of court administrators or
of courts employing court administrators was
available, the National Manpower Survey con-
tacted state offices of court administration and/
or state judicial councils in each state to identify
such court administrators. A total of 455 state
or local court administrators were reported.

Occupational distributions, by agency category.

Data on the occupational distribution of all employ-
ees of judicial process agencies were provided by the
NMS surveys of courts, and of prosecutor and
defender executives. These are summarized below.

employed as chief defenders or staff attcineys e Court occupations. The occupational distribu-

in public indigent defense offices in 1974, or tion of courts employees, as shown in Table I~

about 3,200 on a full-time equivalent basis. 3, is based on the NMS survey of courts of
TABLE 1I-3

Occupational Distribution of Employees of State and Local Courts of General Jurisdiction by Size of
Agency, 19742

Total Percent Distribution, by Agency Size
Oceupationat Group Numbers D'Pexzcun} 11512:: 75-149 2574 10-24 19
istribution Employees Employees Employees Employees Employees

Total, all occupations .. _.___.._ 33,500 160.¢ 100.0 100.0 100.0 100.0 100.0

Judicial occupations, total ._...__. 9,800 18.2 11.7 17.7 24.6 25.9 22.9

Judges 5,400 10.0 5.2 8.0 13.8 16.1 19.1
Other officials exercxsmg judi-

cial authority _ . oo 4,400 8.2 6.5 9.8 10.8 9.8 3.8

Other occupations, total _..____.___ 44,000 81.8 88.3 82,3 75.4 74.1 77.1
Clerks and deputy clerks of

court . 11,800 21.9 17.1 21.9 22.4 26.0 34.0

Bailiffs - 5,800 10.8 10.6 12.4 10.6 11.5 9.8

Court reporters .o oo oooemee 4,700 8.7 6.6 7.6 9.5 10.6 13.9

Probation and parole officers 8,200 15.2 18.8 14.5 11.9 12.7 11.4

Lawclerks o 1,100 2.0 2.8 2.5 2.3 1.0 4

Staff attorneys .o 700 1.3 1.0 1.0 1.5 1.5 1.5
Other professional and techni-

cal - 1,600 3.0 4.2 3.9 2.3 1.2 4

Clerical/secretarial _____._.__ 7,300 13.6 20.6 13.2 9.6 6.8 4.2

Other 2,800 5.2 6.7 5.4 52 3.0 1.5

Sources: Total employment, as of 1974, from LEAA/Census, Expenditures and Employment Data for The Criminal Justice System, 1974, Qccupatmnnl dls(nbul.cns, as of

June 1975, based on }MS Courts Survey, 1976.

» Full-time equivalent employees.
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genersl jurisdiction. Judges constituted, on the
average, only 10 percent of total full-time equiv-
alent employment in these courts. In addition to
an estimated total of 5,400 judges, these courts
employed about 4,400 magistrates, referees, or
similar officials who exercise judicial authority.
The remaining 44,000 full-time equivalent em-
ployees, or 82 percent of the total, were en-
gaged in a variety of non-judicial occupations.
Of these, the largest category consists of clerks
of comrt and their deputies. The clerk of court
is normally an elected official whose responsi-
bilities may range from strictly clerical functions
to full responsibility for court administration.
Clerks of court and their deputies totalled nearly
12,000, and accounted for about 22 percent of
employment in these courts in 1974. Other
major occupational groups of court personnel
include probation officers, court reporters, bail-
iffs and clerical or secretarial personnel. Larger
courts also empioy personnel in a number of
other specialized occupations including court
administrators, staff attorneys, law clerks, inter-
preters, and in other professional, technical or
administrative positions as well as in supporting
service-type positions.

Little is known about staffing of courts of
limited jurisdiction. One recent survey of mis-
demeanor courts it cities with populations
greater than 100,000 suggests, however, that
utilization of non-judicial personnel in these
courts is primarily limited to administrative and
clerical functions:

Two-thirds of the courts surveyed have
between one and four full-time judges
and approximately 90 percent have fewer

than nine. ... Three-fourths of the
courts surveyed now have a full-time
court clerk and about one-third (34.4
percent) have a full-time court adminis-
trator. . . . The average city court has 20
clerical workers, but almost half (44 per-
cent) have 10 or less. ... Almost haif
(46.1 percent) of the courts employ a full-
time court reporter.

e Prosecution occupations. The occupational dis-

tribution of employees in prosecution offices, as
shown in Table II-4, is based on the NMS
survey of county and siate prosecutors, exclud-
ing legal service offices with primarily non-
criminal functions. Over one-half (55 percent) of
the personnel in these agencies consisted of
prosecutors and assistant prosecutors. Secre-
taries, stenographers, and typists accounted for
an additional 34 percent. Other specialized per-
sonnel, found primarily in the larger agencies,
included investigators and paralegal staff. The
latter are non-lawyers who perform certain
tasks traditionally assigned to lawyers, ranging
from strictly clerical duties to serving as a trial
assistant, in a wide range of more sophisticated
tasks. Use of paralegals is mainly limited to
larger agencies, those with 10 or more employ-
ees, where they accounted for between 3 and 4
percent of total staff. Other occupations found
in some of the large prosecution offices may
include computer specialists, interpreters, case
workers, and various administrative specialists.
A substantial proportion of attorneys serving
as prosecutors and assistant prosecutors. in
small agencies perform these functions on a
part-time basis, while maintaining their private
law practices. The National Advisory Commis-

TABLE II-4
Occupational Distribution of Employees in Prosecution Agencies by Size of Agency, 1974

(Percent distribution)

Size of Agency

Occupational Group

75or

All More 25-74 10-24 59 -4
Agencies Employees Employees Employees Emgloyees Employees
Total employment ..o 100.0 100.0 100.0 100.0 160.0 100.0
Chief and assistant chief prosecutors .___ 12,1 32 7.0 14.0 20.3 37.2
Assistant prosecutors . ... ______ 33.0 39.3 35.9 33.6 29.3 12.4
Investigators ..o e 10.4 14.0 10.9 8.9 7.5 3.0
Paralegals mo o oo 2.6 3.1 4.1 34 4 3
Secretaries, stenographers and typists____ 34.2 29.4 33.8 33.6 39.0 44.6
Other e e 7.7 10.9 8.3 6.4 3.5 2.4

Source: NMS Survey, 1975,




TABLE II-5

Percent of Prosecution and Legal Services Workers
Employed on a Part-Time Basis, by Occupational
Group and Size of Agency, 1975

Size of Agency—Number of Employees
Occupational
Group 7501

Towal® 25-74  10-24 59 14

Total o 15 1 7 22 33 48

Chief and assistant
chief prosecutors __ 36 0 Y 27 36 52

Assistant prosecutors 14 * 7 34 51 67
Investigators __.__.______ 3 Q 5 10 26
Secretaries, stenog-

raphers, and typists __ 11 1 4 8 16 38

*Less than one-half percent,
® Based on sample response; not weighted.
Source: NMS Executive Survey, 1975,

sion on Criminal Justice Standards and Goals,
and other studies, have recommended that each
prosecutor’s office should employ at least one
full-time prosecutor, through restructuring of
jurisdictions, where necessary. %

Nevertheless, as shown in Table II-5, over
one-third of chief prosecutors and assistant
chief prosecutors, and 14 percent of al] assistant
prosecutors in agencies responding to the NMS
survey were employed on a part-time basis.
Part-time employment was particularly frequent
in the smallest agencies, with less than five
employees, where over cne-half of the prosecu-
tors and two-thirds of the assistant prosecutors
were on a part-time basis,

o Indigent defense occupations. Staffing of public
indigent defense offices tends to parallel that of
prosecution offices. As shown in Table II-6, of
an estimated total of 6,000 public employees in
these agencies in 1974, about 3,300 or 55
percent consisted of defenders and assistant
defenders, of whom about 27 percent and 20
percent, respectively, were employed on a part-
time basis only. The only other major occupa-
tion groups are secretaries, stenographers and
typists, and investigators. About 150 personnel,
or 2.5 percent of the total, were identified as
paralegals in the NMS survey—about the same
proportion as reported in prosecution offices.

E. Assessment of Manpower Needs

Any assessment of manpower needs for judicial
process agencies requires, as a point of departure,
some definition of the goals of the system. One

TABLE I1I-6

Occupational Distribution of Employees in Public
Defenders Agencies, 1974

Total

Occupational Employ- Percent Pcrctint

Group ment of Total Part-time

Total oo 6,006 160.6 i5.6
Chief and assistant

chief defender 560 9.3 27.0

Assistant defenders 2,740 45.6 19.6

Investigators __.___._. 700 11.7 5.5

Paralegals ____.__... 150 2.5 59
Secretaries, stenog-

raphers, typists ... 1,430 23.8 9.4

Other e 420 7.0 48.6

# Full-time equivalent employment. Total from U.S. Department of Justice,
LEAA, and U.S. Department of Commerce, Expenditure and Employment Data for
the Criminal Justice System, 1974, QOccupational distribution from NMS Executive
Survey, 1975.

simple formulation of these goals, propounded by the
Joint Commission for the Effective Administration of
Justice, a decade ago, is: ““Justice is effective, when
fairly administered without delay, by competent
judges, operating in a modern court system, under
simple and efficient rules of procedure,’!¢ This, and
similar formulations, provides equal emphasis to the
requirements of equity and of efficiency. In relation
to these criteria, evaluations of the existing adjudi-
cative process have noted, as major shortcomings,
the problem of case backlogs and case delay, perva-
sive reliance upon, and abuse of, plea bargaining
procedures, inadequate screening of cases, insuffi-
cient provision of defense counsel, sentencing dispar-
ities among courts and judges, and insufficient time—
generally—for judges, prosecutors and defenders to
permit adequate pre-trial preparation, hearings, and
an even-handed administration of justice.

These shortcomings have been attributed to a
combination of causes, including—among others—
mounting case loads generated by rising crime rates
and by increases in civil litigation, outdated forms of
court organization and management, deficiencies in
the process of selection and training of adjudicative
personne! and various defects in criminal codes and
procedures. ‘

The need for additional manpower—for more
judges, prosecutors, defenders or specialized man-
agement and support personnel-—-has been frequently
cited, too, as one of the factors contributing both to
case delay, and to many of the qualitative shortcom-
ings of the adjudicative process. These needs have,
however, rarely been quantified at the pational level,

in part because essential data on judicial process

15




agency workloads in relation to personnel have not
been available. There are, at present, no comprehen-
sive statistics on case loads and case backlogs for
the nation’s courts and for associaied prosecution
and defense agencies. In the absence of detailed and
reliable data of this type, and of systematic manage-~
ment-designed performance standards, no definitive
assessment of manpower needs of courts, prosecu-
tion and defense agencies is possible.

However, three approaches were used by the
National Manpower Survey fo provide some insight
on these issues. First, available crime rate statistics
and employment data for the period 1970-74 were
compared to provide an initial indication of the
extent to which staffing in these agencies has kept
pace with crime-related workloads. Secondly, agency
officials, including court administrators, chief prose-
cutors and defenders, were queried in the NMS
survev _concemning their agency’s mannower needs

and about related operational problems, such as case
delay. Finally, the National Manpower Survey in-
struments provided for submission of summary case
load data for courts, prosecutor and defender agen-
cies. These data have been related to staffing levels
in the reporting agencies to provide measures of the
extent of variation in workloads per key employee
among these agencies, and have been compared—in
the case of defender offices—with standards, or
norms, previously developed for determining the
manpower needs for defender services.

1. Adjudication agency workload and employment
trends. Rough indexes of the number of criminal
cases entering into the judicial process sector each
year can be developed from data collected annually
by the Federal Bureau of Investigation. The FBI
publishes estimates of the total number of reported
Part I crimes each year based on reports from police
agencies serving a high proportion of the U.S.
population (94 percent in 1974). Based on a smaller
number of reports, the FBI also publishes statistics
on the number of persons charged with Part 1 and
Part II crimes, as well as on the number of Part I
crimes reported for the same cities. '7 These relation-
ships can be used to estimate the overall trend in the
number of persons charged with crimes, whose cases
contribute to the workload of judicial process agen-
cies.

In the past decade, the rising volume of crime has

_.resulted in sharp increases in the flow of serious

crime cases to prosecution agencies and to the
courts. Between 1965 and 1974 both the volume of
Part I crimes reported to the FBI and the number of
persons charged with Part I crimes more than
doubled. Reported crimes increased by 116 percent
during this period, and Part I charges by an estimated
105 percent (Table II-7). Between 1970 and 1974, the
period for which nationwide employment statistics
are available for judicial process agencies, Part I
crimes rose by 27 percent and Part I charges by 33
percent.

TABLE 11-7
Indicators of Adjudication Agency Workioads, 19661974

(Number in thousands)

Delinquency Cases Dis-

Part { Crime Persons Charged with Crime posed of by Juvesile Courts
Year Part1 Part 11
Number Index* Number Index*
Number Index* Number Index*
1965 e 4,711 58.5 871 64.8 4,837 75.7 697 66.3
1966 _ .o 5,192 64.5 883 65.7 4,589 71.9 745 70.8
1y 5,868 72.9 915 68.1 4,632 72.5 811 77.1
1968 e 6,680 83.0 1,142 85.0 5,803 90.5 900 85.6
1969 . 7,367 91.5 1,260 93.8 6,374 99.8 988 93.9
1970 e 8,050 100.0 1,344 100.0 6,386 100.0 1,052 100.0
1971 e 8,537 106.0 1,485 110.5 6,730 105.4 1,125 106.9
1972 e 8,200 101.,9 1,476 109.8 6,996 109.6 1,112 105.7
1973 oo 8,666 107.7 1,621 120.6 7,017 109.9 1,144 108.7
1974 ... N 10,192 126.6 1,734 132.7 6,902 108.1 — —
*1970 = 100,

Sources: Persons Charged with Crime: Adapted from data in FBI Uniform Crime Reports by applying ratio of persons charged to reported Part I offenses from sample
cities to total number of offenses reported for the U.S. Part If charges based on the ratio of Part I to Part I charges in the sample cities.

Delinquency Cases Disposed of by Juvenile Tourts: U.S. Department of Health, Education and ‘Weifare, Office of Human Development and Youth Development, Juvenile
Couye Staristics, 1973, March 1975,
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The number of persons charged with Part II
offenses increased by 43 percent between 1965 and
1974, or at less than half the rate of the Part |
charges, and by only 8 percent between 1970 and
1974. The much siower growth in the number of
persons charged with this category of offenses is
due, in part, to the growing practice in many
communities of deemphasizing, or discontinuing,
arrests for certain ‘‘victimless’ crimes, such as
public drunkenness, which generally harm only the
person committing the act. Although the number of
charges for Part II offenses was still nearly four
times as great in 1974 as for Part I offenses, the latter
are a more significant indicator of workload trends
for the adjudicative agencies, since they normally
require active involvement of prosecutor and de-
fender agencies, and of general trial courts, whereas
most Part II offenses are dealt with, in summary
fashion, by the lower courts, often without the
presence of either a representative of the prosecu-
tor’s office or of defense counsel.

A third available indicator of adjudicative work-
load trends is the number of delinquency cases
disposed of by juvenile courts. This rose by about 50
percent between 1965 and 1970, but by less than 9
percent between 1970 and 1973. The relatively small
increase in the latter period may be due in part to
the slowdown in the rate of growth of the teen-age
population in the early 197( s, as contrasted to very
rapid growth in the preceding decade.

The above indicators are, at best, suggestive. A
comprehensive system of measurement of adjudica-
tive workloads would require systemic data by type
of case, on cases entering, pending and disposed of
at each stage of the adjudicative process, from the
point of arrest, through initial appearances, prelimi-
nary hearing, arraignment, trial, and the appeals
stage. Nevertheless, the trends available do point to
some slow down in the overall rate of growth of
crime-related adjudicative workloads during the first
four years of the current decade, as compared to the
very sharp rates of increase between 1965 and 1970,
This slowdown has been most apparent, however, in
the case of Part II offenses and of juvenile delin-
quency cases. Both of these categories of cases
impact, primarily, on the workload of the lower
courts, rather than on that of courts of general
jurisdiction or of prosectnion and defense agencies.

These trends can, in turn, be compared with
employment trends in state and local judicial process
agencies since 1970, when nationwide statistics first
became available on a comparable basis. Between
1970 and 1974, full-time equivalent employment in

these agencies rose by 38 percent, as shown in Table
1I-8. Courts increased their staffs by 33 percent over
this period; prosecution and legal service agencies by
45 percent; and public indigent defense agencies
nearly doubled their staff, from a low level of only
3,100 in 1970. Since the number of persons charged
with Part I offenses rose by 33 percent, whereas the
indicators of Part 11 charges and of juvenile delin-
quency cases rose much more slowly, these compar-
isons suggest that state and local judicial process
agencies were more adequately staffed in 1974 than
in 1970, in relation to criminal caseloads.

These comparisons make no allowange for in-
creased workloads for these agencies resulting from
such factors as recent Supreme Court decisions,
establishing the right to counsel’s presence and
effective assistance in all criminal cases involving a
sentence to imprisonment.!® Nor do they include
any allowance for the trend in the volume of civil
case loads, which are a major component of the total
caseload of many courts and prosecution or legal
service agencies. The importance of the latter is
suggested by the fact that general jurisdiction trial
courts who responded to the NMS survey in 1576
reported that, on the average, judges devoted about
51 percent of their work time to civil cases, as
compared to 37 percent to criminal cases, 7 percent
to juvenile cases, and 5 percent to traffic offenses.

In order to provide a more comprehensive meas-
ure of recernt caseload trends, the NMS survey of
general jurisdiction courts requested data on cases
pending at the beginning and end of fiscal year 1973,
and on cases disposed of during fiscal year 1975, by
major category of case. The results, summarized in

TABLE II-8

Employment in State and Local Judicial Process
Agencies, 1970 to 1974

(Full-time equivalent employment, numbers in thousands)

Prose-
cution :
Year Total Courts and Indigent
Defense
Legal
Services
1970 el 123.2 88.7 314 3.1
1971 e 137.3 $9.7 34.1 3.5
1972 e 145,0 103.2 37.8 4.1
1973 el 155.2 109.2 40.9 5.1
1974 e 169.7 118.4 45.4 6.0
Percent change,
1970t0 1974 ____.  +38 +33 +45 +94

Source: LEAA/Census, Expenditures and Employment Data for the Criminal
Justive System,
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Table II-9, indicate that the number of civil cases
pending greatly exceeded other types of cases in
fiscal year 1975. Case backlogs increased by 10
percent for felony cases, and by 13 percent for civil
cases during that year, with no significant change in
backlogs for either misdemeanors or juvenile cases.
Estimates of the number of months required to
process pending cases were also computed for each
type of case, by relating the size of these backlogs to
actual dispositions during the year. These ranged, at
the end of fiscal year 1975, from about three months
for pending misdemeanors and juvenile cases, to
nearly six months for felony cases, and ten months
for civil cases.

The growth in felony case backlogs—as well as of
civil case backlogs—during fiscal year 1975, and the
increased disposition time required, thus suggests
that recent employment growth in the courts has not
been adequate—or effective—in coping with the
continuing problem of mounting caseloads. '°

2. Judicial manpower and case delay in trial
courts. Since case delay had been identified as one
of the most critical problems of the court system in
recent assessments, the NM#B survey of court admin-
istrators included a series of questions concerning
the severity of this problern and its causes in the

TABLE II-9
Selecied Court Caseload Statistics*

Changes in Pending Caseloaﬁds, General Jurisdiction
Trial Courts, Fiscal Year 1975

Average Pending Caseloads

Number of
Reporting hing of ‘;c of }c’:e‘:cenl
Year ar ange
Felony e 830 154 169 +10
Misdemeanor __ 432 162 158 -2
Juvenile __.__. 501 - 6% 70 +1
[&1%1 E— 948 943 1064 +13

Estimated Mean Months to Process Pending Cases
Based on Number
Disposed of in Fiscal Year 1975

e b
Felony coemcacccee 5.3 5.8
Misdemeanor .___..._. 3.0 2.9
Juvenile ..o ____..__._ 3.0 3.0
Civil i 8.8 10.0

Source: NMS Survey of State and Local Trial Courts of General Jurisdiction,
1976.

18

courts which they administered. In response to the
question: *‘. . . how serious a problem is case delay
in the trial courts for which you are administratively
responsible?,” 47 percent indicated that they consid-
ered case delay a ‘‘serious’ problem, of whom more
than a third indicated that it was ‘‘extremely’ or
*very serious’’. An additional 39 percent considered
it a problem but not serious, while 15 percent did not
consider it a problem at all, in their courts. Case
delay appears to be viewed as somewhat less serious
in appellate courts than for trial courts (Table I1I-10).

The court administrators who identified case delay
as a problem were then asked to indicate, in their
own words, what they considered to be the single
most serious cause of case delay in their courts. As
shown in Table II-11, the responses identified a wide
range of contributing factors, including limitations of
court resources, continuance problems and other
personnel interaction problems. These varied expla-
nations were not unexpected since recent studies
have highlighted that the interactions of judges,
prosecutors and defenders and the diverse motives
and problems of each of these key participants, as
well as the pressures of heavy workloads, all contrib-
ute to continuances and case delays. 20

Insufficient personnel—primarily a shortage of
judge time—was however cited as the most impor-
tant factor by 28 percent of the 230 administrators
responding to this question. Other responses, such
as inadequate preparation of attorneys, or general
references to overcrowded dockets, may also have
reflected personnel shortages.

Court administrators were also asked to identify
the types of additional personnel, or staff time that
would ‘‘contribute most to reducing unnecessary
delay and achieving the goal of speedy trials” in the

TABLE 11-10

Views of Court Administrators on the Seriousness
of the Problem of Case Delay, 1976

(Percent distribution)

Trial Appellate
Courts Courts
Extremely serious ____ 4 8
Very serious  —..cee_ 14 8
Moderately serious..__. 29 32
A problem, but not se-
FOUS oo 39 28
Not a problem atall __ 15 24
Total e il 100 100
(Number of reports) .._ (208) (53)

Source: NMS Executive Survey, 1975,
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TABLE II-11

Opinions of Court Administrators on Most Serious
Cuause of Case Delay, 1976

Cause of Delay :lc‘r;?:l:i
Total .o 100
Resource shortages, total __ ... 46
Insufficient personnel ..o 28
JUdEeS e 23
Other personnel ... 6
Insufficient or inadequate court facilities 3
Non-specific indicators of resource
shortage ool 14
Overloaded docket or criminal
calendar . ... i3
Insufficient funds .. !
Personnel interaction problems, total .___._ 41
Continuance problems ..o __. 27
Attorneys not prepared ___ .. _.__ 14
Continuances granted without
sufficient reason __ .o ee 13
Scheduling prablems (Trials, attorneys,
WItNeSSeS) mo o ecmee e 7
Other personnel interaction problems _._ 7
Time taken for jury selection __.._...__.__. 5
All' other _._ e e 9

Note: Detail may not add to total because of rounding,.
Source: NMS Survey of Court Administrators, 1976, Based on responses from 230
court administrators.

courts they administer. In response to the question
on types of personnel most needed, 39 percent
identified increased judge time, and an additional 25
percent selected increased prosecution time as most
important. Relatively few considered that an increase
in staff time by the defense counsel or by other court
staff would contribute most to reducing case delay.

Finally when court administrators were asked to
identify, from a list of procedural policies, the one
whose adoption would contribute most to réducing
unnecessary delay in the courts they administer,
stricter control of continuances wus chosen most
frequently by 37 percent of those who replied. The
adoption or strict enforcement of statutory or regu-
latory time limits for processing cases was rated next
most frequently as likely to reduce delay. (See Table
1I-12.)

Thus the two factors these respondents most
emphasized as influencing case delay in courts, were
again the amount of judge fime available and the
policy of the court in granting continuances.

3. Prosecution agencies. The NMS survey of
prosecutors requested information on the attitudes or
judgments of chief prosecutors concerning their agen-
cies’ manpower needs, as well as statistics on actual

employment and caseloads for their agencies. The
survey was limited to state and county offices
identified as having criminal prosecution responsibil-
ities, and excluded municipal legal offices as well as
those state and county offices with civil functions
only.

As a point of departure, executives surveyed were
requested to identify in rank oxdler the “‘most seri-
ous”’ manpower problem in their agencies and the
major contributing factor (Table I1-13). About 68
percent of the chief prosecutors reported that their
most serious personnel problem was an inadequate
number of authorized positions. The only other
problem category which was identified as most
serious by as many as 10 percent of the respondents
was *‘inadequate training of personnel.”

TAB
Opinions of Caurt Administrators on Procedural
Policies That Would Contribute Most to Reducing
Court Delay, 1976

Percent Responding®

Contributes

Most 1o Curfcnt
Reducing Poticy
Delay In Effect
Continuance related procedures, total 37
Strict policy regarding granting of
requests for continuances.______.. 33 42
Continvances granted with adjourn-
ment to date certain __.._ ... 5 44
Statutory and regulatory time limits
for processing cases, total .__._... 21
Revised statutes or regulations on
time tO process Cases .....-—wu- 12 36
Strict enforcement of statutory or
regulatory time limits for process-
ing cases —— 9 34
Revision m jury procedures, total __.. 7
Adoption of optional less than
twelve jury panel system ... 3 24
Permitting jury decisions by less
than unanimous vote in certain
CASEE e e e e 3 18
Revised jury system which is man-
agement- and efficiency-oriented 2 28
Increased use of pre-trial conferences 10 48
Increased use of administrative pro-
ceedings (i.e., removal of certain
cases from the formal judicial proc-
BSS) e e s e 10 32
Flexibility in use of judicial manpower 8 44
Other e 6

* Detnil may not ad2 1o total because of rounding.
Source: NMS Survey of Court Axiministrators, 1976 {Based on 282 responses),
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TABLE 11-13

Prasecutors Responses on *‘Most Serious
Manpower Problem' and on *‘Major Factor
Contributing to Most Serious Problem,”’ 1975

Percent

Distribution
Most Serious Personnel Problem:

Inadequate number of authorized

positions ... e e 68
Inability to achieve or maintain

authorized strength ... .. cenai.n 6
High (excessive) turnover_ ... ... 7
Inadequate training of personnel ... 1
Inadequate representation of minorities

OF WOMEN _ v e ——— 2
L0141 T) U 7
Total o e e 100

Major Contributing Factor:

General budgetary problems ... 61
General lack of qualified applicants  ____
Lack of minority or female applicants .. 1
Inadequate levels of compensation ... 24
Insufficient funds for training .......__. 4
Limited opportunities for advancement 2
Other. .o e e 6
TOAl Lo e 100

Source: NMS Executive Survey, 1975, Based on responses from 1,178 prosecu-
tors, with respect to most serfous personned problems.

General budgetary problems were cited as the
main contributing factor to these problems by 61
percent of the prosecutors. An additional 24 percent
cited inadequate levels of compensation. Very few
respondents, however, indicated that they had expe-
rienced difficulty in recruitment of qualified appli-
cants at the time of the survey.

Chief prosecutors were also asked to report the
occupational categories in which they currently were
experiencing critical personnel shortages. About 38
percent of the prosecutors reported a critical short-
age of both assistant prosecutors and investigators.
Fewer executives reported needing clerical personnel
but a sizable proportion (24 percent) also reported a
critical need for these personnel.

In order to obtain a more quantitative assessment
of the extent of perceived manpower needs, chief
prosecutors were requested to estimate the number
of assistant prosecutors needed to **fulfill effectively
all the duties and responsibilities’” with which their
agencies were charged. On the average, prosecutors
reported a need for 22 percent more assistant prose-
cutors, when responses were weighted by employ-
ment in each size group. As shown in Table 1I-14,
the percentage increases in staff reported as needed
varied inversely with agency size, from 19 percent
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for agencies with 75 or more employees, to 37
percent for those with fewer than 5 employees. This
pattern is similar to that observed in responses by
other categories of criminal justice agencies.

These ‘‘needs’” assessments are compared in Ta-
ble 1I-14 with estimates of employment change in
their agency expected by chief prosecutors for fiscal
year 1976. The average increase projected for fiscal
year 1976 was 6 percent. Large and medium sized
offices expected larger actual employment increases
in fiscal year 1976 than offices with less than 10
employees. When the estimates of needs and ex-
pected growth are applied to total estimated employ-
ment of staff attorneys in all prosecution and legal
service offices, they indicated a perceived need for
an additional 4,000 attorneys as compared to an
estimated actual increase of about 1,200 in fiscal year
1976.

About one-half of the prosecution agencies re-
sponding to the NMS survey on their manpower
needs also provided data on their actual criminal
caseloads in fiscal year 1975. Based on these reposts,
three ratios of caseloads per prosecutor emploved
were computed. The first was the ratio of felony
cases per prosecutor employed. As shown in Table
II--15, the median felony caseload per prosecutor, for
all 595 agencies reporting these data, was 93 in fiscal
year 1975. Larger agencies, with 10 or @iore employ-
ees, reported significantly higher felony caseload
ratios than did those with fewer than 10 employees.

This initial set of ratios did not make any allow-
ance for other types of criminal caseloads, or for
differences among agencies in the proportion of full-
time and part-time personnel. To provide a weighted

TABLE 1I-14

Percent Increases in Assistant Prosecutors
Reported as *'Needed'’ by Chief Prosecutors and
Percent Increases in Employment Expected in FY

1976. by Size of Agency

Percent

Median Percent
Increase

Size of Agency Increase Needed®

Expected
All agencies® ... 22 6
75 employees or more 19 6
25-74 employees _._.__ 20 7
10-24 employees .__... 23 9
5-9 employees ... ... 28 S
1-4 employees ... _... 37 3

* Based on executives’ estimates of the number of assistant prosecutors needed
*to effectively fulfill all agency duties and responsibilities,” in relation to actual
reported employment.

b Weighted median.

Source; NMS Executive Survey, 1976.




TABLE II-15

Percent Distribution of Prosecution Agencies by Felony Cuses per Prosecutor and by Size of Agency, 1975

Number of Felony Size of Agency-~Number of Employees

Cases Per

Prosecutor® Total 75 or More 25-74 10-24 5-9 1~4

Total__.._. 100 100 100 106 100 100
SQorless ... 30 10 19 6 17 37
S1-100 ... 23 24 14 27 29 21
101-150 _..... 26 43 48 33 29 23
151200 .. .. 10 14 5 13 12 9
201 or more ... 11 10 14 19 13 10
Median__._.._. 93 19 118 126 107 79
(Number of re-

ports) ... (595) 21 (1) (52) {76) (425)

® Tetal number of felony cases divided by total aumber of prosecuters employed,
Source: NMS Executive Survey.

caseload measure for all major categories of criminal  more than twice as great as the caseload of 154 per
cases handled by prosecution offices, a workload  prosecutor for agencies with less than 5 employees.
measure referred to as ‘‘felony equivalent cases’ The third set of ratios makes a further adjustment
was constructed by assigning the following weighting  for the lower average hours worked per week by
factors to non-felony cases: misdemeanors, .375; part-time prosecutors or staff attorneys. This meas-
juvenile cases, .750 and appeais, 6.0. In the absence  ure of full-time equivalent cases per full-time equiva-
of representative data on the relative amount of staff  lent prosecutor tends to narrow somewhat the case-
time required for these categories of cases, the load differential between large and small offices.
weights used were adapted from those recommended  Nevertheless, the larger agencies, those with 10 or
for defender agencies by the National Advisory more employees, had criminal caseloads per em-
Commission on Criminal Justice Standards and . ployee nearly twice as great as those computed for
Goals. The result of this procedure, as shown in the  the smallest agencies, i.e., with fewer than five
second column of Table II-16, was to widen the employees.

relative disparity in caseload ratios among agencies In the absence of any established caseload stand-
in the various size groups. Based on this measure, ards for prosecutors, the above data cannot be used
the median felony equivalent caseload per prosecutor  to assess fofal manpower needs of these agencies.
was 340 for agencies with 10 or more employees, or  The implication of the above comparisons is, how-

TABLE II-16

Felony Cuses and Felony Equivalent Cases per Prosecutor end Full-Time Equivalent Prosecutor, by Size of
Agency, State and County Prosecution Agencies, 1975

Felony Equivalent Cases

Felony Cases Felony Equivalent " N
. Per Full-Time Equivaient
Size of Agency Per Prosecutor Cases Per Proseciztor! Prosecutor®
{Number of Employees)
. Number of : Number of . Number of
Median Reports¢ Median Reports® Median Reports®
Total _.o__-_ 93 595 178 499 280 281
10 or more —oo.co—- 122 94 340 68 390 60
59 e 107 76 225 61 330 57
| 79 425 154 370 206 164

» Weighted average of felony, misdemeanor, juvenile and appeals cases. Felony cases, misdemeanors, juvenile cases, and appeals given weights of 1, .375 and 6
respectively.

b Weighted average of full-time and part-time prosecutors.

¢ The number of reports is reduced becuuse of item non-response as each additional item of information is added to the calculations, Thus the drop-off in the number of
reports in the final columns is due to the omission by many respondents of the aumber of houts worked per week by part-time prosecutors,

Source; NMS Executive Survey, 1975.
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ever, that the larger prosecution offices have a larger
relative need for additional staff attorneys to handle
their criminal caseloads than do the small offices.
This finding is consistent with the projections of
employment growth in fiscal year 1976, by agency
size, shown in Table II-14, which indicated higher
growth rates for agencies with 10 or more employees
than for smaller agencies. It is not consistent,
however, with the results of responses by prosecu-
tors to the question on the total requirement for
assistant prosecutors in their agencies, which indi-
cated an inverse relationship between agency size
and the percentage increase in prosecution staff
needed. In view of the possibility of some systematic
response bias to the latter question, we are inclined
to give greater credence to the combined evidence
from our caseload analysis and from the responses
to the question on actual employment growth, both
of which suggest that staff shortages are most severe
in the prosecution agencies which serve our larger
cities and metropolitan areas.

4. Indigent defense services. The NMS survey of
public defenders was limited to publicly administered
state and local defender agencies, thus excluding
those organizations performing indigent defense serv-
ices on a contractual basis. As in the case of the
prosecutor survey, public defenders were queried
concerning their agency’s manpower needs, and
provided related caseload and employment data.

Chief defenders were asked, initially, to identify
the most serious manpower problems in their agency
and the major factor contributing to this problem. In
response to these questioms, 75 percent indicated
that an inadequate number of authorized positions
was their most serious personnel problem, and a
virtually identical percentage identified ‘‘general
budgetary problems’ as the major contributing fac-
tor. These proportions were the highest in any of the
seven NMS surveys of executives for the major
sectors of criminal justice agencies. As shown in
Table 1I-17, none of the other specified problem
areas were identified as ‘‘most serious’’ by as many
as 10 percent of the respondents.

Respondents were requested in another series of
questions to assess how well their office was comply-
ing with recent Supreme Court decisions requiring
defendants who may receive a jail sentence on
conviction to have the opportunity of counsel.
Nearly one-fourth (23 percent) indicated that their
agency was fully complying with this requirement.
An additional 44 percent reported ‘‘adequate compli-
ance.” However, 23 percent reported ‘‘minimum
compliance” only, while 9 percent stated that their
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TABLE 11-17

Chief Defender Responses on ““‘Most Serious
Manpower Problem” and on '"Major Factor
Contributing to Most Serious Problem,” 1975

Percent

Distribution
Most Serious Personnel Problem:
Inadequate number of authorized
POSIONS oo et e e e 75
Inability to achieve or maintain
authorized strength . 6
High (excessive) turnover .eeovmaeen 3
Inadequate training of personnel .. __..._ 9
Inadequate represeantation of minorities
OF WOMECH v et e 4
Other e 3
Total o e 160
Number of reports _. v e (239)
Mgyjor Contributing Factor:
General budgetary problems _.___..__. 74
General lack of qualified applicants ... 1
Lack of minority or female applicants .. *
Inadequate levels of compensation _..___ 8
Insufficient funds for training ... ... 5
Limited opportunites for advancement *
Other . e e 10
Total e e 100
Number of reports oo (231

* Less than .3 percent.
Note: Detail may not add to total because of rounding.
" Source: NMS Executive Survey, 1975,

office was not even able to achieve minimum com-
pliance with this requirement.

All defenders, other than those who reported that
their agencies were already in full compliance with
these requirements, were then requested to estimate
the number of assistant defenders needed to achieve
full compliance. On the average, they reported a
need for 23 percent more defenders foi this purpose.
If this figure is adjusted for the proportion who felt
that their existing staff was sufficient for full compli-
ance with the Supreme Court requirements, this
percentage increase is reduced to 18 percent. At the
same time, defenders reported that actual employ-
ment of assistant defenders in their offices would
increase by an average of about 7 percent in fiscal
year 1976, or by about two-fifths of the increase
reported as needed to fully meet Supreme Court
requirements for indigent defense in their jurisdic-
tions. These comparisons, by size of agency, are
shown in Table II-18.

In addition to reliance on these subjective assess-
ments by heads of defender offices, two alternative
approaches were used in estimating defender man-
power needs. The first consisted of comparing actual
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TABLE 1I-18

Percent Increases in the Number of Assistant
Defenders Reported as ‘' Needed’’ by Chief
Defenders to Fully Comply with Supreme Court
Requirements and Percent Increases in
Employment Expected in FY 1976, by Size of

Agency

Mediun Percent Percent Increase

Increase Needed® Expected
25 employees or more .. 24 8
10-24 e 22 6
59 e 30 6
Ied e 4 2

All agencies® ... _..__ 23 7

Number of reports ... (166) (143)

® Based on reports from agencies not in **full compliance™ with Supreme Court
decisions.

b Weighted median,

Source: NMS Executive Survey, 1975.

caseloads per defender with standards proposed by
the National Advisory Commission on Criminal
Justice Standards and Goals. The NAC had recom-
mended, in Standard 13.12, that defenders should
have average annual workloads of ne more than 150
felonies, and also specified equivalents in workloads,
for misdemeanors, juvenile cases and appeals. Using
the latter weighting facters, the actual felony equiva-
lent caseload per full-time equivalent defender was
found to be 192 in fiscal year 1975, for a limited

TABLE II-19

Percent Distsibution of State and Local Indigent
Defense Agencies by Number of Felony and Felony
Equivalent Cases per Defender, 1975

Felony
Felony Felony Equivalent
Annual Cases Per Defender C;::S %12:};“1:;‘ gﬁ;?%:;
Defender Defender® Equivalent
Defender®
Percent Distribution:
25 0rless wmecmmeeeee 10 4 4
26-50 e 16 3 0
S1-100 e 29 16 6
101150 e 21 22 19
151200 e 12 20 25
201-300 10 20 31
300 or more ~oeoveen 2 15 15
Total e 100 100 100
Median cases per de-
fender omocmeean 91 164 192
(Number of reports) - (116) (112) (48)

“Weighted average of felony, misdemeanor, juvenile, and appeals cases.
“Weighted average of full-time and part-time defenders,
Source; NMS Executive Survey, 1975,

sample of 48 defender agencies, which reported all
the needed data for this computation (Table I1-19).
This is about 28 percent greater than the standard
proposed by the NAC. It must be emphasized that
this small sample is not necessarily representative of
all defender agencies. The results may understate the
actual caseloads per defender to the extent that
better staffed agencies were more likely to maintain
the necessary caseload data and to respond to the
NMS survey. Moreover, the felony equivalent meas-
ure represents less than the total workload of these
agencies. It excludes activities such as representation
at probation/parole revocation hearings, mental
health commitment hearings, and defense of criminal
ordinance violations, which are engaged in—to some
extent—by a large proportion of repnrting agoncies.
Thus, the “true” workload per full-time defense
attorney in these agencies is likely to be somewhat
above the 192 felony equivalent cases per year,
shown in Table I1-19, and somewhat more than 28
percent in excess of the N.A.C. standard of 150
cases per year.

The above estimates relate to the caseloads and
staffing needs of public indigent defense agencies
only. A more comprehensive approach should con-
sider total requirements for legal counsel for defense
of indigents, whether these are provided by public
agencies, by contract or by assigned counsel proce-
dures. Such estimates were developed by the Na-
tional Legal Aid and Defense Association (NLADA)
in its 1973 study of indigent defense activities. The
NILADA analysis was premised on the provision of
attorney services to indigents in accordance with the
National Advisory Commission Standards 13.1 and
13.12. Standard 13.1 states:

Public representation should be made avail-
able to all eligible defendants in all criminal
cases at their request. . . . beginning at the
time the individual either is arrested or is
requested to participate in an investigation
that has focused on him as a likely sus-
pect.

Standard 13.12 states;

... that defender caseloads per attorney
should not exceed more than 150 felony
cases per year, or 400 misdemeanor cases,
or 200 juvenile cases or 25 appeals. 22

Considering only the requirements for representa-
tion of indigents in felony and non-traffic misde-
meanor trials and direct appeals, and in juvenile
delinquency cases for actions which would be a
crime if committed by an adult, the NLADA study
estimated a need for about 17,300 staff attorneys in
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defender agencies (public and contract) for the de-
fense of indigents.2? When further allowances are
made for requirements for counsel following convic-
tion, and in other types of cases which may result in
confinement, such as certain traffic offenses and
mental commitment hearings, the estimated overall
requirement for defenders increased to about 28,000

full-time equivalent attorneys in defender agencies.

Finally, these computations assume that about
one-fourth of the total indigent defense caseload will
continue to be handled by assigned counsel systems.
The latter would require the equivalent of an addi-
tional 9,000 full-time attorneys, thus raising the total
full-time indigent defense counsel requirement to
37,000. This total is about six times as great as the
estimated actual number of full-time equivalent law-
yers engaged in indigent defense activities in 1874,
The latter estimate, of 6,300 includes 3,300 defenders
and assistant defenders in public defenders offices
and 3,000 private defense attorncys—both on a full-
time equivalent basis.

The above approaches have clearly yielded widely
divergent estimates of defender manpower needs.
Responses by defenders in public indigent defense
agencies to the NMS survey indicated that only an
increase of 18 percent in staff attorneys was needed
by these agencies to fully comply with recent Su-
preme Court decisions. The analysis of caseloads per
attorney for a small sample of these agencies, in
relation to standards recommended by the NAC,
yielded a somewhat higher estimate, in excess of 28
percent. In contrast, the NLADA estimates of the
total ‘universe of need” for defender services indi-
cated a requirement for a six fold increase in
defenders, on a full-time equivalent basis.

Several factors probably contribute to this gross
disparity. The major one appears to be that the
NLADA analysis of requirements is based on the
proposed standard providing that all indigents
charged with a felony, misdemeanor or with juvenile
delinquency are 1o be represented from the time of
arrest. This standard is more inclusive than that
required by recent Supreme Court decisions, with
respect to the less serious offenses. Many arrested
indigents do not receive representation at time of
arrest and subsequently receive representation only
if it appears that a jail or prison sentence may result
from a conviction.?* Additionally, indigents may
waive their right to counsel without a full understand-
ing of the significance of the action. There is a
significant fall off in the number of persons charged
with a crime, especially those charged with misde-
meanors, in these early stages.
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The chief defenders, on their part, appeared to
have adopted a considerably narrower interpretation
of their roles. In its 1973 study, the NLADA found
that 36 percent of defender agencies provided coun-
sel for all indigent misdemeanor defendants; 39
percenf provided counsel only if the offense was
punishable by jail; 18 percent only if the judge
believed he would impose a jail sentence if the
defendant was found to be guilty and 6 percent
provided counsel only if the prosecutor would seek
a jail sentence.2’ To the extent that the current local
practice tends to keep marginal cases of indigency,
or marginal cases of required representation, from
becoming a workload for the defender or assigned
counsel, the needs for additiona! staff as perceived
by chief defenders may reflect a more limited view
of the extent to which services are to be provided,
than the one used by NLADA in its calculations of
the universe of need for defender services.

F. Summary

Earlier in this chapter we cited a prevailing con-
sensus among informed observers, to the effect that
the Nation's adjudicative system was severely over-
loaded and that-—in addition to other essential im-
provements—muere and better-qualified personnel
were needed in all the major categories of agencies
comprising this system. These assessments were
based on observed conditions prevailing at various
times during the preceding ten year period, and
reflected particularly the needs and problems of
some of our larger metropolitan areas, which had
borne the brunt of rapidly rising crime rates.

One of the central problems addressed by most of
these preceding studies was the need for organiza-
tional reform and for introdaction of modern manage-
ment methods into the judicial process system. A
symptom of this condition is the virtual absence of
comprehensive data on agency workloads, which are
essential for any systematic assessment of manpower
needs. The National Manpower Survey was able to
develop such data for partial—and not necessarily
representative samples—of courts, prosecution and
indigent defense agencies, in addition to obtaining
judgments of agency administrators on their per-
ceived manpower needs. These materials, and collat-
eral information cited in this chapter—although still
far from adequate—warrant the following tentative
conclusions:

e Between 1970 and 1974 employment in judicial
process agencies increased at a somewhat more
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rapid rate than did the growth in crime-related
caseloads, as measured by such partial indica-
tors as the namber of charges for Part I and
Part II offenses and juvenile delinquency case
dispositions. The relatively slow increase in
both misdemeanor charges and juvenile delin-
quency cases suggests, particularly, some pos-
sible amelioration in the heavy pressures upon
the lower, or limited jurisdiction courts during
this period.

Nevertheless, felony case backlogs, as well as
civil case backlogs, in courts of general jurisdic-
tion increased significantly—by 10 percent and
13 percent respectively—in fiscal year 1975,
based on NMS survey reports. The estimated
average period of time required to process the
felony backlogs, estimated at about six months,
provides one indicator of the large gap remain-
ing in many court systems, between existing
court capabilities zad the norms specified in
most speedy trial laws—which typically provide
for a total elapsed period of 60 or 90 days, from
initial filing to trial.

Nearly one-half of all court administrators re-
sponding to the NMS survey, also reported that
case delay was a serious problem in their
courts. Only about one fourth of these specifi-
cally identified insufficient judicial personnel as
the most important contributing factor, while
others cited a variety of resource shortages and
of procedural and personnel interaction prob-
lems. These responses reinforce collateral re-
search findings to the effect that the accomplish-
ment of speedy trial objectives requires an
integrated management strategy and that provi-
sion of additional personnel alone may be a
necessary—but not sufficient—condition, for re-
ducing case delay in many court systems.

Responses by chief prosecutors to questions
concerning their agencies’ manpower needs, as
well as analysis of caseload ratios per prosecu-
tor, indicate substantial needs for additional
staff attorneys. Felony equivalent caseloads
averaged 340 per full-time prosecutor in agen-
cies with 10 or more employees, or nearly twice
as great as in small offices, with less than 5
employees. This finding, in combination with
the continned heavy reliance upon part-time
attorneys in the smaller agencies, reinforces the
need for both additional prosecution manpower
and for more effective use of available re-
sources, through consolidation of small offices.

e Although three-fourths of all public defenders

responding to the NMS survey identified per-
sennel shortages as their most critical .man-
nower problem, estimates of additional defender
requirements vary widely, depending upon the
criteria employed. Ore approach, based on
defender responses to a query concerning staff
needs to assure full compliance with recent
Supreme Court decisions, resulted in an esti-
mated need for an increase of 18 percent in
defender staffs in these agencies. However, a
broader construction of the defender role, based
on early involvement of defenders in all cate-
gories of cases involving a possibility of confine-
ment, resulted in an estimated six-fold increase
in defender staffing needs.
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CHAPTER iil.

THE OUTLOOK FOR EMPLOYMENT IN JUDICIAL

PROCESS AGENCIES: MANPOWER PROJECTIONS TO 1985

A. Introduction

One of the major tasks of the National Manpower
Survey is to project future personnel needs of state
and local criminal justice agencies, by occupation,
for a 10-year period to 1985. These projections and
related estimates of recruitment and training needs
are in turn designed to assist in determining the
relative priorities for academic and training assist-
ance among various sectors and occupations in the
criminal justice system.

The estimates presented in this chapter portray the
probable future trends in employment of judicial
process personnel. They are not an attempt to
estimate ‘‘optimal’’ requirements for such personnel.
A goals-oriented manpower projection for judicial
manpower is neither considered practicable nor real-
istic as a basis for program planning.

The initial section of this chapter describes the
basic assumptions, or scenario, which served as the
basis for the manpower projections. (The more
technical methodology, including a description of the
National Planning Association’s Criminal Justice
Manpower Projections Model, is presented in Vol-
ume VI, Criminal Justice Manpower Planning.)

The second section presents the NPA projections
of judicial process employment, by agency category
and occupation.

The third secticin reviews a number of specific
issues or trends affecting judicial process agencies
and separately assesses their possible manpower
implications.

B. The Projection Scenario

The basic premise underlying the NPA Manpower
Projection model is that the future demand for
adjudication and other criminal justice services will
be largely determined by two key factors, in addition
to population growth. These are: (1) the future trend
in crime rates, and (2) trends in the growth of total
budget, or fiscal capacity, of state and local govern-
ments, as measured by their projected total expendi-

tures for all purposes. In other words, as in the case
of the demand for other products or services, the
future need for criminal justice services and the
community’s willingness or ability to pay for these
services will jointly affect future employment trends.

Both crime rates and the levels of government
spending are, in turn, influenced by a large number
of social, economic, and institutional factors. In the
case of crime rates, recent analyses of criminal
behavior, in contrast to earlier criminological studies,
have attempted to interpret most forms of crime
within a rational decision-making framework: individ-
uals are more likely to pursue criminal careers,
rather than legal activity, if the economic returns
from crime are perceived to be better than the
alternatives available to them, after allowing for the
risks entailed in criminal activity. Thus, those who
are poor, unemployed and economically disadvan-
taged are more prone to engage in crimes such as
robbery because they have less to risk and because
their alternative ways of earning a livelihood are so
restricted. Large urban centers, which include both
concentrations of poor, minority populations as well
as concentrations of wealth—i.e., “‘crime opportuzii-
ties”’—are thus more prone to higher crime rates
than are smaller, more homogenous, middle-class
communities. Youth, and particularly disadvantaged
youth, are much more crime prone—both because
they have the highest unemployment rates and the
most limited earnings potential in legal pursuits, and
because they are more likely to take risks than more
mature individuals. However, to the extent that
criminal justice agencies increase the risks of appre-
hension and punishment, they increase the *‘costs®
of criminal activity and serve to deter crime,

The above analysis suggests some of the key
variables that may affect future crime trends. Among
them are future trends in the level of general
economic opportunity, as measured by such factors
as the unemployment rate and per capita income,
trends in the proportion of youth in the population,
and trends in the concentration of population in
urban areas. In addition, community investments in
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judicial process and other criminal justice agencies
can affect these trends to the extent that they
increase the probabilities that those apprehended will
be dealt with promptly and fairly. These and similar
variables have all been found to contribute signifi-
cantly to an explanation of variations in reported
crime rates.

Among these factors, one of the most important—
and predictable—is the proportion of youth in our
population. The sharp escalation of crime rates in the
mid-1960"s coincided with the ‘‘coming of age’ of
the large, post-World War 11, baby-boom generation.
During these years, juveniles and younger adults
accounted for a large and growing share of those
apprehended for many categories of serious crime.
The outlook now is for a reversal of this trend. In
the past decade and a half, rapid growth in the
number of youths and young adults, aged 15-24
years, increased that group from 13.4 percent of the
population in 1960 to 18.7 percent in 1974, This
proportion will stabilize in the period 1974-80, and
will drop significantly to 16.4 percent by 1985.

Another demographic factor—the proportion of
our population concentrated in metropolitan areas—
is also expected to decline, resulting eventually in a
lower crime rate. Over a period of decades, the
proportion of our population concentrated in large
metropolitan areas has steadily grown—and these
areas have experienced the highest crime rates. This
pattern now appears to have been reversed. In the
1970°s the proportion of the population living in
SMSA’s has declined steadily from 68.6 percent in
1970 to 67.2 percent in 1974. A continuation of the
recent decline is assumed in our scenario. This
population shifi may be accompanied by growing
crime rates in outlying areas-—a pattern aiready
suggested by recent trends in crime statistics.! How-
ever, in view of the very sharp differences in crime
rates among communities of different sizes, the net
effect is expected to be favorable.

Other factors affecting the future demand for
criminal justice services can be projected with much
less confidence than the demographic trends de-
scribed above. The most critical of these is the future
state of the nation’s economy. The overall level of
ecanormic activity, as measured by such statistics as
the gross national product (GNP), has a direct impact
on governmental tax revenues and hence on the
ability of state and local governments to expand
public employment. It also has a significant effect
upon crime rates, in view of the observed direct
relationship between unemployment and crime.
However, despite the development of increasingly
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sophisticated economic models, any long-term pro-
jections of the nation’s economy are subject to large
potential error, simply because they entail numerous
assumptions concerning future national fiscal and
economic policies, as well as international economic
and political conditions.

The economic scenario followed in the NMS
manpower projections is based on the National
Economic Projections Series of the National Plan-
ning Association. These projections provide short-
term forecasts of probable economic trends to 1980
and are designed to portray an attainable growth
path for the economy beyond 1980, resulting in
relatively full employment by 1985. The short-term
economic outlook provides for a relatively low
average GNP growth rate of 2.7 percent annually (in
constant doliars) during the period 1974-80, reflecting
only partial recovery from the 1974-76 recession.
This is followed by a substantially higher GNP
growth rate of 4.2 percent annually during the period
1980-83, concurrent with a projected reduction in the
unemployment rate from about 7 percent in 1980 to
5 percent in 1985.

The above demographic and economic trends
imply the following outlook for the key controlling
variables affecting prospective judicial process
agency employment:

® The crime rate, as measured by the FBI Index
for Serious (Part I) Offenses, is expected to
continue to grow between 1974 and 1980 due,
in part, to the continued high average unem-
ployment levels projected for this period. Its
projected average growth rate of 1.8 percent per
year between 1974 and 1980 is much lower than
for recent periods, however, as a result of the
stabilization of the proportion of youth in the
population. A significant decline in the crime
rate is projected for the period 1980-85, at a
rate of —3.9 percent annually, reflecting mainly
the combined effect of the reduction in the
proportion of youth in the population and the
assumed reduction in unemployment. Other
factors contributing to the anticipated decline in
the crime rate are the projected increase in
criminal justice expenditures and emplcyment
(discussed below) and the likely trend towards
a reduction in the proportion of the total popu-
lation living in metropolitan areas.

® Total state and local expenditures, the index of
the general ability of these governments to pay
for criminal justice services, are projected to
grow at a relatively low annual rate of 3.3
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percent between 1974 and 1980, in constant
dollars. This is a continuation of the slow rate
of increase experienced in recent years. For
example, these expenditures grew at an annual
rate of 5.0 percent between 1965 and 1970, in
constant dollars, reflecting the growing revenues
of state and local governments during the latter
period, rising costs, and growing community
demands for a wide range of public services.
The rate slowed to 3.2 percent in 1971-74, and
approximately the same rate is projected
through 1980. A more rapid growth of these
expenditures, at a rate of 4.8 percent per year,
is projected for 1980-85, reflecting the assumed
recovery to a high employment economy by the
latter year.

® Criminal justice expenditures by state und local
governments, for all categories of criminal jus-
tice agencies are projected to increase by 52
percent, in constant dollars, between 1974 and
1985. A growth rate of 4.3 percent per year is
projected between 1974-80. This rate of growth
is considerably higher than the projected growth
rate of 3.3 percent for total state and local
expenditures—reflecting the effect of the contin-
ued growth in crime rates and the consequent
high priority assigned by most communities to
law enforcement and related services. During
the 1980-85 period, the projected growth in
criminal justice expenditures is expected to
decrease to 3.5 percent per year. Despite the
projected annual growth in total state and local
expenditures of 4.8 percent during this period, a
lower projected crime rate is expected to reduce
the growth in demand for criminal justice serv-
ices during this period.

C. Employment Projections

In addition to the effect of the projected overall
trends in crime rates and governmental expenditures,
described above, the outlook for employment in the
judicial process agencies will be influenced by a
number of more specific trends for each of the major
categuries of agencies. The aggregate projections of
employment for these agencies—as a share of total
projected criminal justice employment—as well as
the growth trends for specific categories of agencies,
were based primarily on trends during the periot
1971-74. As shown in Table III-1, employment in
the judicial process sector, as a whole, had increased
by 25 percent during this perod, from 140,000 to

about 175,000, in terms of full-time equivalents—a
significantly more rapid growth rate than for other
major categories of criminal justice agencies. This
compares with increases of 18 percernt in correctional
agencies and 14 percent in law enforcement agencies
over the same period. The relatively rapid growth
rate in the judicial process sector reflected both the
continued growth in adjudicative workloads during
this period, and increased public emphasis upon the
need to reduce case delay, resulting from the past
growth in case backlogs. Supreme Court decisions
which broadened the requirement for provision of
counsel to indigent offenders, as well as a sharply
growing volume of civil litigation—including such
relatively new areas as consumer protection and
environmental protection—also contributed to this
overall employment growth.

The NMS employment projections provide for
continued relatively rapid employment growth of
judicial process agencies to 1985. Total full-time
equivalent employment in this sector is expected to
increase by 62 percent, from 175,000 in 1974 to
283,000 in 1985, as compared to a projected employ-
ment growth of 43 percent for all categories of law
enforcement and criminal justice agencies. The proj-
ected annual rate of growth will, however, decline
from 7.8 percent, in 1971-74, to 5.3 percent in 1974—
80 and 3.5 percent in 1980-85, due to the combined
effects of fiscal constraints upon state and local
governments and the projected slowdown in crim
rates, particularly, between 1980 and 1985. The
projections for each of the major categories of
adjudicative agencies atre summarized, separately,
below.

1. Courts. Employment in all state and local courts
is projected to increase by 54 percent, from 118,000
full-time equivalent employees in 1974, to 183,000 in
1985. The overall rate of employment growth, in the
courts, is expected to be lower than for prosecution
and indigent defense agencies, based on trends
during the 1971-74 period. As shown in Table 1112,
the most rapid employment growth is projected for
apoellate level and general jurisdiction courts, with
much lower rates of employment increase anticipated
for the limited jurisdiction courts. The lower courts
are expected to increase their employment af an
average annual rate of 2.9 percent between 1974 and
1585, as compared to projected growth rates of 5.4
percent for general jurisdiction courts 4nd 6.5 percent
for appellate courts. ‘

The relatively slow employment growth antici-
pated for limited jurisdiction courts is associated with
two trends, discussed in more detail later in this
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TABLE IlI-1

Employment in State and Local Judiciul Process Agencies:
Actual: 1971, 1974; Projected: 1980, 1985

Employment (000)®
Type of Agency Actual Projected Percent Change Annu:;\la(‘}erowth
. 1971~ 1974~ 1571 1974~ 1980~
1971 1974 1980 1985 1074 1085 1974 1980 oas
Total L. 139.6 174.7 237.9 282.5 25 62 7.8 5.3 3.5
Courts oo 99.7 118.4 154.8 182.6 19 54 5.9 4.6 3.4
Prosecution and legal
SErviCes mmmoocmn- 34.1 45.4 66.0 78.8 33 74 10.0 6.4 3.6
Indigent defense® _.___ 5.7 11.3 17.1 21.1 98 87 25.6 7.1 4.3

& Full-time equivalents.

b Includes both public employees and estimated number of persons providing publicly-funded defender sercices on u contract basis or as assigned counsel, in full-time

equivalets.

Sources: Actual employment from LEAA!/Census, Expenditure und Employment Data for the Criminal Justice System. 1971, 1974, and NMS estimate for total indigent
defense employment. Projected employment from NMS model. (See text and Volume V1, Criminal Justice Manpower Planning).

chapter. The first is the relatively slow recent growth
in caseloads associated with Part II offenses, and in
juvenile delinquency cases, which—in combination
have accounted for a major portion of lower court
workloads. In part, these result from revisions in
arrest policies and practices, resulting in de jure or
de fucto decriminalization of certain categories of
offenses, such as public drunkenness. In part, they
reflect increased reliance upon pre-trial diversion
programs, particularly for juveniles and other first
offenders.

The second trend has been the continued move-
ment towards consolidation or unification of lower-
level courts. During the 1971-73 period, four states
abolished their lower courts by integration of their
functions into the general jurisdiction courts, two
states moved toward creation of a single tier of lower
courts and four states reduced the number of lower

courts. One of the objectives of these reorganizations
has been to achieve increased efficiencies in uvtiliza-
tion of court manpower. Available evidence indicates
that this has in fact resulted. An analysis of employ-
ment trends between 1971 and 1974 indicates that
state court systems which had achieved higher levels
of unification of their court systems experienced
significantly lower rates of employment growth in
their courts of limited jurisdiction during this period
than did other states (Table III-16). Thus, the
employment projection for these courts assumes a
continuation of this trend in the period 1974-1985.
The overall growth in courts employment is likely
to be accompanied by a significant increase in the
ratio of support personnel to judges, if recent trends
persist. Between 1971 and 1974 the number of judges
in general jurisdiction courts grew at about haif the
rate of total employment in these courts. Similarly,

TABLE III-2

Employment in State and Local Courts, by Type of Court:
Actual: 1971, 1974; Projected: 1980, 1985

(Full-time equivalents in thousands)

o]

Average Annual

Actual Projected Growth Rates
Actual Projected
1971 1974 1980 1985 197174 197485
TOlA e e 99.7 118.4 154.8 182.6 5.9 4.0
Appellate courts ..o . 3.3 4.4 6.7 8.8 10.1 6.5
General jurisdiction courts _.____ 34.3 43.5 62.1 71.5 8.2 5.4
Limited jurisdiction courts ... 48.5 54.8 66.5 74.8 4.2 2.9

Sources: Data for 1971 and 1974 arc from LLEAA/Census, Expenditure and Empluyment Data for the Criminal Justice System.
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TABLE III-3

Actual and Projected Employment of Judges and Support Personnel
in Appellate and General Jurisdiction Courts, 1974-85

Average Annuaf

Employment Percent Growth
Change {Percent)
Actual® Projected
1974-85 1974-80 1980-85
1974 1980 1985
Appellate and general

jurisdiction courts ______ .. 47,800 68,800 86,200 80 6.3 4.6
Judpes e 6,160 7,480 8,380 36 3.3 2.3
Support personnel _.____ 41,640 61,230 77,820 87 6.8 4.9

® Total employment from LEAA Expenditures and Employment Data for the Criminal Justice System, {974, Includes an estimate for genera} jurisdiction courts, based on

reports from 312 large counties.

Number of judges based on Council of State Governments, State Court Systems Revised 1974, April 1974, includes an estimate to adjust to an October 31, 1974 date,

the mumber of judges in appellate courts grew at
about one-fourth the rate of total employment. A
number of factors probably contributed to the slower
growth of judges than of support personnel. Judicial
positions usually are established by state legislatures
and require passage of new legislation which is
frequently a slow process. Consequently, with the
growth in workloads and pressure for speedy trials,
adjustments were more easily made by increasing
the number of parajudicial and of administrative and
other support personnel, to facilitate improved cal-
endar management and to accomplish better utiliza-
tion of available judicial manpower. Based on an
assumption that these trends will continue in the
1974-85 period, the ratio of support personnel per
judge in general jurisdiction and appellate courts is
expected to increase from less than 7:1, in 1974, to
more than 9:1, in 1985. Employment of judges in
appellate and general jurisdiction trial courts is
expected to grow from about 6,200 in 1974 to 8,400
in 1985 or by 36 percent, as compared to a growth of
87 percent in support personnel over this period.

2. Prosecution and legal services. Total full-time
equivalent employment in state and local prosecution
and legal service agencies is expected to increase
from 45,400 in 1974 to 78,800 in 1985 (Table I1I-4).
The projected growth rate between 1974-85, of 5.1
percent annually, is expected to be about half as
great as that experienced between 1971-74, mainly
because of the anticipated slow down in growth of
the crime rate. Growth of state-level prosecution and
legal service agencies is projected at a more rapid
rate than for county or city agencies, in line with the
more rapid growth of the former agencies between
1971 and 1974. By 1985, state government agencies
are expected to account for about 31 percent of all

personnel in this function, as compared to 26 percent
in 1974.

The more rapid growth of state-level agencies
appears to be due to a combination of factors.
Although local government agencies still bear the
primary responsibility for criminal prosecution in all
but a few states, there has been a trend towards
strengthening of the role of the state’s attorney
general, in coordination or supervision of certain
local prosecution activities and in provision of tech-
nical assistance or training. Thus, the number of
state attorneys assigned specifically to crime units
rose by 62 percent, from about 390 in 1972 to 630 in
1975, according to a survey by the National Associ-
ation of Attorneys General.? However, attorneys in
crime units still represented only 15 percent of all
attorneys employed in these state agencies in 1975,
A major portion of the recent increase appears due,
therefore, to rapid expansion of employment in state
legal service courts concerned with civil functions,
including such activities as consumer protection,

TABLE I1I4

Employment in State and Local Prosecution and
Legal Services Agencies: Actual, 1971, 1974;
Projected, 1980, 1985

Fuli-Time Equivalent Average Annual

Employment (0600) Growth Rates
1971 1974 1980 1985 1971-74 1974-85
Total _._ 341 454 660 788 101 5.1
State _..___ ! 1.8 192 243 134 68
Local _.__ 260 33.6 468 545 89 4.5

Source: Data for 1971 and from Census/LEAA, Expenditieres and Employment
Data for Criminal Justive Agencies. Bstimates for 1980 and 1985 from the NMS
Projection Model of the Criminat Justice System,
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environmental protection and anii-trust units. A
continuation of these trends is assumied in the
projections to 1985.

The occupational projection for prosecution and
legal services agencies was based on recent trends in
growth of legal and nonlegal (support) staffs and on

responses to the NMS surveys. Chief prosecutors

responding to the NMS executive survey indicated
an expected increase of 5.9 percent in their employ-
ment of attorneys and a 5.5 percent increase in
support personnel for 1975-76. During the three-year
period between 1972 and 1975, the number of
attorneys in state attorneys general offices grew at a
faster annual rate than employment of support per-
sonnel. At the local level the occupational distribu-
tion is assumed to remain the same as 1974.

The resulting occupational projections for all state
and local prosecution and legal services agencies
indicate a relatively rapid growth in employment of
attorneys as prosecutors or assistant prosecutors or
performing other legal duties, from 19,300 in 1974 to
about 37,000 in 1985, or by more than 90 percent,
whereas support categories of personnel, including
investigative, clerical, paralegal, and other staff, are
expected to experience an employment growth of
about 50 percent during this period (Table I11-5).

3. Indigent defense activities. In 1974, approxi-
mately 6,000 employses were reported as directly
employed in public defender agencies on a full-time
equivalent basis. However, many more individuals
were employed to provide defense services either
through some form of contractual agreement or
assigned counsel system. Based on reported total
expenditures for indigent defense in 1974, and on the
assumption that contract personne! received the
same average earnings as those employed directly in
public indigent defense agencies, it is estimated that

TABLE HI-5

Occupational Distribution of Employment in
Prosecution and Legal Services: 1974, 1980, 1985

(Full-time equivalent employees, in thousands)

Actual Projected Percent
1974 Change
1980 1985 1974-85
Total .o eee 45,400 66,000 78,800 73.6

Prosecutors and
other atforneys 19,300 30,200 37,100 92,2

Investigators ____ 7,100 9,700 11,100 56.3
Paralegals e 1,100 1,500 1,700 54.5
Clerical oo 14,200 19,500 22,400 57.7
Other. e 3,700 4,900 5,600 51.4

the services of an additional 5,000 full-time equiva-
lent individuals were provided to state and local
defender agencies in 1974 through contractor or
assigned counsel arrangements.

In 1972, the Argersinger vs. Hamlin decision
mandated that indigent misdemeanor and petty of-
fenders could not be subjected to imprisonment if
found guilty, unless they had been afforded the
opportunity of having legal counsel. The provision of
counsel to indigent offenders who fall within these
Supreme Court guidelines becomes a public respon-
sibility. Recent employment patterns are of particular
interest, then, to the extent that they provide an
indication of the directions in which defender agen-
cies are moving and the pace at which employment
is growing to accommodate this increased workluad.
Between 1971, prior to the Argersinger decision, and
1974, employment of defenders in public agencies
increased by 68 percent, while estimated contract or
government-funded employment increased by 127
percent, with. most of this growth at the state level
(Table III-6). Thus, it appears that, while employ-
ment in publicly administered defender offices was
increasing at a rapid rate, there was greater growth
in the use of assigned counsel and other contractual
arrangements.

Total indigent defense employment is projected to
almost double by 1985. This is a substantially slower
rate than was evidenced during the period 1971
through 1974, a period in which many defender
agencies were established. We can expect a slower
growth rate in the future as the rate of increase in
criminal justice expenditures decreases and as the
number of defender agencies stabilizes.

Although we are projecting slower future employ-
ment growth for the indigent defense function than
in 1971-74, it is expected that the recent patterns of
growth—more rapid at the state level and increased
use of nonpayroll employees—will hold in the future.
It is expected that in 1985, there will be 10,000
employees on public payrolls and an additional
11,000 individuals who provide defense services on a
contractual basis with government funding (Table
IiI-7).

Available evidence indicates that no significant
change in the ratio of support personnel to attorneys
is expected among employees in public defender
offices. Executives responding to the NMS survey
of chief defenders indicated they expect employment
of attorneys and support personnel to grow at the
same rate (6 percent) for 1975-76. Therefore, these
projections assume that the occupational distribution
of employegs on public payrolls will remain about

e e e e
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TABLE 111-6
Indigent Defense Expenditures and Employment, by Levei of Governinent, 1971-74

(Employment estimates in full-time equivalents)

Total State Local

Percent Percent Percent

1971 1974 Change 1971 1974 Change 1971 1974 Chunge

Expenditures (millions) ... 67.5 153.0 126 16.5 517 213 51.0 101.3 99
Total employment (thou-

sands) e 5,700 11,300 98 1.500 4,300 186 4,200 7,000 67

Public payroll _._.._. . ——— 3,500 5,900 68 1,000 2,600 160 2,500 3,300 32

Contract (est.) oeveeeeeaen 2,200 5,400 127 500 1,700 240 1,700 3,700 118

Source: Census/LEAA, Expenditures and Employment Data for Criminal Justice Activities, 1971, 1974,

the same as in 1974, Table I1}-8 shows the current
and projected occupational distribution for these
agencies,

Although the above projections have been pre-
sented in a relative precise form, they are, of course,
subject to considerable margins of uncertainty. These
stem, in part, from the limitations of available data
on current and past employment in the various
categories of judicial process agencies and from the
absence of any comprehensive national data on
adjudicative workloads. More fundamentaliy, the
courts system, becanse of its central role in the
criminal justice process, has been subject to intense,
and often, conflicting pressures in the past decade.
The most visible ¢of these pressures have been those
generated by mounting criminal and civil caseloads
and from resulting problems of case delay. The goal

TABLE III-7

Projected Employment for Indigent Defense
Function, 1974, 1980, 1985

1974 1980 1985
Total employment __.____ 1,300 17,100 21,100
On public payrolls ... 5,900 8,000 10,200
Other e 5,400 9,100 10,900
TABLE III-8

Current and Projected Occupational Distribution of
Employment in Public Defender Agencies

(Full-time equivalent employees)

Occupation 1974 1980 1985
Total public employees ..... 5,900 8,000 10,200
Defenders . ococee 3,200 4,340 5,540
Investigators ... 760 1,030 1,310
SUPPOrt e e 1,940 2,630 3,250

of speeding up the adjudicative process in criminal
cases was given high priority in the report of the
National Advisory Commission on Standards and
Goals, as well as in other recent public critiques of
the existing system. In addition to improvements in
court organization and management, recommenda-
tions designed to expedite the adjudicative process
have included proposals for decriminalization of
certain categories of offenses and of diversion of
certain types of offenders, as means of reducing
courts and correctional workload.

At the same time, recent social trends have
imposed greater responsibilities .than ever before
upon adjudicative agencies, designed to assure a fair
and evenhanded administration of justice to all those
involved in the system. In addition to the Supreme
Court decisions imposing increased obligations on
public authorities to provide counsel to indigent
persons, these have been reflected in proposals for
better regulation—or elimination—of existing piea
bargaining practices. To the extent that the system
has, or will, respond fo the latter pressures, the
effect could be to further increase judicial process
workloads and manpower needs.

These pressures—and the responses to those pres-
sures—have varied widely among the various states
and jurisdictions. All have important potential man-
power implications. The employment projections
presented in this chapter have simply assumed that
the net employment effect of these changes will be
similar, in direction, in the period to 1985, to that
observed in the recent year.

Several of the most significant of those trends, or
proposed changes, were, however selected for more
detailed analysis. These included decriminalization,
pre-trial diversion programs, plea bargaining reform
and court reorganization. The results of these anal-
yses are presented in the following section of this
chapter.
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D. Andalysis of Selected
Criminal Justice Issues and Trends

1. Decriminalization. A large number of behaviors
subject to criminal prosecution under existing laws
deal with such offenses as public drunkenness,
narcotics and drug abuse, gambling, prostitution, and
sexual deviance. Offenses of this type impose a very
substantial workload upon the police, the lower
courts, prosecutor offices, and the jails. Although
these activities contravene existing moral codes and
standards of behavior, in most cases the sole victim
is the offender himself. As recently as 1969, arrests
for offenses of this type constituted about one-half of
all arrests of police agencies and were a significant
workload factor, especially in the lower courts.

Advocates of law reform have therefore proposed
that certain of these offenses be ‘‘decriminalized”
and handled, where appropriate, by agencies outside
of the criminal justice system. Such recommenda-
tions have frequently been made with respect to
drunkenness, gambling, possession of small amounts
of marijuana, and certain types of sexual deviancy.?

Of these offenses, formal ‘‘decriminalization” ac-
tions through appropriate changes in legal codes
have been mainly confined to public intoxication.
Following a long line of Supreme Court decisions,
criminal charges related to excess use of alcohol with
no harm to others have been altered or eliminated in
a number of jurisdictions. In addition—on a more
extensive basis—arrest policies have been modified
by police and prosecutors to reduce arrests for
certain types of offenses in order t¢ concentrate their
resources on more serious crime or, in some cases,

because crowded jails and court calendars have
dictated such action.

For this reason, the NMS queried prosecutors
concerning the extent to which arrest policies have
been changed in their jurisdictions for specified
offenses in the past five years (either through legis-
lative, judicial, or administrative actions), and about
the effect of these changes on the number of arrests.
The results indicate that, where changes had oc-
curred, the effect of the changes was predominantly
to reduce arrests, particularly for such offenses as
public intoxication, marijuana possession, and sale of
pornographic miaterial (Table T11-9).

These responses by executives can be compared
with actual trends in arrest rates for certain offenses
since 1970 as reported to the FBI. These data
indicate a net reduction in the number of arrests for
10 ‘‘victimless’’ crimes from 3,963,000 in 1970 to
3,664,000 in 1974 (see Table 111-10). A more detailed
analysis indicates sharp reductions in both gambling
and drunkenness arrests but increases in prostitution
and marijuana arrests over this period. Arrests for all
such crimes, exclusive of narcotics offenses, declined
from 43.7 percent of total arrests in 1970 to 33.1
percent in 1974,

While the declining trend in arrests for these high-
frequency categories of offenses has been clearly
documented, the effect of this trend upon manpower
requirements for judicial process agencies appears to
have been limited to date. When queried about the
effects of revised arrest policies upon their man-
power requirements, only between 12 percent and 16
percent of prosecutors who reported decreased ar-

TABLE III-9

Changes in Arrest Poltczev for Specified Offenses, and Effects on Number of Arrests, 1970-74, as Reported
by Chief Prosecutors

(Percent distribution)

Arrest Policies Changed
Arrest

Offense Total Arrests Arrests A;:zs:ts U:Z::;:)egsed
Decreased Increased
Changed
Public intoxication . ...oocoeeoo_ . 100 42 9 8 40
Possession of small amounts of mar-

Buana oo e 100 38 18 12 32
Prostitution ..o 100 12 4 18 66
Homosexual acts between consent-

ingadults oo oo 100 20 1 15 64
Selling pornographic material ._.___ 100 24 5 16 56
Gambling oo 100 15 9 18 57

Detail may not add to total because of rounding.
Source: NMS Executive Survey, 1975,
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TABLE HI-10
Arrests for Victimless Crimes, 196919742

Victimless Crimes, as Peccent of Arrests for All

Number of Crimes
Year Arrests for “Victimless™
**Victimless” Al i
Crimes “Victimless”  Narcotics Crimes,
Crimes Less
Narcotics
1970 ____._ 3,963,000 48.8 5.1 43.7
1971 .. 4,066,000 47.2 5.7 41.5
1972 . __.__ 3,841,000 44.1 6.1 38.0
1973 ... 3,891,000 43.1 7.0 36.1
1974 __..__ 3,664,060 40.1 7.1 33.1

® Victimless crimes include drunkenness, disorderly conduct, narcotic drug laws,
liquor laws, runaways, curfew and loitering, gambling, vagrancy, suspicion, and
prostitution,

Source: U.S. Department of Justice, Federal Bureau of Investigation, Uniform
Crime Report, 1974,

rests as a result of policy changes indicated that this
change had reduced their offices’ manpower require-
ments (Table III-11). This may be attributable to the
fact that, in many jurisdictions, county and state
prosecution offices play a limited role in prosecution
of such offenses. Many are summarily disposed of
by local police and magistrates, or by juvenile courts,
without any direct involvement of either prosecution
or defense attorneys. In large urban jurisdictions,
responsibility for handling misdemeanors or similar
minor offenses is often assigned to the city attorney’s
office, rather than that of the district attorney or
prosecutor. Hence such cases may, in fact, account
for a negligible proportion of the total workload of
the prosecutor’s office.

1t is probable, therefore, that the primary benefi-
ciaries of the reduction in arrests for certain victim-
less offenses have been the lower courts, in which
these cases are mainly handled. Some confirmation

TABLE III-11

Chief Prosecutors’ Assessinents of Effects on
Manpower Requirements for Agencies Reporting
Decreased Arrests for Specified Offenses
(Percent distributions)

No Reduced Increased 3
Total Change Require- Require-
ments ments
Public intoxication 100 85 12 3
Marijuana _.____.._ 100 84 14 2
Prostitution _...__. 100 83 15 2
Pornography _....._ 100 83 18 1
Homosexual acts 100 34 13 3
Gambling .__...__. 100 86 13 1

Source; NVS Executive Survey, 1975,

is provided by the fact that employment in municipal
courts increased by only 10 percent between 1971
and 1974, as contrasted to inzreases of 19 percent
and 24 percent in state and county courts, respec-
tively. As noted earlier ir this chapter, the NMS
projections provide for a slower employment growth
in the lower courts, which is consistent with an
assumed continued reduction in arrests and prosecu-
tions for such offenses.

2. Pre-trial diversion. Diversion, as it has been
defined by tke National Advisory Commission on
Criminal Justice Standards and Goals, is the halting
or suspending of formal criminal or juvenile justice
proceedings against an individual who has violated a
criminal law, in favor of processing through a
noncriminal disposition. Forms of diversion are prac-
ticed, often quite informally, by all components of
the criminal justice system, As examples, police may
exercise discretion in determining whether formal
charges should or should not be brought against an
individual. Intake workers in juvenile court may
divert children who in their judgment could be better
served by social and rehabilitative measures rather
than formal and usually punitive court prccessing.
Prosecutors may screen out cases which they judge
to be minor or nonharmful behavior. Even following
adjudication, judges and corrections officials have
options for the use of treatment rather than punitive
alternatives. The National Advisory Commission
endorsed diversion, in ‘‘appropriate cases,” both as
a means of compensation for the tendency of crimi-
nal codes to result in ‘‘overcriminalization™ in certain
offense categories and because diversion broadens
access to community rescurces for rehabilitation of
offenders. *

Although diversion may occur at any stage of a
criminal proceeding, the greatest workload effecty
should be on the courts. Traditionally the burden of
determining guilt or innocence and sentencing rests
with courts. The ability to utilize diversion as an
alternative might be expected to contribute to reduc-
ing court backlogs and delay.

The major forms of diversion being practiced
today are:

Pre-trial diversion

Alcohol and drug diversion

Juvenile diversion

Mental health treatment alternatives
First offender programs

In general these programs provide€ that the accused
enter into supervised activities such as job training,
regular employment or rehabilitative services in the
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hope that this will encourage constructive, noncri-
minal behavior. The offender is subjected to specified
controls, but is not prosecuted in the courts or
incarcerated.

The extent of formal pre-trial diversion programs
and their manpower effects were probed in the NMS
surveys of probation and parole chiefs, prosecutors,
and defenders.

e About 34 percent of chief probation-parole offi-
cers reported the availability of adult pre-trial
diversion programs other than deferred prose-
cution in their jurisdictions. Apart from proba-
tion-parole offices, the agencies most frequently
cited as administering these programs are the
courts and prosecutors’ offices. For juveniles,
informal probation or consent degree programs
appear to be most common. There appears to
be a definite expectation of greater participation
and utilizaticn by probation agencies of pre-trial
diversion programs. About 30 percent of the
agency executives expect an increase in the
assignment of probation/parole officers to diver-
sion programs in the next two years while only
about 2 percent expect a decrease.

® About 40 percent of the prosecutors reported
that pre-trial diversion programs operated in
their jurisdiction and 13 percent or more said
that such programs were administered by their
offices. The presence of formal pre-trial diver-
sion programs in a jurisdiction tends to increase
with the size of the agency. Thus, three-fourths
of prosecution agencies with 25 or more em-
ployees operated such programs (Table II1-12).

When queried about the effects of pre-trial diver-
sion programs upon agency workloads, a large ma-
jority of both prosecutors and defenders who re-
ported that such programs were in effect, indicated

TABLE III-12

Operation of Formal Pre-Trial Diversion Programs
in Prosecutors’ Offices by Size of Agency

Size of Agency—Numb.r of Employees

Status of

Pre-Trial 14 5-9 1024 25-74 75+
Diversion
(Percent of All Replies)

Operating oo o 32 45 52 70 81
Panned oo 9 12 15 13 13
Not operating _.o_ oo 59 43 33 17 6

Total c oo 100 100 100 160 100
Number of reports ...._.. (697) (249) (134) (61) (52)

Source: NMS Executive Surveys, 1975, (N = 1193)
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TABLE III-13

Effect of Pre-Trial Diversion Programs on
Workloads of Prosecutor and Defender Offices, by

Size of Agency
Size of Agency-—Number of Employees
Effect of -
Workload 1-4 5-9 10-24 25-74 B+

(Percent of All Replies)

Prosecutor Offices:

No change ____.__ 68 64 75 51 72
Decrease ... 12 20 18 31 20
Increase ... 20 16 7 17 8

Total ... 100 100 100 100 100
Number of re-

ports oo (210)  (106) 64 (40) (40)

Defender Offices:

No change ... 61 83 76 65
Decrease.____... 31 10 21 31
Increase ..o 8 7 3 3

Total e 100 100 100 100
Number of re-

ports ... (49) (29) (33) (23)

Source: NMS Executive Surveys, 1975,

that these programs had not affected their workloads.
However, where changes in workloads were attrib-
uted to these programs, a very large proportion of all
defenders, and about two-thirds of all prosecutors in
agencies with 10 or more employees, reported that
the effect was a reduction in workloads (Table III-
13).

Despite the relatively widespread reported use of
some form of pre-trial diversion, the actual number
of cases reported as disposed of by such programs
appears to be quite small, according to data submit-
ted by prosecution offices to the NMS. These reports
indicated that only 3.5 percent of all felony and
misdemeanor cases handled by these offices in fiscal
year 1975 had been disposed of through formal pre-
trial diversion, with deferred prosecution. It is likely,
however, that this figure considerably understates
the total volume of such actions, in view of the fact
that in most jurisdictions such programs are handled
administratively, without formal stztutory authority.
However, even with allowance for some considera-
ble understatement of the true extent of such prac-
tices, it appears likely that their net effect in reducing
workloads and staffing needs of judicial process
agencies has been relatively small to date.

3. Plea bargaining. Plea bargaining is an informal
method of case disposition whereby the prosecutor
and defense counsel meet to agree on the particular
method of case disposition. The defendant may plead
guilty in exchange for reduced charges or with the




informal understanding that the sentence imposed by
the judge will not be as severe as would be the case
upon conviction after trial. Abolition of the practice
has been recommended by the National Advisory
Commission on Standards and Goals on the grounds
that this would ** ... increase the fairness and
rationality of the processing of criminal defendants,”?
and would reduce the incentive to overcharge or
improperly charge for plea bargaining.

Among prosecutors who responded to the NMS
survey, about half reported that 60 percent or more
of their cases were resolved by plea bargaining.
Among defender agencies the reported plea bargain-
ing share was higher—the typical defender agency
resolved at least two-thirds of its cases through plea
bargaining, Considerable variation in the extent of
plea bargaining was reported by both types of
agencies. At one extreme, 17 percent of the prose-
cutors reported that 20 percent or fewer of their
felony cases were bargained, while at the other
extreme 20 percent reported that more than 80
percent of cases were plea bargained (see Table III-
14).

The NMS survey results also indicate that prose-
cutors, as a group, strongly support continuation of
plea bargaining. Almost 88 percent of prosecutors
believe that plea/sentence negotiations should be
retained. Over three-fourths of prosecutors surveyed

“also expect no change in their plea bargaining

practices. However, among the larger prosecutor
offices—those with 25 or more employees—the ex-
pected trend among those expecting a change is
towards decreased use of plea bargaining (see Table
11I-15). The outlook, based on the responses from
agency executives, is for some gradual increase in
the documentation of plea bargaining, probably con-
tingent upon the adequacy of prosecutor staffs, in
relation to case loads.

TABLE I1I-14

Percentage Distribution of Prosecutors and Public
Defenders by Proportion of Cases Processed
Through Plea Bargaining

Plea Bargaining Rate Prosecutors Defenders

0-20% <o 17 1
2140 e 14 10
4160 23 19
61-80 e 26 23
81-100_ e 20 36

Total ... 100 100

Source: NMS Executive Survey, 1975.

TABLE III-15

Percentage Distribution of Prosecutors, by
Expected Change in Plea Bargaining in Next Two
Years, by Agency Size

Size of Agency—Number of Employees
Totat

-4 -9 10-24  25-74 5+

Nochange..__..... 78 83 7 74 57 63
Increased use _._. 10 10 11 12 20 —_—
Decreased use ___._ 12 7 17 14 23 37

Total _.______.. 100 160 100 100 106 100

Source; NMS Executive Survey, 1975,

The manpower effects of curtailing plea bargaining
are by no means certain. One writer summatizes a
widely held view of the dire consequences that
would follow the abolition of plea bargaining.

Prohibition of plea bargaining might lead to
a substantial increase in the number of
trials required for the disposition of criminal
actions. Although some judges would con-
tinue to impose more lenient sentences on
guilty-pleading defendants than on those
found guilty after trial, the absence of plea
bargaining should cause a decrease in the
number of guilty pleas since plea bargaining
plus judicial leniency probably results in
more pleas than leniency alone. An increase
in criminal trials would severely tax an
already overburdened system. More trials
would require more state and federal em-
ployees—judicial, prosecutorial and admin-
istrative. Additional courtroom facilities and
prosecution offices would be essential, and
administrative costs would grow propor-
tionately larger. ¢

Available data suggest a few generalizations, some
of which support this bleak prophecy and others
which contradict it,

® The impact of current plea bargaining practices
will vary markedly, depending on size of case-
load (as measured by the number of filings) of
the jurisdiction in which the charge takes place.
A stady of the elimination of plea bargaining in
Black Hawk County, lowa found no adverse
effects,” whereas an analysis of its implications
in New York City predicted an even more
serious clogging of the courts, if plea bargaining
were significantly reduced. ®

e Many plea bargain defendants would be acquit-
ted or dismissed were they to contest their
cases. After analyzing statistical data from Fed-
eral courts Finkelstein concludes:
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. . . the inducement of guilty pleas is not
merely a way of shortening the criminal
process. Instead, pressures to plead
guilty have been used to secure convic-
tions that would not otherwise be ob-
tained. ®

o Those who plea bargain and are sent to prison
do serve less time than those who do not plea
bargain and are convicted of similar offenses,
but “there are indicators that the parole process
tends to neutralize the sentence differential
associated with charge reductions.’’'® The plea
bargained status of offenders is recognized and
this impacts on the granting of parole.

The above citations simply suggest that further
carefully designed research on the systems-wide
impact of changes in plea bargaining practices is
needed, possibly using the offender-based statistical
records being developed in various states. Our ten-
tative conclusion, however, is that—even with some
alleviation in the personnel shortages currently re-
ported by prosecutors, defenders, and the courts—
iy trend towards reduced plea bargaining (or to
regulate it) will be quite gradual and will have a
limited impact upon overall criminal justice man-
power needs.

4. Court unification. All major assessments of the
court system have highlighted the need for unifica-
tion and consolidation of the multi-tiered, decentral-
ized organizational structure of the courts, still
prevailing in most states. Emphasis has been placed,
particularly, on the need to reform and upgrade the
lower court structure, as a necessary step towards
increased efficiency and equity in the adjudicative
process. The National Advisory Commission thus
recommended that state courts should be organized
into a unified system financed by the state, that all
trial courts should be unified inte a single trial court
of general jurisdiction and that criminal jurisdiction
now in courts of limited jurisdiction should be placed
on these unified courts, with the exception of certain
traffic violations, 1

Even though over 20 states have restructured their
courts in the past 10 years, problems of overlapping
and concurrent jurisdictions still xist.

In many areas of the country today, a
potential litigant discovers that he can
choose between the original jurisdiction of
either a state court, a county court, or one
of several municipal based courts, 12

In his recent review of lower-court unification
Gazell comments:
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The consolidation of state tribunals with
limited or special original jurisdiction is
almost universally regarded, not only as an
instrument of court regeneration, but also
the path to judicial grace—court systems
that are competent, effective, uniform and
equitable. 13

He identifies two major components of unification:
managerial supervision and court consolidation.
Managerial supervision includes:

e Laws that authorize the highest court in the
state to make all rules regarding practice and
procedure with or without the retention of a
legislative veto power.

® The right to appoint managerial personnel for
the rest of the court system, especially the chief
judges and judicial administrators at the appel-
late and third court levels. The personnel are
appointed by some at the pleasure of the chief
justice, the supreme court, or the administrative
director.

® The right of the highest court or its agents to
assign all court personnel at will.

o The preparation by the highest court (or its
administrator) of a yearly budget for the state
Jjudiciary.

At a minimum, unification of courts has meant a
consolidation of functions in & structure that is more
organized and more manageable as a unit than were
the separate component pieces. But it is important ot
stress that court consolidation has taken a variety of
forms, which Gazell classifies as five patterns. These
range from consolidation of all courts in selected
counties or cities, to establishment of a single
statewide trial court of general jurisdiction and abo-
lition of all lower courts. As measured by the number
of tiers, data show that between the years 1936 and
1970, 17 states partially unified their lower courts
while retaining two or more tiers with fewer tribun-
als; three states consolidated lower courts into a
single level, and one state abolished its lower
courts. % Since 1970, four states have altered lower
courts without unifying them, four more states have
reduced lower courts to two tiers, two states have
moved toward one tier systems, and three states
have at least temporarily abolished lower courts in
their jurisdictions.

Clearly, lower court-unification is a change that is
taking place by degrees. Accordingly, Gazell meas-
ured the degree of court urification by devising a
scale consisting of seven variables each of which
may assume a value of 0 to 4. The first four variables




are those described above under the heading of court
management. The remaining three variables include
the presence of intermediate appellate courts, the
kinds of general trial courts and the kinds of lower
courts. Each of the 50 states is assigned a score on
each variable and, in turn, these scores are summed,
to provide a total unification score that ranges from
2 (Mississippi) to 25 (North Carolina). The maximum
score is 28 (7 X 4), the minimum 0.

An obvious question is the effect of lower-court
unification upon employment trends. We would
expect that those states that extensively modified
their court system experienced less growth in judicial
employment than those that did not. This is not an
unreasonable expectation since lower court unifica-
tion frequently involves elimination of the positions
of some judicial personnel. Indeed, one of the major
stumbling blocks to any trial court unification effort
has been the difficulty of consolidating the work of
limited jurisdiction courts. The reasons for this are
political: unification almost always results in the
elimination of many quasi-judicial positions—ausuaily
justices of the peace—and causes local jurisdictions
to lose not only some control, but also revenue from
agencies that were formerly considered ‘‘their’’
courts.

There does appear to be a relationship between
the degree of unification and the change in employ-
ment between 1971 and 1974 (Table III-16). States
coded by Gazell as having a high degree of unifica-
tion report a much slower growth in judicial employ-
ment in the 1971-74 period than states that have not
made much progress towards unification. The dispar-
ity in employment growth is most evident at the state
level where there is a four-fold difference between

TABLE III-16

Percentage Change in Full-Time Equivalent
Judicial Employment by Degree of Lower-Couwrt
Unfification and Level of Government: 1971-1974®

Level of Government®

Degree of
Unifieation® Total State Local
Low:
0-10 (7 states) ... 26 40 24
11-14 (14 states) ... 22 36 19
15-18 (16 states) ... 20 26 18
High:
19-28 (13 states) ... 15 10 17

& Source: James A. Gazell, *Lower-Court Unification in the United States,” p.
660.

b Source: U.S. Department of Justice and U.S. Department of Commerce,
Expenditure and Employment Data for the Crintinal Justice System, 1971 and 1974,

¢ Percentage changes are weighted averages.,

states included in the “‘high” category and those in
the ‘‘low’’ category.

Caution must be exercised in interpreting these
data because, obviously, alternative explanations are
possible for these relationships. It must be kept in
mind that the changes included in this classification
scheme are not necessarily recent innovations in any
one state. Unification as a process began in 1936,
and continues up to the present time, Also, a simple
classification scheme cannot take into account eco-
nomic and demographic changes, increased or de-
creased criminal and civil caseloads, ali of which
might contribute to the differential growth in court
employment.

Although some courts are organized on a horizon-
tal basis, the majority of courts that have reorga-
nized, or are in the process of reform, typically
select a vertical framework. In most states visited by
NMS siaff, this organizational model usually dele-
gates administrative responsibility to the state's high-
est court and, consequently, to its presiding justice
or judicial council. One of the advantages claimed
for this tnodel is the establishment of uniform
practices and policies, not only for the channeling of
cases through the system, but for supervision of
judicial and nonjudicial personnel. There is a need
for professional skills to manage a system with a
centralized administration. Although supreme courts,
chief judges, and judicial counsels have expertise to
interpret the law they are not system managers.
Thus, while accomplishing overall economies.in
judicial manpower, couri unification over the past 10
years probably has stimulated the increased employ-
ment of professional court administrators in both
state and local court systems, as well as of support-
ing technical and administrative staffs.

E. Conclusions

Judicial process sgencies have, collectively, expe-
rienced more rapid recent employment growth than
any other major category of crimiual justice agency.
Despite a projected slowdown in the overall rate of
increase in criminal justice expenditures and employ-
ment, employment in these agencies is expected to
grow at a relatively rapid rate to 1985,

These trends result, in part, from increasing pres-
sures upon the court to cope more speedily, and
effectively, witl their large backlogs of both criminal
and rivil casss, and—in part—front the increasing
demands being placed upon the courts as the arbiter
of the nation’s laws and conscience,

Based on the NMS projections, employment
growth rates are expected to vary significantly for
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the various categories of judicial process agencies
and occupations. Indigent defense and prosecution
agencies are expected to grow more rapidly than
courts. Employment growth in the courts is expected
to be more rapid for courts of general jurisdiction
and appellate courts, than for the lower courts, as a
result of the trend towards court unification and of
reduced arrests for certain categories of victimless
offenses. Employment growth in prosecution and
defender agencies is similarly expected to be more
rapid at the state level. ;

Among the major judicial process occupations,
relatively rapid growth in employment is projected
for assistant prosecutors and defenders, and for
various judicial support occupations, as contrasted to
substantially slower growth in the number of judges.

These more detailed projections are based in large
part on an assumed continuation of trends in the
recent past, i.e., the period 1971-74. The uncertain-
ties in these projections—due in part to the very
limited data base—have been emphasized.

However, if these projected trends are realized,
they do offer the prospect of significant amelioration
of some of the acute problems impacting upon the
adjudicative system at present. Aggregate employ-
ment in judicial process agencies is projected to
increase by 62 percent between 1974 and 1985, as
contrasted to a net growth of only 12 percent in the
projected number of arrests for Part I offenses,
which generate a large component of the workloads
of trial courts and of prosecution and defense agen-
cies. These increased staff resources, if adequately
trained and effectively utilized, could contribute
materially to reducing case delay and to enhancing
the overall level of performance of the courts system
in the coming decade.
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CHAPTER IV. RECRUITMENT AND RETENTION OF STAFF
ATTORNEYS IN PROSECUTION AND INDIGENT DEFENSE AGENCIES

A. Introduction

Employment as an assistant prosecutor—and more
recently—as an assistant public defender has been
one of the typical threshold jobs for young attorneys,
following law school graduation. It has enabled them
to obtain the needed practical legal experience not
provided in law school curricula while earning a
moderate salary. Moreover, as noted in Chapter II,
many such positions are available on a part-time
basis, hence, are particularly attractive to younger,
as well as some more mature attorneys, while in the
process of establishing their own practices.

The need to improve the attractiveness of both
prosecution and defender positions, and to increase
the average tenure or experience level of attorneys
in these offices (as well as to reduce reliance on part-
time personnel), was recognized in the reports of
both the President’s Crime Commission and of the
National Advisory Commission on Standards anc
Goals. The former report noted that—under prevail-
ing practices—most newly hired assistant prosecu-
tors were compelled to “‘learn by doing.”” Although
some larger offices provided for a routine progression
of assignments, others often assigned important re-
sponsibilities to inexperienced assistants with inevi-
table adverse eifects upon quality of performance.!
Neither of these reports considered it realistic to
press for compensation levels in these public agen-
cies which would be fully competitive with alterna-
tive salary opportunities in private legal practice,
over a lifetime legal career. The NAC report did,
however, recommend that salaries of assistant pros-
ecutors and defenders in the first five years of
service should be comparable to those in private
practice and observed that ‘‘retention of assistant
prosecutors (and defenders) for at least five years
would represent a substantial increase in the average
length of service.”?

This chapter reviews WMS findings on recent
personnwl turnover and tenure among assistant pros-
ecutors and defenders, on factors contributing to the
relatively high turnover in these positions and on the

implications of these patterns for future prosecutor
and defei. er recruitment needs.

B. Recent Recruitment
and Turnover Experience

Since the National Manpower Survey was con-
ducted in late 1975, during a period of high unem-
ployment and of substantial reported surpluses of
recent law school graduates in relation to legal job
openings, it was assumed that problems of recruit-
ment and retention of attorneys in prosecutor and
defender positions would be relatively slight, as
compared to those which had existed or might be
expected under more favorable labor market condi-
tions. The survey results generally confirmed this
Judgment. Only 1 percent of chief prosecutors, and 3
percent of heads of indigent defense offices, cited
personnel turnover as their “‘most serious’’ man-
power problem, and 2 percent or less of each
category indicated that a lack of qualified applicants
was a major factor contributing to their “‘most
serious™ manpower problem. About 24 percent of
the prosecutors, and 8 percent of the defenders did,
however, report that inadequate compensation was
the major factor contributing to personnel problems
in their agencies (Table 1I-13 and Ii-16).

Field interviews -onducted by NMS staff in 10
states in late 1975 iurther confirmed that neither
recruitment nor retention of attorneys was a signifi-
cant problem at that time: ““Where agencies are able
to hire, the most frequent reason given for ease of
reciuitment, is that there are simply more qualified
applicants than vacancies. Fewer attorneys are leav-
ing, so there are fewer vacancies. Young lawyers
want fo have frial experience and the prosecutors’

_ offices and the public defenders’ offices are the best

way to get it,”’3 In addition, the NMS field survey
report noted some recent improvement in relative
salaries for assistant prosecutors and defenders, as
compared with those in private practice, among the
agencies visited.
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In anticipation of these conditions, the NMS
questionnaires to prosecutors and defenders re-
quested data on actual recruitment and resignations
of attorneys in their staff for fiscal year 1974—prior
to the recent economic recession—and also included
questions concerning recruitmc.i and turnover prob-
lems during the period 1971-74,

As shown in Table IV-1, voluntary resignation
rates of both assistant prosecutors and defenders
averaged 22 percent in fiscal year 1974. Personnel
separation rates tended to vary inversely with agency
size, with the highest rates reported among agencies
with less than 10 employees. This pattern is consist-
ent with that found for other categories of law
enforcement and criminal justice agencies and is
probably associated with the larger proportion of
part-time positions in smaller agencies, their lower
average salary rates and more limited advancement
opportunities, as discussed elsewhere in this report.
New hiring rates were substantially higher than the
resignation rates—about 32 percent for prosecutors
and 33 percent in defenders’ agencies—as a result
mainly of the relatively high rates of employment
growth in these¢ agencies during FY 1974, Hiring
rates, as a percentage of total end-year employment,
were also highest among the smaller agencies.

Although the reported personnel turnover rates
among assistant prosecutors and assistant defenders
corresponded very closely in FY 1974, responses by
agency heads to questions concerning their recruit-
ment and retention problems during 1971-74 indi-
cated that chief prosecutors generally had been much
more concerned about these problems than heads of
defender offices. Thus, 35.6 percent of the chief
prosecutors reported that there had been a shortage
of qualified applicants for assistant prosecutor posi-

TABLE V-1

Hiring and Voluntary Resignation Rates for
Assistant Prosecutors and Defenders, Fiscal Year

19742
New Hire Rate Voluntary Resignation Rate
Number of
Employces Prose- De- Prose- De-
cutors fenders cutors fenders
Average® ______ 309 334 22.1 22.3
75 or more .oo..... 25.5 18.7
2574 oo e 127 gy fie
10-24 .. 37.4 34.6 28.5 23.3
58 e 37.0 30.3
b o w0 FBO 55 fses

¢ Source: NMS Executive Sugveys, 1975, Rates computed on basis of employment
as of June 30, 1974,
b Based on weighted medians,
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TABLE IV-2

Percent of Assistant Prosecutors and Defenders
Hired in 1974-75 With Previous Trial Experience,
by Size of Agency?

{Percent distribution)

Percent Agency Size
with (Number of Employees)
Previous Total®
Trial 75 or
Experience -5 5-9 10-25 25-74 more

Prosecutors:

O e 29.4 50.0 38.5 24.4 18.5 15.5
1-25 ___... 30.5 1.7 9.1 16.8 46.3 60.0
26-50 ... 17.1 10.6 23.6 23.5 14.8 17.8
51-75 e 5.3 1.7 3.8 15.1 7.4 4.4
76 or more 17.7 36.0 25.0 20.2 13.0 2.2
Total ... 100.0 100.0 100.0 100.0 100.0 100.0
Defenders: S~
0 e 18.0 26.3  25.0 19.4 13.3
1-25 .. 25.1 2.6 4.2 25.0 383
26-50 __.._. 25.1 18.4 22.9 22.2 28.3
S1I-75 8.8 1.9 6.3 8.3 10.0
76 or more  23.1 44,7  41.7  25.0 10,0
Total ... 100,0 100.0 100.0 100.0 100.0

2 Source; NMS Executive Surveys, 1975, Excludes agencies with no assistant
prosecutors or defenders,

b Weighted averages based on estimated number hired, by agency size group, in
FY 1974,

tions in their agencies during this period, as com-
pared with only 13.6 percent of the heads of public
indigent defense offices. Much lower proportions of
these executives—I18.2 percent of the prosecutors
and 6.8 percent of the defenders—reported that
personnel turnover among their attorney staff had
been a serious or critical problem during this period.
These differentials may be due in part to the fact
that indigent defense agencies are mainly concen-
trated in the larger cities, which generally have a
more adequate supply of attorneys, whereas prose-
cutors’ offices and employment are more widely
distributed in both metropolitan areas and in smaller
communities throughout the country.,

In order to assess the need for initial training of
newly hired staff attorneys, respondents were asked
to estimate the proportion of attorneys recruited
during the two previous years (i.e., 1974-75) who
had previous trial experience. These percentages, by
size of agency, are shown in Table IV-2. In the case
of prosecutor agencies, a weighted distribution,
based on estimated total accessions in each agency
size group, suggests that——on the average—only
about one-fifth of all recently hired staff attcrmeys
had prior trial experience. A similar estimate for
defender accessions indicates that nearly one-third




had prior trial experience. In both agency categories,
recruitment of attorneys with prior trial experience
was concentrated in the smaller agencies, those with
fewer than 10 employees, and is probably due to the
substantial reliance upon part-time attorneys in these
agencies. The latter typically combine employment
in a prosecutor or defender office with their own
private practice, hence, are more likely to be experi-
enced attorneys. In contrast, among larger agencies—
which mainly recruit full-time attorneys—only small
proportions reported that more than one-half of
recent accessions had prior trial experience.

Another indicator of the experience level of attor-
neys in prosecutors’ and defenders’ offices is pro-
vided by a comparison of their age distributions with
those of all lawyers in the civilian labor force (Table
IV-3). About 60 percent of all staff attorneys in
prosecutors and defenders’ offices, exclusive of chief
prosecutors or defenders, were in the age group 25~
34 years, and over 30 percent had not yet attained
age 30. These proportions are more than twice as
great as for all lawyers in 197). Conversely, only
about 20 percent of the prosecutor attorneys, and 11
percent of the defenders, were 45 years or older,
whereas 44 percent of all attorneys were in this age
range in 1970.

Finally, data were also compiled from the 1974
Census survey of criminal justice personnel, on the
number of years of service of attorneys with their
current agency. Over 60 percent of assistant prose-
cutors and assistant defenders reported less than four
years of service, while only 23 percent of the
assistant prosecutors and 16 percent of the assistant

TABLE IV-3

Age Distributions of Staff Attorneys in Prosecutor
and Defender Offices in 1974, Compared with Age
Distribution of All Lawyers in the Labor Force

(Percent distribution)

Prose- Defenders All

Age Group cr;g;s 1974 Lal»;;r;rs

Less than 25 years 1.3 — 2.2
25-34 o 59.7 59.9 27.6
(25295 e (29.3) (32.2) (13.9)
(30-34) .. (29.4) 27.7) (13.7)
35-44 ol 10.4 11.2 259
45-54 e 124 7.1 19.3
5564 e 6.4 3.5 15.9
65 years and over 1.7 0.7 9.1
Total . __.._ 100.0 100.0 106.0

Sources: Data on prosecutors and defenders from U.S. Bureau of the Ceasus,
Employee Characteristics Survey, 1974, Data on all Jawyers from U.S, Census of
Population, Occupational Characteristics, PC(2)-7A, Table 3.

TABLE Iv-4

Years of Service with Agency of Assistant
Prosecutors and Defenders, 1974

(Percent distribution)

Assistant Assistant

Prosccutors Defenders

Less than 2 40.2 32.4
23 e 22.7 30.0
45 e 14.1 22.0
6-10 ... 12.6 15.6
11-15 e 5.1 —
1620 ... 2.2 —
21 and over 3.0 —
Total __...__ 100.0 100.0

Saurce: Census Employee Characteristics Survey, 1974,
Note: Percentages may not add to 100 due ‘o rounding.

defenders had six or more years of service with their
current agencies (Table 1V-4).

The above comparison has been limited to staff
attorneys, exclusive of chief prosecutors or defend-
ers. However, the comparative data available indi-
cate that the latter, too, are younger and less
experienced on the average than their counterparts
in private practice. Thus, whereas the median age of
all lawyers in the labor force in 1970 was about 43
years, the median age of chief prosecutors and
defenders responding to the NMS survey was only
37 years. Moreover, over one-half of all chief prose-
cutors and nearly all chief defenders had less than
six years of service with their agencies, according to
the Census Employee Characteristics Survey. The
relatively limited experience of prosecutors is due in
part to the fact that a large proportion of all
prosecutors are elected, typically for four-year terms,
or else hold office by reason of political appointment.
Among prosecutors responding to the NMS, 72
percent were originally selected by election and 27
percent by appointment. Public defenders generally
were appointed to their position by state or local
officials or by the judiciary. In either case, virtually
none of these positions have civil service status or
similar tenure protection, thus contributing to both
voluntary and involuntary turnover among these key
personnel.

C. Factors Contributing
to High Personnel Turnover

Employees normally leave their jobs because of
some combination of reasons. These may be broadly
grouped as ‘‘extrinsic” factors, such as pay and
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promotional opportunities, and as ‘intrinsic’’ factors,
such as those characteristics of the work itself which
affect employee job satisfaction. In the absence of
direct attitudinal surveys of staff attorneys them-
selves, chief prosecutors and defenders were quer-
jed in the NMS surveys on factors which, in their
judgment, were most important in causing attorneys
to leave positions in prosecutor an:. defender offices.
Five possible reasons were identilled, including in-
adequate salaries, limited promotional opportunities,
excessive workloads, frustration and low status of
job, and desire for broader legal experience. In
addition, respondents were given an opporfunity to
enter other possible explanations.

As would be expected, ‘‘inadequate salaries’ were
most frequently cited by both prosecutors and de-
fenders, as the primary reason for separation. How-
ever, while 65 percent of the prosecutors selected
this factor, only 36 percent of the heads of defenders’
offices offered this as the “‘most important reason.”
Another extrinsic factor directly related to compen-
sation, i.e., ‘‘limited promotion opportunities,” was
identified by less than 5 percent of the prosecutors
and less than 4 percent of the defenders, as the
primary reason for high staff turnover, In contrast,
such intrinsic job factors as excessive workloads and
job frustration, were identified as most important (in
combination} by 36 percent of the defenders, but
only 16 percent of the prosecutors. The desire for
broader legal experience by staff attorneys, which
may be related to interest both in career advance-
ment and in a broader scope of professional assign-
ments, was identified as ‘‘most important’® by 19
percent of the defenders and 11 percent of the
prosecutors.

Thus, while pay and pay-related considerations
were identified as the most important factor in staff
turnover, it is clear that defenders, as a group, place
much greater emphasis on the role of other job
factors, such as excessive workloads and related job
frustrations, than do prosecutors. The greater empha-
sis placed upon pay-related issues by the prosecutors
is also consistent with their responses to an earlier
question concerning the most important factor con-
tributing to personnel problems in their agencies.
Nearly one-fourth (24 percent) of the prosecutors
identified inadequate pay as the ‘‘major contributing
factor’” as compared with only 8 percent of the
defenders.

The extent of the disparity between earnings of
attorneys employed in prosecutor or in public de-
fender offices, and of other lawyers, is indicated by
data from the 1970 Census of Population, as well as
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by more recent data from the NMS surveys. Based
on the 1970 Census, the median earnings of all male
lawyers employed for 50 or more weeks, was $19,740
in 1969. In the same year, the median earnings of
male lawyers employed for 50-52 weeks in state and
local governments, were reported at $14,208 for state
employees, and at $12,671 for local employees.* The
latter categories include attorneys employed in pros-
ecution or defender activities and in other functions
of state and local governments, However, there is no
reason to believe that those employed in prosecution
or defender activities received more than these
average salaries.

More specific data on minimum salaries of assist-
ant prosecutors and defenders were compiled from
the NMS surveys of prosecutors and defenders
conducted in late 1975. These minimum or entering
salaries averaged $12,403 for assistant prosecutors,
and $13,761 for assistant defenders, based on medi-
ans weighted by employment in agency size groups
(Table I'V-5). Small agencies, i.e., with fewer than
five employees, generally offered lower salaries than
did larger agencies, particularly in the case of the
prosecutor offices surveyed. These salary levels can
be compared with an average entry-level salary of
$15,000 for attorneys in private employment, as of
March 1975, based on the Bureau of Labor Statistics
national survey of pay in key professional and other
occupations.®

The higher median entering salaries for attorneys
in public defender offices than for attorneys in
prosecutor offices, as shown in Table IV-6, must be
interpreted with some caution, in view of the fact
that defenders’ agencies are more highly concen-
trated in larger metropolitan areas (where pay rates
generally tend to be higher) and many states and
local governments (such as New York City) rely

TABLE IV-5

Executive Responses on Most Important Factor
Contributing to Voluntary Resignations of
Prosecutor and Defender Attorneys

(Percent distributions)

Most Important Factor Prosecutors Defenders

Salaries inadequate _._____.___..._ 65.3 35.6
Excessive workload ._____________ 11.8 26.7
Desire for broader legal experience 11.2 19.1
Frustration, low status, etc, __.___ 4.4 9.8
Limited promotion opportunities __ 2.7 53

Total e 100.0 100.0
Number of responses ___________. (1205) (225)

Source; NMS Executive Surveys, 1975.




TABLE IV-6

Minimum Salaries for Assistant Prosecutors and
Defenders, by Size of Agency, 19752

Median Minimum Annual Salary

Agency Size
(Number of Employees) Assistant Assistant
Prosecutors Defenders
All Agenciesd _____. $12,403 $13,761
-4 e 8,679 12,848
R 11,088 14,171
10-24 . 12,499 13,667
2578 o 13,600
75-149 e 13,269 13,821
{50 ormore ___ .- 13,500
Number of responses 562 138

= NMS Executive Surveys, 1975
b Weighted median.

primarily upon contractual arrangements for provi-
sion of indigent defense services. The latter werc not
included in the scope of the NMS survey. A survey
of both categories of defender agencies conducted by
the National Legal Aid and Defenders Association
(NLADA) in late 1972, found that 76.5 percent of
full-time chief defenders actually received less com-
pensation than the chief prosecutor in their jurisdic-
tion.5

In any event, the above comparisons confirm the
continued existence of substantial gaps between
earning opportunities for attorneys in state and local
criminal justice agencies and those in other alterna-
tives. Although direct comparisons are not available,
it is probable that this adverse differential becomes
progressively wider in the case of attorneys with
substantial periods of experience, thus creating
strong incentives—under normal conditions—for at-
torneys to leave positions in prosecutors and defend-
ers offices after relatively short periods of service.

D. Projected Recruitment Needs

Recruitment needs for attormeys in prosecution
and in public indigent defense offices will be deter-
mined both by trends in future personnel turnover,
i.e., “‘replacement needs,” and by trends in total
requirements for such persomnel, i.e., ‘‘growth
needs.” Despite the relatively rapid recent growth in
employment of prosecution and indigent defense
personnel, over two-thirds of total recruitment of
new staff attorneys in fiscal year 1974 was to replace
losses due to personnel turnover. As shown in Table
1V-7, about 5,900—or 70 percent—of the combined
total of nearly 8,400 new hires for these positions in

TABLE IV-7

Estimated Annual Recruitment Needs for Staff
Attorneys in Prosecution and Legal Services
Offices, and in Public Indigent Defense Agencies:
Actual, Fiscal Year 1974; Projected, 1975-80, 1980—85

Projected (Annual

Actual Average)
FY 1974
1975-80 1980-85
Prosecution and Legal Serv-
ices Office:
Average annual employment 21,980 28,090 38,190
Separation rate, total _...... 23.1 194 21.0
Voluntary resignations __ 22.1 18.4 20.0

Othercauses ___________. 1.0 1.0 1.0

Total recruitment needs __._ 7,180 7,700 9,650
Employment growth ... 2,100 2,250 1,630
Replacements e 5,080 4,450 8,020

Indigent Defense Offices:

Average annual employment 3,500 4,130 5,410

Separation rate, total _____. 23.0 19.5 21.0
Voluntary resignations .. 22.3 18.7 20.3
Other causes . eeeeeoo N 7 i

Total recruitment needs ... 1,200 1,020 1,420
Employment growth ____ 390 220 260
Replacements ......__.._ 810 800 1,160

Sources: 1974 Data—-Employment estimates based on total number of staff

attorneys in prosecution and public indigent defense offices, both full-time and part-
time. (See Chapter Il),

Voluntary resignation rates from NMS Executive Survey, 1975. Attrition rates for
other causes, i.e., deaths and retirement, derived from estimates of labor force
attrition by age group, for men, from BLS, Length of Working Life for Men and
Women, BLS Bulletin 187.

1975-85—-NMS projections. See text,

fiscal year 1974 were for replacement purposes, and
the remainder, about 2,500, resulted from new posi-
tions.

The principal cause of personnel attrition among
assistant prosecutors or defenders is due to voluntary
resignations. In view of the relatively young age of
most incumbents of these positions, separations due
to such causes as death and retirement are estimated
at only about 1.0 percent per year for assistant
prosecutors, and 0.7 percent for assistant defenders,
as compared with voluntary resignation rates of
about 22 percent in fiscal year 1974 for these
personnel. Future rates of voluntary resignation can
be expected to vary with fluctuations it general labor
market conditions for members of the legal profes-
sion. As in other occupations, attorneys in prosecu-
tor or defender offices are more likely to quit their
jobs if alternative employment and earnings are
favorable, This will depend both on trends in overall
demand for legally-trained personnel, and on the
supply of new lawyers—which, in turn, is influenced
by the number of law school graduations.
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The number of new law school graduates has
increased at a particularly rapid rate in recent years,
from 17,421 in 1970-71, to 29,961 in 19747 Employ-
ment of lawyers has also grown rapidly over this
period, from 293,000 in 1971 to 374,000 in 1975, or at
an average of about 20,000 per year.® However,
employment growth had failed to keep pace with the
large influx of recent graduates seeking entry into the
legal profession, resulting in concern regarding a
large potential surplus of lawyers. Some evidence of
a moderate weakening in the labor market for
attorneys as compared with other categories of
professional and administrative personnel is provided
by the following comparison of annual salary trends
for the period 1970-76, based on Bureau of Labor
Statistics national pay surveys of selected white
collar occupations:

TABLE 1V-8

Average Annual Percent Increuses in Salaries,
1971-76

All Professional,
Admniinistrative

Year Attorneys and Technical
Occupations  Surveyed
1971-72 ... 6.1 5.5
197273 e 6.3 5.4
1973-74 ... 5.8 6.3
1974-75. -2 7.6 8.3
1975-76.ccnen 6.1 6.7

Source: U.S, Burcau of Labor Statistics, National Survey of Professional,
Adminlstrative, Technical, and Clerical Pay, March 1976, BLS Bulletin 1931,

‘Between 1971 and 1973, average salary increases of
attorneys exceeded the average for other key profes-
sional, administrative, and technical occupations,
indicating a continued favorable job market for
attorneys in these years. Between 1973 and 1976,
however, the rate of salary increase for attorneys
was about 10 percent lower than for all of the
professional-administrative-technical occupations
surveyed.

More recent assessments, however, suggest that
earlier expectations of a large prospective surplus of
lawyers may have been overstated. Thus, BLS
projections of the number of annual new positions
for lawyers, between 1974 and 1975, were progres-
sively increased from a forecast of 16,500 per year in
1973, to 26,400 per year in 1976.° The rate of growth
of law school enroliments and graduations has also
slowed down appreciably .in the past two years,
and—as a result—the most recent projections antici-
pate an average of 31,700 law school graduates per
year between 1974 and 1985, only moderately higher
than the total of nearly 30,000 for 1974-75.
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Based on these assessments, the NMS projections
assuine a moderate reductior: in attrition rates of
assistant prosecutors and defenders, due to voluntary
resignations, during the period 1974-80, and an
increase of these rates in the period 1980-85, in line
with our assumption of an overall improvement in
the labor market in the latter period. These continued
high turnover rates, in combination with projected
growth in total employment, would in turn result in
a substantial increase in annual recruitment require-
ments for staff attorneys in prosecution and defender
agencies, from an estimated total of 8,100 in FY
1974, to annual averages of 8,700 between 1974 and
1980, and 11,100 between 1980 and 1985.

These projections assume no significant change in
relative salaries of attorneys empluyed in state and
local agencies, as compared with earnings opportun-
ities for attorneys in either private practice or in
other salaried positions. A reduction or elimination
of the existing adverse salary differentials, in combi-
nation with other measures to increase the attractive-
ness of careers in prosecution or indigent defense
agencies, would have the effect of increasing the
stability and experience level of personnel in these
key occupations, and substantially reducing future
recruitment needs.
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CHAPTER V.

A. Introduction

The normal basic requirements for professional
qualification as a judge, prosecutor or defender
consists of completion of an undergraduate law
school program, followed by admission into the bar.
Since law school courses have been mainly designed
to provide only a broad, general knowledge of the
substantive principles of law to develop the needed
analytical legal skills, this initial academic prepara-
tion must normally be supplemented by periods of
practical on-the-job experience and training. In the
criminal justice field, there has been increasing
recognition of the need for formal training and
continuing legal education programs, to provide both
the specialized knowledge, and the practical negotia-
tion and trial skills required for adequate perform-
ance.

1. Early programs. Before the advent of the Law
Enforcement Assistance Administration little special-
ized training was available for judges, prosecutors or
defenders, other than that provided in a few national
programs. One of the first of these programs, the
Appellate Judges Seminars sponsored by the Insti-
tute for Judicial Administration, was initiated in 1956.
In the early 1960s the National Colleges for State
Trial Judges and Juvenile Justice opened their doors.
But for the great majority of the judiciary, particu-
larly those judges serving in courts of iimited jurisdic-
tion, no national training programs were available.

National programs for attorneys were even more
limited. One of the few such national efforts was that
of the Joint Committee of the ALI-ABA on Contin-
uing Legal Education, which published a series of 10
monographs on criminal justice practice and offered
ad hoc criminal law courses as part of its national
continuing legal education program for all fields of
law. An additional national effort, the Northwestern
University Law School Short Courses for Prosecu-
tors and Defenders, was limited to a small number of
participants.

At the state level, continuing education programs
for judges and attorneys were equally scarce. Some
areas of the country, particularly the Northeast—
where the Practicing Law Institute offered courses

LEGAL EDUCATION AND TRAINING

to attorneys—had some continuing legal education
activity, but nowhere could it be said to be more
than minimally satisfactory. Agency-level training for
prosecutors and defenders appears to have been
limited to the largest agencies (e.g., Los Angeles,
Chicago, New York).

2. Commission recommendations. Since the pub-
lication of the Wickersham Commission reports in
1931, there has been growing national recognition of
the need to improve the competencies of judicial
process personnel for effective and equitable admin-
istration of justice.! This was reaffirmed by the
President’'s Commission on Law Enforcement and
Administration of Justice in 1967.2 Similarly, the
American Bar Association Project on Criminal Jus-
tice Standards called for in-house training of prose-
cutors, supplementing earlier ABA standards which
advocated defense training.?> The most recent and
fullest expression of national concern for adequate
training was that of the National Advisory Commis-
sion on Criminal Justice Standards and Goals (NAC):

Every State should maintain a compre-
hensive program of continuing judicial edu-
cation. Each State program should have the
foliowing features:

(1) All new trial judges, within three
years of assuming judicial office, should
attend both local and national orientation
programs as well as one of the national
Jjudicial education programs. . . .

(2) Each State should develop its own
State judicial college . . . (Standard 7.5)

All newly appointed or elected prosecu-
tors should attend prosecutors’ training
courses prior to taking office, and in-house
trajning programs for new assistant prose-
cutors should be available in all metropoli-
tan prosecutor offices. All prosecttors and
assistants should attend a formal prosecu-
tors’ training course each year, in addition
g% gl)xe regular In-house training. (Standard

An intensive entry-level training program
should be established at State and national
levels to assure that all atforneys, prior to
representing the indigent accused have the
basic defense skill necessary to provide
effective representation.
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A defense training program should be
established at the national level to conduct
intensive training programs ... to new
(defense attorneys) . . .

Each State should establish its own de-
fense training program to instruct new de-
fenders. . . .

Every defender office should establish its
own orientation program for new staff attor-
neys and for new panel members. . . .

In-service training and continuing legal
education programs should be established
on a systematic basis at the State and local
level for [defense attorneys]. . . . (Standard
13.16)*

Unlike many other recommendations for training,
those of the NAC spell out some qualitative con-
cerns. The commentary to the judicial education
standard recommends: judicial orientation program
and visits to state institutions; annual state seminars
of 2 to 3 days, with a report from the court
administrator on the needs, deficiencies and innova-
tions of the court system and a report on national
trends in judicial education programs; courses on
techniques and skills used in judging and on matters
of substantive law and procedure, such as recent
developments in criminal law, sentencing problems
and evidence; and, in-service training with visits to
state institutions and criminal justice system inter-
communication. Specialized subject programs are
advocated, such as programs on psychiatry and law,
theory of government, sentencing, and court admin-
istration.

Prosecution training, according to the NAC,
should begin with orientation of new assistants into
office structure, procedure, and policies; the local
court system; and the operation of the police agen-
cies, lasting about one week. In-service training
should feature seminars on such subjects as law of
search and seizure, confessions, substantive criminal
law, exercise of prosecutional discretion, and trial
strategy.

Defense training content would vary according to
its source. National training would emphasize entry-
level skills in a two- to four-week program on such
topics such as constitutional law, trizl skills, criminal
investigation, and appellate advocacy. Local orienta-
tion programs should emphasize local court structure
and procedure, bail practice, office procedure, plea
negotiation practices of the prosecutor, and commu-
nity resources available to aid the defendant in
formulating sentencing alternatives. Statewide train-
ing for new defenders should offer substantive crim-
inal law procedure and post conviction remedies
unique to the state. The NAC standard also specifi-
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cally mentions the use of seminars and demonstra-
tions as training techniques.

3. Recent developments. Since the establishment
of the Law Enforcement Assistance Administration,
substantial progress has been made in strengthening
the institutional infrastructure for provision of judicial
process training and education, in accordance with
some of the key Commission recommendations.
With the stimulus of LEAA assistance and growing
state recognition of the need for judicial and legal
continuing education, there now exist national, state,
and local training and CLE programs in far greater
numbers than in the past. In addition to the three
judicial programs existing in 1968, LEAA discretion-
ary funding now supports national judicial training
through the American Academy for Judicial Educa-
tion and the American Bar Association Appellate
Judges' Conferences. LEAA funding supports the
two national colleges for defense and prosecution as
well as the Institute for Court Management programs
for court administrators. A National Institute for
Trial Advocacy assists both defense and prosecution
in acquiring these crucial skills. Block grant funding
by LEAA has supported the establishment of state
judicial education centers and programs and state-
wide prosecutor and defense training agencies and
programs, and has enabled local agency personnel to
be paid travel and other expenses to attend nationat
training programs. In addition to these direct training
efforts, LEAA funding also supports a variety of
technical assistance programs and provides limited
management and planning training as well.

State recognition of the need for training in these
key occupations has not only brought about the
establishment of new training programs, but also
their institutionalization within government. In addi-
tion, a number of states have established training
requirements for the publicly employed legal profes-
sionals in the courts, particularly for the judiciary.
Three states have adopted mandatory continuing
legal requirements for all attorneys and judges.’

The substantial contributions of LEAA and the
states notwithstanding, numerous problems remain
in providing adequate training. Among Kkey issues
addressed in this chapter are: the adequacy of law
school preparation for future criminal justice practi-
tioners and the quantitative and qualitative adequacy
of existing entry level and in-service training pro-
grams for prosecutors, defenders and judges.

B. Occupational Analysis Findings

A point of departure in the NMS assessment of
the qualitative adequacy of existing legal training and




education programs was the identification of the
major tasks performed by members of each of the
three key legal criminal justice occupations. These
tasks were developed by panzls of experts in each
field and wvalidated through field interviews with
small samples of practitioners in ten states. Respond-
ents were also asked to rate the importance of these
tasks, to indicate how these tasks were learned, and
to assess the adequacy of their own training for
performance of these tasks. In addition, respondents
were asked to assess the proficiency of newly
assigned personnel in these positions, in relation to
needed proficiency standards for effective perform-
ance, based on detailed task-related skill and knowl-
edge checklists.

The lists of major tasks performed by judges,
prosecutors and defenders appear in Charts V-1—3,
A detailed report on these findings is included in
Volume VIII, Part 3. Some of the key findings are
sumrnarized below:

® Judges. Task checklists were completed by 41
judges, most of whom presided over courts of
general jurisdiction. Their average age was 50

and their average terms as judges were about
five years. Among the most critical tasks per-
formed by these judges were presiding over
criminal trials, sentencing, and management of
the criminal calendar. Yet, 20 percent of those
interviewed reported that they had received
insufficient training for presiding over criminal
trials; 24 percent were insufficiently trained for
their sentencing roles; and 37 percent, for
managing the criminal calendar. These, and
almost all other specialized judicial tasks, had
been primarily learned on the job. Formal
training ranked second—but much lower—in
order of importance, while law school education
was consistently ranked last as a source of
training for judicial skills.

Analysis of responses to the skill and knowl-
edge checklist revealed that in almost every
category, the level of proficiency of typical
newly assigned judges was substantially below
that considered necessary for capable perform-
ance. The gaps appeared to be particularly
critical in such areas as knowledge of criminal
law rules and procedures, policy regarding ex-

Chart V-1
Principal Tasks Performed by Judges

® Hears testimony and reviews affidavits in order to justify the

issuance of warrants

Conducts bail hearings

Conducts preliminary hearings (probable cause)

Presides at arraignment hearings (entry of a plea)

Advises defendant of his right to counsel and appoints

counsel when appropriate

& Waives propriety of plea of guilty or nolo contendere entered
by or on behalf of the defendant in order to decide whether
plea is proper or in accordance with the law

e Conducts and riediates conferences in chambers with the
prosecutor and defense counsel

# Rules on requests and motions (venue, continuance, etc,) by
defense and/or prosecution

e Interviews and evaluates potential jury panel candidates

(Voir d'ire)

Orients members of the jury panel

Presides over criminal trials

Questions witnesses when appropriate to clarify testimony

Considers and decides upon legal procedure matters at the

bench and in chambers

Insures the security of the courtroom and environs

® Issues instructions to the jury

© Researches and writes legal opinions and memoranda when
required or when he deems necessary

® 6 & o

Analyzes and evaluates all evidence and other material
available concerning cases of persons pleading guilty or
found guilty in order to arrive at an imposed sentence
Presides in emergency situations (commitment orders)
Conducts review hearings in connection with conditional
sentences in order to modify or revoke or determine further
action necessary for problem presented

Composes letters to persons concerned with case
Reads/reviews legal opinions, publications in order to keep
abreast of new developments

Consults and exchanges information with other judges
Performs liaison tasks with community and citizen groups
and media

Presents and discusses ideas to social services agency
representatives, legislative representatives, and community
groups

Manages the criminal calendar

Attends and participates in formal and informal judicial
education programs

Monitors correctional facilities in the jurisdiction

Performs miscellaneous administrative tasks

Presides at juvenile hearings and over matters relating to
juveniles

Source: National Manpower Survey, Yolume VIIL Ficld Analysis of Occupational Regt:Smenty and Personnei Management in Criminal Justice Agencies
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Chart V-2

Principal Tasks Performed by Prosecutors

Obtains or causes to be collected records and evidence of

alleged law violations

o Interviews scene witnesses and officers who were at the
scerie of an alleged crime, nfficers of the Mobile Crime
Laboratory, and other investigators

¢ Compiles and analyzes information and evidence collected
by law enforcement officials, investigators, and other judicial
system in order to determine whether sufficient information
and probable cause exist

® Screens cases, advises citizens as to appropriate course of
action or decides whether or not to bring formal charges
against an individual or individuals

@ Gives testimony before the grand jury when requested or on
his own initiative

e Represents the state at preliminary hearings

e Reviews and evaluates physical and testimonial evidence in
a case in order to determine whether additional evidence is
necessary

© Supervises or assists case investigators

e Consults with superiors, technical experts, and associates in

order to make accurate judgments and formulate further

plans for case preparation or strategy

Negotiates with defense counsel concerning charges pending

against a defendant

L

e

Conducts legal research

Prepares, responds to, and files motions and/or memoranda
Orients witnesses

Interviews and evaluates prospective jurors

Prosecutes alleged law violators in a criminal court

Reviews and analyzes proposals and information about an
offender who has pleaded or been found guiity, in order to
make recommendations

Participates in conferences, lectures, and training sessions
Reviews and evaluates existing case load and calendar
schedule

Reads/evaluates/analyzes inquiries obtained from various
sources and writes material in the form of correspondence,
reports, and records

Meets and communicates with LE/CJ personne! in order to
keep his legal knowledge current, to enable adopting suc-
cessful innovations, and to have a store of ideas for possible
improvement in his work area

Meets and confers with citizens, members of the LE/CJ
system and offenders in order to help prevent crime and
other violations of law, and to promote a general understand-
ing of the authorities, responsibilities, and objectives of the
LE/CJ organization and system

Supervises offenders in diversion programs

Source: National Manpower Survey. Volume VI Field Analysis of Occupational Requirements and Personnel Management in Criminal Justice Agencies

ercise of discretion, conduct of trials and sent-
encing practices.

® Prosecutors. Task and knowledge checklists
were completed by 45 prosecutors, principally
in medium and larger-sized cities, who had an
average of nearly three years of prosecution
experience. Among the prosecutor tasks which
ranked high in frequency, and in terms of time
spent, were development of evidence through
interviews and other sources, negotiation with
defense counsel and actual prosecution of cases
in a criminal court. Substantial proportions of
respondents indicated that they had insufficient
training for these tasks, ranging from 19 percent
for negotiation with defense counsel, to 30
percent for court trial prosecution, and 40
percent for development of evidence and related
case screening activities.

The level of proficiency of typical newly
assigned prosecutors was reported to be below
the level needed for capable performance for all
mgajor aspects of task-related skills and knowl-
edges including, particularly, knowledge of ju-
risdictional rules and procedures, knowledge of
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criminal law procedures, case preparation prac-
tices and conduct of trials.

® Defenders. The occupational analysis for de-
fenders was based on responses from 33 public
defenders, with an average of about 2!/2 years
of defender experience. The responses sug-
gested even more pronounced deficiencies in
prior training for key tasks than those for the
prosecutors. An average of about 40 percent of
those interviewed reported they had received
insufficient training for such tasks as interview-
ing clients, review of evidence, negotiation with
prosecutors or judges, and representation at
clients’ trials or sentencing. In all of these and
in related practical legal tasks and knowledges,
the defenders had relied primarily upon on-the-
job learning, and—minimally—upon their law
school education as the source of training. With
limited exceptions, the proficiency of typical
newly assigned personnel was found to be much
lower, on all of the applied skill and knowledge
requirements, than that considered needed for
effective job performance.




Chart V-3
Principal Tasks Performed by Defenders

@ Represents clients at police line-ups and interrogations

® Interviews and consults with clients in order to decide on
case objectives and report or progress

e Represents clients at preliminary hearings

o Represents clients at bail hearings

® Interviews scene witnesses and officers who were at the
scene of an alleged crime, officers of the Mobile Crime
Laboratory, and other investigators

¢ Reviews and evaluates physical and testimonial evidence in
a case in order to determine whether additional evidence is
necessary in the preparation of a criminal case

e Supervises or assists case investigators in order to establish
facts and document evidence necessary in the preparation of
a criminal case

o Consults with superiors, technical experts, and associates

e Negotiates with the prosecutor and/or judge in order to have
charges or sentence against his client reduced in exchange
for a plea of guilty or to have the case dismissed for other
consideration

» Conducts legal research

o Prepares, responds to, and files motions and/or memoranda
in order to present a certain position prior to, during, or
after trial

o Orients witnesses in order to assure that potential witnesses
have a basic understanding of the proceedings and allay
anxiety that might confuse them

e Interviews and evaluates prospective jurors

e Represents clients at trial

e Collects and evaluates information about client needs in
order to plan and recommend dispositional alternatives in
the best interest of his client

» Represents client at sentencing

@ Prepares, writes, and files appeals

e Determines grounds and represents defendants in seeking
post-conviction remedies

e Participates in conferences, lectures, and training sessions

® Reviews and evaluates existing case load and calendar
schedule in order to negotiate a practical calendaring of
cases

o Reads/evaluates/analyzes inquiries obtained from various
sources, received in writing, and writes material in form of
correspondence, reports, and records

o Meets and communicates with LE/CJ personnel in order to
keep his legal knowledge current, to enable adopting suc-
cessful innovations, and to have a store of ideas for possible
improvement in his work area

e Meets and confers with citizens, members of the LE/CJ
system or offenders in order to help prevent crime and other
violations of law, and {o promote a general understanding of
the authorities, responsibilities, and objectives of the LE/CT
organization and system

® Supervises offenders in diversion programs

Source: National Manpower Survey. Volume VIII: Field Analysis of Occupational Requirements and Personnel Management in Criminal Justice Agencies

The implications of this field assessment are clear.
Significant proportions of the practitioners in all
three key legal adjudicative occupations who were
interviewed by the NMS staff considered themselves
inadequately trained for some of their major tasks,
and virtually all considered that newiy recruited
personne!l were generally deficient in the practical
skills and knowledges required for effective perform-
ance of these roles. The discrepancies were most
pronounced for defenders and prosecutors; some-
what less so, for judges—reflecting their greater
maturity and trial experience.

It must be emphasized that the above findings
were based on small and not necessarily representa-
tive samples. They are, however, consistent both
with the assessments of the limitations of existing
legal education and training programs, made by the
National Advisory Commission and other expert
groups, and with related findings on the criminal
justice content of undergraduate law school pro-
grams, reviewed in the following section.

C. The Role of Law Schools
in Preparation
for Critninal Justice Careers

Of the approximately 400,000 persons employed as
lawyers or judges in the United States in 1974, a
relatively small proportion—approximately 50,000—
were actually directly engaged in the key criminal
justice occupations of judges, prosecutors or public
defenders. However, it is estimated that about
40,000-45,000 additional private attorneys engage—
to some extent—in criminal law practice as private
defendevs. Thus nearly one fourth of those actively
engaged in the practice of law have some responsi-
bilities associated with criminal justice, on either a
part-time or full-time basis. Other lawyers serve as
government executives or legislative, whose respon-
sibilities may include oversight or policy roles in

relation to the criminal justice system. If job mohbility

is also taken into accourt, e.g., the lawyer in private
practice who began his career as an assistant prose-
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cutor, it is likely that as many as one-third of all
lawyers have had significant contact with the admin-
istration of criminal justice in the course of their
careers.

As noted in Chapter II, most newly recruited
attorneys in prosecution and indigent defense agen-
cies enter these positions shortly after law school
graduation, with little or no previous trial experience.
Similarly, a large proportion of newly elected or
appointed judges are likely to have had limited
experience in criminal justice practice. Thus, the
extent to which undergraduate law school education
prepares graduates for roles in the criminal justice
field has important implications for their ability to
perform effectively in these positions.

Graduation from a law school is a requirement for
admission into the bar in almost all states. In the fall
of 1975, nearly 117,000 students were enrolled in 163
undergraduate law schools accredited by the Ameri-
can Bar Associaton. The most recent graduating
class for which information is available is that of
1974-75, when 29,971 undergraduate law degrees
(J.D.) were awarded.® New admissions t0 the bar
have been even higher; in calendar year 1974, new
admissions based on bar examination were 33,358,
including 882 graduates of nonaccredited law schools
and 5,147 from non-ABA, but state accredited, law
schools. An additional 882 law graduates were
granted the ‘“‘diploma’ privilege for bar admission.
Thus, of a total of 34,240 new admissions, 26,211 or
76.6 percent were from ABA-accredited law
schools.”

The prevailing educational philosophy of the uun-
dergraduate law schools (reviewed in more detail in
Volume V, Chapter VIII), focuses on mastery of
legal analytical skills, combined with u broad over-
view of the substantive principles of law. Since
formal accredited speciaiization—analogous to that
in the medical field—has not yet emerged in the
practice of law, emphasis is on introductory and
broad survey courses, and on development of basic
legal research and analytical skills, to develop the
competence of “‘thinking as a lawyer™. This philoso-
phy implies that the more practical legal skills,
including pretrial and trial procedures, as well as
specialized expertise in particular fields of law, will
be mainly acquired through a process of on-the-job
*“‘apprenticesbip” or practical experience, either as a
law clerk or as a junior practicing attorney.

An analysis of criminal law course offerings and
course requirements of the ABA-accredited law

Too sirmer == Ao L 4nme . . - -
schoole way made in 1975, as part of the HNMS

survey, to provide data on the scope and availabiiity
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of such courses for law school undergraduates. This
analysis indicated that nearly all law schools had an
established requirement for completion of a course
in either criminal law or criminal procedures by first-
year students. As shown in Table V-1, since 1966,
there has been a small shift in emphasis from a
requirement for a substantive criminal law course to
courses in criminal procedures. The percentage of
schools requiring first-year criminal law courses
dropped from 96 percent to 88 percent between 1966
and 1975, while the proportion requiring criminal
procedure courses rose {rom 28 percent to 30 per-
cent. This moderate shift in emphasis may, however,
mainly reflect recognition of the increased impor-
tance of constitutional law procedural issues (e.g.,
Muapp, Miranda) rather than an increased emphasis
on procedural and administrative aspects of criminal
justice practice, generally. For example, procedural
discussion typically omits any extended treatment of
plea bargaining either as a process which lawyers
utilize or as an element of administrative justice.

This shift in emphasis from substantive to proce-
dural law during the first year of law school, while
slight, has been complemented by a modest overall
increase in the proportion of criminal justice courses
in the total law school curriculum—from 4.3 percent
in 1966 to 6.8 percent in 1966 (Table V-2).

In 1975, the median number of courses and
seminars on criminal justice topics was 3.5, as
compared with 4.0, in 1966.8 Perhaps half of the
increase in criminal law courses and seminars re-
sulted from additional seminars—not courses. Jack-
son and Gee found that elective criminal law courses
generated only 4.5 percent of the total of all elective

TABLE V-1

Percentage of Law Schools Offering or Requiring
First-Year Students to Have Courses in Criminal
Law or Procedure, 1975 and 1966

Percent of Law Schools

1975 1966°

n =162
Offering criminal law ___.______ 982 100
Requiriag criminal law ________ 88 96
Offering criminal procedure .___ 78 69
Requiring criminal procedure __ 30 28

2 Of the three law schools not offering a criminal Jaw course in the first year, two
include criminal law materials in a criminal process course, while one is a *clinical®
law schoo!, not offering a traditional curriculum.

b Det Duca, "Continuing Evaluation of Law School Curricula—An Initial
Survey,’ Journa! of Legal Education, 20 (1968): 309 ff.

Source: 1975 data based on NMS analysis, catalogues of 162 ABA-accredited law
schools.
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TABLE V-2

Total Curriculum Offerings in Criminal Justice as a
Percentage of All Law School Courses, 1975 and
1966

1975 1966

Criminal justice as percent of

2ii iaw courses and seminars 6.8 4.3
Criminal justice as percent of

all law courses excluding

SEMINArs oo 5.8 N.A.

Source: 1975 data from NMS analysis of law school catalogs, 1976, 1966 data from
Jackson and Gee, op.cit.

law school credit hours (number of students times
course hour credits). Although the average enroll-
ment for criminal justice courses was 48 students per
class, compared with 41 for all eiectives, the relative
number of criminal law courses (but not seminars)
was low.

Table V-3 suggests that a law student seeking to
major in criminal justice law might be able to do so
in a number of law schools. However, for the great
bulk of law students. the first-year courses in crimi-
nal law and procedure are their sole exposure to
criminal justice in law school. Moreover, the scope
of such preparation is not encouraging, judging by
the materials currently in use. The most extensively
used casebooks on criminal law, for example, discuss
criminal procedure only after the materials on crimi-
nal law have been completed. In most texts, proce-
dure is presented in a manner that emphasizes
constitutional issues rather than demonstrating the
interrelatedness of criminal justice operations. For
example, the reifationship of plea bargairing to pros-
ecutor overcharging or to judicial sentencing deci-
sions is usually not covered in these texts.

TABLE V-3

Incidence of Different Types of Specialized
Criminal Justice Courses and Seminars Among
Law Schools in 1975

Percentage of

Type of Course or Seminar o ﬂ::_?:; ?::?;ere
{n = 162}
Advanced criminal law - _______ 55
Advanced criminal process ...ow.coonee 38
Corrections - 39
Juvenile justice — 55
Police-related 4
Administration of criminal justice (System) 4

Source: National Manpower Survey Analysis of law school catalogs, 1976.

Similar problems exist with criminal procedure
casebooks. In addition to emphasizing constitutional
law, the casebocks commonly treat the elements of
procedure as entities unto themselves. The dynamics
of criminal court procedures are usually not dis-
cussed. Such omissions may affect significant tactical
decisions:-whether to hold a probable cause hearing,
or weighing alternative actions which, if uncritically
treated, may result in waiver of otherwise important
procedural rights.

In order to compensate, in part, for the limited
coverage of procedural subjects and of related oper-
ational skiils, a large and growing proportion of law
schools offer clinical experience to advanced under-
graduate law students normally in their third year. In
1975, 124 of the 163 ABA-accredited law schools
offered clinical law programs.® Of these, 65 percent
included a criminal justice component: defense, pros-
ecution, or corrections. The importance of clinical
law programs is that they, in conjunction with
summer internships in prosecution and defender
agencies, provide day to day exposure to the realities
of criminal justice operations. Thus, agencies and
law schools share in this manner the burden of
preparing graduates for criminal law functions. More-
over, the supervision by the zcademic faculty (when
applicable) has the advantage of enabling the law
student to gain insight into the equity and efficiency
of court procedures, as well as his or her own
actions. Such insights are not achievable in any other
context.

The NMS executive surveys indicated that 55
percent of prosecutors and 59 percent of defemders
give hiring preference to law students with clinical
law experience. About 11 percent of the reporting
prosecutors permit law students to prosecute felony
cases under supervision. An additional 15 percent
permit misdemeanant prosecution by law students in
their offices.

‘At the satae time, it must be recognized that cnly
about 20 percent of all law graduates were found to
have clinical law experience, and a much smaller
percentage have criminal law experience. Thus,
clinical programs for criminal law are still more
important for their potential, than for their present,
contributions. S,

The limitations of undergraduate law-schoof pro-
grams, &s a direct preparation for the positions of
assistant prosecutor and assistant defender—sug-
gested by the preceding analyses—are further con-
firmed by responses of chief prosecutors and public
defenders to the WS survey, As showr in Table
V-4, a large proportion of the respondents consid-
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ered law school graduates as inadequately prepared
for such functions as trial advocacy, criminal trial
procedure, and juvenile family law and court proce-
dures, in contrast to much more favorable assess-
ments of their preparation on such subjects as
substantive criminal law, constitutional law and legal
ethics. One of the results of inadequate preparation
of most law school graduates for criminal justice-
related positions is to place a greater burden upon
employing agencies to provide supplementary train-
ing to newly hired personnel, through closely super-
vised on-the-job learning experiences, as well as
formal courses. The following description, based on
the report of NMS field visits to a number of large
and medium-sized prosecution and defender offices,
describes the prevailing practice in these offices:

““‘Once hired, new attorneys are never sent into
the courtroom to sink or swim. Every office (of
those visited) has some system for developing the
attorney’s skills without causing undue harm to the
office, the public or the accused. In addition to
formal and informal orientation programs, the young
attorney is led through a series of assignments
graduated in difficulty. . . The length of time spent
in each of these training cycles varies with the
individual and the opportunitics to move, but niost
offices feel that it takes a year to become a minimally
competent trial attorney.”” (Volume VIII, p. 846).

It must be emphasized, however, that the above
description of practice in larger prosecution or public
defender agencies clearly cannot apply to the situa-
tion of the large number of smaller offices often

TABLE V-4

Assessiment of Adequacy of Preparation of Law
School Graduates by Heads of Prosecution/Defense
Offices?

Percent of Office Heads Assessing
Funetional Area Preparation as Adequate

of Preparation

Prosecution Defense

Juvenile family law

and court proce-

dure ... _. 36 18
Criminal trial proce-

dure o 32 27
Trial advocacy _...... 32 26
Law of evidence ____ 60 33
Substantive criminal

1aW e 64 60
Constitutional law __ 79 79
Legalethics _. . 85 74

® Percentages ndjusted for **no response, "’
Source; National Manpower Survey, Prosecutors and Public Defenders, 1975,
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staffed by only one or two attorneys. The latter
offices, normally have little or no in-house training
capabilities. Moreover, it is clear, that in view of the
high turnover amorng these staff attorneys a substan-
tial proportion have less than the minimum length of
experience needed to become ‘‘minimally compe-
tent,” in the full range of required skills.

From the standpoint of the law schools, the
following improvements ae recommended:

e Increased emphasis should be placed on closely
supervised clinical programs, preferably in the
setting of an operational agency.

® Curriculum offerings in criminal justice should
be expanded along the lines proposed in an
illustrative model curriculum (Volume V, Chap-
ter VII), with increased emphasis on practical
legal skills.

@ Faculty and institutional improvement should
also be encouraged by supporting activities such
as greater involvement in criminal justice re-
search, internships in criminal justice agencies
and development of better linkages between law
faculty and operating criminal justice agencies.

D. Prosecutor Training

1. Entry-level training. As indicated in the preced-
ing section, the development of the needed profes-
sional skills of attorneys—whether in criminal or
civil practice—relies upon a process of on-the-job
experience and specialized training to supplement
the broad foundations provided in undergraduate law
school courses. Traditionally this process—in com-
mon with that in many other professional and skilled
occupations—has consisted primarily of progressive
assignments under supervision of more senior per-
sonnel, i.e., informal on-the-job orientation and
“learning by doing.”” Exclusive reliance upon this
process has some obvious limitations, as previously
noted, particularly in small organizations not amena-
ble to specialized breakdowns of legal tasks by order
of difficulty and in situations where workload pres-
sures compel immediate assignment of junior attor-
neys to more complex and demanding tasks. These
have resulted in development of more formal entry-
level training, or orientation, programs for both
assistant prosecutors and defenders, normally pro-
vided shortly after their entry into employment.

Not all new entrants to positions of assistant
prosecutor have an equal need for such training. As
noted in Chapter IV, about one-fifth of such new
entrants may have prior trial experience, while others
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may have become familiar with agency practices
through prior experience /ith the agency as an
intern, in a clinical program, or as a law clerk.
Nevertheless, in most cases, entrants need system-
atic training on prosecution office policies and pro-
cedures, on relationships with the courts and police,
and on such practical issues as exercise of discretion
in screening or charging of defendants. This training
is typically provided to state and local prosecution
attorneys either by the agency itself or by a state
prosecutor training program.

In addition to such entry-level training, there is a
need for programs of in-service training for more
experienced attorneys to develop specialized compe-
tencies not taught in entry-level training or acquired
through on-the-job experience, and to keep current
on implications of new laws, policies or procedures.
When such training is provided by external sources,
it has been referred to as continuing legal education
(CLE) in this report.

Information on the current extent of entry training
was provided by state and county prosecutors who
responded to the NMS survey. About 38 percent of
all respondents, mainly in the smaller agencies,
indicated that their agency provided no formal entry-
level training to new assistant prosecutors during
their first year of employment (Table V-5). An
additional 8.5 percent provided only basic orientation
of one day or less. Thus nearly one-half of all

TABLE V-5

Percent of Prosecution Agencies Providing Formal
Entry-Level Training for Assistant Prosecutors and
Length of Training, by Agency Size, 1975

(Percent Distribution)

Agency Size—Number of Ass{stant

» Prosecutors
Length of All

Training Agencies

25 and

1-4 5-9 10-24 Over

No formal training _. 38.1 45.1 314 159 10.2
One day or less (basic

orientation only) __ 8.5 8.0 11.0 7.2 10.2
Total, none or one
day orless ... 46.6 53.1 42.4 23.1 20.4
Two days to one
weeK oo oeeen 25.8 239 314 319 254
One to two weeks __ 19.4 16,6 212 275 322
More than two weeks 8.2 6.4 5.1 174 20.1
Total .. 100,  100.0 1000 160.0 100.0

Number of reports .. (811)  (565) (118) (69) 59

Source: NMS Executive Survey, 1975, Covers state and county prosecution or
legal services agencies. Responses are for agencies with one or more assistant
prosecutors.

prosecution agencies surveyed provided no formal
entry-training other than brief orientations to their
newly hired attorneys.

Larger agencies, with 10 or more assistant prose-
cutors, were much more likely to have formal entry-
level training than smaller offices. Since these agen-
cies account for over one-half of fotal employment in
state and county prosecution agencies, a weighted
average, based on total employment in each size
group, indicates that agencies employing about two-
thirds of all assistant prosecutors offe; formal entry-
level training to newly hired personnel.

Only about one-third of the agencies which pro-
vided any formal entry-level trainirig (including those
providing basic orientation only) reported that they
provided such training through in-house training
resources (Table V-6).

TABLE V-6

Percent of Prosecution Agencies Providing Formal
Entry-Level Training, with In-House Training
Programs, by Agency Size

Agency Size
(Number of
Assistant Prosecutors)

Percent
In-House

Total e 32.9
g e s 249
529 e © 338
10-24 e 45.6
25 and OVer o e 78.7

Source: NMS Executive Survey, 1975, Based on responses from 502 agencies
which provide formal ntry-level training.

The proportion of these agencies providing in-house
training varied from about one-fourth, for agencies
with less than 5 assistant prosecutors to about
three-fourths, for agencies with 25 or more assistant
prosecutors. It seems probable, however, that many
respondents to this question, in the case of the
smaller agencies, construed ‘‘in-house” training to
include state-level prosecutor training programs, as
well as those directly operated by the agency itsef.

Although equally comprehensive data on the e¢x-
tent of prosecutor training are not available for
earlier periods, the available evidence suggests that
there has been a very substantial increase in the
provision of such training since the late 1960’s, Thus,
a small scale survey by the National District Attor-
neys Association (NDAA) in 1976, covering 18
metropolitan prosecutor offices, found that—at that
time—only 4 had formal entry training and that
6 did not even have a program of formalized on-
the-job training. !¢
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The improvement that has occurred, particularly
in the case of the smaller agencies, has been due in
considerable measure to the growth of statewide
prosecutor training programs. A recent study by the
National District Attorneys Association indicates that
29 states had statewide training programs that pro-
vided training to both new assistants and new chief
prosecutors.!! In fiscal year 1975, 25 of these pro-
grams received LEAA financial assistance, Other
information from the National Association of Attor-
neys General, when combined with the NDAA data,
indicates that only one state provides no external

rosecutor continuing legal education.!? Training
may not be statewide, however, and may not be
available every year in each state. In about eight
states that had prosecutor training in the period from
1972-74, there was no such training in 1975. Finally,
it should be noted that only a few of these programs
included specific entry training components.

A second source of external prosecutorial training
is the various CLE organizations, including the
National College of District Attorneys (NCDA),
which has, through 1976, provided entry-level train-
ing for new chief prosecutors, but not for new
assistants. Whether derived from a state prosecutor
training program or from NCDA, entry training vis-
a-vis CLE programs may not be offered at a time
when new hires first require it. It is not uncommon
for a new prosecutor to be on the job several months
before attending entry-level training. In some states,
state training coordinator programs may be available
only during the summer and, hence, 6 to 10 months
may elapse before a new prosecutor can attend a
training course.

2. In-service training. The NMS survey also de-
veloped information on the provision of in-service
training, or continuing legal education, to experi-
enced attorneys, i.e., those with at least one year of
experience (Table V-7). About two-thirds of all
agencies and about 90 percent of the larger agencies,
reported that they provided some assistance for
external continuing education in the field of prosecu-
tion, whether in the form of administrative leave,
tuition support or by other means. Only 30 percent
however, had an established policy that required
experienced assistant prosecutors to participate in
some type of job-related continuing education. An
even smaller proportion, less than 15 percent, re-
ported that they provided in-house formal in-service
training. This proportion ranged from only about 12
percent, in the case of the smallest agencies, to 61
percent, for agencies with 25 or more employees.
Thus while most prosecution agencies provide some
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TABLE V-7

Agency Practices on Provision of Continuing Legal
Education (CLE) or In-Service Training, to
Experienced Assistant Prosecutors, by Agency Size,

1975

: Percent .

Argencgl Slz: Percent of Providing Ppm.:;.n t
Prosecutors) Requiring CLE TFr :::::L External CLE

Total __________ 30.2 14.5 67.0

O e N.A. N.A. 52.8
1-5 s 29.2 12.2 69.5
59 e 33.3 12.8 84.7
10-24 . _____.__.__ 35.8 29.0 91.2
25and over _...._ 27.6 61.0 86.5
Number of reports (798) (808) (1276)

Source: NMS Executive Survey, 1975.

support, or encouragement, for continuing legal edu-
cation of their personnel, most of this training is
provided by external sources.

Some indication of the sources of external training
is provided by responses to a question requesting
prosecutors to identify the agencies from which their
office had received assistance for training, including
training provided to chief prosecutors as well as
assistant prosecutors (See Table V-8).

TABLE V-8
Sources of Training Assistance for Prosecution
Offices
Percent
Source Receiving
Assistance
National District Attorneys Association ______ 38%
National College of District Attorneys. ........ 29
State Prosecutor Office _____ oo 27
State Bar Association __ ... _____. . 22
State Attorney General __ .. ..o 20
Accredited Law Schools ..o 12

Source; NMS Executive Survey, 1975,

Thus, training provided by two national-level organi-
zations—the National District Attorneys Association
and the National College of District Attorneys—was
most frequently utilized for this purpose, followed by
programs sponsored—or operated—by state-level
prosecution offices or by the state bar
associations.

3. Training content. Those agencies which reported
that they conducted in-house training programs were
also requested to indicate the topics covered in these
courses. With limited exceptions, the general subject
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coverage provided in the in-service programs parallels
that provided in entry-level courses, with topics such
as constitutional law, law of evidence and criminal
trial procedure included by nearly all programs (Table
V-9). Subjects such as screening policies and proce-
dures, and charging practices, are almost always co-
vered in entry-level training, and—less frequently—in
the in-service programs. The latter, however, are
somewhat more likely to emphasize substantive crim-
inal law developments and trial advocacy. Subjects
which are less frequently covered include juvenile and
family law procedure, pretrial diversion and appellate
advocacy, in part because many prosecution agencies

and staffs do not have responsibility for these func-

tions, or because on-the-job training procedures are
considered adequate.

One of the more significant gaps in coverage
appears to exist in the case of juvenile or family law
procedure. About 85 percent of all prosecution
agencies reported that they had responsibilities in
this area. Yet, among those conducting in-house
training, less than one-half included this topic in their
program. There is no reason to believe that training
for juvenile court responsibilities is less needed than
training for adult criminal court responsibilities; the
tasks are no less complex or important. For example,
in jurisdictions that include status offenses (i.e.,

TABLE V-9

Training Content of In-House Entry and In-Service
Prosecutorial Training Programs, 1975

Percent of Offices
Including Topic

Topic

Entry In-Service

(n=168) (n=120)

Constitutional law . . 95.3 100.0
Juvenile/family law procedure .. __..__...__ 48.8 40.4
Substantive criminal law developments ..__  70.0 79.8
Law of evidence _ .. 96.0 100.0
Charging practices .-meoomeoocooceocee 92.1 72.3
Screening policies and procedures .___..__ 100.0 72.3
Plea negotiation practices _.._ .. ___.._ 97.6 85.1
Pretrial diversion/deferred prosecution _.__  49.6 45.7
Case investigation .o 100.0 84.0
Preliminary hearing procedures/tactics .__.  85.8 66.0
Jury selection .o 81.9 80.9
Criminal trial procedure ... ____._____.__ 96.9 90.7
Trial advOCaCY oo e 70.9 75.5
Appellate advocacy oo 12.6 22.3
Scientific evidence ..o 43.3 N.A.
Polygraph use _ - - 173 22.3

Source: NMS Executive Survey, 1975,

noncriminal behavior which may be against state
law, the basis for a delinquency determination), a
juvenile who is “‘out of control’” may be prosecuta-
ble; however, a parental claim to that effect may
reflect parental neglect. A decision to prosecute the
juvenile requires social work investigation, for which
the prosecuting attorney is not trained, nor is he
even commonly aware of the need. Even criminal
behavior by the juvenile may be buf a symptom of a
dysfunctional family situation. Many jurisdictions
resolve this problem by using probation intake staff
to make the initial determinations of whether to
charge the juvenile. But others do not, resting this
responsibility solely with the prosecutor. In either
case, the prosecutor needs to determine at charging
or on subsequent review whether quasi-criminal
proceedings will likely result in a positive solution
for the juvenile, the parents, and society. For even
where a social worker has screened some cases, the
prosecutor must have the option and the concomitant
expertise t¢ screen or divert others from further
criminal-I¥;¢ proceedings.

One specialized subject, not separately identified
in Table V-9, is training for organized crime prose-
cution. This training is specifically mandated by
Section 407 of the Crime Control Act. Under this
authority LEAA has undertaken to fund training
programs spunsored by the National College of
District Attorneys, National Association of Attor-
neys General, and tiie Organized Crime Institute at
Cornell University Law School. In addition, techni-
cal assistance is provided by publications such as the
Battelle Institute’s White Collar Crime Manual for
Prosecutors, a similar manual on use of state revenue
statutes as the basis for prosecution, and a Racket
Bureau Prescriptive Package. Other LEAA-funded
efforts include a number of state organized crime
councils directed to increasing public and policy
muakers’ awareness of this problem and often result-
ing in needed legislation.

The need for organized crime prosecution training
is not being completely met by LEAA-funded train-
ing, however. Based on information provided by
LEAA staff to the NMS, it would appear that the
1975 NAAG seminar, for example, was little more
than an orientation or consciousness-raising prograr,
rather than a serious training effort in ‘‘how to do
it.”* This was a two-day program, so little more could
be expected. The National College of District Attor-
neys seminars were twice as long. One of the three
programs given by NCDA was an advanced four-day
seminar, open only to those having taken the basic
four-day program. About 130 prosecutors and inves-
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tigators attended the two basic training courses, and
40 attended the advanced course.

The most ambitious training effort on the subject
is that of Comnell University’s Institute, which of-
fered a one-week program in April 1976 to about 100
participants. The Institute is unique in explicitly tying
its training program to a paralle! research effort on
the effectiveness of organized crime prosecution
efforts.

Left untouched by these efforts is the need for
technical assistance or intensive training for offices
that wish to establish organized crime prevention
units or that have immediate tactical problems in
pending investigations and prosecutions.

5. Adequacy of prosecutor training programs. The
above survey findings have noted some positive
aspects, as well as some apparent limitations, in the
scope and qualitative adequacy of existing prosecu-
tion training programs. As compared to the situation
in the Jate 1960's, snbstantial progress has been made
in the establishment of an infrastructure for provision
of prosecution training, including the combined re-
sources of in-house training (mainly by larger agen-
cies), of state-wide programs and of national-level
programs. The availability of both formal entry-level
and CLE opportunities is still limited, in the case of
staffs of smaller agencies, which—by reason of size
limitations—are also least equipped to provide struc-
tured on-the-job training experiences. Moreover,
from a qualitative standpoint, the large proportion of
entry-training courses which are of less than two
weeks duration, as well as more apparent limitations
in content coverage noted above, point to the need
for continuing qualitative improvement in existing
programs.

Confirmation for the above assessment is provided
by responses of chief prosecutors to the following
question: *‘On the whole, how satisfied are you with
all aspects of training at your office?”’ Only 10
percent of prosecutors indicated that they were
either ‘‘extremely’ or ‘‘very” satisfied with their
program, while nearly one-half (47 percent) of the
respondents expressed varying degrees of dissatisfac-
tion with the training offered by their agency. More-
over, in response to an earlier question concerning
the ‘‘most serious” manpower problem in their
office, 15 percent of all respondents ranked inade-
quate training as their most serious problem.

Although inadequate budgets for training are
clearly a major factor in limiting the effectiveness of
training programs, responses by prosecutors indi-
cated that other constraints were of nearly equal
importance. The most significant of these were the
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effects of high workloads, both in limiting availability
of staff for training and of senior personnel for
providing training. About 8 out of 10 prosecutors
indicated that these were serious or moderate limita-
tions on their training programs. Hence, provision of
additional training funds may not, alone, be sufficient
to assure that personnel would be available for such
training.

E. Defender Training

1. Need for training. As described in Chapter II,
the public responsibility for provision of defender
services to indigent persons accused of crimes is met
by a variety of arrangements, including publicly
operated defender agencies, by contractual arrange-
ments with private organizations such as legal aid
societies and by use of assigned counsel. About
3,600 attorneys were employed as defenders or
assistant defenders in public defender agencies in
1974, or about 3,200 in terms of full-time equivalents.
It is estimated that an additional 3,000 ‘‘full-time
equivalent’ attorneys were engaged in indigent de-
fense work in contract agencies or as assigned
counsel, based on the necessarily arbitrary assump-
tion that the average compensation of the latter
categories equals that of publicly employed attor-
neys. However, since representation of indigent
clients is a part-time and—often—incidental activity
for many assigned counsel, the total number of
lawyers engaged to some extent in provision of
indigent defense services is probably several times
as great as the full-time equivalent estimates.

Some indication of the potential need for defender
training is provided by estimates, based on limited
survey data, which imply that as many as 45,000
private attorneys were engaged to some extent in
criminal or juvenile defense work in the United
States. 13 Of these, perhaps as many as 10,000 might
be considered criminal law specialists, while the
remainder may engage in criminal or juvenile law
work for less than one-fourth of their time. Despite
the approximate nature of these estimates, it is
evident that the number of lawyers potentially in
need of specialized training for indigent defense is
several times as great as the number actually em-
ployed in public defender agencies.

The survey data on the actual scope of defender
training in this report is, however, primarily based
on the NMS survey of executives of public defender
agencies. This was supplemented by a small-scale
survey of the larger contract defender agencies, and
by analysis of availabie data on the external contin-




uing legal education programs, since the latter are
virtually the only source of specialized post-graduate
training available to most private defense attorneys.

2. Entry-level training. Information on the current
extent of formal entry-level training was provided by
nearly 200 public defender agencies whose adminis-
trators responded to the NMS survey. About 32
percent of these agencies provided no formal entry-
level training to new assistant defenders during their
first year of employment (Table V-10). An additional
15 percent provided only a brief orientation of one
day or less. Thus—as in the case of the prosecutor
agencies surveyed—nearly one half provided no
formal entry training other than short orientations to
their newly hired attorneys. Among agencies which
did provide such training, about 45 percent (or 24
percent of all respondents) provided between two
days and one full week of training only, while only a
small proportion reported entry-training courses of
more than two weeks in duration.

About one-half of the defender agencies which

provided either orientation or formal entry-training
reported that this training was provided through in-
house programs. The extent of in-house formal
training varied by size of agency, as in the case of
the prosecutor offices. Nearly 95 percent of the
offices with 25 or more staff attorneys had such in-
house programs, as compared to only 25 percent of
offices with 14-24 attorneys, and to 14 percent for
offices with fewer than 14 staff attorneys.
Supplemental information on the extent of in-
house training, in contract defender offices, was also
obtained from a separate NMS survey of 32 such
offices 'in larger cities. About 80 percent of these
offices offered in-house entry-level training. How-
ever, about one-fourth of the latter agencies provided
such training through structured on-the-job training

TABLE V-10

Percent of Public Defender Agencies Providing
Formal Entry-Level Training for Assistant
Defenders and Length of Training, 1975

o cent
Length of Training Fer

of Agencies

None ... -— 32
One day or less (orientation only) _eo———_.__ 15

Total, none or one day or less ... .. @7
Two daystoone week ..o ol oo 24
One or two weekS_ o e 21
More than two weeks 8

Total _ 100

Source: NMS Executive Survey, 1975. Based on 191 responses.

only, while about three-fitths of the total provided
formal training courses for this purposs,

The proportion of all newly hired assestant defend-
ers who need—and do not receive—formal entry-
level training cannot be precisely estimated from the
above data, since the smaller agencies which are less
likely to provide such training are for that reason
also more likely to rely upon experienced, part-time
attorneys for their recruitment. Based on the avail-
able evidence it is probable, however, that between
one-fourth and one-third of the staff attorneys re-
cruited by public defender agencies in 1974 or 1975
were inexperienced personnel wlio were not pro-
vided with any formal entry-level training by their
agencies, other than short orientations. ‘

3. In-service training. Responses by public de-
fenders to the NMS survey questions on the extent
of agency support for—and provision of—continuing
legal education to their staff generally paralleled
those of the prosecutors:

@ About three-fourths (74 percent) of all agencies
provided some assistance for external continu-
ing education for attorneys, relevant to their
job, through administrative leave, tuition sup-
port or other means.

® About one-third had a policy requiring that
experienced assistant defenders participate in
some type of job-related continuing education.

e However, only 28 percent of the agencies
actually provided formal in-house training pro-
grarns for this purpose. As in the case of entry-
level training, the larger offices, with 25 or more
staff attorneys, were the most likely to have
such prograinss.

The supplemental survey of contract defender
offices also found that formal in-house training, in
the form of periodic seminars or classroom instruc-
tion, was limited to agencies with 25 or more staff
attorneys.

Information on the subjects covered in both entry-
level and in-service programs conducted, in-house,
by public defender agencies is included in Table V-
11. Certain subjects, such as constitutional law and
criminal trial procedure, are included—with about
the same frequency—in both entry-level and in-
service programs. Entry-level courses, however,
more frequently cover certain basic practical skilis
such as case investigation, plea negotiation practices
and preliminary hearing procedurcs, whereas more
specialized subjects, such as evidence, substantive
law developments and juvenile law are more fre-
quently included in the courses for more experienced
personnel. . *
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TABLE V-il

Percent of Defender Agencies Including Selected
Training Topics in In-House Training Programs

Entry-Level In-Service

Training Topic (=61 tn = 55)

Case investigation or prepara-

HoNn e 79% 65
Constitutional law (arrests,

search and seizufe)_____..... 74 78
Plea negotiation practices ..o._— 74 56
Preliminary hearing procedures 69 56
Criminal trial procedure ____... 69 73
Substantive law developments 69 73
Evidence o oiveem 66 78
Jury selection ___ oo 62 62
Juvenile/Family law ____ .o 62 75
Court procedure _ ... oo 41 36

Source: NMS Executive Survey, 1975,

The above findings highlight the importance of
external CLLE programs, particularly for the smaller
agencies. In fact, while only about one-fourth of the
agencies provided some in-house training to their
staffs, nearly one-half of all assistant and chief
defenders in offices responding to the NMS survey
(about 1,200 of 2,500 defender attorneys) had re-
ceived some external CLE in 1975.

The major sources of training assistance for these
defender personnel are shown below:

Percent of

Agencies
Program Receiving
Assistance
National College of Criminal Defense Lawyers
and Public Defenders .. __.___________ 32%
State Defender Office ___.__..____.__________ 21
National Legal Aid and Defenders Association 17
State Bar Association ______________._______ 15

Source: NMS Executive Survey, 1975, Percentages not additive, since agencies
may use multiple training sources. (N = 179),

Although the above survey data provide a basis
for assessing the quantitative adequacy of existing
defender training programs, and provide some insight
as to areas of course emphasis, no systematic
assessment of fraining program quality was possible
as part of this study. Public defenders were, how-
ever, queried on whether they were satisfied with
their agency’s overall training programs—including
those for entry level and more experienced person-
nel. In response to this question, 45 percent of the
respondents expressed varying degrees of dissatisfac-
tion; 44 percent reported that they were “*satisfied”
with their agency’s program, only an additional 11
percent reported that they were “‘very’’ or ‘‘highly”
satisfied with the program. Inadequate training budg-
ets and heavy staff workloads were most frequently
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cited, in that order, as the major constraints on the
existing programs.

4. Training for chief prosecutors and defenders.
The preceding sections have focused primarily on
training provided to staff attorneys—assistant prose-
cutors and defenders—rather than on the training
needs of heads of prosecution and public defender
agencies. The professional tasks performed by many
chief prosecutors and defenders in small offices
overlap with, and are frequently identical to, those
performed by the staff attorneys in larger offices.

Thus, among all chief prosecutors and defenders

responding to the NMS survey, 69 percent of the
prosecutors and 53 percent of the defenders identi-
fied the task of preparation, supervision and review
of legal cases among the three major responsibilities
which were most important in their position, as
compared to much smaller proportions who indicated
that their managerial or liaison duties were the most
demanding. However, in larger jurisdictions, the role
of the chief prosecutor and chief defender becomes
that of a manager, who—in addition to direct partic-
ipation in, or supervision of, the most important and
difficult legal prosecution and defense cases—must
also establish office policies, serve as the official
spokesman and representative of his agency with
other governmental agencies and the community,
and must conduct all the normal responsibilities of
management, including setiing priorities, monitoring
case flows, and fiscal and personnel administration.
Moreover, although prosecutors and defenders may
enter these positions—whether through election or
appointment—with varying degrees of competency
and experience in criminal law practice, they are,
with few exceptions, lacking in professional prepara-
tion for many of their policy and managerial respon-
sibilities.

For this reason, chief prosecutors and defenders
were requested, in the NMS survey, to identify those
specialized training subjects, or courses, which they
would recommend as being especially helpful for
future incumbents in their position, as well as to
separately indicate which of these courses they
themselves had taken. A total of 16 areas was listed,
ranging from traditional legal subjects, such as con-
stitutional law and trial advocacy, and more special-
ized technical subjects, such as forensic pathology,
to non-legal subjects, including general management
training, human relations and community relations.
Their responses are summarized in Tables V-12 and
V-13.

In response to the question concerning recom-
mended specialized training courses for chief prose-




TABLE V-12

Recommended Specialized Courses and Actual
Courses Taken by Chief Prosecutors, 1975

TABLE V-13

Recommended Specialized Courses and Actual
Courses Taken by Chief Defenders, 1975

Training Percent percent Difference
Topic Recommending  Who Attended -@
Course Course
_ M @ ©
Law ofrevidence _.______ 73 39 34
Trialadvocacy ______.___ 71 42 29
Constitutional law ______ 67 46 21
Substantive criminal law
developments . _____._ 55 39 16
Juvenile justice law ______ 37 17 20
General management/
administration ____.___ 37 19 18
Jury selection __._______ 36 21 15
Scientific evidence identi-
fication oo 36 22 14
Plea negotiation practices 30 15 15
Community relations .___ 29 6 23
Forensic pathology ... 26 14 12
Psychiatry and the law _. 25 13 12
Human relations ____..._ 25 5 20
Appellate advocacy ... 20 7 13
Program management
(e.g., pre-trial diver-
sion, defender prosecu-
tion) e 20 10 10
Polygraphuse __.._____. 13 9 4

Source: NMS Executive Survey, 1975 (N = 1344),

cutors and defenders, the types of courses most
frequently recommended by both categories were
those related to professional legal subjects: law of
evidence, trial advocacy, constitutional law and sub-
stantive criminal law developments. These were the
only subjects recommended—in that order—by one-
half or more of both the prosecutors and public
defenders responding to the NMS survey. Since over
three-fourths of the prosecutors in this survey, and
nearly 60 percent of the defenders, were in small
agencies—those with fewer than 10 employees—this
emphasis upon professional legal subjects is under-
standable. In the latter agencies, particularly, the
principal tasks of the prosecutor or defender are
directly related to actual handling of cases or to
direct supervision or review of the work of staff
attorneys. :

One method for identifying significant gaps in
prosecutor and defender training programs is to
compare the proportions of respondents recommend-
ing particular training subjects with the proportion
who have actually received training in these subjects.
These differences are shown in the last columns of
Tables V=12 and V-13. For prosecutors, these differ-
ences were 20 percent higher in the following sub-

. Percent Percent .
T';‘::n}ng Recommending  Who Attended Dntl’fc:c;ce
pie Course Course -2
) @) 3
Law of evidence ... 62 44 18
Trial advocacy ___.._.__. 61 46 15
Constitutional law ___... 56 47. 9
Substantive criminal law
developments ....__.. 51 41 10
General management/
administration ___._..___ 49 23 26
Psychiatry and the law _. 41 18 23
Scientific evidence identi-
fication oo 37 29 8
Jury selection ______.___ 36 25 11
Human relations _____... 33 6 27
Plea negotiation practices 31 19 12
Appellate advocacy____.... 31 14 17
Forensic pathology __...... 31 18 13
Juvenile justice law ___.... 30 16 14
Community relations __._.. 24 4 20
Program - management
(e.g., pre-trial diver-
sion, defender prosecu-
ton) oo 20 8 14
Polygraphuse __ .o 19 16 3

Source: NMS Executive Survey, 1975 (N = 252).

jects: law of evidence (34 percent), trial advocacy
(29 percent), community relations (23 percent), con-
stitutional law (21 percent), juvenile law (20 percent),
and human relations (20 percent). For defenders, the
“most needed’” additional training courses, based on
this criterion were: humar relations (27 percent),
general management/administration (26 percent), psy-
chiatry and the law (23 perient) and community
relations (20 percent). Thus, for both prosecutors
and defenders, these comparisons point to-the need
for increas{.;fi emphasis on subjects outside of the
traditional CLE curricula and which provide needed
perspectives to prosecutors and defenders in their
roles as criminal justice executives. The limited
exposure to such training for prosecutors and defend-
ers is illustrated by the fact that only about 5 percent
of the respondents had taken any specialized courses
in community relations or human relations, and-that
only about one-fifth had taken a course in manage-
ment subjects.

Chief prosecutors and defenders were also queried
as to whether they had taken any comprehensive or
“omnibus’’ prosecutor training courses, of the types
offered by the National Colleges of District Attor-
neys or Defenders, or by state prosecutor or defend-
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ers training programs. A majority of the respond-
ents—>36 percent of the prosecutors and 61 percent
of the defenders—reported that they had attended
such courses. Based on responses to this and the
preceding questions, it appears that a large propor-
tion of all incumbent prosecutors and defenders have
had some specialized post-law school training rele-
vant to their current position. However, in view of
the brief duration of most of the available training
courses and of their primary focus upon professional
legal content, there have been significant gaps in
adequacy of this training—particularly for the policy
and managerial aspects of their positions.

F. Judicial Training

The judicial role entails tasks and responsibilities
distinctive from those required for general law prac-
tice. These include such basic duties as presiding at
trials and hearings, issuing instructions to juries and
imposing sentences, as well as non-legal duties, such
as court calendar management. However, unlike
many other countries, the United States does not
provide any formal preservice education or training
to specifically prepare individuals for serving as
jndges. Since most judges are either elected, or are
appointed by political officials, selection criteria vary
widely from state to state and by type of court. Even
a law school education is not always a requirement
for selection in the case of many limited jurisdiction
courts. In view of these limitations, particular em-
phasis has been placed upon provision of, and
improvement of, judicial training, as an important
element of any comprehensive program for upgrading
the performance of the court system. Information on
the current need for, and status of, judicial training,
presented in this section, was based primarily on
NMS field visits to selected court systems in 10
states, supplemented by findings from recent surveys
conducted by the Nationai Center for State Courts
and the California Center for Judicial Education and
Research.

1. Entry-level training. Table V-14 summarizes the
extent to which states (including the District of
Columbia) provide entry-level training for new
Judges. Despite the critical need for such training,
only about one-half of the states provided such
training for new judges in courts of general jurisdic-
tion and only about two-fifths, in courts of limited
jurisdiction. Of the 38 states still employing lay
justices of the peace, 26 provided entry training for
these personnel,

While entry training may be available, it is not
necessarily mandatery nor is it atways utilized. Only
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TABLE V-14

Number of States Providing Entry Training for
New Judges, by Type of Court, 1975

General Limited Lay Justiee®
Court Court? of Peace
(n=51) (n=47) (r=38)

Number of states

with courts ___.. 51 47 38
Number of states

providing train-

iNg oo 24 19 26

2 Excludes states with unified court systems that have no lower court and no
separate training for parajuedicial persoanet.

P States with lay justice training provided by attorney general or a judicial
association are included in this table.

Source: State Court System Administrators and National Center for State Courts
data file,

seven states require entry training for all judges; one
state requires entry training only for its general court
Jjudges, and two states require entry training only for
limited court judges. Twenty-cne states do not re-
quire entry training for any judges, but provide entry
training with attendance voluntary for trial judges. In
many instances, judges are ‘‘expected” to attend
training, although it is voluntary.

Several of the states listed as providing entry
training for trial judges in Table V-14 do not provide
the training themselves, but use one or more LEAA-
funded national judicial training programs. A few
other states send judges for entry training to the
National Colleges in Reno, Nevada; Denver, Colo-
rado; or Bouldey, Colorado.

In addition to formal training rograms, in at least
13 states an ‘‘advisory,” or experienced, judge
volunteers to assist new trial judges.'* In many of
these states, the judicial education office has pre-
pared guides to assist the advisory judge. It is often
suggested that new judges first sit as observers on
the bench beside the advisor judge, before taking
cases.

The most successful of the ‘‘buddy system’” meth-
ods observed, in the course of NMS field visits,
provides for assignment of a senior judge-advisor
from a list of highly experienced trial judges who
have indicated a willingness to serve in this capacity.
Immediately upon assignment, these advisory judges
are sent a detailed guide suggesting various steps to
be followed in providing orientation and assistance.
In addition, the new judge is provided with a set of
materials including: bench and desk books, sentenc-
ing guides, descriptions of the state judicial system,
and a list of printed and recorded materials available
to new judges. Also distributed are audio cassette
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tapes, which address some very practical problems
facing the new judge such as organizing a library,
handling certain types of offenses, and even selecting
a judicial retirement plan.

Other orientation programs in various jurisdictions
are offered during the course of the incumbent'’s first
year and concentrate on problems identified by the
new judges as well as selected substantive law and
procedural issues. Some judges prefer this type of
orientation program to preservice training because it
offers judges time to gain practical experience prior
to classroom training. The teaching techniques uti-
lized in orientation programs are similar to other
inservice sessions and may include: lecture, semi-
nars, workshops, film, and video tape presentations.
The time set aside for orientation training may range
from a long weekend session to a two week course
totalling over 84 hours of instruction. In the latter
case, instructional materials developed by the train-
ing coordinators have filled five volumes consisting
of over 2,500 pages.

A number of states visited that presently offer no
programs indicated they would like to offer them,
For those jurisdictions with current programs, plans
are under way for more sophisticated and faster
delivery, in an effort to provide better training as
soon as possible.

2. In-service judicial education. As shown in Table
V-15, all but a few states report that they have some
on-going state-coordinated program for continuing
education of their judicial personnel in 1976. In 46
states and the District of Columbia, in-service train-
ing programs were reported as provided for general
court judges, and in 44 jurisdictions, for limited court
judges. (In two states, there are no limited courts). A

TABLE V-15

Number of States Providing In-Service Judicial
Education by Type of Judge, and by Source of
Training, 19762

Category of Judge

Source

of Training General Linzited
Appetiate Trial Jurisdiction
Court Court?®
Total, all sources . __..__ 31 47 44
In-state only _.._______.__ 11 6 11
In-state and national ____ 8 32 27
Nationalonly _____._.__ 12 9 6

* Includiig the District of Columbia,

bTwo jurisdictions do not have limited courts nor parajudicial officials with
criminal law responsibilities,

Sources: NMS Survey of State Court Administrator Offices, 1976 and National
Center for State Courts data file, 1976,

smaller number—31 states—reported such programs
for state appellate court judges.

A majority of states offering judicial training pro-
grams use a combination of in-state and national
training resources, However, a number of states—
typically those with smaller numbers of judges—
relied solely upon national judicial training programs.
These data were based upon reports submitted to
NMS by state court administrative officials, supple-
mented by data availabie from the National Center
for State Courts. However, a review of LEAA block
grants for 1975 indicated that three of the four states
which did not report a state-wide judicial training
program had received 1975 LEAA funding for send-
ing some local trial judges to national programs,
Thus virtually all states now appear to have some
provision for continuing education of their judicial
personnel.

a. State programs. Based on NMS field visits to
10 states, the state-level training programs offered
to sitting judges are very diverse in their structure
and content, In some states, format and subject
matter is modified from year to year, whereas other
states have established more standardized training
structures. The types of state in-service training
seem to be organized into four different models, in
the jurisdictions visited, including: an ‘“‘adjunct”
program; a weekend training session; a special train-
ing session or institute; and a more comprehensive
“‘omnibus’’ training course.

® The adjunct program is so identified because it
is usually offéred as part of some other judicial
activity, usually the annual or semi-annual
meeting of the judicial conference made up of
either all or specific classes of judges within a
state, Usually held on a weekend at a hotel or
conference center, these sessions provide lec-
tures and workshops on preselected topics such
as evidence, recent decisions, rules changes or
sentencing., This training model was considered
of limited value by some respondents because it
is mixed with other business and social events;
hence training ‘‘may get lost in the shuffle.”

¢ The second model is a two or three day
session—traditionally  held on weekends—which
is devoted exclusively to training and held once
or twice a year. Normally the agenda will
include five or six topics of general interest to
all judges such as evidence, recent deveiop-
meats in the law, recent appellate court actions,
sentencing, and one or two special topics such
as taking guilty pleas, or judiciai relationships
with the press. A number of states now man-
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date that all judges receive some continuing
legal education each year, and this type of
prograri or model usually provides a way to
meet such requirements. One alternative ap-
proach to this model was to offer two programs,
one in the spring and one in the fall, making
attendance at one mandatory, and attendance at
the other optional.

¢ The third model is the special session; it is

usually directed at a special group of judges and
deals with one special topic for a short period
of time. For example, one state visited has an
annual sentencing institute; only issues related
to this topic will be on the agenda. A program
at one of these sessions might include presenta-
tions by members of various post adjudicatory
agencies such as the parole board, community-
based treatment programs, and drug and alco-
holic diversion programs. In addition to lec-
tures, workshops are often used as are video
taped mock sentencing proceedings, so judges
may observe their behavior and be critiqued.
As with most other training sessions, key speak-
ers from national organizations or other court
systems make presentations on timely topics.
Another type of special session is directed at
special classes of judges and even non-judicial
personnel. For example, many states have an-
nual sessions for traffic court or juvenile court
judges. State training offices are also providing
programs for court clerks, reporters and even
bailiffs or court officers at special seminars held
annuatly.

® The final model is a longer term training pro-

gram lasting up to two weeks and just beginning
in a number of larger states, including Califor-
nia, Florida, Indiana, Michigan, Texas and
Ohio. These extended in-state programs, like
some of the national judicial training efforts, are
often called judicial colleges. Thus, in addition
to orientation and training programs for new
Jjudges, the California Center for Judicial Edu-
cation and Research condicts three institutes
for justice, municipal, superior, and juvenile
court judges and referees.

In addition to sponsorship of these formal sessions
or courses, a number of state judicial training offices
offer various specialized training services to assist
Judges. The service most often cited is the provision
of printed and recorded rnaterials, including desk-
books and bench baoks, that allow judges to have
easy access to vital information, such as instruction
and advice to defendants who choose to plead guilty.
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The bench book can provide a script to insure that
the judge asks all appropriate questions of defendants
and can give guidance for further action according to
the responses received. These books -are regularly
updated with the most current rule changes and
procedures for implementing appellate court findings
and decisions. By outlining step-by-step procedures,
the bench book can be of benefit -not only to the new
judge but also to the more experienced jurist who
finds that after trying civil matters for over six
months, he must suddenly preside in juvenile hear-
ings. Audio cassettes have also become very popular
among judges as a quick way to receive essential
information about specific topics. Even video tapes
are presently being utilized by some states to supple-
ment their training programs.

The final aspect of special services may include
the preparation and distribution of printed materials,
newsletters, and reporter services including the most
recent decisions of state and federal trial and appel-
late courts. These services may be the only way for
some judges to keep current on a regular basis.

b. National programs. Despite the recent growth
of state-level training activities, a number of national-
level organizations continue to be the major provi-
ders of systematic training for various categories of
judicial personnel, These include five LEAA-funded
programs: The National College for State Trial
Judges, the American Academy for Judicial Admin-
istration, the National College for Juvenile Justice,
the Institute for Judicial Administration Appellate
Judge Services, and the American Bar Association
Appellate Judges’ Conference. In addition, the Insti-
tute for Court Management offers educational pro-
grams for court administrators and juvenile court
personnel, both of which may include judges. Some
national training programs are also offered by other
national professional organizations, such as the Na-
tionai Conference of Metropolitan Court Judges, the
American Judicature Society and the National Center
for State Courts. Short descriptions of three of these
programs are presented below,

(1) The largest of these programs is that of the
National College of State Trial Judges. Every
Jjurisdiction visited by the NMS field survey had sent
Jjudges to the College; a number of participants had
returned two or three times. The “fationa! College,
located in Reno, Nevada, primarily offers two resi-
dential programs: a four-week summer program for
general jurisdiction judges, and a two week program
for special court judges. In addition, a variety of
graduate programs, lasting one or two weeks, is
offered for more experienced judges who have com-




pleted the initial core program. In 1975, the National
C~ge conducted 23 resident sessions, 29 judicial
seminars and 6 special programs, which were com-
pleted by a total of 1,071 judges.

Courses provided in the resident sessions included
such subjects as criminal law, evidence, search and
seizure, family law, sentencing, traffic law, probate
law, alcohol and drugs, the judge and the judge and
the jury, and court administration. Extension pro-
grams on similar topics were offered in 29 locations
to 2,552 participants. About 18 of these courses
included or were directed solely at judges of limited
jurisdiction courts,

In the 11 years of its existence, the college has
graduated 2,638 judges of general jurisdiction courts
(over 50 percent of such judges), and 585 judges of
limited court jurisdiction. Its 239 regional seminars
have had 14,208 attendees—judges of both general
and limited jurisdiction courts.

The faculty of the college includes trial judges,
criminal defense practitioners, prosecutors, leading
academics, and practitioners in other fields, such as
corrections or drug treatment. A series of textbooks
has been prepared on a variety of topics for use in
the classroom. Titles include works on judicial dis-
cretion, special problems (trial conduct, ethics, con-
tempt), sentencing, evidence, recent developments,
and others. The college is also preparing procedural
pamphlets on the judicial role in plea bargaining and
at the preliminary hearing. First drafts have been
completed and publication is expected by the end of
1976.

A series of evaluations of the National College
conducted by outside evaluators found no major
problem with the content or quality of the program.
What caveats appeared were related primarily to
class size. Also noted by the evaluators were the
unsatisfactory relationships between national and
state training programs. In several instances, the
establishment of a state judicial college has had the
effect of preciuding that state’s judiciary from attend-
ance at national programs.

(2) The American Academy of Judicial Education
directs the vast majority of its national and in-state
programs to judges of limited jurisdiction courts. In
1974, it sponsored 11 national programs attended by
420 judges. Two week orientation programs are
offered to newer judges and advanced one week
graduate courses are also provided.

Unlike the National College, however, the Acad-
emy focuses on the development and programming
of in-state training conferences. In 1974, 31 of these
conferences were held and attended by almost 2,500

Jjudges. These conferences are always initiated by the
states themselves with the Academy providing sup-
port in such areas as program development, plan-
ning, faculty selection, and materials. The Acadery
assists the states in procuring funds (primarily from
LEAA) for financing these sessions. The Academy
also uses video tapes, cassette instructor’s guides
and outlines in specific substance and procedural
areas as individualized training materials for each
state. Like the National College, the Academy
conducts research for the purpose of updating and
developing new materials as well as publishing its
own journals and newletters,

States visited that have taken advantage of these
cooperatively developed training programs have
found them to be beneficial and well received.
However, the future of the Academy is uncertain for
several reasons. Unlike the National College, the
Academy relies on the LEAA for most of its
financial support; this suppert may not always be
forthcoming. Some problems have also developed
between the College and the Academy over possible
conflicts or overlapping in the training of limited
court judges. Finally, there may come a time in the
near future when many jurisdictions possess the in-
state capability to provide the services and training
the Academy now offers.

(3) The LEAA-funded National College of Juve-
nile Justice sponsors four two-week residential pro-
grams for judges and other juvenile justice personnet
each year and joins with other organizations in
presenting regional programs, which are often coop-
erative efforts with state agencies. The curriculum is
interdisciplinary, with an emphasis upon the behav-
ioral and social sciences. In 1975, the College partic-
ipated in 2 number of such programs, Many of these
were, however, for corrections and probation per-
sonnel, rather than for the judiciary. Only four
training programs were held in 1975 for judicial
personnel in conjunction with the state courts.

It should be noted that the organizational locus of
juvenile courts varies from state to state, and that in
many jurisdictions, there are no specialized judges
whose responsibilities are limited to juvenile cases.
Such cases may be handled by a division of a general
or limited jurisdiction court, by an element of a
probate or family court or by a separate juvenile
court. Nevertheless, the special status of juveniles
under the law and the need for close linkages with
probation agencies and with a variety of community
resources and programs, requires specialized knowl-
edge and training not adequately provided either in
undergraduate law school programs or in non-spec-
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ialized CLE programs for judges or other adjudica-
tive personnel. These are illustrated by a list of

training topics of specialized interest to juvenile
Jjudges, in Chart V-4,

c. Training for lay judges. The use of lay judges in

criminal proceedings occurs under three conditions. -

A lay judge may act as a judicial officer in: prelimi-
nary hearings and issuances of warrants; criminal
trials including instances of defendants’ waiver of a
right to a judge trained in the law; and sentencing
hearings, through waiver of a right to trial, plea of
guilty, and right to law-trained judge. The first two
types of proceedings do not require waiver in all
instances and have been subject to challenge as a
denial of defendants’ due process rights. While this
argument has been accepted in some states, the
United States Supreme Court has upheld the consti-
tutionally of lay judges making decisions in arrest
warrant proceedings and holding bench trials in
criminal cases where a trial de novo appeal is
possible (North vs.Russell, decided June 28, 1576).15

The use of lay judges in criminal proceedings is
authorized in 38 states, in all but one of which the
judges may sentence defendants to incarceration
after trial. In 26 states, trial de novo procedures only
are available for appeals, in compliance with North
vs. Russell. In five states, lay judges preside at
criminal trials, but appeal is on the record, rather
than de novo. In five other states, both procedures
are used, depending upon the particular court in
which the trial was held.

Most of these lay judge courts have general
misdemeanor jurisdiction and may therefore sentence
defendants for up to one year in jail. In 14 states,
however, they have limited sentencing authority,
ranging from 30 days to 6 months.

In all of these states there are upwards of 11,000
judicial positions for which lay judges are authorized.
In the absence of legal training, the only manner in
which these judges can be qualified for such posi-
tions is through entry training, In 27 states, entry
training is available for lay judges, including the one
state where lay judges have no incarceration sentenc-
ing authority. This includes also the state of West
Virginia, which has mandated training for new mag-
istrates, beginning in 1977. Excluding West Virginia,
22 states have mandated training for lay judges, and
four have voluntary training for their lay judges.

It should be noted that not all ‘‘mandatory”
programs are equally stringent. For example, in New
York, program attendance is required of the lay
judges for only 80 percent of the classes. The length
of the training programs for lay judges also appears
inadequate. In New York, the program lasts 6
days, and only half of that time is directed at criminal
law, evidence, and related topics. Such qualitative
limitations are particularly important because there
commonly are no educational qualifications for the
lay judge position. For example, in Mississippi, the
legislature recently acted to place on the ballot a
constitutional amendment requiring a high schoo!
degree for lay judges; this minimal qualification is
typical of states where lay judges are permitted. In

Chart V-4
Training Program Topics of Greatest Interest to Juvenile Judges
(By Rank Order)

e Alternatives to Institutions » Evidence in Juvenile Hearings
¢ Probation Supervision e U.S, Supreme Court Decisions
@ Corrections ¢ Rural Delinquency
e Community Resources e Institutions
¢ Drug Abuse and Control e Case Law Review
e Adolescent Psychology ¢ Court Management
e Detention ® Urban Delinquency
® Hearing Procedures ® News Media Relations
o Inherent Powers of the Juvenile Court » Juvenile Court Coniputer System
e Dependency and Neglect e Appellate Problems
# Volunteer Programs * Waiver

Source: Kenneth C, Smith, ** A Profile of Juvenile Court Judges in the U.S., Juvenile Justice (August 1974), p. 37.
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South Catolina, where no educational qualifications
exist, there were three justices of the peace who had
less than a sixth grade education in 1975. Only a few
lay judges in that state have gone to college.

In about one-third of the states with lay judges,
bench manuals are available for their use. The
unavailability of such manuals in the remainder of
the states with lay judges is a major concern. Clearly
entry training is not sufficient for their legal training.
The result of the absence of adequate training or
bench books is that lay judges are reported to
depend often upon the prosecutor (if one is available)
for legal advice, But such reliance does not comply
with the requirements that the judicial officer be a
neutral, unbiased decision maker.

The prevailirig practices in the United States may
be contrasted with that in the United Kingdom. The
English lay judges receive preservice training before
sitting in court, through attendance as observers at
court proceedings and through lectures, discussion,
and seclf-learning (books). New magistrates visit penal
institutions and attend meetings of their bench. Two
booklets are provided: a general manual and one on
sentencing. Continuing education is also stressed
through conferences, meetings, and seminars. But
even with all this training, lay judges in England also
have clerks with legal training on whom to rely. This
suggests that if non-legally trained judges continue to
be authorized here, a combination of more intensive
training and of legal support services is required for
these key personnel.

d. Current status of judicial education and training.
Although an assessment of the qualitative aspects of
judicial training programs was not practicable, as
part of this study, the materials presented in this
chapter support the following conclusions concerning
the need for, and adequacy of, existing programs.

(1) Our survey and occupational analysis findings
have confirmed the critical need for formalized
programs of training, continuing legal education and
related supporting services, to prepare new entrants
into judicial positions for their critical, and unique
responsibilities and to assure maintenance and en-
hancement of their professional competencies. Nei-
ther undergraduate law school education, nor the
typical experience acquired in the private practice of
law, adequately equip most new judges for such new
duties as presiding at trials, setting bail, sentencing
or supervision of court calendars. Yet, these and
related functions—all entailing large elements of
discretion—have a critical bearing on the functioning
of the courts, and of the criminal justice system as a
whole.

(2) Substantial progress has been made in the past
decade in developing, and improving the institutional
base for training and education of judicial personnel,
due—in large measure—to the availability of LEAA
funding, either in the form of support for national
level colleges or programs, or through the use by
states of LEAA block grant funds for state training
and continuing legal education z:¢ivities, This is
illustrated both by the growth of the national-level
programs over the decade and by the fact that most
states now have state-coordinated programs for judi-
cial training and educatizn

(3) Nevertheless, progress has been uneven. The
most critical deficiency appears to be in the availabil-
ity of adequate: entry-level training for new judges.
Based on available information, less than one-half of
the states systematically pxovide formal training
programs for new judges prior to, or shortly after,
their assumption of judicial duties. In addition, 12 of
the 38 states utilizing lay judges apparently have no
formal programs for their officials. The use of
alternative training procedures, such as advisory
judges, is preferable to not training at all; neverthe-
less it has clear limitations.

(4) The apparent availability of some form of
continuing judicial education in nearly all states,
indicated by our summary data, provides a very
inadequate basis for assessing the adequacy of such
training, in terms of the proportion of judges actually
attending such programs, the length and types of
training provided, and its usefulness. In contrast to
the recent establishment in some states of judicial
colleges, with comprehensive resident training pro-
grams and supporting services, many other state-
level programs are still limited to short two or three-
day training sessions often in conjunction with other
activities.

(5) Since availability of judges for longer training
programs is often a critical limitation in provision of
such training, supporting services such as bench
books, manuals, and evidence guides are an impor-
tant adjunct, or complement, to forinal fraining
sessions. A number of states, such as California,
provide models in this respect; however, only a few
states have distributed even a single bench book to
their judges.

(6) Finally, there is a need for improved amcula~
tion between state and national-level CLE progrms
for judges—as well as for prosecutors and defénd-
ers—and among the various national programs. Since
the LEAA plays a major role in funding many of
these programs—either directly or through block-
grants—it should assume the initiative in establishing,
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or encouraging, more effective coordination among
these programs and institutions.

G. Madajor Recommendations

The responsibility for improving the professional
skills of state and local judges, prosecutors and
defenders is a shared responsibility. To the extent
that deficiencies in education and training programs
for adjudicative personnel exist, improvements will
require joint actions by employing agencies, state
training offices and external providers, as well as by
those most directly involved, i.e., the potential
recipients of such training and education. However,
the LLEAA and State Planning Agencies, as major
sources of financial assistance for many of those
programs, can play a pivotal role. The following
recommendations are designed to suggest priorities,
both for LEAA and SPA funding decisions, and for
agency-level decisions on provisions of training and
educational assistance to these key personnel;

e In vicw of the likelihood that a significant
proportion of law school graduates will engage
in some criminal law practice during their
career, the typical undergraduate law school
program has serious deficiencies, both in terms
of the limited range of criminal justice course
offerings and in their contents. In particular, it
provides little or no preparation for the realities
of the practice of administrative—as distinct
from adversarizl-—justice, as illustrated by the
widespread use of plea bargaining practices, nor
does it systematicallv prepare the student with
a knowledge of the needed provedural and trial
skills. Seriously neglected, 4o, are any interdis-
ciplinary courses which prepare future practi-
tioners with an understanding of the relation-
ships between the courts system, other
elements of the ciiminal justice system and the
broader coemplex of social irstitutions which
influence upon the causes and prevention of
criminal aciivities. The major responsibility for
introducing needed improvements in the crimi-
nal justice aspects of the undergraduate law
school curricula rests with the law schools,
themselves. LEAA can, however, promote de-
sirable initiatives by providing assistance for
development of model criminal justice curricula
and prototype programs for future criminal
justice practitioners, by providing selective sup-
port for law school intern programs with crimi-
nal justice agencies, and by strengthening of

68

law school faculty capabilitids in the criminal
justice field, through support of law school
faculty research and internship arrangements.

The most critical training need for all three
categories of personnel—judges, prosecutors
and defenders—is to establish formal entry-level
training programs for agencies and jurisdictions
where no program now exists, and to strengthen
those existing programs which are clearly inad-
equate, by any acceptable standard. In the case
of judges, the absence of formal entry-level
programs for general and limited jurisdiction
courts, in more than one-half of the states, and
in 12 cut of 38 states using lay judges, must be
assessed in conjunction with existing practices
in selection of judges, which—in many states—
provide little assurance that the newly-elected
or appointed judge has the specialized trial
experience for adjudication of criminal cases. In
the case of prosecutors and defenders, the
needs for systematic entry-level training is most
evident in the case of the smaller agencies,
which—because of size—are often least
equipped to provide either in-house formal
training or supervised on-the-job training. In
addition to the need for new state or local
agency training programs, where none now
exist, the limited duration of most existing entry
training courses suggests that many of these
courses are essentially general orientations to
agency policies and procedures, rather than
providing substantive and essential training con-
tent. This is likely to be the case for courses of
less than one week in duration, which ac-
counted for more than half of all prosecutor and
defender agency programs in 1975.

Continuing legal education or in-service pro-
grams appear to be more generally available,
through a combination of national, state and
local sources. However, the available informa-
tion suggests some obvious qualitative defici-
ences. Juvenile law issues are often neglected.
At the same time, there is a need for increased
emphasis on inter-disciplinary subjects, such as
community resources and community relations,
and on management training, for those incum-
bents with significant management responsibili-
ties. Establishment of regional centers for man-
agement training in all criminal justice fields—
as proposed elsewhere in this report—would
provide a desirable supplement to existing re-
sources.




o In addition to the above recommended improve-
ments in coverage of forme! training programs,
high priority should be ussigned to well-coordi-
nated programs for development and dissemi-
nation of bench books, manual, and similar self-
instructional materials for judges—as well as
similar materials for prosecutors and defenders.
Our survey findings indicate that unavailability
of personnel to attend training, because of
workload pressures, is often as serious a con-
straint upon existing programs as lack of train-
ing funds. Extensive development and dissemi-
nation of self-instructional materials may prove
to be the most cost-effective means of providing
additional training under these conditions partic-
ularly in smaller jurisdictions and agencies.
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CHAPTER VI.

A. Introduction

Virtually all recent appraisals of the Nation’s court
system have highlighted the need for modernization
of court administration, and have recommended the
appointment of professional court administrators, to
assist judicial officials for this purpose. The National
Advisory Commission on Criminal Justice Standards
and Goals specifically recommended that an office of
State court administrator be established in each
state; that each trial court with five or more judges
(or fewer, if warranted by caseloads) should have a
full-time trial court administrator; and that regional
administrative groupings of smaller trial courts be
established, and also provided with the service of a
fuli-time court administrator. Under the policy direc-
tion of top judicial officers, these administrators were
to have broad responsibilities for a wide range of
administrative and management functions, including
operational responsibilities such as calendar or juror
management, as well as provision of various admin-
istrative services. '

For this reason, court administrators were selected
as one of the key judicial prccess occupations to be
studied by the National Manpower Survey. Informa-
tion on current employment of court administrators,
on their duties and qualifications; and on the training
needed—or received—by these personnel was ob-
tained from a nationwide questionnaire survey of
state and local court administrators. Unlike other
categories of criminal justice officials surveyed by
the NMS, no comprehensive nationwide directory of
court administrators, or of courts with court admin-
istrators, was available for purposes of this survey.
As a preliminary step, state offices responsible for
court administration in each state were contacted by
NMS and were requested to identify all court admin-
istrators in their jurisdictions, including those at the
state or appellate court levels, attached to local trial
or limited jurisdiction courts, or to groupings of such
courts. For this purpose, ‘‘court administrators”
were defined as ‘‘non-elected professional adminis-
trators concerned with caseflow through the court
system, personnel management, planning and re-
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search, budget drafting and all other administrative
and managerial business of the court or court sys-
tem.”

Based on this initial survey, a total of about 455
state and local court administrators was identified.
Detailed questionnaires were addressed to these
administrators, and completed by 334, or 73.4 per-
cent. Information from this survey has been supple-
mented by a small number of field interviews with
court administrators and by collateral information
from other recent studies of this profession.

The following sections review the role and func-
tions of court administrators, provide a profile of
existing incumbents in terms of training and experi-
ence, and assess training and education needs for
current and future incumbents of these positions.

B. The Court Administrator Role

Although the need for more efficient administra-
tion of the courts has long been recognized,? this
function had typically been performed-—and contin-
ues to be performed in many courts—as an added
responsibility of a judge of the court, in conjunction
with an elected clerk of the court and with supporting
clerical or secretarial staff. The specialized position
of professional court administrator is of quite recent
origin. The first state court administrator position
was established in New Jersey. by statute, in 1948, 3
Rapid growth in the number of court administrator
positions ensued in the 1960’s and early 1970’s, as a
risult of increased emphasis on the need for im-
provements in court organization and management.
As shown in Table VI-1, of 326 state and local court
administrators responding to the NMS survey in
early 1976, two-thirds reported that their positions
had been established since 1970, and only 18 percent
indicated that these positions were more than ten
years old.

Court administrator positions now exist to varying
degrees af all levels of the courts system. At the
state level, there has been at least partial establish-
ment of a state court adiinistrator’s office, under
the authority of the highest state court, in 47 states.




TABLE VI-1

Year of Establishment of Court Administrator

Positions
Year ’ Percent
Established Distribution

1974-75 —— 233
1970-73 o 42.3
1966-69 — — 16.6
Before 1966 . e 17.8
Total e e 100.0

Source; NMS Court Administrator Survey, 1976, Based on 326 responses.

(In at least eigiit of these, however, the state court
administrator has limited duties only.) An additional
20 court administrator offices assist statewide trial
systems or appellate courts. The large majority of
court adminisirators, however, are attached to lower
level courts—primarily trial courts of general jurisdic-
tion courts. Of the 334 court administrators respond-
ing to the NMS survey, 76 percent were responsible
for administration of trial cour:y of general jurisdic-
tion, of whom more than half also had responsibili-
ties for limited or special jurisdiction courts. About
15 percent were attached only to limnited or special
jurisdiction courts and 9 percent were not responsible
for either type of trial court.

The roles and functions of court administrators
vary significantly depending upon the types of courts
which they serve and the organizational structure of
the state court system. Where there is a statewide
rulemaking power (embodied in the highest appellate
court or judicial council) over the trial courts, the
state court administrator will have more extensive
managerial duties than where trial courts are inde-
pendent. Generally, county rather than state funding
of the trial courts suggests local independence,
except in those states where a judicial council exists
with specific statutory rulemaking authority (e.g.,
California). Where the trial courts are nominally
independent of any other body, the state court
administrator’s job requires a high level of diplomacy
in working out a service relationship with the trial
courts. Conversely, the trial court administrator may
have potential conflict of interest problems when that
official is appointed or nominated by the state court
administrator of the state high court rather than by
the local trial court.

At the state level, there are two general types of
court administrator offices. The most common is a
court administrator office responsible for the entire
state court system. In some states, the state offices

may be respoitsible to the state supreme court, either
for the administrative needs of the entire state court
system or for some part of that system, i.e., that
court or the general or limited trial courts. In some
states, both types of state administration offices
exist, a state system office and one in which the
highest court will have a separate office of the clerk,
who acts as the administrator for that court.

The second type of state administrator office is the
specialized court administrator, who is responsible
for providing services to a state court other than the
highest court of the state, either a statewide trial
court or an intermediate court of appeals, and who is
responsible either to the judges of that court or the
state court system office. Where different levels of
courts are organized statewide but remain independ-
ent of each other, multiple state court administrators
to serve each court are required.

The scope of responsibility of state court adminis-
trator offices is suggested in part, by the relative size
of their professional staffs. Among the 42 state court
administrator offices covered by the NMS survey,
the number of professional staff members ranged
from none in three states to 52 in Michigan. The
overall average ..... 12.6 professional staff members
per office.

The range of staff size ‘was found to be even
greater in the case of the trial court administrators
responding to the NMS. Of 270 trial court adminis-
trators, over one haif (46) reported having no
professional staff assistants, even though at least
vne-third served more than ona court, On the other
hand, an additional 124 trial court administrator
offices reported a total of 1,002 professional staff
members. Of this total, one large metropolitan city
reported 374 professionals, while no other office
reported as many as 50 staff members. The average
number of professional staff members, excluding this
one city office, was about five per office, for those
offices niporting at least one such employee, other
than the court administrator.

In order to identify the tasks performed by court
administrators, generally, two approaches were used.
The first consisted of development of a relatively
detailed occupational task checklist, based tpon
interviews with a small number of court administra-

‘tors (Chart VI-1). Since this was based upon only

eight interviews, this. list may be considered as
indicative of the types of tasks which some court
administrators perform, but provides no basis for
generalizing as to their importance or frequency.

The second approach was based on responses of

court administrators to an NMS survey question”
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Chart VI-1
Occupational Task Checklist for Court Administrators

1. Analyzes the court system’s fiscal needs in order to
prepare, present, and justify the judicial system budget.

2. Testifies as a representative of the judicial system at budget
hearings.

3. Supervises and monitors the fiscal administration of the
judicial system.

4, Compiles and collects informaion about judicial system
operations to evaluate and plan for effective management
of the court system.

5. Solicits sources for additional funds to supplement regular
appropriations.

6. Evaluates the performance, practices, and procedures of
the judicial system.

7. Develops or modifies plans and procedures of judicial
system to accommodate new developments or observe
deficiencies.

8. Designs and supervises special projects or feasibility stud-
ies for the judicial system.

9. Supervises the day-to-day operations of the judicial system.

10. Supervises nou-judicial personnel system for the court
system.

Source: NMS final report, Volume VIII, p. 706.

11. Coordinates court reporter, special project and support
services for judicial system.

12. Manages petty and grand jury systems for the court.

13. Coordinates space management and planning.

14. Manages the court’s caseflow and case inventory control.

15. Coordinates the collection of information about the judicial
system and court operations in order to prepare reports and
disseminate information for the court internal staff, special
groups such as the bar, and the public as necessary.

16. Prepares reports and/or testimony on impending legislation
or proposed rule changes believed to have impact on the
court system.

17. Communicates with internal staff, community and external
groups, media representatives, educational and political
organizations, bar associations, and others.

18. Prepares professional articles and speeches.

19. Responds to questions and problems identified or com-
plaints filed by court personnel, persons having business
with the court, and citizens.

20. Meets with judges, judicial councils, bar associations, etc.,
on a regularly scheduled basis or as requested to give and
receive information and guidance.

concerning the major functions for which they were
responsible. These responses indicated considerable
variation between responsibilities of the state and the
trial court administrators—and, among the latter
group, between those who had professional assist-
ants and those who did not (Table VI-2). Virtually
all state court administrators included statistical man-
agement, fiscal management and evaluation and
planning among their major functions. About 8
out of 10 also reported responsibility for personnel
management and for space and equipment manage-
ment, Relatively small proportions, at the state level,
had responsibility for such operational functions as
court calendar management, court services manage-
ment (e.g., probation services) or for jury manage-
ment. The latter duties are normally performed by
the trial courts, whereas the state court system
administrator is primarily concerned with oversight,
coordination, planning and research as well as the
provision of general assistance to the courts. Other
statewide administrative functions may include judi-
cial education services, legislative drafting or testi-
mony, and responsibility for the state defender
system.

72

Also of interest were the problems reported by the
state court system administrators, either in their lack
of authority or in the exercise of the authority
granted to them. Eleven indicated that they had
problems in getting the judiciary to delegate authority
or to accept the exercise of authority by the court
administrators. In six states, the administrators indi-
cated that court unification would assist them, be-
cause it would increase.control over local elected
trial court clerks and other nonjudicial personnei, or
because fiscal resources would increase with unifica-
tion. Among additional needs cited were greater
authority over judicial assignments, over hiring of
office staff, and supervision of the law library.

The data on functions performed by trial court
administrators indicate a higher frequency of respon-
sibilities for operational functions such as calendar
management and jury management, but lower fre-
quencies for such functions as fiscal management or
evaluation and planning. Trial court administrators
without professional staff are much less likely to
have certain management functions than those with
staff assistants. The most frequent responsibilities of
those without staff are for calendar management and




TABLE VI-2

Responsibilitz‘e& of Court Administrators, by Level
and Type of Office Court Served and by Presence
of Professional Staff

(Percent performing selected functions)

State Trial Courts
Function Total® sCy:::::n With Without

Staff Staff

Statistical management__.. 89 100 90 81

Fiscal management _..__. 76 98 84 54

Evaluation and planning .. 69 95 72 59

Criminal management .._. 72 80 88 60
Space and equipment man-

agement _____.__ .. 75 77 83 60

Calendar management _... 78 34 86 82

Court services management 40 25 51 36

Jury management ___..._. 53 11 70 51

Number of reports ... 332 44 124 96

@ Atso includes administrators for statewide trial and appellate courts and for
limited or special jurisdiction courts,
Source: NMS Court Administrator Survey, 1976.

statistics, whereas more than 80 percent of trial court
administrators with staff also report fiscal, personnel
and space management, among their key functions.
On a composite basis, 42 percent of all trial court
administrators with staff performed all of the item-
ized management and administrative functions, other
than management of court services, compared to
only 19 percent of those without professional staff
assistants. .

The above responses thus suggest that the manage-
ment scope of many incumbent trial court adminis-
trators is much more limited than that normally
implied in the role of a professional court administra-
tor. Further insight on this point was obtained from
the following assessment based on NMS field visits
to 15 trial courts, 13 of which were served by
personnel bearing the titles of court administrator or
courts coordinator:

*“of these 13 individuals, six were perform-
ing a wide range of duties related to court
administration and management, while the
remaining seven performed duties more
typically limited to the functions of a court
clerk and may simply have had their job
titles changed during the past few years. All
administrators were appointed public offi-
cials, and while some are given job security
or protection by iocal civil service rules and
_ regulations, for the most part they serve at
the pleasure' of the chief judge or judges en
banc or judicial council. The requirements
for the job may vary a great deal from

jurisdiction to jurisdiction, and selection
criteria are established accordingly. In some
cities, the qualifications for court adminis-
trator are established by law. In other cities
where federal or local funds have been
provided for funding of administrative posi-
tions, job descriptions in contract proposals
and grant awards may serve as the job
requirement criteria. Applicants for these
positions are usually nationally recruited
through relevant publications, associations
and professional journals. Where the duties
of the job are mostly clerk-related func-
tions, recruitment is normally limited to
current court or municipal personnel pools.
Even requirements for the more ‘‘profes-
sionmal” court administrator position may be
distinguished by law-related and non-law-
related criteria. For example, in one juris-
diction viewed, the job description of court
administrator called for an individual with a
law degree who could draft court rules and
legal forms for the trial court. The judges in
this city wanted a lawyer who was well
versed in state and local law and procedure.
In another jurisdiction visited, the court
administrator position required professional
manager’s skills. Legal skills were not im-
portant here, and while not stated in writ-
ing, the judicial council had let it be known
that they did not want a lawyer.” ¢

As suggested by the above description, the title of
court administrator is currently used to describe
positions which vary considerably in responsibility
and scope, ranging from those requiring broad man-
agement and legal skills, to others with closely
circumscribed administrative and clerical duties.
These differences in job functions ave reflected in the
selection standards for court administrators and in
the diverse educational backgrounds, and work ex-
perience, of current incumbents, as described in the
following section.

C. Profile of Court Administrators

1. Educational background. The educational at-
tainment of incumbents of court administrators pro-
vides a useful indicator of both the nature of their
positions and of the exient to which these incum-
bents have the basic educational background for
assuming the full range of responsibilities associated
with that of the professional court administrator. As
shown in Table VI-3, respondents to the NMS court
administrator survey have a very diverse range of
educational backgrounds. At one extreme, 12 percent
of the respondents reported only a high school level
of educational attainment and an additional 24 per-
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TABLE VI3

Educational Attainmerit of Court Administrators by
Level and Type of Court Served and by Fresence of

Professional Staff
(Percent distribution by specified level of educational
attainment)
State Tria! Courts
Edugational Total® Court N
Attainment System With Without

Staff Staff
No college e 12 — 5 22
Some college ...__._ 24 — 20 30
College degree ... 23 5 29 18
Master's degree ... 12 14 14 14
Law degree .. .. 29 81 31 17
Total e 100 100 100 100
Number of reports 331 43 120 99

* Also includes administrators for statewide trial and appelate ccurts, and for
limited or special jurizdiction courts.
Source: NMS Survey of Court Administrators, 1976,

cent had some college, but less than a four-year
college degree. At the other extreme, 29 percent
were law school graduates and an additional 12
percent had a master’s degree or higher. Less than
two-thirds (64 percent) were four-year college gradu-
ates—the minimum educational level currently re-
quired for entry into most professional-type posi-
tions.

The educational leve] of incumbent court adminis-
trators was found to vary significantly by type of
court, and by the extent to which the court adminis-
trator (at the trial court Jevel) had professional staff
agsistants. Among the 43 administrators of state
court systems, 81 percent had law degrees and all
had at least bachelors’ degrees. In contrast, among
administrators of trial courts, the percentage of those
with law degrees was 31 percent, for those with
professional staff, and 17 percent, for those without

professional staff. Three-fourths of those with staff

had at least a four-year college degree, but iess than
one half (48 percent) of those without professional
staff v. -+ college graduates.

The above data, in conjunction with the previous
description of functions performed by trial court
administrators, thus tends to confirm that a signifi-
cant proportion of current incumbents in ‘‘court
administrator’” positions—probably about one-third
of the total—have relatively routine clerical and
administrative duties, and have limited responsibili-
ties for the broader management, policy and evalua-
tion roles, associated with the professional court
administrator function.
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2. Experience. In view of the recency of most
court administrator positions, a large majority of all
incumbent court administrators were found to have
been in their current positions for only a few years.
About one-fourth of all respondents had been in their
present positions for Jess than two years and over 70
percent had less than five years of service in their
current positions (Table VI-4). Only about 8 percent
reported more than ten years of experience in their
current court administrator positions.

A substantial proportion of court administrators
had however held prior positions in the field of court
administration. Thus, whereas the mean length of
service of court administrator’s in their current
position was less than four years, their total experi-
ence in the field of court administration averaged
eight years, and nearly 30 percent reported ten or
more years of total experience in this field.

3. Prior positions. A distribution of the most
recent prior positions held by court administrators in
Table VI-5, illustrates the diverse career paths
followed in entry into this occupation. Almost one-
half (48 percent) of all incumbent court administra-
tors had held prior court positions, mainly as admin-
istrators or clerks—Deputy Clerks—of courts. In-
cluded in this category too, were a small number of
former judges, mainly serving as state-level court
administrators. An additional 24 percent of court
administrators had held other managerial or admin-
istrative positions in non-court agencies or functions,
while 14 percent had previously been employed as
attorneys or law clerks. The remaining 14 percent
had last been employed in a number of other non-
court-related positions.

These variations in prior work experience are
closely related to the differences in court administra-
tion functions in different types of courts. Thus,

TABLE Vi+4
Length of Experience of Court Administrators, 1976

(Percent distribution)

In Present Court In Any Caurt
Years Administration Administration
Position Pasition

Less than 2 years _...__ 25.3 10.2
24 YEArS e 45.5 32.2
S5-9years . oo 20.7 28,2
10-1d years ... ... 5.7 11.1
15 years and over ____.. 5.7 18.3
Total oo 100.0 100.0

Mean years . ccwae (13.9 Years) (8.0 Years)

Source: NMS.Court Administrator's Survey, 1976. Based on 332 responses.



TABLE VI-5

Distribution of Court Administrators by Last
Previous Position Held

Last Previous Position Percent

Court Positions:

Court administrator ... . - 5%
Deputy or assistant court administrator_.______ 14
Clerk of court; deputy clerk of court _______..._ 22
Judge, magistrate or other judicial position _._. 5
Other court positions, e.g., court reporter,
bailiff. e - 2
Total, court positions_ . _______ . 48
Other Positions:
Attorney oo 11
Law clerk — 3
Management/administrative—-
Government......_ - — 16
Other___.... _— — 8
Al Other - e 14
Total, other positions. - 52
Total ._____ ——— 100

Source: NMS Court Administrators Survey, 1976, Based on 322 responses.

based on field visit reports, the trial court administra-
tor whose functions were more clerically-oriented
were likely to have been employees of the judiciai
system or of the local government for some time.
Prior employment, usually in the clerk’s office, had
provided the practical experience and qualifications
for the court administrator position, rather than
specialized education or training. The professional
management-oriented court administrators, on the
other hand, were likely to be younger and better-
educated, with diverse backgrounds in law and
business administration, as well as in other profes-
sional court administrators positions. Such individu-
als were likely to be more mobile, and with consid-
erable interest in court management as a career field,
as well as in other areas of public administration.

D. Professivnal Education and
Training for Court Administrators

1. Extent of specialized programs. As illustrated
by the diverse educational and work experience
backgrounds of current court administrators, the
field of court administration has not yet established
commonly-recognized standards for qualification for
these positions. This is due, in part, to the fact that
specialized courses or programs for court administra-
tion are of quite recent origin. Prior to the 1950's,
only a few law schools and political science programs
included course components relating to judicial

administration. The first institutional program in the
field was that of the Institute for Judicial Administra-
tion, at the New York University School of Law,
initiated in 1952, Three additional law schools, at the
University of Southern California, the University of
Denver and the State University of New York at
Buffalp also pioneered in providing courses in judi-
cial administration.

Most of these earlier programs, as well as those
initizted by the Federal Judicial Center, were di-
rected at lawyers or judges. The first major program
designed specifically for training of court administra-
tors was that of the Institute for Court Management,
established in 1970 as a six-month certificate program
on the campus of the University of Denver Law
School. This program, supported by LEAA funds,
graduated nearly 250 certificate holders in its first six
years of operation and has provided a model judicial
administration program for other educational institu-
tions in this field. "

The recent growth of interest in education for
court administration is indicated by the fact that, by
1976, a total of 48 educational institutions offered
courses or programs in judicial administration, in-
cluding undergraduate law schools, other colleges
and universities and specialized institutes. Of these
only 15 offer degrees or certificates in the field of
court administration, whereas other institutions offer
courses without specialized degrees in this field. ¢

LEAA funding provides a limited amount of
institutional support for these programs, including an
annual grant of $225,000 to I.C.M. and smaller
amounts to certain other national programs. An
analysis of state block grant allocations in fiscal year
1975 indicates that an additional $180,000 was allo-
cated for travel expenses and related costs, for
attendance of court administrator staff at these
national programs.

2. Recommended educution and training pro-
grams. Court administrators responding to the NMS
survey were requested to identify both the general
academic fields and the more specialized training
subjects considered most usefiil for court administra-
tion. The academic fields preferred by the largest
number of respondents, among all categories of court
administrators were management, law and public
administration, in that order (Table VI-6). All of
these fields were included amiong the top three
choices by about one half or more of all respondents.
In contrast, criminal justice specialization—or more
technical specialization in computer sciences or ac-
counting—were recommended by much smailer pro-
portions of administrators.
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Academic field preferences of court administrators
tended to be correlated with the functional needs of
their own offices or positions, as well as with their
own educational backgrounds. Thus, among state
court administrators—of whom about 80 percent
were lawyers—an undergraduate law degree ranked
first in preference, by a wide margin, followed by
public administration and management subjects.
Among trial court administrators, whose duties in-
clude much greater emphasis upon administrative
and operational tasks, the management field was
most frequently recommended, followed by law,
public administration and business administration.
Criminal justice specialization was considerably more
popular among the trial court administrators then
among the state court administrators, but neverthe-
less was recommended by only about one third of all
trial court administrators.

Similar differences in emphasis, in terms of train-
ing course content, were indicated by the responses
of different categories of court administrators (Table
VI-7). Courses on court information systems ranked
first in preference among state court administrators,
followed by courses on methods or program planning
and evaluation. Trial court administrators gave first
priority to courses in case flow management, fol-
lowed by courses in court information systems, but
gave less emphasis o program planning evaluation
courses—reflecting the iesser frequency of broad
management responsibilities among trial court admin-
istrators.

TABLE VI-6

Recommendations of Court Administrators on
Training Courses Especially Useful for Court
Administrators

(Percent recommending)

Trial Court
State N .
Subject Total Court With Without
System Profes- Profes-
sional sional
Staff Staff
Caseflow management ___. 85 66 85 98
Court information systems
and record keeping.._._.. 82 91 77 85
Personnel administration __. 70 70 71 65
Budget and fiscal manage-
ment oo 69 66 68 53
- Program planning and eval-
UAHON e 67 75 65 70
Computer applications ... 62 68 65 56

Source: NM$ Court Administrator Survey, 1976.
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TABLE VI-7

Recommendations of Court Administrators on
Preferred Academic Fields of Specialization for
Court Administrators Position

Percent Specifying Given Field

Among Top Three Choices
Trial Courts
Field
State )
Total Court With No
System Pl:OfeS- Pl:ofes-
sional sional
Staff Staff
Management ____ 61 56 57 66
Law ol 53 90 50 47
Public administra-
tion ..o 49 63 44 48
Business adminis-
tration ________ 42 34 47 35
Criminal justice __ 25 14 25 36
Computer science 10 10 8 11
Accounting ____._ 10 10 10 10
None e 3 — 3 4

Source: NMS Court Administrators Survey, 1976,

3. Specializea training received by court adminis-
trators. Court administrators were also queried on
the extent of their own specialized training in the
field of court administration. Only about one fourth
(26 percent) had completed a special program of
study in judicial administration before entering their
current position. Of the latter, nearly one-half had
attended the Institute for Court Management, while
others had attended a number of other university
programs or those of other national colleges, such as
the National College of the State Judiciary. In view
of the fact that significant numbers of incumbent
court administrators had had prior experience in
court administration, in such roles as deputy court
administrator or clerks of court, it is likely that very
few had in fact completed these programs prior to
entering this field. Thus, educational credentials, in
the form of completion of specialized programs in
judicial administration, have not yet apparently been
required as a condition of qualification for the large
majority of court administration positions.

In contrast, a large proportion f court admiinistya-
tors have participated in specialized training or
educational programs since entering the field of court
administration. A total of 261 court administrators,
or 79 percent of all respondents, reported that they
had attended workshops or other special training
sessions subsequent to entering court administration
work. As shown below, the major sources of this
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training were the Institute of Court Management and
the training programs sponsored by state agencies
such as the State Court Administrator’s or the State
Judicial Conference. Other major providers of such
training were the National Association of Trial Court
Administrators and university-related centers for
continuing education.

LEAA funding, including block grants, was the
most important source of financial assistance for
attendance at these programs. Over three-fourths (77
percent) of the administrators who had received in-
service training, reported this had been financed by
LEAA funds at least in part. Nearly one-half also
had received financial assistance from their own
agency for such training. A relatively small propor-
tion (16 percent) reported that they had financed
their own attendance. It is likely, moreover, that
these responses understate, to some extent, the
refative contribution of LEAA to support of coust
administration training since they do not take into
account indirect LEAA financial support through
institutional grants or through funding assistance to
court administration offices.

E. Findings and Recommendations

The adequacy of current staffing of court adminis-
trator positions, and of the training and education of
incumbents, can only be assessed in the context of
their roles and responsibilities. From our summary
of positions performed by court administrators, it is

TABLE VI-8 .

Percent of Court Administrators Attending Training
Programs, by Source

Percent of Percent of

Source Tofa! Court Ad .CO'UI':‘HUH‘
Administrators® o Training®
Institute for Court Management.__ .. 43 55
State Court Administrator’s Office 33 42
State Judiciai Conference _.__..._. 22 28
National Assaciation of Trial Court
Administrators .o 22 28
University-related Centers for Con-
tinuing Education ___ .o 19 25
National College of the State Judi- )
CIALY o m e e 7 8
Institute for Judicial Administration 4 5
Other i 16 20
Number of reports e en (330) (261)

® Percentages do not add to 100 since respondénts may have attended more than
one prograry,
Source: NME Court Administrators Survey, 1976.

evident that at least two—and probably more—dis-
tinct categories of positions are included within the
scope of the ‘‘court administrator” position. The first
category, typified by many state court systems
administrators and by some administrators of large
trial courts or groups of courts, exercises a broad
range of managerial responsibilities, under the gen-
eral policy supervision of the chief judicial officer of
the court or court system. These can include such
functions as planning, organizing, staffing, directing,
controlling and coordinating the court and its non-
judicial personnel. The second category of adminis-
trators has more restricted responsibilities for such
functions as calendaring, record keeping and statisti-
cal reporting, as well as for staff functions, including
supervision of non-judicial personnel, accounting,
space and equipment or data processing. The key
distinction between the two positions is the degree
of control over resources and personnel, and the
ability to initiate or implement major changes.

The lack of sufficient delegated authority for a
broader managerial role has been identified as one of
the important limitations of the current court admin-
istrator position in many courts. When court admin-
istrators were queried by NMS as to whether there
were any specific areas in which insufficient author-
ity was delegated to effectively administer the courts
under their supervision, 30 percent of all respondents
reported that this was a problem for them, and
identified a range of difficulties, generally associated
with lack of clearly defined authority over certain
categories of non-judicial personnel or functions.

The educational qualifications for the court admin-
istrator position, and the amount and type of in-
service training required, will clearly vary, depending
upon the scope of his authority and responsibilities.
Although these responsibilities will always be
broader for the state court system administrators
than those at the trial court level, there appears to
be wide variation among the latter category, as
illustrated by the results of our surveys and field
visits. Those courts which have assigned a limited
rule to their court administrators may have done so
for a variety of reasons, including reluctance of the
judiciary to relinquish some of their own authority
and control over court management, In patt, how-
ever, it may be assumed that Jack of professional
qualifications of personnel appointed to court admin-
istrator positions has been a contributing factor. To
this extent, a strengthening of existing training and
education programs—as well as of court administra-
tor selection criteria—can contribute to enhancement
of the court management function.
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Based on the premise that the desirable goal is to
““professionalize” the court administration function,
by providing current and future administrators with
a broad range of managerial, as well as technical or
administrative skills, the following priorities for train-
ing and academic assistance are suggested.

1. Pre-service court administrator programs. Our
survey findings have indicated that current court
administrators have very diverse educational and
work experience backgrounds and have equally var-
ied preferences concerning the most desirable aca-
demic preparation for future entrants into this occu-
pation. The major preferences are, however, for
either a law school degree or for a major in public
administration. In either case, existing undergraduate
programs provide little scope for specialization in the
field of judicial administration. Incumbents in court
administration positions hav: mainly acquired their
specialized knowledge and skills through on-the-job
experience and in-service training programs. On-the-
job training, however, is clearly insufficient if the
objective of training is to promote implementation of
new policies and procedures, rather than to perpetu-
ate existing practice. Reliance upon in-service train-
ing, alone, implies a substantial loss of time between
assumption of responsibilities and acquisition of
needed knowledge and skills. Moreover, workload
constraints often limit availability of key personnel
for courses lasting more than a few days, particularly
in small agencies.

These considerations point to the need for support
of graduate level residential judicial administration
programs for personnel planning to enter court
administration careers as well as for those employed
in more junior-level court positions. In view of the
diversified undergraduate background of prospective
entrants into such programs, course offerings and
curri¢ula should be adapted to individual needs.
Thus, lawyers will probably require greater emphasis
upon basic management courses, whereas public
administration majors will require more intensive
study in such subjects as court jurisdiction or admin-
istrative law.

2. In-service court administrator training. The
traditional objectives of in-service training programs
are to enable practitioners to maintain professional
competence in their field by keeping them informed
of new methods and approaches, as well as to
remedy any deficiences in their basic skills. The
latter objective has understandably, been given
greater emphasis, in view of the limited academic
preparation of most incuinbents in the field of judicial
administration. ‘
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One of the critical needs, suggested by our survey
findings, is to upgrade the technical skills of many trial
court administrators for performance of their most
urgent operaiional responsibilities. These include
such tasks &s the development of improved methods
of identifying backlog or delayed cases, improve-
ments in court statistics and records, and improved
methods of calendaring—all of which were cited by
40 percent or more of court administrators as i1 need
of change in their courts, or court systems. In
addition, our review of the contents f existing
residential programs, such as these offered by the
Institute for Court Management, suggests the need
for increased emphasis on certain marnagerial skills,
notably in the techniques for program review and
evaluation. The process of ‘‘change making’ re-
quires a better appreciation of research and evalua-
tion methodology than is common today. The latter
may not be immediately required by many adminis-
trators with limited current management responsibil-
ities, but can help to qualify them for a broader
management role, in the future.

In addition, the resource limitations of any com-
prehensive residential program indicate the need for
supplementation, through expanded regional training
services, on more advanced management topics than
are offered in the basic residential program. The
present ICM regional programs are largely aimed at
those administrators who do not, or cannot, attend
the residential program. While these are needed,
they should be supplemented by efforts to provide
more advanced iraining for ICM graduates.

3. Judicial training and orientation on court ad-
ministrators. The preceding recommendations have
focused on the training needs of the professional
court administrator. There is an equally important
requirement for training of judicial personnel who
are responsible for selection and policy supervision
of court administrators, as well as for those exercis-
ing direct administrative responsibilities. One of the
major barriers to more effective utilization of profes-
stonal court administrators, in many jurisdictions, is
the lack of familiarity by the judiciary with their
potential. In view of the extensive support by LEAA
of judicial training programs, it is recommended
these programs include seminars or workshops de-
voted specifically to the court administrator role, to
assist judges in properly defining position responsi-
bilities and in development of appropriaic selection
criteria.
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