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Witriam F Hytanp
ATTORNEY GENERAL ’ 609 292-4919

StaTE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
STATE HOUSE ANNEX
TRENTON, N.J. 08625

August 26, 1977

The Honorable Brendan T. Byrne
State House
Trenton, New Jersey 08625

Dear Governoxr Byrne:

I was extremely pleased to have represented you
at the final meeting of the Governor's Adult and Juvenile
Justice Advisory Committee on Standards and Goals when the
completed report was presented containing over three hun-
dred recommendations for improvements of the criminal
justice system in New Jersey. To bring together the leaders
from the criminal justice community around our State as well
as from private interest groups and concerned citizens over
a two year period and to draw together their best thinking
from diverse points of reference, arriving in large part at
consensus conclusions, seems to me to have been a significant
achievement. '

Your long-standing interest in the criminal justice
system and the need you perceived for a catalyst to initiate
a mechanism for change prompted the formation of the Advisory
Committee two years ago. Diligent and at times painstaking
research, spirited discussions, long hours of choosing lan-
guage to express clearly thoughts that needed wide under-
standing characterized the ingredients that achieved this
result.

As with any undertaking of this magnitude, its
findings are not entirely void of controversy. It was not
expected that all the recommendations would be adopted by
practitioners without question. The work will serve to
stimulate discussion, to establish benchmarks for measuring
progress, to set forth a broad plan for administrative and
legislative action that can have lasting salutary results
for our State.
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The many individuals who made contributions to
this effort are to be thanked and congratulated for a job
well done. I particularly single out four very busy people
who thought Standards and Goals important enough to exert
considerable time, effort and talent in leadership positions,
Joseph P. ILordi, Chairman, and subcommittee chairpersons
Judith Yaskin, Marcia Richman and Leon Trusty.

It is my hope, and I am sure that of the committee,
that the necessary steps can now be taken to proceed toward
implementation.

Sincerely yours,

G St

William F. Hyland
Attorney General

WFH/rmc
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PROSECUTOR
ANTHONY R. MAUTONE
FIRST ASSISTANT PROSECUTOR

June 24, 1977

The Honorable Brendan T. Byrne
State House
Trenton, New Jersey 08625

Dear Governor Byrne:

Since your appointment of the Governor's Adult and
Juvenile Justice Advisory Committee in October 1975, the
fifty-four members have been developing standards and goals
for the improvement of the criminal justice system in New
Jersey. At the Advisory Committee meeting of October 29,
1975, you directed us to examine the criminal justice system
in New Jersey and make recommendations for improvement. We
are pleased to present the completed document to you today.

Following the October 1975 conference, the Committee
was broken down into four sub-committees which have been
meeting regularly in order to complete the project. The
final product is a tribute to those persons who contributed
substantial time and effort in the preparation of this com-
prehensive study and report. The caliber and expertise cf
the people appointed by you to the Committee makes this
report a significant contribution to the future of our
criminal justice system.

Recognition should also be given to the many experts
in the criminal justice community who contributed their time
and efforts although not formal members of the Committee. We
were able to draw upon the knowledge and experience of these
people from institutions of higher education, the Courts,
State agencies, and public and private interest groups. With
their assistance, the Committee was better able to examine
the criminal justice system and draft standards and goals for
its improvement.
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At the present time, our society is experiencing
social change which is placing an extreme burden upon the
criminal justice system. It is our hope that these standards
and goals will stimulate an interest in improving the present
system and updating it to conform with today's needs. When
these recommendations are reviewed by members of the Legis-
lature and by the criminal justice community, it is hoped
that their adoption will enable New Jersey to remain a leader
in the criminal justice field.

JPL:sc
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3535 QUAKER BRIDGE RD,
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June 2l, 1977

The Honorable Brendan T. Byrne
State House
Trenton, New Jersey 08625

Dear Governor Byrne:

In response to the six volume study published by the National Advisory
Commission on Crimiral Justice Standards and Goals in January, 1973, New
Jersey was awarded a two year federal discretionary grant in April 1975,
to compare the national standards with New Jersey's jugtice system and where
applicable, recommend standards and goals for our justice system. Using the
national standards as points of reference, the 5l member Governor's Adult
and Juvenile Justice Advisory Committee appointed by you began deliberations
in October 1975.

I am most pleased to inform you that the resulting study not only meets
the original objectives of the project and your charge to the Advisory
Committee members to "develop standards and goals to improve the justice
system in our State" but, in my estimation, exceeds them. This is directly
attributable to the caliber of the committee members, their dedication and
enthusiasm for the tasks and the assistance and support afforded their
deliberations by the criminal justice system in the State.

Advisory Commiftee members, representing major criminal justice agencies,
public and private interest groups and private citizens, met at least once
a month, and many times more often, with frequent evening sessions in order
to complete the report. When additional information was required, expertise
was drawn from a network of liaison personnel and experts from criminal
justice agencies and organizations. The product of their efforts, 311 standards
and goals, details a blueprint for improving the effectiveness and efficiency of our
justice gystem.
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I would also like to comment on the staff, five professionals whose energy
and zeal matched that of the Advisory Committee members. Their burden was
substantial in coordinating Committee activities, exbensive research, articulating
the various points of view in the narrative sections, especially the problem
agsessment sections, and generally serving as the major resource for an under—-
taking this comprehensgive.

Respectfully,

Executlve Director
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FOREWORD

On OQctober 20, 1971, the Law Enforcement As-
sistance Administration appointed the National Ad-
visory Commission on Criminal Justice Standards
and Goals (NAC) to formulate for the first time na-
tional standards and goals for crime reduction and
prevention at State and local levels. After two years
of concentrated research, NAC issued some 500
specific standards and recommendations constitut-
ing a strategy to reduce crime and improve criminal
justice systems around the nation. To continue the
effort initiated by the National Advisory Committee,
LEAA developed a national strategy designed to
assist states in developing and implementing recom-
mended standards and goals.

The State of New Jersey, through the State Law
Enforcement Planning Agency (SLEPA) joined the
effort in October, 1873 by holding a Statewide Con-
ference on Criminal Justice Standards and Goals.
The conference was designed to give exposure to the
national standards and recommendations and to
investigate possibilities for improvement in New
Jersey’s criminal justice sysiem. The New Jersey
justice system was already in substantial agreement
with many of the national recommendations. How-
ever, conference participants, representing a cross
section of the State's justice system, favored further
development of standards and goals in New Jersey,
preferably through creation of a task force or com-
mittee.

Subsequently, the Governor of New Jersey an-
nounced his support for a combined State, local and
citizen effort to adopt standards and goals as a
means of improving the justice system. In response,
SLEPA applied for and received in early 1875 a two-
year LEAA discretionary grant. Funds totaling
$271,494 were awarded to support staff and materi-
als for this effort. The New Jersey standards and
goals process began in April, 1975 with the acquisi-
tion of a six-member staff to serve as a resource to a
committee to be appointed by the Governor.

A study plan was developed based on research
which detailed a comparison of the New Jersey sys-
tem with national standards and recommendations
and outlined areas needing improvement. Flow charts
were developed to pinpoint problem areas at each
step of the system.

On October 29, 1975 at a conference in North
Brunswick, the 54-member Adult and Juvenile Jus-
tice Advisory Committee appointed by Governor
Brendan T. Byrne was convened and officially
charged by the Governor with the responsibility of
examining the criminal justice system and where
necessary recommending standards and goals.
Membership in the Committee was drawn from all

segments of the adult and juvenile justice systent,
related social service agencies, citizen groups,
scholars and local government. Dr. Robert Knowiton,
Professor of Law at Rutgers University, was ap-
pointed Advisory Committee Chalrman. For reasons
of health, Professor Knowlton resigned shortly there-
after and Essex County Prosecutor Joseph P. Lordi
was appointed Chairman. o

At the October conference, the Advisory Com-
mittee was organized into four subcommittees, each
designed to reflect a cross section of the Committee
in an effort to facilitate interaction and rounded dis-
cussion and to ensure the compatability of recom-
mended standards. Subcommittees were assigned
specific areas to study, evaluate and draft standards
in response thereto. Subcommitiee |, chaired by
Judith Yaskin, was assigned the subjecis of court
organization; judicial selection, education and train-
ing; administration of corrections and victim assis-
tance. Subcommittee ll, chaired by Marcia Richman,
was.given responsibility for the entire juvenile justice
system covering pre-adjudication alternatives, com-
munity involvement in delinquency prevention, de-
tention and shelter care, judicial process, disposi-
tions and corrections. Chaired by Leon Trusty, Sub-
committee |l was assigned organization of police
services, police role, community crime prevention
and police personnel. Subcommittee IV, under the
leadership of Joseph P. Lordi, assumed responsibility
for pretrial processing, trial preparation, prosecution
and defense, sentencing, parole and probation.

Subcommittees met on a monthly basis to discuss
assigned topics, review related material and formu-
late standards. To facilitate subcommittee delibera-
tions, staff prepared analyses of relevant problems;
comparisons of New Jersey laws, administrative reg-
ulations, policies and practices with various national
standards and recommendations and drafted stan-
dards. Standards proposed by such groups as NAG,
American Bar Association, American Correctional
Association, lInstitute of Judicial Administration/
American Bar Association Joint Study Commission,
National Advisory Gommittee Task Farce on Juvenile
Justice and Delinquency Prevention, National
Councit on Crime and Delinquency and the U.S,
Department of Health, Education and Welfare were
consulted. Reports, statistics and research from
criminal justice agencies in the State and around the
nation were compiled by staff for use in subcommit-
tee deliberations, In addition, each subcomntittee
was assistedby a core of liaison representatives from
State and local criminal justice agencies. Recognized
experts and scholars in the various fields of con-




centration also assisted subcommittee efforts, Ap-
proximately 250 interested and concerned practi-
tioners and citizens contributed directly to the New
Jersey standards and goals process.

Upon completion of study and formulation of stan-
dards in each topic area, subcommittee reports were
presented to the Advisory Committee as a whole at
adoption conferences. During such conferences,
subcommittee members presented their findings and
standards, dicussions were held and the standards
were adopted by the Committee with the understand-
ing that, where necessary, standards would be re-
considered in light of recommendations made at the
conferences.

The accompanying narrative reports, which were
prepared by staff to assist the subcommittee in its
study of assigned areas and to aid the Committee in
understarnding the deliberations and recommenda-
tions of each subcommittee, were not voted on by the
Committee as a whole. Committee members were
given the opportunity to review, comment and recom-
mend changes to narrative sections although several
chapters were approved by the individual subcom-
mittees responsible for those areas.

Adoption conferences were held in March 1976,
October 1976 and March 1977. On June 23, 1976,
the Advisory Committee met as a whole, not for
the purpose of adopting standards but to discuss the
progress of the Committee and exchange ideas. In-
formal subcommittee work sessions were also held.

On May 2, 3 and 16, 1977 open meetings were
held at SLEPA for the purpose of presenting and
discussing separate opinions and dissents and to
provide Committee members with a final opportunity
to recommend changes in the narrative sections,
Subcommittee chairpersons also met in an attempt to
eliminate conflicts in the report. Conflicts and con-
tradictions were worked out where possible and in
most instances, subcemmittee chairpersons were
. able to arrive at acceptable compromises. Only one

.conflict could not be resolved regarding the creation
of a separate versus a combined paroling authority
for adults and juveniles.

This document, entitled Standards and Goals for

the New Jersey Criminal Justice System, which
embodies 311 standards and over 225 pages of
narrative, constitutes the final report of the Gov-
ernor’s Adult and Juvenile Justice Advisory Com-
mittee. At the concluding conference on June 24,
1877, this report was presented to Attorney General
William F. Hyland who accepted it on behalf of Gov-
ernor Byrne.

Document Format

In keeping with the Advisory Committee’s treat-
ment of the adult and juvenile justice systems as
separate entities, this document is organized into
Adult Criminal Justice System and Juvenile System
sections. Standards for each system are presented
at the beginning of each section to highlight their
importance and for ease of reference.

Following the standards are the narrative chapters,
arranged tc simulate as much as possible the
chronological flow of the criminal justice procass.
Each narrative chapter contains an introduction out-
lining the subject, followed by a problem assessment
which identifies relevant difficulties and problem
areas needing improvement. The section entitled
"New Jersey’s Status in Comparison with the Na-
tional Standards” is an analysis of existing New Jersey
law, regulations and practices in light of various
national recommendations. Each chapter concludes
with a commentary section which expresses the
intent of the Commiittee in recommending its specific
standards and proposals, identifies major areas of
debate during subcommittee deliberations, clarifies
certain concepts embodied in the standards and in
some cases offers suggestions for im»nlementation.
The Victim Assistance and Community Crime Preven-
tion chapters also include Supporting Methodology
sections which recommend criteria and strategies
considered important for implementation but not
appropriate for inclusion in the standards.

All separate statements and dissenting opinions of
Advisory Committee members are included in the
appendices to this report. Tables of court rules,
statutes and court cases are also aitached for ref-
erence purposes.
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STANDARDS FOR THE
ORGANIZATION OF POLICE SERVICES

Standard 1.1 Organization of Municipal
Police Services

Every municipal government shouid provide com-
plete and competent police service through an or-
ganizational structure that most effectively and effi-
ciently meets its- responsibility. The Legistature
and State and county level agencies should support
development of efiective and efficient organization
of police services.

1. Legislation should mandate that at a minimum
every municipality provide for or have access to a full
range of police services, 24 hours a day, seven days
a week.

2. Legislation stould mandate that every muni-
cipality unable to provide 24-hour, seven days a
week patrol serviciz shouid arrange for patrol ser-
vices by formal agreement or contract with another
municipality or county agency.

3. Legislation should provide for countywide or
regional investigative and support services for each
municipality not providing such services. Such ser-
vices should include but not be limited to:

a. Dispatching services.

b.  Investigators for areas such as violent, prop-
erty, white collar, narcotics and organized
crime,

c. Tactical and conflict management units.

d. Crime analysis and criminal information sys-
tems. ‘

e. Crime prevention-target hardening specialists.
(See Community Crime Prevention Standard
4.6)

Basic and in-service training.

Physical evidence technicians.

Police legal advisors.

Maobile laboratories.

Juvenile aid officers. (See Pre-Adjudication
Alternatives Standards 1.1-1.6.)

All police agencies that do not have the frequency
of need and financial resources to hire and ade-
quately train specialists should rely on a countywide
or regional law enforcement agency. to provide in-
vestigative and support services, The Legislature and
State level agencies should ensure that these ser-
vices are provided in a manner that is responsive
to the needs of each municipality on an on-call as
needed basis and within a reasonable period of time.

— - Ta

* See Community Crime Prevention Standard 4.6.

Standard 1.2 State Financial ASsistance
for Areawide Police Services

State level financial assistance should support
delivery of patrol services hy municipalities or com-
binations of municipalities, with investigative and
other support services provided by countywide or
regional agencies. Financial assistance should pro-
vide start-up funds for;

1. Regionalization of specific police services: the -
creation of county (or multi-countywide) investigative
or support service (as listed in Standard 1.1) sys-
tems.”

2. Total consnludatlon of local pohce services; the
merging of two or more police agencies to provide
24-hour, seven days a week police services.

3. Partial consolidation of police services: the
merging of specific functional units of two or more
agencies such as patrol, investigative or support
services.*

4. Contracting for total police services: the pro-
vision of all police services by contract with another
government (city with city, city with county, county
with county, county with city, or county with state).

5. Contracting for specific police services: the
provision of limited police services by contract with
another police or criminal justice agency.

Municipalities and counties should receive tech-
nical assistance grants for studying the feasibility
of combining or contracting police services. In-
state technical assistance capabilities should be
developed instead of relying on out-of-state con-
sultants.

State financial assistance should be provided to
facilitate consolidation, contracting and regionaliza-
tion of police services for the following costs:

1. Extraordinary ‘administrative and -operating
costs incurred by the newly formed police agency as
a result of implementation of a joint program, con-
tract or consolidation.

2. New services hot previously provided or addi-
tional cost of services resulting from a Jomt program,
contract or consolidation.

3. Equipment or supply change over.

4. Increases in personnel.



Standard 1.3 Commission on Local
Police Services

Legisiation should be enacted to establish a Com-
mission on Local Police Services (COLPS) to im-
prove the effectiveness and efficiency of the iocal
police agencies. The membership of COLPS should
include the Attorney General as chairman, the Super-
intendent of State Police; representatives chosen by
the membership of the New Jersey Association of
Chiefs of Police, Police Administrators of the State of
New Jersey, the New Jersey State Patrolmen’s Bene-
volent Association, Inc., the New Jersey State
League of Municipalities, New Jersey Association of
Chosen Freeholders, the New Jersey State Lodge
of the Fraternal Order of Police, the criminal justice
professors at New Jersey c¢olleges and the New Jer-
sey Association of Criminal Justice Planners; a rep-
resentative of a minority group, a woman's group and
at'least two public groups.

COLPS shouid appoint an executive secretary or
director to supervise the creation of COLPS and to
administer the daily activities of the COLPS staff.
The staff of COLPS should be composed of a perma-
nent staff assisted by part-time advisors, consultants
gnd specialists who operate on an on-call as-needed
basis. The Commission should avoid giving perma-
nent fufl-time status to staff for studies and projects
which are short-term in duration. The COLPS perma-
nent staff should have a broad variety of educa-
tional and work experience backgrounds in areas
such as poiice recruitment, selection, training, ad-
ministration and supervision; behavioral science; re-
search methods; modern management and adminis-
tration technology; practice of criminal law
and drafting legistation. COLPS should utilize the
experience and resources of State level agencies
which provide services to local police agencies hy
consolidating the appropriate functions and person-
nel under one Commission.

COLPS!' should be in the organizational structure
of the Department of Law and Public Safety as repre-
sented below:

tThe Commission should enjoy divisional status within the De-
partment of Law and Public Safety,

The Commission should have policy-making and ad-
visory authority in the establishment of standards for
police services, COLPS should have four bureaus
with the following responsibilities:

1. A planning and research bureau to:

a. Review existing and proposed criminal
statutes and other laws affecting police
agencies and commenting to the Legisla-
ture on their appropriateness, enforceabili-
ty, clarity and ambiguity.

h. Develop in cooperation with local police
agencies interjurisdictional crime control,
crime prevention, order maintenance and
mutual aid plans.

c. Represent the interests of local police
agencies, upon request by them, before
State agencies.

d. Facilitate coordination of federal and State
agency activities which provide assistance
to local police agencies including the De-
partment of Transportation, State Law En-
forcement Planning Agency, Department of
Health, Department of Defense, Depart-
ment of Civil Service and Division of State
Police.

e. Develop a statewide communication plan.
Initiate through specific local police agen-
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cies innovative demonstration projects in-

areas such as police tactics, strategies,
methods and procedures.
2. A Police Personnel Standards Bureau to:

a. Carry out the Police Training Commission’s
present training functions.

b. Implement the police personnel standards
as outlined in the Governor's Adult and
Juvenile Justice Advisory Committee Stan-
dards on Police Personnel.

c. Develop a statewide Training Master Plan
aimed at providing all police personnel with
necessary basic, in-service, specialized
and management training. The plan shouid
project the facilities and training psrsonnel
necessary to implement the plan.

Department of L.aw and Public Safety
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3. An Operational Standards Bureau to establish
minimum and optimum standards for:

a. Providing regional police services.

b. The level and quality of police services.

c. The delivery of patrol and specialized ser-
vices. ‘

d. Defining roles and duties of police agen-
cies and police officers.

e. Equipment.

f. Policy and procedure manuals.

4. A Technical Assistance and Management Con-
sultation Bureau to provide:

a. Consultation for long range department-
wide administration, operations, manage-
ment and feasibility studies.

b. General technical assistance in developing
and implementing plans dealing with speci-
fic problems.

c. Technical assistance for implementation of
standards.

Standard 1.4 WMinimum and Model
Standards for Police Services

The Commission on Local Police Services should
establish both minimum and model standards for the
delivery of police services in New Jersey.

Minimum standards should be mandated to ensure
that. citizens throughout the State receive uniform
police services consistent with the following:

1. Every municipality should be covered by 24-
hour, seven days a week patrol services provided by
full-time police officers who meet State standards
for selection and training.

2. Every municipality and municipal police agency
should have access to 24-hour investigative and
other services to support patrol activities by either a
local, countywide or regional agency. (See Standard
1.1.)

3. Every police agency should allocate personnel
based on a written plan which includes information
from crime analysis, workload analysis and a survey
of community needs.

4. All police agencies should meet minimum
statewide standards for recruitment, selection, basic
and in-service training and promaotion of police per-
sonnel. (See Police Personnel Standards.)

—

* Model standards should be developed for all aspects of police
work including but not limited to: personnel, recruitment, selec-
tion, training and promotion; management and administration;
policies and procedures; police/community physical planning;
command and control planning; cooperation and coordination
between police agencies and other elements of the criminal
justice system; specialized functions such as juvenile opera-
tions, investigations, crime analysis, crime prevention and
evidence technicians; police agency size based on demo-
graphic data, crime rate and calis for police service; use of pro-
fessional expertise from the medical, business, educational
and behavioral science fields.

5. Every pofice agency should develop a policy,
procedure and rule manual consistent with minimum
statewide standards. (See Police Role Standards.)

Mode! standards should be developed to increase
the effectiveness and efficiency of police agencies
above minimum standards. Police agencies should
be encouraged to achieve these standards through
financial and technical assistance to facilitate their
implementation *

Standard 1.5 Implementation and
Enforcement of Police Standards

Implementation of minimum standards. {as dis-
cussed,in Standard 1.4) should be the responsibility
of the administrative head of each police agency and
all. municipal and county governments or relevant
governmental units,

COLPS should monitor on a continuous basis the
implementation .of both minimum and model police
standards. At least annually COLPS should issue
reports on the compliance of municipal, county and
regional law enforcement agencies.

1. Advisory reports should be issued to each po-
lice agency, chief executive of the respective munici-
pal government and governmental body indicating
areas in which they are in compliance and noncom-
pliance with minimum and model standards.

2. Advisory reports on each police agency's level
of compliance with minimum and model standards
should be issued to the mass media covering that
agency's jurisdiction.

Police agencies which meet minimum standards
should be certified by COLPS. The certification pro-
cess should operate as follows:

1. All existing police agencies should receive tem-
porary certification untit COLPS evaluates their com-
pliance with statewide minimum standards for police
service.

. 2. Once evaluated COLPS should either recertify
the agency or issue a notice of noncompliance with
a reasonable time limit for compliance.

3. A report on noncompliance should be forward-
ed to the Attorney General for appropriate action,

4. Any municipality seeking to establish a police
agency should be required to submit a plan and
time table for achieving compliance with minimum
standards to COLPS befare receiving temporary
certification.

5. Every police agency should be recertlfled at
least every five years.

Funding for police agencies should be contingent
upon compliance thh minimum standards for police
services.




POLICE PERSONNEL STANDARDS

Standard 2.1 General Principle of Police
Personnel Standards

The objective of a police agency is not only to en-
force the law but to maintain order. Order mainten-
ance requires an officer to possess the ability to
manage conflict rather than suppress it. Effective
conflict management* is facilitated when police
officers are properly educated, selected, trained
and rewarded for performance.

Effective and efficient police work requires police
officers who are emotionally stable, intelligent, rep-
resentative of the community to be policed, of good
character and who possess an understanding of:

1. - The dynamics of human behavior,
2. The cultural characteristics of groups living
and working within-the community.

3. The social and psychological needs of people.
4. Human emotions in a time of crisis.

Standard 2.2 Authority to Establish Uni-
: form Statewide Personnel Standards
for Police Officers

Legislation should be enacted to expand the au-
thority of the Police Training Commission (PTC) or to
establish a Commission on Local Police Services
(COLPS) to encompass the establishme *t of uniform
statewide standards for the recruitment, selection,
education, training and promotion of police person-
nel which should be implemented by the Department
of Civil Service and all police agencies. Within
COLPS or the PTC there should be a Police Personne!
Standards Bureau (PPSB). This legislation should
mandate that:

1, For membership of the Commission see Or-
ganization of Police Services Standard 1.3.

2. The PPSB should have (or utilize the services
on a contract basis of) qualified staff with experience
in police selection theory and practice, psychiatric
and psychological testing, mental ability and physi-

Conflict management is the application of nonauthoritarian
police techniques during interpersonal and group conflicts
which results [n reductions of hostilities and provides disputants
with alternatives to conflict rather than an escalation to vio-
lence. assault, injuries, death and/or arrests.

All police agencies not covered under this Act should endeavor
to meet these standards.

2The Department of Civil Service could be commissioned to
validate tests and develop scoring systerns for use by all New
Jersey police agencies,

cal ability testing, modern personnel administration,
behavioral science and research methods, education
and training, recruiting, modern management and
administration technology and personnel with police
experience. :

3. The PPSB and all the personnel standards con-
tained herein shouid apply to all police agencies
presently covered under the Police Training Act.?

4. The PPSB should establish and periodically up-
date statewide uniform standards for recruitment,
selection, education, training and promotion of police
officers which are job-related and consistent with
Federal Equal Employment Opportunity Commission
(FEEOC) guidelines.

5. The PPSB should validate, through the use of
proven research methods, the recruitment, educa-
tion, selection, training and promotion standards to
ensure that they are job-related and consistent with
FEEOC guidelines.

6. The PPSB should validate or assemble a group?
to validate physical, mental ability and psychological
tests for determining the qualifications of police ap-
plicants which have been developed by nationally
funded study groups. When valid tests cannot be
found, the PPSB should develop or commission to
be developed validated tests for use by police agen-
cies throughout the State. (See Standard 2.8.)

7. The PPSB should validate or assemble a group?
to validate nationally developed ability and aptitude
tests for determining the qualifications of police offi-
cers for promotion and selection for specialized
functions. }f nationally developed tests cannot be
found the PPSB should develop or commission a
study group to develop validated ability and aptitude
tests for use by all police agencies in New Jersey.
(See Standard 2.22.)

8. The PPSB should develop or assemble a study
group? to develop for use by all police agencies in
the State a valid scoring system based on physical,
mental, psychological, background and achievement
characteristics to be used in ranking the qualifica-
tions of police applicants. (See Standard 2.8.)

9. The PPSB should develop or assemble a study
group? to develop job-related scoring systems for
ranking the qualifications of police officers for pro-
motion or assighment to specialized functions. (See
Standard 2.21.) '

10. The PPSB should provide technical assistance
services to local police agencies for implementing
standards for recruitment, education, selection,
training, promotion and management.

11. The PPSB should ensure that the standards
are met by irispecting for local compliance and cer-
tifying as competent to exercise police authority only
those police officers who have met mandated selec-




tion and training standards.

12. Funds should be appropriated to enable the
PPSB to acquire the needed staff and provide techni-
cal assistance and financial incentives for implemen-
tation of standards established by the PPSB.

The Legislature should abandon its practice of
passing special legislation which waives selection re-
quirements for individua! police applicants who do
not meet minimum selection standards. All police
agencies should meet or exceed the police personnel
standards established by the Governor's Adult and
Juvenile Justice Advisory Commission on Criminal
Justice Standards and Goals and the PPSB.

Standard 2.3 Financial Incentives to
Police Agencies for Compliance
with Police Personnel Standards and
State Financing of Police
Academies

The State of New Jersey should, by 1980, reim-
burse every local police agency which meets the
minimum recruitment, selection, education, training
and promotion standards for at least 25% of the total
funds expended by the agency in payment of all sala-
ries for a period of at least two years after initial com-
pliance is determined.

Every police agency should be reimbursed by the
State of New Jersey for 100% of the salary of police
officers while attending training academies or be
provided with appropriate financial incentives for
every police employee’s satisfactory completion of

any State mandated and approved police training
program.

Every police agency should be reimbursed or pro-
vided by the State of New Jersey with start-up
funds for implementation of recruitment, selection
and promotional standards for a period not to excead
two years unless it is demonstrated that the program
requires more than two years for implementation,

Standard 2.4 General Police Recruiting

Every police agency should ensure the availability

of qualified applicants to fill police officer vacancies
by aggressive recruitment efforts.

1. The police agency should administer its own
recruitment program.

a. The agency should assign to specialized
recruitment activities employees who are
thoroughly familiar with the policies and
procedures of the agency and with the
ideals and practices of professional law
enforcement.

b. Agencies without the expertise to recruit
police applicants successfully should seek
expertise from the Department of Civil

Service or form cooperative perscnnel
systems with other police agencies that are
likely to benefit from such an association.
Every police agency, however, should re-
tain administrative control of its recruit-
ment activities.

2. The police agency should direct recruitment
exclusively toward attracting the best qualified can-
didates. in so doing it:

a. Should make college-educated applicants
a target of recruitment efforts,

b. Should concentrate recruitment resources
according to the agency’'s need for person-
nel from various ethnic backgrounds.

¢. Should concentrate recruitment resources
on attracting females into  applying for
positions as sworn police officers.

d. Should seek individuals with an ability to
speak a language spoken by a sizeable
portion of the community or who are famili-
ar with the people and culture of the com-
munity acquired by living in the community.

3. Every police agency immediately should en-
sure that it presents no artificial or arbitrary barriers
—cultural or institutional—to discourage qualified
individuals from seeking employment or from being
employed as police officers. Affirmative action pro-
grams that seek to recruit minorities should be de-
veloped regardless of the ethnic make-up of the
community and should at least attempt to provide an
ethnic make-up in each police agency which
reflects the ethnic composition of the community to
be served. The PPSB should provide technical assis-
tance to police agencies in-the development of affir-
mative action programs. The affirmative action pro-
gram should ensure an adequate pool of qualified
minority applicants.

a. Selection, training, promotion and salary
policies are not discriminatory.

b. Career paths for women and minorities
should allow each individual to attain a
position classification commensurate with
his/her particular degree of experience,
skill and ability.

c. Separate police organizational entities
composed solely of women should be
abolished except those which are identified
by function or objective, such as a female
jail facility within a multi-unit police organi-
zation.

4. Every police agency should immediately en-
sure that there exists no agency policy that discour-
ages qualified women from seeking employment as
sworn or clvilian personnel or prevents them from
realizing their full employment potential.

5. To facilitate the recruitment of women and
minorities police agencies should ensure that:

6. Where the pool of college-educated, ethnic
and female applicants does. not elicit qualified-appli-




cants, intensified recruitment programs shouid be
implemented to create larger pools of such appli-
cants,

7. The police agency and Department of GCivil
Service should seek professional assistance—such
as that available in advertising, media and public
relations firms —to research and develop increasing-
fy effective recruitment methods.

8. The police agency and Department of Civil Ser-
vice should evaluate the effectiveness of all recruit-
ment methods continually so that successful
methods may be emphasized and unsuccessful ones
discarded.

Standard 2.5 Police Salaries

Local government should establish and maintain
salaries that attract and retain qualified personnel for
police work. Police salaries should reward the pro-
ductivity of police officers on an individual basis.

1. Every local government should establish an
entry-level sworn police personnel salary that en-
ables the agency to compete successfully with other
employers seeking individuals of the same age, in-
telligence, abilities, integrity and education.

2. Every local government should establish a wide
salary range within its basic occupational classifi-
cation, with the maximum salary sufficient to retain
qualified personnel by providing them with the oppor-
tunity for significant salary advancement without
promotion to supervisory or management positions.

3. Every local government should establish a
salary review procedure to ensure the automatic
annual adjustment of police salaries to reflect the
prevaliling wages in the local economy and to meet
the competition from other employers. The criteria
applied in this annual salary review procedure
should not be limited to cost of living increases, aver-
age earnings in other occupations or other economic
considerations which, applied in isolation, can inhibit
effective salary administration.

4. Every local government should establish a suf-
ficient salary separation between job classifications
to provide promotional incentives and to retain com-
petent supervisors and managers,

5. Every local government should provide its po-
lice agency's chief executive with a salary that is
commensurate with the responsibility of the office.

6. Every local government should establish within
its salary structure a merit system that rewards
demonstrated excellence in the performance of
assigned duties.

Standard 2.6 Police Selection
Standards

The PPSB should establish and periodically update
statewide uniform standards for the selection of

10

police officers. The Department of Civil Service and
all police agencies should implement those stan-
dards. Selection standards should be job-related

.and consistent with Federal Equal Employment Op-

portunity guidelines. The standards should cover the
following criteria:

1. Character, with consideration given to the re-
sponsibilities of police officers; the need for pub-
lic trust and confidence in police personnel; con-
temporary conceptions of acceptable behavior
and mores of differing communities; activities of
police candidates prior to application for police
service which would indicate potential weak-
nesses in character which may be exploited by
criminal elements or predispose a candidate to
participate in illegal or unethical conduct; defin-
ing N.J.S.A. 40A:14-22 by listing the types of
crimes for which candidates should be disquali-
fied under the moral turpitude provision and elu-
cidating what is considered good moral charac-
ter.

2. Personality profile, with consideration given to
the need for personne! who are psychologically
healthy and capable of enduring emotional stress.

3. Education, with consideration given to the mental
skills and knowledge necessary to perform the
police function properly.

The PPSB should validate the selection standards
through the use of proven research methodologies.

Standard 2.7 The Selection Process

Legislation should be enacted mandating every
police agency to employ or utilize other agencies or
departments to employ a formal process for the
selection of police officers which meets minimum
uniform statewide standards established by the
Police Personnel Standards Bureau (PPSB). This
process should include a written test on mental abili-
ty .and aptitude, an oral interview, a physical exam-
ination, a psychological examination or test and an
in-depth background investigation prior to appoint-
ment.

1. All tests and examinations should be job-
related and consistent with Federal Equal Employ-
ment Opportunity Commission guidelines.

2. Police departments that can allocate manpower
and resources to a comprehensive police selection
process should administer these tests and examina-
tions under the supervision of qualified personnel, If
a police department cannot allocate resources for a
comprehensive selection process, examinations and
tests should be administered on a regional basis by
an agency with statewide jurisdiction such as the
Department of Civil Service or by police training
academies. Similarly, background investigations
should be performed by the county prosecutor's
office only if the police agency does not have suffi-
cient resources.



3. All personnel who administer and interpret ex-
amination results should be trained and certified for
this function by the PPSB or the Department of Edu-
cation.

4. A random sample of tests and examinations
which require interpretation should be annually audit-
ed to ensure proper interpretation of resuits and pro-
vide feedback on the performance of test adminis-
trators for the purpose of identifying needs for future
training of test administrators and their recertifica-
tion.

5. Scoring systems for ranking the qualifications
of each police applicant should inciude character-
istics such as test scores, educational achievement,
ability to communicate with a sizable portion of the
community and knowledge of the community's cul-
ture.

Standard 2.8 Development and
Validation of a Selection Scoring
System

The PPSB should assemble a competent group
of police practitioners in cooperation with the De-
partment of Civil Service, behavioral scientists and
personnel administrators to validate nationally funded
selection scoring systems or research, develop and
validate a selection scoring system which balances
physical, mental, psychological and achievement
characteristics and background factors that are re-
liable and valid predictors of police officer perfor-
mance for use by all appointing authorities respon-
sible for selecting police officers. Background fac-
tors should include the ability to communicate with a
sizable portion of the community and knowledge of
the culture, mores and people in the community to be
policed gained by living in the community. This group:

1. Should identify those characteristics that are
valid and reliable predictors of a police applicant’s
value—to self, the police agency and the public—as
a police officer.

2. Shouid determine the relative values of charac-
teristics such as education level, aptitude test
scores, psychological test scores and background
factors and levels within characteristics, as predic-
tors of police officer performance and should develop
a system for representing these values numerically
and combining them to arrive at a score.

3. Should recommend for various types of police
agencies operating under various conditions the
minimum qualifying scores that validly and reliably
predict performance that warrants hiring and provide

* The definition of a qualified psychologist is a psychologist li-
censed by the New Jersey Board of Psychological Examiners,
To be licensed, a psychologist must have a Ph.D. in psychology,
two years of supervised training and take a written and oral
examination.
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any technical assistance necessary for the agency to
validate these scores and the criteria on which they
are based.

Standard 2.9 Development of Job-
Related Ability and Personality
Inventory Test for Police Applicants

The PPSB should assemble a competent group of
police practitioners and behavioral scientists to vali-
date nationally developed psychological tests and
personality profile inventories for use by all police
agencies or the Department of Civil Service for
screening police applicants. The Department of
Civil Service should continue to expand the criteria
included on Civil Service tests for measuring the
rnental abilities and aptitude of police applicants.
The application of nationally developed police appli-
cant mental ability and aptitude tests should be
studied by the Department of Civil Service and/or
the PPSB and a competent group of police practi-
tioners to determine their validity in testing New Jer-
sey police applicants, New Jersey should develop
mental ability and psychological tests only if national
studies have been proven to be invalid, The tests and
personality profile inventories should be job-related
and consistent with FEEOC guidelines.

1. The research should identify the personality
profile, miental skills, aptitude and knowledge neces-
sary for successful performance of various police
tasks. The research should include a random sample
of minority and female police officers as well as a
random sample of the police population as a whole.

a. The functional complexity of the police mission
should be defined specifically, following-a com-
prehensive analysis of the police tasks which
involves police officers and a random sample
of the civilian population of New lersey in the
process;

b. Various mental skills, knowledge levels and
personality profiles should be defined and
matched to the police function.

2, Based on results of this research, tests or
test models and personality profile norms should
be developed and validated to determine reliably
whether an applicant is qualified to perform the tasks
of the position applied for.

Standard 2.10 Psychological Testing
Examinations and Observations

Legislation should be enacted mandating that all
police applicants be psychologically screened 1o
determine whether they are emotionally stabie and
capable of performing under stress. The proceéss of
psychological screening should include the following
elements:

1. Every police department must utilize the ser-
vices of a qualified psychologist* certified to examine




police candidates prior to appointment. The New
Jersey Board of Psychological Examiners should de-
termine which psychologists are qualified to psycho-
logically examine and test police applicants and cer-
tify only those psychologists to perform psychological
screening of police applicants. It is preferred that
psychological crganizations, institutes or clinics ad-
minister psychological examinations on a regional
basis. Psychological examiners should be periodi-
cally recertified based on performance evaluations
by the PPSB.

2. The PPSB should periodically determine the
effectiveness of psychological screening by com-
paring the recommendations of psychological
screeners with data provided by police agencies con-
cerning the performance of police officers who have
been screened. The PPSB should query police agen-
cies concerning the effectiveness of psychologists
in examining police candidates and pass this infor-
mation on to the New Jersey Board of Psychological
Examiners.

3. As an alternative to each police agency hiring
its own psychologists, a pool of qualified psycholo-
gists should be provided at regional centers by the
State on an as-needed basis.

4. In those cases where a psychologist rates a
candidate as marginal or possessing potential emo-
tional problems which may surface under acute or
chronic stress, the candidate should be examined
independently by another psychologist and a joint
evaluation filed.

5. Psychological tests can be administered and
scored by laypeople if purely objective in nature but
all interpretations of tests and examinations should
be performed by qualified, certified psychologists.

6. Psychological tests and examinations for po-
‘lice officers which are validated and job-related
should be used on a uniform basis throughout the
State, but until such tests and examinations are de-
veloped existing tests and examinations should be
used.

7. Psychological tests should be administered
while police recruits are attending police academies.

8. During a police recruit's probationary period of
employment, which should be at least one year, field
training officers and supervisors should rate recruits
on their ability to handle emotional stress and their
general behavior and demeanor while performing
police duties.

9. Every police agency should establish proce-
dures and guidelines for evaluating a recruit's ability
to perform under stress and general behavior and de-
meanor while performing police duties or utilize pro-
cedures and guidelines developed by the Police Per-
sonnel Standards Bureau.

10. Police recruits who are rated as having poten-
tial psychological problems during the probationary
period of employment or while attending a police
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academy should be re-examined by a qualified psy-
chologist.

11. Police applicants, trainees or probationary re-
cruits who are not certified by the Police Personnel
Standards Bureau as qualified to perform police work
for psychological reasons, should have the right to
appeal the decision to the Department of Civil Ser-
vice's Medical Review Board or a similarly composed
board.

12. Funds should be appropriated to reimburse
each police agency for the cost of psychological ex-
aminations.

Standard 2.11 Oral interviews

Every applicant for a position as a law enforcement
officer should be subjected to an oral interview by a
panel of three individuals prior to appointment. Inter-
view panels should be frequently reconstituted and
composed of a representative of the community to
be policed, the police agency and local government.
Ora! interviewers should receive at least two hours of
training in proper interview technique and procedure
prior to taking part in oral interviews. The panel
should rate the candidate on a number of factors and
issue a recommendation to the employer for hiring
or not hiring the applicant.

The PPSB should develop and pronisuigate a stan-
dardized process and series of questions to be used
by all police agencies to elicit responses which will
enable oral review panels to rate a candidate on
several characteristics which cannot be discovered
by testing and background investigations. The char-
acteristics to be reviewed and questions asked by
oral review panels should be consistent with FEEOC
guidelines. The PPSB should define those charac-
terisics and include those which are appropriate in
the standardized interview process.

Standard 2.12 Background Investi-
gation

Legislation should be enacted mandating that the
background of all applicants for positions as sworn
police officers be investigated. Each appticant after
initial physical performance, mental ability and psy-
chological testing who is being seriously considered
for a position as sworn police officer, should receive
a comprehensive background investigation, The
background investigation should determine whether
applicants have character consistent with the follow-
ing criteria: honesty, reliability, adaptability, indus-
triousness, motivation, respect for authority and con-
temporary morality.

Background investigations should involve the fol-
lowing procedures:

1. A questionnaire completed by applicants cov-
ering their personal, social, marital and familial
relationships; financial, educational, residential, cri-
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minal, health, employment and military history; and
their citizenship.

2. Information on the questionnaires should be
verified through personal and telephone interviews
with the applicant and people associated with the ap-
plicant such as employers, classmates. teachers,
neighbors and landlords.

3. Personal records should be presented by the
applicant such as birth and marriage certificates,
annulment and divorce papers, unemployment
records, military discharges, driver's license and
automobile registration.

4. Fingerprints should be obtained and checked
with local, State and federal law enforcement agen-
cies to verify criminal history.

5. All applicants should have access to the com-
plete record of a background investigation within ten
days after it is requested.

Applicants should receive only one background
investigation regardless of the number of New Jersey
law enforcement agencies they apply to for employ-

“ment. Information obtained through background in-

-

vestigations should be stored by the police agency
that performed the investigation for a period not to
exceed five years. The information should not be
placed in computer form.

The names of all applicants on whom ba.kground
investigations have been performed and the agency
that administered the investigation should be main-
tained in a file by the PPSB. Before a police agency
investigates the background of an applicant it should
contact the PPSB to determine whether an investi-
gation has been conducted in order to avoid dupli-
cation. Each agency seeking to obtain the record of
a background investigation should update the record.

Comprehensive background investigations shouid
be administered by police departments enly when
they can allocate sufficient manpower to expend
an average of 40 hours per applicant for investiga-
tion. Agencies for which adequate resources do
not exist for administering comprehensive back-
ground investigations should utilize the services of
the County Prosecutor’s Office.

All personnel invelved in investigating back-
grounds of police applicants should receive training
in:

1. Procedures and standards for investigating police
applicant's backgrounds.
2. Skills and techniques of interviewing.

Standard 2.13 Review of Selection
Decisions

Every police agency should select the best quali-

Police authority as referred to herein includes enforcing the
laws and ordinances of the State and municipality, keeping the
peace, carrying a weapon and using force if necessary to ful-
fill these dutles.
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fied applicants for positions as police officers. Appli-
cants should not be disqualified for a position as po-
lice officer on the basis of non-job-related factors
such as race, color, creed, sex, religion, national ori-
gin or political affiliation.

Every police agency should develop written policy
to be disseminated to the public concerning stan-
dards and procedures for selecting police officers.
The policy should include a procedure for informing
police applicants concerning the reasons for which
they were not hired and methuds for appealing seiec-
tien decisions.

1. Police applicants who are rated as qualified or
unqualified for employment for any reason should
be notified in writing. Those who are rated as un-
qualified should be notified as to the reasons for dis-
qualification within ten days of disqualification,

2. The applicant should be afforded the opportu-
nity to appeal the decision if the applicant determines
that the decision was based on incorrect information
or discrimingtion.

3. Appeals should be reviewed by an impartial
three-mermber board composed of a representative
from the PPSB, local police agencies and the public
sector,

4. The appellant should have the opportunity to ke
represented by counsel and present evidence and
testimony concerning the candidate's qualifications
at a review hearing.

5. The review board should decide on the merits
of each case and make a recommendation to the
hiring agency. The decision should not be binding but
advisory.

Standard 2.14 Preparatory Training
for Police Officers

For the safety of the public and the individual pg»
lice officer, legislation should be enacted mandating
every sworn police officer in New Jersey to com-
plete successfully the State mandated minimum

“basic training prior to being authorized to exercise

police authority.* No appointment to positions as
sworn police officers should be made until the indivi-
duals have been accepted into a specific police aca-
demy class. Police agencies should make appoint-
ments ceincide with entrance of a recruit into a po-
lice academy. Temporary certification should be is-
sued to police recruits following the successful com-
pletion of basic training. This certification should be
made permanent upon the successful completion
of field training and a one year probationary pericd
(which should commence with appointment of the
police officer).

Standard 2.15 Private Securéiy Guards

Legislation should be enacted mandating all pri-
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vate security guards who are authorized to carry a
firearm o receive firearms training, qualify with the
weapon and be trained as to the laws and proper
procedures for the use of firearms and force at a
PPSB-approved academy. The expense of the train-
ing should be assui-ted by the organizations utilizing
private security guards.

Standard 2.16 Selection, Training and
Assignment of Special Police Officer
Reserves

Every community with a need to supplement the
regular police force to meet seasonal or emergency
needs should organize special police officers into a
reserve system. Special police reserve officers
should only be assigned on a 40-hour week basis
when temporary increases in population or emergen-
cies significantly overburden a police agency. Part-
time special police officers should only be used to
supplement a police agency’'s manpowsr needs dur-
ing emergencies, to correct unique deployment
problems or to meet manpower shortages until full-
time police officers ¢an be hired and trained.

Every police agency should consider a special po-
lice reserve system as a potential career develop-
ment program. Individuals who successfully perform
the duties of a special police officer should be given
the opportunity if qualified to obtain additional train-
ing and join the ranks of sworn police officers.

To realize the maximum benefit from special police
cfficer reserve programs legislation should be en-
acted mandating that every police agency:

1. Should establish recruitment and selection
standards equivalent o those for regular sworn per-
sonnel except that the reserve specialist should be
selected on the basis of those limited duties which
will be performed.

2. Should provide reserve generalist training
equivalent to that provided regular sworn personnel if
the duties are the same as regular police officers and
should provide reserve specialist training required by
the specialty to which the reservist will be assigned.

3. Should ensure that the reserve training program
meets or exceeds State standards that regulate the
training of regular, part-time or reserve cfficers.

4. Should assign the reserve generalist to supple-
ment regular police personnel in the day-to-day de-
livery of police services and assign the reserve spe-
cialist to perform services within a particular field of
expertise.

5. Should establish a reserve in-service training
program equivalent to that for regular sworn person-
nel.

6. Should furnish the generalist reserve officer
with the same uniform and equipment as a regular
sworn officer only upon the completion of all training
requirements. Until ali reserve generalist training re-
quirements .are completed, uniforms should readily

jdentify reserve officers, and reserve officers should
perform duties anly under the direct supervision of a
regular sworn officer.

The Police Personnel Standards Bureau (PPSB),
in cooperation with police academies and law en-
forcement agencies, should be authotized by legis-
‘lation to develop a minimum basic training course for
special police officers that is feasible to implement
given the short term, part-time nature of special
police assignments. Where appropriate, special po-
lice trainees should be permitted to substitute college
level police science courses for basic training. Such
substitution should be approved by the PPSB. Fire-
arms training should be provided at PPSB-approved
police academies. Special police trainees should
successfully pass a job-related test and qualify with
firearms prior to being authorized to exercise police
authority.

Where possible, specijal police officers should be
assigned to narrowly defined duties in which specific
training has been obtained. Special police who are
hired to work as traffic guards, watchmen, dispatch-
ers, parking attendants, clerks, meter maids or
school crossing guards should not be assigned to
patrol duties unless they have received patrol
training.

Standard 2.17 Probationary Period and
Field Training for Police Recruits

Legislation should be enacted mandating every
police agency to provide newly appointed police offi-
cers with coached field trainifig immediately upon
completion of the police academy basic training
course and extend the probationary period to one
year. The probationary period should commence
upon the recruit's appointment.

Newly appointed police officers should not be as-
signed to patrol duties without having received field
training from a police officer trained and certified as
a field trainer. The field training program should in-
clude the following elements:

1. A minimum of four months of field training with
a sworn. police employee who has been certi-
fied as a training coach,

2. Rotation in field assignments to expose the
employee to varying operational and commu-
nity experiences.

3. Documentation of employee performance in
specific field experiences to assist in evaluat-
ing the employee and to provide feedback on
training program effectiveness.

Only police officers with the ability to convey es-

sentials of the jub to others and the desire to develop
new employees should be selected as field trainers.

Training for field trainers should include but not be
limited to the following:
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The supervisor's role.
Supervision and human behavior.
Personnel evaluation.

Problem solving techniques.
Teaching methods.

Selection processses.
Counseling.

Partner relations.

Field trainers should be responsible for bridging
the gap between what is learned at the training aca-
demy and the realities, problems and ordinances of
each individual community.

ONP O~

Standard 2.18 In-Service Training*

The Police Personnel Standards Bureau (PPSB),
in cooperation with police academies and police
agencies in New Jersey should define and annually
review/update a multi-topic, job-related, in-service
training curriculum for patrol officers, officers per-
forming specialized functions and superior officers
as determined by surveys of training needs. Legis-
lation should be enacted mandating every police
agency to require all available officers to participate
in annual in-service training. The number of hours of
training for each officer should be determined on the
basis of the curriculum developed by the PPSB.

The in-service training curriculum should inciude
a combination of courses to be provided at training
academies and within each police department. In-
service training should be designed t6 maintain, up-

*date and improve the necessary knowledge and skills
of each position. Where feasible, training officers
for each police agency should attend statewide in-
service training programs designed for generalist
police officers and return to their respective agencies
to pass on the skills and knowledge obtained during
those programs instead of sending large numbers of
officers to expensive out-of-houge training programs.

Training for newly promoted officers and officers
newly assigned to specialized functions shouid. occur
within six months of the new assignment. Every po-
lice agency should ensure that the information pre-
sented during annual and routine training is included,
in ‘part, in promotion examinations and that satis-
factory completion of training programs is recorded
in the police employee’s personnel folder in order to
encourage active participation in these training pro-
grams.

Every police training academy serving more than
one police agency should enable the police chief
executives of participating agencies to choose for
their personnel, elective subjects in addition to the
minimum mandated training. Every police agency
should be required to submit an in-service training
plan annually for the approval of the PPSB. The plan

* See Community Crime Prevention Standard 4.7.
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should include the projected in-house and out-of-
house training programs for the coming year.

Standard 2.19
Control

Instruction Quality

Every police training entity should immediately
develop quality control measures to ensure that
training performance objectives are met. Every train-
ing program should ensure that the instructors, pre-
sentation methods and training materials are the best
available. Every police training academy and every
police agency providing training should ensure that
all its instructors are qualified by experience, educa-
tion and training. All trainers should be certified as
qualified by the PPSB. ‘

Standard 2.20 Planning-and Evaluating
Training Programs ’

Every police academy and agency should recog-
nize the importance of evaluation for determining
the effectiveness of training and in planning future
training. Evaluation of police training should include
the following: :

1. Every police academy and agency providing
training should establish specific objectives and
a curriculum for each in-house training program.

2. Every poiice agency providing training shouid
ensure that its training programs meet the needs
of the community as well as the police.

3. The Police Personnel Standards Bureau {(PPSB)
should monitor all basic and in-service training
programs through periodic review of the objec-
tives. curricula and instructor performance. Re~
ports should be prepared by the PPSB outlining
the training performance of -each training aca-
demy and agency with recommendations. for im-
provements. ;

4. Each training academy and police agency should
periodically evaluate the quality of instructors.

Standard 2.21 Development of Job-
Related Scoring Systems for Select-
ing Personne! for Promgtion and
Specialized Assignment

The Police Personnel Standards Bureau should
authorize a professionally recognized task force to
develop a scoring system for objectively ranking the
qualifications .of personnel for promotion and spe-
cialized assignments. The task force should in-
volve a competent body of police practitioners, be-
havioral scientists and personnel administrators. in
the development process, The scoring systems
should be developed for applicability to the Depart-




ment of Civil Service and/or police agencies through-
out New Jersey.

The scoring systems should assign a numerical
weight to each of the following factors:

Educational achievement level.
Training achievement level.
Number of years of experience in police work.
Scores on job-related promotional and special-
ty tests.

5. Annual performance evaluations.

6. Oral interviews.

Those Individuals with the highest total scores

should be considered for promotion. '
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Standard 2.22 Development of Job-
Related Tests for Selecting Officers
for Specialization and Promotion

The Police Personnel Standards Bureau should
authorize a professionally recognized organization or
study group. to develop job-related tests for use in
selecting police officers for promotion and special-
ized assignments. The organization or group should
involve in the process of test development a compe-
tent body of behavioral scientists with experience in
the development of aptitude and ability tests and
police practitioners.

Teste should measure candidates on their knowl-
edge and aptitude directly related to each type of
specialty and superior position being applied for. The
tests should be based on research which: (1) ldenti-
fies the specific role, task and performance objec-
tives for each position. These perceptions should be
compared with actual practice. (2) Clearly estab-
lishes the knowledge and skill requirements for each
position., Candidates for promotion and specialized
assignment should be informed in advance of the
subjects on which they will be tested and the sources
of information on those subjects such as books, re-
ports, training and education programs.

Standard 2.23 Model Standards for the
Promotion, Training and Education
of Officers of Superior Rank

The Police Personnel Standards Bureau (PPSB)
should develop model standards to be used by police
agencies and communities throughout the State for
determining whether an officer has appropriate quali-
fications for promotion, The standards should be
flexible and provide a balance between varying fevels
of education and training achievement with work
experience. An officer who has successfully com-
-pleted an extensive range of job-related educational
and/or training should qualify for promotion after
fewer years of police experience than an officer who
has not obtained higher education or training. By

16

1981 all police officers seeking praomotion should be
required to achieve the minimum qualification,

The PPSB should establish a minimum job-related
training curriculum for officers of superior rank which
is consistent with the level of responsibility and func-
tions of the position. Officers should receive and suc-
cessfully complete at least 100 hours of job-related
training or the educational equivalent and one year
on probation prior to promotion. If an officer fails to
be promoted upon completion of these requirements,
he or she should be allowed to appeal the decision to
the independent review board described in Standard
2.18.

Superior officers should be required to participate
and successfully complete 20 hours of job-related in-
service training or the educational equivalent every
year. The PPSB should identify educational courses
which can be substituted for the training curriculum.

Educational and training requirements for super-
visory, middle management and executive positions
should be based on research which identifies specific
roles, tasks and performance objectives of superior
level positions as well as supervisory, managetial and
administrative needs of New Jersey police agencies.

The minimum training or education equivalent for
police superiors should include but not be limited to:

Traditional and modern organization theory.
System analysis of organizations.

Managerial behavior.

Managing organizational change.

Planning, evaluation and control for programs
and organizations.

Supervisory techniques and role.

Manpower allocation and distribution.

Policy and procedure development.

Personnel management. ;

Record keeping and simplification of reports.
Planning, programming and budgeting systems.
Motivation in organization.

Criminal justice system cooperation and coor-
dination.

Training and education programs for police superi-
ors should, whenever possible, combine sound police
management subject matter with modern business
and public administration techniques.
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Standard 2.24 Model Standards for
Selection for Specialized Assignment

The Police Personnel Standards Bureau (PPSB)
should develop model standards to be used by police
agencies and communities throughout the State for
determining whether an officer has appropriate quali-
fications for assignment to each specialized function.
Based on the mode! standards for each specialized
area every police agency should establish written
policy defining specific criteria for the selection
and placement of specialist personnel so that they
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are effectively matched to the requirements of each
specialty, The PPSB should determine, through
research, whether the model standards are appro-
priate and make any necessary adjustments.

By 1981 all police agencies should develop stan-
dards which are consistent with the PPSB model
standards.

1. Every police agency should disseminate agency-
wide written announcements describing anticipated
specialist position openings. These announcements
should include:

a. The minimum personnel requirements for each

position; and

b. The specialized skills or other attributes required

by the position.

2, Every police agency should establish written
minimum requirements for every specialist position.
These requirements should stipulate the required:

a. Length and diversity of experience;

b. Formal education; and

c. Specialized skills, knowledge and experience.

3. Every police agency should establish written
traihing requirements for each speciaity. These re-
quirements may include:

a. Formal preassignment training; and

b. Formal on-the-job training.

4. Every police agency shouid require satisfactory
completion .of an internally administered internship
in any specialist position before regular assignment
{o that position.

Standard 2.25 Educational Incentives
for Police Officers

Every police agency should immediately adopt a
formal program of educational incentives to en-
courage police officers to achieve a college-level
education. Colleges and universities, particularly
those providing educational programs expressly for
police personnel, should schedule classes at a time
when police officers can attend.

1. When it does not interfere with efficient admin-
istration of police agencies, duty and shift assign-
ments should be made to accommodate attendance
at local colleges; any shift or duty rotation system
should also be designed to facilitate college atten-
dance.

2. Financial assistance to defray the expense of
books, -materials, tuition and other reasonable ex-
pensgs should be provided to a police officer when:

a. Enrolled in courses or pursuing a degree that
will increase, directly or indirectly, his or her
value to the police service; and

b. Jobperformance is satisfactory.

3. Incentive pay should be provided for the attain-
ment of specified levels of academic achievement.
Educational incentive pay should escalate with at-
tainment of higher levels of education and higher
ranks.

4, The State Department of Higher Education
should require all colleges and universities, particu-
larly those providing educational programs expressly
for police personnel, to schedule classes at hours
and locations that will facilitate the attendance of
police officers,

a. Classes should be scheduled for presentation
during daytime and evening hours within
the same academic period, semester or
quarter;

b. When appropriate, colleges and universities
should present classes at locations other than
the main campus so police officers can attend
more conveniently;

c. College-level courses should not be presented
in police departments or facilities.

Standard 2.26 Personnel Evaluation
for Promotion and Advancement

Every police agency should immediately begin a
periodic evaluation of all personnel in terms of their
potential to fill positions of greater responsibility. The
selection of personnel for promotion and advance-
ment should be based on criteria that relate speci- |
fically to the responsibilities and duties of the hlgher
position.

1. Every agency periodically should evaluate the
potential of every employee to perform at the next
higher level of responsibility.

2. Every agency should require that personnel ‘
demonstrate the ability to assume greater responsi-
bility prior to promotion or advancement and should
continue to chserve employee performance closely
during a probationary period of at least one year
from the date of promation or advancement.



STANDARDS FOR POLICE ROLE:
POLICIES, PROCEDURES AND RULES

Standard 3.1 Establishment of Model
_Policy, Procedure and Rule Manuals

The Commission on Local Police Services should
engage in a continuous process of developing model
manuals to assjst police agencies in developing de-
. paritmental policy, procedure and rule statements.
The model manuals should be based on extensive
research which identifies generally accepted poli-
cies and procedures and innovative policies and pro-
cedures which are proven effective through experi-
mental testing in police agencies. Supplements to the
manuals should be disseminated to all police agen-
cies listing new court rules, court decisions and sta-
tutes which impact on police agencies.

Standard 3.2 Statutory Reform

The Commission on Local Police Services shouid
have continuous responsibility for evaluating statutes
relating to police authority and annually recommend-
ing to the Legislature needed additions, deletions and
clarification.- All recommendations should be based
on research involving surveys of police, prosecution,
courts, public defender and correctional persannnel;
attitude surveys of the public concerning what be-
havior they want to be outlawed; and analyses of
judicial dispositions cf criminal cases especially in
the areas of sentencing disparities and judicial
discretion. The Commission should:

1. Analyze statutes relating to police authority and
powers and recommend appropriate modifi-
cations to the Legislature.

2. Analyze statutes affecting the recruitment,
selection, training and. promotion of police

* See Community Crime Prevention Standard 4.6 and . Pre-
Adjudication Alternatives Standards 1.1-1.6,

officers and recommend appropriate modifi-
fications to the Legislature.

3. Analyze court rules, court decisions and stat-
utes covering police operational procedures
and recommend modifications to the courts
and Legislature. .

4. |dentify those criminal statutes which are
vague, ambiguous and for which enforceability
is impractical and make specific recommenda-
tions to the Legislature.

5. Recommend other statutory additions, dele-’

tions or modifications in other areas as
deemed appropriate for increasing the effec-
tiveness of law enforcement.

Standard 3.3 Agency Policy and
Procedure

Every police chief executive should develop, with
input from COLPS, police officers, representatives
of local government and the community, written
policy and procedure statements* Policies and pro-
cedures should include but not be limited to the fol-
lowing:

1. lIdentify a priority of services that should be
provided by the police agency and those ser-
vices which can be provided by other public
and private agencies.

2. ldentify those crimes which are of a priority
nature.

3. Establish a policy, procedure and ruie manual
based on agency priorities and which ad-
dressess all situations in which police officers
will be confronted.

4. Establish procedures for receiving, investigat-
ing and adjudicating informal complaints
against police officers.

The public should be informed through the mass

media as to police agency policies and priorities.

STANDARDS FOR
COMMUNITY CRIME PREVENTION

Standard 4.1 Esiablishment of a Uni-
form Statewide Building and Com-
munity Security Code

Theva_”"State should enact an amendment to the
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present State Building Code to incorporate a Uni-
form Building Security Code. Local governments
should be autharized to establish local security codes
that equal or exceed the State code. The formulation
of the code should be done in cooperation with build-
ing, fire and public safety departments, utilizing the




expertise of urban planners, architectural firms, se-
curity companies and officials from communities
that already have such codes. The codes should take
into account the least costly alternatives for imple-
mentation.

Two aspects should be considered in developing
these codes: building security and security of the
area surrounding the buildings. The codes should
differentiate between existing structures and those to
be constructed in the future. Minimum requirements
for new structures and/or new uses should include:

a. Adequate lighting;

b. Visible entrances and exits;

c.. Secure doors, windows, locks, fatches;

d. Alarms; and

g, Street and housing identification.

Buildings constructed in the future shouid meet
these criteria and aspects of environmental design
such as:

a. Maximum density of housing;

b. Juxtapositioning of access paths and housing
to facilitate surveillance from within and out-
side;

Quality of building materials;

Adequate recreation facilities and parks;
Adequate space between buildings:

Entrances and access paths free from obsta-
cles for visibility; and

g. Juxtapositioning safe zones with other areas.

Building security codes should be developed for
industries, businesses, multi-dwelling  apartments
and homes built after a date mandated by legislation.
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Standard 4.2 Enforcement of Building
Security Codes

The means of enforcing building security codes
covering public and private buildings should be car-
ried out by local government through security sur-
veys followed by a notice of violations. Manpower for
conducting surveys of businesses, industries, apart-
ment dweilings and newly constructed homes (before
sale) must include crime prevention officers where
available, fire officers, building inspectors or a com-
bination of the three trained in security inspection
methods. Failure to comply with security codes
should result in a notice identifying violations. Follow-
up surveys should be performed within a reasonable
time, depending on the extensiveness of violations
and citations issued for continued violations. Compli-
ance as a condition for obtaining government con-
tracts, loans or grants should be used to enforce the
code at the State and local level. Homeowners
should be allowed and encouraged to request secu-
rity surveys but compliance with recommendations
should be optional.

* See Standard 4.6, “Establishment of Regional Crime Preven-
tion Bureaus and Activities" and “Supporting Methodology
for Standards” for implementation of this standard.
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Standard 4.3 WMass Media Cribne Pre-
vention

Liaison between law enforcement officials and the
mass media (television, radio and newspapers)
should be established to utilize public service time for
airing crime prevention messages. Mass media
crime prevention should present individuals and busi-
ness people with methods for protecting their proper-

ty, families and persons from a broad range of crimes -

including burglary, robbery, assault, consumer fraud,
vandalism and shoplifting. Messages should also be
aimed at increasing the reporting of crimes and sus-
picious activities by informing the public as tc what
to look for and how to report it.

Standard 4.4  ldentification and
Recovery of Stolen Property

Methods for identification and recovery of stolen
property should be improved. Such improvements
should include changes in legislation and procedure.

1. N..LS A 45:22-34 should be amended to
cover:

a. Repair service businesses that sell used
merchandise;

b.  Sale and trade-in of used merchandlse

c. The description of merchandise forwarded
to local police to include any and all serial
numbers, identification marks and srgna-
tures; and

d. Purposeful failure to comply with or con-
spiracy to .ignore this statute should be a
misdemeanor. '

2. All statutes covering the possession, sale,
transfer, acquisition and handling of used merchan-
dise should be enforced aggressively by law enforce-
ment investigative personnel and/or crime prevention
officers.* To facilitate implementation of this stan-
dard and enforcement of N.J.S.A. 45:22-34 the
Attorney General's office should:

a. Order the State Criminal Information System
{SCIS) to develop a statewide standardized
form for the recording of used merchandise
as mandated by N.J.S.A. 45:22-34, This form
should allow easy transference of information
to the SCIS. ‘

b. Ensure that there is adequate manpower for
the SCIS to receive and compute queries 24
hours a day, seven days a week and on hoii-
days.

3. Crime prevention bureaus through |mplemen~
tation of Standard 4.3, “Mass Media Crime Preven-
tion"” should encourage individuals and businesses to
maintain a list of identification numbers and descrip-
tions for all valuable portable items such as televi-
sions, radios, stereos, appliances, typewriters, add-
ing machines and tools. All retailers should distribute,




free of charge, a form developed by SCIS and distri-
buted by local law enforcement agencies or crime
prevention bureaus by which customers can list seri-
al numbers and descriptions of merchandise pur-
chased and other portable valuables at home. Indi-
viduals seeking to purchase used merchandise from
others should be encouraged to contact local law
enforcement agencies to check the serial numbers
and description of the merchandise against stolen
property reported in the SCIS.

Standard 4.5 Property Insurance Rate
Reductions for Participation in
Operation Identification and Security
Survey Programs

The State Department of Insurance should contact
insurance companies to develop a rate policy that
assigns lower insurance rates to home ownerg, busi-
nessmen and industries for implementing operation
identification and security survey recommendations.
Participants should receive certification of imple-
mentation that can be forwarded to insurance com-
panies.

Rate policy reductions should be coordinated with
the Crime Indemnity Program of New Jersey which
is sponsored by the Department of Insurance. It
should also be coordinated with the Federal Crime
Insurance Program for Commercial and Residential
Policies which is sponsored by the Federal Insurance
Administration of the United States Department of
Housing and Urban Development. (See “Supporting
Methodology” of this chapter).

Standard 4.6 Establishment of Regional
Crime Prevention Bureaus and
Activities

Law enforcement agencies should establish and
disseminate to the public and every agency em-
ployee, written policy acknowledging that crime de-
fies jurisdictional boundaries and that crime preven-
tion is a legitimate function of law enforcement per-
sennel. This policy should indicate that police efforts
in this area depend upon public participation.

Law enforcement agencies and local governments
within each county and region of the State should
develop a coordinated crime prevention program
through the = establishment of crime prevention
bureaus which transcend municipal boundaries.
Crime prevention bureaus should have the following
functions:

* See also Administration of Correctldns Standards 11.17-11.1¢
" and Community involvement Standards 2.1-2,16 and “Support-
Ing Methodology" of this chapter.
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1. To encourage members of the public to take an
active role in preventing crime through:
a. Providing information leading to the arrest and
conviction of criminal offenders;
b. Participating in target hardening activities;
¢. Becoming involved in identification and re-
covery of stolen property programs including
enforcement of N.J.S.A. 45:22-34, 2A:111-25,
2A:111-26
2. Assist in the establishment of volunteer neigh-
borhood security programs that involve the public
in neighborhood crime prevention and reduction.
3. Provide residential, business and industry
security surveys.
4. Establish liaison with the mass media to imple-
ment Standard 4.3, “Mass Media Crime Prevention.”
5. Foster and coordinate activities in established
civic, social, professional, public and private organi-
zations to prevent crime through programs dealing
with social and economic correlates to crime* such
as:

Drug abuse;

Education and job skill deficiencies;
Unemployment of youths;

Broken homes;

Psychological and family problems;
Unemployment for ex-offenders and hard core
unemployables;

g. Lack of recreation;

h. Mental and physical health problems.

6. To develop an annual report on the activities
and results produced by the crime prevention bureau
and to present the report at a public meeting.

7. Develop any other activities as deemed neces-
sary.

Crime prevention bureau activities should be
based on crime analysis studies and coordinated with
other law enforcement strategies. Such studies
should either be done locally or through the State
Uniform Crime Report and should identify:

moo0Te

Types of crimes committed;

Geographic location of crime;

Time of day specific crimes occur;

Modus operandi of criminals; and

Suspects: age, sex, employment status, resi-
dence and other personal characteristics.

Poo0Dw

Standard 4.7 Training and Technical
Assistance for Crime Prevention

Crime prevention training should be developed by
the Police Training Commission (PTC) in several
areas:

a. Training for crime prevention specialists oper-
ating in crime prevention bureaus in target
hardening and security surveying;




————

~ b. Training in public speaking for officers who
frequently address public groups;

c. Minimum training for patrol officers and inves-
tigators in target hardening.

Such training should be made avaitable not only
1o police officers, but to police reserve, special po-
lice, fire officers, building inspectors and civilian spe-
cialists.

The Police Training Commission should expand
its technical assistance capabilities to include crime
prevention, PTC technical assistance should pro-
vide aid to regional crime prevention efforts in devel-
oping and coordinating crime prevention bureaus and
developing community initiatives in other public and

private agencies.
STANI

Standard 4.8 Establishment of a
Clearinghouse for Crime Pre-
vention Materials and Infor-
mation
The State library should establish a clearinghouse
for crime prevention materials and information to be
provided upon request to local communities, crime

prevention bureaus and libraries. The iibrary should
collect information developed by various law enforce-

ment agencies throughout the country, security com-~
panies and national associations. Such information

should include crime prevention:
a. Movies and slides;
b. Pamphlets, posters and stickers;
¢. Books and reports.

ARDS FOR

PROSECUTION AND DEFENSE

Prosecution

Standard 5.1 The Function of the
Prosecutor

The county prosecutor is the chief law enforce-
ment official in the county. The office of prosecutor
is an agency of the executive branch of government
which is charged with the duty to see that the laws
are faithfully executed and enforced in order to main-
tain the rule of law. His responsibilities include the
detection, apprehension and prosecution of persons
accused of crimes. He is both an administrator of
justice and an advocate; he must exercise sound
discretion in the performance of his functions. The
duty of the prosecutor is to seek justice, not merely
to convict.

{t is the duty of the prosecutor and his assistants
to know and be guided by the standards of profes-
sional conduct as defined in codes and canons of the
legal profession and in these standards.

Standard 5.2 Assuring High Standards
of Professional Skill

The county prosecutor must have been admitted to
-he practice of law in New Jersey for at least ten
years.

The offices of county prosecutor and his staff
should be full-time occupations. Professional com-
petence shouid be the only basis for selection for
prosecutorial office. The prosecutor should be au-
thorized to serve a minimum term of five years at an
annual salary equal to that of the county court judge.
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Prosecutors should select their staffs on the basis" '

of professional competence without regard to parti-
san political influence. In order to achieve the ob-
jective -of professionalism and to encourage com-
petence in such offices, compensation for staffs
should be commensurate with the high responsibili-
ties of the office and comparable to the compensa-
tion of their peers in the private sector:

Standard 5.3 The Prosecutor’s Investi-
gative Role

One of the prosecutor’s duties is to represent the
State in court. He should cooperate with the police
in their investigation of ¢rime. Each prosecutor also
should have investigatorial resources at his disposal
to assist him in case preparation, to supplement the
results of police investigation when police lack ade-
quate resources for such investigation and when
appropriate to undertake initial investigations of pos-
sible violations of the law.

A prosecutor has the obligation to detect and ar-
rest, as well as to obtain indictments and prosecute
them, and is under duty to investigate suspicious
situations and determine facts in the process of de-
tecting and arresting. L

The prosecutor should be given the power, inde-

pendent of the grand jury but subject to appropri-
ate safeguards, to issue subpoenas requiring poten-~
tial witnesses in criminal cases to appear for ques-
tioning. Upon unjustified failure to appear for ques-
tioning or to respond to specific questions, such
witnesses should be subject to possiblé contempt
penalties of the court, initiated by the prosecutor.
This power should be granted only upon limitation of
the grand jury function as described in Standard 9.1,
“Limitation of the Grand Jury Function.” ’



The office of the prosecutor should review all appli-
cations for search warrants prior to their submission
by law enforcement officers to a judge for approval;
no application for a search warrant should be sub-
mitted to a judge unless the prusecutor or assistant
prosecutor approves the application.

Standard 5.4 Interrelationship of
Prosecution Offices Within the
State

Each county should have at least one fuli-time
prosecutor and the supporting staff necessary for ef-
fective prosecution. Local authority and responsi-
hility for prosecution should be properly vested at the
county level. -The State  Attorney General should
have general supervisory power over the prosecutors
and should use the powers of his office to coordinate
and make uniform the enforcement policies of the
State.

The county prosecutors should also assist in the
coordination -0f enforcement policies of their of-
fices to'improve the administration of justice and as-
sure the maximum practicable uniformity in the en-
forcement of the criminal law throughout the State.
An association of prosecutors should be established
to this end.

In cases where questions of law of statewide in-
terest or concern arise which may create important
precedents, the prosecutor should consult with the
Attorney General of the State.

A central pool of supporting resources and man-
power, including but not limited to laboratories, in-

vestigators, accountants, special counsel and other

experts, to the extent needed should be maintained
by the State government and should be available to
all prosecutors.

While we retain our present Municipal Court sys-
tem all prosecutions should be presented by a prose-
cuting attorney.

Standard 5.5 Salaries of Assistant
Prosecutors; Full-Time Devotion to
Duty; Tenure

Assistant prosecutors required to devote their
full time to the duties of their office shall receive an-
nual salaries to be fixed by the appropriate authority
on recommendation of the county prosecutor.

A county prosecutor who devotes his entire time to
the duties of his office, in accordance with the pro-
visions of P.L.. 1970, ¢.6 (N.J.S.A. 2A:158-1.1) may
in his sole discretion appoint assistant prosecutors in
his office to permanent positions in the classified ser-
vice without competitive examination. Such appoint-
rment shall be made from those assistant prosectutors
in his office who have served at least three years in
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the aggregate as an assistant county prosecutor or
Deputy Attorney General in the Division of Criminal
Justice and such persons shall be required to devote
their entire time to the performance of their official
duties. The number of such assistant prosecutors
appointed to permanent positions shall be limited to
a specified percent of assistant prosecutors serving
in any given county. Such assistant prosecutors as
shall be appointed to permanent positions shall not
be removed from such positions except in the man-
ner provided under the provisions of Title 11 of the
Revised Statutes relating to permanent employees
in the classified service.

Each county prosecutor shall appoint one assist-
ant prosecutor who shall be designated as first
assistant prosecutor; however, the provision of

- permanent positions shall not apply te the position

of first assistant prosecutor.

Standard 5.6 Regulation Concerning
Political Activity
!

No prosecutor, assistant prosecutor, detective,
investigator or other person employed in the office of
the county prosecutor may engage in any political
activity at any time whether on or off duty, except:

1. That he or she may make political gantributions
and purchase tickets to political affairs in an aggre-
gate not to exceed $100 annually and for
which a written receipt is obtained; and

2. That he or she may attend affairs held for pol-
itical purposes.

The above rule prohibits but is not limited to the
following activities:

1. Any candidacy for elective public or political
office.

2. Any holding of an office in or employment with
or any working actively on behalf of any political
party, organization or club.

3. Any participation in any political campaign.

4. Any exhibiting of signs concerning political
candidates on one's person, vehicle or home.

5. Any use of one's name in connection with any
political material.

6. Any sale or distribution of tickets to any affair
held for any political purpose whatsoever (this pro-
hibition includes but is not limited to any affair held
by or on behalf of any candidate for or incumbent of
any public or political office or by or on behalf of any
political party, organization or club).

7. Any soliciting or accepting of any contribution
either directly or through a third person to or on be-
half of any candidate for public or political office, to
or on behalf of any political organization or for any
other political purposes whatsoever,

8. Any use of cne’'s official influence to modify
the political action of another.

9. Any working at the polls during election time or
as an election official at any time.



Standard 5.7 Discretion in the Charging
Decision

in addressing himself to the decision whether to
charge, the prosecutor should first determine wheth-
er there is evidence which would support a convic-
tion. A prosecutor shall not institute or cause to be
instituted criminal charges when he believes that
the charges are not supported by probable cause.

The prosecutor is not, however, obliged to present
all charges which the evidence might support. The
prosecutor may in some circumstances and for good
cause consistent with the public interest decline to
prosecute,

Standard 5.8 Discretion as to Non-
Criminal Disposition

The prosecutor should explore the availability of
nan-criminal disposition, including programs of
rehabilitation, formal or informal, in deciding whether
to press criminal charges; especially in the case of a
first offender, the nature of the offense may warrant
non-criminal disposition.

Prosecutors should be familiar with the resources
of social agencies which can assist in the evaluation
of cases for diversion from the criminal process.

Standard 5.9 Relations with the Police
and Probation Department

The prosecutor should provide legal advice to the
police concerning police functions and duties in
criminal matters.

The prosecutor should cooperate with police in
providing the services of his staff to aid in training
police in the performance of their function.

The prosecutor should foster cooperation with the
probation- department in an atmosphere of mutual
respect and integrity.

Standard 5.10 Prompt Disposition of
Criminal Charges

It is unprofessional conduct for a prosecutor in-
tentionally to use procedural devices for delay for
which there is no legitimate basis.

The prosecutor function should be so organized
and supported with staff and facilities as to enable it
to dispose of all criminal charges promptly.

Standard 5.11 Conflicts of interest

A - prosecutor should avoid the appearance or
reality of a conflict of interest with respect to his
official duties.

e ke
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Standard 5.12 Availability for Plea

Discussions

The prosecutor should make known a general
policy of willingness to consult with defense counsel
concerning disposition of charges by plea.

It is unprofessional conduct for a prosecutor to
engage in plea discussions directly with an accused
who is represented by counsel, except with caun-
sel's approval, If the accused refuses to be repre-
sented by counsel, the prosecutor may properly dis-
cuss disposition of the charges directly with the
accused; the prosecutor would be well advised, how-
ever, to request that a lawyer be designated by the
court.

If the prosecutor finds he is unable to fulfill an
understanding previousiy agreed upon in plea dis-
cussions, he should give notice promptly to the de-
fendant and cooperate in securing leave of the court
for the defendant to withdraw any plea and take other
steps appropriate to restore the defendant to the
position he was in before the understanding was
reached or plea made.

A prosecutor may not properly participate in a
disposition by plea of guilty if he is aware that the
accused persists in denying guilt or the factual basis
for the plea, without disclosure to the court.

Standard 5.13 Filing Procedures and
Statistical Systems '

The prosecutor's office should have an efficient
file control system and a statistical system, either
automated or manual, sufficient to permit the pro-

secutor to evaluate and manitor the performance of

his office.

Each prosecutor’s office should develop a detailed
statement of office practices and policies for distri-
bution to every assistant prosecutor. These policies
should be reviewed every six months. The statement
should include guidelines governing screening, diver-
sion and plea negotiations, as well as other internal
office practices. This should all be contained in a
manual which would be distributed to new personnel.

Standard 5.14 Training and Education

Education programs should be utilized to assure
that prosecutors and their assistants have the high-
est possible professional competence. Attendance
should be mandatory for newly appointed prosecu-
tors at these prosecutor training courses. The course
should be completed either prior to taking office or
within a specified time period after assuming office.
In-house training programs for new assistant pro-
secutors should be available in ail prosecution of-
fices. All prosecutars and their assistants should
attend a formal prosecutor's. training course each



year, in addition to the initial orientation and training
course.

Training programs should also be instituted for
other new personnel and for the continuing education
of the prosecutorial staft.

Standard 5.15 Opening Statement

In his opening statement the prosecute. should
confine his remarks to evidence he intends to offer
which he believes in good faith will be available and
admissible and a brief statement of the issues in the
case. It is unprofessional conduct to allude to any
evidence unless there is a good faith and reasonable
basis for believing that such evidence will be ten-
dered and admitted in evidence,

Standard 5.16 Selection of Jurors

In those cases where it appears necessary to con-
“duct a pretrial investigation of the background of
jurors the prosecutor should restrict himself to in-
vestigatory methods which will not harass or unduly
embarrass potential jurors or invade their privacy
and, whenever possible, he should restrict his investi-
gation to records and sources of information already
in existence.

The opportunity to question jurors should be used
solely to obtain information for the intelligent exer-
cise of challenges.

Standard 5.17 Relations with Jury

It is unprofessional conduct for the prosecutor to
communicate privately with persons summoned for
jury duty or impaneled as jurors concerning the case
prior to or during the trial. The prosecutor should
avoid the reality or appearance of any such improper
communications.

The prosecutor should treat jurors with deference
and respect, avoiding the reality or appearance of
currying favor by a show of undue solicitude for their
gamfort or convenience.

After verdict, the prosecuting attorney should not
communicate with jurors about the case.

Standard 5.18 Presentation of Evidence

it Is unprofessional conduct for a prosecutor know-
ingly and for the purpose of bringing inadmissible
matter to the attention of the judge or jury to offer
inadmissible evidence, ask legally objectionable
questions, or make other impermissible comments or
arguments in the presence of the judge or jury.

it.is unprofessional conduct for a prosecutor to
permit any tangible evidence to be displayed in the
view of the judge or jury which would tend to prej-
udice fair consideration by the judge or jury until
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such time as a good faith tender of such evidence is
made.

it is unprofessional conduct to tender tangible
evidence in the view of the judge or jury if it would
tend to prejudice fair consideration by the judge or
jury unless there is a reasonable basis for its admis-
sion in evidence. When there is any doubt about the
admissibility of such evidence it should be tendered
by an offer of proof and a ruling obtained.

Standard 5.19 Relations with Pros-
pective Witnesses

It is unprofessional conduct for a prosecutor to
compensate or to offer to compensate a witness,
other than an expert, for giving testimony, but it is
not improper to reimburse ap ordinary witness for the
reasonable expenses of attendance upon court, in-
cluding transportation and loss of income, provided
there is no attempt to conceal the fact of reimburse-
ment.

In interviewing a prospective witness it is proper
when the prosecutor deems necessary for the prose-
cutor or his investigator to caution the witness con-
cerning possible self-incrimination and his possible
need for counsel.

Standard 5.20 Examination of Wit-

nesses

The interrogation of all witnesses shouid be con-
ducted fairly, objectively and with due regard for the
dignity and legitimate privacy of the witness, and
without seeking to intimidate or humiliate the wit-
ness unnecessarily.

The prosecutor's belief that the witness is telling
the truth does not necessarily preclude appropriate
cross-examination in all circumstances, but may
affect the method and scope of cross-examination.
He should not misuse the power of cross-examina-
tion or impeachment to discredit or undermine a wit-
ness if he knows the witness is testifying truthfully.

It is unprofessional conduct for a prosecutor to cali
a witness who he knows will claim a valid privilege
not to testify, for the purpose of impressing upon the
jury the fact of the claim of privilege.

it is unprofessional conduct to ask a question
which implies the existence of a factual predicate
which the examiner cannot support by evidence.

Standard 5.21
Witnesses

Relations with Expert

A prosecutor who engages an expert for an opin-
ion should respect the independence of the expert
and should not seek to dictate the formation of the
expert's opinion on the subject. To the extent neces-
sary, the prosecuting attorney should explain to the
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expert his role in the trial as a witness called to aid
the fact-finders and the manner in which the examin-
ation of witnesses is conducted.

Standard 5.22 Argument to the Jury

The prosecutor may argue all reasonable inferen-
ces from evidence in the record. It is unprofessional
conduct for the prosecutor intentionally to misstate
the evidence or mislead the jury as to the inferences
it may draw.

It'is unprofessional conduct for the prosecutor to
express his personal belief or opinion as to the truth
or falsity of any testimony or evidence or the guilt of
the defendant.

The prosecutor should not use arguments calcu-
lated to inflame the passions or prejudices of the
jury.

The prosecutor should refrain from argument
which would divert the jury from its duty to decide
the case on the evidence, by injecting issues broader
than the guilt or innocence of the accused under the
controliing law, or by making predictions of the con-
sequences of the jury's verdict.

Standard 5.23 Facts Outside the Record

It is unprofessional conduct for the prosecutor in-
tentionally to refer to or argue on the basis of facts
outside the record whether at trial or on appeal, un-
less such facts are matters of common public knowl-
edge based on ordinary human experience or mat-
ters of which the court may take judicial notice.

Standard 5.24 Disclosure of Evidence
and Discovery

It is unprofessional conduct for a prosecutor to fail
to disclose to the defense at the earliest feasible op-
portunity evidence which would tend to negate the
guilt of the accused or mitigate the degree of the of-
fense or reduce the punishment.

The prosecutor should comply in good faith with
discovery procedures under the applicable law.

It is unprofessional conduct for a prosecutor inten-
tionally to avoid pursuit of evidence because he be-
lieves it wiil damage the prosecution's case or aid
the accused.

Standard 5.25 Exploitation of Office

The prosecutor should not exploit his office by
means of personal publicity connected with a case
before trial, during trial and thereafter.

Standard 5.26 Sentencing

The prosecutor should not make the severity of

sentences the index of his effectiveness. To the ex-
tent that he becomes involved in the sentencing pro-
cess, he should seek to assure that a fair and in-
formed judgment is made on the sentence and to
avoid unfair sentence disparities.

Where sentence is fixed by the judge without jury
participation, the prosecutor should be permitted to
appear and make his general recommendation
known; however, ordinarily he should not make any
specific recommendation as to the specific term of
imprisonment unless such a recommendation is re-
quested by the court or he has agreed to make a
recommendation as the resuit of plea discussions.

The prosecutor should assist the court in basing
its sentence on complete and accurate information
for use in the presentence report. If incompleteness
or inaccurateness in the presentence report comes
to his attention, he shouid take steps to present the
complete and correct information to the court and
defense counsel.

Standard 5.27 Courtroom Decorum

The prosecutor should support the authority of the
court and the dignity of the trial courtroom by strict
adherence to the rules of decorum and by manifest-
ing an attitude of professional respect toward the
judge, opposing counsel, witnesses, defendants,
jurors and others in the courtroom.

When court is in session the prosecutor should
address the court, not opposing counsel, on all mat-
ters relating to the case.

It is unprofessional conduct for a prosecutor to en-
gage in behavior or tactics purposefully calculated to
irritate or annoy the court or opposing counsel.

A prosecutor should comply promptly with all or-
ders and directives of the court, but he has a duty to
have the record reflect adverse rulings or judicial
conduct which he considers prejudicial. He has a
right to make respectful requests for reconsidera-
tion of adverse rulings.

A prosecutor should be punctual in attendance in
court and in the submission of alt motions, briefs and
other papers. He should emphasize to all witnesses
the importance of punctuality in attendance in court.

Prosecutors should take leadership in developing,
with the cooperation of the courts and the bar, a code
of decorum and professional etiquette for courtroom
conduct.

Standard 5.28 Calendar Control

Contro] over the trial calendar should be vested in
the court. The prosecuting atterney should advise the
court of facts reievant in determining the order of
cases on the calendar, and set forth reasons for any
delay.




Standard 5.29 Duty to Improve the Law

It is an important function of the prosecutor to seek
to reform and improve the administration of criminal
justice. When inadequacies or injustices in the sub-
stantive or procedural law come to his attention, he
should stimulate efforts for remedial action,

Defense

Standard 5.30 Role of Defense Counsel

Counsel for the accused is an essential component
of the administration of criminal justice. A court
properly constituted to hear a criminal case must be
viewed as a tripartite entity consisting of the judge
(and jury, where appropriate), counsel for the pro-
secution, and counsel for the accused.

The basic duty the lawyer for the accused owes to
the administration of justice is to serve as the ac-
cused’s counselor and advocate, with courage, devo-
tion and to the utmost of his learning and ability, and
according to law.

The defense lawyer, in common with all members
of the bar, is subject to standards of conduct stated
in statutes, rules, decisions of court, and codes,
canons or other standards of professional conduct.
He has no duty to execute any directive of the ac-
cused which does not comport with law or such
standards. it is the duty of every lawyer to khow the
standards of professional conduct as defined in
codes and canons of the legal profession to the end
that his performance will at all times be guided by ap-
propriate standards. The functions and duties of de-
fense counsel are governed by such standards
whether he is assigned or privately retained.

Standard 5.31 Public Defender Selec-
tion, Term, Salaries, Organization

New Jersey's statewide public defender system,
established in 1967 pursuant to N.J.S.4. 2A:158A-1,
et, seq., should be continued and improved where
possible, The provisions of N.J.S.A. 2A:158A-1, et
seq., with respect to the appointment, term, authority
and duties of the Public Defender should be contin-
ued. Adequate funding should be provided by the
State Legislature for the Office of the Public De-
fender to carry out all of its statutory responsibilities.

Public defenders should select their staffs on the
hasis of professional competence without regard to
partisan, political influences. In order to achieve
the objective of professionalism and to encourage
competence in such offices, compensation for staffs
should be commensurate with the responsibilities of
the office and comparable to the compensation of
their peers in the private sector.

Education programs should be utilized to assure
that public defenders and their assistants have the
highest possibie professional competence. Atten-
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dance should be mandatory for newly appointed de-
fenders at these training courses. The course should
be completed either prior to taking office or within a
specified time period after assuming office. In-house
training programs for new assistant defenders should
be available in all public defender offices. All public
defenders and their assistants should attend a for-
mal training course each year, in addition to the ini-
tial orientation and training course.

Training programs should also be instituted for
other new personnel and for the continuing education
of the staff.
Standard 5.32 Inmate Counsel

Counsel should be available at penal and correc-

_tional institutions to advise any inmate desiring to

appeal or collaterally attack his conviction. An attor-
ney also should be provided to represent: an indigent
inmate of any detention facility at any proceeding
affecting his detention or early release; an indigent
parolee at any parole revocation hearing; and an in-
digent probationer at any proceeding affecting his
probationary status.

Standard 5.33 Public Activity

The public defender should seek to maintain his
office and the performance of its function free from
political pressures that may interfere with his ability
to provide effective defense services. He should
assume a role of leadership in the general commu-
nity, interpreting his function to the public and seek-
ing to hold and maintain their support of and respect
for this function.

The relationship between the law enforcement
component of the criminal justice system and the
public defender shouid be characterized by profes-
sionalism, mutual respect and integrity. It should not
be characterized by demonstrations of negative per-
sonal feelings on one hand or excessive familiarity
on the other.

Standard 5.34 Communication

Prompt and effective communication with a lawyer
should be guaranteed by statute or rule of the court.

To ensure the privacy essential for confidential
communication between lawyer and client, adequate
facilities should be available for private discussions
between counsel and accused in jails, prisons, court
houses and other places where accused persons
must confer with counsel.

Standard 5.35 Referral Service for
Criminal Cases

To assist persons who wish to retain counsel




privately and who do not know a lawyer or how to en-
gage one, a referral service should be estabiished for
criminal cases. The referral service should maintain
a list of lawyers willing and qualified to undertake the
defense of a criminal case; it should be so organired
that it can provide prompt service at all times,

The availability of the referral service should be
publicized. In addition, notices containing the essen-
tial information about the referral service and how to
contact it should be posted conspicuously in police
stations, jails and wherever else it is likely to give
effective rotice.

Standard 5.36 Prohibited Referrals

It is unprofessional conduct for a lawyer to com-
pensate others for referring criminal cases to him.

it is unprofessional conduct for a lawyer to accept
referrals by agreement or as a regular practice from
law enforcement personnel, bondsmen or court
personnel.

It is unprofessional conduct to accept referrals of
criminal cases regularly except from an authorized
referral agency or a lawyer referring a case in the or-
dinary course of practice.

Regulations and licensing requirements governing
the conduct of law enforcement personnel, bonds-
men, court personnel and others in similar positions
should prohibit their referring an accused to any par-
ticular lawyer and should require them, when asked
to sugges! the name of an attorney, to direct the ac-
cused fo the referral service or to (e local bar asso-
ciation if no referral service exists.

Standard 5.37 Relationship With Client;
Control and Direction of Case

Defense counsel should suek to establish a rela-
tionship of trust and confidence with the accused.
The lawyer should explain the necessity of full disclo-
sure of all facts known to the client for an effective
defense, and he should explain the obligation of con-
fidentiality which makes privileged the accused’s
disclosures relating to the case.

The conduct of the defense of a ¢riminal case re-
quires trained professional skill and judgment; there-
fore, the technical and professional decisions must
rest with the lawyer without impinging on the right of
the accused to make the ultimate decisions on cer-
tain matters. The decisions which are to be made by
the accused after full consultation with counsel in-
clude: (i} what plea to enter; (ii) whether to waive
jury trial; (ili) whether to testify in his own behalf;
(iv) whether to appeal, and (v) whether to waive any
constitutional rights.

The decisions on what witnesses to call, whether
and how to conduct cross-examination, what jurors
to accept or strike, what trial motions should be
made and all other strategic and tactical decisions
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are ordinarily the province of the lawyer after consul-
tation with his client. However, the lawyer must al-
ways recognize that he is engaged in the service of
his client, He should, therefore accede to all rea-
sonable requests of the client. ‘

If a disagreement on significant matters of tactics
or strategy arises between the lawyer and his client,
the lawyer should make a record of the circum-
stances, his advice and reasons, and the conclusion
reached. The record should be made in a manner
which protects the confidentiality of the lawyer-client
relationship.

Standard 5.38 Conflict of Interest

At the earliest feasible opportunity deferise coun-
sel should disclose to the defendant any interest in
or connection with the case ar any aother matter that
might be relevant to the defendant’s selection of a
lawyer to represent him.

Except for preliminary matters such as initial hear-
ings or applications for bail, a lawyer or lawyers who
are associated in practice should not undertake to
defend more than one defendant in the same criminal
case if the duty to one of the defendants may conflict
with the duty to another. The potential for conflict of
interest in representing multiple defendants is so
grave that ordinarily a fawyer should decline to act
for more than one of several co-defendants except in
unusual situations when, after careful investigation,
it is clear that no conflict is likely to develop and
when the several defendants give an informed con-
sent on the record to such multiple representation.

In acaepting payment of fees by one person for the
defense of another, a lawyer should be careful to de-
termine that he will not be confronted with a conlflict
of loyalty since his entire loyalty is due the accused.
It is unprofessional conduct for the lawyer to accept
such compensation except with the consent of the
accused after full disclosure. It is unprofessional
conduct for a lawyer to permit a person who rgcom-
mends, employs, or pays him to render legal ser-
vices for another to direct or regulate his profession-
al judgment in rendering such legal services.

It is unprofessional conduct for a lawyer to defend
a criminal case in which the lawyer's partner or other
professional associate is or has been the prosecutor.

Standard 5.39 Prompt Action to Protect
the Accused

Many important rights of the accused can be pro-
tected and preserved only by prompt legal action.
The lawyer should inform the accused of his rights
forthwith and take all necessary action to vindicate
such rights. He should consider all procedural steps
which in good faith may be taken, including, for ex-
ample, motions seeking pretrial release of the ac-
cused, obtaining psychiatric examination of the ac-
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cused when a need appears, moving for a change of
venue or continuance, moving to suppress illegally
obtained evidence, moving for severance from jointly
charged defendants, or seeking dismissal of the
charges.

A lawyer should not act as surety on a bail bond
either for the accused or others.

Standard 5.40 Advice and Service on
Anticipated Uniawful Conduct

it is a lawyer's duty to advise his client to comply
with the law but he may advise concerning the mean-
ing, scope and validity of a law.

It is unprofessional conduct for a lawyer to agree
in advance of the commission of a crime that he will
serve as counsel for the defendant, except as part of
a bona fide effort to determine the validity, scope,
meaning or application of the law, or where the
defense is incident to a general retainer for legal ser-
vices to a person or enterprise engaged in legitimate
activity.

Standard 5.41
Informed

Duty to Keep Client

The lawyei has a duty to keep his client informed
of the developments in the case and the progress of
preparing the defense.

Standard 5.42 Obligations to Ciient and
Duty to Court

Once a lawyer has undertaken the representation
of an accused his duties and obligations are the
same whether he is privately retained, appointed by
the court, or serving in a legal aid or defender sys-
tem.

Standard 5.43 Duty to investigate

[t is the duty of the lawyer to conduct a prompt
investigation of the circumstances of the case and
explore all avenues |leading to facts relevant to the
case. The investigation should always include efforts
to secure information in the possession of the prose-
cution and law enforcemen?! authorities. The duty to
investigate exists regardless of the accused’'s ad-
missions or statements to the lawyer of facts consti-
tuting guilt or his stated desire to plead guilty.

Standard 5.44 lllegal Investigation

Itis unprofessional conduct for a lawyer knowingly
to use illegal means to obtain evidence or information
or to employ, instruct or encourage others to do so.
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Standard 5.45 Advising the Defendant

After informing himself fully on the facts and the
law, the lawyer should advise the accused with com-
plete candor concerning all aspects of the case, in-
cluding his candid estimate of the probable out-
come.

It is unprofessional conduct for a lawyer intention-
ally to understate or overstate the risks, hazards or
prospects of the case to exert undue influence on the
accused's decision as to his plea.

The fawyer should caution his client to avoid com-
munication about the case with witnesses, except
with the approval of the lawyer, to avoid any contact
with jurors or prospective jurors, and to avoid either
the reality or the appearance of any other improper
activity.

Standard 5.46 Guilty Plea When
Accused Denies Guiit

If the accused discloses to the lawyer facts which
negate guilt and the lawyer's investigation does not
reveal a conflict with the facts disclosed but the
accused persists in entering a plea of guilty, the law-
yer may not properly participate in presenting a guilty
plea, without disclosure to the court.

Standard 5.47 Duty to Explore Disposi-
tion Without Trial

Whenever the nature and circumstances of the
case permit, the lawyer for the accused should ex-
plore the possibility of an early diversion of the case
from the criminal process through the use of other
community agencies. :

When the lawyer concludes, on the basis of full
investigation and study, that under controlling law
and the evidence a conviction is probable, he should
so advise the accused and seek his consent to en-
gage in plea discussions with the prosecutor, if such
appears desirable.

Ordinarily the lawyer should secure his client's
consent before engaging in plea discussions with the
prosecutor.

Standard 5.48 Courtroom Conduct

The lawyer should support the authority of the
court and the dignity of the trial courtroom by mani-
festing an attitude of professional respect toward the
judge, opposing counsel, witnesses and jurors. When
the court is in session defense counsel should
address the court and should not address the prose-
cutor directly on any matter relating to the case. It
is unprofessional conduct for a lawyer to engage in
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behavior or tactics purposefully calculated to irritate
or annoy the court or the prosecutor.

The lawyer should comply promptly with all orders
and directives of the court which are within the
court’s jurisdiction, but he has a duty to have the
record reflect adverse rulings or judicial conduct
which he considers prejudicial to his client’s legiti-
mate interests. He has a right to make respectful re-
quests for reconsiderations of adverse rulings and
should seek stays of the effects of such rulings pend-
ing appeal where the client’s interests may be other-
wise irreparably harmed.

Standard 5.4%8 Selection of Jurors

The opportunity to question jurors should be used
solely to obtain information for the intelligent exercise
of challenges.

Standard 5.50 Relations with Jury

The defense attorney should treat jurors with
deference and respect, avoiding the reality or ap-
pearance of currying favor by a show of undue soli-
citude for their comfort or convenience.

After verdict, the defense counsel should not com-
municate with jurors about the case. If the tawyer
has reasonable grounds to Believe that the verdict
may be subject to legal challenge, he may request
that the court communicate with jurors for that lim-
ited purpose, upon notice to opposing counset.-

Standard 5.51 Opening Statement

in his opening statement a defense counsel should
confine his remarks to a brief statement of the issue
in the case and evidence he intends to offer which he
believes in good faith will be available and ad-
missible. : :

Standard 5.52 Presentation of Evidence

It is unprofessional conduct for a lawyer knowingly
and for the purpose of bringing inadmissible matter
to the attention of the judge or jury to offer.inad-
missible evidence, ask legally objectionable ques-
tions, or make other impermissible comments or
arguments in the presence of the judge or jury.

It is unprofessional conduct to permit any tangible
evidence to be displayed in the view of the judge or
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jury which would tend to prejudice fair consideration
of the case by the judge or jury until such time as a
good faith tender of such evidence is made.

it is unprofessional conduct to tender tangible evi-
dence in the presence of the judge or jury if it would
tend to prejudice fair consideration of the case un-
less there is a reasonable basis for its admission in
evidence. When there is any doubt about the admissi-
bility of such evidence it should be tendered by an of-
fer of proof and a ruling obtained.

Standard 5.53  Examination of
Witnesses

The interrogation of all witnesses should be con-.
ducted fairly, objectively and with due regard for the
dignity and legitimate privacy of the witness, and
without seeking to intimidate or humiliate the witness
unnecessarily. A lawyer's belief that the witness is
telling the truth does not necessarily precfude appro-
priate cross-examination in all circumstances, but
may affect the method and scope of cross-examina-
tion. He should not misuse the powsr of cross-exam-
ination or impeachment to discredit or undermine a
witness if he knows the witness is testifying truth-
fully. :

It is unprofessional conduct to ask a question
which implies the existence of a factual predicate
which the examiner knows he cannot support by
evidence. T

Standard 5.54 Argument to the Jury

in closing argument to the jury the {awyer may
argue all reasonable inferences from, the evidence
in the record. It is unprofessional conduct for a law-
yer intentionally to misstate the evidence or mislead
the jury as to the inferences it may draw. ‘

It is- unprofessional conduct for a lawyer to.express
his personal belief or opinion in his client’s innocence
or his personal belief or opinion in the truth or falsity

-of any testimony or evidence, or to attribute the crime

to another person unless such an inference is war-
ranted by the evidence.

A lawyer should not make arguments calculated to
inflame the passions or prejudices of the jury. ,
A lawyer should refrain frorn argument which
would divert the jury from its duty to decide the case
on the evidence by injecting issues broader than the
guilt or innocence of the accused under the control-
ling law or by making predictions of the consequen -

ces of the jury’s verdict.




STANDARDS FOR COURT ORGANIZATION

Standard 6.1 Unified Court System

Courts should be organized into a unified judicial
system financed by the State and administered and
supervised by the Chief Justice. The Supreme Court
should make rules governing the administration,
practice and procedure of the court system subject
only to the constraints of the Federal and State Con-
stitutions.”

The New Jersey court system should consist of a
Supreme Court, Superior Appellate Court and Su-
perior Trial Court. The Superior Trial Court should
contain -civil, criminal, chancery, municipal and
family divisions and subdivisions as justice so re-
quires. There should be statewide uniform standards
for the 'selection, training and compensation of judi-
¢lal and nonjudicial personnel; court facilities and al-
location of personnel and resources. One set of rules
for the Superior Trial Court should be reformulated
with appropriate distinction for the various divisions.
The court system should be organized as below;

Standard 6.2 Supreme Court and
Superior Appeliate Court

The right to appeal a final determination from Su-
perior Trial Court divisions and State administrative
bodies should be made to Superior Appellate Court
and the Supreme Court pursuant to the rules of the
Supreme Court. Appeals from the Municipal Division
should be heard by the appropriate Superior Trial

* See Article 8, Section 2, Paragraph 3 of the New Jersey Consti-
tution (1947) and Winberry v. Salisbury, 5 N.J. 240 (1950),
cert. der. 340 U.S. 877 (1950).

Court division. If the Municipal Courts are improved
as recommended herein, appeals should be direct
to the appropriate division of the Superior Trial Court.

Standard 6.3 Superior Trial Courts

All trial courts should be unified under a single
trial court a Superior Trial Court) with Criminal, Civil,
Chancery, Family and Municipal Divisions. The Su-
preme Court may create further subdivisions as jus-
tice so requires. Appropriate jurisdiction should be
given to each division so that cases can be deter-
mined completely and finally in one division. The
Superior Trial Court should be the only court of origi-
nal proceeding having jurisdiction over all cases ex-
cept matters in which original jurisdiction is vested in
an administrative board or agency, Surrogate Court
and Appellate Courts.

The divisions of the Superior Trial Court should
have the following jurisdictions:

1. The Criminal Division should have jurisdiction
of all criminal proceedings including high misde-
meanors. Jurisdiction of the Criminal Division should
not include the jurisdiction recommended for the
Family Division.

2, The Civil Division should have jurisdiction of
civil proceedings including general private party liti-
gation, actions by or against governments or agen-
cies, summary and small claims proceedings.

3. The Chancery Division should have jurisdiction
over general equity and probate matters except all
matters presently under the jurisdiction of the Surro-
gate Courts.

4. The Family Division should have jurisdiction
over all matters affecting the family including juve-

Supreme Court

Superior Appeliate Court

Administrative Office
of the Courts

\

Superior Trial Court

y V/ N4
Criminal Civil Family Chancery Municipal
Division Division Division Division Division
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nile law violations, neglected and abused children,
adoption, child custody, paternity actions, termina-
tion of parental rights, divorce and annulment, men-
tal illness and retardation commitment procedures
concerning adults and children, assault offenses in
which both victim and alleged offender are members
of the same family and other related family matters.

5. The Municipal Division should have original
jurisdiction over adjudication of all matters presently
adjudicated in local Municipal Courts except those
matters desighated for the Family Division,

Standard 6.4 Superior Court Family
Division

The jurisdiction of the County. Court, Superior
Court Chancery Division, Juvenile and Domestic Re-
jations Courts and Municipal Courts relating to juve-
nile delinquency and family matters should be re-
moved from those courts and placed in a Family
Court. The Family Court should be a division of the
Superior Trial Court and should have jurisdiction over
all legal matters related to the family including:

1. Juvenile law violations;

Neglected and abused children;

Adoption;

Child custody;

Paternity actions;

Termination of parental rights;

Divorce and annulment;

Mental iliness and retardation commitment

procedures concerning adults and concerning

children.
9. Offenses against children committed by family
members.

10. Simple assault offenses in which both the vic-
tim and alleged offender are members of the
same family;

11. Bastardy;

12. Other related family matters.

The Family Division should have adequate resources
to enable it to deal effectively with family problems
that may underlie the legal matters coming before it.
Where authorized by law trial by jury should be avail-
able.

Intake services should be administered under the
supervision of the Familiy Division and utilized as an
essential resource for thorough disposition of family
matters. A major objective should te to resolve fami-
ly conflicts without recourse to continued adjudica-
tion. It should encourage the use of community re-
sources and, where possible, deal informally and in
a remedial way with family problems before they
become formalized by the institution of legal pro-
ceedings. When appropriate, referrals should be
made to social, medical or legal resources. Partici-

PN O LD

* See “'Pre-Adjudication Alternatives for Juveniles” chapter for
in-depth standards for the administration of intake services.
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pation in this program should be voluntary, net man-
datory, and its personnel should have ro power to
prevent the institution of iegal proceedings.* '

Assignments of judges to Family Court should be
based on qualifications which include:

1. Interest in the problems of children and fami-
lies. , :

2. Awareness of the contribution of modern
psychology, psychiatry and social work thathe
or she can give due weight to the findings of
these sciences and professions.

3. Ability to conduct hearings with appropriate
temperament without loss of the essential dig-
nity of the court.

4. Prior experience and/or knowledge of family
law.

Specialized training should be provided for all
persons participating in the processing of cases
through the Family Court, including prosecutors, de- -
fense and other attorneys and the Family Court
judge. Law schools should recognize the need to
train attorneys to handle legal matters related to
family problems and should develop programs for
that training. These programs should have a heavy
clinical component, ‘

Standard 6.5 Appointment of | Judge-
ships and Transfer of Judges

Legislation should be enacted mandating that
appoiniment of judgeships to the Superior Ttial Court,
whether by county or judicial vicinage, be based on
weighted caselcads rather than popuiation. At least
two judgeships should be appointed from each coun-
ty. The Chief Justice, however; should be authorized
to cross assign all judges to any division of the unified
court and any county as shifting caseloads and other
interests of justice require. Until the trial court sys-
tem is fully unified, the legislation governing reim-
bursement to counties for transfer of judges should
be amended to include reimbursement of the total
cost of the judges.

Standard 6.6 Municipal Coi,lrts

Municipal Courts should be centralized into a divi-
sion of the Superior Trial Courts with a subdivision in
each county. . Administration - of each subdivision
should be centralized at each county seat, Each
judge should have the services of a clerk who s re-
sponsible for recording court proceedings, swearing

witnesses, collecting fees and fines, court room. -

security and other duties designated by the judge.
Judges of this division should be full-time and se-

lected pursuant to Judicial Selection, Education and

Training Standards 7.1-7.6. Nonjudicial personnel



should be subject to Court Organization Standards
6.8, 6.9 and 6.10.

. The division should have original jurisdiction over
adjudication of all matters presently adjudicated
in local Municipal Courts except those matters desig-
nated for the Family Division.

The expense of supporting the Municipal Division
should he assumed by the State. The revenues ob-
tained from fees, fines and forfeitures of bail should
be apportioned between and among the municipali-
ties in each county in an equitable manner.

Municipal Division courtrooms should be housed
in County Court facilities or in existing Municipal
Court facilities where adequate. To facilitate the con-
venience of the public, new facilities should be built
if ‘necessary. Nonjudicial support personnel should
be subject to personnel standards as outlined in
Gourt Organization Standard 6.8. Scheduling of court
cases should be flexible and if necessary for con-
venience of litigants, court should ‘be in session
during evening hours.

Standard 6.7 Court System Financing
and Budgeting

The State of New Jersey should assume responsi-
bility for providing all financial support necessary for
the effective and efficient operation of all courts. The
court system should receive financial support suffi-
cient to permit effective performance of its respon-
sibilities as a coordinate branch of government. The
level of support shouid include adequate salaries for
judicial and nonjudicial personnel, necessary oper-
ating supplies and purchased services and provision
as needed for capital expenditures for facilities and
new equipment. The financial operations of the
court system should be administered through a uni-
fied. budget in which all revenues and expenditures
for all activities of all courts in the system are pre-
sented and supervised.

The court system budget should be prepared by
the Administrative Office of the Courts, acting under
the supervision of the Chief Justice. A standing com-
mittee of judges, drawn from the judicial conference
or otherwise constituted, should advise and consult
in the preparation of the budget. Advice and consul-
tation of principal auxiliary staff persannel through-
out the court system should also be abtained through
reguiar procedures of inquiry and referral.

The Executive Branch of government should re-
ceive a copy of the budget before it is submitted to
the Legislature, and should be authorized to com-
~ ment on and make recommendations concerning the
budget for the court system, or court unit as the case
- may be, but shouid not be authorized to eliminate or
reduce budget requests.made to the Legislature.
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Standard 6.8 Nonjudicial Personnel of
the Courts

Nonjudicial court personnel who serve the court
such as court attendants and court clerks should be
selected, trained, promoted and compensated by the
court system. In recognition that the courts are a
separate branch of government the Supreme Court
should supervise the administration of a judicial
personnel system. Through its rule making authority
the Supreme Court should establish standards for the
selection, classification, training, promotion and
compensation of nonjudicial support personnel. The
Department of Civil Service should implement these
standards and administer the personnel system. Se-
lection procedures and where appropriate tests
should be approved by the Supreme Court.

Nonjudicial personnel of the courts should be
selected, supervised, retrained and promoted by the
court system. Regulations governing nonjudicial per-
sonnel should provide:

1. A uniform system of position classification and

levels of compensation.

2. A system of open and competitive application,
examination and appointment of new employ-
ees that reflect the special requirements of
each type of position in regard to education,
professional certification, experience, pro-
ficiency and performance of confidential func-
tions.

3. Uniform procedures for making periodic evalu-
ation of employee performance and decisions
concerning retention and promotion.

4. Requirements that discipline or discharge be
based on good cause and be subject to appro-
priate review.

5. Compatibility, so far as possible, with the em-
ployment system in the Executive Branch.
Transfer of individuals from one system to the
other, without impairment of compensation,
seniority, or fringe benefits should be facili-
tated.

6. A set of grievance procedures by which court
employees can appeal decisions.

7. Compliance with federal and State Equal Em-
ployment Opportunity policy.

8. Court attendants who are armed should be
trained in the use of firearms.

Regulations governing nonjudicial employees of
the court system should reflect the differences in du-
ties and responsibilities of various types of nonjudi-
cial personnel including the following:

1. Administrative personnel, such as the Adminis-
trative Director of the Courts, court executives
of subordinate court units and their principal
deputies. Administrative personnel should
perform duties requiring managerial skills and
discretion and should have qualifications that
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include general education, appropriate profes-
sional experience and education and training
in court management or public administration. -

2. Professional personnel, to include persons
such as examining physicians, psychological
and social diagnosticians, appraisers and ac-
countants whose duties require advance edu-
cation, specialized technical knowledge and
the exercise of critical judgment. They should
be selected on the basis of their competence
within their own profession and adaptability to
the working environment of the court system.
The procedure for evaluating potential appoin-
tees to professional positions should include
participation by persons of recognized standing
in the professional discipline involved.

3. Confidential employees, which include secre-
taries and law clerks and other persons whose
duties require them to work on a personal and
confidential basis with individual judges, judi-
cial officers, administrative officials and pro-

fessional personnel. Confidential employees

should serve at the pleasure of the person for
whom they work.
4. Technical and clerical employees. All other

employees should be appointed by the chief .

administrative official of the administrative
office in which they are employed.

Standard 6.9 Compensation and Retire-
ment of Judicial and Nonjudicial
Personnel ,

Levels of compensation for nonjudicial personnel
should be sufficient to attract and retain highly com-
petent staff. Full-time employees shauld be covered
by medical insurance and, where employed on a
permanent basis, by a retirement system that sub-
stantially corresponds to that in effect for employees
of the Executive Branch. _

Continued employment of judicial and nonjudicial
personnel over 70 years of age should be contingent
upon passing an annual mental and physical exami-
nation, '

Standard 6.10 Continuing Education of
Court Stafi

All staff members of the court system should main-
tain and improve their professional competence
through continuing education. The court system
should operate-or support programs of orientation for
new court staff and refresher and developmental
programs for experienced staff. Where greater con-
venience and economy can be achieved, such pre-
grams should be operated jointly by several court
systems, or on a regional or national basis. ‘

STANDARDS FOR JUDICIAL SELECTION,
EDUCATION AND TRAINING

Standard 7.1 Judicial Nominating
Process

The New Jersey screening process forms a solid
basis for selecting judges but should be modified
pursuant to Standards 7.1 through 7.6. All partici-
pants in the selection process shouid make their de-
cisions purely on the merit of the individual and eval-
uate the candidate only as to whether he or she
meets the qualifications of a good judge as deline-
ated by Standard 7.4.

Several elements of the New Jersey judicial selec-
tion process should be maintained.

1. The Judicial Selection Committees of the State
and county bar associations should continue to for-
ward names of prospective judicial candidates to the
Governor for consideration.

2. The Judicial Appointments Committee should
continue to assess the professional qualifications of
prospective judicial nominees.

3. The Special Investigation Unit of the New Jer-
sey State Police should continue to investigate the
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background of prospective judicial nominees.

4. The Governar should nominate judicial candi-
dates.

5. The New Jersey Senate should have a consti-
tutional role of “advice and consent” in the nomina-
tion of judges.

A selection process should aggressively seek out
the best potential judicial candidates through the par- -
ticipation of the bench, the organized bar, law
scheols and the lay public. : : :

Standard 7.2 Judicial Selection Gom-
mittees

Judges should he selected as judicial vacancies
occur (including the creation of a new judicial office)-
through' a procedure in which the New Jersey Bar
Association’s State Judicial Selection Commitiee
nomirates at least three qualified candidates from a
list of candidates forwarded by a county judicial
selectiorr committee(s). Judicial selection commit-
tees should be composed of at least seven members




representing the bar associations, judiciary and lay
public. All members should be appointed on a volun-
tary basis.

1. ‘A judicial representative on the State Judicial
Selection Commitiee should be appointed by the
Chief Justice of the Supreme Court, The judicial rep-
resentative on each county bar association’s selec-
tion committee should be appointed by the assign-
ment judge of the respective county. The judicial
member should serve as the presiding officer.

2. Two representatives of the public on the State
Judicial Selection Committee should not be attor-
neys and should be appointed by the Governor. Two
lay representatives on each county judicial selection
.committee should pe residents of the county, non-
lawyers and appointed by the Governor. The lay rep-
resentatives should be appointed for staggered terms
and not of the same political party.

3. The president of the State Bar Association
should appoint four representatives to the State
Judicial Selection Committee. Four representatives
- should be appointed by each county bar association
president to the respective county bar association
judicial selection committees.

Each county judicial selection committee shouid
continue to survey practicing attorneys in the county
to determine those who are willing to accept a posi-
tion as judge. Those who are willing should be asked
to answer a questionnaire concerning their back-
ground and. qualifications as is presently done. A
current list of potentially qualified candidates should
be maintained and at least five names forwarded to
the State Judicial Selection Committee along" with
the answers to the guestionnaire immediately upon
notice of a judicial vacancy in the respective county
or vicinage. For upper court vacancies in vicinages
which include more than one county all of the county
selection committees in that vicinage should submit
the names of at least three candidates.

The State Judicial Selection Committee should re-
view the questionnaires forwarded by the county
selection committees, evaluate the answers on the
questionnaire, make inquiries if necessary and sub-
mit the names of at Jeast three potentially qualified
candidates to the Governor. If all candidates whose
names are forwarded to the Governor are considered
unqualified by the Governor or the Judicial Appoint-
ments. Committee, the Governor should request a
new list of qualified candidates be submitted by the
State Judicial Selection Committee. The Governor
may at any time submit names for consideration by
the State Judicial Selection Committee, The Com-
mittee should evaluate the candidates’ qualifications
using the same criteria used for screening all other
candidates. The State Judicial Selection Committee
should have the services of a paid staff to aid in
record keeping and clerical tasks and to make inqui-
ries for the Committee,
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Standard 7.3 Judicial Appointments
Committee

The State Bar Association’s Judicial Appoiniments
Committee should continue evaluating the profes-
siondl qualifications of judicial nominees. The mem-
bership of the Committee shouid include representa-
tives of the judiciary, lay public and bar associations.

1. A judicial representative should be appointed
by the Chief Justice of the Supreme Court and serve
as presiding officer,

2. Two representatives of the public who are not
lawyers should be appointed by the Governor. The
lay members should serve for staggered terms and
not be of the same political party.

3. The State Bar Association membership should
continue as it is currently constituted.

The Judicial Appointments Committee should ex-
pand its present format for evaluating the profession-
al qualifications of judicial nominees. The Commit-
tee, in cooperation with the judiciary, the State Bar
Associationand other interested parties should devel-
op a format for determining a candidate’s profession-
al qualifications for performing judicial duties from
research which clearly identifies the knowledge and
skill requirements of judges operating in Appellate
and Trial Courts. The identification of appropriate
skills and knowledge shouid be based on an assess-
ment of specific roles, tasks and performance ob-
jectives and verified through observation of judges
while they are performing their everyday duties,

Judicial nominees should be required to undergo
a physical examination and the findings should be
considered by the Judicial Appointiments Committee.
The Appointments Committee should continue to re-
ceive and review information provided by the Special
Investigations Unit of the State Police concerning the
nominees’ background.

The professional and personal qualifications of
judges who wish to be reappointed should be re-
examined by the Judicial Appointments Committee
prior to reappointment. Additional information on the
judge's performance during the first term of office
should include a report from the Supreme Court's
Advisory Committee on Professional Ethics. The
Governor should appoint judicial candidates within
30 days after they have been cleared by the Judicial
Appointments Committee.

The Judicial Appointments Committee should have
a paid staff. The responsibility of the staff should
include:

1. Record keeping and clerical functions.

2. Investigation via telephone or personal inter-
views to provide the Committee with informa-
tion on the nominee's professional qualifica-
tions.

3. Expansion and improvement of the format for
evaluating the professional qualifications of
judicial nominees.
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Standard 7.4 Advice and Consent by the
Legislature

The Senate should exercise its constitutional role
of advice and consent. The Senate should adopt and
maintain the following internal rules.

1. The Judiciary Committee should report to the
Senate within 60 days of receipt of a judicial nomi-
nation with recommendations for, against or other-
wise, together with the reasons for such recommen-
dations, plus the vote of each Committee member.

2. In the event that the Judiciary Committee faiis
to report on any nomination within 60 days, and such
nomination is not withdrawn by the Governor, any
Senator may move the nomination before the full
Senate or the Senate should automatically consider
the nomination at its next meeting.

3. The nominee should have the right to receive a
hearing, which would be public or private at the dis-
cretion of the nominee; where the nominee can de-
mand to know the objections against him and de-
mand the right to respond publicly or privately. Sena-
torial courtesy* should be abolished by internal
Senate rule.

Standard 7.5 Qualifications of a Judge

Persons should be selected as judges on the basis
of their personal and professional qualifications for
judicial office. Their concept of judicial office and
views as to the role of the judiciary may be pertinent
to their gualification as judges. Selection shouid not
be made on the basis of partisan affiliation.

Personal and professional qualificatiens: All per-
sons selected as judges should be of good moral
character, emotionally stable and mature, in good
physical health, patient, courteous and capable of
deliberation and decisiveness when required to act
on their own reasoned judgment. They should have
a broad general and legal education and should have
been admitted to the bar. They should have had sub-
stantial experience in the practice, administration, or
teaching of law for a term of years commensurate
with the judicial office to which they are appointed.

Trial Judges: Persons seiected as trial judges
should have had substantial experience in the ad-
versary system through preparation, presentation or
decision of legal argument and matters of proof ac-
cording to rules of procedure and evidence.

Appeliate judges: The selection of appellate judges
by the Supreme Court shouid be guided by the aim of
having .an appellate bench composed of individuals
having a variety of practical and scholarly viewpoints,
including some with substantial experience as a trial

* Senatorial courtesy is the process whereby the Senate ac-
cedes to the veto of a single member where a nomination from
his or her district is concerned.
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judge. Persons selected as appellate judges prefer-
ably should have high intellectual gifts and experi-
ence in developing and expressing legal ideas and
facility in exchanging views and adjusting differences
of opinion.

Standard 7.6 Assessment of the N'eed
to Fiil Judicial Vacancies and to Pro-
vide Support Services

The decision whether a judicial position should be

filled is an executive decision which should be based

on an assessment of whether it is needed or feasible.
To aid in the assessment of such needs the Supreme
Court, through the Administrative Office of the
Courts, should initiate a study to determine and pro-
vide continuous data to appointing authormes can-
cerning:

1. The number of judges needed to process all
criminal and civil cases within the specific time
limits set by the Supreme Court.

2. The proper ratio of support personnel to. each "

judge to ensure that cases are processed with-
in appropriate time limits. Support personnel
include public defenders, prosecutors, proba-
tion officers, clerks, stenographers secre-
taries and court attendants.

Within 30 days after a judicial vacancy occurs, the
Supreme Court or its administrative branch, the Ad-
ministrative Office of the Courts, should notify the

appointing authority as to whether there s a need to

appoint a judge or provide supporting staff to ensure
that the judge can function on a full-time basis. If
there is not enough supporting personnel =z judge
should only be appointed contingent upon hmng of
the needed staff.

Standard 7.7 Establishment of a State
Judicial College

A State Judicial College should be established in
cooperation with the law schoois and schools of cri-
minal justice in New Jersey to provide judges with
access to a year-round comprehensive program: of
education. The curriculum of the coliege should in-
clude three major areas; judicial practice, the social
sciences. and law. The following elements should:be
included in the development of a State Judicial Col-
lege.

1. ‘The teaching staff should be composed of full-
time judges on temporary leave from the bench
and former judges and should use experts on a part-
time basis from various aspects of the criminal jus-
tice system, social sciences and administration
fields.

2. Courses should be offered at regional locations
to allow judges easy access.



3. Class size should be restricted to a limited num-
ber of participants to increase individual participation
and provide greater individualized instruction.

4. Each itidge should be required to participate in
at least 12 hours of classroom education per year.

Standard 7.8 Judicial Orientation
Training

Judicial erientation training for all newly appointed
judges should be extended and provide a combina-
tion of required and elective courses.

1. Al newly appointed Trial Court judges who
have no prior judicial experience should be provided
with the equivalent of at least three weeks of judicial
orientation training.

2. Allnewly appointed Municipal Court judges who
have no prior judicial experience should be provided
with at least seven days of judicial orientation train-
ing.

3. Newly appointed judges should attend orienta-
tion training prior to assuming the responsibilities of
the bench. In any event, a judge must receive orien-
tation training within six months of the judge’s ap-
pointment.

4, Judicial orientation training should include a
series of required courses for each judge and a
series of elective courses to allow judges to study
intensively subjects in which they have limited know!-
edge.

Standard 7.9 National Level Education
Programs

The Administrative Office of the Courts (AQC)
or a State Judicial College should continue to spon-
sor participation in national judicial education pro-
grams to expose large numbers of New Jersey
judges to the experiences, outlooks and methods of
' judges from other court systems throughout the
- country. National associations, centers and aca-
demies should be encouraged to foster education
pragrams in New Jersey.

Standard 7.10 Judicial Education
Curriculum

The Administrative Office of the Courts or a State
Judicial College should develop an educational curri-
culum for judges which covers the areas of judicial
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practice, the social sciences and law. All courses
should be orientad directly toward the judicial func-
tion.

Standard 7.11 Individualized Education
Methodology

Lecture- and discussion-oriented judicial educa-
tion should be supplemented with a series of educa-
tion methodalogies which enable individual judges
or groups of judges to study subjects in depth and at
their own pace. The Administrative Office of the
Courts or a State Judicial College should develop the
following education methods and resources:

1. An automated legal research resource to pro-
vide judges, prosecutors and defense attor-
neys at terminals throughout the State with up-
to-date access to statutes, court rules and
court decisions.

2. Video and audio tapes for self-teaching which
provide individual judges and groups of judges
with lectures and discussions on law, pro-
cedure and social science relating to the judi-
cial function.

3. Manual or computer self-administered pro-
grammed instruction.

4. Workbooks to accompany lecture and discus-
sion presentations.

5. A program of sabbatical leave for the purpose
of enabling judges to pursue studies and re-
search relevant to their judicial duties.

Standard 7.12  Judicial Education, Plan-
ning and Evaluation

A comprehensive research and evaluation effort
should form the basis for planning judicial education.
The Administrative Office of the Courts or a State Ju-
dicial College should perform research and evalua-
tion tasks.

1. Research should include identification of the
necessary skills and knowledge required of judges
and judicial problem areas which may benefit from
education programs. Such research should be based
on surveys of police, court, public defender, prose-
cution and correctional personnel and the general
public.

2. Evaluation of judicial education programs
should include continual critique of training programs
by both training staff and judges.

A im o
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STANDARDS FOR THE PRETRIAL PROCESS

Standard 8.1 Summons in Lieu of Con-
tinued Detention Foliowing Arrest or
in Lieu of Warrant

Upon the apprehension or following the charging
of a person for an offense other than the common law
felonies of arson, burglary, kidnapping, murder, rape,
robbery or sodomy, or the attempt to commit such
crimes, a summons should generally be issued in
lieu of continued detention following arrest or in lieu
of the issuance of an arrest warrant by a judicial
¢fficer. Upon the apprehension or arrest of a defen-
dant for such common law felonies, or the attempt to
commit such crimes, the defendant should be taken
into custody and so remain until a judicial officer de-
termines appropriate release conditions.

All law enforcement officers should be authorized,
by court rule and statute, to issue a summons in lieu
of continued detention following an arrest without a
warrant for offenses other than the specified com-
mon law felonies or attempts to commit such crimes.
All judicial officers should be given authority to issue
a summons rather than an arrest warrant in all cases
in which a complaint, accusation or indictment is
filed or returned against a person not already in cus-
tody.

The summons should be served upon the defen-
dant in the same manner as a civii summons;
however, limited detention for identification purposes
shouid be authorized.

|, Authority of Law Enforcement Officer —A law
enforcement officer, acting without a warrant, who
has probable cause to believe that a person has com-
mitted any offense other than the common law feion-
ies of arson, burglary, kidnapping, murder, rape, rob-
bery or sodomy, or attempt to commit such crimes,
should be required to issue a summons in lieu of con-
tinued detention following arrest. Detention may be
continued, however, if:

1. The behavior and past conduct of the defen-
dant indicates that his release presents an imminent
danger to individuals or to the community;

2. The defendant is under lawful arrest and fails
to identify himself satisfactorily or supply required
information concerning his identification;

3. The defendant refuses to sign an acknowledge-
ment of receipt of the summons;

4, The defendant has no ties to the community
reasonably sufficient to assure his appearance;

5. The defendant has previously failed to appear in
response to a summons; or

6. Arrest or detention is necessary to carry out ad-
ditional legitimate investigation action.
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Should a field officer determine the necessity for
continued custody, another independent decision
should be made by the supervising officer at the po-
lice station. Any law enforcement officer who deter-
mines a need for continued custody should be re-
quired to state the reasons for the decision in writing.

{l. Authority of Judicial Officer— All judicial officers
should be authorized by law to issue a summons
rather than an arrest warrant in all cases in which a
complaint, accusation or indictment is filed or re-
turned against a person not already in custody.

A. A summons should be issued if the alleged of-
fense is other than the common law felonies of arson,
burglary, kidnapping, murder, rape, robbery or sodo-
my or attempt to. commit such crimes; however, an
arrest warrant may be issued if:

1. The behavior and past conduct of the defen-
dant indicates that failure to take him into custody
presents an imminent danger to individuals or to the
community; '

2. The defendant has previously willfully failed to
respond to a summons or has violated the conditions
of any pretrial release program;

3. The defendant has no ties to the community and
there is a reasonable likelihood that he will fail to
respond to a summons;

4. The whereabouts of the defendant is unknown
cr the arrest warrant is necessary to subject him to
the jurisdiction of the court; or

5. Arrest and detention are necessary to carry
out additional legitimate investigative action.

B. At the time of the application for an arrest war-
rant or summons, the judicial officer should require
the applicant to produce such information concern-
ing the defendant which reasonable investigation will
reveal. This information shouid include the defen-
dant's residence, employment, family relationships, -
past history or response to legal process and past
criminal record, ' '

C. Where a crime other than the common law
felonies or attempts to commit such crimes has been
charged, the judicial officer who determines a need
for the issuance of a warrant should be required to
state the reasons for the decision in writing.

D. A warrant should generally issue for persons
accused of committing the common law felonies of
arson, burglary, kidnapping, murdler, rape, robbery
or sodomy or attempt to commit such crimes; how-
ever, a summons in lieu of arrést may be issued at
judicial discretion.

I1i. Content of Summons — Whether issued by a law
enforcement officer or by a judicial officer, the
summons should:




1. Inform the defendant of the offense with
which he is charged;

2. Specify the date, time and exact location of the
first court proceeding, whether trial or preliminary
hearing; and

3. Advise the defendant of the consequences of
failing to appear.

Standard 8.2 Criteria for Prosecutorial
Screening

it should be recognized that at various times the
need exists to terminate formal or informal action
against an individual involved in the criminal justice
system and that the prosecuting attorney has dis-
cretion to do so without court approval prior to indict-
ment. This need may arise where prosecution is not
justified or where it would not further the interests of
the criminal justice system.

I. A defendant should be screened out of the crimi-
nal justice system and criminal prosecution termi-
nated If there is not a reasonable likelihood that the
evidence admissible against him would be sufficient
to obtain a conviction and sustain it on appeal. In this
type of screening decision, the prosecuting attorney
should consider the probability of conviction and af-
firmation of that conviction on appeal.

I1.- Criminal prosecution should be terminated when
the benefits to be derived from prosecution or diver-
sion would be outweighed by the costs of such ac-
- tion. In this determination, the factors to be con-
sidered are:

1. - Doubt as to the defendant’s guilt;

2. The impact of further proceedings upon the de-
fendant and those close to him, especially the
likelihood and seriousness of financial hard-
ship or family life disruption;

3. The seriousness of the offense;

4. The value of further proceedings as a deter-
rent to others which will result from prosecu
tion;

5. The value of further proceedings as a deterrent
to the defendant, viewed in light of his past cri-
minal conduct, the seriousness of his past cri-
minal activity which might continue in the
absence of a deterrent; the possibility that
further proceedings might tend to increase
the defendant's commitment to criminal ac-
tivity; and the likelihood that programs avail-
able as diversion or sentencing alternatives
may reduce the iikelihood of recidivism;

6. The value of further proceedings in fostering

the community's sense of confidence in the

criminal justice system;

The cost of prosecution;

Any improper motives of the complainant;

00 ~§
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9. General nonenforcement of the statute in-
volived;

10. The likelihood of prosecution and conviction of
the defendant by another jurisdiction, state or
federal; and

11. Any assistance rendered by the defendant in
the apprehension or conviction of other defen-
dants and any socially beneficial activity en-
gaged in by the defendant that might be en-
couraged In others by terminating prosecu-
tion.

Standard 8.3 Procedure for Prosecu-
torial Screening

I. Following the return of an indictment by the grand
jury, criminal prosecution should be terminated only
by the court.

II. The decision to institute criminal proceedings
should be initially and primarily the responsibility
of the prosecuting attorney. Where the defendant
has not been taken into custody, no complaint should
be filed without the review and formal approval of the
prosecuting attorney.

I1i. After a person has been taken into custody or a
complaint has been signed, the decision to proceed
with - formal prosecution should rest with the prose-
cuting attorney.

A. The prosecuting attorney should have the dis-
cretion to terminate criminal prosecution when,
based on criteria identified in Standard 8.2, it is coun-
terproductive to prosecute.

B. The prosecuting attorney should have the dis-
cretion to dispose of at the municipal level, lesser
criminal activity by appropriate changes under the
disorderly persons act.

C. The decision to continue formal proceedings
should be a discretionary one on the part of the pro-
secuting attorney and should not be subject to judi-
cial review. Refusal of the prosecuting attorney to
screen out of the system should not be the basis for
attack upon a criminal charge or conviction.

IV. Written guidelines should be formulated by the
prosecuting attorney to structure the exercise of pro-
secutorial discretion and identify those factors to be
considered in the screening decision. Guidelines
should reflect local conditions and atiitudes and
should be available to the public.

V. When the decision to terminate prosecution is
made, a written statement of the prusecuting attor-
ney's reasons should be prepared and kept on file.
Screening practices within the prcsecuting agency
should be reviewed periodically to ensure that
guidelines are being followed and to assist in their
evaluation and revision.




V1. If the prosecuting attorney administratively dis-
misses a complaint or screens a defendant out of the
system, notification should be given to the complain-
ant or victim and the police or the complainant should
have recourse to the court. If the court determines
that the decision not to prosecute constituted an
abuse of discretion, it should order the prosecuting
attorney to pursue formal proceedings.

Standard 8.4 First Appearance

Initial appearances on all charges should be
scheduled before a judge without unnecessary de-
lay. At this appearance, the defendant should be ad-
vised in clear and easily understandable language
of the charges against him, of his constitutional rights
(including but not limited to his right to pretrial re-
lease and to be represented by counsel, appointed
if he is indigent) and of the date of his trial or proba-
ble cause hearing. If he is entitled to public represen-
tation, arrangements for such should be made at this
time.

A determination regarding appropriate conditions
of pretrial release should also be made by the judge
at this time. If a defendant has been conditionally
released prior to the first appearance, a reduction of
release conditions can be sought at the first appear-
ance.
~ I, If not released on summons or by any other law-
ful manner, every arrested person shall he taken be-
fore a judge without unnecessary delay but in no in-
stance later than 48 hours after the arrest.

1. Unless the defendant intelligently waives the
right to be represented by counsel, no further steps
in the proceedings should be taken until the defen-
dant and his counsel have had an adequate oppor-
tunity to confer.

f11. In all cases not concluded at the first appear-
ance, the judge should decide the question of the de-
fendant’s pretrial release. Release should be effected
if appropriate.

IV. If the defendant cannot make bail or be other-
wise released from continued custody following the
first appearance, the detention hearing or the hearing
of probable cause should be held without unneces-
sary delay and in no case longer than ten days follow-
ing the date of arrest.

Standard 8.5 Pretrial Release

Adequate investigation of defendants’ character-
istics and circumstances should be undertaken to
identify those defendants who can be released
prior to trial solely on their own promise to appear for
trial. Release on this basis should be made wher-
ever appropriate. If a defendant cannot appropriately
be released on this basis, consideration should be
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given to releasing him under certain conditions, such
as the deposit of ‘a sum of money to be forfeited in
the event of nonappearance, or assumption of an
obligation to pay a certain sum of money in the event
of nonappearance or the agreement of third persons
to maintain contact with the defendant and to assure
his appearance.

Participation by private bail bond agencies in the
pretrial release process should be minimized to the
fullest extent possible.

Standard 8.6 Alternatives to Pretrial
Detention

A court rule should be adopted to develop, author-

ize and encourage the use of a variety of alternatives
to the detention of persons awaiting trial. The use of
these alternatives should be governed by the follow-
ing:
I. Judicial officers on the basis of information pro-
vided by the pretrial services agency should select
from the list of the following alternatives the least
restrictive condition or conditions that will reasonably
assure the appearance of the defendant for trial:

A. Release on personal recognizance into own
custody without further conditions (ROR),

B. Release on the execution of an unsecured ap-
pearance bond executed by the defendant or a third
party.

C. Release into the care of a qualified person or
organization reasonably capable of assisting the de-
fendant to appeatr at trial. ‘

D. Release with imposition of restrictions on ac-.
tivities, associations., movements and residence
reasonably related to securing the appearance of the
defendant.

E. Release on the basis of financial security to be
provided by the defendant (bail).

1) Full Cash;

2) 10% Cash;

3) Traditional Bail Bond;

4) Real Estate,

F. Imposition of any ather restrictions other than
detention reasonably related to securing the ap-
pearance of the defendant. ‘

G. Partial detention, with release during certain
hours for specified purposes.

H. Detention of the defendant.

I, Judicial officers in determining the likelihood of
appearance and selecting the form of pretrial re-
lease should consider the nature and circumstances
of the offense charged, the weight of the evidence
against the defendant, his ties to the community,
his recard of convictions, if any, and his record of
appearance at court proceedings or of flight to avoid
prosecution.




1, Participation by private bail bond agencies in the
pretrial release process should be restricted to the
fullest extent possible.

V. Willful failure of the defendant to appear before
any court as required shall be subject to appropriate
sanctions.

Standard 8.7 Procedur2s Relating to
Pretrial Release and Detention
Decisions

The following considerations should be included in
the formulation of procedures related to pretrial re-
lease and detention decisions:

I. A person in the physical custody of a law enforce-
ment agency on the basis of arrest, with or without a
warrant, should be taken before a judicial officer
without unnecessary delay and in no instance later
than 48 hours after arrest.

II. When a person accused of a crime is taken into
custody, an investigation by the pretrial services
agency should commence without delay to gather in-
formation relevant to the pretrial release or detention
decision. The nature of the investigation should be
limited to facts related to the likelihood of appear-
ance at trial and should include but not be limited to
the following:

A. Current employment status and employment
history.

B. Present residence and length of stay at such
address.

C. Extent and nature of family relationships.

D. General reputation and character references.

E. Present charges against the defendant.

F. Prior criminal record.

G. Prior record of compliance with or violation of
pretrial release conditions. )

H. Other facts relevant to the likelihood that he
will appear for trial or factors which would make
flight unlikely. ‘

11, The utilization of bail schedules should be dis-
continued.

iV, Pretrial detention or conditions substantially
infringing on personal liberty should not be imposed
unless:

A. The defendant is granted a hearing, as socon
as possible, before a judge and where required is
accorded the right to be represented by counsel
(appointed counsel if he is indigent); and, at the dis-
cretion of the judge, the right tc present evidence on
his own behalf, to subpoena witnesses and to con-
front and cross-examine the witnesses against him.

. B. The judge finds substantial evidence that con-
finement or restrictive conditions are necessary to
assure the presence of the defendant for trial.
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C. The judge states on the record his findings of
fact, the reasons for imposing detention or release
conditions, and the evidence relied upon.

V. Where a decision has been made to detain or im-
pose conditions substantially infringing on the defen-
dant's liberty, the defendant should be authorized to
move for judicial review of that decision.

VI. Whenever a defendant is released pending trial
subject to conditions, and there is probable cause to
believe that the defendant has violated one or more
of those conditions, he may be detained pending a
hearing. If, after a hearing as described in 1V (A)
hereof, the judge finds a willfu} violation of one of the
conditions of pretrial release, he should be author-
ized to impose such different or additional conditions
as are appropriate under such circumstances.

Standard 8.8 General Criteria for
Diversion

In appropriate cases offenders should be diverted
out of the criminal justice system before formal trial
or conviction.

I. Such diversion is appropriate where the benefits
to saciety from channeling an offender into an avail-
able noncriminal diversionn program outweigh any
harm done to soclety by abandoning criminal prose-
cution, Among the factors that should be considered
with respect to diversion are:

A. The nature of the offense;

B. The motivation and age of the offender;

C. The attitude of the victim;

D. Any likelihood that the offender suffers from a
mental iliness or psychological/physical abnormality
which was related to his crime and for which treat-
ment is available;

E. Any likelihood that the crime was significantly
related to any other condition or situation such as un-
employment or family problems that would be sub-
ject to change by participation in a diversion pro-
gram;

F. Any history of the use of physical violence
toward others;

G. Involvement with syndicated crime;

H. A history of anti-social conduct indicating that
such conduct has become an ingrained part of the
defendant’s life-style and would be particularly resis-
tant to change; and

I. Any special need to pursue criminal prosecu-
tion as a means of discouraging others from commit-
ting similar offenses.

Standard 8.9 Use of Diversion

The State, in cooperation with relevant public and



private noncriminal justice agencies, should de-
velop and implement formally organized programs
of diversion, such as pretrial intervention(PT1), that
can be applied in the criminal justice process from
the time an illegal act occurs to the time of adjudi-
cation.

I. In order to provide the opportunity for formalized
pretrial diversion to all New Jersey citizens, pre-
trial intervention programs should be expanded until
there is a program available to the ~zsidents of each
county within the State. Each PT! program should
make the most effective use of existing community
cetvices and where services for a particular prob-
lem are not available, the program should attempt ta
incorporate such needed services within its pro-
grams. Provisions should be made for inter-state
transfers.

II. Pretrial intervention programs should operate
under a set of written guidelines that ensure periodic
review of policies and decisions. The same guide-
lines should be utilized by prosecutors, program ad-
ministrators and judges and should specify:

A. The objectives of the program and the types
of cases to which it is to apply;

B. The means to be used to evaluate the outcome
of diversion decisions;

C. A requirement that the official making the
diversion recommendation state in writing the
basis for his determination; and

D. A requirement that the agency opstaiing di-
version programs maintain a currerit and com-
plete listing of various resource dispositions
available to diversicn decisionmakers,

1. Diversion should not be utilized as a substitute
for prosecution where the facts of the case are not
sufficient to obtain a conviction or where screening is
more appropriate.

V. A plea of guilty should not be considered a con-
dition for enroliment into any diversion program.

V. The factors to be used in determining whether
a defendant, following arrest but prior to adjudica-
tion, should be selected for diversion to a noncri-
minal program, should include the following:

1. The nature of the offense.

2. The facts of the case sufficiently establish
that the defendant probably committed the act,

3. The motivation anc age of the defendant.

4, The willingness of the victim to have no con-
viction sought.

5. Existence of personal problems, character
traits, etc,, which may be related to the defendant's
crime and for which services are unavailable within
the criminal justice system, or may be provided more
effectively outside the system and the probability that
the causes of criminal behavior can be controlied by
proper intervention.
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6. Likelihood that the defendant's crime is related
to a condition or situation, such as unemployment or
family problems that would be conducive to change
through the defendant’s participation in the diversion
program.

7. The needs and interests of the victim and so-
ciety are served better by diversion than by official
processing.

8. The defendant’s crime does not constitute part
of a continuing pattern of anti-social behavior,

9. The defendant does not present a substantial
danger to others.

10. The defendant's crime is not of an assaultive
or violent nature, whether in the criminal act itselt
or in the possible injurious consequences of such
criminal act.

11. Likelihood that the arrest has had such a seri-
ous effect on the defendant that it would serve as the
desired deterrent against repetitive criminal beha-
vior,

12. Prosecution would exacerbate the social prob-
[em that led to the defendant’s criminal cts.

13. History of the use of physical viclence toward
others.

14. Any involvement with organized crime.

15. A history of anti-social conduct indicating that
such conduct has become an ingrained part of the
defendant’s life-style and wauld be particularly resis-
tant to change.

16. The defendant would present a substantial
danger to others,

17. The crime is of such a nature that the value of
pretrial intervention wouid be outweighed by the pub-
lic need for prosecution.

18. Services to meet the defeadant's needs and
problems are more effectiveiy availabie through re-
sources not available to the pretrial intervention
program.,

19, Where the defendant’s involvement with other
people in the crime charged or in other crimes is
such that the interest of the State would be best
served by processing his case through traditional
criminal justice system procedures.

20. Where the harm done to society by abandon-
ing criminal prosecution would ocutweigh the benefits
to society from channeling an offender into a diver-
sion program.

VI. The statewide system of pretrial intervention
should be comprehensively evaluted. The results of
any evaluation and subsequent interim evaluations
should be distributed to all participating judges, the
county prosecutor and the program administrators
for the purpose of ensuring the uniformity and effec-
tiveness of PT} programs. ‘
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Standard 8.10 Procedure for Diver-
sion Programs

The decision to divert should be made as soon as
adequate information can be obtained.

|. Guidelines for making diversion recommendations
and decisions should be established and made pub-
lic. Written guidelines should be promulgated after
consultation with the prosecutor and after giving all
prosecutorial suggestions due conssdéeration and then
shouid be distributed to all police agencies &nd
judges within the county.

I1. Diversion should be permitted only under a court-
approved diversion agreement providing for suspen-
sion of criminal proceedings on the condition that
the defendant participate in the diversion program.
This agreement should be between the defendant,
prosec'.i=z” and court. Uniform procedures should be
developed for the 1wuiic ulation of such agreements
and thelr approval by /he court. These procedures
should contain the folloving features:

A. Emphasis should be placed on tha defendant's
right to be represented by counsel during negotia-
tions for diversion and entry and approval of the
agreement.

B. Suspension of criminal prosecution for longer
than one year should not be permitted.

C. The agreement submitted to the court should
contain a full statement of those things expected of
the defendant and the reason for diverting the de-
fendant.

D. Upon expiration of the agreement and success-
ful completion of the diversion program, the court
should dismiss the prosecution and no future prose-
cution based on the conduct underlying the initial
charge should be permitted.

E. For the duration of the agreement, the prose-
cutor or the program director should have the au-
thority to advise the court, upan notice to the defen-
dant, that the defendant is not performing his duties
adequately under the agreement and if the court
determines that the defendant is not, it shall permit
the prosecution to be reinstated,

{11, Whenever a diversion recommendation is made,

‘the staff member making it should specify in writing
the basis for the decision, whether or not the defen-
dant is diverted. These statements should be collec-
ted and subjected to periodic review within the re-
spective agency to ensure that diversion programs
are operating as intended.

Standard 8.11 Pretrial Services Agency

The State of New Jersey should take action, in-
-cluding the pursuit of enabling legislaticn or court
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rule where necessary, to create a centrally coor-
dinated and directed pretrial servicos agency. This
agency should be established as a permanent sec-
tion within the Administrative Office of the Courts
and should be responsible for the supervision, opera-
tion of all pretrial release and diversion programs
and procedures as well as the development of a com-
prehensive plan for improving the pretrial process.

I, The pretrial services agency should provide the
following services:

A. Operation of diversion programs, such as pre-
trial intervention.

B. Continuing information gathering necessary for
pretrial release and intervention decisions as outlined
in Standards 8.7, "Procedures Relating to Pretrial
Release and Detention Decisions” and 8.9, “Use of
Diversion.”

C. Determination of the individual needs of de-
fendants and, where appropriate. emphasize diver-
sion to alternative community-based services (half-
way houses, drug treatment programs or any other
residential or nonresidential adult programs) based
upon identified needs.

D. Provide assistance in assessment, evaluation
and classification services for purposes of program
planning for sentenced offenders and pretrial de-
tainees.

E. Supervision of defendants released pending
trial and assistance to enable defendants to appear
at trial.

II. The following principles shouid be followed in
establishing, planning and operating pretrial services:

A. Initiation of pretrial services should in no way
imply that the defendant is guilty. Protection of the
rights of the defendant must be maintained at every
phase of the process.

B. Any information gathered from the defendant
shall be privileged.

C. Private specialized community services should
be made available to the pretrial services agency
wherée necessary and funds should be provided for
their purchase. Services should include but not be
limited to the following:

Psychiatrists;

Clinical psychologists;
Social workers;
Interviewers; and
Education specialists.

Grh 0N

Standard 8.12 Comprehensive Pretrial
Procc ss Planning

In the initial planning process the pretrial services
agency as described in Standard 8.11 should collect
the following information:

A. The extent of pretrial detention, including the
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number of detainees, the number of days of detention
and the range of detention by time periods.

B. The cost of pretrial release programs and de-
tention.

C. The disposition of persons awaiting trial, in-
cluding the number released on bail, ROR and other
nonfinancial conditions, and detained.

D. The number of persons who are granted bail
status changes.

E. The disposition of such persons after trial in-
cluding for each form of pretrial release or detention,
the number of persons who were convicted, who
were sentenced to the various available sentencing
alternatives, and whose cases were dismissed.

F. Effectiveness of pretrial conditions, including
the number of defendants who (&) failed to appear,
(b) violated conditions of their release, {c) were
arrested for another offense during the period of
their release,

G. Conditions of treatment of and rules governing
persons awaiting trial, including the extent to which
such treatment and rules meet the recommendations
in the standards.

H. The need for and availability of resources that
could be effectively utilized for persons awaiting
trial, including the number of arrested persons suf-
fering from problems relating to alcohol, narcotic
addiction or physical or mental disease or defects,

STANDARDS FOR TR

Standard 9.1
Function

The function of the grand jury should be limited to
investigative purposes and indictment in exceptional
circumstances. Indictment should not be required in
any other criminal prosecution and a constitutional
amendment should be adopted to that effect.

If a direct grand jury indictment is issued in a parti-
cular case, no probable cause hearing should be
held.

Limitation of Grand Jury

Standard 9.2 Probable Cause Hearing

A consolidated centralized court should be estab-
lished having jurisdiction over all criminal offenses.
Probable cause hearings should be held under the
turisdiction of this court.

A probable cause hearing should be held within
two weeks following the commencement of pro-
ceedings and should be held in addition to or, where-
ever possible, as part of the detention hearing re-
ferred to in Standard 8.4, ''First Appearance.” Evi-
dence received at the probable cause hearing should
be limited to that which is relevant to a determination
that there is probable cause to believe a crime has
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and the extent to which community treatment pro-
grams are available.

.- The length of time required for bringing a crimi-
nal case to trial and, where such delay is found to be
excessive, the factors causing such delay.

The comprehensive plan for the pretrial process
should inciude the following elements:

A. Assessment of the current status of programs,
facilities and policies relating to pretriat release and
detention.

B. A plan for improving the programs and facil-
ities relating to pretrial release and detention, includ-
ing priorities for implementation of the recommenda-
tions set forth by this Committee.

C. A means of implementing the plan and requir-
ing approval of the expenditure of funds for, or the
continuation of, programs consistent with the plan.

D. A method of evaluating the extent and success
of implementation of the improvements.

E. A strategy for processing large numbers of per-
sons awaiting trial during mass disturbances, includ-
ing a means of utilizing additional’ resources on a
temporary basis.

F. Ascertainment of the statistical reqmrements
necessary for evaluation, planning. and operatlon of
a pretrial release system,

JAL PREPARATION

beenh committed and that the defendant has com-
mitted it. Upon a finding of a probable cause, no fur-
ther charging document should be required.

Standard 9.3 Speedy Trial Time Limits

Resources should be made available to permit
the disposition of all criminal cases within appro-
priate time limits. Given the necessary resources, all
crimindl cases involving incarcerated defendants
should come to trial within 90 days of arrest and all
other trials should be held within six months of filing
of the first charging document. Failure to meet these
goals should not require dismissal unless it has been
determined that there was  unnecessary delay in
reaching a disposition, .An incarcerated defendant
who through no fault of his own has not been brought
to trial within 90 days of his arrest should be released
on conditions he is able to meet.

Standard 9.4 Propriety of Plea Dis-
cussions and Plea Agreements

1. In cases in which it appears that the interest of
the public in the effective administration of criminal




justice - would thereby be served, the prosecuting
attorney may engage in plea discussions for the pur-
pose of reaching a plea agreement. He should en-
gage in plea discussions or reach a plea agreement
with the defendant only through defense counsel,
except when the defendant is not eligible for or does
not desire appointment of counsel and has not re-
tained counsel.

2. The prosecuting attorney, in reaching a plea
agreement, may agree to one or more of the follow-
ing, as dictated by the circumstances of the indi-
vidual case:

a. To make or not to oppose favorable recom-
mendations as to the sentence which should
be imposed if the defendant enters a plea of
guilty or non vult.

b. To seek or not to oppose dismissal of the of-
fense charged if the defendant enters a plea of
guilty or non vult to another offense reasonably
related to defendant’s conduct; or

c. To seek or not to oppose dismissal of other
charges or potential charges against the de-
fendant if the defendant enters a plea of guilty
or non vult.

Standard 9.5 Acceptability of a Guilty
Plea

The caurt should not accept a plea of guilty or non
vult without first determining that the plea is vol-
untary, knowledgeable and accurate.

1. As to the voluntariness of the plea, the follow-
ing means of coercion render the plea unacceptable:
a. Charging or threatening to charge the defend-
ant with offenses for which the admissible
evidence available to the prosecutor is in-
sufficient to support a guilty verdict.

b. Charging or threatening to charge the defend-
ant with a crime not ordinarily charged in the
jurisdiction for the conduct allegedly engaged
in by him.

c. Threatening the defendant that if he pleads not
guilty, his sentence may be more severe than
tha. which ordinarily is imposed in the juris-
diction in similar cases on defendants who
plead guilty.

d. Failing to grant full disclosure before the plea

-~ discussions of all exculpatory evidence mat-
erial to guilt or punishment.

2. In ascertaining the knowledgeability of the plea,
the court should be satisfied that the defendant
understands the nature of the charge and the full
consequences of his plea.

3. Notwithstanding the acceptance of a plea of
quilty, the court should not enter a judgment upon
such plea without making such inquiry as may satisfy
it that there is a factual basis for the plea. '
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Standard 9.6 Responsibilities of the
Trial Judge

1. The trial judge should not participate in plea
discussions.

2. If a tentative plea agreement has been reached
which contemplates entry of a plea of guilty or non
vult in the expectation that other charges before that
court will be dismissed or that sentence concessions
will be granted, upon request of the parties the trial
judge may permit the disclosure to him of the tenta-
tive agreement and the reasons therefore in advance
of the time for tender of the plea. He may then indi-
cate to the prosecuting attorney and defense counsel
whether he will concur in the proposed disposition
if the information in the presentence report is con-
sistent with the representations made to him.

3. When a plea of guilty or non vult is tendered or
received as a result of a prior plea agreement, the
trial judge shouid give the agreement due consider-
ation, but notwithstanding its existence he should
reach an independent decision on whether to grant
charge or sentence concessions.

4. |f the trial judge refuses to sentence in accord-
ance with the plea agreement the defendant should
have the absolute right to withdraw his guilty plea.

Standard 9.7 Pleading By Defendant;
Alternatives

1. A defendant may plead not guilty, guilty, or non
vult. A plea of guilty or non vult should be received
only from the defendant himself in open court except
when the defendant is a corporation, in which case
the plea may be entered by counsel or a corporate
officer.

2. A defendant may plead non vult or guilty only
with the consent of the court.

Standard 9.8 Representation by Coun-
sel During Plea Negotiations

No plea negotiations should be conducted until a
defendant has been afforded an opportunity to be
represented by counsel. If the defendant is repre-
sented by counsel, the negotiations should be con-
ducted only in the presence of and with the assist-
ance of counsel.

Standard 9.9 Pleading to Other
Offenses

Upon entry of a plea of guilty or non vult or after
conviction on a plea of not guilty, the defendant's
counsel may request permission for the defendant to
enter a plea of guilty or non vult as to other crimes he



has committed which are within the juricdiction or -

coordinate courts of the State. Upon written approv-
al of the prosecuting attorney of the governmental
unit in which these crimes are charged or could be
charged, the defendant should be allowed to enter
the plea.

Standard 9.10 Plea Withdrawal

Prior to sentencing, the court should allow the
defendant to withdraw his plea of guilty or non vult
whenever the defendant proves that withdrawal is
necessary to correct a manifest injustice. In the
absence of a showing that withdrawal is necessary
to correct a manifest injustice, a defendant may not
withdraw his plea of guilty or non vult as a matter of
right once the plea has been accepted by the court.

After a defendant has been sentenced, any at-
tempt to withdraw his or her plea of guilty should be
made pursuant to those rules governing post con-
viction relief.

Standard 9.11  Effect of Withdrawn or
Refused Plea on Subsequent Pro-
ceedings

A plea of guilty or non vult that is withdrawn or

refused should not be admissible in evidence against
the defendant at trial.

Standard 9.12 Consideration of Plea in
Final Disposition

It is proper for the court to grant charge and sen-
tence concessions to defendants who enter a plea of
guilty or non vult when the interest of the public in
the effective administration of criminal justice would
thereby be served.

The court should not impose upon a defendant any
sentence in excess of that which would be justified
because the defendant has chosen to require the
prosecution to prove his guilt at trial rather than to
enter a plea of guiity or non vult.

Standard 9.13 Recording the Proceed-
ings and the Agreement of Guilty
Pleas

Where a guilty plea is offered, both the plea and
any agreement upon which it is based should be
placed on the record in open court and preserved;
The record should include the court's advice to the
defendant, the inquiry into the voluntariness of the
plea and the inquiry into the factual basis of the plea.

STANDARDS FOR SENTENCING,

PROB

Sentencing

Standard 10.1 General Principles:
Statutory Structure

A) All crimes should be classified for the purpose
of sentencing into categories which reflect substan-
tial differences in gravity. Each should specify the
maximum sentence available for offenses which fali
within it. ‘

B) The sentencing system must be provided with
a wide range of alternatives, with gradations of
supervisory, supportive and custodial facilities at
its disposal so as to permit a sentence appropriate
for various categories of offenses and offenders.

C) The Legistature should not specify a mandatory
sentence for any sentencing category or for any
particular offense.
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ATION AND PAROLE

Standard 10.2 General Principles

The sentencing system should call for the least
restrictive alternative which is most consistent with
the protection of the public, the gravity of the offense
and the rehabilitative needs of the defendant, Sanc-
tion should not exceed the penalties deserved for
gravity of offense. '

Standard 10.3 Sentencing Guidelines

A) Provision should be made by the Supreme
Court for the establishment of sentencing guidelines,
Those guideiines should be estabiished as an aid to
judges in their sentence determination. The goal of
such guidelines should be to serve as an additional
tool to aid judges in the imposition of sentences.

B) Judges should be expected to deviate from the
guidelines in an appropriate case. Where the judge



does deviate from the guidelines, the reasons for
such deviation should be expressed upon the record.
_ C) The-Court should:

1. Collect, develop and maintain statistical in-
formation relating to sentencing practices and
annually review all sentences imposed in this
State, and reassess its guidelines.

2. ‘Gooperate with sentencing courts in develop-
ing instructional programs for judges relating
to sentencing.

3. - Explain sentencing practices and guidelines to
the public.

D) The guidelines should establish for each speci-
fic offense the sentence which should normally be
imposed.

; E) The sentencing guidelines should indicate, for
each offense:

1. Whether the normal sentence imposed is one
of nonconfinement and;
2. If confinement, the length of the term.

F) The court should publish its proposed guide-
lines.

Standard 10.4 Sentencing Councils

The Supreme . Court should establish sentencing
councils consisting of three judges. In all cases
where the sentencing judge believes that he will im-
pose a sentence which fails outside the guidelines,
the sentencing judge should meet with the judges
assigned to the sentencing council. The meeting
should be preceded by distribution of the pre-
sentence report and any other documentary informa-
tion .about the defendant to each of the judges who
will participate. The purpose of the meeting should be
to assist the judge imposing the sentence in reaching
his decision. Choice of the sentence should never-
theless remain the responsibility of the judge who
will actually impose it.

Standard 10.5 Appeals

The Supreme Court should promulgate appropriate
rules for the appeal of sentence.

Probation

Standard 10.6 Organization of Probation
Services

There should be created within the Administrative
Office of the Courts a Division of Probation Services
to assume responsibility for the administration of all
probation services on a statewide basis.

The financing of all personnel and service func-
tions of the Division of Probation Services should be
paid for out of the general revenues of the State.
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Standard 10.7 Appointment of Proba-
tion Director

A director of the Division of Probation Services
should be appointed by the Administrative Director of
the Courts with the approval of the Chief Justice. The
director of the Division of Probation Services should
be responsible for the administration of the Division,
inctuding policy implementation, procedural
decision~-making, direction of staff, and the execu-
tion of service functions.

Standard 10.8 Probation Services
Regions
For the control, direction and execution of all field
services within the State, the Division of Probation
Services should be divided into regions, which num-
ber may be modified based upon workload variations
and other operating conditions. Each region should
be administered by an assistant director who will
report directly to the director of the Division of Pro-
bation Services.

Standard 10.9 Offices of Probation
Services

There should be located in each county an office
of the Division of Probation Services to provide ser-
vice to all trial courts in that county. In addition,
satellite or branch offices should be established in
the areas of greatest probationer density in the coun-

ty to facilitate delivery of the highest level of quality

services in the most efficient manner.
Standard 10.10 Staff Responsibilities

The Division of Probation Services should staff
pretrial release, pretrial intervention, intake, prepare
presentence reports, supervise defendants placed
on probation and others committed to their super-
vision and should perform such other duties as or-
dered by the Courts.

Standard 10.11  Guidelines for Proba-
tion Supervision

The Judiciary should prescribe guidelines govern-
ing the type and extent of probation supervision that
should ordinarily apply to different types of offen-
ders. The period of mandatory probation supervision
should be no longer than five years. General and spe-
cial conditions of probation should be imposed when
appropriate. Special conditions should include pay-
ment of costs, fines or restitution, the performance
of community services or such other directions as
appropriate in the given case.



Standard 10.12 Violation of Probation

If the court determines that a defendant violates
the conditions of his probation, it should be author-
lzed to resentence the defendant subject to the sta-
tutory maximum for the offense and consistent with
guidelines established by the Supreme Court.

Standard 10.13 Revocation of
Probation

No probation shall be révoked on the basis of cri-
minal charges until the disposition of such criminal
charges.

Standard 10.14 Training

The Division of Probation Services shall be respon-
sible for the development and implementation of a
comprehensive training program for probation offi-
cers and probation personnel throughout the State.

Parole

Standard 10.15 Unified Parole
Authority*

There should be one unified Parole. Authority for
all institutions of the State of New Jersey. The
Authority may establish methods. by which paroles
in various institutions may be considered. The chair-
man and the members should be appointed by the
Governor with advice and consent of the Senate. The
chairman should be the chief administrative officer
of the Authority.

Standard 10.16 Parole Application

Parole should apply to all sentences to any county
facility where the inmate is sentenced to an aggre-
gate period longer than one year, and to any State
correctional facility or prison.

Standard 10.17 Parole Decision Guide-
lines

The Paroling Authority should establish guidelines
consistent with the sentencing guidelines for deter-
mining the presumptive release dates of offenders
for the offense, or class of offenses, for which the
defendant was convicted. The Authority should also
establish presumptive penalties upon revocation of
parole.

* Note that this standard conflicts with the Juvenile Dispositions
and Corrections Standard 5.41.

47

Before -the Authority finally  promulgates its
guidelines, it should publish the proposed guidelines
and hold public hearings to. allow comments on the
guidelines. Thereafter, but at least annually for the
first three years and thereafter at least biennially,
the Authority should review its guidelines, and pub-
lish any changes thereto.

Standard 10.18 Presumptive Parole

Within 30 days after entering an institution for the

purpose of serving a sentence of confinement, the in-
mate should be informed of the presumptive release
date.

Standard 10.19 Presumptive Release
Guidelines

The Paroling Authority ‘may, after public hearing,
establish specific guidelines for reducing or increas-
ing the presumptive release date by a precise num-
ber of days for work or for disciplinary infractions.

The Authority's guidelines will ‘prescribe. the stan-
dards and administrative review procedures govern-
ing the imposition of such additions or deductions,

Standard 10.20 Marshaling Resources
for Parolees

The Paroling Authority in coordination with the De-
partment of Corrections shall marshal all available

resources to aid the reintegration of the parolee to -

society.

Standard 10.21
Guidelines

Parole Supervision

The Paroling Authority may prescribe guidelines
governing the type and extent of parole supervision
that shall ordinarily apply to different types of offen-
ders. The period of mandatory parole supervision
shall be no longer than two years or shall terminate
upon expiration of the parolee's maximum-sentence
where such expiration occurs within the two year
period. The supervision period may be extended be-
yond two years but not longer than the maximum
sentence for good cause after a hearing before the
authority at which due process protections shall be
accorded, subject to the provisions herein.

Standard 10.22 Parole Revocation
Guidelines

The Paroling Authority shall establish standards
for violation ‘of parole conditions. and provide for a
violation hearing which affords due process. A pa-



rolee whose parole has been revoked should be
immediately informed of his next presumptive release
date, set according to the guidelines established pur-
suant to Standard 10.3. The guidelines shall provide
that, except in extraordinary circumstances, the
_penalty for revocation due to violation of technicai
conditions should initially be confinement in a com-

munity release facility, rather than return to prison

which is available as a last resort.

Standard 10.23 Decisions to Revoke
Parole

No parole shall be revoked on the basis of criminal
conduct until the disposition of such criminal
charges.

STANDARDS FOR THE
'ADMINISTRATION OF CORRECTIONS

Standard 11.1
Principle

Corrections: General

The long-range goal for the correctional system of
New Jersey should be for the State, through the Com-
missioner of the Department of Corrections, to be
tresponsible for the care and custody of all adult of-
fenders sentenced to custodial terms in excess of
six_months. The principal recommendation of the
Correctional Master Plan Policy Council, that cor-
rections be more locally oriented than at present,
should be the guideline in reaching this goal. The
prison system should include large centralized insti-
tutions to house offenders serving lengthy sentences
and/or with histories of violent behavior. All other
offenders should be assigned to smaller regional
institutions as near as possible to the person's ori-
ginal home. Offenders with custodial sentences
should be transferred to regional institutions as they
near their release date to facilitate their reintegra-
tion into society. Reintegration of all offenders should
also include placement in prerelease residential
centers located throughout the State.

Counties should continue to be responsible for the
operation of facilities housing pretrial detainees and
offenders with sentences of six months or less. The
Department of Corrections should assume the
ownership and operation of all county correctional
facilities maintained primarily for the housing of
offenders sentenced to terms in excess of six
months,

Standard 11.2 Procedure for Imple-
menting General Principles

In order for the Department of Corrections to as-
sume responsibility for the care and custody of all
adult offenders sentenced to custodial terms in ex-
cess of six months, the following should be accom-
plished.
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1. The statutory sentencing structure should be
amended to provide that all adult offenders receiv-
ing custodial sentences for indictable offenses in ex-
cess of six months be committed to the care and cus-
tody of the Commissioner of the Department of Cor-
rections.

2. The Department of Corrections should pur-
chase and assume ownership and operation of ail
county correctional institutions, workhouses, peni-
tentiaries and jail annexes presently housing offend-
ers sentenced to terms in excess of six months,

3. Pending completion of the State’s acquisition of
those county facilities designated above, those coun-
ties which continue to house offenders sentenced to
terms in excess of six months should remain finan-
cially responsible for the cost thereof.

4. The State should create, through purchase or
construction, regional correctional institutions and
prerelease residential facilities for housing offenders
sentenced to over six months.

Standard 11.3 Evaluation and Desig-
nation of Existing State Facilities

The Department of Corrections should evaluate
all existing correctional facilities operated or ac-
quired by it, without regard to their present desig-
nation or usage. Each unit, or, where feasible, parts
of each unit, should then be designated and there-
after used as a high security central prison, a region-
al correctional facility, or a residential pre-release
center, as described in the standards which follow.

Standard 11.4 High Security Central
Prisons

The Department of Corrections should assigs to a
high security central prison those persons in its cus-
tody who have demonstrated a need to be held in
maximum security conditions, as a result of the na-



ture of their sentence, their behavior, or other fac-
tors. It should be the policy of the Department to use
such facilities only where clearly necessary, as de-
termined through a comprehensive classification
system. See Standard 11.7.

A full range of programs, including work opportu-
nities, counseling and education programs should
be made available on a voluntary basis in such
institutions, consistent with clearly mandated secu-
rity needs.

Standard 11.5 Regional Correctional
Institutions

Correctional facilittes acquired from counties
should be designated, where appropriate, as regional
correctional institutions. The State should construct
or establish regional correctional institutions as may
be necessary. Regional correctional facilities should
house offenders with short sentences and other
offenders nearing their potential release date. The
location of regional institutions should be selected
on the basis of proximity to:

1. The communities from which the

come.

2. Areas capable of providing or attracting ade-
quate numbers of qualified lineé and profes-
sional staff members of racial and ethnic ori-
gin compatible with the inmate population.

3. Areas that have community services and acti-
vities to support correctional goals, including
social services, schools, hospitals, universities
and employment opportunities.

4. Auxiliary correctional agencies

5. Public transportation.

Planning for regional correctional institutions
should include no single component or institution
housing more than 300 persons.

1. A spatial “activity design’ should be developed,

a. Planning of sleeping, dining, counseling, visit-
ing, movement, programs and other functions
should be directed at optimizing the conditions
of each.

b. Unnecessary restrictions on contact between
staff and inmates should be eliminated.

c. Areas for visitation that are private and do not
excessively restrict movement should be pro-

" vided to encourage contact between inmates
and visitors.

2. Security elements and detention provisions

should not dominate facility design.

a. Appropriate levels of security - should be
achieved through a range of unobtrusive
measures that avoid the ubiquitous “cage”
and '"'closed’ environment.

b. Environmental conditions comparable to nor-
mal living should be provided to support devel-
opment of normal behavior patterns.

inmates
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c. All inmates should be accommodated in indi-
vidual rooms arranged in residential clusters of
8 to 24 rooms to achieve separation of male
and female offenders, and varying security
tevels and to reduce the depersonalization of
institutional living.

3. Applicable health, sanitation, space, safety,
construction, environmental and custody codes
and regulations must be taken into account.

4. Consideration must be given to resources
available and the most efficient use of funds.

a. Expenditures on security hardware should be
minimized consistent with the security needs
of the population as determined by the classi-
fication system.

b. Existing community resources should be used
for provision of supportive services to the
maximum feasible extent.

c. Facility design should emphasize flexibility and
amenability to change in anticipation of tluc-
tuating conditions and needs.

5. Prisoners should be treated in & manner consis-
terit with humane standards. Individual residence
space should provide sensory stimulation and oppor-
tunity for self-expression and personahzxng the
environment.

Standard 11.6 Prerelease Residential
Facilities

The Department of Corrections should create a
network of prerelease residential facilities super-
vised by the Bureau of Parole throughout New Jersey
to facilitate reintegration of inmates from prison and/
or jail into the community. The functions of pre-
release facilities should include:

1. As part of the continuing classification pro-
cess, assessing the needs of inmates and de-
veloping individual program plans to aid their
reintegration into society.

2. Assisting inmates who either reside in the pre-
release facility or in the adjacent community
in securing employment, medical and dental
care, housing, social services, financial assis-
tance, food, clothing, educatlon training and
legal aid. ,

3. Housing -and supervising inmates on work
education and training release and parolees
requiring intensive supervision.

4. Actively -intervening on behalf of inmates in
instances where delivery of services by other
agencies, groups or organizations is impeded
by bureaucratic procedures.

5. Educating community groups, agencies and or-
ganizations as to the needs and problems of
inmates and how they can help reduce crime

and recidivism through assnstmg in reintegra-
tnon efforts.




6. Recruiting community volunteers to work on
a one-to-one hasis to assist ex-offenders.

7. Performing follow-up studies to determine the
effectiveness of the above activities.

Standard 11.7 Classification of Sen-
tenced Adult Offenders

All persons sentenced to the custody of the Com-
missioner of the Department of Corrections, should
be assigned initlally to a classification center from
which they should be assigned to central or regional
correctional institutions or a prerelease facility under
a uniform classification system. Classification sys-
tems should include the following.

1. Classification policies and procedures should
be developed in cooperation with staff from correc-
tional institutions, community-based correctional
programs, police and courts.

2. Written policies and procedures for classifica-
tion should be publishied for public comment,

3. Classification systems should utilize a team,
unit or committee process which is adequately staf-
fed and includes participation of the offender.

4, Classification policy and procedure state-
ments should: i

a. Describe the makeup of the unit, team or com-
mittee, as well as its duties andresponsibilities.

b. Define its responsibilities for custody, treat-
ment, employment, rehabilitation and voca-
tional assignments.

¢. Indicate what phases of an inmate program
may be changed without unit, téam or commit-
tee action.

d. Specify procedures relating to inmate trans-
fer from one program to another.

e. Prescribe form and content of the classifica-
tion interview.

f. Relate policies governing decisions during
initial classification and reclassification.

5. Classification decisions should be based on
valid external information from police reports, pre-
sentence reports, a report from the sentencing judge
concerning the purpose of the sentence; and internal
reports developed from interviews with the offender
and tests.

6. Initial classification should not take longer than
a week and review of classification should be under-
taken at intervals not exceeding six weeks.

7. Classification criteria should be developed for
screening inmates according to their needs and risks
into three groups:

a. Those who are essentially self-correcting and

do not need elaborate programming.

b. Those who require different degrres of com-
munity and/or institutional supervision and pro-
gramming.

c. Those who require highly concentrated insti-
tutional controls and services.
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8. Classification and correctional institutions
should segregate diverse categories of incarcerated
persons, as well as identify offenders with special
supervision and treatment requirements as follows:

a. The mentally ill should not be housed in a

correctional facility,

b. Correctional facilities should be equipped to
treat alcohol and drug dependent inmates. In-
mates should be diverted to treatment centers
when they do not pose a threat to the commu-
nity.

c. Prisoners who suffer from various disabilities
should have separate housing and close super-
vision to prevent mistreatment by other in-
mates, The institutional staff should be alert
for inmates who are potential suicide risks.
Such inmates should receive immediate medi-
cal treatment and supervision, Epileptics, dia-
betics and persons with other special prob-
lems should be treated as recommended by
the staff physician.

9. There should be a mechanism for offenders to
appeal, administratively, classification decisions
consistent with due process of law.

10. Whenever an offender remains in a maxi-
mum security institution within six months of his pre-
sumptive paroie date, there should be a hearing
held between the offender and representatives of the
Paraling Authority and the Department of Corrections
for the purpose of determining a specia! reintegra-
tive program for the offender.

Standard 11.8 Reintegration of Aduit
Otienders

The Department of Corrections, in cooperation
with other agencies, should establish a system for
reintegrating into society all adult offenders sen-
tenced to the custody of the Commissioner of the
Department of Corrections. The objective of this
standard is to increase each offender’'s contact with
the community as they get closer to release. As of-
fenders proceed from greater confinement to lesser
confinement (for example, from a central prison to a
regional facility to a prerelease facility) reliance upon
institutional programs should be replaced by use of
complementary community based correctional pro-
grams. Regional institutions and prerelease residen-
tial facilities should rely heavily on work, training
and educational release programs.

Standard 11.9 Correctional Insti-
tution Programs and Services

The Department of Corrections should adopt the
following programs for use in central and regional
correctional institutions.

1. A program of continuous assessment of the of-
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fender's needs and progress, program planning
and individualized counseling. The objectives
of a continuous assessment program should
be to:

a. Assess all inmates in terms of academic and
vocational ability, social casework, treatment
and rehabilitation needs and make them aware
of the services and programs available within
the institution and neighboring community.

b. Establish mutually agréed upon goals and ob-
jectives for academic, vocational, treatment
and/or rehabilitation programs with the oi-
fender.

¢. Place offenders into programs which best
meet the established goals and objectives.

d. Counsel every offender at least once every
two months in terms of progress toward the
achievement of program goals and objectives,
program problems or program revisions.

e. Make each inmate's assessment, goals and
objectives, program plan and follow-up coun-
seling reports available to classification and
the Paroling Authority.

2. An educational program consisting of learning
disability and remedial education programs, an
academic learning center for adult education, pre-
vocational experiences and survival skills train-
ing, developed in cooperation with the Garden
State School District. Emphasis should be placed on
individualized instructional materials, with short-
term units of study. Para-professionals and volun-
teers should be utilized as instructors to augment
professional staff. Study release opportunities which
can be continued after release should be developed
in cooperation with local schoois.

3. In-house and vocational fraining release pro-
grams which can be continued  after release,
developed in cooperation with prison industries,
the Garden State Schoo!l District and community
vocational training schools.

4. Work release and job placement programs
developed 'in cooperation with State and
local employment agencies, employers and unions.

5. Alcohol and drug treatment programs which
can be continued at a community treatment facility
upon release developed in cooperation
with the appropriate divisions of the Department of
Health,

6. Counseling, treatment and therapy programs
for individuals with problems relating to institutional-
ization and emotional or psychological problems of
a long standing nature.

7. A range of activities to provide physical exer-
cise, available both in the facility and
through the use of local recreational resources,
Other leisure  activities should be supported: by
access to library materials, television, writing materi-
als, playing cards and games.
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Standard 11.10 Education Programs

Every central and regional correctional institution
should provide programs for Adult Basic Education,
General Education Development (GED) and access
to higher education. The Department of Corrections,
in conjunction with the Garden State School District,
should be responsible for administering all correc-

tional education programs, establishing educational

standards and evaluating program effectiveness, The
goal of the Garden State School District should be to

provide its clients with an opportunity for a positive:

institutional adjustment by making constructive use
of leisure time, by establishing a sound educational
atmosphere and by increasing self-worth through
personalized assessment and goal setting. Moreover,
the Garden State Schoaol District should seek to pre-
pare clients for the successful return to the commu-
hity by providing adequate academic, vocational and
life skills training, which will enable them to engage
in extended education, meaningful jobs and good
interpersonal relationships.

The objectives of education programs in correc-
tional institutions should be to:

1. Increase the reading attainment of each of-
fender at least one grade level for each year of
involvement in remedial programs. -

2. Improve communication skills in terms of lis-
tening, speaking, reading and writing to at
least a literacy level. To achieve these objec-
tives bilingual programs should be included.

3. Involve offenders, with appropriate ability, in
GED programs which can lead to the acquisi-
tion of a High School Equivalency Certifiacte.
GED programs should be available in bilingual
form.

4. Provide remedial education and learining disa-
bility programs for all inmates who need them,

5. Provide vocational assessment and opportuni-
ties for the acquisition of at least entry level
skills 'in a variety of vocational training se-
guences. ~

8. Provide a pragmatic social educational pro-
gram from which offenders will acquire basic
survival skills. Upon release, an offender
should know how to: apply for a job, conduct
himself in an interview, maintain a job, make
Gocisions regarding purchases, and be famili-
ar with health, education and social service
agencies and resources in his community.

All program curricula shouyld be based on measur-
able behavioral objectives, so that the offender can
continue the study after completing the sentence.
Certificates or records of program progress should
follow the inmate when he is released, to facilitate
entry into a similar community program,
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Standard 11.11 . Prison Industries

The Department of Corrections should ensure that
prison industries provide inmates with skills, experi-
gnce and work habits that can be useful once the of-
fender leaves prison. Machines and equipment
should provide the same range of skills to operate
as that used by private industry.

Private companies should be encouraged to estab-
lish profit-making product industries either within pri-
son walls or adjacent to prison for the employment

.of inmates. Such planning should be coardinated with

economic planning of the New Jersey Department of
Labor and Industry.

The scope of activity of State-Use Industries
should be expanded to include more service areas.
These activities should be coordinated with the
Garden State School District to ensure that inmates
are properly trained prior to assignment. The expan-
sion of prison industries into service areas should

'~ be accomplished in phases so that State employees

assigned to these areas do not lose their jobs. The
State should not contract with public agencies or pri-
vate companies for services that can be provided by
ihmates either within prison or on work release. Pri-
son industries should include the following areas:

1. Automotive services.
2, Construction and maintenance services.
Electrical and air conditioning services.
Plumbing.
Metalworking.
Woodworking.
Business machines maintenance.
Graphic arts.
Drafting.
10, Service activities in the health field.
11. Legal and medical paraprofessional services.
12. Recycling.
18. Landscaping.
Wherever possible, these services should be pro-
vided to State, county and local agencies on a bid
and/or contract basis. The goals of prison industries
should include the following when feasible:*

1. Arealistic work environment, including:

CEND A ®

a. Afull work day;

b. tnmate wages based upon work output;

¢. Productivity standards comparable to those of
outside world business;

d.  Hiring and firing procedures, within the limits of
due process rights;

e. Transferable training and job skills.

These goals were adapted from ECON Incorporated. Analysis
of Prison Industries and Recommendations tor Change: Study
of the Economic and Rehabilitative Aspects of Prison Industry.
Volume VI, Princeton, New Jersey, 1976. See this document for
further explanation of these goals.
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2. Partial reimbursement to the State by inmates
for custody costs or restitution payments to
victims.

3. Graduated preparation of inmates for release
into community. See Standard 11.8, “Reinte-
gration of Adult Offenders.”

4, Fixing responsibility, with financial incentives,
in the prison industry for job placement of
inmates upon release into the community and
penalties for nonplacement.

5. Financial incentives to industry for successful
reintegration of offenders into the community.

6. Self-supporting or profit-making business oper-
ations.

Prison Industries should be divided into two cate-
gories and inmates should be assigned appropriately.

1. Only inmates sentenced to extended terms
should be assigned to work in industries for which
job skills are not directly transferable to work outside
prison.

2. Inmates nearing the completion of their sen-
tences, depending on the time required for training.
should be assigned to an industry for which com-
parable jobs exist in the community.

A high degree of coordination should be establish-
ed between the following groups to coordinate
program development and to develop job place-
ments: the Bureau of Parole, the Bureau of Cormnmu-
nity Services, the Garden State School District, the
Department of Labor and Industry, labor unions, the
Department of Civil Service, the New Jersey Asso-
ciation of Ex-offender Employment and employers
in the public and private sector. The Legislature
should provide subsidies and tax relief to all employ-
ers that hire offenders and ex-offenders.

Legislation should amend statutes concerning pri-
son industries so that they do not prohibit:

1. Specific types of industrial activity from being
carried on by a correctional institution.

2. The sale of products of prison industries on the
open market.

3. The payment of full market value or variable
wage scales less living expenses and family
welfare costs to offenders working in privately
operated in-house prison industries and work
release.

4. The payment of minimum wages less living ex-

penses and family welfare costs and added

work credits for inmates working in prison-use
industries which do not pay full market wages.

Contracting with private industry.

Production of certain goods.

The establishment of industries within prisons

bv private companies.

No o

Standard 11.12 Release Programs

The Department of Corrections should develop
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release programs to be administered primarily from
regional correctional institutions and prerelease
residential facilities, Release programs from high
security centralized facilities should be approved only
where appropriate, consistent with the classification
process.

1. Since release programs rely heavily on the
participant’s self-discipline and personal responsibili-
ty, the offender should be invclved as a member of
the program planning team.

2. Released programs have special potential for
utilizing specialized community services to meet
offenders’ special needs. This capability avoids the
necessity of service duplication within corrections.

3. Weekend visits and home furloughs should be
planned regularly, so that eligible individuals can
maintain ties with family and friends.

4. Work release should be made available to per-
sons in all offense categories who do not present a
serious threat to others.

5. The offender in a work release program should
be paid at prevailing wages. The individual and the
work release agency should agree to allocation of
earnings to cover subsistence, transportation cost,
compensation to victims, family support payments
and spending money. The work release agency
should maintain strict accounting procedures open
to inspection by the client and others,

6. Program location should give high priority to the
proximity of job opportunities. Various modes of
transportation may need to be utilized.

7. Education or study release should be available
to all inmates who do not present a serious threat
to others. Arrangements with local school districts
and nearby colleges should allow participation at any
level required (literacy training, adult basic educa-
tion, high school or General Education Development
equivalency and college level),

8. Arrangements should be made to encourage
offender participation in local civil and social groups.
Particular emphasis should be given to involving the
offender in public education and the community in
corrections efforts,

9. Prior to release each offender should be al-
Jowed sufficient weekday furloughs in order to find a
job, buy clothes, locate a residence and deal with
other matters,

Standard 11.13 Conditions of Paroie
Plans

Successful reintegration and supervision of the
parolee is dependent upon the development of rea-
sonable parole plans. At the point of parole the in-
mate should be given the choice of participating in a
parole plan or remaining in prison. The pian should
include provisions for participating in community-
based correction programs related to his or her

needs for successful reintegration and abiding by
reasonable conditions.

Parole plans should be revised to include reason-
able conditions conforming with accepted norms of
the community in which the parolee will live. Condi-
tions of parole should be specific and not include
vague and general terms and unenforceable requite-
ments.

Parole plans should be prepared and mutually
agreed upon by an institutional parole officer and the
inmate and approved by the Paroling Authority.

1. The parole plan should clearly indicate per-
formance objectives to be achieved by the offender.

2. The parole plan should provide for decreasing
levels of supervision as provided in Standard 11.15.

3. The parole plan should be consistent with the
offender’s  schooling, employment, residence and
other activities necessary for successful reintegra-
tion.

Standard 11.14 Parole Administration

The goal of the Bureau of Parole should be the re-
duction of renewed criminal behavior through sur-
veillance and provision of social services to parolees
during their reintegration into the community. To
facilitate this goal: ,

1. Anintensive preservice training program for ail
new parole officers and annual in-service
training for all other parole officers should be
established. Parole officer. training should in-
clude policies and procedures for supervising
parolees, services available to parolees, pa-
role counseling, community resource develop-
ment, psychology and sociology of parolees
and attitude change. Financial incentives
should be given to parole officers who seek
additional job-related training or education be-
yond that required by the Department of Cor-
rections.

2. The number and size of reports should be re-
duced to allow parole officers to spend more
time supervicing and assisting parolees.

3. The Bureau of Parole and Bureau of Com-
munity Services should be merged jnto a single
bureau to create better coordination of com-
munity services far parolees,

4. Specific and detailed written guidelines should
be established for the classification of
parolees.

Standard 11.15 Parole Classification,
Supervision and Services

Specific and detailed written guidelines should be
established for the classification, supervision and
delivery of parole services, Parolees should be




classified prior to release by an institutional parole
officer in terms of types of services needed and re-
quired leve! of supervision. All parolees should be
classified into three levels of supervision: intensive.
regular and minimum, to be defined.in regulations
developed by the Bureau of Parole.

1. Intensive supervision should be given to all
new parolees who need support services and close
supervision,

2. Regular supervision should be given to parolees
who are employed and/or appear to be successfully
receiving support services.

3. Minimum supervision should be given to
parolees who are employed. have completed or are
successfully receiving support services and appear
to be successfully reintegrating into society.

Specific standards for classifying parolees should be
developed consistent with the recommendatiaons of
the Correctional Master Plan on this subject.

The Bureau of Parole should develop a work unit
system of assignment of cases, Under this system
parole officers should have approximately equal
workloads. Warkloads should be based not on the
number of parolees but on the amount of supervision
and services required.

Each regional parole office should be provided with
community resource specialists and with an ade-
guately staffed manpower service center to meet
parolee support needs. The functions of these spe-
cialists and service centers should be to assist parole
officers in obtaining alcohol or drug treatment. vo-
cational training. education. employment, housing.
counseling, clothing. food, family planning, financial
assistance and medical and dental treatment for
parolees.

Standard 11.16 Cooperation and Coor-
dination Within the Correctional
System

All State and local agencies performing functions
affecting the correctional system should develop
liaison procedures to coordinate and develop re-
sources jointly in order o reduce needless duplica-
tion. At a minimum the following agencies should co-
ordinate their activities: the bureaus of the Depart-
ment of Corrections, the Division of Youth and Family
Sertvices. the Garden State School District, Depart-
ment of Labor and industry. probation departments
and community-based correctional and treatment
facilities.

Standard 11.17 Marshaling and Coor-
dinating Community Resources

it should be recognized that preventing crime
through the successful reintegration of offenders is
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the responsibility of social institutions, organizations
and agencies of the community as well as the De-
partment of Corrections and other departments of
government.

The Department of Corrections, the Paroling Au-
thority and each county jail, correctional institution
and community-based correction program should
intensify efforts to establish effective working re-
lationships with the major social institutions, organi-
zations and agencies of the cormmunity. where rele-
vant, including the foltowing:

1. Employment resources — private industry, la-
bor unions, employment services, civil service
systems.

2. Educational resources —vocational and tech-
nical, secondary, college and university, adult
basic education, private and commercial train-
ing, government and private job development
and skills training.

3. Social welfare services- public assistance,
housing, rehabilitation services, mental health
services. counseling assistance, neighborhood
centers, unemployment compensation, private
social service agencies of all kinds.

4. The law enforcement system—federal, State
and local law enforcement personnel, par-
ticularly specialized units providing public
information, diversion and services to juve-
niles.

5. Other relevant community organizations and
groups —ethnic and cultural groups, recre-
ational and social organizations, religious and
self-help groups and others devoted to political
or social action.

At the management level, correctional agencies
should seek to involve representatives of these com-
munity resources in policy development and inter-
agency procedures for consultation, coordinated
planning. joint action and shared programs and faci-
lities, Correctional authorities also should enlist the
aid of such bodies in the formation of a broadbased
and aggressive lobby that will speak for correctional
and inmate needs and support community correc-
tional programs.

At the operating level. correctional agencies in
coordination with the Paroling Authority should ini-
tiate procedures to work cooperatively in obtaining
services needed by offenders.

Standard 11.18 Job Opportunities for
Offenders and Ex-Cffenders

The legislative and executive branches of govern-
ment should provide incentives to employers to in-
stitute or accelerate efforts to expand job opportuni-
ties to offenders and ex-offenders. These efforts
should include the elimination of arbitrary personnel
selection criteria and exclusionary policies based an
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such factors as bonding procedures or criminal
records. Employers should institute or expand train-
ing programs to sensitizé management and super-
visors to the special problems which offenders and
ex-offenders may bring to their jobs.

Barriers to employment of convicted persons
based solely on a past conviction should be pro-
hibited unless the offense committed bears a sub-
stantial relationship to the functions and responsibii-
ties of the empioyment. Among the factors which
should be considered in evaluating the relationship
between the offense and the employment are the
following:

1. The likelihood the employment will enhance
the opportunity for the comrnission of similar
offenses.

2. The time elapsed since conviction.

3. The person's conduct subsequent to convic-
tion.

4. The circumstances of the offense and the per-
son that led to the crime and the likelihood that
such circumstances will recur.

Standard 11.19  Corrections’ Respon-
sibility for Citizen Involvement

The Department of Corrections should create: (a)
a multi-purpose public information and education
unit, to inform the genera! public on correctional
issues and to organize support for and overcome re-
sistance to general reform efforts and specific com-
munity-based projects; and (b) an administrative unit
responsible for securing citizen involvement in a va-
riety of ways within corrections, including advisory
and policy-making roles, direct service roles and co-
operative endeavors with correctional clients.

1. The unit should be responsible for coordinating
the recommendations in Standard 11.17. “Marshal-
ling and Coordinating Community Resources™.

2. The unit responsible for securing citizen in-
volvement should develop and make public a written
policy on the ‘selection process. term of service.
tasks. responsibilities, and authority for any advisory
or policy-making body.

3. The citizen involvement unit should be specific-
ally assigned the management of volunteer person-
nel serving in direct service capacities with correc-
tional clientele. to include:

a. Design and coordination of volunteer tasks.

b. Screening and selection of appropriate per-
sons.

c. Orientation to the system and iraining as re-
quired for particular tasks.

d. Professional supervision of volunteer staff.

e. Development of appropriate personnel prac-
tices for volunteers, including personnel re-
cords, advancement opportunities and otnher
rewards.
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4. The unit should be respansible for providing for
supervision of offenders who are serving in volunteer
roles.

5. The unit should seek to diversify institutionat
programs by obtaining needed resources from the
community that can be used in the institution and by
examining and causing the periodic re-evaluation of
any procedures inhibiting the participation of inmates
in any community program.

6. The unit should lead in establishing and operat-
ing community-based programs emanating from the
institution or from a satellite facility and. on an on-
going basis, seek to develop new opportunities for
community contacts enabling inmate participants
and custodial staff to regularize and maximize nor-
mal interaction with community residents and insti-
tutions.

Standard 11.20 Correctional Staff

The Department of Corrections in cooperation with
the Department of Civil Service, should establish and
periodically upgrade uniform standards for the selec-
tion. training. promotion and salaries of carrectional
personnel working in institutions. parole and com-
munity-based programs. ‘

1. Al correctional personnel should be required
to take a job-related aptitude and ability test and in-

tensive psychological screening prior to hiring.

2. A program of intensive preservice (eight to ten
weeks in duration) and periodic in-service training
and staff developmeant should be mandatory.

3. A program of preservice and in-service training
and staff development should be given all personnel.
Provisions of such a program should be a responsibi-
flity of the State government. New correctional work-
ers should receive preservice training in the funda-
mentals of facility operation, laws and court deci-
sions governing correctional institutions. correction-
al programming and their role in the correctional pro-
cess. With all workers, responsibilities and salaries
should increase with training and experience.

4. A six month probationary period of employment
should commence immediately after preservice
training is completed and the employee is assigned
to work on a full-time basis.

5. Correctional personnel should be responsible
for maintenance and security operations as well as
for the bulk of the facility's in-house correctional pro-
gramming far residents.

6. Correctional personnel should receive salaries
equal to those of persons with comparable qualifi-
cations and senjority in the jurisdiction's police and
fire departments.

7. In all instances where correctional personnel
engage in counseling and other forms of correctional
programming, professionals should serve in a super-
visory and advisory capacity. The same professionals
should oversee the activities of volunteer workers




within the institution. In addition. they should en-
gage in counseling and other activiiies as needs in-
dicate.

%, Wherever feasible, professional services should
e purchased on a contract basis from practitioners
in the community or from other governmental agen-
cies. Relevant State agencies shouid be provided
space in the institution to offer services. Similarly,
other criminal justice employees should be encour-
aged to utilize the facility. particularly parole and
probation officers. '

9, Correctional personnel should be involved in
screening and classification of inmates.

10. Every correctional worker should be assigned
to a specific aspect of the facility’s programming.
such as the educational program. recreation activi-
ties or supervision of maintenance tasks.

11. There should be sufficient and adequately
trained staff in each of the following areas: security.
care, treatment. rehabilitation and administration.

Standard 11.21 Evaluating the Perfor-
mance of the Correctional
System

The Department of Corrections should make per-
formance measurements to evaluate the effective-
ness of the correctional system. Evaluations for de-
termining the effectiveness of the correctional sys-
tem should include measurement of recidivism and
the degree of success in reintegrating offenders into
the community. Standards for measuring reintegra-
tion should be developed. For individuals to be
claimed as successes. their success should be clear-
ly related’to correctional programs to which they
were exposed.

Standard 11.22 Program Evaluation

The Department of Corrections shculd evaluate
correctional programs to determine their effective-
ness in achieving program goals. Agencies allocating
funds for correctional programs should require such
measurements. Program review should entail these
four criteria of measurement. and should be per-
formed on an annual basis.

1. Appropriateness of program goals and objec-
tives. Programs should be in keeping with the reha-
bilitative needs of offenders and/or should lead to the
development of a viable skill. Vocational training se-
guences. for example. should be reviewed to deter-
mine the need for such skills in communities.

2. Program impact. Determination should be
made as to the impact of programs on the general
offender population. This can be measured by cal-
culating the percentage of offenders who enter pro-
grams and remain until completion; conducting sub-
jective interviews with oftenders regarding the
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value of the program; observing classes; noting pro-
gram placement statistics into related community
programs and jobs.

3. Individual impact. Records should be main-
tained which demonstrate program impact on each
individual. Performance should be measured by
means of standardized pre and post tests. Expected
standards of progress should be designed for each
offender, so that growth, through programming, can
be detected.

4. Cost analysis, Program efficiency should be-:

analyzed in terms of numbers of offenders enrolied,
staff utilization. length of time and supplies and
equipment expenditures.  Comparisons should be
made with various programs to determine which have
the greatest impact on offenders at the lowest costs.

Standard 11.23 Planning and Organi-
zation

The Department of Corrections should continue to
develop an integrated process of long-. intermedi-
ate-, and short-range planning for administrative and
operation functions. This should include: . .

1. An established procedure open to as many
employees as possible for establishing and re-
viewing organizational goals and objectives at
least annually.

2. A research capability for adequately identify-
ing the key social, economic and functional in-
fluences impinging on that agency and for pre-
dicting the future impact of each influence.

3. The capability to monitor, at least annually,
progress toward previously specified objec-
tives.

4, An administrative capability for properly
assessing the future support services required
for effective implementation of formuiated
plans.

These functions should be comhined in one organi-
zational unit responsibie to the chief executive offi-
cer but drawing heavily on objectives, and informa-
tion from each organizational subunit.

Each agency should have an operating cost-
accounting system which should include the follow-
ing capabilities:

1. Classification of all offender functions and

activities in terms of specific action programs.

2. Allocation of costs to specific action programs,

3. Administrative conduct, through program

analysis, of ongoing programmatic analyses for
management.

Standard 11.24 State Standards for
County Jails

Legislation should be enacted giving the Depart-
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ment of Corrections authority to establish and en-
force uniform statewide standards for county jails.
Legislation should provide that:

1. The Department of Corrections continue to es-
tablish in cooperation with representatives of
the courts, county correctional agencies and
public groups, standards for the custody,
security, services, treatment, facilities, person-
nel and other aspects of county jails.

2. The Department of Corrections has authority
to enforce minimum standards for county jails
administratively and through litigation in the
courts. County jail inmates should also be al-
Jowed to sue for enforcement of minimum stan-
dards.

3. Financial costs which are required to upgrade
standards in county jails should be the respon-
sibility of the counties.

Department of Corrections standards for jail staff
should be " consistent with Standard 11.20
where appropriate. Department of Corrections stan-
dards for design of facilities for housing pretrial de-
tainees and/or offenders sentenced to six months or
less should confarm, where appropriate, to Standard
11.5.

Standard 11.25 Classification in County
Jails

Each county or group of counties operating a jail
to house pretrial detainees and offenders with sen-
tences of six months or less should develop and put
into operation a comprehensive system for the classi-
fication of the persons under their control. The classi-
fication process should be completed within three -
days of the inmate's commitment. [nformation from
police, correctional and civilian sources. particularly
psycholagical evaluations, should be utilized.

The purpose of such classification should be to
separate those few persons among the jail popula-
tion who demonstrably réquire maximum security
confinement. All other inmates should be placed in
conditions permitting them maximum freedom con-
sistent with the only purpose for which they are con-
fined, that of ensuring that they appear to answer the
charges against them. or serve the brief sentence im-
posed. :

The classification system should include a method
for the review of decisions by the highest ranking jail
administrator.

The Department of Corrections shouid assist coun-
ties in developing and implementing - classification
systems. and have the authority to enforce this re-
quirement. S

STANDARDS FOR
VICTIM ASSISTANCE SERVICES

Standard 12.1 Establishment of Victim
Assistance Centers

Victim assistance centers should be established
throughout the State. The primary function of the
centers should be to aid victims of violent crime and,
if necessary, their families.

The centers should conduct education programs
for the general public and for personnel from criminal
justice and social service delivery agencies with
which the centers will be relying on for providing as-

" sistance to victims. Center staff, paid aiid volunteer,

should be available to provide immediate aid to the
victim on a 24 hour, seven days a week basis.

Standard 12.2 Purpose and Functions
of Victim Assistance Centers

The functions of the victim assistance centers
should be to:

1. "Assess the needs of the victim and provide
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those services (as described in Standard 12,3)
at the centers and refer victims to social agen-
~ies for other services. :

2. Provide educational services

a. To orient police, prosecution, judicial, medical
and social service personnel to the needs of
the victim and their responsibility to the vic-
tim; and

b. To ‘provide bilingual information to the public
concerning services for the victim.

3. Establish interrelationships with ather agencies
to meet the needs of the victim.

4. Effectuate change within hoth the criminal jus- -
tice and social service delivery systems, whete
necessary, to provide needed services for
the victim.

Standard 12.3 Types of Needs to be
Addressed and Services to be
Provided by Victim Assistance
Centers

Centers should. aid victims of violent crimes by



addressing the emergent needs of a victim, or his
family, that have arisen because of their victimiza-
tion by securing from other agencies emergency ser-
vices such as., but not limited to;

Clothing:

Food;

Rent money.or housing;

Trauma counseling;

Medical health care;

Child. homemaker or convalescent services;
and

7. Any other emergent needs of the victim or the
immediate family.

Centers should provide assistance:

1. In obtaining and filling out forms for medicaid,
medicare. worker's compensation, violent
crimes compensation and other types of in-
surance.

2. In reducing bureaucratlc requirements and
delay in receiving aid from social service agen-
cies.

3. To increase the victim's understanding of basic
police, - prosecution, defense attorney and
court procedures. Such information should
be developed in cooperation with police,
court, prosecution and defense personnel. Un-
der no circumstances should legal advice be
given by center staff.

There is also a need to facilitate appropriate ser-
vice delivery by public and private agencies for:

1. Protection of unattended property.

2. Transportation where needed for victims from
the scene of a crime, hospital and police de-
partment.

3. Providing emotionally supportive services for

victims by hospitals and medical personnel
including follow-up examinations for venereal
disease, pregnancy . and collectmg internal
evidence in rape cases.

4. increasing understanding of criminal justice
and social service personnel as to the needs of
victims.

* Good cause can include catastrophies such as victims left
paraplegic or children orphaned as a result of a violent crime
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Standard 12.4 Violent Crimes Compen-
sation

1. Legislation should be passed to expand the
(services) jurisdiction of the Violent Crimes Compen-
sation Board to provide educational and technical
assistance aid to victim assistance centers. Two
types of educational aid should be provided:

a. Establishment of a victim assistance informa-
tion clearinghouse to gather available informa-
tion from victim assistance programs through-
out the country and make it available to local
victim assistance centers, police agencies,
hospitals, prosecutor offices and courts.

b. Sponsoring regular conferences to bring to-
gether personnel working in the field of victim
assistance and compensation to exchange
methods and procedures for improving and
expanding services to victims. Technical assis-
tance should include assistance in developing
administrative procedures and rules and de-

veloping resources.

2. Statute or law enforcement -agency pollcues
should require that notification concerning violent
crimes compensation be provided by law enforce-
ment personnel upon initial contact with the victim.

3. The statutory maximum for victim compensa-
tion should be increased to $30.000 per victim and
include a provision that in extraordinary cases, if
good cause is shown, the board can recornmend an
increase of the maximum to the Legislature.* The
board should periodically report to the Legislature on
economic changes affecting the maximum limits.

4. The Violent Crimes Compensation Board should

“have a sufficient staff to investigate thoroughly each

claim within a reasonable time period.
5. The Violent Crimes Compensation Board should
have responsibility to:
a.- Seek resolution of conflicts within the laws
‘ affecting its operation;
b. Develop priorities in handling claims; and
c. Act as an advocate before other State agen-
cies where benefits for victims may be reduced
because of the receipt of compensation by a
victim from the VCCB.

P .



ORGANIZATION OF POLICE SERVICES

Introduction

The effectiveness and efficiency of crime control
efforts are determined to a large extent by the degree
of organization of police services. The organizational
structure of the police system affects the size of
police agencies and their scope of activities, level
of specialization, standards of service delivery and
ability to respond to community needs.

in New Jersey the organizational structure of
policing s highly decentralized. This geographically
small State has 469 independently operated munici-
pal police agencies. The size of police agencies
ranges from one officer to over 1000.

Decentralization and small size of many police
agencies limits the response capabilities of the police
system and creates difficulties in coordination of law
enforcement efforts. Coordination is necessary be-
cause many types of crime transcend jurisdictional
boundaries and are regional in nature and cause.

Coordination is also needed to reduce the effects
of law enforcement policies which vary from munici-
pality to municipality in terms of level of enforcement
and priorities. Intensive crime control in one munici-
pality may drive criminals into a neighboring juris-

diction while lax law enforcement in another munici-

pality can diminish the efforts of a neighboring police
force.
Department size can determine a police agency’s

" {evel of specialization for controling crime. Effective

crime control requires investigators and services to
support investigation such as crime analysis, mobile
laboratories, legal advisors, evidence technicians
and crime prevention specialists. The sophistication
of some criminals and/or difficulty in solving some
types of crime such as organized crime, rape, nar-
cotics and burglary requires highly trained investiga-
tors. Even in municipal police agencies which have
trained investigators. support services may be
needed.

The low rate of serious crime and limited fiscal
base in some municipalities may not warrant the ex-
penditures required to develop and maintain a fully

equiped, trained and supported team of investiga—~

tors. When a serious crime occurs or an organized
form of crime exists, however, there should be re-
sources which a municipality can rely on for prompt
assistance. Establishment of countywide or regional
investigation and support services has been recom-

mended by law enforcernent authorities in order to

solve problems of coordination of law enforcement
activities and to provide all municipalities with access

to prompt investigation services for a broad range of

crimes, o

Although some [aw enforcement services are not
feasible in certain municipalities, patrol services at
the local level can prevent crime, fulfill iocal service
needs and create a feeling of security among the

residents. Even in the area of police patrol, however,

some municipalities are having financial difficulty
operating .their own police agency. Many of these
municipalities are looking to the State to provide
financial assistance so that they can combine or'con-

solidate police services with neighboring municipali- . .
ties. The success of municipalities in combining ser- -

vices rests with their ability to convince residerits

concerning both the need and benefits of consolida-

tion or combination. In addition employment. pro-
motion and pension rights of existing palice person-
nel must be ensured. ‘

Most police agencies do not have resources to
* do the type of research and development necessary

to develop standards for delivery of police services
in areas such as operations, equipment, personnel,
policies ‘and procedures. Similarly, most police
agencies need assistance in developing plans for
improving: management and  administration - and
studies concerning the feasibility of consolidation of
municipal police services. Police authorities, there-
fore, are recommending that a commission be estab-
lished to do the necessary research and develop-
ment and to assist each police agency in implement-
ing the resulting standards and plans. ,

Problem Assessment

The existence of numerous small size poiice agen-
cies is central to many law enforcement problems in
New Jersey. As of 1975 there were 469 municipal

Relerences for this chapter appear on pages 67 & 68.

police agencies. The number of agencies in each
county ranges from a high of 89 in Bergen to a low of

five in Cumberland.’ The geographic area covered by



these agencies ranges from less than one square
mile to over 100 square miles. Table 1 clearly identi-
fies. geographic fragmentation of police authority and
shows a large number of agencies covering a varigty
of jurisdictional sizes.

Table 1

Comparison of Geographic Size of Jurisdictions with
Number of Municipal Police Agencies

Areain Number of police

square miles . agencies
Less than 1 58
1-3 176
4-8 ‘ 69
7-10 32
11-15 29
16-25 41
26-35 22
36-50 26
51-75 : ’ 10
75 and over 6

Source: Crime in New Jersey-1975: Uniform Crime Reports,
' Table 1, "Profiles of Incorporated Municipalities in New
Jersey,"” pp. 10-26.

Most police agencies have less than 25 police
officers. As shown in Table 2, 115 (24.5%) of the
police agencies have less than ten police officers,
184 (39%) have less than 15 officers ‘and 314
(66.7%) have less than 26 police officers.

Table 2

Grouping of Municipal Police Agencies
By Police Officer Strengths

Number of Number of Percentage for
‘Police Officers Police Agencies Each Grouping
1-9 115 24.5
10-14 69 14.5
15-25 130 27.7
26-50 88 18.8
51-100 36 ‘ 7.7
101-over 31 6.6

Source: Crime in New Jersey-1975: Uniform Crime Reports,
Table 2, “Full-Time Municipal Police Employees, 1974-1975 by
Region-County-Municipality,” pp. 132-140.

Several recent national and state level commis-
sions have attempted to determine the minimum size
necessary for a police agency to provide 24 hour
police services. The National Advisory Commission
on Criminal Justice Standards and Goals (NAC)
Police Standard 5.2 recommends that all police
agencies with less than ten full-time officers should
be consolidated.? The Michigan Commission on
Criminal Justice recommends adoption of a standard
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to eliminate all police agencies with fewer than 20
full-time officers.® The Governor's Commission on
Criminal Justice Standards and Goals in Georgia
conciuded that police agencies with less than 14
personnel would have difficulty in providing full-time
services. These Commissions considered the mini-
mum number of officers needed to provide 24-hour,
seven days a week patrol; the minimum number of
personnel necessary to provide supervisory, adminis-
trative, clerical, dispatch, investigatory and support
services; and the average number of days lost to
sickness, vacation, training and court. The Georgia
Commission, for example, calculated the minimum
manpower needs in the following manner:

To provide minimum full-time patrol, 4.95 men are
needed. This figure represents one man on visible
patrol for 24 hours a day, 365 days a year. This num-
ber is arrived at by the following calculation:

TOTAL possible number of days per man
in one year 365

TOTAL number of regular pass days ~ 104
261
Average number of days lost to sickness -_35
256
Average number of days lost to vacation =_15
241
Average number of days lost to training —_10
231
Average number of days lost to court —_10
221

Number of days in year, 365 x 3 (around the clock
service) = 1095 divided by number of possible days
for one man, 221 = 4,95 men.

in addition to this number, 4.95 personnel are needed
to provide dispatch service to these patrol units. This
brings the total number of personnel required to 9.9
in order to provide minimum patrol and communica-
tion service. In addition, investigation or support
personnel are required in the amount of two people,
bringing the total to 11.9 personnel. To provide these
personnel with supervision, two more pecple would
be required including a chief and one other adminis-
trative individual. This brings the total to 13.9 to pro-
vide minimum service in any police agency. While it
is suggested that police agencies with less than 14
personnel would have difficulty in providing full-
time services, it is not recommended that all agencies
of less than 14 individually increase their size to a
minimum of 14 personnel.*

Determination of the optimal size of a police
agency is more difficult to calculate because it in-
cludes factors such as population, geographic size
and crime rate of a community; goals and objec-
tives of a police agency,; type and degree of special-
ization needed or wanted in a police agency; type and
severity of social and economic problems of a com-
munity, and type of service, order maintenance and
law enforcement activities expected by a community.




Some authorities in New Jersey suggest that optimal
size of a police agency is 50 personnel, while others,
such as the Royal Commission in Great Britain, sug-
gest that 500 personnel is the optimum size.5

Many problems associated with size, jurisdictional
area and number of police agencies in New Jersey
are interrelated. These problems include:

Minimum response capability.

Geographic fragmentation.

Limited functional capacity.

Insufficient economy of scale.

Inadequate fiscal base to support a full-time
" police agency.

6. Personne! deficiencies such as training, super-

vision and overuse of special police.

Police agencies with less than 20 police officers
generally have minimum response capabilities and
often cannot allocate manpower on the basis of need.
Although many agencies are able to assign one or
two officers to a shift. the frequency of calls for police
service is not equal for all shifts. Some shifts are
overstaffed while others are undermanned. Accord-
ing to the Police Training Commission’s Police Ad-
ministrative Services Bureau, approximately 22% of
the patrol workload occurs on the midnight to 8 a.m.
shift, 33% on the 8 a.m. to 4 p.m. shift and 45% on
the 4 p.m. to midnight shift.”

The response capability of a small police agency
can be crippled by a number of factors. An agency
with one or two patrol cars provides little or no back-
up for emergencies. A response to a call for assis-
tance, mechanical breakdown of a patrol cruiser,
sickness of one or more officers and transporting or
booking of an arrestee leaves the municipality un-
protected.f Some municipalities cannot patrol the
streets on certain days because alil the officers are
in court. Two recognized authorities on police ad-
ministration emphasize these problems when they
state:

S S

It is easier for the criminal element to identify the
location of officers in a small agency. The offender
may know, for example, that the department has only
one or two police cars to cover the entire city or
village. When he sees both vehicles out of service
or can otherwise account for both, he can be reason-
ably certain that the community is left unprotected
in terms of immediate response.®

Limitations in response capability become increas-
ingly apparent when police agencies attempt to con-
trol crime problems and civil disorders which span
several municipalities or a region,

Geographic fragmentation of police responsibility
is especially accute in densely populated counties
where identifiable boundaries between municipali-
ties are unclear. Fragmentation of police jurisdiction
can benefit only the criminal. Crime problems in
a municipality are often shared by all municipali-
ties within a region. The Director of the Division of
Criminal Justice, Department of Law and Public
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Safety recently emphasmed this point by statmg
that:

Criminal behavior is not confined within recognized
municipal, county or even siate boundaries. ... New
Jersey's law enforcement atwork reflects [geo-
graphic fragraentation by dividing responsibility
among] 461 municipalities. . .. Many New Jersey
citizens are thus served by local law enforcement
agencies of small size, a situation which can impéde
development of the expertise necessary to fight cnme
efficiently and effectively.*®

Extensive use of the automobile and integrated
system of high speed roads creates tremendous
mobility for the criminal. Criminals can livé in one
municipality, commit a burglary in another and fence
goods in still another. All of these activities may
take place within a few square miles: The County and
Municipal Government Study Commission states
that:

Although there is a growing recagnition aof the
area-wide scope of law enforcement prablems In the
law enforcement community, public attitudes toward
area-wide arrangements are less certain. While the
public expects the combination of independent local -
agencies to perform at a level and guality that can
only be expected of a well-organized and well-in-
tegrated system, more typical of area-wide struc-
tures, residents of most municipalities continue: {o
insist on "local control” of the police function. These
and other seemingly contradictory attitudes, in light
of the current pature of law enforcement problems
and practices, have resulted in inconsistencies, or
gaps in the law enforcement response,

Another result of geographic fragmentatior has
been termed as the spillover effect of law enforce-
ment. Crime spillover from ane community to another
can result from an uneven commitment among munic-
ipalities to control crime.!2 Increased crime control
efforts in a municipality can result in a disptacement
of crime to neighbaring jurisdictions. Conversely,
inadequate law enforcement in a municipality can
produce a haven for criminals and farce neighboring
jurisdictions to increase their police efforts to com-
pensate far the deficit.

The Advisory Commission on intergovernmental -

Relations stated:

Ironically, spillover of beneflts of police service
from one community to another is not as great as
the spillover of social costs from inadequate police
protection. Rigorous law enforcement in one town,
in fact, forces violators to establish themselves
among more hospitable neighbors, ... Although
the accepted doctrine of ‘hot pursuit’ allows police
officials to follow the trail of a law breaker thiough
the maze of local governments, the less efficient
efforts at crime prevention in one community impose
heavy costs on the others.®

Analysis of crime trends and eftectiveness of a
police agency's activities is difficult because of the
mobility of criminals, spillover effect and geographic
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fragmentation of police jurisdictions. Crime patterns

" are often more clearly detected by analyzing regional
trends. Effective crime control and prevention, there-
fore, is dependent upon the coordination and cooper-
ation of many police agencies within a region. Coor-
dination and cooperation between neighboring police
agencies can be a problem. Crowded communica-
tion frequencies add to the problem of effective
crime control. The large number of police agencies
and. other public and private organizations utilizing
the same radioc frequencies reduces responsiveness
during emergencies. Some police agencies must
share frequencies with other police agencies or
public departments, risking overload of existing
channels. Emergency communication can be inter-
rupted by nonemergency communications.

The functional capacity of a police agency is di-
rectly related to its size and degree of specialization.
Small police agencies are staffed primarily by patrol
officers who are generalists with a variety of func-
tions: Some law enforcement problems, however, re-
quire a certain degree of specialization. Small agen-
cies have less nheed for specialized services such as
criminalistics, identification,. investigation and tech-
nical communications and therefore it is not cost
effective to hire and train specialists. As a result,
patrol officers often perform functions which can be
handled better by specialists. Patrol officers not
trained in investigation procedures have been criti-
cized far not protecting the integrity of a crime scene.
For example, evidence may be touched or bodies
moved. A recent survey of local police agencies

- found the availability of specially trained personnel
in New Jersey police agencies as follows:

Narcotics and drug abuse: Specialists in this criti-
cal area were more frequently used as department
size increased. Although only 12% of the smallest
departments used such personnel, 40% of the de-
partments in the 5-10 officer range, 80% in the 51-
100 range, and 92% in the over-100 range used
them.

Delinquency control: The pattern was similar to that
for narcotics and dirug abuse specialists —a steady
increase in use paralleling increase in department
size.

Fingerprinting: For the smallest departments, the
percent using the services was 6%; for 5-10 officers
34% ; 11-20 officers 43%; 21-35 officers 59% and de-
partments with 36 or more officers 75%.

Special investigation: Only half the departments
with fewer than 10 officers used this service, com-
pared with two-thirds of those with 11 to 35 officers.
Training: The use of special training personnel was
almost universal in departments of over 100 officers,
while less than one-third of the smallest departments
used such personnel.

Plarning: While 29% of the largest departments had
planning officeis to forecast needs and develop re-
sources, 27% of the departments in the 50-100 of-
ficer range used such personnel, and only 13% of
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the departments with 36-50 officers. Fewer than
10% of the smaller departments have planning of-
ficers.

Psychological: No department with fewer than five
officers used a psychologist regularly, even on a con-
tract basis. On the other hand, more than one-third
of the departments with 50 or more officers used
them.s

While there are “widespread feelings that commu-
nities are covered or have access to a wide range of
specialized services. . .in ' many areas local response
capacities are at best erratic and limited and often
nonexistent." %

Many police agencies are forced to decide bet-
ween providing either adequate specialized services
or patrol capabilities. When a police agency decides
to develop specialized services, often the overall
quality of police services is lessened because man-
power is spread over too many functions.'”

Directly related to the size of police agencies and
the degree of specialization is the concept of eco-
nomies of scale. Economy of scale as applied to
police agencies means that one agency can do the
work of several smaller agencies at less cost than
the smaller agericies functioning independently. The
NAC recommends consolidating or combining small
police agencies in order to bring about more efficient
and effective law enforcement when it states:

Consolidation can frequently upgrade police service
and lower its cost. This is often the case when coun-
ties consolidate municipal and county police agencies
to create a single countywide police force. Because
it is larger, the consolidated agency usually has
superior resources. Because it eliminates much
duplication, it is usually less expensive —citizens get
more for their money. ¢

An analysis of studies which describe the feasi-
bility of merging small police depariments revealed
that some dyplication in personnel, facilities and
functions can be eliminated by combining several
small neighboring police agencies. For example,
feasibility studies indicated that if five small police
agencies were combined the following benefits are
possible.® Instead of five dispatchers on duty at all
times there would only be one, thus resulting in sub-
stantial salary savings. Five police headquarters,
each with maintenance, heating and lighting costs,
would be replaced by one headquarters. Purchasing
of equipment and supplies would be done in greater
volume resulting in further savings. Clerical staff
could be hired on a full-time basis at less salary
expense and officers, therefore, freed to spend more
time on patrol.

The County and Municipal Government Study
Commission recently conducted a study to determine
whether economies of scale were present in munici-
pal police departments. ~
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To find out whether economies of scale were pres-
ent in municipal police departments, the Commis-
sion examined the ratio of nonpersonnel to personnel
costs in departments of different-sized New Jersey
communities. (A relatively low proportion of non-
personnel costs should indicate more intensive use
of equipment such as the police station, police
cars, training facilities, etc.) Municipalities under
25,000 population spent on the average of 16%:% of
their. public safety budgets for nonpersonnel costs,
while those over 25,000 averaged 11%, apparently
supporting the presence of scale economies and
potential saving tax dollars in larger departments.

Using annual municipal cost data, the Commission
staff developed a statistical model indicating expendi-
ture requirements for police departments of various
sizes. The modei— designed to predict what it would
cost to run a consclidated department for nine contig-
uous - communities —projected an estimated annual
savings to these municipalities of $600,000 cr more.
Such findings suggest that larger-sized departments
can save money as well as deiiver specialized ser-
vices, and that municipalities too small to support
such departments individually might still obtain their
advantages by joining with other towns 1o create re-
gional police departments.?°

Although some administrative theorists and eco-
nomists suggest that consolidating police agencies
will result in cost savings and increase police ser-
vices, others disagree. Analysts from Indiana Uni-
versity, who have evaluated regionalization and con-
solidation of police services throughout the country
find that countywide or regional consolidation, thus
far, has been neither cost effective nor has it in-
creased the level of services to the public.2!

Consolidation experiences of police administrators
and evaluative studies reveal several reasons for an
apparent lack of immediate cost savings. First, in-
creases in level of services, training, specialization,
manpower and equipment may be required in a newly
consoiidated agency to upgrade the level of services
to an effective level. Second, salaries of some officers
may have to be increased to put all officers of equal
rank at the same level.?2 Third, personnel not needed
as a result of consolidation are kept on the payroll
and put in positions for which no neéed exists. Fourth,
some police administrators are reiuctant to return
unspent budgeted money or reduce budget requests
when savings can be made because of a concern
that when extra appropriations are needed they may
not get it back. As a result, there is an end of the
year rush to spend funds even if they are spent on
unneeded equipment, supplies, personnel or spe-
cialized units. Fifth, increases in population growth,
monetary inflation and crime rates create a need for
increasing the size and cost of the police agencies.??

Potential improvements in delivery of police ser-
vices resulting from consolidation can also be dimin-
ished by a number of other factors. The newly con-
solidated police agency may not be aliocating man-
power or developing crime control strategies based
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on analyzed needs. The philosophy of the agency and
officers within the agency may conflict with the com-
munity’s expectations and needs for service delivery.
Traditional concepts of the appropriate roles, func-
tions and tasks of the police may be inadequate.
Some modern theorists, for example, suggest that
the traditional method of policing by random patrol
may be ineffective and that police agencies should
gear a substantial portion of resources toward crime
analysis-oriented target hardening.?s

Experiences with consolidating and regionalizing
certain police functions in New Jersey such as
communications, training and selection of per-
sonnel, information systems, crime laboratories
and investigations have resulted in significant in-
creases in services, efficiency and effectiveness.?®
Although important tools for crime control, most po-
lice agencies cannot afford to develop these capa-
bilities. ‘

A factor related to economies of scale and the
ability of an agency to provide adequate patrol and
support services is the community’s financial ability
to support a police agency. The fiscal base of many
municipalities limits their ability to support a full-time
police agency with adequate support services. Some
police agencies which are unable to operate a full-
time police force provide police services on a part-
time basis utilizing relatively untrained special police
with little or no support services. [n 1975 there were
approximately 61 municipalities with only part-time
police services.?” As indicated earlier, some police
authorities suggest that the m’nimum size of a police
agency should be 14 officers, which means that
about 180 New Jersey municipalities are undermann-
ed_2£’

It was recently stated that a ten officer police
force providing 24-hour, seven days a week coverage
requires an expenditure of at least $150,000 per
year.?® For some municipalities this amount repre-
sents one third to one half of the vearly revenue.
During 1973, New Jersey municipalities, on the aver-
age, allocated approximately 24% of their budgets to
law enforcement.3¢

In light of these figures many municipalities are
concerned about - the adequacy of their police
agencies and their ability to support them. In a 1970
survey, New Jersey mayors were asked whether they
would be willing to provide services jointly with
neighboring municipalities and 32% responded af-
firmatively. This figure is 15% higher than responses
to the same question in 1967%" and is a reflection of
increasing pressure on an already overburdened pro-
perty tax system. -

There are many personnel deficiencies which are
especially acute in small police agencies. Someé of
these problems have been addressed in the chapter
entitled “Police Personnel”. of this report. However,
there are additional persconnel problems that impinge
upon police effectiveness.




Adequate - supervision' of police officers while
existent in many police agencies is nonexistent in
others.®? Agencies with only one or two supervisors
cannot supervise patrol officers on all three shifts,
seven days of the week.

Providing significant career advancement is diffi-
cult in many small police agencies. It is often im-
passible to take officers from patral duty in order to
send them an in-service training program. Those
individuals seeking employment as a police officer

or who are already on a police force and are ad-
vancement motivated, often seek jobs in larger
agencies where advancement opportunities exist.
Salaries for patrol officers and superior officers aiso
appear to be significantly higher in larger police
agencies.? Those officers who would like to attain
more education can be hampered when there are not
enough officers to allow scheduling of patrol duties
around class schedules.

New Jersey’s Status in Comparison with the National Standards

State and local law enforcement agencies have
been gradually restructuring the organization of
police services along the lines recommended by
National Advisory Commission (NAC) standards and
goals. Legislation authorizing consolidation and
* mutual agreements for police services are in effect,

but at present the Legislature has discontinued ap-
propriating funds for these efforts. Various State and
gounty agencies in New Jersey have been providing
interjurisdictional {aw enforcement funds and ser-
vices to increase the functional capabilites of munic-
ipal police agencies. The following will discuss New
Jetsey's status in camparison with the NAC stan-
dards in three major areas:

1. State level| assistance to local police agencies.

2. Organization and coordination of police service,

3. Level of specialized services available in police

agencies.

NAC Police Standards 5.2, 5.8, 9.4, 11.3, 12.1,
16.1 and 16.7 recommend that the state provide, at
no cost to any police agency, specialists to assist in
investigation and operational problems, and services
such as crime analysis, information systems, crime
laboratories, selection of police recruits, criminal
information, training, managéement consultation,
technical assistance and financial assistance. Ex-
tensive assistance in these areas is being provided
by several New Jersey State level agencies, includ-
ing the Division of State Police, Division of Systems
and Communications, Police Training Commission
(PTC), State Law Enforcement Planning Agency
(SLEPA), Department of Community Affairs and De-
partment of Civil Sesvice, In providing these services
State agencies are consistent with the NAC stan-

“dards or are in the process of further developing as-
sistance programs.

The Division of State Police provides total police
services to municipalities which do not have a local
police agency. Municipalities which have full-time o
part-time police agencies are supported by other
State Police assistance including interjurisdictional
investigation services, criminal information, labora-
tory services, crime analysis and training. Total law
enforcement services are provided to 105 munici-
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palities and part-time services to 117 communities
with ten or fewer full-time officers. State Police patrol
personnel respond to complaints, requests for police
service and conduct investigations. Cooperation and
assistance is provided by patrol personnel to other
law enforcement agencies in crime control and order
maintenance activities. Interjurisdictional investiga-
tions into activities such as organized crime, narcot-
ics, arson, homicide, auto theft and corruption are
conducted by the State Police throughout the State.
The Division of Systéms and Communications
provides immediate responses to inquiries concern-
ing criminal histories, wanted persons and stolen cars
or property. Forensic laboratory services are pro-
vided by the State Police to test and analyze crime
scene and other evidence from criminal cases. Basic
and in-service training is provided by the State
Police Training Academy at Sea Girt. In-service train-
ing includes subjects such as supervision, command,
drug enforcement, criminal investigation, juvenile
officer, organized crime and management for police
chiefs,34

The PTC provides assistance to local police agen-
cies in the areas of technical assistance and man-
agement consultation. Upon request the PTC's Police
Administrative Services Bureau assesses the needs
of police agencies and recommends specific courses
of action for improving efficiency and effectiveness.
Management consultation, for example, includes
assessing the feasibility of and developing plans for
consolidating the police services of two or more mu-
nicipalities.

SLEPA provides financial assistance directly and
indirectly to local police agencies. Indirect assistance
is provided in the form of grants to State and county-
wide law enforcement agencies engaged in providing
investigation and support services to local police
agencies. Direct assistance to local police agencies
includes grants which are aimed at increasing patrol
responsiveness, target hardening-crime prevention,
experimentation into team policing, improving police
communication and providing special units which
proactively respond to c¢rime targets identified
through crime analysis evaluations.®® Technical



assistance including the areas of communications,
facility design and information systems is also pro-
vided by SLEPA.

Safe Neighborhood funds are distributed through
the Department of Community Affair's Division of
l.ocal Government Services. These funds are com-
mitted to the placement of walking patrol officers in
selected neighborhoods. '

The Department of Civil Service provides assis-
tance to local police agencies in the areas of selec-
tion and promotion of police officers. See the chapter
entitled “Police Personnel” in this report for a de-
tailled discussion of the Department’s activities in
these areas.

The New Jersey County and Municipal Govern-
ment Study Commission suggests that State assis-
tance to local agencies is dispersed among too many
State level agencies, resulting in a lack of uniformity,
continuity and coordination. The Commission recom-
mends, therefore, that many of these functions be
centralized in one State level unit responsive to the
needs of local police agencies. The functions of this
unit should include coordination of technical assi-
stance, planning and research, management and
administrative services. Concelvably, this unit could
implement some of the Commission’s other recom-
mendations, which are the formation of minimum
standards for law enforcement agencies in areas
such as size of police organizations, defining law en-
forcement capacities which should be available with-
in each jurisdiction, establishing guidelines for deliv-
lery of police services and defining roles and duties
of poiice agencies.

The Commission suggests that the most logical
location for placing these responsibilities would be
in an expanded Police Training Commission.3%
Models on which such a unit could be based are the
Police Officer Standards and Training Commissions
in California and Georgia.

NAC Police Standards 5.2, 5.4, and 5.5 recom-
mend that poiice agencies which are geographically
close engage in interagency planning for regional
crime control and mutual aid during civil disorders
and natural disasters. The standards further recom-
mend that the State participate in developing mutual
aid plans.

New Jersey police agencies are authorized by law
to engage in mutual aid and assistance agreements
during emergencies. N.J.S.A. 40A:14-156 states
that:

In the event of an emergency the chief or other head
of any municipal police department or force or any
park police department or system or the mayor or
chief executive officer of the municipality may re-
quest, from the chief or other head of the police de-
partment or force of any municipality, assistance out-
side the territorial jurisdiction of the department to
which such request is directed for police aid, in order
to protect life and property or to assist in suppressing
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a riot or disorder and while so acting, the members of
the police department or force supplying such aid
shall have the same powers and authority as have the
members of the police department ar force of the
municipality in which such aid is being rendered,

Every State and local government should provide
complete and competent police service through an
effective and efficient organizational structure ac-
cording to NAC Police Standards 5.1 and 5.2. These
standards suggest that governments which are
unable to support a ten officer agency and provide
24-hour police services should arrange for neces-
sary services by combining or contracting police
services in any of the following manners:

a. Total consolidation of local government services:
the merging of two city gavernments, or city-county
government;

b. Total consolidation of police services: the merging
of two or more police agencies or of all police
agencies (i.e., regional consolidation) in a given geo-
graphic area;

¢. Partial consolidation of police services: the merg-
ing of specific functional units of two or more
agencies;

d. Regionalization of specific police services: the
combination of personne! and material resources to
provide specific police services on a geographic
rather than jurisdictional basis;

e. Metropolitanization: the provision of public ser-
vices (including police} through a single government
to the communities within a metropolitan area;
f. Contracting for total police services: the provision
of all police services by contract with another govern-
ment (city with city, city with county, county with city
or city or county with State);

g. Contracting for specific police services: the provi-
sion of limited or specia! police services by contract
with another police or criminal justice agency; and
h. Service sharing: the sharing of support services
by two or mare agencies.

State legislatures are encouraged by the NAC stan-
dards to pass enabling legislation to promote con-
solidation and combination of police agencies,
Consolidation or combination of police agericies
has been done on a limited scale even though there is
a great need. There are approximately 61 munici-
palities which provide only part-time police services
and 1156 agencies with less than ten fuli-time officers.
Many of the 184 police agencies with fewer than 15
full-time officers have neither adequate investigative
nor supporting staffs. Municipalities which cannot
support complete police services are able to combine
or contract police services with other municipal or
county governments pursuant to New Jersey statutes.
The Interlocal Services Act authorizes munici-
palities to provide police services with other juris-
dictions through two types of agreements. Munici-
palities can provide police services by consolidating
police functions through intermunicipal, ~county-




municipal, State-municipal or special district-munic-
ipal contracts.3” Police services can also be provided
by two or more municipalities through joint service
agreements %®

According to the Department of Gommunity Affairs
only eight percent of the municipalities responding
to a 1974 survey are engaged in cooperative agree-
ments with other municipalities to provide patrol
services. Many of these agreements, however, are
invoked only during emergencies. Thirty-five percent
of the municipalities responding to the survey are
involved in cooperative agreements for dispatching

sarvices,® Total consolidation of local police ser-
vices has occurred in recent years in three areas of
the $tate; Howell Township and the Borough of Farm-
ingdale; Clinton Township and Lebanon Borough; and
West Deptford Township and the National Park Bor-
ough.

The State Law Enforcement Planning Agency has
~ been funding regional consolidation in several areas
of law enforcement which is consistent with NAC
Police Standard 5.2. Four counties have received
SLEPA grants to establish countywide dispatching
services involving most of the police agencies. Four
county prosecutor offices have received grants to
provide, equip .and train evidence technicians to
assist law enforcement agencies in securing, collect-

ing and preparing evidence found at the scene of a
criminal act. Eight counties have received grants to
establish countywide sex crime analysis units
specifically aimed at combating rape. Countywide
police legal advisory units have been established in
six counties and are planned. for one other county
to assist municipal police agencies in developing
legally sufficient procedures. Twelve countywide
narcotic units and four organized crime units which
utilize - investigators from the county prosecutor’s
staff and officers allocated to the unit by mupnicipal
police departments have been established to secure
increased indictments. 40

NAC Police Standards 9.1, 8.2, 9.3, 9.5 through
9.11, 11,1, 12,1 and 12.3 recommend that every
police agency evaluate its need for specialists and,
where necessary, utilize specialists in the areas of
juvenile operations, traffic operation, criminal in-
vestigation, special and crime tactical forces, vice
operations, narcotics and drug investigations and
intelligence operations. As stated previously, the
adequacy of specialization in these areas varies from
community to community, Some municipal police
agencies have specialists in these areas and others
rely on countywide or State units for specialized ser-
vices.

Commentary

The Advisory Committee has recommended a
police system of decentralized patrol by munici-
palities or combinations of municipalities backed up
by -countywide or regional agencies providing in-
vestigative and other support services. Rather than
establish a standard for the minimum size of all
police agéncies, as did the NAC, it was decided that
provision of 24-hour patrol services by properly
selected and trained police officers would be pre-
ferable since minimum patrol needs vary from com-
community. For example, while orie community
needs a minimum of 14 patrol officers, another can
function with anly five.

This recommendation is not aimed at preventing
police agencies fram developing their own investiga-
tive and support services. It was conciuded that
decentralized patrol supported by centralized support
services is the best way to ensure that all citizens are
protected by a full range of police services, This
method would overcome some of the police problems
in New Jersey such as response capability, geo-
graphic fragmentation, functional capacity, economy
of scale and fiscal inadequacies. Programs already in
operation in New Jersey are demonstrating the value
of centralized support services. To support develop-
ment of countywide and regional investigative and
support services it is recommended that the State
provide start-up funds.
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The Advisory Committee supports the right of
small communities to provide their own patrol ser-
vices. It does, however, recommend that wherever
feasible, communities consider combining or con-
tracting with other communities for the provision of
patrol services. Such agreements can upgrade the
quantity, quality and responsiveness of patrol ser-
vices. To support these efforts it is recommended
that the State provide significant financial incentives
to local communities for combining, contracting or
consolidating patrol services. To facilitate such
efforts there is a need to amend the Interlocal Ser-
vices Act to specifically address police services.

The need to upgrade the standards of police ser-
vice and coordinate State level assistance to local
police agencies is highlighted by the recommendation
to establish a Commission on Local Police Services
(COLPS). A major issue in discussing such a Com-
mission was whether it should, in fact, be a Com-
mission or a division within the Department of Law
and Public Safety. The argument in favor of a divi-
sion was that it would have more power in enforcing
standards, be easier to administer and would lead to
better coordination of State level services to local
police agencies. The argument in favor of a Com-
mission was that it would be more responsive to the
needs of local police agencies and governments,
have a better working relationship with local police
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agencies and it would be politically easier to imple-
ment.

A major objective of COLPS would be to improve
the effectiveness and efficiency of local police ser-
vices, Central to this objective is establishment of
uniform statewide standards in the area of personnel
practices and operations. In fulfiiment of this func-
tiont it is recommended that both minimum and model
standards be established. Minimum standards are
those standards which ali police agencies should
meet in order to be certified by COLPS, Model stan-
dards are standards which police agencies would
not be required to achieve but which, if achieved,
would significantly improve their efficiency and
effectiveness. Minimum standards, for example,
should inciude but not be limited to delivery of 24.
hour patro! services; access to 24-hour investigative
and suppoirt services; personnel standards as out-
lined in the Police Personnel Standards; and de-
velopment of policy, procedure and rule manuals.
Model standards, on the other hand, should be re-
garded as ultimate goals, objectives, procedures or
plans which not only provide for at least minimum
services but result in an agency reaching its fullest
potential. For example, if the minimum amount of
supervisory training is 80 hours, the model may be
160 hours.

The Advisory Committee decided that compliance
with minimum standards can best be achieved by
relying on informal pressures rather than the threat

to remove police authority from an agency. The Com-

mittee, therefore, recommended that evaluation re-
ports by COLPS on each police agency's level of
compliance with minimum and mode! standards be
released to the mass media. Citizens in each com-
munity discavering that their police service is inad-
equate will pressure local government to make nec-
essary changes. Failure to achieve minimum stan-
dards can also be used by insurance companies in
determining rates charged or whether to issue insur-
ance to a police agency. Those injured or relatives of
those killed by police officers could use a report of
noncompliance with minimum standards (especially

training standards) as a basis for a liability suit.

Should these informal pressures fail to ensure com-
pliance it is recommended that reports be forwarded
to the Attorney General for appropriate legal action.
State and federal funds can also be withheld pending
compliance with minimum standards.

A second major objective of COLPS is to initiate
and coordinate State level assistance for local police
agencies. In creating COLPS a dual State responsi-
bitity for local police services would exist. The State
Police would continue providing operational assis-
tance to iocal police agencies and communities while
COLPS would provide planning, research and man-
agement technical assistance. To facilitate achieve-
ment of these objectives, the Advisory Committee
recommended consolidation of the functions of sev-
eral State level agencies into COLPS.
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POLICE PERSONNEL

introduction

Police recruitment, selection, training and promo-
tion are interdependent processes central to effec-
tive policing, A breakdown of any one of these pro-
cesses can seriously cripple the efficiency and ef-
fectiveness of a police agency.

The various functions, pressures and responsibil-
ities associated with police work places a great
burden upon the selection, trainins and promotional
processes. Police officers are not c..ly law enforcers
but function as mediators of community and family
disputes, social workers, medics and counselors.
The authority to arrest and use lethal force gives
officers power over life, death and the destinies of
many people. These factors combined with danger
place stress on officers experienced by few others in
society. Selection, training and promotien, therefore,
should ensure that police officers are capable of
handiing the duties and pressures of their positions.

An objective of recruitment and selection pro-
grams should be to select and recruit individuals
possessing high* levels of maturity, intelligence,
common sensé and motivation and who are represen-
tative of the communities to be policed. A further
objective of the selection process should be that of

screening out through testing, interviewing, investi-
gating and supervising, those individuals who lack
the appropriate characteristics.

Just as training cannot compensate for a deficient
selection process, a good selection process cannot
be a substitute for effective training. Once selected,
police officers should ‘receive a comprehensive
training program to provide skills and knowledge
necessary to perform their duties. Training for patrol
officers should not only deal with law enforcement
knowledge and skills but should include dynamics of
human behavior, social subcultures, interpersonal
communication and community relations.

The prornotional system is as integral to effective
policing as the other factors. Officers of superior
rank make up 27% of police personnel forces in New
Jersey and generally determine how the other 73%
perform their duties. Just as the selection and train-
ing processes for the patrol force can determine fts
quality, so too, the quality of superior rank officers
cah be determined by the processes of promotion
and specialized training. The decisions of command
officers affect not only the daily actlvities but also
the future effectiveness and efficiency of police agen-
cies.

Problem Assessment

Recruitment of Police Officers

Ensuring equal opportunities for ethnic minorities
and women in the ranks of sworn police officers is
a problem in New Jersey as well as throughout the
United States, Recent studies reveal that women
and ethnic minority persons have particular skills,
attributes and knowledge which are beneficial to
policing.

The most comprehensive study of female police
officers was performed in Washington, D.C. in
which newly appointed female officers and male
officers were compared on a number of perfor-
mance criteria, The study revealed both positive and
negative findings. The positive findings include:

1. New women obtained results similar to those

of comparison men" in handiing angry or vio-
lent citizens.

2. New women and comparison men showed

similar levels of respect and general attitude
toward citizens.

*“New women" refers to newly appointed female police of-
ficers and ‘“comparison men” refers to newly appoinrted male
police officers.

References lor this chapler appaar on pages 85 & 86,
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3. New women and men were given similar per-
formance ratings in several patrol skilis,

4. Comparison men were more likely than new -
women to have been charged with unbecoming
conduct,

5. Citizens showed similar levels of respect and
similar general attitudes toward new women
and comparison men.

6. Citizens Interviewed about police response to
their calis for assistance expressed a high de-
gree of satisfaction with both male and female
officers.

7. Citizens who had observed policewomen in
action said they had become somewhat more
favorably inclined toward policewomen.

8. Citizens and trained observers rated new wo-
men about the same as camparison men in
handling threatening behavior,

9. Patrolwomen felt that their patrol skills were
as good as patroimen’s in most cases.

10. Women were better at questioning a rape vic-
tim and there was no difference between men
and women in skill at arresting prostitutes.’

There were some negative findings of the study
which included the following:
1. There was little change in the attitudes of pa-




trolmen toward policewomen between the start
and the conclusion of the experiment,

2, Patrolwomen felt that police supervisors were
more critical of patrolwomen than of men.

- Patroimén felt there was no difference.

3. -Police officials in an anonymous special survey
gave new women lower ratings than compari-
son men on ability to handle domestic fights
and street violence and on general compe-
tence. Women were rated equal to men in
handling upset or injured persons.

4, Patrolmen doubted that patrolwomen were the
equal of men in most patrol skills.

5. Patrolmen, patrolwomen and police officials
agreed that men were better at handling dis-
orderly males.

6. Citizens believed that men and women were
equally capable of handling most patrol situa-
tions, but they were moderately skeptical about
the ability of women to handle violent situa-
tions.2

The representation. of women compared with
men in the ranks of sworn police officers is extre-
mely disproportionate. During 1975, there were
only 358 sworn women police officers out of the
22,718 full-time sworn police officers in New
Jersey.?

Several national and State studies resulting in part
from the civil disorders of the 1960's have recom-
mended increasing the number of black and Hispanic
Americans in the ranks of sworn police officers. The
Governor's Select Commission on Civil Disorders,
State of New Jersey, recommended that greater
efforts be made to recruit police officers from black
and Spanish-speaking communities and that qualified
biack lieutenants and captains be placed in opera-
tional command positions, including precinct com-

mands.* The President's Commission on Law En-

forcement and Administration of Justice revealed

that the policing of black and Spanish-American
communities by only white police officers has
created a feeling among residents of discriminatory
and unjust law enforcement by an army of occupa-
tion. The Commission further stated that minority
officers policing minority neighborhoods can im-
prove police/community relations and result in better
policing since the officers have a better understand-
ing of the culture, mores and language of the com-
munity.®

Ethnic minority representation continues to be a
problem in New Jersey. Although the Department
of Givil Service received grants from the State
Law Enforcement Planning Agency from 1973 to
1975 to develop procedures for actively recruiting
minority members for such positions as municipal
police officers and State correction officers, those
activities produced poor results evidenced by the
fact that only 15% of the applicants were from
minority groups.® Presently, there are no Depart-
ment . of Civil Service programs designed for the
recruitment of minorities. As of 1974, 27% of the
population of New Jersey 16 years of age and over
was composed of nonwhite, minority residents.”

A recent survey of municipal police departments
indicates that the percentage of blacks is signifi-
cant in some large departments (as shown in Table
1) but in none of the departments surveyed was the
proportion of blacks on the police force close to the
proportion of blacks in the community.

The 1970 U.S. Census did not difrerentiate between
whites and Spanish-speaking or Hispanic people,
thus making a comparison between the percentage

Table 1

Racial Makeup of Police Department and Large Cities

City Police Department Census 1970 Municipal Census

% % % % % % % 9,

White Black Hispanic  Other White Black  Hispanic Other
Atlantic City 73 26 1 - 55 44 — 1
Camden 76 22 2 - 60 39 - 1
East Orange 57 31 1 - 46 53 — 1
Elizabeth 94 4 - 2 83 16 - 1
Jersey Gity 92 6 2 -— 72 21 6* 1
Newark 77 20 2 - 44 54 - 1
Paterson 89 8 3 - 72 27 — 1
Trenton 87 13 <1 - 61 38 — 1

‘ The 1970 U.. Census did not separate Hispanic data from the white category; however, Hudson County did.

Source:

Police department data obtained through survey by Standards and Goals and Planning Sections of the State Law Enforcement

Planning Agency, April-May, 1976, Census data from Bureau of the Census, U.S, Department of Commerce, 1970 Census of
Poputation: New Jersey, Washington, D.C., U.S. Gov't. Printing Office, 1971.

70




of Hispanic police officers and the Hispanic popu-
lation difficult,

A survey of smaller police departments indicates
that in many municipalities there is little or no
ethnic minority representation on police depart-
ments even though the community or surrounding
communities have significant minority populations.
Table 2, for example, includes figures comparing
the ethnic composition of police departments with
the city populations in Hudson Gounty.

Data from Atlantic, Camden, Ocean, Monmouth,
Passaic and Union Counties reveal a similar al-
though in some cases less significant trend with
many departments cotnposed 100% of white officers
or a low percentage of minorities. Many of the

police departments with a low percentage of minori-:

ties, however, are located in communities with a
very low percentage of black and Hispanic popu-
lations. .

A problem which may conflict with the goal of
increasing the proportion of minority representation
in police departments is that of raising the educa-
tion levels of new recruits. Presently, only eight of
the 170 municipalities in New Jersey under the
jurisdiction of the Department of Civil Service
require formal education beyond the high school
level, such as 45 or 80 hours of college credits.®

The NAC and ABA standards recommend that
the education level of police officers be increased.
Some of the reasons for increasing the education
level include:

1. The education level of the general public will

soon surpass the high school level.

2. A college or university education may provide .

knowledge about human behavior and social
problems that will be useful to officers in the
performance of their duties,

3. A college or university education may broaden
an individual's understanding and thus in-
crease his tolerance of minorities and sun-
cultures in the community by exposing stu-
dents to differing philosophies, values, cul-
tures and opinions.. T

Although such knowledge will help a police

officer to understand, tolerate and communicate
effectively with people possessing differing back-

grounds, some of the skills required to perform

police work cannot be learned in the classroom or
academy. James Q. Wilson states:

The patrolman is neither a bureaucrat hor a pro-
fessional, but @ member of a craft. As with most -
crafts, his has no body of generalized, written
knowledge nor a set of detailed prescriptions as to
how to behave—it has, in short neither theory nor
rules. Learning in the craft is by apprenticeship,
but on the job and not in the academy. . .the mem-
bers of the craft, conscious of having a special skill or
task, think of themselves as set apart from society,
possessors of -an art that can be learned only by
experience and (n need of restrictions on entry into
their occupation.®

Whether or not a college education can provide "

knowledge that will be beneficial to a patrol officer
may need to be decided in the future. Nevertheless,
as Egon Bittner stated in a lecture at the Federal
Bureau of Investigation Academy, police depart-

Table 2
Racial Makeup of Police Departments and Communities in Hudson County
City Police Department Census 1870 Census Figures

% % % % % % % %

White Black Hispanic  Other White Black  Hispanic. Other
Bayonne 96 3 <1 - 92 4 3 <1
East Newark 100 — — — 88 - 12 <1
Guttenberg 100 - — — 89 <t 10 <1
Harrison 100 - — — 92 <1 7 <1
Hoboken 91 3 8 — 62 4 32 2
Jersey City 92 6 2 — 69 21 9 1
Kearney 100 — — — 97 <1 2 <1
North Bergen 100 — —_ —_ 92 <1 8 <1
Secaucus 100 — — — 97 1 1 <1
Union Gity a5 2 2 — 58 1 40 1
Weehawken 100 - — — 78 <1 20 1
West New York 100 - - — 58 1 42 . 1
Hudson County
Palice Dept. 95 2 2 — 74 10 15 1

Sourge:

tnformation sent to the New Jersey State Law Enforcement Planning Agency fram Wiltiam J. Dewney, Jr., Criminal Justice

Planner, Office of the County Prosecutor, Hudson County, New Jersey, April 29, 1976.
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ments will be more likely to find motivated, intelligent

and gifted recruits in the colleges:
The man on whom my life may depend who has no

© body ¢f knowledge to fall back on is recruited from
a continuously contracting base of high school
graduates. Larger and larger segments. of the more
talented, aspiring, wise and gifted individuals are
going to college. The wisest and most gifted Indivi-
duals should be policemen not because there exists
a body of technical knowledge that is difficult to
master but precisely because there is no body of
knowledge. Police officers must learn much of their
job by themselves, on the job,*°

Personnel from the New Jersey Office of the
Public ‘Advocate indicate that as of this date there
have been no court decisions suggesting that police
departments which require police applicants to
possess an associate degree are discriminating
against minority applicants. They further stated
that should a suit charging discrimination be filed
against a police department, the police department
may have to demonstrate statistically that police
work requires more than a high school degree. Re-
cently, however, a large percentage of police candi-
dates (46%) entering police academies had at least
some college credits, of whom 11% had bachelor
degrees and four percent associate degrees.”

This trend, although significant, does not meet
the NAG Police standards which recommend that
all police recruits have at least 30 college credits.
The Police Training Commission (PTC) states
that:

If the policing system in our state is beginning to

attract better educated individuals, it is by accident

and not by design. Current economic problems
have enabled police agencies to benefit from a pool
of more highly educated applicants. As the econo-
my improves, the caliber of police applicants might
very well decline, uniess positive steps are taken

to ensure high quality applicants, 2

-One. of the means by which individuals with
special expertise or higher education can be attract-
ed to police work is through salary levels which
- enable police agencies to compete successfully
with other employers seeking individuals of the
same age, intelligence, abilities and education. The
NAC recommends that entry level salaries “should
be at least equal to any minimum entry level salary
set by the state.”'® Salaries for police officers in
New Jersey vary substantially with many municipal
-police departments offering salaries considerably
less than the State. Sala'v levels for State Police
troopers range from $13,308 per year for new re-
cruits to a maximum of $18§,920 per year.*

A recent survey of over 500 police agencies
throughout New Jersey revealed that starting salaries
for patrol officers range from below $6,999 per year

-to over $13,000 per year. The highest salary paid to

*The salaries include a $3,000 taxable maintenance allow-
ance,
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patrol officers ranges from $7,999 per year to over
$15,000 per year. Generally, smaller, rural and less
affluent communities offer salaries substantially less
than the State Police.

Table 3 illustrates that most police departments
offer salaries that are substantially less than the
State Police. In addition, most police departments
pay maintenance allowance for police officers
which ranges from $100 to $600 per year. The high
allowances are usually paid to plainclothes officers,
while uniformed officers either receive a 100% reim-
bursement for the cost and cleaning of uniforms or
$100 to $150 per year for uniforms.*

Providing pay incentives for people with college
educations to enter police service or for active
police officers to attend college is another mechan-
ism for increasing the educational level of police
officers. During the 1974-1975 academic year,
4,512 law enforcement officers (representing 20%
of the police officers in New Jersey) were enrolled
in one of 24 New Jersey colleges and universities
providing criminal justice programs.’™ Many police
departments and the State Police, however, do
not provide educational incentive pay to encourage
officers to attend college. According to a recent
survey of over 400 police agencies, about 25%
provide incentive pay .or officers who attend or
graduate from a college or university.®

Selection of Police Officers

New Jersey had made significant progress in
developing procedures for the selection of police
officers. The State Department of Civil Service,
through a sophisticated research process, has
developed a valid and reliable mental ability examin-
ation and a physical performance test for ranking
police applicants, The objectives were to develop an
examination which measured those mental attributes
considered necessary for adequate on-the-job police
performance and to eliminate any questions which
discriminated against racial minority applicants con-
sistent with the Federal Equal Employment Oppor-
tunity Coramission guicelines. The development of
the mental abilities examination involved a five step
process:

Step 1: Job Analysis - Interviews were conducted
with police incumbents and their supervisors for
the purpose of determining job duties and iden-
tifying worker characteristics related to job suc-
cess.

Step 2: Test Development - An examination
based on the job analysis information was
developed. Content validity was established at
this point.

Step 3: Criterion Development - Criterion mea-
sures were developed in order to evaluate the
incumbent's job performance. Individuals in
a department were asked to rate each incum-
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Table 3
Salary Ranges of Police Dfficers in New Jersey
Year No. of Police Depts. Starting Salary Year No. of Police Depts. Highejﬁ’i‘.Salary
1975 3 Below 6,999 1975 10 Below 7,999
1974 1 . S
1975 9 7,000-7,999 1875 12 .+ 8,000-8,899
1974 3 : 1974 ) !
19756 a5 _ 8,000-8,999 1975 23 9,000-9,999
1974 12 1974 1 » ;
1975 97 9,000-9,999 1975 36 10,000-10,999
1974 6 1974 5
1975 76 10,000-10,899
) 11,000-11,999 1974 15 12,000-12,999
1975 29 1975 93
1974 5
1975 8 12,000-12,999 1875 B 88 13,000-13,999
1975 1 13,000-13,999 1975 ’ ) 55 14,000—14,999
1975 0 14,000 & over 1975 10 15,000 & over
Source: Data obtained from the New Jersey Municipal Salary Report, New Jersey State League of Municipalities, Trenton, New Jefsey,
October, 1975, pp 39-77.
NOTE: Negotiations over salarles caused delay in adoption of 1875 salary ordinances in numerous counties. Therefore, 1974

salarigs are given in some instances. Stariing salaries are not given for 131 departments.

bent on 23 performance traits.

Step 4: Administration - The examination was
given to a sample of job incumbents representa-
tive of the typical candidate population. Cri-
terion information was gathered on these in-
cumbents,

Step &: Data Analysis - The data were statisti-
cally analyzed in order to determine the job-
relatedness of the test.”?

Those items found to be non job-related or
racially discriminatory were eliminated from the
examination. The resulting examination includes
three subtests which are aimed at measuring the
major attributes considered necessary for adequate
on-the-job police performance. These subtests are:
a police forms completion subtest, designed to

“measure the ability to complete and interpret actual

police forms; a discretionary situations subtest, de-
signed to' measure common sense or judgment
and their related knowledge, skills and abilities;
a public relations subtest, designed o measure
knowledge, skills and abilities necessary for suc-
cessful interpersonal relationships.18

The Department of Civil Service utilized a simi-
lar process for developing a physical performance
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test which used a job analysis study to determine
the physical activities a police officer must be able
to perform. The resulting physicai performance
examination &iminated many elements of previous
physical - examinations that efther discriminated
against women or were non job-related such as
sit-ups, squat thrusts, chin-ups, gripping strength
and a lifting and running test. The present exam
consists of four events: 1)Dummy drag (rescue,
handling drunks); 2) Agility dodge run (pursuit);
3) Wall scale {surmounting obstacles) and 4) Run-
ning broad jump (clearing open areas). The skills
required to perform these events successfully are
those used on the job by experienced police officers.
Each candidate must attain a 70% average on the
entire exam. The following is a breakdown of the
minimum passing scores for each event:
1)} Dummy drag - 12.0 secs.
. 2) Agility dodge run - 50.6 secs.
3) Wall scale - 09.0 secs.
4) Broad jump - 7 feet’®
Despite the efforts by the Department of Civil
Service to develop entrance examinations for police
officers which are job-related and consistent with
equal employment guidelines, there are a number of




probiems with standards and procedures for the se-
lection of police officers in New Jersey.

Standards for the selection of police officers
have not developed progressively with the increasing
complexity of police work and the resulting de-
mands on police officers. There has been no signifi-
cant change in the statutory entrance requirements
for police officers in New Jersey since 1945.29

There are no statutory requirements in New
Jersey that mandate a background investigation on
police applicants. The lack of uniform statewide
standards has resulted in extreme variations in
quality and thoroughness of background investiga-
tions.”" - ' ~

The. Special Investigations Unit of the New
Jdersey State Police has developed a comprehensive
program for evaluating the backgrounds of Siate
Police applicants, their families and associates. The
background surveys require approximately 35 to 40
hours to complete and include investigations of
the applicant’s character, military history, past and
‘present residences, employers and feliow empioyees
and the criminal history and financial status of the
applicant and family. The cost of such investigations
is high and therefore prohibitive for most law en-
forcement agencies in New Jersey. The State Police,
however, allocate funds for a comprehensive back-
ground investigation because the return in the quality
- of manpower outweighs the expense of the investi-
gation. Presently the Special Investigations Unit has

12 personnel: two administrators and 10 investigators.

“During 1973, 1974 and 1975 the Unit averaged 758
background investigations per year. The State Police
do not perform background investigations for munic-
ipal police department candidates.

The lack of definition of present State standards
relating to what is an acceptable background for
police applicants poses anaother problem. The only
statutory guidelines are found in N.J.S.A. 40A: 14-
22 which states:

No person may be appointed as a member of a police

department unless he '...is of good moral character,

and has not been convicted of any criminal offenses
involving moral turpitude.’
The above statement is too broad and does not de-
fine what is good moral character and what offenses
involve moral turpitude. As a result, local appointing
authorities must apply their own subjective interpre-
tations which vary from municipality to municipality.??

A related problem is the manner in which police
candidates should be tested to determine whether
they are emationally mature, healthy and balanced
as well as to predict later job performance so that
those who are not suited for police work can be
eliminated from consideration for police positions.

Presently many psychological techniques and
tests lack the validity to predict future job per-
formance and are limited in their usefuiness to
screening out applicants with severe emotional
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disorders.?® Candidates . with marginal emotional
disorders and who may break down under pressure
may not be screened out. Due to the highly techni-
cal nature of psychological tests the results are
subject to misinterpretation by untrained personnel.
The Medical Review Board of the State Depart-
ment of Civil Service, composed of a psychologist,
psychiatrist and a representative of the Department
of Civil Service, reversed 98 (57%) of 169 cases in
which local appointing authorities had declared
that applicants were rejected for employment for
psychological and/or psychiatric reasons.?4

There are no statutes requiring that a police
applicant be examined for emotional stability by a
licensed psychologist or psychiatrist prior to ap-
pointment to a county or municipal police position.
N.J.S.A. 52: 17B-71 (c), Police Training Act, per-
mits the Police Training Commission (PTC) to
“prescribe psychological and psychiatric examina-
tions for police recruits” while in a PTC-approved
training schooi. The PTC, however, does not pre-
scribe psychological examinations because it is wait-
ing until such examinations are validated through
intensive research. Department of Civil Service
personnel confirmed the need for such validation.

According to a recent survey by the County and
Municipal Government Study Commission, ap-
proximately one-third of the police departments
with 50 or more officers employ psychologists. It
is not known how many of these psychologists are
used to administer psychological tests but it is
apparent from this data that a large number of
New Jersey police departments do not utilize psy-
chologists for administering psychological tests.?5

Another problem is the lack of uniform stan-
dards operating in non-Civil Service police depart-
ments in New Jersey for testing a police applicant’s
mentil and physical abilities. Presently 287 of the
469 municipal police departments are not under
Civil Service jurisdiction and are free to set their
own standards, consistent with statutory restric-
tions.26 Most of these municipalities require a pass-
ing grade on a written and physical examination.?’
Many of these police departments are small and
are not able to afford the cost of validating the
job-relatedness of the written and physical examina-
tions to ensure that they are consistent with Federal
Equal Employment Opportunity Commission guide-
lines. It was only after extensive research that the
Department of Civil Service was able to develop
validated job-related mental and physical examina-
tions without racial and sex biases.

Police Training

New Jersey can be regarded as a leader in police
officer training. Ten of the 15 regional police
academies approved by the Police Training Com-
mission provide over 400 hours of basic training




which ranks favorably with the rest of the nation.
In addition to basic training programs the PTC has
the responsibility for establishing a minimum
curriculum for the academies and certifying in-
structors. The Police Training Commission is also
involved in upgrading future basic training pro-
grams through integration of research findings and
training modules from at least four major training
programs developed in various parts of the country.
Despite these advances in police training in the
State, a number of problems have been revealed
through research.?8

Some newly appointed police officers perform
all the duties of a permanent police officer for a
period of time up to 18 months without having to
complete and pass minimum police basic training
requirements.?® Many of the duties performed re-
quire a high level of judgment concerning “when”
and “how” force should be applied. The authority
to use force should not be entrusted to an untrained
recruit. The potential for making mistakes is high for
trained police officers and increases proportionately
for officers who have received less training. Many
police-community relations problems,?% as well as
deaths and injuries to police officers and civilians,
have resulted from overreactions and/or use of
improper police procedures which are sometimes
due to a lack of training. Suits have been filed against
municipalities in which untrained police officers have
injured a civilian.37

Police department policy in some municipalities
prohibits using untrained officers on routine patrol
but in other departments untrained officers are
utilized for patrol with authority to use firearms
and exercise powers of arrest.3? Effective police, .
work requires more than knowledge in use of fire-
arms. Present police training academies require
recruits to complete an average of 408 how's of
training which include procedures for handling
domestic disputes and decision making; criminal
law and procedure for investigating crimes and
taking suspects into custody; and a broad range of
human behavior skills such as community relations,
ethics, group behavior, personal communication
and youth relations. Several extensive studies of
New Jersey law enforcement agencies which have
recognized the importance of pre-service training
have recommended that all law enforcement per-
sonnel be required to complete basic training be-
fore being authorized o exercise police authority.33
The NAC states that:

The public will not permit a doctor, lawyer,
teacher, barber or embalmer to practice until he
successfully completes a specified training pro-
gram . ... Only a few states . . . require that training
be completed prior to exercising palice authority. . .
the powers of arrest and the potential for injury
and death are too great to allow policemen to prac-
tice their profession without adequate training, %

The large number of untrained and armed spe-

cial police officers who are exercising police author-
ity is a related prott . N.J.S.A. 40A:14-146 states
that the governing body of a municipality may appoint
special police officers for terms not exceeding one
year, with no limitation on the number of separate
consecutive appointments of an officer.  Special
police officers exercise "the same powers...as may
be exercised by a municipal policeman pursuant to
law, ., 738
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fn 1975 the Police Training Commission sent a
questionnaire to  municipalities throughout the
State requesting information on the use of special
police officers. The 542 municipalities that respond-
ed indicated there were a total of 4,445 special
police officers compared with 16,489 regular offi-
cers. Of the 495 municipalities that have police
departments, ‘384 of them (77.6%) utilize special
police officers. The survey showed that 3,206 spe-
cial officers were employed oh a year-round basis
and 20% of the municipalities with police agencies
used special police for more than 20 hours a week.
Fifty-two police agencies worked special pollce for
more than 40 hours per week.3®

The PTC survey also revealed that of most muni-
cipalities responding, 48% of the special police
officers received 40 hours or less training and 7.3%
received no training. This is substantially less than =
the minimum 280 hours mandated for regular
officer basic training and the average number of
hours provided by the State's 15 PTC-approved
training academies, which is 408 hours. The County
and Municipal Government Study Commission stated
the main reason for use of special police officers is:

..financial; it cost more money to hire, train and -
mamtam a person full-time than part-time.  Another
reason, far less supportable, is evasion of State train-
ing requirements.¥’

Another problem with police training in New Jersey
is the lack of in-service training for police officers,
Presently, there is no State requirement for in-ser-
vice training. Since 1967 the PTC has had legisia-
tive authority to establish standards and minimum
curriculum requirements for in-service training,3®
but funds have not been appropriated to the PTG for
this purpose.

The importance of in-service training cannot be
overstated. The average number of hours required
for basic training is equivaient to one semester of
college study.3?

The NAC states that:

Keeping the good police officer up to date requires
continual instruction. Most of it can be accomplished
by in-service training given during the normal routine
of service.

This report recommends that each police officer
receive at least 40 hours of in-service training a year.
This training should be more than a mere formality,
It should be recorded in the police officer’s personnet
record and taken ‘nto consideration for promotion and
specialized assignment. In large agencies, decentral-




ized training 'should be available at each police sta-
tion. One police officer should be given responsibility
to oversee in-serviae training.*?

A gquestionnaire by the County and Municipal
Government Study Commission revealed that only
54% of the responding departments, primarily the
larger departments, had some form of in-service
training program. Many departments, especially
small -departments, have limited manpower which
makes it difficult to take officers off the street

for in-service training.

" A 1974 PTC survey of in-service training pro-
grams in New Jersey found that two-thirds of the
in-service training was administered within the
municipal ~ police departments and 194 police
agencies (46.7% of those responding to the survey)
ndicated the designation of departmental training
officers. Of this 194, however, no more tian 53
(27.3%) have received Police Training Instructor
training and certification by the PTC.4!

‘Upon assessing the types of training provided,
the PTC determined that present traininc is basically
skill-oriented and there is a serious lack <. n-service
training in several key areas that affect the efficiency
of police operations. In a planning report the PTC
stated:

There is a discernable lack of courses in adminis-
tration, supervising and management. In other words,
little in-service training is provided for those in su-
perior ranks who account for.approximately 27% of
the police population -and who directly affect the
other 73%.42

The following quote best summarizes the findings
on New Jersey's in-service training:

. the lack of uniformly high quality in-service
training opportunities for all local police officers is
a serious detriment to effective local law enforce-
meant service. Every police officer, from the newest
patrolman to the veteran chief of police, should not
only have the chance, but the obligation, to keep
abreast of new knowledge, skills and techniques,
by taking regular courses in areas especially per-
tinent to his duties.*®

The lack of training for police officers ir crisis
intervention and conflict management procedures
and methods also poses a problem. A good portion of
‘police work involves intervention in interpersonal or
group conflicts, Analysis of citizens’ requests for
police service indicates that approxirnately one in
every five police cars is dispatched to an interper-
sonal conflict such as a quarrelf between family mem-
bers or friends, disturbance between teenagers and
an irate resident, a landlord-tenant or consumer-
merchant dispute, a disturbing the peace complaint,
a labor strike or public demonstration.** These
situations ordinarily do not involve a violation of
law, but the procedures and methods used by police
officers in handling them can determine whether a
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peaceful settlement or a violent and destructive
escalation of hostilities results. Very little training is
provided in New Jersey that aids police officers to
mediate group and interpersonatl conflicts.

In communities across the country benefits re-
sulting from intensive conflict management and crisis
intervention training include reductions in assaults
and crimes between citizens and police and im-
proved police/community relations.*® There is a va-
riety of methods for implementing crisis intervention
training but the key element is the same; to provide
officers with alternatives to the authoritarian ap-
proach to police work. Police officers are taught;

1. How properly to interpret behavior;

2. How to deal with concepts of authority and self-

esteem in conflict situations;

3. How to understand their own feelings in dealing
with other people;

4. How to utilize conciliatory and non-authoritar-
ian methods for calming situations and pro-
viding alternatives to conflict.*¢

The National institute for Law Enforcement and
Criminal Justice utilized the experiences of police
departments throughout the country to develop an
intensive conflict management training package for
use by any police department.*

The potential benefits of implementing crisis in-
tervention and conflict management training in New
Jersey are significant. In 1974 there were 3,178
assaults on police officers, 28.5% of which occurred
while officers were responding to family fights,
tavern disorders and other disturbances, One percent
occurred in handling mentally deranged persons
and 2.8% while responding to civil disorders.®
Other studies indicate that 40% of the time lost by
line duty police officers results from injuries re-
ceived while responding to disturbance calls.4®

Another problem is that most police training acad-
emies operate on a part-time basis, as needs arise.
Five of the 15 academies do not have full-time ad-
ministrative staff and practicaliy all 'academies do
not employ full-time professional teaching staffs.
Most instructors are working law enforcement of-
ficers on loan from their regular jobs.5% In addition,
the under-utilization of the resources and physical
plants in which county academies are located is not
cost-effective and wastes already limited financial
resources. Authorities on police training in New
Jersey indicate that the quality of training and stan-
dards of performance expected of trainees vary
greatly among academies and are lower at regional
academies than at the State-run residential academy
at Sea Girt.5"

The primary reason for having regional academies
is that they enable police recruits to be trained close
to home by local instructors familiar with local needs.
Analysis to date, however, suggests that given the
present level of training in New Jersey from a cost
and quality standpoint the number of academies
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should be reduced to facilitate hiring and training of
full-time instructors and optimum use of training
facilities. 1f there is a significant increase in in-
service training, on the other hand, such a reduction
may not be needed.

Most police departments in New Jersey do not
have designated departmental training officers who
are responsible for educating police personnel as to
departmental policies, procedures and specific com-
munity problem areas. The function of a department-
al training officer should be to bridge the gap be-
tween the training received at a regional academy
and local differences in police responsibility. Only
28% of the agencies with in-service training indicated
that they conducted in-service training programs
within their agencies while 72% relied on other agen-
cies to conduct in-service training. 52

in-service training ' includes field training for
newly assigned officers who have just finished basic
training. Basic training is aimed at providing police
recruits with training in proper metheds for perform-
ing police duties. After the academy the key to
effective training is the field training officer. One
task of the field training officer is to show officers
how to apply what they have learned in the academy
to field situations. Authorities on police administra-
tion in New Jersey frequently state, however, that
field training officers negate some methods learned
by officers in training academies. Some field trainers
do not exemplify proper police procedure in their
daily work while others are not interested in being
trainers. In some cases field trainers may never have
learned to perform their duties according to proper
police procedures or they find it easier to utilize
other methods.

In some New Jersey communities work contracts
mandating that assignments be based on seniority
inhibit using the best patrol officers as field trainers.
Recruits are usually assigned night duty and the
most experienced officers are permitted to select
only day shifts if they so desire. Lack of incentives
for officers to remain on patrol results in some of
the best qualified leaving patrol assignments for
other more rewarding work. Higher salaries and
other factors encourage many of the best officers
to seek promotion to higher ranks and speciality
areas while many less effective patrol officers remain
in patrol ranks, often left with the responsihility of
training new officers.

The NAG paints out the importance of field trainers
in the following statement:

The most important element of an effective basic
police field training program is the field training of-
ficer or coach. The development of the new officer is
in this man’'s hands. The selection, training and con-
tinued preparation of the coach are crucial. The best
field officer will not necessarily become the best
coach. While operational performance is one cri-
terion, the abllity to convey essentials of the job to
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others and the desire to d‘evelop new gmployees ate
at least as important.

Once the coach has been selected he must be
trained. He must be kept up-io-date on the subjects
he is teaching. A coach can nullify much of the basic
training given a new employee or he can grea(ly re-
inforce that same training.5®

To develop eftective field trainers, NAC states,
departments should offer incentives in the form of
increased salaries, promotions and a distinct uni-
form patch to encourage qualified officers to seek
out fleld training positions. They should aiso be
trained in subjects such as the supervisor's role,
supervision and human behavior, personnet evalua-
tion, problem-solving techniques, teaching methods,
counseling and partner relations.%

Another problem is that there is very little evalua-
tion of training programs through observation of on-
the-job police officer performance and academy
instructor classroom performance. Data from such
observations should be gathered and analyzed to
determine what improvements can be made in acad-
emy training. :

A complaint of some police officers is that acad-
emy training does not always reflect the realities
and problems of actual police woark. Although the
PTC initially certifies academy instructors there is
no effective mechanism for determining instructor
quality and thus providing feedback to instructors
on whether their performance is relevant. or for im-
proving instructor training and recertifying instruc-
tors. Presently the PTC does not have resources to
provide this function and administrators of the train-
ing academies do not necessarily possess the appro-
priate skills with which to evaluate instructor per-
formance. In addition, there are limits to the ability
of students to evaluate effectively an instructor's
gualifications.%s

There is a need for additional Police Training
Commission staff with knowledge in modern teaching
and management/administration techniques. Ac-
cording to interviews with PTC staff, implementation
of several of the NAGC ftraining standards require
personnel with experience in modern teaching tech-
niques such as role playing, programmed learning
and situation simulation. Each of these techniques
has been proven very etfective in police departments
throughout the country for teaching certain types of
knowledge to police trainees. The PTC also needs
diversified personnel with knowledge and experience
in modern management and administrative tech-
niques to facilitate the development of in-service
management and supervision training programs. A
management expert could also assist the PTC Police
Administrative Services Bureau (PASB) which pro-
vides management consulling services to police
agencies.




Promotion and Selection of Police Of-
ficers for Specialized Assignment

As a result of surveys of over 80 police depart-
ments in New Jersey. the Police Training Commis-
sion found that many police departments have in-
adequate supervision an¢ management capabllities.
Many police agencies are poorly organized; man-
power is not used efficiently; supervision and ad-
ministration is ihadequate; and data collection and
record keeping is insufficient for effective manage-
ment and deployment of personnel. The PTC has
identified some of the inadequacies as follows:

1. Patrol manpower is seldom deployed in pro-
portion to workload, Shifts are usually staffed
with equal manpower, even though, according
to PASB experience, approximately 22 per-
cent of the workload occurs on the midnight to
8 a.m. shift, 33 percent on the 8 a.m. to 4
p.m. shift and 45 percent on the 4 p.m. to
midnight -shift. As a result, some shifts are
badly overworked and others are underutilized.

2. Many departments employ an excess of supe-

rior officers assigned to duties that are not

commensurate with their ranks. They are used

to perform clerical and other auxiliary duties

that should be performed by civilian personnel.

In many of the smaller agencies, special police

officers are used to perform the regular patrol

function. In most instances, these special
police officers have received little or no train-
ing.

4. Many departments do not provide adequate
field supervision over patrol officers.,

5. Both short- and long-range planning are lack-
ing in-many departments. Problems that arise
are resolved on a crisls basis.

6. Many departments operate under outdated,
incomplete rules and regulations.

7. Most departments do not have effective de-
partment orders systems. Policies and pro-
cedures are seldom clearly defined in written
orders.58

(2]

Part of the problem of inadequate supervision and
administration stems from the system used for se-
lecting police officers for promotion to management,
supervisory and administrative positions. According
to the PTC and other police authorities, promotion
is not strictly based on merit but significantly based
on nonjob-related criteria such as seniority.%’

Promotional systems implemented by most police
departments and the Department of Civil Service
fall considerably short of the NAC standards in that
job-related promotional tests and methods for rank-
ing an officer’s qualifications have not been de-
veloped. The Department of Civil Service is in the
process of developing job-related promotional tests.
The rankings of a police officer’s qualifications for
promotion should balance each prospective candi-
date's education and training achievements, years
of police experience, scores on promational tests
and performance ratings. Currently the Department
of Civil Service provides a 70% to 30% weighted
balance between the promotional test score and
seniority respectively, but does not account for edu-
cation and training achievement and performance
ratings.

Supervisory, management and administrative
training for newly promoted police officers are
limited. Many officers do not receive such training
prior to or after promotion. According to a recent
survey by the PTC there were approximately 4,315
police superiors (excluding detectives) in New Jer~
sey during 1974 which include sergeants, lieutenants
captains, deputy chiefs and chiefs of police. Only
798 police officers, however, participated in man-
agement, supervision and administration training
programs during 1974.%8 In the words of the PTC,
“little in-service training is provided for those in
superior ranks who account for approximately 27
percent of the police population and who directly
affect the other 73 percent.”®

New Jersey’s Status in Comparison With the National Standards

Recruitment of Police Officers

~The National Advisary Commission (NAC) Police
Standards 13.3 and 13.6 recommend that law en-
forcement agencies develop programs to recruit
large numbers of minority group members and wo-
men into positions as sworn police officers and that
no barriers—cultural or institutional—are employed
to discourage qualified individuals from seeking em-
ployment. The New Jersey Department of Civil Ser-
vice conducted a program from 1973 to 1975 which
was aimed partially at the recruitment of minority
group members into police work, but the program
has been discontinued. Department of Civil Service
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personnel indicated that the present high unemploy-
ment rate in New Jersey has resulted in large num-
bers of minority group members applying for police
positions. Data from a Standards and Goals survey
reveal that many police departments in communities
with large numbers of blacks and Hispanics have not
achieved proportional representation.

Uniform Crime- Reports indicate that in 1975 only
358 of the 22,713 police officers in New Jersey were
females. Research by Standards and Goals staff
has not found significant efforts in New Jersey to
recrvit women as sworn police officers; in fact some
resistance by police officers in regard to the con-
cept has been found.
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‘Upgrading the education level of police officers
by establishing programs to actively recruit college
students and graduates and provide incentives for
them to seek employment as police officers is
recommended in NAC Police Standards 13.2 and
15.2, Currently only eight out of 170 municipalities
under the jurisdiction of the Department of Civil
Service require police applicants to have 45 to 60
college or university credits. Although 46% of a
recent class of police recruits attending police acad-
emy basic training have some college credits, this
appears to be a result more of high unemploymant
rather than a concerted effort to recruit individuals
with college education. A program from 1973 to
1974 sponsored by the Department of Civil Service
aimed in part at recruiting college students or
graduates into police work, in actuality did very
flittle college recruiting according to a final evalua-
tion report,

Many police departments do provide financial
and other incentives, such as scheduling patrol
shifts, to encourage police officers to attend college.
According to a 1975 survey by the New Jersey
League of Municipalities approximately 25% of the
police agencies provide financial incentives to
police officers for credits successfully completed
at a college or university., During the 1974-1975
academic year, approximately 20% of the law en-
forcement officers in New Jersey were enrolled
in a college or university.

In order to enable police agencies to compete

. successfully with employers in the private and public

sector for individuals of the same age, intelligence,
abilities, integrity and education, NAC Police Stan-
dard 14.1 recommends that salaries be at least
equal to salaries set by the State. Some of the
variables to be considered in setting police salaries
include specific functions to be performed by the
agency, economy of the area to be served by the
agency and availability of qualified applicants in the
local labor market.

The salary of State Police troopers in New Jersey
ranges from $13,308 per year to a maximum of
$16,920 per year.* Data from a survey by the New
Jersey lLeague of Municipalities reveals that very
few police agencies in New Jersey offer salaries
which are competitive with those of the State Police.
The median starting salary range of local police
agericies for patrol officers is $9,000-$9,999 per
year and the median maximum salary range for
patrol officer is $12,000-$12.999 per year.

Selection of Police Officers

The National Advisory Commission Police Stan-
dard 13.4 recommends that every state enact legis-
lation establishing a state commission composed of

* These salaries include $3,000 in taxable maintenance allow-
ance,
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representatives of local law enforcement agencies,
other members of the criminal justice system and
local government officials to develop and enforce
state minimum mandatory standards for the selec-
tion of police officers. The commission should certify
as competent to exerciseé police authority only those
police officers who have met mandated standards
relating to age, physical performance, character,
emotional and psychological hualth, education -and
mental ability. New Jersey does not have a commis~
sion consistent with this recommendation. The State

Department of Civil Service has established stan-

dards consistent with NAC Police Standards 13.4,
20.1 and Recommendation 13.1. relating to age,
physical performance and mental ability. but these
standards do not apply to the 287 municipal police
agencies not under the jurisdiction of Civil Service,
These NAC standards and recommendation suggest

that mental ability and physical performance examin-"

ations be validated based on research identifying
the knowledge, mental skills, aptitude and physical
skills required of a police officer for effective per-
formance of police duties. There are no unhiform
statewide minimum standards for character. emo-
tional and psychological health- and education of
police applicants consistent with the NAGC standards.

According to National Advisory Commission Police
Standard 13.4, the state commission should estab-
lish minimum standards that incorporate compen-
sating factors such as education, language skilis or
experience in excess of that required if such factors
can overcome minor deficiencies an applicaat may
have in relation to physical requirenients such as

age, height or weight. In New Jersey there are no-

height or weight restrictions and police applicants
may seek special legislation if they do not fall within
the 18 to 35 age requirement.

Every police agency, states NAC Police Standard
15.1, should require as a condition of employment
the completion of at least 60 semester credits at an
accredited college or university. The standard states
that by 1978 every police agency should require that
police applicants complete 90 college credits and by
1982, 120 credits. Those individuals who do not
satisfy this requirement may be employed with a
condition that college credits be obtained within a
specified periad of time.

In New Jersey there are precsitly no . statutes
requiring a minimum education level. N.J.S.A-

40A:14-22 mandates that police applicants be able:to
read, write and speak the English language well and
intelligently. The Department of Civil Service and
most police departments not under Civil Service
jurisdiction require police applicants to have a high

~school diploma or G.E.D, certificate Eight of the 170

municipal police departments under Civil Service
jurisdiction require police applicants to have 30 to 45
college or university credits. From January, 1974 to
June, 1975 about 46% of the new recruits attending
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PTC-approved training academies had attended
college: 31% had some coliege credits, four percent
had associate degrees and 11% had bachelor de-
grees. During the 1974-1975 academic year, 4,512
law enforcement officers (up 12.6% from the pre-
vious year) were enrolied in one of the 24 New
Jersey colleges and universities providing criminal
justice programs. These 4,512 represent 21% of the
21,099 sworn officers in New Jersey, as of 1974,

NAC Police Standard 13.5 recommends that every
police agency measure an applicant’'s mental abil-
ity through the use of job-related mental ability or
aptitude tests which meet requirements of the Feder-
al Equal Employment  Opportunity Commission
(FEEOQC) guidelines. As described in the problem
assessment, the Department of Civil Service has
developed a job-related mental ability test which it
administers to police applicants for positions in 170
police departments, representing 67% of the munici-
pal police officers in New Jersey. Most of the 287
municipal police departments not utilizing the police
selection services of the Department of Civil Service
require a passing grade on some form of written
examination. The monetary cost and need for a sam-
ple of police officers large enough to validate statisti-
cally an ability test preclude the development by most
police departments of job-related tests consistent
with FEEOC guidelines.

NAC Police Standard 13.5 recommends that each
police agency retain the services of a qualified psy-
chologist or psychiatrist to conduct psychological
testing of police applicants in order to screen out
those whao have mental disorders or are emotionally
unfit for police: work. The standard suggests that
psychological tests should also be used to predict
which applicants would have the best potential as an

- effective police officer. According to a recent survey

approximately one-third of the police departments
with 50 or more officers use psychologists. Although
the NAC standards recommenid psychological or psy-
chiatric examinations of police applicants, many
authorities indicate that most psychological tests
have not been validated as adequate predictors of
job performance. The National Advisory Commission
recognized this fact when it stated that psychological
tests should be utilized “when scientific research es-

- tablishes the validity and reliability of such a predic-

tor” (NAC Police Standard 183.5).

Background investigations of police applicants
should be conducted by every police agency and per-
sonal interviews and polygraph examinations used
where apprdpriate (NAC Police Standard 13.5).
Rejection of a candidate should be for job-related

‘reasons and not based on an applicant's arrest or

conviction record alone without consideration of qir-
cumstances and dispositions. As indicated in the
problem assessment, there are extreme variations in
the quality and thoroughness of background investi-
gations in New Jersey. The thoroughness depends
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on the amount of resources a police department can
expend and the training of the background investi-
gator. Many police departments are too small to
afford the expense of a comprehensive background
investigation, The use of polygraph examinations as
an employment screening device is illegal pursuant
to N.J.S.A. 2A:170-80.1. According to N.J.S.A.
40A:14-22, no person may be appoinied as a mem-
ber of a police department unless he *. .. is of good
moral character, and has not been convicted of any
offense involving moral turpitude.” The statute, how-
ever, is vague and lends itself to the interpretation
of the appointing authority regarding what consti-
tutes “good moral character” and what offenses in-
volve moral turpitude,

Police Training

The following information has been synthesized
from the New Jersey Police Training Commission’s
report entitled Planning to Determine the Future Role
of the Commission and the County and Municipal
Government Study Commission’s Aspects of Law
Enforcement in New Jersey.

New Jersey is consistent with several of the Na-
tional Advisory Commission standards on police
training, The establishment of the New Jersey Police
Training Commission, the make-up of its member-
ship and its statutorily mandated functions are con-
sistent with National Advisory Commission Police
Standard 16.1. The only major element missing re-
lating to Standard 16.1 is that the State does not
reimburse police agencies for 100% of the salary or
provide State-financed incentives for every police
employee's satisfactory completion of State man-
dated training. N.J.S.A. 52:17B established the
Police Training Commission (PTC) which develops

. minimum curriculum requirements for the mandated

training of police; prescribes standards; approves
and issues certificates of approval to existing region-
al. county, municipal and police chief association
poiice training schools; consults and cooperates with
colleges and universities within the State in develop-
ing specialized courses of study for police officers
in police science and administration; and appoints
an executive secretary to perform general adminis-
trative functions. The PTC is composed of 10 mem-
bers: two citizens appointed by the Governor; the
president or representative of: the New Jersey State
Association of Chiefs of Police, the New Jersey State
Patrolman's Benevolent Association, Inc., the New
Jersey League of Municipalities, the New Jersey
State Lodge, Fraternal Order of Police; the Attorney
General; the Superintendent of State Police; the
Commissioner of Education and the Special Agent
in Charge of the State of New Jersey for the Federal
Bureau of Investigation.

NAC Police Standards 16.1, 16.2 and 16.3 recom-
mend that minimum basic training of 400 hours in




duration be established for sworn police personnel
prior to exercising the authority of their position.
Without defining its terms the standards recommend
that basic training be of sufficient duration and con-
tent to prepare police officers for the functions and
tasks of their positions. The Police Training Commis-
sion mandates a minimum of 280 hours of training
for police officers. As of January 1, 1975 the median
number of course hours for the 15 training academ-
ies in the State was 419 hours, with the number of
training hours among them ranging from 294-554
hours. The PTC is updating its training methodology
based on major research efforts aimed at determin-
ing the roles, duties, tasks and performance obiec-
tives of police officers. N.J.S.A. 52:17B-69 permits
newly appointed police officers to exercise the au-
thority of their pasition up to 18 months before having
to complete basic training. There is no similar New
Jersey law regarding the training of special police
officers, even though they may have the authority of
arrest and may exercise other police powers.

Provisions for choosing elective subjects in addi-
tion to the minimum mandated training and addition-
al training during the first year of employment in
areas such as law, psychology and sociology relating
to interpersonal communication, police role and
community relations are recommended in NAC Po-
lice Standards 16.2 and 16.3. The PTC curriculum
provides 41 hours for electives but the actual number
varies from academy to academy. Additional formal
training for full-time sworn police employees during
the first year of emplorment is not mandated in New
Jersey. The Police Training Commission requires
subjects related to the areas mentioned above in the
basic training course. including but not limited to:
20 hours of criminal law; 22 hours ccvering arrest,
search and seizure; two hours on constitutional law
and 30 hours of human relations training. The training
in human relations covers such areas as ethics,
group behavior, mentally and physically handicappad
people, personal communications and youth rela-
tions. L
It is further suggested in NAC Police Standard 16.3
that additional training methods should include seif-
paced training material, documentation of emplicyse
performance in specific field experiences, periodic
meetings between the field trainer, employer and
training academy staff and a minimum of two weeks’
additional training six months following the comple-
tion of basic training. New Jersey’s academies do
not utilize self-paced correspondence materials as a
training method and there does not appear to be very
much evaluation of training through the observation
of empioyee performance. There is very little feed-
back from trainees, their immediate supervisors,
agency administrators and elected officials and pre-
sently there is no mandat»d in-service training of-
fered at the academies.

For individuals who are deficient in their training
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performance but demonstrate potential for satisfac-
tory petfermance NAC Police Standard 16.3 advises
remedial training. The PTC prescribes coaching and
re-examination procedures for trainees who fail an
exam or firearms qualification. 1f the trainee fails the
second test the subject must be repeated. The send-
ing or appointing police agency must pay for repeat
courses and therefore has the option to dismiss a
trainee.

NAC Police Standard 16.3 recommends that train-
ing be provided by every agency so that employees
assigned to a specialized task can perform it accept-
ably. Academies in New Jersey do offer specialized
training; however, it is the responsibility of the indivi-
dual departments to ensure that promoted officers
are trained in specialized assignments. There is no
centralized control over specialized training efforts
and no mandated specific training requirements for
specialists. New Jersey also lacks minimum require-
ments for supervisory and management-training for
promoted officers.

The development and improvement of interperson-
al communications skills of all officers and programs
that bring together officers, personnel from other
elements of the criminal justice system and the pub-
lic to discuss the role of the police officer is advised
by NAC Police Standard 16.4. Few police agencies or
schools use. police officers who are professionally
trained in interpersonal communications. Three
hours in personal communication are prasently man-
dated by the Police Training Comimission. In addition,
several other PTC - mandated courses provide train-
ing which includes some aspects of interpersonal
communications such as community relations, youth
relations, report writing and patrol practices. Many
police departments, especially those with palice/
community relations officers, develop programs
(through a speaker’s bureau program) that bring the
public, criminal justice system personnel and poiice
officers together to discuss roles and mutual prob-
lems.

NAGC Police. Standard 16.5 suggests every police
agency provide 40 hours of annual formal in-service
training. Currently there is no State-mandated re-
quirement that police officers complete in-service
training. A survey conducted by the PTC in. 1974
indicated that participation in in-service training has
increased. There is a serious lack of training for
police officers functioning in supervisory and man-
agement positions. In 1971, the Police Training Com-
mission distributed an “In-Service Directory” (pre-
sently being updated) which listed those programs
offered by nonpolice agencies. Currently five col-
leges offer baccalaureate degree programs in crimin-
al justice and the State University ofiers master and
doctorate degrees -in criminal justice. This is in
agreement with NAC Police Standard 16.7.

According to NAC Police Standard 16.6, every po-
lice agency should provide trainirng programs that









emphasize student-oriented instruction methods. The

" NAC recommends the training sessions include stu-

dent involvement in training through- instructional
techniques such as role playing, situation simulation,
group discussions, reading and research projects
and utilization of individual trainee response systems.
The PTC instruction methods course that each in-
structor must take before being certified does not
include the teaching methods described above. Pre-
sently, lectures are the most widely utilized method
of instruction with role play, situation simulation,
research projects and response systems used on a
very limited scale. The use of team teaching. pre-

-conditioning materials, programmed instruction and

computer assisted instructions all of which are
recommended by the National Advisory Commission,
are not being utilized in New Jersey.

Every police training academy and police agency
should, according to NAC Police Standard 16.6.
ensure that all its instructors are certified by the
State by requiring certification for special training
subjects based on work experience and educational
and professional credentials. The PTC does not
certify instructors for specific training subjects; how-
ever, requirements for regular instructor certification
include a minimum of two years of law enforcement
experience, a high school diploma or equivalent and
completion of an instructor’s training course. Certifi-
cation is achieved by filing an application with the
Police Training Commission that is approved bv the
police chief, endorsed by the academy director and
renewed and approved by the PTC. Last year 629
instructors were certified as instructors, 74 of whom
were certified as special instructors. ,

The current instruction methods course that must
be completed prior to certification consists of 30
hours as compared to the minimum 80-hour instruc-
tor training program recommended by the NAG. PTC
Rule 13:1-3.6 states that regular instruction certifi-
cation will be renewed by the Police Training Com-
mission at the beginning of the year which is partially
consistent with NAC Police Standard 16.6. Renewal
of certification is not based on evaluation of the
instructor’s performance by the training academy or
Police Training Commission,

NAGC Police Standard 16.1 recommends that all
sworn police officers who have satisfactorily com-
pleted basic training should be certified. N.J.S.A.
52:17B-71(e) states that the PTC is empowered to
certify all police officers who successfully complete
basic police training.

The National Advisery Commission Police Stan-
dard 16.7 suggests that certification of a police basic
training orogram requires training facilities to operate
nine moriths of the year and, where appropriate. es-
tablish cooperative training academies and strategi-
cally located criminal justice training centers. The

* Some of these cycles run concurrently.

82

State-operated academy provides seven basic train-
ing cycles a year; each 10 weeks in duration.* Ten

“other academies operate nine months of the year.

The State-operated academy is the only residential
academy in operation year-round. Presently there
are 15 PTC-certified police academies operating in
the State. There are no criminal justice training
centers in New Jersey.

The evaluation of each police training instructor
should be accomplished through periodic monitoring
of their presentaticn (NAC Police 16.6) and an ad-
visory committes should review and evaluate train-
ing programs (NAC Police 16.2). New Jersey has no
uniform program of instructor evaluation. Nine of the
15 academies have some form of an advisory com-
mittee which reviews the training programs but eval-
uations of procedures and techniques of academy
staff need significant improvement, New Jersey's
State Police Academy currently utilizes the technique
of having the trainee critique the training programs
six months following graduation. The Academy ac-
knowledges these critiques are used in making ap-
propriate changes.

Rotation of police training instructors through
operational assignments to keep them current with
the problems and needs of police cfficers, use of out-
side instructors whenever their expertise and pre-
sentation methods can be used and the assessment
of the workload of each instructor are recormmended
in NAC Police Standards 16.6 and 16.3. Many depart-
ments utilize rotation as a method of gaining expo-
sure in a variety of police functions. The majority of
instructors in New Jersey are sworn police personnel
who are part-time instructors, which ob-
viates the need for rotation back into police as-
signments. Instructors who are not police officers,
but who have expertise in specialized areas are also
certified and utilized primarily by county academies,
Sea Girt and the city academies use outside instruc-
tors only when fuil-time staff do not have the exper-
tise in certain subjects. Each training director is re-
sponsible for managing his respective academy, but
it is not known if assessments are made concerning
the workload of instructors.

NAC Police Standard 16.6 recommends that each
training academy restrict formal classroom training
to a maximum of 25 trainees for more efficient learn-
ing. New Jersey’s training classes exceed the recom-
mended maximum of 25 students, In Fiscal Year
1974 the average class size was 47 whereas the
average class size from 1969 to 1974 was 45.

Each police station should be provided with a
certified training instructor, audio-visual equipment
and home study materials, states NAC Police Stan-
dard 16.5. A PTC survey reveals that 194 municipal
police departments (42%) have designated training
officers, some of whom are certified. Approximately
68% of the local police departments have less than
25 officers which raises qusstions regarding the




feasibility of full-time training officers. The Police
Training Commission has provided each training
academy with audio-visual equipment which includes
a sight-sound projector, film strip projector, phono-
graph, overhead projector, screens, easels and 1ACP
Program material for use in the sight/sound program.
A film library of approximately 60 titles is maintained
by the PTC and administered by the Division of Motor
Vehicles. Home study or correspondence training
materials are not utilized by the training academies.

Promotion and Selection of Police Officers
for Specialized Assignment

According to NAC Police Standards 17.1 and 17.3
every police agency should develop a merit system
for the promotion of police officers which considers
the employee’s job performance, training, education
and scores on job-related mental aptitude tests.
Nonjob-related bonus points for seniority, military
service and heroism should not be considered in
ranking officers for promotion according to the NAC
standards. It is recommended by NAC Police Stan-
dards 17.1 and 17,2 that each police agency estab-
lish a program of continuous evaluation of employee,
performance and qualifications in order to identif

those who are suitable for advancement and guide
them toward achieving their full potential by providing
education and training opportunities.

Formal evaluation of an officer’s potential or qua-
lifications for promotion is delayed frequently until a
promotional test is completed. Promotion in police
agencies under Department of Civil Service juris-
diction is primarily based on the score achieved on a
promotional test and seniority. Job-related promo-
tional tests are being developed by the Department
of Civil Service. Individuals can score lower on the
test than others and still be promoted over the latter
if they have enough seniority. Criteria such as educa-
tignal and training achievement and job performance
ratings do not appear to be pnmary considerations in
promotional decisions.

NAC Police Standard 9.2 recommends that every
police agency establish minimum requirements for
police officers to be considered for assignment to-
specialized functions. These: requirements should
include length and diversity of work experience, for-
mal education, specialized skills and aptitude. The

primary criteria for appointment to the majority of -

specialized assignments in New Jersey appear to be

" approval of the Chief of Police and seniority.

Cﬁmmeniary

The Advisory Committee recognizes the interde-
pendence of all elements of the police personnel
system-recruitment, selection, training, - promotion
and compensation. Without an aggressive recruit-
ment process and adequate compensation, the pool
of qualified individuals from which police recruits are
selected will be limited in quality and quantity. The
selection process determines the level of intelligence,
motivation, character, common sense, emotional
stability and maturity of police officers. Police offi-
cers with high ratings in these factors have the poten-
tial to learn readily, perform duties effectively and
efficiently and assume greater responsibilities upon
promotion or assignment to specialized functions. A
failure of any aspect of the personnel process would
seriously cripple the efficiency and effectiveness of
a police agency. The overall orientation of the cormn-
munity and police agency concerning the role of
police officers determines how they are recruited,
selected, trained, educated and promoted.

Standards 2.1 and 2.2 are designed to provide a
focal point from which the rest of the personnel stan-
dards emanate. The philosophy of the Committee
concerning the police role and how- it is related to
personnel standards is desc¢ribed in Standard 2.1. In
Standard 2.2 the Committee recommends the crea-
tion of a Police Personnel Standards Bureau {PPSB)
either within the Police Training Commission or a
Commission on Local Police Services as described
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in Organization of Police Services Standard 1.1.
Responsibility for the development of standards for
personnel should be placed in one agency because
the interdependence of the recruitment, selection,
training, - education and promotion processes re-
quires continuity and a high degree of coordination.

To assist local police agencies and the Depart-
ment of Civil Service in implementing a uniform
job-related personnel process the standards recom-
mend that the PPSB assemble study groups to vali-
date nationally developed physical, ‘mental ability
and psychological tests for the selection of police
officers or to develop them if valid tests cannot be
found. A similar process is recommended for devel-
oping ability and aptitude tests and scoring systemis
for promoting or- selecting officers for specialized
assignment.

To facilitaté implementation of personnel standards
the Committee recommends that local law enforce-
ment agencies be provided with financial assistance.
This is to avoid in part the contradictory situation of
the State establishing standards for which the local
government must, and is often unable to, pay the
cost.

In récognizing deficiencies in the results of pohce
recruitment efforts the Committee recommends con-
centrating. recruitment efforts” on minority group
members, women and college-educated individuals.
The Committee does not intend that standards for .-



recruitment be altered to facilitate this goal but that
there is an adequate pool of qualified applicants from
these groups.

In regard to police salaries the Committee con-
cluded that the State should not establish standards
for police officer salaries because the cost of living
and levels of police service vary significantly from
one part of the State to another. The Committee
therefore recommends that each community take in-
to consideration a number of facters in establishing
salaries which will attract and retain qualified person-
nel for police work.

Standards 2.6 through 2.13 are aimed at increas-
ing the uniformity, consistency, visibility, objectivity
and safeguards against abuse of the personnel
selection standards and selection processes
throughout New Jdsrsey. The establishment of job-
related selection standards by the PPSB and their
Implementation by the Department of Civii Service
and all police agencies is a primary goal of these
standards. ,

The Committee concluded that the process for
selecting police officers is incomplete unless it in-

“cludes the following: a job-reiated test on mental
ability -and aptitude, a job-related physical ability
test, an in-depth background investigation, psycho-
logical tests or examinations prior to appointment
and an oral interview. Each of these steps provides a
type of information not found through the others and
_in some instances serves as a check on the others.

Mechanisms for developing valid selection scoring
systems, aptitude tests and psychological profiles to
be used by all police agencies in selecting from po-
lice applicants are recommended by the Committee
because the expense required to perform these tasks
is prohibitive for all except the largest police
agencies. The intent of the Committee is that the
PPSB assemble a group(s) of police officials that are
responsive to the needs of local police agencies and

~behavioral scientists to validate nationally developed
' same process and thus waste resources.
Extensive  discussions concerning the adequacy
. of existing mechanisms for determining the emotion-
"al stability of police applicants prompted the Com-
mittee to recommend a multiphase psychological
evaluation process. Two main problems were identi-
fied in Committee discussions of this topic:
extreme variations in interpretation of psychological
examination results by different psychologists and
abuse by some police agencies and psychologists in
subverting the objective of the process.

Oral interviews of police applicants can reveal
many qualities that are hidden during the other ele-
ments of the selection process. The Advisory Com-
mittee found that most police agencies utilize the
interview process for screening applicants but found
broad disparities in-the methods of utilizing it. The
Committee recommmends that the PPSB de*elop a
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standardized oral interview process for use by police
agencies because of; the complex nature of charac-
teristics to be observed during interviews; the
potential of interviews to purposely or inadvertently
bias the results; and the difficulty in agreeing on what
are appropriate characteristics to consider. Inclusion
of a representative of local government, the police
agency and community on oral interview panels is an
attempt to balance interests of these three groups in
the selection process.

Mandatory background investigations of police
applicants are recommended in order to identify
factors in the background of candidates that can
indicate potential weaknesses in character, emotion-
al stability or economic status which may be axploit-
ed by criminal elements or predispose a candidate to
participate in illegal or unethical conduct. Back-
ground investigation can serve as a check on other
elements of the selection process and identify
potential problems which should be further investi-
gated during oral interviews and psychological
examinations.

The Committee "recommends. that police appli-
cants be provided with a mechanism for challenging
and further raising the visibility of selection decisions.
If police applicants determine that they have been
disqualitied because of discrimination or misinforma-
tion, they should be able to appeal the decision to a
review board independent of the police agency. It is
not intended that the review board be judicial or ap-
pellate in nature but merely a fact-finding bedy. Re-
commendations by the board should not be binding
on the hiring agency. It should be noted, however,
that should a suit be fited by the applicant against the
hiring agency because of discriminalion, for example,
the findings of the board could be used as supportive
evidence.

Standards 2.14 through 2,16 are aimed at pro-
hibiting police officers, private security guards and
special police officers from: exercising police au-
thority or carrying a firearm prior to appropriate
training and qualification as defined by the PPSB.
The Committee concluded that in a profession where
an individual's decision can mean life, death or
injury, the decision maker should be trained in the
proper use of force and decision making. ‘

Standards 2.17 through 2.20 are recommended
based predominately on information already discus-
sed in the problem assessment and status sections
of this report. They refer to ensuring that all police
officers receive field training prior to being assigned
to one-man patrol; expansion of the probationary pe-
riod of employment for police officers to one year; a
significant and mandatory expansion of in-service
training for police officers; and mechanisms for im-
proving the quality of and planning for training pro-
grams. Although the Committee considered many
proposals concerning the types of courses that
should be offered and the emphasis of in-service




training, it refrained from making extensive recom-
mendations in this area because more research was
required.

In order to increase the uniformity, visibility
and objectivity of the processes for promoting and
selecting police officers for specialized assignment,
the Committee recommends Standards 2.21 through
2.26. It was recognized that institutions such as the
Department of Civil Service and police unions were
brought into the selection and promotional processes
in part because of abuses by local government and/
or police agencies in terms of favoritism, politics and
discrimination. Even though these developments
have occurred, in many respects the selection and
promotion processes are still not job-related and ob-
jective. The standards recommend, therefore, that
scoring systems for rating each officer's gualifica-
tions be expanded to include educationai achieve-

ment, training, performance evaluations and oral :

interviews as well as test scores and years of exper-
ience.

Promotional tests should be similarly improved to
measure the applicant’s knowledge of information
that will be useful in the position being applied for.
Applicants should be apprised beforehand as te how
and where to find that knowiedge.

The Committee recommends that the PPSB devel-
op mode! standards which can be used by police
agencies throughout the State in determining whether
an officer has appropriate qualifications for promo-
tion. Such standards should provide a balance be-
tween educational and training achievements and
experience. It is also recommended that officers
successfully complete promotional training and a

probationary period on the new assignrnent prior to
being appointed because of the difficulty of demoting
an officer for failure to perform Zhe new tasks.
Although the Committee reicognized the impor-
tance of higher education for increasing the effec-
tiveness and efficiency of a police agency, it re-
frained from recommending higher education stan-

dards for new police applicants. Even though there -

is a general belief that higher education can be bene-
fical to all police ofticers, significant statistical evi-
dence to support this claim is not available. The lack
of evidence does not mean that the concept is wrong.

A number of reasons for the lack of evidence has
been proposed. Colleges may not be gearing their
courses to meet the needs of police officers or some
professors may lack adequate knowledge of line po-
lice work. On the other hand, there may be resis-
tance of noncoliege-educated police officers to
accept the ideas presented by college-educated of-
ficers. Evaluations of the effectiveness of police
officers are often done by noncallege-educated
officers.

Whether or not college education is beneficial for
the patrol officer, the Committee does find significant

evidence in the deficiencies of police administration =
and managemerit to suggest that command ‘level-
administrative and specialized functions can be per-

formed much better by officers who receive job-re-
lated education in subjects such as public or busi-

ness administration, systern analysis and the social -

and physical sciences. The Committee, therefore,
‘recommends a series of methods by which. police
agencies can encourage officers to attain higher
educaiion. )
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POLICE ROLE:
POLICIES, PROCEDURES AND RULES

introduction

The manner in which police officers perform their
duties depends in large part upon the policies, pro-
cedures and rules established by the police agency
and local government. Policies, procedures and rules
provide guidance by indicating the objectives,
boundaries and methods within which a police officer
must operate.

The existence of guidelines is essential for the
police officer and the public. The police officer needs
guidance not only in what should not be done, but

- also in the most effective and efficient methods of
operation. Without standard operating procedures
and agency policy the police officer is left to establish
policy and innovate procedures on the street. The
public needs to be informed of agency policy and
procedure so that it knows what to expect from the
police.

The vast majority of police agencies in New Jersey
do not have written policy and procedure statements,
Some guidance is provided by rule manuals and gen-
eral orders but in many police agencies they are out-
dated and lack sufficient specificity.

Various State and federal commissions. have
identified areas where policies and procedures need
to be developed. Some of these areas include police-

juvenile relations, when to arrest or refrain from
arresting, issuance of orders to individuals regarding

~ their movements, conflict management and crisis

intervention.

Although policies, procedures and rules should be
developed for as many police activities as possible,
it should be recognized that the diverse, complex and
unique nature of police work makes it impossible to
develop them for all contingencies. There will always
be same decisions to be made concerning how, when
and where police. avthority should be exercised. -
Recommendations by authorities on police adminis- .
tration, therefore, suggest that the aim of policies

. and procedures is not to eliminate dlscretlon but to

structure and guide it.

Effective implementation .of policies and proce-
dures includes several methods. Participation of line
police officers and the public is essential not only to
receive their input but also as a mechanism to secure
their acceptance. Policies and procedures must re-
flect the realities of police work, not just vague con- -
cepis and ideals, Constant repetition through train-
ing and supervision is needed to reinforce accepted
policies and procedures.

Problem Assessment

New Jersey statutes and court decisions provide
little guidance concerning the role of police, In Smith
v. Township of Hazlet, the Supreme Court of New
Jersey referred to the authority to define the
police role as follows:

The power to establish, maintain, regulate and con-
trol the police department, to appoint personnel, to
prescribe their respective powers, functions and

- duties and to fix rules and regulations for the govern-

ment of the police department and the police force is
very explicitly and broadly given to the municipal
governing body. The chief of police derives no power
or authority directly from the statute, it cannot be said
that his is a statutory office. Rather his powers are de-
rivative in the sense that they are to be found in
ordinances, resolutions, rules and regulations a-
dopted and promulgated by the governing body in.the
exercise of its broad statutory responsibility. Presum-
ably the day to day administration of the department
rests with the chief of police and the delegations to
him of administrative powers may well be in the public
interest as enhancing departmental efficiency,?

Although broad authority has been delegated to the

Relerences for this chapter appear on page 82.
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municipality for establishing policies, standard oper-"
ating procedures and rules, many municipalities have
not assumed this responsibility. Staff of the Police
Training. Cemmission's (PTC) Police Administrative -
Services Bureau (PASB) concluded, after extensive
management surveys in over 80 police agencies,
that most police agencies do not have written and
clearly defiried policies and standard operating pro-
cedures. Statements of rules and regulations in
some agencies have not been updated in 20 to 40
years. PASB surveys revealed that:

Administrators fail to define lines of respons:blhty
and authority in written form,

Many departments. operate under outdated and
incompiete rules and regulations,

Most departments do not have effective order
systems.

Policies and. procedures are seldom clearly de-
fined in written orders.

One-man. patrol car back-up procedures are sel- -
dom defined in written orders. This failure may resuit
in risks to the safety of officers.




]

Many departments do not have effective investiga~
tive case assignment, review and follow-up reporting
procedures.

Most departments do not have adequate property
and evidence control procedures . . .. This deticiency
leads to difficulty in establishing the chain of custody
of evidence and inability in security and safeguarding
evidence and property.

Most departments have not developed report-writ-
ing guides.?

This Committee found a need for the establishment
of policies and procedures in several areas. The
Committee recognized the broad area of police dis-
cretion in handling of juveniles and recommended
standards to create greater uniformity in the treat-
ment of  juveniles. Pre-Adjudication Alternatives
Standard 1.1 recommends that statewide guidelines
be developed and distributed for assimilation into
police agency manuals to make police-juvenile
procedures uniform throughout the State. Pre-Adju-
ication Alternatives Standard 1.2 recommends that
every police agency establish policies and proce-
dures in a broad range of areas for the handling of
juveniles. While the Advisory Committee does not
recommend that police agencies develop policies
and procedures to govern issuance of summons in
lieu of arrest, Pretrial Process Standard 8.1 does
provide a series of procedures and guidelines to
assist police in decision making.?

The PASB has concluded that deficiencies in pol-
icies, procedures and rules are not isolated to a few
police agencies but are found in varying degrees in
almost every police agency surveyed. Consequently,
the PASB postulates that such deficiencies exist in
many of the remaining agencies which have not been
surveyed.

Staff of the PASB has further indicated that since
1974 more than half of the police agencies in New
-Jersey have developed or are in the process of dev-
loping rule manuals. Approximately a dozen police

. agencies, however, have policy and standard operat-
ing procedure manuals.

Policy statements are different from rules and
standard operating procedures. Policy is the general
course or direction of an organization within which
the activities of the personnel and units must operate.
The establishment of general administrative policy
guidelines relates to and complements the main ob-

- jectives of the organization. A policy statement can
be used to identify the limits of authority and the
guiding principles, values and objectives of the police
agency. A rule or standard operating procedure (the
latter is generally considered less restrictive) tells a
subordinate exactly what and what not to do in a pre-
scribed situation. The essence of a rule is its inflexi-
bility, whereas standard operating procedures can be
-implemented in different ways depending on specific
.. needs of each situation. Lack of flexibility removes
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the opportunity for individual discretion, initiative

and judgment.’

The difference between policies, procedures and
rules might be illustrated in an agency's decision
to identify the true level of crime. That decision would
require an agency policy to report crime honestly. A
number of procedures might then be established des-
cribing how reports are to be completed and ap-
proved. Finally, rules might be established to set
limits on the conduct of personnel following these
procedures. For example, a rule might require a
written report each time a radio car is dispatched
to a reported crime, whether a crime is found to have
been committed or not.% -

Police officers are among the most important
policy makers in the criminal justice system despite
widespread assumptions to the contrary. No other
governmental agency delegates as much policy
making authority to subordinate line employees as
do police agencies,”

Many of the noncontroversial, mechanical and
administrative aspects of police work are guided by
strict and elaborate rules and regulations. Estab-
lished rules govern such matters as appearance and
conduct of officers, use of vehicles, receipt of com-
plaints, record keeping and transportation of non-
police personnel. In many agencies the law enforce-
ment and order maintenance role is unguided by
practical statutes, court decisions, specific written

agency policies and procedures and rule statements.

Judicial decisions, especially in the area of de-
fendants’ rights, generally are confined to specific
facts of a case rather than estabiishing guidelines

with consideration for police needs.® The police

role is constantly altered with changes in philosophy
and interpretations of the United States Supreme
Court and.other appeilate courts.

Laws are frequently passed without regard to en-
forceability. Statutes are often broad, vague, am-
biguous and define police authority in mandatory
terms rather than with realistic discretionary limits,
The statute setting forth the task of the New Jersey
Criminal Law Revision Commission emphamzed this

when it stated:

it shall be the duty of the commission to study and
review the statutory law pertaining to crimes, and dis-
orderly persons, criminal procedure and related sub-
ject matter as contained in Title 2A of the New Jersey
Statutes and other laws and prepare a revision or re-
visions thereof for enactment by the Legislature. It
shall be the purpose of such revision or revisions to
modernize the criminal law of this State so as to em-
body principles representing the best in modern stat-
utory law, to eliminate inconsistencies, ambiguities,
outmoded and conflicting, overlapping and redundant
provisions and to revise and codify the law in a logi-
cal, clear and concise manner. (L. 1968, c. 281, 4,
N.J.S. 1:19-4).°

In light of the problems with statutes covering crimes
and public order the police must interpret behavior
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and choose from alternative reactions in situations
which may involve conflicting police objectives.

A discretionary decision is required when the ob-
jective of strict enforcement of a law conflicts with
the objective of maintaining the peace. For example,
an officer may refrain from arresting a youth for
possession of a drug at a rock concert in order {o
avoid causing a riot, The objective of order main-
tenance conflicts with the objective of maintaining
good police community relations when an officer is
confronted with a decision whether to order a group
of noisy youths gathered on a street corner to move
along.

Discretionary decisions made during order main-
tenance situations are a result of the vagueness and
ambiguity of statutes concerning matters such as
disorderly conduct, disturbing the peace and vagran-
cy. The police officer's problem is that of defining
vagrancy, what is a tolerable level of noise and what
behavior constitutes disorderly conduct. Behavior
that is considered disorderly conduct one day may
be overlooked at other times because of differences
in circumstances and emotions. Other policy prob-
lems police are left to decide are whether to refrain
from arresting a violator because:

1. The police believe the legislative body does not
desire enforcement.

2. The police believe the community wants non-
enforcement or lax enforcement.

3. A police officer believes another immediate
duty is more urgent,

4. A police officer interprets a broad term (such
as “'vagrancy"”) in his own unique fashion.

5. A police officer is lenient with one who did not
intend the violation.

6. The offender promises not to commit the act
again.

7. The statute has long been without enforcement
butis unrepealed.

8. Lack of adequate police manpower is believed
to require nonenforcement.

9. The police officer believes a warning or a lec-
ture preferable to an arrest,

10. The police officer is inclined to be lenient to
those he likes.

11. The police officer sympathizes with the violator,

12. The crime is common within the subcuitural
group.

13. The victim does not request the arrest or re-
quests that it not be made.

14. The victim is more likely 1o get restitution with-
out the arrest.

15. The only witness says he will refuse to testify.

16. The victim is at fault in inciting the crime.

17. The victim and the offender are relatives, per-
haps husband and wife.

18. Making the arrest is undesirable from the police
officer's personal standpoint because of such
reasons as the extra effort required, he goes
off duty in ten minutes, the record keeping
necessary when an arrest is onerous, or he
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wants to avoid the expenditure of time for testi-
fying in court.

18. The police trade nonenfarcement for mforma»
tion or for other favors.

20. The police make other kinds of deals with of-
fenders.

21. The police believe the probable penalty to be
too severe.

22. The arrest would harm a psychiatric condition,

23. The arrest would unduly harm the offender's
status. 0 :

The President’s Commission on Law Enforcement
and Administration of Justice described in detail
areas where policy and standard operating pro-
cedures need to be developed. These areas include
the use of investigative methods such as infiltration,
surveillance and field interrogations; issuances of
orders to individuals regarding their movements,
activities and whereabouts such as keeping the noise
down, move along or break it up; settling disputes
between neighbors, landlords and tenants, mer-
chants and customers, husbands and wives: and
the protection of the'right to free expression and
the maintenance of peace.” ' '

it has been recognized for many years that faw
enforcement and order maintenance policies, written
or unwritten, vary from community to community.
In large cities these policies vary from neighborhood
to neighborhood. Policies concerning relations with
the public may vary depending upcn age, race, sex
and whether individuals are residents or nonresidents
of a community.

Residents of some communities. .for example, do
not receive traffic tickets while outsiders driving
through are ticketed for speeding. Gambling laws.
frequently are not enforced against participants:
in- neighborhood poker: gameswhile they are en-
forced against certain types of commerclalized
gambling. - Although arrests are made readily for
stranger-to-stranger assaults, assaults between
friends or relatives often.do not result in arrest even
though injuries may be more severe In the latter
cases. The decision whether to invcke a field in-
terrogation is often based more on a suspect's ap-
pearance or.condition of automobile than on infor-
mation that a crime has occurred. Decisions whether
to arrest an individual for disorderly conduct are
often made more on the basis of an individual’s de-
meanor than upon any real or supposed threat to the
community, ;

Policies, procedures and rules should be devel-
oped for as many police activities as possible, yet
this is not always possible due to the diverse and
complex nature of police work. There will always be
same situations which call for decisions to be made
concerning how, when and. where police authority
should be exercised. Authorities on police adminis-
tration recommend the aim of policies and proce-
dures be that of structuring and guiding discretion
rather than eliminating it.




Numerous federal and State level commissions
have concluded that feelings within a community
of differential treatment of individuals by police of-
ficers, whether justified or not, creates probiems
‘for the police and criminal justice system as a whole,
Respect for law, police and the justice system is
created, maintained or damaged during each con-
tact between police and the public.’? The coopera-
tion of the public in reporting crime, crime prevention
and prosecution of defendants is highly dependent
upon relations between the public and police.

An essential element in maintaining respect for
law and increasing the cooperation of theé public
is predictability of police behavior. Predictability is
knowing what the response of a pulice officer will
be in ‘a given situation. The California Attorney
General's. Advisory  Commission on Community
Police Relations stated:

Properly developed and clearly articulated policies
provide both officers and members of the community
with standards against which [police] behavior may
be measured. ... Unless standards exist, it is diffi-
cult to determine whether current practices are ade-
quately meeting communlty needs. .. the develop-
ment of policies provides an excellent opportunity
for law enforcement administration, general govern-
ment representatives and citizens to cooperatively
consider the role they want their police to play in the
community.

The predictability of law enforcement is one of the
foundations of the legitimacy of government. Without
it police authority can be seen as arbitrary and dis-
criminatory. - The Constitution ensures some pre-
dictability in law enforcement in a variety of ways:

By prohibiting ex post facto laws and bills of attain-
der; by the due-process requirement that substantive
criminal statutes be stated in as narrow terms as
possible in order to prevent the police from having
too broad an area of discretion; by prohibiting cruel
and unusual punishments; by the due process re-
quirements of fair hearing and the assistance of
counsel; by prohibiting enforced self-incrimination;

" and, above all, by the due-process requirernent that
only an official expressly authorlzed by law to act
coercively against a citizen may so act. All these
constitutional guarantees add up to but two basic
principles: that no officlal may act against a citizen
except in accordance with a rule that was in exis-
tence before the citizen took the action which has
been called into question; and that when he does

~ have to determine whether the citizen committed cer-
tain acts which are the pre-conditions for the official
action, the official will make as rational a decision
as possible, free from any bias and prejudice and
arbitrariness. 4

The more legitimate a government and the au-

- thority of police as perceived by the populus, the less
coergion will be required to enforce the laws.’s Max
Weber, “Father of Traditional Organization Theory,”
lists seven characteristics which enhance legiti-
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macy of government, three of which have a direct
bearing on this discussion:

1. An organization must be “a continuous organi-
zation bound by rules.” Everyone is subject
to formal equality of treatment; that is, every-
one is in the same empirical situation.

2. The organization of offices follows the princi-
ple of hierarchy; that is, each lower office is
under control and supervision of a higher one.

3. Administrative acts, decisions and rules are
formulated and recorded in writing ... . This
applies ...to all sorts of orders and rules.®

In recognition of the need for assisting police
agencies in the development of policies, procedures
and rules, two major documents have been devel-
oped in New Jersey. The Police Training Commission
has written a manual to assist police agercies in
developing rules, regulations and a code of conduct.
The Attorney General's Office has developed a modet
code of conduct for police officers. Still, police agen-
cies need assistance in developing appropriate poli-
cies and standard operating procedures. The PTC,
NAC, President’'s Commission and many books de-
tail processes for developing policies, procedures
and rules.

In many cases this task requires little more than
documenting existing unwritten policies and pro-
cedures which are commonly used and accepted.
In other areas extensive research shouid take place.
Officers should be observed to determine trends in
their activities, problems and issues. Alternative
strategies and methods should be developed and
experimentation carried out. Many of the LEAA pro-
grams funded throughout the country have involved
this process in areas such as crisis intervention,
conflict management, team policing and preventive
patrol.

Police officers should be heavily involved in the
development process in order to secure their com-
pliance with those standards which are developed
and because they have to live with, operate within
and utilize the policies, procedures and rules. The
public has a vested interest in participating in the
development process because they are the con-
sumers and financiers of the police system. Once
policies and procedures are developed, written and
disseminated to the public and police, further re-
search is required for validation, refinement and
updating.

No matter how detailed, clear and appropriate
rules, procedures and policies are, they are useless
unless enforced. Numercus books and reports have
discussed the difficulty ot securing the compliance
of poiice officers with departmental rules and poli-
cies must police themselves. Dutside agencies such
gest that the best method of securing compliance
is through internal controls; polica officers and agen-
cies must police themselves. Outs.de agencies such
as courts and civilian review boards have little suc-
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cess in investigating specific activities and frequently.

produce significant. harm, suspicion and distrust
between the police and community. Some of the
keys to securing compliance are through involve-
ment of line officers in developing policies, pro-
cedures and rules; mechanisms that foster peer
group pressure against officers engaging in inappro-

priate hehavior and activities; strong administrative
control of the police agency; close supervision;
continuous training and retraining; an effective
seflection process; investigation by internal aifalrs
oificers; and the application of sanctions against
serious and repeating violators.

New Jersey’s Status in Comparison with the National Standards

There are an extensive number of NAC standards
concerning the need for and content of police agency
policy and procedure statements. The key element of
these standards is that the discretion and authority of
police officers in as many areas as possible must be
guided by written policies and procedures. Essential
to the development of polices and procedures is
participation of the public and police officers. Follow-
ing development, both the public and police officers
should be informed of policies and procecures
through publication and education programs.

NAC Police Standards 1.1, 1.2, 1.3, 2.1, 2.2, 5.3
and 8.1 are general and recommend that every police
chief executive establish written policies which
identify the agency goals and objectives, agency
priorities, services which are legitimate police func-
tions, limits of police authority and limits of discre-
tion. Some of these standards indicate methods for
developing policies and procedures. NAC Police
Standards 1.4 through 1.7 recommend that evary po-
lice agency develop written policies and procedures
for effective communication with the public, ensuring
that police officers understand their role, educating
the public about the police role and developing good
news media relations. Several NAC Police Standards
including 4.2, 4.3, 4.4, 9.5, 9.8, 9.9 and 2.10 suggest
that every police agency establish specific policies
and procedures for police operational effectivaness
within the criminal justice system, diversion, is-
suance of citations in lieu of arrests, criminal case
followup, juvenile operations, tactical forces, vice
operations and investigations. Establishment of poli-
cies and procedures for internal discipline are re-
commended in NAC Police Standards 19.1-19.6.

As indicated in the problem assessment, approx-
imately 12 police agencies in New Jersey are
equipped with written policy and procedure state-
ments. New Jersey statutory law and court decisions
delegate almost total responsibility for establishing

the role of the police officer to the chief administrator
of each police agency and municipal governing
body. ‘

The Police Training Commission's Police Adminis-
trative Service Bureau (PASB) has developed a
manual for use by police agencies in developing
rules and regulations. Since its development in 1974
over half of the New Jersey police agencies have,
or are in the process of using, the manual to develop
rules and regulations. The PASB manual is divided
into several sections. The first section provides an
index and summary of gourt decisions covering con-
duct unbecoming an officer, use of alchoho!l or drugs,
failure to pay debts, associating with persons of bad
character, misuse of firearms, freedam of speech
and expression, insubordination, political activities
of policemen, civil liability of police officers -and
municipalities, liability for lack of training of indivi-
dual police officers and other matters. A second sec-
tion provides a checklist of suggested rules of con-
duct. A third provides a sample police manual. A
fourth section provides a procedure to develop writ-
ten directives concerning agency policies, rules and
regulations, and procedure statements which can be
used by each police agency.

There is no official New Jersey publication which
continually updates statutes, Court Rules and court
decisions for police officers. The New Jersey Police
Manual is published annually by a private source and
lists New Jersey Statutes and Court Rules relating to
law enforcement. One of the major benefits of the
PASB manual and the New Jersey Police Manual is
that areas where statutory and court guidelines do
not exist can be identified for policy, procedure and
rule development. An analysis of both manuals, how-
ever, reveals that police agencies need to develop
policies and procedures for extensive areas of police
authority, not covered in these manuals, but which
are previously mentioned in the problem assessment.

Commentary

The Advisory Committee recognized that the direc-
tion, activities and training of a police agency shauld
be formed by agency policies, procedures and rules
whether written or unwritten. Written policies and

procedures are beneficial to effective law enforce-

91

ment, police-community relations and the safety of
police officers. Without specific and clear policy
statements covering all aspects of poalice work,
individual officers are allowed to make policy on the
street,




It was recognized that initial policy and procedure
development is only a first step. Improved technology,
tactics and strategies will result in continual need for
policy and procedure development. Refinement will
involve a continuous trial and error process in which
ineffective procedures are eliminated.

The Commiittee recognized that the Police Training
Commission has done a fine job in developing a
model rule manual and concluded that simitar work
should be done for policies and procedures. Model
policy and  procedure manuals, where possible,
should be developed from nationally funded studies
rather than duplicating such studies in New Jersey.
Some of the major areas where work needs to be
done include conflict management and crisis inter-
vention, traffic law enforcement, police-community
relations, diversion of juvenile and adult offenders,
handling of mentally ill and criminal investigation.

As a result of Committee discussions three stan-
dards were developed. It is recommended that a
Commission on Local Police Services, as described
in the Organization of Police Services Standards,
develop model manuals to assist police agencies in
developing departmental policy, procedure and rule
statements. Model manuals are essential because
most police agencies in New Jersey do not have the
resources to perform the research and develop
manuals on their own. The Advisory Committee

further recommends that police agencies utilize
model manuals in establishing departmental guide-
lines and that priorities of services to be delivered be
established. In the latter case it is recommended that
each police agency identify those services that
should and should not be provided by a police agency.
For services that should not be provided the police
agency should work with local government to trans-
fer those responsibilities to other public ar private
agencies. Crime should also be prioritized so that the
police agency can concentrate its resources in the
most efficacious manner. This was based on the
realization that for police agencies to be effective
they can no longer be "all things to all people” and
must spend more time preventing crime. It is there-
fore recommended that agency priorities, policies,
procedures and ruies be disseminated to the public
not only for their approval hut so they may know what
to expect from the police agency and its officers.

Law reform, according to the. Advisory Committee,
should have continuous input ftom police, prosecu-
tion, court, public defender aiiu icorrectional person-
nel and the public. Three major areas where law re-
form is needed is in the statutes relating to police
authority, power and administration; in statutes,
court rules and court decisions relating to police
procedure; and in the substance of criminal laws.
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COMMUNITY CRIME PREVENTION

Introduction

Crime prevention is a concept which is growing in
importance, Authorities are finding that traditional
approaches to reducing crime, such as arrest, pro-
secution, punishment and rehabilitation are not
enough. These approaches are reactive, taking place
after a crime has occurred which places the criminal
justice system one or more steps behind the criminal.

The community, individuals and businesses can
prevent themselves and their families from becoming
victims of crime through various measures. Such
meusures include secure doors and windows, alert-
ness and reporting of suspicious activities to the po-
lice, engraving identification numbers on personal
property, proper display of merchandise, adequate

design of buildings and neighborhoods, and partici-
pation of the community in various programs to pre~
vent crime and assisting reintegration of ex-offenders
into the community through jebs and social pro-
grams.

The effectiveness of crime prevention efforts may .
be reduced by a number of factors. Some crime pre-
vention programs do not allocate resources toward
target aredas with the greatest need. Citizen apathy as
well as resistance by traditional minded police offi-
cers hinders crime prevention efforts. The establish-
ment of crime prevention bureaus and building secu-
rity codes are some of the methods being used to
prevent crime.

Problem Assessment

Overall reported crime rates in New Jersey are
increasing every year.' Rates for index crimes re-
ported to police during 1972, 1973, 1974 and 1975
appear in Table 1.

Many other crimes which appear to cause much
greater financial losses? are not reported because
people often do not realize they have been victimized
or because they feel nothing can be done.® Such
crimes include bankruptcy, consumer and business
fraud; government revenue loss, credit card and
check fraud, embezzlement and pilferage, insurance
fraud, securities theft and fraud and receiving stolen
property. For many years police, courts, the prosecu-
tion and correctional agencies have heen delegated
the responsibility for reducing crime. New Jersey
Uniform Crime Reports reveals that traditional crime-
fighting efforts have failed to solve the rising rate of
crime.

Some prominent police executives* have stated
that until society improves the conditions of life,
educational and employment opportunities, the moral
education of youths and other factors, especially in
the inner cities, the crime rate will not slow down,
The National Advisory Commission (NAC) has deter-
mined that “crime prevention” can be interpreted in
several ways depending upon the type of criminal
behavior that is to be prevented, In some cases it
refers to the solution of social, psychological and
economic conditions that lead to the desire to com-
mit crime. In other cases it concerns the elimination
of the opportunity for crime through the presence of
police patrols, efficient and effective adjudication
and rehabilitation, and “target hardening” to prevent
commission of crime.

The National Advisory Commission on Criminal
Justice Standards and Geals recognized the need to

Table 1
Reported Rates for Index Crime for Years 1872-1975

Index Crime 1972 19783 1974 1975
Murder 433 544 481 500
Forcible Rape 1,245 1,384 1,438 1,382
Robbery 15,437 15,113 15,879 16,273

frocious Assault 10,361 11,705 11,763 12,042
Breaking and Entering 88,031 91,739 104,908 111,264
Larceny-Theft 64,723 137,870 175,569 195,374
Motor Vehicle Theft 43,229 41,821 40,096 39,004

Source: Crime in New Jersey-1975: Unitorm Grime Repo‘ts, Table 4, **State of New Jersey Five Year Recapitulation of Offenses, 1971~

1975,” West Trenton, New Jersey, 1975, p. 31.

Referances for this chapter appear on page 101,




enlist the cooperation and assistance of institutions,
agencies and groups existing in communities to aid
in the reduction of crime, The Community Crime Pre-
vention volume of standards details ways that school
systems, manpower resources, rehabilitative and
social welfare agencies, mental health clinics, labor
unions, private businesses and industries, churches,
clubs and social organizations as well as individuals
can help prevent crime.®

The emphasis of the following standards will pri-
marily deal with only one type of crime prevention
which will be referred to as citizen initiative, target
hardening, crime opportunity reduction or crime dis-
placement, The other types of crime prevention are
discussed in other chapters of this report.

There are several problems involved with target
hardening.® Materials and designs of many homes,
businesses and industries allow easy access due to
inadegquate security measures such as door locks
that can be opened with a credit card or screwdriver;
poor lighting or obstacies blocking visibility of en-
trances; merchandise displays which facilitate shop-
lifting; banks with low counters and no barriers bet-
ween customer and teller; and flimsy doors and win-
dows. At least half of the breaking and entering
offenses occur through front and back doors contain-
ing insufficient locking devices.” Fire and safety
codes for buildings have existed for several years.
These codes are enforced by inspectors who issue
citations to building owners when codes have been
violated. The development of security codes have not
kept pace with fire and safety codes.

Most people do not realize how vulnerable thay
are to robbery, breaking and entering, assault, shop-
lifting, confidence games and fraud. Informing peo-
ple on methods to protect their property and person
involves considerable expense for production and
dissemination. Such methods include television,
radio, newspaper, pamphiets, talks by experts to
citizens’ groups and security surveys,

During the 1975 fiscal year there was $149,574,952
of stolen property reported to New Jersey Law En-
forcement Agencies. Of this amount $47,802,750,
(32%), of property was recovered by these agen-
cies.? Police property rooms or warehouses are
stocked with thousands of bicycles, televisions, ra-
dios, stereos, kitchen appliances and even automo-
biles, Much of the recovered property cannot be re-
turned to owners because there are no markings to
differentiate one article of the same make and model
from another article. Property officers explain that
property cannot be given to people just because they

claim to have lnst a particular item. Some proof of .

ownership such as a serial number or other differen-
tiating marking must be presented before the stolen
article can be returned to the owner.?

In many types of property crime the consumer pays
the indirect cost of crime through property and health
insurance rates and retail prices of merchandise

which pass much of the cost of burglaries, robberies,
shoplifting, internal thefts and other forms of larceny
back to the consumer. The ease with which this
transfer of cost is made contributes to a lack of
interest in security on the part of the retailer and
consumer. Those whose property and person are
relatively secure often assume part of the cost for
those who are not secure. There are several pro-
grams operating in New Jersey which are aimed at
solving these problems. The following will describe
these programs and problems with the implementa-
tion of such programs.

Of the 469 municipal police agencies in New Jer-
sey, 64 have over 50 officers and 155 have over 25
officers. As of 1975 crime prevention bureaus'® have
operated in at least 16 agencies.!? Community re-
lations bureaus in several other cities have also been
involved in target hardening activites.'? These crime
prevention and community relations bureaus have
attempted to meet the aforementioned problems with
a variety of programs.

Plainfield and Trenton city governments, in con-
junction with crime prevention and fire officers and
building inspectors, have established building secu-
rity codes. The Plainfield code, for example, details
building security requirements for commercial build-
ings and apartment complexes and is enforced
through periodic building inspections. Some of these
security requirements include improved lighting,
building materials and locks. Notification is given
to the building owner concerning violations of the
code and a time limit for repairs. When follow-up
inspections reveal a lack of compliance with the
recommended repairs citations are issued.

All crime prevention bureaus have at least one
officer who has received training for residential and
business security inspections from the National
Crime Prevention Institute in Louisville, Kentucky.
Many have trained other men in their departments to
do security surveys. Upon requests, these units
survey homes, businesses and industries to point out
weaknesses in security and at the same time to
recommend improvements. Such improvements may
include better locks or latches, lexon plastic to re-
place glass, better lighting for entrances, bars on
windows or alarm systems, The time for making sur-
veys can vary from 15 minutes for apartments to an
hour for homes and industries. As an example, the
Millville Crime Prevention officer has a seven-page
survey for businesses and a four-page survey for
homes. The number of security surveys conducted
by ti:e crime prevention units varies, depending on
the number of requests and the available manpower
of the units. Anywhere from five to 60 surveys are
conducted per month by crime prevention bureaus
in New Jersey. Residential and business security
surveys are conducted by officers in the 11 law en-
forcement agencies with ctime prevention bureaus.

The objective of Operation ldentification (Opera-

B N S

e e



T W

T

i e

tion [.D.) programs is to enable home owners and
business people to mark transportable objects with
identification numbers. They are provided with en-
graving tools with which to etch their soclal security
number, motor vehicle operator's rumber or other
types of identification numbers on such possessions
as appliances, tools, bicycles, jewelry, televisions,
radios and stereos. Participants are given decals to
put on the front and rear entrance doors to notify
potential burglars that property within has been
marked.

The State Criminal Information System (SCIS) is
designed so that the description, serial numbers and
other identifiable markings of all stolen property
worth over $50.00 can be recorded in a computer
data bank. Law enforcement personnel and purchas-
ers of used merchandise can determine whether
merchandise has been stolen by contacting the local
or regional SCIS terminal.

N.J.S.A. 45:22-34 requir¢s that dealers in used
merchandise report the description cf all acquisitions
on a daily basis to local police agencies. This statute
needs to be updated based on the following pro-
blems. First, not ali dealers are considered by police
agencies to be covered by the statute, such as repair
service businesses or merchants who receive items
as trade-ins. Second, the statute was passed before
development of the SCIS. Until a statewide stan-
dardized reporting form is utilized by merchants and
local police, rapid transference of information to the

SCIS is seriously delayed and sometimes ineffectual,

In order to encourage law enforcement officers to
aggressively check on suspected stolen property, it
is necessary that local and regional terminals have
operational capabilities at all times.

Crime prevention and community relations officers
appear pefore thousands of citizens at public and pri-
vate gatherings each year to pass on advice concern-
ing methods to make homes, businesses and indivi-
duals more secure. Films and demonsir=ions are
often used to emphasize the message. Fanphlets
listing crime prevention steps and engraving «vols are
made available after the presentation. The areas
discussed may include topics such as burglary, ro-
bery, shoplifting and internal theft prevention, safety
tips, announcements concerning consumer fraud and
confidence games.

The quality of the speakers is an important asset
for effective crime prevention talks, as this can make
the difference between an attentive, concerned
audience and an inattentive, unconcerned audience.
Some police agencies have even encouraged officers
to participate in public speaking courses to increase
their communication abilities. '

The mass media offers the widest possible expo-
sure as an educational tool concerning crime pre-
vention methods. Federal Communication Commis-
sion regulations enable public service programs to
be aired by local stations. Police agericies in a num-
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ber of jurisdictions utilize air<time for participation in
tatk shows and presenting spot announcements re-
garding crime prevention tips. Newspapers have
heen helptul in providing space for crime prevention
tips, announcemsnts concerning block association
meetings, crime prevention lectures and other re-
lated activities and ariicles aimed at increasing
public support for crime prevention.

The objective of programs such as Block Watcher,
Neighborhood Watch and Towne Watch is te encour-
age people to become alert to suspiciols or criminal
activity and ta report it to the police, Participants in
these programs can be taught to look for broken or
open windows and/or doors; “salesmen” attempting
to force entrance into a horiie, anyone loitering in a
parked car with the motor running, anyone conceal-
ing merchandise in a store, anyone removing acces-
sories or gasoline from cars, persons walking down
the street peering into parked cars and strangers
carrying things from a neighbor's home. [dentifi-
cation cards with a blockwatcher number are issued
to program participants so that calls can be trans-
ferred directly to the police dispatcher. The dis-
patcher can call the blockwatcher back directly if
additional information is required. The number also
assures anonymity for the block watcher without
fear of reprisal.

A survey of crime prevention and community re-
lations personnel as well as supportive data from
SLEPA files indicates that, although large numbers

of people have been made aware of Operation 1.0, .

residential surveys and block watching activities
through the mass media and presentatlans, only a
small percentage of citizens have participated in
these programs. Those programs with higher levels
of participation and which also show reductions in
some types of crime have involved saturation tactics
such as door-to-door canvassing, developrnent of
block associations’® and extensive mass media
exposure.'* Presently, the Plainfield crime preven-
tion bureau exemplifies this approach where target
hardening efforts first started in a high crime area.
Between 1971 and 1973 breaking and entering, grand
larceny and robbery offenses decreased approxi-
mately 30% each year. Since then target hardening
activities have been expanded to inciude the whole

city. Breaking and entering offenses have been .

steadily declining every year since 1972 and rob-
beties have similarly decreased citywide, as can be
seen in Table 2, Other types of crime not addressed
by the program continued to rise during the same
period.

From 1973 to 1975 Parsippany-Troy Hills was
experiencing an increasing number of bicycle thefts.
in 1973, bicycles with a total value worth $13,000
were stolen, while bicycles with a total value worth
$25,000 were stolen in 1974, The ¢rime prevention
officer attacked the problem through a series of
newspaper, television and radio public service mes-




Table 2

Number of Robbery and Breaking and Entering Offenses Reported for
Fiscal Years 1973 and 1974, with Percent Change

Offense Reported July '72-June '73 July '73-June '74 % Change
Robbery 337 278 . —17.5%
Breaking and Entering 1318 1138 —13.7%

fource:  City uf Plainfield, New Jersey, "City-Wide Crime Prevention Unit,” Grant #A-39-73, Quarterly Narrative Raport to the State

~ taw Enforcemert Planning Agency, June 30, 1974,

s« a5, presentations at schools, civic and service
club l=ctures. As a result, bicycle thefts during
the first six months of 1975 were reduced by 50%
($6,000 worth of bicycles were stolen during this time
period). In Camden where 2,100 people joined a
volunteer patrol program called Towne Watch, non-
violent crimie has dropped 41% in two years. ™5

Evaluations of crime prevention activities in New
Jersey are scanty since most of the programs are
relatively new. Two major national studies of Opera-
tion 1.D. indicate trat:

{1) Of every 20 homes surveyed that marked pro-
perty through the Operation [.D. program, 19 have

" not been burglarized. s

€2y Unless Operation 1.D. is used by a great
majority of the population, the crime statistics in that
community are not affected.?”

Despite the impressive data on the reduction of
crimes targeted by crime prevention personnel, there
are a number of problems with target hardening pro-
grams that have been identified. There is a shortage
of manpower and resources to implement crime pre-
ventive programs. .Law enforcement agencies that
have committed the largest ratio of manpower to tar-
get hardening activities appear to be showing signifi-
cant reductions in target crimes. Agencies that have
not allocated approporate manpower are having diffi-
culty not only in having an impact on crime, but in
providing service to a significant number of the pop-

ulation. Table 3 is a comparison of crime prevention
bureau size with population and the number of police
officers in the jurisdiction.

Limited manpower and resources is a major pro-
blem in New Jersey’s crime prevention bureaus.
Some bureaus in New Jersey and elsewhere have
partially overcome this problem by enlisting the ser-
vices of a variety of organizations including tactical
units, police reserves, fire departments and sworn
police officers; building inspectars; volunteer groups
such as Boy Scouts, Jaycees, League of Women
Voters, PTA’s and Chambers of Commerce and in-
dividual volunteers. Some prevention personnel
recognize that many community service organiza-
tions have a sincere desire to help the community
fight crime. Such organizations have the expertise
and manpower to organize crime prevention efforts
on their own. Some crime prevention officers, there-
fore, view their role in terms of instigating and coor-
dinating crime prevention activities of volunteer
groups. Using volunteers can make the difference
between a high or low cost crime prevention pro-
gram. For example, a national survey of Operation
Identification Projects indicated that their costs
varied.

from a low of $.78 per household in Grand Rapids,

Michigan, to a high of $17 per household in Seattle.

Operation 1.D. projects reporting recruitment costs

below -a medium figure of $4 per participant have

Table 3

Comparison of Police Agency, Crime Prevention Bureau & Population Size

No. of Officers in Crime
Prevention Bureaus

in the Law Enforcement

Population of Jurisdiction
with Crime Prevention
Bureaus (1970 U.S.

Mo. of Police Officers

Municipality 1975 Agency — 1974 Census)
Plainfield 5 121 46,862
Trenton 2 321 104,786
Jersey City 4 1,041 260,350
No. Plainfieid 3 40 21,796
So. Plainfield 1 44 21,142
Edison 1 133 67,120
Parsippany-Troy Hills 1 73 55,112
Dover Township 1 31 15,039
Millville 1 39 21,336
Elizabeth 1 287 112,654
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generally benefited from free advertising donated by
the media and volunteer help contributed by busi-
nesses and crime organizations. Projects spending
more than $4 per participant are usually using paid
project staff members to make group presentations
and for door-to-door canvassing.®

Some crime prevention bureaus effectively use

personnel by concentrating efforts on geographic ,

areas or groups that are experienceing the most
severe crime problems. Crime prevention personngl
can direct their activities through the receipt of
weekly, bi-weekly or monthly data which informs
them as to the locations and times in which crimes
are occurring, the groups of people who are most
severely affected by crime, and the agé, race, sex
and residsrice of the cffenders. ’

Other crime prevention bureaus dilute their efforts
by trying to cover too broad a geographic area con-
centrating mainly on groups such as civic or service
clubs that request assistance. Often those people
who are most in need of crime prevention assistance
are the last to request it or are not involved in these
groups.

In the area of crime prevention resources the cost
of producing crime prevention materials such as
pamphlets and of purchasing of films is high. Crime
prevention officers have suggested a need for tech-
nical assistance in the development of inexpensive
s«:surity  techniques, community * participation and
mass media messages.

There is 4 lack o7 support for some crime preven-
tion prcgrams by police officers. Crime prevention
officers from some police departments indicated
that patrol officers and detectives often do not view
crime prevention programs as legitimate functions
or “real" police work. They think of the police role
mainly in terms of apprehension, enfoercement and
investigation, even though most of their time is spent
performing service functions.

in the case of citizen involvement in crime pre-
vention programs where volunteers patro! areas of a
city and report crimes or suspicious activities via
portable radios, there have been reports that some
police officers harass the volunteers on the street.

Police often resent volunteer groups when they in-

fringe on traditional police functions. Police unions
and related organizations are concerned that quasi-
police-units threaten police job security, Substantial
police concerns about such groups relate to their
qualifications and reliability.”™® Declining morale due
to police harassement has caused many volunteers
to drop out of prevention programs even though
there have been significant reductions in crime—
especially burglary.?°

Citizer apathy is a major hindrance to effective
target hardening. Without citizens reporting crime
and suspicious. activities, cooperating as witnesses
in court and participating in Operation 1.D. and
security survey programs, crime opportunities will
incregase. The National Victimization Survey of eight
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impact cities, which included Newark, revealed that
the incidence of unreported crimes may be twice as
high as reported crime.?! :

There is a'need for follow-up surveys to determine
the level of community participation in Operation 1.D.
and security programs as well as to remind people to
initiate recommendations for such programs. Some
crime prevention personnel state that there is not
enough manpower to make substantial initial con-
tacts, much less follow-up surveys.

There is a problem when crime prevention pro-
grams displace crime rather than prevent it. Reduc-
ing the opportunity to commit crimes does not elimin-
ate the motivation of the criminal to achieve this goal
elsewhere.

Two assumptions of the National Crime Prevention
Institute are that most criminals operate in geograph-
ic areas they are familiar with and within their own
capabilities. When they are forced to commit crimes
in unfamiliar territory and/or commit different types
of crimes for which they are less experienced or
which are more open, the chances of making a mis-
take and getting caught dramatically increase.?? For
example, if L sighificant number of homes are rela-
tively secure through Operation 1.D. or security sur-
vey programs the burglar may turn to shoplifting, .
bicycle theft or robbery. Both alternatives have oc¢-
curred jn.the Plainfield area and as a result, Plainfield
crime prevention effcrts have had to be broadened to
inciude target hardening of other crimes? and neigh- -
boring jurisdictions?* have established crime preven-
tion bureaus.

A lack of interjurisdictional coordination of crime
opportunity reduction efforts aids criminals who live
in one jurisdiction and commit crime in. others. or
transports stolen merchandise from one JUI’ISdlCtIOﬂ ,
to another. Aside from exchange of ideas and some
resources in the Plainfield area, most crime preven-
tion bureaus operate in isolation from neighboring
jurisdictions. One example of this lack of coordin-
ation between jurisdictions and prevention bureaus
is the Operation 1.D. programs. There are three num-
bering systems used in New dersy including motor
vehicle operator's numbers, social security numbers
and numbers used by a private nationwide computer-
ized Operation 1.D. program.

Both driver's license and social security numbers
have been used in various programs and each has its
own drawbacks. When social security humbers are
used, problems of identification of recovered stolen
property or property found in a suspect's automobile
or home arise because the Socia! Security Adminis-
tration does not reveal the names corresponding to
social security numbers. Police agencies can keep a
list of social security numbers and the corresponding .
names of participants, but if stolen merchandise is
transferred to another jurisdiction and recovered by
the police it may be impossible to determine owner-
ship unless the jurisdictions are tied together into




one Operation [.D, system or have integrated com-
puter information retrieval systems.

Operation 1.D. systems using driver's license
numbers can. exclude people from the program who

do not drive or who frequently relocate from one state
to another. interstate transfer of stolen goods can

also complicate this system since some states use

similar driver’s license number numbering systems.

- New Jersey’s Status in Comparison with the National Stand ards

National Advisory Commission (NAC) Police Stan-
dard 3.2, recommends that police agencles estab-
lish programs that encourage members of the public
to take an active role in preventing crime through
volunteer neighborhood security programs, enact-
ment of building security inspections of businesses

~and residences. In addition, police agencies having

more than 75 personnel are encouraged to establish
specialized crime prevention bureaus to facilitate
these activities”

Sixteen of the /469 municipal police agencies in
New Jersey have personnel specifically assigned to
do work in target hardening crime prevention. Sev-
eral police-community relations units have also been
involved in some aspects of crime prevention. These
personnel have been involved in providing residential
and business security surveys, developing security
codes and encouraging citizen participation in crime
reporting and target hardening. Most crime preven-
tion bureaus and commiunity reiations bureaus, how-
ever, have enough manpower to cover only a small
percentage of the population within their. municipal-
ities. For example, five to 60 business and residential
surveys are conducted per month in. municipalities
that have thousands of homes and businesses. Only
two municipalities, Plainfield and Trenton, have es-
tablished building security codes. In addition some
crime prevention bureaus that direct their activities
to giving crime prevention talks to civic and social
community groups miss a farge portion of the popula-
tion that do not attend such fuctions.

The Community Crime Prevention problem assess-
ment suggests that some New Jersey crime preven-
tion bureaus can fulfill the need for more manpower
by hiring civilians or recruiting volunteer community
groups, neighborhocds or individuals, especially in-
dividuals who volunteer as police reserve officers.

. 8Such activities relate to NAC Police Standard 10.1

and 10.2.

Many civic, social and professional groups in New
Jersey have developed volunteer crime prevention
ptograms either on their own or as a result of a crime
prevention bureau’'s initiatives. For example, the
Jaycees are presently sponsoring an operation identi-
fication program throughout New Jersey. In Camden
2,100 people joined a volunteer patrol program

* See also the following NAG standards covering the subject of
NAC Police 3.2; NAC Police 1.4; NAC Community Crime Pre-
vention 6.5, 9.1. 9.2, 9.4, 9.5 and 9.6. ABA Police Function Stan-
dard 3,3 (V) recommends establishment of building security
codes similar to fire prevention codes.
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called Towne Watch. Plainfield crime prevention offi-
cers have helped establish over 60 block associa-
tions. Civilians have also been hired on crime pre-
vention bureaus to supplement police manpower and
to contribute nonlaw enforcement skills, such as
knowledge in community organizing.

In order to facilitate the use of sworn police and
civilian personnel in target hardening, a certain
amount of preparatory and in-service training is
needed. Presently, law enforcement agencies in New
Jersey send crime prevention officers to the National
Crime Prevention Institute in Louisville, Kentucky
to receive such training. In some cases these officers
have returned tc their agencies to conduct training
classes which prepare others for target hardening
work.

The expense of transporting and training crime
prevention personnel at the Crime Prevention Insti-
tute prohibits training the large number of personnel
necessary to implement target hardening activites.
(Related NAC Standards include Police Standards
16.3 and 16.5).

New Jersey provides technical assistance in sev-
eral areas to local law enforcement agencies but
not in the area of target hardening. NAC Police
Standard 11.3 recommends that every state provide
management consultation and technical assistance
to all police agencies within the state to evaluate
the effectiveness of programs and make recommen-
dations. ‘

The most effective crime prevention bureaus
appear to be those that pinpoint geographic areas
where crime has increased significantly, or groups of
people that have the greatest crime problems and
specific crimes.

NAC Standards most directly relating to target
hardening programs based on crime analysis include
Criminal Justice System Standards 4.3, 4.2 and 4.8.
Some crime prevention bureaus in New Jersey are
able to concentrate efforts through a manual or com-
puter assisted crime analysis system. Other bureaus,
however, base their activities primarily in response to
requests for services.

Another factor leading to the success of target
hardening efforts is interjurisdictional coordination
and exchange of information. NAC standards relating
to these area include Police Standards 4.2, 5.2 and
24.4. Although significant progress has been made in
integrating information and police telecommunication
systems in New Jersey, there has been very little
coordination of crime prevention efforts across
jurisdictional boundaries.
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Supporting Methodology for Standards

The Community Crime Prevention standards are
aimed at providing an integrated multi-phased ap-
proach to crime prevention. In addition to the criteria
and recommendations presenied in the standards,
the following information presents several alternative
rnethods for their implementation.

Standard 4.3, “Mass Media Crime Prevention,”
recommends that law enforcement officials develop
a liaison with the mass media (television, radio and
newspapers) to utilize public service time for airing
crime prevention messages. Such a liaison should
involve not only local media but also media that
covers large parts of the State such as major news-
papers, radio and television networks. The following
types of activities should be developed through a
cooperative effort between media personnel, law
enforcement officials and crime prevention officers:

1. Crime prevention question and answer pro-

grams in which individuals can ask questions re-

lated to criminal justice and crime prevention.

Inquiries can be answered immediately or re-

searched and reported at a later time.

2. Crime prevention advertisements which present

methods by which individuals and businesses can

protect their property, families and persons from

a broad range of crimes including robbery, assauit,

consumer fraud, vandalism and shoplifting.

3. Encourage individuals and businesses to keep a

list of serial numbers, makes and models of all

valuable portable objects such as televisions,
radios, typewriters, stereos, appliances, jewelry,
adding machines and tools.

4. Messages aimed at encouraging individuals to

report crimes or suspicious behavior by indicating

how to rer.art it and what to watch for-such as:
a. Streingers entering a neighbor’s house when
it is unoccupied;
b. Strangers loitering or strange cars in the
neighborhood, school area and parks;
c. Broken or open windows or doors;
d. Suspicious looking people attempting to force
entrance into a home;
e. Offers of merchandise at extremely low
prices;
f. Strangers leaving one car and driving off in
another;
g. Anyone removing accessories, license piates
or gascline from cars;
h. Anyéne in a store concealing merchandise on
their person;
i. Persons seen entering or leaving a business
place after hours;
j. Sounds of breaking glass or any other loud
explosive noise; :
k. Any vehicle parked withk :he motor running;
l. Persans walking down the street peering into

* Thése activities are listed in National Advisory Commiission,

‘Report on Community Crime Prevention, p. 315.
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each parked car;

m. Display of weapaons, guns, knives;

n. Strangers carrying appliances, household
goods, luggage or other bundles from a neigh-
bor's home;

o. Injured person.*

Standard 4.6, “Establishment of Reglonal Crime
Prevention Bureaus and Activities," is aimed at pro-
viding a coordinated and comprehensjve approach to
developing the community capability to prevent crime
by hardening crime targets and initiating community
crime prevention activities in established civic, social,
professional, public and private organizations to deal
with social and economic characteristics of offenders
which appear to be correlated with criminal behavior,
In the function of fostering and coordinating commu- .
nity programs in established groups to deal with
social- and economic problems, crime preverntion
bureaus should not become invoived in the day-to-
day operation of the programs Such programs can
include:

§. Crime prevention programs in schools,

. Stay-in-school programs;

Recreation;

Counseling for youths-and families;

Crisis intervention counseling-hot lines;

. Drug-abuse prevention and rehabilitation;

. Job training;

. Part-time and summer hiring of youths;

. Empleyment for ex-offenders and hardcore un-
employables

10.Big Brother, Boy Scouts, Girl Scouts, YMCA

Manpower for crime prevention bureaus can in-
clude any of the following, as long as they have the
appropriate training and experience to perform their -
duties:

a. Police officers;

b. Civilian specialists in community development

and organizing, press relations, target hardening;

¢. Community services officers;

d. Fire officers;

e. Building inspectors;

f. Special and reserve officers,

Local governments and law enforcement agencies
should determine which type of administrative struc-
ture should oversee regional crime prevention
bureaus. Alternatives for implementing  regional
bureaus include the following: '

a. Police departments serving large cities;

b. Mutual service agreements to consolidate crime

prevention activities of several small and medium

sized police departments;

c. Task forces made up of representatives from

several municipalities;

d. Sheriffs’ offices;

e. County police agencies;

f. Prosecution offices;

g. Privately funded agencies.
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Commentary

The Crime Prevention Standards and Methodology
are aimed at developing guidelines for a comprehen-
sive program to reduce the opportunities for offend-
ers to commit crimes. It has become increasingly
clear that crime reduction requires a high level of
citizen involvement. The standards and methodology
are aimed at creating greater -citizen involvement
in programs to reduce crime opportunity.

The establishment of a State office of crime pre-
vention was rejected as a needless bureaucratic
.expense in favor of establishing regional crime pre-
vention bureaus to coordinate interjurisdictional
crime prevention efforts. The functions. that could
have been performed by a single State agency are
allocated. to appropriate existing agencies or the re-
gional bureaus. Such functions include: mass media
and public education crime prevention training and
technical assistance, development of a clearing-
house for crime prevention information, develop-
ment of -a model building. security code and other
legislation and pursuance of property insurance rate
reductions for participants in crime prevention pro-
grams. This approach will avoid the creation of an-
other State super agency with the resultant hiring of
additional administrative, staff and clerical employ-
ees. The creation of such an agency far removed
from the crime prevention bureaus would create toco
many bureaucratic - requirements and excessive
paperwork without adding significantly to its operat-
ing efficiency.

These Standards recommend a regional approach
to establishing crime prevention bureaus as opposed
to local bureaus for several reasons. There are 469
municipal law enforcement agencies in New Jersey,
most of which do not have the resources to establish
a crime prevention bureau or assign personnel to
work in that area. Establishment of many small local
crime prevention bureaus is not cost effective be-
cause it violates the principle of economies of scale
which would create an extensive waste of resources.
Economies of scale means that one organization can
do work cheaper than several small organizations
because they can purchase supplies by volume and
eliminate the duplications of many functions such as
payroll, personnel, training, record keeping, evalu-
ation and planning.

The efforts of many small independent crime pre-
vention bureaus are negated since crime transcends
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jurisdictional boundaries, Increased efforts against
crime in one municipality often result in a displace-
ment of crime to neighboring jurisdictions requiring
a high level of coordination between municipalities.
This type of coordination does not significantly exist
between the many independent municipal police de-
partments. In addition, it is impossible to develop
a meaningful picture of crime by only analyzing
crime in individual local municipalities because of
the displacement effect and mobility of criminals.
Crime patterns, therefore, must be analyzed on a
regional basis in order that broad short and long
range strategies can be developed to account for the
many variables influencing crime in individual munic-
ipalities.

The Standards recommend the establishment
of a Uniform Statewide Building and Community
Security Code as opposed to leaving code develop-
ment to local government. Such a code will establish
minimum standards for building and community
construction. The development of codes by local
governments, since theré are more than 500 munic-
ipalities in New Jersey, would result in extensive con-
flicts and uneven building standards which can com-
plicate construction of homes and industries and
enforcement of the codes. |n addition, only two New
Jersey municipalities have developed building secur-
ity codes.

Standard 4.4 was developed to increase the diffi-
culty and danger of selling stolen property by increas-
ing the capability for identification and recovery of
stolen property. There are several statutes covering
the sale, possession, transfer and acquisition of used
merchandise. These statutes, developed many years
ago, need to be updated to keep pace with the in-
creased mobility of the criminal population and
modern technological capabilities.

The Standards are aimed at reducing the apathy
of citizens and businesses toward crime by providing
information on how to protect one’s family, property
and person. Rebates on insurance rates for partici-
pation by residents and business people in crime
prevention programs as recommended in the Stan-
dards should also increase participation in crime
prevention programs. In addition the penalties for
violation of building security codes provide further
incentive.
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PROSECUTION AND DEFENSE

Introduction

Foilowing the example of the American Bar As-
sociation the prosecution and defense functions are
herein placed together so that the aspects of oppos-
ing advocates in the administration of criminal jus-
tice may be viewed I conjunction with one another.
A criminal case provides the setting in which basic
values of society come into play. The collective
assumptions about freedom and the fundamental
rights of all people are brought into focus and
either corroborated or rebutted. As has been rec-
ognized elsewhere, it is not only the freedom of
the accused which is on trial but the means by which
justice is'served calls into balance the freedom of all,
for if the government does not abide by iaw, no one
is safe.

Statutes, court rules and case law confer awe-
some power on the county prosecutor. The attendant
responsibilities are equally formidable. Nevertheless,
" in-criminal prosecutions the state represented by the
prosecutor is merely another contending party and is
subject to law as well as to the disciplinary rules of
decorum, propriety and ethics. Likewise, the right
of a criminal defendant to be represented is a funda-
mental protection in our system. Fairness requires
that representation be effective. It would be difficuit
to overstate, therefore, the importance of explicit
guiding principles for defense counsel.

Accountability for the prosecutor is the necessary
link which reinforces the strength of public office and
fosters confidence. When the Forsythe Report was
published in 1968 its indictment of the New Jersey
criminal justice system was that it was in fact not
a system at all but an unwieldy “sprawl” with no one
in charge. In an extraordinary- move, the Criminal
Justice Act of May, 1970, a direct result of the For-
sythe Report, attempted to make county prosecutore
accountabie to the Attorney General,

The matter of intervention on the part of the Atior-
ney General serves to illustrate the enormous pres-
sures brought upon the prosecutor both from within

tiie State and from constitutional restraints to. con-

duct matters in @ manner above reproach. New Jer-
sey prosecutors take initiative in policing-themselves
and are the first to insist on the highest achievable
standards for guidance in professional activity.-

Ambiguity of role and lack of funds are two major
problems which hamper the defense counsel's role.
There has been a lag between the demands implicit
in case law requirements for quantitatively and quali-
tatively increased defense representation. lssues
pertaining to the financing of salaries, facilities and
all necessary resources are ever present. Problems
of role definition and credibility with the client are of
special relevance to defense counsel. 1t is therefore
of special importance for eifective performance that
the duties be clearly spelled out. Part of that spelling
out should include an affirmative statement of the
defense counsel's duty to accede to all reasonable
requests of his client. Any delay of representation is
a serious matter and it will be noted that the elimina-
tion of both delayed representation and fragnianted
representation are goals of such high priority as 1o
warrant the most dedicated efforts possible.

Courageous zeal is integral to the adversary pro-
cess. A lawyer with the best of motives may find him-
self in a position of uncertainty. Given the serious-
ness of the enterprise, standards which offer some
clarification of the prosecution and defense function
are imperative. The standards put forth in this section
make no claim to originality; nor should they. The ob-
jective was to make explicit recommendations and
in many. cases to underscore important rules. which
can be found elsewhere. Whereas unremitting effort
was put forth to refrain from sweeping generalities,
some ambiguity is perhaps unavoidable in standards
written for professionals where creative initiative,
judgment and authority is intrinsic. It is anticipated
therefore that their usefulness will depend in some
measure on the acumen of those entrusted to imple-
ment them.

Problem Assessment

Prosecution

As a key figure in our criminal justice system, the
prosecutor has authority “. .. at least as sweeping
and perhaps greater than the authority of the judge
who presides.. .."! The “county prosecutor is the
foremost representative of the executive branch of
government in law enforcement in his county.”'2 Pro-

secutor’s duties combine those of police officer and
Relarances for this chapler appear on pages 115.% 116.
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judge in that they are expected to epforce the law
and to protect and respect the rights of persons
accused of crime. The American Bar Association
Code of Professional Responsibility states: “The
responsibility of a public prosecutor differs from
that of the usual advocate; his duty is to seek justice,
not merely to convict.”® The prosecutor’s influence
begins prior to the charging decision and extends on
through the entire criminal justice process.



It is imperative that prosecutors be of the highest
caliber that legal training and experience can produce.
As a result, New Jersey requires that, prior to appoint-
ment, & county prosecutor must have been admitted
to the practice of law in the State for at least five
years.* It hag been suggested that since prosecutors
occupy a prominent position requiring a high level
of authoritativer expertise and discretionary powers
equal to a judge, they should have salary equity with
judges.On similar grounds it has been proposed that
county prosecutors be admitted to the prastice of
law in New Jersey for at least ten years before being
eligible for appointment, which is the current re-
quirement for judges. Presently the prosecutor’s
salary is $40,000 yearly, which is equivalent to a
County Court judge. Salaries of assistants range from
30% to 80% of that of prosecutors, or not less than
$12,000 and no more than $32,000 per vear, which
varies from county to county.’ Salaries of prosecu-
tors and their staff must keep pace with contempor-
ary econamic situations ‘if the office is to continue
to attract high quality people.

There are virtually no other Iegis!ative reguire-
ments as to demonstrated ability in criminal law for
either prosecutors or their assistants. in light of the
paucity of present training programs, the New Jersey
Attorney General's Prosecutors Supervisory Section
has developed an educational program for prosecu-
tors which could serve as a model for others. Cur-
rently it provides an orientation course for all new
assistant prosecutors, special topical seminars and
an advanced prosecutor training course. Since assis-
tant prosecutors in New Jersey need only to have
been admitted to the bar, such a program could be
invaluable for both prosecutors and their assistants.
Attendance is not now mandatory, but it is felt that
in order to maximize the gain from such programs
attendance should be required.

New Jersey can be said to be one of the more pro-
gressive states in that all county prosecutors in New
Jersey are appointed by the Governor with the advice
and consent of the Senate.® In 1970 the duties of the
Judicial Selection Committee were expanded to in-
clude the responsiblility for determining the qualifi-
cations of prospective prosecutorial nominees. The
Committee operates within formal and public guide-
lines designed to assist the Governor in his choice.

While recognizing the need for maximum autonomy
of the prosecutor's cifice; the intent of the Forsythe
Report was to foster accountability. In 1968 following
this report, New Jersey became one of the few states
where the prosecutor is accountable to the State
Attorney General. It is understood that the Attorney
General may supersede the prosecutor if the pro-
secutor should fail to perform his or her duties or
when otherwise deemed necessary.”

Conflicts of interest should be eliminated wherever
possible. One built-in source of possible conflict lies
in the fact that in Cumberiand, Gloucester, Salem,
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Sussex and Warren counties the job of prosecuting is
a part-time. position, which makes it necessary for
the incumbent to have a private practice as well. In
such cases conflicts of interest may occur when the
prosecutor is confronted in the adversary process by

a client in his or her private practice. To date 16

counties have full-time prosecutors, the most recent
additions being Ocean and Cape May. These two
counties, however, still have part-time assistant pro-
secutors, which also presents potential conflicts of
interest. M.J.S.A. 2A:158-15.1 states that any county
which employs a fuli-time. prosecutor should employ
full-time assistant prosecutors alsc. in a report 1o the
Altorney General, it was held thai the caseload of
each of these five counties is sufficient to warrant
full-time prosecutors.®

A disadvantage to assistant prosecutors is the lack
of job security since assistants serve “at the pleasure
of the prasecutor.”® Tenure hias heen proposed as a
possible answer to the problem of job. insecurity
though it is not without its own drawbacks. A major
objection voiced by opponents of tenure is that‘in a

competitive job market the freedom to replace un-

satisfactory employees gives rise ta the highest
possible quality of work and restrictions on that
liberty would ultimately hamper the system rather
than help it. One possible compromise would- be to
grant tenure to a fixed percentage of assistant prose-

cutors within a given office. Such a plan would keep

some lines flexible so that new talent could.be drawn

into the office while also offering some lricentive for

those who desire the security of a tenured position. -
Few New Jersey prosecutor's offices operate with

the help of comprehensive written guidelines tor

promote uniformity in policies and procedures. Some
offices follow the procedures outlined in the Essex
County prosecutor’'s manual for activities such as
screening and plea negotiations. Most counties sur-
veyed stated that guidelines are genérally passed
along by word of mouth and gathered by observation.

Statewide guidelines, which have been in the process

of development for nearly two years, are necessary
as a step toward uniformity of practice throughout
the State and toward reduction of b:as on the part
of prosecution staff.

- Regular exchange of information among members

of a given staff and between offices is as necessary
as guidelines. It is imperative that the lines of com-

rnunication between facets of the system and among’
. members of a single office be kept open. Interoffice

communication is advisable also because guidelines
will sometimes lag- behind the times. There are
changes in the prevalence of different kinds of crime,
in the public’s perception of its seriousness and the

public's desire for enforcement. Insofar as SUer"}
factors influence prosecutorial decisions, it is de-

sirable that-all New Jersey prosecutors and thexr
assistants be aware of the changes.
Many prosecutors reported that there is little or




no communication between prosecutors and cor-
rection -agencies. Indeed, some said that they have
no notion as to how or to what extent their actions
affect other agencies within the system. It has been
said, for example, that an assistant prosecutoy who
recommends a specific sentence is rarely informed
as to how the correctional or parole system actually
may treat that sentence. There is also little com-
munication between prosecutors and law enforce-
ment agencies, except perhaps in those counties
with legal advisory units. The responsibility of legal
advisory units is 1o assist police agericies in devel-
oping legally sufficlent procedures and provide train-
ing In criminal law and procedure. The objective of
these units is to reduce improperly filed complaints,
insufficient or improper evidence that would result
in case dismissal, overcharging and undercharging,
with the net result of reducing the waste of police,
proseculor and court resources. _

Prosecutors in New Jersey have indicated that the
logation of information is a serious handicap in the
overall organization of their office. It some offices in-
active files are mingled with active pnes. One county
. claimed that there is not even a central location for
the filing of information. Sometimes the problem is
attributable to changes and transitions within the
office. Other times the sheer bulk of information is
too ‘great to be ordered without automation. Auto-
mated or semi-automated filing systems have been
mentioned by several county prosecutors as a de-
sirable possibility. It is also imperative that the offices
have adequate space, filing facilities and other
necessary accoutrements of the position. Prosecu-
tors must have adequate staffs which also include
secretarial help.

Clearly, the Legislature intended to give prosecu-
tors dominant position and the primary responsibility
for the enforcement of the criminal laws, not merely
by conferring authority on him but by giving him the
means of impiementing.™®

Case flow management provides the criminal
justice system with a major challenge to be met if
justice is to be served. Justice suffers if delayed.
Practitioners in the criminal justice system recognize
that expeditious and effective court scheduling is
critical to the entire system. if the court calendars
are congested the goals of a system of ‘justice’ car
be thwarted.

In New Jersey court calendars are scheduled
either by the assignment judge or by the court clerk.
Other than “jail cases” first, few counties have a
policy for priority case scheduling. There is a con-
sensus amond prosecutors that priority case sched-
uling is needed. Priority scheduling means that there
is a ranking of importance given to crimes. A priority
is -assigned to specific categories of crimes  and
cases jnvolving those crimes will be scheduled first.

A statement on priorities was released at the 1976
New Jersey Prosecutor's Convention. It was decided
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that primary consideration should be given to the
detention, arrest and prosecution of certain crimes
which were labeled "“impact offenses.” “Impact
offenses” are those crimes which are considered the
greatest intrusion upon individual freedom and in-
clude all ser*aus crimes against the person and
breaking and entering of a dwelling. "

One of the prosecutor’s most important discre-
tionary responsibilities is the decision whether to
charge a suspect. Most agree that discretion is a
necessary and even desirable aspect of the system.
The “probable cause” criterion which applies to
arrest, is of course weaker than the “beyond a
reasonable doubt” criterion which applies to con-
viction. This factor alone would guarantee that many
suspects come within the purview of the system who
are not, in fact, prosecuted and this decision is made
by the prosecutor. Aside from questions about the
strength of the State’s case, questions must be
determined about the social costs and benefits of
proceeding against various kinds of crime. it is not
necessarily desirable to prosecute all varieties of
violations with equal zeal.

Discretion, however necessary, is subject to
abuse. Its dangers can be minimized by keeping the
quality of the prosecutor’s wtik as high as possible;
reducing the incidence of conflict of interest as much
as possible; establishing comprehensive written
guidelines for the exercise of discretion; facilitating
communication as to current practices both within
and between rrosecutorial offices in the various
jurisdictions; and generating and actually using
enough data about each potential defendant. The
importance of adequate data for decision-making
is obvious. Information should be collected for the
special needs of certain categories of offenders
such as juveniles and people with drug and alcohol-
related problems.

Although most prosecutors are circumspect in
their comments to the jury in the courtroom, lines
of permissibility are sometimes crossed during the
course of a trial. A prosecutor's job, not only to gain
a conviction but to also seek justice, necessitates
all concerned to be aware of the possible sanction
of crossing the narrow lines of permissibility, specifi-
cally reversal upon repeal by a defendant. Whereas
most prosecutors would not risk the reversal of a
conviction with a flagrantly impermissible comment,
remarks which are on the periphery are equally
undesirable and may also jeopardize the "thoroughly
deserved conviction.” 12

Defense

Defendants in felony trials or high misdemeanors
as it is termed in New Jersey are constitutionally
entitled to be represented by counsel and since the
early 1960's,7® if unable to retain private counsel
they have a right to publicly provided attorneys.
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Only recently, however, has the subject of inade-
quate representation been the focus of attention.!4
In order to evaluate representation it is necessary
to be clear as to what constitutes “adequate” repre-
sentation. That task is not an easy one:

Few subjects in the administration of criminal justice
are more in need of clarification than the role of the
defense lawyer in a criminal case. Not only the public
but also the legal profession itself—judges not ex-
cluded — at times manifest grave misconceptions and
uncertainties as to the defense lawyer's function,
the limits of proper conduct, and his relationship to
the client, Perhaps most important, there Is a lack
of understanding of the reasons and rationale for
certain standards of professional conduct and rules
of decorum which have evolved over centuries to
blunt the collisions between the advocates under the
adversary system. '’

Though both sides in our adversary system of justice
are equally bound by rules of law and standards of
professional ethics, it has been considered intrinsic
to the system that only one side can appeal its de-
feats on grounds of error, unprofessional or improper
conduct. ‘

Double jeopardy has always been the definitive
consideration in inhibiting appeals by the State in
criminal cases.’® A not guilty verdict does not so
readily lend itself to judicial reversal. Prosecutors,
however, are vulnerable to reversals and therefore
it is to be expected that more rigorous, cautious
and finely articulated rules of procedure and con-
duct would evolve in the sphere of prosecutorial
activity. The role of defense counsel in criminal
cases has been less sharply defined and in fact
there is widespread misunderstanding of defense
counsel’s role.

The American Bar Association cites the news
media as on¢t source of canfusion in regard to that
role. Both editorial treatment and news stories, it
says, reflect conceptual muddiness on the role and
function of defense lawyers. Sometimes lawyers
who have been performing their professional duties
properly are sharply criticized and other lawyers
have been spoken of in faudatory terms when their
performance overstepped the bounds of tolerable
conduct, Lawyers, in fact, are often guilty of recom-
mending tactics or speaking approvingly of suc-
cesses which only "...demean the entire legal
profession.”? This uncertainty over the precise
role of a defending attorney persists even though the
defense attorney is an absolutely vital figure in our
adversary system of justice.

The job of providing counsel for defendants has
continued to expand since the U.S. Supreme Court
rulings of the 1950's.® Prior to Argersinger v.
Hamlin, 457 U.S. 20 (1972), the right to appointed
counsel was applicable only to indictable offenses
which had comprised only about ten percent of the
criminal court business. In 1972, the U.S. Supreme
Court declared: "Absent a knowing and intelligent
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waiver, no person may be imprisoned for any offense

.. unless he was represented by counsel at trial.”’®
In this landmark decision the right to appointed
legal counsel was extended to anyone acc¢used of
any crime who might go to jail if convicted. The
Court's action thereby “added a potential five million
cases—a figure some five to fifteen times the exist-
ing level—to an aiready overburdened legal defense
network."2® The New Jersey Supreme Court further
affirmed the right to assigned counsel when a de-
fendant is charged with a honindictable offense.
The court ruled with respect to disorderly persons
and motor vehicle offenses: '

...as a matter of simple justice, no indigent de-
fendant should be subjected to a conviction entailing
imprisonment in fact or other consequence of magni-
tude (including the substantial loss of driving privi-
leges) without first having had due and fair oppor-
tunity to have counsel assigned without cost.?!

Not only has the mandate been extended to include
more types of offenses at more stages of the pro-
ceedings but opportunities for helping the defendant
have proliferated so that the charge of representa-
tion has become incalculably more complex.

This ruling notwithstanding, numerous examples
of injustice resuiting from lack of representation
continue to occur. New Jersey, it must be said,
scarcely bears the burden of this dereliction alone,
A recent article in The New York Times contended
that the U.S. Supreme Court guarantee of counsel
is often not met across the country.?® New Jersey
sources are understandably reticent when it comes
to a discussion of this problem but the National Legal
Aid and Defender Association cautions that;

No inquiry into the justice of a society ought to end
with an examination of its laws, as it is the process
and procedures by which these laws are implemented
which ultimately determine whether or not the scciety
is just.?®

One source said, crypttcally, that the failure to pro-
vide representation is “‘a constant problem of inde-
terminate size.” The remark was intended o convey
the fact that aithough “the failure to implement the
requirements of U.S. and state law Is ane of the most
serious problems of our present system, few statis-
tics are available to demonstrate the magnitude of
this problem, as most are of low visibility m our sys-
tem."2
While delay of representatlon is a grave matter,

curtailment of rights seems to be even more flagrant
where a minor offense is charged. There seems to be
at best sporadic defense available in such cases
and it tends to vary with the nature af the offense
and the indigency of the defendant. Although New
Jersey shares the onus of this failure with the rest
of the nation it was one of the first states to give
strong recognition to the criminal defendant's. right
to counsel:

Our state was perhaps the first to direct by legis-




lation that where an indictment has been returned
against a defendant who Is indigent he shall be en-
titled to assigned counsel without cost.?®

it is generally conceded that serious consequences
may result from convictions which do not carry a
penalty of imprisonment. The loss of one’s driver's
license, for instance, could be as calamitous as a
brief stay in jail for some individuals. Alse, many if
not most, petty offenses present complex legal and
factual issues that may not be fairly tried if not assist-
ed by counsel.?® However, “the volume of misde-
meanor cases, far greater in number than felony
prosecutions, may create an obsession for speedy
dispositions, regardless of the fairness of the re-
sult.”?? A Legal Aid attorney in New York described
the municipal proceedings as an "“atmosphere of
sheer havoc."?® Elsewhere the misdemeanor trial is
characterized by ‘‘insufficient and frequently irre-
sponsible preparation on the part of the defense, the
prosecution and the court. Everything is rush,
rush.”2?

It is difficult to gauge the exact number of unrep-
resented defendants but:

Within one northern New Jersey municipality. . .
only two percent of contesting defendants were rep-
resented by counsel during the court year 1968-69.
in a neighboring municipality attorneys reportedly
appeared with 40% of the defendants. The same
variance of two percent to 40% was found to exist
in a southern shore county.%¢

Another source of information®' shows that for the
1975-7€ court year, 95,077 summonses and 80,132
warrants were filed. During the same time period,
only 10,735 defendants charged with nonindictable
offenses were represented by assigned counsel. No
conclusion can be drawn from any of this data since
multiple factors might be at work and additional in-
formation is necessary before a meaningful intet-
pretation of the figures can be made, (for example,
one would need to know the number of defendants
who were adjudged indigent and how many defen-
dants had their own attorney). Still, what data can
be cuiled from the records raises questions. {t seems
highly unlikely that such a large discrepancy between
total cases and the number of assigned counsel can
be accounted for by privately retained counsel.
Approximately 40,000 new adult, juvenile and ap-
pellate matters were referred to the Office of the
Public Defender in the Fiscal Year 1975. In a single
county {Essex) 1,380 juveniles were referred and in
the Fiscal Year 1976, child abuse cases alone ac-
counted for 960 cases handled by the Office. It is
estimated that the overall Office caseload will in-
crease by some ten percent by 1977.32 While “the
movement to expand the availability of counsel is
powerful and irreversible,”3? recruitment of talented
- lawyers into criminal defense has lagged behind the
demand. The reasons for that are multifarious but:

...a large obstacle to making criminal defense
work more attractive as a career is the ambiguity
of the defense lawyer's role, the uncertainty sur-
rounding the standards of professional conduct ap-
plicable to its performance, and the public attitude
toward lawyars who specialize in this field.®

This endeavor to assess some of the problems that
beset defense attorneys and to develop standards
which serve to guide and clarify the function is an
attempt to lessen that uncertainty and ultimately
improve the quality of performance.

The problems involved in making defense counsel
available and ensuring the adequacy of that defense,
are inextricable from problems of requisite funding.
In the first place, the profession must be appealing
enough to attract the talented students and practi-
tioners in the field. Along with other possible rewards
the defense attorney must be able to expect material
remuneration at least comparable to what can be
anticipated in other areas of legal specialization.
Issues of quantity and quality of representation are
tied to funding issues in another way: offices that
are understaffed because of the lack of financial
support are plagued with unwieldy caseloads. Ex-
cessive workloads inevitably result in some compro-
mise of either quality or quantity or both.%5 It is often
said that public defense shouid be of the same quality
as private counsel, Implicit in that statement is the
belief that the competition for clients in private prac-
tice tends to foster adequate or better levels of per-
formance than publicly provided attorneys. Whether
or not competition on the open market has such a
beneficial effect is subject to debate. There does not
appear to be evidence that public representation is
always, or even generally, worse than private repre-
sentation.’® It is recognized however, that there is
widespread suspicion that this is the case, and this
suspicion is itseif a major problem.87

Whether privately or publicly retained, counsel is
bound to have many ties with the prosecuting office
and the court. Far from this interrelationship being
detrimental to the role of defense attorney, it is per-
haps, essential for the benefit of the client that coun-
sel maintain good relations with the bench and the
opposition.- Accused persons will pass in and out of
the courts but the personnel of which it is composed
remain and must carry on the cooperative enterprise.

...the accused's lawyer has far greater profes-
sional, economic, intellectual and other ties to the
various elernents in the court system than to his own
client. {It must be remembered that:] ... the court
system is, in very real terms a social system. The
public defender ‘lives’ with prosecutors and judges.
He deals with them week in and week out, talking
with them about cases, bargaining, perhaps socializ-
ing. His relationship to prosecutors, judges, and
other court personnel is permanent.'3

Moreover:
. . the defender plays a role (wittingly or unwitting-



ly, willingly or not) in the life of the community, and
has a relationship with the public at large; !t is naive
and unwise for a public defender office to ignore its
relations with the private bar and the public, especial-
ly since most defender offices are heavily dependent
upon state legisiatures for fiscal support. Public
relations programs should not be the sole possession
of large corporations and police departments (as
witness the effective propaganda of oil companies
and police lobbying for vastly increased expendi-
tures); defender offices should seek to enhance
their credibility with the public at large.®®
Such features of the defender's environment tend,
nevertheless, to push him or her into the role of me-
diator at some cost or threat to the purity of the com-
mitment to the client. It is not hard to understand how
the appearance of fraternization would make the
defendants uneasy, not to say cynical, toward the ad-
versary process.

It comes as no surprise to learn that legally indigent
accused are suspicious and distrustful of appointed
counsel generally, including public defenders... Many
indigent accused at least in urban areas, are often
brimming with hostility on initial contact.*?
To maintain credibility it is important for defense
counsel to recognize the continual involvement in a
struggle against forces inherent in the practice of the
profession,

Skepticism and distrust are most acute when the
counsel is a public defender. At least in the case of
privately retained counsel, the accused feels a
choice has been made. It seems natural to suppose
that detachment and lack of concern woult be more
likely to color the relationship where defense counsel
is appointed by the court. When the defender is an
employee of the state, in some cases it becomes
even more difficult for the daccused to believe that
counsel is not working with other state employees.
Put simply, defendants reason that “any two or more
persons receiving money from a common source
must have common interests.””4! Hence, it is felt that
since prosecutor and defense attorney are co-
employees, they cannot reaily fight with each other
and in fact will work together.

Another ground for distrust is the belief among
defendants that unlike a private attorney whose liveli-
hood depends upon a reputation of many victories,
the public defender ‘gets his money’ whether skillful
or inept.*? Furthermore, there persists the conviction,
not altogether fanciful, that public defenders aspire
to become prosecutors and, ultimately, judges. An
accused may feel that the defender is at pains to
coliaborate with the prosecutor in the attempt to fur-
ther his or her own career.*?

So it is often against such diffuse currents of anti-
pathy and distrust that the defense attorney under-
takes a professional role. in addition to these adversi-
ties the American Bar Association states that the
defense attorney wiil not often win if winning is de-
fined in terms of an acquittal for the accused.** New
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Jersey figures for 1973-1974, however, indicate that
in completed jury trials 41% of the indictments and
accusations resulted in acquittals with 59% of the
cases resulting in convictions. 4

Gaining acquittal is not, of course, always possible;
neither is it the only substantial help which defense
counsel may provide for the client, . :

The defense function in a criminal case is a much

broader responsiblity than courtroom advocacy; the

duties extend far beyond the courtroom in both time

and place.*8
Addressing the factual issues of the case counsel
may find, for example, that on closer inspection the
evidence does not support the crime charged. The
defendant may have had a passive or secondary role
in the crime or there may be other mitigating factors
which would support a lesser charge or some other
measure of relief for the accused. In some situations,
it may be incumbent on defense counsel to enter into
plea negotiations. Counsel may also be instrumental
in maintaining the employment of the accused while
awaiting trial and other services either directly or
through pretrial intervention.

It has been alleged that counsel is sometimes
appointed after the defendant has already spent
some time in jail. Perhaps there are cases when the
delay occurs because of the time it takes to establish
indigency. |If a defendant initially waives the right to
counsel and then reverses that decision, there can
be a delay in appointment of counsel. Whatever the
cause, the phrase ‘justice delayed is justice denied'
is not merely a cliche; in a delay much is sacrificed
in terms of adequate representation and obviously
this is a serious problem for public defenders and
their clients. The National Legal Aid and Defender
Association Recommends:

Effective representation for every eligible person

should be available either when (a) the individual is

arrested, (b) the psrson believes he is under suspi-

cion of having commitied or of participating in a

crime, or (c) the person believes that a process will

commence resulting in a foss of liberty or the imposi-
tion of a legal disability, whichever occurs earliest.*?

The New Jersey Office of the Public Defender adds to
that, “in any everi upon request.” The Argersinger
decision does nol require counsel's presence any
earlier than necessary to represent effectively the
defendant at trial: However, if basic rights.of the ac-
cused are to be protected it is of critical importance
to engage the defense at the earliest possible op-
portunity. A delay in appointing counsel of even ons
or two days could allow a number of procedural
irregularities to occur which defense counsel vight
have obviated.*® Furthermore, a brief delay is all it
takes for certain crucjal evidence to disappeat.

In many cases investigation can be effective only if it

is begun very soon after the criminal event. Persons

at the scene may then recall the presence of other

persons and characteristics identifying them which

might otherwise be forgotten. Locating witnesses




requires an immediate beginning, particularly in
areas where the population is highly mobile. A
defense attorney who enters the case early can make
that beginning himself, or he can direct the police or
investigating authorities toward exculpatory informa-
tion,

...both defense and prosecution must have enough
time before trial to make appropriaté use of tech-
niques for identifying weapons, fingerprints, or cloth-
ing or to obtaln psychiatric evaluations of the defend-
ant or a witness.*?

Moreover, counsel means advice and sagacious ad-~
vice requires a thorough understanding of the situa-
tion which cannot be gained without sufficient time to
assess the facts. If counsel is appeinted late in the
case it is unlikely there will be the requisite time.

In New Jersey there have been claims where
defendants have not been offered counsel or if of-
fered did not understand it was their right. The most
common case is where defendants waive their right
to counsel because they do not fully cornprehend the
implications of the waiver. The problems that ensue
may not appear to be defender-related though a
trained eye could recognize the problems as ones
that either would not have arisen or would have been
alleviated by expert counsel.

The prevailing opinlon of the courts today is that
since the objective is to ensure a fair trial, the need
for counsel cannot be determined by the seriousness
of the crime. The assistance of counsel Is the best
protection the criminal justice system can offer
against canviction of the innocent. Conviction of the
innocent is as much to be avoided in Municipal Court
as in the courts of general jurisdiction,

While the right to counsel is recognized as funda-
mental and the importance of counsel's early in-
volvement is generally conceded, the importance of
continuity of counsel remains to be stressed.

There are two general case processing systems
available to defender offices, namely, stage repre-
sentation and continuous representation. Stage (or
horlzantal or zone) representation involves a system
whereby each aftorney is assigned to one stage of the
criminal process and represents only those defen-
dants who pass through that stage on their way to
final case disposition. In contrast, continuous (or
vertical or one-to-one representation) provides a
defendant with only one attorney from the com-
mencement through the trial disposition and sentenc-
ing of the case. Many metropolitan public defender
offices have adopted a system of stage representa-
tlon for reasons of apparent processing efficiency
and economic feasibility,5°

It has been reported that in many, if not most
cases, one attorney is assigned to represent the ac-
cused during the initial stages and then another
counsel is assigned later in the case as in "stage
representation.”

Critics of stage representation contend that the re-

petition of effort causes inefficient case processing.
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That is, since each lawyer is contacting the case for
the first time, he must re-interview the client, More-
over, often the trial attorney is ignorant of important
aspects of the case, not having been present at the
preliminary or probable cause hearing (particularly
if the case file is slipshod or sparse): consequently,
the attorney may have to start from scratch with both
prosecution and defense witnesses and may be com-
pelled to re-search aspects of the law. Furthermore,
not only does the repetition of effort promote overall
inefficiency, but the division of labor hinders effective
representation, for it results in a lack of a unified
strategy for individual cases.5?
For example, two individual attorneys might not even
communicate with each other. Even if both attorneys
are in touch with each other, their respective methods
of operating may be quite divergent so that it is diffi-
cult for the second attorney to pick up the strands of
the initial representation and build his own case.
In addition, stage representation encourages a lack
of accotntability or responsibitity on the part of attor-
neys for particular clients. Because the attorney has
no continuing relationship with his client, he can
rationalize his errors. Furthermore, the absence of
complete responsibility for each case undermines
zealous and dedicated representation necessary in an
adversary system.

Finally, the horizontal practiue is alienating to the
lawyer and depersonalizing and disconcerting for the
client. It results in an impersonal attitude on the part
of the attorney and may result in a fack of the com-
munication requisite for defense woirk. Moreover,
defendants often feel that they have not received
adequate representation from the public defender’s
office.52
The New Jersey Defense Attorneys Interviewed

were skeptical of “stage or horizontal representa-
tion" for the above reasons. Local sources say that it
is imperative that the same person who is called in
as counsel at the first stages prepares the case,
supervises investigation, does the trial work and re-
mains all the way to the conclusion. limperative, that
Is, if the representation is to be the most effective
defense that can be achieved. The New Jersey sys-
tem has been described as a mixture of stage and
continuous representation.

Economic factors, statutory requirements and
increased indigency have accelerated demands for
Public Defender services in both adult and juvenile
programs. With sufficient financial support and ade-
quate resources the Office of the Public Defender
maintains that there can be a more rational disposi-
tion of cases. When represented by the Office, the
likelihood of a defendant receiving alternative treat-
ment is increased. For instance, instead of being
sent to jail or placed on ordinary probation, defend-
ants may be charineled into a drug program, an
alcoholic treatment program or other constructive
treatment facilities. Adjudicated juveniles may be
placed in drug and psychiatric treatment programs,
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foster homes or residential group homes. Not oniy
does such alternative treatment help to relieve the
burden on overcrowded institutions, but it represents
a substantial savings of public money. Many modarn
theorists contend that such intervention promises to
break the cycle of recidivism.

There are continued efforts to stress Municipal
Court dispasition of cases whenever possible on the
assumption that time and money are saved when
indictable matters can be handled expeditiously at
the Municipal Court level. Moreover, a defendant who
may be incarcerated is spared the unconscionable
delay that all too frequently results while awaiting
trial in a County Court. As has been noted, Municipal
Courts are already strained.

The Office of Inmate Advocacy operates under the
auspices of the Public Defender's Office. The pro-
gram is authorized by statute to represent the inter-
ests of inmates in such disputes and litigation as will,
in the discretion of the Public Defender, best ad-
vance the interests of inmates as a class on issues of
general application to them and may represent in-
mates with any principal department or ather depart-
ments of State, county or local government. The Of-
fice gives inmates of State, county or municipal
correctional and detention facilities a *.ieans of airing
complaints and legally challenging adverse condi-
tions of their confinement. It actively investigates
prison and parole practices on a statewide basis and
staff members meet regularly with administrators
responsible for negotiating fair and equitable solu-
tions to inmate problems. The Office also keeps a

check on county facilities and has negotiated the
peaceful resolution of three prison disturbances. In
Fiscal Year 1976, 2,000 matters requiring assistance
were referred to the Office of Inmate Advocacy.
Because of budget constraints the Office was able
to intervene in only 400 of the 2,000 cases. Though
modern theorists on penal reform recognize the im-
portance of acceptable channels for redress of frust-
rations and tensions, and parole revocation matters
handled by the Qffice have been escalating steadily,
the Office of Inmate*Advocacy has been writter out
of the current budget due to lack of funds. Because
of financial support from the State Law Enforcement
Planning Agency, it is continuirig to operate but its
existence remains tenuous. ,
in the face of the extensive responsibilities with
which the Public Defender's Office is charged, the
need to augment present rgsources can hardly be
disputed. The New Jersey Chief Justice wrote of the
necessity of increased support in connection with the
growing concern for speedy trials: -
...present prosecutorial staffs of lawyers in almost
every county outnumber legal Public Defenders by an
average of two to one, in some counties this imbal-
ance reaching the proportion of three to one or mote
.., bearing in mind that the defense of the indigent is
constitutionally and statutorily required, and that
there can be no trial (speedy or otherwise} without
defense...one niust anticipate that a massive attack
on this problem will necessarily involve additional fi-
nancial suppart...It may be necessary to develop...
a statutory provision with respect to personrnel and
expenses of the Public Defender on a county basis.?3

New Jersey’s Status in Comparison with the National Standards

Prosecution

New Jersey case law specifies that the prosecutor
is “the chief law enforcement official” of the county,
whose responsibility it is to detect, arrest and pro-
secute criminal offenses’ and also ‘“not merely to
convict but to see that justice is done" (State v.
Orecchio, 16 N.J. 125 (1954)) but beyond this, the
various court rules and statutes follow NAC in leaving
the responsiblities of the prosecutor largely unde-
fined, to be pieced aut by inference and the reader’s
prior knowledge of the New Jersey Law. (Court Rules
3;7-2, 2:8, 2:5, 3:13-3, 3:21, 3:4(2), 3:9(3)).

New Jersey Court Rule 1:14 includes a fairly full
statement of what the prosecutor may not do, incor-
porating in toto the ABA Disciplinary Rules. County
prosecutors in New Jersey are also subject to dis-
ciplinary censure of the ethics committee in their
county (R 1:20) which includes rules of general
application to official and professional conduct.

ABA Prosccution Standard 5.1 recommends that
the court have conirol of the trial calendar. New
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Jersey practice has been to allow court scheduling
to fall to the court clerk or the assignment judgg.

Both ABA Prosecution Standard 2.3 and NAC
Courts Standard 12.1 urge that all prosecutor's
positions be fuli-time ones. Apart from caseload
considerations, this is desirable in order to minimize
conflict of interest. The commentary to NAC Courts -
Standard 12.1 explicitly acknowledges that New
Jersey has been moving in the right direction. Sixteen
of the counties in New Jersey have full-time prosecu-
tors. Nevertheless, there remain five counties,
Cumberland, Gloucester, Salem, Sussex and Warren,
which do not. In order to meet the natioral goal,
all counties should employ full-time prosecutors,

National Advisory Commission Courts Staridard
12.1 stipulates that a person must have had at least
four years practice of law before assuming the office
of the prosecutor. N.J.S.A. 2A:158-1 exceeds that
requirement stating that the “prosecutor must have
been admitted to the practice of law in New Jersey
for at least five years,” whereas it requires an assist-
ant prosecutor merely to have been admitted to the
Bar. '




NAC Courts Standard 12.5 mandates training
courses for prosecutors prior to thel: taking office,
in-house training programs for new assistant pro-
secutors in metropolitan prosecution offices and
formal pros~cutors training courses each year for
both prosecutors and their assistants. ABA Prosecu-
tion Standard 2.6 reads:

Training programs should be establishéd within the
prosecutor's office for new personnel and for con-
tinuing education of his staff. Continuing education
programs for prosecutors should be substantially ex-
panded and public funds should be provided to enable
prosecutors to attend such programs,

White there are no standards for the education
and training of either prosecutors or assistants which
are comparable to ABA and NAC standards, the Pro-
secutor's Supervisory Section, Division of Griminal
Justice, in New Jersey issued the following informa-
tion on a recently developed training program for the
training of prosecutors and their staff:

All newly appointed Assistant Prosecutors and Deputy

Attorneys General are enrolled in the Prosecutors

Training Course which is given by the Prosecutors

Supervisory Section pursuant to SLEPA funding. This

course is a four-day intensive program that is con-

ducted in residence at a public accommodation with-

In the State of New Jersey. The course curricuium

involves all of the areas of criminal law that each

newly appointed Assistant Prosecutor or Deputy

Attorney Generai must be familiar with. The lecturers

include the most outstanding present and former

Prosecutors and Assistant Prosecutors of New Jersey

as well as’ members of the staff of the Division of

Criminal Justice. Further the Prosecutors Supervisory

Section offers an Advanced Prosecutors Training

Course funded by SLEPA which is offered to experi-

enced prosecuting attorneys in the areas of advanced

trial tactics and problems. This course is an in-
residence course given over a three-day period, and
the most outstanding criminal prosecuting and de-
fense attorneys throughout the Nation are invited to
lecture at this particular course. Further, the Pro-
secutors Supervisory Secion offers various special-
ized course for the benefit of experienced Assistant

Prosegutors and Deputy Attorneys General in the

areas of Homicide Investigation (five days), Investi-

gation of Criminal Financial Transactions —White

Collar Crime and Official Corruption {ten days) and

the Investigation of Child Abuse Cases (three days).

Also, the Prosecutors Supervisory Section has con-

ducted extremely worthwhile educational programs

during the past two annual conventions of the County

Prosecutors Association of New Jersey involving

such Important topics as the investigation of rape and

ather sex crimes, organized criminal activity, relation-
ship with press, etc. Assistant Prosecutors attend
various courses conducted by the New Jersey State

Police Training Bureau at Sea Girt in such areas as

organized crime, narcotics and sex crimes.

- Recommendations on discretion from the 1976
Prosecutor's Convention® detail various considera-
tions which legitimately bear on a decision whether to
prosecute. They are in agreement with ABA. The
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latter differs primarily in making it explicit that the
prosecution should be informed about and give con-
sideration to whatever facilities and programs there
are for noncriminal disposition and that the prosecu-
tor should give no weight to the personal or political
advantages or disadvantages which might be reaped
from one decision or the ather. More controversially,
it specifies that the prosecutor should not take into
consideration a tendency of juries not to convict per-
sons accused of certain types of offenses.

The National Advisory Commission differs from
ABA and Serious Crime: A Criminal Justice Strategy
in ways which show its heavy utilitarian bias. 1t says
that an accused should be

screened out of the criminal justice system when the

benefits to be derived from prosecution or diversion

(sic) would be outweighed by the costs of such

action. (NAC Courts Standard 1.1).

It does not face a crucial philosophical question for
this approach, namely, whether some ‘“benefit” is
derived from the sheer fact that, say, someone who
rapes or tortures for kicks is forced to suffer. Speci-
fically, NAC Courts Standard 1.1 lists the following as
factors to be weighed in a decision to prosecute: the
impact of prosecution on the accused and his or her
family, especially in terms of financial hardship or
disruption of family; the possible effects of further
proceedings on potential offenders other than the
accused; the possible effects on the accused, for
example, confirming him or her in a criminal career;
and the “direct cost of prosecution, in terms of
prosecutorial time, court time and other factors.”
None of these is mentioned by ABA or the New
Jersey Prosecutor's Convention recommendation.

The American Bar Association Prosecution. Stan-
dard 2.4 states that prosecutors should have the
necessary ‘‘resources” for the effective operation of
their office. NAC Courts Standard 12.8, “iowever,
specifies that:

The prosecutor's office should have a file control sys-

tem capable of locating any case file in not more than

30 minutes after demand, and a statistical system,

either automated or manual, sufficient to permit the

prosecutor to evaluate and monitor the performance

of his office.
New Jersey falls short of this standard. Some prose-
cutors have indicated that they have serious difficulty
in locating files. Several have expressed the convic-
tion that automated or semi-automated filing systems
would carry them a long way toward compliance with
NAC standard.

Both ABA Prosecution Standard 2.5 and NAC

Courts Standard 12.7 and 12.4 requires that each’

prosecutorial office produce a detailed manual of

policies and office procedures for internal distribution.

New Jersey requires no such manual and is thus not
in compliance with the national standards. Presum-
ably one such manua’! could be produced for the
state, with provision for certain details to be decided
upon county by county. Such-a manual would help




“assure the maximum practicable uniformity” and
“eliminate undesirable discrepancies in law enforce-
ment policies’” (NAC Courts Standard 12.4(2)).

NAC Courts Standard 12.9 stipulates that the pro-
secutor ‘“should establish regular communications
with correcticnal agencies for the purpose of deter-

. mining the effect of his practices upon correctional

programs.” New Jersey falls short of the NAC stan-
dard in that many prosecutors have noted that they
have little or no communication with corrections.
Indeed, some have stated that they have no notion
as to how or to what extert their actions react with
those of other agencies. It has been claimed for
example that an assistant prosecutor who recom-
mends a given sentence is seldom informed as to
how the parole system is likely to deal with an of-
fender who is so sentenced.

NAC Courts Standard 4.11 addresses the question
of priority case scheduling. The New Jersey prosecu-
tors issued resolutions on priorities at the 1976 Pros-
ecutor’'s Conference which recognize that the limit-
ation of resources compel prosecutors to make
choices and that such choices should reflect prin-
ciples rather than whims. They urge that prosecutor-
jal resources be devoted primarily (but not exclu-
sively) to “impact crimes.” Impact crimes are,
roughly, those crimes which involve the most seri-
ous intrusions upon individual freedoms, including
serious crimes against the person and breaking and
entering of a dwelling. The statement also urges
the review of criminal laws in Mew Jersey with the
possibility of retaining only serious offenses within
its purview.

Because the hiring and keeping of competent
assistants is a major problem for the office of the
prosecutor, tenure has been discussed as a possible
solution. The NAC Courts Standard 12.2 Commentary
says. that “job security, such as that which would
be provided by making the position of assistant pros-
ecutor a civil service position or its. equivalent,
might facilitate the hiring of qualified young lawyers.”
However, the commentary goes on to state that the
freedom of action in office management is necessary
to assemble a qualified staff. The Commission con-
cluded that the prasecutor must retain the authority
to replace less than satisfactory assistants. Tenure
is, nevertheless, a subject that New Jersey legis-
lators may wish to consider.

Defense

The ABA and NAC have developed standards and
goals for the effective implementation of defense
services for the poor and indigent. ABA Defense
Services Standard 1.1 and NAC Courts Standard 13.1
state that one objective of the Bar be that of enstring
the provision of competent counsel to all persons
who need representation in criminal proceedings.
The NAC, however, expands the responsibility of
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representation, upon request, beginning at the time
the individual is either arrested or requested to parti-
cipate in an investigation. ‘Representation should
continue during trial court proceedings and through
the exhaustion of all avenues of relief from convic-
tion. NL.J.S.A. 2A:138A-9 provides for defense ser-
vices through either the professional staff of the ..
Public Defender's Office or pool attorneys selected
from the private Bar.

N.J.S.A. 2A:158A-2 defines indigency as not hav-
ing the present financial ability to secure competent
legal representation and to provide all other neces-
sary expenses of representation, Partial payment is
required where a defendant has the means to meet
some part of the costs of services (N.J.S.A. 2A:158A-
14). A person claiming indigency is required to fill
out the appropriate form prescribed by the Adminis-
trative Director of the Court, The public defender has
the power to investigate the defendant's financial
status and to determine indigency (N.J.S.A. 2A:158A-
14).

N.J.S.A. 2A:158A-5 states that the. Office of the
Public Defender provide legal representation for any
indigent formally charged with an indictable offense.
The Public Defender’'s jurisdiction has been enlarged
to provide legal representaticn for any person
charged with a disorderly persons offense or a vio-
lation of -any law, ordinance or regulation of ‘a penal
nature where there is a likelihcod that the person so -
charged if convicted, will be subject to imprisonment
or, in the opinion of the court, asy other consequence
of magnitude {(N.J.S.A. 2A:158A-5.2). The Office has
also been given the jurisdiction to provide legal re-
presentation for any person on parole from a State
correctional institution or otherwise under parole
supervision who is charged with violation of parole
(N.J.S.A. 2A:168-5-1). '

New Jersey requires referral to the Office of the
Public Defender as early in the proceedings as possi-
ble and whenever practicable before arraignment.
N.J.S.A. 2A:158A-4 requires provisional representa-
tion in the event that a final determination of-indi-
gency has not been made. Substantial cause must be
shown if a lawyer requests to leave a case and with-
drawal is only permitted by leave of the court (State v.
Lowry, 49 N.J. 476 (1967)). Services of the Office of

the Public Defenider are to be rendered before County .

Courts of New Jersey, Juvenile and Domestic Rela-
tions Courts, the State Parole Board, institutional
paroling ‘authorities, Municipal Courts, ~Appellate
Courts and appeals to Federal Courts (N.J.S.A.
2A:158A-5; Court Rule 3:22-6(a) and.(b); Court Rule
3:27-1.2). o
When a person is taken into custody or otherwise

deprived of freedom, he should immediately be "

warned of his right to the assistance of a lawyer.
This warning should be followed at the earliest
opportunity by the formal offer of counsel preferably
by a lawyer, but if that is not feasible, by a judge or




magistrate (ABA Defense Services Standard 5.1 and
NAC Courts Standard 13.3). ABA spells out the fact
that the offer should be made in words that are easily
understood and stated expressly that one who is un-
able to pay for adequate representation is entitled to
have it provided without cost (ABA Defense Services
Standard 7.1).

Both standards stats that if the defendant refuses
the offer of counsel, it must be clear that he or she
has the power to make this choice intelligently. if
age, mental capacity, experience, the nature or com-
plexity of the case, or any other factor seem to
hamper the ability to decide to waive this right, coun-
sel should stilf be provided (ABA Defense Services
Standard 7.2, NAC Courts Standard 13.3). However,
if a waiver is accepted it must be in writing and done
after the accused has met with counsel at least once.
The right to a lawyer must be repeatedly offered
throughout all subsequent stages of proceedings at
which the defendant appears without counsel (ABA
Defense Services Standard 7.3).

Court Rule 3:4-2 requires that the defendant af-
firmatively and with understanding of the waiver of
his or her right state the intention to proceed without
counsel or the case is referred to the Office of the
Public Defender. New Jersey does not require that an
accused consult with a tawyer at least once and a
lawyer is not provided for that purpose. The rule does
not appear to require that the waiver be in writing.
However, it is clear that once refused, counsel shouid
be reoffered at all subsequent stages of the proceed-

~ings (State v. Jenks, 32 N.J. 109 (1860)).

ABA Defense Services Standard 1.2 recommends
that counsel be provided in.a systematic manner,
according to a plan employing a defender or assighed
counsel system or a combination thereof. The local
jurisdiction should choose a method of providing
counsel which is suited to its needs from the full
range-of systems (ABA Defense Services Standard
1.3). NAG Courts Standard 13.6 leaves the adminis-
tration and organization of defender services open to
either local, regional or statewide control. However,
it does state that defender services should be organi-
zed and administered in a manner consistent with
the needs of the local jurisdiction. The standard
further suggests that financing of defender services be
provided by the state. New Jersey differs from the
ABA standard in that N.J.S.A. 2A:158A-1 et. seq.
provides a state system for the defense of indigents.
The New Jersey system is more consistent with NAC
Court Standard 13.6 which requires only recognition
of jocal needs within a unified system.

In adopting plans for the selection and supervision
of assistant or deputy public defenders, the ABA and
NAC wanted to ensure the integrity of the relation-
ship between lawyer and client (See ABA Defense
. Services Standard 1.4 and NAC Courts Standard
13.8). Accordingly, they recommend the public de-
fender be as independent as possible, free from polit-
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ical influence to the same extent as lawyers in private
practice. Both studies recommend establishment of
independent boards to select and supervise assistant
and deputy public defenders.

N.J.S.A. 2A:158A-12 provides for the attorney-
client privilege. N.J.S.A. 2A:15A-11 states that the
duty of the lawyer is the same as if privately em-
ployed. The Public Defender is appointed by the Gov-
ernor, with the advice and consent of the Senate, for
a five year term (N.J.S.A. 2A:158-4). According to
N.J.S.A. 2A:158A-3, control of the Office of the Public
Defender or assigned counsel is not provided by a
board of trustees but is within the Department of
the Public Advocate, which has no control over the
Office. Attorneys in the Office of the Public Defender
are required to adhere to the standards and level of
performance established by the New Jersey Supreme
Court (N.J.S.A.2A:158A-13). Judicial supervision

- over the public defender and assigned counsel

appears to be no greater than lawyers in private prac-
tice. '

The ABA and NAC require supporting services for
attorneys to provide adequate defense (See ABA
Defense Services Sandard 1.5, NAC Courts Standard
18.14), Supporting services should include not only
those services and facilities needed for an effective
defense at trial but also those that are required for
effective defense participation in every phase of the
process, including investigation, determinations of
pretrial release, competence to stand trial, appropri-
ate social services and disposition following convic-
tion. N.J.S.A. 2A:158A-5 recommends all necessary
services and facilities of representation (including
investigation and other preparation) be provided in
all cases. According to State v. Ryan, 133 N.J. Super.
1 {Somerset County Ct., 1975), an indigent defendant
is -entitled to the services of an expert without cost
when such services are necessary for an adequate
defense.

ABA Defense Services Standard 2.1 and NAC
Courts Standard 13.5 provide for a method of deliver-
ing defense services and distributing assignments to

attorneys. The ABA recommends that except where
there is need for immediate assignment for temporary
representation, assignments should not be made to
lawyers merely because they happen to be present in
court at the time the assignment is made. A lawyer
should never be assigned for reasons personal to the
person making the assignments. If the volume of
assignments is substantial, the plan should be admin-
istered by a competent staff able to advise and assist
assigned counsel. The NAC provides for a full-time
public defender system and a coordinated assigned
counsel system involving substantial participation of
the private Bar. The public defender office should
have responsibility for compiling and maintaining a
panel of attorneys from which a trial judge may
appoint an attorney to a particular defendant. The
trial court should have the right to add to the pane!
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of attorneys not placed on it by the public defender.
In New Jersey the Public Defender divides the case
workload of the Office between the professional staff
and the trial pool or pools which are available to serve
as counsel on a case basis as needed (N.J.S.A. 2A:
158A-9; 2A:158A-7 (c-€)).

ABA Defense Services Standard 3.2 and NAC
Courts Standard 13.7 agree that the Office of the
Public Defender should be staffed with fuill-time per-
sonnel. NAC attempts to establish a salary relation-
ship by providing the public defender with compensa-
tion at a rate not less than that of the presiding judge
of the trial court of general jurisdiction. The ABA rec-
ommends a method of compensation for assigned
counsel where such compensation would be deter-
mined by the court within specified statutory limits.

N.J.S.A, 2A:158A-4-6, provides for the salaries of
the Public Defender, the deputies and assistant
public defenders. The salary levels are established
by the Public Defender (N.J.S.A. 2A:158A-6), pool
attorneys are paid on a case basis and assigned

counsel are compensated for their expenses (N.J.S.A.

2A:158A-7 (d)).

ABA Deferise Services Standard 3.3 and NAC
Courts Standard 13.13 suggest the Public Defender's
Office should be located in a place convenient to the
courts and within the neighborhood from which the
clients originate. Furthermore, the public defender
should be furnished with a library of sufficient size.
In the interest of good community relations, the NAC
states the public defender should be sensitive to all
of the problems of his or her client community. In
‘New Jersey the Office of the Public Defender is
headquartered in Trenton and has 18 field offices,
including an appellate section in East Orange. The

headquarters section is composed of the Public De-
fender and two assistant public defenders who han-
dle liaison work in the Northern and Southern Re-
gions of the State and supervise the statewide juve-
nile program as well as the Appeals Section and a
pilot Municipal Court program. The present comple- ..
ment of the Office is 166 trial attorneys, 33 appellate
attorneys, 138 investigators and pools of private
attorneys maintained to participate on a case basis
as directed. by statute, This practice of maintaining
private attorneys ensures interest in the adminis-
tration of criminal law and expert assistance. where
required and enables the Public Defender to avoid
conflicts of interest where multiple defendants are
involved. In-accordance with the terms of Whe Public
Defender Act,®® a schedule of rates for pool attorneys
has been established. The Public. Defender formu-
lates overall policy and directs the program’s admin-
istration. The regional offices cover areas compara-
ble to the jurisdictions of Superior Court assignment
judges and are responsible for supervising case-
loads, maintaining the volunteer attorney pools and
supervising reports of cases received and their dis-
position to headquarters, Assistant Deputy Public
Defenders are assigned to a region on the basis of
caseload and the number of criminal court judges in
each county. In addition to the aforementioned du-
ties, the staff attorneys make court appearances at
night, interview witnesses,  visit defendants at the
various institutions and render emergency assistance
in court. The Appeals Section handles ali matters of
an-appellate nature arising in the regional offices and
also acts as a clearinghouse, furnishing data on new
court decisions and new statutory regulations to all
staff members. ,

Commentary

In developing standards for the prosecution. and
defense, the Advisory Committee attempted to reach
a compromise position: between too little and too
much detail. A considerable body of case law has
evolved to define the role of the prosecutor. This
is'much less true of the defense counsel’s role, but
both: advocates are governed by the basic profes-
sional rules of ethics and propriety. On the one hand
members felt it would be remiss to settle for a stan-
dard stating only that each advocate was bound by
the ethical canons and rules of the profession. On
the other hand, it is doubtful that an exhaustive list
of prescriptive rules and recommendations to govern
the “activities of defense and prosecution would be
gither feasible or desirable.

The recommendations herein represent an attempt

. to reach a middle ground between the two extremes.

In view of the influence and authority wielded by
the prosecutor and the incontestable significance
of the defense attorney, it was deemed worthwhile
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to spell out and, in.some instances, even underscore
legislative mandates, the requirements, responsibili-
ties, duties and expectations of each position. As’
might be expected, those standards which embodied
some departure from either national standards or
local practice eI|C|ted the most energetic extchange
of views. ~

Prosecution

“Prosecutor” -in this report refers to all prosecut-
ing authorities except Municipal Court prosecutors.
The Committee concurred on the matter of salary
parity between full-time judges and full-time prosecu-
tors. In Standard 5.2 entitled "Assuring High Stan-
dards of Professional Skill" the prosecutor has at
least as much- authority and responsibility as a judge -
and that equality should be reflected in comparable
qualifications as well as in salary.

A standard recommending the requlrement of ten

1



years prior experience in the practice of law was
the outcome of the Committee’s discussion. Such a
requirement exceeds N.J.S.A. 2A:158-1, which re-
guires five years prior experience. While there was
some discussion of the pros and cons of such a re-
quirement, the Committee ultimately decided that the
advantage, other things being equal, of the added
maturity and experience encouraged by such a re-
guirement outweighed possible disadvantages.

The area of concern which generated the most
intense discussion had to do with the prosecutor’s
investigative role. More specifically the debate cen-

" tered on whether or not the prosecutor should have
the power to subpoena witnesses. There were strong
sentiments in favor of wording the standard so that
it stated that the power to issue subpoenas would

- remain with the court but the prosecutor could apply
- to the court in much the same manner as for search
warrants, Bringing someone in for guestioning, in-
dependent of the grand jury, is a serious matter
and subject to abuse. To subpoena someone to ap-
pear for questioning is a seizure and as such pre-
sents Fourth Amendment prohlems. Whereas sub-
poena power without the intervening application
would be more efficient, those opposing this stan-
dard:held that inefficiency was to be preferred over
the possibie risk to people's rights. Just as a judicial
decision is needed to issue a subpoena to search
someone's house in derogation of the Fourth Amend-
ment, the argument continued, so a similar check
should be obtained before anyone can be ordered
to appear for questioning. Opposing that suggestion
was the claim that such a procedure would be pro-
hibitively inefficient, especially in a large county
prosecutor's cifice. Arguing in favor of giving the
prosecutor the power of an in-house subpoena, in-
- dependent of the grand jury, were those who claimed
that anything short of that inhibited the investigative
process. Since the prosecutor is expressly charged
by statute with the responsibility for detection,
investigation, as well as arrest and conviction of
criminals, that duty should not be thwarted. It was
concluded that if the standard limiting the function
of the grand jury is enacted, then many of the powers
and obligations of the grand jury would fall to the
prosecutor’s office, in which case it would be impera-
tive that the prosecutor have subpoena power.

The subject of the prosecutor’s role in sentencing
inspired spirited exchange. The American Bar Asso-
ciation gave weighty reasons for not permitting the
prosecutor to make recommendations concerning
sentencing. In brief, the ABA argues that in highly
‘publicized cases where the prosecutor's position is
made known, the judge might be put.in a difficult
position. A great deal of political pressure might be
braught to bear on the judge whereby he would feel a
need to justify his stand to the public, Some felt that
though the prosecutor might not take a position in
every case, a recommendation from the prosecutor
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should certainly not be precluded. It was generally
agreed that the judge would hear the prosecutor's
statement as to the gravity of the situation. The Com-
mittee also decided the standard should express
that the prosecutor is invited to report the State’s
position and comment in general terms on the facts
that support suth a position, but that he would not
ordinarily make recommendations.

A county prosecutor "within the orbit of his dis-
cretion inevitably has various choices of action and
even of inaction” (State v. Winne, 12 N.J. 1953,
175). This broad prosecutorial discretion is funda-
mental to the office and ''no rigid code of conduct
is possible” or desirable. However, in keeping with
the Committee’s desire to structure and make more
uniform other discretionary decisions, members
agreed the decision to charge might be facilitated by
the use of guidelines. To that purpose the Committee
accepts the guidelines issued by the County Prosecu-
tors Organization:

A prosecutor may in some circumstances and for
good cause consistent with the public interest de-
cline to prosecute notwithstanding that evidence may
exist which would support a conviction. A prosecu-
tor may decline to prosecute an offense if, having
regard to the nature of the conduct charged and the
attendant circumstances he finds that the defen-
dant's conduct:

a. Was within customary license or tolerance,
neither expressly negated by the person whose
interest was infringed nor inconsistent with
the purpose of the law defining the offense;

b. Did not actually cause or threaten the harm or
evil sought to be prevented by the law defining
the offense or did so only to an extent too trivial
to warrant the condemnation of conviction; or

c. Presents such other extenuations that it cannot
reasonably be regarded as envisaged by the
Legislature in forbidding the offense.

Among the factors which a prosecutor may properly
consider in exercising his discretion are:

a. The prosecutor's reasonable doubt that the

accused is in fact guilty;

b. The extent of harm caused by the offense;

c. The disproportion of the authorized punishment
in relation to the particular offense or the of-
fender;

Possible improper motives of a complainant;

e. The prolonged nonenforcement of a statute,

with community acquiescence;

The reluctance of the victim to testify;

g. Cooperation of the accused in the apprehen-
sion or conviction of others;

h. Availability and likelihood of prosecution by
another jurisdiction.

o

=

New Jersey has a history of commendable con-
cern for prosecutorial quality and performance. [t
was in this tradition that the Committee adopted the
remaining standards which are geared to fostering
the highest level of professionalism.




Defense

Standards addressed to matters of propriety and
ethical considerations apply to both private and
public counsel. in the development of defense stan-
dards the Advisory Committee took its lead from the
National Advisory Commission and focused on de-
fense services which are publicly financed since
public representation is a significant part of all de-
fense services. Most importantly perhaps, is the fact
that considerations of finance and resources for
public defense so fundamentally affect the fairness
of the entire system. If public defenders are under-
paid, and their offices understaffed and inadequately
equipped, then discriminatory justice inevitably
results. in short, the rich then can afford a quality
of justice not available to the poor.

Whereas the Committee recognized the difficuities
in quantifying workloads for public defenders, the
attempt ought to be made to set caseload limits.
The National Advisory Commission recommends the
following:

The caseload 'of a public defender office should not
exceed the following: felonies per attorney per year:
not more than 150; misdemeanors (excluding traffic)
per attorney per year: not more than 400; juvenile
court cases per attorney per year: not more than 200;
Mental Health Act cases per attorney per year: not
more than 200; and appeals per attorney per year:
not more than 25.

New Jersey public defenders currently handie ap-
proximately 190 high misdemeanor cases per year.
Clearly the nobiest ideals of justice will be wanting
if representation bears the stress of excessive work-
loads. The need to augment present resources and
staff is apparent. Along these lines, members urged
that staff be adequate to reduce individual case-
loads to something approximating the NAC recom-
mendation.

Although there was ready agreement among Com-
mittee members that salaries for public defenders
must be sufficient to attract competent and talented
lawyers, it could not be decided upon an exact figure
which would suffice. After considering various pos-

sible analogues to the defender service it was de-
cided to recommend that salaries for public defend- .
ers and staff should be commensurate with the
responsibilities of the office and comparable to the
remuneration received by those in private practice.
The education and training of public defenders
was thought to be of vital importance. In order to
ensure that public defenders and :their assistants
evidence the highest professional competence it was
proposed that attendance be mandatory for all newly
appointed defenders and assistants.. Training pro-
grams for other new personnel and for the continuing
education of the staff was also suggested. The sub-
ject of legal referrals elicited a lengthy discussion
because it has come to light that arrangements -
with lay intermediaries have sometimes been made.-
The American Bar ~Association  specifically - con-
sidered- the undesirable consequences of such ar-

rangements and the Committee agreed with the

statement that the: “payment of compensation by
a lawyer to another for referring a case violates the
canons. . . and where any commission is paid to a
law enforcement officer for the referral of cases
or other henefits. . . there is the highly undesirable
temptation to the officer to make arrests or have
his evaluation of probable cause infiuenced by his
desire to obtain compensation from the Iawyer to
whom the case is referred.”

As to recommendations regarding relations with
the client, several questions surfaced. If there is
a disagreement between the lawyer and his client,
what is to be done? Members felt that it is important
to state an affirmative duty to comply with all reason-
able requests of the client. That raises the question
however, of who decides in doubtful cases whether
or not a request is in fact reasonable. The statement
that a defense attorney should consent to all reason-
able requests of the client was written into the stan-
dard. The Committee agreed, however, that prior to
the question of who decides “reasonableness” it
is of the utmost importance to have a complete
record of any disputes for the arbitration of such .
disputes.
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COURT ORGANIZATION

introduction

A key to efficient administration of justice is the
manner in which the court system is organized. The
organizational structure, methods of financing and
personnel are interrelated factors affecting the qual-
ity of justice in the courts and a change or problem
with one of these has an effect on the others.

The New Jersey court system is organized into
four levels. At the top is the Supreme Court which
serves primarily as the State’s highest Appellate
Court. At the second level is the State Superior
Court which functions both as an intermediate court
of appeals and a trial court. County trial courts make
up the third level and include County Courts, County
District Courts and Juvenile and Domestic Relations
Courts. Municipal trial courts and Surrogate’s Courts
for administering probate compose the fourth tier of
the court system. The manner in which these courts
are organized has resulted in overlapping legal juris-
dictions and fragmentation of administrative control
and financial responsibility.

Overlapping jurisdiction occurs because courts

at the State, county and municipal level have juris-
diction, in many areas, over the same cases, The
authority of the Chief Justice to administer the judi-
cial system is limited by his control over court

financing. Responsibility for court financing is divided

among State, county and municipal governments.

The Chief Justice has direct financial control over -

only part of the Superior and County Gourt costs
while the counties must assume the balance. Mu-
nicipalities pay all of the municipal court expenses,
Financing at the county and municipal levels has
resulted in variations in. the quality and quantity of

court personnel and thus the productivity of the -

courts.

The prevailing trend in court administration philos-
ophy is that the above problems can be eliminated by
creating a fully unified State funded court system.*

The resuit would be a three tiered court system with’

a Supreme Court, Superior Appellate Court and a
Superior Trial Court, with all court costs assumed
by the State. :

Problem Assessment

Although this report Is primarily concerned with
problems of the criminal courts, it should be noted
that the discussion is also applicable to civil courts.
Often the inability of the courts to process civil cases
expeditiously and effectively results in individuals
bypassing the judicial system to correct their prob-
lems. Thus civil problems may become criminal
problems,

The structure of the court system in New Jersey
results in several courts having concurrent or over-
lapping jurisdictions over the same types of legai
matters. The Superior Court Law Division and County
Courts have concurrent criminal jurisdictions while
their jurisdictions in several civil law areas are dis-
similar.. There is a waste of court, attorney and
litigant time when the determination of which court
has jurisdiction over a particular case results in
filings in two or more courts. The difference in juris-
diction, which is based in the constitution and
statutes, adds to the complexity of court rules and
record keeping. Added complexity and duplication in-
crease public and private costs of litigation when
attorneys and judges must review more statutes

* Except for Surrogate's Courts.

Relarences for this chapler appoar on page 126,
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and court rules than are necessary. The work of the
court clerks is made more complicated since they
must keep separate files, dockets and indices for
Superior and County Courts.

The Superior Court Law Division and County
Courts ‘also have concurrent jurisdiction with Mu-
nicipal Courts in the adjudication of non-indictable
offenses ‘and in initial proceedings of indictable
fenses. The latter include issuance of warrants and
summeoens, first appearances and probable cat:se
hearings.?

During the 1973-1974 court calendar year, 52, 206
indictable complaints were referred by Municipal
Courts to the county prosecutor for further action.
Other complaints totaling 12,942 were referred by

Municipal Courts to Juvenile and Domestic Rela- :
tions Courts during that court year.?2 The referral '

of a case from one court to another with the resulting
duplication of filing, grand jury proceedings and
initial court appearances of defendants adds to the
cost of criminal processing. There is some question
as to whether Municipal Courts have adequate staff
and resources o handle the initial phases of pro-
cessing indictable offenses.

Recognition of inadequacies of minor courts led

of-




to the right to appeal through trials de novo* in higher
courts of original jurisdiction.® Appeals from Mu-
nicipal Courts in New Jersey result in either a trial
de novo or a trial de novo with the record:of the mu-
nicipal proceeding in County Courts. During the
11973-1974 court year, the County Courts disposed
of 8,331 appeals from Municipal Courts involving
criminal and quasi-criminal cases.*
Trials: de novo have three major negative impacts
on the court system: two trials for the same offense
~ wastes court resources; the increased County Court
caseload adds to backlog and delay in processing
cases; and improvement in the quality of justice in
Municipal Court is prevented. The NAC states that
the trial de novo system

... precludes effective review and monitoring of
the work and decisions of the lower courts by ap-
pellate tribunals, and enabies judges of the lower
courts, unlike their general jurisdiction judicial coun-
terparts, to operate with improper procedures and
under erroneous assumptions of the substantive law.
A recent comprehensive study of the jower courts in
the Boston area pinpointed the trial de novo as
possibly the most damaging influence on justice in
the courts of [imited criminal jurisdiction.®

A further waste of resources occurs when trial de
novo decisions are appealed from County Court to
the Superior Court Appellate Division.

The jurisdiction of the courts over family matters
is fragmented between the Juvenile and Domestic
Relations Courts, the Matrimonial part of the Supe-
rior Court Chancery Division, County Courts and Mu-
nicipal Courts. Fragmentation results when each
court decides only a limited part of a legal issue
‘which affects a family without recognizing the inter-
dependence of matters such as support, custody,
divorce, visitation and welfare of children with dis-
position of juveniles adjudicated delinquent or in
need of supervision.

A waste of resources, confusion and lack of coor-
dination are some of the major effects of this dupli-
cation. Each court maintains its own records, files,
staffs and actions. Records in one court relating
to one aspect of a family which may have a bearing
on an action in another court may not be trans-
ferred, thus limiting effective decision-making.®

Resources are also wasted hy trial de novo ap-
peals from Juvenile and Domestic Relations Courts
to the Superior Court Chancery Division. As in trial
de novo appeals from Municipal Courts, effective
review and monitoring of decisions and procedures
in-Juvenile and Domestic Relations Courts is pre-
vented. A Judge of the Superior Court of New Jersey
recently stated that:

The court system encourages an unusual type of
forum shopping. it is possible now, under our present
system, for a litigant to first make a trial run for sup-

*Trial de novo s translated as “appeal by new trial.”
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port, custody or visitation in the Domastic Relations
Court and if dissatisfied, start a Superior Court action
and in many cases if not most, get a completely in-
dependent, de novo hearing on the theory that the
domestic relations order is not binding nor res ad-
judicata nor even evidential in the Superior Court
action.

There is little uniformity on this question in this State.
Some matrimonial judges reportedly consider it in-
appropriate to review domestic relations support
orders, at least on a pendente lite basis. Many others
will provide a de novo hearing regardless of a prior
domestic relations order, Very often there may be a
domestic relations proceeding in one county and a
matrimonial proceeding in another, both of which
persist independently of each other. It should come
as no surprise that on too many occasions there are
two support orders in effect at the same time.”

As a result of the fragmentation of jurisdiction
over family problems, no one court considers and
resolves family problems as a whole. The court sys-
tem, therefore, may ignore the interrelationship of
juvenile delinquency, child abuse, the broken home,
the troubled family, financial problems of the family,
need for supervision of the juvenile, more than one
child exhibiting antisocial behavior in a. family and
other factors.® In its 1972 report the New Jersey
Family Court Study Commission found the following
argument by a New York University professor of law
most persuasive:

During the last thirty years there has been increas-
ing recognition that courts have the opportunity, if
not the duty, to render affirmative and constructive
assistance to families in difficuity. Recent advances
in the behavioral and social sciences have made it
obvious that law will be inefficacious, or even de-
structive, if the courts ignore the consequences of
their decisions and neglect the social, economic
and human aspects of complex problems. Moreover,
conicern has been increasing about-the social and
economic cost of family breakdown and its traumatic
impact upon members of the family and the com-
munity. Broken homes spawn juvenile delinquency.
They also affect mental and physical health pro-
ducing tensions and neuroses that are reflected in
school, industry and business.

...The ideal family court, which has not as yet been
established in this country, would have comprehen-
sive and integrated jurisdiction over all or most family
problems, employ a professional staff of psychia-
trists, psychologists, case workers, marriage coun-
selors and probation officers, and be committed to
the philosophy that its function was to act in the best
interests of the family and society. Delinquency,
marital difficulties, support problems, and the fike,
are interrelated and may be facets of a larger family
problem. The family court, therefore, should be
sociologically oriented, where possible nonpunitive,
and should attempt to focus on the overall family
problem. Unfortunately, the establishment of an
ideal family court, or sometimes any form of a family




court, has been stymied by the conservatism of the
bar or by courts that refuse to relinquish certain
areas of their jurisdiction to a family court.®

Case scheduling conflicts is another problem
which has resulted from the overlapping jurisdictions
of the Superior, County, Juvenile and Domestic
Relations, County District and Municipal Courts. The
existence of separate and uncoordinated - filing,

Summary of Expenditures for the New Jersey Courts

Table 1

docketing and scheduling systems in these courts

frequently results in an attornéy being scheduled
to appear in two different courts at the same time,
Unless the attorney is required to notify the courts
of the conflict significantly in advance of the ap-
pearance, a last minute continuance of the case to
a future date will be requested. Numerous reap-
pearances precipitated by continuances result in a

State, County and Municipal

1973
OTHER
EXPENDITURES BY THE STATE SALARIES EXPENSES TOTAL
Court Operations
Supreme Court $ 742,256 $ 161,256 $ 903,512
Superior Court 6,839,300 476,930 7,316,236
TOTAL $ 7,581,562 $ 638,186 $.8,219,748
Court Support Services 2,969,036 944,619 3,913,655
Court Administration 772,569 145,495 , 918,064
TOTAL '$11,323,167 $1,728,300 $13,051,467
State Aid to Counties
County Court Judges Salaries (40%) $ 1,309,372 $ - $ 1,309,372
Per Diem: Assignment of Judges
to Superior Court Outside
their Counties 13,669 — 12,669
Expenses in Connection with
the Disposition of Cases
Transferred from Other
Counties (50%) 10,080 10,050
TOTAL $12,646,208 $1,738,350 $14,384,558
EXPENDITURES BY THE COUNTIES , ‘
County Courts and Law Division $18,619,963 $1,742,003 $20,361,966
Superior Court ‘
District Courts 4,608,674 241,504 4,850,178
Juvenile and Dom. Rei. Courts 2,079,998 - 304,705 2,384,703
Other Related Units:
Jury Commissioners 560,375 2,719,480 3,279,855
Surrogate 2,160,463 208,603 2,369,066
Probation Departments 13,892,794 1,180,652 15,073,446
Law Library 108,558 204,712 313,270
TOTAL $42,030,825 $6,601,659 $48,632,484
Less:
State Aid to the Counties 1,323,041 . 10,050 1,333,091
NET $40,707,784 $6,591,609 $47,299,393
EXPENDITURES BY THE MUNICIPALITIES 9,265,386 1,453,207 10,718,593
GRAND TOTAL $62,619,378 $9,783,166 $72,402,544
GRAND TOTAL IN PRIOR YEAR $53,598,787 $8,559,994 $62,158,781

Sources: Fiscal Tables B, D, E, F, and G; and Administrative Office of the Courts, Annual R

Courts, 1973-1874, p. 225.

* State Data is for the Fiscal Year Ended June 30, 1874. County and Municipal Data is for theé Calendar Year 1973.
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waste of wiiness, litigant, court, prosecution and

" defense attorney time and resources.

Another problem which results from the present
sfructure of the courts is the lack of specialization
of judges. Currently judges in many courts are not
able to congentrate their work in areas of law where
they are best suited by interest and experience.
Several sources indicate that the court system should
be structured in-a manner that would increase spe-
cialization in order to provide greater efficiency
and quality of justice.’ Specialization should be
tempered with periodic rotation to other areas to
avoid “judcial tunnel vision.”

Fragmentation in the New Jersey court system
is not only characterized by overlapping jurisdictions
but also the methods of financing the courts. Courts
have several sources of revenue including the State,
counties and municipalities, commissions, fines and
fees, The multiple sources of revenue present tre-

mendous problems for each court in the areas of long
and short term planning, relations with State and
local governments and community-court relations.

The cost of operating the courts during 1973 was
approximately $72,158,781—an increase of more
than ten million dollars from the preceeding vyear.
Most of the cost of the judicial system is paid by
local government. The courts therefore, must com-
pete for the revenues of an already overburdened
property tax system. See Table 1 for a breakdown
of expenditures of the courts.

As can be seen in the following table, the cost of
operating the various courts is distributed among
the State, county and municipal governments in a
complicated manner.

The proponents of total State funding of courts
cite the following problems as reasons for eliminating
this fragmentation of funding.

Table 2

State, County and Nunicipal Expenditures for Courts

State

1. .Salary and fringe benefits for
justices of the Supreme Court,
the judges of the Superior Court
and 40% of the salaries for the
County Court judges.

2. Salary and fringe benefits for
secretaries and law secretaries
of the Supreme Court and judges
of the Appellate Division and
Chancery Division of the Superior
Court. ‘

3. Salary and fringe benefits for
employees of the Administrative
Office of the Courts and Trial Court
Administrators for the County
Courts.

4. Provides and maintains the
equipment and facllities for the
Administrative Office of the
Courts, the Supreme Court and
the -Appellate Division and Chan-
cery Division of the Superior
Court.

County

1. Sixty percent of the salary for
County Court judges as well as the
salary and fringe benefits for jud-
ges of the Juvenile and Domestic
Relations Courts.

2. Salary and fringe benefits for
the secrestaries and law secre-
taries of the Law Division of the
Superior Court, County Court,
County District Court and Juvenile
and Domestic Relations Court.

3. 8Salary and fringe benefits of
Assistant Trial Court administra-
tors for the County Courts and all
other employees of the county
judiciary, as well as employees of
the agencies doing court related
business, such as Surrogate, the
County Clerk, the Probation Dept.,
the Jury Commission and law
libraries.

4, Provides and maintains the
facilities and equipment for the
Law Division of the Superior Court
and other county level courts.

5. Counties are reimbursed par-
tially when a judge is transferred
from one county to another.

Municipal

1. Salaries and fringe benefits
for Municipal Court judges.

2. Salaries for secretaries of
Municipal Courts.

3. Salary and fringe benefits of
non-judicial support personnel in
the Municipal Courts.

4. Provides and maintains the
facilities and equipment for the
Municipal Courts.
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1. incomplete budgeting of the courts makes it
impossible to budget and plan on a system-wide
basis, hinders allocation of respurces on the
basis of need and obstructs establishment of
uniform statewide standards for judicial ser-
vices and record keeping.

2. Fragmented financing results in fragmented
personnel systems which make it impossible
to establish statewide uniform standards for
personnel and shift nonjudicial personnel and
Municipal Court judges on a temporary basis
when workloads requires.

3. Incomplete financing impedes economies of
scale such as central purchasing of supplies
and equipment and record keeping.'?

The Administrative Office of the Courts supports

these points when it states that:

Financing by local government leads to fragmented
and disparate levels of financial support, particularly
for auxiliary court services; to direct involvement of
the Judiciary in local politics; to rigidity and very often
parsimony in provision of needed resources; and to
divided and ineffective efforts to make use of the in-
creasing level of financial grants to state government
that are being provided by the federal government.
Dispersion of financial responsibility and financial
management tends also to disperse responsibility for
administration and policy, so that the court system
cannot be operated according to uniform procedures
and standards even when this is attempted through
administrative policy and supervision. 13

An assessment of court expenditures by munici-
palities "and counties on support personnel and fa-
cilities compared with workloads reveals a broad
disparity in productivity, facilities and quality of per-
sonnel. Such disparities have a direct impact on the
quality of justice and efficiency of the court.

In a recent study of four representative New
Jersey judicial vicinages (Middlesex, Morris, Passaic
and Union) substantial variations were found in pro-
ductivity (cases disposed of per court employee),
especially during periods of rapidly increasing case-
loads. Table 3 shows a comparison between the
number of personnel and productivity in Superior,
County, District and Juvenile and Domestic Relations
Courts ‘in these counties. It was concluded that the
disparities in court productivity resulted directly from
disparities in personnel “job structure, position de-
finitions, salaries and other aspects of personnel
organization and administration.””'s Salaries for pnsi-
tions in one county doubled that of corresponding
positions in another county.

In some counties the court has more direct control
over nonjudicial personnel than in other counties.
Positions are likewise more clearly defined in some
counties than in others with some court personnel
performing noncourt related duties such as naturali-
zation, issuing pistol permits, supervision of elec-
tions and processing passports. 8

The level of financial support and thus the guality
of personnel and facilities in each county is related to

Table 3
Ratio of Cases Disposed of o Number of Employees in the Courts of Four New Jersey Counties
Middlesex Passaic Union Morris

1. Superior and County Weighted Weighted Weighted Weighted

Court (Civil, Criminal, Ratio Ratio* Ratio Ratio” Ratio _Ratio® Ratio Ratio"

Equity, Matrimonial) .

(Cases per Person) 51.50 99.28 47.20 96.16 41.58 77.16 47.77 86.09
2. District Court (Cases

per Person) 422.50 38.02 552.26 49.70  288.06 25.92  478.05 43.02
3. Juvenile and Domestic

Relztions Court

(Cases per Person) 245.57 76.12  209.37 64.90 88.21 27.34 81.14 25.16
4. All Courts and Person-

nel (Cases per Person,

including Trial Court

Administrator’s Office) 119.09 74,36  151.46 72.45 99.63 50.156 103,90 61.83

Source:

Law Enforcement Planning Agency Grant application.

Administrative Office of the Courts, "Development and Systern Design for Unified and State Financed Judicial System,” State

* The welight is computed for each type of case by dividing the number of Hours on bench and in settlement conferences by the total
number of cases disposed of, The result is the average number of hours for the disposition of each type of case. Weights were computed
on the basis of hours and dispositions during the court year ending August 31, 1973 and are as follows: Comb. Civil 1.91, Griminal 2.93,
District 0.09, Juvenile & Domestic Relations 0.31, General Equity 3,12, Matrimonial 0.83,
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the priorities of the governing bodies of each county
and their interest in effective and efficient courts. An
administration source recently stated that freehold-
ers in some counties just do not want to hear about
new courtrooms or new facilities,'” Others state that
some counties are refraining from court house con-
struction anticipating that if the court system is fully
urified the State will assitriie the cost.

Disparities in personne! and facilities also exist
between the 524 Municipal Courts of New Jersey.
Disparities, however, are of a greater significance in
Municipal Courts than in the county levei courts
because the Supretne Court has less supervisory
control over Municipal Courts in enforcing uniform
standards.

Municipal judge salaries range from $500 to
$25,000 per year. Table 4 shows significant salary
disparities between municipalities.

Table 4

Number of Municipalities Providing Certain Ranges
of Municipal Judge Salaries

Municipal Judge Salary Number of Municipalities

$2,000 and less 82
- $2,001 to $4,000 137
$4,001 t0. $6,000 108
$6,001 to $8,000 60
$8,001 to $10,000 40
$10,001 to $25,000 50

Source: New Jersey Municipal Saiary Report, New Jersey
State League of Municipalities, Trenton, New Jersey,
October, 1975, pp. 4-37.

The part-time nature of wany Municipal Courts
may cause potential conflicts of interest eithér when
judges hear cases concerning one of their clients or
when the heavy demands from private practice divert
their full attention from the demands of the court.'®

Salaries of court clerks show similar disparities
and hours worked ranged from three to 72 hours per
week. Low pay scales result in high staff turnover
which interrupts continuity of court activities, The
lack of training and experience of short-term person-
nelis a related and persistent problem.®

Example of administrative confusion in the Municipal

Courts are apparent practically everywhere. They

often stem from inadequate staffing or poor training;

in some Instances, the results of neglect of courts has

startling effects.??

While court employees in over 250 municipalities
are selected under a merit system administered by
the Department of Civil Service, most municipalities
are not under the Civil Service jurisdiction.?’ Favor-
itism, political patronage and the ability to get along
with people have been mentioned as key criteria for
selecting and promoting court employees. Efforis to
improve personnel standards and administration of
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the Municipal Courts have been resisted by many
local governments. The conclusion of one report on
Muncipal Courts was that:
Notwithstanding their desire to retain local control,
many municipal governing bodiés appear, on the
basis of our observations, to be unwilling to provide
the necessary support contemplated by statute.??
The report went on to state that an often heard com-
plaint of Municipal Court judges and clerical person-
nel was that "'we provide so much revenue for the city
yet we never have enough staff. , .or equipment. . .or

supplies.”®

The facilities used by Municipal Courts range from
modern to antiquated. Some records are well organ-
ized while others are so disorganized that often they
are lost. Some courts have adequate space for par-
ties in a case and court personnel and others do
not.24 In a recent survey of Municipl Court judges,
27% (55) of the 201 judges responding indicated that
the facilities, equipment and personnel of the court
were inadequate or in heed of improvement.?s

The appearance of prosecutors and defense attor-
neys in Municipal Courts also varies from court to
court. Only a small percentage of courts have the
services of a prosecutor appointed by the municipal-
ity. In over 200 courts no municipal prosecutor is
present or a routine basis.?®

Large disparities in time required to process cases
in Municipal Courts throughout the State were found
to be directly related to the absence of a prosecutor,
Those courts which devoted more time to processing
certain cases did so not out of

scrupulous attention to the rights of the individual nor
a concern that all relevant facts be cited...but...by
inefficient procedures and postponements or an ap-
parent unfamiliarity with trial techniques. The most
common contribution to wasted court time was the
absence of a prosecutor who would have sharpened
the testimony offered.?

Even when prosecutors are assigned to Municipal
Courts their services are generally part-time and un-
supervised, As stated in another report on Municipal
Cuurts:

Apart from certain ethical conflict of interest prob-

iems, there is no direct control by the courts. . .attor-

ney general...nor the county prosecutors over munic-
ipal prosecutors.?®

The percentage of defendants represented by
counsel in Municipal Courts in 1971 varied from two
percent in some municipalities to 40% in others.?®
The quality of defense for each defendant varies
depending on the resources that counsel can bring
to bear on the case and the experience of counsel.
The minor nature of many cases brought before the
Municipal Court and the lack of significant financial
rewards for participation in these cases does not
maka it economically feasible for defense attorneys
to allocate significant resources to such cases.

Many of the problems with disparities of produc-




tivity, personnel and financial support of the courts
ars directly related to the concept of economies of
scale. Often larger courts show economies of scale;
as a court grows in size, adds personne! with special-
ized skills, and is able to utilize sophisticated tech-
nologies it is able to handle workload increases pro-
portionally greater than the increased cost of running
the larger court. Thus either the per unit cost of pro-
cessing cases drops or increased efficiencies real-
ized through econpmies of scale can be applied to
provide a higher quiality of justice.

VWhen the concept of economies of scale is applied
to courts in New Jersey the waste of resources and
inefficiency is immediately apparent. This waste is
most noticeable in the 524 Municipal Courts. Each
court has its own record keeping system, equipment,
facilities, judges, clerks and deputy clerks. Much of
the equipment, facilities and personnel are not used
full-time. One of the strongest criticisms of Municipal
Gourts is found in a 1974 Presentment of the Morris
County Grand Jury:

At the outset of this Presentment we made mention

of the municipal court system in New Jersey, and

especially the fact that practically every town, no

matter how small, has its own court and its own
judge, who, except in our farger citles, is part-time
and also attends to his private law practice. Whatever
reason there may have been to establish such a sys-
tem has long passed. In our mobile society and with
the sanctity of municipal lines fading, we believe that
the time is appropriate for our legisiature to alter the
system and consolidate the courts by creating district
courts of criminal jurisdiction. ‘We belleve that it de-
fies reason and economy for 4 county such as ours,
which is largely suburban cr rural, to have forty sepa-
rate courts and forty separate judges. Furthermore,
by consolidating these courts the undesirable inti-
macy of police, governing bodies and judges will be
_avoided...

Arecent survey of Municipal Court judges revealed
that 63% (117) of the 185 judges responding to a
questionnaire indicated that Municipal Courts should
be chnsolidated in certain communities so as to save
time and money.3° As of August, 1974, there were 18
joint Municipal Courts serving two or more munici-
palities.®! Feasibiltiy studies for several munici-
palities performed by the New Jersey Department of
Community Affairs projected that money can be
saved, salaries of employees increased and levels of
service delivery increased if municipalities consoli-
dated courts by forming joint Municipal Courts.32

As pointed out previously, economies are difficult
to achieve in the upper courts because of duplication
of legal jurisdiction and nonuniform functional capac-
ities. The Acting Administrative Director of the Courts
recently stated that consolidation of the courts would
end massive duplication of court records and allow
one computer system to be used for the entire court
system.

We can affect economy by interfacing - making sure

that the information is not done three times.? Under
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the present system with the counties participating in

major upkeep of some of the courts, the State main-

tains one system of records and some of the countles
are on completely different record keeping systems.

This makes uniform computerization for efficiency

and economy just about Impossible.3

Solutions to the aforementioned problems have
been proposed since the last reorganization of the
New Jersey court system in 1947, Often however,
they are discussed in segments without looking at
the systermn as a whole. Proposed solutions for pro-
biems in the Municipal Courts have included:

1. Encouraging two or more municipalites to
enter inter-municipal agreements and form
joint courts under N.J.S.A. 2A:8-3.

2. Creating centralized county couris in whiéh
there would be only one recording keeping, ac-
counting and scheduling system and law library
for municipal judges in a county but all judges
would ride a circuit along with a clerk to record
transactions.

3. Combining the activities of the County District
Court and Municipal Courts in each county.

4. Eliminatirig from Municipal Court jurisdiction all
criminal and quasi-criminal matters and leaving
Municipal Courts with jurisdiction over adjudi-
cating traffic violations and local ordinances.

All of these recommendations are accompanied by
supportive reforms such as making all judges full-
time; providing state financing of the courts; making
prosecutors and defense attorneys available oh &
full-time basis, and consolidating record keeping,
purchasing and personnel matters.

The proposed solution for problems in and between
Matrimonial, County, and Juvenile and Domestic Re-
lations Courts involvis consolidation of all family and
juvenile matters into a Family Court at the Superior
Court level. Proponents of this measure indicate that
the financial savings in eliminating duplication in the
present structure would, to some degree, off-set the
cost of providing counseling and other supportive
services to the Family Court.

A proposed solution to the problems between the.
County Court and Superior Court Law Division Is‘to
eliminate all County Courts and elevate all County
Court judges to the Superior Court level, Contempo-
rary wisdom suggests that it is time to stop trying to
patch up the court systems piece by pisce and start
looking at overall unification.

The New Jersey Bar Association’s Committee on
Court Modernization recommends that:

There should be a single trial ievel court throughout
the State. The trial court should have as many parts
or divisicns as may be necessary for efficient per-
formance and they may be increased or diminished
by the Supreme Court as experience may suggest.
These parts or divisions Include the criminal, civil,
chancery, probate, small claims, family, a tax part

“and a petty offenses part (the present Municipal
Court) .




- The aforementioned problems of the New Jersey
courts, however, cannot be solved alone by unifying
the courts into a single trial court. Unification must be

supplemented by a system of centralized State fund-

ing and a mechanism for creating uniform personnel
standards for all court employees. There is an inter-
dependent relationship between  unification, State
financing and uniform personnel standards. Recogni-
zing this interrelationship the Administrative Office of
the Courts has received a grant from the State Law
Enforcement Planning Agency for funds to develop a
nlan for the unification and State financing of the New

Jersey court system. Goals of the proposed planning
project include:s®

1. Development of a pian for establishment of a
single trial court including State financing of
all judges.

2. Development of a plan for centralized State
financing and supervision of all non-judge
court and court-related personnel.

3. Development of a plan for State assumption. of
court support costs including facilities, equip-
ment, office suppert and related costs.

New Jersey’s Status in Comparison with the National Stand ards

New Jersey is considered as having a partially uni-
fied and partially State financed court system. The
State has established a statewide managerial court
organization through the Administrative Office of the
Courts (AOC). AQC funtions as staff to the Chief
Justice. in the exercise of his authority to supervise
the courts. To facilitate this, the Supreme Court has
authority to make rules governing the administration
" of all courts in the State. In light of New Jersey's
present advances in court organization, the following
- will mainly discuss those areas of court organization

where New Jersey's court system falls short of the
national standards. .

. NAC Courts Standard 8.1 and ABA Court Organi-
zation Standards 1.10, 1.11 and 1.12 recommend
that the courts in each state be organized into a uni-
fied judicial system financed by the state and ad-
ministered through a statewide court administrator
under the supervision of the chief justice or the State
Supreme Court. The standards also suggest that all
trial courts be -organized into a single trial court, As
part of the single trial court, NAC recommends in
Courts Standard 14.1 that jurisdiction over juveniles
of the sort presently vested in juvenile courts should
be placed in a family court. The standard further
states that the family court should have jurisdiction
over all legal matters relating to family life including
delinquency, neglect, support adoption, child cus-
tody, paternity actions, divorce and annuiment and
assault offenses in which both the victim and the al-

. leged offender(s) are members of the same family.

Substantial unification in. New Jersey took place
after the 1947 revision of the State Constitution in
which several courts were abolished and their juris-
diction placed in other courts. Presently trial jurisdic-
tion is shared by Superior, County, County District,
Juveriile and Domestic Relations and Municipal
Courts. Jurisdiction over family matters is divided
between the Matrimony part of the Superior Court’s
Chancery Division, Juvenile and Domestic Relations
Courts, County Courts and Municipal Courts. Crea-
tion of a single trial court with criminal, civil, chan-
cery, family and appellate divisions has been recom-
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mended by judicial authorities. This would necessi-
tate abolishment of County, County District and Juve-
nile and Domestic Relations Courts. Jurisdiction of
Municipal Courts would be confined to -adjudicating
traffic and local ordinance violations.

Financing of courts is shared by the State, coun-
ties and municipalities. For a description of this
breakdown see "“Problem Assessment”. The proposal
to allow for total State funding would remove the
burden of financing the courts from local government
which 'is heavily dependent on the overburdened
property tax system.

State financing would facilitate establishment of
uniform statewide personnel standards and thus eli-
minate. many of the disparities in productivity and
quality of justice in the courts. This would be consis-
tent with ABA Court Organization Standard 1,42
which recommends that each court system establish
a uniform system of position classification and iévels
of caompensation for nonjudicial support personnel.
It further recommends that a system of open and
competitive application, examination and appoint-
ment of new employees be instituted that reflects the
special requirements of each type of position in
regard to education, professional certification, ex-
perience, and proficiency and performance of con-
fidentiai functions. Presently the Department of Civil -
Service administers tests for applicants to county
level positions in approximately 250 municipalities.
Tests for court applicants however, have not been
validated as job-related and consistent with Federal
Equal Employment Opportunity guidelines as recom-
mended by ABA Court Organization Standard 1.42.
Most Municipal Courts are not under Civil Service
jurisdiction in personnel matters. Other recommen-
dations in Standard 1.42 which are not met in New
Jersey include: uniform statewide procedures for
promotion, discipline, discharge and transfer of non-
judicial employees.

ABA Court Organization Standard 1.51 recom-
mends that the Administrative Office of the Courts
prepare the budget for the court system as z whole
and that the presentation of the budget to the legisla-



ture be made by the chief justice, assisted by judges
on the budget committee and staif of the Administra-
tive Office of the Courts. In New Jersey, the Adminis-
trative Office of the Courts prepares a budget for the
limited area of the court system under central control
including the Supreme Court, parts of the Superior

Court, the Administrative Office of the Courts and
40% of the salaries of County Court judges. Most
support functions including salaries, facilities . and
equipment in New Jersey are provided to the courts
either by the counties and municipalities or by de-
partments or the executive branch of the Stats,

Commentary

In the development of standards for the organiza-
tion of courts the Advisory Committee has considered
and supported the recommendations of the NAG and
ABA which call for total court unification, It was
recognized that partial unification of the courts after
the 1947 revision of the State Constitution was a
compromise between those who were not certain
that full unification was in -the best interest of the
citizens and those pushing for a totally unified sys-
tem. Sir.n then, the improved administration of
courts led the subcommittee to conclude that further
unification would result in greater efficiency and ef-
fectiveness of the courts.

The major objectives of further unification are to
eliminate overlapping jurisdictions of the courts
which result in confusion and delay; to eliminate the
fragmentation of court financing to create uniform
resource allocation for all courts; reduce disparities
in personnel, facilities and productivity between
courts; and reduce waste in the expenditure of court
resources. »

It is recommended that all trial courts be organized
into one trial court with civil, criminal, chancery,
municipal and family divisions and subdivisions as
justice so requires. Under this concept, divisions and
subdivisions can be created by the Chief Justice to
meet immediate caseload needs and eliminated
when not justified. This will provide greater flexibility
than statutorily ‘created courts, which inevitably are
not disbanned. after their need no longer exists. The
resulting unified court would have three tiers: a
Supreme Court, a Superior Appellate Court and a
Superior Trial Court.

A unified court system cannot function properly,
it was concluded, without total State funding of all
courts. Only through central resource allocation can
the disparities between personnel practices, facilities
and case processing be equalized. State funding
should also make unification more feasible by reliev-
ing a significant financial burden from local and
county governments,

It is recommended that aspects of the present
court system be maintained. Administrative authority
should remain with the Chief Justice, rule making
should remain with the Supreme Couit and the Appel-
Jate process should continue as it exists.

Direct appeals from the municipal division to the
Superior Appellate Court were considered in order
to eliminate trials de novo in the Superior Trial
Court and/or an additional appeal on the record for
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minor matters. Direct appeal to the Superior Appel-
tate Court would also free trial judges from hearing
appeals and thus increase their time for hearing more
weighty matters. The Advisory Committee decided,
however, that municipal appeals should be made to .
an appropriate division of the Superior Trial Court.

The rationale for this decision is that the trial courts

have ‘many more judges and can absorb this burden

better than the Appellate Court. It was also con-

cluded that if the Municipal Courts are improved

there will be less appeals.

It is recommended that the Superior Tt ial Court be
the only court of original proceeding having juris-
diction over all adjudication cases except appeals
and matters in which original jurisdiction is vested in
an administrative board or agency, Surrogate Courts
and Appellate Courts. Original jurisdiction, which is
presently shared by the Superior, Gounty, County .
District, Juvenile and Domestic Relations and Munic-
ipal Courts, would be placed in the appropriate divi-
sions of the Superior Trial Court, The rationale for
this decision is discussed at length in the problem
assessmeni. Transfer of Surrogate Court jurisdiction
was discussed at great length but it was decided that
this jurisdiction should remain as it exists.

The placing of all juvenile delinquency and family
matters within: a family division is recommended
because of their interdependence. For example,.
research reveals a high correlation between juve-
nile delinquency and broken homes and between de-
linguency and neglect. Since there is a strong corre-
lation between social and economic deprivation and
juvenile delinquency it was also recognized that the
family division needs to be supported strongly by
social services. These factors ted the Advisory Com-.
mittee to recommend that greater care be taken in

selecting concerned judges for the family dlwston.
Effective court intervention, especially in cases of
first offenders and some family matters, can prevent
future criminality by vouths.

Extensive discussion revolved around the future of
the Municipai Courts. Factors such as home -rulg,

. personalization and convenience were emphasized in-

favor of maintaining local control over Municipal
Courts. Regardless of whether there is State or local
control of Municipal Courts, most agree that.the
Supreme Court ‘should establish uniform statewide
standards for judicial and nonjudicial personnel and
facilities and closer supervision by the Chief Justice.



Some of the alternatives to the present Municipal
Court structure which were considered include joint
courts between two or more municipalities, com-
bined Municipal and County District Court jurisdic-
tions, State Circuit Courts and incorporation of the
Municipal Courts into a Superior Trial Court structure
with local courtroom facilities where appropriate. The
latter alternative was selected because it would lead
to better administrative control by the Chief Justice,
more effective management and resource allocation
and higher quality judges,

A major point of discussion involved the question
of whether the judiciary, as a separate branch of
government, should have .its own civil service sys-

~tem. The Docfrine of Separation of Powers as inter-
preted implies that for each branch of government to
be truly separate and exercise proper checks and
balances, they should have total control over person-
nel policies. and administration. The Committee
decided that the Judicial Branch can maintain total

control over personnel through its rule making and
supervisory authority. From a cost standpoint, it
would be less expensive for the Supreme Court to
establish personnel standards which are adminis-
tered through the Department of Civil Service and
supervised by the Chief Justice rather than creating
a judicial civil service system. The Department
already has an established bureaucracy with experi-
ence in personnel administration and the develop-
ment of job-related selection tests.

in order to give the courts greater control over
nonjudicial personnel working for the courts, the
Advisory Committee recommended that court atten-
dants and court clerks be administratively under the
courts. The present system, in which executive
departments of each county select, promote and pay
personnel who work for the courts, has resulted in
vast disparities between the quality and quantity of
court personnel from county to county.
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JUDICIAL SELECTION,
EDUCATION AND TRAINING

introduction

The quality of judges in large part determines the
quality of justice. The judicial selection process is the
key to maintaining that quality.

The importance of selecting well quaiified judges is
bolstered by the realization that the judicial role is
more than determining the gulilt, innocence or liability
of individuals before the court. Judges interpret and
enforce laws, affect rules and procedures of polige
and correctional agencies, sentence offenders,; in-
fluence the allocation of public and private resources
and make decisions which affect the social and eco-
nomic well-being of individuals and groups. In many
of these areas they have broad discretion which is
not precisely drawn by statutes, established policies
or rules. .

The selection process is concerned with two main
objectives: identifying individuals who are qualified
in terms of past experience and performance and
screening out those who are unsuited for the judicia-
ry. Several national studies recommend that judicial
candidates be selected on the basis of merit after an
assessment of factors such as temperament, charac-
ter, motivation, humanism, emotional stability, work
performance and knowledge. Training and education
can provide knowledge and skills necessary for a
judge to perform well but cannot teach the other
factors.

Education cannot be a substitute for an effective
selection process just as the selection process can-
not be a substitute for a thorough education and.
training program. Upon assuiming the bench, judges
must be prepared to hear a variety of cases ranging
from minor ordinance violations to complex criminal
cases. ‘

To perform effectively a judge must be flexible and
possess a broad knowledge of court procedures, law -
and other fields directly impinging on the judicial
function such as criminology, penolagy, socw!ogy,
psychelogy and administration. Knowledge in each
of these fields is -expanding so fast that few indivi-
duals can keep pace on their own. Judges come from
a variety of legal speciaities and educational back-
grounds. Therefore, judicial education and training
must be designed to keep judges current and to ad-
dress the specific needs of each judge or groups of
judges. ,

The manner in which judges peifarm influences
the effectiveness of the justice system -and the
public’s image of the judicial system and govern-
ment. The success of the judiciary in fulfilling its roles
is a direct result of the quality of judges seiected,
their education and training.

Problem Assessment

Judicial Selection

The judicial selection process in New Jersey is
considered more advanced than most states based
on the fact that County, Superior and Supreme Court
judges are appointed by the Governor rather than
chosen through the election process. Municipal Court
judges are appointed by the mayors.1The process for
screening judicial candidates involves two State Bar
Association Committees. Evaluatien of a candidate's
professional qualifications is performed by the State
Bar Association’s Judicial Selection Committee and
Judicial Appointments Committee.  The Judicial
Selection Committee is responsible for finding in-
dividuals with the highest qualifications for judicial
appointment and for furnishing their names to the
Governor-along with a detailed background gquestion-
naire completed by the potential nominee. The ques-
tionnaire seeks detailed responses to questions con-
cerning the candidate’s educational background,

References for this chapter appsar on page 136,
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nature and extent of legal experience, state of health,
involvement in any-disciplinary proceedings, pciitical
and business. associations and civic backgrounds
and activities.

If the Governor wishes to pursue further evaluation
before appointment answers to the questionnaire are
forwarded to the Judicial Appointments Committee.
The member of the Committee representing the
county from which the proposed nominee comes is
responsible for contacting judges, attorneys and
others who have had direct contact with the prospec-
tive nominee's practice of law. This member is res-~
ponsible for investigating responses to the question-~
naire and reporting to the Committee on

the individual's conduct in such areas as: relations

to the judiciary, avoidance of impropriety, administra-
tive -ability, courtesy and civility, knowledge and expe-
rience, independence, idiosyncrasies and inconsis-
 tencies, business and investment -relations, and
-partisan political ties. A response to a similar ques-




tionnaire is filed with the State Committee by the
appropriate county bar committee.

The Committee secures from the Office of the Ad-
ministrative Director of the Courts the full record of
any complaints ever made against the candidate for a
violation of ethics in the practice of law.

The individual is then invited to appear in person
before the full Judicial and County Prosecutor Ap-
pointmenis Committee for a face-to-face interview.
Before that interview, the Committee receives the
personal data supplied by the prospective nominee,
the report of the member of the State Committee
specifically charged with the investigation, the views
and bases therefore of other members of the Commit-
tee, the report of the county-level committee, the
ethics complaint record, and all other information
concerning the individual which has come to the
Committee’s attention. The interview covers es-
pecially guestions that have arisen as a result of the
written and verba! material submitted to the Commit-
tee. Questions are usually asked by several members
of the Committee.

The nominee's qualifications cre evaluated and the
nominee is then ranked as oxceptionally well quali-
fied, qualified or not qualified. The evaluation is then
forwarded to the Governor.?

Governor Byrne and former Governors Hughes and
Cahill usually have followed the recommendations of
the Judicial Appointments Committee. Although the
judicial selection process is considered more ad-
vanced than selection processes in most other states,
there are a number of concerns with the present ju-
dicial selection process identified by the public, me-
dia, judiciary and State Bar Association.

New Jersey has a “voluntary merit selection pro-
cess”® for selecting County, Superior and Supreme
Court judges in which the Governor is not bound to
abide by the decision of the State Bar Association
screening committees. The effectiveness of a volun-
tary merit selection process, according to the Chair-
man of the State Bar Association Committee on State
Legislation, depends on the interest of the Governor
in judiciai excellence.* The following editorial sug-
gests recent New Jersey Governors have been inter-
ested in judicial excellence, but cautions that such
concern may not always exist:

New Jersey's judicial system has been fortunate
that its last five Governors have been lawyers, Two of
them had been judges. This has provided a basic
safequard in the judicial appointment process since
these men had an appreciation of the needs of the
judicial office. But as one speaker at the General
Council put it, the state needs “insurance’ against a
Governor who will not have this background and who
may be annoyed by some of the rebuffs his actions
and programs may receive in the Courts. Such a
Governor, during a.single tenure in office, could do
great and lasting damage to the judicial system.
Since the appointments a Governor makes are only
one of many factors involved in his election, poor
judicial appointments may not serve to defeat him at
the next election.®
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In the case of Municipal Court magistrate appoint-
ments there is little formal screening® similar to the
process described for County, Superior and Supreme
Court judges. Although many municipal magistrates
perform their duties with a high level of efficiency and
effectiveness, the present selection precess may
overlook some of the most qualified candidates and
fail to identify potentially unqualified candidates.

The importance of Municipal Courts cannot be
overstated since they have the greatest caseloads
and administer to the needs of more New Jersey
residents than any other court in the judicial system.?
For many people their image of the judicial system
and government is formed during these contacts.

The dissipated interest and enthusiasm of the judi-
cial selection committees in some counties hinders
the effective screening of candidates. Consequently,
some committees do not maintain a list of potential
candidates for judicial office to be forwarded to the
State Judicjal Selection Committee and then to the
Governor. The reason for the dissipation is unclear
and varies depending on who is discussing it. On the
one hand, some past and present members of the
county selection commitiees suggest that their
recommended list of potential judicial candidates
have been overlooked by the State Judicial Selection
Committee or the Governor and individuals not on the
lists nominated. On the other hand, others suggest
that one or more of the county judicial selection
committees have recommended candidates who,
subsequent to intensive investigation, have not been
found to be of sufficient caliber by the Judicial
Appointments Committee or Governor and conse-
quently have lost their credibility &5 an advisory body.
It is difficult to test the validity of both arguments
because the Judicial Selection Committee and Judi-
cial Appointments Committee are sworn to secrecy
and are not permitted to discuss the qualifications of
prospective candidates or those candidates who are
being or have been considered.

A further problem area is the considerable time
and resources required for thorough evaluation of a
judicial candidate's character and professional qua-
lifications. While the State Bar Association evaluates
each candidate’s professional qualifications, the
State Police performs an extensive character investi-
gation of judicial candidates, their families and asso-
ciates which requires on the average of 35-40 man-
hours to complete.

The State Bar Association’s Judicial Selection
and Judicial Appointments Committees however,
do not have comparable resources to investigate a
nominee’s professional capabilities. Membership on
these committees is voluntary, therefore the quality
of the investigation of a candidate's professional
qualification often depends on the amount of time
the committee members can afford to spend. It also
depends on how well the candidate’s credentials
are known to that committee's members. In the



counties with smaller populations there appears to
be greater likelihood that the candidate is known
by the local bar and personally acquainted with the
investigator which may also bring to question prob-
lems of conflict of interest.

Several survey respondents, mainly those from
counties with larger populations, have suggested
that there is a need to have at least part-time paid
staff to assist the committees in investigating a
candidate’s professional qualifications and to take
care of record keeping. One county selection com-
mittee utilizes the services of a paid county bar
secretary for these functions. Presently the State
Bar Association staff performs record keeping for
the State Judicial Appointments Committee.

Ancther concern which has been raised is the lack
of direct representation of the judiciary and lay-
public on the Judicial Selzction Gommittee and
Judicial Appointments Commiitee. The argument
against lay representation is that they would not
be qualified to determine the qualifications and per-
formance of an attorney for judicial appointment.

Some attorneys surveyed disagree with the state-
ment that only attorneys can determine the qualifi-
cations of an attorney for the judiciary. The State
Bar Committee on Court Modernization recently
stated:

from the perspective of the organized bar, the
present process is very unattractive. Carrying the
entire burden of review of nominees puts the bar in
a “no-win” posture in relation to the public. The ab-
sence of publicized standards and the absence of
citizens in the review process creates the impression
that unworthy considerations may play a vital role
in the decision-making. The public sees the present
process as ‘‘clubby” and political.®

The American Bar Association (ABA) states that
selection committees need lay members not only to
assure that public expectations concerning the judi-
ciary are influential but also that nonprofessional
attributes of a good judge are recognized.® Another
reason for including laypeople in the decision-making
process is to counteract professional solidarity which
may resuit in fellow bar members overlooking nega-
tive characteristics of a candidate.

Direct input by committee members representing
the judiciary should also be considered because:

Lawyers should not be the dominant influence
in selection. Moreover, the guestion must be raised
as to whether judges may be better qualified and
more likely than lawyers to be disinterested in as-
sessing professional qualifications. lt is judges who
understand from personal experience that unique
set of qualities for the job.1?

On the other hand, some survey respondents sug-
gested that judges should not be given a dominant
role in judicial selection screening in order to avoid
judicial inbreeding since judges may tend to recom-
mend individuals who only reflect their points of
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view. The solution to this problem they suggest, is
to balance the interests of the laypeople, attorneys
and judges on selection commitiees.

Even though judicial elections are nonexistent in
New Jersey, politics have not been completely elim-
inated from the selection of judges. It is argued by
many however, that politics should never be com-
pletely removed from judicial selection under our
democratic form of government. Although politics
has many positive influences it can operate as a
detriment to effective and efficient justice. Many
individuals who are well qualified for judicial office
but not involved in politics or not favored by decision
makers may be overlooked or blocked from attaining
a judgeship.

Nominations by the Governor for judgeships must
be approved by the Senate. The process by which
one senator can block the nomination of a candidate
from moving to the floor of the Senate for a vote
{senatorial courtesy) is viewed by some people as
a necessary extension of the Senate's authority to
advise and consent. Others view this as an abuse
of that power.

Senatorial courtesy and the role of “advice and
consent” is far more complicated than can be ex-
plained in a few paragraphs. The fundamental praob-
lems of these functions revolve around three inter-
dependent factors: politics, visibility of decision
making and vested interests.

The key issue in the debate over senatorial courte-
sy is the legitimate definition of the Senate's con-
stitutional role of “advice and consent” of guberna-
torial appointments. “Advice,” according to some
Senators, should be iimited to advising the Governor
on who should be appointed on the basis of qualifi-
cations and merit. Some Senators indicate that “con-
sent” should be limited to providing a check on the
Governor's extensive powers. of appointment by
ensuring that only qualified individuals are appointed,

Many Senators, however, submit that the best
way to represent their constituencies is to utilize
whatever tools are available. Senatorial courtesy
provides them with a tool by which leverage can be
applied to the Governor and thus benefits for con-
stituents can be obtained. Yet others view the use
of senatorial courtesy as a method to foster personal
or political interests. ‘

The lack of time limits in- which judicial vacancies
or newly created positions must be filled has con-
tributed to the backlog of court cases in New Jersey.
(See “Trial Preparation” chapter for data on back-
log). According to Administrative Office of the
Courts data, New Jersey recently had 31 judicial
vacancies representing approximately 10% of the
authorized upper level trial court positions. Although
the increasing backlog of criminal and civil cases
pending in the courts may result in part from the
number of judicial vacancies, it is only one of many
factors affecting backlog.




The New Jersey State Bar Committee on Court
Modernization  apparently recognizing these and
other problems made recommendations incorporat-
ing elements of the Missouri Plan for selecting
judges:

Judges should be selected through a procedure
in which for each judicial vacaiicy as it occurs (in-
cluding the creation of a new judicial officer) a judi-
cial nominating commission nominates at least three
qualified candidates, of whom the chief executive
appoints one to office.

The judicial nominating commission should be
constituted of sight members as follows: The chiaf
justice of the highest court, or a justice of that vourt
nominated by him, should be a member ex officio,
and should be the commission's presiding officer,
and should have a vote. Four public members, who
are neither judges nor lawyers, should be appointed
to the commission by the chief executive, for stag-
gered terms of at least three years by the New Jer-
sey State Bar Assogiation.

The commission should be provided with staff
assistance. It should maintain an inventory of quali-
fled nominees by actively and continually soliciting
names of persons suggested as potential nominees
or persons who have expressed their interest in be-
ing nominated. The appointment procedure should
be as follows: within 30 days after the occurrence
of a vacancy in a judicial office with respect to which
it has nominating authority, the commission should
submit to the chief executive, and simultaneously
make public, the names of at least three persons
qualified for appointment to the office. Fewer than
three names may be submitted if the commission
certifies that there are not three persons with the
requisite qualifications, The chief executive should
appoint one of those nominated; if he fails ta do so
within 30 days after the list of nominations has been
submitted to him, the chief justice should select an
appointee from the list of nominees. !’

The State Bar Committee further stated that the
American Bar Association and all other national
standard-setting efforts in recent years, have urged
New Jersey to adopt a merit selection process similar
to what is commonly referred to as the Missouri Pian
and further indicated that the New Jersey methods
have none of the essential elements found in that
plan.'2

Judicial Education and Training

Judges come from a variety of backgrounds hav-
ing different educational and work experiences and
often must perform a variety of duties which may
not pertain to their most recent professional or edu-
cational experiences. Although studies analyzing the
background of judges are few, those that do exist
reflect this variety of backgrounds. Judicial ap-
pointees tend to have pre-judicial work experience
specialized in one area such as corporate law, gov-
ernment service, administration, finance, civil law
or criminal law, with little or no exposure to other
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areas. The results of a 1963 survey of State and
Federal judges showed that 25% of the judges re-
sponding reported that thelr “private practice had
included no criminal cases, nor did any judge say
that he had specialized in criminal practice.” '3

Similar results were found in a more recent study
of judicial appointees.™ Interviews with participants
in the New Jersey selection process and confirmed
by some personnel of the Administration Office of
the Courts, indicate that most newly appointed
judges have considerable trial experience but that
experience is primarily in the civil law areas, Data
to support this opinion, however, has not been
gathered in New Jersey.

The National Advisory Commission (NAC) on
Criminal Justice Standards and Goals states that:

it is more than just a step in a legal career when
a lawyer becomes a judge. |t is a major career
change to a position involving significantly different
functions and requiring different skills and knowledge
than were required of the person in his prior pro-
fessional position.

The NAC also suggests that subjects appropriate
for judicial education for judges sitting on criminal
cases include:

psychiatry, social work, and the law; theory of gov-
ernment and separation of powers; computers in
courts; poverty law; criminal law—substantive and
procedural; criminal law — sentencing; court adminis-
tration, inciuding special seminars for chief judges
of metropolitan courts with emphasis on technigues
to assure a speedy trial; the relationship between
corrections and courts; the relationship between law
enforcement and courts; the relationship between
courts and the executive and legislative branches of
governmeit; the relationship between courts and the
news media; family law; juvenile iaw; criminal penal-
ties for infractions of environment law; and opinion
writing.1®

Systems and Training Analysis Requirements for
Criminal Justice Participants (Project STAR), a four-
state research and training development program
which included New Jersey, surveyed over 600 New
Jersey criminal justice participants including 48
judges, 18 prosecutors, 464 police officers, 152
corrections officers and five defense attorneys to
determine roles, tasks and performance objectives
for each position. The survey concluded that judges
should receive education and training in areas such
as: organization theory, management and adminis-
tration to increase efficiency of judicial operations;
education concerning the relative nature of deviant
behavior, the changing character of contemporary
morality and the increasing discrepancy between
existing faws and behavior that the public regards
as acceptable to increase the judge’s effectiv: usg
of discretion; education in the methods of empirical
science and the results of the most recent scientific
studies in the field of corrections; and be educated




or trained to deal with large caseloads without
sacrificing individualized due process of law.1¢

Currently there is a one-week orientation program
for newly appointed County, Superior, Juvenile and
Domestic Relations and County District Court judges
and atwo-day orientation for Municipal Court judges.
Some of the aforementioned subjects are discussed
during these orientation programs. There are several
problems with the orientation programs which have
been identified by individuals involved with judicial
selection and training personnel.

Judicial orientation is provided only when there
are at least 10 to 15 new appointments. As a result
newly appointed judges often start performing judi-
cial duties with limited training. This problem is high-
lighted when newly appointed judges must make
decisions

... without time to obtain help, and in such cir-
cumstances his inexperience is a factor which in-
creases the probability of error. Although this prob-
fem might be mitigated in a multi-judge court where
a new judge can be assigned to less complex cases,
this breaking-in process is frequently accomplished
at the expense of lawyers and litigants.!”

The time allotted for the judicial orientation pro-
gram is too short and judges need continuing edu-
cation. Judges perform one of the most difficult roles
in our society and therefore must possess knowledge
from a broad range of fields including law, penology,
sociology, criminology, psychology and adminijstra-
tion. The fields of law and social science are ex-
panding so rapidly that few professionals can remain
“up to date" in their field. 18

Today change is so swift and relentless in the tech-
no-societies that yesterday’s truths suddently become
today's fictions, and the most highly skilled and
intelligent members of society admit difficulty in
keeping up with the deluge of new knowledge —even
in extremely narrow fields.®

Judicial seminars (usuaily ane per year for upper
court and one per year for lower court judges lasting
two to three days) are utilized to supplement orienta-
tion training and provide continuing education. Both
grientation and seminar education programs are law-,
procedure-and sentencing-oriented with little expo-
sure to the organizational, administrative and social
science areas which are considered important for ef-
fective and efficient adjudication. Administrative
Office of the Courts personnel indicate that present
resource restrictions do not allow the education
programs to adequately cover the latter areas. They
suggest that education programs should at least
be doubled in length. Department of Corrections
staff indicate that it is difficult for many judges to
get an accurate view of the correctional system
through one- or two-day visits to correctional in-
stitutions.

Part of the problem of expanding time for judicial
education focuses on the difficulty in freeing a sig-
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nificant number of judges from the bench for longer
durations of training. A counter argument to the
problem of taking judges off the bench for training
suggested by some of those interviewed, is that
the long-term potential gain in efficiency and more
sound judgments will override the initial short run
costs of expanding training.

There are no legislative or court rules requiring
that judges participate in any orientation or regular
education programs. Although the Office of Judicial
Education indicates that participation in orienta-
tion and seminar programs is high, this is not a
guarantee that it will remain high, Those who do not
attend will still hear cases affecting the lives and
futures of New Jersey residents.

Sending judges to regional and national education
programs is worthwhile, but costly. Only a limited
number of New Jersey judges can participate each
year. This problem could be solved by establishing
a judicial education program in New Jersey which
utilizes national legal expertise. Presently the cost
of travel and room and board exceeds the cost of
tuition and conference fees for out-of-state edu-
cation programs. The Administration Office of the
Courts recently received a grant from the State Law
Enforcement Planning Agency for the period of
June 1, 1976 to March 31, 1977 to send 26 judges
to national education programs in Colorado and
Nevada which vary from one week to four weeks
in duration. Costs of the program, which total
$38,901 are as follows:

Transportation $10,280.00
Room and board 11,221.00
Tuition and conference fee 16,230.00
Transportation to and from airport 1,170.00

Total $38,901.00

The cost of these out-of-state judicial education
programs averages approximately $1,496.19 per
judge. The transportation and room and board ex-
penses totaling $22,671 averages $871.96 per judge.

Another concern is that judicial orientation pro-
grams do not significantly utilize the experience and
knowledge of nonjudicial or non-attorney experts in
the criminal justice system as instructors, A recent
orientation seminar for upper court judges allocated
no time for lay lecturers. Criminal justice personnel
interviewed suggested that inter-system criminal
justice education programs utilizing police, correc-
tion and court personnel, social scientists, crimino-
logists and administrative specialists will increase
inter-system understanding, cooperation and effi-
ciency. In addition, they indicated that inter-system
education can reduce the tendency toward intel-
lectual and professional inbreeding.

A related problem is that judicial appointees need
more in-depth education and training in areas where
they have little or no pre-judicial experience. Some
judges for example, need intensive training in




criminal law and little training in civil law and vice
versa. Other judges need intensive training in juve-
nile adjudication or administration. Present educa-
tion programs provide judges with the same learning
experiences itrespective of their backgrounds. One
solution to this problem is to apply modern educa-
tlonal technology to judicial education, such as pro-
grammed learning and audio cassettes which allows
each participant to progress independently at his
own pace. Other training methods which can prepare
an appointee to assume the bench include role play-
ing, situation simulation and research projects. The
NAC and ABA also recommend a program of sabbati-
cal leave for experienced judges to enable them to
do research and pursue studies relevant to their
judicial duties.

The focal problem of judicial education is the
need for the improvement in the evaluation, plan-
ning and development of training programs. Present-
ly, judicial training programs are developed based
on two sources of infarmation by a 16 judge/faculty
committee. These sources include information from
judicial educators throughout the country and survey
questionnaires filled out by judges attending the
training seminars. Little planning information can
be obtained from answers to the questionnaires.

The National Advisory Commission standards for
the Criminal Justice System suggests that training
for ali criminal justice personnel should be based
on studies which indicate specific and detailed roles,
tasks and performance objectives for criminal justice
positions ‘identified by criminal justice personnel
and the public.?% These perceptions should be com-
pared with actual practice and training developed
from the results of the comparison. Such a study
has been undertaken in New Jersey by Project
STAR in which 48 judges and several hundred other
criminal justice personnel were surveyed to deter-
mine roles and tasks. Personnel from the Adminis-
trative Office of the Courts indicated that the findings
and training modules developed by Project STAR are
not being used in present judicial training and that
there are no plans to do so because the training

modules are “too basic, elementary and too much
role playing is stressed.” A former New Jersey
coordinator for Project STAR agrees in part with
this statement. He indicates however, that some of
the canclusions, findings, data and training tech-
niques can be synthesized from the Project STAR re-
ports and utilized for training newly appointed mu-
nicipal judges. Whether or not Project STAR is
utilized, there does appear to be a need to expand
training programs for judges based on a more scien-
tific planning approach than is presently used.

In conclusion, the report of the State Bar Com-
mittee on Court Modernization supports some of the
findings herein when it recommends:

No person should begin the awesome judicial
responsibilities without intensive pre-service training.
Regular continuing education should also be manda-
tory for all judges and course offerings should not
only deal with the evolving law and judicial adminis-
tration but with self-perception and with the be-
havioral sciences. The state should support a College
of Judicial Education to meet these needs and the
needs of court-related personnei. The Committee
also urges upon the Supreme Court the institution-
alization of the judicial conference to make possible
a full-time staff looking to a minimum of two, three-
day meetings per year with an agenda set up on the
most important issues involving courts, courts and
legislature and courts and the citizen. Great effort
should be made to obtain meaningful citizen partici-
pation and also legislative and executive participa-
tion. (See ABA Court Organization Standard #1.25,
NAC Courts Standard #7.5).

On an experimental basis, the Supreme Court
shiould develop a sabbatical pragram for judges who
have served seven years on the bench. The appellate
division might supply initial judges for sabbaticals
and they like tenured law school faculty members,
would utilize the opportunity for research, special
study or, because of the needs, as faculty in the ex-
panded judge training programs. A sabbatical policy
will increase the appeal of the bench and rejuvenate
those who otherwise stagnate in the impersonal,
detached world of opinion writing. (See NAC Courts
Standard #7.5).2 ’

New Jersey’s Status in Comparison with the National Standards

Judicial Selection

The NAC and ABA?? standards recommend that
each state develop a merit selection process for
appointing judges. This merit selection process
involves a judicial nominating commission which,
when a judicial vacancy occurs or a new judicial
office is created, forwards the names of three quali-
fied candidates to the Governor who appoints one
to office.

The ABA recommends that the judicial nominating
commission be composed of eight members: the
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chief justice of the highest court or a justice appoint-
ed by him as a nonvoting presiding officer; four
public members, who are neither judges nor attor-
neys, to be appointed for staggered terms of at least
three years; and three members of the legal pro-
fession, selected by the state bar association, to
be appointed for staggered terms of at least three
years.

The NAC recommends generally the same type of
commission, with minor differences. The NAC pro-
poses the commission be composed of seven mem-
bers, three of whom are neither attorneys nor




2

judges and not more than two of the same political
party. The presiding officer should be a senior judge
of the highest court but is not restricted from voting.

The ABA recommends that in states with a large
or geographically separated population, separate
nominating commissions be established on a state-
wide basis for appellate judges and on a regional
basis for judges of the courts of original proceedings.
The judicial member of the regional nominating
commission should be a supreme court justice or
intermediate appellate court judge designated by
the chief justice and chosen on the basis of his
special familiarity with the bench and bar of the dis-
trict involved.

The ABA and NAC advocate the same operating
procedures for the nominating commission. The
commission(s) should be provided with staff assis-
tance which is responsible for maintaining an up-
dated list of qualified potential hominees from which
the commission should draw three names to submit
to the Governor. The list should be sent to the
Governor within 30 days of a judicial vacancy and
if the Governor does not appoint a candidate within
another 30 days, the power of appointment should
shift to the chief justice or the commission itseif.

The NAGC suggests, in its commentary on judicial
selection, that the investigation of potential nomi-
nees, reports, preliminary evaluations and adminis-
trative tasks be carried out by a permanent staff.
The staff's preliminary screening of candidates
should consist of two stages. First, the staff should
ask candidates to answer a questionnaire to deter-
mine whether they are interested in and qualify for
a judicial position. Second, the staff, in cooperation
with the Federal Bureau of Investigation, State Police
and disciplinary section of the Administrative Of-
fice of the Courts, should conduct a security and
ethics investigation,

The ABA recommends that the nominating com-
mission determine whether the candidates are of
good moral character, emactionally stable and ma-
ture, in good physical health, patient, courteous and
capable of deliberation and decisiveness. Candidates
should have been admitted to the bar and have sub-
stantial experience in the practice, administration or
teaching of law. Those to be considered for trial court
positions should have substantial experience in the
preparation, presentation or decision of legal argu-
ment and matters of proof according to rules of
procedure and evidence. Appellate judge nominees
should have experience as a trial judge and exper-
lence in expressing legal ideas.

NAC Court Standard 7.2 advises that initial ap-
pointment should be for a term of four years for
trial court judges and six years for appellate court
judges. At the end of each term, the judge should
be required to run in an uncontested election at
which time the electorate is given the option of voting
for or against his retention. The ABA recommends
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that a judge hold office either during good behavior
until reaching the age of compulsory retirement or
for a preliminary term of two years and until the next
general election at which time the judge’'s name
should be submitted in an uncontested election,

New Jersey does not have a judicial nominating
commission or similarly functioning body in most
municipalities for the selection of municipal court
magistrates. Presently over 400 municipal magis-
trates fall into this category.

There are two committees representing State and
county bar associations designed to perform the
functions of a judicial nominating commission for
the selection of County, Superior and Supreme Court
judges. The Bar Association’s Judicial Selection
Committee, with components at the State and county
levels, is responsible for providing the Governor
with a list of qualified judicial candidates. The com-
mittees request candidates to complete a guestion-
naire relating to their background. The Bar Associa-
tion’s Judicial Appointments Commiiitee is responsi-
ble for investigating and evaluating each prospective
candidate’s background when requested by the Gov-
ernor.

To facilitate the evaluation the Appointments
Committee uses a 30-item survey based on the
Canons of Judicial Ethics to determine such factors
as the candidate’s relations with the judiciary, per-
sonal and professional conduct, work habits, de-
meanor, professional competence, ability to avoid
the appearance of impropriety and business inter-
ests.

The present judicial selection process in New
Jersey falls short of the ABA and NAC standards
because of the following elements:

1. There are no time limits by which recommenda-
tions to the Governor, the Governor's namina-
tion and approval of a judicial candidate must
be made once a vacancy occurs or a new posi-
tion is created.

2. The State and county Bar Associations’ Judi-
cial Selection Committees and Judicial Appoint-
ments Committees do not include members
representing the public and the judicial sys-
tem. The members are all appointed by the
State Bar and county bar presidents.

3. The Selection and Appointments Committees
do not have permanent staff to assist in record
keeping and investigation of judicial candi-
dates.

4. The Governor is not required by statute or the
constitution to follow the recommendations of
the Bar Association’s Judicial Selection and
Appointments Committees.

5. The public cannot confirm or reject judicial
appoiniments through the electoral process
once they are in office.




Judicial Education and Training

NAC Courts Standard 7.5 and ABA Court Organi-
zation Standard 1.25 recommend that every court
system maintain a comprehensive program of con-
tinuing judicial education. The NAC suggests that all
new trial judges, within three years of assuming
office, attend both Jocal and national orientation pro-
grams as well as one of the other national judicial
education programs. The local orientation program
should be attended immediately before or after the
judge first takes office.

New Jersey meets or exceeds many of the NAC
standards for judicial education and training. The
New Jersey court system provides intrastate judi-
cial orientation programs for judges. Upper and lower
court judges, however, may perform judicial duties
for a considerable period of time before having the
opportunity to attend formal vrientation training. The
annual participation of New Jersey judges in national
education programs is low, in part due to a lack of
financial resources.

The NAC advises that each state develop its own
state judicial college, which should be responsible for
the orientation programs for new judges and provid-
ing graduate and refresher programs similar to those
of the national judicial education organizations. New
Jersey offered its first courses in a State Judicial
College in September, 1976,

The NAC recommends that each state plan spe-
clalized subject matter programs as well as two- or
three-day annual state seminars for trial and appel-
late judges. New Jersey has a seminar which is pre-
sented annually to trial and appeliate judges.

The NAC further recommends that the failure of
any judge to pursue orientation and regular continu-
ing educational programs should be considered by
the judicial conduct commission as grounds for dis-
cipline or removal if good cause is not shown. While
New Jersey has no court rules, statutes or constitu-
tional mandates that require judges to attend juicial
orientation or regular continuing education programs,
the Chief Justice does require attendance and parti-
cipation.

The NAC also suggests that each state prepare a
bench manual on procedural laws with forms, sam-
pies, rule requirements, sentencing alternatives and
information concerning correctional programs. New
Jersey appears to be consistent with this recom-
mendation through the court rules, the orientation
manual and other manua!s. forms, guidelines and
materials provided to ¢ iges in the State.

The NAC advises thar easn state periodically pub-
lish a newsletter with information from the chief jus-
tice, the court administrator, correctional authorities
and others. The periodical should include citations of
important appellate and trial court decisions and
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references to new literature in the judicial and cor-
rectional fields. New Jersey, through the Administra-
tive Office of the Courts sends separate monthly
bulietins containing this information to Municipal
Court judges and upper court judges. In addition all
judges receive slip sheets immediately on all publish-
ed, approved opinions.

The ABA and NAC advocate that provisions be
made to give judges the opportunity to pursue ad-
vanced legal education a.id research. The NAC sug-
gests a sabbatical leave program to fuifill this need.
New Jersey does not provide funds for sabbatical
leave programs.

NAC Criminal Justice System Standard 12.1
recommends that educational programs for criminal
justice personnel be developed based on a process
by which specific roles, tasks and performance
objectives are identified. These perceptions should
be compared with actual practices and, where ap-
propriate, included in education programs.

As mentioned before, Project STAR surveyed 48
judges to determine roles and tasks for that position.
The survey concluded that judges should receive
education and training in a number of areas which
included management and administration to increase
efficiency of judicial operations, education concern-
ing the changing character of contemporary morality,
education in the methods of empirical science and
education or training to deal with large caseloads
without sacrificing individual due process of law.
The Administrative Office of the Courts, Office of
Judicial Education, has no plans to utilize Project
STAR's research findings or training module because
they are too basic, elementary and general to be of
value,

NAC Criminal Justice System Standard 12.1
further advises that plans be developed and imple-
mented for evaluating the effectiveness of education
programs as they relate to on-the-job performance,
New Jersey's Office of Judicial Education is not yet
performing on-the-job evaluations of the effective-
ness of educational programs.

The NAC also recommends that the findings on
role, tasks, and performance objectives be incor-
porated in criteria for recruitment and selection
of criminal justice personnel. New Jersey has not
incorporated the findings of Project STAR into its
judicial selection process.

The NAC advocates the development of tech-
niques for a continuous assessment of education
needs as they relate to changes in social trends
and public needs on a national and local basis.
Presently participants in New Jersey judicial training
programs are asked to fill out a questionnaire con-
cerning the effectiveness ol the programs. A 16-
judge committee is responsible for pianning future
judicial training programs.




Commentary

The Committee, after carefully considering the
ABA, NAC and New Je?sey State Bar Association
recommendations for the creation of a Judicial
Nominating Commission to assist the Governor in
selecting judges, rejects the concept in favor of the
present system with some modifications. Although
the Judicial Nominating Commission is considered
a model by many experts, it is still open to damaging
political influence and provides no greater protection
against abuse than the New Jersey system of select-
ing judges. The Committee, therefore, recommends a
series of proposals for correcting the shortcomings
of the present system rather than creating a poten-
tially expensive new State bureaucracy.

A major aim of judicial selection standards is to
change the present voluntary merit selection system
into a true merit system. To achieve this, one of
the Committee's recommendations is that the Gov-
ernor's authority to appoint judges be limited to only
those individuals who are recommended and ap-
proved by the Judicial Selection and Appointments
Committee of the State ard county bar associations.

The Committee further recommends that the bar
associations continue to improve the criteria for
selecting potential judicial nominees and evaluating
their qualifications. Present criteria, which are based
on the Canons of Judicial Ethics, are considered
too narrow to be used to assess whetheér a candidate
has appropriate knowledge to fulfill judicial functions.
it is also recommended that the State Bar Associa-
tion sponsor a research effort to identify the knowl-
edge and skills necessary for an individual to per-
form the judicial functions. ’

The Committee has decided that judicial candi-
dates should be psychologically sound but no recom-
mendation has been proposed for a mechanism to
measure psychological fitness. The members con-
cluded that if the system for judicial removal functions
adequately, psychologically unfit judges would
be removed from office.

Standards recommend thatl the bar associations
include representatives of the lay public on the
Selection and Appointments Commitiees. Lay public,
it is concluded, has as much an interest in an
effective judiciary as the legal profession. While the
legal skills of a candidate can probably be deter-
mined readily by attorneys, other qualifications such
as concern for people, Justice and humanism can be
determined as well by laypeople who are potential
litigants or consumers of the justice system. Lay
representatives can also counter undue deference to
certain candidates resulting from friendship or pro-
fessional association.

Judicial representatives on the Selection and
Appointments Committees appointed by the Chief
Justice are recommended because the judiciary has
an interest in ensuring that its future colleagues are
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highly qualified. Although the present Committees
include participation of judges, uniess appointed to
the Committees by the judiciary, they may not be
considered as representatives of the judiciary.

To facilitate the work of the Selection and Appoint-
ments Committees the Advisory Committee recom-
mends that the bar associations either obtain staff
assistance or be provided with staff assistance on
at least a part-time basis. Na recommendations have
been made to improve the role of the State Police in
investigating the backgrounds of nominees because
the present procedures appear to be adequate.

in order to prevent appointment of judges to posi-
tions where there are neither enough cases, support
personnel nor facilities to enable them to operate on
a full-time basls, the Committee recommends that
the managerial feasibility of appointments be deter-
mined prior to new appointments. This assessment
should be based on a previously determined proper
ratio of support personnel to each judge which will
enable the couris to process cases efficiently and
effectively.

The limits of the Senate's role of advice and con-
sent over judicial appointments are defined by the
Committee. It has determined that the tactic of
blocking the nomination of a judicial candidate from
moving to the floor of the Senate through senatorial
courtesy is an abuse of the Senate's authority of
advice and consent, Failure to move a nomination to
the floor of the Senate is in effect a failure to execute
that constitutional mandate, Senatorial courtesy is
not grounded in the State Constitution or in the inter-
nal rules of the Senate. To the extent that senatorial
courtesy is in conflict with the stated goal of judicial

appointment by rmerit its pracfice should be abolished.

To ensure the integrity of the decision-making pro-
cess the standards are aimed at raising its visibility.

In the area of judicial training the Committee con-
cluded that New Jersey is in accord with and surpass~
es some elements of the ABA and NAC standards. In
other areas the Commitiee has expanded significant-
ly upon the national standards.

Although the Administrative Office of the Courts
recently created a State Judicial College which is in
accord with the national standards, some elements of
the College proposed by the Advisory Committee
have yet to be implemented. These elements include
establishment of a year-round comprehensive pro-
gram of education offered at regionai facilities and
instructed by an interdisciplinary faculty.

The Committee recommends significant expansion
of the judicial orientation training programs for new
judges and the overall judicial education curriculurm
in order to transmit knowledge from the soclal
science and administrative fields that is critically
important for effective and efficient adjudication.

Recognition that the transition from attorney to




judge represents a significant change in role led to
the recommendation that judicial orientation and
continuing education should be mandatory. Although
participation in some of the current training programs
may be high it is recognized that the popularity of the
programs may be a key factor and the programs of
the future, which may be less popular and yet of
critical importance, may be avoided.

Current attendance of judges at national level
education programs is expensive. To date approxi-
mately 20% of New Jersey’s upper court judges have
attended the programs. A much lower percentage of
Municipal Court judges have attended national judi-
clal education programs. For these reasons the
Committee recommends that national level education
programs be developed in New Jersey to expose
large numbers of local judges to the experiences,
outlooks and methods of judges throughout the
country.

The Committee recognizes that educational needs
vary among judges depending upon their individual
educational and work experience backgrounds.
Therefore, it recommends development of individual-
ized training methodologies and research to identify
specific training needs. The methodologies which
would allow individual judges or groups of judges to
progress at their own pace in specific areas of
educational need include: an automated legal re-
search system, video and audio tapes, manual or
computer assisted programmed instruction and sah-
batical leave. Automated legal research is being
tested now in eight states. Test sites for New Jersey
are in Trenton, Hackensack, Newark and Morristown,
and the project includes training for prosecution and
defense attorneys as well as judicial law clerks and
judges. If the results are satisfactory and there is a
sufficiently high cost/benefit ratio, the program will
be expanded statewide.
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THE PRETRIAL PROCESS

Introduction

As the incidence of crime spirals upwards, the
criminal justice system is required to handle ever
increasing numbers of persons. As more people are
funneled through the syster~ jails, courts and correc-
tional institutions are being filled beyond capacity,
creating an atmosphere detrimental to effective law
enforcement and socially detrimental to those within
the institutions.

A natural result of longer delays between arrest
and trial is longer periods of pretrial incargeration
at a time when a defendant is presumed to be inno-
cent. This interrupts the normal life of an accused as
well as his ability to earn a livelihood. The economic
and emotional trauma of lengthy pretrial incarcera-
tion can be avoided by streamlining the pretrial pro-
cess and thereby effectuating release as early as
possible.

In formulating standards and goals in the area of
pretrial processing, the main objective is release
whenever possible. Only in those instances where an
accused's subsequent appearance is not assured
should he be detained. The pretrial release decision

should be person-oriented rather than based totaiiy
upaon the nature of the alleged offense.

In addition to the area of release pending trial,
other alternatives fo formal prosecution have been
addressed such as prosecutorial screening and pre-
trial intervention. Through the use of these proce-
dures, appropriate cases can be diverted from the
formal criminal justice system and can be disposed
of through a diversion program or by administra-
tive dismissal.

These standards and goals are geared toward
fairness to accused individuals while also having the
effect of reducing jail population and backlog of
cases. It is hoped that implementation of these stan-
dards will result in greater efficiency and in minimal
detention of minar offenders.

It was recognized that many of the stande: iy
have already been implemented in this State by
statute or court rule. They have, nevertheless, been
included as standards and goals for the purpose of
continuity and to show agreement with the present
status of some areas of the law.

Problem Assessment

Attempts at reforming the pretrial process, slow in
coming, have begun to take hold. The direction and
emphasis that should govern changes are by no
means uncontroversial. While there is consensus as
to the existence and urgency of the problems that
surface during the pretrial phase, there is little agree-
ment on their solution. If the influx of defendants is
increasing more rapidly than society can build insti-
tutions to house them or man the courts to try them,
some compromise must be made. Such is cleaily the
case in our criminal justice system. There is a limit
to the resources at hand for the meting out of justice.
Some have claimed that the penalties of the criminal
justice system, namely jails and prisons, should be
retained only for individuals who are convicted of
serious crimes.! The limits of manpower, hardware
and space likewise make it necessary to weed out
those defendants for whom a formal trial would be
inappropriate, unnecessary or inefficient.

The drama of full-fledged litigation that the layman
perceives as the normal course of events following
apprehension of a suspect in fact occurs in only a
smalf fraction of cases. Actually, the criminal justice
system can be more accurately seen as a funneling
mechanism where discretionary decisions at the pre-
trial level frequently are made regarding the dis-
position of the accused.

Relerences tor thig chapter appear on page 144,
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To understand more completely the relationship of
discretion to the pretrial phase, a discussion of the
justice process is necessary, Criminal proceedings
may originate in three ways: 1) By a law enforcement
officer who either witnessed the offense or has prob-
able cause to believe that an individual has com-
mitted the offense and arrests the individual; 2) By
the filing of a complaint by a public officer or private
citizen or 3) By a grand jury indictment. An arrest or
summons follows either the filing of a complaint or
indictment. As soon as is practicable the accused is
brought before a judicial officer. in all cases, the
defendant is advised of his rights, conditions of re-
lease are established if the defendant is in custody
and, if the offense is indictabie, a date is set for a
probable cause hearing. Release pending trial may
be effectuated at this point.

In the overwhelming majority of cases, system
processing initiates with an arrest. The issuance of
an arrest warrant or the arrest of an individual in turn
commences the process whereby the individual is
taken to the police station, routed through the usual
booking and identification procedures and detained
untif such time as release can be effectuated. Dis-
cretion should be utilized in considering the neces-
sity for issuing an arrest warrant or for arresting an
individuai. NAC and ABA agree that a summons or a



citation usually should be served in lieu of an arrest
warrant or in lieu of continued detention after arrest.
Just as it became impracticable to detain people for
automobile violations as the population grew and
automobile owners proliferated, so it has now be-
come unworkable to detain every suspect in the cri-
minal justice process.

For certain offenses, mandatory use of a citation
or summons in lieu of a warrant or in lieu of continued
-detention following arrest could help to alleviate un-
due detention and congestion in the criminal justice
system. It would also obviate unnecessary suffering
on the part cf the accused, Certainly a goal should be
to -refrain from inflicting any unnecessary incoii-
venience upon a person who is still, in the eyes of
the law, innocent.

The effects of an arvest upon an individual are not
only of an immediate nature but can have long-term
repercussions, especially if the individual is unneces-
sarily detained pending further processing. in many
cases, the formal steps taken after an individual has
been arrested can be eliminated, which would result
in savings both of time and manpower, However, if a
decision is made to detain a person following arrest,
the individual should be brought before a judicial offi-
cer as soon as possible so that he may be informed
of his rights and the charges against him and that
release may be effectuated if deemed appropriate.
Prompt presentation, however, is not always possible,
usually due to the unavailability of key manpower
and other processing delays. The practice currently
exists whereby an individual may be arrested on a
Friday evening and detained awaiting an appearance
before a judicial officer untit Monday morning. Such
practices cannot be reconciled with the notion of
presumptive innocence. Titne limitations are needed
to minimize any incovenience for the accused and
lessen the potential for abuse.

Traditionally, the defendant awaited trial in custody
uniess qualified for and able to bear the cost of a bail
rei¢asz. The setting of bail is based on the theory
that the risk of financial loss will prevent defendants
from absconding prior to trial. Problems and inequities
within the bail system are well documented. It is re-
plete with inconsistencies and blatant discrimination
against the poor. In practice, bail often is not set
according to the defendant'’s individual circumstances
but is determined largely by the offense charged. The
bail system is also frequently distorted by the delib-
erate practice of sefting bail out of reach of a de-
fendant where the public demands it or where pre-
ventive detention of the defendant is desired.?

Aside from financial hardships, bail practices have
other serious consequences for defendants. Studies
have indicated that a defendant's failure to secure
pretrial release may have an adverse relationship on
trial outcome.? Detained defendants are more likely
to receive an unfavorable disposition and custodial
sentence.* In addition, studies have shown that con-
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viction rates are higher for detained defendants.5 The
public also suffers when defendants are detained.
Costs of detaining defendants who cannot afford bail
and, frequently, the resulting support of their families
must be borne by the public.

Recently, experimental bail projecis such as the
Manhattan Bail Project have demonstrated that ra-
tional bail decisions are possible if a “‘quick but care-
ful inquiry” is made relating to the dafendant’'s com-
munity ties.® Such projects have also demonstrated
that most defendants released, either on low bail or
on their own recognizance appear in court when
required. Thus, pretrial detention can and should be
greatly minimized.

New Jersey has initiated the practice of brief
investigations into defendants’ backgrounds in an
effort to make bail and other release decisicns more
related to the risk of nonappearance. A greater, more
equitable use of other release alternatives as well as
continued improvements in the application of bail are
needed to minimize pretrial detention to the fullest
extent possible.

Concurrent with the normal pretrial steps of arrest,
arraigriment and release or detention pending further
court action, is the practice of screening. Screening,
which is the removal of a case from justice system
processing, can occur anywhere from prior to the
preparation of a complaint until indictment.

According to the National Advisory Commission on
Criminal Justice Standards and Goals, less than
half of all adults apprehended are formally charged;
thus indicating that screening is a common practice.”
It is, however, an informal practice not subject to
review or governed by explicit criteria and/or guide-
lines. As in any pretrial decision, screening reiles
upon the discretion of individuals in a position of
authority; in this case the prosecuting attorney.
Normally the likelihood of acquittal or insufficient
evidence are factors most likely to persuade the
prosecutor to remove an individual from the system.

While there is nothing intrinsically undesirable about
prosecutorial screening, a potential for abuse, poor
judgment or unequal application exists: therefore
guidelines are necsssary.

Aside from considerations of justice in terms of
fair and equal treatment of offenders, screening can
engender serious internal problems. The police,
whose job it is to apprehend the suspect, may,
understandably, feel frustrated when their efforts
seem to be undercut. When screening occurs, the
public may feel that the complex legal procedures
encourage criminals to outwit the system. Such
frustration is exacerbated when the decision appears
to be a misguided one. Hence the fashioning of and
compliance with explicit guidelines which spell out
the rationale and place some constraints in terms of
accountability for the practice is desirable to miti-
gate the resentment that occurs both inside the sys-
tem and in the community.




In addition to being screened out of the system,
defendants may be diverted to appropriate programs
in lieu of criminal prosecution. Diverson, in this sense
Is defined as the removal of a defendant from the
ordinary course of prosecution to participate in a
prescribed program, the successful completion of
which results in the dismissal of charges. Diversion
can be beneficial to the defendant, criminal justice
system and community. For. the defendant, divarsion
to a suitable program does not have the stigma asso-
ciated with conviction and is less damaging fo the
individual's self-esteem. Diverson also reduces case-
loads at the beginning of the system funnel and
throughout the justice process, thus allowing public
funds and system resources to be expended on the
more serious or chronic offender with a greater po-
tential for benefit. Furthermore, diversion programs
enable the community to benefit from the productivity
of persons who might otherwise be a drain on public
funds.

Pretrial intervention (PTI), a formalized mechan-
ism for the removal of defendants from the ordinary
course of -criminal prosecution to supervised partici-
pation in a work or treatment program, is presently
the only court-approved diversion program for adults.
Only in the last decade has PTi been considered as
an accepted option to prosecution. Since 1970, when
the New Jersey Supreme Court promulgated Court
Rule 3:28, PTI programs have been implemented
in Atlantic, Bergen, Burlington, Camden, Essex,
Gloucester, Hudson, Mercer, Middlesex, Monmouth,
Morris, Passaic, and Union Counties. Current pro-
grams may be grouped into two categories: those
which provide general counseling and referral ser-
vices and those which are designed to treat a
specific problem such as altoholism. The majori-
ty of programs which are designated PTI pro-
grams provide general counseling services and,
where community agencies are available, make re-
ferrals to other agencies which may more appro-
priately handle certain probiems such as unemploy-
ment or drug dependency.

Court Rule 3:28 was amended in September, 1973
to include the operation of certain drug and alcohol
treatment programs under the designation of PT}
programs. To date, such programs have operated in
the larger, more urban portions of the State as in the
Essex and Camden County Treatment Alternatives to
Street Crime {TASC) drug programs and the Union
and Hudson County alcohol treatment programs.
However, the remaining counties also utilize avail-
able agencies within their own boundaries to treat
clients with alcohol and drug problems.

for certain first offenders charged with use or posses-
sion as outlined in the statute. Since the statute
neither prescribes a program nor defines “supervi-
sory treatment,” many judges may prefer to utilize
Rule 3:28 rather than N.J.S.A. 24:21-27 as a
mechanism for diversion of selected drug offenders.

The problems that accrue to PTI practices are
more or less the same that beset other discretionary
pretrial proceedings and call for the same types of
reform; namely structured, formal guidelines based
on explicit criteria. Although it may not be possibie to
foresee and therefore include in guidelines all the
relevant considerations that bear on individual cases,
uniformity of procedure that allows for the offense
as well as the individual needs of the defendant is
essential and should be the aim of any pretrial im-
provement.

The Supreme Court, in State v. Leonardis, 71 N.J.
85 (1978), dealt conclusively with eligibility standards
for pretrial intervention program participation, con-
cluding first that the nature of the crime should not
be dispositive and, more significantly, that the county
programs be administered pursuant to statewide
court-promulgated guidelines.

In addition to Rule 3:28, diversion of some persons
with drug problems may be made under the authority
of NLJ.S.A. 24:21-27. This statute permits diversion
prior to trial as well as "conditional discharge” (sus-
pension of sentencing for “supervisory treatment”
after a plea or adjudication of guilt) and is available

New Jersey’s Status in Comparison with the National Standards

New Jersey Court Rule 3:3-1 aliows the issuance
of a summons in lieu of an arrest warrant if the per-
son issuing the warrant has reason to believe that the
defendant will appear in response thereto. A sum-
mons may also be issued after arrest if the person
taking the complaint has reason to believe that the
defendant will appear in response to a summons.
Such procedures are consistent with the NAC and
ABA standards (NAC Courts 4.2, Corrections 4.3,
Police 4.4; ABA Pretrial Release 2.1, 2.2, 2.3, 3.1,
3.2). However, detailed procedures or guidelines
structuring the use of such summaonses, as presented
in NAC Courts 4.2, are not provided in the court
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ruies. In addition, the use of a summons is not man-
datory as suggested in NAC Corrections 4.3 and ABA
Pretrial Release 3.2 and thus Is infrequently used.
The Supreme Court's Committee on Criminal Prac-
tice has recently undertaken a comprehensive study
of the issuance of a summons. In its 1976 report, the
Committee on Criminal Practice recommended adop-
tion of a court rule which would require issuance of
a summons instead of a warrant by a police officer
at the street level or thereafter, at the police station,
except in certain situations. In its 1977 report, the
Commitiee recommends adoption and promulgation
of a Form Summions to replacethe present CDR Form



1 developed jointly in 1968 by AOC and the New
Jersey State Police. The recommended form is simi-
lar in size and shape to the summons used in motor
vehicle cases, and can be served upon a defendant
at the time of arrest. Thus a police officer may serve
a summons “‘on the street” in authorized instances.

in acknowledgment of prosecutorial discretion to
screen cases at the pretrial level, the national stan-
dards recommend criteria and procedures to be
utilized in prosecutorial screening and charging.
(NAC Courts 2.1, 2.2; ABA Prosecution Function
3.4, 3.9). The decision to prosecute in New Jersey is
within the discretion of the prosecutor, as decided in
State v. Winne, 12 N.J. 152 (1953). N.J.S.A. 2A:158-
4 also states that, except for the Attorney General,
the county prosecutor has exclusive authority to
prosecute. Disciplinary Rule 7-103(a) is also in ac-
cord with the recommended standards in prohibiting
charges where the prosecutor believes that the
charges are not supported by probable cause. A
recent Attorney General opinion (Formal Opinion No.
11, 1876) states that prosecutors must exercise
discretion in a '‘reasoned manner” and “in good
faith.” The opinion concludes that prosecutors have
the authority to administratively terminate complaints
hoth prior to and following probable cause hearings.

The national standards also recommend the devel-
opment of written guidelines structuring the use of
prosecutorial discreticn as well as other administra-
tive procedures (NAC Courts 1.2, ABA Prosecution
Function 2.5). New Jersey does not have a statute or
rule requiring a formalized statement of policy or the
development of a handbook although several prose-
cutors’ offices have developed such office manuals.

The national studies also recommend that a de-
fendant be presented before a judicial officer as soon
as possible. (NAC Courts 4.5, ABA Pretrial Release
4.1). NAC further stipulates a time limit of six hours.
At this appearance, it is recommended thai the de-
fendant be advised orally and in writing of the
charges, constitutional rights and the date of trial
or next appearance. ABA Pretrial Release Standard
4.2 also recommends counsel be appointed no later
than the time of first appearance.

In comparison, Court Rule 3:4-1 requires that an
arrested person be taken before the nearest available
committing judge (warrantless arrests) or the court
named in the warrant without “unnecessary delay.”
No time limit is expressed. Rule 3:4-2 requires the
judge to inform the defendant of all matters as
recommended by the national standards as well as
refer the defendant to the Office of the Public De-
fender. ~

Also at the first appearance, the NAC and ABA
recommend that the defendant’s release be deter-
mined quickly and emphasize immediate inquiry into
factors relevant to release (NAC Courts 4.5, ABA
Pretrial Release 4.3). ABA Pretrial Release Standard
4.4 recommends a defendant charged with an
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offense subject to no more than one year’s imprison-
ment should be released on his own recognizance
without any inquiry. If the maximum penalty exceeds
one year, an inquiry into the facts relevant to release
should be conducted prior to or in conjunction with
the first appearance (Pretrial Release Standard 4.5).
New Jersey court rules do not require an investi-
gation of the defendant’s background prior to the
first appearance.

Court Rule 3:26-1 states that defendants may be
released on bail on such terms that will assure their
presence in court when required and that take into
account personal characteristics of each defendant.
The rule also gives the court discretion to release a
defendant on his own recognizance or with the im-
position of terms or conditions appropriate to such
release. The general policy is against unnecessary
sureties and detention.

In reality, not all individuals are taken before a
judge or magistrate in order that they be admitted to
bail. Bail schedules which list suggested bail ranges
for specific crimes are utilized by several police de-
partments and clerks of court in some counties for
the purpose of setting bail, in direct contradiction to
ABA Pretrial Release Standard 5.3. In some in-
stances bail schedules are recommended by the
prosecutor and approved by a judge while in other in-
stances, primarily at the municipal level, the sched-
ules are issued directly by the judge. Thus, the bail
attached to a specific crime varies with the dis-
cretion of the individual creating the bail schedule
and is subject to personal biases.

Many recommendations for pretrial release other
than bail are proposed by the national studies. Both

-studies recommend defendants be released on their

own recognizance whenever possible and that an
adequate investigation of each defendant’s charac-
teristics be undertaken to determine an appropriate
release procedure (NAC Courts 4.6, Corrections 4.4;
ABA Pretrial Release 5.1). If a defendant cannot be
released on recognizance, he should be released on
the least onerous condition(s) reasonably likely to
assure his appearance where required (NAC Correc-
tions 4.4, ABA Pretrial Release 5.2).

In New Jersey, there is no presumption that the
defendant should be released on recognizance
although he may be so released at the discre-
tion of the judge according to Court Rule 3:26.
Data collected by the Administrative Office of the
Courts indicate that the utilization of ROR programs
in 1974 ranged from 25.0% of the cases in Cape May
County to 78.0% of the cases in Sussex County.?
Factors upon which pretrial release decisions are
based are set forth in Rule 3:26 and State v. Johnson,
61 N.J. 351 364 (1972) and are comparable to those
listed in NAC Corrections Standard 4.5 and ABA
Pretrial Release Standard 5.1. Many Municipal Courts
and all County Courts in New Jersey utilize a modifi-
cation of the Vera Institute point scale for release
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decisions. The Vera system assigns points to factors
related to likelihood of appearance, requiring defen-
dants to meet a minimum number of points to be eli-
gible for release. Those courts which do not utilize
any form of the scale upon which to make their deci-
sion often subjectively make decisions to release on
bail,

Despite the use of point systems, courts in few
municipalities and relatively few counties attempt to
verify information received through defendant inter-
views, which is recommended by NAC Corrections
Standard 4.6. The NAC further states that the staff
which handles bail/ROR programs should verify in-
formation received in relation to bail and should be
under the direction of the same agency that develops
presentence reports. Although New Jersey statutes
and rules do not specify who should gather and verify
such pretrial release data, it is usually conducted by
probation staff. The definition and type of investi-
gation varies among the courts as well as the number
of staff assigned in each county to perform this func-
tion.

New Jersey is, for the most part, consistent with
national recommendations calling for increased use
of conditional release and other bajl variations (NAC
Corrections 4.4, ABA Pretrial Release 5.2, 5.3). Re-
search indicates that all of the recommended release
alternatives except "'detention during specified hours”
{(NAC Correction 4.4) exist in New Jersey. Court
Rule 3:26-4(a) allows for the institution of a 10%
cash bail program in any court witls the approval of
the Assignment Judge. The NAC also recommends
the elimination of participation by private bail bond
agencies, which is currently allowed in New Jersey
although many feel bail bonds should be considered
appropriate only for those defendants who cannot
secure release by any other means.

The national standards also suggest that substan-
tive law and procedures be created to deal with non-
appearance after pretrial release (NAC Corrections
4.7, ABA Pretrial Release 5.6-5.8). According to
N.J.S.A. 2A: 104-13, it is a crime to fail to appear
when released on bail or personal recognizance and
Court Rule 3:3-1(b) further states that failure to
appear in response to a summons will result in the
issuance of an arrest warrant. Provision is also made
in R. 3:26-6(a) for forfeiture where there is a breach
of a condition. These procedures are normally
followed in New Jersey courts.

National recommendations are also proposed for
procedures relating to review of release decisions
{NAC Corrections 4.5, ABA Pretrial Release 5.9).
New Jersey rules do not provide for automatic re-
examination of release decisions although an appeal
is available on all levels. ABA Standard 5.9 also
requires periodic reports to be made to the court for
each defendant who has failed to secure release
within two weeks of arrest. Although New Jersey
rules do not require such reports, they are routinely
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filed with the Administrative Office of the Courts.

The ABA and NAC also suggest every convicted
defendant be granted credit for pretrial detention
(ABA Pretrial Release 5.12, NAC Correction 5.8).
Court Ruies 3:21-8 and 7:4-6(f) provide credit on the
term of a custodial sentence for any time served in
custody between arrest and imposition of sentence.

The NAC and ABA recommend the diversion of
selected defendants where appropriate (NAC Courts
2.1, 2.2; ABA Prosecution Function 3.8; Defense
Function 6.1). The National Advisory Commission
further suggests factors to be considered in making
diversion decisions and also recommends operation-
al procedures. Court Rule 3:28(b) allows diversion of
any offender into an approved pretrial intervention
program (PTI) upon the recommendation of the trial
court administrator, chief probation officer or other
program director approved by the Supreme Court.
The prosecuting attorney and defendant must con-
sent to such diversion. In counties where a pretrial
intervention program is approved by the Supreme
Court, Court Rule 3:4-2 requires the judge, at the
first appearance, to inform the defendant of the exis-
tence of such program, the name of the program
director and the location where applications may be
made for enrollment. Information relating to areas
such as personal background, previous criminal rec-
ord and present and pending charges is then gath-
ered at an initial interview by PT] staff prior to the
determination of the applicant’s eligibility. ‘

NAC Courts Standard 2.2 further suggests that the
decision by the prosecutor not to divert a defendant
should not be subject to judicial review. Prosecutors
have exercised ‘veto power” over the enrollment
of defendants into pretrial intervention programs in
the past, however, the New Jersey Supreme Court
ruled in State v. Leonardis, 71 N.J. 85 (1976) that
all persons are eligible to apply for admission to PTI
programs.

Guidelines issued by the Supreme Court state that
persons accused of deliberately committing violent
crimes, participating in an organized criminal activity
or taking part in a continuing ¢riminal business or
enterprise should generally be rejected. In addition,
persons should normally be declared ineligible if
accused of violating the public trust and when admis-
sion to a pretrial program would deprecate the
seriousness of the crime. The decision has been
criticized by many prosecutors, who felt they were
being deprived of discretion to decide who should be
admitted to such programs.

The National Advisory Commission, in Corrections
Standard 4.1, recommends the provision of compre-
hensive pretrial process planning which is nonexis-
tent in New Jersey. The standard also suggests in- -
formation which should be available for bail and
pretrial release planning and collected in a central




location. Collection of reliable data would enable
evaluation and planning to be conducted both within
the counties and on a statewide basis. Currently,

evaluation of release programs in some cases is
hampered because of the lack of available infor-
mation.

Commentary

Although the national studies in their recommen-
dations for pretrial processing did not contemplate
disorderly persons offenses, the standards proposed
by the Advisory Committee are applicable both to dis-
orderly persons and indictable offenses. In addition,
the Advisory Committee recommends these stan-
dards with the assumption that local, State and
federal governments will take active steps to ensure
compliance and provide funds where necessary.

In some cases, new legislation will be required in
order to implement these proposals; in other cases,
new administrative rules and in still others, only en-
couragement. It has been discovered, in the course
of the many intensive discussions necessary to formu-
late these standards, that they often call for proce-
dures that are already permitied or recommended
but are not generally observed. Thus, while it is to be
hoped that the present standards will influence
future legislation and administrative regulation, much
of their usefulness will be lost if they are not widely
promulgated, discussed and campaigned for among
those who do the day to day work of the system.

The intent of Standard 8.1 is to make the issuance
of a summons mandatory in certain situations. Pres-
ently provision is made for the use of a summons in
lieu of an arrest warrant (Court Rule 3:3-1 and 3:4-1)
although it is infrequently used. The Advisory Com-
mittee recommends that the use of a summons in lieu
of continued detention following arrest or in lieu of a
warrant should be mandatory for offenses other than
the common law felonies of arson, burglary, kidnap-
ping, murder, rape, robbery or attempts to commit
such crimes. These common faw felonies were
deemed exceptions since they are considered more
heincus, are usually punishable by longer sentences
and are similar to the offenses which require bail to
be set by a superior or county court judge as enu-
merated in Court Rule 3:26-2. Attempts to commit
these crimes were also exempted.

Specific criteria are offered to structure the use
of summonses by both police officers and judicial
officers. In comparison, the National Advisory Com-
mission and American Bar Association recommend
the use of a summons or citation in lieu of an arrest.
The Advisory Committee Standard varies somewhat
in that it calls for the use of a summons in lieu of con-
tinued detention following arrest (and also in lieu of a
warrant). This change was made to retain a law en-
forcement officer’s right to search during an on-scene
arrest and to allow for the photographing and finger-
printing of a suspect, which is required for all arrests
in New Jersey. The NAC and ABA made no such
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provision. It is recognized that statutory changes
may be needed to deal with present identification
procedures required after arrest.

The Advisory Committee recommendation also
deviates from NAS proposals in that it requires the
defendant to sign a receipt of the summons rather
than the summons itself.

The recommended standards for prosecutorial
screening are designed to serve as guidelines for
prosecuting attorneys and to promote uniformity in
screening while allowing for individual discretion.
The Advisory Committee proposes that the prosecut-
ing attorney should have the discretion to terminate
prosecution prior to indictment whenever it is coun-
terproductive to prosecute and the standards provide
guidelines at each instance where such prosecutorial
screening may occur. The Advisory Committee
further recommends that no complaint should be
filed without the active review and approval of the
prosecutor, thus suggesting that police officers
review matters with the prosecutor prior to pre-
paring a complaint. {deally, such a procedure should
be standardized statewide; however the Advisory
Committee acknowledges the fact that statewide
compliance may not be practical or possible at
present.

For many years, the issue of whether a prosecutor
has the authority to administratively dismiss a com-
plaint prior to grand jury presentment remained
controversial and unsettled. As a result, practices
differed throughout the State. A recent Attorney
General opinion concludes that a criminal complaint
may be disposed of by a prosecutor without present-
ing the matter to grand jury.® The proposed guide-
lines are consistent with this interpretation and offer
criteria to be considered for administrative disposi-
tion.

The standards for prosecutorial screening utilize
the most relevant portions of the ABA and NAC
recommendations and are therefore quite similar.
However, factors detailed by the national studies
which should not be considered in screening deci-
sions were excluded.

The standard governing the first appearance of the
defendant before a judicial officer is primarily con-
cerned with safeguarding the rights of the individual
defendant. Following a series of Supreme Court
rulings (most notably Mapp v. Ohio, Escobedo v.
Hllinois, Gideon v. Wainright, Mallory v. U.S. and
Miranda v. Arizona) the arrest, detention and in-
formation gathering procedures have been con-
strained by a rather specific format. A crucial prob-




lem concerns the time allowed to detain a suspect
before being brought before a judicial officer. The
NAC specifies six hours whereas the ABA advocates
the scheduling of a first appearance without un-
necessary delay. To rectify New Jersey’s situation,
the Advisory Committee follows the ABA lead in
recommending initial appearances on aill charges
be held without unnecessary delay. in interpreting
whether delay is unnecessary, a distinction is drawn
between defendants who are issued a summons or
released following arrest and those who are arrested
and detained. For persons arrested, the first appear-
ance should be held in no instance later than 48
hours after arrest. For defendants issued a sum-
mons, the standard of unnecessary delay is sufficient
since there is no detention and hence no urgency.

At the first appearance, the Advisory Committee
recommends the defendant be advised in clear and
easily understandable language of the charges,
the date of next appearance and of constitutional
rights, including but not lirited to the right to release
and representation by counsel if entitled. The Com-
mittee intends that to be so entitied, the defendant
must meet criteria as expressed in Rodriguez v.
Rosenbliatt, 58 N.J. 281 (1971) and Argersinger v.
Hamlin, 407 U.S. 25, 92 S. Ct. 20086, 32 L. Ed. 2d
530 (1972) with respect to nonindictable offenses.
Indigent defendants charged with indictable offenses
are entitled to the assignment of counsel at public
expense.

The Advisory Committee as well as the national
studies recommend defendants be released when-
ever possible at the first appearance. If the defendant
is detained, however, a detention or probable cause
hearing should be scheduled within ten days of the
arrest, If held within this time period, the probable
cause hearing may obviate the need for a separate
detention hearing as required in Gerstein v. Pugh,
95 S. Ct. 854 (1975). The Committee recognizes the
desirability of combining the detention hearing with
the first appearance or probable cause hearing.

Pretrial release standards proposed by the Advisory
Committee call for release determinations based
on each defendant's individual characteristics and
a greater use of release options other than bail.
These recommendations closely parallel the sug-
gestions of the NAC and ABA with only minor dif-
ferences.

The Advisory Committee recommends an investi-
gation commence as soon as possible to gather in-
formation relevant to release determinations. The
nature of the investigation should be limited to the
defendant’'s likelihood of appearance without any
consideration of preventive detention. The Com-
mittee also recommends elimination of schedules for
setting bail which do not take into account the per-
sonal characteristics of the defendant but rather
consider the offense charged.

In Standard 8.6, the Advisory Committee calls for
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the adoption of a court rule to develop, authorize
and encourage the use of a variety of alternatives to
detention. Many of the suggested alternatives are
presently available although only bail and release
on personal recognizance (ROR) are used with any
regularity. The listing of alternatives provided in
Standard 8.6 ranges from release on recognizance
to detention and it is suggested that the least re-
strictive appropriate alternative be selected for each
defendant. A revision in Court Rule 3:26-4{a) is
necessary to allow 10% cash bail in every county.
Presently this option Is in operation on a limited
basis and requires the approval of the assignment
judge. ~

Although the NAC and ABA recommend the aboli-
tion of private bail bondsmen in the release process,
the Advisory Committee elects not to concur since
there may be circumstances where the defendant
has no other way of securing bail. The Committee
therefore recommends that participation by private
bail bond agencies be minimized to the fullest ex-
tent possible.

The Advisory Committee also recommends pro-
cedures for a hearing if release conditions are vio-
lated by the defendant. it is important to note that a
technical violation or even the possibility of the com-
mission of a new crime does not necessarily mandate
a hearing and possible revision of release conditions
unless it bears directly upon the possibility’ of non-
appearance. The Committee deviates somewhat
from NAC recommendations regarding release con-
dition violations since the national study makes
reference to the revocation of release. In New
Jersey, release can only be denied where there are
no conditions that will assure appearance at trial,
State v. Johnson, 61 N.J. 351, 364 (1972).

The Advisory Committee also felt the judge need
only state his reasons on the record for imposing
detention, release conditions and revisions rather
than provide the defendant with a written statement,
as suggested by NAC. The Committee as well as the
national studies recommend all release decisions be
reviewable.

For purposes of this document, diversion is de-
fined as the halting or suspending of formal justice
system proceedings in favor of informal processing
or disposition. Presgntly, diversion programs such
as pretrial intervention are in operation in ten coun-
ties although uniform procedures are not utilized
statewide. The Advisory Committee recommends the
expansion of pretrial intervention programs until
there is one available to defendants in every county
and also recommends guidelines for statewide op-
eration. Recommendations proposed by the Commit-
tee for diversion apply especially to the operation
of pretrial intervention programs; however, standards
are intended to be applicable to any future approved
diversion program as well. ‘

In recommending factors to be considered in de-



termining a defendant's suitability for diversion,
the Committee combined NAC recommendations
with its own suggestions as well as those offered
by the Atlantic County Prosecutor’s Office.

The Advisory Committee emphasizes that diver-
sion, a process separate from screening, shouid not
be utilized as a substitute for prosecution where
the facts of the case are not sufficient to obtain a
conviction or where screening Is more appropriate.
The Committee did not concur with NAC's recom-
mendation that the decision by the prosecutor not
to divert a particular defendant should not be sub-
ject to judicial review in view of the fact that the
New Jersey Supreme Court has ruled otherwise
(State v. Leonardis, 71 N.J. 85 (19786)).

The creation of an agency within the Adminis-
trative Office of the Courts is recommended to

coordinate and direct all pretrial services to include
information gathering, pretrial intervention and
supervision of released defendants. This agency,
to be designated as the Pretrial Services Agency,
would also be responsible for planning and evalua-
tion of pretrial processes. The pretrial area, including
the release determinations and supervision of de-
fendants awaiting trial is a responsibility of the
courts; therefore, the Committee deems it proper
to place authority for pretrial services under the
Administrative Office of the Courts rather than a
correctional agency. In addition, much of the ser-
vices necessary during the pretrial phase as well

as statistical capabilities are currently provided

through probation departments, which are super-
vised by the Administrative Office of the Courts.
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TRIAL PREPARATION

introduction

The expeditious processing of criminal cases must
always be tempered by constant concern for the
rights of the accused and the needs of society. This
balancing of goals is a recurrent theme in the ad-
ministration of criminal justice. Prompt and efficient
processing of cases requires an effective screening
mechanism to determine whether trial is warranted
as well as procedures for the review and dispasition
of cases through pleas of guilty.

Although the constitutional guarantee of the right
to a speedy trial is fundamental to our system of
justice, the majority of criminal cases are disposed
of without trial. It is commonly asserted that the
public also has a right to a speedy determination
of the issues. Thus, the definition of “speedy” must
be suitable to both the defendant and the public.

The existence of two duplicative processes for
determining reasonable cause, grand jury and prob-
able cause hearings, contributes to the delay in
bringing cases to trial. This duplication has be n
the source of much concern and criticism. A .y
believe the grand jury indictment process has out-

Probiem
The Grand Jury

Predecessors to the present grand jury system
date back as far as eighth century England.’ Closer
origins are associated with the promulgation of the
Assize of Clarendon in 1166 which permitted a body
of 12 men from each hundred to present under oath
the names of those believed guilty of criminal of-
fenses.? At that time, the accusers were also per-
mitted to judge, however within 100 years the grand
and petit jury functions were separated.® Accusa-
tions originated with memberx although accusations
from outsiders gradually came » be considered.* As
improvements were realized in English criminal pro-
cedure during the fourteenth and fifteenth centuries,
grand juries were also modernized. Informations
(formal statements filed by the prosecutor which
include all of the essential elements of an indict-
ment) were allowed as an alternative to grand jury
indictment. Reform continued and in 1695, Wil-
liam and Mary granted subjects for the first time
the right to review their indictments prior to trial.%

Criticism of the English grand jury began to mount
during the nineteenth century resulting in the
enactment of statutes to limit grand jury powers.
In 1933, English grand juries were abolished when it
became apparent that they had “outlived their use-
fulness.”s
References for this chapter appaar on pages 157 & 158.

lived its usefulness, is cumbersome and subject fo
undue prosecutorial influence and control, whereas
others contend the probable cause hearing as it
presently operates is not truly an effective screening
mechahism. Seme hold that the grand jury-probable
cause hearing process as it now operates provides
the necessary safeguards and should not be
changed.

Another mechanism to balance the conserva-
tion of resources with the defendant’s and society's
best interests is plea negotiation. Its advantages
and prevalence notwithstanding, plea negotiation re-
mains a controversial practice. On the one hand,
plea negotiations can obviate the need for a public
trial in those cases when a trial is undesirable, un-
necessary or the facts are not in dispute. On the
other hand, critics of plea negotiations argue that
the process yields disproportionately differential
treatment of defendants, primarily because consti-
tutional safeguards to guarantee equal treatment
under law are superseded.

Assessment
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The development of American grand juries gen-
erally follows the establishment of the colonies.
Methods for selecting jurors as well as juror qualifi-
cations varied. History indicates that colonial grand
juries were “ineffectual, ignored or shared com-
plicity in many prosecutions of, from a modern
viewpoint, doubtful justice."” During the Revolu-
tionary War, for example, many grand juries served
the American cause for freedom by indicting British
authorities, Tories and other anti-revolutionaries
for political reasons.®

New Jersey's first grand jury was impaneled in
1676. Prosecution by information, although greatly
abused, was common during the eighteenth century,
Criminal informations were abolished in 1795 and in
1844 the State Constitution authorized indictment as
the only method of initiating prosecution. The investi-
gative and presentment functions of New Jersey’s
grand jury system have remained essentially un-
changed since 1676.°

Traditionally, the grand jury has acquired iwo
distinct functions—to initiate investigations of siis-
pected criminai activity and to act as a buffer be-
tween the State and the citizenry by weighing evi-
derice to determine if a trial is warranted. This buffer
function is implicit in the Fifth Amendment which
provides that ‘no person shall be held to answer




for a capital or otherwise infamous crime unless
on presentment or indictment of a grand jury.” This
requirement has never been held by the U.S. Su-
preme Court to be binding on the states as decided
in Hurtado v. California, 100 U.8. 516 (1884). Less
than half of the states currently require prosecution
to be initiated by indictment in all cases. Most states
allow the initiation of prosecution through the use
of informations,

The grand jury indictment process has been the
source of much contention among criminal justice
system practitioners and the public. Many com-
mentators have concluded that the indicting grand
jury process no longer serves a useful purpose in
today's system of criminal justice.'® it has been
characterized as inefficient and cumbersome. The
great mass of cases prepared and presented to a
grand jury, especially in states such as New Jersey
which do not authorize the use of informations, often
precludes careful review and consideration of each
case by both the prosecutor’s staff and the grand
jury.’™ The Advisory Commission on {ntergovern-
mental Relations proposed in 1971 that the indict-
ment by grand jury requirement be eliminated while
. the investigatory function be retained.?

Criticism of the grand jury indictment process
centers around the claim that it is ineffective as
a buffer between the prosecution and one accused
of a crime. Concern has' been expressed re-
garding possible prosecutorial domination of the
grand jury proceedings.'® Many believe the pro-
cess serves only as a rubber stamp approval of
the prosecutor’s request for indictment. in adition,
several characteristics of the indictment process,
such as the absence of rights for defendant and
attorney appearances and cross-examination of
witnesses, may create a potential for abuse.™ A
court management study of the Baltimore courts
concluded that the grand jury has a negligible effect,
other than delay, on the criminal process. The Na-
tional Advisory Commission on Criminal Justice
Standards and Goals found that in most cities across
the nation where the grand jury is utilized for in-
dictment purposes, it eliminates less than 20% of the
cases presented.’ Although similar statistics on a
State level are not available for New Jersey, the
Subcommittee to Study the Grand Jury of the Su-
preme Courts Committee of Criminal Practice found
that in Essex County, where each case is presented
to the grand jury, approximately 40% are “no billed.”
In Atlantic and Mercer counties, where prosecutorial
administrative dismissal is utilized, approximately
20% and ten percent respectively are “'no billed.” 8

Another criticism of the use of indicting grand
juries is that impaneling and servicing a grand jury
is becoming more costly in terms of time, personnel
and finances. Many have argued that the indictment
process is unnecessary and duplicative of the pre-
liminary or probable cause hearing since both de-
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termine the existence of probable or sufficient cause.
The Speclial Committee on Crime Prevention and
Control concluded the preliminary hearing is a more
effective screening device than the grand jury pro-
cess.’ The National Advisory Commission has con-
cluded that “any benefits {o be derived from a re-
quirement that all offenses be charged by grand
jury indictment are outweighed by the probability
that the indictment process will be ineffective as
a screening device, by the cost of the proceeding
and by the procedural intricacies involved.”'® The
Commission therefore recommends grand jury in-
dictment not be required for initiation of any criminal
proceeding and that, if it is utilized for a particular
case, a preliminary hearing should not be available
{NAC Courts Standard 4.4).

Notwithstanding arguments to remove the indict-
ment requirement and rely on probable cause hear-
ings as the sole determiner of cause for most cases,
there is wide support for the reverse position. Past
experience of prosecution and defense parties in-
dicates the probable cause hearing serves princi-
pally as a means of discovery rather than a deter-
mination of sufficient cause. Recent statistics are
unavailable, although statistics compiled by the
Public Defender in certain northern counties show
that from July 1, 1967 to December 31, 1970 a total
of 39,137 cases were handled, 1064 or 2.7% of which
resulted in findings of no probable cause by the
Municipal Court.™ The Supreme Court Special Com-
mittee on Calendar Control-Criminal, which in 1971
recommended the elimination of probable cause
hearings, considered such a small percentage as
hardly warranting “perpetuation of a practice which
in essence duplicates the function of the Grand
Jury."'20

It is frequently argued that the probable cause
hearing, as structured, invites procedural jockeying.
Responding to the Supreme Court Special Committes
recommendations, a New Jersey Law Journal edito-
rial, which acknowledged certain deficiencies of a
probable cause hearing yet considered it worthy of
retention, stated the following:

Prosecutors  often bypass [the probable cause]
hearing, complaining of its inutility and its misuse
by defendants; defense counsel often use the hear-
ing for purposes other than to determine probable
cause, and allege deprivation of the defendant's
rights if the hearing is bypassed. Acrimony appears
with frequency, and what usefuiness there is in the
hearing evaporates. ... Rule 3:4-3 provides that the
court ‘shall’ conduct a hearing as to probable cause
‘within a reasonable time' unless the defendant
waives the hearing or an indictment is returned prior
to the hearing; yet a defendant who demands a hear-
ing can be frustrated by a simple adjournment of the
hearing until the Grand Jury indicts. If a defendant
obtains a hearing, the prosecutor can render it mean-
ingless by simply electing not to present any evidence
at the hearing, and thereafter seeking an indictment
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at his convenience. And even if at the hearing the
defendant is successful in having the complaint dis-
missed, he remains subject to indictment on the
charge.??

These deficiencies not withstanding, it has been
posited that the hearing has certain potential which
should be tapped rather than abandoned. First, the
probable cause hearing can give a defendant in cus-
tody an early opportunity to challenge that custody.
Second, it gives the defendant, whether detained or
released, the opportunity to confront and dispel a
criminal charge which has been made against him or
her and on which no prompt action has been taken by
the State. Third, it provides an early adversary mest-
ing at which, in the interests of both parties, review
and disposition of charges can be effected before
unnecessary expenditure of time and funds is made
by either side. With proper revisions in procedure,
the probable cause hearing could function effectively
and efficiently as a screening mechanism to remove
unwarranted cases from prosecution.

There is still another stream of thought which
contends neither the probable cause hearing nor
the indictment process should be eliminated but
should perhaps be refined. This position is taken
on the grounds that each proceeding is yet another
step which serves to protect the rights of the de-
fendant and acts as a check on the system. Thus,
both should be retained and utilized to their fullest
potential.

Regardless of whether indictment is required for
criminal prosecution, many believe the grand jury
can play a vaiuable role in the criminal justice sys-
tem and should not be entirely eliminated. Most
practitioners recognize the necessity to retain the
grand jury's investigative function. It is especially
desirable in cases involving official corruption and
organized crime. Such allegations should be investi-
gated by an independent authority to preserve im-
partiality and avoid any charges of ‘“‘cover-up” or
“whitewash” where charges are not substantiated.??
In addition, it is generally accepted that the grand
jury indictment process should be retained for ex-
ceptional cases such as those which are politically
sensitive, involve numerous defendants or where the
need for secrecy exists.? :

The grand jury system in New Jersey has recently
been the subject of extensive scrutiny by two re-
spected groups. In April, 1975, the President of the
New Jersey Bar Association formed a special com-
mittee to review New Jersey's grand jury process.
The Special Committee on Grand Jury Review under-
took a comprehensive study of the grand jury pro-
cess and published its findings in May, 1977. The
Supreme Court's Committee on Criminal Practice
has also formed a Subcommittee to Study the Grand
Jury. The Subcommittee submitted an inclusive
report in March, 1976, which has since been re-
vised and adopted by the Committee on Criminal
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Practice and has been made part of its 1877 report,
These reports reviewed in depth the historical back-
ground of the grand jury, present practices in New
Jersey and other states and the range of alternatives
to the indictment process. To avoid duplication of
effort, this Standards and Goals report leans heavily
on the research undertaken by these efforts.

Speedy Trial

Court congestion and delays in processing cases
continue to plague the administration of criminal
justice. For the 1974-1975 Court Year, 27,567 crim-
inal cases were filed in court and 23,260 were dis-
posed of, leaving 26,555 cases pending which in-
clude backlog.?* These figures represent, in compari-
son with 1973-1974 figures, a 14.1% increase in
cases filed, a 4.8% decrease in cases disposed and
a 19.4% increase in cases pending at the end of the
court year. These figures are illustrative of the in-
creasing case backlog which has generally occurred
since 1948 and which hinders New Jersey's sysiem
of criminal justice.

Continuing and increasing pressures upon avail-
able resources have made it difficult to dispose of
criminal cases promptly, thus resulting in lengthy
delays prior to trial. The March, 1874 Criminal Time
Interval Study,® undertaken by the Administrative
Office of the Courts, indicated that the total time
period from indictment or accusation to commence-
ment of trial for those trials commencing in March,
1974, ranged from 23 days in Camden County to 71
months, one day in Passaic County. The average time
period for the State was five months, five days, For
incarcerated defendants, time limits ranged from
24 days in Bergen County to 35 months, 17 days in
Passaic County. The statewide average time limit for
incarcerated defendants was three months, 17 days.

Delay in processing criminal cases has raised
serious questions regarding a defendant's con-
stitutional right to a speedy trial. Lengthy pretrial
delay can be prejudicial to a defendant especially
if he is confined and cannot, or finds it difficuit to,
preserve a defense. On the other hand, delay is not
an uncommon defense tactic which, among other
things, enables a defendant to manipulate the sys-
tem through pretrial maneuvers such as plea nego-
tiation and judge shopping. It has been argued that
society also has a right to a speedy disposition of
criminal cases and thus has a legitimate interest
in sewking prompt resolution. If there is delay be-
tween the commission of a crime and punishment,
the possibilities of deterrence and rehabilitation may
diminish. Such delay may be considered detrimental
to saciety’s interest,

The Sixth Amendment to the U.S. Constitution
guarantees that defendants have a right to a speedy
trial although precise limits. which define that right
are not clear. |f speedy trial goals were defined
in terms of a specific time interval, it would be im-




portant to identify the point at which counting time
for trial begins or what periods, if any, should be ex-
cluded. It is generally accepted that allowing time
extensions solely in response to trial docket pres-
sures is undesirable and should not be practiced.
Continuances should be restricted.

Many states, including New Jersey, have formerly
required a defendant to demand his right to a speedy
trial to commence the running of time. The American
Bar Association (ABA) has rejected the requirement
of demand for a variety of reasons, one being that
it is Inconsistent with the public interest in prompt
dispositions.?® There may also be situations where
it is unfair to require a demand. According to the
ABA, delay prior to trial should not be tolerated
merely because a defendant does not consider it in
his best interest to seek a speedy trial,

The controversial issue of appropriate conse-
quences for the denial of speedy trial remains largely
unsettled. Most states which designate acceptable
time periods for bringing a case to trial provide for the
release of detained defendants upon expiration of
such time limit. The American Bar Association takes
theé position that “‘the only effective remedy for denial
of speedy trial is absolute and complete discharge.”#’
The ABA explains that the right to speedy trial would
be meanirigless if the prosecution were free to com-
mence prosecution again for the same offense.

The necessity for specified time limits and the de-
mand requirement in defining one’s right to a speedy
trial have become questionable in light of recent
court rulings. The U.S. Supreme Court, in Barker v.
Wingo, 407 U.S. 514 (1972) rejected inflexible ap-
proaches such as fixed time periods in defining one’s
right to a speedy trial. It also rejected the necessity
for a defendant to demand a speedy trial. The court
concluded in its decision:

A defendant's constitutional right to a speedy trial

cannot be established by any inflexible rule but can be

determined only on an ad hoc balancing basis, in

which the conduct of the prosecution and that of the

defendant are weighed.
The U.S. Supreme Court, in Barker, listed four factors
which should be considered in determining if the right
to a speedy trial has been denied: length of delay,
reason for delay, defendant’s assertion of his right
and prejudice to the defendant. Thus, the Court
placed the primary burden, to assure that cases are
promptly brought to trial, upon courts and prosecu-
tors. it prescribed a balancing test in which the con-
duct of both the prosecution and the defendant are
weighed.

The New Jersey Superior Court has held in State v.
Cappadona, 127 N.J. Super. 555, 558 (App. Div.
1974) and State v. Smith, 131 N.J. Super. 354 (App.
Div. 1974) that the denial of speedy trial cannot be
answered by the sole reference to lapse of a specific
amount of time between indictment and trial or lack
of trial. Factors identical to those outlined in the
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Barker decision were offered as determinants of
speedy trial denial. In State v. Smith, the Superior
Court stated that prejudice for the defendant is not
confined 1o the inability or lessened ability to defend
on the merits but it can also be found from “employ-
ment interruptions, public obloquy, anxieties con-
cerning court and unresolved prosecution, a drain of
finances” and the like. In State v. Szima, 70 N.J.
196, 133 N.J. Super. 469 (App. Div. 1975), the New
Jersey Supreme Court held that an unexplained lapse
of 22 months between the tirne of defendant’s arrest
and his subsequent indictment did not constitute a
denial of his right to a speedy trial in absence of any
showing of prejudice to the defendant.

Aside from the issue of defining the right to speedy
trial, many authorities agree criminal defendants
should be given speedy trials, not only as a matter of
constitutional right, but as a means of assuring effec-
tive law enforcement. The issue of speedy trial, which
has been a subject of concern in New Jersey and
other states for many years has acquired renewed
interest since Governor Brendan Byrne delivered his
State of the State Address in January, 1976. Gover-
nor Byrne recommended dealing with the alarming
rise in violent crime by providing certainty and swift-
ness of punishment. In his message, the Governor
called for action which would bring the accused vio-
lent criminal to trial within 90 days of indictment.

Many believe the court system could be equipped
to provide prompt trials but, with present manpower
and financial limitations and ever increasing back-
logs, it is not possible. At the end of the 1974-1975
court year, over 4,000 cases were pending ranging in
age from six months to one year; over 1200 were 12
to 18 months old; 493 were 18 to 24 months old
and 576 had been pending for two years or longer.28
Solutions for the court’'s criminal case backlog pro~
blems are by no means simple. For example, many
fear increased attention to the criminal calendar
without any additional judgeships may cause a back-
log in the civil calender.

Part of the solution to reduce court backiog and,
in turn, assure speedy trials lies in reducing the
number of cases requiring trial through methods
such as screening, diversion, negotiated guilty pleas
or decriminalization of certain victimless crimes.
Removing cases by these means could allow more
time to be devoted to dealing with defendants charged
with violent crimes.

Any method or program which can improve effi-
ciency and maximize available resources would bene-
fit prompt case processing; howéver, it is argued that
the objective of speedy trial cannot be reached with-
out new appropriations for all components of the
system. An effective program of bringing defendants,
especially those charged with violent crimes, to trial
within 80 days of indictment would require the addi-
tion of more judges, courtrooms, prosecutors, pubiic
defenders, probation officers and other supporting
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staff. Even if present vacancies were filled, many
doubt that the backlog can be overcome and speedy
trials provided, given the high number of cases added
to the calendar each day.

Despite difficulties in establishing a speedy trial
requirement, prompt disposition of c¢riminal matters
remains a worthwhile goal. The setting of a time limit,
such as 90 days from indictment to trial as recom-
mended by the Governor, or 90 days from charge to
trial as recommended by the Administrative Office of
the Courts and this Committee, would enable the
system to measure its success in providing prompt
trials although time limits are recognized as un-
necessary in defining a defendant’s constitutional
right to speedy trial. An interim measure aimed at
satisfying the pubiic's interest is the scheduling of
cases involving violent crimes on a priority basis in
addition to jall cases. Regardiess of what immediate
steps are taken, policy decisions and standards are
needed to provide a framework for speedy trial con-
siderations.

Plea Negotiations

The court is generally thought to be the single most
important and critical institution in the entire system
of criminal justice. It is this hub which determines
priorities and practices for the rest of the system.
Arrest procedures, police conduct, legal strategy and
correctional practices, for example, are ail shaped
by court decisions and reguiations.?®

The court’s putative function is to ascertain the
guilt or innocence of the accused. Our judicial sys-
tem, with its stress on adversary procedures and
complex rules of evidence, operates on the assump-
tion that courts resolve questions of culpability. How-
ever, in the preponderance of cases, especially in the
busier courts, the major decision pertains, not to
whether the defendant has committed a crime, but
rather to what crime he has committed or how many.
A small fraction of cases are adjudicated in a full
scale trial. From 87% to 94% of criminal convictions
are obtained by the defendant’s own guilty plea.®® In
many cases, a gulilty plea is brought about through a
negotiating process®! between prosecutor, defendant
and lawyer. When the bargaining takes place the
defendant is offered an inducement to plead, in the
form of a reduced charge or recommendation for a
reduced sentence.

The common types of agreements may be divided
into the following categories:

1. Recommendations that separate indictments
or courts of the same indictment be dismissed
in return for specified guilty pleas.

2. Recommendations for specified maximum
exposure less than the statutory maximum,

3. Recommendations that the crimes charged be
downgraded to lesser included offenses, either
indictable or disorderly.3?

Until recently, English- and American courts
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actively discouraged the guilty plea. For centuries,
litigation was thought to be the “safest test of jus-
tnce "3 A plea of guilty which issued from negotia-
tions between prosecutor and defense and was part
of a bargain between them was, in most American
jurisdictions, an illegal plea. Everyone involved might
know that the plea had been made in return for a dis-
missal or reduction of certain charges, or some other
leniency, but this knowledge could not be openly
avowed. ‘

Over the last decade, the U.S. Supreme Court
rendered this unnecessary, giving its approval to
plea negotiations provided that the defendant has
“full understanding of what the plea connotes and of
its consequences' and that the judge assembles an
“affirmative record"” of the proceedings, so that the
agreement is officially recorded.®! The U.S, Supreme
Court also decided:

. .the disposition of criminal charges by agreement
between the prosecutor and the accused...is an
essentlal component of the administration of justice.
Properly administered, it is to be encouraged. If
every criminal charge were subjected to a full scale
trial, the States and the Federal Government wguld
need to multiply by many times the number of judges
and court facilities.®
The Supreme Court of New Jersey gave recog-

nition to plea negotiations by stating:

. there is nothing upholy in honest pleabargaining
between the prosecutor and defendant and his attor-
ney in criminal cases. At times, it is decidedly in the
public interest, for otherw;se. on occasion the gunty
would probably go free .

Notwithstanding the prevalence of negotuatzons, judi-
cial endorsements and the weighty considerations in
its favor, there are formidable objections to plea
negotiations. It remains one of the most controversial
and suspect practices in the criminal justice system.3’

The practice of plea negotiating is generally
explained, and often justified, in terms of the over-
burdened court system and prosecutorial offices. An
article in Newsweek stated that if all the defendants
in any one city ceased tc offer pleas and instead in-
sisted on their right to trial by jury, "the entire crimi-
nal justice system would stand still for a moment and
then collapse.”®® In Manhattan one prosecutor was
quoted as saying "our office keeps eight courtrooms
extremely busy trying 5% of the cases. If even 10%
of the cases ended in trial, the system would break
down. ... "%

A major justification offered by prosecutors in sup-
port of plea negotiations is that it enables them to
maximize the number of convictions but this expec-
tation may be unfounded. The weakness of their
cases was noted as an important reason for negotiat-
ing by 85% of the prosecutors surveyed by the Uni-
versity of Pennsylivania Law Review.4® Prosecutors
have also argued that by bargaining they can better
adapt the charge and ultimately the sentence to the
peculiar circumstances of the case: the social status




of the defendant, a previous record and perhaps ac-
tivities which are not a record, apparent state of mind
when commifting the crime and after arrest and so
on. On the other hand, prosecutors may feel they
understand the community’s values better than the
legislator; they may ‘grant concessions because
the law is ‘too harsh’, not only for this defendant but
for all defendants.”4

The prime objection to plea negotiation is a con-
stitutional one. As it is generally practiced, negotia-
tion places enormous pressure on defendants,
whether guilty or not, to forgo their constitutional
rights.

The pressures ¢an be extreme. Since trial dockets
are congested, the defendant who insists upon trial
can expect a long period of uncertainty, often under
circumstances which might make it impossible to
keep a job or get another one. | the defendant does
not qualify for bail or is not able to raise it, the situa-
tion is even worse. The bargain offered often involves
substituting & misdemeanor charge for a high mis-
demeancor and/or dropping several charges. if the
bargain is at all tempting then, it will be because the
possible penalties, if trial is insisted upon, are sub-
stantially more severe than they would be for the
offense to which a defendant agrees to plead; and the
differential is often furthér increased by the fact that,
even for the same offense, a guilty plea may be re-
warded with a lighter sentence.

Detenders of plea negotiation should not take re-
fuge in the claim that an innocent person rarely
pleads guilty. Accurate statistics are not available,
since it is seldom possible for a researcher fo find
out whether the defendant is, in fact, guilty. Para-
doxically, the innocent defendant is often under
greater pressure to plead guilty than is the guilty
one.*? It is reportedly so because the prosecutor may
offer a better bargain if the case is weak. The better
the bargain, the more the defendant risks by insist-
ing on trial.*® A case is reported by Benjamin M,
Davis, San Francisco attorney, in‘which a man was
charged with kidnapping and forcible rape. Davis
investigated the case and stated that his client was
innocent. Davis was confident of acquittal. The pro-
secutor, no doubt feeling that his case was weak,
offered to accept a plea of simple battery. This would
have meant at most of 30-day sentence, and pro-
bably only probation. When Davis reported the offer
to him, emphasizing that he would probably be acquit-
ted if they went to trial, the defendant said “} can't
take that chance."* Assuming the truth of the anec-
dote, this case illustrates that an individual may be
forced to plead guilty to a minor offense, even though
innocent, in order to avoid severe penaities if found

. guilty.

It is true that a very different result also occurs, in
_that people whom the police know to be guilty of ser-
ious crimes (which they may be unable to prove)
frequently can bargain their way to inordinately weak
charges and sentences; but this does not invalidate
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the previous point. indeed, it reinforces it in that
both guilty pleas by the innocent and convictions on
minor charges of serious offenders tend to under-
mine confidenrce in the administration of justice.

Aside from the pressures defendants face, their
rights may also be jeopardized. The rights in ques-
tion are those of the Fifth Amendment, against self-
incrimination and of the Sixth, to confront one's ac-
cusers, to compel the appearance of favorable wit-
nesses and to stand trial by jury.® It should not need
to be argued that the protection of such rights is
important; but they take on a special poignanca in the
context of plea negotiations, given that it is often, as
one public defender put it, “{rial by trick and deceit.”4¢
It depends heavily on the bluffing abilities of opposing
counsel. One must suppose that many defendants
plead guilty who, if they had insisted on the exercise
of the rights mentioned above, would have been
acquitted or seen their cases dismissed.

Another problem with plea negotiations as it is now
practiced is that it strains that fundamental concept
of “equal treatment under the law.” The rich and
sophisticated have high priced lawyers whom they
can immediately call, Hardened criminals know how
to manipulate the system. lt is the poor, the ignorant
and the inexperienced who are the most vulnerable fo
the inducements of a plea negotiation.*” Further-
more, the prosecutor’s decision to bargain one case
rather than another is often shaped by factors which
have no connection at all with the demands of jus-
tice, the probable welfare of the community or the
correctional needs of the defendant. The chief
factors are the current state of the prosecutor’s case-
load and the length of time which a trial is likely to
take.*® Radical disparities of treatment may be con-
tingent on administrative convenience. Prosecutors
must work in a context of limited resources and in-
deed, have to worry about how best to allocate their
resources. A practice which encourages such in-
equities and infringements of constitutional protec-
tions should not be accepted without stringent moni-
toring. ‘

The heart of the constitutional question would seem
to be whether it is lawful, on grounds primarily ot ad-
ministrative convenience, to apply extreme pressure
on defendants not to exercise several related consti-
tutional rights. It has been argued that the U.S.
Supreme Court has implicitly answered this question
in the negative.

In recent cases where the government sought to
elicit information from its employee or licensee In
order to determine his qualifications, the Supreme
Court refused to allow any burden on the right.
Garrity v. New Jersey held that incriminating evi-
dence secured under the threat of discharge was
not admissible in a later trial. A companion case,
Spevack v. Klein, held that an attorney could not
be disbarred for failure to produce records and
testify in a judicial inquiry if he had not been offersad
immunity from later criminal prosecution.*®
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The Harvard L.aw Review points out that the burden
involved in plea bargaining, which is often a threat of
confinement for an extra period of years, is at least
as heavy as the price In Garrity; the loss of a job.

Thus, even under a narrow reading of the Garrity
principle, plea bargaining should be held unconsti-
tutional because it places the accused in the dilem-
ma of having to forfeit elther his privilege against
self-incrimination (by acknowledging his guilit
through a plea of guilty) or his chance for a shorter
sentence or reduced charge.... Since the very
purpose of plea bargaining Is to prosecite and con-
vict the defendant by pressuring him to plea guilty,
the practice will always violate the Fifth Amend-
ment.5?

There Is, moyaaver, room for sgepticism concern-
ing the primary rationale for the practice. Alschuler
reports that an expedited trial system in Pennsyl-
vania'a largest cities has greatly reduced the pres-
sure for negotiated pleas. “in Philadelphia, only
about one-fourth of the defendants convicted of
crime plead guilty and in Pittshurgh, only about one-
third of all convictions are by pleas.”S!' He remarks
also on the fact that, the best way for the defense to
obtain a good bargain is to take {or threaten to take)
the prosecution’s time by going to trial. Far from free-
ing the court, therefore, the possibility of bargaining
has a marked tendency to clog the court machinery.
“Attorneys commonly go to the point of impaneling a
jury in an effort to make their threat to the court's
time credible. A string of pretrial continuances may
also be useful, partly because each continuance
consumes the court's time"%? and erodes the pro-
secution’s case. He adds that pretrial motions are
also great assets to the defense especially in juris-
dictions where it is the practice of prosecutors to pre-

pare written briefs in response to procedural and
constitutional ¢laims. |f trial actually begins, defense
counsel has the same soft of motive for producing as
many witnesses as possible and otherwise maximiz-
ing delay. |f defense counsel's threat of a long trial
does not succeed, if a suitable negotiation does not
take place, he or she will tend to make good the
threat, if only for the sake of preserving credibility
for the next fight.5® In these several ways then, nego-
tiation tends to exacerbate the problem of averload-
ing rather than relieve it.

Despite these objections, plea negotiating seems
to be here to stay. Although, as we have noted, there
are ways in which it gums the machinery, its net
effect probably is to grease it; and in an austere era,
economically such a benefit looms large. Moreover,
negotiating is not simply an administrative expedient.
“It provides a means by which a defendant may ac-
knowledge his guilt and manifest a willingness to
assume responsibility for his conduct.”5* |t seems
appropriate to have some mechanism wherghy a
defendant can enter a plea of guilty or non vuit when
the facts are not in dispute. It has been suggested,
moreover, that this device may tend to make more
significant the adjudication procedures that are relied
upon when facts are disputed and restore to its
proper hallowed place in our value sysiem the notion
of the presumption of innocence.

Once this is accepted, the problems which beset
the institution of plea negotiation are seen to be the
same ones that plague all other discretionary pro-
cedures. They are problems which strict monitoring
alone can help check. This is only possible where the
process is visible, public and subject to rigid guide-
lines.

New Jersey’s Status in Cemparison with the National Standards

Grand Jury

As previously stated, the National Advisory Com-
mission recommends that grand jury indictment
should not be required in any criminal prosecution,
and if utilized, a probable cause hearing should not
be made available {NAC Courts Standard 4.4). The
American Bar Association does not touch upon this
particular issue although standards are recommend-
ed for the quality and scope of evidence for informa-
tions*, grand jury presentment and for prosecu-
torial relations with the grand jury (ABA Prosecu-
tion Function Standards 3.5, 3.6, 3.7). As part of its
research, the Criminal Practice Committee Subcom-
mittee to Study the Grand Jury undertook an exten-

* Formal statements filed by the prosecutor which include all of
the essential elements of an indictment. Informations are cur-
rently not permitted in New Jersey.
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sive national survey of state laws concerning the
modes of initiating ¢riminal prosecutions and the role
of the grand jury in investigating official misconduct.
The Subcommittee found that only 21 states, includ-
ing New Jersey, require indictments for all offenses.
Most states utilize both indictments and informations;
29 states permit the use of informaticns only for non-
capital felonies with 24 states permiitting all offenses
to be prosecuted by information.

The New Jersey grand jury system serves two dis-
tinct functions —to initiate investigations of suspected
criminal activity or official misconduct and to present
indictments where appropriate. The indictment pro-
cess usually is initiated with the filing of a complaint
aithough an indictment can be filed withont a com-
plaint. |f a complaint charges the defendant with an
indictable offense, the defendant is informed, usually
at the first appearance, of the right to a hearing as to
probable cause and of the right to indictment by the




grand jury and trial by jury. if the offense charged
may be tried by the court upon waiver of indictment
and trial by jury, the defendant is so informed
{R. 3:4-2),

Court rules provide that if indictment and jury trial
are not waived but a probable cause hearing ia
waived, or if indictment and trial by jury are waived
but the judge i3 not an attorney, the defendant is
bound over to await final determination of the cause.
i the defendant does not waive a probable cause
hearing and an indictment has not yet been returned,
a probable cause hearing is held, At this hearing, the
defendant may cross-examine adversariai witnesses.
if probabie cause is substantiated, the court will bind
the defendant over to await final determination of the
cause. If probable cause is not substantiated, the
defendant is discharged and the prosecuting attorney
so notified (R. 3:4-3).

if the right to indictment by grand jury is not waived
by the defendant, or if the defendant has not been
charged and is under investigation, preparations be-
..gin for grand jury presentment. The prosecuting
attorney presents the evidence for the grand jury to
consider during its ‘inquiry and deliberations. The
grand jury must consider the elements of the offense
charged, the evidence presented and determine
whether the facts are sufficient to support a convic-
tion. The grand jury is not limited to receiving only
evidence which is admissible at trial.5 In addition, it
is debatable whether the prosecuting attorney is cur-
rently required to present all exculpatory evidence to
the grand jury. Witnesses may be subpoenaed by the
grand jury to appear and give testimony. Such wit-
nesses do not have the right to be accompanied by
counsel.’® The defendant does not have the right to
testify before the grand jury and is not gresent unless
subpoenaed or invited to appear by the grand jury.
Grand jury proceedings operate under the “veil” of
secrecy and all persons other than witnesses who are
participants in the grand jury process are required to
take an oath to that effect (R. 3:6-7).

An indiciment may be found only upon the con-
currence of 12 or more jurors and it is returned in
open court to the assignment judge or, in his ab-
sence, to the appropriate Superior Court judge
{A. 3:6-8). If no indictment has been found, the mat-
ter is deemed a “no bill” (R. 3:6-8b), The return of
a "no blll," however, does not preclude the prosecut-
ing attorney from presenting the case to another
grand jury.57
One of the principal purposes of an indictment is to
inform the defendant of the nature of the charges so
that an adequate defense may be prepared. An in-
dictment consists aof a written statement of the facts
canstituting the offense(s) charged and includes the
statute(s) violated. It must conclude that the offense
was committed “against the peace of this State, the
government and dignity of the same” (R. 3:7-3). If
the indictment is not sufficiently specifin to enable
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the defendant to prepare his defense, 2 ~i|l of parti-
culars is ordered upon application (R. & . »).

in fulfilment of its investigative function, New
Jersey grand juries act as watchdogs on public offi-
cials. After investigation and presentation of evi-
dence and upon the concurrence of at least 12 jurors,
a presentment may be returned by a grand jury in

open court to the assignment judge for examination.

Although public officials may be presented for mis-
management, no further action may proceed fram the
presentment.’® However; if it appears that a crime
has been committed for which an indictment may
result, the assignment judge may refer the present-
ment back to the grand jury for consideration
(R. 3:6-9). The official may be suspended and even-
tually convicted and removed from office. A public of-
ficial may also be censured if the proof i{s conclusive
that the matter is “inextricably related to noncriminal
failure to discharge his public duty” (R. 3:6-9(c)).
Grand juries in New Jersey were selected, prior to

1969, through the “key man’ system. Under this sys-

tem, grand jury commissioners utilized discretion in
devising methods to select the grand jury venire and
usually solicited names of prospective jurors from
civic organizations, churches, labor unions and the
like.5® After much criticism, the New Jersey Supreme
Court in 1969 directed the random selection of grand
jurors, Voter registration lists are utilized as decided
in State v. Rochester, 54 N.J. 85 (1969).

Traditionally, grand juries consist of 23 members.
New Jersey court rules and statutes do not require a
grand jury to consist of 23 individuals but only require
that they do not exceed 23 jurors N.J.S.A. 2A:73-1,
R. 3:6-1). The grand jury serves until discharged by
the assignment judge, but no longer than 20 weeks
unless so ordered. Grand jurors, as well as petit
jurors, receive a per diem allowance of $5.00 and
travel expenses at the rate of two cents per mile
[N.JS.A. 22A:1-1),

Speedy Trial

The National Advisory Commission (NAC) in Courts
Standard 4.1 recommends that the period from arrest
to trial in felony or high misdemeanor prosecutions
should not exceed 60 days. For misdemeanor of-
fenses, it generally should not exceed 30 days. The
NAC did not purport to define the defendant’s right
to a speedy trial but took the position that the objec-
tive of court processing refarm should be the imple-
mentation of procedures which would make it pos-
sible to process cases within the suggested time
limits.® The American Bar Association (ABA) takes
a stronger position by recommending a defendant’s
right to speedy trial to be expressed by rule or statute
in terms of a time limit (Speedy Trial Standard 2.1,
Trial Gourts Standard 2.51) and recommends crimi-
nal trials be held within 90 days of arrest or summons
and 60 days {rom arraignment on the charge (Trial
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Courts Standard 2.52), No such time limits are ex-
pressed or implied in New Jersey rules and statutes.
New Jersey Court Rules do provide, however, for the
implementation of the right to speedy trial consistent
with the U.S. Constitution in two situations: delay
between indictment and trial and delay between the
initial complaint and the return of an indictment by
the grand jury (R. 3:25-3). Rule 3:25-2 provides
that at any time following the return of an indictment
or accusation, the assignment judge may, on his or
the defendant’s motion, direct that the trial be moved
upon a specified day. Rule 3:25-3 permits dismissal
for unreasonable delay in submitting the case to a
grand jury, in filing an accusation, or in the disposi-
tion of an indictment or accusation, either on the
defendant’s or the judge’s motion.

In its standards relating to speedy trial, the ABA
recommends priorities for scheduling criminal cases.
Specifically, it recommends that the trial of criminal
cases be given preference over civil cases and that
trials involving incarcerated defendants or those re-
leased and believed to present unusual risks should
be given preference over other criminal cases. In
New Jersey, Rule 1:2-5(1) provides that preference
be given to criminal and certain other matters in the

scheduling of cases for trial, hearing or argument.
Most courts in New Jersey generally give priority
scheduling to those cases involving incarcerated
defendants.

The ABA also recommends that control over the
trial calendar be vested in the court (Speedy Trial
Standard 1.2). This standard also requires the pros-
ecuting attorney to file, as a public record, reasons
for delay in requesting trial for cases. The prosecut-
ing attorney should also advise the court of facts rele-
vant in determining the order of cases on the calen-
dar, It is further recommended in ABA Trial Courts
Standard 2.50 that the court supervise and control
the movement of all cases on its docket from the time
of filing through final disposition. One of the duties
of New Jersey's assignment judges, as outlined in
Rule 1:33-3 is the supervision and expeditious move-
ment of criminal trial calendars of the Superior and
County Courts. Rule 1:33-4 provides that each judge,
or the presiding judge if one has been appointed, is
responsible for the orderly administration of the
court which includes the supervision of the court
calendars. Prosecutorial reports as recommended
by the ABA are not required.

Both the NAC and ABA suggest continuances be
granted only upon a showing of good cause and only
for so long as is necessary {(NAC Gourts Standard
4.12, ABA Speedy Trial Standard 1.3, ABA Trial
Courts Standard 2.56). The ABA further states that
the granting of continuances should take into account
not only the request or consent of the prosecution or
defense, but also the public interest in prompt disposi-
tion of the case. In New Jersey, judges are required
to dispose of the business of the court with prompt-
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ness (Code of Judicial Gonduct 3A(5)). Case law has .

held that the granting of continuances are within the
discretion of the trial court, State v. Telenko, 133 N.J.
385, 391 (E. and A. 1945). The trial court’s exercise
of discretion should not be upset “unless it appears

from the record that the defendant suffered manifest

wrong or injury” (State v. Lamb, 125 N.J. Super. 209,
213 (App. Div. 1973)).

In Speedy Trial Standard 2,2, the ABA recommends
time for trial should commence to run generally from
the date the charge is filed or the defendant is heid
to answer, thus eliminating the necessity for demand.
The NAC prefers to set time limits from arrest, receipt
of summons, or filing of indictment, information or
complaint, whichever comes first®? (NAC Corrections
Standard 4.10). New Jersey court rules provide that
at any time following the return of an indictment
or the filing of an accusation the assignment judge
may direct that a trial be moved upon a specified day.
(R. 3:25-2). If there is unreasonable delay in present-
ing a charge to grand jury or filing an accusation, or if
there is unreasonable delay in the disposition of an
indictment or information, the assignment judge may

dismiss the matter on his or the defendant's motion .

(R. 3:25-3). Failure of a defendant to demand trial is
one of four factors to be evaluated in determining
whether his right has been violated.

The national standards, in recommending time
periods, also suggest certain time periods be ex-
cluded in computing the time for trial (NAC Correc-
tions Standard 4.10, ABA Speedy Trial Standard 2.3).
The ABA standard is more axplicit and specifies ex-
cluded periods which involve such considerations as
continuances and absence or unavailability of the de-
fendant. New Jersey law specifies neither particular
time periods nor factors to be excluded in computing
time.

In developing standards relating to speedy- trial,
the ABA also outlined special procedures for defen-
dants whe are serving a term of imprisionment.
Speedy Trial Standard 3.1 recommends a rule,
statute or interstate compact be enacted to provide
that if the prosecuting attorney knows a defendant
is serving a term of imprisonment he must promptly
undertake to obtain the defendant/prisoner’'s appear-
ance or cause a detainer to be filed to advise the
defendant that his appearance is sought and that he
has a right to demand trial. The prosecuting attorney,
as recommended, must promptly seek to obtain the
presence of the defendant for trial.

New Jersey has enacted the Interstate Agreement
on Detainers (N.J.S.A. 2A:159A-1 et seq.); although
the agreement does not pertain to defendants who
are wanted for trial and are incarcerated in New
Jersey. For such defendants, general rules designed
to prevent delay and the due process requirements of
the Fourteenth Amendment are relied upon.. New
Jersey has no special rule or statute requiring the
prosecutor to take prompt action to obtain a prisoner




for trial aithough the Sixth Amendment seems to re-
quire it on the part of the prosecuting attorney,

N.J.S.A. 2A:159A-3 requires that the official hav-
ing custody of a prisoner promptly inform the prisoner
of the source and content of the detainer and of the
right to request a final disposition. The person hav-
ing custody is required to notify all appropriate pros-
ecuting attorneys and courts to which the request
for final disposition is being sent. The statute also
provides that an out of state prisoner who has caused
‘a request for final disposition to be served is entitled
to a trial within 180 days. tf the request by the ap-
propriate prosecuting attorney is pursuant to N.J.S.A.
2A:159-4, there is a 30-day period after the reguest
to permit the Governor of the sending state to refuse
to deliver the prisoner. The prisoner is entitled to
contest the legality of his delivery except that he can-
not contest it upon the ground that the executive
authority of the sending state has not consented to or
ordered such delivery. If the prisoner has requested a
final disposition, that request is considered a waiver
of the right to contest extradition.

The ABA also recommends that the time for trial of
a prisoner whose presence for trial has been obtained
while he is serving a term of imprisonment shouid
commence running from the time his presence for
trial has been obtained, subject to the same excluded
periods as other defendants. The Interstate Agree-
ment on Detainers, as enacted by New Jersey,
{N.J.S.A. 2A:158-3) provides that a prisoner who has
caused a request for final disposition to be served is
entitled to trial within 180 days. N.J.S.A. 2A:159-4
provides that when the appropriate prosecuting au-
thority requests temporary custody, the prisoner is
entitled to trial within 120 days of his arrival within the
receiving state, State. v. Chirra, 79 N.J. Super. 270

. (Law Div. 1963) held that where a prosecuting attor-

ney has unreasonably delayed, after a iequest for
temporary custody has been made, the indictment
must be dismissed.

The ABA recommends that the only acceptable
consequence of denial of speedy trial should be
absolute discharge. Failure of the defendant to move
for discharge prior to trial or entry of a plea of guilty
should constitute waiver of the right to speedy trial
(ABA Speedy Trial Standard 4.1). New Jersey, as
well as the U.S. Supreme Court, has concluded that
absolute discharge is the only effective remedy when
there is a Constitutional violation of right to speedy
trial.

If a shorter fime limitation is applicable to defen-
dants held in custody, the ABA recommends that the
completion of this time result in the release of the
defendant on his own recognizance (ABA Speedy
Trial Standard 4.2). New Jersey has no rule providing
shorter time limits for defendants in custody. Rule
3:26 does provide that if a person detained for a
crime “punishable by death” is not indicted within
three months he may, for good cause shown, be
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admitted to bail. A defendant may also be rejeased
upan his own recognizance, for good cause shown, if
an indictment or accusation is not moved within six
months after arraignment. The Supreme Courts Com-
mittee on Criminal Practice is currently cansidering
the development of a court rule to provide that when-
ever a defendant has been detained 90 days and trial
has not commenced, upon the defendant’s motion,
he should be released upon conditions he is able to
meet. This time period is to commence running from
the date of the defendant’s initial incarceration upon
the charge.

Plea Negotiations

The National Advisory Commission concluded that
the practice of plea negotiating should be abolished.
In recognition of a likely delay in that coming about,
they proffered some standards for use in the interim.

The ABA standards on Pleas of Guilty and the NAC
Courts standards on the negotiated plea require the
concurrence of the prosecutor for plea negotiations
to proceed but the process is not based upon his
application. In New Jersey the prosecutor initiates
the plea negotiation (R. 3:25A-1). Both NAC Courts
Standard 3.7 and ABA Pleas of Guilty Standard 1.5
regard a plea as unacceptable uniess it has been
established that the plea is voluntary, knowledgeabie
and accurate. New Jersey Court Rule 3:9-2 con-
curs and requires that the court address the defen-
dant personally for the purpose of inquiry. The court
then can determine, on the basis of the personal in-
terview, whether or nat the defendant understands
the consequences of the plea, entered it voluntarily
and if the facts of the case are in accord with the
plea. NAC seems to require more than existence of a
factual basis. Rule 3:9-2 ailso states that the defen-
dant be informed of the consequences of his plea
which is in accord with ABA Pleas of Guilty Standard
1.4(b) and NAC Courts Standard 3.7.

The defendant may withdraw the plea if the terms
are not approved by the court at the time of sentence
according to R. 3:9-3. Rule 3:21-1 permits the with-
drawal of a plea befare sentencing. It is alsa permit-
ted after sentencing when withdrawal of plea is
necessary o correct a “manifest injustice.” The de-
fendant will not be permitted to withdraw the plea on
a “belated assertion of innocence” or because of “a
whimsical change of mind by defendant.” (State v.
Huntley, 129 N.J. Super. 13, 18 (App. Div. 1874),
certif. denjed 66 N.J. 312 (1974); State v. Johnson,
131 N.J. Super. 252, 256 (App. Div. 1974); State v.
Phillips, 133 N.J. Super. 515 (App. Div. 1975)).

Rules 3:4-1 and 3:4-2 require that a person be in-
formed of the right to counsel and the right to have
counsel provided if indigent. N.J.S.A. 2A: 158A-5
provides that any indigent defendant “formalily
charged” with the commission of an indictable of-
fense be appointed counsel. The Wew Jersey rule is
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in accord with ABA Pleas of Guilly Standard 3.1 in
accepting as a justification for plea negotiations,
considerations of administrative effectiveness. The
NAC does not agree on this point. New Jersey and

the ABA have considered pleas of guilty “probative
of factors relevant to sentence” {State v, Poteet, 61
N.J. 493 (1972)}.

Commentary

One of the chief goals of the Advisory Commitiee
in recommending standards governing trial prepara-
tion is the reduction of pretrial delay. Proposed stan-
dards are designed to improve efficiency and elimin-
ate duplication and waste of resources. The Commii-
tee envisions a system of justice where no complaint
would be filed without the prosecuting attorney's
review and approval. Once a complaint is filed it
would be referred to a ceniralized court for a probable
cause determination. If probable cause is found,
arraignment is held at which time maotions are made
and a trial date is scheduled. This procedure would
result in minimal delay from the time a defendant is
held to answer for the charge to the holding of a trial.

To eliminate the present duplicative grand jury-
probable cause hearing process, the Advisory Com-
mittee recommends that indictment should not be re-
guired to institute criminal proceedings and a State
constitutional amendment should be adopted to that
effect, The Committee discussed maintaining the
present indictment requirement and eliminating the
probable cause hearing. This sclution would perhaps
be easier but it was not considered the more effective
remedy since the grand jury system itself is in need
of reform. The determination of probable cause for
most criminal cases can be handled adequately
through the hearing mechanism. In cases involving
multiple defendants or where the need for secrecy
concerning the identity of witnesses or suspects is
present, the determination of probable cause through
the grand jury process would be necessary. For this
reason, the Committee recommends the indictment
process not be eliminated entirely but be used only
in exceptional circumstances. The function of the
grand jury should be limited primarily to investigative
purposes. Where cases are best handled through
indictment, no probable cause hearing should be
held.

It is recommended that hearings as to probable
cause be held within two weeks following the com-
mencement of proceedings through either arrest or
the issuance of a complaint or summons. Whenever
possible, this hearing should be combined with the
detention hearing required in those cases where the
accused is detained.

Limiting the grand jury function and placing a
greater emphasis on the probable cause hearing can-
not be recommended without also recommending a
change in court orgainzation. Currently, probable
cause hearings are held in Municipal Courts which,
for the most part, are part-time tribunais held one or
two nights each week. if probable cause hearings
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were relied upon as the sole determiner of sufficient
cause for most criminal proceedings, the part-time
structure of Municipal Courts could not accommo-
date the demand for such hearings. Municipal Court
re-organization and consolidation is advantageous;
however, it is recognized that, at the present time,
such a proposal may be politcally unfeasible.

It is hoped that the enactment of the Committee
recommendations regarding the use of the grand jury
and probable cause hearing would result in a reduc-
tion of pretrial delay and thus help ensure a defen-
dant’s right to a speedy trial and the public’s right to a
speedy disposition. It is envisioned that an adversarial
probable cause hearing would result in a greater
number of cases being resolved prior to trial either
through administrative disposition or negotiation and
guilty pleas. ‘

Any recommendations regarding -the right to a
speedy trial would not be complete without the
designation of a time limit. The Committee concurs
with the ABA suggestion of 90 days from arrest to
trial which is different from Governor Byrne's request
for a speedy trial program to bring defendants
charged with violent crimes to trial within 90 days of
indictment and all other criminal defendants within
six months. ldeally, resources should be provided to
enable all criminal cases to be disposed of as quickly
as possible. Given these resources it is recom-
mended that all criminal cases involving detained de-
fendants proceed to trial within 90 days of arrest and
all others within six months of filing of the first charg-
ing document. When these time limits are exceeded,
the Committee does not advocate any violations of
these limits be coupled with automatic dismissal un-
less it has been determined that there was unneces-
sary defay in reaching a disposition. instead, the
Committee concurs with the Supreme Court’'s Com-
mittee an Criminal Practice recommended court rule
that where a defendant has been detained 20 days
and a trial has net commenced, the defendant should
be released on conditions he or she is able to meet.

As to the standards relating to plea negotiation and
pleas of guilty, the Advisory Committee accepts e
conclusions of the American Bar Association about
the efficacy of disposition by means of plea agree-
ments. The Committee subscribes to the prevailing
opinion that the criminal justice system would be
intolerably burdened without the alternative to trial of
disposition through pleas of guilty arrived at through
the negotiating process. It concurs, moreover, with
the ABA that values other than expediency are served
by the disposition of many criminal cases without




trial. - Among the commonly held values are the
acknowledgement of guilt and acceptance of re-
sponsibility which can be brought about through plea
negotiation and pleas of guilty. Such an approach
seems especially appropriate and logical when the
facts of the cases are not in dispute.

ihe distinction was made between negotiated
pleas and guilty pleas where no negotiation takes
place. Though it is an important distinction to make,
the Committee assumed that guilty pleas not involv-
ing negotiations should be subject to the same safe-
quards and regulations. This would especially be true
with respect 1o entry and preservation of the plea on
record.

There was also consensus on the salient issues of
plea negotiations. The Advisory Committee recom-
mends that for a plea to be accepted it should meet
the criteria of voluntariness, knowiedgeability and
accuracy. These qualifications serve to reinforce
Rule 8:9-2 which provides that a court may refuse to
accept any plea of guilty and must not accept a plea
of guilty unless it first addresses the defendant per-
sonally and determines by inquiry of the defendant
and others, in the court’s discretion that (1) there is
a factual basis for the plea; (2) that the plea is made
voluntarily and is not the result of any threats or
promises or inducements which are not disclosed on
the record; and (3) that the plea is made with an un-
derstanding of the nature of the charge and the con-
sequences of the plea. This rule also provides for the
court to require a defendant to complete, insofar as
is applicable, and sign the appropriate form pre-
scribed by the Administrative Director of the Courts.

Regarding the last two criteria, knowledgeability
and accuracy, the Committee recognized certain
difficulties. Knowledgeability, for instance, is a con-
ceptually complex notion. Opinions differ as to
whether the term should be broadly or narrowly de-
fined. As noted in the juvenile section on “Judicial
Process,” several court decisions have dealt with this
issue. It was held almost four decades ago in John-
son v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 83
L. Ed. 1416 (1938) that a defendant who enters a
plea waives certain constitutional rights and for this
waiver to be valid, it must be an intentional relin-
quishment or abandonment of a known right or priv-
ileges. That decison notwithstanding it cannot illu-
minate the concept of knowledgeability to say that
the defendant must intentionally waive "known rights
or privileges” if the whole issue of knowledgeability
rosts on the question of what it is to "know" rights
and precisiey what rights it is crucial to know. Some
say that for a plea to be knowlegeable the defendant
must completely understand all possible ramifica-
tions of the plea, including how a plea may affect the
parole hearings and how soon he or she could be
considered for parole if conviction is brought about
‘by trial. Given the complexities, knowledgeability is
difficult to ensure and it might be problematic trying
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to prove a plea was or was not knowledgeable. It

seems reasonable to suppose that even with the best
intentions on the part of all concerned some mis-
understandings could go undetected by the court that
rules on the plea.

The assistance of counsel is crucial to a reasorned
plea. However, on the issue of knowlegeability the
Committee did not make explicit stipulations con-
cerning the conduct of the defense attorney with his
client. It was agreed that spelling out this relationship
might create more problems than it solves.

Furthermore, there was opposition to a standard
which would require the judge to inform the defen-
dant of the implications of his plea such ‘as maximum
sentence for a guilty plea or the realities of parole
violation and multiple offender status. The attempt
on the part of the judge to spell out ail the conceiv-
able consequences of a guilty plea was thought to
create more problems than would be alleviated.
Though Rule 3:9-2 provides for the questicn, with
others, “‘do you understand that for all offenses above
the court could impose a sentence totalling not more
than ‘X' years or fines totaling not more than ‘$Y’ or
both?” Nevertheless, the failure of a judge to dis-
close the maximum sentence does not invalidate a
guilty plea according to State v. Smith, 109 N.J.
Super 9 (App. Div.), Certif. Den. 56 N.J. 473 (1970).
The members of the Committee felt it was better not
to draw the strings too tight in this area. Nor did the
Committee feel that the judge should be required to
set forth the information which contributed to his
decision to refuse a guilty plea.

There is also a problem in determining the accura-
cy of the plea. Since the court is not an investigative
agency it is not equipped to carry out a thorough
enough investigation to determine whether the facts
of the case are consonant with those presented to
the court. In cases where the degree of difference
is considerable and obvious, of course the court
should not accept the plea.

in the case of plea withdrawal, the Advisory Com-
mittee agreed that a plea can be withdrawn only prior
to sentencing except to correct a manifest injustice.
A withdrawn plea may not be used as evidence
against the defendant nor should his retraction be
reflected in a harsher sentence. Any plea change
after sentencing should be covered under post-con-
viction relief.

As noted, the Advisory Committee held generally
to the American Bar Association recommendations
but tended to deal with the relevant matter in a more
general manner, recognizing that the realities of the
New Jersey ciriminal justice system make closing off
options both unfeasible and unwise. The discussion
consistently reflected the conviction that in the area
of plea negotiations there must be discretion and
adequate latitude to allow individual treatment in
each case.
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1t was the consensus of the commitiee during
deliberations on the subjects of joinder and severance
and discovery that New Jersey Court Rules are in
compliance with and in some instances exceed
national recommendations. The Committee therefore,

deemed it unnecessary to develop standards in these
areas. For more information on these topics refer to
Court Rules 3:15, “Joinder and Severance” and 3:13
“Pretrial; Dispositions; Discovery.”
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SATION AND PAROLE

] introduction

In the last two centuries incarceration has become
a major means of dealing with errant citizens, Though
voices have been raised in favor of reducing the use
of prisons it is likely to remain a dominant method of

ty defendants then are: will | have to do time? and if
so how much? These questions are answered by the
legislature, which sets the broad outer limits of the
criminal sentence; the judge, who imposes the sen-
tence; and the parole board, which decides when the
prisoner will in fact be released. Probation depart-
ments are responsible for compiling pre-sentence
reports to be taken into account by judges in making
sentencing decisions and supervising probation in
the community.

A pervasive problem of the administration of jus-
fice has been disparity of sentences. While there is

not complete agreement as to what constitutes toler-
able differences in sentences, it is agreed that ervatic
differences in sentences which do not rationally com-
port with differences in crimes. and circumstances
are unjust and unconscionable. Most serious thinkers
are no longer talking In terms of removing judicial
discretion in sentencing but rather of structuring it.
The process of parole further compounds disparities
in sentencing because of similar unstructured dis-
cretion of the Parole Board.

The following material is intended to convey the
need for structuring discretion in sentencing and

. parole. The examination of sentencing, parole and

probation policies and practices are directed at
facilitating the administration of justice in terms of
making it more fair, effective and efficient.

Problem Assessment

l punishment. The compelling questions for the guil-
]

Sentencing

’ Sentencing is generally recognized as ‘“the most
critical point in the administration of criminal jus-
tice.”! Yet no element of the system is more vulper-
able to criticism than the sentencing decision. Des-
pite enormous expenditures of money and the con-
tinuing attention and energy of its able and com-
mitted practitioners and critics, the criminal justice
system remains a failure in terms of fairness and
effectiveness.
Since upwards of 90% of all criminal defendants
plead guilty,® most pretrial proceedings, trial and
. appellate process have little impact on most defen-
ants. James Q. Wilson states that in an “ideal world”
the “court system would be organized around the pri-
' mary task of sentencing, not around the largely
’ mythic task of determining guilt.””® The formal deci-

sion as to whether and for how long to incarcerate is
the crucial one, with the widest ramifications.

The kingpin of the entire structure is the sanctioning
process. It is also conceptually the most difficult. We
understand how to go about defining crime, estab-
lishing poiice forces, and devising due process
trial methods. What we do not seem to understand
is the purpose (or purposes) of sanctions. More-
aver, we do not seem to know why or when or how
to sentence; we do not know who shouid not be
imprisoned and who should and for how long.*

Criminal sentencing has been called capricious,
arbitrary and tawless; the word most commoniy asso-
ciated with it is “disparity.”

Roferences for this chapter appear on pages 179 & 180,
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All too often two convicted defendants with similar
background, convicted of the same crime, receive
widely differing sentences.” One defendant may
receive a term of probation while the other is sen-
tenced to a long term of im.prisonment.$

Disparities come about because of the different pro-
pensities between judges—or of the same judge,
even on the same day. They are compounded by dif-
ferent release practices of parole boards or by
fluctuations under one board. Some authors dis-
tinguish between a justified variation in sentences
and the unjustified variation which is usually what
is meant by “disparity.” Not ail variations in sen-
tencing are unwarranted since they may reflect ob-
jective differences in situations.® Judges are
given discretion—the formidable responsibility of
“judging” what are to qualify as mitigating or ag-
gravating conditions. The matter of what constitutes
relevant differences lies at the core of the debates
about sentencing. What is insupporiable are those
erratic differences in sentences which do not ra-
tionally comport with differences in crimes and
circumstances.

Such disparity cannot be justified in reason or logic.
The facts underlying the commission of the crime
are identical; the defendants have similar criminal
histories and community tles; the presence or
absence of aggravating or mitigating factors apply
to  both defendants. Yet one offender goes free
while the other confronts years of confinement ...
Such disparity is unacceptable in a nation that
prides itself on the principle of equal justice undér
law.7
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Numerous proposals have been issued from a vast
and diverse coalition of judges, lawyers, and policy
makers drawn in equal strength from liberals and
conservatives pushing for a return to uniformity in
sentencing.

Whereas there is no clear, agreed upon solution,
there is consonance on one recurrent theme. This
nation was founded on the rock-solid principle that it
would be governed by laws, not men, but today's
sanctioning process represents a falling away from
that basic principle. Judge Marvin E. Frankel has
declared that sentencing is literally “lawless” in that
in nearly all jurisdictions, the court is without stan-
dards by which to decide an appropriate sentence in
a given case; and the other side of that coin is that
the defendant has no way of ascertaining whether
the court has dealt fairly with him.

In a much publicized study, 50 federal judges were
given 20 iidentical files which had been compiled
from actual cases and asked how they would sen-
tence each defendant. The disparities were signifi-
cant. In one case involving the possession of barbi-
turates with intent to sell, one judge gave the de-
fendant five years in prison, while another judge put
him on probation. Another case involving a middle-
age union official convicted of extortion, one judge
imposed a sentence of 20 years in prison plus a
$65,000 fine while another judge imposed a three-
year sentence and no fine.® Ordinarily one might be
hesitant to conclude much from a sample of this size
but this study, one of many, seems to capture the es-
sence of what is so troublesome in sentencing.

Our pragctice in this country, of which | have com-
plained at length, is to leave that ultimate question
to the wide, largely unguided, unstandardized, usually
unreviewable judgement of a single official, the trial
judge. This means, naturally, that intermediate ques-
tions as to factors tending to mitigate or to aggravate
are also for that individual's exclusive judgment. We
allow him not merely to ‘welght’ the various elements
that go into a sentence. Prior to that we leave to his
uhfettered (and usually unspoken) preferences the
determination as to what factors ought to be con-
sidered at all, and in what direction. . . .

As | have urged already, there is no valid reason for
leaving to the individual judges their varying rules
on what factors ought to be material and to what ef-
fect. To say something is 'material’ means it is
legally significant. We know what is legally significant
by consuiting the taw. We do not allow each judge to
make up the law for himself on other questions. We
stiould not allow it with respect to sentencing.®

A recent article makes the same complaint:

Our system of laws attaches elaborate, rigorous and
inviolate procedural safeguards all the way through
the criminal justice process to the point of conviction.
When the question of sanctions is reached, however,
such considerations are abandoned almost entirely,'®

One might hope that sentencing would respond to
two constraints: considerations of fairness to the
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criminal and the goals or purposes for which it is
intended. Thus the attempt to identify the goals and/
or purposes for sentencing is not simply a philosophi-
cal exercise; it is an essential step toward reducing
inequities in sentencing. There is a discouraging
discord as to the rationale of punishment—with pre-
dictable disparities in sentencing.

The major divide among theories of punishment
separates utilitarian theories from nonutiltarian ones.
Putting aside distinctions which have been made as
between kinds of utilitarianism, a utilitarian theory of
punishment is justified and can only be justified by its
beneficial consequences. (Reduction or prevention
of deleterious consequences is regarded as a special
case of production of good consequences.)

Accordingly the minimization of the frequency and
seriousness of crime is one generally accepted goal
of punishment. Discussions of the rationale of punish-
ment have focused on deterrence (specific and gen-
eral), incapacitation, rehabilitation and retribution.
That is to say punishment has been prominently
assigned the following functions: 1) psychologically
deterring either the convicted criminal or others who
might be similarly tempted from committing crimes;
2) rendering potantial transgressors physically in-
capable of committing crimes against the general
public, typically by incarcerating them; 8) reforming
the offender; and 4) inflicting pain and/or loss on the
guilty because they deserve to suffer. |t should be
stressed that deterrence, incapacitation and rehabil-
itation are utilitarian justifications for punishing the
criminal. To shift the focus from what is useful for
society to what is deserved is to shift from strategies
of utility to constraints of justice. According to the
desert theory:

... the requirements of justice ought to constrain
the pursuit of crime prevention. That assumption rep-
resents a departure from tradition. It was commonly
supposed that justice had largely been satisfied once
an offender was tried and convicted with due process
....Seldom was the word "justice" even mentioned
in the literature of sentencing and corrections ..
While people will disagree about what justice re-
quires, our assumption of the primacy of justice is
vital because it alters the terms of the debate. One
cannot on this assumption, defend any scheme for
dealing with convicted criminals solely by pointing
‘to its usefulness in controlling crime: one is com-
pelled to inquire whether that scheme is a just one
and why."

There has been a tendency to recoil from the admis-

sion that retribution justifies punishment. This is
partly because it is confused with the emotionaily
laden term vengeance and thus thought not to be an
appropriate consideration in a civilized society.2
There is emerging in this country, however, a swing
back to the position that retribution should be the
rationale of sanctions. This trend is frequently wel-
comed as “the return to common sense thinking
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about crime.” Though the popularity of this view is a
recent phenomenon, its roots are, if not ancient,
certainly old-fashioned. C.S. Lewis, writing in 1948 of
the wayward ways of American justice insisted:

... the concept of desert is the anly connecting link
between punishment and justice. It is only as de-
served or undeserved that a sentence can he just or
unjust ... There is no sense in talking about a ‘just
deterrent’ or a ‘just cure’. We demand of a cure not
whether it is just but whether it succeeds. Thus when
we cease to consider what the criminal deserves and
consider only what will cure him or deter others, we
have tacitly removed him from the sphere of justice
altogether; instead of a person, a subject of rights, we
now have a mere object, a patient, a ‘case.’?®

Utilitarian sentencing goals, however, have figured
preminently in shagping both the theory and practice
of sentencing. The Model Penal Code instructs the
sentencing judge to take into account the risk to so-
ciety and the rehabilitative needs of the offender and
to express reprobation for the crime:

The court shali deal with a person who has been con-
victed of a crime without imposing sentence of im-
prisonment unless, having regard to the nature and
circumstances of the crime and the history, charac-
ter and condition of the defendant, it is of the opinion
that his imprisonment is necessary for protection of
the public because; (a) there is undue risk that dur-
ing the period of a suspended sentence or proba-
tion the defendant will commit another crime; or (b)
the defendant is in need of correctional treatment
that can be provided most effectively by his com-
mitment to an institution; or {¢) a lesser sentence
will depreciate the seriousness of the defendant's
crime. 4

The rehabilitative needs of the defendant are primary
quency's Model sentencing Act, The American Bar
Association Standards and the 1873 nlational Advi-

sory Commission on Criminal Justice Standards and
Goals sentencing provisions.d

The New Jersey Legislature has not put forth a
statement as to the aims to be achieved by punish-
ment. A general commentary on the purpose of
punishment can be found in State v, lvan,33 N.J. 187
{1860) which stresses deterrence, rehabilitation and
public welfare, The “prevailing theme is that punish-
ment should fit the offender as well as the offense
but the sentence imposed should protect the public
interest.”1® Which specific elements of a case ought
to bear on protecting the public interest are not
spelied out. lvan goes on o say:

There can be no precise formula. The matter is deeply
embedded in individual discretion ... . The sen-
tencing judge must deal with the complex of pur-
poses, determining in each situation how the public
interest will best be served.

His answer will be a composite judgment, a total
evaluation of all the facets, giving to each the weight,
if any, it merits in the context before him."

But without any criteria on which to determine the

“weight” of each purported goal, erratic sentencing
is inevitable. Each judge will weigh the factors
according to his own personal propensities; One
might sentence in order to deter, another might sen-
tence for rehabilitation, and still another for the pur-
pose of isolating the dangerous offender from society.
Judges are being asked to decide anew with each
disposition the aim or aims of punishment, facts
which are aggravating or mitigating and ultimately
pronounce sentence, from a broad range of all possi-
bilities and combinations of possibilities before him.

New Jersey has already begun to question the
wisdom of imposing such legislative responsibilities
on the judges. There must be some middle ground
between a totally inflexible and mechanistic system
and the present chaos. If the legisiature shuns the
task of drawing up a formula "until much more is
know about human behavior,”’® then judges and
parole authorities are left on their own to intuit the
legislative mandate. This is not exactly a sure route
to “‘equal justice under law.”

It would be useful here to lock at deterrence,
furtherance of the public welfare and rehabilitation
which are mentioned in /van since they are most
commonly assumed in discussions of sentencing.

Deterrence

Studies on the deterrent effects of punishment
often report that the evidence is “mixed.” It seems
clear that the threat of punishment deters some
criminals and not others. Crimes of passion, how-
ever, are almost by definition not likely to be deterred
by the fear of reprisal. Evidence on deterrence
strongly supports the common sense claim that cer-
tainty and swiftness of punishment are the critical
variables. That is to say that anytime we are in a posi-
tion to weigh the possible consequences of our
actions, the risk of incurring a penalty may inhibit our
actions if the penalty is certain and imminent. Re-
mote consequences, though dreaded, may not enter
into the decision at all or if they do the immediate

gain may simply override the dread of some future

penalty.®

One question deterrence poses for sentencing is
"how much punishment is required to deter? If a
lesser punishment fails to deter would a more severe
ane do the trick?"” Severity would seem to be coun-
ter productive to deterrence in a couple of ways.
The harsher the law, the more loath we are to en-
force it and so the more procedural safeguards come
between the crime and the penalty. Once that con-
nection becomes attenuated, criminal activity be-
comes a game of chance. Moreover, the more
severe the penalty the more unlikely that it will be im-
posed given that attempts will be made to circum-
vent a protracted and expensive process by plea ne-
gotiations whereby the original charge wili’ be re-
duced to a lesser offense. Also:




except in unusual cases, severity is probably subject
to rapidly diminishing returns. The difference between
a one-year and a five-year sentence is likely to ap-
pear very great to a convict, but the difference be-
tween a twenty-year and a twenty-five-year senterice
or even a thirty-year sentence is likely to appear rath-
er small.20

The fundamental objection to deterrence as a justi-
fication for punishment for some theorists rests nat
on whether deterrence works, but on moral grounds.
It is morally fitting for the legislature to consider the
deterrent value of criminal sanctions when enacting
the statutes, The welfare of society is, of course, the
only appropriate justification for a legal system. |t
cannot, however, be moral to justify punishing an
individual on the grounds that so doing serves to
warn others. To do so is to disregard the dignity of the
individual and to treat the person only as a means to
an end. The moral justification for punishing an
individual can only be that it is deserved, which
means the punishment must be commensurate with
the seriousness of the offense.

Public Welfare

There are also practical and moral objections to
Incapacitating an offender on the grounds that he is
likely to offend again. This traditional justification for
punishment is usually referred to as “incapacitation”
though it might more accurately be called “predictive
restraint”?! since It refers to punishment based on the
“claim [that the] defendant will commit another
crime.’'22

On the one level, it is argued that science simply
does not have the tools necessary for predicting what
a person is going to do. We may know enough about
the correlation between certain personality traits and
characteristics and violent aggressive behavior. In
some cases we might confidently include in the
behavioral forecast that a yiven person “is suffering
fruny a severe personality disorder indicating a pro-
pe..sity toward criminal activity,”?® or that “the
defendant is a dangerous, mentally abnormal person
whose commitment for an extended term is necessary
for protection of the public.”#* [f predictive methods
reliably identify appropriate candidates for incarcera-
tion, they do so at the risk of a high yield of false posi-
tives.?®* Some of those who are predicted to be dan-
gerous do not turn out to be dangerous at all. The
term “dangerousness” has been used freely in legal
discussions as though it were self explanatory. It is
not. it is crucial, therefore, in order for behavior to be
relevant to legal intervention, there must be coherent
legal criteria of “dangerousness,”

Determination of the seriousness and likelihood of
the predicted misconduct required to justify con-
finement—is a value judgment the law should
make; it is not a factual judgment within the pro-
fessional competerice of psychiatrists or other ex-
pert witnesses.?®

However:

Even if crime-forecasting techniques could be im-
proved, an offender doesn't deserve to have his
punishment increased {or decreased) on the basis
of what he is predicted tc do rather than on the basis
of the seriousness of what he has done.

The likelihood of the offender's returning to crime
in the future should be irrelevant to the choice of
whether and how long to imprison him.?

This because the more critical objection to using in-
capacitation as a justification is a moral one. A fun-
damental rule of fairness is violated when a person is
sentenced for something that he has yet to do,

Practices, as well as laws that provide for extended
terms or otherwise harsher treatment for convicted
persons believed to be ‘dangerous,’ ‘habitual offend-
ers,” or ‘defective delinquents’ depart from dealing
with the individual for past proven acts and move to
the realm of punishing for behaviors that are not only
unproven, but are not even alleged io have taken
place. While the practice of preventive confinement
has a long history, it must be re-exarnined and, unless
some clear connection to justice can be found, aban-
doned as a basis for extending the length of confine-
ment or otherwise increasing the severity of a crimi-
nal sanction.?

Rehabilitation

Today there is widespread disenchantment with
rehabilitation as a goal of punishment which gained
impetus during the wave of civil disobedience during
the 1960’s. This new breed of law breakers not only
elicited popular support but stimulated disturbing
questions about the treatment of persons against their
will. It became unfashionable in the climate of the
60's to speak of criminals as disturbed persons need-
ing to be diagnosed and cured. Forced participation
in treatment programs seemed in that context not
merely futile, but immoral and a dangerous infringe-
ment on individual rights,

When we begin treating persons for actions that
have been chosen, we do not lift from them some-
thing from which they have been suffering, but we
change them to function in a way regarded as normal
by the current therapeutic community. In doing this,
we display a lack of respect for the moral status of
individuals— a lack of respect for the reasoning and
choices of individuals. It is one thing to exact a penal-
ty for what a person did, and quite another to do so for
what he or she is. In the first instance there is a finite
price to be paid. In the second case, we say that he or
she is a deficient person and must become a better
one before being accepted by us.?®
Further disenchantment concerning the rehabilita-
tive model was increased when frightening abuses of
treatment were brought to the attention of the public
particularly by Jessica Mitford.?® Ms. Mitford docu-
mented the proliferation of “adjustment centers” or
"special treatment units” and described in detail the
various prograris where treatment had clearly de-




generated into blatant torture. Such abuses shocked
the public into alertness about the dangers of treating
people in captivity. [t became clear that:

The impossibility of differentiating some therapies
from some punishments indicates not too close a
similarity, but an identity. Punishment has long been
acknowledged an important tool or psychiatric thera-
py and it remains well-recognized, though controver-
sial today. Therapy and its synonyms, ‘‘corrections,”
“rehabilitation,” and “treatment,” are prime motives
of those who design and operate the punitive institu-
tions of society.

Over the years, Americans have become very
considerably less willing to permit torture and other
extremely severe punishments in their penal institu-
tions. The first, fourth, fifth, eighth, and ninth
amendments to the Constitution place some limits on
legal punishments, and feeble as these limitations are
in practice, they do exist and they are slowly acquir-
ing real furce and effect. Penal administrators turn,
therefore, to therapy as punishment to carry out acts
which, if named punishment, would be clearly illegal
and immoral.

The courts have been exceedingly slow to see
through this subterfuge. Only those practices most
shocking to the conscience have been prohibited and
these often only on appeal. Other practices which
would be shocking indeed if they were called punish-
ment remain legal.3!

C.S. Lewis wrote The Humanitarian Theory of
Punishment in 1948, Nevertheless, the following
quote captures the emiergent attitude cf two decades
later:
On [the] remedial view of punishment the offender
should of course, be detained until he was cured.
And of course the official straighteners are the only
people who can say when that is. The first resuit
of the Humanitarian theory is, therefore, to sub-
stitute for a definite sentence (reflecting to some
extent the community's moral judgment on the de-
gree of ill-desert involved) an indefinite sentence
terminable only by the word of those experts —and
they are not experts in moral theology nor even in
the law of Nature —wha inflict it. Which of us, if he
stood in the dock, would not prefer to be tried by
the old system?

It may be said that by the continued use of the
word punishment and the use of the verb “inflict” |
am misrepresenting Humanitarians. They are not
punishing, not inflicting, only healing. But do not
let us be deceived by a name. To be taken without
consent from my home and friends; to lose my
liberty; to undergo all those assaults on my per-
sonality which modern psychotherapy knows how
to deliver; to be remade after some pattern of
“normality’’ hatched in a Viennese laboratory to
which | never professed allegiance; to know that
this process will never end until either my captors
have succeded or | have grown wise enough to
cheat them with apparent success—who cares
whether this is called punishment or not?3?

The third blow to rehabilitation came when it began
to appear doubtful that rehabilitation programs came
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near accomplishing the task of changing people for
the better. Studies which began to accumulate struck
at the optimism which had sustained the rehabilita-
tive ideal. The work of Robert Martinson was the
most influential of these studies. He reached the con-
clusion that there was "no clear pattern to indicate
the efficacy of any particular method of treatment,"s3
and that with few and isolated exceptions, the re-
habilitative efforts that have been reported so far
have no appreciable effect on recidivism."34

Given the moral and political questioning of the re-
habilitative theory that was already taking place,
the effect of the Martinson study was devastating. The
tide of opinion turned decisively against rehabilitation
as a justification for the imprisonment of criminais.%

The net effect of this evolution has been to shift the
position of rehabilitation within sentencing theory and
practice. It is important to stress that one can logi-
cally reject rehabilitation as a justification for punish-
ment but continue to wholeheartedly support a policy
of providing voluntary programs and services for of-
fenders. Senator Kennedy has expressly omitted re-
habilitation as a justification in his current bill but
said:
| am not, of course, advocating the abolition of prison
rehabilitation programs. Indeed, | believe they
should be encouraged and expanded. What | am ad-
vocating is an end to the comforting but totally un-
realistic notion that rehabilitation of the convicted
criminal can serve as a justification for imposing a
prison senience. Not only is such a sentence unfair to
the individual, it doesn't seem to do much good in
‘curing' the offender.3¢

The rehabilitative ideal spawned the indeterminate
sentence which was central to the therapeutic model
of corrections. This model states that criminal be-
havior results from some social or psychological dis-
order which is amenable to therapeutic intervention.
Since the iength of treatment shouid be tailored
according to the individual prognosis of individual
cases, judges are given wide discretionary latitude
in sentencing. One difficulty in this model is that one
could not know in advance whether the criminal
would respond to treatment. Those people who are
considered to have the best vantage point for making
the release decisions are the prison and parole
authorities along with their staff of diagnosticians
and other specialists. In other words:

Indeterminate sentencing simply means that the
amount of tirme a convicted criminal will actually
serve is decided not by the legislature when it enacts
the criminal statute, nor even by the sentencing
judge when he formally imposes sentence, but rather
by some administrative agency generally called the
“‘parole board” or the "aduit authority’” —during the
time the prisoner is serving his sentence. Both the
legislature and the sentencing judge still have im-
portant roles to play in Indeterminate sentencing.
They generally set the outer limits of confinement, but
these limits are generaily set very widely, and it thus




becomes the responsibility of the parole agency to
make the decision that really counts. When will the
defendant get back on the streets?%7

The indeterminate sentence promised all things to all
people. To the prisoner it meant some prospect of
trimming the sentence, to prison personnel it was a
device which put teeth in disciplinary and manage-
ment rules. Since they held the key to the inmates’
release, they had immense power over the fate of the
prisoner. To the proponents of law and order it was
a way to prolong the incarceration of ""the dangerous”
criminal and liberal critics of the system saw it as a
breakthrough in the intelligent sanctioning of crimi-
nals.

As recently as 1970, Ramsey Clark -~ widely regarded
as perhaps the most liberal person eéver to occupy
the Attorney Generalship—predicted that “the day
of increased reliance on the indeterminate sentence
is coming," cince it gives “the bast of both worlds —
long protection for the public yet a full flexible oppor-
tunity for the convict’s rehabilitation. 38

Today, however, indeterminate sentencing is de-
nounced by most theorists. Moreover, inmates say
the indeterminate sentence places inordinate power
In the hands of those people already in control. It only
adds “justification for secret procedures, unreview-
able decisions and unquestioned discretionary power
over thoss in custody.”® |_aw enforcement officials
complain bitterly that their efforts are frustrated by
early releases., Tensions within prisons are height-
ened because of the uncertainty, exacerbating prob-
lems for corrections officers.

More than any other single feature of the system,
the indeterminate sentence has brought about the
disparity of sentences. Since the legislature on this
scheme sets the broad outer limits it must consider
all possible extremes—that is, the distribution of
choices from which the judge must choose must in-
clude an appropriate sentence for the most heinous
variant of each crime as well as the most innocent.
This provides a grossly extended range of possibie
penalties, without stipulation as to what factors are
to narrow the sentence decision. For example New
Jersey statutes provide for the imposition of fines for
offenses of nonacquisitive nature (even in high mis-
demeanor cases) and for probation for “any crime or
offense” except repeated narcotics offenses. Rape
could be punished by a fine, incarceration of up to
thirty years, or probation.49

Because there is a great deal of confusion con-
cerning various alternative approaches, a brief de-
scription of the other most commonly used terms is
here offered.* A determinate sentence is simply a
sentence for a specified length of years. it does not
necessarily indicate that the offender will serve all

' These definitions were taken from an essay by Richard
Singer, Professor of Law, Rutgers-Newark. In Favor of “Pre-
sumptive Sentences” set by A Sentencing Commission.
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those years ... it sets in effect a maximum period
beyond which confinement may not reach. Flat sen-
tences are determinate sentences in which there is
no possibility of reduction or increase during the time
the offender is incarcerated. No variations from the
sentence imposed by the judge are possible. A flat
sentence, then is necessarily determinate but a
determinate sentence is not necessarily flat. Neither
a determinate nor a flat sentencing scheme is neces-
sarily incompatible with judicial discretion. Manda-
tory sentences limit discretion by requiring the judge
to impose certain terms. in the case of a manda-
tory minimum, the judge must sentence a defen-
dant to the specified minimum term and likewise with
the mandatory maximums. Mandatory maximums set
the outer limits of the sentence.

America has the highest and the lowest sentences
for serious crimes of any civilized country in the
world. More of the serious offenders are released on
probation or on suspended sentence and more of
those who are imprisoned receive excessively long
sentences. !

The extraordinarily long sentences place the
parole board in an uneasy position. While the origi-
nal sentence is extremely long, in practice most in-
mates spend only a small fraction of that sentence in
prison. In New Jersey, for exampie, sentences of 15
to 20 years usually mean that the inmate can be re-
leased after one third of the sentence has been
served,*?

In a 1972 concurring opinion, Justice Jacobs de-
clared that ""the time is well ripe” for the development
of adequate sentencing guidelines, He further
stated:

As early as 19835 the Judicial Council of New Jersey
recommended the establishment of a special 'Court
of Sentence Adjustment’ and, during the past
decades, committees of this Court have repeatedly
recommended that a special sentencing review part
of the Appellate Division be created with a view
towards the establishment of proper sentencing
guidelines, the elimination of irrational sentencing di-
parities, and the imposition of mor: justly enlightened
inaividual sentences. Varying recommendations with
the same high goals have been made elsewhere and
a studied choice of most any one of them would
probably represent an advance over our present
system. 43

The opinion went on te say that satisfactory steps
have not been taken toward the more comprehensive
goals envisioned by the various ‘“‘recommendations
for specialized sentencing bodies or controls.”
Studies of sentencing disparities and proposed
solutions are in abundance and are almost as varied
as the sources from which they come. There is, how-
ever, an unmistakable trend toward placing the of-
fense rather than the offender in the place of pre-
eminent consideration in the sentencing decision.
The initial wave of public response was predictably
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reactionary. Disparity, it was sald, would disappear
when judges are stripped of their discretionary power
and parole boards abolished. It has been argued:

... with faith in the rehabilitative power of prisons
now largely abandoned, the reason for endowing
judges with broad discretion has disappeared.4

“Flat-time” oy fixed 3sentencing was proposed
where the legistature would set the prison term for
specific crimes. Maine, Indiana, and California have
moved in the general trend of variations of *'flat-time"
sentencing. President Carter has gone on record
supporting flat prison terms on the federal level.
While none disagree that th- sentencing practices
nmiust be more rational and consistent, certainly not
everyone feels that the removal of discretion from the
judiciary will ensure a more sound process. In fact
many now argue that the inflexibility inherent in a
fixed sentencing model would lead to injustices even
more egregious than the present system. For one
thing, most flat-time schemes permit the judge to
select either probation or incarceration so that there
would remain the possibility of discrepant sentences
for like crimes, namely, prison as opposed to release,
Also, when judges impose radically different sen-
tences for similar crimes today, at least the parole
board has the discretion to compensate to some de-
gree. More to the point, the judge is in a position to
confront the defendant and the leqgislature is not: if
the concept of “aggravating and mitigating circum-
stances” has any meaning at all it should come into
play when a judge exercises discretion. It seems un-
likely that the legislature could catalog and parti-
cularize the multifarious aggravating and mitigating
factors {and combinations of factors) except in a way
as to merely replace the present loose statutes with
intolerably rigid ones. Furthermore, experience
might warrant periodic reconsideration with subse-
quent modification of sentencing policies and legis-
lative mandates would be resistent to such change.
One study conducted under a grant from the National
institute of Law Enforcement and Criminal Justice of
the Assistance Administration concluded that:

judges have within their capabilities today the means

by which they may sharply curtail, if not virtually

eradicate, sentencing disparities in most American
jurisdictions.*5

The two year study culminated in a system of opera-
tional sentencing guidelines which seeks to retain:
. .. sufficient judicial discretion to ensure that justice

can be individualized and humane as well as even-
handed in application.®

Sentencing disparities come about “not out of ma-
lice, but out of sheer ignorance,” and “inability to see
the full picture.”*” Since judges have shown a willing-
ness, indeed, eagerness to repair their own faulty
machinery it is fitting that the attempts at reform
should begin with them. So:

The guideline system, in brief, takes advantage of,
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and Incorporates, the collective wisdom of experi-
enced and capable sentencing judges by developing
representations of underlying cotrt policies. The sys-
tem simultaneously articulates and structures legal
judicial decisionmaking processes so as %0 provide
clearer policy formulation, more cogent review and
enhanced equity to criminal defendants everywhere. 48

While the intent would be to supply the judge with
more of the information necessary to his decision and
to structure and somewhat limit the discretion, the
sentencing guidelines would not be binding.

Gottfredson, Krass and Wilkins studied actual sen-
tencing decisions from two primary judicial jurisdic-
tions in Colorado and Vermont and worked with
judges frem “observer courts” in Essex Gounty, New
Jersey and Polk County, lowa, The study did not pur-
port to be prescriptive but was designed to see “what
underlying factors influence actual sentencing deci-
sions and what value judges gave each of these
factors.”4® Two factors which most influence decl-
sions were found to be the seriousness of the crime
and the record of past offense.

Values were imputed to characteristics of both the
offense and the offender, then computed and located
on a sentencing matrix. The guideline sentence is
located where the offense score and the offender
score intersect on the grid. “This guideline model is
intended as a mathematical aid"5° whereby a judge
can see at a glance what other judges are doing. The
median sentence is in no way binding but a sentence
which falls cutside the guidelines is expected to be
imposed only in unusual cases (85% of court’s sen-
tencing is expected to fall within guideline range)s’
and is to be supported with articulated reasons.

. .. the system we envision would use those depar-
tures as a data base to construct better guidelines in
a continuous self-improvement process,?

One of the means for accomplishing this is by a régu-
lar review ‘“perhaps twice a year” by a collective
body of judges in the jurisdiction who would:

. . . review the effectiveness of the guidelines in accu-
rately reflecting the policy of the courts. They would
review those decisions which have fallen outside the
guidelines to see if such departures represent desira-
bie policy revisions which should be reflected in a re-~
constructed guideline model, or whether they simply
represent the presence »of extremely unusual
circumstances which justified a guideline over-
ride.5?

The final stage would be the normal appellate review
process, which we favor for sentencing, and which
would ensure that the now explicit underlying sen~
tencing policy of the particular court system is fair
and proper as well as consistent and equitable.5*

In the summer of 1976 Esséx County, New Jersey
became one of four participating jurisdictions to
begin to implement the guidelines from this project.
The Administrative Office of the Courts (AOC) has
begun work on a similar research project under a




grant from the State Law Enforcement Planning
Agency. Recognizing that sentencing reform cannot
take place in a vacuum, the project has begun an
extensive “profile of the practices and procedures in
each jurisdiction and a study of all factors influencing
a judge’s decision.” The study will ook at the plea
bargaining practice as well as:

1) Local jail capacity, and state prison bed space
availability from time to time;

2) Judge's use of minimum sentences;

3) Local policy for use of habitual offender
statute;

4) Policles with respect to ordering diagnostic
reports (nonsex offender cases); ‘

5) Policies with respect to use of tailored or stan-
dard conditions of probation;

8) Caseloads and time-spaces for processing
cases (effect of delay tactics (etc.,) on sen-
tence); :

7) Indictment Practice—does indictment fit the
criminal event, are counts added for bar-
gain strength;

8) Nature of sentencing proceeding;

9) Quality of pre-sentence reports.5®

The plan also includes collection of data on as-
sorted other obvious and nonobvious factors which
may influence a judge’'s decision. As it is now, New
Jersey appellate courts affirm about 96% of all sen-
tences appealed. However, in order to determine
whether or not a sentence is out of line there must be
some standard by which to determine what counts
as “out of line,” Presumably one could ascertain the
average sentence for a given crime but there are va-
riants within specific crimes which influence the sen-
tence. AOC plans to have initial frequency informa-
tion on the variables by Fall, 1977 which should be an
important first step in the attempt to establish some
baseline upon which an explicit statewide policy can
be developed.

There are several other New Jersey study groups
which have come up with recommendations. Two
major innovations are to be found in the recom-
mendations of the Correctional Master Plan and the
“comprehensive New Jersey Penal Code.”%® The
code recommends a policy of stressing the serious-
ness of the crime rather than the character of the
offender. The code also considerably narrows the
range of choices fur sentences of incarceration lean-
ing to more determinancy in sentences. The court on
this plan has discretionary authority to choose be-
tween a statutorily authorized term of imprisonment
suspended Imposition or probation. The court does
not have the authority to set a minimum which means
the defendant could be eligible for parole immediate-
ly. On this plan both parole and probation are part of
the original sentence. If the court chooses suspend-
ed impaosition and places the convicted defendant on
probation, the important effect would he seen in the
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probation revocation process. The court could con-
sider the total circumstances of the case and the
facts leading to failure on probalvn before making a
decision upon resentencing rather than being limited
to the automatic execution of an imposed but sus-
pended sentence. This model allows for several op-
tions if a new sentence is to be imposed:
1) fine or restitution;
2) placement on probation with or without a short
period of imprisonment;
3) imprisonment for a term authorized by the code;
4) fine, restitution and probation, or fine, restitu-
tion and imprisonment.57

The parole term on this plan is part of any prison
sentence. This differs from the present parole system
in Naw Jersey wherein parole is superimposed on the
sentencing structure and applicable only if a prisoner
is released before the maximum term of the sen-
tence. '

The code provides for a separate parole term of five
years, except for young adult offenders, who would
be supervised for two years, and persons convicted
of fourth degree crimes, who would be super-
vised for one year. Thus, every sentence would have
two separate parts: 1) the court-imposed maximum
period for which a prisoner could be held before his
or her first rélease on parole, and 2) the term of
parole supervision which would start when the
prisoner was released. If parole were revoked and -
no new offense had been committed, the totai length
of recommitment and re-parole would not exceed the
aggregate of the unserved portion of the original sen-
tence and the unserved balance of the parole term.
Only when the parole term had expired or when a
parolee was discharged from parole would an of-
fender be deemed to have served his or her sen-
tence.5®

Recognizing that the “particular mode of sentenc-
ing and release" is at the heart of any correctional
philosophy, the Correctional Master Plan Study Coun-
cil developed some general sentencing recem-
mendations. The Council adopted what they call a
“modified just deserts” model of sentencing and
parole. The qualification is meant to express a
reluctance to abandon attempts at rehabilitation. The
seriousness of the crime is stressed but “the offender
is emphasized in the choice of particular sentencing
alternatives.”%® It is not altogether clear how the dis-
tinction would be made in practice. The intent is, like
that in the Kennedy B8ill, to leave the door open to
possibilities of rehabilitation programs within the
system. )

The Council sought redress of the disparity pro-
hiem from several angles. First, the determinate
fixed maximum sentence coupled with the reduction
of existing maximum terms is reccmmended.
Secondly, both Court and Parole Board discretion
should be markedly restricted. The council proposed
a sentencing matrix simile.; to the one developed in
the LEAA study mentioned earlier. The matrix would
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place limits on the variance of individual sentences
for the same crime but allow for some individualiza-
tion. The language of the report conveys a stronger
expectation than the LEAA model in that the judges
would confine themselves to the options within the
matrix, but it has a provision for a sentencing com-
mission to review all sentences which do not fall with-
in the matrix.

As to parole discretion the Couricil suggests either
that it be markealy reduced or eliminated entirely.
One way to restrict discretion is with a presumptive
release date. Denial of release would be the excep-
tion and would be based on a violation of some
institutional rute. Parole would not be contingent
upon an individual’'s participation in an institutional
program. The responsibility to revoke parole would
remain with the board but would be considered a last
resort.

The Council also put forth “as the second of two
options' a recommendation for the elimination of
parole discretion. This recornmendation has two
important features:

1) Either a fixed parole term shouid be a part of
every sentence to incarceration or parole
services should be offered on a voluntary
basis to all releases.

2) Parole revocation and discharge proceedings
would become the responsibility of the sen-
tencing nourt.°

Probation would stand independently as a sentence
in itself. The council anticipates this leading to uni-
formly administered terms and the elimination of
duplication of probation services and functions at the
local levels.1

Two federal sentencing bills are especially worthy
of note here insofar as they could either serve as a
model for state sentencing reform or illustrate some
of the problems of reform. The Kennedy Bill and the
Hart-Javits Bill are both addressed to the sentencing
issues discussed in this assessment. Senator Ken-
nedy presented his bill as part “of a concerted tegis-
lative effort to deal with sentencing disparity.” One
way he says it does that is to establish “for the first
time certain uniform criteria which Federal Courts
must consider in formulating a sentence.” As men-
tioned earlier, his bill expressly excludes rehabilita-
tion but refers the court to take into account four
criteria:

(1) the nature and circumstances of the offense and
the history and characteristics of the defendant;

(2) the need for the sentence imposed (a) to reflect
the seriousness of the offense and promote respect
for law by providing just punishment for the offense,
{b) to afford adequate deterrence to criminal con-
duct, and (c) to protect the public from further crimes
of the detendant;

(3) whether other less restrictive sanctions have
been applied to the defendant frequently or recently;
and
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{4) any sentencing guidelines established by the
United States Commission on Sentencing.®

The guidelines suggested by the LEAA study pro-
mise to be a step in the direction toward consistency
in sentencing. Another innovative feature of this list
is the explicit acceptance of punishment as a legiti-
mate ‘reason’ for a sentence and the conspicucus
absence of rehabilitative goals from the list. Curious-
ly, the other considerations are not new at all, but
on the contrary have long been held to be germane
to the sentencing decision.’® What is wanted is per-
haps not “general” criteria but at the very least a
weighting or ordering of criteria. The problem of
disparity is not the want of purpose — but the singling
out of several considerations, one—or possibly two
—upon which all sentences will rest. Something ap-
proximating uniformity or in any case fair treatment
can only come about if judges have in mind what
exactly it is they are supposed to be accom-
plishing by their imposition of sentence.

A further problem with the Kennedy bill relates to
the judges in giving reasons for all sentences.

In every case in which the court imposes a term of
imprisonment within the guidelines for sentencing
promulgated by the Commission the court shall
make as part of the record and disclose in open
court to the defendant at the time of sentencing, a
brief statement of the reason or reasons for the
sentence imposed.5* :

The point was made in the LEAA study that when
judges are required to give reasons for every sen-
tence, the procedure tends to become trivialized by
habit. They suggest reasons only when the sentence
falls outside the guidelines.

It is imperative that the reasons not simply be an
expression of something already contained in the
guidelines, or some phrase made meaningless -
through rote repetition (which we bhelieve would
occur frequently were written reasons required for
all sentences}, but that they instead be a thought-
ful and ‘reasoned’ justification for why the guide-
lines are inappropriate for the case at hand.®s

The sentencing bill presented by Senators Gary
Hart and Jacab Javits is currently receiving a good
deal of attention. The bill {s based ¢n a model devei-
oped by Professors Richard Singer and Andrew von
Hirsh along with the recommendations put forth ir
Doing Justice and the Twentieth Century Fund Task
Force Report on Criminal Sentencing entitled Fair
and Certain Punishment. The bill {8204) which could
be used as a mode! for state sentencing reform
asserts that, as a matter of justice, a sentence should
be based on what the offender did. |t proposes a re-
turn to the common sense notion that criminal punish-
ment is precisely that: punishment. Punishment en-
tails unpleasantness and the stigma of blame, it fol-
lows, therefore, that the severity of the sentence,
must be commensurate with the seriousness of the




crime. The Hart-Javits Sentencing Standards Act of
1877 has five significant elements:

1) It specifies a ‘just deseris’ rationale for sentencing.
The severity of a sentence must be commensurate
Wwith the seriousness of the offender’s crime.
2) Imprisonment as a severe penalty, would be re-
stricted fo serious crimes and would be required for
all such offenses. Penalties other than imprisonment
would be prescribed for lesser offenses.
3) It limits sentence disparity through the ‘presump-
tive sentence.' For each gradation in seriousness of
criminal behavior, a definite penalty—the presump-
tive sentence—would be set. [A presumptive sen-
tence would be impased] unless there were special,
carefully defined circumstances of aggravation or
mitigation. A previous conviction of a serious offense
would automatically be deemed an aggravating cir-
cumstance,
4) The presumptive sentences and the permitted
aggravating and mitigating circumstances would be
prescribed by a new standard-setting agency, the
. Federal Sentencing Commission.
5) And finally, indeterminacy of sentence would be
phased out, and the prisoner would promptly be in-
formed of the actual length of his stay in prison. On a
'just desserts’ theory, the length of imprisonment
depends on theé character of the offense, and the
latter-is knowable at the time of conviction. Prisoners
could no longer be kept in suspense for years waiting
for a parole board to make up its mind, 8

The bill also stipulates that everyone convicted of a
serious crime would be incarcerated. Today the
difference in lengths of prison sentences is a serious
enough inequality. Even more worrisome is the fact
that of two convicted of the same crime today, one
may not be incarcerated at all while the other goes to
prison.

Paradoxically, by paring down the exalted claims
of criminal punishment to the humble requirement
that it be fair makes it far more likely that other de-
sired consequences would accrue. For example the
resentment over disparate sentences has been said
to preclude or at best is inimical to rehabilitation.
In a program —independent of the imposed penalty —
a convicted offender is much more likely to cooper-
ate, absent the present added frustration of having
been dealt with unfairly. Moreover, since desert is
addressed to the deed rather than to future conduct,
attitude and a diagnostic assessment is irrelevant.
Keeping the sentencing decision free of personality
assessments means that the punishment is the same
for everyone who ha:. committed the same offense.
The punishment is, then, predictable, impersonal and
prejudices and other arbitrary differences are there-
by minimized. The predictability of the sanction
given what is known about deterrence is likely to en-
hance the prospects of punishment while also serving
the cause of deterrence:

Indeed, if the punishment, or its size, depends on
what the judge, or parole board thinks about the
chances that the offender will be law-abiding in the
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future, the threat may become too uncertain to deter
others readily. Deterrent effects largely depend on
punishment being meted out according to the crime,
so that a prospective offender can know the likely
cost of the offense and be deterred by it.#

The requirement in the bill that every serious of-
fender be sentenced to prison for some period of time
makes the prospect of punishment certain (if con-
victed) drawing tight the now attenuated connection
between crime and the punishment of that crime;
again making for a more likely deterrent benefit.

The bill does not, of course, make a claim to or
rest on these side effects. it bids only for a

... fairer system. Offenders’ punishment will more

closely approximate what they deserve, and equally

blameworthy individuals will receivé more nearly

simitar sentences. In a system now characterized by

normlessiiess and disparity, this greater evenhanded-

ness would be no mean achievement.%®

As a practical matter, a major obstacle to the
notion of deserts as the principle purpose of a given
sanction is that it leaves us in the dark as to what
precise penalty is deserved for a specific offense.
That is, the deserts model may be useful in arraying
penalties on a scale with respect {o one another: if
atrocious assault deserves four years then posses-
sion of a small quantity of marijuana cannot deserve
ten years . . . and so on, but not in arriving at a stan-
dard penalty. Scaling penalties with respect to each
other would be no smali undertaking in itself. Does
the theft of some priceless object d'art froin a
museum or say, one of the Canterbury Windows from
the display at Steuben’s, deserve more or less than
the theft of small social security monies from a few
elderly persons? If not the same penalty, how does
one arrive at more or less? Overcoming conflicting
intuitions about what is deserved for harm done
presents serious enough difficulties in trying to arrive
at a baseline figure (does kidnapping deserve one
year or life?) but the further (and necessary) task
of measuring subtle differences between crimes
presents an awesome task. The just deserts model
is logically committed to detailing such distinctions
and t.\e corresponding penalties. If subtle distinctions
are not made —that is if sizable numbers of offenses
are lumped togsether —then the chief virtue of a just
deserts system would be lost.® The desert theory
is not in doubt about one thing; the median on this
scale of penalties should be less. The report of the
Committee for the Study of Incarceration repeatedly
asserts (as does the Hart-Javits Bill) that penalties
should be drastically scaled down from present
practice. Incarceration is reserved for serious
crimes (defined by harm done or risked and the
culpability of the offender) and those serious crimes
(excepting murder) -are not thought to deserve more
than five years. Such unwonted reductions are con-
troversial and indeed raise hard questions: [s justice
served when a convicted mugger who has perma-
nently crippled his victim is sentenced to three
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years?’® One possible way out of this difficulty is

to combine the deseris rationale with “the LEAA -

Sentencing Guidelines proposal in such a way as
ta begin (as the LEAA study does} with a description
of present practice —then agree upon some reason-
able reduction in present sentences. On that basis
a ranking of commensurate deserts could meet the
practical demands that many practitioners now
claim it has failed to do.

Parple

Judges, as was pointed out earlier only partially
determine the length of a prison sentence. The sen-
tence imposed by the judge merely sets an outside
{imit beyond which the offender cannot be confined.
The paroling authority of a minimum/maximum plan
can release any time after a minimum sentence (or
1/3 the maxim.:™) has been served. The paroling
authority also has the power to revoke parole to re-
confine the parolee.

Since the enormous power vested in the paroling
authority issued from the indeterminate sentence, it
is to be expected that virtually all of the criticism
leveled at the present judicial sentencing policies
apply with equal force to parole. The claim is that
the release decision is one of unbridied discretion
unguided by clear criteria or rules with the inevitable
result of disparate treatment of inmates. Further-
more, the capriciousness and uncertainty fosters
suspicion, disrespect from the public and incites
frustration and anger among the prisoners. A more
basic question is whether or not parole is an appro-
priate or effective practice at all.

“Parole was the number one grievance’’' put
forth by inmates who participated in the bloody prison
riot at Rahway State Prison in 1972. “And parole is
the number one topic being discussed by inmates
and prison administrators in the New Jersey prison
system today."7? As with sentencing the initial reac-
tion to problems of parole was extreme: abolish it.
“Junk it said a lawyer affiliated with the New York
Civil Liberties Union at a Bar Association Forum in
1976.73

The most common criticism directed at the parole
process is concerned with the mechanism of the re-
lease decision. The procedures vary among juris-
dictions. An interview or a hearing by the hearing
examiners and the parole board precede the de-
cision in New Jersey. The most serious flaw in the
process is that it is not regulated by due process
safeguards. For example, inmates do not have an
opportunity to present their own witnesses, nor are
they generally represented by counsel. Since 1971,
following the Monks v. N.J. State Parole Board, 58
N.J. 238 {1971) decision, the parale board in New
Jersey has been required to state the reasons for
denial of release. In Monks the court ruled that indi-
viduals should be given a statement of the reasons
for parole denial. The issue of artinulating the rea-
sons for denial of release was not put to rest in
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Monks. Legislation has continued on the issue of

what constitutes an adequate statement of reasaons. ™
There is sparce statutory criteria to guide the board
in its decision. Eligibility is fixed by statute.”® The
actual release is entirely left to the discretion of the
board.

What guidance is provided is characterized by the
same vagueness as statutes on sentencing. The
mandate of N.J.S.A. 30:4-123.14 and N.J.S.A. 30:4-
123.19 is that a parole should not be granted unless
the board is reasaonably convinced that the inmate
will live in the community as a law-abiding citizen,
that the release does not threaten the welfare of
society and that the parolee will be gainfully em-
ployed. Qther considerations deemed relevant to the
release decision have to do with his overall attitude
in. prison- and prior history, including the circum-
stances of the offense.”® The board is expected to
tally these considerations and come up with an
answer. Critics say that the decision is based on the
unspoken and even unrecognized bias of board
members.”? .

The crux of the problem lies in the demands made
on the parole board. There is serious doubt as to
the wisdom of trying to predict the inmate’s behavior.
Should they be asked to predict future behavior
of inmates, and if so, on what grounds? The public
outrage is directed at the board when an inmate on
release commits a crime. The outrage is just as in-
tense when the board tightens the restrictions and
grants fewer releases.’®

Since the role of the board is loosely defined they
sometimes find themselves in a "“no-win" situation.
When the prisoner goes before them to be heard they
may find compelling reasons to put off a genuine
consideration of release untit a later date. In that
case a perfunctory ritual takes place during which
the parole board puts forth certain requisite condi-
tions to be fulfilled before the defendant can be
further considered for parole. If the parole is denied,
either prior to the ritual or after it the board will
have invoked the wrath of the prisoners for sub-
jecting them to standards they cannot meet. if the
prisoner is released prior to having served his sen-
tence and gets into trouble, the board is held respon-
sible by the public. :

The present parole chairman has been attempting
to incorporate a measure of certainty into narole
policy.

Once he's behind bars the prisoner must know every

step of the way exactly what he must do to win early

parole. |f he commits a serious mistake the first day

in prison that would affect his chances of parole a

year or two later he should be told immediately and

informed what he must do to make up for it and not
find out at his parole hearing.?®

A presumptive release policy would be conducive to

that goal. As it is today, there is an eligibility date but
the inmate has no way of knowing when, after that




first eligibility they might be deemed fit for release.

inmate informed of the date. Release would be
assumed to take place on that day barring some seri-
cus viclation of institutional rules, In the case of such
a violation it is expected that the inmate would be
appropriately informed of forfeiture of release—
rather than kept in the dark as happens today.

Most of the studies on sentencing problems extend
the proposals for either structuring or eliminating dis-
cretion to the parole process. One exception is the

. New Jersey Criminal Law Revision Commission. That

group states emphatically: “The discretion of the
Parole Board should, in our view be as absolutely un-
fettered  as possible in favor of granting parole.”
While the Commissicn put forth some criteria for
sentencing, it does not make similar suggestions to
guide the parole decision. That recommendation not-
withstanding, the idea of “presumptive parole re-
lease” is viewed by most critics as a promising re-
form. Guldelines much like those proposed for the
sentencing decision have also generally been sup-
ported.

One prickly problem has continued in the area
of release supervision and of course that has rami-
fications for parole revocation. There are those
who argue persuasively that once convicts have ob-
tained release they should enjoy the same freedom
from “supervision that other citizens have. It is
claimed that supervision often feels like harassment
to the parolee. Since many argue that only a new
crime is grounds for revocation anyway, the paroiee
should not be compelled to check in and comply

~ with other extra legal requirements. It is assumed
that even if the supervision were not mandatory there
would be services available to the parolee on a
voluntary basis.

Two other major issues which pertain specifically

to parole is that of where in government {o house .

the Board of Parcle and should the releasing au-
thority be separate from the supervisory agency.
The Correctional Master Pian Policy Council recom-
mends that the Bureau of Parole and the Bureau of
Community Services be consolidated into a Division
of Community Services: The present Parole Board
feels that the conflicting Interests between parole
and corrections makes it undesirable for parole to be
under those auspices. Those concerns are part of a
continuing debate.

Probation

Several years ago the (then) Governor of New
Jersey referred to the Probation Department as the
“stepchild of the criminal justice system.” Current
research indicates that there has continued to be a
feeling that it is overlooked in the scheme of things
by the State. Probation administrators complain that
they have "low visibility” and that their work in the
shadows needs to come to light. They say the role

170

that probation piays in the entire network of crimina}
- The presumptive release-date-wouldbeset-and-the—— justice is rarely tnderstood or appreciated.

The role of the probation department is twofold: it
is investigative and it is supervisory. The supervisory
and surveillance: policy stems from a simple principle
of parsimony. The principle is that the least intrusive
sanction which is compatibie with the needs of the
defendant and the welfare of society should be im-
posed. Aside from humanistic concerns, this has
become a principle of the utmost practicality with the
population growih at the prisons having long since
exceeded thej- overflow capacity. Since more and
more people are advocating that incarceration be
reserved for serious crime only, that means that
among other alternatives to incarceration, probation
assumes a role of increasing preeminence.

Probation should be a means of integrating the
convicted person back into the mainstream of society
through support programs and support staff. It is
generally conceded that in practice this ideal is
rarely met. Probation administrators and the courts
are in agreement that probation needs reforming but
the character of that reform is not so readily agreed
upon.

Problems of probation are inextricable from the
problems of financing. Probaiion departments are
inadequately funded and a recent report of the
Administrative Office of the Courts asserts that they
are inappropriately funded.

Probation is organizationally and administratively
fragmented in this State. Fragmentation is so severe
that from the point of view of control and direction of
the system, the provision of a high quality service
throughout the State is almost impossible. it is
claimed that this fragmentation preciudes the
achievement of equality of justice under law. There
must be equality of service if people are fo be treated
equally.

Administratively, probation departments are un-
necessarily complex. Under present statutes the
County Court judge appoints probation officers, fixes
their salaries and are responsible for the day to day
oversight of the administration of probation. This

service, which is now primarily business oriented,

imposes an unfair burden on those judges. When it
comes to nonprobation personnel, the Chief Proba-
tion Officer is responsible statutorily for the appoint-
ment of those people in the 21 departments. Though
the chief probation officers do the appointing of the
nonprobation personnel they do not fix the salaries
and neither do the county judges. Salaries for these
people are fixed by the board of freeholders accord-
ing to whatever money they deem necessary. There
is rarely agreement with the judiciary in terms of
what sums ¢gf money are necessary to provide the
support services and investigative activities of the
probation office. There exists then a constant con-
flict relationship between counties and judiciary. In
addition to that, because of labor relationg laws in
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this State, negotiations over cenditions are in-
effective. Since the County Court judges are pre-
sumed to be the employers, they negotiate with the
separate county units but most negotiations take
place with the freeholders. What follows is an ex-
treme variation of working conditions, fringe bene-
fits and inequities in relation to salaries for probation
people throughout the State.

As it is, the State does little or nothing toward sup-
port of this vital link in the system. The State puts
little or no money into the system except for matching
State Law Enforcement Planning Agency funds and
financing the salaries of staff in the Administrative
Office of the Courts.

Three concerns need redress. There is a duplica-
tion of effort and expenditure because of overlapping
of service delivery units in 21 separate probation
departments. The second major concern is that as
long as there are 21 separate departments reporting
to 21 county courts or to 12 assignment judges there
will be a lack of unifermity and adherence to Supreme
Court rules, policies and directives with respect to
probation. The third topic for concern turns back on

the other two: -, claimed that the centralization of
probation in the State is the only way to alleviate
these problems. The position of the Administrative
Office of the Courts is that State control is the only
means to eliminate the problems of fragmentation.
There are simply too inany employers and that leads
to attenuated accountability. There is conflict bet-
ween court policy and even between County Court
judges.

State unification is the key to bringing about the
level of quality wanted in probation. It is projected
that such State controlled centralization would mean
that probatiorin would have full-time professional .
management of the service delivery system so that
the basic administrative decisions which have to be
made quickly will be made and not shunted aside
because the several judges cannot be reached.

There is a serious need for a tighter adherence to
the mandates and policy directives of the Supreme
Court. Certainly it is agreed that there is a need for
more  uniformity. The reorganization into a state
centralized system, funded by the Statc is meant to
bring this about.

New Jersey’s Status in Comparison with the National Standards

Sentencing

The criminal justice system in New Jersey is in the
process of extensive re-examination of sentencing
policies and practices. Current research and recom-
mendations are aimed at facilitating the sentencing
process in terms of making it more fair, effective
and efficient. The pervasive research into problems
of sentencing will undoubtedly culminate in modifica-
tion of the present procedures. {tis fitting therefore to
consider this comparison with national stundards in
light of substantial regenerative activity and pending
change.

ABA Sentencing - Alternatives and Procedures
Standard 1.1, NAC Courts Standard 5.1 and Cotrec-
tions Standard 5.1 recommend that the trial judge be
vested with the authority and responsibiiity of impos-
ing the sentence. Jury sentencing should in all in-
stances be abolished. The trial judge in New Jersey is
authorized to impose the sentence within the broad
limits set by the Legislature. in the event that the
trial judge is disqualified or for any other reason
cannoi perform that duty, the Chief Justice of the
Supreme Court ar the assignment judge of the county
designates another judge to impose the sentence.

ABA Sentencing Alternatives and Procedures
Standard 2.1 (a)8° requires that all crimes be classi-
fied into a limited number of categories which re-
flect substantial differences in crimes. According to
N.J.S.A. 2A:85-6, 7, New Jersey now has two basic
categories of crime, misdemeanor and high misde-
meanor. Sentencing statutes do not delineate differ-
entials of punishment because of the wide use of

different sentence maximums. |ndividual and general
statutes specify maximum punishments for each
offense, NAC Criminal Justice System Standard 13.3
states that a revised substantive code shouid simplify
the penally structure. The proposed New Jersey
Penal Code (Octdber, 1971) recommended a reduc-
tion of distinctions to a relatively few important
categories. All crimes, under this proposal, are di-
vided into four categories of seriousness—first,
second, third and fourth degree with penalties as-
sighed accordingly (Section 2C:43-1).

Both the Gommentary tc ABA Sentencing Standard
2.1 (d) and NAC Corrections Standard 5.2 recognize
that the sentences imposed in the United States are
indefensibly high for the majority of cases. The NAC
adds that sentences imposed by the United States
are the highest in the western world. ABA recom-
mends that the maximum authorized term ought not
to exceed ten years except in unusual cases and
other sentences should be five years or less.

New Jersey has several offenses punishable hy
more than 25 years’ imprisonment including murder
in the first or second degree, kidnapping for ransom
and rape. Other crimes punishable by more than 10
years' imprisonment include assault with intent to
kifl; threatening to kidnap, kill or injure
for purpose of extortion; and ‘advocating or threaten-
ing to take life, A large number of crimes are punish-
able by sentences up io seven years.!’ Some sen-
tences, therefore, exceed those recommended by
the national standards.

ABA Sentencing Standard 2.1 states that the sen-
tencing court should be provided with a wide range




of sentencing alternatives reflecting degrees of
" custody, suppart and supervision. New Jersey paral-
lels the sentencing alterngtives as recommended in
NAC Corrections Standard 16.8. These alternatives
include unconditional release, probation, fines and
incarceration.’? New Jersey statutes also contain
special provisions for sentencing sex offenders,
female offenders and youthful offenders.®® New
Jersey Court Rule 3:28 permits diversion of cases in
‘regard to all crimes. There exists the possibility of a
variety of supervisory and supportive arrangements
among the conditions of probation.

ABA Sentencing Standard 2.2 states that the
Jegislature should not specify a mandatory sentence
for any sentencing category or for any particular
offense. NAC Corrections Standard 5.2 states that
no minimum should be imposed by th 3 legislature.
New Jersey has mandatory sentences following a
jury conviction for murder in the first degree and a
second conviction for driving while intoxicated.®4

NAC Corrections Standard 5.2 provides for the dis-
position of the nondangerous offender. NAGC Correc-
tions Standard 16.1 recommend. :-mposition ci the
least drastic measure consistent with rehabilitative
needs of the offender, public safety and gravity of the
offense. Any offender who is not found specifically to
“represent a substantial danger to others” should be
sentenced to a term of five years or less. The specific
criteria to be taken into account when considering a
sentence of nonconfinement are:

1. The offender's criminal conduct neither caused
nor actually threatened serious harm.

2. The offender did not contemplate or intend that his
griminal conduct would cause or threaten serious
harm.

3. The offender acted under strong provocation.

4. There were substantial grounds tending to ex-
cuse or justify the offender’s ctiminal conduct, though
failing to establish defense.

5. The offender had le:l » faw-abiding life for a sub-
stantla] period of time beéfore commission of the
present crime,

6. The offender is likely to respond affirmatively to
probationary or other community supervision.

7. The victim of the crime induced or facilitated s
commission.

8. The offender has made or will make restitution or
reparation to the victim of his crime for the damage or
injury which was sustained.

9. The offender's conduct was the result of circum-
stances unlikely to recur.

10. The character, history and attitudes of the of-
fender indlcate that he is unlikely to commit another
crime,

11, Imprisonment of the offender would entail undue
hardship to dependents,

12. The offender is elderly or in poor health.

138. The correctional programs within the institu-
tions t& which the offender would be sent are inap-
propriate to his particular needs or would not likely
be of benefit to him. 8

New Jersey does not have a statute or rule ex-
pressly addressed to the handling of the nondanger-
ous offender or to a presumption of nonincarceration.
A general statement on the goals of punishment can
be found in State v. Ivan, 33 N.J. 197 (1880) which
stresses deterrence, rehabilitation and public. wel-
fare.

ABA Sentencing Standard 3.3 provides for extended
terms for habitual offenders and recommends in-
creased sentences warranted on grounds that such a
term is necessary to protect the public and:

(i) The offender has previously been convicted of
two felonies committed on different occasions, and
the present offense is a third felony committed on
an occasion different from the first two. A prior of-
fense committed within another jurisdiction may be
counted if it was punishable by confinement in excess
of one year. A prior offense should not be counted if
the offender has been pardoned on the ground of in-
nocence, or if the conviction has been set aside in any
post-conviction proceeding; and

(i) Less than five years has elapsed between the
commission of the present oiffense and either the
commission of the last prior feleny or the offender’'s
release, on parole or otherwise, from a prison sen-
tence or other commitment imposed as a result of a
prior felony conviction; and
(iii) The offender was more than 21 years old at the
time of the commission of the new offense.®

The National Advisory Commission Corrections

Standard 5.3 provides for extended terms of imprison-
ment for those defendants who have records of “ag-

" gressive, repetitive, violent or predatory behavior”
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and who pose a serious threat to the community.
The NAC suggests that the terms “persistent offend-
er” should replace “habitual offender,” Extended
terms are in order when a defendant is a persistent
felony offender, a professional criminal or a danger-
ous offender.

New Jersey statutes provide that if a defendant is
convicted of a misdemeanor or a high misdemeanor
and has been previously convicted of a high misde-
meanor, the sentence may be increased. For the
second offense the defendant may be sentenced “‘for
not more than double the maximum period for which
he might have been sentenced for a first offense,”
for a third offense the limit is raised to three times
the maximum and for a fourth the maximum is raised
to any term of years or life imprisonment (N.J.S.A.
2A:85-8-12).87

It shou!:” be noted that the conviction to which the
increased maximum may be applied may be for either
a misdemeanor or a high misdemeanor, while the
previous conviction must be for a high misdernieanor
or its equivalent if obtained in another jurisdiction.
Also, if two or more convictions obtained in one trial
either because the crimes were charged in separate
counis or because separate indictments were joined
for trial, they are not separate convictions for this




purpose (N.J.S.A. 2A; 85-8, -8, -12). It has also been
held that a person must be convicted of the crime
prior to the date of his next offense, or the first
conviction does 1ot constitute a prior conviction
under the act. For example, if the defendant had
committed high misdemeanors on three successive
days and was convicted later in three separate trials,
they constitute only one prior conviction for the pur-
poses of this act. See State v. McCall, 14 N.J. 538
(1954); State v. Harris, 97 Super. 510 (App. Div.
1967).88

The proposed 1975 New Jersey Code of Criminal
Justice {A3282) adopts the terminology recommend-
ed by NAC. It recommends extended terms of im-
prisonment if it finds one or more of the following:

&. The defendant is a persistent offender. A persis-
tent offender is a person who is 21 years of age or
over, who has been convicted of a ¢rime involving the
infliction, or attempted or threatened infliction of
serious bodily injury and who has at feast twice
previously been sentenced as an adult for such a
crime to a custodial term and where one of those pri-
or offenses was committed within the five years pre-
ceding the commission of the offense for which the
offender is now being sentenced.

b. The defendant is a professional criminal. A
professional criminal is a person who committed an
offense as part of a continuing criminal activity in
concert with five or more persons, and was in a
management or supervisory position or gave legal,
accounting or other managerial counsel.

c. The defendant committed the offense as con-
sideration for the receipt, or in expectation of the
receipt, of anything of pecuniary value the amount
of .which was unrelated to the proceeds of the
crime or he procured the commission of the offense
by payment or promise of payment of anything of
pecuniary value.

ABA Sentencing Standard 2.7 states that the
legislature should determine offenses or categories
of offenses for which a fine would be an appropriate
penalty. However, it is left to the discretion of the
judge in any given case whether to impose a fine, the
amount (within legislative boundaries) and the terms
of payment.

NAC Corrections Standard 5.5 incorporates a
similar provision. Neither the NAC or New Jersey
statutes limit fines to those crimes where defendant
has gained money or property. N.J.S.A. 2A:85-8, 7,
provides fines as an alternative or additional punish-
ment for all crimes coming within their provisions.
Arson, for example, in N.J.S.A. 2A:89-1, falls within
the high misdemeanor category and, therefore,
could be punished by a fine of no more than $2,000
or no more than seven years’ imprisonment, or both.
New Jersey’s categories for offenses are different
from the standards, but many serious crimes of a
nonacquisitive nature, such as atrocious assault and
battery and rape, may be punished by fines N.J.S.A.
2A:90-1; N.J.S.A. 2A:38-1). New Jersey statutes do
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state the maximum fines allowable, but fines are
provided for on a broader basis than the NAC stan-
dard envisions. New Jersey is consistent with nation-
al recommendations in prohibiting the substitution of
a fine for incarceration, for example, “30 dollars or
30 days.” The New Jersey fines are for penal pur-
poses and not for revenue production (State v. De-
Bonis, 58 N.J. 182 (1971)).

Both ABA Sentencing Standard 2.7 and NAC Cor-
rections Standard 5.5 recommend a schedule of
fines for offenses. New Jersey has no such schedule
relating the fine to a gain at this time but one is pro~ -
posed in A 3282. 2(:43-3 (e).

NAC Corrections Standard 5.19 and ABA Senteng-
ing Standard 2.3 require that the imposition of a
sentence be supported with the reasons for that
particular sentence choice. New Jersey R. 3:21-4 (f)
is in accord with that requirement.

NAC Courts Standards 6.1 and 5.9 and ABA Appel-
late Review of Sentences Standard 1.1 advocate the
practice of review of sentences and, the right to
appeal on the part of the defendant. Rule 3:21-4 (f)
requires the judge, after imposing séntence, advise
the defendant of the right to appeal and to have
counsel appointed if indigent. If the defendant has
been sentenced for an indictable offense, the public
defender's office which represented him at trial if he
was indigent, represents him upon appeal.’® If sen-
tenced for a nonindictable offense, the assigned
counsel must advise the defendant on appeal and
prepare the papers for such an appeal.®® Counsel will
be assigned to handle the appeal. ‘

The defendant has the right to appeal to the Appel-
late Division in all cases. However, under certain
circumstances the defendant may appeal to the
Supreme Court. In other cases review is discretion-
ary in the Supreme Court.®1

Parole

New Jersey is consistent with many of the NAC
Corrections Standards for parole decision making.
NAC Corrections. Standard 12.1 recommends that
each state establish parole boards for adult offenders
that are independent of correctional institutions and
parole field services. Parole boards should be res-
ponsible for articulating and fixing policy for parole
decisions and for issuing and signing warrants to
arrest and hold parole violators. In addition the stan-
dard recommends that parole boards should have a
staff of full-time hearing examiners to hear and make
initial parole grant decisions and hear revocation
cases under specific policies of the parole board.
Decisions of parole examiners should be final unless
appealed within five days upon which the parole
board makes a final determination.

The paroling authority for adult offenders in New
Jersey is separate from correctional institutions and
parole field services. The New Jersey Parole Board
has the authority to establish policies (which are




ptinted in a report entitled New Jersey Parole Board
Procedural Guidelines) and issue warrants for sus-
pected parole violators under N.J.S.A. 30:4-123.
Responsibility for issuing warrants has been delegat-
ed by the Board to District Parole Supervisors under
the procedure guidelines. Although the Parole Board
uses hearing offici rs to conduct parole revocation
probable cause hearings, all initial parole grant deci-
sions for adult offenders are made by the Board.
Parole revocation decisions by hearing officers are
not binding and may be overruled by a majority vote
of the Parole Board after appeal within ten days. New
Jersey officials have indicated that the use of hearing
officers for parole grant hearings is appropriate for
the federal system, given the amount of traveling that
otherwise would be required for Parole Board mem-
bers from prison to prison. The small geographic size
of New Jersey does not warrant their use and would
cause needless expense.

NAC Corrections Standard 12.2 states that parole
boards for adults should consist of full-time members
who possess academic training in fields such as
criminology, education, psychology, sociology, law or
sogial work and have the ability to comprehend legal
issues, statistical data and promuigate policy. Parole
boards should consist of three members who repre-
sent all ethnic and socio-economic groups and be
appointed by the Governor for six-year terms. Parole
board members should be compensated at a rate
equal to a judge of a court of general jurisdiction.

Under N.J.S.A. 30:4-123, New Jersey is consistent
with NAGC Corrections Standard 12.2 except in the
area of salaries. The chairman of the Parole Board
receives $27,000 per year and associate members
receive $25,000 per year while County and Superiof
Court judges receive $40,000 per year.

New Jersey is consistent with some aspects of
NAC Corrections Standard 12.3 on the parole grant
hearing. The NAC recommends that a parole hearing
be scheduled for each inmate within one year after
they are received in an institution, but in New Jersey
that hearing is scheduled only within 30 days of
initial parole eligibility. According to Standard 12.3
edch state should have a statutory requirement under
which offenders must be released on parole when
first eligible unless certain specific conditions exist.
This is provided under N.J.S.A. 30:4-123 but specific
conditions have not been outlined in the Parole Board
Procedural Guidelines and a parolee may not know of
the conditions before parole eligibility,®? Although
this standard recommends that one Parole Board
member conduct hearings and make parole deter-
minations which unless appealed are final, N.J.S.A.
30:4-123.19 states that "...no release on parole
shall be effected except by unanimous vote of the
entire board, ., ." N.J.S.A. 30:4-123.19 is consistent
with NAC Stsndard 12.3 in that inmates are notified
promptly after a hearing as to the board’s decision.
The New Jersey State Parole Board Procedural

174

Guidelines states that the reasons for the denial of
parole or parole revocation be placed in writing as
recommended by NAC standards. Under N.J.S.A.
30:4-123.26, offenders are entitled to he represented
by legal counsel as recommended in Corrections
Standard 12.3,

The Parole Board Procedural Guidelings concern-
ing parole revocation, N.J.S.A. 30:4-123, N.J.S.A.
2A:158A-5 as well as numerous New Jersey court
decisions are consistent with NAC Corrections Stan-
dard 12.4. Under this standard, warrants o arrest
for alleged parole violations are issued under parole
board procedural guidelines; probable cause hearings
for parole revocation are held within ten days; alleged
parole violators are eligible for bail under proper cir-
cumstances pending the hearing; alleged parole
violators are given notice of the alleged violations
and have the right to present evidence; and the
parolee must be given written reasuns for revocation
and have the right of appeal to the Parule Board.

Probation

NAC Corrections Standard 5.4 and ABA Probation
Standards 1.1 through 5.4 discuss the length, condi-
tions and revocation of probation. The NAC recom-
mends that the term of probation not exceed the
maximum sentence permitted by law except for mis-
demeanors in which cases it should not exceed one
year. The ABA, however, recommends that probation
not exceed two years for misdemeanants and five
years for a felony. Under N.J.S.A. 2A:168-1 the
statutory time limit for probation is “not less than one
year nor more than five years” with no distinction
based on severity of crime.

The NAC and ABA recommend the imposition of
probation conditions as are necessary to provide a
venefit to the offender and society. The court should
be authorized to modify or enlarge conditions of pro-
bation at any time prior to termination of sentence
and use of uniform conditions for all defendants
should be avoided. The defendant should be provided
with a clear written statement and explanation of
probation conditions. Under N.J.S.A. 2A:168-2 and
168-11 conditions of probation can be varied to meet
the needs of the offender and society. Rule 3:21-7
requires that defendants be presented a copy of the
conditions and sign a statement that they have been
explained. Lathrop v. Lathrop, 50 N:.J. Super. 525
(App. Div. 1958) held that conditions of probation
should be clearly set out and not left to implication.

The ABA suggests that conditions deal with mat-
ters such as: cooperating with program supervision,
meeting family responsibilities, maintaining steady
employment and/or refraining from engaging in spe-
cific employment, pursuing education or training,
undergoing medical or psychiatric treatment, main-
taining residence in a prescribed area or facility,
refraining from consorting with certain types of peo-




ple, making restitution or reparation, fines and
family support. These conditions are listed in N.J.S.A.
2A:168-2 except for participation in education or
training.

Violation of conditions of probation is sufficient
grounds for revoking probation according to NAC and
ABA standards. They recommend that confinement
should result after violation if necessary to protect
society and if correctional treatment can most ef-
fectively be pravided while confined. Guidelines
should be developed for processing probation viola-
tions to include a formal or informal conference with
the probationer to reemphasize the necessity of com-
pliance with conditions and a warning that further
violation could result in revocation. Eniargement of
conditions should also be considered a possibility.
Upon a finding of violation and necessity for resen-
tencing, it is recommended that criteria and proce-
dures governing initial sentencing decisions shouid
govern resentencing decisions.

Violation of a probation condition in New Jersey is
grounds for revocation under N.J.S.A. 2A:168-4 and
State v. Moretti, 50 N.J. Super. 233 (App. Div. 1958).
There are no statutory provisions in New Jersey law
for informal conferences with probationers to discuss
violations of conditions of probation.

There is, however, case law relevant to communi-
cation between probation officer and probationer,
See, for example, State v. Zachowski, 53 N.J. Super.
431 (App. Div. 1959); Gagnon v. Scarpeili, 411 U.8,
778 (1973); and State v. Haber, 132 N.J.L. 507 (Sup.
Ct. 1945). These have to do primarily with fair notice
to probationer when conditions of probation are not
being met.

According to the NAC, probaticn should not be
revoked for the commission of a new crime until the
offender has been tried and convicted of a new
crime. The ABA, however, states that if probable
cause that the probationer committed a new crime is
found, the probation court should have authority to
detain the probationer without bail pending deter-
mination of the new criminal charge. In addition,
ABA standards recommend that probetion officers
not be authorized to arrest probationers and that
arrests of probationers for violation of conditions
other than the commission of a crime should be pre-
ceded by a finding of probable cause that a violation
has occurred. New Jersey permits probation officers
upon the request of the chief probation officer to
arrest probationers for violation of probation condi-
tions without a warrant under N.J.S.A. 2A:168-4. Al-
though New .Jersey law makes no reference to this
matter regarding probation, in White v. New Jersey
State Parole Board, 136 N.J. Super. 360 (App. Div.

1975), it was held that reasonable grounds to believe
a parolee had committed a new crime is not grounds
for revocation. That can only occur after a final
revocation hearing.

The ABA and NAC recommend that for a probation
revocation hearing the defendant should have prior
written notice of alleged violation, access to the offi-
cial record regarding the case, representation by
retained or appointed counsel and the right to sub-
poena and cross-examine witnesses. Where a viola~
tion is contested the government should be required
to estabiish the violation by a preponderance of the
evidence. In addition the proceeding should be re-
corded in a manner that can be transcribed for use
upon appeal of a probation revocation decision,

State v. Haber, 132 N.J.L. 507 {Sup. Ct. 1945)
requires that a probationer be given sufficient ad-
vance notice of the violation charged. State v. Sey-
mour, 98 N.J. Super. 5626 (App. Div. 1968) states
that the prcbationer is entitled to counsel at a revoca-
tion hearing. Gagnon v. Scarpelli, 411 U.8.788 {1974)
held¢ that the probationer has the right to written
notice, disclosure of evidence, the right to present
evidence and cross-examine witnesses and a written
statement by the factfinders as to the evidence.
Revocation hearings are to be recorded and revoca-
tion decisions are appealable pursuant to R. 2:2-2,
2-3 and State v. Morstti, 50 N.J. Super, 223 (App.
Div. 1958). '

NAC Corrections Standards 10.1 and 16.4 recom-
mend that probation be organizationally placed in
the executive branch of government within a unified
correctional agency. The correctional agency In
reference to probation, accordingly, should be res-
ponsible for establishing goals and objectives; pro-
gram planning and evaluation; staff development and
training; establishment of standards for personnel;
services 1o the court, services to probationers and
administration. In New Jersey, probation depart-
ments are under the supervision of the County Courts
(N.J.S.A. 2A:168-5; 168-8; A. 1:34-4) and the Admin-
istrative Office of the Courts provides technical
assistance and coordinates programs and policy
information for probation departments on behalf of
the Supreme Court. The presiding County Court judge
appoints probation officers and fixes their salaries
which are paid out of the ceounty budget (N.J.S.A.
2A:168). The Administrative Office of the Courts
conducts training for probation officers and performs
studies and evaluations of probation activities,
Generally probation officers are selected according
to procedures set by the New Jersey Department of
Civil Service. The Supreme Court has the authority to
establish standards for probation (R. 1:34-1).

Commentary

in sentencing. A clear un&erstar\ding of what is
meant by disparity is critical to this discussion. "Dis-

The Committee began deliberations on sentencing
by focusing immediately on the problem of disparity
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parity” was defined as unwarranted variation in sen-
tences. Opinions about variation range from ‘“each
case is unique - so exactly equal dispositions are
impossible” to the view that large categories of
crimes ought to receive the same penalty. If one
claims that no variation is warranted between cases
with similar circumstances it is a position tantamount
to advocating the removal of discretion from the
judge whose position it has been to "judge” which
factors warrant one sentence over another. Califor-
nia, Maine and lIllinois have moved in the direction of
legislatively fixed sentences which attempts to re-
move the discretion from the judiciary.

Discretion however, members insisted, is an in-
destructable entity. It is misleading to talk of elimina-
ting discretion in sentencing since the attempt to do
so merely shifts discretion to another decision maker
in the system. However, just where the power should
reside to set boundaries on discretion occupied a
great deal of discussion time. Whatever standards
were adopted could be implemented by judges
through the Supreme Court or a commission, or they
-could be imposed by the Legislature, The Legislature
generally seemed the least desirable alternative of
the three because it is more remote in time and
place, and legislatively imposed standards would not
be as amenable to change as would judicially im-
posed guidelines. Legislative change is also more
cumbersome than some of the alternatives. So the
problem of discretion is one of how much discretion,
the structure of discretion and where ought to be the
locus of control.

The indeterminate sentence has been the focal
point of much concern and dissatisfaction. The at-
tempt to individualize sentences (which grew out of
the assumption that the proper role of the sanction-
ing process was to rehabilitate the criminal) and the
sundry purposes put forth for sanctions combine to
produce disparity, Indeterminate sentencing refers to
the policy whereby the Legislature sets the very
broad outer limits to the sentence and the judge im-
poses a sentence within that broad outline. The prac-
tice has been for the judge to weigh a composite mix-
ture of considerations into the sentencing decision
such as dangerousness of the offender, seriousness
of the crime, deterrence and rehabililtation. When
these considerations are added up, the tendency is to
come up with a system which fluctuates wildly when
aims conflict. Moreover the weighting of the aims
against each other tends to be very subjective. So it
is advisable to opt for one or more of these factors -
for example, seriousness of the crime and risk of
recidivism. Though it is tempting to consider all
factors, the Committee noted that this has been tried
and it has not produced satisfactory resuits.

Fiat sentences seem also to be unsatisfactory, The
rigidity inherent in a statutorily fixed sentence may
iead to results which are as unfair as the disparities.

A presumptive sentence seemed the best solution
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to the Committee. This approach operates according
to narrowly set guidelines of permissible sentences
which are established for each crime. Judges using
this scheme are urged to sentence within the range
provided by the guidelines. Judges, however, are not
bound by the guidelines which means they retain full
discretion in the sentencing process. If the judge
deems it fitting to sentence outside the range it is
expected that a written reason for that departure be
given. This approach (or same variant of it) has been
adopted in California, Indiana and Oregon, and is
being proposed in Alaska, lllinois, Washington,
Maine and several other systems. Bills have been
introduced in the United States Senate which adopt
the presumptive sentence approach with some dif-
ferences among them.

The sentencing standards in this report adopted
that approach, with some qualification, First, like
the bills mentioned, but somewhat unlike the already
enacted legislation, the standards call for the estab-
lishment of an agency, rather than Legislature, to
promulgate sentencing guidelines. Standard 10.3
suggested that in the State, the agency should be in,
or under the guidance of, the State Supreme Court,
although clearly the particular placement of the
agency is not as critical as the acceptance of the
idea that some governmentally-authorized body
should perform this task. The standard leaves un-
specified the number or composition of the members
of the agency, but quite clearly the standard does
not require, although it would permit, the Supreme
Court to establish the guidelines. If the Court did not
perform this task, but founded an advisory group, as
well as staff, to assist in this endeavor, it is at least
debatable that a diversity of opinion, including opinion
from the citizenry, would be permitted. it was noted
that a current draft of a Uniform Corrections Act,
which will be presented to the National Conference of
Commissioners on Uniform State Laws in August,
1877, calls for the establishment of a permanent
agency, entitled the sentencing commission, which
will promulgate such regulations and guidelines only
after public hearings and commentary, and, in addi-
tion, includes several community members. Although
the standard passed by this Committee does not
require such participation, neither does it preciude
it, leaving that issue to be determined by the Supreme
Court or the agency it establishes. Since, under
Standard 10.3, the Court or agency is expected to
collect all necessary data and to constantly update
its own assessment of the guidelines, it is at least
possible that a permanent agency of some sort should
be considered.

Very little is said of the content of the guidelines
themselves. In part, this is because the Committee
found itself seriously divided over the issue of to what
degree certain factors should be considered in pro-
mulgating the guidelines, or what degree of ranges
should be promulgated. Some members of the Com-
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mittee felt strongly that the presumptive sentence
should be strongly supported, and that exceptional
factors should count as either mitigating or aggravai-
ing, permitting the sentencing judge to sentence in
variance from the guidelines. Other members of the
Committee felt just as strongly that the sentencing
judges should be allowed substantial discretion, as
they now possess, and that a lengthy list of aggravat-
ing and mitigating circumstances, which would justi-
fy deviation from the presumptive sentence, should
be devised. Rather than resolving that issue at this
level, the Committee has simply agreed that there
should be guidelines, and that the agency which sets
the guidelines, whether the Supreme Court or a sub-
sidiary agency, should determine those questions in
the first instance.

Clearly, the sentencing agency, whether the
Supreme Court or other, will need the most vigorous
and careful debate before deciding these issues. In
so doing, it should be greatly aided by the similar
discussions which are occurring throughout the
country in relztion to all of the materials cited earlier,
and the pending legislation in many jurisdictigns.

In the same vein, and with a realization of the grave
difficuities involved, the Committee has endorsed
appellate review of sentences, vis-a-vis the guidelines
which have aiready been implemented in this State,
but without suggesting the particular forms that ap-
pellate review should take. This in part reflects an
acknowledgment that the current rules may simply
continue to be implemented, but also that, in the
light of the guideli-es and the basic philosophy which
may be the impetus to them, the procedures and
content may necessarily be changed.

in its debates on this topic, which occupied more
time and energy than virtually any other it consider-
ed, the Committee became increasingly aware of the
intricacies and delicate balances which presently
exist, and which should be reassessed in any imple-
mentation of sentencing standards. Rather than seek
to resolve those issues now, the Commitiee has
sought to establish a procedural structure —the “sern-
tencing Agency” - which should resolve those dis-
putes.

The Committee found parole problems to parallel
those of sentencing. Procedures have a texture of
louseness and there are conflicting goals. The major
areas which the Committee addressed were unifica-
tion of parole, review of parole denial, specific and
written criteria for parole release, coordination of
community resources for parolees and presumptive
parole which is monitored.

The Parole Board is faced with the probiem of try-
ing to enforce conditions of parole in areas where
they have no control. There i5 an urgent need to es-
tablish an alliance with the Department of Health and
the Department of Labor and Industry. While some
contend the ultimate re-entrv plan has to be the pri-
mary responsibility of the Parole Board the standards,
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however, reflect the need for a coordinated effort
between the Department of Corrections and Parole
Board.

The Commiittee discussed the very grave handicap
of having a fragmented parole “system” in New
Jersey. There are presently four paroling authorities,
none of which have any contact with each other so
that each fails to benefit in the sharing of information.
The Committee agreed there was a need to synthe-
size scattered authorities.

Members readily agreed that there is great merit in
the parole board, the judge, the public and inmates
all knowing exactly what the sentence really means.
To this end the presumptive release date was recom-
mended. As it is' now, when judges impose a 10 to
12 years sentence for the first offense the offender
may only serve three years. The Parole Board can
either go through the motions of finding reasons to
deny parole or they can be forthright and tell the
parole applicant that he is not going to be considered
for release until some specific date. Some parole
boards do operate in this manner.

So as to assure consistency with the concept of
presumptive parole eligibility, unless otherwise set
forth in the sentencing order, the punitive aspect of
the custodial sentence should be satisfied upon &ligi-
bility for parole.

The principle objective of the presumptive release
date is to bring about a greater degree of certainty
with regard to the actual sentence to be served. A
presumptive date would be set and the inmate’s re-
lease would be assumed unless some major institu-
tional infraction takes place before then. If by vio-
lating some major rule the inmate forfeits parole,
he would be so notified as to the next presumptive
release date.

It seems reasonable to suppose that an inmate
from maximum security would not be a successful
parolee but there is no evidence to support that
supposition. Nevertheless, members agreed that the
reintegration process would more likely succeed if
done in stages which range in degrees of freedom
from most -restricted to least restricted. The pre-
sumptive release date is in the inmate's favor with the
burden of proof on the Board when the inmate is
denied parole at that date. It was recognized, how-
ever, that there are certain cases where both correc-
tions and parole have clear indications that an indivi-
dual should not be set free. Members therefore sug-
gested that if an individual inmate is unable to qualify
for minimum security within six months of his pre-
sumed eligibility, then a hearing should be heid to
determine whether or not he should be considered for
parole on the date of eligibility.

Also to the end of bringing about a greater degree
of certainty and uniformity, it was deemed crucial to
have the paroling authority establish specific guide-
lines to reguiate any modification of that presumptive
release date.
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Along these lines, some felt that it would make a
difference in terms of motivating the inmate if work
timeand other good time allowed the inmate to reduce
his sentence and others felt that it was better from a
management standpoint if days could be added for
disciplinary infractions. It was felt that it should be
made clear that minor infractions would be handled
administratively within the prison (by withhoiding
privileges, etc.) but that only a major infraction would
warrant alteration of the presumed release date.

However, by definition parole in New Jersey is
“release under supervision.” Some members -felt
strongly that ¢nce an inmate had met the criteria for
paroie and was released he should have freedom
equal to that of other citizens. That is to say he
should not be faced with mandatory supervision or
compsiled to comply with regulatory structures dif-
ferent from the nonparolee. If the parolee commits a
new crime he should be prosecuted and given a new
sentence. She:: of that, he is entitled to the same
licerty to make mistakes expected by the rest of
society. lrrespective of whether or not there couid
be agreement about compulsory supervision, the
Committee was in accord on the need for services to
be made available to help the parolee reestablish
himself when released from the institution. From this
discussion issued a compromise standard which
called for guidelines delineating the type and extent
of parole supervision that would ordinarily apply to
different types of offenders. .

A standard recommending a single unified parol-
ing authority was adopted in the Sentencing, Proba-

" tion, Parole standards. This standard is in conflict

with Juvenile Judicial Process Standard 5.41. The
conflict was not resolved because the subcommit-
tee on juvenile justice felt it to be critically important
to have a separate paroling authority for juveniles.

The single paroling authority was seen by subcgm-
mittee IV members as a necessary step in bringing
about uniformity to procedures and record keeping.
For this reason the commitiee was not disposed to
change the standard.

The Committee discussed the legal problems in-
voilved with going ahead and prosecuting people on
violation for a new crime before new charges are dis-
posed of. For example, fifth amendment problems
are raised, since a person is in the position where he
cannot defend himself. without creating possibility of
information being used against him at trial. There are
problems for the prosecution In that they must dis-
close their case to the defendant before trial. A
standard which stated that revocation on the basis
of criminal conduct should not occur until such time
as the criminal charges are disposed of is an impor-
tant standard to stress that the filing of a complaint
is not sufficient for the purpose of revocation. When
the only basis for revocation is a new crime, the
criminal charges must be disposed of before revo-
cation.
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The standards adopted in the area of probation are
designed to create a workable, upgraded probation
system. Several of the standards were developed to
parallel those in parole and in the sentencing stan-
dards. Standards 10.10, 10.11 and 10.14 governing
staffing responsibilities, guidelines for supervision
and training of personnel did not elicit objections or
debate

Both the judiciary and the probation adminstrators
recognize that there are serious problems with the
delivery of probation services. The programs are
said to be riddled by civil service and funding pro-
blems. Probation is organizationally and administra-
tively fragmented in the State. That fragmentation is
so severe that from the point of view of control and
direc