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INTRODUCTION 

Many experts agree with the assertion that the prosecutor­
ial stage is "the linchpin of the criminal justice system".l 
The public has become aware that the enforcement of criminal 

.r .J. 
.~ c.., 

laws may in many cases depend on the prosecutor's sole jUdgment. 2 

As summarized by one commentator, 

He has the authority by law to enforce certain laws 
by prosecuting offenders. ~{Jhom he chooses to prosecute, 
what he charges them 1lTith, whether he charges them at 
all, whether he later drops the charges or recommends 
a lower sentence at the time of trial are all vTithin 
the prosecutor's exercise of discretion.3 

Prosecutorial discretion provides the flexibility necessary 
for the smooth operation of the criminal justice system. 4 tllf 
every policeman, every prosecutor, every court and every post­
sentence agency performed his or its responsibility in strict 
accordance with rules of law, precisely and narrowly laid down, 
the criminal law would be ordered but intolerable".' Although 
discretionary power exists throughout the criminal justice system, 
"none is potentially more dangerous than that of the public pros­
ecutor.,,6 Such discretion "makes easy the arbitrary, the discrim­
inatory, and the oppressive. It produces inequality of treat­
ment. It off'ers a fertile bed for corruption.,,7 

Recent events have raised numerous questions concerning 
the prosecutor's role in the criminal justice system. 8 'According 
to a recent survey on this subject, a "grounded consensus now 
exists regarding the means of dealing with the exercise of (the 
prosecutor's) official discretion. 1I9 All of the proposals that 
have been advanced seek "to minimize the opportunity for abuse 
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and to promote consistency and rationality in prosecutorial 
decision making. 11

10 The goal is to cut back unnecessary dis­
cretionary power 11 in order to make the prosecutor account­
able for his decisions. 12 

Particularly noteworthy among those instances in which a 
prosecutor exercises discretion are: (1) the decision not to 
prosecute an individual notwithstanding sufficient evidence to 
meet the legal requirements for commencing a prosecution; and 
(2) the decision to make concessions to a charged individual 
on the condition that he plead guilty rather than stand trial. 
This paper will study these two areas. Emphasis will be placed 
on the extent to which such decisions are made, upon what basis 
they are made and the consequences of the decisions. Attention 
will also be directed toward approaches that could rectify con­
troversial uses of prosecutional discretion. 
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FOOTNOTES 

1. 

2. 

3. 

4. 

5· 

6. 

Thomas arId Fitch, "Prosecutorial Dectsion Haking," 13 
American Criminal Law Review 506, 509 (1976). Another 
'Vlriter states that the American prosecutor has "a monopoly 
over the criminal process." Langebein, "Controlling 
Prosecutorial Discretion in Germany,1I 4-1 University of 
Chicago Law Review 439, 440 (1974). 

Bubany and Skillern, llTaming the Dragon: An Administrative 
Law for Prosecutor-ial Decision Making," 13 American Criminal 
Law Review 473,473-4 (1976). According to these authors 
the public is rarely aware of any activity of the prosecutor 
other than in connection llwith sensational trials reported 
by the news media" Id at 488. 

Comment, tlprosecutorial Discretion - A Re-evaluation of the 
Prosecutors Unbridled Discretion and its Potential for Abuse,1t 
21 De Paul Law Review 485, 487 (1971). The discretion of the 
prosecutor to engage in plea bargaining is a function of his 
discretion to charge and has discretion to dismiss. See Cox, 
"Prosecutorial Discretion: An O'7ervie'i", 13 American Criminal 
Law Review 383, 425(1976). 

See, e.g., Abrams, "Internal Policy: Guiding the ExerCise of 
Prosecutorial Discretion,1J 19 UCLA Law Review 1, 2 (1972); 
Bub any , supra Note 2, at 492. According to H.L.A. Hart, 
Ciiscretion is necessary because of the "open texture of lawll . 
.TI!.§. Concept .Qf. Law,pp. 120-32 (1961). In other words, accord­
ing to Sarah Cox, "there are inherent limitations of human 
ability either to predict fully or to describe perfectly in 
language all the possible instances which might arise and need 
to be treated according to prescriptions of law. Instead, 
deicisons must be made by individuals who interpret laws and 
rules and decide whether and to what degree the laws apply to 
the situation at han~ Cox, supra note 3 at 386. See also 
Kenneth Culp Davis, Discretionary Justice: A Preliminary In...; 
guiry p~ 15-21 (1969)& 

Breitel, "Controls in Criminal Law Enforcement", 27 University 
of Chicago Law Review 427 (1960). 

Comment, supra note 3 at 485. 
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FOOTNOTES 

7. Breite1, supra note 5 at lt29. Herbert Packer is similarly 
critical of discretion. He feels that flexibility of admin­
istration may be carried to the point of excessive lawless­
ness which is then justified in the name of discretion. The 
Limits of the ~imina1 Sanction, pp. 290-92 (1968). Arthur 
Rosett finds that although discretion may be used in order 

8. 

9. 

10. 

to individualize justice, it often mGlf become simply discrim­
inatory. "Discretion, Severity and Legality in Criminal 
Justice," lt6 S. California Law Review 12, 16-17 (1972). See 
also Wechsler, liThe Challenge of a Model Penal Code," 65 
Harvard Law Review 1097, 1102 (1962); Davis, supra note It 
at 222. 

r.ox., supra :[lote 3 at 383· 

Thomas" supra note 1 at 510. 

Bub any , supra note 2 at lt90. 

1 \' 

11. Davis, supra, note It at 51. Davis argues that discretion 
should be confined, structured, and checked. He first 
recommends that discretion be limited or confined by statu­
torial definition of the areas to which it applies. Second, 
Davis recommends that discretion be structured through the 
development of written policies guiding the prosecutor's 
exercise of discretion. Third, Davis argues that all decisions 
be recorded along with the reasons for '\'Thich they were made 
so that some rational and consistent check on the operation 
can be made through review processes. 

12. Cox, supra note 3 at 38lt. 



DECISION TO CHARGE 

Washington law states that "the prosecuting attorney shall 
.•. (p)rosecute all criminal ••. actions in which the state ... may 
be a party. 111 The discretion of the American prosecutor to de-
cide, however, 
by case law. 2 

when to or not to prosecute is clearly recognized 
The duty of the prosecutor, it is argued, is not 

only to secure convictions, but to see that justice is done. 3 

Even though a prosecutor may be sure he can successfully prosecute 
a defendant, he still might decline to charge the accused when 
he "believes that prosecution is not in the community's interest. lllt 

Professor Davis has suggested that "(p)erhaps nine-tenths of 
the abuses of the prosecuting p01.ver involve failure to prosecute. tt5 

5 

In recent years selective law enforcement has become a matter of 
increasing concern resulting in part from uncontrolled prosecutorial 
discretion. 6 The most dangerous power of the prosecutor, accord­
ing to one expert, is the possibility that he "will pick the 
people that he thinks he should get, rather than pick cases that 
neE~d to be prosecuted. ,,7 

Usually, the prosecutor bases his decision to prosecute on 
bot)1 subjective and objective factors. 8 Objective factors 
involve the question of whether there is enough evidence to 
convict the accused. 9 Subjective factors usually involve the 
question of whether or not justice will be served by his decision. 
It is this latter class of decision, in which the prosecutor 
purports to be rendering Hindi vidualized justice" 'I.vhich some 
find objectionable. IO 

The subjective factors which may affect a prosecutorts 
decision whether to charge an individual are generally based on 
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matters that are extraneous to the issue of convictability.ll 
For example, as a part of the "criminal justice community", the 
prosecutor may be sensitive to the pressures of police, courts 

6 

and the defense bar. 12 In addition to these factors, the prosecutor 
may be influenced by personal 
his personal trial record. 13 

considerations such as enhancing 
Along '.-lith others, these factors 

have given rise to several issues surrounding the desirability 
of prosecutionary discretion which will be discussed below. 

SELECTIVE ENFORCEMENT OF CERTAIN CRIMES 

It has been stated that "the prosecutor's own notions of 
what is and what is not good policy "may affect his decision whether 
to enforce a particular criminal statute,,,llt Regardless of a 
prosecutor's personal philosophy, however, it is generally recognized 
that resources are simply not adequate to fully enforce every 
penal law. 15 Often a desire to conserve the limited resources of 
the criminal justice system may force a prosecuting attorney not 
to charge an offender he otherwise would prosecute. According to 
one commentator, "what every prosecutor is practically required to 
do is select the cases for prosBcution and select those in which 
the offense is the most flagrant, the public harm the greatest, 
and the proof the most certain. 1I16 

The problem of limited resources is generally held to be 
aggravated by the so-called over-criminalization of behavior. 17 

There is some evidence that full enforcement of the law regardless 
of fiscal limitation is at times not consistent with legislative 
expectations. 18 In other situations, the attitude of the community 
has resulted in nonenforcement or partial enforcement of certain 
laws against particular persons. 19 The President's Commission on 
Law Enforcement and the Administration of Justice has listed, for 
example, eight categories of crimes which a prosecutor is not 
likely to prosecute. 20 According to one study, lithe worst abuses 
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of discretion occur in connection with those offenses that are 
just barely taken seriously, such as consensu a sex offenses. 1121 

The existence of antiquated laws, the general enforcem(mt 
of which a community would not tolerate,22 may lead to the exer­
cise of wide discretion. Such discretion may lead to selective 
enforceDlent of the law which~ upon its face, appears to be un­
fair or may even lead to complete nonenforcement of an offense. 
A refusal to prosecute may be construed either lias the most 
extreme exercise of prosecutorial discretion or as an abdication 
of discretion. It is also the ability to or not to prosecute 
which comes closest to establishing the prosecutor as an entirely 
independent organ of the govel'nment. fl23 

IIINDIVIDUALIZATION OF JUSTICE!! 

Often the prosecutor refuses to prosecute a defendant as 
to do so would cause undue harm to the offender.2~ Wayne LaFave 
states that 

Indi vidualized treatment of offenders., based upon the 
circumstances of the particular case, has long been 
recognized in sentencing, and it is argued that such 
individualized treatment is equally appropriate at the 
charging stage so as to relieve deserving defendants of 
even the stigma of prosecution. 25 

The prosecutor may, for instance, apply such factors as a sus­
pect's lIoccupation, prior record, and age; the appropriateness 
of applying the statutorily prescribed sanctions to him; his med­
ical, psychiatric, and family history; and the impact of criminal 
charges upon him or his familylt in deciding whether to charge a 
suspect. 26 Norman Abrams states that highly respected business­
men are often not charged with white collar crimes as criminal 
prosecution would do them more harm than gOOd. 27 Finally, pros­
ecutors are reluctant to prosecute defendants who are suspected 
of harmless, victimless crimes. 28 
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APPLICATION OF ALTERNATIVES TO PROSECUTION 

"DIVERSION PROGRAMS" 

Sometimes a prosecutor will not prosecute an individual 
if an effective enforcement alternative exists. 29 In some 
instances, alternatives to prosecution may accomplish the same 
objective as formal action30 or achieve the goal when actual 
prosecution would not. 3l Prosecutors have long exercised 
discretion to ha]t criminal prosecution by referring individuals 
to social services or other similar agencies. This use of pros­
ecutorial discretion has largely been without standards or artic­
ulated goals.32 The recent development of rehabilitation-oriented 
diversion programs is, in part, a "response to a recognized need 
that prosecutors often deal with offenders who need treatment or 
supervision for which criminal sanctions are inadequate.,,32 
However~ the use of these programs may be questioned in light of 
the findings made relating to the general effectiveness of the 
type of treatment upon criminal offenders. 34 Once again, applying 
the critique currently being applied to the exercise of judicial 
discretion, it may be argued that diversion into such programs 
should not be based on perceived treatment needs, but on the 
basis of a uniform standard related to the offense committed by 
the offender. 

"EXISTING CONTROLS IN DECISION TO CHARGE" 

IIAlthough the American criminal justice system has effective 
controls to ensure that the prosecuf.or does not abuse his power by 
prosecuting upon less than sufficient: evidence,tI he need not con­
tend with checks of comparable magnitude of other members of the 
criminal justice system when determining whether or not to charge 
an individual with a crime. 35 Some controls do exist, however, 
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which may be used in reversing charging decisions in certain in­
stances or in correcting certain cases of nonenforcement. 

Claims of discriminatory enforcement are seldom successful 
IIbecause the prosecutor I s decision is prosUIl1ed to be regular, 
improper prosecl1torial motives are difficult to prov0, and the 
defendant has the burden of showing that the reasons for not prose­
cuting are unrelated to a legitimate law enforcement pOlicy.36 

Defendants must show either systematic or intentional discTimina­
tion on the part of the prosecutor 37 or selectivity for reasons 
unacceptable to the courts. 38 As a result, prosecutorial decisions 
not to charge or to terminate proceedings are rarely reviewed by 
the courts. 39 Only with great difficulty, can a citizen succeed 
in having a court issue a writ of mandamus forcing a prosecutor 
to initiate a case. 40 However, Washington court rules do provide 
for a procedure where a private citizen can personally initiate 
criminal proceedings.4l The citizen also has the right to bring 
criminal prosecution against a pposecutor for nonfeasance, mis­
feasance, or malfeasance in office.42 Civil action for malicious 
prosecution,43 pr0ceedings for discharge by the legislature,44 
or recall by the voters45are other harsh but effective ~roceedings 
give citizens at least the opportunity to control abuses of 
prosecutorial discretion. 

"EXTENSION OF CURRENT CONTROLSII 

As noted abov~\ there are few restrictions affecting the 
prosecutorial charging decision. Many commentators contend that 
such discretion should be confined, structured, and checked,46 
so that none, if any, abuses occur in the application of the 
prosecutor's enforcement powers. 

The President's Commission on Law Enforcement and Administra­
tion of Justice identified three basic needs which must be met 

9 



10 

before the prosecutor's charging discretion becomes more structured. 
The Commission cited the need of the prosecutor for more information, 
the need for established standards and the need for established pro­
cedures. 47 These needs parallel the structuring and checking rec­
ommendations suggested by Professor Davis. 48 Davis believes that 
adoption of written guidelines or policies in the area of charging 
would structure the exercise of prosecutorial discretion. Such 
standards IIshould pertain to such matters as the circumstances 
that properly can be considered mitigating or aggravating or the 
kinds of offenses that should be most vigorous14 prosecuted in 
view of the community's law enforcement needs." 9 Recent studios 
show that at this time no established criteria with which to deter­
mine whether a case would be charged or dropped exist. 50 Immediate 
adoption and publication of standards is necessary in order to 
counteract the increasing public disillusionment with the criminal 
justice system stemming from the breakdown of the "illusion of 
equal and full enforcement.l1 51 

If the principle of guidelines is accepted~ it must then be 
determined how the standards should be implemented. For example, 
individual prosecutors might be encouraged or required by law to 
adopt standards or guidelines, or ~eneral standards applicable to 
all offices might be promulgated by the State Association of Pros­
ecuting Attorneys or by the Attorney General. 52 Similarly, the 
state legislature might wish to impose uniform standards through­
out the state. 

There have been various suggestions on what these standards 
should be. For example, Bubany and Skillern have proposed a 
tri-Ievel system of inquiry. First, factors touching on suspect's 
guilt are investigated. Second, variables showing whether the 
communi ty benefits to be derived from prosecution ar,s outweighed 
by its costs are examined. Finally, factors concerning the prob­
able effect of prosecution on the offender are explored.53 The 
third consideration, arguably, might be discouraged in order to 
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malntain consistency with the philosophy underlying determinate 
or uniform sentencing. Therefore, the prosecutor should be required 
to state more than that "insufficient evidence" precludes bringing 
of a particular prosecution. 54 Already, both the Idaho and Wiscon­
sin Legislatures have made some attempts at controlling prosecutor­
ial discretion by requiring the prosecutor to make a detailed 
written statement of the reasons for taking certain types of legal 
actions. 55 

Promulgation of standards does not, by itself, ensure com­
pliance by the prosecutor. 56 Prosecutorial decisions should always 
be reviewed by the prosecutors themselves. In addition, such 
decisions may be studied externally on an informal basis by citi­
zens groups or social scientists. Formalized review might be 
undertaken by the Attorney General. 57 Finally, some type of 
judicial review, analogous to that used to scrutinize the actions 
of administrative agencies, might be implemented. Bubany and 
Skillern state, for instance, that "decisions to prosecute would 
be subject to review, as they are to a limited extent now, at the 
behalf of the individual being prosecuted. With reference to 
decisions not to prosecute, citizens who feel aggrieved by the 
decision should also have limited judicial review. 1l58 Unfortunately, 
this risk could cause the criminal justice process to be slowed 
even further through excossive IIjUridicalization ll

•
59 
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FOOTNOTES: 

1. 

2. 

3. 

4. 

6. 

7· 
8. 

9· 

RCW 36.27.020(~). 

See, e.g., state v. Reid, 66 Wn.2d 243 (1965). "(A) prose­
cutor need not prosecute all possible violators of the law 
in order for a statute to be constitutional" state v. Nixon, 
10 Wn. App. 355, 358 (1973). The prosecutor can, in addition, 
choose whether or not to file in justice court or superior 
court (State v. Kanistenaux, 68 Wn.2d 652 (1966»; whether 
or not to charge an individual 'wi th being an habitual crimin­
al (State v. Tatum, 71 Wn.2d 576 (1963»; or whether to seek 
an added deadly weapons penalty (State v. Thorton, 9 Wn. App. 
699 (1973». See also United States v .. Cox, 342 F.2d 167, 
171 (5th Cir~), cert~denied, 381 U.S. 926 (1965). Powell v. 
Katzenback, 359 F.2d 234 (DC Cir. 1965), cert.denied, 384 
U.S. 906 (1966)~ reh. denied, 38~ U.S. 967 (1968). 

Comment, IIProsecutorial Discretion - A Re-evaluation of the 
Prosecutor's Unbridled Discretion and its Potential for Abuse," 
21 De Paul Law Review 485, Lr98 (1971). 

Frank Miller, Prosecution: The Decision to Charge a Suspec~ 
1<lith a Crime P.28 (1969). Niller pOints out that full enforce­
ment of all technical violations would subject prar-tica1ly 
every number of SOCiety to some form of penal sanction and 
that "no one has seriously suggested that full enforcement 
in that sense would be desirable, much less tolerable." Id. 
at 163. 

Kenneth Culp DaVis, Discretionary Justice - A Preliminar:y 
Inquiry, P. 191 n.2 (1969). 

Miller, supra note 4 at 171. 

Comment, supra note 3 at 501. 

Id.at ~92. Another commentator distinguishes between so 
called Ilpractical factors" including the prosecutor's belief 
in the guilt of a subject and the likelihood of a conviction 
1vi th considerat5.0ns specifically linked to particular offense 
categories. Abrams, "Internal Policy: Guiding the Exercise of 
Prosecutorial Discretion", 19 UCLA Law Revievr 1, 11 (1972). 

See, e.g., Comment, supra note 3 at 49'3; The President's 
Commission on Law Enforcement and Administration of Justice, 
Task Force Report: The Courts, P. 5 (1967); Donald Newman 
Conviction: The Deternlination of Guilt or Innocence Without 
Trial, P. 68 (1966). According to one former federal prosecutor 
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13 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

the first and most basic standard followed in determining 
whether to prosecute an individual was the prosecutor's 
view of the accused's guilt of the crime to be charged. 
Kapla.n, liThe Prosecutorial Discretion - A Comment,tI flO North­
western Law Review 174, 178 (1965). According to this same 
individual, the second major question is whether in light 
of the habits of the judges and juries in the area, the case 
could be expected to result in a conviction. ld. at 180. 
1l0ften the complainant is as IIguiltytl as the suspect in 
contributing to the dispute ... ln such cases, conviction 
would be improbable because of judge and jury reactions to 
comnlainants who are as guilty as defendants." Miller, sUHra 
note 4 at 267. 

Bubany and Skillern, IITaming the Dragon: An Administrative 
Law For Prosecutorial Decision Making,1l 13 American Criminal 
Law Review 473, 478 (1976). See also LaFave, liThe Prosecutor1s 
Discretion in the United States, 18 American Journal of Com­
parative Law 532, 534 (1970). 

See generally Bubany, supra note 10 at 479. Objective and 
subjective concerns may, of course, sometimes merge in the 
actual decision making process. Statutory rape may not be 
charged in order to conserve scarce resources and protect 
the reputation of the accused as well as on the grounds that 
a jury would not convict on such a charge. 

Rpe, e. g., Neubauer, Criminal Justice in Middle J\merica P. 120 
(.1..974). , lIAl though their effect cannot be measured precisely, 
the news media, judges, attorneys, other officials in the system, 
private individuals, and public interest groups contribute, to 
some degree, in shaping prosecutoria1 decision making. II 
Bub any , supra note 10 at 488. See also Comment, sUHra note 3 
at 4-97; Cox, lIProsecutorial Discretion: An Overview," 13 
American Criminal Law Review 383, 412 (1976). 

See, e.g., Kaplan, sUHra note 9 at 181; Comment, supra note 3 
at 496. Related to this factor, the prosecutor may be concerned 
over the possibility that too many acquittals may undermine 
the functioning of his office. Miller, sUHra note ~ at 161. 

Abrams, supra note 8 at 17. 

See, e. g., Miller" sUHra note 4 at 159; Cox, supra note 12 
at 414. 

Jackson, liThe Federal Prosecutor", 31 J. Crim. L.C. and P.B. 
3, 5 (1940). 
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17. "Criminal law tends to be overburdened with a broad range 
of sanctioned behavior. Some behaviors included within the 
category of overcriminalization - gambling, drug use, prosti­
tution and other sexual behavior - represent crimes in that 
group sometimes referred to as victimless or complaintless 
crime." Cox, ,supra note 12 at 387. See also, Breitel, 
HControls in Criminal Law EnfOrcement," 27 University of 
Chicago Law Review 427, It29 (1960). According to Wayne 
LaFave, the criminal code has become Hsociety's trash bin." 
"The Prosecutor's Discretion in the United States," 13 
American Joy:rnal of Compar2 .. tiye L.aJL 532, 533 (1970). 

18. Miller, supra note It at 161-2. 

19. Id. at 183. Miller states that there are certain unpopular 
laws which are not enforced unless the facts present in 
extreme case or there is strong community pressure. II Immed­
iately of course, the question must be raised, IIv1hich 
community?!! Abrams, supra note 8 at 15. It may be argued 
that there is a rural obligation to prosecute regardless 
of public opinion. See, e.g., Brown v. State 5 177 Md. 321, 
332, 9 A. 2d 209, 214 (1939) (Laws enacted by the legislature 
in the public interest must be enforced.) 

20. According to the Commission, the following are offenses not 
likely to be prosecuted: 

(1) 
(2) 

(3) 
(It) 
( 5) 
(6) 

(7) 

(8) 

domestic disturbances; 
assaults and petty thefts in which the victim and 
offender are in a family or social relationship; 
statutory rape when both the boy and girl are young; 
first offense car thefts, the "joyride"; 
checks drawn upon insufficient funds; 
first offense shoplifting, particularly where 
restitution is made; 
where the criminal acts involve offenders suffer-
ing from emotional disorders short of legal insanity; 
cases involving annoying or offensive behavior 
other than a dangerous or serious crime, e.g., 
drunkenness, disorderly conduct, minor assault, 
vagrancy, and petty theft. 

The President's Commission on Law Enforcement and the Adminis­
tration of Justice, Task Force Report: The Courts, P. 5 (1967). 
See also ALrams, supra note 8 at 12-13. 

21. Herbert Packer, The Limits of the Criminal Sanction, pp. 290-1 
(1968). 
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22. Some laws are written to satisfy the desire of a community 

15 

to express lIa high moral purpose" through its lawmaking 
function, although this idealism may not include any real 
expectation of hope that the laws will be enforced with any 
great enthusiasm. Kenneth Culp DaVis, Discretionary Justice -
A Preliminar¥ Inquiry, pp. 165 (1969). 

23. Abrams" supra note 8 at 13-1lt. 

24. LaFave, supra note 17 at 53lt-5; Miller, supra note It at 
Ch. 11. 

25. LaFave, supra note 17 at 53lt. 

26. Thomas and Fitch, IIProsecutorial Decision", 13 American 
Criminal Law Review 506, 514 n. 32 (1976). See also National 
Advisory Commission on Criminal Justice Standards and Goals, 
Courts, pp 20-22 (1973); The President's Commission on Law 
Enforcement and Administration of Justice, The Courts, p. 5 
(1967); Abrams, supra, note 8 at 11; Rabin, "Agency Criminal 
Referrals in the Federal System: An Empirical Study of Pros­
ecutorial Discretion,f1 2lt Stanford Law Review 1036, 1056-61 
(1972); Note, IfProsecutorial Discretion - ARe-evaluation 
of the Prosecutor's Unbridled Discretion and Its Potential 
for Abuse", 21 De Paul Law Review lt85, lt93 (1972); American 
Bar Association Project on Standards for Criminal Justice, 
Standards Relating to the Prosecution Function, §3.8~ §3.9(b) 
(iii) (1971); Kaplan, supr~note 9 at 190-91. According to 
Arnold Enker, the conviction label' f1 becomes a weapon in the 
hands of the prosecutor to be applied in his uncontrolled 
discretion against those whome he judges to be dangerous." 
Perspectives on Plea Bargaining", in The President's Commission 
on Law Enforcement and Administration of Justice," Task Force 
Report: The Courts, p. 109 (1967). 

27. Abrams, supra note 8 at 12. See also Miller, supra note It 
at 279. 

28. Miller cites a case where a prosecutor refused to charge 
felonies of illegal occupation and permitting gaming equipment 
on the premises "because of the caliber of the men included 11 , 

Miller, supra note l.j. at 209. 

~9. Abrams, supra note 8 at 16. In some Situations, the applica­
tion of alternatives to prosecution may effect a cost savings. 
Miller, supra note It at 213-4. There-iS a feeling in some 
cases that alternatives to prosecution may be p,referable in 
terms of ach1.eving treatment objectives. Id.. See also Donald 
Newman, Conviction: The Determination of Guilt or Innocence 
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Without Trial, p. 388 (1966). 

30. See, e.g., Miller, supra note 4 at 6. Miller cites as 
examples an advisory discussion with the prosecutor in order 
to compel heads of families to support their families or to 
force individuals to make good on bad checks. 

31. In some cases, the potential sentences are so light that 
violators are not deterred from returning to the same type 
of illegal conduct. Rather than prosecuting an individual, 
then, a house of prostitution might be padlocked under the 
nuisance laws (ll. at 243) or ~J. vehicle used for an illegal 
activity might be confiscated (Id. at 241-2). 

32. Comment, "Pre-Trial Diversion: The Threat of Expanding 
Social Control," 10 Harvard Civil Rights - Civil Liberties 
Law Review 180, 183 (1975). 
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33. Cox, suprq, note 12 at 432. These types of treatment oriented 
programs may be distinguished from several reviewed by Thomas 
and Fitch in a recent article. They reviewed a program which 
resolved family disputes and minor property crimes at an 
informal hearing, a "night prosecutor program lJ , conducted 
by law students in cases involving inter-personal disputes 
and bad checks. Another program involved a Community Dispute 
Settlement Center where a professional arbitrator settles 
disputes in such cases as landlord-tenant matters and consumer 
complaints. IIProsecutorial Decision Making,1I 13 American 
Criminal Law Review 506, 536-7 (1976). The newer rehabili­
tation-oriented pretrial diversion programs typinally offer 
counseling and employment services. Id. at 537. 

3lt. See, e.g., Martinson, "What Works? Questions and Answers 
About Prison Reform," Public Interest, pp. 22, lt9 (Spring 
'1974). Arthur Rosett points out, further, that there is 
little in the experience or training of a prosecutor to make 
him capable of determining what type of help offenders need. 
"The Negotiated Guilty Plea, "423 The Annals of the American 
Academy 70, 78 (1969). 

35. LaFave, "The Prosecutor's Discretion in the United States,1I 
13 American Journal of Comparative Law 532, 538 (1970). 
Generally, the prosecutor is controlled only by his Hoath of 
office, the canon of ethics for la~fers, and his personal 
ethical and moral convictions 11 Comment , "Prosecutorial 
Discretion - A Re-evaluation of the Prosecutor's Unbridled 
Discretion and its Potential for Abuse!', 21 Dc Paul Law Review 
485, 498 (1971). 

36. Bubany, supra note 10 at 503. 
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37. See, e.g., Edelman v. California, 344 u.s. 357, 359 (1953). 
State v. Nixon, 10 Wn. App. 355, 360 (1973). 

17 

38. Oyler v. Boles, 368 U.D. ~~8, ~56 (1962) (prosecutions based 
deliberately upon standard such as race are unconstitutional); 
Dixon v. District of Columbia, 349 F.2d 966, 968 (D.C. Cir. 
1968 (prosecution instituted for purpose of pressuring defendant 
to drop charges against certain police officers found unaccept­
able.) 

39. See, e.g., Inmates of Attica Correctional Facilit v. Rocke­
feller, ~77 F.2d 375 2nd Cir. 1973 ; United States.v. Cox, 
342 F.2d 167 (5th Cir.), cert. denied, 381 U.S. 935 (19655. 
One court in a time of widespread lawlessness allowed the 
prosecutor to pick out certain laws which he would not enforce 
generally. state ex reI. Bourg v. Marrero, 132 La. 109, 140-141, 
61 So. 136, l46-1~7 (1913). In Washington, a filed complaint 
or information may not be dismissed except by leave of the 
court. CrR 8.3(a). The extent to which a court might scurtin­
ize this decision is unclear. See United states v. Cowan; 
52~ F.2d 504 (5th Cir. 1975). 

~o. See, e.g., Bub any , supra note 10 at 485 n. L3; Comment, 
supra, note 3 at 513. Generally, mandamus may be used to 
compel the exercise of a discretionary power but not the 
method in which an officer exercises that discretion. 

41. JCrR 2.01. The rule is silent, however, on the mechanism 
to be used in prosecuting the complaint. 

~2. Miller, supra note ~ at 298-99. Such an action may be taken 
IIwith the expectation that conviction will carry automatic 
ouster as a sanction or will provide a basis for initiating 
a separate ouster suit." 

~3. Comment, supra note 3 at 503. 

~4. Wash. Const., Article 4, §9. 

45. Wash. Const., Article 1, §33 (Amend 8) 

46. See Kenneth Davis, Discretionary Justice: A Preliminary 
Inquiry (1969). Commentators argue that prosecutors' 
offices should be viewed as administrative agencies and 
held similarly accountable. See, e.g., Id. and Bubany, 
supra note 10 at 480-1. 
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48. 

The President's Commission on Law Enforcement and Administra­
tion of Justice, The Challenge of Crime in a Free Society, 
pp. 133-34 (1967). 

The statutory framf.mork for the prosecutor is confined to 
the criminal code. While the newly enacted code has decrim­
inalized certain acts, some victimless crimes such as prosti­
tution and drug use continue to be subject to prosecution. 

49. CommisSion, supra note 48 at 134. 

50. Cox, supra note 12 at 412 n. 151. 

51. Bub any , sunra note 10 at 498. According to Sara Cox, 
"policies should be public and open to comment, so that 
the public knows what to expect from the prosecutor and 
so that the prosecutor's policies are subject to public 
criticism." Cox, supra note 12 at 393. It is argued, 
however, that publication of policies may invite litigation 
and impair the deterrent effect of the criminal law. Thomas, 
supra note 26 at 524-26. Guidelines might be adopted 
establishing the types of cases which may be considered for 
diversion programs. Bub any , supra note 10 at 501. Several 
commentators have suggested that a "precharge conference" 
might be used to discuss the appropriateness of a diversion 
program for a particular suspect (See, e.g., LaFave, supra 
note 36 at 538; Cox, supra note 12 at 7-8). 

52. The Attorney General could propogate these standards only 
if his authority was expanded under RCW 43.10.030(4). 

53. The authors set forth the standards in detail as follows: 

"The basic standard should be whether in the prosecutor's 
judgment: (1) a crime has been committed; (2) the perpetrator 
can be identified; and (3) sufficient evidence exists to 
support a verdict of guilty. 

A second order of inquiry should address the question of 
whether the benefits to be derived from prosecution or other 
action are outweight by its costs. Matters pertinent to this 
determination include: (1) the extent of the harm caused by 
the offense (2) possible improper motives of a complainant; 
(3) reluctance of the victim to testify; (4) effect of non­
enforcement upon the community's sense of security and con­
fidence in the criminal justice system; (5) the direct cost 
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54-. 

55. 

of prosecution in terms of prosecutorial time, court time, 
and similar factors; (6) prolonged nonenforcement of the 
statute on which the charge is based; (7) the avmlability 
and likelihood of prosecution and conviction by another jur­
isdiction; (8) any assistance by the accused in the apprehen­
sion or conviction of other offenders, in the prevention of 
offenses by others, in the reduction of the impaet of offenses 
committed by himself or others upon victims, and in engaging 
any other socially beneficial activity that might be encouraged 
in others by not prosecuting the offender; and (9) the effect 
of nonenforcement on police department morale. 

A third level of consideration is the probable effect of pros­
ecution on the offender. Relevant factors which here tend to 
individualize disposition of cases include: (1) the impact of 
further proceedings on the accused and those close to him, 
especially the likelihood and severity of financial hardship 
or disruption of family life; (2) the effect of further pro­
ceedings in preventing future offenses by the offender in light 
of his commitment to criminal activity as a way of life; (3) 
the disparity of the authorized punishment in relation to the 
particular offense or offender; (4-) the seriousness of his past 
criminal activity which he might reasonably be expected to con­
tinue; (5) the possibility that further proceedings might tend 
to create or reinforce commitment on the part of the accused to 
criminal activity as a way of life; and (6) the availability 
of programs as diversion or sentencing alternatives that may 
reduce the likelihood of future criminal activity.1! 

Bub any , supra note 10 at 4-97. For other standards see the 
American Bar Association Project on Standards for Criminal 
Justice, Standards Relating to the Prosecutorial FunctiQQ, Standard 
3.9; standards suggested by the President's Commission on 
Law Enforcement and the Administration of Justice in Comment, 
supra note 3 at 492. 

Such a notation IIhas become a shorthand way of saying that 
one or both of two conclusions has been reached: (1) the 
evidence is insufficient to prove guilt (or to assure con­
viction); or (2) prosecution is otherwise undesirable" 
Miller, supra note. 4 at 155. 

Idaho law states that: 

"It shall be the duty of' the prosecuting attorney to inquire 
into and make full examination of'all the facts and circum­
stances connected with any case 01" preliminary examination, 
as provided. by law, touching the commission of any offense 
wherein the offender shall be committed to jailor become 
recognized or held to bail and if the prosecuting attorney 
shall determine in any case that an information ought not to 
be filed, he shall •.. file with the clerk of the court a 
statement in writing containing his reasons in fact and in law 



Footnotes 
Page 9 20 

•••• The court may examine said statement and the evidence, and 
if the court shall not be satisfied with such statement, the 
prosecuting attorney shall be directed by the court to file 
the proper information and bring the case to trial. 1I Idah,o 
Code section 19-1306; nearly identical is Mich. state. 
§28·981. 

Wjsconsin law requires reporting of the use of illegal 
gambling devices by taverns or similar establishments and 
pro1:rides that 

"Within 10 days after any report the district attorney 
shall institute a proceeding (to revoke the liquor license) 
or shall within suc~time report to the attorney general 
the reasons why such a proceeding has not been instituted. 
The attorney general may direct the Department of tTustice 
or the district attorney to institute such proceeding within 
a reasonable time. 1I Wisc. state. Ann. §176.90(2). 

Interpreting this statute, the Wisconsin Supreme Court stated 
that there was "no basis for holding that (the prosecutor's) 
duties in representing the state are not subordinate to 
legislative direction as to the cases in which he shall pro­
ceed n (State v. Coubal, 248 Wis. 2lt7, 21 N.vl.2d 381 (19)+6). 

56. According to Davis, "The plain fact is that more than nine­
tenths of local prosecutors' decisions are supervised or 
reviewed by no one", Davis, sUJra note 22 at 208. 

57. Prosecutors are now required by law to file annual reports 
summarizing their activities. RCW 36.27.020. "This is 
apparently not done consistently, and in any event the data 
is of limited utilityl1 Steve Rosen, Prosecutorial Discretion, 
19 (Staff Draft, Law and Justice Planning Office, August 18, 
1976). 

58. The pri va te complainant, h01tleVer, would have to exhaust 
administrative procedures established by the prosecutor's 
office before seeking judicial help. Bub any , supra note 
10 at 504. 

"The court would consider whether the prosecutor's decision 
was in fact based on the standards and policies of the office 
or was motiviated by extraneous factors. Normally, the 
court would not review the merits of the prosecutor's policy. 
Only in eases of the patent and complete absence of a relation­
ship between a prosecutorial standard and a legitimate law 
enforcement objective would a court be authorized to invalidate 
the standard itself. 1, IQ". 

See also DaviS, supra note 22. 
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59. The now formalized decision making process might be IImoved 
back to an earlier stage where it can again be conducted 
wi th informality and flexibility and therefore 'vi th greater 
discretion." Cox, supra note 12 at 402. Norm Abrams would 
allow individuals to challenge in court prosecutorial policy 
or a failure by the prosecutor to formulate policy. Judicial 
review in such instances does not IIpose a serious clogging 
dangerll. Abrams, supra note 8 at 52. The existence of a 
broader form of judicial review such as allowing a defendant 
to challenge policy as applied to himself might llinfluence 
the form and content of policy and not in a particular salu­
tory manner". The prosecutor might i.n anticipating such 
review, resort to the use of broad terminology plus residual 
catch-all phrases in formulating policy. Id. at 42. 

21 
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Plea Bargaining 

INTRODUCTION 

Plea bargaining is def:i,ned as lithe exchange of prosecutorial and judicial 
concessions for pleas of guilty".1 A defendant, in other words, may expect to 
obtain a reduced punishment for his crimin.;.\l acts when he pleads guilty.2 "Few 
practices in the system of criminal justice create a greater sense of unease 
and suspicion than the negotiated plea".3 According to one commentator, the 
trial prosecutor I s "uncheclted discretion" is perhaps the :nost undesirable fea­
ture of the plea bargaining process. 4 This paper '\;7ill r, 'iet'l the problems which 
allegedly stem from this practice. First, however, plea bargaining and its 
underlying purposes will be reviewed. 

EXTENT OF PLEA BARGAI~ 

After a decision is made by a prosecutor to prosecute an individual, it is 
estimated that as many as 90 percent of all his convictions are obtained through 
guilty pleas. S A significant but undetermined number of these pleas are "bar­
gained" or "negotiated".6 The percentage of negotiated pleas range greatly 
between different prosecutors' offices. 7 Twenty-one prosecutors responding to 
an Office of Program Research survey revealed that disparity does exist between 
jurisdictions. In seven counties over 80 percent of the guilty pleas were 
"bargainedfl

, in five counties between 60 and 80 percent of the guilty pleas 
were "har.gained", while in seven and two other counties the percentages were 
fifty .and less than twenty-five percent respectively. In general, the types of 
concessions offered defendants in exchange for the guilty plea covered a broad 
spectrum. Most common are smaller sentence recommendations, charging a lesser 
included offense and the dismissal of charges for an indictment or information. 8 
The extent to which each concession is offered may depend upon the sentencing 
discretion allowed judges in a particular jurisdiction. "Where the judge I s power 
is severely limited by high legislative minimum sentences, fixed maximum sentences, 
or frequent absence of probation as a sentencing alternative, meaningful conces­
sions are possible only through charge reduction".9 As a result of plea bar­
gaining with a prosecutor> a defendant may be convicted of a crime which carries 
a lower statutory maximum penalty than for the offense actually committed; may 
avoid a statutory bar to parole or probation; or may avoid a repugnant conviction 
label, such as being found gUilty of a sex offense. IO To counteract these give­
aways, a prosecutor will often charge the defendant for the highest crime that 
the evidence could possibly support while knowing that the offense for which he 
can realistically expect conviction is a IIlesser included offense".ll 

Plea bargaining may occur at any time, but separately it takes place after 
the filing of formal charges by the prosecutor.12 Generally, judges do not take 
part in the actual bargaining process since their role is generally limited to 
accepting and validating the terms of the bargain. 13 But often judges playa 
central role in the bargaining process. 14 For example, a defendant may accept a 
tacit bargain by pleading guilty when a court has an established practice of 
showing leniency to defendants who do not demand trials. lS 
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1. Alschuler, "The Prosecutor's Role in Plea Bargain:i.ng", 36 Unviersity of 
Chicago Law Review 50 (1968). Such a plea is a formal admission of guilt 
in which the defendant acknowledges full responsiblity for all of the legal 
consequences and consents to whatever judgment and sentence the court may 
legally impose. The United States Supreme Court appears to be moving "towards 
the goal of insulating all guilty pleas from subsequent attack no matter what 
unconstitutional action of government may be induced a particular plea." MCMann 
v Richardson, 397 u.s. 759, 775 (1970)(Brennan, J., dissenting). 

2. Whether this results from the defendant "show of contrition, or from the more 
prosaic saving of state time and money "is by definition unimportant; lithe 
fact that he is perceived to receive a reward is the key point" Heumann. 
"A Note on Plea Bargaining and Case Pressure" 8 ,La'!>1 and Society Review 515, 
525 (1975). See also Comment, "The Plea Bargain in Historical Perspective", 
23 B: .. ffalo LaW' Review 499 (1974). 

3. The President's Commission on Law Enforcement and the Administration of 
Justice, Task Force Report! The Courts, p. 9 (1967). According to one 
account, pleas of guilty were actively discouraged by English and American 
courts "during most of the history of the common law" and "as r~cently as 
the 1920' s the legal profession was largely united in .its opposition to 
plea bargaining". Alschuler, supra note 1 at 50-51. Other commentators 
have shown the "bargain" to be a phenomenon with more distant antecedents. 
See, e.g., Comment, supra note 2 at 500; Heumann, supra note 2 at 524. 

4. White, If A Proposal for Reform of the Plea Bargaining Process tr , 119 University 
of Pennsylvania Law Review 439, 449 (1971). 

5. See, e.g., The President's Commission on Law Enforcement and the Administration 
of Justice, Task Force Report: The Courts, p.4 (1967). According to Donald 
Newman, 70 to 85 percent of all felony convictions and over 90 percent of all 

. criminal convictions are based on guilty pleas. Newman, Conviction: The 
Determination of Guilty of Innocence Without Trj~, p. 3 n.l. (1966). See also 
American Bar Association Proj ect ;In Minimum StaI:\dards for Criminal Justice, 
Standards Relating to Pleas of Guilty, p. 1-2 (Tent. Draft 1967); Thomas, "Plea 
Bargaining: The Clash Between Theory and Practice", 20 Loyola. Law Review 303 
(1974); National Advisory Commission of Criminal. Justice Standards and Goals, 
The Courts, pp. 42-43 (1973). Twenty-one Washir.Lgton prosecutors responding to 
an Office of Program Research Survey revealed that the total number of guilty 
pleas ranged fro~ 55 to 95 percent of all pleas entered with fourteen of 
twenty-one prosecutors stating that at least 77 percent of all pleas were 
guilty ones. 

6. See, e.g., La Fave, liThe Prosecutorrs Discretion in the United State", 13 
American Journal of Comprative Law 532, 539 (1970). Dean~ liThe Illegitimacy 
of Plea Bargaining", 38 Federal Probation 18, 19 (Sept. 1974); A1schuler~ 
supra note 2 at 50. Some prosecutors object to the term "bargainedlt plea. 
According to the Skagit County Prosecutor, only 20 percent of the pleas in 
his county are truly bargained although "more than ninety percent of the 
defendants know what recommendation the state ~qil1 make if they plead gu~lty", 
letter from Pat McMullen to Bob Naon dated, July 20, 1976.. "We tell them. 
what we'll do but 'We don't make any effort in order to obtain a plea of' 
gUilty", letter to Bob Naonfrom Michael Redman, Prosecutor, San Juan County. 
In a survey of Washington's Superior Courts' caseload reports for May 1976, 63 
percent of all criminal cases disposed of were concluded through guilty pleas. 
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7. The University of Pennsylvania La~y Review surveyed prosecutors I office in 43 
states and the percentage of negotiated pleas ranged from less than 10 percent 
to more than 70 percent. Note, "Guilty Plea Bargaining: Compromises by 
Prosecutors to S~cure Guilty Pleas, 112 University of Pennsylvania Law Review 
865, 896-99 (1964). Similarly, the number of guilty pleas may vary between 
jurisdictions. One study found that the average trials to total dispositions 
ratio for felony cases from 1965-69 in l<fngs County, Brooklyn, was 300/3000, 
or 10 percent; in Detroit, 900/9200, or 9.8 percent; in Harris County, Houston, 
360/6260, or 5.8 percent; in Cook County, Chicago, 900/4500, or 20 percent. 
:f.fcIntyre and Lippman, "Prosecutors and Early Disposition of Felony Cases", 
56 American Bar Association Journal 1154, 1156-57 (1970). However, some 
figures may~~isleading. For example, in Philadelphia only about one­
fourth of the defendants convicted of a crime plead guilty. Alschuler, supra 
note 1 at 61. Hauy cases recorded there as "vlaivers" (trials before a judge 
'without a jury) can be more accurately "characterized as slow' pleas of 
gU:Uty". The defendant v s counsel "facilitates the presentation of evidence 
and implicitly or explicitly admits that the defendant is guilty of some 
offense, but does not enter a fom.al plea". White" supra note 4 at 1~41-2. 
See also Rotenberg, "The Progress of Plea Bargaining: The ABA Standards 
and Beyond", 8 .~onn. L. Rev. 44, t}9 (1975). 

8. See, e.g., Comment, "Plea Dargaining in Washington"', 6 Gonzaga Law Review 
269, 283 (1971); Note, supra note 7 at 866. In the University of Pennsylvania 
study, of those prosecutors who acknoledged that they made plea agreements, 
54.5 percent said that they made sentence recommendations, 95.5 percent said 
they accepted lesser pl.eas, and 81.7 percent said they would seek dismissal 
of other counts or other indictments. lao at 898. The prosecutor can grant 
numerous other favors to a defendant pleading guilty. lIe may, for instance, 
promise not to prosecute the defendant's friends or relations or may see 
to it that the defendant :i.8 sent to a particular prison or tried before a 
particular judge. He may present the defendant in a favortIble light to the 
judge at sentencing without necessarily making a specific sentence promise. 
If the defendant is on parole he may consent to ~vithhold a recommendation 
for parole revocation in return for a guilty plea. Finally, he can drop one 
or more cases filed against anyone defendant and prosecute less than the 
full number or drop subsidiary charges which might be brought against the 
defendant. See J e.g., Parker l "Pl.ea .FIargainingll

, 1 American Journal of 
Criminal Law 187, 192 (1972); Donald Newman, Conviction: The Determination 
of Guilt or Innocence Without Trial, pp. 94-5 (1966). Cox, "prosecutorial 
Discretion: An Overview", 13 American Criminal Law Review 383, 426 (1976). 

9. ABA Project on Hinimum Standards for Criminal Justice, Standards Relating to 
Pleas of Guiltl~ p. 66 (Tent. Draft 1967). See also Newman, supra note 5 at chs. 
2 and 6; Note, liThe Unconstitutionality of Plea Bargaining", 83 Harvard Law 
Review 1387,1389-90 (1970). In jurisdictions where the judge maintains 
broad sentencing discretion, the defendant may plead "on the nose" to the 
original c'harge in ('~cchange for the prosecutors promise to seek sentence 
leniency. Sae~ e.g., LaFave, p'upra note 6 at 540-1. Of twenty Washington 
Prosecutors responding, sixteen stated they offered senten~e recommendations, 
fourteen said they al1ot~"ed a defendant to plead guilty to a lesser included 
offense and eighteen reported that they dismissed counts. 
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10. LaFave, supr-a note 6 at 539-40. Some benefits received by the convicted 
defendant may be illusory. The reduction of the number of counts may bring 
no benefit as the imposition of consecutive sentences rarely occurs. See, 
e.g., I~: at 54. Comment, supra note 8 at 188-9. Pleading "on the nose ll 

may handicap the defendant by placing on the record--for consideration by a 
parole board--the offense of which he was actually guilty. See, e.g., Parker, 
supra note 8 at 188-9. 

11. See, e.g. s Dean~ "The I1legiUmacy of Plea Bargaining", 38 Federal Probation 
18, 20 (Sept. 1974); Note, "Restructuring the Plea Bargain, 82 Yale Law Journal 
286, 293-4 (1972)". Overcharging can be either "horizontal"--mking out as -
many offlanses as possible from a single criminal transaction--or "verticalli-­
charging a single offense at a higher level than the circumstances seem to 
dictate"., Alschuler, supra note 1 at 85-6. 

12. Common it; the practice of negotiations betvTeen the defense. and the. prosecutoz 
after arrest but before assignment, after assignment but before trial, or 
during trial. Dean, supra note 11 at 19. "Rarely the police 'promise' a 
defendant (leniency) if he 'cooperates' and pleads guilty". Newman, supra 
note 8 at 91. Appointment of counsel may to a great extent determine when 
bargaining will occur. See, e.g., Frank Miller, Prosecution: The Decision 
to Charge a Suspect With a C~ 193 (1969). See generally Newman, supra 
note 8 at: 79-92. 

13. See, e.g., LaFave, supra note 6 at 540; Note, supra note 7 at 867-8. 

14. See e.g.; Newman, supra note 8 at 92. 

15. See, e.g., Parker, supra note 8 at 191-2; White, supra note 5 at 449; Note, 
"'.the Elimination of Plea Bargaining in Black Hawk County: A Case Study", 
60 Iowa I,aw Review 1053, 1064 (1975). 
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RATIONALE OF PLEA BARGAINING 

"Administrative Concerns" 

The institution of plea bargaining is believed by many to be "indispensable 
to the efficient administration of justice".l Its primary justification is some­
times stated to be "nothing less than the maintenance of the criminal justice 
System.".2 Because the contemporary criminal justice system I1 suffers from a cri­
tical lack of resources", plea bargaining has been adopted as the way to dispose 
of the maximum number of cases at a minimum cost. 3 "Despite efforts to decrim­
inalize certain behavior and to streamline criminal trial procedures, large case­
loads will continue to generate demand for plea bargaining". 4 The "hard facts 
are that in many localities, probably inc:luding all urban centers, the whol~ 
administration of criminal justice would grind to a halt" absent the disposition 
of cases through the guilty plea. 5 Several commentators have noted that the 
criminal justice system has become a complex bureaucracy preoccupied with its 
Hcapacity to apprehend, try, convict and dispose of a high proportion of criminal 
offenders whose offenses become known". 6 Without plea bargaining the number of 
persons who could be processed chrough the present system would decrease consid­
erably according to many observers of the system. 7 

In 1975 there were 116,690 suits filed with Washington's superior courts. 
Each of the one hundred superior court judges averaged 1,167 filings for that 
year. Fortunately, most suits which are filed are settled out of court so that 
most filings do not result in trials. Thus, the average superior court judge 
heard 97 trials in 1975. 8 Just how busy 97 trials a year keeps a judge is lcnown 
only to the judge but by looking at the increasing or decreasing nature of a 
court's case backlog one can determine just how efficiently the courts are keeping 
up with their workloads. Backlog can be determined by looking at the disposition! 
filing ratio of cases. The disposition/filing ratio is obtained by dividing the 
number of cases disposed by the num~~'r of new cases filed during a given period 
of time. If the ratio obtained is greater than 1.0, cases are being disposed 
of faster than they are filed and the backlog is being reduced. If the ratio 
is less than 1.0, cases are entering the court faster than they are disposed of 
and the backlog is increasing. The disposition/filing ratio for civil cases 
in 1975 was .89 meaning that the backlog increased by about 10 percent for the 
year for civil cases. The disposition/filing ratio for criminal cases was 1.02 
meaning that the backlog of criminal cases during 1975 decreased slightly, 
but basically remained the same. Thet:efore 3 the overall ba.cklog of both civil 
and criminal cases increased by slightly less than 10 percent for 1975.9 

The workload of each superior court judge depends upon the county he ser.ves. 
Judges in the urbanized counties tend to have a greater workload than those in 
the rural. counties. Therefore, the backlogs of some superior courts are in­
creasing at a much faster rate than 10 percent per year average which in itself 
is an indicator that the ability of our superior courts, especially those in 
populated areas, is not great enough to keep pace with the demands placed upon 
them by our society. All these statistics clearly poj~t to the conclusion that 
if the workloads in superior courts steadily increase at the present rate, and 
the present structure of the superior courts' resources remain the same, it will 
not take long until most if not all of the courts will be far too overtaxed to 
take on any sudden increase in litigation w'hether :i.t comes from the abolition 
of plea bargaining or any other source.lO 
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It has been argued that it is an oversimplification to tie the use of the 
plea bargain solely to the problem of large court caseloads.ll Some crowded 
courts appear to be able to deal with their caseloads without great reliance upon 
plea bargaining,12 while many courts, relatively free of case pressure. have 
relied on guilty pleas to a great extent.l3 The prosecutor of Maricopa County, 
Arizona, has recently eliminated plea bargaining for a number of felonies with­
out congesting the courts in that jurisidiction. l4 In Black fmwk County, Iowa, 
it was found that a significant decrease in explicit plea bargaining combined with 
other factors did not hamper the effectiveness of the courts and the rest of the 
criminal justice system but in fact improved it.1S At this moment, the only 
major jurisdictions which have instituted a total elimination of plea bargaining 
are Alaska state and the city of Honolulu.16 Unfortunately, neither jurisdiction 
has abolished plea bargaining for a substantial period of time, and therefore, 
hard data onthe effect of the subrogation is sketchy and inconclusive. l7 For 
example, t:Le prosecuting attorney for Juneau, Alaska could cite no statistics, 
but he claimed his workload had greatly increased since the elimination of plea 
bargaining. However, in Anchorage the number of state criminal charges espe­
cially misdemeanor charges, have decreased during the last fe"w months. U3 Kitsap 
County, apparently, has been able to restrict the practice of plea bargaining to 
a very substantial extent. A study of this jurisdiction's experience is fully 
discussed in an appendix to this report. 

Several studies have concluded that judicial adminis~rative congestion, 
without more, should not justify granting concessions to selected defendants. 
The National Advisory Commission on Criminal Justice Standards and Goals, for 
instance, stated that "lack of resources should not affect the outcome of the 
processing of a criminal defendant and that it is not unrealistic to expect that 
the criminal justice system can and will be provided with adequate resources".l9 
Addition of new personnel and resources, however, without an instltutional com­
mitment to change--as shown by the experi..:r:.ces of several jurisdictions--will 
not necessarily abolish plea bargaining20 for there are other justifica"tions for 
its maintenance quite unrelated to the amount of monetary resources provided 
the criminal justice system. 

"Individualized Justice" 

While many commentators have supported plea bargaining with the pragmatic 
argument that it is necessary from an administrative standpoint, others see plea 
bargaining as serving other--often penological--purposes in the criminal justice 
system. "An avowed purpose of a compromised plea is to allow for individualized 
punishment with an eye towards rehabilitation rather than retribution". 2l Raymond 
Moley wrote over forty years ago that: 

The whole tendency (to compromise cases) represents 
a drift in the direction of individualizing the treat­
ment of offenders. What actually should happen in all 
criminal cases is an attempt to adjust treatment to 
the needs of the individual case though statutory 
penalties make this difficult. Yet such individual­
ization is at the heart of most forward-looking reforms 
of recent times, particularly probation. 22 
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Decisions on a bargained disposition "do not call for the yes-or-no answers of 
guilt or innocence. They seek to predict the offender's future behavior and the 
impact on the community of what is done to him".23 In other words the charge 
reduction aspect of plea bargaining is recognized as a means of allOWing "indi­
vidualized justice". 24 

Prosecutors consider any number of factors in arriving at a bargain with 
a criminal defendant. NelqrnantS comprehensive categorization of factors derived 
from a survey of midwestern guilty plea procedures showed that decisions to reduce 
charges as a form of plea bargaining are generally based on: 

(1) characteristics of the particular defendant such as 
age, respectability, intelligence, or ethnic back­
ground; 

(2) the unpopularity of a sentencing statute or its 
unsuitability for certain defendants; 

(3) hoVl the defendant will be affected by the conviction 
label of the original charge; and 

(4) various other mitigating circumstances such as the. 
existence of a prior illegal relationship between 
the defendant and his victim. 25 

Several of these factors, such as the decision to treat "respectable persons" more 
leniently, are considered questionable by ~ndividuals who maintain that justice 
requires that an individual be. punished for what that person has done rather than 
who that person is.26 }fuile several commentators defend individualized justice 
as applied by prosecutors as a necessary complement to ~ rigid criminal code 
which draws few distinctions between offenses,27 lIone might ask whether the 
prosecutor had taken into his domain the roles of legislator, defense counsel 
and judge which might be better maintained as separate responsibilities".28 

}funy prosecutors argue that a system of individualized justice obtained through 
plea bargaining is an essential part of a program to rehabilitate the defendant. 29 
Some even argue that vn1en a defendant pleads guilty to a bargained charge he is 
taking the first step towards his rehabilitation. 30 For instance, the American 
Bar Association's proposed plea bargaining standards place weight on the admission 
of gUilt as a sign of the defendant's acpeptance of responsibility for his acts 
and as a declaration of his willingness to suffer the consequences. 31 Others 
disagree t contending that this is IIperhaps the most naive" justification for plea 
bargaining because rather than expressing remorse, the defendant pleading guilty 
is "really showing his ability to manipulate the system to his own advantage".32 
They argue that to the average criminal, the guilty plea "looks more like the 
purchase of a rug in a Lebanese bazaar than like the confrontation between a man 
and his soul". 33 

"Record Building" 

The use of conviction rates as a measure of the efficiency of the prosecutor 
may be one underlYing reason for the prevalence of plea bargaining. "While some 
trial prosecutors enjoy the challenge of a difficult case, most will offer sub-
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stantial concessions rather than risk losing a jury trial. "34 In political terms, 
it may be "far more important for a prosecutor to secure convictions than it is 
for him to secure adequate sentences".35 Plea bargaining also improves the pro­
secutor's administrative credi~ility. Retaining a high rate of convictions lllBy 
be important in encouraging guilty pleas which are necessary to the efficient 
functioning of a prosecutor's office. 36 

"Concession in Exchange For rnformation" 

Another justification for plea bargaining is that it enables a prosecutor 
to obtain cooperation from a defendant in the form of information or testimony 
concerning other crimes or suspected criminals. 37 The American Bar Association 
Standards relating to pleas of guilty recognize the legitimacy of this use of 
plea bargaining. 38 Such cooperation, according to Jerome Skolnick, is especially 
necessaFY ~n the case of vice crimes and burglaries. 39 
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pleas would decrease without the existence of plea bargaining. 

8. Offic;e of the Administrator for the courts, 1975 Annual Report Re1atins to 
Judicial Administration in the Courts, State of Washington, pp. 38-40. 

9. Id. 

10. For example, the King County Superior Court took seven to eight months to 
adjudi.cate a civil .case and less than two months to adjudicate a criminal 
case in June 1974. A year and one-half latter it took over a year to ad­
judicate a civil case and four months to adjudicate a criminal case. See 
Office of the Administrator for King County Superior Court, Presentation of 
Case10ad and Trial Activity (1976). 

11. See, e.g., Jerome Skolnick, Justice Without Trial, pp. 57-67 (1967); Feeley, 
"Two Models of the Criminal Justice System: An Organizational I-erspective", 
7 Law and Society Review 407 (1973). In one recent survey some very in­
teresting data was discovered. Prosecutors in low population density juris­
dictions appeared to be more likely to accept bargains than metropolitan 
prosecutors. It appeared, in other words, that "where case10ad pressures 
were less, there was actually a greater probability of the acceptance of 
a plea bargain". Lagoy, et a1. "An Empirical study on Information Usage 
For Prosecutoria1 Decision Making in Plea Negotiations l1 , 13 A~erican Criminal 
Law Review 435, 461-2 (1976). 

12. See, e.g., The President's Commission on Law Enforcement and Administration 
of Justice, Task Force Report: The Courts, p. 4 (1967). For a list of 
jurisdictions attempting to restrict plea bargaining see Ratenberg, sUEra 
t"l.o-:"e 4 at 86 notes 265-270. See also, National Advisory Commission on 
criminal Justice Standards and Goals, Task Force on Courts, p. 47 (1973). 

13. Milton Heumann found that variations in cafle pressure did not directly or 
appreciably affect trial rates. irA Note on Plea Bargaining and Case Pressure ll ; 

9 Law and Society Review 575~ 517, 524 (1975). See also Coment, "The Plea 
Bargain in Historical Perspective", 23 Buffalo Law Review 499 (1974). 

14. Berger, "The Case Against Plea Bargainingll, 62 ABA Journal 621 (May 1976). 
Berger has eliminated plea bargaining on se:t'ious felonies. He found, for 
instance, 210 percent increase in guilty pleas to the charge of burglary 
after plea bargaining was abolished. "Although trials have increased in 
almost all categories of crime during the last five months, (due to general 
increase in number of cases filed) pleas to the charge have increased sig-' 
nificantly only in those cases in which plea bargaining is not a1lowedt! •. 
Id. at 624. ' 

15. Note~ surpa note 1 at 1666-1667. The granting of deferred and suspended 
sentences appear "to be a fertile ground for the continuation of implicit 
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the no plea bargaining policies was fnitiated only last April, and since it 
takes about 7 months to adjudicate a felony case it is still to early to 
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-pal misdemeanor charges sky-rocketed. Martin beleives that since the ban 
covers only bargaining on state criminal charges p the prosecutors are only 
charging defendants with bargainable misdemeanor charges rather than state 
crimes. 

19. Task Force, .supra note 9 at 46. The ABA also rej ected the view that the 
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that the respectable defendant ordinarily has available more resources to 
obtain treatment~ if needed, outside the criminal justice process". Newman, 
supra note 19 at 168. Newman justifies this practice as a reflection of 
the court's sentencing discretion. Id, at 118-119. See also, Kaplan, "'1:he 
Prosecutorial Discretion--A Comment", 60 Northwestern University Law Review 
174, 181 (1965). 

27. See, e.g., Frank Miller, Prosecution: The Decision to Charge a Suspect 
With a Crime, p. 6 (1969); Alschuler, supra note 3 at 77; Task Force, 
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cutorial Discretion", 14 UCLA Law Review 1, 12 n. 34 (1966); Breifel, 
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427, 431-32 (1960). 

28. Cox, "Prosecutoria1 Discretion: An Overview", 13 American Criminal Law 
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30. See, e.g., Rosett, supra note 18 at 75. When a defendant "pleads guilty to 
an offense (he) has recognized his guilt and his attitude as such that I 
feel he would be more receptive to probation". Letter from Davie McFachran, 
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34. White, supra note 19 at 445. 

35. Alschuler, supra note 3 at 106. See also Abraham Blumber, Criminal Justice 
46 (1967); Miller, ~ note 22 at 342-3; Mather, "Some Determinants of 
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the criminal justice system and it is his duty to see that the guilty are 
convicted and introduced into the system's correctional component". Id. 
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CONCERNS MADE RESPECTING PLEA BARGAINING 

In addition to questioning the rationales underlying concessions made by 
prosecutors to criminal defendants, plea bargaining is currently being scrutinized 
for the negative impact it may have on the criminal justice system. This 'section 
will discuss the following: (1) the coercive effect of plea bargaining on criminal 
defendant; (2) the possibility that plea bargaining might unfairly penalize inno­
cent people; and (3) the possibility that plea bargaining unfairly differentiates 
between convicted individuals, 

"Possible Coerciveness of Systemll 

When a defendant pleads guilty he waives several constitutional rights, 
including the right to a trial by jury, the right to confront one's accusers, the 
right to remain silent and the right to present witnesses in one's owrt defense. 1 
The defendant, in addition, waives all nonjurisdictional defenses trother than 
that the complaint, information, or indictment charges no offense",2 In view of 
these consequences, a large number of defendants "undoubtedly enter their pleas 
primarily in expectation of prosecutorial concessions".3 A concern of commentators 
is that many defendants may be coerced into waiving their rights by pleading guilty. 

"When confronted with the constitutional perils of plea bargaining, its sup­
porters will state that if the proper safeguards are maintained, the right of the 
accused will never be threatened."4 The most important safeguard is the require­
ment that the guilty plea be voluntary and understandingly made by the defendant. 
The Washington State Supreme Court has held that to be voluntary, a plea of guilty 
must be freely, unequivocally, intelligently and understandingly made by the de­
fendant in open court with full knowledge of his legal and constitutional rights 
and of the consequences of his plea. It cannot be the product of or induced by 
a coercive threat, fear, persuasion, promise, or deception. S Washington courts 
are not allowed to accept a guilty plea until they assure themselves that the plea 
bargaining process is tainted by inherent coercion. A plea "taken to avoid the 
risk of being convicted of a more serious crime ••• is truly no more voluntary than 
is the choice of the rock to avoid the whirlpool".7 Unfort~nately, the United 
States Supreme Court has recognized that the government may structure an indi­
vidual's options in this way so that he would find it difficult to ask for a trial 
as is guaranteed him by the United States Constitution. S }~ny prosecutors over­
charge weak cases in order to get a defendant to plead guilty to a lesser charge. 9 
It is, therefore, only logical that some assert that the llgeneral briefness of the 
guilty plea process" does not and cannot. adequately protect a defendant J s rights .10 
According to one commentator, the artificial voluntary prosecutorial plea bargaining 
standards are a "totally inadequate response to the situation and can only serve to 
perpetrate abuses in the systemff

• ll 

"Bargaining Hay Result in Conviction of Innocent Individuals" 

Perhaps the greatest danger inherent in plea bargaining is that innocent defen­
dants may occasionally plead guilty to a lesser charge than risk the uncertainties 
of trial w"hich may find them guilty of a larger offense. 12 "There is no such thing 
as a beneficial sentence for an innocent defendant."l 3 "In reality, some defendants 
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who regularly give up their rights in favor of pleading guilty by negotiation are 
indeed innocent."14 The safety valve of judicial review of guilty pleas is often 
defective since even though Washington court rules require that judgment not be 
entered upon a plea of guilty lfunless (the court) is satisfied that there is a 
factual basis for the plea",15 this judicial review usually amounts to nothing 
more than a Hbrief and perfunctory question and ansW'er sequence" .16 

A related concern is the probability that many of the defendants who plead 
guilty and are actually guilty would have been exonerated at a trial. Although it 
may seem that these defendants received their just desserts by being found guilty 
through plea bargaining, this situation is quite bothersome since the Supreme 
Courtfs decisions validating the plea bargaining process appeared to be premised 
on the theory that those who are induced to plead guilty would have been convicted 
at tr:Lal anyway ,17 

Prosecutors are most likely to bargain weak cases. 18 liAs the probability of 
conviction at trial decreases," the prosecutor "becomes increasingly receptive to 
conviction of the accused through a guilty plea".19 liThe more doubtful the issue, 
the more likely it is to be relegated to the wast.ebasket of the bargained plea."20 
Some obse~lers feel that prosecutorial plea bargaining due to weak or inadmissible 
evidence is an unacceptable justification of the process 2l and has possibly contri­
buted to the conviction of defendants who would have been found innocent at trial. 22 
They argue that this practice is at odds with the fundamental purposes of the crimi­
nal justice system: "if trials ever serve a purpose, their utility is presumably 
greatest when the outcome is in doubt".23 

"Differential Treatment" 

Plea bargaining is also criticized because defendants guilty of the same crime 
are often given different sentences for reasons unrelated to individual culpability. 
Differential sentencing can result from unequal access to plea concessions and from 
the imposition of different sentences from individuals who had plea bargained with 
the convicted individual. Some argue that only certain classes of individuals know 
how to manipulate the system in order to receive the benefj.ts of plea barga.ining. 
For example, recidivists drawing upon their past experiences are more able to take 
full advantage of bargaining opportunities than the more inexperienced but perhaps 
more deserving first offenders. 24 This can only "foster disrespect for the effec­
tiveness of the law". 25 Other defendants with a highly paid criminal lawyer receive 
better deals than a poor person defended by !Ian overworked public defender il • 26 Jailed 
defendants unable to pay bail w~ll be at a bargaining disadvantage compared to defen­
dants free on bail.27 "The fact that bargains are sometimes made by a number of 
staff members also may mean that there will be uneven opportunity to gain advantage 
by pleading guilty."28 

Another argument against plea bargaining is based on the possible heavier 
penalities imposed upon the individuals who maintain their innocence and go to 
trial. It is suggested that these individuals suffer Ha substantially more severe 
sentence than they would have received had they pleaded guilty".29 It is obviOUS 
that many courts do give sentencing advantages to defendants pleading guilty. 
One study showed that 84 percent of all federal district court judges responding 
believed that a defendant pleading guilty would be given a lighter sentence. 30 
In a survey taken by the Office of Program Research, sixteen Washington prosecutors 
claimed that individuals pleading gUilty do not receive differential treatment while 
seven stated that they do. In evaluating the desirability of differential sentencing, 
twelve prosecutors stated that defendants pleading guilty should receive lesser 
sentences while thirteen said that they should not. One prosecutor indicated that 
he was losing his handle on bargaining because of the lack of a sentencing differential. 
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Differential sentencing brought about by plea bargaining is considered in-­
consistent with a rational sentencing system and unfair to convicted individuals. 
If a defendant is found to be guilty, sentencing uniformity inherent in a rational 
system requires: 

An appropriately severe sanction; i.e., one equivalent to the 
punishment received by other offenders who have committed simJ.lar 
crimes. On the other hand, if he is innocent, he should be excluded 
altogether from the correctional process. By compromising somewhere 
between the only two penologically acceptable classifications of 
the defendant, the bargaining process results in the imposition of 
either excessive or insufficient punishment. 31 

This process, according to one report, has several adverse effects on the criminal 
justice sYl:item. 

First, it fosters a lack of confidence in the system on the part 
of the general public. Second, it diminishes the general deterrent 
effect which the system needs to possess in order to dissuade would­
be criminals from entering the criminal arena. Third, it decreases 
the specific deterrent effect on criminals who are allowed to take 
advantage of such a process, thereby subjecting the public to further 
criminal acts committed by these individuals. 32 

It may also, to the extent it is perceived as unfair, hinder the efforts of the 
corrections system. 33 A 1972 survey of law enforcement officials in California, 
Michigan, New Jersey, and Texas found that 61 percent of those responding felt 
that it was "probable or somewhat probable" that most defense attorneys "engaged 
in plea bargaining primarily to expedite the movement of cases". Thirty-eight 
percent agreed that it was probable or somewhat probable that most defense attorneys 
in plea bargaining negotiations "pressure client(s) into entering a plea that (the) 
client feels is unsatisfactoryll.34 Plea bargaining is disconcert with an aim of 
the criminal justice system which seeks to have offenders feel they have been fa.rly 
convicted of their crimes. 35 One survey of those convicted after plea bargaining 
shows a growing cynicism towards the criminal justice system. 36 
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Note, HThe Guilty Plea. as a Waiver of 'Present But Unknowa.ble' Constitutional 
Rights: The Afterm..'1·!;!1 of the Brady Trilogy", 74 Columbia Law' Review 1435, 
1437 91974). In a €criea of cases the United State Supreme Court has rejected 
collateral attacks on convictions based on guilty pleas preported to have 
been induced by a denial of constitutional rights subsequently announced and 
retroactively applied by the Supreme Court. See, e.g., Brady v. United, ~~1 
397 U.S. 742 (1970); 2·1cHal1n v. Richardson, 397 U.S. 759 (1970); Parker v • 
.!'l'orth Carolina., 397 U~S. 790' "(1970). In Blackledge v. Perry, 417 U,S. 21 
(1974), the Court helcl that "present but unknowable" rights that go "to the 
very pm"er of the State to bri.ng the defendant :t.nto court to ans~.,er the 
charge brought against him" are not vla.ived by a plea of guilty. 

2. State v. Sp.~rier, 62 Hn. 2cl 1 (1963). 

3. White, "A Proposal for Reform of: the PIe .. '). Bargaining Process", 119 ,P'niversity 
of Pennsy1.:Yitnia Lu~~_ 439 ~ M}O (1971). As reviewed above, defendants Illay 
bargain for reducc'd cha2:ges ~ lesf} secure sentences, conviction of fet'ler of­
fenses, or avoi.dance of the st:tgmI:l attached to conviction of certain classes 
of crimes. See <1.1130 Frank Hiller, prosecution: The Decision to Charge A 
Suspect With A Cr:tm(, 192 (1969); Comn:~ent, "Plea Bargaining: The Judicial Merry­
Go-Round" ~ 10 Duquesn~_ Law P~vie:t'1", 6 yniveE!Lit,Y of Richmond Lo.\>1 ~.J:.~ 325, 
326 (1972). 

4. Note, supra note 3 at 262. 

5. Woods v. Rhay~ 68 Wh. 2d 601) 605 (1966), ~. denied, 385 U.S. 905 (1966). 
See also State v. Larkins, 75 Wn. 2d 377 (1969). t-lashington law is explicit 
in the requirement that only the defendant himself can enter a gu:t1ty plea. 
RCW 10.40.170. The United States Supreme Court has taken much the same 
approach in dealing with plea bargaining. See, e.g., Brady v. United States, 
397 u.s. 742 (1970); McMann v. Richardson~ 397 U.S. 759 (1970). !n Santobello 
v Net<7 Yorl~9 404 U. s. ill (1971), the Court held that if a plea of gUilty is 
entered in reliance upon a prosecutor's promise, due process of law requires 
th<.1.t the promise be kept or thnt the defendant be given suitable relief. For 
equivalent 't-Jashington 1mV' on this point sae Darnell v. Timpani, 68 Wn 2d 782 
(1966). Tho. defen.dant, at the discretion of the court, may withdraw a plea 
of guilty at any t:Lme before judgment. RCH 10.40.175. 

6. See Cr. R. 4. 2(d); S~ate v~ !~rvey, 5 Wash App 719 (1971) describes a situation 
llhere the trial court failed to inform a defendant that there was a ma.ndatory 
minimum sentence in his case and as such the guilty plea was not entered with 
an understanding of its consequences. Therefore, it was not voluntary and 
must be set aside. 

7. Kuh, "Book Review", 82 Harvard Law Review, 497, 500 (1968). itA plea of guilty 
is, of course, fre.quently the result of a. 'bargain', but there is no bargain 
if a defenda.nt is told that, if he does not plead guilty, he will suffer 
consequences that \·;ould not otherwise be visited on himlf. People v. Picciotti, • 
4 N.Y. 2d 3!fO, 344,175 N.Y.S. 2d 32,35 (1958). See also Note, "The Uncon­
stitutionality of Plea Bargaining", 83 lmrvard Law Review 1387, 1396 (1970); 
Goldstein, "For Harold Lasswell; Some Reflections on Human Dignity, Entrap­
ment> Informed Consent, and the Plea Bargaintl

, 84 Yale Law Journal 683, 699 
(1975). Arnold Enker indicates that a voluntary piea might encompass any 
decision 'Which is based primarily on. "!>erSOIk'1.1. Hnd subjective factors from 
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which talmost alll persons' would not plead guilty". "Perspectives on Plea 
Bargaining", in President's Commission on Law Enforcement and Administration 
of Justice", Task Force Report: The Courts, p. 116 (1967). 

See, e.g., United States v. Jackson, 390 U.S. 570 (1968), in which the Court 
notes that "the evil ••• is not that it necessarily coerces guilty pleas and 
jury waivers, but simply that: it needlessly encourages them" Id. at 583 • 

9. See, e.g., Alschuler, "The Proseuctors Role in Plea Bargaining"n 36 University 
of Chicago Law Review 50, 98-99, 101 (1964); James Manak, Plea Bargaining: 
The Prosecutors Perspective, p. 3 (1972). Alschuler points out that over­
charging and subsequent charge reduction are often staged to constitute a 
IIselling point" for defense counsels in their efforts to induce defendants to 
plead guilty. Alschuler, supra at 95. It has been asserted that defense counsel 
are .. lost effective in persuading a defendant to plead guilty. See, e.g., 
Blumberg, "The Practice of Law as a Confidence Game: Organizational Coop­
eration of a Profession", 1 Law and Society Review 15, 36-37 (1967); Thomas, 
"Plea Bargaining: The Clash Between Theory and Practicelf

, 20 Loyola Law 
Review 303, 310 (1974); Cox, "Prosecutorial Discretion: An Overview':, 13 
American Criminal Law Review 383, 428 (1976). IIPlea bargaining enables 
defense attorneys to justify a fee and allows them to build a reputation for 
getting a ~ good deal' for their clients" Note, "The Elimi'Llation of Plea Bar­
gaining in Black Hawk County: A Case Study", 60 Iowa Law Review 1053, 1059 
(1975). 

10. See, e. g., Thomas, supra note 9 at 311. It would be very difficult to ade­
quately assess a defendant's understanding of his guilty plea. U~Llike). 
confession, a plea implies a "sophisticated knowledge of laW' in relation to 
the fact", Donald Newman, Conviction: The Determination of Guilt or Inno­
cence Without Trial, p. 23 (1966). 

11. Parker, "Plea 13argaininglt
; 1 American Journal of Criminal Law 187, 196 (1972). 

liThe formal inquiry as to whether, in tendering the plea, the defendant W&J 

induced by promise or persuasion lacking substance; its foremost purpose ia 
to satisfy tl!e records". Comments, "Plea Bargaining in Washington:) 6 Gonzaga 
tm; Review 269, 289 (1971). "'rhe plea proceedings are basically nonadversary; 
the prosecutor is attempting to have the case disposed of by plea and the 
defendant is trying to have his plea accepted. At this point of time the 
interests of the parties merge. This complicates the court's obligation to 
determine whether the plea is voluntarily and understandingly made". Note, 
"Guilty Plea Bargaining: Compromises By Prosecutors to Secure Guilty Pleas", 
112 Univer~ity of Pennsylvania Law Review 865, 886 (1964). 

12. See, e.g., Manak, supra note 9 at 5; Newman, supra note 10 at 38; Note, 
supra note 9 at 1060; Bassiouni, Criminal Law and Its Processes 460 (1969); 
Finkelstein, "A Statistical Analysis of Guilty Plea Practices in the Federal 
Courts", 89 Harvard Law Review 293, 310-11 Ut 50 (1975)t 

13. Newman, supra note 10 at 38. Arnold Enker points out that "innocent men 
may be convicted at trial as well". Enker, supra note 7 at 113. A function 
of a jur.y trial is to protect against arbitrariness in the behaviol~ of the 
prosecutor. Thomas, supra note 9 at 306-07. See also Alschuler, supra 
note 9 at 78-9; Finkelstein, supra note 12 at 310; Note supra nClte 7 at 
1396-7. Several commentators, however, assert that a trial is an imprecise 
means of determining truth. See, e.g., Note, supra note 11 at 082; Note, 
IIPlea Bargaining: The Case For Reform", 6 University of Richmor,\d Law Review 
329-30 (1972). 



14. Thomas, ~upr8. note 9 at 305. See also White, supra note 3 at 451-2. The 
National Advisory C01lll1l.ission on Criminal Justice Standards and Goals Task 
Force on Courts concluded that despite the lack of evidence, there is a 
Hsignificant danger" that innocent individuals might be persuaded into 
pleading guilty. Task Force on Courts, p. 43 (1973). 

15. CrR 4.2(d). This requirement is established by case law. See, e.g., 
McCarthy v. United State~~ 394 U.s. 459, 466 (1969). 
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16. President t s Commission on La~'l F"nforcement and Administration of Justice, 
Task Force Report: The Courts p. 13 (1967). There is a minority view that 
contends that a defendant should not be allowed to plead guilty if he 
believes he is innocent. See; e.g., sources cited in Ratenberg, "The 
Progress of Plea Bargaining: The ABA Standards and Beyond", 8 Connecticut 
Law Review 44, 70-1 (1975). However, the ~~6hington Stat~ Supreme Court 
has noted that IIcogent reasons may impel a defendant who does not believe 
he is guilty to p'lead guilty and waive a pu.b1ic trial. lVhatever his notice, 
this is his privilege". S.tate v. ioJeekly, 41 \,;rn 2d 727, 731 (1952). 

, 

17. Finkelstein, s~~;a note 12 at 294. See also Santobello v. New York, 404 
u.s. 257, 261 (1971); y.rady v. Un:!ted Stat'as, 397 U.S. 742, 752 (1970). 

18. In a 1964 surveY1 the most frequelltly listed motivation in consideration of 
a bargaining consideration was the strength of the state's cases. Eighty­
five percent of the prosecutors surveyed noted its importance. Note, s~yrB 
note It at 901. See also \>.;'hite, slli>ra note 3 at 448. 

19. Note, suyra note 7 at 1389. Accorling to one commentator, many plea bargair.s 
might be mnre accurately described as "composition payments to a dubious 
creditor". Helen Silving, Essays on Criminal Proceedure, p. 254 (1964). See 
also Cox, supra note 9 at 414; Alschuler, supra note 9 at 59-60; Note, 
"Restructuring the Plea Bargain", 82 Yale Law Journal 286, 292 (1972). Many 
10\'1<.'1. prosecutors feel that \lin a plea bargain you al\y.~ys get a conviction. 
If you don't (bargain), you have about an 80 percent chance of conviction, 
but 20 percent of those you believe should have a felony on their record 
will go free" Note, supra note 9 at 1058-9. 

20. Alschuler, su~ra note 9 at 69. 

21. See discussion at ,pu£ra. See also Thomas, supra note 9 at 307. 
Perhaps, according to one source, the most severe abuse of plea bargaining 
is the covering up of bad evidence. Parker, supra note 11 at 204. See also 
COlhlllent~ liThe Plea Bargain in Historical Perspectiye", 23 Buffalo Law Review 
15-16 (1974); Alschuler, .§lupra note 9 at 79. See erR 4.7 for discovery 
rules of Washington Courts. 

22. One study estimated that at least one-third of all defendants pleading 
gUilty in certain jUl'.':tsidictions tvouJ.d have ultimately escaped convic.tion 
had they not plead guilty. Finkelstein, ~Ee. note 12 at ~09-10. 

23. Alschuler, supra note. 9 at 64-5. See also Report, supra note 17 at 10. 

, . 
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24. See, e.g., Note, supra note 9 at 1058-56; Enker, supra note 7 at 109; Report, 
supra note 17 at 11; Note, "Restructuring the Plea Bargain", 82 Yale Law 
Journal 286, 294 (1972); "The degree to which information sel,ection, sorting, 
and weighing vary even within the same office tends to confirtl the worst 
fear of critics--that equal defendants will receive unequal treatment from 
prosecutors seated at opposite sides of the same desk", Lagoy, et. at., 
"An Empirical Study on Information Usage For Prosecutorial Decision Making 
in Plea Negotiations", 13 Am. Crim. L. Rev. 435, 462 (1976). 

25. Comment, supra note 3 at 263. According to one commentator, it results 
in "a concomitant harm to society's right to be protected from habitual 
criminals". Note, supra note 9 at 1061. 

26. Comment~ "Prosecutorial Discretion--A Reevaluation of the Prosecutors Unbridled 
Disc~etion and its Potential for Abuse", 21 DePaul Law Review 485, 514 (1971). 
A public defender might not seek those concessions demanded by a private at­
torney in order to further his relationship with the prosecutor. White, supra 
note 3 at 444. See also Comments, "Plea Bargaining in Washington", 6 Gonzaga 
Law Review 269, 270-1 (1971); Note, "Restructuring the Plea Bargainll', 82 Yale 
Law Journal 286, 295 (1972). 

27. Note, "Restructuring the Plea Bargain", 82 Yale Law Journal 286, 294-5 (1972); 
White, supra note 3 at 450. 

28. Note, supra note 9 at 1062. 

29. National Advisory Commission on Criminal Justice Standards and Goals, Task 
Force on Courts) p. 48 (1973). 

30. Comment, liThe Influence of the Defendant's Plea on the Judicial D~terminationl!, 
56 Yale Law Journal 204 (1956). See also Newman, supra note 10 at 61-2. While 
a court may not validly impose a more severe sentence solely because a defendant 
demands trial, a court can justify differential sentencing "upon a parti ~ular 
combinat.Lon of infinite variables peculiar to each individual trial'~. North 
Carolina v. Pea-rce, 395 U. S. 711, 722 (1969). See also Comment, liThe Uncon­
stitutional of Plea Bargaining", 83 Harvard Law Review 1387, 1402 (1970); Note, 
"Plea Bargaining: The Case For Reformll

, 6 pniversity of Richmond Law Revie'tol 
325, 333 (1972). 

31. Note, HRestructuring the Plea Bargain", 82 Yale Law Journal 286, 292-3 (1972). 

32. Note, supra note 9 at 1021. 

33. See, e.g., Dean, llThe Illegitimacy of Plea Bargaining", 38 Federal Probation 
18, 20 (Sept. 1974). 

34. Project STAR, Survey of Role Perceptions for Operational Justice Personnel: 
Data Summary, pp. 238, 243 (1972). 

35. Newman, supra note 10 at 44. Otherwise, according to Newman, it "may be 
difficult for (them) to accept responsibility for (their) own criminality 
and to take steps toward rehabilitat:ton". 
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36. See, e.g., New York State Special Commission in Attica, Attica, pp. 30-31 
(1972); Note, "Restructuring the Plea Bat'gain", 82 Yale Law Journa1286, 292 
(1972); Note, "Plea Bargaining: The Case For Reformll

, 6 University of Richmond 
Law Review 325, 337 n. 67 (1972); J. Casper, Criminal Justice: The Consumer 
Perspective, pp. 3-54 (1972). Even the defendants treated leniently are affected, 
negatively. They are convinced "that they are lucky or great and in no need 
of treatment". Newman, sUJ?ra note 10 at 230. 
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PLEA BARGAINING REFORM 

The present bargaining process may neither be the only nor the most equitable 
way to induce a large volume of gUilty pleas. Accepting the continued existence of 
plea bargaining as inevitable, several commentators now advocate its reform. l This 
section will review the means which have been suggested with which to confine, struc­
ture, and check prosecutorial discretion in the ar.ea of plea bar.gaining. Legislative 
reform will be presented as the most promising method of reform.2 

"Confine Discretion" 

Many commentators have stressed that some significant portion of prosecutorial 
discretion would be unnecessary if many desolute or largely unenforceable statutes 
were repealed. 3 According to Ohlin and Remington, the drafters of criminal codes 
many time~ fail to predict the impact of their proposals on the day to day admini­
stration of justice. 4 The existence of so-called consensual and victimless crimes 
such as gambling, drug and sexg offenses always involves difficult, resource ex­
pending enforcement problems. Victimless felony crimes such as consenting sex acts, 
drug violations and illegal gambling comprised over 20 percent of all criminal dis­
positions in King County Superior Court during 1974. 5 Prosecution of such crimes 
are often handled by a "routine, quasi-automatic reduction" (of charges) to avoid 
"bad law"6 or there may result an "anarchical diversityll between dispositions of 
cases7 because of concessions made by prosecutors to get convictions,S These 
problems could be partially eliminated by decriminalization of any of these preceding 
offenses by the legislature. 

"Structure Discretion" 

It is generally urged that discretion in the area of plea bargaining be re­
structured so that the opportunity to negotiate is made equally accessible to all 
defendants. 9 "The greatest single need for courts, prosecutors, and defendants 
alike, is for uniform standards and procedures to ensure basic anG consistent 
fairness for both the state's interest and that of the defendant".lOlO Many co~­
mentators and studies have urged that plea bargaining gUidelines be developed for 
prosecutors. ll If such guidelines are promulgated, three major issues must 
be addressed: (1) the extent to which the guidelines would be made public; 
(2) the extend to which the guidelines should limit the prosecutors in determining 
what cases should and should not be bargained; and (3) the means by which the 
guidelines would be enforced or their implementation monitored. 

Many believe that prosecutorial bargaining standards should be open for 
public examination. Many commentators argue that these standards are a peculiarly 
appropriate subject for public discussion because they touch upon basic societal con­
cerns and often have important political implications.12 According to Sarah Cox, liThe 
quality of a prosecutor's performance improves when those he deals with are more 
aware of his poliCies and procedures".13 Since knowledge of these policies assists 
defense counsel in adVising their clients, public publication of the standards 
would eliminate inequities ariSing from an attorney's inexperience or lack of 
knowledge. l4 The National Advisory Commission recommends that negotiation guide­
lines be made public in their entirety.lS Others suggest that a general 
statement of plea bargaining and charge reduction policy be published. 16 

Some arguments have been made against public publication of the standards, but such 
arguments ignore the fact that the prohibition against publication would be incon­
sistent with the determinate sentencing model which argues that all penalties be 
uniformly applied and known in advance by the defendant. 17 
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The most important issue of this discussion is to what extent, if any, the 
legislature might control plea disposition standards adopted by prosecutorial 
offices. Most commentators generally agree that once prosecutors are required to 
establish standards, the content of these standards should be developed by the 
prosecutor's office. 18 Several commentators have suggested ways in which such 
standards might be structured. For example, Thomas and Fitch suggest four cate­
gories of guidelines to be used in making prosecutorial decisions: (1) considera­
tion of the nature of the alleged offense; (2) consideration of the personal char­
acteristics of the defendant; (3) consideration of the purposes and requirements 
of the criminal justice system; and (4) considerations of evidence sufficiency.19 

The King County Prosecutor's office has adopted its own internal stan-
dards, which provide a system of points for dealing with certain serious, "high 
impact" crimes that will not be plea bargained if provable. An accused is "awarded" 
points for a prior felony conviction, for a prior "high impact" crime conviction, 
as well as for the use of a weapon, physical injury of the victim, and multiple 
offenses. The total "score" determines the minimum "loss of liberty" the prose­
cutor will recommend if the defendant is convicted (by a jury, the court, or by a 
guilty plea). The establishment of standards should minimize the influence of 
non-objective factors in the bargaining process2D so that "similarly situated 
defendants ••• be afforded equal plea agreement opportunities".2l While many com­
mentators suggest that guidelines should specify what factors should not be 
considered,22 most would allow decisions to turn on such non-objective factors 
as "the role that a plea and negotiated agreement may play in rehabilitating the 
offender",23 "the attitude of the defendant at the time of the crime, the time of 
the arrest and the time of the plea discussion",24 and "the effect of a misleading 
criminal stigma".25 Many of these factors, arguably unfair and not based upon 
proper sentencing concerns, appear to reflect two justifications for differential 
treatment of (,ffenders suggested by the American Bar Association! "(1) that the 
defendant has acknowledged his gUilt and shown a willingness to assume responsi­
biltiy for his conduct; and (2) that the concessions will make possible alternative 
correctional measures which are better adapted to achieving rehabilitation ••• or 
other purposes of correctional treatment".l6 Many others argue that these factors 
should not be grounds for sentence determination, nor should they influence a 
prosecutor in making concessions in exchange for a guilty plea. 

One prosecutor cited in a recent study considered the policy of equality 
so important and yet.,so difficult to achieve that he generally avoided plea bar· .. 
gaining altogether. 2 , However, the majority of experts agree that equality is 
achievable, and concession are justifiable. For example, the New York Manhattan 
District Attorney's Office has developed general prinicples which might be in­
corporated into state-wide standards. Specifically, that office allows prosecutors 
to routeinly reduce charges "one class, but only one class", but not to reduce 
more than one class unless the defendant consents to a pre-pleading investigation 
"and such pre-pleading investigation has been ordered and the record submitted 
to the court, defense counsel, and the assistant (prosecutor)Il.28 "A fully 
detailed, highly specific statement" is then made by the prosecutor "on the court 
record as to the reason for recommednign the acceptance of that plea".29 The 
Manhattan guidelines prohibit bargaining ill. certain instances,3D They also 
prescribe that there be no bluffing, overcharging, or subsequent offers of 
charge reductions in order to gain a conviction in a weak case. 31 Such con­
cessions of a reduction by one grade are not justified by administrative neces­
sity, but by another rationale offered by the American Bar Association: "that the 
defendant by his plea has aided in assuring the prompt and certain application 
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of correctional measures to him(self)".32 This will serve the goals of swiftness 
and certainty of punishment which form the foundation for the determinate sentencing 
framework. 33 Reduction of more than one grade might be recommended to the court on 
the basis of certain specified factors, such as aiding authorities to solve other 
crimes, which ~ould further the goals of the criminal justice system. 34 Similarly, 
cases in which the prosecutor normally could employ plea bargaining with court ap­
proval, would not be allowed to be the subject of plea bargaining "Then a specified 
aggravating factors such as a serious injury exists. 35 Manhattan District Prosecutor 
Richard Kuh states that: 

Some discretion must remain to differentiate people and 
cases, even though the same crime may be charged, and the 
defendants superficially may seem similar. 36 

However, as long as reasons for exercising discretion are narrowly defined, and the 
reasons for the bargaining made public, discretion could be managed. 

"Checks" 

Two kinds of controls should be developed. First, courts should continue to 
find whether pleas are knowingly and voluntarily made, and whether the charges 
pleaded to have a basis in fact. Second, controls must be developed to ensure th~t 
the prosecutor is operating within required guidelines. Suggestions have been made 
which would help ensure that a plea is voluntary and based in fact. First, se"\reral 
reforms have been recommended at the pre-plea stage, that is, before the defendant 
has plead in court. In safeguarding an accused person's right to decide his co'urse 
or action for himself, Joseph Goldstein suggests that prosecutors be required to 
make certain information known to the accused. The prosecutor would have to: 

"(a) disclose to the accused and his counsel the offense 
charged or to be charged, (b) offer to disclose, and to 
disclose unless the accused objects, the evidence upon 
which proof of the charge is based, the range of sanctions 
authorized following conviction, the rights which he is 
being asked to waive, the benefits he could expect in 
return for the plea and which would or might not other­
wise be available to him were conviction to follow 
trial, (c) honor the accused's wishes not to be informed 
of some or any of that which the authorities must offer 
to disclose, and (d) anSwer any questions raised by the 
accused even if the prosecutor thought they were not 
relevant to an intelligent consent to a guilty plea. 37 

Such information might be given within the context of a screening conference made 
prior to charging. 38 It might be appropriate at this time, in addition, for the 
judge to indicate whether he will concur in the proposed disposition. 39 On a 
second level, reforms are suggested which would take place at the actual pleading 
stage. Such structural changes are aimed at increasing the ability of the court 
to determine whether a plea is voluntary and the charge is based in fact. The 
National Advisory Commission, for instance, recommends that: 

Before accepting a plea of guilty, the court should 
require the defendant to make a detailed statement concerning 
the commission of the offense to which he is pleading guilty 
and any offenses of which he has been convicted previously. 
In the event that the plea is not accepted, this statement 
and any evidence obtained through use of it should not be 



admissible against the defendant in any subsequent criminal 
prosecution. 

The review of the guilty plea and its underlying 
negotiated agreement should be comprehensive. If any of 
the following circumstances is found and cannot be corrected 
by the court, the court should not accept the plea: 

1. Counsel was not present during the plea negotiations 
but should have been; 

2. The defelldant is not competent or does not under­
stand the nature of the charges and proceedings against him; 

3. The defendant was reasonably mistaken or ignorant 
as to the law or facts related to his case and this affected 
his decision to enter into the agreement; 

4. The defendant does not know his constitutional 
rights and how the guilty plea will affect those rights; 
rights that expressly should be waived upon the entry of 
a guilty plea include: 

a. Right to the privilege against compul­
sory self-incrimination (which includes the 
right to plead not guilty); 

b. Right to tJdal in which the government 
must prove the defendant1s guilt beyond a rea­
sonable doubt; 

c. Right to a jury trial; 

d. Right to confrontation of one's accusers; 

e. Right to compulsory process to obtain 
favorable witnesses; and 

f. Right to effective assistance of counsel 
at trial. 

5. During plea negotiations the defendant was denied 
a constitutional or significant substantive right that he did 
not waive; 

6. The defendant did not know at the time he entered 
into the agreement the mandatory minimum sentence, if any, 

and the maximum sentence that 'may be imposed for the offense 
to which he pleads, or the defendant was not aware of these 
facts at the time the plea was offered; 

7. The defendant has been offered improper inducements 
to enter the guilty plea; 

8. The admissible evidence is insufficient to support 
a guilty verdict on the offense for which the plea is offered, 
or a related greater offense; 
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9. The defendant continues to assert facts that, if 
true, establish that he is not guilty of the offense to which 
he seeks to pl~ad; and 

10. Accepting the plea would not serve the public 
interest. Acceptance of a plea of guilty would not serve 
the public interest if it. 

a. places the safety of persons or valuable 
property in unreasonable jeopardy; 

b. depreciates the seriousness of the defendant's 
activity or otherwise promotes disrespect for the 
criminal justice system ••. 

A representative of the police department should be present 
at the time a guilty plea is offered. He should ensure that the 
court is aware of all available information before accepting the 
plea and imposing sentence. 

When a guilty plea is offered and the court either accepts 
or rejects it, the record must contain a complete st~8ement of 
the reasons for acceptance or rejection of the plea. 
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It has been suggested, as indicated above, that no waiver of counsel should be per­
mitted. 41 Another commentator has proposed that periods of time be set between 
appearance of counst!.l and date of plea and between plea acceptance and before 
sentence in order to protect the defendant against problems arising in this area. 42 

Checking 

As in the charging process, certain checks might be placed on the prose­
cutor's discretion. Summarizing a precedinj section, control could be exercise~ 
informalJ.y within the prosecutor I s office,4 formally by the exercise of 
judicial review;44 or by random examination45 carried out possibly by the State 
Attorney General. 46 
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PLEA BARGAINING REFORM 
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" 
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criminal conduct, a plea to the top count will be required. Another commentator, 
for example, said that "charges in violent or vicious crimes should not be 
changed" and that "one must be careful where the defendant is a recidivist or 
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CONCLUSION 

There is disagreement as to what should be done about plea bargaining. 
Some, as discussed above, feel that the proper approach would be to institute 
reforms, others would abolish plea bargaining entirely.l 'fhe National Advisory 
Commission on Criminal Justice Standards and Goals, for instance, totally con­
demns plea bargaining as an institution and recommends its abolition within five 
years. 2 This section will assess the relative strength of the conflicting posi­
tions. 
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Plea bargaining has been attacked on several grounds, It has been castigated 
as unethical and contrary to Anglo-American notions of criminal justice.3 One 
argument is that the practice is detrimental in that it "opposes society's de­
cision that criminal conduct be met with particular penalties".4 In September 
1974, then Attorney General Saxbe attacked the bargaining process claiming that 
it was "too often used by prosecutors to allow vast numbers of offenders at the 
state and local levels to receive minimum punishment, if any at all".5 The 
ultimate effect of this perception of plea bargaining, not only lessens public 
respect for the criminal justice systeml 6 but also has a negative impact upon the 
law enforcement agencies of the system,' 

The second argument against plea bargaining revolves around the actual events 
surrounding a plea bargaining session and how they affect the offender. There 
is little justification for imposing greater punishment upon a defendant for re­
fusing to plead guilty and demanding his constitutional right of a trial. Also 
it is questionable whether a prosecutor should be allowed to complicate the 
choice of pleas by offering benefits for chosing the right one. S "They 
have placed the judicial system upon a merry-go-round$ tempting all who are in­
nocent and guilty alike to ~;rab for the br":.ss ring. 119 

The third major argument against plea bargaining is that the exercise of a 
prosecutor's discretion permits him to reject or accept guilty pleas for reasons 
unrelated to the legitimate goals of the criminal justice system. Many believe 
that the prosecutor's discretion will ultimately result in unequal treatment to 
similarly situated defendants equally ~ulpable of the same offense. lO Considerabla 
evidence suggests that people subject to the criminal process feel they are treated 
unfairly in relation to others who committed relatively the same crime. I1 Several 
argue that the elimination of bargaining between prosecutor and defendant is neces­
sary to obtain appropriate punishment for the offender's crime. 

It is arguable that no change can effectively be made upon the plea bargain­
ing system without a restructuring of the sentencing system. The connection is 
that plea bargaining appears to be "integral and inevitable in the local criminal 
court" even beyond its impact on the operation of the prosecutor's office.12 
Under the current sentencing structure it is not realistic to forbid plea bargain­
ing and at the same time continue to accept gUilty pleas.13 Absent a massive 
commitment of resources to the courts, or perhaps even with the addition of such 
help, courts may continue to offer concessions to defendants pleading guilty. 
Courts~ for instance, may find it necessary to grant concessions to more in­
dividuals if plea bargaining was eliminated in order to avoid a tidal wave of new 
trials. 14 
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Plea bargaining reform, then, should ideally occur with sentencing change. 
The model presented in this paper for bargaining reform could effectively 
operate within a determinate sentencing system. As suggested above, a prose­
cutor should be permitted to offer to all persons charged with specified crimes 
a "discount" to the next lowest charge in exchange for a guilty plea. The tradi­
tional bargained discount of charges would be integrally related to the prose­
cutor's office new charging policy. For instance, if the office made it a policy 
to charge only the highest crime which it could prove, that crime would be re­
duced. If the office charged multiple counts or lesser included offenses, then 
the feasibility of the discount system would be determined by the court's pro­
pensity to issue concurrent as opposed to consecutive sentences. It is argued 
that this would be based on the justification that the state would benefit from 
such a bargain In that punishment would be swift and certain. 

Under the current system, however, a sentence received might not be neces­
sarily "punishment". Determinate sentencing proposals made so far would alleviate 
this problem by providing for appropriate criminal sanctions upon conviction fer 
any offense. Such sentences would be consistent with the plea bargaining reform in 
that they represent less severe punishment than are in effect today, but are de­
signed to be certain. Under a determinate sentencing scheme, moreover, charge 
reduction rather than sentencing recommendations would be the only real incentive 
rhe prosecutor could offer a defendant. 

Implementation of the determinate sentencing with this plea bargaining proposal 
would essentially answer the vast majority of objections made with respect to the 
current plea bargaining system. First, all convicted offenders would receive some 
form of criminal punishment not very far removed from that prescribed for the 
offense he actually committed. Second, prose~utorial discretion would be removed 
since discounts could only be offered to individuals committing certain offenses 
and the discounts would be offered to all offenders committing such crimes. Third, 
the effect of the bargaining incentives on the individual would be reduced. 
Arnold Enker wrote that "our notions of dignity seem to require that some room be 
left to the defendant to judge and act intelligently, knowingly, and 't"ith competent 
professional advice in his own self-interest.15 With regard to the concessions 
offered, an innocent defendant would likely choose to go to trial while guilty 
individuals would probably accept the designated sentence discount. The interests 
of society and of accused individuals would both be fairly served. Finally, it 
should be added' that prosecutors need not accept the authority to accept guilty pleas 
to lesser offenses in exchange for a discount if it is against their policy to do 
so. If an individual prosecutor's jurisdiction has the resources to handle a no­
plea bargaining policy, then no such. concessions need be given. Even ~f the 
proaeci;. tor's jurisdiction does not at this time have sufficient resources to 
handle a no-plea bargaining policy, there are various reforms which could be im­
plemented to speed up the judicial system to create the resources needed to do so.16 

This paper does not argue for the elimination of plea bargaining. The prac­
ticality of its abolition is questionable. According to Dave Boerner, King County 
Deputy Prosecutor, even if prosecutors no longer had the discretion to plea bargain, 
the discretion would only take some other form somewhere else in the criminal 
justice system. Instead, this paper recommends that prosecutorial discretion to 
plea bargain be controlled by established standards. Hopefully, if plea bargain­
ing cannot be eliminated, at least it can be regulated. 

• 
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FOOTNOTES 

1. See, gl:,rterally, Note, liThe Uncortstitutionality of Plea Bargaining", 83 
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Guilty Pleas", 112 U. of Pennsylvania Law Review 865. 
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United States, 242 F. 2d 101, 113 (5th Cir. 1957). See also Donald Newman, 
Conviction: The Determination of Guilt or Innocence Without Trial, p. 237 
(1966) . 

5. See, e.g., Ohlin and Remington, "Sentencing Structure: Its Effect Upon 
Systems for the Administration of Criminal Justice lf

• 23 Law and Contemporary 
Problems 495, 507 (1958). 

6. Berger, "The Case Against Plea Bargaining", 62 ABA Journal 614, 621 (May 1976). 
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The greatest cost of plea bargaining~ according to one commentator, is the 
I1harm to society which results from a process whereby defendants, including 
habitual offenders, are allowed to return to the streets more quickly than 
is "deserved". Note, liThe Elimination of Plea Bargaining in Black Hawk 
County: A Case Study", 60 Iowa Law Review 1053, 1063 (1975). According 
to Donald Newman, many prosecutors and judges have no objections to illogical 
pleas and "in fact, support the practice as both necessary and desirable", 
Donald Newman, Conviction: The Determination of Guilt or Innocence Without 
Trial, p. 102 (1966). 

See, e.g., Comment, "Prosecutorial Discretion--A Reevaluation of the 
Prosecutor' s Unbridled Discretion and Its Potential for Abuse", 21 De Paul 
Law Review 485, 517 (1971). "Imagine the surprise (and contempt) of the 
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in Information Usage for Prosecutorial Decision Ma.king in Plea Negotiations" , 
13 ~erican Criminal Law Review 435, 435-6 (1976). In a sU'r'Vey on "What Ails 
American Justice") seventy-five percent of those polled felt that convicted 
criminals are let off too easily. Sixty-eight percent felt the accused people 
are not brought to trial promptly. Forty percent of the people felt that 
lenient judges are the blame for cri!3. Sixty-two percent felt that letting 
criminals off too easily is more disturbing than the prospect that constitutional 
rights may be inadequately protected. "The Public: A Ha'rd Line", 77 Newsweek 
39 (March 8, 1971). 
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In discussing this social cost a recent Rhode Island study is particularly 
informative. In this study seven percent of the police officers in Rhode Island 
responded to various questions relating to their attitudes and role perceptions 
in the area of plea bargaining. One of the most interesting findings was the 
fact that approximately twenty-three percent of the respondents "cited political 
influence, friendships, ot pull as a primary explanation" for plea bargaining. 
Regardless of the validity of this claim, the fact remains that nearly a 
fourth of the officers believed it to be true. It is no large extension 
of the analysis to see that police officers may be extremely reluctant to 
arrest anyone with political influence if they believe the individual will 
be able to plea bargain to an insignificant charge once arrested. Arcuri, 
"Police Perceptions of Plea Bargaining: A Preliminary Inquiry", Case and 
Comment 32 (May-June 1974). Cited in Note, Supra Note 5 at 1062. 

9. See, e.g., Note, liThe Unconstitutionality of Plea Bar,gaining"l 83 Harvard Law 
Review 1387 (1970); Note, "Plea Bargaining: The Case for Reform", 6 University 
of Richmond Law Review 325,331 (1972). 

10. Note, "Plea Bargaining: The Judicial Merry Go Round", 10 Duquesne Law Review, 
253, 269 (1971). "The practice forfeits the benefits of formal, public adjudi­
cation; it eliminates the protections for individuals provided by the adversary 
system and substitutes administrative for judicial determinations of guilt; it 
removes the check on law enforcement authorities afforded by exclusionary rules; 
and it distorts sentencing decisions by introducing noncorrectiona1 criteria. 
This nullification of constitutional values should not continue without careful 
examination." Note, "The Unconstitutionality of Plea Baxgainingll

, 83 Harvard 
Law Review, 387, 1398 (1970). 

11. See, e.g.) Thomas and Fitch, "Prosecutorial Decision Making", 13 American 
Criminal Law Review 506, 546 (1976). As pointed out by Davis, "the discre­
tionary power to be lenient is an impossibility without a concomitant dis­
cretionary power not to be lenient." Kenneth Culp Davis, Discretionary 
Justice, pg. 170 (1969). 

12. Bubiny and Skillern, "Taming the Dragon: An Administrative Law for Prosecutorial 
Decision Making", 13 American Criminal Law Review 473, 475 (1976). See also 
White, "A Proposal for Return of the Plea Bargaining Process", 119 U. of 
Pennsylvania Law Review, 439, 449 (1971). 

13. Heumann, "A Note on Plea Bargaining and Case Pressure", 9 Law and Society Review, 
515) 526-27 (1975). 

14. See, e.g. Id. , Note, tip lea Bargaining: The Case for Reform", 6 University of 
Richmond Law Review 325, 332-3 (1972). 

15. See supra. Otherwise individuals forced by the prospect of 
receiving long mandatory sentences would have little to lose by demanding 
trial. Newman, supra note 5 at 182. This, however, tends to make a mockery 
out of many of the public's beliefs about the criminal justice system". 
Klein, "Habitual Offender Legislation and the Bargaining Process", 11 Criminal 
Law Quarterly 417, 428 (1973). 
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16. Itperspectives on Plea Bargainingll, The President's Commission on Law 
Enforcement and Administration of Justice, Task Force Report: The Courts 
p. 117 (1967). 

17. Several ways to streamline the judicial systems are: 

(1) Increase their funding; (2) computerize their record-keeping system; 
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(3) train administrative personnel in ~odern managerial skills; (4) standardize 
the procedureal rules of the superior courts; (5) regional redistricting of 
superior courts; (6) increase the visiting judge program; (7) eliminate the 
trial de novo by making district courts courts of record for crimes in which 
a defendant often appeals (i.e., DWI); (8) provide for administrative adjudi­
cation of minor civil suits and traffic violations; and (9) elimination of 
the liberal continuance policies of most judges. See David Nordeen, ~ 
Rise and Fall of Bargained Justi~ (unpublished report from House Research 
Center, 1976). 
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APPENDIX I PLEA BARGAINING IN KITSAP COUNTY 

Plea bargaining, the reduction of charges or sentencing by the 
. prosecution in return for a plea of guilty by the defendant, is a way of 
life for most prosecuting attorneys' offices in Washington. However, 
across Puget Sound from King County, the mecca of plea bargaining, lies 
Kitsap County, a virtual plea bargaining wasteland. The reason for the 
scarcity of plea bargaining in Kitsap County lies primarily with one 
man, John Merkel, the Kitsap County Prosecuting Attorney. When Nerkel 
took office £c~ the first time in 1970, it was his goal to increase the 
resources and manpower of his office so he could try all winable felony 
cases in court and convict the accused with the crime he was initially 
charged with instead of permitting him to plead guilty to a lesser charge 
with a smaller sentence. Merkel's goal has been reaChed, and although 
he admits that his staff works a little overtime to keep up with its 
workload, Merkel does prosecute all the winable cases with little or no 
use of plea bargaining. For example, Merkel said only 10 - 20% of all 
cases his office processes are bargained. Compare that small figure to 
the approximately 90% of all cases ha~dled by the King County Prosecu­
ting Attorney's office which are settled through plea bargaining. 

When asked why his office did not believe in plea bargaining, Merkel 
replied that as a prosecuting attorney it was his job to prosecute and 
not to play social worker. Respect for the criminal justice system will 
come only if all accused are treated equally under the law with no 
favoritism. To quote merkel, "If a fresh-faced l8-year-old kid with no 
record robs a store with a gun, I'm going to prosecute him for armed 
robbery." ~esides building respect for the law Merkel believes his 
ha:d-no~ed po~icy W~ll :educe crime, as those p;edisposed to commit a 
cr~~e w~ll thJ.nk tw~ce ~f the~ know that if they are caught they 't"ill 
rec~7ve a full sentence, not Just a small portion of that sentence by 
copp~ng a plea. Although there is no empirical proof that Merkel's 
policy ~as ~educed .crime ~r ~nc~eased respect for the criminal justice 
system ln KJ.tsap County, ~t J.S J.nteresting to note that he does have 
the support of his constituency as no one dared challenge him for his 
position in the last election. 
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AS previously mentioned, approximately 10 - 20% of all cases are 
bargained by Merkel's office. Merkel will plea bargain only in two types ~ 
of cases. First, in some cases the evidence is either insufficient or 
tainted so that the chances for successful conviction are small. In 
these cpses, Merkel's office is willing to accept a guilty plea for a 
lesser charge since a bargained conviction is better than no conviction 
at all. Second, his' office will give a person a "break" if justice 
requires it. The factors Merkel uses in deciding whether or not a per-
son deserves a Ilbreak" are the nature of the crime committed, how well 
the person has cooperated with the police and the prosecutor, the criminal 
record of the accused and whether restitution to the victim rather than 
criminal punishment is the better solution to the problem. 

Has Merkel's conservative plea bargaining policy increased the work­
load of the Kitsap County court? One of the justifications cited by 
prcsecutors for the liberal use of plea bargaining is that without it the 
courts would be hopelessly flooded by litigation. ·.~e theory is that if 
the defendant is no longer tempted to plead guilty .}y an offer of a re­
duced charge, it is only natural that he would not plead guilty; and, 
since he has nothing to lose, he would demand a trial thereby increasing 
the workload of the court. Has this been the case in Kitsap County? 
Merkel said that in some cases this has been true, but in the vast major­
ity of cases the defendant still pleads guilty without the offer of 
lesser punishment. A questionnaire study done by Bob Naon, staff counsel 
for the Washington state Bouse of Representative's Judiciary Committee, 
backs up Merkel~ claim. It was discovered by the study that about 70 - 8~% 
of all pleas entered state-wide are guilty pleas, while in Kitsap County, 
85% of all pleas entered are guilty pleas. Merkel said the reason the 
percentage of guilty pleas is so high in his county is because most 
defendants are in fact guilty and because the police are very efficient in 
Kitsap County, Merkel's office usually ~as enough evidence for a con­
viction or an admission from the defendant so as to convince him and 
his counsel that it would be a waste of time and money for the accused 
to go to trial. 

However, even with this high percent of guilty pleas, Kitsap County 
still has the largest number of trials per criminal filings of a county 
with a population of 100,000 or more in the state, according to a soon to 
be released Washington state Bar Association report on public defenders. 
(A high percentage of trials per filing is a good indication that many defen-
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dants do indeed go to trial instead of pleading guilty.) But, this fact 
is statistically insignificant as in 1975 19% of all criminal filings 
ended up as trials in Kitsap County compared to 16% of all state crimi­
nal filings ending up as trials according to the Nineteenth Annual 
Report Relating to Judicial Administration in the Courts of the state 
of Washington as prepared by the Office of the Administrator for the 
Courts. The only other data which would give any suggestion of whether 
or not Merkel's policy increased the workload of Kitsap county's courts 
is the amount of growth of their case backlog. Backlog can be measured 
by comparing the number of cases disposed of per number of cases filed 
in a county. If the percentage of filed cases disposed of is high, then 
the backlog of the court is smalli if the percentage is low, then the 
backlog is large. Kitsap County Superior court disposed of 80% of all 
cases filed during 1975; meanwhile, the state's superior courts' average 
of filed cases disposed of was 91% according to the Nineteenth Annual 
Report of the Office of the Administrator for the Courts. This indi­
cates that Kitsap County Superior Court's backlog is increasing at 
a much faster rate than the rest of the state's sunerior courts. Whether 
this is due to Merkel's policy, to the tremendous ~opulation increase 
in the area (Kitsap County's population increased from 103,100 in 1973 to 
118 / 600 in 1975), or to a combination of these and other factors is 
unknown, but it does shmv that Kitsap County Superior Court cannot 
handle its current workload with its present resources. Considering 
all relevant statistics, and keeping in mind the limitations in using 
statistics, one could conclude that Merkel's conservative plea bargaining 
policy has had some, but not Inuch of an impact on the workload of Kitsap 
County's cou~t system. 

c Perhaps more helpful information can be found in the personal obser-
vations of those who work daily with Merkel's policy. The Honorable Jay 
llamilton, presiding Judge of Kitsap County Superior Court, believes that 
the lack of plea bargaining in his court has had an "appreciable" effect 
on his workload. Hamilton believes if Merkel had a more liberal policy, 
many more cases would be settled out of court. Ronald Ness, Deputy Public 
Defender of Kitsap County, believes that Merkel's policy makes his job a 
lot tougher. Ness said many of his clients would be willing to plead guilty 
to a lesser charge, but because the prosecutor's office won't plea bargain 
many defendants demand a trial hoping for an acquittal. Merkel himself 
thought his plea bargaining policy probably increased the court's work­
load. Yet, he said the court seemed to be handling its workload fairly 
well and he saw no reason to abandon his policy. 

Merkel asserted that if the people want the criminal justice system 
to work the way it is suppose to with no behind-the-back dealings and 

• equal treatment for all involved in the criminal process, then the people 
are going to have to pay the price. If the court's workload becomes too 

~ great for them to handle, the prosecutor should not plea bargain to get 
guilty pleas, but rather more courts should be established. 
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In summary, the Kitsap County prosecuting Attorney's Office rarely 
bargains except when a case is either not winable or manifest justice 
requires it. This policy has had some effect on the court's workload 
but not as much as many people might expect. So before anyone makes 
any decisions on reformation of present day plea bargaining practices, 
that person should look at Kitsap County's experience with John Merkel's 
policy for some clues on what the results one type of reformation might 
bring. 

I trust the foregoing has been of assistance to you. 

plli1a 
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