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LETTER OF TRANSMITTAL

, - Mavx 27, 1931,

Mz. Prusipent: I beg to transmit herewith a fifth report
of the National Commission on Law Observance and En-
forcement, treating of the Enforcement of the Deportation
Laws of the United States. I have the honor to be,

Very truly yours, '
' Gro. W. WioKERSHAM,
Chairman.
To the PresipENT OF THE UNITED STATES. :
) IIr .
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THE ENFORCEMENT OF THE
DEPORTATION LAWS

The currﬂnt notion that the so-called foreign-born paxt
of the population of the Unjted States, including the chil-
dren of foreign-born parents is resp0ns1b1e for a chspropor-

_tionate part of the crime committed in the country is .

certamly not based upon an adequate statistical foundation.
It is true, however, that in some of our large cities some_
types of crime have appeared as a peculiar weakness of cer-
tain groups of foreign people and that in some instances,
among these groups, organizations are popularly believed to
have been perfected both for the systematic commission of
crime and for the protection of offenders against detection
and punishment. It is not strange that among people only
recently admitted to our shores, there should be many who
find it difficult to adjust themselves to the changed condi-
tions under which they must live in the land of their adop-
tion. Rural immigrants, who scatter over the United States
following rural occupations, have found  the adjustment
easy, as have those also who have undertaken to follow

- among us the simpler trades and callings to the habits and

art. of which they were accustomed in the country from
which . they came. DBut to those who settled in our great
industrial cities, the change was severe and exacting. In

-order to meet together the strange and difficult conditions

of their new hfe, to provide for one another the sympathy
which they did not know how to elicit from a. people whose
language and ways they did not understand, and to retain
some sense of old racial and community. membership, at

least until they or their children could acquire relationships

and positions in the new society, these -people naturally

grouped themselves inte racial colonies. The process by .
‘which the foreign born. are to be ass1m11ated into American -

life consists of an attrition between their habits and limita-
: 1
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tions and the new life around them until-their nonassimi-
lable traits are worn away and.the inadequacies of their

~equipment are supplemented by the things which are neces-

sary to make them fit into our highly industrialized and
commercialized life.

From other studies made for this commission, the strong
likelihood appears that the foreign born in the United
States can be definitely exonerated from the charge that they
have been responsible for a disproportionate share of the

crime current in the country. These studies seem to dis-

close no reliable statistical basis for an opinion as to whether
such an excess of criminality has or has not developed among

"Americans born in the United States with one or both paients

foreign born. It would not be unreasonable to expect greater

difficulty with this group. The foreign horn'naturally are

less aggressive than their children born in this country, in
their efforts. to become Americanized, and more tenacious
than, their children in retaining the traditions and habits of
subordination acquired in the country of their origin. The
American-born children of foreign parents, associating in
our public schools and in the streets of our cities with thor-

_oughly American children, naturally want to leap all the

barriers which set them apart as a distinet class and quickly
resent, if they do not rebel against, the discipline and condi-
tions of their homes, which seek to preserve in them the
characteristics of foreign children as distinguished from
American children. This early resentment and rebellion
against parental standards and parental discipline, re-
freshed from time to time by group-conscious assumptions

of discrimination, may well produce special difficulties and
. dangers for these first-generation Americans. Beyond the

obvious probability of disturbance from such conditions it is

not possible at present to go. Statistical data, adequate in

extent and reliable in character, are simply not available.
How far these difficult readjustments and surviving racial

" habits and tendencies ayve either themselves causes of crime
or constitute conditions unfavorable to law obseryanée is*

properly a branch of the general subject of the causes of
crime, for the study‘of which a special subcommittee of the
commission has been constituted. But this commission dis-

ENFORCEMENT OF DEPORTATION LAWS 3

covers afresh, each time a special studyis presented to it, the

interrelation of the branches into which it has divided its
gerieral inquiry and the difficulty of commenting, separately,
upon reports which sometimes touch at a tangent and at
other times interlock with other subjects, for the study of

which other groups of experts are collecting material, and -

which in the main are in the province of the subcommittees
of the commission itself. For this reason extended comment
at this point is withheld upon any effect which the enforce-
ment of the deportation laws of the United States may have
as a causative factor in the general crime situation. It is

- obvious, however, both that the spirit of these foreign groups

would naturally be apprehensive of the administration of a
body of law aimed particularly at members of the group, and
suspicious of an administrative enforcement of that law,
nonjudicial in character, or at least surrounded by few of
the safeguards which in every country characterize the judi-
cial determination of personal and property rights of great
and sometimes tragic importance. This apprehension is con-
stant, for no foreign-born resident of the United States,
whether he has been naturalized or not, can ever be sure that
he will not suddenly be made the subject of an administra-
tive process, carried on without his knowledge by telegraph
between an inspector in the field and a bureau in Washing-
ton, which will find some irregularity in his entry or in his

. conduct, break the personal and property ties which he has

established in the United States,and return him to the country
from which he came, where he will not be welcome and where
he has already found the conditions of life too hard to endure.
Every claim by an alien, except the high prerogative claim
of citizenship, may be thus adversely determined by a non-
judicial administrative process, and, in the abserice of an
established appellate procedure, the protection of a habeas
corpus proceeding is only rarely available through the em-
ployment of competent counsel. This situation prolongs
and deepens the immigrant’s sense of insecurity and delays
his mental and moral stabilization in the country which he
is seeking to adopt. .

With this report there is transmitted a study of the en-
forcement laws of the United States made by Mr. Reuben

[
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Oppenheimer at the request of the Committee. on Criminal
Justice and the Foreign Born, Mr. Oppenheimer is a grad-
uate of Johns Hopkms University, Harvard Law School, and
is a member of the Baltimore bar. In addition to an actwe
practice of his profession since 1921, he has been engaged
in legal and sociological research of various kinds, dealing
prlmarﬂy with juvenile courts, juvenile dehnquents and the.
legal aspects of the family, and has published in law re-
v View's and elsewhere, in conjunction with Mr. Bernard Flex-

ner, of the New York bar, and others, the results of these
researches.

Under the auspices of the legal research comrmttee of

the Commonwealth fund, Dr. Wllham C. Van Vleck has
in the course of preparation a report on. administrative
consrol of aliens, This report has not yet been published,
but Mr. Oppenheimer has been permitted to examine it,
and to the extent that the two studies cover the same
ground, Mr. Opperheimer finds Doctor Van Vleck and
himself, in the main, in agreement as to their findings of
faet and conclusions. :

~ A more restricted study, Deportation of Aliens to Europe,
" by Jane Perry Clark, of Columbia University, has also been
substantially completed. Mr. Oppenheimer has seen Miss
Clark’s material. To the extent that the two investigations
cover the same field, the findings of Miss Clark are in agree-
ment with those of Mr Oppenheimer.

Deportation laws are, of course, necessary. No other pen-
alty than deportation will protect the United States from
being inundated by defective, diseased, delinquent, and in-
corrigible persons. No other penalty will adequately dis-
courage border jumpers or stowaways or the industry of
smuggling undesirable aliens at our borders. The United
States has a policy with regard to the admission of aliens,
and those who by fraud make illegal entries, or by subse-

- quent conduct attempt to defeat that policy, should be de-

ported. For roughly 100 years we welcomed aliens without:
much discrimination.. The immigrants who came in great
numbers were scattered and, as it were, sown into the vast
areas of undeveloped agrlcultural lands of the country, and
they neither faced nor presented the problem which arose
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when our own population began to become urban and in-
tensely industrial. It was not, therefore, until 1882 that
need was felt for a general immigration law and not until
1917 that what may be called the present policy of the coun-
try on that subject was adopted. At the outset the whole
matter was naturally intrusted to an immigration service
which, operating at the ports of entry, excluded undesirables.
Gradually it began to appear thet illegal entries were being
made at other places and that the machjnery for preventing
the entry of ineligibles ¢n lémine had to I e enlarged. Pro-
hibition of entry had to be supplemented by detection and
deportation of fraudulent entrants and developed ineligibles.
For two reasons the remedy was sought in a mere enlarge-
ment of the administrative task of the Bureau of Immigra-
tion. First, because it seemed natural to intrust to those
whose task it was to prevent illegal entries the additional
task of discovering those who escaped their net and, sec-
ond, because the last 50 years has been characterized by a
tendency to use administrative processes rather than judicial
processes, wherever it was possible, to avoid delay and to
secure simplification of procedure. As a consequence, as
Mr. Oppenheimer points out, the deportation laws of the
United States are administratively enforced and the agents
of the Bureau of Immigration of the Department of Labor,
operating in the interior 6f the United States, each have the
whole duty of enforcing these laws in their districts. This
makes of such an agent a detective, a prosecutor, and a
judge—three functions which we have found it safe, in no
other phase of life, to intrust to any one individual. Mr. Op-
penheimer’s examination of the subject leads him to believe
that the spirit of the bureau and its agents has for the most
part been fair, but he points out striking instances of op-
pression, unfairness, and hardship which are certainly to be

expected in the enforcement of a law which leaves little or no

discretion, even to the head of the bureau, and is operated
by agents scattered over the country, subject to a centralized
control, which, with the slightest relaxation of official vigi-
lance, will become illusory. This control is by a central
bureau which bases its judgments upon the reports of the
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officers who have discovered the ‘prospective deportee, sub-
jected him to examination, formed a judgment adverse to
him, and reported, for confirmation and authority to act,
that judgment, with slich part of the record as the prosecutor
judge deems necessary to secure affirmance of the opinion
which it has engendered in him.

Mr. Oppenheimer’s report develops historically and pro-
cedurally the growth of the administrative enforcement of
the deportation law, points out suggested remedies. for the
- sporadic evils which have developed, and safeguards against
other evils which are inherently likely under a system so
- centralized and administered. Happily his investigation

discovered nothing worse than the kind of unfairness to the = °

suspected deportee which occasionally results where men un-
ﬁra%ned in the law become too zealous as prosecutors to re-
main judicial as judges. Plainly there should intervene in
this process a judicial body independent of the department
charged with the administrative features of the enforcement

of the law.. Such a court or commission thus would be:

wholly disassociated from the discovery and prosecution of
deportees. -To such a court appeals should be easily prose-
cuted. It should hear, in open court and in the presence of
the accused, all the evidence upon which the final judgment
is to be predicated. In the end a public record should be
made of each case.

As Mr. Oppenheimer points out, such private and confi-
dential matters as develop in these inquiries could be ade-
quately protected in the public record by substituting num-
bers or letters for the names of the persons involved in the
proceedings. :

' It should not be forgotten that although the administra-
tion of this law annually results in the deportation of
approximately 15,000 persons, the investigating activities of
the department annually question the right of approximately
- 100,000 persons to remain in the United States. Of course,

- the number of foreign born in the United States, as to whom

the. possibility of such a question constantly exists,'is vastly -

greater, and for their reassurance open and easily intelligible
processes, administered with convincing justice, are essential.
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To the extent that these laws affect foreign-born persons ‘who
have been accorded the right of citizenship, the Government
gives them, what it owes to every citizen, a just determina-
tion of their rights by the common processes of judicial action.
To the extent that these laws affect foreign-born persons who
kave not yet been made citizens, it is especially important
that fairness should not only be exercised but be made mani-
fest. But the Iaw makes no distinction bevween naturalized
and unnaturalized persons in its guaranty of the great tun-
damental rights which are here under consideration. The

Bills of Rights of the United States and of the States ex-

tend their guaranties to“ persons,” thus making them rights
of men and not privileges of citizenship. A naturalized citi-
zen has acquired substantive rights as a citizen by virtue of
his naturalization, but the most temporary resident of the
United States, owing allegiance to another government, i,
while he is on our soil, given the equal protection of our laws,
and it is not consistent with the spirit ¢f our institutions or
the express language of our bills of rights to deny the sub-
stance of these guaranties to resident aliens, either directly
or indirectly, by adopting processes for their assurance which
in effect diminish their efficacy to classes of persons not
classified by the Constitution itself. Even a person accused
of a fraudulent entry in violation of our laws is entitled to
have the facts fairly determined as to the truth of the charge.
These considerations are emphasized by the fact that in
many deportation cases, even when the judgment is just and
necessary, the hardships are extreme both upon those who are
deported and their families who are permitted to remain,
and in the opinion of this commission the limited discretion
which Mr. Oppenheimer recommends to be given, to permit
in cases of exceptional hardship a relaxation of the rigid re-
quirement of the present statutes, would be consistent with
the dignity of a great and humane Nation. The instances
calling for the exercise of discretionary relaxation would be
too few to constitute a real infraction of the policy of the
country which it is, of course, of great importance to
maintain. ‘ '
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. The commission adopts the conclusions and recommenda-
tions which constitute Chapter IV of Mr. Oppenheimer’s
report,

Groree W. Wickersmam, Chatrman,
Newron D. Baxer,

Aps L. Comsrock,

Wirriam 1. Gruss,

Wriiam 8. Kenvyon,

Monte M. LEMANN,

Franxk J. Lorscs,

Pavr J. McCormicx,
Roscoe Pounn.
May 27, 1931. '

STATEMENT OF HENRY W. ANDERSON

-I concur generally in the statement of principles and in
the observations contained in the report of the commission
as to the defects in the present system for the deportation
of aliens. I regret that I am unable to concur in all of the
c_onclusio’ns_ and recommendations adopted by the commis-
sion from Chapter IY. of Mr. Oppenheimer’s report.

In section 1, clauses () and (3) of Chapter IV, Mr.
Oppenheimer states as conclusions from his study that “the

apprehension and examination of supposed aliens are often

characterized by methods unconstitutional, tyrannie, and op-
pressive,” and that there is strong reason to believe that in
many cases persons are deported “when further develop-
ment of facts or proper construction ‘of law ” would have
shown their right to remain. While he is careful to say that
the defects and abuses inherent in the system are not pri-
marily the fault of the agency in charge of deportation, yet
I am constrained to feel that these conclusions constitute a
severe indictment of those charged with the sdministration
of the law. The provisions of the Federal Constitution for
_ the protection of the rights of every person, citizen or alien,
are a part of the supreme law of the land, binding upon all

officers of the Government. No officer or agency of govern-
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ment ic authorized under any system to disregard these con-
stitutional limitations or to administer the law in a * tyran-
nic and oppressive ” manner. It is equally true that it is the
duty of those charged with the administration of laws affect-
ing the most sacred personal rights applicable generally to
persons who are not familiar with our language or institu-
tions to see that the facts are fully developed and that the law
is properly applied. The conclusions stated are in effect find-
ings that the officers administering the law are often guilty
of lawless invasion or disregard of the fundamental rights
of the persons concerned. This is a serious charge, for
nothing can be more destructive of respect for or confidence
in government than the lawless administration of the law.

With due regard to the.apparent thoroughness of Mr.
Oppenheimer’s inquiry and the weight to be given to his
conclusions, I am not prepared as a member. of this com-
mission to adopt; and enunciate as my own, findings of such
a sweeping character affecting the conduct of those engaged
in the administration of the law without first having made a
personal examination of the actual records and other evi-
dence upon which those findings are based. This can not
now be done. '

In these circumstances I am- constrained to feel that
these findings should be transmitted as those of Mr, Op-
penheimer, based upon his study of the subject and exam-
ination of the evidence. As such they can not fail to chal-
lenge the attention of those in authority, and should induce
a thorough inquiry. If such conditions exist appropriate
measures should be taken to prevent, as far as possible, con-
duct so highly prejudicial both to personal rights and the
orderly administration of the law. '

I agree with the conclusions in section 2, clauses (a) to
(f), inclusive, of Chapter IV of Mr. Oppenheimer’s report
as to the defects inherent in the present system. It requires
no argument to demonstrate that as to matters involving
vital personal rights and liberties the powers and duties of
detection, prosecution, adjudication, and execution of judg-
ment should not all be vested in one administrative agency of
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the Government. It is disturbing to be told that the prin-
ciples and practices of the Inquisition and the star cham-
ber have gained a fqothold in our system of government.
If these principles and practices are admitted as to aliens,
it is only a question of time when they will be applied as to
citizens. They have no place in our American system.

It is equally obvious that in the sdministration of laws
of this character discretion should be vested in some officer
. or agency of government to grant such relief as may be
required by justice and the ordinary comsiderations of hu-
manity against peculiar hardships which may arise in indi-
vidual cases, of which examples are given by Mr. Oppen-
heimer in his report.

I am not prepared, however, to adopt the recommendation
contained in section 3, clauses (&), (¢), and (f) of Chapter
IV, for the creation of a board of alien appeals to exer-
‘cise judicial functions in connection. with the deportation
of aliens. In my view the creation of special tribunals of
the character proposed should be avoided wherever it is
possible to do so. They tend to produce complexity and
confusion in government, with constantly increasing organi-
zation and expense; to destroy that simplicity of organiza-
- tion and direct responsibility which is essential to effective
administration either in private or public affairs,

Indeépendent administrative tribunals may be and some-
~ times are necessary as agencies for the efficient exercise of
the regulatory powers of government, but the trial of
offenses against the law is a judicial functmn and such
trials should be conducted in the courts, where proper pro-
tection of personal rights may be afforded and the aid of
counsel in every stage of the proceedings may be insured.

The fact that the number of cases is large is no ade-
quate reason for denying to a person accused of violating
the law the right of a trial in the courts under the pro-
tection of recogmnized judicial procedure. ” The proper ad-
ministration of justice to citizén and alien, to richiand poor,
is one of the first and most important duties of government.
If the present -courts aré inadequate for the prompt and
orderly administration of justice, others should be created.

e s
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Neither considerations of convenience nor economy should
weigh against thie proper administration of justice to any
jperson within the jurisdiction of the United States. .
I see no reason why the execution of the administrative
features of the law, including investigation, detection, prose-
cution, and the enforcement of orders of deportation, should
not be vested in the Department of Labor as at present, while
trials of offenses against the law, which is a judicial func-
tion, should be conducted in the courts of the United
States. If 'a charge justifying or requiring deportation
under the statute is sustained, an order of deportation should
be entered by the court, to be executed by the Department of
Labor,” with discretion vested in the President to relieve
against peculiar hardships in special cases.

I regret that the time and resources of the commission
did not permit of a thorough study of our immigration laws
and their enforcement. The statistics given in Chapters I
and IT of Mr. Oppenheimer’s report, estimating the large
number of aliens unlawfully in the United States and show-
ing the number of deportations from the United States, the
number of aliens in our penal institutions, and the cldsses of
deportees, naturally suggests the inquiry as to why these
people are here at all. Apparently a small proportion only
of the aliens who are in the United States in violation of
our policies and laws are found and deported. We cer-
tainly have the right to demand that these laws be respected
and to see that they are enforced. It is hoped that this
study, although confined to the enforcement of the deporta-
tion laws, may lead to a thorough inquiry into the entire
system, and result in such changes in the law or in the sys-
tem of administration as will tend .to render methods of
prevention or control more effective and methods of deporta-
tion more humane.

While I am compelled, for the reasons stated, to differ
from some of the conclasions and recommendatmns of Mr.
Oppenheimer which are adopted by the commission, I can
not too strongly emphasize my appreciation of the impor-
tance and appfxrent thoroughness-of his study and report.

Hexry W. ANDERSON.

Mavy 27, 1931.
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STATEMENT OF KENNETH MACKINTOSH

A careful reading of Mr. Oppenheimer’s report leaves me
with the impression that from a necessarily incomplete study
of a relatively small portion of the deportation cases, in-
stances of abuse have received overemphasis and inferences

- of abuse have been indulged in where a full knowledge of

all the facts would justify the result obtained. I do not

~ believe that these laws are being so negligently or abusively

administered as this report seems to indicate. To believe
otherwise I would require more clear, cogent, and convinc-
ing evidence than has been so far offered. The justifiable
presumption that a high department of government is hon-
estly and humanely performing its important duty should
not be overcome by the showing of deviation from the pro-
cedure in the trial of criminal causes to which lawyers are
accustomed.

I feel that the difference between a judicial and an ad-

- ministrative function has not been kept as clearly in mind

as it should have been in making an appraisement of the
operation of deportation. The process of reraoval of aliens
is not a prosecution for crime where the defendant must be
accorded all the protections guaranteed under our system of

criminal justice, but it is only the withdrawal of a privi- -

lege because of its having been abused, and in such an ad-
ministrative proceeding it is not necessary to make use of
all the technical machinery available in a criminal proseci-
tion. This does not relieve the Government, of course, from
an obligation of fairness and just dealing, but that obliga-
tion is not neglected merely because all the formalities of a
criminal investigation, hearing, and trial are not strictly
observed. I can not concur in a rather general indictment

- of a purely administrative branch of the Government based.

in large measure upon the failure to follow usual judicial
procedure. It seems to me that such criticism takes too
13 , ;
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legalistic a view of th# nature of the problem. Fo.'r that
reason I look with spprehension upon the suggestion of
creating what, s2cording to experience, will be an elaborate
" fudicial depavtment for the consideration of these deporta-
tion matters, Ths result will be another large governmental
body with #4s vs7al concomitants of expense, delay, growth
of techryuili¥ 4, and opportunities for the frustration of

s apparent, but they can be avoided by more careful han-
dling of present machinery. That there are hardships in
some cases is not the fault of the administration but of the
law itself which in its rigidity does not allow the exercise
of an ameliorating discretion in those cases where family
relationships would be distressingly disturbed by a strict
adherence to the letter of the law.

With more care on the part of the enforcing personnel
and the legislative grant of some discretion in hard cases,
my belief is that the situation can be adequately taken
carve of.

Kexnerer MaoxiNTosH.

May 27, 1931.
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--CHAPTER IV

; THE ADMINISTRATION OF THE DEPOB’!‘ATION

LAWS OF THE UNITED STATES

) ChaptéfI
GENERAL CONSIDERATIONS AND METHO])
OF INQUIRY

I
SCOPE OF THE REFORT

This report is concerned with the processes of the law in
the expulsion of aliens unlawfully in this country. Under
the Federal statutes, these processes, involving a number of

~varied and difficult functions, are carried out by a single

executive branch of the United States Government, the
Department of Labor.

The report does not deal with the exclusion of aliens at
the time they present themselves for admission, nor does it
deal, except incidentally, with the substantive laws which
determme what aliens are to be deported. The processes of
expulsxon are generally referred to as “warrant proceed-
ings ”; this is a study of the methods by which these warrant
proceedmgs are conducted and their results.

II
EXTENT OF THE PROBLEM

Durmg the past 10 years over 90,000 aliens have been de-
ported from this count.'y under warrant proceedings, and, in
addition, during the past 6 years for which records have
been kept, over 95,000 aliens subject to deportation have been
perxmtted to depart voluntarily without warrant proceed-
ings having been consummated. ;
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Deportations under warrant proceedings for the lgst 10
years are as follows:

N, o s o

‘Year ended June 30— deported | Year ended June 30—  deported
1921 — ‘4, 517 1927 e 11, 662
1022 o 4,845 1928 , 11, 625

1928 e " g661| 1929 12, 908
1924 . 8,409 1930 16, 631

5 9,495 ——

1326 - 10,904 VT E— 92, 157

The number of cases investigated in connection with war-

" rant proceedings each year is- very much larger-than the

number of actual deportations. At the present time, over
100,000 suspects are being investigated by th.e Department: of
Labor annually. The number of investigations for the past
three years, each ended June 80, are as follows:

1928 1929 1930
Warrant ;:ases investigated in connection with warrant pro-
O haal tnstitutions 1028 | 1018|107
f;ltlllg:é)gtals and almahouas 67,273 99, 713 08, 536
Total - . ‘80,3771 112,722 115, 396
Total investigations in connection with warrant pro-
(c):eedings rof the fiscal years 1928, 1929; and 1930 - 308,405

- According to the census of 1920, the .numb(?r of f(')rei.gn-
born persons of all ages at that time resident in the United
States and not naturalized was in excess of 7,000,000. The
number of aliens unlawfully in the United States has been
variously estimated, the estimates running from 400,000 to
3,000,000. ‘ .

The investigations. by the agents of the Department of
Labor necessarily involve a large number Both of aliens
lawfully here and of United States citizens.

. I
CONSIDERATIONS INVOLVED

The execution of the d(;porha,tion laws involves consideraj
tions fundamental to the people of the United States and to
its institutions.

GENERAL CONSIDERATIONS

DI
on

i
ENFOROEMENT oF ImmreraTION Laws

The policy of the Congress of the United States for some
years has been drastically to restrict and regulate immigra-
tion into this country. It is not pertinent to consider the
changing economic and social conditions which have made
advisable this reversal of policy from the time when immi-
gration was encouraged and fostered. It is sufficient to point
out the fact of the present attitude of Congress and the
executive officers of the Government and the overwhelming
public opinion behind these policies. Restriction of im-
migration, with all the complicated and expensive mu-
chinery which our quota laws have necessitated, can not be
effective without corresponding activity on the part of the
United States Government for the expulsion of aliens who |
have entered this country or are remaining here in viola- |
tion of our laws. No law can be made effective by preven-
tive measures alone; there must be retribution for those who
elude the preventive processes.

2
Rivpine Country oF UNDESIRABLE Ariens

It is a necessary attribute of sovereignty that a country
should have the right to expel residents who are. not citizens
and who are members of the criminal or other undesirable
classes. The necessity for the practical application of this
right is obvious. The prevalence of crime and disregard for |
law in this country is one of the reasons for the creation of |
this commission. There are serious problems enough in our - |
own body of citizens both with respect to disregard for law
and with respect to the general social organization; it is
patent that these problems should not be aggravated by the
continued residence in our midst of such aliens as are
members of classes dangerous to the community.
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3
FAIR§ESS 1o ExCcLUDED ALIENS

Fairness to the aliens whom we exclude from this country
demands that we should take proper steps to see that other
aliens who do not abide by our immigration laws can not
continue to reside here. Itis manifestly unjust to the aliens
.who abide by our decision of exclusion that other aliens who
have entered illegally or who have overstayed the period for
which they were admitted should be allowed immunity.

4
Prorecrion of AMERICAN WORKMEN

The problem becomes particularly acute in times of de-
pression and' economic hardship, when unemployment is
great. The presence of aliens unlawfully here often results
in .actual deprivation to American workers and their
families.

' 5
SERIOUSNESS OF DEPORTATION

On the other hand, the processes of deportation may in-
volve the most important of human rights. There is an
obvious difference between turning back an alien when he
applies for admission at one of our boundaries and deport-
ing him after he has been in this country for some time. In
cases of exclusion, the inconvenience to the alien is generally

inconsiderable. In most cases he has not been absent from

his home long enough for readjustment to have become diffi-
cult. In the case of deportation, however, often the roots of
the alien’s existence have been uptorn from his native land
and he has formed attachments of the most permanent na-
ture in this country. ;

The seriousness of the deportation process with respect
to aliens has always been recognized. James Madison, in his
report-on the Virginia resolutions, in speaking of the alien
act of 1798, described deportation as—
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the banishment of an alien from g country into which he has been
invited as the asylun most auspicious to his happiness—g country
where he may have formed the most tender connections; where he
may have invested his entire property, and acquired property of the
real and permanent, as well as the movable and temporary kind;
\v}xerg he enjoys under the laws, a greater share of the blessings oé
personal security, and personal liberty, than he ean elsewhere hope
for; and where he may have nearly completed Mz nrobationary title to
citizenship, (4 Billott Debates on the Federal C}:as;{gution, p. B566.)

In one of the first cases before the Supreme Court in-
volving deportation proceedings (Fong Yue Ting ». U. 8.,
149 U. S. 698), Justice Brewer described the process as one
yvhere the alien is “ forcibly taken away from home, and fam-
ily, and friends, and business, and property, and sent across
the ocean to a distant land * * *» T, another case the
.Supreme Court has referred to the deportation process as
involving “the fundamental rights of men * * * re.
gardless of their origin or race.” (Kwock Jan Fat o. White
253 U. 8. 454, 464) In the case of Ng Fung Ho o. White
(.259 U. S. 276) the court pointed out that deporta-
tion “* * * gy yesult also in loss of both property
and life; or of all that makes life worth living.”

6
ProrecrioNn o CoNsTrruTroNArn Rricnrs

Apart from the results of deportation, the rights given by
the F.ederul laws to the administrative agency arebtremen-
dous in scope. The very investigations to see whether sus-
pected persons ave subject to deportation, by their nature
involve possible interference of the gravest kind with thej'
rights of personal liberty. Unlawful searches and seizures
may be perpetrated; rights of lawful assembly and free
spee(:,h may be infringed. These investigations are not
.publlc, and they often involve American citizens. Tt is as
Important to American institutions that fundamental prin-
t?.1ples ;i 1Ejusltsice and fairness be observed in the administra-
lon of the laws as it is that alien
e Hooat) s »unlawfully here should
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7
INTERNATIONAL RELATIONS
¥

The deportation of an alien is the close of a chapter,.but
the story is not ended. His return will have reverb.emtmns
in the country to which he is sent back, among relatives and
friends and members of the community. America can no
longer be the promised land for so many of the p.eople of
Europe, but if we value the good will of other nations, i:,he
aliens we deport must have no just grounc.l fo_r complaint
that hospitality has been transmuted into injustice.

8
Principres or HoMANITY

Deportation often involves not only aliens but also An{e.ri-
can wives, husbands, and children, Separation of fam_lllfas
by deportation of the head member may in itself re:sult in
making those who remain public charges. Necessity for
enforcement of the law can not preclude considerations of
humanity. ‘

9
Resprcr For Law

Thousands of our immigrant population who are not sub-

ject to deportation learn of our Government and our insti-

tutions at first hand only by the contact that they or their
friends have with immigration officials. As Mr. Reginald

Heber Smith says in Justice and the Poor, the immigrant .

“comes to this country, often from lands of injustice and
oppression, with high hopes, expecting to' receive fair play
and square dealing. It is essential that he be assimilated
and taught respect for our institutions. Because of the
strangeness of all his surtoundings, his ignorance of. our
‘language and our customs, often because of his simple faith

GENERAYL, CONSIDERATIONS 29

in the America of which he has heard, he becomes an easy
prey. When he finds himself wronged or betrayed keen dis-
appeintment is added to the sense of injustice. Through
bitter disillusionment he becomes easily subject to the
influences of sedition and disorder.”

v
MATERIALS USED

L. Beports and statistics of the Department of Labor—
This material includes the annual reports 'of the Commis-
sioner General of Immigration, together with past and pres-
ent rules of the department and statistical information on a
number of subjects not included in the annual reports. The
offices of the Secretary of Labor and the Commissioner Gen-
eral of Immigration have extended every possible coopera-
tion for the collection of the material used in making this
report. .

2. Reports of warrant proceedings—The reports of the
proceedings of the Department of Labor in connection with
‘warrant cases are contained in files arranged chronologically ;
each file contains all the information upon which the warrant
of-deportation is issued or refused. A Iarge number of these
reports have been read. For the basis of detailed study, the
fiscal year beginning July 1, 1928, and ending June 80, 1929,
was taken. This year was selected as the most recent in which

~ the material was apt to be complete; in the subsequent year a

number of the cases were necessarily still open. Detailed ex-
amination of the files for this fiscal year was made by taking
every twentieth case in chronological order for a portion of
the year and for the remainder every fiftieth case. Full
abstracts of each case so studied were made. As a result of
this process, abstracts were made of 453 cases involving 496
persons. To test the representativeness of these 453 cases,

~ the nationalities of .the aliens deported as a result of these

cases were compared on a percentage basis with similar fig-
ures of the Commissioner General of Immigration for the
entire year. The results are as follows:

50308—31—-3 -
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Comparative. distribution, by mée or people, of aliens depmied from
the United States durmg year ended June 30, 1929, in the total
number deported and in the cases studied

3

‘ Per cent
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12,008 tntlorns
deporta- i(?agé’g
tions !
studied
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Bulgarian, Serbien, and Montenegrin

Ohinese.

Croatien and Slovenian . .

L8150 0§« OO T SO
Dalmatian, Bosman and Herzegovinian -
Duteh and Flemi ——

Bast Indian ~ .

English...
Finnish
Frencii
Germati emmaceemsemmmmmniaaannan
Greek.,
Hobrew . -

o

| N

STTTHONWROIRWADIIE ORWOST

. PR, N,

Italian (South) A
L) 128 U USSP SR

Korean . e Sme—mmamam e en————————
Lithuanian

Magyar.
Mexican. .
Pacific Islander..
Polish -
Portuguese.....
Rumanian. -
Russian.

Ruthenian (Russniak). :
Scandinavian (Norwegian, Danes, 8nd Swedes) . v.c-cveocccremmunecanann
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Spanish
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Syrian..
Turkish.
Welsh,
‘West Indian (except Cuban)
Other peoples.

~
S
-2

e
L SOREOO, M, ;i i, @, WO, |

'S
.

~

C

&2
N

WSIORWNY ot

o

t P N 2 S o PR . ..
WO R ROl OROT;00 ©00N OO AN C00C GO BIO0H I ~T D H i b &

«

O, COrRoRP, K

-

.

gy Sy R e A Bepesof e Coppons,Cope f e
% Less than one-tenth of 1 per cent.

Other tests were made and substantiate the conclusion that
the cases abstracted form a representative cross-section. All
abstracts of and quotations from deportation proceedings in
this report, unless otherwise noted, are taken from these 453
cases or from hearings personally attended by the writer. _

" 8. Personal inwestigation.—In addition to the 453 cases
abstracted, the writer of this report attended deportation
hearings of various kinds, including both preliminary exam-

bt SRy W LTt e
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inations and hearings on warrants of arrest, in 10 cities
throughout the country, including New York, Chlcaffo and
points along both the Canadian and Mexican borders.

4. Inte1~mews with officials—A. number of interviews with
immigration officials were had by the writer both in Wash-
ington'and in all the cities where deportation hearmgs were
attended. The officials interviewed include commlssmners,
assistant commissioners, district directors, immigrant in-
spectors, and patrol inspectors in the various localities.

5. Interviews with attorneys and organizations—A num-
ber of interviews were also had with representatlves of or-
ganizations interested, in various ways in the problems of
deportations, and with attorneys who specialize in deporta-
tion cases or in matters pertinent thereto.

6. Letters in answer to questions—Letters were received

- from persons from various parts of the country in answer to

particular matters or volunteering information with respect
to. deportatmn.

7. Reports of congresszonal keamngs.—The reports of con-
gressional hearings in connection with the immigration act
of 1924 and the proposed deportation act of 1926, as well

as other hearings and reports on recent bills 1nV01V1ng the

deportation process have been examined.

8. Printed books, papers, and pa,mpklefs ~~A number of
books, documents, and reports on various aspects of deporta-
tion have been gone over and considered.

9. Other reports—At approximately the same time this
report was being prepared, two other studies were being made

-which mvolved the deportation of aliens. One study was

that of Dr. William C. Van Vleck, dean of George Wash-
ington Law School, on Admlmstratlve Control of Aliens,
prepared under the auspices of the legal research committee
of the Commonwealth Fund. Another study was being
made by Miss Jane Perry Clark, instructor in government
of Barnard College, New York City, on Deportation of
Aliens From the United States to Europe, for the faculty
of political science of Columbia University. Both of these
studies were made independently of the present report and
are soon to be published. After the writer’s investigations
had been finished and his conclusions arrived at, he had the

o i
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opportunity of examining the study made b;y Doctor Van
Vleck, and, after this report had been printed in galley form,
the writer was able to examine Miss Clark’s study. In so
far as the three reports deal with the same aspects of the
deportation proceedings, their findings of fact are substan-
tially the same.

v
LAWS RELATING TO DEPORTATION OF AL'I‘ENS
1
History or Deportation Lisws

 The first general immigration law, passed in 1882, pro-
vided only for the deportation of aliens who were excluded
at the ports of entry. In 1888 Congress provided for the
deportation of contract laborers who within a year after
landing were found to have entered in violation of law. The

expulsion and deportation of aliens after they had been per-

mitted to land was first provided for as a general system in
‘the act of 1891. The periods during which deportations
were possible were extended in certain cases in 1903 and
1907. ’ -

In the general immigration act of 1917 the provisions re-
garding expulsion were greatly enlarged and extgnded and
it is this act with subsequent modifications and enlargements

- which is still the general basis of warrant proceedings. Im-
portant changes as to the time within which deportation
could be effected and as to the penalties for violation of the
deportation laws were made in 1924 and 1929.

Despite the changes of substantive law, the procedure in -

general warrant cases has remained unchanged since the act
of 1917, which provides that aliens found to be unlawfully
in this country “* * * sghall, upon the warrant of the
Secretary of Labor, be taken into custody and de-
‘ported E I *.”‘ : * : .

" Unlike the general provisions applicable to aliens found
to be unlawfully in this country, the Chinese exclusion laws
have always provided that any Chinese person found un-
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lawfully within the Unjted States shall be removed to the
country whence he came after being brought before some
justice, judge, or commissioner of the court of the United
States and found not lawfully entitled to be, or remain in
the United States. The expulsion of Chinese who are un-
lawfully living here but who do not come within the general
deportation provisions applicable to all aliens is still under
the jurisdiction of the Federal judiciary, although the great
majority of Chinese cases may be treated administratively as
warrant proceedings.

While it is not the purpose of this report to treat in detail
the various statutory provisions which designate the aliens
who are deportable, it is necessary to give an outline of the
statutes before the technique of deportation is taken up in
detail. These statutes have been passed at different times
and their proper construction sometimes involves difficult
questions with which in general this report will not attempt
to deal.

For the same reasons, some reference to the court decisions
upon expulsion and deportation is necessary.

2

"

OUTLINE OF STATUTESV
(¢) CLASSBS OF ALIENS DEPORTABLE

(1) Ariens DEPORTABLE BECAUSE OF MAKNER OF ENTRY OR CONDITION
OR STATUS AT ENTRY

This class includes:

Any alien who at the time of entry was a member of one
or more of the classes excluded by law.

Any alien who shall have entered or who has been found
in the United States in violation of & law of the United
States. o

Any alien who was convicted or admits the commission
prior to entry of a felony or other crime or misdemeanor
involving “ moral turpitude.” ‘

Any alien who shall have entered the United States by
water at any time or place other than as designated by-
Immigration officials.

ek o R e e sl Al AAN LS
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Any alien who shall have entered the United States by
land at any time or place other than as designated by immi-
gration officials. : .

Any alien who enters without inspection. by immigration
officials. This covers also aliens who obtain entry to the
United States by false and misleading representations or the
willful concealment of a material fact.

Any alien who is found to have been at the time of entry
not entitled to e¢nter the United States under the general
immigration laws. :

Any alien who is found to have entered this country other
than as permitted under the immigration acts or regulations

“made thereunder.

(2) Arens DEPORTABLE BECAUSE oF THEIR CONI;ITION OR AOTIONS
ArTER ENIRY
This class ‘includes: o
Any alien who is an anarchist, who advises, teaches, or
is a member of or is affiliated with any organization advis-
ing or advocating opposition to all organized government;

‘any alien who believes in or teaches the overthrow by force
" or violence of the Government of the United States, or of

all forms of law, or the unlawful killing or assaulting of

_any official of the Government, or the unlawful damage or

destruction of property or sabotage, or who is a member of
or affiliated with any organization so believing or' teaching;
any alien who writes or causes to be published any matter
so advocating or teaching or who is a member of or affiliated
with any organization which does so.

Any alien who within five years after entry becomes a
public charge from causes not affirmatively shown to have
arisen subsequent to landing.

Any alien who is sentenced to imprisonment to a term

of one year or more because of conviction in this country -

of a crime involving “moral turpitude” committed within

»

_five years after entry. ' ’

Any alien who is sentenced more than once to such a term
of imprisonment because of conviction in this country of any
crime involving “ moral turpitude ” committed at any time
after entry.
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Any alien who imports or attempts to. import into the
United States any alien for the purpose of prostitution or
any other “immoral purpose.” : .

Any alien convicted for a violation of the narcotic act.

Any alien interned under war legislation or convicted for
violation or conspiracy to violate certain acts of Congress
with respect to interference with foreign relations and neu-

trality, willful injury of war material, and other similar-

measures.

() TIME LIMITS WITHIN WHICH ALIENS ARE DEPORTABLE

The act of 1917 set up time limits within which the various
classes of aliens were deportable, in effect constituting stat-
utes of limitations in the various cases. These time limits
have been greatly affected by subsequent enactments. For
example, while the act of 1917 provided that any alien (other
than seamen) who entered this country or was found here in
violation of law should be deportable at any time within five
years after entry, the act of 1924 provides that any alien who
is found to have been at the time of ‘entry not entitled to
enter the United States or who' remains here a longer time
than permitted under the acts or regulations, shall be de-
ported.” The Supreme Court in the case of Philippides w.
Day, decided March 23, 1931, has sustained the contention

of the Department of Labor that the latter act supersedes
_the time limitations in the earlier statutes, so that there is no

time limit as to the deportaion of aliens entering or remain-
ing unlawfully with respect to the immigration act of 1924.

The Supreme Court of the United States has held that
the “ entry ” of an alien referred to in the various acts means
not the first time he entered this country but the last time,
so that, with some minor exceptions, no' matter how long an
alien may have resided in the United States, if he leaves this
country, whether for a year, a day, or an hour, and reenters,

~ the same provisions of the deportation acts may apply as

though he were entering for the first time.

The acts expressly provide that aliens found to be of cer-
tain classes, such as anarchists or those connected with pros-
titution, shall be deportable at any time. As to these classes.
of aliens there is no statute of limitations. On the other
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hand, in certain: classes of cases the period of limitation
Wlthm which the alien can be deported is expressly set forth.
If an alien becomes a public charge after five years from
entry he is not depmtable under that particular section, and
if an alien is sentenced to imprisonment for a term of one
year or more because of a conviction of a crime involving
“moral turpitude,” if the crime is committed after five years
from entry the alien is not deportable under that specific
prowsmn

(¢) AMELIORATIVE PROVISIONS

(1) RETURN PERMITS

- An alien legally admitted to the United States Who wishes
temporarily to depart may obtain a permit to reenter with
the approval of the Secretary of Labor and upon compli-
ance with the appropriate rules. This permit can not ex-
ceed one year but may be renewed from time to time. Such
a permit however, can not be obtained unless the alien is
legally in this country.

If an alien has been legally admitted to this country and
has paid his head tax, he can leave without affecting his
status, if his absence is for less than six months, and if he
reenters legally.

(2) REGISTRATION

By the act of March 2, 1929, any alien who (1) entered
the United States pI‘lOI‘ to June 8, 1921, who (2) has resided
here continuously since entry, Who (3) is a person of good
moral character, and (4) is not subject to deportation, can,
upon compliance with the regulations of the Commissioner

General of Immigration, and with the approval of the Sec-

retary of Labor, obtain a certificate of registration which has
the same effect as though the alien had been lawfully admitted
to the United States for permanent residence as of the date

e of his entry. This act in, effect constitutes an additional
‘statute of limitations for such aliens as can take advantage
of its terms, and is often broadly construed by the depart-
ment.

i
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(3) DISCRETION AS TO DEPORTATION

In certain strictly limited classes of cases there is some

discretion as to whether or not an alien should be deported,
even if the alien falls within one of the classes subject to
deportation. In the great majority of cases, however, the
statutes make no provision for any exercise of leniency.

Where an alien is sentenced to imprisonment for a term
of one year or more because of conviction in this country of
a crime involving “moral turpitude,” the act further pro-
vides that such alien shall not be deportable if he has been
pardoned or if the court sentencing such alien for the crime
shall within 30 days from the time of imposing judgment or
passing sentence make a recommendation to the Secretary of
Labor that such alien shall not ke deported.

Under the act of 1924 the Secretary of Labor may under

such conditions and restrictions “as to support and care as
he may deem necessary, permit permanently to remain in
the TInited States, any alien child who, wheh under 16 years
of age was heretofore temporarily admitted to the United
States and who is now within the United States (July 1,
1924) and either of whose parents is a citizen of the United
States.”
. The provisions of the act of 1920 with respect to the
deportation of aliens who are interned or violate war legis-
lation apply only - if the Secretary of Labor, after hearing,
finds that such aliens are undesirable residents of the United
States.”

(4) VOLUNTARY DEPARTURE

The Secretary of Labor may and does exercise some dis-
cretion in allowing aliens subject to deportation to depart
from this country voluntarily without issuance of- a formal
warrant of deportation. This discretion is sometimes exer-
cised by the district offices without any application for a
warrant of arrest being made. Under this procedure an
alien may subsequently apply for readmission under the
immigration laws, and, if he has an immediate relative who
is an American citizen, may not be ‘subject to the quota,

whereas, if he is formally deported, he is forever barred from -

returning.
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The act of 1917 makes provision for the removal to their
native country at any time within three years after entry,
at Government expense, of such aliens as fall into distress
or need public aid $rom causes arising subsequent to their
entry and ave desirous of being so removed. This provision,
however, and action thereunder do not come within the scope
of deportation proceedings.

(¢) LEGAL EFFECT OF DEPORTATION

i

Only certain classes of deported aliens were permanently
excluded from readmission by the earlier statutes, By the
act of March 4, 1929, it was provided that if any alien has
been arrested and deported in pursuance of law he shall be
excluded from admission to the United States whether such
deportation took place before or after the enactment of

the act. ' : :
" This act contains an exception with respect to any alien
arrested and deported before the date of its passage in whose
case the Secretary of Labor had granted permission to
reapply for admission. This saving clause has ceased to be
of practical importance. A

It is the issuance of the warrant of deportation which bars
the return of the alien and not the manner of the execution
of the warrant, so that aliens who are not physically deported
by the Government but pay for their own passage back are
nevertheless forever barred from readmission if the warrant
of deportation has been issued. Such departure under a
warrant of deportation must be distinguished from voluntary
departure before the warrant has been issued. '

There is no discretion given under the 1929 act.

(¢) ORIMINAL PENALTIES

The two most important penal provisions are as follows:
By the act of March 4, 1929, any alien who has been

- arrested and deported and who enters or attempts to enter
the United States after the expiration of 60 days from the
‘enactment of the statute is guilty of-a felony and punishable
by imprisonment for not more than two years or by a fine
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of not more than $1,000 or by both such fine and imprison-
ment.

The same act provides that any alien who thereafter
enters the United States at any time or place other than as
designated by immigration officials or eludes examination or
inspection by immigration officials or obtains entry to the
United States by a willfully false or misleading representa-
tion or the willful concealment of a material fact, shall be
guilty of a misdemeanor and, upoxn conviction, shall be pun-
ished by imprisonment for not more than one year or by a
fine of not more than $1,000, or by both such fine and
imprisonment. . :

Severe penalties are provided for those who forge immi-
gration visas or permits, or knowingly take part in the
fraudulent procurement of documents. There are penalties

imposed vpon any person who brings inte the United States

or attempts to bring any alien not duly admitted or not law-
[Tully entitled to enter or reside in this country, and fines may,
in certain cases, be imposed upon steamship companies or
other carriers. Penal provisions of other Federal laws may

‘also be involved.

(/) PROCEDURRE

With the exception of certain Chinese whose expulsion
can be only by court proceedings, the Secretary of Labor is
given the sole authority to take aliens unlawfully in this
country into custody and deport them. No provision is
made by the statutes for general judicial review, although, as
will be seen, there is a limitéd scope for judicial review by
way of writ of habeas corpus.

Any commissioner or immigrant inspector in charge is
given by statute the power to subpoena witnesses and the
production of books, papers, and documents with respect to
deportation cases, and any district court within the juris-
diction of which investigations are being conducted is given
the power to require such persons so' summoned to appear
before the immigrant inspector and to produce the books,
papers, and documents in demand, ‘Failure to obey such an
order of court is punishable as contempt.
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(9) BURDEN OF PROOF

By the act of 1924 in any deportation proceeding against
any alien the burdeh of proof is upon him to show that he
entered the United States lawfully and the time, place, and
manner of such entry into the United States. Substan-
tially the same burden of proof has applied to Chinese

(h) fOWER TO MAKE RULBES

The Commissioner General of Immigration, under the
divection of the Secretary of Labor, is given the right‘to
‘establish such rules and regulations not inconsistent with
law as he shall deem best calculated to carry out the pro-
visions of the act. The latest revision of these rules is as of
January 1, 1930, and includes matters relating to admission
and exclusion as well as expulsion. In general, these rules,
except in so far as they may conflict with provisions of. the
statutes or of the Constitution of the United States, are.bmd-
ing upon the department. Other instructions are issued
from time to tims in the form of circulars.

3

OurLINE OF PROCEDURE

The entire system for the investigation, apprehepsion, and
deportation of aliens unlawfully in this country is central-
ized in Washington in the Department of Labor, In gen-

. eral, deportation matters are handled by the same officials

who handle the various administrative features of the ad-
mission of aliens. Certain matters in connection with both
admission and deportation are under the jurisdiction of the
Commissioner General of Immigration.

. The territory within which immigration officials are lo-
cated is divided into 35 districts under the jurisdiction of
commissioners of immigration, or district directors. In gach
district there are a number of immigrant inspectors who

' deal with various phases of the deportation processes, gen-
erally under an inspector in charge of the particular loca}hty.

Tn certain districts there are also members of the immigra-
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tion border patrol, one of whose duties it is to apprehend
aliens attempting to enter this country unlawfully.

The immigrant inspectors in each locality investigate
alienis who ave supposed to be unlawfully here. The sources
of information which lead to the apprehension of supposed
aliens will be considered more fuily hereafter. Where an
immigrant inspector feels that an alien is here unlawfully,
he generally proceeds to conduct a thorough oral examina-
tion of the suspect which covers the time and manner of
the alien’s entry into this country and such other matters as
the immigrant inspector may feel pertinent or upon which
he may wish information. After such preliminary examina-
tion, or, in some cases, without the preliminary examination
having been made, the immigrant inspector applies for a
warrant of arrest.

Warrants of arvest of aliens supposed to be unlawfully in
this country are issued only in Washington in the office of
the Department of Labor. The application for the war-
rant of arvest, under the rules of the department, must
state facts showing prima facie that the alien is subject to
deportation, but there is provision for telegraphic applica-
tion in cases of necessity. A large number of the warrants
are issued upon such telegraphic applications.

The warrant of arrest, stating in general language the
violation of the immigration laws charged, is then served
upon the suspect. The alien is detained pending hearing
unless he can make satisfactory arrangements for the giving
of a bond or unless it is seen fit to release him on his own
vecognizance. If he is not released under bond or his own
recognizance, he is kept either in detention quarters of the
immigration department in certain larger cities; or, where
there are no such quarters, in a city, State, or county jail
or penitentiary with which the immigration authorities have
made arrangements for such detention.

Thereafter, the alien is accorded a hearing at which he is
given an opportunity to show cause why he should not be
deported. This hearing is conducted before an immigrant
inspector, often the same inspector who conducted the pre-
liminary examination upon the basis of which application
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was made for the warrant of arrest. The hearing is not a
public one. The alien is allowed to inspect the warrant of
arrest and for the first time is adyvised that he may be repre-
sented by counsel. At this hearing care is taken to obtain
the necessary data to show to which country the alien is
deportable.

The record of the hearing under the warrant of arrest is
then sent to the department in Washington, generally with

the recommendation of the inspector as to whether a war-.

rant of deportation should be issued or whether the warrant
of arrest should be canceled. With the record of the war-
rant hearing is sent all the data in the case. This record is
reviewed by a nonstatutory body in the Department of
Labor known as the board of review, appointed by the Sec-
retary of Labor and functioning under his -jurisdiction.
- Hearings before this board are held upon request. In prac-
-tice, however, ‘the record is generally reviewed in private
by a member of the board of review, who makes written
recommendations to the Secretary of Labor. The record,
with these recommendations, then goes to one of two assist-
ants to the Secretary of Labor or to an Assistant Secretary
who decides whether or not a warrant of deportation should

be issued. The recommendation of the board of review is.

generally followed.
" Prior to deportation the alien may be tried, sentenced, and
imprisoned for any crime committed in the United States,
including a violation of the act of 1929. ‘
If a warrant of deportation is issued, it may be satisfied
. in one of two ways; either the alien departs with the con-
sent of the Department of Labor, generally paying his own
expenses, or he is physically deported by the department.
Physical deportation is often accomplished by detaining the
alien until a so-called “deportation party” is formed, in
which a number of aliens subject to deportation ave deported
as a group. Deportation by either of these methods is a
formal deportation under the 'provisions of the law. .
"The entire deportation. process is an expeditious one;
generally only a few months elapse between the application
for the warrant of arrest and the actual deportation, unless
the alien is to be tried for a criminal offense or is already
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serving a sentence. But, whether the interval I:e a few weeks
or three or four months, the suspect is generally kept in
detention quarters or jail, even though he is accused of no
crime.

The alien has no appeal from the action of the Secretary
of Labor at any stage during the proceedings. He may,
however, apply to a Federal court for a writ of habeas cor-
pus on the ground that he is being unlawfully detained.

This, in very broad outline, is the course of the usual
deportation proceeding. In the following part of this report
there will be given a detailed description of the way each
step of the process is carried out. -

4
Drcrsions or THE Courts

The process of deportation by warrant proceedings, as
has been seen, is carried out solely by the Department of
Labor. No appeal is given by the statutes to any court.
However, the Supreme Court has decided that aliens held
for expulsion are persons within the meaning of the fifth
amendment of the Constitution of the United States and
so can not be restrained of their liberty without due process
of law. The protection accorded by the amendment is not
limited to citizens. (Yick Wo ». Hopkins, 118 U. S. 356.)
An alien held in the custody of immigration officers for
deportation is in custody under or by color of the authority
of the United States (U. S. ». Jung Ah Lung, 124 U. S. 621)
and therefore has a right to apply in the Federal court for
a writ of habeus corpus. There has been a large volume of
cases both in the Supreme Court and. the lower Federal
courts arising upon applications for such writs, As a result
of these decisions, there has emerged a framework of judicial
limitations within which the process of deportation must
be kept. .

The Supreme Court, in a number of cases, has held that
the United States can, as a matter of public policy, by con-
gressional enactment forbid aliens or classes of aliens from
coming within this country, or expel aliens or classes of
aliens from our territory. (Wong Wing ». U. S.. 163 U. S.
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228.) In an early case the Supreme Court further held,.

- with three justices dissenting, that the power to expel aliens
could constitutionally } be exercised by either judicial proceed-
ings or through execufive officers. (Fong Yue Ting . U. 8.,
149 T. 8. 698. ) The Supreme Court has also held, howevel,
that if the person whom the department seeks to deport
~ claims citizenship he has the right to have his claim of
citizenship determined by ]udlcml process. (Ng Fung Ho .

White, 259 U. S. 276,)

" While the burden of proving ‘that he has lawfully én-
tered this country may be constitutionally placed upon an
* alien, the burden of proving alienage rests upon the Gov-
ernment. (Bilokumsky ». Tod, 263 U. S. 149.)

The Supreme Court has further held, despite the serious-
ness of deportation proceedings, that they are not criminal
in nature and so the alien, although entitled to due process
of law, is not entitled to evoke certain constitutional safe-
guards applying to criminal proceedings. (Zakonaite w.
Wolf, 226 U. S. 272.) "

'The Supreme Court has also decided that while it is not
a violation of due process of law to have deportation pro-
ceedings ' conducted entirely by an executive department,
these proceedings must be—
administered, not arbitrarily and secretly, but fairly and openly,
under the restraints of the tradition and principles of. free government
applicable where the fundamental rights of men are involved, regard-
less of their origin or race. It is the province of the courts, in pro-
ceedings for review, * * * {o prevent abuse of this extraordinary
power * * * (Kwock Jan Fat v. White, 253 U. S, 454, 464.)

Even though the statutes do not expressly so provide, the
alien must have a fair opportunity to be heard, (The Japa-
nese Immigrant Case, 189 U. S, 86.)

There are a great number of decisions in.connection with

the question of what constitutes a fair hearing in deporta-’

tion proceedings. The facts in each case are different and
upon certain phases of the law the decisions of some of the
lower Federal courts are difficult to reconcile. It is not the
purpose of this report to attempt to analyze and classify the
various decisions.

e T e
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It may be said that, as a general rule, in the absence of
proof that the proceedings have not been fairly conducted,
the courts will not disturb the decision of the Secretary of
Labor-to deport the alien if there is any evidence to support
it, regardless of the character or weight of the evidence
which the alien has produced. ‘

The decisions of the courts with reference to deportation
proceedings are necessarily and properly influenced by the
strong presumption of validity of congressional or executive
action.  (Highland ». Russell Car Co., 279 U. S. 253.) A

‘decisiont that a certain proceeding does-not violate due

process of law is not an adjudication of the wisdom. or the
advisability of the proceedihg. (Ownbey ». Morgan, 256
U: S. 94.) .

In other words, the decisions with respect to deportation
mark out, within the limits possible under habeas corpus
proceedings, the periphery beyond which neither Congress
nor an executive branch of the Government can act without
violating due process of law. Tt is one of the purposes of
this report to ascertain if these boundaries are preserved.
It is another purpose of the report to study the workings of
the system within these legal boundaries, with a view to its
effectiveness and fairness.
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_ Chapter II
THE SYSTEM IN OPERATION

. ) I
PERSONNEL
1
Boarp or Review

The board of review is entirely a honsfatutory body ap-
pointed by the Secretary of Labor and subject to his juris-
diction, Since its inception in 1922 this board has reviewed

all records in warrant proceedings and has made all recom--

mendations to the Secretary as to whether or not warrants
of deportation should be issued. In addition to its work
in exclusion cases it handles other matters in connection with
immigration.

The board consists of a chairman and nine e other members,
one of whom acts as assistant chairman. At the time of
investigation there were three vacancies on the board. .

The chairman of the board receives a salary of $5,600, the
assistant chairman a salary of $4,600, and the others varying
amounts under that figure. At the present time the lowest
salary paid is $3,600.

Almost all of the members of the board have formerly been
employees of the Government, generally of the Department
of Labor. Some have been immigration inspectors, others
have entered the service as Iaw clerks or stenographers and

~have advanced from post to post. The chairman of the

board was formcrly in the office of the Solicitor for the De-
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partment of Labor. Almost all of the board are members of
the bar. o
2
InaMIGRANT INSPEC;EORS
On June 30, 1930, the number of immigrant inspectors was
1,028.
H
Immigrant mspectors are divided into five grades The
salary f01 grade one is $2,100, for grade five, $3,000. In-
spectors are promoted successively for two grades following
one year’s satisfactory service; promotion above grade three
is at the discretion of the Secretary of Labor, upon the rec-
ommendation of the Commissioner General of Immigration.

Immigrant inspectors are selected by the United States
Civil Service Commission. Applicants are given a written

- examination, the first portion of which consists of a mental

test’and the other portion of questions on immigration laws
and rules. No oral interview is given, nor is any character
investigation made. There are no educational requirements.

The reason for the absence of character investigations of
applicants for positions in the Immigration Service jis un-
derstood to be lack of funds. Such investigations are made
by the Civil Service Commission in passing upon applications
for field positions in other branches of the Government serv-
ice. Prohibition agents, for example, are so investigated.

TUpon appointment the immigrant inspectors are immedi-
ately dispatched to the districts in which they are to ‘work,
without any preliminary training. They are then sub]ect
to a year’s probation.

In its annual report for the year ending June 30, 1929,
the United States Civil Service Commission said:

In'the general field of law enforcement it is vital thaf those ap-
pointed shall be persons whose conduct, associations, and reputation

- shall give assurance of honest and conscientious effort at enforcement

of the law., * * * Txperience has demonstrated the definite need
for a searching inquiry into the qualifications and general suitability
of persons seeking appointment to positions of responsibility and
trust. * * *  The commission believes that this examination pro-
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cedure (character investigation) should be extended to the following
lasw enforcement positions: * * *  immigrant inspectors and jmmi-
aration patrol inspectors. ’

The turnover for the last three fiscal years in the force of
immigrant inspectors has been approximately as follows:

Pei cent
1928 8
1929, - 5.3
1930. ' . - 7.8

Of the persons qualifying as immigrant inspectors, a large
number have previously been employed in the Immigration
Service in other capacities or have had service in other
departments of the United States Government.

3
InivigraTioN PArron INspEcTORS

The Immigration Service border patrol came into existence
by virtue of authority contained in the appropriation act of
May 28, 1924, The primary duty of immigration patrol
inspectors is to prevent the illegal entry of aliens, not only
those seeking entry for the first time but those who, having
already entered, have been excluded. Those patrol in-
spectors working on or near the international boundaries are

- also expected to seize contraband of any kind being brought

into the United States in violation of the Federal laws and
to hold the guilty persons. On June 30, 1930, there was a
total field personnel in the border patrol of 805 employees.
The initial salary paid to immigration patrol inspectors
is $1,800; the:highest salary is $2,000.
Like immigrant inspectors, immigration patrol inspectors

. come under the Civil Service Commission. Applicants for

the position must pass a physical and a general mental test.
As in the case of applicants for the position of immigrant
inspectors, applicants for the immigration border patrol
are given no oral test, nor is any general character exam-
ination made. A

The Annual Reéport of the Commissioner of Immigration
for the year ended June 30, 1980, states that the turnover for
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the last three fiscal years in the imnﬁgrution border patrol
has been as follows:

Per cent
1928 : 25.4
1929 J— ?)8. 7
1930 20.5

4
Orarr EMPLOYEES

There are a number of other employees in the field service
in the Bureau of Immigration, such as interpreters, stenog-
raphers, guards, and the like. Most: of these employees are
under the civil service. The total number of employees in
the field service on June 80, 1930, excluding immigrant
inspectors but including comir’ssioners, assistant commis-
sioners, district directors, and assistant district directors,
was 1,355.

5

GENERAL CIHARACTER OF PERSONNEL

As a whole, it is believed that the personnel under whose
jurisdiction deportation work comes, is honest, zealous, and
hard working. Although some instances of individual dis-
honesty are reflected in the large turnover, it is believed
that the great majority of men in the service are free from
even suspicion of corruption. The work entailed is difficult
and, particularly among immigrant inspectors and immi-
gration patrol inspectors, is mot confined to the ordinary
working hours of the average Government employee. Mem-
bers of the border patrol particularly are exposed to hard-
ship of various kinds, including personal risk.

Each branch of the service manifests considerable esprit
de corps, and zeal, particularly in the investigation and
prosecution of suspects. Although there are noteworthy
exceptions, the general attitude of the field personnel, as
indicated by the 2ases examined and many personal inter-
views throughout the country, is that of the detective and
prosecutor; the primary interest is to deport as many aliens
as possible. ' :
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II
DESCR];PTION OF PROCEDURE
1
AI;I’REHENSION
(a) PERSONS MAKIN(_} APPREHENSIONS

(1) BomrpER PATROL . S

The immigration border patrol functions primarily along
the Canadian and Mexican borders. At such places investi-
gations and apprehensions are generally made by the patrol
inspectors rather than by the immigrant inspectors, although
the latter work with and suggest leads to the former. Per-

~ sons crossing at designated places, such as the international

bridges, are inspected by immigrant inspectors. The work
in this connection comes within the exclusion process rather

than the process of expulsion. A considerable number of -

aliens attempt and often succeed in entering the country at
other places by rowing or wading across the river, or, in
some cases, by merely walking across the boundary line.
Although they discover a number of aliens subject to
deportation who have been in this country for some time, the

‘primary purpose of the border patrol is to apprehend persons

entering this country unlawfully at the time of entry or as
soon as possible thereafter. .

Sometimes the border patrol is stationed along the physi-
cal boundary, as along the Niagara River in the North and
the Rio Grande in the South. Because of the nature of the

terrain adjacent to Mexico, it is often important for the

horder patrol there to take up positions somewhat back of
the physical boundary so they can apprehend aliens as they
come out of the brush. The best work in making appre-
hensions of aliens crossing illegally seems to be when the
border patrol has members stationed in both positions:
Sometimes the alien who is attempting an unlawful entry
is acting upon his own initiative. In many cases, however,
the smuggling of aliens into this country is an organized
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“racket.” A large part of the unlawful entry of aliens
along the Canadian border, particularly in the East, is the
work of these organized rings. The aliens are scouted out by
agents of the smuggling organizations. Occasionally the

© idea of smuggling across is suggested to them. Sometimes

the agent of the ring pretends a personal interest in the leien,
perticularly if she be a woman. Often all of the available
raotisy of the ulien is taken, and he or she is kept practically
a prisoner until the time for the attempt comes near. Aliens
who are shrewder do not pay their passage money in ad-
vance, but make arrangements that it shall be paid upon
delivery to a friend or relative in the United States.

Along the Mexican border the physical hazards of crossing
are not great. Many Mexicans row or swim across the Rio
Grande or even wade. There seems to be some organization
of smuggling of Mexicans along less pretentious lines than
in the North. Most Mexicans entering illegally do so on
their own initiative. Smuggling of Europeans across the
Mexican border, however, is apparently highly organized
and expensive.

Where the smuggling of aliens is well organized, many of

the leaders of the bands live in Canada or Mexico and are

* not amenable to our laws; others live in our country. The

efforts of the border patrol are often particularly directed
to the breaking up of these smuggling rings.

(2) IMMIGRANT INSPECTORS

Where apprehension is not made by immigration patrol
inspectors it is generally made by immigrant inspectors.

. This is particularly the case in the interior of the country,
_ where the immigrant inspector combines the function of in-

vestigator, examiner, and prosecutor.

(3) OrHErs

Aliens attempting to enter this country unlawfully are
occasionally picked up and reported by the Customs Service.
In a few cases an owner of property on the boundary will
apprehend and turn over-an alien' who is attempting an
unlawful entry.
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(b) METHODS OF APPREHENSION
(1) AotuiL DETECTION OF SMUGGLING

Apprehension of aliens who are entering or who have
entered this country unlawfully is generally made by the
" immigration border patrol. Sometimes these aliens are
caught as they are actually wading the river or making a
* landing in a rowboat. At other times they are apprehended
a few hours or a few days after their entry.

By the act of February 27, 1925, and the rules p10mu1-
gated thereunder, any immigrant 1nspector or patrol inspec-
tor has power without warrant to arrest any alien who in his
presence or view is entering or attempting to enter the
United States in violation of any law or regulation and. to
take such alien immediately for examination before an immi-
grant inspector. Some court decisions hold that this power
of arrest without warrant extends until the alien has reached
his point of final destination.

(2) Anvonymous COMMUNIOATIONS

A large number of suspects are brought to the attention
of the immigration authorities by means of anonymous com-
munications.
enemies of the suspect, even members of his own family who
for some reason desire to get rid of him. They often serve
the purpose of carrying out-a private vendetta. '

The regulations of July 1, 1907, contained the following
sentence : :

Officers are especially cautioned not to lend their aid in causing the
arrest of aliens upon charges arising out of personal spite or enmity,
unless the truth of such charges is clearly established.

This injunction was omitted after 1911 and anonymous
communications are one of the chief sources of information
relied upon by immigration authorities

(8) REPORTS OF PENAL INSTITUTIONS AND POLICE

There seems to be general cooperation between the Ied-
eral penal institutions and the immigration authorities with
respect to reporting aliens convicted of crime, so that further
investigation can be made to see if such aliens are deportable.

These letters are often written by personal
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The cooperation of the State and local penal institutions
in this respect, however, is sporadic. In some instances jails
and penitentiaries have entered into a working agreement
wheveby all inmates fill out forms showing their nationality
and other personal information and the forms ave forwarded
to the local immigration authorities. In other States, even
in the same district, it is left to the immigration authorities
to find which of the inmates of the institution may be
deportable.

In some cases the local police report suspects to the im-
migration authorities. In other cases no report is made. In
some localities cooperation even goes to the extent of the
judge who sentences an alien for an offense fixing the sen-
tence for a year and a day, so that the alien will be subject
to deportation; in some instances a longer term is given, but
the sentence is suspended on condition that the alien leave
the country.

_On the whole, however, cooperation of the State and local
penal institutions in reporting deportable aliens leaves much
to be desired for the proper enforcement of the law.

(4) Rrronrs or Punrric HoOSPITATS

. The alien may be deportable because he has become a pub-
lic charge within five years from entry and can not show
that the cause arose subsequent to his entry, or his presence
in a hospital may tend to show that he was likely to become a
public charge at the time of entry. In such cases, the hos-
pital may or may not report the alien to the immigration
authorities. Some are anxious to have aliens taken off their
hands, or are compelled by law to make reports, but the
cooperation here is even less uniform than that of State and
local penal institutions,

- (5) REporTS OF PRIVATE ORGANIZATIONS

A number of hospitals are conducted by private organiza-
tions. Here the tendency to make reports is even less
marked. Many of these private institutions are actively in-
terested in rehabilitating the alien who has become a public
charge or in keeping him from becoming one.




54 ADMINISTRATION OF DEPORTATION LAWS

In a few cases, philanthropic organizations report aliens
who are deportable to the immigration authorities, where
deportation seems,advisable to the organization, either for
the sake of the alien or his family.

'

(6) DEPORTEES

Many aliens, once they are apprehended and see the likeli-
hood of deportation, in chagrin or because of some personal

-motive, give the names of others who are also subject to ex-

pulsion. Even aliens who have actually been deported write
back to the immigration authorities to give the names of
other suspects.

(7) Areng WmO WisH To BE DEPORTED

Aliens in this country illegally who find subsistence diffi-
cult here sometimes report to the immigration authorities
and ask to be deported. 'This has been particularly frequent
during the recent depression. Often the 3-year period from
entry has expired, so that they can only be sent back at
Government expense through formal deportation, although

* the alien may not realize that deportation will prevent him

from ever returning to this country.

(8) APPLICATIONS FOR NATURALIZATION

The Bureau of Naturalization occasionally reports to the
immigration authorities aliens applying for naturalization
who are found to be unlawfully in this country.

(9) CoOPERATION OF IIMPLOYERS

In certain localities, the immigration authorities wce work-
ing out a system of cooperation with some of the larger busi-
nesses which are apt to employ aliens. In such cases the
employers will investigate and will make a report to the
local immigration dlstnct as to any aliens working for them
who it is thought may be unlawfully in this country.

(10) Recorps OF THE DEPARTMENT

Records are kept of aliens admitted lawfully for tempo-
rary stay and investigation generally is made to see if they
have overstayed then' time.

A,
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(11) Smirs’ ARTIOLES

Occasionally crew lists disclose seamen. who have remained
longer than the 60 days permitted them or who have deserted
their ships.

(12) Sroon PIgEONS

Some immigration inspectors have undercover men or stool
pigeons at strategic points, such as large factories which
employ a large number of aliens. These men are often aliens
whom the inspectors have favored or who are otherwise
under obligation to them.

(13) Cueck-ups

Immigration inspectors sometimes make what is known as
“check-ups” of boarding houses, restaurants, and pool rooms
where aliens are known to congregate. These check-ups
are generally made by at least two immigrant inspectors.
Any persons who seem to the inspectors to be aliens are
stopped and interrogated, and if their answers give rise to
suspicion they are taken to the immigration station for fur-
ther questioning and preliminary examination. These
check-ups are made without search warrants or warrants of
any kind. Often all the persons present are detained until
everyone has been questioned. :

(14) Raips

Recently these check-ups have been undertaken on a much
larger scale and there have been a number of raids upon
meetings and gatherings of various kinds.

These raids have been generally undertaken for the appre-
hension of seamen who have been in this country longer
than permitted. Foreign seamen, after their boat has
landed, are allowed a period of time, genemlly 60 days, to
find a bomt on which they can ship out again. Because of
recent economic conditions, which have nffected shipping, a
number of these foreign seamen have been unable to leave the
country within the 60-day period. There have been a num-
ber of complaints from American seamen or their repre-
sentatives to the effect that there were not enough jobs on
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boats for citizens of this country and that aliens who have
outstayed their permitted time generally are apt to get what
positions there are, because they will accept lower wages than
the Americans.

These raids have generally been upon meetings or ingtitu-
tions where seamen are apt to congregate, such as dance halls,
seamen’s missions and institutes, and in one case a church
which was giving a dinner.

The methods of conducting these raids are generally the
same, A number of immigrant inspectors will go to the
place chosen accompanied by local policemen or plain-clothes
men. Everyone present will be detained and questioned, the
policemén guarding the door so that no one can leave.
Sometimes the proprietor has been told in advance that the
raid is to be conducted, but in most cases it is & surprise to
everyone. In some cases there are a large number of people
present. Many of the persons present at these meetings are
American citizens or aliens whose time has not expired. All

present ave questioned and the suspects, generally compara-

tively a small portion, are taken to the local immigration
office for preliminary examination. Sometimes 500 or 1,000
people or more are held and questioned.

These raids are instituted without search warrants or war-
rants of arrest of any kind, although in some cases an official
from the Labor Department at Washington with power to
issue warrants of arrest has come to the local district so
that he can fill out the warrants of arrest when and as the
suspects are brought in.

As & rule, unlike the “ Red ” raids of 1920, no violence is
used by the immigration authorities other than the forcible
detention of all present. Sometimes this detention is for a
number of hours. .

(¢) VOLUNTARY DOPARTURE ’

Even if the aliens apprehended are found to be here
unlawfully, the local immigration officials have a certain
amount of discretion to permit them to depart without the
warrant of deportation being issued.
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These voluntary departures for the last four fiscal years
as shown by the reports of the Commissioner General, with
the method of departure, are as follows:

1927 1028 1629 1030
Shipped {orelgn one Woy.eueeuiocieaccaaaiancnanns 166 104 300 156
Pald 0WN PASSIEO. - cccmiameaabnnnensomanans - 939 411 503 370
Daparted for foreign contiguous territory... .| 13,515 19,371 26,079 10,801
01 R 14,619 19, 040 25, 888 11,387

As will be seen from these figures, by far the greater num-
ber of such voluntary departures are over the land bound-
aries. Voluntary departure by ship involves expense which
the appropriation of the department can not be called upon
to stand.

It is to be noted that the number of voluntary departures
allowed in the fiscal year ended June 30, 1930, is less than
for the corresponding preceding year, although the number
of actual deportations effected is greater in 1930 than in
1929, The falling off in the number of voluntary departures
allowed is largely attributable to the eifect of the law of
March 4, 1929, which provides punishment for unlawful
entry, While, as will hereafter be shown, the local officers
exercise some discretion as to what cases are to be prosecuted
under this act, they nevertheless must bear its provisions in
mind in permlttmrr aliens to return voluntarily.

The advantage to the alien in this procedure is that no
warrant of deportataon has been issued so that if he applies
for readmission in the proper way he will not be barred.

This is particularly important to Canadians and Mexicans
to whom the quota law does not apply, or in cases where the
alien can qualify as a non-quota immigrant.

In many cases the aliens to whom such departure is per-
mitted have not just entered the country but have been
residing here for some time after having entered unlawfully.
In other cases they have entered lawfully some years ago but
have recently made an unlawful entry and so are subject to
deportation.

The latter situation is partlculmly prevalent along the
Mexican border. A Mexican may have been .smdrmtted to
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this country legally 10 or 15 years ago and may wish to visit
a friend or relative on the other side of the Rio Grande. To
go by way of antinternational bridge would probably in-
volve a trip of many miles on both sides of the river, whereas
the Mexican all his life has been accustomed to wading or
rowing across the river as he felt inclined. Rather than go
to the trouble, expense, and delay of making a legal reentry
he takes the easy and natural route and thereby renders him-
self subject to deportation. Immigrant inspectors along the
Mexican border have told the writer that the great majority
of Mexicans living in this country, even though they have
entered lawfully and are lawful residents here, nevertheless
are apt to make themselves subject to deportation by such
a technical breach of the statute. It is to this class of aliens
that voluntary departure is often accorded:

In one station at the Mexican border, in one month 59
applications for warrants of arrest were made and 180 vol-
untary departures were allowed.

'Sometimes this privilege is accorded to aliens who have .

families here in order that they may return legally, whereas
~ deportation, to which they may be subject, would perma-
nently separate them from their families. This is, however,
by no means a uniform practice. This device of legalizing
residence is used very much less in the interior than along
the borders and less along the Canadian border than the
Mexican. _ ' ‘

It is the practice in the department to allow this privilege
of voluntary departure only where no expense has been, or is
to be incurred. It is rarely allowed when the proceedings
have reached the stage of coming before the board of review.

Even at the stage of apprehension, however, applications
for warrants of arrest are made in many cases where the
violation of the law is only technical and where the alien is
not otherwise found to have been an undesirable resident or
where he has an American wife and children.

(d) EFFICIENCY OF INVESTIGATIONS AND APPREHENSIONS

At almost every immigration station visited the writer

was told that the number of investigations and apprehen-
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sions was primarily limited not by the difficulty of ferreting
out aliens who were subject to deportation but by the limi-
tations of man power and money. In one district the writer
was told that the inspectors could bring in four or five times
as many deportable aliens as they did if they had the time
to go out and get them, and in other districts similar com-
plaints of lack of time rather than opportunity were made.

A general attitude was found both among immigration
patrol inspectors and immigrant inspectors of eagerness to
discover and apprehend deportable aliens, and willingness

to make the investigations even if the inspectors’ own time

was consumed thereby.

In other words, the problems in connection with the in-
vestigation and apprehension of deportable aliens seem to
involve internal readjustments within the Department of
Labor to give the field officials more time, increased appro-
priations for tbe field forces, and concentration upon the
apprehension of the classes of aliens whose presence is
deemed most undesirable, rather than changes in the scope
of the law.

2

PrELIMINARY ExXAMINATION
(@) PLACE IN SYSTEM

(1) NUMBER OF PRELIMINARY EXAMINATIONS

It has become customary in the great majority of cases
when investigation has caused suspicion that a certain per-
son is an alien subject to deportation, to make a preliminary
examination of the suspect, under oath. This examination
is made by immigrant inspectors before the application for
a warrant of arrest and is generally the basis not only for
such application but for all the rest of the deportation
proceedings.

In brief, this preliminary examination is a private hear-
ing. The alien is not permitted to have counsel or other
representation. There are present the alien and the immi-
grant inspector and sometimes a stenographer or interpreter.
In many cases the same inspector acts as examiner and ste-
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nographer, or examiner and interpreter, or in his own person

combines all three functions. At these examinations, as a

general rule, detajled questions ave asked the supposed alien

as to the manner and time of his entry in this country, his

present circumstances and a number of other matters which
the inspector may deem to be relevant,

Neither the statutes nor the rules make any general pro-
vision for this preliminary examination. The rules provide
that—

The application must state facts showing prima facie that the alien
comes within one or more of the classes subject to deportation afier
entry, and, except in cases in wlich the burden of proof is upon the
alien (Chinese) involved, should be accompanied by some substantial
. supporting evidence. If the facts stated ave within the personal
knowledge of the inspector reporting the case, or such knowledge is
based upon admissions made by the alien, they need not be in afidavit
form. DBut if based upon statements of persons not sworn officers of
the Government (except in cases of public charges covered by sub-
division C hereof), the application should be accompanied by the
affidavit of the person giving the information or by a transeript of a
sworn statement taken from that person by an inspector.

However, in a great majority of the files examined this
! ) g jority
preliminary examination was held. Of the aliens involved

in the 453 cases studied for the year ended June 80, 1929, over -

85 per cent were so examined before the application for the
warrant of arrest was made. Both in the various districts
visited and in the headquarters at Washington these exami-
nations have come to be regarded as the bas1c feature of the
entire proceeding.

(2) IMPORTANCE

The reasons for the stress laid upon the importance of
these examinations are evident. In the great majority of
cases the facts which would make the alien deportable are
not matters of general knowledge, but, on the contrary, are
occurrences to which there were no witnesses. When an
alien succeeds in being smuggled over the border, by the very
- nature of the transaction, there are no witnesses to his entry
or none, at least, available for the purposes of an immigrant
inspector. If the alien has been legally admitted but ob-
tained his admission by false and misleading statements,

oy
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there are generally no witnesses to prove his deceit. If he
originally entered the country unlawfully but suflicient time
has elapsed to preclude his deportation unless he has subse-
quently left the country and returned, his last exit is not
likely to be a matter of public knowledge.

Even in other cases where the cause for deportation may
be the subsequent act or condition of the alien after lawful
admission, there is, nevertheless, a general feeling among the
inspectors that no evidence which they can obtain is likely
to be so strong on behalf of the Government and so hard
for the alien to rebut in subsequent proceedings as his own
sworn confession. They feel, with some justification, that,
unless he has previously commltted himself, the alien W111
be warned and will later tell a story which would make him
nondeportable.

As a whole, it is evident that without some system of
preliminary examination many deportations now effected
would be impossible and the enforcement of the expulsion
laws would be seriously handicapped.

It is a matter of pride among many inspectors to make
the case for the Government “ air-tight ” before the applica-
tion for warrant of arrest is ever made, and as a rule they
take every possible measure to consummate their ambition.

It is true that, instead of this private examination, the
district office might endeavor to subpoena the suspect and
examine him. Some doubt is felt as to whether this pro-
cedure applies to suspected deportable aliens as distinguished
from witnesses in deportation cases. Moreover, service of
formal legal papers upon the alien at this stage of the pro-
ceedings might result in his procuring counsel and securing
advice which would make it much more difficult for the im-
migrant inspectors to obtain the desired information. In
practice, subpeenas are not used. The immigration officials
prefer to rely upon the system which they have evolved.

The 1mportance of the place of this system of preliminary
examinations in the depmfatlon procedure can not be over-
estimated. The entire structure is based in a great majority
of instances upon the alien’s own admlssmns.

50308—31—5
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(8) PrAcE oF EXAMINATION

There is no rule or even customary procedure as to where-
the supposed alien shall be examined; often it is in a penal
institution where he is serving a sentence, often in a hos-
pital or almshouse, often at the local headquarters of the:
immigration office, sometimes.it is in the alien’s own house,.
or in a restaurant or whatever other place the mspector may
find convenient. In a few cases the examination is made by

-an immigrant patrol inspector.

Nor. is this preliminary examination necessarily the first
meeting of the supposed alien and the inspector. In many
cases ‘the inspector has questioned the suspect and then
brought him to immigration headquarters for the detailed:
examination. This is generally the case in connection with
the “check-ups” and raids described in the preceding sec-
tion. Here, where a number of people, sometimes over 1,000,
are to be examined and where a majority are often aliens.
lawfully in this country or United States citizens, it is the
most the inspectors can do to segregate the suspects. There-
is neither time nor opportunity for the detailed questions
which are to be the basis for the application for the warrant:
of arrest.

(b) METHCD OF REPORTING
When there is opportunity the reports of these examina-

tions are generally taken down by a stenographer who js an-
employee of the local district office. In many cases it is im-

- practical to have a stenographer present and the examining

inspector makes notes which he afterwards dictates in nar-
rative form. In the cases studied for the year ended June:
80, 1929, where there were preliminary examinations of the
persons’ involved, the proportion of stenographic reports to:
narrative reports was about six to one. .

Even stenographic reports do not by any means tell the
whole.story. They are distinctly dissimilar to the reports
of a court stenographer where everything which occurs is-
transcribed. In form they may be and generally are com-
plete; in practice they often represent merely such part of
the hearing as the examiner wishes to have reported.
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Sometimes the files in Washington themselves bear in-
ternal evidence of the incompleteness of the reports. There
is an abrupt break in the testimony of the alien or witnesses
or other indication that a stenographer has been stopped.
This applies, it may be said, to the records of the hearings
upen the warrant of arrest, particularly where the alien is
not represented by an attorney, as well as to the preliminary
examination. In one such case the inspector in charge dic-
tated a report that:

The examining officer has caused about 75 per cent of irrelevant
matter to be deleted from this record for the reason that the record-
ing of such matter was not directly connected with this case.

The suspicion of lacune in stenographic transcription was
verified by the attendance of the writer at various hearings
in connection with deportation, particularly when the suspect
was not represented. At these hearings, whether they were
preliminary examinations or warrant hearings, the exam-
ining inspector often told the stenographer not to take down
a certain portion of the conversation between himself and
the suspected alien. When the inspector was ready he told
the stenographer to resume taking notes. The stenographers
generally seemed used to the proceeding. In the case study
made, for over one-third of the suspects who were given pre-
liminary examinations which were stenocraphlcally reported,
the examining inspector himself acted as stenographer.

In the reports of the preliminary hearings Whlch are not
stenographic but narrative in form, the possibility of the
selection of material to be narrated is obvious.

In many cases, the omissions are merely of irrelevant or
repetitious materlal In others, as will be shown hereafter,
they are far more serious. '

(c) INTERPRETER

Many of the suspected aliens either do not understand ¢r
speak our language or do so imperfectly; in such cases an
interpreter may be used. In many of the immigration: sta-
tions, especially where there is a large volume of this work,
some of the immigrant inspectors themselves speak a num-
ber of foreign languages so that an interpreter can be sup-
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plied without going outside the-office. This is often the case
along the Mexican border or in a city where there is a large
foreign group of one nationality. The immigration service
employs some interpreters who do nothing else.
Occasionally, when a suspect is encountered who only
speaks a language with which not even accomplished linguists
can be expected to be familiar such as Arabic, or which no

_one in the office understands, an outside interpreter is em-

ployed. Sometimes such interprefer is furnished by some
local organization interested in aliens. - R

In approximately one-third of the preliminary examina-
tions in the cases studied for the year ended June 30, 1929,
the examining inspector himself acted as interpreter for the
suspect. . In a number of other cases the interpreter was
another immigrant inspector from the same office.

In over 10 per cent of the preliminary exdminations sten-
ographically .reported the same immigrant inspector acted
as interpreter, stenographer, and examiner.

The suspect often speaks and understands a limited
amount of English. In such cases it is within the discretion
of the particular inspector present as to whether or not an
interpreter should be called. Some of the cases studied
strongly indicate that the alien did not understand the pur-
port of the questions which he was being asked. In others,
although there has been no interpreter present at the pre-
liminary examination, an interpreter is used in the subse-
quent hearing on the warrant of arrest when the alien is
there represented by an attorney. '

There is again no analogy between the position of an in-
terpreter in these proceedings and the status of an inter-
preter at a court trial. Even when the immigrant inspector
is not fulfilling a dual function, the interpreter may act in

an uninterpreterial capacity. He may, if he is an immi-

grant inspector, ask the witness a question of his own, or
even volunteer some information which lie thinks may shed
some light on the questions being asked. On the other hand,

the writer was told, in one case where an outside interpreter -
* had been used, the district had been forced to discontinue

his services as it was found that he had been coaching aliens

G
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in advance of the hearing as to how to answer questions so
as to save them from deportation.

(d) HOW STATEMENTS OBTAINED FROM SUSPECT

(1) DerentioN or SUSPECT

. ’I?here is strong indication that at the time of the pre-
lnr:unary examination in a majority of cases the suspect is
being forcibly detained. Most of the examinations are made
in the district headquarters to which the suspect has been
At‘akgn. Undoubtedly he goes under show of authority, be-
}mvmg he must. At this stage no warrant of arrest has. been
}ssued, nor is the inspector proceeding under any subpeena
issued under authority of statute.

The detention is generally of short duration. Rither the
suspect is released at the end of it or an application for war-
rant 9f arrest, generally in telegraphic form, is made to
Washington, and the warrant of arrest comes back by tele-
grapl}., Qn some occasions, however, ti:a suspect, if his first
exa'mm.atlon is not satisfactory, is detained for further ex-
amination, often with the idea that the restraint of liberty
will be a conducive factor to make him state what the inspec-
tor believes to be the truth. -

If the suspect is released after he has first been interro-
gate.d, _ before the preliminary examination, or after the
preliminary examination has been made and before the war-
rant of arrest arrives from Washington, he is apt to dis-
appear before the warrant can be served. This is found to
be. the case in the jurisdictions where the courts interfere
with t¥1e practice above referred to. In one such city, where
a preliminary examination had been made of the alien and
& warrant of arrest had been applied for, when the immi-
glzar{t inspector went to serve the warrant he was met by the
alien’s wife, who thanked him in all good faith for having
given her husband an opportunity to leave the city. -

It is cu_stomary, at least in some localities, to have photo-
grapl?s of the suspect taken after or before the preliminary
examination. In other localities finger prints are taken.
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This detention, whether lawful or not, is regarded by the
field force as essential for the enforce?nent of the law.

(2) -ATTITUDE OF SUSPECT

In most cases little difficulty seems to b‘e expemence;ll. in
inducing the suspect to answer the questions put t}(i 11;3
The suspects for the most part are .not highly ;cl oc:}h .
Sometimes they are illiterate. Certainly as a whole h.e}y;
have no glimmer of perception of the 1eg§l objections Wﬂlc
an attorney might raise on their behalf. In many caies 1(3)'
have the conviction of righteousness and are anxious
prove either their citizenship or their lawful presence Im
‘this country. At the other extreme they are cogscmus‘
of the fact that they are subject to deportation an seﬁm
anxious to get the matter over with. II} most cases,lwhet er
they know they are subject to dep(.)rtatlor'l or not, t }e}sie sus-
pects are confronted by & man obvmusly 1.nvested Wlt. S(f)jxine
kind of authority, often wearing the umfom.n of his 1?{; ce
and generally conducting’ himself as one entitled to obtain

the information for which he asks. Many of the suspects

come from countries where authority speaks with eveiil a
stronger voice than it does in the United States, z.md W e{g
failure to answer inquiries from Government officials wou1

involve much more serious consequences. Along the- south-
orn border the writer was told by a Governme.nt official thali;
Mexicans are anxious to give the answers ,Wh%ch they thin

are expected, whether true or not, and even if the answegs
will result in deportation, so that sometimes they must be

; ainst themselves.
gu;;d:dv:g? few cases the alien is too frightened to answer

the questions put to him, or has been advised by some one .

that the way to escape deportation is to say n.othmg, or for
other reasons maintains silence. These occasions, however,

are too insignificant in number to be considered. In almost

every case the suspect answers all the questions put to him.

(8) NoTIOE TO SUSPECT OF His RigHTS

Less thﬁn half of the suspects in the cases studied for the

year ended June 30, 1929, where the report of the preliminary
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.examination was stenographic, were advised at the beginning
of the examination that anything they said could be used
against them in subsequent proceedings. While the propor-
tion of such warnings increased after the passage of the act
of March 4, 1929, which provided criminal penalties for
aliens entering unlawfully, only approximately one-third of
the suspects after the passage of the act were so warned.
Many deportation proceedings result in criminal prosecu-
tion against the alien, either under the act last mentioned,

~-or under the prohibition act, or some other Federal statute.

In most of the criminal cases the alien pleads guilty, and it

is evident that the results of the preliminary examination in .

the deportation case are in effect the basis for the criminal
prosecution which follows. )

In the cases studied for the year e¢nded June 30, 1929, ap-
proximately 60 per cent of the suspects who were given
preliminary hearings were not told at the beginning of the
preliminary examination that any statements made by them

were not then requived to be given by any law but were and

should be voluntary on their part—in other words, that they
did not have to talk if they did not want to.

Where in these examinations the alien is notified that he
has certain rights, the notification is often in forms such as
the following: ‘

As a United States immigrant inspector it becomes my duty to
inquire into your right to be and remain in the United States, and
it is desired to give you an opportunity to make a statement in that

_regard. You are advised that, should facts warrant, any such state-

ment as you may make may be used against you in further proceed-
ings; fuither, that if you are an alien, the law places on you the
burden of proving your right to be and remain in the United States,
Under these conditions are you willing to make a sworn statement?

Or—

You are advised that I am an immigrant inspector of the United
States, and as such am authorized by law to administer oaths and io
question thereunder any alien as to his right to enter, pass through,
be in, or remain in the United States. I wish to question you relative
to your right to be in and remain in the United States. The answers
you may give to my questions should be given ‘ivoluntarily, will be
under oath, and you are advised may be used against you in any
subsequent proceedings. Under these circumstances are you willing to
answer voluntarily and under oath such questions as I may ask?

e R T S R
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As has been said, many of the suspects are being interro-
gated by an interpreter. Many of the others speak and
understand our language imperfectly. A great majority of
them are undoubtedly unfamiliar with our legal concepts.
Under the circumstances there seems to be room for doubt
whether a recital of rights such as the foregoing makes any
impression whatsoever, ‘ :

(e) SCOPE OF EXAMINATION

In general, the questions asked at the preliminary exami-
nations cover a-wide field. Questions are asked to ascer-
tain whether or not the suspect is an alien, which, of course,
is of the essence of the Government’s case. He is generally
asked as to the time and manner of his entry, how long
he has lived here, whether he has been out-of the country
since his first arrival. If he claims lawful admission, the
necessary details are exacted so that verification can be made
from the records of the department.

If the alien admits having been smuggled over the bor-
der, an attempt is generally made to, ascertain the persons
who acted as smugglers so that the proper criminal pro-
ceedings can be begun against them, if possible. In many
cases a number of questions are asked for the purpose of
bringing out that at the time of entry the alien was likely
to become a public charge. The line of examination varies
somewhat with the nature of the charges the foundation
of which is being laid.

The examination often proceeds much further, even

where the answers already given by the alien clearly show

that he is subject to deportation and even though, under

statute, the burden of proof rests upon the alien to show -

that he entered the United States lawfully and the time,
place, and manner of such entry. Many inspectors feel it
their duty to endeavor to prove the thorough undesirability
of the suspect as a resident. '

~ The questioning often gdes into a number of other lines
- such as relations of the alien with persons of the opposite

sex, his supposed bootlegging activities, and the like. De-
tailed questions as to sexual morality are often put even
where the previous answers indicated that the alien is de-
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portable entirely. on other grounds. For example, after a
protracted examination relating to the time of the alien’s
entry into this country, the following questions were pub:

Q. What women have you lived with since co i
Statesto. ey coming to the United

Q. Have any women given You any mon i
ey si
United States?—A. No. Y v e 'commg fo the

An alien w.hq admitted illegal entry in November, 1928
and who was illiterate at the time, was asked : ’

. ¥y { <! -
Q W ere you ever afﬂiCted W1 h an venere:a ease or wit
y 1 dis as ith at

Q. Have you ever lived in concubinage with any woman?—A, No.
An alien girl, in another case, after having been excluded,

admitted having been brought over the Canadian border

by automobile Wi.thout having a visa, without paying the
‘head tax, and without being inspected by an immigrant
Inspector. She was then questioned as follows:

Q. Isn't it a fact that you have ha
oceasions in Canada with men befl
answer,)

Q. This isn’t the fAirst time,
has any difference.

Q. Have you ever had relations with men for mouey ?—A. No

Q. Al_l the relations that you have had is with friends? YO;J ha.ven’t

an enemy in the worl 8 you —
o e d, have you?—A. I don’t know whether I have

¢ illicit relations on numerous
ore coming down here? (No

is it?—A, Well, I don't see where that

I'n many cases the questions shown on the record are re-
strlcted‘t(_) building up a case for deportation. In others
the que'st_loning brings out that the suspect is a United,
Stat(.es citizen, or, if he is an alien, that he is lawfully here.
But in a large proportion of the cases examined and observed
the nature and persistency of the questions can only be
described as inquisitorial. In such cases the only limits of

thG‘“SC?pe of the examination are the limits of the examiner’s
curiosity. ‘

(f) METHOD OF BXAMINATION—ON THE RECORD

(1) GeENERAL METHOD,

It has been

) pointed out that thes imi .
tions, while in e preliminary examina-

formal in character, in effect constitute gen-
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eral hearings in which the immigrant inspector goes over
thoroughly such ground as he may think advisable. They
do not consist merely of a statement volunteered by the sus-
pect. The inspector asks many and detailed questions on
every phase of the investigation, and if the answers are not
satisfactory to him he persists and endeavors to catch the
suspect in some inconsistency or prevarication. The ques-
tions are often leading in nature, strongly indicating the
answers wislied, If the answers are not satisfactory, the
examining inspector often cross-examines the suspect with
all the vigor of an unrestrained prosecuting attorney.

This is not true, however, in all the cases. Often the
reported questions are direct and colorless and the subject
matter of the examination is confined to relevant material.
In one important district the questions are almost always
confined to nationality, time, place, and manner of entry.

In considering the method of examination, two factors
must be kept in mind. TIn the first place, the record may be
and undoubtedly often is incomplete. In the second place,

. the records of these preliminary examinations on file in the

Department of Labor almost invariably only include those
instances where application is subsequently made for a war-
rant of arrest. Where the preliminary examination did not
bring sufficient results to make the examining inspector feél
that there was ground for deportation, the record of the
examination is not forwarded.

These preliminary examinations are not confined to the
suspect himself. Often other witnesses, either hostile or
friendly to the suspect, are examined. In many cases docu-

ments are filed with the report of the hearings, or are

referred to but pot- filed.

(2) BEvipenoE OTHER THAN THE SUSPECT'S STATEMENT

In geperal, the same methods are. employed in taking
statements of witnesses other than the suspect as are applied

" to the supposed alien himself.

For example, in one case the inspector was laying the basis
for a warrant of arrest on the ground that the alien had been
found managing a house of prostitution. An examination

T

DTy
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1vlvas mfade of a girl who had been living at the suspect’s
ouse ior a week. She was examined in part as follows:
Q. How long have you been practi I
) cticing pr
prctived preie I ng prostitution?—A. I haven’t
Q. I say, how long have y i
s You been practicing prostitutionf—
cm(:’t answer that question because I don't prostit?xte utlont—A. 1
8. Do you mean to Say now under oath that you have 'at no time

stnee living at the Palmer Hotel L
practiced pr i g
act of prostitution?—A, No; I have no;.L prostitution, or a sinele

. S?mc_ztimes a long and detailed statement previously taken
by the mspecf.:or from the witness is read to the suspect, who
is then examined on the strength of ‘such statement. ,Tﬁis

statement often is not filed wi ‘ :
examination. with the records of the

In another prostitution case the witness was asked:

Q. What was you arrested for?—A. I do not know.
an((%». sl::‘;;’a ;rotl;lgnow ti;imt I have taken a statement from your wife
me the truth, and I want you to tell m 1
1 f C e th 5
Is it not a fact that you were broke and had no work? © fruth

The original statement from the wj
e wife was not exhibi
to the suspect or filed with the proceedings. hibited
In another case the inspector told the suspect :

Q. You are advised that I h j
ave just called on th
E?;ﬁtetiﬁg ;1: stated that he knew when you came to his house las(ta
u were just a vag, that you brou thi
C : ght this woman to his
1[1121‘;(8;:1 I;Ist n?;iht but that he just let You stay, that bis uncle in Llu
, N, - knew you, and that when i
; - s you left h
;oTe this n.munng you told him that you were going to Anthon;7s
- Mex,, to live. What have you to say to that? ,

uInt.otl.ler cases where other witnesses are examined the
1? :ais' loning, in so far as is shown by the record, is confined
0 direct questions upon material facts.

(3) Lmapive QuEesTIONS

;iof:; {}L} numtbext' of Ifases the examining inspector by the ques-

. e pu indi i

Py puts to the suspect indicates thg answers he wisheg
The following is an example where the inspector was try-

Ing to show that the sus :
time of entry: pect was a contract laborer at the
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Q ‘When you left your home in Quebec it was your intention to
make your final destination 8t. Johnsbury?—A. My intention was to
go to Lincoln and work in ‘the mills there.

Q. Then why did you $ay you intended to stay in Lincoln?—A. Be—
cause our chum told us there was no work.

Q. Is it not true you intended to go through to St. Johnsbury?—
A. I did not even know that was a dam being built there.

'@, Is it not true that you knew. that the . Co. was
building a dam or a series of dams at that point?—A. I don't know
it was 1 thought there was one being built at Little-
ton, N. H. i

Q. ‘Did you come to the United States on October 4 in pursuance
of any offer or promise of employment?—A. No.

Q. Is is not true that you could go to work for the
Co.?

In the preliminafy examination from which the following
quotation is made the alien had already admitted that she
had entered this country without.inspection, that she was

not in possession at the time of her entry of an unexpired

visa, and was, therefore, subject to deportation:

Q. Mrs, , I interrogated your sister, , Who stated
to me that you and Mr. were living together for the past three
or four weeks. Is that statement true?—A. No; I have not been liv-
ing with him.

Q. Mr. , who just left this office, also stated under oath
that he lived with you approximately three weeks; that is, occupied
the same house you did. Isn’t that correct?—A. He has never lived
with me at ail.

In the following case also the alien had admitted not only
entering this country without 1napect10n, but being illiterate
at the time of entry:

Q. How long has it been since you have not been bootlegging ?-—
A. About three years.

Q. How long were you in the ‘business of handling eontraband
liquor?—A. I only sold- three loads.

Q. Where did you buy this booze?—A. I bought it at McAllen.

Q. Haven't you been accused of hijacking bootleggers or *akmg their
liquor away from them?—A. No;.never.

,
(4) PREJUDICE OF ExAMINING INSPECTOR

"In some of the cases the record itself shows that the ex-
amining inspector has made up Lis mind that the alien
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should be deported and is -doing everythlncr possible to
accomplish that end.

In a number of the cases the examining inspector inserts
in the record comments of his owr. with respect to the hear-
ing. In one case the inspector dictated into the record that
the refusal of the alien to answer some of the questions
“ showed very plainly that he was not telling the truth.”

In another case, the comment is that the alien’s answers
seemed vague.”

- In another case the inspector appended the following:

It is not believed that he is telling the truth when he states that he .

has never used any other name and that he was never ejected from
the United States.

In another case the inspector stated that:

This alien is evidently, from his actions and the manner in which
he answered all questions, an accomplished prevaricator.

In a few, but only in a few, of the cases examined there
is clear indication that an inspector has gone to any length,
even to the extent of distorting the evidence.

In the following case there was no stenographic pre-
liminary examination, but the inspector made a narrative
report in connection with the family of the suspect. This

. family included the husband and wife and two children

born in the United States, who were, therefore, United
States citizens. At a later stage of the proceedings the sus-
bects employed an attorney. At the hearing upon the
warrant of arrest the report clearly shows an attempt on
the part of the two immigrant inspectors who participated
in it to cause the deportation of the suspects with or with-
out cause. The board of review 1tself in rewewmg the testi-
mony said:

However, 1nspector P made a very poor showing as a wit-
ness, and while Inspector M by questioning Inspector P y
gave a somewhat better complexion to the latter's testimony, still
there is not sufficient in the vecord to bear out the contention that
A M has been out of the United States for any period
whatsoever, since October, 1922,

This finding is a direct contradiction of the facts set forth
in the preliminary report one of the inspectors made.
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In his brief filed with the board of review, the attorney
stated as follows:

When I arrived at Ellis Island with Mr. M , and the first
time I met the Inspectors M and P , Mr. M‘
paid his respect to me by stating, “You can’t get away with th'is
thing, with me,” and I asked him what was the irouble and he said
* Why that Inspector A — doesn’t know his business and he had
no right to release this man M ” He asked me then thflt
he wanted to examine thé¢ man himself, but I was trying to explain
to him that we were through with the ekamination. But his de-
meanor was such that there was nothing else to do but to consent
to whatever he wanted to do with the alien M

The board of review recommended that the warrant as
to the father be canceled, but that the mother and one son
not born in this country should be deported. The attorney
instituted habeas corpus proceedings and the mother and
son were released. .

- This case, in so far as it illustrates the conduct of the im-
migrant inspectors, is an extreme one. In one respect, how-
ever, it is not extreme but typical of a large group of cases
which will be considered more fully in a later section,
namely, those in which persons not subject to depo1:tz.1t-10n
would have been deported had it not been for additional
investigations made and requisite action taken by an

attorney.

(6) DuURrEss '

There is little indication in the 453 cases that any prelim-
inary statements from the alien are obtained. under actual
physical duress. There may be a note of the inspector that

the alien finally agreed to testify “ after much persuasion,”

but such notes are not general. .

In one case the following affidavit was taken from the
alien: ) v
JUNEAU, ALASKA, March 23, 1929.

I, W H , being first duly sworn, deposes and states that

about a week before Christmas, in ‘the year 1928, I took a boat ride

to Prince Rupert, British Columbia, on a gas boat, and returned to
Ketchikan, Alaska,

(Signed) - W H. :
Subscribed and sworn to before me this 23d day of March, 1929.
(Signed) C— §—p

Unite¢ States Commissioner.

N b
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Q. Did you sign that afidavit?—A, Yes.

Q. Is this affidavit true or untrue?—-A. It is not true. I can tell
you how it wag that I signed it. I was picked up at the dock and
coming up in the car Deputy S told me you know you have a
suspenced sentence hanging over you and you were supposed to leave
the division, if you say you were out of the division, we are done
with you. He then took me up to the office and the woman made
out i{wo papers and they told me to sign them, when I read them
T said that I would not sign stuff that was not true, and I was put
back in a room. Deputy S came and said if I would sign
the paper they were through with me and they would drop the case

aguinst me, he said, “ Hell, lots of people sign stuff like that,” I

went into the room and took the Pen and signed it. It is not true
that X took a trip to Prince Rupert, :

The board of review, after further proceedings, canceled
the warrant of arrest, stating that—

It appears that this alien was born in England, immigrated to
Canada in 1913, and, after service in the Canadian Army, he entered
the United States, as shown above, by telling the officer he was only
going on a visit. He denies that he has ever been out of the United
States since that time. It is claimed that the affidavit meationed in
the record, upon which warrant was based, and which.showed the
alien’s last entry to have been in 1928, was signed by the alien under
duress. After perusal of the record such a claim seems to be very
logical. Therefore neither charge is sustained due to statute of
limitations,

It is significant in this case also that the alien in subse-
quent proceedings was represented by an attorney. '
It is to be noted that the official who obtained the affidavit
was probably not in the Immigration Service. It is believed
that actual duress by anyone of the nature described in the
foregoing case is very rare. In many of the cases the de-

- meanor of the examining inspector is courteous and often

kind. On the other hand, it seems clear.that in a great
majority of instances the alien believes that he is under
compulsion to answer the questions put to him and that the
immigration officials not only do not negative but encourage
such belief, :

The following statement was contained in the regulations
of July 1, 1907, published in connection with the immigra-

tion laws by the then Department of Commerce and Labor:

It is not permissible for officers to resort to any form of intimida-
tion, by threats, violence, or otherwise, in order to extort from any
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suspected alien or from any other persons the information to be em-
bodied in the application for the warrant of arrest.

This rule was in f01ce, as shown by the printed regula-
tions, for several years thereafter, but was omitted from tke
edition of the rules published in 1911 and has not since
reappeared.

(9) METHOD OF EXAMINATION—OFF THE RECORD
(1) ArriTupe oF INSPECTOR

The comments which have been made and the excerpts
above cited: are based entirely upon the records of the pre-
- liminary examinations. As has been indicated, it is evident
that a great deal occurs at these preliminary exammatlons
which is not reported and never reaches Washington. Vari-
ous immigrant inspectors interviewed frankly acknowledged
this to be the fact, stating that in some cases what took place
off the record consumed much more time than what is re-
ported and that “it would not do” to report everything to
Washington. Some of the omissions, as has been stated, are
immaterial ; the nature of others can only be surmised from
what appears on the records themselves and from what the

writer has personally seen at hearings which he has attended. .

~ The followmg instance which occurred in the presence of
the writer is.pertinent: -

The writer accompanied the 1mm1gra,nt mspector to a
penal institution where an alien was serving a term of 18
months for assaulting another person with intent to kill. At
the interview no stenographer was present. The immigrant
inspector taok notes which he said he would afterwards dic-
tate, and he, himself, acted as interpreter. Me afterwards
told the writer what had taken place. According to the
‘inspector’s own translation of the questions he had put and

the answers thereto, the alien had admitted he had come into’

the country unlawfully, but had sworn that he had not left
the United States since 1921. As this was his first convic-
tion for a crime, he would ndt be deportable if his story

were correct. The ingpector then told the alien that he had -

an affidavit from t‘ne man whom the alien had attacked to
the effect that the alien had said that he left this country

ey 'I"E' e ‘:‘\‘:‘;<’;.‘f~11:'_7;'“

THE SYSTEM IN OPERATION 77

and reentered a few years before the examination. The in-
spector told the writer that he had no such affidavit. The
alien denied making any such afidavit and adhered to his
story.. The inspector afterwards told the writer that he
would endeavor to get an affidavit of the kind of which he
had spoken either from the person to whom he had made
reference or his wife, and that he did not care if it were true
or false as he wanted to deport “thie bum.”

(2) SBARCH OF SUSPECTS

There is strong indication that it is customary, at least in -

some localities, for the person and effects of the suspect to be
searched by the immigrant inspector in connection Wlth the
preliminary examination.

There is little evidence of this in the typewritten reports
contained in the files, although occasionally there may be a
reference to papers or other articles found on the suspect’s
person, Indications that such searches are often made, how-
ever, are substantiated by statements made to the writer by
inspectors in different localities and by what the writer him-
self has observed.

Sometimes these searches are made before the preliminary
examination is conducted in order to obtain the material for
the examination. Sometimes they are made after the pre-
liminary examination has failed to show what the inspector
considers satisfactory results. At other times the person of
the suspect is searched at the time of the examination.

The following occurrence took place in the presence of the
writer : ,

- An alien was brought into the immigration station for
preliminary examination. No warrant of arrest ov other
warrant had been issued. The exumining inspechor fold the
writer, off the record, that he had gone thlougﬂ the papers
and effects of the a.lien at his room and found seme docu-
ments which were very helpful. An interpreter was preseni
who was also an immigrant inspector, and the stenographer
was an employee of the office. The alien answered all ques-
tions put to bim. He admitted that he had entered this
country recently without having an unexpired visa and
without being inspected, so that he was obviously deportable.

50308—31——6
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According to the alien’s story, he had been brought over in
an automobile through a designated port of entry, and the
iramigrant inspector had merely overlooked him, although if
he had been inspectedrhe would have been excluded. The
aliew’s story, while clearly showing that he was deportable,
did not satisfy the examining inspector because it reflected
upon the efficiency of the Immigration Service. The inspector
told the stenographer to stop taking notes and instructed
the interpreter to tell the alien that he (the examining in-
-spector) knew the alien was lying, that if he told the truth it
would go “easy with him,” but if he persisted in his lies
“ something , terrible ” would be done to him. The alien
persisted in his story. At the conclusion of the examination
the examining inspector told the alien to stand up, and, in
the writer’s presence, proceeded to search all his pockets.
The inspector then told the writer that the alien would be
detained at the station and would be subjected to another
examination to “make him tell the truth.”

At the time of this preliminary examination no search war-
rant had been issued by any court or by any administrative
body having authority to do so.

3
Orrer Rerorrs
(¢) RECORDS OF CONVICTIONS

The rules provide that where deportation proceedings are
predicated on convictions of crimes involving moral turpi-
tude subsequent to entry, the application for a warrant
should be accompanied by a copy of the mittimus or a cer-
* tificate of the clerk of the court in which conviction occurred,
stating the offense and the sentence imposed. Such copies
are generally furni hed with the application for the warrant
of arrest, althourh in many cases they are not certified.
Curiously enoug’ the rule applicable to this class of cases

goes on to say that if available a transcript of a statement..

covering the preliminary examination .-accorded the alien

should e included, although there is nothing said of pre-

liminary exannnatlons in othe1 classes of cases.

T
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(b) ALIENS WHO HAVE BECOME PUBLIC CHARGES

The ruins provide that the application in public charge
cases must be accompamed by a certificate of the official in
charge of the institution in which the alien is:confined, or
other responsible pubhc official if the alien is not conﬁned
showing that the alien is being maintained at public expense,
and there should be submitted also, whenever readily avail-
able, evidence (such as certificates from attending physi-
cians, etc.) tending to show that the alien has become a
public charge. from causes not affirmatively shown to have
arisen subsequent to entry.

These cases differ in nature from other cases such as where
the alien is deportable because he entered at a place other

‘than one designated by the department. In the public

charge cases the alien has generally entered this country
lawifully and the question as to whether or not he has become
a public charge from causes not shown to have arisen sub-

~ sequunt to entry is often a difficult one.

The main reliance in these cases, unlike the others, is often
put upon the certificate referred to in the rules rather than
upon the preliminary examination of the suspect. This cer-
tificate is generally on a form supplied by the department.
Many of the most important questions on this form are often
not answeréd; others are answered by merely stating a
conclusion.

There are & number of such forms in the 453 cases exam-

ined for the year ended June 30, 1929.

One of the questions on the form is—

State whether demand made upon alien or alien’s relatives for
payment of hospital expenses, and if so, result of said demand?
Sometimes this question is not answered. Sometimes the
answer is not pertinent, as “ Maintained by County,”
or “ Patient is public charge here.”

In one case no demand was made upon the alien or relatives
for hospital expenses. In the preliminary examination the
alien complained that he had over $300, which he claimed
had been taken from him, but he was, nevertheless, deported.
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The reasons given by the person making the certificate as to
why the alien had become a public charge are generally stated
_ in the broadest possible terms.

There are a number of these cases where the alien pro-
cured an attorney after such a certificate was furnished, and
the attorney proved, sometimes by other medical testimony
and sometimes by cross-examination, that the alien was not
a public charge, or that the statement that he had become a
public charge for causes not arising subsequent to entry was

- incorrect.

The rule with respect to cases of public charges in former
years required—

An accurate Statement-in plain terms of the mental or physical
disability of the alien, covering any and all complications whi‘ch
his condition may present; also his present condition wit_h reference
to the degree of helplessness to which reduced; the probability of
a cure, or the degree to which health and ability to become self-
gupporting may be restored; and in insanity cases, whether recurrent
attacks might be expected if recovery from present onset were
effected.

4

WARRANTS OF ARREST

The rule relating to applications for warrants of arrest
provides that telegraphic application may be resorted to only
in case of necessity or when a substantial interest of the Gov-
ernment would be subserved thereby. The applications for
warrants of arrest in the great majority of cases, however,
are by telegraph. . )

These telegraphic applications give the name of the suspect,
and a code word or words designating the particular statu-
tory provision which it is alleged the suspect has violated.

" The telegraphic application does not: give any particulars
and in effect consists of a code equivalent for the statement
that the named suspect has entered this country without in-
spection or the like. "

The rule further provides that the usual written applica-
tion must be forwarded by mail and this is done in most
cases. This writteri application usually consists -of the
racord of the preliminary examination.
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There are two warrant officers in the department at
Washington who pass upon applications for warrants of
arrest. Asthe warrants of arrest received for the year ended
June 30, 1929, exceeded 20,000, it can be seen that the volume
9f clerical work handled in Washington in this connection
is t_remendous. In fact, particularly with telegraphic appli-
cations, the granting of the warrant of arrest ténds to become
automatic, and the district officer can generally be assured
whep he sends the telegraphic application that he will shortly
receive a telegraphic warrant in return.

Because of the prevalence of telegraphic applications and
telegraphic warrants the issuance of warrants of arrest
through Washington rather than through the district offices
becomes in the main a form. There are, however, cases in
Which, when the written application is received in Washing-
ton, it is seen that the facts do not support the application,
and either the warrant is refused or, if it has already been
issued by telegraph, is canceled.

A3 has been stated, in many cases the suspect is detained
by the lozal office until the warrant of arrest requested has
hieen received and can be served upon him.

5
HEeariNGgs oN WARRANTS 0F ARREST

(¢) WHHERR AND WHIN HELD
. The rules provide that—

Upon receipt of a telegraphic or formal warrant of arrest the alien

. shall be taken before the person or persons therein named or de-

scribed and granted a hearing to enable him to show cause, if any
there be, why he should not be deported. ' .

These hearings are generally held in the district office
unless the suspect is in prison or is confined in a hospital.

The hearings under the warrant of arrest (often called
warrant hearings) are held promptly after the issuance of
the warrant. In the 453 cases studied approximately three-
fifths of the warrant hearings for the sﬁsliects involved were
‘held in less than a week after the issuance of the warrant of

o
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arrest, and approximately one-half of the remainder were
held in less than three weeks.

"
(b) NATURE OF WARRANT HEARINGS

This step in the procedure is in nature a show cause hear-
ing. The suspect has in most cases already been thoroughly

examined in the preliminary examination; he is now given -

an opportunity to rebut what he has already said._ L

The importance of the hearing from an admmlstrat.lve
point of view is to obtain sufficient data for the procuring
-of a passport for the alien from the country to whlch.he is
to be deported, as without this, in most cases, deportation is
impossible.

(¢) METHOD OF REPORTING

-These warrant hearings are almost invariably reported by
a stenographer. For over one-third of the suspects in the
cases studied the examining inspector was the stenographer.
In the other cases the stenographer was generally an em-
ployee of the department. As in the - vorts of th‘e prel}ml-
nary examinations, in the hearings attended by the writer,
the stenographer was sometimes stopped .and. some of the
questions and answers were not reported, particularly .When
no attorney was present.. A large part of the materl.al S0
omitted seems to consist of irrelevant data or endeavors to
make the suspect understand the questions,.although the
nature of the omissions may be more serious,

(d) INTERPRETER

As in the preliminary examination, it is within the discre-
tion of the examining inspector to decide whether or not an
interpreter shdll be calléd. If an attorney is I')re:sent, he
may insist upon one, and, as has been noted, an interpreter

is sometimes present at the warrant hearing when the suspect

is represented by counsel, although there had been no inter-
preter:at the preliminary examination. .
For over one-fourth of the suspécts in the cases studied

the examining inspector acted as interpreter in the warrant

’
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hearing. In many of the other cdses the interpreter was
another immigrant inspector in the same office. _

(e) INSPECTOR IN CHARGE

For over one-half of the suspects in the cases studied the
inspector in charge of the warrant hearing was the same
inspector who had made the preliminary examination.

As has been shown, the inspector in charge at the warrant
hearing often also acts as stenographer or interpreter. For

‘over 10 per cent of the suspects in the cases studied the
inspector in charge of the warrant hearing acted in the three
capacities—as examiner, interpreter, and stenographer.

In some of the cases the same inspector. apprehended the
suspect, took the preliminary examination, presided at the
warrant hearing, and acted as interpreter and stenographer
at either the preliminary examination or the warrant hear-
ing, or both. . '

(f) PRESENCE OF COUNSEL
(1) WHEN ALLOWED
The rules now in force provide that—

At the hearing under the warrant of arrest the alien shall be
allowed to inspect the warrant of arrest and shall-be advised that he
may be represented by counsel. The alien shall be required .then
and there to state whether he desires counsel or waives the same, and
his reply shall be entered on the record. I counsel be selected, he
shall be permitted to be present during the conduct of the hearing
and to offer evidence to meet any evidence presented or adduced by
the Government. Objections of counsel shall be entered on the record,
but the reasons for such objections shall be presented in accompanying

" brief,

On this point the rules have from timé to time been mate-
rially changed.

The regulations promulgated as of J uly 1, 1907, gave the
suspect the right to counsel as soon as arrested. The ninth
edition of the same rules issued February, 1910, provided
that tho alien should be apprised that he might be repre-
sented by counsel— : ' ‘

At such stage thereof (the warrant hearing) as the person before
whom the hearing is held shall deem proper.
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The rules of May 1, 1917, provided that—

Preferably at the beginning of the hearing under the warrant of
ai'rest, or at any rate as, soon as such hearing has proceeded suffi-
ciently in the development of the facts to protect the Government's
interests, the alien shall be allowed to inspect the warrant of arrest
and. all the evidence on which it was issued, and shall be apprised
that thereafter he may be represented by counsel.

Just before the “red ” raids in January, 1920, the rules
then in force required that an alien should have the right to

“be represented by counsel at the beginning of the hearing.
During the raids the rule was changed to read that counsel -
. should be allowed—

Preferably ot the beginning of the hearing, or, at any rate, as soou
as such hearing has proceeded sufficiently to protect thé Government’s
interests.

At the end of the month the rule was changed back to its
original form with the provision for counsel at the beginning
of the hearing. ' ’

In a habeas corpus case it was held that this change of
rule was made for the purpose of affeciing the cases of the
aliens then under consideration and was in violation of the
requirements of due process of law. (Colyer ». Skeflington,

265 Fed. 17.)

A memorandum from Mr. Louis F. Post, then Assistant
Secretary of Labor, in connection with these hearings is
contained in the Congressional Record of Monday, April 12,
1920. . (Vol. 59, No. 105.) In this memorandum Mr. Post

* said that he was adhering to the following principle:

Statements of the accused alien, whether oral or in writing, made
while he is in custody and without opportunity fairly afforded him
from the beginning to be represented by counsel, and without clear
warn,ing that anything he says may be used against him, will be
disregarded pursuant to the principle re Jackson (U. 8. District
Court for Montana, Bourquin, J.) and of Silverthrone ». United States
(Jan, 28, 1920), as having been unlawfully obtained. .

This new rule, however, if the principle was set forth in
the form of a rule, does not seem to have remained long in
effect. The rules of February 1, 1924, make substantially.
the same provisions as the present ones.

While the present rule does not in terms provide that the
alien shall be advised at the beginning of the hearing that
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" he may be represented by counsel, in practice thisis generally

done. If the suspect states that he wishes to be represented,
the hearing is adjourned for a few days so that an attorney
car: be procured. -

In so far as can be learned, no objection is made to the sus-
pect’s obtaining counsel after the serving of the warrant of
arrest and before the hearing under the warrant. The im-
portant feature from the standpoint of the Government is
that the alien shall not be allowed to have an attorney before
his preliminary examination has been taken.

(2) BExTENT OF REPRESENTATION BY COUNSEL

Even after the alien is apprised that he may have counsel,
and even though he may wish to have an attorney, he gen-
erally can not do so because of the lack of funds.

Approximately only one-sixth of the suspects in the 453
cases studied were represented by attorneys. The situation
in this respect varies throughout the country. In some sec-
tions where the residents of foreign birth or descent are
large in number and well organized, the inspectors state
that there are attorneys present in the warrant hearings in
20 per cent and sometimes more of the cases. In other
localities, as along some parts of the Mexican border, attor-
neys are not present in more than 1 or 2 per cent of all cases.
It is safe to say that in the great majority of cases through-
out the country the alien is unrepresented.

In many cases, the suspect, on heing asked if he wishes
to have counsel, replies that he does, but that he does not
have any money. Sometimes he asks the inspector if coun-
sel wouid do him any good, and is told in reply either that
he must make the decision for himself or that if the facts
to which he has already sworn are frue an attorney would
only be a waste of funds. In some warrant hearings at-
tended by the writer, the suspect, when asked as to the advisa~
bility of procuring a lawyer, was definitely discouraged.

In some sections of the country there are philanthropic
organizations interested in aliens who supply attorneys

in what they consider meritorious cases and would be glad

to do so in still more cases. These organizations, however,

.know of (?nly a small proportion of the warrant hearings

LU e e
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which are being held. The suspects generally do not know
of the existence of these bodies, and the cooperatif)n betwe'en
the immigration authorities and such organizations, while
it has progressed in certain respects, has not procezded to
the point of giving an opportunity to. supply counsel to the
suspects who may wish to be represented. Me.my of these
organizations would be glad to furnish counsel in such cases
as they deem advisable, or, if they are not now able to do
.50, to build up their organizations to that end. s
The results which a reputable attorney may accomplish
for suspects in deportation cases in entirely legitimate ways
' will be considered in a later part of this report. In the same
section will be considered the general character of the coun-
sel who appear in the cases at the present time.

(9) WITNBSSES

" Under the statutes and rules, an alien or his representative .
has the right to request that a witness b.e subpeenaed. The-
rules with respect to such subpena provide as follows:

The power to issue subpenas should be exer‘cised only Wh(ﬂ‘.} abso-
lutely necessary. . . . If an alien or his authorized represe.ntatlve re-
quests that a witness be subpenaed, he shall be requl?ed, as a
condition precedent to the granting of the request, to state in writing
what he expects to prove by such witness or the .books, papers, »and
documents indicated by him and to show affirmatively that the p;q-
posed evidence is relevant and material and that he has mm;le d}h-
gent efforts without success to produce the salme. The examination
of the witness or of the books, papers and giocuments p.roduced by
him shall be limited to the purpose specified in such written §tate-
ment of the alien or his authorized representative. When a witness
has been examined by the investigating officer and cot.ms.el has not
had an opportunity to cross-examine such witness and it is ap{parfmt
or is shown that such witness will not appear for cross—exam}natloxl'
unless commanded to do so, a subpena shall issue.

As in the preliminary examination, the te§timony of wit-
nesses who are not subpenaed is sometimes incorporated by

reference or by affidavit. ? ..

(%) SCOPE OF HEARING

As a g(;,neral rule, when a suspect is not represented, the
warrant hearing is purely formal. The warrant of arrest,
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stating the specific provisions of the law which it is charged
have been violated, is presented and explained to the suspect
and he i¢ asked whether he wishes counsel. The report of
the preliminary examination is then piesented or read to
him, and any comments which he may wish to make are made
& part of the record.

‘Here the Government’s case is generally brought to a
conclusion, although under the rules, if it appears to the
examining inspector that there is an additional veason for
the deportation of the alien, the charge should be placed and
the alien notified in order to give him an opportunity of
rebuttal.

The inspector in charge is in reality a prosecuting official.
His main interest is in seeing that the case of his office, which
often he hiraself has prepared, is substantiated. He does not,
as a rule, regard it as a part of his duty to endeavor to bring
out any reasons which might ba advanced on behalf of the
suspect against deportation, evea, as is generally the case,
where the ignorance or stupidity of the suspect shows that
he is incapable of realizing the importance of any defense
he may have. On the other hand, there are cases where
the inspector, from a sense of fairness, does just this. In
others, from some intimation the suspect has given, the
inspector sees that he should be allowed to remain in this
country for a certain length of time in order to straighten
out his affairs, and goes to some trouble in spreading the
details of the request on the record.

As a part of almost every warrant hearing,, except some-
times in Mexican cases where generally no passport is re-
quired, the examining inspector in accordance with the rules
obtains full data as to the alien’s place of birth, religion,
the names and locations of churches and schools he may have
attended, his last address, the names and addresses of his
nearest relatives residing in the country of his birth and in
any country in which he may have been residing, and any
other information necessary for the obtaining of the data
for the passport. :
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(1) WARNINGS TO SUSPECT

In very few of the warrant hearings is the suspect warned
that what he says can be used against him in subsequent
criminal proceedings or that any statements he makes should
be voluntary. The warrant hearing is taken to be the alien’s
opportunity to show why he should not be deported. In
most of the warrant hearings no new facts are developed or
statements given by the alien.

The rules further provide that— A

Before the -hearing is finally concluded the alien shall be warned
that under the act of March 4, 1929, he will, if ordered deported,
and thereafter enters or attempts to enter the United States, be guilty
of a felony and upon conviction be liable to imprizenment of not
more than two years, or a fine of not more than $1,000, or both such

fine and imprisonment. This warning shall be enterad upon the
minutes of the hearing in a separate paragraph,

. This rule is generally observed.

(/) METHOD OF CONDUCTING HEARING

As has been said, in. the warrant hearing, the examining
inspector generally feels that the Government’s case has

been made out by the preliminary examination. He may, -

however, wish to strengthen some point or develop a new
one. In such cases the methods employed are generally the
same as those in preliminary exammatlons, partlcularly if
no attorney is present.

In the following case the suspect denied the corrcetness
of the report of the preliminary examination. The chargesin
the warrant of arrest were that the alien had entered w1th-
out a visa at a place other than a designated port of entry,
and that at the time of entry he was likely to become a public
charge. The examining inspector, after the alien had chal-
lenged the correctness of the report of the prehmmzuy
examination, asked: _ A

Q. With whom do you live near Ysleta, Tex, 7—A. I live alone. .

Q. Have you ever lived with any woman out of wedlock in the
United States or Mexico?—A. No,

Q. How often do you get drunk?—A. I never get drunk much, just
once in a great while.

N e N AR
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In one case, the examining inspector notes that the ‘alien
finally agreed to testify at the warrant hearing “ after much
persuasion.” At this hearing the alien was examined as to
letters which had been contained in her purse.

(%) RECOMMENDATION OF INSPBCTOR

It is customary for the examining inspector at the conclu-
sion’ of the warrant hearing to dictate and sign a recom-
mendation to the department at Washington either that the
warrant of deportation be issued, or that the warrant of
arrest be canceled. .

In the cases studied where a warrant hearing was held,
the inspectors recommended the deportation of approxi-
mately 95 per cent of the suspects.

6
Drer-~Tion

The rules provide that upon receipt of warrant of arrest—

Pending determination of the case, in the discretion of the immi-
gration officer in charge, he (the suspect) may be taken into custody
or allowed to remain in some place deemed by such officer secure and
proper, except that in the absence of special instructions an alien
confined in an institution shall not be removed therefrom until a
warrant of deportation has been issued and is about to be served.

In the cases studied for the fiscal year 1929, over half of the
suspects involved were detained in,jails and about 10 per
cent were kept in immigration stations, Arrangements

for detention of suspects in the immigration station are

generally possible only in the larger cities where such quar-
ters have been provided by the Government; in other cases
the district office makes arrangements with the county or city
jails to detain the suspect at some fixed charge, generally
varying from 60 cents to $1 a day.,

The physical conditions of the detention quarters vary.
When the United States Government provides such quarters
they are gencrally clean and comfortable. Where local jails
are used the nature of the accommodations sometimes gives
rise to complaint, particularly when the suspected aliens are
kept with prisoners convicted of major crimes.
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The period of detention in deportation proceedings gen-
erally varies from a few weeks to three or four months.

Only approximately: 10 per cent of the suspects involved
in the cases studied for the year 1929 were released on their
own recognizance and only approximately 15 per cent were
released on bail. Except in unusual circumstances the bail
is generally fixed at $500. '

Of the aliens detained the great majority are kept at the

. Government’s expense. Others, however, at the time the

warrant of arrest is issued are already incarcerated in State

. or local institutions at the expense of the local authorities.

(f

Boarp or REviEw

- (@) STATUS

This board, as has been said, is .a_ nonstatutory orgar-
ization, functioning within the Department of Labor and
subject to the jurisdiction of the Secretary of Labor. Its
official designation is the Secretary and Commissioner Gen-
eral’s board of review, but it is generally referred to as the
board of review. T

-To this board is sent a record of each warrant hearing,
together with a copy of the preliminary examination and
any other papers or documents which the district may con-
sider .pertinent. It is one of the functions of this board
to consider this record and to make its recommendation
thereon to the Secretary of Labor, together with its findings
of fact on the record. .

The work of the board of review is not confined to war-

-rant proceedings. It hears appeals from the local special

boards of inquiry in cases of admission or exclusion of im-
migrants; cases of fines upon steamship companies and
carriers come before it; it considers applications for per-
mits and for registration under the act of March 2, 1929.
It is to be noted that while its review of admission or exclu-
sion cases is appellate in nature, its ‘work in warrant pro-
ceedings is in effect the original finding of the department.
The statutes provide that the warrant of deportation is to be
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- issued by the Secretary of Labor and the work of the board
- in this' connection is the basis for the acts of the Secretary.

( b) ORGANIZATION

’I‘he organization of the board will be consmleled only in
so far as it relates to deportation cases. All of these cases

. ire sent to the office of the chairman. He or the assistant -
.chairman classifies them according to type, Chinese expul--

sion cases, for example, being treated as a distinct category.
Each case is then assigned to a member of the board of
review who examines the record and prepares a memoran-
dum, which he submits to the chairman for his approval or
disapproval. In the ordinary routine the chairman has not
the time to examine the great majority of these cases in
detail. Most of the memoranda of the particular members
“of the board who have been over the file will be approved
and then sent on to an assistant to the Secretary of Labor
for his approval. The board occasionally will send back a
case to the district office for an additional hearing or for
the obtaining of more information either on behalf of the
Government or on behalf of the suspec(:
The members of the board of review have their offices in
adjoining rooms, twy or three members being located in each
room. If the member of the board to whom a particular
~ case is sent feels in doubt about it, he may disciss it infor-
mally with one or two other membeh, and, if there is dis-
agreement, there may be a conference of the full board,
which, however, rarely occurs. If the case involves a ques-
tion of policy, it is generally taken up with an Assistant
Secretary of Labor to determine the policy which he wishes
enforced before the board makes its own decision.

Occasionally the board is consulted by district inspectors
in warrant cases to ascertain whether the board will recom-
mend deportation on certain evidence.

The findings and recommendatiozs of the board of review
are mot published nor are they public records. The entire
file, however, is open to the alien and to his counsel, although
not to the general public.

In a small minority of.the warrant cases an oral hearing
before the board is requested and is almost always granted.
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In these orzuw learmfrs three members of the board sit in a
room wiich is marked “ court rocm ”? and which is arrunrred
after the fashion ofs a, court room with a bench behmd
which the members of the board sit. The hearings are from
10.30 to 12 olclock in the morning and from 2 to 3 each day
when necessary and may be extended when occasion requires.

Casés are not formally assigned but are set down for hearing..

at the convenience of those who wish to be present.

These hearings are not public. The board regards them'

as a substitute for a hearing by the Secretary of Labor him-
self, TIn practice, hoWever, the board does not generally
object to persons attending the hearings, although at its
discretion the door to the * court room ” may be locked.

These hearings are highly- informal. In many cases

. neither the Government nor the suspect is represented by

counsel ; even when the alien is so represented no one appears

on behalf of the' Government. The board. feels that it is act- * -

ing in the dual capacity of representing the Government in

the enforcement of the law while deciding the questions of

law and fact brought before it.

(¢) VOLUME OF WORK

The figures of the Depaxtmeht of Lahor as to the volume
of work of the board of review for the last three ﬁscal years,
each of which ended June 30, are as follows:

1928 1029 1930
Number of appeal cases reviewed 4,844 4,972 4,343
Number of warrant cases reviewed 12 512 14,235 | 18,258
Number of cases reconsidered 19, 469 21,284 | 14,436
Number of fine cases “ 1530 2,130 4,220
Number of permit cases. 11,343 18,524 | 14,543
Number of oral hearings. 1,844 1,798 2,174
Number of registmtlon cases, ast Mar. 2, 1020 . 9,337

1 Figures represent last 6 months of ﬂscal Year, 1028; figures not availablo for first 6 months,

Omitting the number of cases reconsidered and the num-
ber of oral hearings, each of which includes duplications of
other proceedings before the board, the number of cases con-
sidered by the board for the year ended June 30, 1929, is
89,861 and for the year ended June 80, 1930, is 50,701.

-
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. At the befrinning of the fiscal year 1931 the board consisted
of the chairman and six members, with three vacancies to

be filled. -

(d) TIME OF CONSIDERATION OF WARRANT OASES

The board of review considers deportation cases quickly
after the warrant hearing. In the case study made, the board
made recommendations as to approximately sne-half of the
suspects involved within three weeks from the date of the
warrant of arrest, and as to approximately three-fifths of

* the suspects within one month.

{6) NATURE OF PROCHSSES

The board in its general work combines administrative
and judicial functlons in much of its work it is acting -
purely as an administrative body, as when it imposes fines,
extends permits for temporary stays in this country, or acts
upon applications for registration under the act of March 2,
1929. .
In deciding whethe1 or not a suspected alien should be
deported, however, its decisions, irrespective of what they
may be called, partake largely of the nature of the process
commonly called judicial. It decides facts, passes upon the
proper construction of the law, and makes recommendations

- -which in effect are findings and which adjudicate most im-

portant personal rights of liberty.

The facts found by the board in deportation cases may be,
and often are, simple of ascertainment. Did an alien enter
this country without paying the head tax? Did he have an
unexpired visa and was he inspected by an immigrant in-
spector? At the time he entered was the alien illiterate?

On the other hand the finding may be a mixed question of
fact and law. At the time the alien entered was he likely to
become a public charge? If he entered legally did he con-
ceal a material fact? After a legal entry did he become a
public charge; and if so, was it for causes not affirmatively
shown to have arisen subsequent to landing? At the time
he entered did the alien bring another person with him for
immoral purposes? Did the oifense for Whl(.h he has been

50308—81——17
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convicted involve moral turpitude? Does the alien believe
in the overthrow of government by force or violence?. Is he
o member of an orpanization which has in its possession any
printed matter advocating unlawful destruction of propel:by’é
Cases of the last-mentioned categories involve ql}est}qns
which often duly constituted courts of the highest judicial
caliber find it difficult to answer.

In making its finding the board is under the dual and
often conflicting necessities of acting as an agency of an
executive body charged with the enforcement of the l.aws
and at the same time of acting in a judicial or quasi-judicial

capacity. This conflict of functions is apparent in a review

of its processes. ‘
There are many indications in the files that the board, even
though it is the creature of and-subo’rdinate.t.o the Secre-
tary of Labor, feels its quasi-judicial responsibility. In par-
ticular, the summaries of the cases‘give.n by. the bqard are
clear, succinct and generally fair. This fairness 1s oftc.an
continued in the weighing of conflicting’ evidence and in
. many cases a judicial tendency is apparent. On the other
hand, in many of the cases there is also apparen.t th.e check~
ing of this embryonic development by the realization that
the board is an agency of an executive branch of. the Gov-
ernment, and that the duty of the department and its agency
"is to enforce the laws to the fullest possible extent.

(f) LIMITATIONS OF .THE BOARD

(1) INCOMPLETBNESS OF RECORDS

The board acts upon a typewritten record ‘whose compila-
tion, as has been ¢hown, is within the discretion of the local
immigrant inspector and which m&y contain improper omis-

sions. This record, moreover, may consist of statements.

taken through interpreters or without interprete}'s .from per-
sons whose knowledge of the English language is 1mpe1‘fef:t.
. In practically no case does the board come fz.xce to facewith
the suspect or have a chance itself to examine him and to

form its own judgment of his character and reliability. It

must act upon the record before it.
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(2) AnspNCE oF COUNSEL

In relatively few instances, no matter how difficult the
case may be, does the board have the benefit of the oral

_argument or written briefs of attorneys. Upon doubtful

points of the application or construction of the law it may,
and often does, consult with an Assistant Secretary of Labor,
who may in turn receive a legal opinion from the solicitor
of the department, but there are no similar facilities for the
adequate presentation of the case of the suspect. Moreover,
the fact that the suspect has not besn represented in the
earlier proceedings may, through no fault of the depart-

“ment, have resulted in the failure to develop vital facts whose

importance the suspect does not comprehend and which Le
is not able to establish unaided.

(3) LAk oF REPORTS

Despite the quasi-judicial nature of its work in deportation
cases, the findings and recommendations of the board are
not printed or published, so that, unlike judges or other
quasi-judicial administrative tribunals, it has no body of
precedents upon which to rely and upon which to build a
congistent structure of administrative law.

(4) LaAck oF DISCRETION

With the few nominal exceptions set forth in the summary
of the statutes, the Secretary of Labor has no discretion in
the issuing of warrants of deportation. Once the legal
machinery with respect to any alien has begun to move, his
deportation, if he has violated the law, becomes almost auto-
matic, no matter what may be the extenuating circumstances
and no matter what unnecessary hardship and suffering may
result to him and possibly to his American family.

It is true that the local offices, before an application for an
arrest has been made, may and sometimes do give the alien
the privilege of voluntary departure, particularly along the
border. It is also true that even where this has not been
done, the board of review in occasional instances does itself
grant this privilege without the issuance of a warrant of
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deportation. In a féw cases the board, instead of deporting
the alien, may grant him the privilege of registration under
the act of March 2, 1929. ,

But all these cases are implied exceptions.to an express
statute. Despite the gravity of the deportation process, the
board has no power at all analogous to the powers of pardon
or probation.

(5) PoraroAr, PRESsums

Partly because the board is only an administrative agency
and rot an independent tvibunal, and partly because of the
inelasticity of the law, representations by a Congressman
or Senator are often made to the board on behalf of the
suspect. Under the present system there is nothing im-
proper about this. An alien may be represented by a Con-
gressman or Senator as well as by an attorney or a philan-

_ thropic organization. Indeed, it can well be contended that .

it is the duty of the political representatives of the suspect
to endeavor to prevent substantial injustice or unnecessary
hardship through the operation of a rigid law. It is true,
however, that even though this pressure may be and often
is courteously resisted by the board, it does not tend to make

easier the exercise of the board’s difficult functions.

(6) Conrrior or FUNOTIONS

. The board is hampered by the dual and conflicting func-
tions to which reference has been made.

(9) AGREEMENT OF BOARD WITH DISTRICT
RECOMMENDATIONS

In the great majority of cases the recommendation made

by the inspector who conducts the warrant hearing in the
local district is followed by the board of review. Inbthe files
studied for the fiscal year 1929, the board of review followed
the recommendation of the district as to the disposition of
approximately 90 per cent of the suspects whose cases were
pa'ssed upon by both the district and the board. As the dis-
tricts recommended the deportation of about 95 per cent of
the suspects whose cases were considered, the predominant
importance of the local inspectors is appm:ent.
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(k) CHARACTHR OF FINDINGS
(1) IN GENERAL

In so far as the findings of the board are quasi-judicial

i nature, they vary—at least upon the records before it—

from the adjudication of comparatively simple facts to the
determination of most difficult questions of the construction

* and application of the laws. By far the larger part of its

deportation proceedings—again on the records as they come
before the board—involve relatively easy cases. Even these
cases, however, may involve other and importazn considera-
tions. TFor example, an alien may be deportabis because he
has made a technical illegal entry, although he has pre-
viously resided in this country for a long period and has an
American family. There is, moreover, a considerable pro-
portion of cases in which the determination as to whether
or not a worrant of deportation should issue under the law
is much more difficult.

In the summary of the statutes given in the first part of
this report, a distinction was made between aliens who are
deportable because of the manner of their entry or their
condition at entry, and aliens who have entered legally and
are deportable because of subsequent acts. Before the board
of review, however, the cases, in so far as difficulty of de-
termination is concerned, may be separated into two other
categories—first, those cases in which- a pure question of
fact is to be determined, such as whether an alien entered
without a visa or whether he has overstayed the period for
which he was admitted ; and, second, those cases in which the
question to be determined is that of the alien’s condition or
belief, such as whether at the time he entered he was likely
to become a public charge, or whether after entry he has
become a public charge or has committed a crime involving
moral turpitude, or is an anarchist.

Tt may be said, as a general summary of the work of the
board, that in the first class of cases, constituting the larger
group, the findings of the board as a whole seem correct
on the records bafore it. Even though such findings are
required under the law, however, they may, and often do,
as will hereafter be shown, involve unnecessary suffering.

b e S e s b e R o
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In the second group of cases the correctness of the findings
is much less apparent, It is in the second group that the
limitations above discussed, for which the board is not re-
sponsible, but which nevertheless are imposed upon it, show
most clearly. Certain examples from the second group of
.cases will be given, all taken from the 453 files abstracted
for the year 1929.

- (2) Punitic OmArGE CASES

. +

In a number of the cases studied involving the contention
that the aliens had become public charges within five years
after entry from causes not affirmatively shown to have
arisen subsequent to entry, the correctness of the finding of
the bogérd of review on the evidence before it seems doubtful.
The following examples are pertinent:

In one case, the alien had lawfully entered the country
over four years before he was arrested. An officer of the
State sanatorium had certified that the alien had become a
public charge, having contracted tuberculosis, and that a
_complete cure was not possible. In a later report, however,
the same official stated that the alien had left the institution
in an excellent condition. In the warrant hearing the alien,
* when asked if he had any reason to offer why he should not
leave the State sanatorium, answered ;

A. Yes. If I am being deported because I became a pﬁblic charge
here, I would like to pay back to the State all that they spent on me.
I am working now and I will be able tp pay it back little by little,
Just shuw me a way that I can pay it back, week by week, or raonth
by month, and I will pay it all back. I don't want to go back to
Cyprus, It will be like suicide for me to go back there,

The alienn further testified that he had never been sick
before coming to this country and had not been taken sick
here until two years after he had entered. He was deported.

In another case the alien had been legally admitted to this

country in September, 1923. He testified that he had been
_afflicted with tuberculosis for the first time in 1928 and.that
no other member of his family had been affected. The cer-

tificate from the city division of tuberculosis, issued in June,

1928, stated that:
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This patient has been in the United States for considerably less
than filve years. '.l‘lie_developmenb of a process so extensive and the
ovolution of tuberculosis makes it positive that the disease was
exlstent at the time of entrance,

The alien was deported.

On the other hand, there are cases of this type in which the
board is more tolerant. In one such case the alien had law-
fully been admitted in 1923 and had become a public charge
in the State sanatorium. The¢ medical report stated that
the disease, tuberculosis, dated back to 1925. There was
no evidence of an earlier disease. The alien in the warrant
hearing stated that he had been steadily employed until 1925
and that he had been examined and passed for life insurance
while in this country, and that his policy was still in force.
The examining inspector recommended deportation, but the
district director stated that there was a reasonable doubt as
to whether the causes of disgbility existed prior to entry.
The board of review recommended that the warrant of arrest
he canceled.

In a considerable group of cases the contention that the
alien was likely to become a public charge at entry and that
therefore his entry was illegal is used as a catch-all when
there is a wish to deport the alien and no other possible
ground. In one case, for example, the slien, a boy, had
legally entered this country from Mexico in 1927, paying
his head tax. At the time of the application for a warrant
of arrest in April, 1929, he was a ward of the juvenile court
and was serving a sentence in an industrial school in Cali-
fornia until he reached the age of 21. Under the California
laws no order adjudging a minoer a ward of a juvenile court

_can be deemed a conviction ¢f crime, so that the Government
‘could not claim the boy had committed o crime involving

moral turpitude within five years of entry. He was deported
on the ground that his subsequent conduct showed that at the
time he entered he was likely to become a public charge.

(3) CasEs INVOLVING MORALYIY

P

(1) IMMORAL PURPOSE

Ii an alien is found to have ertered this country for an
immoral purpose, he is deportable. In these cases the board
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has to determine what the jmmoral purpose is. Its decisions

on this point are often questionable.

In the following examples the alien was generally de-
portable on cther grounds, but there is an express finding in
each case that one of the grounds for deportation is entry
“for an immoral purpose.

In one of these cases the alien was a Mexican woman, and
at the time of her last entry had three children, two of
whom had been born in this country. The board found she
entered for an immoral purpose because she was not mar-
ried to the father of her children.

In another case the alien, a woman, had entered the coun-’

try illegally three years before her apprehension. She had
" been living with the father of her children for seven years
and testified that she had had no sexual relations with any
other man. She had two children by the man with whom
she had entered and both children were born in Texas.
The alien was deported.

"It should be explained that many Mexicans live together
without being legally married, sometimes through ignorance
and sometimes because the expense of marriage in Mexico
is too heavy. A large part of the Mexican entries are into
Texas, where common-law marriages are recognized.

(i) ASSISTING A PROSTITUTE

In another case the question of morality upon which the
board had to pass was somewhat different. The alien, a sea-
man, had deserted his ship in 1919 and had evidently been
living in this country ever since, so that he was not deport-
able on the ground of illegal entry or because he had stayed
here longer than permitted. The charge brought against
him was that he had been assisting a prostitute. In the
preliminary examination the alien testified that he was
living with a woman not his wife. The following colloquy
then took place: . ’

Q. Did you know swhether she éver practiced prostitution?—A. Yes,
Il tell you the whole story. About three years ago I met Julin at
one of these * houses of prostitution,” and used to try to get her to

give up that life. I have helped her out in lots of ways, both during
the time she hustled, and after she started living with me a year
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ago; 1 have supported her and kept her. She has not hustled since
that time. .

In the warrant hoaring the alien denied that the woman
had practiced prostitution since he had been living with
her and testified that he regarded her as his wife and in-
tended to marry her legally and become an American citizen.
This case also occurred in Texas, where, as has been said,
common law marriage is recognized. The alien was ordered
deported.

(1il) MORAL TURLPITUDD

The holdings of the board of review as to what crimes
invelve moral turpitude are by no means uniformly con-
vincing. In one such case lewd and lascivious cohabitation
was held a crime involving moral turpitude. In another
case it was held that confession of the alien that he had been
having immoral relations for three years with a Mexican
woman was an admission of a crime involving moral turpi-
tude prior to entry.

It is sumetimes claimed that a misleading statement to an
immigrant inspector at the:time of entry is the admission
of a crime involving moral turpitude, because it amounts
to perjury. In the following case the board of review dealt
properly with such a contention.

The record discloses that this alien at the time of his admission
swore that he was single when in fact, as he later admitted; he was
married. His wife resides in Onx‘ggxda. It is not shown that alien
would have been excludable had he told the truth concerning his
marriage, The false and misleading statements on which deportation
proceedings are based, are, therefore, not on a material point. The
charges that he entered without inspection and that he admits the
commission of a crime involving moral turpitude, to wit: perjury, are
not sustained.

(i) USBE OF DISCRETION

It has been pointed out that the discretion which can be
exercised by the board of review is very limited; even in the
most meritorious cases. There are some cases, however,
where the board of review has by various means dealt with
the alien as it thought advisable on general principles of
policy despite the law.
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(1) STREICHING OF Facrs

In one case the alien had entered this country on October
12, 1923, for a témporary stay and had resided here ever
since. He was a chemist and had been vice president and
general manager of a company. He was married and a
child was born in this country. He had obtained his first
naturalization papers, had invested $20,000 in a business
here, and had $6,000 in savings. A warrant of arrest was
issued on October 6, 1928. The report of the warrant hear-
ing showed that ‘the alien had been taken into custody on
the warrant of arrest on October 9, 1928. Despite these
dates the board of review reccmmended that the warrant
of arrest be canceled on the ground the alien had not been
taken into custody until after-five years from his entry, The
district director, apparently chagrined, subsequently pointed
out the error the board of review had made and that the alien
had actually been arrested within the 5-year peried, but the
board refused to reopen the case, evidently feeling that the
alien was a desirable enough resident to warrant a slight
stretching of the facts.

In other cases the facts are construed in a way which will
render the alien deportable, even though the finding is
against the weight of the evidence.

(2) VoruxTArY DEPARTURE

In exceptional cases the board of review occasionally
| allows voluntary departure without the issuance of a warrant
of deportation, so that the alien can veenter properly. A
typical recommendation in such n case is as follows:

Although aliens are deportable in view of exceptional clrcumstances
i an order of deportation will not be entered at this time; but alliens
should be advised that they may depart from the United States volun-
: tarily to any country of their choice on or before September 1, next,
i on consent of surety as to man, and that unless they do so depart
i an order of deportation will be entered and deportation effected, in
§ . which event they will net be permitted to reenter the United States.

In this case the alien was represented by an attorney.

i In another case the alien, a Mexican, had been legally
admitted but had gone back to Mexico for a few hours and

I R i e e e N L e Y AN A BN A Sy E e rengiiriiny

EIENY (4

i

THRE SYSTEM IN OPBRATION 103

had reentered illegally. The following is an excerpt from
the preliminary examination:

Q. Did you not know that your identification card was not good
for entry at a place not designated as a port of entry for aliens?—A.
No; I did not know it; I thought it was all right,

Q. I you wanted to get a drink, why ald you not go to Juarez
and cross legally instead of crossing illegally at a place not a port of
entry?—A, I did go to Juarez and got to drinking too much, then
drove down the valley and went to the other place. I suppose the
reasons I did that was because I was drunk,

Q. Are you a habitual drankard?—A. No, last night was my birth-
day, and I was drinking a little. I don't drink all the time,

In this case, before the file had gone to thwboard of review,
the Assistant Commissioner General wrote to the district
that unless the alien was undesirable he should be given an
opportunity to depart voluntarily without prejudice to his
readmission. ‘

In another case the alien had been smuggled into this
country but was allowed the privilege of voluntary departure
because he had appeared as a Government witness against
his smuggler.

In the cases stuched i'or the year 1929 the tendency of
the board of review to sllow veluntary departures shows an
increase. The privilege is granted sporadically, however,
and there ave a number of cases where the alien is formally
deported although the considerations in his favor seem to be
as strong or stronger than those cases where voluntary de-
parture is allowed.

It must be remembered also that while voluntary depar-
ture may Le fairly easy along the border, most Buropean
aliens have not the means to pay their passage to a foreign
country and back. Moreover, in a number of cases, even
where voluntary departure is allowed, the alien may en-
counter serious difficulty in obtaining a visa for readmission
because of the operation of the quota law or because of the
strict interpretation by consular offices of the law that aliens
likely to become public charges ave to be excluded.

As a whole, it can be said from the cases studied that while
the board of review occasionally recognizes the unwisdom
of formal deportation, in a great many cases where unneces-
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sary har dsh1p 1s entailed by deportatmn, the board of review~

does not or can not prevent it.

3
(3) STAYS OF DEPORTATION

The board of review, even though the alien is to be finally"

deported, has some discretion in granting a temporary stay.
This discretion, like:that.of voluntary departure, is variably
exercised.
The request is sometimes denied” without apparently any
good reason. In one such case the alien requested a stay in
- order to collect money due him in this country. The board
of review denied the request on the ground that at the time
of-the warrant hearing the alien had not testified to this
effect. In another similar case the alien’s attorney made the
following statement in the warrant hearing:
. I am satisfled from the fo1egomg testimony that the alien is sub-
ject to deportation but I would respectfully ask that his departure

be deferred for tliree or four months to enable him to' collect the
moneys owing to him which matter has beeh placéw in my hands.

The board of review, however, refused the request.
(j) COOPERATION WITH OTHER AGENCIES

In some of the deportation cases considered by the board
of review the suspect is represented by a philanthropic or-
ganization, rather than by an attorney. While these cases
are few in number, they show a much more favorable result
for the suspects than the cases where no such organization
appears. In some of these cases a close cooperation is evi-
dent between the department and the organization.

For example, in one case an entire family of aliens was
reported .to the immigration authorities by a charitable
organization as having become public charges. The family

had been dependent upon this organization for thie past three-

years and at the time wished to be sent back to England.
When deportation proceedings were once begun, however;
the family evidently ‘changed its mind and relatives and

friends volunteered to help support, them. The organization.
thereupon requested that deportation be avoided and the.
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‘request was followed out as to most of the family. The

cooperation was not complete, however, as the deportation of

one daughter, who had been an invalid, was recommended,
-although the rest of the family was left in America and

protested the separation.

In another case the aliens had been legally admitted for a
visit of five months, having entersd from Mexico. The hus-
band had been in business in Mexico for seven years and had
about $35,000 in cash. They applied for admission to Can-
ada and were refused. The family had originally come from
Rumania and in the warrant hearing testified without con-
tradiction that they had been forced out of Rumania because
of religious persecution and for that reason requested that
they be allowed to depart voluntarily to Mexico. This
request was granted. A philanthropic organization was
interested in the case and the time of departure was extended
in order that an appeal could be prosecuted from the deci-
sion of the Canadisn immigration authorities. The aliens
eventually left voluntarily for Mexico and the immigrant
inspector who had handled the case wrote to the Commis-
gioner of Immigration commenting favorably upon the
cooperation of the aliens and of the organization involved.

8

SUBSEQUENT PROCEEDINGS IN THE DEPARTMENT

In some cases, as is indicated from the figures as to the
work done by the board of review, this body considers a
depoxtution case more than once, in a few instances as many
as five or six times, as when there are repeated requests for

stays of deportation.

‘When the board of review has reached its decision it is

-submitted to an Assistant Secretary of Labor or an assistant

to the secretary who generally follows the board’s recom-
mendation. In a few cases, however, the recommendation
of the board is not followed. While it is not customary for
any further hearings to be held dfter the board of review

has considered the case, there is nothing in the statutes or




106 ADMINISTRATION OF DEPORTATION LAWS

the rules to prevent personal appeals to the officials who
have the final word and such appeals are sometimes made.

If and when a warrant of deportation has been issued, it
is generally necessary to procure a passport fror_n the coun-
try to which the alien is to be deported. This is generally
done at Washington through the passport division of the
department, although occasionally the district will procure
the passport from: the local consul. There is often.un—
avoidable delay in obtaining the passport, and sometlm(_as
the reopening of the case by the Department of'Labor is
necessary in order to obtain additional information as to
the alien’s nationality.

9

CounspL ' ' -

(z) RULES RELATING TO ATTORNEYS

Attorneys are admitted to practice before the department

or any immigration station or office if they are in good

‘standing in their respective communities. Appearances
must be entered in writing. The Secretary of Labor is given
power to suspend or entirely exclude from further practice
before the department any attorney who defrauds or de-
ceives an alien, who is not of good character and reputa-
tion, who has been disbarred, or who refuses to comply with
the immigration laws and rules. .

Attorneys are permitted by the rules-to review the records

- in all cases'in which their appearance is noted, until deporta-
tion is actually effected. _

«  While the rules limit the fees which attorneys can charge
or reccive from any person or organization in admission
cases to $25 for dny alien or single family, this restriction
does not apply to deportation cases. In practice, in these
cases, the department does not go into the question of the
fees which have been charged. - '

.

(b) CHARACTHER

There are indications that in certain cases aliens are
exploited by less reputable members of the bar who charge
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exorbitant fees and who often neglect the cases entrusted to
them. Statements to this effect are made by immigrant in-
spectors as well as by some of the philanthropic organiza-
tions interested in aliens. It is true the ignorance of the
suspect and his state of mind when deportaticn proceedings
have been instituted tend to make him an easy prey to such
attorneys as may frequent the jail where he is being detained.

On the other hand, many of the cases disclose efforts made
by attorneys in the highest traditions of the American bar.
Sometimes these attorneys arve furnished by organizations.
At other times they have no such connection and it may be
surmised that the fees received are often entirely inadequate
for the amount of work necessitated.

(¢) BFFECT OF' COUNSEL

(1) Iy GENERAL

As has been stated above, suspects in deportation proceed-
ings are represented by attorneys in only a small portion of
the cases; this proportion in the cases studied for the fiscal
year 1929 is only approximately one-sixth. But even in this
small portion of the cases the difference in result is signifi-
cant. In the cases studied the board of review recommended
deportation with respect to approximately 85 per cent of all
the persons not represented by attorneys; where they were so

represented the board of review recommended deportation of
~ less than 70 per cent. As in some of the cases in which the
suspect was considered to have been represented by an
attorney, the lawyer did not appear in the case until after
the warrant hearing or even after the board had acted, these
figures become even more significant; '

It has been pointed out that the employment of an attor-
ney has no relation to the merits of the defense, but is con-
trolled by such fortuitous circumstances as the suspect’s
ability to pay or the chance that some private organization
has heard of the alien’s case and has become interested in it.

The following examples are only illustrative of what an
able and determined attorney can do. -
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(2) PARTIOULAR OASES
(i) roINTS OF LAW

In some of the ca,seé, of course, the work of the attorney is
primarily concerned with the application of some point of
law in favor of the suspect. This may be done either in
habeas corpus proceedings or in the department itself. The
attorney may sliow, for example, that the department erred
at the time of the admission of the alien in not charging
her to the quota allotted to the country of which she was a.
citizen when such quota had not been filled ; or that the war-
rant of arrest was defective in that it did not charge that the
alien entered the country at a time when the quota had been
exhausted.

(ii) DUR PROCESS OF LAW

. In some important cases the attorney is successful in show-
ing that the hearing accorded the alien was unfair because
statements were taken under duress or because of the treat-
ment accorded the suspect by the immigration authorities.
Some of these cases have been described in the discussion of
preliminary examinations. There are many others in the
Federal reports. o

(ili) PUBLIC CHARGE CASES

In a large number of cases an attorney is successful in
either rebutting the factual testimony offered by the immi-
grant inspectors or in introducing new testimony to show
that the alien is not deportable. This is particularly true
in public charge cases. '

In one such case the alien had been in this country a year
and'a half, having been legally admitted for permanent resi-
dence. A certificate had been obtained from a State medical
official to the effect that the alien was an insane public charge

in a-State institution and that she had been of constitutional

psychopathic inferiority at the time of entry. At the warrant
hearing the alien’s attorney brought out that her husband
was an American citizen, having been naturalized, that when
he sent over for his wife he had been making $2,000 or
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$3,000 a year as a shoemaker, and had always supported his
wife and children. The attorney showed that the husband
had offered to pay his wife’s hospital bills and subsequently
produced a receipted bill from the hospital for all of the
expenses incurred. His wife, the alien, had been separated
from him for eight years and, after she rejoined him, had a
stillborn child. It was after this that for the first time she
showed signs of mental illness. The attorney produced two
witnesses who testified that they had known the alien in
Italy, that she showed no signs of mental illness there, and
that there was no insanity in her family. The hearing was
adjourned at the request of the attorney so that he could
cross-examine the doctor who had given the medical certifi-
cate upon which the warrant of arrest had been issued. In

the course of this subsequent cross-examination the attorney -

showed that the doctor’s opinion to the effect that the alien’s
insanity was due to predisposition before she reached this
country was based solely upon the fact of her present condi-
tion. The attorney then produced another doctor who testi-
fied that the stillbirth was a sufficient cause for her present
condition ; that the present mental illness may have been due

‘to toxic poisoning at that time. The attorney further proved

that the alien had showed no signs of mental illness for a
year subsequent to her entry into this country and that she
had been examined at the time of her admission by the immi.
gration authorities.

The board of review did not recommend the deportation
of the alien upon this record but held the case open to
determine her subsequent mental state. 1t appears that she
was later discharged from the hospital and had not since
required any medical attention.

This is one of the many cases where the efforts of the at-

. torney undoubtedly prevented a deportation which would

have been an injustice but which the alien herself would
have been powerless to stop.

(iv) CITIZENSHIP

In some of the cases the attorney is successful in the war-
rant hearing in showing that the alien is an American citi-
50308—31——8
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zen, sometimes because she married a native-born American
or an alien who had become naturalized, and under the law
took her husband’s nationality. In some of these cases the
attorney must search for and produce the marriage record
and the certificate of the husband’s naturalization, both of
the documents occasionally being in States other than the
State in which the alien is being held.

(V) DRVELOPMENT OF OTHER FAUTS TO PREVENT DEPORTATION

The following case is an interesting example of how an
alert and conscientious attorney, after the Government’s case
has been presented, can, by further investigation of the facts,
prevent deportation. '

In this case the alien had first come to this country a num-
ber of years ago and had been naturalized in 1890. The
Government’s case was to the effect that he had returned to
Italy in 1907, that he had remained there for 20 years, had
been elected mayor of a city there and had paid taxes, the
contention being that he had relinquished his acquired citi-
zenship. At the opening of the warrant hearing the former
alien was asked if he wished a lawyer and replied that he
had no money. The hearing was adjourned and an attorney
appeared in the case. Despite this fact,.the hearing was re-
opened without notification to the attorney. At this re-
opened hearing the former alien was reported as saying that
he wanted to be sent back to Italy, and deportation was
recommended by the board of review. The legality of the
reopened hearing was subsequently protested by the attor-
ney, the board of review agreed that the procedure had
been improper and the case was reopened.

When the case was reopened, the alien’s attorney brought
out that the taxes which had been paid in Italy were paid
not on the property of the former alien but upon his father’s
house, that the town of which he had been made mayor was
a smell one and the oath which he took was not an oath of
allegiance but merely an oath to act impartially. The former
alien had refused to join the Fascist Party. Moreover,

THE SYSTEM IN OPERATION 111

safter the Fascisti had come into power he had been asked to
take an oath of allegiance but refused on the ground that
he was an American citizen. The attorney produced an
.expert on Italian law who had the degree of doctor of juris-
‘prudence from the University of Rome and who testified that
.ot the time the former alien had been elected mayor it was
not necessary to take an oath of allegiance and that under
the Italian law he was eligible for that position because he
‘had once been an Italian subject.

'.I.‘he case was considered several times by the board of
review and eventually the warrant of deportation was or-
-dered canceled.

10
Wrirs or Haneas Corrus

The only possible court review of any matter in connec-
-tion with deportation proceedings is by application for a
writ of habeas corpus to a Federal court. Such application
.can be made while the suspect is in detention before actual
-deportation. As has been seen, the scope of judicial review
‘possible under this procedure is limited. The number of
writs of habeas corpus in deportation cases pending during
«each of the fiscal years 1928, 1929, and 1930, as shown b;
the reports of the Commissioner General of Immigration,

is as follows:
Xy

1028 | 1029 | 1030

-Casos pending beginning of year.....

New cages during tho enr._{.... . - 2%3 3% 3

Ponding close of year, before— - 80z
District cOUrtS.meeummacnimenccnnanas 68
Olreult courts . coaemvaaeoainauans 34 %&7) i
Supremo court..uooocooaoen N 2! 83 5

T}le number of writs sgstmned, dismissed, and withdrawn
-during the same years with some indication of the kind of

.case involved, are shown in the reports of the Commissioner
«General as follows:
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Sus- | Dis- | With:
tained | missod | drawn
T
Year ended June 80, 1928
Cnses disposed of during year:
Criminal. e ceeeicmamaaannaaees eeesemeovameseccasshdnae PO {} 36 g .
Immorsl.. enehesectcmawdunavemannsbe - - 4
Act of 1024 .. aeerane . 1:{ 1.4 L
PUBHCAD A - o cvccummmnmscuasmeammsnancaanasoaenan
Mental or physieal defect (exoluding pubfican) 1 ;35
Chinese exclusion law. . . 02 33 ....... i
Al others... 28
POtAle e vnvecmrecmastamcansmuncrassaransennsnan=mnannw 61 1001, 26
- Year ended June 80, 1989
Onsos dlsposed of during year: ‘
Orim?nal .................................................... - ]g %g ?1'
‘Act of 1024 (incjuding General Order No, 86). 12 52 1
Publican (public charge) 3 2
Meutal or physical defeCt...ceeemmemrameionacnenmennmnacmnncmraficuas il P
Chinese exclusion law.. r o | 5
Al OLBOrS.cmae v ccrnean
Tota)eeceevamnnn- Cerummmmscameschosmsenunnusanas Gmeemcmsans 64 134 23.
‘Year ended June 80, 1930
Gases ‘disposed of during the yeur: )
Criminal. ccec o cvemcmmiciammanccorsanas PR aeeeaamuneman ) l,} ’ﬁ l;
Imnmoral.... . s 2 o
ACE O 19 ccmmecnmcnm e ramnmasanasaaaenncen 30 171 u
Mental or physical defect and public charge. - 152) ;
Chinese exclusion JaW. o cacevacaroncanczmanaa.. 1 L
Oitizenship, excess quota, .anarchist and others.
Total aeeconciomnnn eimemesmmadeusieiracannes 56 238 53 .

These figures ‘are important in two aspects. First, t}.xey
show the insignificant proportion of applications for writs,.
when it is considered that the average number of deporta-
tions for the three years is over 13,000 a year. This small u
proportion of court proceedings is .caused by absence of
counsel, by lack of funds, and by realization of the limited..
scope of judicial review. Second, these figures show a sub-

stantial proportion of cases in each of the three years where-

the writs were sustained. .
11
CriMINAL PROCEEDINGS

(a) IN GENERAL

After o warrant of deportation has been issued by the Sec--
retary of Labor the alien may be criminally prosecuted.-
Most of these prosecutions are under the act approved March-.

‘
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-4, 1929, and involve either an alleged misdemeanor on the
.ground that the alien has entered the United States unlaw-
fully or a felony on the ground that he has been previously
-deported and has subsequently entered or attempted to enter
“this country. The penalty under the section which deals
with misdemeanors is imprisonment for not more than one
_year or a fine of $1,000, or both. The penalty under the
felony section is imprisonment for not more than two years
or a fine of $1,000, or both. Complaint is sometimes made
‘that the punishments for violations of this act in substan-
tially similar ciréumstances are far from uniform.

The alien may also be prosecuted under other sections of
“the immigration law dealing with the smuggling of other
-aliens or contract laborers, or under some entirely different
Tederal provision, such as the Volstead Act.

{b) COOPERATION BETWEEN IMMIGRATION AUTHORILIES
AND FEDERAL DISTRICT ATTORNEYS

The United States district attorney’s office in the district
‘in which the alien is to be prosecuted knows of the case
:generally only through the report of the immigration offi-
-cials. Diseretion is used as to which cases should be prose-
cuted, Where the local immigration authorities feel that
there should be no criminal prosecution because of the alien’s
family, or other reason, they often write a letter to that effect
"to the office of the district attorney and the recommendation
is generally followed. In other cases the immigration office
makes a formal report and prosecution generally follows
-automatically, Sometimes the immigrant inspector gives a
-summary of the alien’s testimony; in some cases he has the
-alien sign a separate résumé of the preliminary examination.

(¢) PLEAS OF GUILTY

In a great majority of cases, after an alien has been
'reported and has been prosecuted under the immigration
laws, he pleads guilty, or, if he pleads not guilty, substitutes
-a plea of guilty before the case comes to trial. In one station
«on the Mexican border which handles a great many deporta-
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tion cases there were 346 such pleas of guilty in criminal}
prosecutions of aliens who had been ordered deported during;
the fiscal year 1930, and not one case was contested.

Where pleas.of guilty are entered, particularly in misde--
meanor cases, the judge often imposes a sentence of 30 or 60
days imprisonment. In felony cases, in some instances,.
the judge will impose a maximum sentence and suspend it
on condition that if the alien reenters the country he will.
have to serve the full term. A suspended sentence of .this
kind is apt to be particularly effective inasmuch as there are~
some aliens who reenter not only once but several times-
after they have been deported.

The following quotation from one of the cases studied
for the fiscal year 1929, while the questions are leading, sheds-
some light upon the attitude of the alien in the criminal.

proceedings:

By attorney to alien:

Q. Your plea of guilty was made on June 18, 1920, in° Fedgeral distriet’
court, and some three or four days before June 18, 1920, did your
attorney call on you at the county jail, and advise you in the premises.
to the effect that the burden of proof is upon you to show that you
entered the United States legally, and not on the Government, and
that you show you entered this country illegally, and if you entered:
a plea of not guilty you would have to remain in jail until the October -
term of court in Bl Paso, and likely your, case would not be called:
for trial before November, and that if found guilty the time you would™
have spent in jail, from May 18, 1929, the date of your arrest until’
the date of your trial and verdict of the jury would not be consideredt
and that the sentence which the cour}t would impose upon you if
found guilty would likely be G0 or 90 days dating from the date of:
verdict. You were so advised by your attorney?—aA. Yes,

Q. Did you, or did you not, state that you were not guilty of know-
ingly entering the United States as you were so charged, and advised'
your attorney that in view of the fact that you had no witnesses in:
your behalf, and the burden of proof being on you, rather than take:
the risk of being found guilty by the jury, and having to remain in
Jail some several months, and then having an additional sentence-
imposed upon you, you decided to plead guilty to these court pro--
ceedings?—A. Yes. ' , .

(d) CRIMINAL PENALTIES AS WARNING TO EMIGRANTS'

" One of the main purposes of the passage of the act of’

March 4, 1929, was to deter the illegal entry of aliens intos
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this country. It is believed that the act has been a potent
influence in limiting the number of illegal entries.

The Department of State has had inserted appropriate
statements containing the provisions of the act of March 4,
1929, on the formal application blanks executed by aliens
seeking visas with which to apply for admission to the
United States. It is doubtful if this printed notice is always
read or understood. Some of the consular offices in foreign
countries seem to go further and explain to the unsuccessful
applicants for visas the criminal penalties which they will
incur if they seek to enter unlawfully, but there seems to be
no general practice in this particular, It is obvious that the
greater the familiarity with the criminal provisions of our
lgw among prospective foreign emigrants, the more hesita-
tion they will have in trying to smuggle into this country,

12
Derorrarion
{(¢) WHEN BFFROTED

The alien is deported as promptly as possible after the
warrant of deportation has been issued. There are, how-
ever, several factors which may delay deportation. There
may be difficulty in obtaining a passport, or the alien may be
detained for criminal prosecution or to act as a witness in
a crigninal prosecution against another.

Aliens are often deported in groups or “deportation
parties ” and are detained until such a party is formed. One
of these parties, in the form of a transcontinental train
which picks up deportees as it goes along, is almost con-

stantly moving from coast to coast.

The rules provide that—

Any alien sentenced to imprisonment shall not be deported under
any provision of law until after the termination of the imprisonment.
Imprisonment shall be considered as terminated upon the release of
an alien from confinement, whether or not he is subject to rearrest or
Turther confinement in respect of the same offense. Release of an
alien from confinement on parole shall be considered as a termination
of imprisonment, ’
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After an alien has been ordered deported, in many cases
he is paroled in order that there be no further charge to
the State or penal institution in which he is lodged. The
act of March 2, 1931, gives the Federal Board of Parole
authority to velease prisoners who are eligible for pn.role on
condition that they be deported and remain outside the
‘United States. ‘

() HOW BFFROTED
(1) ‘Resumresryt Foreigy ”

In o number of cases the alien is allowed to “ reship for-
eign” or depart at his own expense in sntisfaction.of the
warrant of arrest. What this means, in practice, is that,
although deported, the alien is allowed to pay ‘or‘work his
way back to the foreign country to which he is boupd.
Legally it is a compliance with the warrant of depo.rtutmn
and the alien can never reenter the country. Itisa chﬁ_erenp
proceeding from actual voluntary departure, which, if _al-
lowed, must be exercised before a warrant of deportation
has been issued. o

The practical advantage to the alien of reshipping foreign
is that he cscapes the ignominy of forcible deportation with
the resulting stigma in his native country. As far as f:he
Government is concerned, these reshipments save a consid-
erable amount of money, as otherwise the aliens, in most
cases, would have to be deported ab public expense.

This procedure is often taken advantage of by seamen x_vho
work their way back on ships, although in some cases aliens
of other classes leave in a similar manner.

When reshipment foreign is allowed, there is generally no
Jimitation as to the country to which the alien may return
except that sometimes, when he is a European, provision 1s
made that it can not be to adjacent countries. The purpose
of such a restriction is to prevent the alien from going across
the border and later endeavoring to slip back. T'he whole
‘purpose of the deportation procedure, however, 1s not to
punish the alien but to vid the country of him, nnsl as long
as he leaves under the warrant-the purpose of the immigra-
tion authorvities is satisfied. While there is no express au-
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thorization for this procedure in the statutes, it is impliedly
recognized in the act of March 4, 1929, which provides that
for the purposes of the act any alien ordered deported who
has left the United States shall be considered to have been
deported in pursuance of the law ¢ irrespective of the source
from which the expenses of his transportation were defrayed
or of the place to which he departed.”

(2) Piys1cAL DEpORTATION

Where the alien does not reship foreign or leave at his own
expense under the warrant of deportation, he is forcibly
ejected. Sometimes, when certain provisions of the law are
applicable, this deportation can be charged to a steamship
company or other carrier, but in most cases it must be at the
Government’s expense. In the case of Mexicans, however,
relatively little expense is incurred. :

During the fiscal year 1928, 90 deportation parties were
moved; during the fiscal year 1929, there were 106 parties;
and during the fiscal year 1930, 174.

These parties ave genorally formed nationally, although
the local district sometimes has enough deportable aliens to
form a party of its own.

The following figures taken from the reports of the Com-
missioner General show how warrants of deportation weve
executed during the three fiscal years 1928, 1929, and 1930.

1928 | 1020 | 1030
Warrant of deportation lssuedt
Dapoftod ut oxponse of mmigration appropriation—
From 800P088wcveannnnsann wMeemiuvansasianasueunasan cenrens 3,087 1 2,693 3,256
Across lind boundary, .. 3,026 1 7,018 | 10,586

Doportod (ocoan voynge at oxpenso of stenmship com?nnlus)..:: 2,032 1;458 1: 476
Pormltted to ship foreign ono way, as u complinneo with warrant
of dopartatloti... R 887 802 555

{ ek
Do?nrtnd—-pnylug own pnssago--ns & compliance with warrant
0

doportation... - 8§43 594 308
oprrted voluntarily neross lnnd border as a ecomplinnce with
warrant of dopsZation....... MeeienmeauanasctmssEraannnbasanna 550 513 300
POUunrnnserecnaeasesnsnrsesssssnns

11,625 § 12,008 | 16, 631

{e) 10 WHAL COUNTRY

‘The act of 1917 provides that .the deportation of aliens
shall, at the option of the Secretary of Labor, with certain

AT RS SO s e e e
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exceptions, be to the country whence they came or to the
foreign port from which they embarked to the United States.
There is a further provision that if the country from which
the aliens entered the United States refuses to take them
back, deportation can be to the country of which they are
citizens or to the country in which they resided prior to
entering the United States.

There are a number of rules with respect to deportation
providing, among other things, that aliens ordered deported
to Mexico shall be returned to Mexico at the nearest port,
uniess humanitarian or other reasons make it advisable to
effect the deportation through some other point.

(d) WHEN DEPORTATION IS IMPOSSIBLE

Foreign countries are not under any obligation to accept

back their nationals from us other than the general comity
between countries. Most foreign nations will accept aliens
whom we deport if it can be shown to the satisfaction of their
officials that the aliens are subjects or citizens of the par-
ticular country.

Occasionally, however, it is impossible to establish the
nationality of a deportes. He may have left the country so
long ago that he has expatriated himself. Confusion often
oceurs in determining nationalities because of the changes
effected by the World War. In such cases it is occasionally
impossible to effect deportation to any other country, and as
a result the alien, after being detained a number of months,
generally in prison, will finally be released. In several cases
of this kind the alien was imprisoned for over four months,
In one such case, on a writ of habeas corpus, the Federal

judge stated that he would order a release unless definite -

orders to remove the alien were received promptly.

Sometimes deportation has become impossible because the
alien married a United States citizen at a time when under
our laws she did not acquire her husband’s natmnahty,
although she forfeited her own.

This country does not recognize the Soviet Govelnmenn
and as a consequence the general principles of comity do not
apply. Aliens only deportable to Russia therefore, no mat-
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*ter how serious the breach of the law with which they are

-charged may be, can not be deported except in the rare cases

where Russia consents to receive them. In one of the 85

-administrative districts the writer was informed that

approximately 600 Russians against whom warvants of
-deportation had been issued are still in this country because
“the warrants can not be executed. These Russians are out
on bail, or are detained at the expense of State or local
institutions, or are at large; only a comparatively few are

~of the anarchistic classes. In another district approximately

100 such undeportable Russians were reported at the time

-of the writer’s visit.

Even where deportation is not legally possible, however,
the expulsion of the alien by some means is ‘occasionally
managed. Relations between our immigration officials and

those on the other side of the border may result in one of

our neighbors taking back an alien not legally deportable
to it. In other cases the alien is told he can reship foreign
vone way and does so even though no passport can be ob-
vtained for him from any country.

(e) CONSIDERATIONS IFF'OR ATJENS' SAFETY
(1) ALieNs PHYSIOATLY DISABLED

- The laws and rules make certain humanitarian provisions
*for the care and protection of aliens who are to be deported.
Under the law, when, in the opinion of the Secretary of
"Labor, the mental or physical condition of the alien is such

:as to require physical care and attention, the Secretary is

:authorized to employ a suitable person for that purpose
who shall accompany the alien to hlS ﬁnal destination at the
"Gtovernment’s expense.

The rules provide that the record of the warrant hearing
.of an alien who is suffering from any mental or physical
-disability shall be supplemented by & medical certificate
-showing whether the alien is in condition to be deported
‘without danger to his life, and whether he will require
-special care and attention on the ocean voyage.

‘Where the health or safety of an insane alien would be
‘imperiled by immediate deportation, the rules make provi-
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sion for the detention of the alien at the expense of the:
Government, if necessary, where the funds can not be other--
wise provided. !

(2) CoOPERATION WITH PHILANTHROPIO ORGANIZATIONS FOR DETENTION!
. oF WOMEN

The rules also provide for special treatment to be accorded:
to female deportees, who shall not be incarcerated in jails-
or other similar places unless such incarceration is absolutely
unavoidable, and arrangements may be made for their de--
tention by some philanthropic or other similar society.

(8) PoraricAl REFUGEES
(i) IN GENERAL

There is another class of aliens whose physical safety is-
often involveéd in deportation—those aliens who, because of”
religious or political persecution, are in danger of their lives-
if they return to the cduntry from which they came.

In such cases the Government generally allows reshipment

“foreign or departure at the alien’s expense under the warrant

of deportation as a compliance with the warrant. There ave
several examples of this procedure in the 453 cases studied
for the year 1929. In one of these cases, already considered,.
the family of aliens involved testified that they had escaped

- from Rumania because of religious persecution; they were

allowed to go back to Mexico. In another of these cases the-
alien, a seaman, was a Spaniard and said that he feared to-
go back to Spain as he had some political trouble there. He-
was given the privilege of reshipping foreign under the-
warrant. In another case where the writer attended the-
warrant hearing, the alien was a Russian, and, it was c!aimed
by representatives of the Soviet Government, had violated:

its law. In this case, the Russian Government was willing'
and anxious to have the alien returned to it, but he was:
_allowed to ship foreign tb another country because of his-

testimony that if he returned to Russia his life would be in
danger. N . ‘

A recent and startling exception to this practice has causect
international comment. The case of Guido Serio was not
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wone of the 453 studied, but is too important in its implica-
itions to be omitted from this report, particularly if it be the
precursor of a change in the Government’s traditional policy.

(i1) THE SERIO CASE

Guido Serio is an Italian. In this country he had been
# Communist and was clearly subject to deportation under
the appropriate provisions of the immigration laws.

At the warrant hearing Seric testified that in Italy he
had been an anti-Fascist, that at the time he had left Italy
the was not a Communist but was opposed to the Government
then in power; that he had been threatened and attacked
before he left, and that if he were sent -back to Italy he
would be killed. His testimony on this point was not con-
rtradicted.

Serio was ordered deported to Italy. His attorney ap-
plied for a writ of habeas corpus in the Federal District
‘Court for the Southern District of New York. There was
.a hearing on the writ at which it was not contended that the
.alien should not be deported. The alien’s attorney, however,
-stressed the danger to his client’s life if deportation to Italy
were enforced. He presented to the court a cable from an
«official of Soviet Russia stating that the Soviet Government
would be willing to permit Serio to enter, and showed to
the court a certified check for Serio’s iraveling expenses to
Russia, so that it was clear that the warrant of deportation
«could be satisfied and the country rid of the alien without
danger to Serio’s life and without expense to the United
‘States.

The following is an excerpt from a letter written to the
'‘Commissioner General in Washington by the acting United
‘States attorney for the Southern District of New York after

. the hearing before the court:

Judge Bondy stated-that he saw no reason why the Department of
‘Labor should insist upon the deportation of the relator to Italy,
-especially in view of the fact that Soviet Russia would permit the
‘relator to enter Russia, and consequently Judge Bondy suggested that
I take up with your department the question of permitting the alien
to leave for Soviet Russia. He suggested also that I forward to you
his recommendation to the same effect and he reserved decision await-

ing to hear from me as to the reply that I shall receive from your .

{department.
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In view of the fact that the relator will be ndmitted to Russia if"
permitted to depart voluntarily, and in view of the fact that relator
has made arrangements for his traveling expenses, this office joins inu
the récommendation made by Judge Bondy that relator be permitted.
to depart to Soviet Russia, .

. 'Will you kindly advise me whether or not your department will
permit the departure of Guido Serio to Soviet Russia?

The board of review met a few days afterwards and denied:
the request made to it. It stated that while ordinarily the-
United States attempted to afford asylum to political refu-
gees, Serio had sought to destroy our Government and was.

not entitled to the rights of asylum in the United States for-

political -embroilments. The last two sentences in the find-
ing of the board of review, which finding was approved and
assented to by an assistant to the Secretary of Labor, are as.
follows: ' ' ‘

The law under which the proceedings were taken is in existence:
for the protection and welfare of the United States, and in our judg--
ment that welfare and protection is best secured by the alien’s depor-

tation to Italy.
It is considered and recommended that the request that the alien-
"be permitted to depart at his own expense to Soviet Russin be denied.

After the refusal of the board of review to change its.

order, the district court, which had been holding the case-

under advisement, gave its opinion on December 20, 1930. It
held that the court could not exercise a discretion vested in.
the Secretary of Labor and that the writ must be dismissed..
The concluding paragraph of the opinion is as follows:

However; in view of the practice of permitting aliens to depart
voluntarily to the country of their choice and in view of the alien’s.
fear of violence if he is sent to Italy, it is pertinent to repeat what
was stated by the court of appeals of this circuit in United States ex.
rel. Giletti ». Commissioner, 85 ¥. (2d) 687: “True, this does not
prevent us from ridding ourselves of his presence for crimes com-:
mitted here, but it has been our traditional policy from the outset not
to assist in the prosecution of political offenses, and it would seem
to be a corollary that, when the choice is open, we should not make:

_it an incident of the execution of our own laws that the offender
should be subjected to the discipline of another country for erimes of
that character. The occasion would therefore seem to be one in.
which the utmost latitude niight properly be given him, consorant.:
with law to escape these consequences.”
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An appeal from this decision has been taken to the Second
Circuit Court of Appeals.

The Supreme Court of the United States has held that
deportation proceedings are not criminal in nature but are
merely the excrcise of the political right of ridding our
country of undesirable aliens.  Serio, however undesirable
as a resident, is a deportee, not a convieted criminal. Az
has been shown, both the statutes and rules in deportation
cases make particular provision for the safety of deportees.
The annual reporis of the Commissioner General not only
show the prevalence of the practice of allowing departure at
the alien’s expense under the warrant of deportation as a
fulfillment of the warrant but stress the saving to the
Government thereby effected, and the practice has been
recognized by statute. Despite all this, and despite the
recommendations of the United States judge and district
attorney, the board of review insisted upon making deporta-
tion a death penalty.

In a statement issued May 22, 1981, by an Assistant Secre-
tary of Labor in connection with the case of Li Tao Hsuan,
the department strongly indicates that its sttitude in the
Serio case will be followed in other similar circumstances.

13
Errecr or DrrorTaTION

Once an alien has been deported he is forever excluded
from admission to this country whether the deportation took
place before or after the passage of the act of March 4, 1929,
It is immaterial in this respect whether the warrant of de-
portation was fulfilled by departure at the alien’s expense or
by forcible expulsion, .

There is a minor exception applying to aliens arrested and
deported before March 4, 1929, when the Secretary of Labor
has granted permission before that date to reapply for
?,dmission. This exception, however, has ceased to have
1mportance. ‘

There is no discretion given by the terms of this law, nor
can any be exercised by the Department of Labor. No
matter how long the alien may have resided in this country
before his deportation, no matter how technical may have
been the nature of the violation of our laws, no matter
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whether he has an American family in this country whom
he can not take with him, his banishment is perpetual.

' TII
THE DEPORTEES
1
i Crasses oF DEPORTEES

The following figures show the principal causes of depor-
tation as compiled by the Department of Labor for the last
10 years:

Aliens deported from the United Statcs, years ended June 80, 1921,
. to 1930, by principal causes

Year ended Juno 30—

Causes
1021 | 1022 | 1023 | 1924 [ 1025 | 1026
Totalwwanaan [N 4,617 | 4,345 | 3,001 | 6,400 10,901
Public charges from causes existing brlor toontry.l 780 500, 1,087
Mentally or physically defective at timo of entry.| 167 136 .1«
Criminal and immoral 0188508, - ceaaccunmranenasin 1,119 779 1, 290

Withiout proper visa-under immigration net of

b1} NI R TR 4, 582
Failure to maintain student StAtUS.wecenuaceaac]ovenenn 16
Remained longer than permitted. . B
Under Chinese exclusion act. ... 34 178
Géographically excluded classos.. . 68

Unable to read (over 16 yoars of age).
Likely to become & public charge, inclt

fessional heggars, and vagrants..
Other causes. ...
Contract laborers

1,318 | 1,718 { 1,104 | 2,005 | 1,701 | 889
o3 | ons | URIT | 3,840 2,371 | 2,102
il

Year ended June 30—

Total 10

Causes . voars

1027 1028 1929 1930

POt ceccacccesacrccansessmmaraccnmoosnm——— 11,602 | 11,625 | 12,903 | 16,0631 | 92,157
Pubtic charges from causes existing prior to entry. 817 038 647 | 656 7,810
Meontally or physically defoctive at time of entry. 225 108 25 o 3§6 1,020
Oriminal and immoraf ¢las8e8umcmmeracnonnanenaas 1,613 | 1,844 | 1,857 [ 2,456 | 13,602
Without proper visa under immig nactof1024.] 5,404 | 5,367 | 6,874 0,604 [ 31,704
Failure to maintain student status... Y 20 24 12 88
Remained longer than permitted.. .. 102 | 1,166 | 2,004} 2, 019 5,466
guder Cﬁ\i"‘i?e exol}uilio(z]x BChanccnnnccmacnmaannan '1(4‘1‘ 1%!4) 3.% 1({(2, 1, ég:;

eographically oxcluded ol PR 4 7
Unablepto read (ovor 16 yeorS.of 0g8) ace.cmvoanaa 708 333 63| 2696 5,977

Likely to become a public chargo, ,including

professional boggars, and vagrants...ceeeeanae 571 478 373 305 1 10, 697
Othor cAuSeSammacnacacennn e 1,110 935 | 1,1506"| 13,456
Contract JABOTerS.caamacecsasanammanzaann 20 11 3 631

It will be noted that the-largest cause for deportation
was failure to have a proper visaj the criminal and immoral
classes constitute only about one-seventh of the total.

1 .
328 274 2621, 345 474 404

i
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The classification of deportees of criminal and immoral

classes for the last 10 years as compiled by the Department
of Labor is as follows:

Aliens of the criminal and immoral classes deported from the United

States during the 10 fiscal years ended June 30, 1921, to 1530, by
prinecipal causes .

Year ended Juno 30—
Causes
1021 ) 1922 | 1023 | 1024 | 1025 | 1026
Total.. - 1,119 779 730 967 | 1,037 | 1,200
Oriminals at time of entry. ocveeeeecusmammacanaas 40 131 145 169 257 234
Criminals after onfry.. 276 303 249 360 380 569
Anarchists, and violations under act of Oct, 16,

1018, as.amonded June 5, 1920 - cccaamacaacaaae 446 64 13 81 22 4
Violation of narcotlc act. 18 21 42 78
Polygamists, 1 8 6] " 1 9 5
Prostitutes or eliens coming for any immoral .

purpose 111 88 121 106 123 102
Prostitutes after entry or inmates of houses of

prostitution 82 67 60 80 86 174

Supported by or recefved the proceeds of prosti-
tution or connected with house of prostitution
orother placehabitually frequented by prosti-

. tutos - 650 56 18 47 51 62

Aliens who procured or attempted to bring in
prostitutes or aliens for any Immoral purposes
or assisted or protected prostitutes fromarrest.. 01 ] 78 93 63 41

Found in the United States after having been
deported as & prostitute er a procurer, or as
having beon connected with the business of
prostitution or importation for prostitution or
other immoral purpose. 22 10 22 13 14 33

Year ended June 30—
Causes

Total,
10
1027 | 1928 | 1020 | 1030 ‘| Years

Total 1,613 | 1,844 | 1,857 | 2,456 | 13,002
Criminals at time of enbry e oo mocimnniacaacean 373 530 709 040 | 3,627
Oriminals after cntrf 580 681 610 762 | 4,756
Anarchists, and violatlons under act of Oct, 16,

1018, ag amended June 8§, 1820 cccceomomoonncinn 9 1 1 1 042
Violation of NAICOLE ACH. - - ommeommemmmem e oooeoe 54 67 52 44 374

Polygamists. .
Prostitutes or aliens coming for any immoral pur- |

25 2 66

pose 247 164 10L 275 1,438
Prostitutes after entry or inmates of houses of
prostitution. 142 188 124 152 1,145
. Bupported by or received the proceeds of prosti-
tution or connected with house of prostitution
or other place habitually frequented by prosti-
tutes..... i 65 123 127 132 730
Aliens who procured or attempted to bring in
prostitutes or aliens for any immoral purposes
or assisted or protected prostitutes from arrest.. 68 52 42 118 692
Found in the United States after having been de-
ported as a prostitute or a procurer, or as having
been connected with the busiriess of prostitu-
fon or importation for prostitution &r other
immoral purpose.. - &0 36 1 23 233

50808—31——9
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An indication of the nature of the crimes which have been
held to involve moral turpitude is shown by detailed figures
kept by the Department of Labor at the request of the com-
mission for the three months July, August, and September
in the year 1929. The principal offenses within this cate-
gory during these three months were: Murder, manslaugh-
ter, anarchist, assault and battery, robbery, larceny, shop-
lifting, perjury, forgery, dope peddler, rape, adultery,
perverts (sodomy, fornication). ,

‘There are often a number of causes for the deportation of
an alien. For example, during the month of July, 1929, of
the 126 aliens of the criminal classes deported, the warrants
of deportation in 82 of the cases showed second causes, and
of these 82 there were 66 third causes. In some cases among
this group there were 6, 7, and 8 causes for the warrant of
deportation,

On the other hand, of the 179 aliens deported during the
same month because they had remained longer than the time
for. which they had been admitted, in only 6 cases were the
warrants of deportation issued for more than one cause.

2

Lexerr or Resipenon 1N UNITED STaTES

In the cases studied for the fiscal year 1929, approximately
60 per cent of the aliens deported had resided in this country
less than one year between the date of their last entry and
the date of the application for the warrant of arrest.

In a number of these cases, however, the persons involved
had in fact lived in this country a much longer period, but
had left temporarily and then made an illegal return. The
records in the cases studied show that in approximately onne-
quarter of the above group the alien had lived in this country
before the date of his last entry. The proportion may in
fact be much larger, as the examining inspector does not
necessarily go into this question; under the decisions of the
Supreme Court, the alien, when he makes an illegal entry,
forfeits any rights of limitation which prior residence might
have given him. )
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About 10 per cent of the deportees in the cases studied had
been in this country over one year and less than two years
from the date of their last entry to the date of the applica-
tion. for warrant of arrest. Others had been here for a
longer time, varying from two to over five years.

3

Tue InpIvipUGAL CAsEs

(a) IN GENBRAL
At best, statistics arve a cold and formal approach to mat-

‘ters involving as important human rights as do the proceed-

ings in deportation, Under the mathematical compilations
there becomes apparent in the study of the particular cases
an almost inconceivable amount of suffering and hardship,
of separvations of husbands from their wives and of fathers
from their children, of exile from a country where the de-
portee has been a desirable citizen and has formed all his
attachments, These results occur for the most part not
where the deportee has committed a crime but where he has
been guilty of a technical violation of the immigration laws.

It is not necessarily to be assumed that hardship and suf-
fering result from most deportations. In a very large pro-
tion of these cases the alien is in effect only inconvenienced
in not being able to live and worl where he desires. More-
over, along both borders, particularly the Mexican one, there
is a large element which shifts from side to side of the
boundary as economie opportunity and personal inclination
may dictate. On the other hand, it is undoubtedly true that
in many of the cases there is actual suffering which does not
appear from the typewritten records. It is, in general, not
conceived to be the duty of the immigrant inspectors to make
inquiry as to the results of the enforcement of the law,
although in some cases they do, nevertheless, make such
inquiries and endeavor by the allowance of voluntary de-
parture or otherwise to mitigate the law’s harshness. There
appears, however, even from the records studied, a substan-
tial minority of cases where amelioration of the law was
either not possible or was not effected and where real and
unnecessary hardship resulted.
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Tt is believed that any study of the reports will lead to
the irresistible conclusion that there is a group of such cases,
comparatively small in proportion but large in number and
tragic in their consequences.

(b) WHERE DEPORTEE SEEMS A DESIRABLE RESIDENT

Occasionally in the cases studied, the deportee, despite an
illegal entry or an unpermitted extension of the time al-
lowed him in this country, gives strong indication that he
would have been & desirable resident. In one such case, the
alien had become a soldier in our Army and had taken first
citizenship papers. His superior wrote a letter to the effect
that he was of excellent character and well qualified for
citizenship.

In another case the alien had entered illegally. He had
invested $4,000 in a factory in this country and had developed
o new industry. From time to time the board of review
granted him an extension and at the time of the last exten-
sion the alien was employing 83 persons, with a weekly pay
roll of $2,500, but apparently eventual expulsion was

~ inevitable. A

In another case, the alien had deserted his boat in this
country in 1924 when he was 15 years old and had worked
continuously in a dairy farm ever since. His employer wrote
a letter testifying as to his ability and good character and
there were other letters to the same effect. He was ordered
deported.

Tn another case the alien, a boy, had entered under bond
as a student and had attended a technical high school and a
theological college. His uncle, a naturalized American citi-
zen, had adopted him and guaranteed that he would continue.
to support him and that the boy would not become a public
charge. The alien was, nevertheless, deported.

(c) CHILDREN .

An alien when he enters this country often brings his

" children with him. The father’s entry may have been illegal
and the entry of the children in such cases comes under the
same category even in cases of babies in arms. These chil-
dren are deportable although all their conscious lives may
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have been spent in this country. Voluntary departuie with-
out a warrant of arrest is sometimes allowed, but in many
other cases, where the head of the family is deported, the
chiidren are deported with him and forever barred from
readmission. '

In another group of cases the alien’s entry into this coun-
try as a child may have been legal, but his own subsequent
actions or condition may have made him deportable. This
is generally true, of course, where the head of the family
has become a public charge. It is also true where the child
himself has subsequently become a criminal.

In one such case the alien had come to this country when
he was 3 years of age. He had been educated in a public
school and had been subsequently convicted of a crime in-
volving moral turpitude. The case found its way into court
under writ of habeas corpus. In its opinion, the court said
in pavt:

In these deportation eases I can not help but feel the intent and

- gpirit justifies & more striet and severe interpretation from the point

of view of an alien, in the case where an alien himself had made
application for entry to this country, and has been received, and
then displayed that kind of ingratitude toward the hospitality of
the country by violating its Iaws; in that case I believe a gevere
interpretation of the statute should be made and the applicant shipped
hack from whence he came; but should the same interpretation, the
same approach, be taken when the person involved never made appli-
cation for admission to this country but was brought here a baby
in arms by his parents, and from the very beginning becomes largely
a product of our own surroundings, a product of our own environ-
ments, our own school system, our own everything? This petitioner
came here when he was three years of age, educated in our public
schools, brought up in the city atmosphere and surroundings which
this Government has itself provided and accorded. Now after that
end of it lie violates our Iaws and we are to proceed upon tlie strict
ordeal of the statute and send him back to the country of his nativity,
where he has no relatives, with all members of his family here; from
every point of view that isn't deportation, it is exile.

In some cases, the alien has entered the United States
illegally and has had children born here who are, therefore,
American citizens. In many of such cases, when the aliens
are deported, they take their American children with them,
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so that deportation often in effect results in forcing native-

born Americans out of the country.
)

(d) SEPARATION OF FAMILIES

In a considerable number of the cases studied for the year
1929, it was apparent that deportation resulted in the sep-
aration of families, some of whoss members were American
citizens. In some of these cases, the husband was forced
to leave an American wife or an alien worhan was sent away
from an American husband. In many of the cases American
children were involved. . It is difficult to state even an ap-
proximate figure as to the number of deportations in wh.ich
such separation results. In the first place, the proceec_h?lg
is primarily concerned with the alien, and while inquiries
are often made as to his family there are probably many
cases where the family comprises American citizens and the
facts do not appear in the record. In the second place, the
file generally closes with the recommendation of the board
of review, and an entry of execution upon the warrant.
Whether or not the alien takes his family with him is nec-
essarily left to the imagination. In some of the cases,-how-
ever, the alien in his examination testifies that if he is de-
ported he can not take his family with him because he could
not support them in the country to which he is to be sent.
What happens to the families left in America when the heads
are deported likewise does not appear. .

With respect to approximately 9 per cent of the aliens
deported in the cases studied for the year 1929, there was
affirmative evidence that the alien had an American husband,
wife, or child. Upon this basis, it can conservatively be
estimated that over 1,100 Americans were directly affected
by deportation during the year ended June 30, 1929. 11.1 the
fiscal year 1930, upon the same basis, over 1,500 Americans
were involved.

In some of these cases the alien is of the criminal or defi-
nitely immoral classes. In many others he has apparently
violated the immigration laws but is otherwise a desirable
resident. '
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The three following cases found among the cases studied
for the year 1929 illustrate the extreme result of the depor-
tation process under the present systern,

A Mexican had legally been admitted tc this country in
1923, having paid the head tax. He was a foreign laborer,
had married an American, and had eight children born in
Texas, One day he went fishing, and, in wading the Rio
Grande, crossed to and landed upon the Mexican side. Upon
his return shortly thereafter he was apprehended and de-
ported. He subsequently wrote from Mexico that. his wife
and children needed him for their care and support. Under
the law he can never reenter this country.

In another case the alien, a Scotchman, had entered this
country in 1920 and had obtained his first citizenship papers.
He was convicted here for a violation of the Mann Act and
served o term of n few months in prison. Afterwards he
made a visit to Canada, returning without inspection in 1928.
He was ordered deported to England because he had last
entered this country without a visa and because of his con-
viction of the offense mentioned before his reentry. Just
before he was deported he wrote the following letter:

R. R. , Box
DaxToN, Oxro.

The IMMIGRATION DEPARTMENT,
Washington, D, 0.
Deir Sm: Owing to the fact that I left the States last summer
for Canada and did not apply for a new permit ol my return I am
informed that I am to be deported. Such being the case I wish to
draw to your attention that I have a child born in Pittsburgh, Pa.,
who is now 7 years old, and not having any relations over here or
any money I wish to ask you what is to become of my child, Surely
you can not expect to leave such a young child here and to fight
the world alone. I have always taken care of the child myself
since he was 15 monthg old. This is the first time X have ever been
away from him. During my life this is the first erime I have com-
mitted and I wish to ask you for a little consideration concerning my
child, As far as being deported I do not mind, but I do care what ig
to become of my boy's future. On the other hand if my boy was old
enough to take care of himself it would be a different thing, The
question is what is to become of my boy? I have nothing. Will you
kindly allow him to go with me. Just a child 7 years old. Trusting

my appeal will approve of your fovor,

Yours respectfully, —— ——,

.
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In another case, the alien, a Mexican, had first come to this
country in 1915 and had been working here ever since, with
the exception of a few short trips to Mexico. He had never
been arrested or imprisoned but was technically deportable,
He had an American wife and two children, one of whom
was born in this country.

After his deportation, the alien wrote the following letter

to the President:
LisTA b CORREOUS,
. VERACRUX VER. MEXICO,
Mr, HeErBERT HOOVER, '
" President of United States of America,
White House, Washington, D. O.

Dear Sir: Pardon my nerve, but you are the only one that can

halp me in. my status under the immigration law. My name is
—————— I born in Merida Yucatan and immigrate in the United
States In the year of 1015, after my parents’ death., Rised in New
Orleans., Married in 1919 and I has two children now a boy and
girl, they are natives of New Orleans.
- I am deported from New Orleans last November, until I get my
paper straight. But after all this time of suffering I found out that
I am not registered in this country. I am a man without country. I
will be 30 year old this Monday.

The immigration commissioner of New Orleans say I can not get
back to my wife and children any more. Kindly please halp me or
give me a chance to be American citizen. I feel as I were one, I
can't halp my children from here, there is nothing for me here, nd
parents, no job, no weay to get back to my children. I had been and
honest working man, always in New Orleans, La., and rised there.
I belleved my self Americar citizen all that time I resided thére.

Please can I work in the ships or something, I must halp my
children so they can have a little education. I am not citizen here
either, so please give me a chance. I like to get back home. I am
geaman also if I could be recommended to get a job in a ship. I am
willing to give scrvice if necessary just to get by my children.

Kindly let me know if there is any hops to get a chance to be
American and be by my family,

Respectfully, yours, for service,
(Signed) *

There was no hope. The President has the right under

the law to pardon any offender against the Federal laws,
no matter how serious the crime, but neither he nor any
oné clse is given the power to allow a deported alien such
as this to rejoin his American family.

. ;.~.a_‘.nﬁ£ i,

Chapter I1I

OBJECTIONABLE FEATURES AND
PROPOSED REMEDIES

I
OBJECTIONABLE FEATURES IN PRESENT
SYSTEM
. 1 .

Invasion or Prrsonar Rigurs

() ILLEGAL: SHARCHES AND SHIZURES
A}

As has been shown in the first part of this report, the
‘methods of immigration officials in apprehending suspects
have gone to the length of forcibly detaining groups of
people many of whom are alisns lawfully in this country,
or even United States citizens, without any warrant of ar-
rest or search. These methods of late have included raids
on institutions and gatherings of various kinds where a
la%-ge number of people are congregated. No one is per-
m.ltted to leave until the officials have questioned each in-
‘dn-idual and picked out any persons whom they wish to
hold for further investigation. Serious inconvenience has
Tesulted.

It is often customary for the immigrant inspectors to jail
‘suspects, however apprehended, without a warrant of arrest
or any other kind of a warrant. Both the persons and effects
of many supposed aliens are searched before the warrant of
arrést has arrived from Washington.

The fourth amendment to the Constitution of the United
:'States. provides that the right of the people to be secure
in their persons, houses, papers, and effects against un-
reasonsible searches and seizures shall not he violated, and
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no warrant shall issue but upon probable cause supported by
oath or affirmation. A

The Supreme Court in the case of Boyd ». United States
(116 U. 8. 615) -referred to some of tho incidents which
led to the passage of this amendment.

James Otis had denounced the practice of issuing writs
of assistance to British officials and empowering them in
their discretion to search places for smuggled goods as
“the worse instrument of arbitrary power, the most de-
structive of English liberty, and the fundamental prin-
ciples of law, that ever was found in an English law
book,” since they placed “the liberty of every man in the
hands of every petty officer.”

In England John Wilkes had made his memorable fight
against the practice of issuing general warrants for the
searching of private houses for the discovertv and seizure
of private books and papers.
~ In the famous case of Entick ». Carrington (19 Howell’s
State Trials 1029), Lord .Chief Justice Camden had de-
nounced unlawful search for evidence as confounding the
innocent with the guilty.

In Boyd . United States the Supreme Court held that:
any compulsory discovery * * * compelling the production of
his private books and papers, to convict him of crime, or to forfeit
his property, is contrary to the principles of a free government, - It
is abhorrent to the instincts of an Inglishman; it is abhorrent to
the instincts of an American. It may suit the purposes of despotic
power; but it can not abide the pure atmosphere of political liberty
and personal freedom,

In Weeks v. United States (232 U. S. 383) the Supreme
Court said of the fourth amendinent:

* * * This protection reaches all alike, whether accused of
crime or not, and the duty of giving to it force and effect is obligatory
upon all entrusted under our Federal system with the enforcement of
the laws. The tendency of those who execute the criminal laws of
the country to obtain conviction by means of unlawful seizures and

enforced confessions, the latter often obtained after subjecting ac-
cused persons to unwarranted practices destructive of rights secured

by the Federal Constitution, should find no sanction in the judgments -

of the courts which are charged at all times with the support of the
Constitution and to which people of all conditions have a right to
appeal for the maintenance of such fundamental rights.
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* % % The efforts of the courts and their officials to bring the
guilty to punishment, praiseworthy as they are, are not to be aided
by the sacrifice of those great principles established by years of en-
deavor and suffering which have resulted in their embodiment in the
fundamental law of the land.

- It is not only aliens who are involved in deportation pro-
ceadings; the rights of United States citizens are often
infringed. They themselves are often subjected to these
illegal searches and seizures, which partake of the nature of
the very abuses against which the fourth amendment was
intended as a protection.

Several Federal courts have held that aliens as well as
citizens are entitled to the protection of the fourth amend-
ment. While there was an earlier dictum that the amend-
ment did not apply, in the case of Bilokumsky ». Tod (263
U. S. 149) the Supreme Court assumed that evidence ob-
tained through an illegal search and seizure could not be
made the basis of findings in deportation proceedings. Even
if aliens are not protected by the terms of the Constitution
against unreasonable searches and seizures, and whatever
may be the decisions on the use of evidence so obtained, there
can be no question but that the methods above described vio-
late the spirit of the amendment.

Moreover, the immigration statute and rules only provide
for the taking of aliens into custody upon the warrant of
the Secretary of Labor, with an express statutory exception
giving immigration officials the right to make an arrest
without a warrant only where aliens are attempting to enter
the United States unlawfully in their presence. The Circuit
Court of Appeals for the Second Circuit has said that a
resident alien “could not be taken into custody except by
warrant.” (United States ex rel. Commissioner Fink ». Tod,
1 T. (2d) 246, 256.)

While there have been some round-ups from time to time
under the Chinese exclusion law, the last general occur-
rence of deportation raids was in 1920, when outrageous
methods were used in the apprehension of supposed deport-
able radicals. This episode has -been discussed in detail by
Prof. Zecharigh Chafee in his book on Freedom of Speech,
in the Report upon the Illegal Practices of the United States
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Department of Justice, issued by @he National Popu%a,r Gov-
ernment League in May, 1920, and in The Deportatmn.s De-
lirium of Nineteen-Twenty, by Louis F. Post, l.&ssmtant
Secretzry of Labor from 1913 to 1921. The methods involved
in the making of these “ Red” raids were denounced by
several Federal courts. . .

In Ex parte Jackson, Judge Bourquin said:

The law and courts no more sanction such evidence than such
methods, and no more approve either than the thumbscrew and .the
rack. Otherwise the vicious circle of uge-old‘ tyranny—to subqect
to and convict by unlawful means because guilty, and to condemn
as guilty because subjected to and convicted by unlawfu‘l means, to
which both alien and citizens fall vietim, The Declaration of Inde-
pendence, the writings of the fathers, the Revolution, the Constitu-
tion, and the Union, all were inspired to overthrow and prevent like
governmental despotism. They are yet living, vital, and potential
forces to those ends, to safeguard all domiciled in the country, alien

itizen,
ﬂS‘Weil ﬂ‘S eAssuming petitioner is of the so-called *“Reds” and

- of the evil practice charged against him, he and his kind are less

a danger to Americo than are those who indorse or use the methods
that brought him to deportation. (2638 Fed. 110, 118.)

In Colyer ». Skefington, Judge Anderson said:

‘I refrain from any extended comment on the Iawlessness of these
proceedings by our supposedly law-enforcing officials, The documfn'lt;
and acts speak for themselves. It may, however, fitly bef‘obseue
that a mob is a 7* -, whether made up of Government oﬂicml.s acting
under instructions from the Department of Justice, or of criminals,
loafers and the vicious classes. (265 I'ed. 17, 43.)

The recent raids have had for their chief purpose the
apprehension of seamen who have outstayed their time here,
rather than radicals, and have app.arently not been chamci
terized by the brutal methods used in 1929, but the unlawfu
interference with the rights of personal liberty ha§ been the
same. Moreover, it is a short step from these rmds_ to the
breaking up of any meeting which a Government official may

ot approve. .

. zspﬁle Federal court said in the recent case of United
States ex rel. Murphy ». McCandless (reversed on another
ground) : |

The “mild mannered” methods employed do not change. the truth
that the arrest and detention were wholly without authority of law.
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* % ¥ fPhe relator i charged with a failure to observe the immi-

gration laws; slie ig sought to be condemned by another violation.
(40 I, (2d) 043.) -

Considerations of practical expediency can not be urged
to defeat constitutional rights, Fundamental provisions for
the protection of individual liberty mean nothing if they can
be waived at the discretion of a govermental department.

It is no defense for the use of despotic methods, at least
in our country, to say that they accomplish results. The
enforcement of our deportation laws, important as they are,
must be subordinated to the protection of constitutional
rights. One of the purposes of the deportation laws is to
protect Americans and American institutions; that protec-
tion is endangered when the laws are illegally enforced.

() INQUISITORIAYL BXAMIN ATIONS

It has been shown in the fisi part of this report that, in
general, the entire basis for the deportation proceedings is
the preliminary examination given the supposed alien. This
examination is conducted in private and the suspect is not
allowed to have coumsel. The questions of the immigrant
inspector are often not confined to the time and manner of
the suspect’s entry. In many of the cases there is a search-
ing cross-examination involving among other matters ques-
tions as to the supposed alien’s private beliefs and personal
morality. In a large proportion of these examinations the
suspect is not apprised of any rights that he may have. In
many of vhe cases the statements are not given voluntarily
but are the result of fear, of restraint of liberty, and in
some cases of duress. These preliminary examinations are
not only the principal ground for subsequent deportation
but often themselves form the basis for criminal prose-
cutions.

No Federal official has the right to extort a confession.
Duress need not take the form of physical violence to be
illegal. As the Supreme Court said in the case of Ziang
Sung Wan ». United States:

In the Federal courts, the requisite of voluntariness is not satisfied

by establishing merely that the confession wag not induced by a
promise or a threat. A confession is voluntary in law if, and only if,




138 ADMINISTRATION OF DEPORTATION LAWS

it was, in fact, voluntarily made. A cpnfession may have been given
voluntarily, although it was made to police oflicers, while in custody,
and in answer to an examination conducted by them. But o confes-
sion obtained by compulsion must be excluded whatever may have
been the character of the compulsion, and whether the compulsion was
applied in a judicial proceeding or otherwise. (2066 U. 8.1, 14.)
There is strong ground for the pelief that many of the
statements taken from the supposed aliens are extorted by
methods both illegal and unfair.
While the burden of proof is upon the alien to show that
he entered the United States lawfully, and while infer-
ences unfavorable to him may properly be drawn from
, refusal to answer questions, the suspect’s legal right to refuse
to be examined in this particular proceeding is clear. In

g great number of cases, however, not only is the suspect

ignorant of this right, but the bearing of the immigrant offi-
cials and the detention to which he has already been sub-

jected strengthen his belief that he must answer whatever

questions he is asked. If he does refuse to answer or if
his answers are not deemed satisfactory, he may be cross-
examined not only once but several times and in some
cases intimidation is used to secure the desired information.

Whatever may be an alien’s right with respect to the
privilege of self-incrimination—and the effect; of subsequent
criminal proceedings is to be considered on this point—
he should in fairness be apprised that anything he says may
be used against him. ‘

While it has been held that deportation is not a criminal
proceeding, the Supreme Court has shown that the purpose
of the constitutional provision is ‘not to be narrowly

construed.
It is impossible that the meaning of the constitutional provision

cgn only be, that a person shall not be compelled to be a witness

against himself in a criminal prosecution against himself. It would
doubtless cover sugh cases; but it is not limited to them. The object
was to insure that a person ghould not be compelled, when acting as
a witness in any investigation, to give testimony which might tend
to show that he himself had committed a crime. (Counselman .
Hitcheock, 142 U. 8. 547, 562.) ' *
Deportation, whatever may be its technical status under
our laws, involves as serious consequences to the alien and
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his fa¥m.1y as does punishment for the breach of many of
our cr-lm_mai laws. The second chapter of the proposed Code
of. Criminal Procedure prepared by the American Law In-
§t1f;qte states, with respect to preliminary examinations, that
lt.]S the duty of a magistrate when a person is brought b,efore
%mn upon an arrest, either with or without a Werant to
inform him. of the charge against him, of his right to ’aid
of counsel during the preliminary examinationb that the
defendant may refuse to make any statement but,that if he
dpes m_ake such statement, whatever he says izherein may b
given in evidence against him. e
. Ip view of tl-le fact that no counsel can be present at pre-
liminary ex.zumnations in deportation proceedings and that
what the_ alien says may and often is made the basis for hi
deportation and for his criminal prosecution, it would ;ts;
least seem that the suspect should be notified ’in intelligibl
terms, that he is not obliged to answer questions and ?f le
does answer, whatever he says may be used ao’ains;: hix;-1e
Even now some such warning is given in :ome cases.
Although this warning may not be a technical requisite uﬁde
tl}e fifth amendment, it is the minimum protection of i d'1
vidual rights demanded by elementary fairness A
It has been said that no such warnings ar.e given in
large. proportion of the deportation cases.D'Even where thea
are glvep,_however, they are often couched in legal verbiacz
unintelligible to a person who speaks our lana;anre im o
fectly and who is often uneducated. gHes e
of?-l'e fm_m c:f warning used in preliminary investigations
of crimes in England under the Judges’ Rules has a simpli
ity which is in striking contrast with the forms so tp on
used by our immigration authorities: e
Do you wish to say anythi i ;
ot abliged o say anything nntcss you wish fo 40 s, but whatorer
you say will be taken down in writing and may be giv’en ‘;n Z‘lr]i[cllt::cf
It is the duty of every official chiarged with the enforce.
:tlzgt& ofﬂthe law to see that the person before him under:
e Ssar;e nature of the proceedings and what his own
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In United States ». Bell the court said:

An ignorant negro man, brought before an official for whom natu-
rally he must have great regard in respeet of his authority, is taken,
into the office of the official, which, while it is a public office, is not
an open court, but more like a private corner; and, separate and apart
from all the world, with only those two, he is subjected to a close, pre-
sumably artful, and necessarily an inquisitorial, examination, in-
tended to develop whatever criminality may have existed in the trans-.
action with which the witness has been concerned, whether it re-
lates to him or other persons; aud thig without any attendance of’
counsel, without any previous consultation with counsel, and withiout
any warning by the official of his right to be silent—absolutely silent—
so far as every question that was put to this witness was concerned,.
as we may infer from the nature and character of the document
itself, and in total ignorance of his privilege in the premises. It is.
idle to say, in view of such circumstances, that this citizen had vol-
untarily appeared for his examination; that he had knowingly waived
his privilege of being silent, and answered with a full responsibility
of one who was aware of that which he was doing, and of the mag-
nitude of its importance to him in many and divers directions, (81
Fed. 830, 839.) :

The injustice of the methods used in preliminary exami-
nations is not confined to failure to apprise the suspect of”
his rights or even to extortion of a statement under some
form of duress. The nature and scope of the questioning to
which many suspects are put can only be described, in the-
phrase of Mr. Justice Brewer, as a star-chamber proceeding.

The analogy is not rhetorical. The practice of appre--
hending a suspect and examining his belongings and person
without some form of a bill was often resorted to by the
star chamber. Scofield says, in a study of the court of the-

star chamber:

Again, the usual somewhat elaborate form or proceeding was.
sometimes replaced by a much more summary form, A suspected
person was, on some occasions, in divect violation of Stat. 3 Hen. -
VII, c. i, apprehended without the form of a bill, and was privately
examined—* without oath or any compulsory means,” writes Hudson;

but, even if that were true (it probably was not true in earlier days) }

fear, or the bope of pardon, which was mnore readily forthcoming to-
one wlio confessed than to one who, pleading not guilty, then ex-
"perienced the ordinary process of the court, must often have served
as well as compulsion, If the accused acknowledged his confession
when brought to the bar after such examination, the attoruey general
then set forth the charge, the defendant made what excuses for-
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himgelf he could, and the court at
once proceeded to th
Judging the party only on hig confession, ® sentence,

« Remf)v?stmnces were made to Parliament against the
exercising of the oath ex officio, and other proceedings by

WAV Of Inamtatbio s o
y of inquisition reaching even to men’s thoughts, the

apprehending, and detaining of men by pursuivants.”
fpgeclles were made against the practice and these inquisi-
tonal procg(?dlngs were one of the chief reasons which led
to t;lhe a_bol;tlon of the court in 1641. This practice is strik-
Ingly similar to that used in many eca immi
: f ses by ir g
inspectors, Y v gt
One of the greatest legal writers in speaking of the pre-

liminary inquisiti i
s . ¥ inquisition of one not yet charged with an offense
< .

tL‘lu_a ssfstem of ‘“inquisition,” properly so called, signifieg an
examination on mepe suspicion, without prior presentme;t indiet-
ment, or other formal aceusation; * * #  gng ipe con,tesb for
one hundred years centered solely on the abuse of such a Systelgll
In the hands of petty bureaucrats, whether under James the liT‘irst'
or un.der Phillp the Second, or in the twentieth century under zm'
i\m‘fminn republic, sucll a system is always certnin to be abused.
. ‘No doubt a guilty person may justly be called upon at any
ime, for guilt deserves no immunity, But it i3 the innocent tll(;t
need protection, Under any system which permits John Doe to be
forced to answer on the mere suspicion of an omccr of the law, or
on. bublic rumor, or on secret betrayal, two abuses have always fnl
vailed and inevitably will prevail: First, the petty judieial oﬂieoi‘
becomes a local tyrant and misuses bis discretion for political or
mercenary or malicious ends; secondly, a blackmail is practiced 1
those un‘scl'upumus members of the community who throueh thrcnti
of inspiring a prosecution are able to prey upon the fe;rs of the
weak or the timid, (4 Wignmore on Hvidence, 2d Bd., sec, 2251.)

.Preliminzu'y examinations of persons suspected of being
alxen:;»: are not in themselves illegal nor are they necessarily
unfair. The burden of proof is always upon the govern}-r
ment to sl}ow alienage and there is no good reason why an
person, alien or citizen, should object to being asked abot{z
his nafnonality by a proper official. If the pergon is an alien
there is no reason why he should not further be asked as to

the time and manner of his entry and the lawfulness of his
50308—31——10
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presence here, even though he may have the right to refuse
to answer the questions put. ‘

But there is no reason which can justify the practices of
the Inquisition in -cross-examination by immigrant inspec-
tors. Here again the reference is more than a figure of
speech, '

The following excerpts are taken from a scholarly history
of the Inquisition of the Middle Ages:

At best the inquisitorial process was a dangerous one in its con-
Junction of prosecutor with judge, and when it was first introduced
in ecclesiastical jurisprudence careful limitations to prevent abuse
were feit to be absolutely essential. The danger was doubled when
the prosecuting judge was an earnest zealot bent on upholding the
faith and predetermined on seeing in every prisoner before him a
heretic to be convicted at any cost; * * * All the safeguards
which human experience had shown to be necessary in judicial.pro-
ceedings of the most trivial character were deliberately cast aside in
these cases, * * * 'The inquisitor, with cndless iteration, was
empowered and instructed to proceed summatily, to disregard forms,
‘to permit no impediments arising from judicial rules or the wrangling
of advocates, to shorten the proceedings as much as possible by de-
priving the accused of the ordinary facilities of defense, * * *

Perhaps the mildest form of the devices to entrap an unwary pris-
oner was the recommendation that the examiner should always
assume the fact of which he was in quest and ask about the details.
(Lea's History of the Inquisition of the Middle Ages, Vol. I, pp.
405, 416.) ’

A reference to the description of some of the preliminary
examinations in deportation cases shows the appropriate-
ness of the comparison. As in the Inquisition, the inquiries
in deportation cases often search every aspect of the suspect’s
life and thought. ’

Like the use of illegal methods, many of these inquiries,
it is believed, are kept out of the record. It is of interest
in connection with such omissions that the Report of the
- Royal Commission on Police Power and Procedure recom-
mends that preliminary statements should report both ques-
tions and answers as nearly as possible in the actual words
used. ' )

Under the proposed Code of Criminal Procedure of the
American Law Institute, the making of a statement by a

;
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suspect in a preliminary examination would not subject him
to cross-examination unless he voluntarily tenders himself
as & witness; cross-examination in preliminary examinations
is expressly forbidden by the English Judges’ Rules.

- The preliminary examination in deportation cases often
purtakes far more of the nature of compulsory cross-exami-
nation than of voluntary statement.

It is doubtful if anywhere in the entire system of Anglo-
Saxon jurisprudence are government officials given similar
unfettered rights of private inquiry, or is the exercise of
governmental power more often characterized by violations
of fairness and decency.

(¢} LACK OF CUSTOMARY SAFEGUARDS

Despite the seriousness of the result of deportation, the
proceedings are private. There are no public records of the
reports of the immigrant inspectors or of the findings of
the board of review. There is no provision for appeal to
the courts; judicial reviews by writs of habeas corpus are
few in number and limited in scope.

One of the most striking features of the entire procedure
is the lack of counsel for the suspects. No attorneys are
allowed in the preliminary examinations, and even at the
warrant hearings the persons with whom the processes of
deportation laws are apt to come into contact generally have
no funds with which to procure lawyers. In the great
majority of cases, suspects have no one at any stage of the
proceeding to protect their rights.

Chief Justice Hughes devoted most of his recent address
to the members of the Federal Bar Association to the dis-
cussion of the problems brought about by the tremendous
powers given to administrative agencies, and pointed out the
increasing need for lawyers: '

In this new dispensation the service of the lawyer becomes more
than ever indispensable, In the early days it was the fearless lawyer,
standing in tlie dignity and authority of his profession, unahashed
and determined, before tyrannical judges prone to abuse judicial

prerogatives, who vindicated essential liberties and secured for us our
happy tradition both of judicial independence and judicial responsi-
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bility. So to-day, it is to the well trained, learned, and experienced
members of the bar justifying the trust reposed in them, and repre-
senting their clients with honorable zeal, that the individuals of the
community must continue to look for protection ngainst every
encroaclunent upon individual rights, (Reported in the United States
Daily, February 14, 1031,)

No better illustration of the Chief Justice’s remarks could
be found than the workings of the deportation process. In
the first part of this report examples have been given of the
many cases in which, when attorneys were present, they were
able to establish additional facts or the proper construction
and application of the laws and thereby prevent deporta-
tions which would otherwise have been effected. In all prob-
ability o great many unrepresented persons have been de-
ported whom lawyers could have saved.

(¢) DESPOTIO POWERS OF THE ADMINISTRATIVE AGENCY

In the first part of this report, there has been shown the
tremendous power of the field personnel in deportation
cases. Members of the same local office make the investiga-
tions, conduct the preliminary examinations, decide whether
an interpreter is needed, act as interpreter and as stenog-
rapher, conduct the warrant hearing, and make a recom-
mendation to Washington as to whether or not the stispect
should be deported. Often the same individual acts in a
numpber of these capacities. Moreover, the record sent to
Washington contains only so much of what has gone on as
the inspector may wish.

In all these proceedings, the Governmment officials arve not
bound, the courts have held, by the ordinary rules of evi-
dence. Mearsay testimony and rumors are produced and
relied upon. Under the decisions of the courts, the hear-
ing of an alien, though it must be fair, can be *summary.”

Judge Hutcheson in the case of In re Osterloh referred
to a deportation. case involving charges against a “young
woman, a stranger in a strange, though adopted, land,
speaking English imperfectly, and relying upon one man as
inquisitor, interpreter, prosecutor, and judge,” as & hearing
“stripped of the conditions which make for justice.” (84
T, (2d) 223, 224.) o '
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In commenting upon another deportation hearing, Judge
Leoarned Hand said:

The attitude of the examiner, the introduction of confused and
voluminous evidence taken elsewhere, the strong indications that the
;\ppelltml: was vaguely regarded as undesirable, and that deportation
was thought the easlest way to get rid of him and to avoeld the
normal processes of law—all these warn ug of the dangers inherent
in a system where prosecutor and Judge are one and the ordiuary
rules whicli protect the nccused ave in abeyance. It is apparent how
easy Is the descent by short cuts to the disposition of eases without
clear legal grounds or evidence which rationally proves them. These
are the essence of any hearing in whicli the personal feelings of the
tribunals arve not to be substituted for preseribed standards.  (United
States ex vel Yorio 4. Day, 34 F. (2@) 920, 922.)

In the department’s headquarters at Washington, these
re(:'ords so compiled are reviewéd by another group of of-
ficials who are appointed by and responsible to f4e head of
the department charged with (e enforcement of the Inw.

It is this body which in effect decides whether the suspected
person should he deported. Its decisions, no matter what
terms be used, involve the determination of the most impor-
tant questions of fact and of law. It is to this group of men
alone that the suspect in a great majority of cases must
look for the safeguarding of his rights,

In his book, The New Despotism, Lord Hewart of Bur
Lord Chief Justice of Bngland, said’: h

One would have thought it perfectly obvious that no one employed
in an administrative capacity ought to be entrusted with judieinl
duties in matters connected with his administrative duties, The re-
spective duties are incompatible. It is too much to expeet in such
circumstances that he should perform the judiclal duties impartially,
Bven if he acts in good faith, and does his best to come to a right;
decision, he can not help bringing what mny be called an offiein}
or departmental mind, which is a very different thing from a jndi-
clal mind, as everybody who has had any dealings with public offi-
cials knows, to bear on the matter he has to decide. More than that,
it is his duty, as an officia, to obey any instructions given him by
his superiors, and in {he absence of special instructions, to further
what he knows to be the policy of his department. His position makes
it inevitable that he should be subject to political influences.

o
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Chief Justice Hughes, in the address already quotgd, re-
ferred to the dangers of administrative authority in the
following words:

We are thus confromted with the distinctive development of our
era, that the activities of the people are largely controlled- by Govern-
ment bureaus in State and Nation. It has well been said that this
multiplication of administrative bodies with large powers “has
raised anew for our law, after three centuries, the problem ::)f exec-
utive justice”; perhaps better styled * administrative justu.:'e." A
host of controversies as to private rights are no longer decided in
courts, ) .

Administrative authority, within a constantly widening sp.he%'e of
action, and subject only to the limitations of certain broad pmnmples.,
establishes particular rules, finds the facts, and decides as to par-
ticular rights. The power of administrative bodies to ma.ke findings
of fact which may be treated as conclusive, if there is evidence both
ways, is a power of enormous. consequence. An unscrupulous admin-
i{strator might be tempted to say, “Let me find the facts for t}le
pecple of my country, and I care little who lays down the general

r{nci LN 2 )
PliDCI"?lei these new metheds put us to new tests, and the serious
question of the future is whether we have enough of the old spirit

which gave us our institutions to save them from being overwhelmed. ‘

It is inevi‘:ble, particularly when none of the customary
safeguards of the rights of the individua.l are present, tho:.t
despotic power giver: should be despomcully used. It is
inevitable, however fair the board of review may .a‘.nd
undoubtedly does wish to be, that, by reason of its po§1§1r?n
in the administrative structure, it can not propeply fulfill
its functions of quasi-judicial dstermination. That in many
cases it does not do so, even on the records before .1t,. is
shown in the first part of this report. In the grea.t maj ority
of cases, it follows the recommendation of the immigrant
inspector. o
msflinother inevitable corollary of the board’s pos1t19n is tl}at
it cannot exercise the proper supervision over the prior
stages in the procedure. An independent tribunal, whether
judicial or quasi-judicial in character, would at least en-
deavor to see that the proceedings below were properly
conducted with due regard, not necessarily for the la}vs of
evidence, but for constitutional rights and general considera-
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tions of fairness. The board of review is confined to the
record before it.

The effect of this tremendous concentration of authority
in one administrative department has been described by
Judge Holt, in United States ex rel. Bosny et al. v Williams,
Commissioner.

It is, of course, obvious that such 4 method of procedure disregards
almost every fundamental principle established in England and this
country for the protection of persons chairged with an offense, The
person arrested does not necessarily know who instigated the prose-
cution. He is held in seclusion, and is not permitted to consult
counsel until he has been privately examined under oath. The whole
proceeding is usually substantially in the control of one of the inspee-
tors, who acts in it as informer, arresting officer, inquisitor, and
judge. The secretary who issues the order of arrest and the order
of deportation is an administrative officer who sits hundreds of miles
away, and never sees or hears the person proceeded against or the
witnesses. (185 Fed. 598, 599.)

Nor is this dangerous concentration of authority necessary
for the proper enforcement of the law—indeed, it is contrary
to the development of the American administrative structure.
We have become familiar in recent years with specialized
courts, such as the Court of Claims, the Court of Customs
and Patent Appeals, and the United States Customs Court,
which deal with cases of one particular type. We Lave be-
come still more accustomed to independent bodies or com-
missions appointed by the President, making their own rules
of procedure and entirely separated from the jurisdiction
of any other govermental department. Examples of such
commissions are the Interstate Commerce Commission, the
Federal Trade Commission, the Federal Radio Commission,
and the Board of Tax Appeals. These bodies often combine
administrative and quasi-judicial functions, and their crea-
tion and development has been favorably regarded as a dis-
tinet contribution to the technique of government in modern
times.

In almost all of these independent administrative tribu-
nals, the questions, although important, are financial in
nature. The importance of the questions in deportation
cases is even greater, for these cases involve human rights
and liberties. :
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Unfortunately, some of the objectionable features to
which reference has been made in this report are sympto-
matic rather than confined to one governmental department
alone. Personal rights have been invaded in other branches
of the law. Many persons other than those against whom
violations of the immigration laws are charged are deprived
of the presence of counsel in important matters by r}lle or
by pecuniary limitations. There is a general danger in the
increasing powers given to administrative tribunals, as the
Chief Justices of England and America have pointed out.
But it is believed that nowhere else in legal processes of so
important a nature is there the deplorable combination of all
the elements of illegal procedure, absence of safeguards and
despotic power which is to be found in the proceedings of
deportation.

(¢) LACK OF DISCRETION
Despite the tremendous powers given the Department of

Labor, it has comparatively little discretion to prevent cases
of unnecessary hardship and suffering, either to the alien

. s RO
or to American citizens who may be members of the alien’s

family.

The inconsistency of the statutes themselves in this respect
is anomalous. If an alien has committed a crime involving
moral turpitude, the judge who sentences him has th.e power
to prevent deportation. If the alien has been convicted of
trading with a public enemy, the Secretary of Labor must
find that he is an undesirable resident of the United States
before deportation is possible. But there is no statutory
discretion anywhere as to the great majority of aliens wyho

" are deportable, even though they have been the most desira-

ble of residents and even though their deportation may result

in their American children becoming public charges. While
some administrative discretion is possible through the use of
such devices as voluntary departure, this discretion is limited
and sporadically exercised. The first part of this report
shows how insufficient this -discretion is to prevent cases of
‘unnecessary hardship. ‘

In the criminal law there is always somewhere the right
of pardon or probation, even in the most serious cases. The

[
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proportion of deportees who are members of the criminal
or immoral classes is comparatively small; most persons de-
ported are guilty only of technical violations of our law.
Many have lived in this country for a long period, some
have come over as children, others have married Americans
end have had American children born to them. It is incon-
ceivable that there should be no power analogous to that of
pardon or probation in a process through which over 16,000
persons, exclusive of their dependents, are affected in one
year. Yet the law gives no such power.

It does not follow that if such a power existed it should
be exercised in all cases of long residence or of American
families, any more than all criminals are pardoned or placed
on probation under similar circumstances. But it is an
insufferable reflection upon our humanity that our laws can
give such despotic power in deportation and yet provide so
little opportunity for even administrative mercy.
 While there is some little discretion, however limited, in
effecting deportation, once an alien is expelled he is forever
barred from readmission in this country. Here there is
no exception. Deportation means banishment.

In his annual report for the fiscal year 1930 the Commis-
sioner General of Immigration recommends that the Secre-
tary of Labor be authorized to permit aliens heretofore or
hereafter arrested and deported to apply in highly meri-
torious cases for readmission. In the same report the com-
missioner general recommends that the Secretary of Labor
be given authority and power to admit aliens in cases of
hardship. The question of admission of aliens is not within
the scope of this report, but it surely follows that if digcre-
tion should be given in the admission of immigrants who
have not yet landed, at least the same discretion should be
allowed in the expulsion of aliens who may have spent most
of their lives in this country.

As to the necessity of these recommendations, there should
be no question. The absence of discretionary power, both
in the deportation of aliens and the readmission of aliens
who have been heretofore deported, has had results which
should not be tolerated in a civilized country.
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2 v
Drreors IN MACHINERY OF ENFORCEMENT

(¢) LACK OF COOPERATION IN AFPPREHENSION OF ALIEN
CRIMINALS

In the first part of this report referenc.e has been m}ade to
the lack of cooperation of penal institumons.a'nd pohce offi-
cials in certain localities. While thig condition is appar-
ently being remedied, in part at least, it .still resu-lts in a
number of aliens of the most dangerous classes being con-
fined in jails or penitentiaries and eve{ltlzujl!y turned !o-ose;
upon the community without the immigration authorities
knowledge. -

Effectiveness of law enforcement is qualitative as well as
quantitative. It would appear that concentration of the dis-

trict immigration authorities upon the investigation and

apprehension. of alien criminals is highly desirable even if
such concentration temporarily may mean fewer deporta-
tions for technical violations.

() OVEROCENTRALIZATION

Reference has been made to the prevalence of illegal
arrests. In the first part of this report, it was found that
the reason for many of these arrests is the fact that war-
rants can be issued only in Washington. The local oﬂic.:es
are often on the horns of a dilemma. Either they must vio-
late the law or they run serious risks of a deport_able alien’s
escape before he can be seized. Moreover, the issuance of
the warrant of arrest in Washington is generally on a tele-
graphic application which does not set forth the. actual facts
and tends to become a mere formality. Obviously, some
procedure should be worked out which can obviate this diffi-
culty and at the same time prevent further abuse of power
by local immigrant officials.

(¢) INSUFFICIENCY OF FIRLD PERSONNEL

The border patrol is insufficient in personnel to prevgnt
a large number of illegal entries. It is much le_ss expensive
to apprehend an alien at the time of effecting illegal entry
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or shortly thereafter than it is to ferret him out and prove
he is deportable after he has been living here some years.
A larger number of immigration patrol inspectors would
greatly aid in preventing illegal cntries both along the
korders and, as the Commissioner General of Immigration
suggests, at seaports, by examining vessels for alien stow-
aways. ' '

The work of the immigrant inspectors in investigating
and apprehending aliens is limited, as has been shown, not
so much by inadequacy in the scope of the law as by lack
of man power. The greater the number of competent immi-
grant inspectors, the more the law can be enforced.

The salaries paid the field personnel are in general insuf-
ficient to command the services of men properly qualified for
the performance of the important functions with which they
are charged.

(¢) HANDIOAPS RESULTING FROM CONFUSION OF
IFUNCTIONS

The charging of the Department of Labor with quasi-
judicial as well as administrative functions has unfortunate
results other than violation of personal rights. It takes
time even to go through the motions of hearings. TForms
must be filled out, stenographers are tied up and one or more
immigrant inspectors must sit in each case. As a conse-
quence, the investigation and apprehension of deportable
aliens, which after all is the primary duty of the depart-
ment, is handicapped.

Moreover, the board of review in Washington has func-
tions other than the reviewing of records in deportation
proceedings. An increasing volume of immigration work
has overloaded the members of this board, as is shown by
its annual output tabulated in the first part of this report.
No group of men can be expected to handle such a volume of
work with proper attention given to each case. Removal
of their quasi-judicial function in deportation cases would
give the boord more time for the performance of their
administrative duties.
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II
CAUSES OF OBJECTIONABLE FEATURES
) 1
Tack or CONSIDERATION OF THR DEPORTATION SYSTEM

The growing emphasis laid in recent years upon 1:,he neces-
sity ofgbroudéingpthe powers of deportation, while it has
had valuable results in efficacy of enforcemenb,. has operated
to preclude necessary study of the structure of .the deport:,a-
tion system. Deportation has been rgg&rc}ed, in ‘the main,
only as the concomitant of our immigration policy _and a
method of ridding the country of undesirable residents.
Congress has from time to time added to the classes of
deportable aliens and the Department of Labor has shown
steadily increasing vigor in carrying out the enforcement of
the statutes. It by no means follows that_ greater enforce-
ment of & law should be accompanied by failure to study the
structure of the enforcement machinery and the tecl_lmque
developed. In the deportation process, however, this has
been the case. It has been felt that the greater number of
deportations effected is sufficient evidence of the soundness
of the entire deportation system.

2
AnsenceE or Pupric Finpings

The results of the deportation process have been 9xpressed
almost entirely by mathematical figures. The pubhs}led rec-
ords chiefly consist of the mounting pumbers of aliens de-
ported, and the increased appropriations necessary for the
work of the department. The Annual Regorts of‘ the Com-
missioner General necessarily deal only with sfmtlstlc.s; the
actual facts with reference to each case are hidden in the

s. ‘
M;lrlln:o other tribunal or administrative pody .clealing: \Y1th
important rights on such.a large scale is thgre a s1.11£x11ar

" situation. In the courts the facts which are the .ba'ms for
each decision are set forth, often at length. This is true
even in legislative courts such as the Court of Claims, or
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the Court of Customs and Patent Appeals. The Board of
Tax Appeals, an administrative tribunal dealing entirely
with financial matters, publishes the facts upon which its
decisions are predicated.

In deportation cases the Government is dealing not with
rights of property but with some of the most important
rights of personal freedom. Any-detailed study of a group
of these cases must show not only the broad range they
cover but also the tremendous effect which these decisions
may have upon human lives. Any such study, however dis-
passionate, must, it is believed, disclose the defects and abuses
which characterize the present system—not, in the main, be-
cause of the omissions or commissions of the department
administering the law, but because the defects and abuses
are inherent in the system itself. Such studies are made
almost as a matter of course in the workings of our laws
in almost every other particular. The constant scrutiny of
the decisions of our tribunals, whether judicial or adminis-
trative in nature, has always been regarded as one of the
greatest safeguards of our system of government. The lack
of general opportunity to make such studies in connection
with deportation proceedings must be regarded as one of the
main reasons for the general lack of consideration of the
deportation system, and for the objectionable features of
that system which have resulted.

3
Hanproars oF mae DepartaeNT oF LABOR

It would be highly unfair to charge these defects and
abuses to the particular department of our Government which
has had all the handling of the deportation process thrust
upon it. The objectionable features of the present system
are not, in the main, the fault of the Department of Labor,
but of the system itself. The criticisms involved in this
report are not to be taken as criticisms of the Department
of Labor; indeed, it is doubtful if any group of men could
have done better under the limitations and handicaps im-
posed. No group of men, however zealous, able, and con-
scientious, can be expected to combine within themselves the
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duties of investigator, prosecutor and judge, iu}d _ia?sfnasctgj-f
rily to discharge each functiton. Th(:;ivs;re limitatio
ure which no statute can re . ‘
hu;\n’.[gi'leggzr, the department at Washingtqn merelly %'epl(;:
sents the top of a pyramid. The base consists of ttx‘e nmr; -
grant inspectors scattered throughout the coun ;r y--l—n:l n
whom in general the officials of the department at Vft as 111 3@
ton do not even see before they are selected, who o : in u:m-
not the qualifications necessary for t?le use of _then ’le;r%ten
dous powers and whose reports of their proceedings are
m(f:[(;n;l}ztl:t:ireacly been said that, as a whole, i.mml‘gtrlant 112
spectors are honest and hard-wor%{mg. But ne.1t}1e1 fl(? :ﬁeu
vies which they command nor thel_r lack of trm.mngf Olﬁi o
duties can be expected to result in i‘:he'evolutlon of oflic S s
who are able to sit dispussionately.m Judgm?nt‘upontc:i
which they .themselves have if\vestlgated and pl?SeCl‘l ﬁc 1.)1
The cumbersome centralization flt V.Vashmgtox} is pr 01 : ?o li,r
caused in large part by a realization of tlu.s C(‘Tc 17 lulci
Decentralization under the present system, while it would

probably result in a greater number of deportations, would

v 3 Y, n
also give even more power where power 1Is already ofte
abused. o . B

Tt is natural, if not inevitable, where duties of pr {)secuttlrc;:
are combined with duties of a judicial nature, tlm.t the 11&1:}% s
trate should become swallowed up in t}le detec.mlve. ; tlle
same time, even the motions of judicial hearings and | lt

. " :
clerical work necessitated consume time a,.nd enexJé gy, so 12f
the confusion of functions limits the effective performance
each function involved.

4

SraTUS OF SUSPECTS

i ithi the process of
The persons coming within the scope of P

the deportation laws, as & whole, occupy & low stutu; in om%
economic structure. Many of them are ignorant. Qntmb;)
them ave members of classes who, whether or not deportable,

are not the best material for citizenship.

A,
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Moreover, aliens have no votes and little influence. The
tide of public sentiment, at one time so cordial, has definitely
turned as our population has increased and our conditions
have changed. The alien, even if he has been properly ad-
mitted to this country and is a law-abiding resident, does
not command popular sympathy.

Those who are interested in aliens or in persons who come
within the scope of the deportation processes often mar with
sentimentality the considerations which they advance. It
is suspected, sometimes with cause, that protests against the
deportation system may be indirect attacks upon recent
restrictions of immigration.

The economic status of suspects has another important
aspect. The persons caught within the meshes of the law
are generally unable to afford counsel and as yet no satis-
factory system has been evolved for the supplying of counsel
in such cases by voluntary agencies,

The effect of competent counsel in these proceedings has
already been shown. Undoubtedly, the employment of
attorneys has prevented the expulsion from this country of
some persons who otherwise would have been deported, and
many a person has been deported when, if he had had good
counsel, the result would have been different. -

There is, however, another and equally important result
of the general absence of competent attorneys in these pro-
ceedings. Whatever may be the abuse of legal technicalities
in criminal processes in this country, it is an accepted fact
that, as a whole, the interest and efforts of competent lawyers
constitute both a checking and guiding force in the develop-
ment of Anglo-Saxon institutions. This force, in the devel-
opment of the deportation procedure, has been almost
entirely absent. _

As a result of the combination of the various factors
involved, the general approach to the entire problem of
deportation has become tinged with emotionalism. As the
realization grows that our social and economic structure is
not yet perfect, it becomes more and more natural to seek
a scapegoat upon whom to vent our dissatisfaction. The
alien possesses many obvious qualifications for such a réle.




156 ADMINISTRATION OF DEPORTATION LAWS

In so far as he is interfering with our laws or everi resild;ri;gl
here unlawfully, there is in general no reason whz‘ 10 Slllguld
not be deported, or why the process of deporta j;onls -
nob be executed and witnessed with a glow of p ens‘av(;
MThis emotional reaction, however, may result n gr
injustice.

b

Pupric INDIFFERENCE TO PrrsoNAL RicHTS

nforcement and observance of certain of our
F:étsrzlll(alafvs public antagonism has often been a deternglg:
factor. This is not the case with respect to the laws gover

g ‘tation of aliens.
m%c‘l egoia:rger sense, however, the defects and ubusesbqu
the present system must in part be laid ab the door (;,f put ::i
opinion. The objectionable features of the pres‘en. sg'.sﬁ(;r-
of deportation are largely attrib}ltuplfs to a gener al ;n tlhers
ence to the preservation of the '1nd1v1.dua_1 rights i? o h;m;
Rights of property are zealously mmntm.ned, .bu 1;'3 have
manifested an increasing apathy to the 1nvas1or.1‘o tlnband
" of _personal liberty when we ourselves are not directly
tangibly affected.
IIX

ROTIONAL FEA-
POSALS TO REMOVE OBJECT
PI'{].‘%RES OF PRESENT SYSTEM AND TO AID

ENFORCEMENT
1 .
NATURE OF PROPOSALS

In the discussion of proposals f9r changes in izhe {)rese:xt
deportation system, the considerations set f(?l'th }ndt 191%) i(;-
liminary part of this repor.t mus.t be ke'pt. in mlfl d nn“,
after all, a practical situation with which we aie eat , e;;
Individual rights must be protected:; ab the same 1me,f 1
should be no undue interference with thfa wgoyou‘s. en 01‘ce-
ment of the immigration laws. There is no 1nt11ir;s1(;,;.1eim-
son why governmental machinery can not operate e .echt;ve 3;
and at the same time with proper regard for the righ 50
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the individual, It is not always easy to strike the. proper
balance between efficiency and protection of the individual
but it is believed that in the deportation process a satis-
factory structure and technique can be worked out. The
changes in the present system herein suggested are not rad-
ical in nature but, it is believed, are the logical outgrowth,
not'only of tendencies of the present deportation system, but
of the entire development of American administrative law.

Many of the suggestions contained herein, if adopted,
could be made effective by rearrangements within the De-
partment of Labor without enactment of new legislation.
Other proposals, while not requiring legislative changes,
would look to the cooperation of different branches of the
Government or of voluntary agencies. Only the suggestions
dealing with the separation of functions and power of dis-
cretion would require congressional action; this action could
be simple of execution and would have ample precedent.

This report does not deal with the classification of aliens
subject to expulsion,

2
SeraraTION OF FuNcrions
(¢) NECESSITY

Emphasis has already been laid upon the confusion of
functions of the present system whereunder one department
of our Government is forced to perform the conflicting duties
of investigator, prosecutor and judge, with almost unlim-
ited power. Reference has been made both to the grave

abuses and to the handicaps of proper law enforcement which
have inevitably resulted.

(b) INVESTIGATION AND PROSECUTION

The functions of investigation and prosecution are closely
related, and while, as is pointed out in another repor% made
to the commission dealing generally with the subject of pros-
ecutions, further study needs to be given to the proper rela-
tion between the functions of prosecuting attorneys and
those of police or investigators, it would seem that in the

deportation cases the Department -of Labor is equipped to
60308—81——11
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combine and effectively carry out the functions of both ir}vels-
tigation and prosecution. This part of the structure of the

deportation system, it is believed, should not be disturbed.
i
(¢) JUDICIAL TFUNCTIONS

(1) GENERAL CONSIDERATIONS

It has been pointed out that, \\:hile under t}w declsf.ong ofl
the Supreme Court the deportation process 18 not c.unll.n}al
in nature and does not necessitate.a hearing befO}'e a judicia
tribunal under our Constitution, it nevertheless involves Em'-
portant functions of a judicial naf;ure.a.. Whether f,h-e g\eli
cise of these functions be called ]u(;hcml or qu:tsl:]u icia
makes little difference for any practical purpose. l?he“lm-
portant consideration is that in. ) mattgr of such senoil.s
moment as deportation, the findings of fact and thg afli)tg 1&
cation of the laws should be made.by a body of mfm ((a) ;
by training, character, and experience for t:he p(iocelss ¥
adjudication. It is equally im[_)ortant that this body t“s 10U ;
not be appointed by and function unc?er the ]umsc.hc t(:}"o
the governmental department responsl.ble for f.he 1‘1“%1)15?-
tion and prosecution of the cases which the judging oc‘y
is to decide. This body should have an unfettered oppor-

tunity to review the prior processes of the cases which come

before it to see if all the facts have been propex:ly develope(l
and if due nrocess of law has been observed; it should'no1
be answerable for its (ieclisioils totttl_e dc;f:ls'bment chargec

i «cement of the deportation laws.
WI’tll‘lwtgli)il(:f)?si(is are to be copSidered }Vibh respect to rhe
separation of this quasi-judicial .functlon from the other
functions involved in the deportation process.

(2) PROLROSAL TC Givee FepERAL CoURTS JURISDIOTION

cen ably contended by some organizntion.s and
ingfvila(:falg that w):u'rants of dep.ortlation should be 1§51;et(1
only by the Federal courts. It is nrgugd that the r1g1T
involved in deportation processes are as important as most
of the matters which the Federal courts ave now called ugotl
to adjudicate and more important .th.an many 'of_suc_:h .Clltb.(‘.b
It is further contended that the giving of this jurisdiction
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to the Federal courts would prevent many of the abuses of
individual rights complained of in investigation and prose-
cution and that the judiciary would see to the development
of any facts which might operate to prevent unwarranted
deportation when the suspect was too ignorant to defend
himself. Instead of reviewing a paper record, often incom-
plete, to determine whether or not a warrant of deportation
should issue, the court would have the opportunity to see
the suspect and to form its own opinion as to his character
and relinbility. It is argued that the decision as to whether
or not a warrant of deportation should be issued is in effect

a judicial question, and that it is useless to create other -

tribunals when the judicial machinery provided by the Con-
stitution can be utilized. In this connection the fact is
stressed that even under the present deportation laws many
Chinese are still deportable only by judicial process. It
is asked why the benofit of court hearings should be given
to suspected members of a class which is almost entirely ex-
cluded under our laws when members of other classes against
whom no such general discrimination is made are forced to
have their rights adjudicated by administrative machinery
alone,

Despite the weight of these arguments, the writer does
not believe that the duty of making the original decisions
as to whether or not suspects should be deported should be
placed upon the Federal courts. The President of the
United States, the Attorney General, and this commission
itself have stressed the present burden imposed by law upon
the Iederal courts and the congestion which has resulted
throughout the country. The volume of deportation proc-
esses is large and is steadily increasing. During the last
fiscal year over 20,000 warrants of arrest were received by
field officials. To impose upon the district courts the duty
of presiding in deportation cases would causeé considerable
delay in the deportation process itself and would seriously
interfere with the present work of the Federal judiciary.

However judicial in nature the process involved in mak-
ing the decisions as to deportation may be, there is also con-
tained in many of these decisions an element administrative
in character, This is particularly true, if, as has been
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contended, a greater power of discretion in these cases
should be given by the law. The exercise of such power of
discretion should not be arbitrary or capricious. One tribu-
nal passing upon all deportations, if properly constituted
and if its decisions are reported, is borind in time to evolve
certain general principles relating to the exercise of the
discretion. On the other hand, if the discretion were to
be exercised by Federal judges in different parts of the
country, the building up of such general principles would be

more difficult. Again, the proper adjudication of deporta-

tion cases is considerably aided by familiarity, not only with
the prrticular applicable law but with the general condi-

"tions in which the law operates.

In other words, consideration of the elements involved
scems to point to the advisability of the creation of an
independent specialized tribunal for the decision of deporta-
tion cases. ‘

(3) COREATION OF AN INDEPENDENT TRIBUNAL

The. creation of such independent tribunals in other
branches of our Government has already been discussed;
as a whole, the development of the system under which such
independent bodies as the Interstate Commerce Commission,

the Federal Trade Commission, and the Board of Tax’

Appeals have arisen is one of the most successful features
of administrative law which this country has developed.

Such tribunals, in independence and soundness of' judg- ‘

ment and in the character of their members, often have a
position and dignity similar to that of a court. Unlike a
court, their adjudications are confined to a particular field,
and-they often have administrative powers.

The creation of such an independent tribunal for the
determination of deportation cases seems to be the logical
development of the present system itself. The Department
of Labor has found it advisable to create a board of review
within its own organization. As has been shown, this
board had developed certain embryonic judicial tendencies,
although the growth of these tendencies has been hampered
by the subordinate position in the department which the
board occupies, The next step in development seems

EOSRRRER
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clear—the dichotomy should be made complete. The beard
of review should be lifted out of its place in the Department
of Labor and should be made an independent tribunal.

Perhaps the closest analogy in structure to such a pro-

posed tribunal is the Board of Tax Appeals, an independent
governmental agency created by Congress in 1924, This
board neither initiates nor prosecutes the cases which azs
brought before it but in effect sits as a court. Its hearing$
are public and its decisions are reported. It has some power
of appointment and is working out an elastic organization,
Appeals are allowed from its findings to the Circuit Courts
of Appeals in the respective circnits, The independence of
this board and the satisfactory nature of its decisions are
generally conceded, :

There seems to be no good reason why we should not pro-
ceed at lenst as far in the establishment of a satisfactory sys-
tem with respect to the important personal rights involved in
deportation as we have with respect to the property rights
involved in taxation.

The creation of such an independent tribunal as an integral
part of the deportation process is not indicated by the growth
of administrative law in our own country alone. Under the
English law, the Home Secretary is given the power to make
an ox:der of deportation if he deems it to be conducive to the
public good. The problems in connection with deportation
are by no means as serious in Great Britain as they are in
this country. The number of deportations from England in
the years 1924 to 1930, inclusive, was only 1,471. But there
have been protests in England, as in America, against the
broa:d powers in deportation cases and against the unre-
strained power of administrative bodies. Whether or not
as a result of these protests, the British Home Office, the
wn.ter has been informed by that body itself, intends volun-
tarily to recommend the creation of an independent tribunal
to hear appeals from the Home Secretary’s findings in depor-
tation matters,

That there is in America at the present time, and for some
future time will be, ample work for such an independent
tribunal to perform is self-evident. Whatever may be the
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accuracy of the guesses as to the number of aliens who are
unlawfully in this country, the aggregate is sufficiently great
to insure an increasing number of deportations for a number
of years. Moreover, ih spite of the most vigorous efforts of
the border patrol and the immigrant inspectors, a certain
number of aliens will continue to enter unlawfully. In addi-
tion, there are the aliens who have entered this country
legally but who because of commission of crimes or economic
misfortunes will in the future become subject to deportation.
If and when we reach the happy point where deportation is
no longer a major problem, the necessity for such a board
* could then b reconsidered by Congress. At present, unfor-
tunately, such a time seems far distant.

(4) CHARACTER OF THE TRIBUNAL

This triswus), if created, could be known as the Board of
Alien Appeals.- The name is unimportant. It would be ap-
pointed by the President and would not come under the jur-
isdiction of any department of the Government. The men
appointed to it should be of judicial caliber and the salaries
provided should be adequate to assure acceptance of appoint-
ment by men of the necessary qualifications. A majority of
the board should be lawyers but it should include men with
uractical experience in immigration work.

(6) JURISDICTION

The immigration statutes should be changed o that war-
rants of deportation shall be issued by this board instead
of by the Secretary of Labor as at present. As this board
would have the sole power to issue warrants of deportation,
the hearings under the warrants of arrest would come under
its jurisdiction. These warrant hearings, as has been shown,
are themselves quasi-judicial in nature as it is here for the
first time that the alien is given an opportunity to show
cause why he should not be deported. The power to issue
warrants of arrest would follow the power of deportation.
Tt might be found advisable to give the board jurisdiction
in certain immigration matters other than cases of depor-
tation, such as appeals from local boards of special inquiry
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in cases of admission or exclusion, but the consideration of
such questions is not within the scope of this report.

(6) ORGANIZATION

Thi§ board should be given broad powers to effect its own
organization. There should be provision for the appoint-
ment of such subordinate officials' by the board, in conjunc-
tion with the civil service, as it may find necessary for the
proper fulfillment of its functions. These officials should
be proper%y qualified and should be responsible only to the
board. Similar powers of appointment are given to the
Bgm:d of Tax Appeals and the Interstate Commerce Com-
missicin,

It is de.emed inadvisable to outline in too great detail
the ox:gamzation of the proposed board. Such tribunals
must in a measure feel their way and work out their own
structure as their experience shows necessary. However
certain tentative suggestions of organization may be ad-,
vanced.

The b_ourd of alien appeals would itself sit in Washington.
Under its power to appoint subordinate officials, however
}t cou.ld designate such officials to conduct the warrant hear-,
ings in the different localities. These local officials should
uh&ruys be available for warrant hearings so that the depor-
tation cases be not unduly delayed. They must be respon-
s1ble.nob to the Department of Labor, which has prepared
and is prosecuting the case against the suspect, but to the
board of alien appeals.

It. might be found advisable, in addition to these local
officials, for the board to have a corps of such officials who
tra.veled about the country so that procedure could be made
uniform and freshness of point of view could be obtained
Mempers of the board of alien appeals themselves micrhi:,
occasionally find it advisable te travel about the country ;nd
see the system in operation. Here again there would be a
close analogy to the working of the Board of Tax Appeals.

Warrants of arrest would be issued upon probable cause
not.by the board sitting in Washington, but by its local’
officials, upon complaint made by an immigrant inspector.
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In this manner the present unfortunate situation in the law,
under which the local immigration officials either feel con-
strained to detain persons illegally without a warrant or to
see suspects escape before warrants can be procured, would
be obviated.

Care, of course, would have to be taken by the board of
alien appeals to see that the proper kind of subordinate
officials was obtained, that they acted independently and
fairly, and with the requisite dispatch. In the beginning
at least there might be a large turnover, as there still is in
the field personnel of the immigration service itself. As for
the compensation of these subordinate officials, they could
be on full-time salary where the volume of work in their
particular locality justified it, or where the work: is more
sporadic, they could be paid on a part-time basis.

These subordinate officials would, in certain respects, per-
form the same functions as the attorneys and examiners of

" the Interstate Commerce Commission and the technical

assistants of the Board of Tax Appeals.

The important work which these officials could do in the
various localities at which deportation hearings are held
is obvious. In presiding at the warrant hearings they would
be acting impartially. They would see that due process of
law had been observed in connection with the apprehension
and preliminary examination of the suspect and that any
reasons which the suspect might have why he should not be
deported would be sufficiently developed. On the other
hand, as officials of the United States Government, it would
be their duty to see that the immigration laws were properly
enforced.

At the warrant hearings they could make proper inquiry

as to the possible hardship which deportation would entail

sither to the alien or to his American family so that the
board would have the necessary information upon which any
exercise of discretion might be predicated. '
Certain subordinate officials of the board of alien appeals
could be stationed at Washington to receive the records sent
to the board. These records would be forwarded to the
board after the warrant hearing, just as they are now for-
warded to the Department of Labor. Assuming that the

s e et 4 2o
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records under the proposed system would in many cases be
fuller than at the present time, the great majority of such
reco‘rds would probably disclose undisputed facts, and auto-
Ifmtlc application of thelaw. The recordsin these cases could
be passed upon by the subordinate officiats and the board
woulc} have to consider only such cases as involve doubtful
qpestlo.ns of fact or of law or where the exercise of some
dlscretmx} might be called for. Under such a system, with
the requisite number of subordinate officials, the wo’rk of
the board could probably be handled adequately by five or
seven members. ’

The board, when it so deemed advisable, could send the
case back to the district for further investigation or hearing
on any specified points. - :

(7) Hmfuumss, REPORTS, AND APPEATS

The board of alien appeals, like the Board of Tax
Appeals, should hold oral hearings whenever requested.

The reports of the hoard should be published and would
ff)l‘ln a body of case law valuable, not only for the determina-
f}lon .of future cases, but also for the study of the entire
1mm%gration situation. The board would not necessarily
publish all of its decisions. Cases in which the facts and
law were clear and where no exercise of discretionary power
was indicated could be omitted. In cas:3 involving details
of an intimate nature, letters could be substitutedcfor the
names of the persons involved, as is sometimes done in
English court reports.

Appeals should be allowed from the decisions of the board
to the Federal Circuit Courts as is done with decisions of the
Board of Tax Appeals. Such appeals, it is believed, should .
be confined to questions of law. - The remedy of habeas éor-
pus would always be possible to the suspect under our Consti-
.tutlon, but the number of applications for such writs would
in all probability be considerably diminished under the
proposed system.

Obviously, irrespective of the technique developed, the suc-
cess of the functioning of the proposed board would depend
upon the caliber of the board itself. A good board inde-
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pendently functioning can best work out its own organiza-
tion. Consideration of the details of the technique to_be
developed should not obscure the importance of the creation
of such a tribunal. ,

(d) BXECUTION OF WARRANT OF DEPORTATION

The execution of the warrant of deportation and the p.hy.si-
cal handling of the deportees should remain under'the juris-
diction of the Department of Labor, with the nnpfn'tant
qualification that the board of alien appeals shall (?.@Slg_nate
the manner of the execution of the warrant. This Wot}ld
cover the privilege of reshipment foreign as well as the desig-
nation of the country to which deportation is to be effected.
The board would therefore have the power to see t].mt.the
deportees were not sent back to countrie:s .Where their . lives
would be in danger for their political opinions.

3

Power oF DISCRETION

Sufficient reference has already been made to the inﬂex.i-
bility of the present system and the unnecessury hardship
which results. The inconsistencies and rigidity of the pres-
ent statutes are obvious; unfortunately the violations of the
most elementary principles of humanity which resu_lt are
not so obvious; they are buried in the archives and in the
sufferings of the obscure. ‘ :

One of the most important recommendations that can be
made with respect to the entire deportation systen} is tl.mt
somewhere in that system some further power of discretion

e given. ,

b ’Ighe form of the provision would not be difficult. In eﬁ?e?t,
it would state that deportation need not be carried ou.t if
the alien is found to be a desirable resident of the Unltefi
States or if deportation would inflict hardship upon Amem:
can citizens or is otherwise found to be inadvisable under
all the circumstances. Under such a power the wm'r.ant qf
deportation could be suspended and further x‘e§idence in this
country be made conditional upon good behavior or the ful-
fillment of certain conditions. - The provision would only

_ Py
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embody in the deportation process a power analogous to
that of pardon or probation. As a corellary of this power,
there should be authority to permit aliens theretofore or
thereafter arrested and deported to apply in meritorious
cases for readmission.

This power of discretion as to deportation would be vested
in the board of alien appeals, if such a board is created.
The fear of political pressure upon such a board in connec-
tion with the exercise of this discretionary power should be
no more a consideration than is such fear with respect to any
Federal court or independent administrative tribunal. We
do not deny our Federal judges the right to place a prisoner
on probation because of apprehension that they may be
annoyed by political pressure. Indeed, any argument as to
the danger of outside pressure in connection with' the giving
of discretionary power in deportation matters is only
another reason for the creation of the independent tribunal
advecated. :

Obviously, the discretion would be exercised in compara-
tively a small minority of cases. As has been indicated,
the proposed board of alien appeals would in all probability
evolve certain general principles which would guide its
decisions in the exercise of this power. '

4

FurNismiNGg oFr ArTORNEYS

The importance of competent counsel in deportation pro-
ceedings has been pointed out. In the great majority of
cases such counsel is lacking because the alien has no funds
and the litigation has no financial stake. Certainly it is
not the purpose of the United States Government to deprive
the suspect of adequate opportunity for the development of
his defense. It is not the practice of the Government in any
department, however, to supply counsel for those against
whom it is bringing charges. It is not within the scope of
this report to go into the merits of the arguments either for
or against the system of public defenders. In the deporta-
tion cases, it is believed, the problem of adequate representa-
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tion can be worked out without any radical change in the
present policy. o
There are a number of philanthropic organizations inter-
ested in aliens and having branches throughout the country.
There are also legal aid societies in many oi} the places where
deportation hearings are held. Investigations made in con-

nection with this report indicate that at least certain of -

these organizations would be willing to 'supply counsel to
suspects who desire and need representation but are unable
to pay for it. Indeed, to some extent the3.7 do 50 already.
Under the present system the organizations mterested.do
not know of most of the deportation cases that are be.lng
prosecuted. Assuming the willingness of these organiza-
tions to cooperate, as they do in other branches of the
deportation work, all that would be necessary would be
for the Government official who is conducting the warrant
hearing, after telling the suspect that he may be represented
by counsel, to further notify him that, if he can not af’ford
an attorney, one of the organizations listed may furnish a
lawyer for him. The organizations, of course, would l'mmke
an investigation in each case, which would be relatively

' easy, as to the bona fide nature of the suspect’s plea that he

was without funds. If satisfied on this score, the organiza-
tions in cach locality, by soms working arrangement between
themselves, could have an attorney available. In some cases,
an attorney might be supplied through the agency of the
consul of the country of which the alien is a citizen, or by
an organization representing residents of his nationality or
native-born descendants of such immigrants. o
There is already cooperation between the immigration
authorities and some of these philanthropic organizations

in other branches of the deportation work. Sometimes these

organizations themselves notify the department qf th.e pres-
ence of a deportable alien. Sometimes the local district may
call upon such an organization for an interpreter, or even
discuss a tr.w. Jesome case with it. The department’s own

. rules provia .. .cooperation with these agencies in the de-

portation of women. . . ‘
The Government itself would not be inconvenienced in

the working out of the suggested plan. A simple change

i s
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in the rules pertuining' to warrant hearings would be suffi-
cient. The proposal, however, would require the active inter-
est of the voluntary agencies referred to in order to make it
effective. The financial considerations would be particularly
important. Some competent attorneys might be found in
various localities who would volunteer their services in a cer-
tein portion of the cases, but in many other cases additional
expense would be involved. The system would take some
time to work out, but the investigation of the writer indicates
that a great deal could be done even now in the way of such
voluntary cooperation if the organizations concerned knew
that the arrangement was possible and if the Government
officials would cooperate with them to the extent mentioned.

"The presence of attorneys in more of the cases undoubtedly
would result in greater protection of the rights of the
individual suspects. Government officials are more apt to
restrain their zeal within legal limits if they know that
competent lawyers will have an opportunity to investigate
their procedure. Probably the most valuable result, how-
ever, would. be the development of factual defenses in many
cases in which the suspect may not appreciate the defenses
which he has or, if he does, may not be able to assemble the
necessary evidence.

On the other hand, the presence of attorneys in more of
the cases should operate in some respects to save expense and
trouble to the Government. In a large number of cases,
particularly in the interior of the country, the attorney, if
convinced that the alien was subject to expulsion, might
obtain the consent of the local officials to the alien’s imme-
diate voluntary departure. Such departure might, if neces-
sary, be financed by the organization which the attorney
represents. The further handling of these cases and the
expense of deportation would be avoided and the essential
object of the deportation process, which is to rid the country
of aliens unlawfully here, would be fulfilled. In certain
cases the Government would probably insist upon formal de-
portation or upon reporting the alien for prosecution under
the penal laws, but in other cases the Government would be
saved time, trouble and expense.
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In many cases the attorneys could arrange for bail for
suspects or convince the Government that releases upon the
suspects’ own recognizance should be allowed. Certainly
every effort should be made to prevent the unnecessary
jailing, sometimes for months, of persons who are accused
of no crime. Here, again, attorneys could prevent expense
for the Government and hardship for many individuals.

The attorneys offered by the organizations referred to
would almost invariably be reputable and would develop a
familiarity with the deportation laws and procedure advan-
tageous to both the suspect and the Government.

b

Rarsing Tar Cariser oF IniMrioraTioN Fierp PrrsoNNEL
(¢) QUALIFICATIONS

It has been shown that although immigrant inspectors
and members of the border patrol are selected by the Civil
Service Commission, funds have not recently been available
to conduct a preliminary examination and investigation of
applicants for the positions. Enough has been said as to
the importance of the work carried out by these officials
and the extent of their authority to show that such further
investigation of applicants is imperative.

These examinations should not be confined to tests of gen-
eral intelligence or even knowledge of immigration laws.
It is not necessary, however advisable it be, that applicants
should have had legal training. But no man should be
made an immigrant inspector or immigration patrol in-
spector unless he evidences some conception of the rights of
the individuals with whom he will deal.

If higher salaries are necessary to obtain men with the
proper qualifications, as they probably are, the money should

be expended.
(b), TRAINING

The imposition of additional qualifications for admission
to the immigration service is not enough. Before these men
are sent out to the field they should be given some training
as to the nature of their duties and the methods to be used.
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. Ul-ldel‘ .the present system, new immigrant inspectors and
unmigratien patrol inspectors are immediately turned loose
upon the district officials, forcing upon these already over-
bur.dencd agents the additional duty of training of recruits.
It is probuble that for some time after the new inspectors
report they are as apt to be a handicap as a help.

The efficiency of the operation of the investigation and
prose.cubion functions would be materially aided if newly
appointed inspectors would be given some training, no mat-
ter how brief, before they reporied for active duty. It
would. not be necessary for this training to be given at
Washington. Courses could be provided at various points
throughout the country. Any necessary expense involved
should be more than made up by increased efficiency when
the inspectors began their work.

(¢) CONTROL

In addition to these measures, the Department of Labor
should take whatever additional steps are necessary to see
thu.‘b the inspectors, while vigorously carrying out their
duties, keep within the limits of constitutional rights and
fundamental decency. ©

6

Pruvanrion or Apuses or Power ny Inoyrerant INspECTORS

Raids should be prohibited. The dangers here, not only
to {tliexls but to American citizens and institu;;ions are
obvious. If the discontinuance of these raids means ;nore
trouble in the apprehension of suspects, then it must be
remembered, as Professor Chafee said in his book on Free-
d_om of Speech, that “ every rule in the interest of personal
liberty necessarily diminishes the efliciency of government.”

If the proposals above made are adopted, arrests without
warrants can no longer be defended even on the supposed
ground of practical necessity, In any event, illegal actions
must be discontinued. This applies also to the x:cust;om of

searching the persons and the effects of suspects without
search warrants,
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The former rule with respect to the conduet of immigrant
inspectors in the preliminary examinations should be rein-
stated and enforced. This rule read as follows:

Ofticers are dlrected to make thorough investigation of all cuses
where: they are credibly informed, or have reason to pelieve, that a
specified alien is in the United States in violation of law. It is not
permissible for officers to resort to any form of intlmidation, by
threats, violence, or otherwise, in oi'der to extort from any suspected
allen or from any other person the Information to be embodied in
the application for the warrant of arrest.  Officers are speclally cau-
tioned not to lend their aid in cnusing the arrest of aliensg upon
chanrges arising out of personal spite or enmity, unless the truth of
such charées is clearly establishied.

The rules should further provide that before any §uspect
is examined he should be warned that he is not obhgec} tp

say anything and that anything he says may be used a.gu.msb
him. A suggested form for such apprisal is as follows:

You wre advised that I am an immigrant inspector of the United
States and wish to question you as to your right to be in and remain
in the U‘mlted Stutes. You are not obliged to say anything unless
you wish te do so, but whatever you say may be used aganinst you.

Where the suspect does not seem to comprehen.d the mean-
ing of this warning it should be carefully explm.ned to h}m.

In addition, ingpectors should be an.‘ﬂed il.g(t.lllst mal-{mg
inquisitorial crosé-examinations. While preliminary exam-
inations arc necessary for the proper enforcement of the im-
migraticn lnws and are lawful if properly conc}uqted, eﬁort.s
should be made whenever possible to check .w1th other evi-

dence the self-incriminatory testimfmy which the suspect

may give. There is, as has been smd,. no reason why any-
one should not be questioned, after being properly warned,
as to his nationality and the time, plncg, unfl manner of
his entry into this country. Beyond this point, however,
examinations leave the realm of external _facts and en'ter
the wvaguer domains of condition, mf)ml}ty, and belief.

It is here particularly that the exmfu_nutlons are apt to

transgress the limits of decency, even if the testimony of

the suspect is voluntary. -
In many of the cases in these fields the lputters charged
can be proved by other sources. If an alien has entered
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this country lawfully, his own testimony should not be
necessary to establish whether he has become a public
charge. If it is alleged that an alien woman has become
& prostitute, the external evidence of her occupation should
be as easily procurable as it is in the police courts. If an
alien has been endeavoring to overthrow the United States,
the best evidence is not what he may say sbout his inward
beliefs but what he has actually done.

Clbservance of constitutional rights and considerations of
decency can not be enforced by rules alone. It is the
attitude, not the printed word, that is important. The
board of alien appeals, if created, and the office of the Com-
missioner General should work together in seeing that the
proper attitude on the part of the immigration field per-
sonnel is achieved and maintained.

It has been noted that the draft of the Code of Criminal
Procedure of the American Law Institute gives persons
charged with having committed an offense the right to the
aid of counsel during the preliminary examination. There
is much to be said for giving a similar right to persons
charged with having violated the immigration laws and
being subject to deportation. Certainly the presence of
counsel at these preliminary examinations would go far to
prevent abuses. It has been argued with great force that
in a matter of such serious momeént as deportation, suspects
should be allowed to have counsel before they are asked to
incriminate themselves.

On the other hand, the practical considerations involved
can not be forgotten. It is undoubtedly true that in many
of the deportation cases the aliens would unjustly escape
deportation and the law would be stultified if they did not
disclose their nationalities and the time and manner of their
entries into this country. It is equally true that if present
in these preliminary examinations, lawyers would probably
feel it their duty to advise their clients in many cases not
to answer any questions put to them. When it is remem-
bered that the great majority of suspects can not afford to
employ counsel and that it is one of the recommendations
of this report that the Government should cooperate in see-
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ing that counsel are available in the warrant hearings, it
seems at least questionable whether the Department of Labor
should be asked to go further and cooperate in the furnish-
ing of lawyers at the preliminary examinations. Without
such cooperation the allowance of counsel at this step ‘would
mean little in practice.

On the whole, a balance of the considerations involved
seems, at least to the writer, to indicate that the present
rule forbidding counsel in the preliminary examination
should not be disturbed—if, and only if, however, these
examinations are conducted more lawfully and more decently
than has heretofore been the case. If illegal searches and
seizures are rot discarded, if suspects are not warned of
their rights, if the self-ineriminations continue in large part
to be involuntary in nature, if the examinations in name
are cross-examinations in fact and inquisitorial cross-exam-
inations, then considerations of practical expediency must
be sacrificed for the preservation of conmstitutional rights.

7
Prorosars o A ENFORCEMENT
(¢) ADDITIONAL STEPS TO PREVENT UNLAWFUL ENTRY

(1) INGCREASE OF BORDER PATROL

The greater the cfliciency of our measures to prevent the
unlawful entry of aliens, the less trouble and expense it will
be in future years to rid the country of aliens unlawfully
here. The border patrol, while individually efficient, is in-
sufficient in number. Additional funds should be appro-
priated so that it can carry out its important functions more
fully.

(2) WarnNINGS BY CoNSULAR OFFICES ABROAD

While the operation of the ponal laws with respect to
violation of immigration statutes have been effective in dis-
couraging illegal entries, it is doubtful if the knowledge of
these laws is as general as it could be made among the par-
ticular classes of other countries to which emigration ap-
peals. Our consular offices abroad may well take additional

OBJECTIONABLE FEATURES 175

steps to disseminate this informution. The printing of
warnings on the forms for applications for visas is a step
in the right direction, but itie Department of State will
probably be able to evolve additional steps, such as oral
warnings to unsuccessful applicants, tactfully to inculcate
among prospective emigranés the knowledge that illegal
entry into this country is punishable by fine and imprison-
ment. :

»

(b) INCREASE OF NUMBER OI' IMMIGRANT INSPECTORS:

It has been found that the extent of the apprehensions
made by immigrant inspectors is limited by insufficiency of
personnel rather than by any inadequacy in the scope of the
law., The request of the Commissioner General in his an-
nual report for 1930 for an increase in this force for the
proper enforcement of the law seems justified.

{(¢) CONCENTRATION UPON APPREHENSION OF ALIBN
CRIMINALS

The most important function of deportation laws would
seem to be to rid our country of alien criminals. While the
criminal and immoral classes togeti:er constitute a compura-
tively small portion of the deportees, certainly criminal aliens
are far more dangerous to our country than aliens who have
merely committed a technical violation of the imamigration
laws. It is not meant that aliens of the latter class should
not be apprehended and deported; the enforcement of the
law should be vigorous in all fields. But if it is true that,
through insufficiency of personnel or of funds, the processes
of deportation are selective rather than exhaustive, cer-
tainly it is the criminal classes to whom first attention should
be paid. '

In this respect a process of education is still necessary
with respect to the desirability of State and local coopera-
tion. While in some localities this cooperation seems to be
all that can be desired, in other places many alien criminals
are not reported to the immigration authorities. The neces-
sity for such country-wide cooperation should be stressed
and proper means taken to see that it is brought about.
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(¢) THE SUGGESTION OF REGISTRATION

Many arguments have been udvnnced‘ both. foi' zfnd agam‘st
the compulsory registration of all aliens 1n uhl% country.
These arguments on both sides include cons1c1<'3mtxons other
than efficiency of the operation of the deportamop laws.

It is not taken to be within the scope of tl_ns reI.)orh. to
discuss these considerations, particularly as investigation
discloses that the efficiency of the pre§en.t system of appre-
hension of deportable aliens is chiefly limited by lack .of man
power and money. If the necessary fu-nd.s are supplied and
the caliber of the field forces raised, it 1s a.t least open to
question whether in time most deportable a.dlens can nof. be
expelled without the enactment of 0 m.chcal a departure
fyrom our traditions as a general registration law.

(e) CODIFICATION OF THE LAW

The immigration statutes themselves have been (ﬁnucgﬁd
in a. piecemenl fashion and are of.ten f-ar from clear. lle
Commissioner General of Immigration ].ms: repeuted y
secommended that the laws be codified. pocllﬁcnt}on ‘zm.d
clavification would make enforcement easier. While 1.t is
not within the province of this report‘to ct.)nsul.er. questn.ons
of the substantive law concerning immigration, it is possible
that satisfactory substitutes could be found for the pro-

visions which make deportation depend upon questions of
private morals.

CHAPTER 1V
CONCLUSIONS AND RECOMMENDATIONS

1. A vigorous enforcement of the deportation laws is
necessary both to carry out our immigration policy and to
rid the country of undesirable residents unlawfully here.

The execution of the laws involves most important rights
of personal liberty; the processes of deportation reach over
100,000 persons a year, many of whom are aliens lawfully
in this country or United States citizens. In the adminis-
tration of these laws one agency of the United ‘States Gov-
ernment acts as investigator, prosecutor, and judge, with
despotic powers. Under the present system not only is the
enforcement of the law handicapped but grave abuses and
unnecessary hardships have resulted.

(@) The apprehension and examination of supposed aliens
are often characterized by methods unconstitutional, tyran-
nic, and oppressive.

(b) There is strong reason to believe that in many cases
persons aré deported when further development of the

facts or proper construction of the law would have shown -

their right to remain.

(¢) Many persons are permanently separated from their
American families with results that violate the plainest dic-
tates of humanity.

(@) The enforcement of the deportation laws is handi-
capped by overcentralization of the administrative machin-
ery and by burdening that machinery with the performance
of conflicting duties.

9. The defects and abuses inherent in the present system
are not primarily the fault of the agency in charge of depor-
tation but result from a number of causes. .

(@) Emphasis upon the broadening of deportation power
has operated to the neglect of proper study of the process
by which the power is carried out.
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(b) The absence of public findings in the individual cases
has prevented the building up of a consistent body of admin-
istrative law, such as we have in other quasi-judicial admin-
istrative bodies whose functions involve even less important
rights.

(¢) The patrol and immigrant inspectors are insufficient
in number and generally have not the necessary qualifications
properly to use their tremendous authority.

(@) Under the present system a governmental agency is
forced to sit in judgment on the cases which it itself has
prosecuted, and to pass upon the acts of its own agents.

(¢) The economic status of suspects generally precludes
employment of competent counsel and results in the inade-
quate defense of vital rights. }

(f) Despite the broad power of enforcement given the
Department of Labor, it is given little discretion to prevent
unnecessary hardships and suffering.

8. The following suggestions, it is believed, if adopted,
would not only largely cure the abuses of the present system
but would aid vigorous and proper enforcement of the laws.

(a) The Department of Labor should be charg ' only
with the duties of investigation and prosecution ot aliens
unlawfully in this country and of execution of warrants of
.deportation when igsued.

(b) The caliber of immigrant inspectors and patrolmen
should be raised; they should be taught and made to observe
constitutional rights and elementary principles of fairness
in their investigations and examinations.
~ {¢) More cooperation between State and local authorities

and the immigration authorities should be effected in the in-
vestigation of aliens subject to deportaton, particularly aliens
of the criminal classes. .

(@) An independent board, with some such name as the
“board of alien appeals,” should be created, composed of
men of judicial caliber, to be appointed by the President.

. This board should be charged with the duties of issuing wear-
rants of arrest, of conducting hearings on the warrants, and

of deciding when warrants of deportation should be issued.

Its findings should be published.

TR e
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o (:1)1 The board of alien appeals should have discretion
bo .ow even c?eportable aliens to remain in this country
tv 162? dgportntlox} would result in unnecessary hardship
“c‘)ﬁvblnenca_n fm;uhes, or is otherwise found to be inad-
visable. Discretion should also be given to admit ali
previously deported. o
() ‘Thls. bogrd should have broad powers in effecting its
gw.lcll _mgamzat.lon. It should have the right to appoint? su-
: ltln inate Qfﬁcmls, such as masters or examinine attorneys ;
d.ic;se‘ appmntgeg would act as officers of the b%ard in the’
i elexg, loca11p1es ar.ld‘would be under its sole juriscliction
t(.g) egal aid societies and certain philanthropic ornuni:
tz(s)z i;)ns shoulld cooll)emte in arranging to furnish attofneys
ersons charged with being illegally i
‘ : Yy in this y
;vh.exe such persons desire coul?sel blzl’b have no ftlndc'sogllll:i'zj
0‘1. ?n such cases the suspects should be notified of the
provisions so made for them at the time of the serving of th
warrant of arrest, ST
: (A) Aliens subject to deportation to g country where their
S;lvoesl énfll;z belsl in c{:nggeé because of their political opinions
allowed to depart at their own e
other foreign country willi i o e oy
’ Yy willing to receiv
ph(m)lce with the warrant, ¢ Feeve Hem, as o com-
%) The agencies for pr: i
breventing unlawful entry into thi
;(')Iléizotfy lsho;llldg)e strengthened. The personnel of{he bordlelxs'
srol should be increased and the consulay off
should take further ste » fennts oy pp
100 ps to see that applicants for vi
}eallze that unlawful attempts to enter this country are \;ﬁgs
ishable by fine and imprisonment, P
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