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LETTER OF TRANSMITTAL " 

~Y 2'7, 1931. 
MR. PRESIDENT: I beg to transmit herewith a fifth report 

of the National Commission on Law Observance and En
forcement, treating of the Enforcement of the Deportation 
Laws of the United States. I have the honor to be, 

Very truly yours, 
GEl). W. WIQltERSHAM, 

Ohairman. 
To the PRESIDENT OF THE UNITED STATES. 
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THE ENFORCEMENT OF THE 
DEPORTATION LAWS 

The current ,notion thl),t the so-called foreign-born part 
of the population of the Un.ited States, including the chil

.. dren .of foreign-born parents, is responsible for. a dispropor
tionate part of the crime committed in the country is 
certainly not based upon an adequate statistical foundation. 

\';;. It lis true~ however, that in some of OUr large oities sonle .. 
types of crime have appeared as a peculiar weakness of cer
tain groups of foreign people and that in some instances, 
among these groups, orga)1izations are popularly believed to 
have been perfected both for the systematic commission of 
crime ana for the protection of offenders against detection 
and punishment. It is not strange that among people only 
recently admitted to our shores, there should be many who 
find it diffbult to adjust themselves to the changed condi
tions under which they ml:lst live in the land of their adop
tion. Rural immigrants, who scatter over the United States 
following rural occupations, have found the adjustment 
easy, its have those als'o who have undertaken to follow 
among us the simpler trades. and callings to the habits and 
art of which they were accustomed in the country from 
which. they came. But to those who settled in our great 
industrial cities, the change was severe and exacting. Tn 
order to meet together the strange and difficult conditions 
of their new life, to provide for one another the sympathy 
which they did not know how to elicit from a. people whose 
language and ways they did not understand, and to retain 
some sense' of old racial and community membership, at 
least until they or their children could acquire relationships 
and positions in the new society, .these 'people naturally , 
grouped themselves into racial colonies. The process by , 
which the foreign born. are to bea,ssimilated into American 
life consists of an attrition between their habits and limita-
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2 ENFORCEMENT OF DEPORTATION LAWS . . 

ENFOROEMENT OF DEPORTATION LAWS 3 
tions and the new life around them until, their nonassimi-
lab~e: trait~ are worn away' and· the' inadequacies of their covers afresh, each time a special study 'is presented to it, the 
eqUlpment are supplemented by the things which are neces- interrelation of the branches into which it has divided its 
sary to make. them fij; into our highly industrialized and general inquiry and the difficulty of commenting, separately, 
commercialized life. upon reports which sometimes touch at a tangent and a,t 
. F~om other stu~ies made for this commission, the strong other times interlock with other subjects, for the study of 

likelIhood appears. that the foreign born in the United which other groups of experts are collecting material,' and 
States can be definitely exont;lrated from the charge that they ; which in the main are in the province of the subcommittees 
haye been responsible 'for a disproportionate share of the I:. of the commission itself. For this reason extended comment 
crime current in the country. These studies seem to dis- I at this point is withheld upon any effect which the enforce-
close no reliable statistical basis for an opinion as to whether t, ment of the deportation laws of the United States may have 

,such ~n excess o~ criminality has or has not developed among .. \ as a causative factor in the genera~ crime situation. It is 
.Am~rICans born 1Il the United States with one or both pai'ents obvious, however, both that the spirit of these foreign groups 
foreIgn born. It would not be unreasonable to expect O'reater I;, would naturally be apprehensive of the administration of a 
difficulty wi,th this group, The foreign born' naturally are 't body of law aimed particularly at members of the group, and 
l~ss, aggreSSIve than their children born ill. this country, in I, suspicious of an administrative enforcement of that law, 
thelr eff?rts, to l;>ecome Americanized, and more tenacious '! nonjuq.icial in character, or at least surrounded by few of 
than. thelr children in retaining the traditions and habits of ", the safeguards which in every country characterize the judi-
subordination acquired in the country of their oriO'in. 'The i cial determination of personal and property rights of great 
American-born children of foreign parents, associating in and sometimes tragic importance. This apprehension is con-
anI' l)~blic sqhools and ill the. streets of our cit.ies' with thor- r stant, for no foreign-born resident of the United St~tes, 

. ougl~ly Am~rican children, naturally want to leop all the :1 whether he has been naturalized or not, can ever be sure that 
barl'ler~ whICh set them apart as a distinct class and quickly he will not suddenly be made the subject of an administra-
resent, If they do not rebel against, the discipli.ne and condi- tive process, carried on without his knowledge by telegraph 
tions of their homes, which seek to preserve in them the between an inspector in t~e field and a bureau in Washing-
characteristics of foreign children as distinO'uished fro~ " ton, which will find some irregularity in his entry or in his 
American .children, This early resentment ~nd reb~liion conduct, break the personal and property ties which he has 
~gainst parental, standards and parental discipline, re- established in the United States, and return him to the country 
fres~ed ,fr~m ~ime to time by group-conscious assumptions from which he came, where he will not be welcome and where 
of dIscrImmatIon, may well produce special difficulties arid' he has already found the conditions of life too hard to endure. 
dangers for these first-generation Americans. Beyond the Every claim by an alien, except the high prerogative claim 
obvious probability of disturbance from such conditions it fsI of citizenship, may be thus adversely d~termined by a non-
not possible a~ present to ,go. Statistical data" adequate in \\-,1" judicial administrative process, and, in the absence of an 
extent and relIable in character! are simply not available. f established appellate procedure, the protection of a habeas 

How far these difficult readjustments and ~urviving racial corpus proceeding is only rarely available through the em-
habits and tendencies a~'e either themselves causes of crime i ployment of competent counsel. This situation prolongs 
or cpnstitute conditions unfavotable to law observance is' and deepens the immigr:tnt's sense of.insecurity and delays 
properly a branch of, the general subject of the causes of his mental and moral stabilization in the country which he 
crime, for the study of which a special subcommittee of the is seeking to adopt. 
commission has been const~tute~,But this commission dis- With this report there is transmitted a study of the en-. I fo.eement laws of the. United States mad. by )\fr. Reuben 
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4 ENFOROEMENT OF DEPORTATION LAWS 

Oppenheimer at the request of the Committee, on Criminal 
Justice and the Foreign Born. Mr. Oppenheimer is a grad
uate of John~ Hopkinfi University, Harvard Law School, and 
is a member of the Baltimore bar. I:q addition to an active 
practice of his profession since 1921, he !las been engtJ,ged 
in legal and sociological research of various kinds, dealing 
primarily with juvenile courts, juvenile delinquents, and the 
legal aspects of the family, and has published in law re
views ~nd elsewhere, in conjunction with Mr. Bernard Flex
ner, of the New York bar, and others, the results of these 
researches. ' \ 

Under the auspices of the legal research committee of 
the Commonwaa,lth fund, Dr. William C. Van Vleck has 
in the course of preparation a report on· administrative 
control of aliens. This report has not yet been published, 
but Mr. Oppenheimer has been permitted to examine it, 
and to the extent that the two studies cover. the same 
ground, Mr. Oppenheimel~ finds Doctor Van Vleck and 
himself, in the main, in agreement as to their findings of 
fact and conclusions. 

A more restricted study, Deportation of Aliens to Europe, 
by Jane Perry Clark, of Corumbia University, has also been 
substantially completed. Mr. Oppenheimer has seen Miss 
Clark's material. To the extent that the two investigations 
cover the same field, the findings of Miss Clark are in agree
ment with those of Mr. Oppenheimer. 

Deportation laws are, of course, necessary. No other pen
alty than deportation: will protect the United States from 
being inundat~d by defective, diseased, delinquent, and in
corrigible persons. No other penalty will adequately dis
courage border jumpers or stowaways or the .industry of 
smuggling undesirable aliens at our borders .. The United 
States has a policy with regard to the !1,dmission of aliens, 
and those who by fraud make illegal entries, or' by subse-

., quent conduct attempt to defeat· that policy, should be de
por~ed, For roughly ·100 years' we welcomed aliens' without· 
much discrimination. The immigrants who came in great 
numbers were scattered an:d, as it were, ~own jnto thp vast 
areas of undeveloped agricultural-lands of the country, and 
they neither faced nor presented the problem which arose 
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ENFOROEMENT OF DEPORTATION LAWS 5 

when our own population began to becomo urban find ,in
tensely industrial. It was not,therefore,until 1882. that 
need was felt for a general immigration law and not until 
1917 that what may be called the present policy of the coun
tryon that subject was adopted. At the outset the whole 
matter was naturally intrusted to an immigration service 
which, operating at the ports of entry, excluded undesirables. 
Gradually it began to appear thl),t illegal entries were being 
made at other places and that the mach~nery for preventing 
the entry of ineligibl'es in limine had to ~ e enlarged. Pro
hibition of entry had to be supplemented by detection and 
deportation of fraudulent entrants and developed ineligibles. 
For two reasons the remedy was sought iu a mere enlarge
ment of the administrative task of the Bureau of J;mmigl'a
tion. First, because it seemed natural to intrust to those 
whose task it was to prevent illegal entries the additional 
task of discovering those who escaped their net and, sec
ond, becaus~ the last 50 years has been characterized by a 
tendency to use administrative processes rather than judicial 
processes, wherever it was possible, to avoid delay an.d to 
secure simplification of procedure. As a consequence, as 
Mr. Oppenheimer points out, the deportation laws of the 
United States are administratively enforced and the agents 
of the Bureau of Immigration of the Department of Labor, 
operating in the interior Of the United States, each have the 
whole duty of enforcing these laws in their districts. This 
makes of such an agent a detective, a prosecutor, and a 
judge-three functions which we have found it safe, in 110 

other phase of life, to intrust to anyone individual. Mr. Op
penheimer's examination of the subject leads him to believe 
that the spirit of the bureau and its agents has for the most 
part been fair, but he points out striking instances of op
pression, lmfairness, and hardship which are certainly to be 
expected in the enforcement of a law which leaves little or no 
discretion, even to the head of the bureau, and is operated 
by agents scatter~d over the country, subject to a centralized 
control, which, with the slightest relaxation of official vigi
lance, will become illusory. This control is by a central 
bureau which bases its judgments upon the rep.orts of the 
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officers who have discovered the 'prospective deportee, sub
jected him to examination, formed a judgment adverse to 
him, and reported, for confirmation and authority to act, 
that judgment, with such part of the record as the prosecutor 
judge deems necessary to .secure affirmance of the opinion 
which it has eng€lndered in him. 

Mr. Oppenheimer's report develops historically and pro
cedurally the growth of the administrative enforcement of 
the deportation law, points out suggested remedies. for the 
sporadic evils which have developed, and 3afeguards against 
other evils, which are inherently likely under a system so 
centralized and administered. Happily his investigation 
discovered nothing worse than the kind of unfairness to the . 
suspected deportee which occasionally results where men un
trained in the law b.ecome too zealous as prosecutors to re
main judicial as judges. Plainly there should' intervene in 
this process a jl,ldicial body independent of the department 
charged with the administrative features of the enforcement 
of the law. Such a court or commission thus would be· 
wholly disassociated from the discovery !lnd prosecution of 
deportees. To such a court appeals should be easily prose
cuted. It should heal', in open court and in the presence of 
the accused, all the evidence upon which the final judgment 
is to be predicated. In the end a public record should be 
made 'of each case. 

As Mr. Oppenheimer points out, such private and confi
dential matters as develop in these inquiries could be ade
quately protected in the public record by substituting num~ 
bel's or letters for the names of the persons involved in the 
proceedings. 

It should 'not be forgotten that although the administra
tion of this law annually results in the deportation of 
approximately 15,000 persons, the investigating activ:ities of 
the department annually question: the right of approximately 
100,000 persons to remain in the United States. Of course, 
the number of foreign born in 1ihe United States, as to whom 
the. possibility of such a question constantly exists,! ,is vastly' , 
greater, and for their r~as~urance open.. and easily intelligible 
processes, administered with conv~ncing justice, are essential. 
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To the extent that these laws affect foreign-born persons .,vho 
have been accorded the riO'ht of c,itizen1:lhip, the Government 
dve'" them what it owes to ,every citizen, a just determina
~ioll "of their rights by the common processes of judicial action. 
To the extent that these laws affect foreign-born persons ,vho 
havl,~ not yet been made citize:\p, it is' especially importm:t 
that fairness should not only be exerc,ised but be made m~lll
fest. But the Taw makes no distinction be\jween natural~zed 
and unnaturalized persons jn its guaranty of the great fun
damental rights which are here under consideration. The 
Bills of Rights of the United States and o~ the State~ ex
tend their gu'aranties to'" persons,'" thus makmg tlle~l1 rIg~~s 
of men and not pr.ivileges Df citizenship. ~ naturah~ed CItI
zlln has acquired sul;>sttmtive rights as a CItIzen ?y VIrtue of 
his naturalization, but the most temporary reSIdent of t~le 
United States owing alleO'iance to another government, IS, ,b . f I 
while he is on our soil given the equal protectIOn 0 our aws, 
and .it is not consiste~t with the spirit of our .institutions or 
the express lanO'uaO'e of our bills of rights to deny the sub-

o b • I' tl stance of these guaranties to resident aliens, eIther c lrec y 
or indirectly, by adopting processes for their assurance which 
in effect dimini:;:h their' efficacy to classes of persons not 
classified by the Constitut,ion itself. Even a pe.l'son ~ccused 
of a fraudulent entry in.violation of our laws IS entItled to 
have the facts fa,irly determined as to the truth of the char~e. 
These considerations are emphasized by the fact that ~n 
many deportation cases, even when the judgment is just and 
necessary, the hardships are extreme both up?n those who ~re 
deported I).nd their families wh? ~re pern::lt~ed to, rel11~m, 
and in the opinion of this commISSIOn the hn:1ted dlscretlO? 
which Mr. Oppenheimer recommends to be gIven, to permIt 
in cases of exceptional hardship a relaxation of the rigid re
quirement of the present statutes, would, be consist.ent with 
the dignity of a great and humane NatIOn. 'l:'he mstances 
call in I)' for the exercise of discretionary relaxatIOn would be 
too f~v to constitute a real infraction of the policy of the 
country which it is,. of course, of great importance to 
maintain. 
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'rhe cQmmissiQn adQpts the cQnclusiQns and recQmmenda
tions which cQnstitute Chapter IV .of Mr. Oppenheimer's 
repQrt. 

MAY 27, 1931. 

GEQRGE W. WICKERSHAM, Ohairman. 
NEWTQN D. BAKER, 

ADA L. CQMSTQCK, 
W ILLIAIU 1. GRUBB, 

WILLIA1\.f S. KENYQN, 

MONTE M. LEMANN, 

FRANK J. LQESCH, 

PAUL. J. MCCqRl\HCK, 

ROSCOE POUND. 

STATEMENT OF HENRY W. ANDERSON 

I CQncur generally in the statement .of principles and in 
the QbservatiQns cQntained in the repQrt .of the cQmmissiQn 
as to. the defects in the present system fQr the depQrtatiQn 
.of alIens. I regret that I am unable tQ CQncur in all .of the 
c?nclusi.ons and recommendations adopted by the commis
SIOn from Chapter IV of Mr. Oppenheimer's repQrt. 

In section 1, clauses (a) and (0) of Chapter IV, Mr. 
Oppenheimer states as conclusions from his study that" the 
appreh.ension and examination .of supposed aliens are .often 
characterized by methQds unconstitutional tyrannic and op-. " . " pressIve, and that there IS strong reaSQn to believe that in 
many cases persQns are deported "when further develop
ment of facts or proper cQnstructiQnQf law" would have 
shown their right tQ remain. While he is careful tQ say that 
the ?efects and abuses inherent in the system are not pri
marIly the f:i.ult of the agency in charge of deportatiQn, yet 
I am constramed to .feel that these conclusi.ons c.onstitute a 
severe indictment .of those charged with the administration 
of the law. The provisiQns .of the Federal ConstitutiQn for 
the protectiQn of the rights .of every person~ citizen or alien, 
are. a part of the snpreme law t>f the land, binding upon all 
officers of the Government. N.o officer or agency .of gQvern-
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ment iE; authorized under any system to disregard these_con
stitutionallimitations or to administer the law in a "tymn
nic and oppressive" manner: It is equally -true that it is the 
duty of those charged with the administratiQn of laws affe<;:t
ing the most sacred persQnal rights applicable generally tQ 
persons whQ are nQt familiar with our language .or institu
tions to see that the facts are fully developed and that theJaw 
is properly applied. The conclusions stated are in effect find
ings that the officers administering the law are .often guilty 
of lawless invasion .or disregard of the fundamental rights 
.of the persons cQncerned. This. is a serious charge, fQr 
nQthing can be more destructive of respect for or confidence 
in government than the lawless administration .of the law. 

With due regard to the. apparent thoroughness .of Mr. 
Oppenheimer's inquiry and the weight tQ be given tQ his 
cQnclusions, I am not prepared as a member of this CQm
mission to adQpt, and enunciate as my own, findings of such 
a sweeping character affecting the cQnduct of thQse engaged 
in the administratiQn .of the lawwithQut first having made a 
personal examination of the actual records and .other evi
dence upon wliich those findings are based. This can· not 
nQwbe dQne. . 

In these circumstances I am cQnstrained tQ feel that 
these findings should be· transmitted as those .of Mr. Op
penheimer, based upon his study .of the subject and exam
ination .of the evidence. As such they can nQt fail to chal
lenge the attentiQn .of those in authQrity, and should indw~e 
a thQrough inquiry. If such cQnditiQns exist appropriats 
measures should be taken tQ prevent, as far as PQssible, CQn
duct so highly prejudicial bQth to persQnal rights and the 
.orderly administratiQn of the law. 

I agree with the cQnclusions in sectiQn 2, clauses (a) tQ 
(I), inclusive, of Chapter IV .of Mr. Oppenheimer's report 
as tQ the defects inherent in the present system'. It requires 
nQ argument tQ demonstrate that as to matters involving 
vital personal lights and liberties the powers and duties .of 
detection, prosecution, adjudication, and execution .of judg
ment.shQuld nQt all be vested in one administrative agency .of 



10 ADMINISTRATION OF DEPORTATION LAWS 

the Government. It is disturbing to be told that the prin
ciples and practices of the Inquisition and the star cham
ber have gained a fqothold in our system 'of government. 
If these principles and practices are admitted as to aliens, 
it is only a question of time when they will be applied as to 
citizens. They have no place in our American system. 

It is equally obvious that in the administration of laws 
of this character discretion should be vested in some officer 
or agency of government· to grant such relief as may be 
required by justice and the ordinary considerations of im
manity against peculiar hardships which may arise in indi
vidual cases, of which examples are given by Mr. Oppen
heimer in his report. 

I am not prepared, however, to adopt the recommendation 
contained in section 3, clauses (d), (e), and (f) of Ohapter 
IV, for the creation of a board of alien appeals to exer
'cise judicial functions in connectio.n. with the deportation 
of aliens. In my view the creation of special tribunals of 
the oharacter proposed should be avoided wherever it is 
possible to do so. They tend to produce complexity and 
cO'ntusion in government, with constantly increasino- oro-ani-

• I:> I:> 

zatlOn and expense; to destroy that simplicity ot organiza-
tion and direct responsibility which is essential to .effective 
administration either in private or public affairs. 

Independent administrative tribunals may be and some
times are necessary as agencies tor the efficient exm;cise ot 
the regulatory powers ot government,· but the trial 'of 
offenses against the law is a judicial- function, and such 
trials should be conducted in the courts, where proper pro
tectioll of personal rights may be afforded and the aid' of 
counsel in every stage of the proceedings may be insured. 

The fact that the number of cases is large is no ade
quate reason for denying to a person accuserl· of violatinO' 
the law the right of a trial in the courts under the pro~ 
tection of recognized judicial procedure. . The proper ad
~~nistration of justice to citizen and alien, to rich:and poor, 
IS one of the first and most important duties of government. 
If the presentcortrts are inadeqp.ate for the prompt and 
orderly administi'ation of justice, others should be creatQc1. 

STATEMENT OF HENRY W. ANDERSON 11 

Neither considerations of convenience nor economy should 
weigh against the proper administration of justice to any 
,person within the jurisdiction of t!le United States. . 

I see no reason why the execution of the administrative 
features of the law, including investigation, detection, prose
cution, and the enforcement of or<:lers of deportation, should 
not be vested in the Department of Labor as at present, while 
trials of offenses against the law, which is a judicial func
tion, should be conducted in the courts of the U .. lited 
States. Ifa charge justifying or requiring deportation 
under the statute is sustained, an order of deportation should . 
be entered by the court, to be executed by the Department of 
Labor, . with discretion vested in the President to relieve 
against peculiar hardships in special cases. 

I regret that the time and resources of the commission 
did not permit of a thorough study of our immigration laws 
and their enforcement. The statistics given in Ohapters I 
and II of Mr. Oppenheimer's report, estimating the large 
number of aliens unlawfully in the United States and show
ing the number of deportations from the United States, the 
number of aliens in our penal institutions, and the classes of 
deportees, naturally suggests the inquiry as to why these 
people are here at all. Apparently a small proportion only 
of the aliens who are in the United States in violation of 
our policies and laws are found and deported. We cer
tainly have the right to demand that these laws be respected 
and to see that they are enforced. It, is hoped that this 
study, although confined to the enforcement of the deporta
tion laws, may lead to a thorough inquiry into the entire 
system, and result in such changes in the law or in the sys
tem of administration as will tend .to render methods of 
prevention or control more effective and methods"of deporta
tion more humane. 
. While I am compelled, for the reasons stated, to differ 
from some of the conclusions and recommendations of Mr. 
Oppenheimer ~hich are adopted by the commission, I can 
not too strongly emphasize my appreciation of the impor
tance and apparent thoroughness·of his study and report .. 

HENRY W. ANDERSON. 

MAY 27,1931. 



STATEMENT OF KENNETH MACKINTOSH 

A c~reful reading of Mr. Oppenheimer's report leaves me 
with the impression that from a necessarily incomplete study 
of a H)latively small portion of the deportation cases, in
stances of abuse have received overemphasis and inferences 
of abuse have been indulged in where a full knowledge' of 
all the facts would justify the result obtained. I do not 
believe that these laws are being so negligently 01' abusively 
administered as this report seems to indicate. To believe 
otherwise I would require more clear, cogent, and convinc
ing evidence than has been so far offered. The justifiable 
presumption that a high department of government is hon
Elstly and humanely performing its important duty should 
not be overcome by the showing of deviation from the pro
cedurl:l in the trial of criminal causes to which Ia;wyers are 
accustomed. 

I feel that the difference between a judicial and an ad
ministrative function has not been kept as clearly in mind 
as it should have been in making an appraisement of tl}e 
operation of deporta/;ion. The process of reIiloval of aliens 
is not a prosecution for crime where the defendant must be 
accorded all the protections guar!1nteed under our system of 
criminal justice, but it is only the withdrawal of a privi
lege because of its having been abused, .and in such an ad
ministrative proceeding it is not necessary to make use of 
all the techni~al machinery available in a criminal prosecu
tion. This does not relieve the Government, of course, from 
an obligation of fairness and just dealing, but that obliO'a
tion is not neglected merely because all the formalities of a 
criminal investigation, hearing, and trial are not' strictly 
observed. I can not concur in a rather general indictment 
of a purely administrative branch of the Government based. 
in large measure upon the failure to follow usual judicial 
procedure. It seems to me that such criticism takes too 

12 
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legalistic a view of t~,4J nature of the problem. For that 
reason I look 'l'/i~h f.Apprehension upon the suggestion of 
creating what,:l,:ilcQrding to experience, will be an elaborate 
iudicial depa.;tm:e:nt for the consideration of these deporta
tion matter:s.. Tbllt wesult will be another large governmental 
body with 'j,ts uSY,wl concomitants of expense, delay, growth 
of techr/,.~~.,d~t,f~$., and opportunities for the frustration of 
the c,,"t.fj:1.,:. .. t::. f, and salutary purpose of exclusion of 
n" ~~~~J{~'1~~, ~~":/$'.~ 

'l'f'lltl; theU;, are mistakes made under the present system 
js apparent:, but they can be avoided by more careful han~ 
dling of present machinery. That there are hardships in 
some cases is not the fault of the administration but of the 
law itsel.f which in its rigidity does not allow the exercise 
of an ameliorating discretion in those cases where family 
relationships would be distressingly disturbed by a strict 
adherence to the letter of the law. 

With more care on the part of the enforcing personnel 
and the legislative grant of some discretion in hard cases, 
my belief is that the situation can be adequately taken 
flare of. 

MAY 27, 1931. 
50308-31-2 

KENNETH MAOKINTOSH. 
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l THE ADMINISTRA.TION OF THE DEPORTATION 
LAWS OF THE UNITED STATES 

Chapter I 

GENERAL CONSIDERATIONS AND METHOD 
OF INQUI~Y 

I 

SCOPE OF THE REJ:10RT 

This report is concerned with the processes of the law in 
the expulsion of aliens unlawfully in this country. Under 
the Federal statutes, these processes, involving a number of 
varied and difficult functions, are carried out by a single 
executive branch of the United States Government, the 
Department of Labor. 

'.rhe report does not deal with the exclusion of aliens at 
the time they present themselves for admission, nor does it 
deal, except incidentally, with the substantive laws which 
determine what aliens are to be deported. The processe!> of 
expUlsion are generally referred to as "warrantproceed
ings "; this is a study of the methods by which thl:lse warrant 
proceedings are conducted and their results. " 

II 

EXTENT OF THE PROBLEM 

During the past 10 years over 90,000 aliens have been de
ported from, this count,·y under warrant proceedings, and, in 
addition, during the past 6 years for which records have 
been kept, over 95,000 a-liens subject to deportation have been 
permitted to depart voluntarily without warrant proceed. 
ings having been consummated. -

23 
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Deportations lllnder warrant proceedings for the last 10 
years are as follows: 

\ 
Number of 

, aliens 
Year ended June 30- deported 

1921-_________ ._______ '4, 517 
1922 _______________ ~_ 4,345 
1923 _________________ ~,061 

1924 _________________ 6,409 
1925 _________________ 9,495 

Number of 
aliens 

Year ended June 30- deported 
1927 _________________ 11,062 
1928 ___________ ------ 11,625 
1929 _________________ 12,908 
1930 _________________ 16,631 

1926 ________________ ·_ 10, 904 TotaL _____________ 92, i57 

The number of cases investigated in connection with war
rant proceedings each year is' very much larger· than the 
number of 'actual deportations. At the present time, over 
100,000 suspects are being investigated by the Depo.rtment of 
Labor annually. The number of investigations for the past 
three years, each ended June 30, are as follows: 

1929 1930 

-------------------------------1·---------------
Warront eases investigated in connection with warrant pro· 

ceeding.: 
In penal institutions_____________________________________ 10,286 10,158 14,047 ' 
In hospitals and almshou.es _______________ ._____________ 2, 818 2,851 2,813 
At large ____________________________ • ___ ,._ •• _ .•• __________ 67_, 2_73 ___ 9_9,_71_3 ___ 98_, 5~ 

Total.. •• ____ •• _________ • _______ • ____ • __ ••• _. ___ 
c 

___ .__ '80,377 112,722 115,390 

Total investigations in connection with warrant pro· 
ceedings for tho fiscal years 1928,1929, and 1930 ______ • ____ ._._. ______ .___ 308,495 

According to the census of 1920, the number of foreign
born persons of all ages at that time resident in the United 
States and not naturalized was in excess of 7,000,000. The 
number of aliens unlawfully in the United States has been 
variously estimated, the estimates running from 400,000 to 
3,000,000. 

The investigations. by the agents of the I)epartment of 
Labor necessarily involve a large number Both 6f aliens 
lawfully here and of United States citizens. 

In 
CONSIDERATIONS INVOLVED 

The execution oithe deportation laws involves considera
tions fundamental to tl~e people of the United States and to 
its institutions. 

" 
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1 

ENFORCE~IENT OF Il\IMIGRATION ,LAWS 

The policy of the Congress of the United States for some 
years has been drastically to restrict and reO'ulate immiO'ra
ti:on into this country. It is not pertinent "'t() consider "'the 
changing economic and social conditions which have made 
advisable this reversal of policy from the time when immiw 
gration was encouraged and fostered. It is sufficient to point 
out the fact ,of the present attitude of ConO'ress and the 
executive officers of the Government' and the ~verwhelminO' 
public opinion behind these policies. Restriction of im~ 
m~gration, . with all the complicated and expensive ma
clunery whICh our quota laws have necessitated can not be 
effe.ctive without corresponding activity on the' part of the 
Ulllted States Government for the expulsion of aliens who 
~ave entered this country or are remaining here in viola
t:on of our laws. No law can be made effective by preven
tIVe measures alone; there must be retribution for those who 
elude the preventive processes. 

2 

RIDDING COUNTRY OF UNDESIRABLE ALIENS 

It is a necessary attribute of sovereiO'ntv that a country 
should have the right to expel residents ~h~ are. not citizens 
and who are members of the criminal or other undesirable 
c~asse~. Th.e necessity for the practical application oi' this 
rIght IS ObVIOUS. The prevalence of crime and disreO'ard for 
law in this country is one of the reasons' for the cre~tion of 
this commission. There are serious problems enouO'h in our 
own b~dy of citizens both with respect to disregard for law 
and wIth respect to the general social organization; it is 
pate:lt that th~se pro~lems shou!d not be aggravated by the 
contIllued resIdence III our mIdst of such aliens as are 
members of classes dangerous to the ~ommunity. 
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3 

F AlRNESS 'fO EXOLUDED ALIENS 
I 

j, 

Fairness to the aliens whom we exclude from this country 
demands that we should take propel' steps to see that other 
aliens who do not abide by our immigration laws can not 
continue to reside he:('e. It is manifestly unjust to the aliens 
.who abide by our decision of exclusion that other aliens who 
have entered illegally 01' who have overstayed the period for 
which they were admitted should be allowed immunity. 

4 

PIlO'fEO'I'ION OF Al\mmCAN 'V OIm.l\IFJN 

The problem becomos particularly acute in times of de
pression and' economic hardship, when unemployment is 
great. The presence of aliens unlawfully here often results 
in ,actual deprivation to American workers and their 
families. 

5 

SERIOUSNESS OF DEPORTATION 

On the other hand, the processes of depoi'tation may in
volve the most important of human rights. There is an 
obvious difference between turning back an alien when he 
applies for admission at one of our boundaries and deport
ing him after he has been in this country for some time. In 
cases of exclusion, the inconvenience to the alien is generally 
inconsiderable. In most cases he has not been absent from 
his home long enop.gh for readjustment to have become diffi
cult. In the case of deportation, however, olten the roots of 
the alien's existence have been uptorn from his ,native land 
and he has formed attachments of the most permanent na
ture in this country. 

The seriousness of the deportation process with respect 
to aliens has always been recognized. James Madison, in his 
report'on the Virginia resolutions, in speaking of the alien 
act of 1798, described deportation as---: 

I 

I 
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the banishment of an allen from a country into which he has been 
invited as the asylum most auspicious to his happiness-a country 
where he may have formed the most tender connections; where he 
may have invested his entire property, and acquired property of the 
I'eal and permanent, as well as the movable and temporary kind j 
where he enjoys under the laws, a greater share of the bleSSings of 
personal security, alld personal liherty, than he can elseWhere hope 
for j and where he may have nearly completed !:l1;;; pl'obntionary title to 
citizenship. (4 Elllott Debates on the Federal Cb:u.;t~tution, p. 555.) 

In one of the first cases before the Supreme Court in
volving deportation proceedings (F'ong Yue Ting '/). U. S., 
149 U. S. 698), Justice Brewer described the process as one 
where the alien is " forcibly taken away from home and fam
ily, and fl'iends, and business, and property and s~nt across 
the ocean to a distant land '" '" *." In ~nother case the 
~upre~e Court has referred to the deporta~ion proceSJ as 
lllvolvmg "the fundamental rights of men '" '" '" re
garcUess of their origin 01' race." (Kwock Jan Fat v. White, 
253 U. S. 454, 464.) In the case of Ng Fung Ho v. White 
(259 U. S. 276) the court pointed out that deporta
tion ." * * * may result also in loss of both property 
and lIfe; or of all that makes life worth living." 

6 
. 

PnoTEO'frON OF CONSTI'ruTIONAL RIGHTS 

Apart from the results of deportation, the rights given by 
the Federal laws to the administrative agency are tremen
dous in scope. The very investigations to see 'tvhether sus
pected perso~s Il::'e subject to deportation, by their nature, 
lllvplve pOSSIble mterference of the O'ravest kind with the· 
rights of personal liberty. Unlawfut searches and seizures 
may be perpetrated; rights of lawful assembly and free 
speech may be infringed. These investiO'ations are not 
public, and they often involve American citizens. It is as 
iI.nportan~ to. Ame:dca~ institutions that fundamental prin
CIples of JustIce and faIrness be observed in the administra
tion of the laws as it is that aliens unlawfully here shOUld 
be deported. ' 
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INTERNATIONAL RELATIONS 
t 

The deportation of an alien is the close of a chapter, but 
the story is not ended. His return will have reverberations 
in the country to which he is sent b!lck, among relatives and 
friends and members of the community. America can no 
longer be the promised land for so many of the people of 
Europe, but if we value the good will of other nations, the 
aliens we deport must have no just ground for complaint 
that hospitality has been transmuted into injustice. 

8 

PRINCIPLES OF HUMANITY' 

Deportation often involves not only aliens but also Ameri
can wives, husbands, and children. Separation of families 
by'deportation of' the head member may in itself result in 
making those who remain public charges. Necessity for 
enforcement of the law can not preclude considerations of 
humanity. 

RESPECT FOR LAW 

Thousands of our immigrant population who are not sub
ject to deportation learn of our Government and our insti
tutions at first hand only by the contact that they 01' their 
friends have with immigration officials. As Mr. Reginald 
Heber Smith says in Justice .and the' Poor, the immigrant. 
"comes to this country, oft~n from lands of injustice and 
oppression, with high hopes,. expecting to'recei've fair play 
and square dealing. It is essential that he be assimilated 
and taught respect for our institutions. Because of the 

,strangeness of all his surroundings, his ignorance of. our 
language and our customs', often because of his simple faith 
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in the America of which he has heard, he becomes an easy 
prey. When he finds himself wronged or betrayed keen dis
appointment is added to the sense of injustice. ThrouO'h 
bittsl' disillusionment he becomes easily subject to the 
influences of sedition and disorder." 

IV 

MATERIALS USED 

1. Repo'f'ts and statistics of the Depa'f'tment of Labo'f'.
This material includes the annual reports 'of the Commis
sioner General of Immigration, together with past and pres
ent rules of the department and statistical information on a 
number of subjects not included in the annual reports. The 
offices of the Secretary of Labor and the Commissioner Gen
eral of Immigration have extended every possible coopera
tion for the collection of the material used in making this 
report. 

2. Repo'f'ts of warrant p'f'oceedings.-The reports of the 
proceedings of the Department of La;bor in connection with 
warrant cases are contained in files arranged chronologically; 
each file contains all the information upon which the warrant 
of,deportation is issued or refused. A large number of these 
:.eports have been. read. For the basis of detailed study, the 
fiscal yea,r beginmng July 1, 1928, and ending June 30, 1929, 
was taken. This year was selected as the most recent in which 
the materia~ was .apt to 'be complete; in the subsequent year a 
number of the cases were necessarily still open. Detailed ex
amination of the files for this fiscal year was made by taking 
every twentieth case in chronological order for a portion of 
the year and for the remainder every fiftieth case. Full 
abstracts of each case so studied were made. As a result of 
this process, abstracts were made of 453 cases involving 496 
persons. To test the representativeness of these 453 cases 

. the nationalities of . ,the aliens deported as a result of thes~ 
cases were compar~d .on a percentage basis ~ith similar fig
ures of the CommISSIOner General of ImmIgration for the 
{lntire year. 'rhe results are as follows: 

50308-31-3 
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Oompamtive, dist1'ibution, by moe 01' people, of aliens deport;ed from 
the United States d!l~r'ing yea1' ended June 30, 1929, in the total 
number deported and in the cases studied 

Race or people 

ACrican (black) ________________ ~ _~ _____________________________________ _ 
Armenian _____________________________________________________________ _ 
Bobemian and Moravian (Ozech) __________________ , __________________ _ 
Bulgarian, Serbian, and Montenegrin. ________________________________ _ 
Ohinese _______________________________________________________________ _ 
Oroatian and Sloveninn ______________________________ , ________________ _ 
Onban ________________________________________________________________ _ 
Dalmatian, Bosnian, and Herzegovinian ______________________________ _ 

~~sttC¥n~~~n~~~~:~=~==============:================================::: English _______________________________________________________________ _ 
Finnish _______________________________________________________________ _ 
Frenc':1 ________________________________________________________________ _ 
GermatL ______________________________ , ______________________________ "_ 
Greek_, _______________________________________________________________ _ 
He brew _______________________________________ • _______________________ _ 
Irish _ '. ________________________________________________ . _______________ _ 

it:li:~ ~~'Jf~? _-_= =::='=== === == = === === = == === === = = ==== = ~ ~=::: =:: = ===:: =:=: Japanese ______________________________ , ________________________________ _ 
Korean ________________________________________________________________ _ 
Lithnanian _______________________________________ ., ____________________ _ 
Magyar _____ c ____________________ • ___________________________ • ________ _ 
Mexican ______________________________________________________________ _ 
Pacific Islander _______________________________________________________ _ 
Polish _________________________________________________________________ _ 
Portuguese___ _____ _ ______ __ _ ___ __ __ __ __ _ _ __ _ _ ________ _ _ __ __ _ ___ __ _ _ __ _ _ . 
Rumanian __________ • _________________________________________________ _ 
Russian~ ________________________________________________ ~ _____________ _ 
Ruthenian (Russnink) ____________________________ , ___________________ _ 
Scandinavian (Norwegian, Danes, and Swedes) __ . ________________ = ___ _ Scotch ________________________________________________________________ _ 
slovak _____________________ , _____________________________ .; ____________ _ 

!~~~~~~~~~~~~~::::::::::::~::::::::::::::::::::=:::=::=::::=:=::=::: Turkish _______________________________________________________________ _ 
Welsh ___________________________________________________________ • _____ _ 
West Indian (except Ouban) __________________ '" __ ------.---------------Other peoples ____ , ____________________________ • _______________________ _ 
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2 Less than one·tenth of 1 per cent. , 

Other tests were made and substantiate the conclusion that 
the cases abstracted form a representative cross-section. All 
abstracts of and quotations from deportation proceedings in 
this repor.t, unless otherwise noted, are taken from t~ese 453 
cases or from hearings personally attended by the WrIter. , 
. 3. PersonaZ investigation."--In addition to the 453 cases 

abstracted the writer of this report attended deportation 
hearings of various kinds, incfuding both preliminary exam-
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inations and hearings on warrants of arrest, in 10 cities 
throughout the country, including New York, Ohicago, and 
PQillt~ along both the Oanadian and Mexican borders. 

4. Inte1'views witl~ ofJioiaZs.-A number of interviews with 
immigration officials were had by the writer both in 1V' ash
ingti)ll' and in all the cities where deportation hearings were 
nttended. The officials interviewed include commissioners, 
assistant commissioners, district directors, immigrant in
spectors, and patrol inspectors in the various localities. 

5. Intervie1.()s with . attorneys and organizations.-A num
ber of interviews were also had with representatives of or
ganizations interested, in 'various ways in the problems of 
deportations, and with attorneys who specialize in deporta
tion cases or in matters pertinent thereto. 

6. Letters in answer to questions.----':Letters were received 
from persons from various parts of the country in answer to 
particular matters 01' volunteering informatIOn with respect 
to deportation. 

7. Rep01'tso! oong1'essional hearings.-The reports of con
gressionn:l hearings in connection with the immigration act 
of 1924 and the proposed deportation act of 1926, as well 
as other hearings and reports on recent bills involving the 
dsportation process have been examined. 

8. Printed ooolcs, papers, arnd pamphlets.-A number of 
books, documents, and reports on various aspects of deporta
tion have been gone over and considered. 

9. Other reports.-At approximately the same time this 
report was being 'prepared, two other studies were being made 

. which involved the· deportation of aliens. One study was 
that of Dr. William O. Van Vleck, dean Qf George Wash
ington Law School, on Administrative· Oontrol o£ Aliens, 
prepared under the auspices of the legal research committee 
of the Oommonwealth Fund. Another study was being 
made by Miss Jane Perry Olark, instl'uctor in government, 
of Barnard Oollege, New York Oity, on Deportation of 
Miens From the United States to Europe, for the faculty 

, of political science of Oolumbia University. Both of these 
studies were made independently of the present report and 
are soon to be published. After the 'writer's investigations 
liad been finished and his conclusions arrived at, he had the 
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opportunity of examining the study made by Doctor Van 
Vleck, and, after this report had been printed in galley form, 
the writer was able to examine Miss Clark's study. In so 
'far as the three reports deal with the same aspects of the 
qeportation proceedings, their findings of Tact are substan
tially the same. 

V 

LAWS RELATING TO DEPORTATION OF' ALIENS , 

1 

HrSTOHY OF DEPORTA'.rION LAWS 

The first general immigration law, passed in 1882, pro
vided only Tor the deportation of aliens who were excluded 
at the ports of entry. In 1888 Congress provided for the 
deportation 6f contract laborers. who within a year after 
landing were found to have entered in violation of law. The 
expulsion and deportation of aliens after they had been per
mitted to land was first provided for as a general system in 
the act of 1891. The periods during which' deportations 
were possible were extended in certain cases in 1903 and 
1907. 

In the general immigration act of 1917 the provisions re
garding expUlsion were greatly enlarged and extended and 
it is this act with subsequent modifications and enlargements 

, which is still the general basis of warrant proceedings. Im
portant changes as to the time within which deportation 
could be effected and as to the penalties for violation of the 
deportation laws were made in 1924 and 1929. 

Despite the changes of substantive law, the procedure in . 
general warrant cases has remained unchanged since the act 
of 1917, which provides that aliens found' to be unlawfully 
in this country "* * * shall, upon the warrant of the 
Secretary' of Labor, be taken into' custody and de-
,ported * * *." . 
. Unlike the general provisions applicable to aliens found 
to be unlawfully in this country, the Chinese exclusion laws 
have always provided that any Chinese person found un-

;'~' ...•. ".'.'" 
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lawfully within the Un,ited States shall be removed to the 
country whence he came after being brought before some 
justice, judge, or commissioner of the court of the United 
Ste/tes and found not lawfully entitled to be, or remain in 
the United States. The expulsion of Chinese who are un
lawfully living here but who do not come within the general 
deportation provisions applicable to all aliens is still under 
the jurisdiction of the Federal J'udiciary althollO'h the O'reat 

, " 'b b 

maJol'lty of Chmese cases may be treated administratively as 
Warl'I1llt proceedings, 

While it is not the purpose of this report to treat in detail 
the various statutory provisions which designate the aliens 
who are deportable, it is necessary to give an outline of the 
statutes before the technique of deportation is taken up in 
detail. '.rhese statutes have been passed at different times 
and their proper construction sometimes involves difficult 
questions with which in general this repdrt will not attempt 
to deal. 

For the same reasons, some reference to the court decisions 
upon expUlsion and deportation is necessary. 

OUTLINE OF STATUTES 

(a) CLASSES OF ALIENS DEPORTABLE 

(1) AUENS DEPORTABI.E BECAUS~J OF MANNER OF EN'l'RY OR CONDl'l'lON 

OR STATUS AT ENTRY 

This class includes: 
Any' alien who at the time of entry was It member of one 

or more .0£ the classes excluded by law. 
Any alien who shall have entered or who has been found 

in the United States in violation of Ii: law of tne United 
States. 

Any alien who was convicted o~ admits the commission 
prior to entry of a felony or other crime or misdemen,nor 
involving" moralturpitude." . 

Any alien who shall have entered the United States by 
water at any time or place other, than as designated by' 
immigration officials. 

.. 

;! 

I 

, 
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Any alien who shall have entered the United States by 
land at any time or place other than as designated by immi
gration officials. I~ 

Any alien who enters without inspection, by immigration 
officials. This covers also aliens who obtain entry to the 
United States by false and misleading representations or the 
willful concealment of a material fact. 

Any alien who is found to have been at the time of entry 
not entitled to enter the United States unde:\.' the general 
immigration laws. 

Any alien who is found to have entered this country other 
than as permitted under the immigration acts or regulations 
'made the)reunder. 

(2) ALIENS DEPORTABLE BECAVSE OF THEIR CONDITION on AOTIONS 
AFTER ENTRY 

This class 'includes: 
Any alien who is an anarchist, who advises, teaches, or 

is a member of or is affiliated with any organization advis
ing 01' advocating opposition to all organized government; 

. any alie:p. who believes in or teaches the overthrow by force 
or violence of the Government of the United States, or of 
all forms of law, or the unlawful killing or assaulting of 

, any official of the Government, or the unlawful damage or 
destruction of property 01' sabotage, or who is a member of 
or affiliated with any organization so believing or' teaching; 
any alien who writes 01' causes to be published any matter 
so advocating or teaching or who is a member of or affiliated 
with any organization which does so. 

Any alien who within five years after entry becomes a 
public charge from causes not affirmatively shown to have 
arisen subsequent to landing. 

Any alien who is sentenced to imprisonment to a term 
of one year or more because of conviction in this country 
of a crime involving "moral turpitude" committed within 

. five years after entry. . , 
Any alien who is sentenced more than once to such a tel'm 

of imprisonment because of cOIl:viction in this country of any 
crime involving" moral turpitude" committed at any time 
after entry. 
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Any aliell who imports or attempts to· import into the 
United States any alien for the purpose of prostitution or 
any other "immoral purpose." 

Any alien convicted for a violation of th2 narcotic act. 
Any alien interned under war legislation 01' convicted for 

violation 01' conspiracy to violate certain acts of Congress 
with respect to interference with foreign relations and neu
trality, willful injury of war material, and other similar 
measures. 

(IJ) TIME LIMITS WITHIN WHICH ALIENS ARE DEPORTABLE 

The act of 1917 set up time lilnitS within which the various 
classes of aliens were deportable, in effect constituting stat
utes of limitations in the various cases. These time limits 
have been greatly affected by subsequent enactments. For 
example, while the act of 1917 provided that any alien (other 
than seamen) who entered this country 01' was found here in 
violation of law should be deportable at any time within five 
years after entry, the act of 1924 provides that any alien who 
is found to hu,ve been at the time of' entry not entitled to 
enter the United States 01' who' remains here a longer time 
than permitted under the acts or regulations, shall be de
ported. The Supreme Court in the case of Philippi des 'I). 

Day, decided March 23, 1..931, has sustained the contention 
of. the Department of Labor that the latter act supersedes 
the time limitationfl in the eurlier statutes, so that there is no 
time limit as to the deportaion of aliens enterinO' 01' remain-
• to 
mg unlawfully with respect to the immigration act of 1924. 

The Supreme Court of the United St.ates has held that 
the" entry" of an nlien referred to in the various acts means 
not the first time he entered this country but the last time 
so that, with some minor exceptions, no' matter how long !1~ 
alien may have resided in the United States, if he leaves this 
country, whether for a year, a day, 01' an hour, and reenters, 
the same provisions of the deportation acts may apply as 
though he were entering for the first time. • 

The acts expressly provide t.hat aliens found to be of cer
tain classes, such as anarchists 01' those connected with pros
titution, shall be deportable at any time. As to these classes. 
of aliens there is nq statute of limitations. On the other 
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hand in certain classes of cases the period of limitation 
, within which the alien can be deported is expressly set rorth. 
Ii an alien becomes a public charge arter five years :from 
entry he is not dep~rtaple under that 'pal-ticular section, and 
if an alien is sentenced to imprisonment for a term or one 
year or more because or a conviction or a crime involving 
"moral turpitude" ir the crime is committed aiter five years 
from entry the ~lien is not deportable under that specific 
provision. 

(0) .AMELIOR.ATIVID PROVISIONS 

(1) RETURN PERMITS 

An alien legally admitted to the United ~t~tes who wis~es 
temporarily to depart may obtain a permIt. to reenter WIt~ 
the approval or the Secretary. or Labor and upon comph: 
ance with the appropriate rules. This permit can not ex
ceed one yev.r but may be renewed rrom time to time. Such 
a permit, however, can not be obtained unless the alien is 
legally in this country. 
. Ii an alien has been legally admitted to this country and 
has paid his head tax, he Can leave ,without affectin~ his 
status, if his absence is for less than six months, and If he 
reenters legally. 

(2) REGISTRATION 

By the act of March 2, 1929, any alien who (1) ent?red 
the United States prior to June 3, 1,921, who (2) has reSIded 
here continuously since .entry, who (3) is a· person of good 
moral character and (4) is not subject to deportation, can, , . . 
upon compliance with the regulations of the CommISSIOner 
General of Immigra::..lonr and with the approval of the Sec
retary of Labor, obtain a certificate of registration whic~ has 
the same effe~t as though the alien had been lawfullyadmitted 
to the United States ror permanent residence as of the date 

• of his e~try. This act in. effect constitutes an additi?nal 
. statute of limitations for such aliens as c~n take advantage 
of its terms, and is often broadly. construed by the depart
ment. 
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(3) DISCRETION AS TO DEPORTATION 

In certain strictly limited classes or cases there is some 
discretion as to whether or not an alien should be deported, 
even i:f the alien falls within one or the classes subject to 
deportation. In the great majority or cases, however, the 
statutes make no provision for any exercise or leniency. 

Where an alien is sentenced to imprisonment ror a term 
or one year or more because or conviction in this country or 
a crime involving" moral turpitude," the act rurther pro
vides that such alien shall not be deportable if he has been 
pardoned or i:f the court sentencing. such alien for the crime 
shall within 30 days from the time or imposing judgment or 
passing sentence make a recommendation to the Secretary of 
I .. abor that such alien shall not b~ deported. 

Under the act of 1924 the Secretary of Labor may under 
such conditions and restrictions "as to support and care as 
he may deem necessary, permit permanently to remain in 
the United States, any alien child who, whefi under 16 years 
or age was heretofore temporarily admitted to the United 
States and who is now within the United States (July 1, 
1924) and either or whose parents isa citizen of the United 
States." 
. The provisions or thb act or 1920 with respect to the 

deportation of aliens who are interned or violate war legis
lation apply only" if the Secretary or Labor, arterhearing, 
finds that such aliens are undesirable residents of the United 
States." 

(4) VOLUNTARY DEPARTURE 

The Secretary 6f Labor may and does exercise some dis
cretion in allowing aliens subject to deportation to depart 
from this country "Voluntarily without issuance of a formal 
warrant or deportation. This discretion is sometimes exer
cised by the district offices without any application for a 
warrant of arrest being made. Under this procedure an 
alien may subsequently apply ror readmission under thl:l 
immigration laws, and, if he has an immediate relative who 
is an Americau citizen, may not be subject to the quota, 
whereas, if he is formally deported, he is forever barred rrom 
returning. 
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The act of 1917 makes provision for the removal to their' 
native country at any time within three years after entry, 
at Government expense, of such aliens as fall into distress 
or need public aid 'from causes arising subsequent to their 
entry and are desirous of being so removed. This provision, 
however, and action thereunder do not come within the scope 
of deportation proceedings. 

(d) LEGAL EFFECT OF DEPORTATION. 
l 

Only certain classes of deported aliens were permanently 
excluded from readmission by the earlier statutes. By the 
act of Mllrch 4, 1929, it was provided that if any alien has 
been arrested and deported in pursuance of law he shall be 
excluded from admission to the United States whether such 
deportation took place before or after the' enactment of 
the act. 

This act contains an exception with respect to any alien 
arrested and deported before the date of its passage in whose 
case' the Secretary of Labor had granted permission to 
reapply for admission. This saving clause has ceased to be 
of practical importance. . 

It is the issuance of the warrant of deportation which bars 
the return of the alien and not the manner of the execution 
of the warrant, so that aliens who are not physically deported 
by ~he Government but pay for their own passage ~ack are 
nevertheless forever barred from readmission if the warrant 
of deportation has been issued. Such departure under a 
warrant of deportation must be distinguished from vol'untary 
departure before the warrant has been issued. . 

There is no discretion given under the 1929 act. 

(e) CRIMINAL PENALTIES 

The two most important penal provisions are as follows: 
By th(3 act of March 4, 1929, any alien who has been 

arrested and deported and who enters or attempts to enter 
the United States after the expiration of 60 days from the 
enactment of the, statute is guilty of.a felony and punishable 
by imprisonment for not more than two years or by a fine 

• 

~
'" 

.. '~ •.. 
" 
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of not more than $1,000 or by both such fine and imprison
ment. 

The same act provides that any alien who thereafter 
enters the United States at any time or place other than as 
def3ignated by immigration officials or eludes examination or 
inspection by immigration officials or obtains entry to the 
United Stari,es by a willfully false or misleading representa
tion or the willful concealment of a material fact, shall be 
guilty of a misdemeanor and, upon conviction, shall be pun
ished by imprisonment fOl; not more than one year '01' by a 
fine of not more than $1,000, or. by both such fine and 
imprisonment. 

Severe penalties are provided for those who forge immi
gration visas or permits, or knowingly take part in the 
fraudulent procurement of documents. There are penalties 
imposed upon any person who brings into the United States 
or attempts to bring any alien not duly admitted or not law-' 
,fully entitled to enter or reside in this country, and fines may, 
in certain ~ases, be imposed upon steamship companies or 
other carriers .. Penal provisions of other Federal laws may 
also be ,involved. 

(f) PROCEDURE 

With the exception of certai~ Chinese whose expulsion 
can be only by court proceedings, the Secretary of Lahor is 
given the sole authority to take aliens unlawfully in this 
country into custody and deport them. No provision is 
made by the statutes for general judicial review, althouO'h as 

• b , 

WIll be seen, there, is a limited scope for judicial review by 
way of writ of habeas corpus. 

Any commissioner 01' immigrant inspector in ,charge is 
given by statute the power to subpoona witnesses and the 
production of books, papers, and documents with respect to 
deportation cases, and any district court within the juris
diction of which i~vestigations are being conducted is given 
the power to reqUIre such persons so summoned to appear 
before the immigrant inspector and to produce the books, 
papers, and documents in demand. . Failure to obey such an 
order of court is punishable as contempt.. ' . 

t 
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(u) BURDEN OF PROOF 

By the act of 1924 in any deportation proceeding against 
any alien tho burden of proof is upon him to show that he 
entered the United States lawfully and the time, place, rind 
mll,nner of such entry Into the United States. Substan
tially the same burden of proof has applied to Chinese 
since 1892. 

(h) POWER TO MAKE RULES 

The Commissioner General of Immigration, under the 
direction' of the Secretary of Labor, is given the right to 
'establish such rules and regulations not inconsistent with 
law as he shall deem best calculated to carry out the pro
visions of the act. The latest revi.sion of these rules is as of 
January 1, 1930, ane, includes matters relating t.o admission 
and exclusion as well as exp~llsion. In geneml, these rules, 
except in so far as they may conflict with provisions of the 
statutes or of the Constitution of the United States, are bind
ing 'upon the department. Other instructions are issued 
from time to tim'" in the form of circulars. 

3 

OUTLINE OF PROCEDURE 

The entire system for the investigation, apprehension, and 
deportation of aliens unla,wfully in this country is centrnl
ized in Washington in the Department of Labor'. In gen
eral, deportation matters are handled by the same officials 
who handle the various administrative features of the ad
mission of aliens. Certain matters in connection with both 
admission and deportation are under the jurisdiction of the 
Commissioner General of Immigration. 
. '1'he territory within which immigration officials are lo

cated is divided into 35 districts under the jurisdiction or 
commissioners of immigration, or district directors. In each 

'district there are a number of immigrant inspectors who 
. deal with various phases of the deportation processes, gen

erally under lill inspector in charge of the particular locality. 
In certain districts there are also members of the immigra-

. 
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tion border patrol, one of whose duties it is to apprehend 
aliens attempting to enter this country unlawfully. 

rrhe immigrant inspectors in each locality investiO'ate 
ali~Jns who are supposed to be unlawfully here. The sou~'ces 
of information which lead to the apprehension of supposed 
aliells will be considered more fully hereafter. Where an 
immigrant inspector feels that I1n alien is here unlawfully, 
he genemlly proceeds to conduct a thorough oral examina
tion 0'£ the suspect which covers the time and manner of 
the alien's entry into this country and such other matters as 
the immigrant inspector may feel pertinent 01' upon which 
he may wish information. After such preliminary examina
tion, or, in some cases, without the preliminary examination 
luwing been made, the immigrant inspector applies for fl 

warrant of arrest. 
'Warrants of arrest of aliens supposed to be unlawfully ill 

this country are issued only in \Vashington in the office o:f 
the Department of Labor. '1'he application for the wn1'
rant of arrest, uncleI' the rules of the department, must 
state facts showing prima facie that the alien is subject to 
deportation, but there is provision for telegraphic applica,
tion in cases of necessity. A large number of the warl'flnts 
Qre issued upon such telegraphic applications. 

The warrant of arrest, stating in general languaO'e the 
violation of the immigration laws charged, is then ~ervecl 
upon the suspect. The alien is detained pending hearinO' 
unless he can make satisfactory arrangements £01' the givin~ 
of a bond 01' unless it is seen fit to release him on his own 
recognizance. If· he is not released under bORd or his own 
recognizance, he is kept either in detention quarters of the 
immigration department in certain larger citie~j or, where 
there are no such quarters, in a city, State, or county jail 
or penitentiary with which the immigrntion authorities have 
made arl'llngements for such detention. 

Thereafter, the ,alien is accorded a hearing at which he is 
given an opportunity to show cause why he should not be 
deported. This hearing is conducted before an immigrant 
inspector, ,often the same inspector who conducted the pre
liminary examination upon the basis of ,which application 
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was made for the warrant of arrest. The hearing is not a 
public one. The alien is allowed to inspect the warrant of 
arrest and for the first time is advised that he may be repre
sented by counsel. At this hearin~ care is taken to ~btai? 
the necessary data to show to WhICh country the allen IS 
deportable. . . 

The record of the hearinO' under the warrant of arrest IS 
° 'h then sent to the department in Washington, generally Wlt, 

the recommendation of the inspector as to whether a ,;,ar-, 
rant of deportation should be issued or whether the warrant 
of arrest should be canceled. With the record of the war
rant hearing is sent all the da,ta in the case. This record is 
reviewed by a nonstatutory body in the Department of 
Labor known as the board of review, appointed by the Sec' 
retary of Labor and functioning under hi~ -jurisdiction. 

, Hearin O'S before this bO,ard are held upon request. In prac' 
,tice; hoowever, the record is generally reviewed in pr~vate 
by a member of the board of review, who makes WrItten 
recommendations to the Secretary of Labor. The recDrd, 
with these recommendations, then goes to one of two assist· 
ants to the Secretary of Labor 01' to an Assistant. Secretary 
who decides whether or not a warrant of deportatlOn should 
be issued. The recommendation of the board of review is, 
generally followed. 
. Prior to deportation the alien may be tried, sentenced, and 
imprisoned for any crime committed in the United States, 
including a violation of the act of 1929. . . 
If a warrant of deportation is issued, it may be satIsfied 

. in one of two ways; either the alien departs with the con,· 
~ent of the Department of Labor, generally paying his own 
expenses, or he is phys,ically deport~d by the de~a:tment. 
Physical deportation is often accomplIshed by detalmng the 
alien until a so-called "deportation party" is formed, in 
which a number of aliens subject to deportation are deported 
~s a group. Deportation by either of these methods is a 
formal deportation under the 'prov,isions of the lavy-. • 

. The . entire deportation. process is an expeditious one; 
generally only a few months elap,se between the ~pplication 
Ior the warrant of arrest arid the actual deportatlOn, unless 
the alien is to be tried .for a criminal offense or is already 
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serving a sentence. But, whether the interval h~ a few weeks 
or three or four months, the suspect is generally kept in 
detention quarters 01' jail, even though he is accused of no 
crime. 

The alien has no appeal from the action of the Secretary 
of Labor at any stage during the proceedings. He may, 
however, apply' to a Federal court for a writ of habeas cor
pus on the ground that he is being unlawfully detained. 

This! in very broad outline, is the course of the usual 
deportation proceeding. In the following part of this report 
there will be given a detailed description of the way each 
step of the process is carried out. .... 

4 

DEOIBIONS OF THE COURTS 

The process of deportation by warrant proceedings, as 
has been seen, is carried out solely by the Department of 
Labor. No appeal is given by the statutes to any court. 
However, the Supreme Court has decided that aliens held 
for expulsion are persons within the meaning of the fifth 
amendment of the Constitution of the United States and 
so can not be restrained of th~ir liberty without due process 
of law. The protection accorded by the amendment is not 
limited to citizens. (Yick Wo v. Hopkins, 118 U. S. 356.) 
An alien held in the custody of immigration officers for 
deportation is in custody under 01' by color of the authority 
of the Un~ted States (u. S. v. Jung All Lung, 124 U. S. 621) 
and therefore has a right to apply in the Federal court for 
a writ of hab6us corpus. There has been a large volume of 
cases both in the Supreme Court and, the lower_ Federal 
courts arising upon applications for such writs. As a result 
of these decisions, there has emerged a framework of judicial 
limitations within which the process of deportation must 
be kept. , 

The Supreme Court, in a number of cases, has held that 
the United States can, as a matter of public policy, by con
gressional enactment forbid aliens or classes of aliens from 
coming within this country, or expel aliens or classes of 
aliens from our territory. (Wong Wing v. U. S .. 163 U. S. 
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228. ) In an early case the Supreme Court further held" 
with three justices dissenting, that the power to expel aliens 
could constitutionally be exercised by either judicial proceed-

• ,tl 

ings or through executive officers. (Fong Yue Ting v. U. S., 
149 U. S. 698.) The Supreme Court has also held, however, 
that if th~ person whom the department seeks to deport 
claims citizenship he has the right to have his claim of 
citizenship determined by judicial process. (Ng Fung Ho v. 
White, 259 U. S. 276,) . 

While the burden of proving that he has lawfully en
tered this country may be constitutionally placed upon an 
alien, the burden of pl!oving alienage rests upon the Gov
ernment. (Bilokumsky v. Tod, 263 U. S. 149.) 

The Supreme Court has further held, despite the serious
ness of deportation proceedings, that they are, not criminal 
in nature and so the alien, although entitled to due process 
of law, is not entitled to evoke certain constitutional safe
guards applying to criminal proceedings. (Zakonaite v. 
Wolf,. 226 U. S. 272.) 

'The Supreme Court has also decided that while it is not 
a violation of due process of law to have deportation pro
ceedings' conducted entirely by an executive department, 
these proceedings must be-

administered, not arbitrarily and secretly, but fairly alld openly, 
under the restraints of the tradition and principles of, free government 
appJicllble where the fundamental rights of men are involved,' regard
less of their origin or race. It is the province of the courts, in pro
ceedings for review, '" '" * to prevent ab,use of this extraordinary 
power '" * "'. (Kwock Jan Fat v. White, 253 U. S. 454, 464.) 

Even though the statutes do not expressly so provide, the 
alien must have a fair opportunity to be heard. (The Japa
nese Immigrant Case, 189 U. S: 86.) 

There are a great 'number of decisions in connection with 
the question of what constitutes a fair hearing in deporta
tion proceedings. The facts in each case are different and 
upon certain phases of the law the decisions of some of the 
lower Federal courts are difficult to reconcile. It is not the 
purpose of this report to attempt to analyze and classify the 
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It may be said that, as a general rule, in the nbsence of 
proof that the proceedings have not been fa!rly conducted,. 
the courts will not disturb the decision of the Secretary of 
Labor to deport the alien if there is any Bvidence to support 
it, regardless of the character or weight of the evideIice 
which the .alien has produced. 

The decisions of the courts with reference to deportation 
proceedings are necessarily and properly influenced by tile 
strong presumption of validity of congressional or executive 
action., (Highland v. Russell Car Co., 279 U. S. 253.) A 

'decision that a certain pl'O'ceeding does· not violate due 
process of law is not an adjUdication of the wisdom or the 
advisability of the proceediilg. (Ownbey v. Morgan, 256 
U: S. 94.) . 

In other words, the decisions with respect to deportation 
mark out, within the limits possible under habeas corpus 
proceedings, the periphery beyond which neither Congress 
nor an executive branch of the Government can act without 
violating due process of law. It is one of the purposes of 
this report to ascertain if these boundaries are preserved. 
It is another purpose of the report to study the workings of 
the system within these legal boundaries, with a view to its 
effectiveness and fairness. 
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Chapter II 

Tl:lg SYSTEM IN OPERATION 

I 

PERSONNEL 

1 

BOARD OF REVIEW 

The board of review is entirely' a nonstatutory body ap
pointed by the Secretary of Labor and subject to hi~ juris
diction. Since' its inception in 1922 this board has reviewed 
all records in warrant proceedings and has made all recom-' 
mendations to the Secr~tary as to whether or not' warrants 
of depol'tatio~ should be issued. In addition to its work 
in exclusion cases it handles other matters in connection with 
immigration. 
Th~ board consists of a chairman and nine other members, 

one of whom acts as assistant chairman. At the time of 
investigation there were three vacancies on the board. 

The chairman of the board receives a salary of $5,600, the 
assistant chairman a salary of $4,600, and the others varying 
amounts lmder that figure. At the present time the lowest 
salary paid is $3,600. 

Almost all of the members of the board have formerly been 
employees of the Government, generally of the Department 
of Labor. Some have been immigration inspectors, others 
have entered the service as raw clerks 01' stenog.I;aphers a,nd 
have advanced from post to post., The chairman of the 
board was formerly in the office ,of the Solicitor for the De-

46 
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partment of Labor. Almost all of the board are _members of 
the bal'. 

2 

Il\Il\HGRAN'l' INSPECTORS 

On June 30, 1930, the number of immigrant inspectors was 
1,028. 

Immigrant inspectors are divided into five grades: The 
salary for grade one is $2,100, for grade fiv~, $3,000. 'In
spectors are promoted successively for two grades following 
one year's satisfactory service; prom,otion above grade three 
is at the discretion of the Secretary of Labor, upon the rec
ommendation of the Commissioner General of Immigration. 

Immigrant inspectors are selected by the United St.ates 
Civil Service Commission. Applicants are given a written 
examination, the first portion of which consists of a mental 
test' and the other portion of questions on immigration laws 
and rules. No oral interview is given, nor is any character 
investigation made. There are no educational requirements. 

The reason for the absence of character investigations of 
applicants for positions in the Immigration Service ~s un
derstood to be lack of funds. Such investigations are made 
b.y the Civil Service Commission in passing upon applications 
for field posi~ions in other branches of the' Government serv
ice. Prohibit.ion agents, for example, are so investigated. ' 

Upon appOIntment the immigrant iI1'lpectors are immedi
ately dispatched to the districts in which they are to 'work, 
without any preliminary training. They are then subject 
to a year's probation. 

In its annual report for the year ending Julie 30, 1929, 
the United States Civil Service Commission said: 

In the general field of la\v enforcement it is vital that those ap
pOinted shall be persons whose conduct, associations, and reputation 

- shall give assurance of honest and conscientious effort at enforcement 
of the law. ... ... ... Experience has demonstrated the defl.n.ite need 
~or a searching inquiry into the qualifications and general suitability 
of persons seeking appointment to positions of responsibility and 
trust. ... ... ... The commission believes that this examination pro-

I 
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cedure (character iuvestigatiou) should be extended to t11e following 
laW enforcement positions: ,. ... '" immigrant inspectors and immi
gration patrol inspectors. 

The turnover for ~he last three fiscal years in the force of 
immigrant inspectors has been approximately as follows: 

Pel' cent 1928 __________________________________________________________ 8 

1929 ____ ~---------------------------------------------________ 5.3 
1!)30 _____ ~ ___ ·_~------.;---:--------::-------------------_________ 7.8 

Of the persons qualifying as immigrant inspectors, a large 
number 11ave previously been employed in the Immigration 
Service in other capacities or have had service in other 
departments of the United States Government. 

3 

bUUGRATION P Nl'ROL INS1~EOTORS 

The Immigration Service border patrol came into existence 
by virtue of authority contained in the appropriation act or 
May 28, 1924;.. The primary duty of immigration patrol 
inspectors i.s to prevent the illegal entry of aliens, not only 
those seeking entry for the first time but those who, having 
already entered, have been excluded. Those patrol in
spectors work,ing on or neal' the international boundaries are 
also expected to seize contraband of any kind being brought 
into the United States in violation of the Federal laws and 
to hold the guilty persons. On June 30, 1930, there was a 
total field personnel in the border patrol of 805 employees. 

The initial salary paid to immigration pat.rol inspectors 
is $1,800; the .highest salary is $2,000. 

Like immigrant inspectors, .immigration patrol inspectors 
come under the Civil Service Commission. Applicants for 
th", position must pass a physical and a general mental test. 
As in the case of applicantsfol; the position of immigrant 
inspectors, applicants for the immigration bOl:der patrol 
are given no oral test, nor is any general character exam-
ination made. . 

The Annual Report of the Commissioner of ImmiO'ration 
for the year ended June 30, 1930; states that the turno~er for 

THE SYSTEM IN OPERATX01:'( 49 

the last three fiscal years in the im~igl'lltion ))01;(\e1' p3:cl.'ol 
has been as follows: 

PCl' cent 
1928 ________________________________________ ~ _________ ------- 25.4 
1929 __________________________________________________ -------- 28.7 
1930. _________________________________________________ -------- 20. 5 

4 

OTlmn EMPLOYEES 

':rhere are a number of other employees in the field service 
in the Bureau of Immigration, such as interpreters, stenog
raphers, guards, and the like. Most· of these employees are 
under the. civil service. The total number of employees in 
the field service on June 30, 1930, excluding immigrant 
inspectors but including comITo'ssioners, assistant commis
sioners) district directors, and assistant district directors, 
'was 1,355. 

5 

GENERAL CHARAO~'ER OF PERSONNEL 

As a whole, it is believed that the personnel under whose 
jurisdiction deportation work comes, is honest, zealous, and 
hard working. Although some instances of individual dis
honesty are reflected in the large turnover, it is believed 
that the great majority of men in the service are free from 
even suspicion of corruption. The work entailed is difficult 
and, particularly among immigrant inspectors and .jm~ni
gration patrol inspectors, is not confined to the ordhiary 
working hours of the average Government employee. Mem
bers of the border patrol particularly are exposed to hard
ship of various kinds, including personal risk. 

Each branch of the service manifests considerable espJ'it 
de ao1'ps, and zeal, particularly in the investigation and 
prosecution of suspects. Although there are noteworthy 
-exceptions, the general attitude of the field personnel, as 
indicated by the cases exawined and many personal iitter
views throughout the country, is that of the detective and 
prosecutor; the primary interest is to deport as many aliens 
as possible. . 
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II 

DESORIPTION OF PROCEDURE 
I 

1 

ApPREHENSION 

(a)' PERSONS MAKING APPREHENSIONS 

(1) BORDER PATROL 

The im~igration bo~der patrol functions primarily along 
the. CanadIan and MeXIcan borders. At such places investi
?atIOns and apprehensions are generally made by the patrol 
mspectors rather ~hail by the immigrant inspectors, although 
the latter work WIth and suggest leads to the former. Per
sons crossing at designated places, such as the international 
?rid~es, are inspected by immigrant inspectors. The work 
m t~IS connection comes within the exclusion process rather 
than the process of expUlsion. A considerable number of 
l),liens attempt and often succeed in entering the country at 
other place$ by rowing or wading across the river 01: in 
some cases, by mei'ely walking across the boundary line: 
Altho~gh they discover. a number of aliens subject to 

de~ortatlOn who have been m this countl'y for some time, the 
prlm~ry pu~pose of the border patrol is to apprehend persons 
entermg thIS country unla)Vfully at the time of entry or as 
soon as possible thereafter. 

SometImes the border patrol is stationed along the physi
cal boundary, as along the Niagara River in the North and 
the Rio Grande in the South. Because of the nature of the 
terrain adjacent t? Mexico,' it is often important for the 
border patrol there to take up positions somewhat back of 
the physical boundary so they can apprehend aliens as they 
com~, out of t~e brush. The best work in making appre
henSIOns of alIens crossing illegally seems to be when the 
border patrol has members stationed in both positions; • 
. SOI?etimes the alien who is attempting an unlawful entry 
IS actmg upon his own initiative. In many cases however 
the smuggling of aEens into this country is an 'organized 
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"racket." A large part of the unlawful entry of aliens 
along the Canadian border, particularly in the East, is the 
work of these organized rings. The aliens are scouted out by 
agents of the smuggling organizations. Occasionally the 
idea of smuggling across is suggested to them. Sometimes 
the agent of the ring pretends a personal interest in the alien, 
p!'.rticularly if she be a woman. Often all of the available 
motley of t-h0 allen is taken, and he' or she is kept practically 
a prisoner until the time for the attempt comes near. Aliens 
who are shrewder do not pay their passage money in ad
vance, hut make arrangements that it shall b" paid upon 
delivery to a friend or relative in the United States. 

Along the Mexican border the physical hazards of crossing 
are not great. Many Mexicans row or swim across the Rio 
Grande or even wade. There seems to be some organization 
of smuggling of Mexicans along less pretentious lines than 
in the North. Most Mexicans entering illegally do so on 
their own initiative. Smuggling of Europeans across the 
Mexican border, however, is apparently high~y organized 
and expensive. 

Where the smuggling of aliens is well organized, many of 
the leaders of the bands live in Canada or Mexico and are 
n~t amenable to our laws; others live in our country. The 
efforts of the border patrol are often partiCUlarly directed 
to the breaking up of these smuggling rings. 

(2) IMMIGRANT INSPECTORS 

Where apprehension is not made by immigration patrol 
inspectors it is gene.rally made by immigrant inspectors. 
This is particularly the case in the interior of the country, 
where the immigrant inspector combines the function of in
vestig:ator, examiner, and prosecutor. ' 

(3) OTHERS 

Aliens attemptin.g. to enter this country unlawfully are 
occasionally picked up and reported. by the Customs Service: 
In a few cases an owner of property on the boundary will 
apprehend and turn over -an ~lien' who is attempting an 
unlawful entry. 
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(11) METHODS OF APPREHENSION 

(1) AOTU,\L DETEOTION OF S1-mOOLING 

* Apprehension of aliens who are entering or who have 
entered this country unlawfully is generally made by the 
immigration border patrol. Sometimes these aliens are 
caught as they are actually wading the river or making a 

. landing in a rowboat. At other times they are apprehended 
a few hours 01' a few days after their entry. . 

. By the act of February 27, 1925, and the rules promul
gated thereunder, any immigrant inspector or patrol inspec
tor has power without warrant to arrest any alien who in his 
presence or view is entering or attempting to enter the 
United States in violation of any law or regulation and to 
take such alien immediately for examinn,tion before an immi
grant inspector. Some court decisions hold that this power 
of arrest without wn,rrant extends until the alien has reached 
his point of final destination. 

(2) ANONYMOUS C01-[MUNIOATIONS 

A large number of suspects are brQught to the n,ttention 
of the iminigration authorities by means of anonymous com
munications: These letters are often written by personal 
enemies of the suspect, even members of his own family who 
for some reason desire to get rid of him. They often serve 
the purpose of carrying out a private vendettn,. ' 

The regullttions oi July 1, 1907, contained the following 
sentence: 

Officers are especially cautioned not to lend their aid in causing the 
arrest of aliens upon charges arising out of personal spite or enlllity, 
unless the truth of such charges is clearly established. 

This injunction was omitted after 19~1 and anonymous 
communications are one of the chief SOUl'ces of information 
relied upon by immigration authorities 

(3) REPORl's OF PENAL INSTITU'l'IONS AND POLlOE 

There seems to be geneml cooperation between the Fed
eral penal institutions and the immigration authorities with 
respect to reporting aliens convicted of crime, so that further 
investigation can be made to see if such aliens are deportable. 
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r1'he cooperat.ion of the State and local penal institutions 
in this respect, however, is sporadic. In some instances jails 
and penitentiaries have entered into n,working agreement 
whe':'eby n,Il inmn,tes fill out forms showing their IlIttionality 
and other personnl information n,nd the for111s are forwarded 
to the local immigration lluthorities. In other States, even 
iu the same district, it is left to the immigration lluthorities 
to find which of the inml1tes of the institution may be 
deportable . 

In some cases the local police report suspects to the im
migration authorities. In other cases no report is made. In 
some localities cooperation even goes to the extent of the 
judge who sentences an alien for an offense fixing the sen
tence for a year and a day, so that the alien will be subject 
to deportation; in some instances a longer term is given, but 
the sentence is suspended on condition that the nlien leave 
the country . 

. On the whole, however, cooperation of the State and local 
penal institutions in reporting deportable aliens leaves much 
to be desired for the proper enforcement of the law. 

(4) nEPonTs OF PUllr.IO HOSPl'l'AT,S 

. The alien may be deportable because he has become a pub
lic charge within five years from entry and can not show 
that the cause arose subsequent to his entry, or his presence 
in a hospital may tend to show that he was likely to become n, 
public charge at the time of entry. In such cases, the hos
pital mayor may not report the lIlien to the immigrati.on 
authorities. Some are anxious to have aliens taken off their 
hands, or are compelled by law to make reports, but the 
cooperation here is even less uniform t11an that of State and 
local penal institutions. 

(5) nEPonTs 0],' PmVATE OnoANlzATIONS 

A number of hospitals are conducted by private organiza
tions. Here the tendency to make reports is even less 
marked. Many of these private instittltiol1s are actively in
terested in rehabilitating the ulien 'who has become It public 
charge '01' in keeping him from becoming one. 
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In a few cases, philanthropic organizations report aliens 
who are deportable to the immigration 'authorities, where 
deportation seems,advisable to the organization, either for 
the sake of the alien or his family. 

(G) DE1'ORTE~1S 

Many aliens, once they are apprehended and see the likeli
hood of deportation, in chagrin or because of some personal 
'motive, give the names of others who are also subject to ex
pulsion. Even aliens who have actually been deported write 
back to the immigration authorities to give the names of 
other suspects. 

(7) ALmNS 'WHO 'WISH TO BE DEl'OII'rED 

Aliens in this country illegally who find subsistence diffi
cult here sometimes report to the immigration authorities 
and ask to b~ deported. This has been particularly frequent 
during the recent depression. Often the 3-year period from 
entry has expired, so that they can only be sent back at 
Government expense through formal deportation, although 
the alien may not realize that deportation will prevent him 
from ever returning to this country. 

(8) .t\.PPUOATIONS FOR NNrURALlzATION 

The Bureau of Naturalization occasionally reports to the 
immigration authorities aliens applying for natUralization 
who are found to be unlawfully in this country. 

(9) COOPERATION OF EMPLOYERS 

In certain localities, the immigration authorities ,<1:<.) work
ing out a system of cooperation with some of the larger busi
nesses which are apt to employ aliens. In such cases the 
employers will investigate !lnd will make !1 report to the 
local immigration district as tD any aliens working for them 
who it is thought may be unlawfully in this country. . 

(10) REOORDS OF THE DEP~rMENT 

Records are kept of aliens arunitted lawfully for tempo
rary stay and investigation generally is made to see if they 
have overstayed their time. ' 
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(11) SIIIPs'ARTIOLES 

Occasionally crew lists disclose seamen who have remltined 
longer than the 60 days permitted them or who have deserted 
their ships. 

(12) S'rOOL PIGEONS 

Some immiO'ration inspectors have undercover men or sto'ol 
pigeons at st~ategic points, such as large factories which 
employ a large numbm: of aliens. These men are often aliens 
whom the inspectors have favored or who are otherwise 
under obligation to them. 

(13) Cm:OK-UPS 

Immigration inspectors sometimes make what is known us 
" check-ups" of boarding houses, restaurants, and pool rooms 
where aliens are known to congregate. These check-ups 
are generally made by at least two immigrant inspectors. 
Any persons who seem to the inspectors to be aliens are 
stopped and interrogated, and if their answers give rise to 
suspicion they are taken to the immigration station for fur
ther questioning and preliminary examination. These 
check-ups are made without search warrants 01' warrants of 
any kind. Often all the persons present are detained until 
everyone has been questioned. 

(14) RAIDS 

Recently these check-ups have been undertaken on a much 
larger scale and there have been a number of raids upon 
meetings and gatherings of various kinds. 

These mids have been generally undertaken for the appre
hension of seamen who have been in this country longer 
than permitted. Foreign seamen, after their boat has 
landed, are allowed a period. of time, generally 60 days, to 
find a b~at on which they can ship out again. Because of 
recent economic c~mditions, which have affected .\Ihipping, a 
number of these foreign seamen have been unable to leave the 
country within the 60-day period. There have been a num
ber of complaints from American seamen 01' their repre
sentatives to the effect that th'ere were not enough jobs on 
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boats for citizens of this country and that aliens who have 
outstayed their permitted time generally are apt to get what. 
positions there are, because they will accept lower wages than 

• I 
the Amerlcans. 

These raids have generally been upon meetings or institu
tions where seamen are apt to congregate, such as dance halls, 
seamen's missions and institutes, and in one case a church 
which was giving a dinner: 
. The methods of conducting these raids are generally the 
snme, A number of immi,grant· inspectors will IrO to the 
place ehosen accompanied by local policemen or plain-clothes 
men. Everyone present will be detained and questioned, the 
policemen guarding the door so that no one can leave. 
Sometimes the proprietor has been told in advance that the 
raid is to be conducted, but in most cases it is a surprise to 
everyone. In some cases there are It large number of people 
present. Many of the persons present at these meetings are 
American citizens or aliens whose time has not expired. All 
present are questioned and the suspects, generally compara
tively a small portion, are taken to the local immigration 
office for p'reliminary examination. Sometimes 500 or 1,000 
people 01' more are held and questioned. 

These raids are instituted without search warrants or war
rants of arrest of any kind, although in some cases an official 
from the Labor Department at 'Washington with power to 
issue warrants of arrest has come to the local district so 
that he can fill out the warrants of arrest when and as the 
suspects are brought in. 

As a rule, unlike the "Red" raids of 1920, no violence is 
used by the immigration authorities other than the forcible 
detention of all present. Sometimes this detention is for a 
number of hours. 

(0) VOLUNTARY DEPARTURE 

Even if the aliens apprehended are found to be IJere 
unlawfully, the local immigration officials have a certain 
amount of discretion to permit them to depart without the 
warrant of deportation being issued. 
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These voluntary departures for the last four fiscal years 
as shown by the reports of the Commissioner General, with 
the method of departure, are as follows: 

1027 1028 1020 1030 

---------------1 --,.- ---' ---
Shl\lpel! foreign ono way........................... 105 11H 300 150 
Paid own pnssnge.................................. 030 411 503 370 
Doported for foreign contiguous territory ••••••••••• _1_3,_51_" _1_o,_37_1 __ 2_0,0_7_0 _~~~ 

'fotnL....................................... 11,610 10,040 25,888 11,387 

As will be seen from these figures, by far the greater num
ber of such voluntary departures are over the land bound
aries. Volunta.ry departure by ship involves expense which 
the appropria.tion of the department can not be called upon 
to stand. 

It is to be noted that the number of voluntary departures 
allowed in the fiscal year ended June 30, 1930, is less than 
for the corresponding preceding year, although the number 
of actual deportations effected is greater in 1930 than in 
1929. The falling off in the number of voluntary departures 
Itllowec1 is largely attributable to the enect of the law of 
March 4, 1929, which provides punishment for unlawful 
entry. While, as will hereafter be shown, the local officers 
exercise some discretion as to what cases are to be prosecuted 
undcr this act, they nevertheless must bear its provisions in 
mind in permitting aliens to return voluntarily. . 

The advnntage to the alien in this procedure is that no 
warrant of deportation has been issued so that if he applies 
for readmission in the propel' way he will not be barred. 

'fhis is partiCUlarly important to Canadians and Mexicans 
to whom the quota law does not apply, or in cases where the 
alien can quafify as a non-quota immigrant. 

In many cases the aliens to whom such departure is per
mitted have not just entered the country but have been 
residinO' here for SOllle time after having entered unlawfully. 
In otlv.l~' cases they have entered lawfully some years ago but 
have recently made an unln.wful entry and so are subject to 
deportation. . 

The latter situation is partiCUlarly prevalent along the 
Mexican border. A Mexican may have been f.tc1mitted to 
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this country legally 10 or 15 years ago and may wish to visit 
a friend or relative on the other side of the Rio Grande. To 
go by way of antinternational bridge would probably in
volve a. trip of many miles on both sides of the river, whereas 
the Mexican all his life has been accustomed to wading or 
rowing across the river as he felt inclined. Rather than go 
to the trouble, expense, and delay of making a legal· reentry 
he takes the easy and natural route and thereby renders him
self subject to deportation. Immigrant inspectors along the 
Mexican border have told the writer that the great majority 
of Mexicans living in this country, even though they have 
entered . lawfully and are lawful residents here, nevertheless 
are apt to make themselves subject to deportation by such 
a technical breach of the statute. It is to this class of aliens 
that voluntary departure is often accorded; 

In one station at the ~-;{exican border, in one month 59 
application~ for warrants of arrest were made and 180 vol
untary departures were allowed . 

. Sometimes this privilege is accorded to aliens who have 
families h\~re in order that they may return legally, whereas 
deportation, to which they may be subject, would pel'ma
nently separate them from their families. This is, however, 
by no means a uniform practice. This device of legalizing 
residence is used very much less in the interior than along 
the borders and less along the Canadian border than the 
Mexican. . 

It is the practice in the department to allow this privilege 
of voluntary departure only where no expense has been, or is 
to be incurred. It is rarely allowed when the proceedings 
have reached the stage of coming before the board of review. 

Even at the stage of apprehension, however, applications 
for warrants of arrest are made in many cases where the 
violation of the law is only technical and where the alien is 
not otherwise found to have been an undesirable resident or 
where he has an American wife and children. . 
(IZ) EFFICIENCY Oll' INVESTIGATIONS AND APPREHENSIONS 

At almost every immigration station visited the writer 
was told that the number of investigations and apprehen-
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sions was primarily limited not by the difficulty of ferreting 
out aliens who were subject to deportation but by the limi
tations of man power and money. In one district the writer 
was told that the inspectors could bring in four or five times 
as many deportable aliens as they did if they had the time 
to go out and get them, and in other districts similar com
plaints of lack of time rather than opportunity were made. 

A general attitude was found both among immigration 
pat.rol inspectors and immigrant inspectors of eagerness to 
discover and apprehend deportable aliens, and willingness 
to make the investigations even if the inspectors' own time 
was consumed thereby. . 

In other words, the problems in connection with the in
vestigation and apprehension of deportable aliens seem to 
involve internal readjustments within the Department of 
Labor to give the field officials more time, increased appro
priations for the field forces, and concentration upon the 
apprehension of the classes of aliens whose presence is 
deemed most undesirable, rather than changes in the scope 
of the law. 

2 

PRELIMINARY EXAMIN A'rION 

(a) PLAClJ) IN SYSTEM 

(1) NU:l.IBER OF PRElLIMINARY EXAMINATIONS 

It has become customary in the great majority of cases 
when investigation has caused suspicion that a certain per
son is an alien subject to deportation, to make a preliminary 
ex~mination of the suspect, under oath. This examination 
is made by immigrant inspectors before the application for 
a warrant of arrest and is generally the basis not only for 
such application but for all the rest of the deportation 
proceedings. 

In brief, this preliminary examination is a private hear
ing. The alien is not permitted to have counselor other 
representation. There are present the alien and the immi
grant inspector and sometimes a ~tenogrupher or interpreter. 
In many cases the same inspector acts as examiner and ste-
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nographer, or examiner and interpreter, or iIi his own persoll 
combines all three functions. At these examinations, as 11 

general rule, detailed questions are nsked the supposed alien 
as to the manner and time of his entry in this country, his 
present circumstances and a number of other matters which 
the inspector may deem to be relevant. 

Neither the statutes nor the i'ules make any general pro
vision for this preliminary· examination, The rules provide 
that-

The application must state fact,,; showing prima facie that the alien 
comes w1thin' one or more of th" classes subject to deportation after 
entry, and, except in cases in which the burden of proof is upon the 
alien (Chinese) inyolycd, should be accompanied by some substantial 
supporting evidence. If the facts stated are within the personal 
knowledge of the inspector reporting the case, or such lmowledge is 
based upon admissions mude by the alien, they need not be in affidavit 
form. But if based upon statements of persons not sworn officers of 
the Govel'llInimt (except in cases of public charges covered by sub
division C hereof), the application should be accompanied by the 
affidavit of the person giving the information or by a transcript of a 
s\vorl1 statement taken from that person by an inspector. 

However, in a great majority of the files examined this 
preliminary examination was held. Of the aliens involved 
in the 453 cases studied for the year ended June 30, 1929, over 
85 per cent were so examined before the application for the 
warrant of arrest was made. Both in the various districts 
visited and in the headquarters at ·Washington these exami
nations have come to be regarded as the basic feature of the 
entire proceeding. 

(2) IMPORTANCE 

The reasons for the stress laid upon the importance of 
these examinations are evident. In the great majority of 
cases the facts which would make the alien deportable are 
not matters of general knowledge, but, on the contrary, are 
occurrences to which there were no witnesses. When an 
alien succeeds in being smuggled over the border, by th~ very 
nature of the transaction, there are no witnesses to his entry 
or none, at least, available for the purposes of an immigrant 
inspector. If the alien has been legally admitted but ob
taip.ed his admission by false and misleading statements, 
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there are generally no witnesses to prove his deceit.· If he 
originally entered the country unlawfully but sufficient time 
has elapsed to preclude his deportation unless he has subse
quently ·left the country and returned, his last exit is not 
likely to be a matter of public knowledge. 

Even in other cases where the cause for deportation may 
be the subsequent act or condition of the alien after lawful 
admi$ion, there is, nevertheless, a general feeling among the 
inspectors that no evidence which they can obtain is likely 
to be so strong on behalf of the Government and so hard 
for the alien to rebut in subsequent proceedings as his own 
sworn confession. They feel, with sOlne justification, that, 
unless he has previously committed himself, the alien will 
be warned and will later tell a story which would make him 
nondeportable. 

As a whole, it is evident that without some system of 
pl'eliminary examination many deportations now effected 
would be impossible and the enforcement of the expUlsion 
laws would be seriously handicapped. 

It is a matter of pride among ma,ny inspectors to make 
the case for the Government" air-tight" before the applica
tion for warrant of arrest is ever made, and as a rule they 
tak~ every possible measure to consummate their ambition. 

It is true that, instead of this private examination, the 
district office might endeavor to subpoolla the suspect and 
examine him. Some doubt is felt as to whether this pro
cedure applies to suspected deportable aliens as distinguished 
fr.om witnesses in deportation cases. Moreover, service of 
formal legal papers upon the alien at this stage of the pro
ceedings might result in his procuring counsel and securing 
advice which would make it much more difficult for the im
migrant inspectors to obtain the desired' information. In 
practice, subpoonas are not used. The immigration officials 
prefer to rely upon the system which they have evolved. 
. The importance of the place of this system of preliminary 
exaininations in the 'deportation procedure can not be over
estimated. The ent.ire structure is based in a great majority 
of instances upon the alien's own admissions. 

50308-31-5 
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(3) PLAOE OF EXAMINATION 

There is no rule or even customary procedure as to where
the supposed ali~n shall be examined; often it is in a penal 
institution where he is serving a sentence, often in a hos
pital or almshouse, often at the local headquarters of the' 
immigration office, Hometimes.it is in the alien's own house, 
or in a restaurant or whatever other place the inspector may 
find convenient .. In a few cases the examination is made by 

. an immigrant patrol inspector. . . 
Nor. is this preliminary examination necessarily the first 

meeting of the supposed alien and the inspector. In many 
cases the inspector has questioned the suspect and then 
brought him to immigration headquarters for the detailed' 
examination. This 1S generally the case in connection with 
the" check-ups" anci raids described in the preceding sec
tion. Here, where a number of people, sometimes over 1,000, 
are to be examined and where a majority are often aliens
~awfully in this country or United States citizens, it is the 
most the inspectors can do to segregate the suspects. There
is neither time nor opportunity for the detailed questions 
which are to be the basis for the application for the warrant 
of arrest. 

(b) METHOD OF REPORTING 

When there is opportunity the reports of these examina-· 
tions are generally taken down by a stenographer who ,is an 
employee of the local district office. In many cases it is im
practical to have a stenographer present and the examining 
inspector makes notes which he afterwards dictates in nar
rative form. In the cases studied for the year ended June-
30, 1929, where there were preliminary examinations of tIl(' 
persons' ,involved, the proportion of stenographic reports to' 
narrative reports was about six to one. 

Even stenographic reports do not. by any means tell the 
whole. story. They are ,distinctly dissimilar to the reports 
of a court stenographer wh~l'e everything which occurs, is· 
transcribed. In form they may be and generally are com
plete; in Pl'3ctice they often represent merely such part o'f 
the hearing as the examiner wishes to have reported. 

I ~· 
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Sometimes the files in W Itshington themselves bear in
ternal evidence of the incompleteness of the reports. There 
is an abrupt break in the testimony of the alien or witnesses 
or other indication that a stenographer has been stopped. 
This applies, it may be said, to the records of the hearings 
upon the warrant of arrest, particularly where the alien is 
not represented by an attorney, as well as to the preliminary 
I:lxamination. In one such case the inspector in charge dic
tated a report that: 

The examining officer has caused about 75 per cent of irrelevant 
matter to be deleted from this record for the reason that the record
ing of such matter was not directly connected with this case. 

The suspicion of lacunre in stenographic transcription was 
verified by the attendance of the writer at various hearings 
in connection with deportation, particularly when the suspect 
was not represented. At these hearings, whether they were 
preliminary examinations or warrant hearings, the exam
ining inspector often told the stenographer not to take down 
a certain portion of the conversation between himself and 
the suspected alien. When the inspector was ready he told 
the stenographer to resume taking notes. The stenographers 
generally seemed used to the proceeding. In the case study 
made, for over one-third of the suspects who were given pre
liminary examinations which were stenographically reported, 
the examining inspector himself acted as stenographer. 

In the reports of the preliminf~ry hearings which are not 
stenographic but narrative· in form, the possibility of the 
selection of material to be narrated ;s obvious. 

In many cases, the omissions are merely of irrelevant or 
repetitious material. In others, as will be shown hereafter, 
they are far more serious. 

(0) INTERPRETER 

Many of the suspected aliens either do not understand (,1' 

speak our language 'or do so imperfectly; in such cases an 
interpreter may be used. In many of the immigration sta
tions, especially where there is a larg~ volume of this work, 
som.e of the immigrant inspectors themselves speak a num
ber of foreign languages so that an interpreter can be sup-
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plied without going outside thwoffice. This is often the case 
along the Mexican border or in a city where there .is a large 
foreign group of one nationality. The immigration service 
employs some interpreters who do nothing else. 

Occasionally, when a suspect is encountered who only 
speaks a language with which not even accomplished linguists 
can be expected to be familiar such as Arabic, or which no 
one in the office understands, an outside interpreter is em-

. ployed. Sometimes such interpreter is furnished by some 
local organization interested in aliens. 
. In approximately one-third of the preliminary examina
tions in the cases studied for the year ended June 30, 1929, 
the examining inspector himself acted as interpreter for the 
suspect. In a number of other cases the interpreter was 
another immigrant inspector from the same office. 

In over 10 per cent of the preliminary examinations sten
ographicallY,repol'ted the same immigrant inspector acted 
as interpreter, stenographer, and examiner. 

The suspect often speaks and understands a limited 
amount of English. In such cases it. is within the discretion 
of the particular inspector present as to whether or not .an 
interpreter should be called. Some of the cases studIed 
strongly indicate that the alien did not understand the pur
port of the questions which he was being asked. In others, 
although there has been no interpreter present at the pre
liminary examination, an interpreter is used in the subse
quent hearing on the warrant of arrest when the alien is 
there represented by an attorney. 

There is again no analogy between the position of an in
terpreter in these proceedings and the status of an inter
preter at a court trial. Even when the immigrant inspector 
is not fulfilling a dual function, the interpreter may act in 
an uninterpreterial capacity. He may, if he is an i!Umi
grant inspector, ask the witness a question of his own, or 
even volunteer some information which he thinks may shed 
some light on the questions 1;>eing asked. On the other hand, 
the writer was told, in one case where an outsi~e interpreter· 
had been used, the district had been forced to discontinue 
his services as it was found that he had been coaching aliens 

~ .• 
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in advance of the hearing as to how to answer questions so 
as to save them from deportation. 

(d) HOW STATEMENTS OBTAINED FROM SUSPECT 

(1) DETENTION OF SUSPECll' 

There is strong indication that at the time of the pre
liminary examination in a majority of cases the suspect is 
being forcibly detained. Most of the examinations are made 
in the district headquarters to which the suspect has been 
taken. Undoubtedly he goes under show of authority, be
lieving he must. At this stage no warrant of arrest has been 
issued, nor is the inspector proceeding under any subpama 
issued lmder authority of statute. 

The detention is generally of short duration. Either the 
suspect is released at the end of it or an application for war
rant of arrest, generally in telegraphic form, is made to 
Washington, and the warrant of arrest comes back by tele
graph. On some occasions, however; tl:<I suspect, if his first 
examination is not satisfactory, is detained for further ex
amination, often with the idea that the restraint of liberty 
will be a conducive factor to make him state what the inspec-
tor believes to be the truth. . 
If the suspect is released after he has first been interro

gated, before the preliminary examination, or after the 
preliminary examination has been made and before the war
rant of arrest a,rrives from Washington, he is apt to dis
appear before the warrant can be served. This is found to 
be the case in the jurisdictions where the courts interfere 
with the practice above referred to. In one such city, where 
a preliminary examination had been made of the alien and 
a warrant of arrest had been applied for,' when the immi
g~an.~ inspector went to serve the warrant he was met by the 
ahen s WIfe, who thanked him in all O'ood faith forhavinO' 

• b b 

gIven her husband anopportunii;y to leave the city. 
It is c~stomary, at least in some localities, to have photo

grap~s 0: the suspect taken after or before the preliminary 
exammatIOn. In other localities finger prints are taken. 
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This detention whether lawful or not, is regarde{l by the 
field force as esse~tial for the enforcement of the law. 

(2) ',ATl'lTUDE OF SUBPECT 

In most c~ses little difficulty seems to be experienced in 
inducing the suspect to answer the questions put to him. 
The suspects for the most part are not highly schooled. 
Sometimes they are illiterate. Certainly as .a ,;hole t~ey 
have no glimmer of perception of the leg~l obJectIOns WhICh 
an attorney, might raise on their behalf. In many cas.es they 
have the' conviction of righteousness and are anxIOUS to 
prove either their cittzenship or thei1: lawful presenc~ in 
this. country. At the other extreme they are conscIOUS 
of the fact that they are subject to deportation and seem' 
anxious to get. the matter over with. In most cases, whether 
they know they are subject to deportation or not, these sus
pects a.re confronted by a man obyiously i.nvested wi~h some 
kind of authority, often wearing the umfor~ of Ius offi~e 
and generally conducting' himself as one entI~led to obtam 
the information for which he asks. Many of the suspects 
come' from countries where authority speaks with even a 
stronger voice than it does in the, United States, ~nd where 
failure to answer inqui,ries from Government offiCIals would 
involve much more serious consequences. Along the south
ern border the writer was told by a Government official that 
Mexicans are anxious to give the answers :which they think 
are expected, whether true or not, and even if the /tnswers 
will result in deportation, so that sometimes they must be 
guarded against themselves. . 

In a very few c~ses the alien is too frightened to answer 
the questions put to him, or has been advised b~ some one 
that the way to escape deportation is to say n.othmg, or for 
other reasons maintains silence. These occaSIOns, however, -
are too insignificant in number to be consid~red. In alm~st 
every case the suspect ans~ers all the CIuestlOns put to hIm. 

(3) NOTICE TO SUSPECT OF HIS RIGHTS 

Less than half of the suspects in the. cases studied for the 
year ended June 30, 1929, where the report of the preliminary 

, -.-. -.--~--
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,examination '.was.stenographic, were advised at the beginning 
of ~he examlI~atlOn that anyt~Iing they said could be used 
a!5amst them ~n subsequent proceedings. While the propor
,tlOn of such warnings increased after the passage. of the act 
,of. March ~, 1929, which provided criminal penalties for 
ahe:ns entermg unlawfully, only approximately one-third of 
the suspects after the passage of the act were so warned. 
/' Many ,deportatio~ pro~eedings result in criminal prosecu
~lOn aga~nst the ahen, eIther under the act last mentioned 

,01' under the prohibition act, or'some other Federal statute: 
~n ~ost of the criminal cases the alie~ pleads guilty, and it 
IS eVIdent that the results of the preliminary examination in 
,the deportation case are in effect the basis for the criminal 
prosecution which follows. . 

In.the cases studied for the year Bnded June 30; 1929, ap
proxImately .60 per cent of the suspects who were O'iven 
preliminary hearings were not told at the beO'inninO' of the 
preliminary exami,:ation that any statements ~ade by them 
wer~ not then reqmred to be given by any law but were and 
sl:ould be voluntary on the,ir part-in other words, that they 
elld not have to talk if they did not want to. 

Where in these examinations the alien, is notified that he 
has certain right~, tJie notification is often in forms such ~s 
the following: 
.,As, a ,united Sta~es immigrant inspector it becomes my duty t'J 
mqmre mto your l'lght to be a~d remain in the United States and 
it is desired to give you an opportunity to make a statement ir: that 
regard'. You are advised that, should facts warrant, any such state
~ent as you may make may be used against you in further proceed
mgs; further, that if you are an' alien, the law places on you the 
burden of proving your right to be and remitin in the United States. 
Under these conditions are you willing to make a sworn statement? 

01'- . . 

You are advised that I am an immigrant inspector of the United 
States, and as such am authorized by law to administer oaths and to 
qu~stion tl1ere.un~ler any alien as to his right to enter, pass through, 
be In, or remam In the United States. I wish to question you relative 
to your right to be in and remain i~ the United ·States. The answers 
you may give to my questions should be given'volunt&rily will be 
under oath, and you are advised may be used 'against yo~ i~ any 
subsequent proceedings. Under these 'circumstances are you willing to 
:answer voluntarily and under oath such questions as I may ask? 

I . 
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As has been said, many of·the suspects al'epeing interro
gated by an interpreter. Many of the others sp;~~ and 
understand our language imperfectly. A great maJorIty of 
them are undoubtedly unfamiliar with our legal concepts. 
Under the circumstances t~lere seems to be r?om for doubt 
whether a recital of I:ights such as the foregomg makes any 
impression whatsoever. 

(e) SCOPE OF EXAMINATION 

In general, the questioIlSl asked at the preliminary exami
nations c'over a ,wide field. Questions are asked to ascer
tain whether or not the suspect is an alien, which, of course, 
is of the' essence of the Government's case. He is generally 
asked as to the time and manner of his entry, how long 
he has lived here, whethel: he has been out· of t~e .country 
since his first arrival. If he claims lawful admISSIOn, the 
necessary details are exacted so that verification can be made 
from the records of the department. 

If the alien adinits having been smuggled over the bor
der, an attempt is generally mad~ to. ascertain ~h~ persons 
who acted as smugglers so that the proper crlmmal pro
ceedings can be begun against them, if possible. In many 
cases a number of questions are asked for the purpose of 
bringing out that at the time of entry the al~en ~as lik~ly 
to become a public charge. The line of exammat~on va~Ies 
somewhat with the nature of the charges the foundatIOn 
of which is being laid. 

The examination often proceeds much further, ev~n 
where the answers already given by the alien clearly show . 
that he is subject to deportation and even though, under 
statute, the burden of proof rests upon the alien to s~ow 
that he entered the United States lawfully and the tIme, 
place, and manner of such entry. Many inspector~ fe~l. it 
their duty to endeavor to prove the thorough undc,sIrabIllty 
of the suspect as a resident~ . . 

The questioning often goes into a number of other llI~es . 
~uch as relations of the alien with persons of the OpposIte 
sex, his supposed bootlegging ~ctivities, and the like. De
tailed questions as to Slexual morality are often 'put. even 
where the previous answers indicated that. the alien IS de-
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portabie entirely on other grounds. For example

1 
after a 

protracted examination relating t'! the time of the alien's 
entry into this country, the following questions were put: . 

Q. What women have YOU lived with since coming to the United 
State!.i?-A. None, 

Q. Have any women given you any money since coming to the 
United States?-A, No,' 

An alien who admitted illegal entry in November, 1928, 
and who was illiterate at the time, was asked: , 

Q. Were you ever nffiicted with any venereal disease or with at
tacks?-A. No. 

Q. Have you ever lived in concubinage with any woman ?-A, No. 

An alien girl, in another case, after having been excluded, 
admitted having been brought over the Canadian border' 
by automobile without having a visa, without paying the 
head tax, and without being inspected by an immigrant 
ipspector. She was then questioned as follows: . 

Q. Isn't it a fact that you have ha~ illicit relations on numerous 
occasions in Canada with men before coming down here 'I (No 
answer,) 

Q. This isn't the first time, is it?-A .. Well, I don't see where that 
hns any difference. 

Q. Have you ever had relations with men for mOJieY?-A, No. 
Q. A~l the relations that you have had is with friends? You haven't 

an enemy in the world, hnv<J you?-A. I don't know whether I have 
or not, 

In many cases the questions shown on the record are re
stricted to building up a case for' deportation. In others, 
the questioning brings out that the suspect is a United 
States citizen, or, if he is an alien, that he is lawf1111y here, 
But in a large proportion of the cases examined and observed 
the nature and persistency of the questions can only be 
described as inquisitorial. In such cases the only limits or 
the scope of the examination are the limits of the examiner's 
cUr'iosity. 

(f) METHOD OF EXAMINATION-ON THE RECORD 

(1) GENERAL METHOD. 

It has been pointed out that these preliminary examina
tions, while infol'mlll in chal'llcter, in effect constitutj3 gen-
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e~al hearings in which the immigrant inspector goes over 
thoroughly such ground as he may think 'advisable. They 
do not consist merely of a statement volunteered by the sus
pect. The inspector asks many and d€.tailed questions on 
every phase of the investigation, and if the answers are not 
satisfactory to him he persists and endeavors to catch the 
suspect in some inconsistency 01' prevarication. The ques
tions are often leading in nature, strongly indicating the 
answers wislied. If the' answers are not satisfactory, the 
examining inspector often cross-examines the suspect with 
all the vigor of an unrestrained prosecuting attorney. 

This is not true, however, in all the cases. Often the 
reported questions are direct and colorless and th~ subject 
matter of the examination is confined to relevant material. 
In on:e important district the questions are almost always 
confined to nationality, time, place, and manner of entry. 

,In considering the method of examination, two factofs 
m1,lst be kept in mind. In the first place, the record may be 
and undoubtedly often is incomplete. In the second place, 
the records of these preliminary examinations on file in the 
Department of Labor almost invariably only include those 
instances where application is subsequently made for a war
rant of arrest. Where the preliminary examination did not 
bring sufficient results to make the examining inspector feel 
that there was ground for deportation, the record of the 
examination is not forwarded. 

These preliminary examinations are not confined to the 
suspect himself. Often other witnesses, either hostile or 
friendly to the suspect, are examined. In many cases docu
ments are filed with the report of the hearings, 01' are 
referred to but not, filed. 

(2) EVIDENCE OTHER THAN THE SUSPECT'S STATEMENT 

In general, the same methods are, employed in taking 
statements of witnesses other than the suspect as are applied 
to the supposed alien himself. 

For example, in one case the inspector was laying the basis 
for a warrant of arrest on the ground that the alien had been 
found managing a house of prostitution. An examination 

1 
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~as m;de of a girl who had been living at the suspect's 
ouse or a week. She was exam.ined in part as follows: 
Q. How long have You been practicing prostitution ?-A I h 't 

Pl'llcticcd prostitution. . aven 

~: . .I say, how long have you been practiCing prostitution ?-A I 
can" answer that question because I <lon't prostitute. . 
. Q. D.o .YOU mean to say now under outh that you have 'at no tim 

:~~c~f l~:~~~i~\I~~~!:~lmNer . Hlohtel Pl'llcticed prostitution, 0'1' a Slngl: 
, , • "'-. 0, ave not. 

b ~~m~times a long and detailed statement previously taken 
. y 1e lllspec~or from the witness is read to the suspect, who 
IS then exmnllled on the strength of 'such statement Th' 
stl1te~len~ often is not filed with the records~f t~: 
eXamllll1tIOn. 

In another prostitution case the witness was asked: 
Q. What was YOU arl'ested for? • I d n t k Q N -n.. 0 0 now. 

and' ShZ~' you know that I have taken a statement fl'om your wife 
IS't t as told me the tl'uth, and I want ~'OU to tell me the tl'uth' 

1 no a fact that you were broke and haa no work'! . 
Th " e orlgmal statement from the wife was not exhibited 

to the suspect or filed with the proceedings. 
In another case the inspector told the suspect: 
Q. You are adVised that I have just called 

phone and he stated that h k ' - ~- on the 
night that .' e new when you came to his house last 

~~~~: l~t J~~l~V~:~ Jt~~t ah:~~s~hl:~ ~~~ ~~~~~~~l:~li~i:~~~: i~ ~: 
house'th: ex.,:-- - knew you, and that when you left his 
N IS mOrlllng you told him that yoU were goin'" to A th 

. Mex., to live. What have you to say to that? " n ony, 

In . ot~el' ~ases where other witnesses are examined the 
questIOnlllg, lD so far as is sl'own by th d' fin t d" " • e recor ,1S con ed 
o lrect questIOns upon material facts. 

(3) LIllADING QUESTIONS 

. In a number of cases the examining inspector by the ues
/,l.ons he puts to the suspect indicates the answers he wfshes 
gIven. 

", The following is an example where the inspector was tr _ 

tl"~g tOfshow that the suspect was a contract laborer at t:e 
Ime 0 entry: 
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Q. When you left your hQme in Q~ebec it was your intention to 
make your final destination St. Johnsbury?-A. My intention was to 
go to Lincoln and work in 'the mills there. . 

Q. Then why did you say you intended to stay in Lincoln ?-A. Be
cause our chum ---- told us there was no work. 

Q. Is it not true yOU' intended to go through to St. Johnsbury?
.A.. I did not even know that was a (Jam being built there. 

Q. Is it not true that you knew· that the --'- --- Co. was 
building a dam or a series of dams at that point?-A. I don't know 
it was ----. I thought there was one being b,unt at Little
ton, N. H. 

Q. 'Did you come to the United States on October 4 in pursuance 
of any offer 'or promise of employment?-A. No. 

Q. Is is not true that you could go to work for the ---
Co.? 

In the preliminary examination from which the following 
quotation is made the alien had a~ready admitted that she 
had entered this' country without inspection, that she was 
. not in possession at the tiJIlEl of hel~ entry of an unexpired 
visa, and was, therefore, subject to deportation: 

Q. Mrs. --, I interrogateO your sister, ----, who stated 
to me that you and Mr. --were living together for the past three 
or ·four weeks. Is that statement true?-.A.. No; I have not been liv: 
ing with him. 

Q. Mr. --, who just left this office, also stated under oath 
that be lived .with you approximately three weeks; that is, occupied 
the same house you clid. Isn't that correct?-A. He has never lived 
with me at all. 

In the following case also the alien had admitted not only 
entering this country without inspect.ion, but being illiterate 
at the time of entry: 

Q. How long has it been since you have not been bootlegging?-:
A. About three years. 

Q. How long were you, in the business of handling contraband 
liquor?-A. I only sold· three loads. 

Q. Where did you buy this booze?-A. I bought it at McAllen. 
Q. Haven't you been accused of hijacking bootleggers or t.aking their 

liquor away from them ?-A. No; .never. 

(4) PREJUDICE OF EXAMINING INSPECTOR 

In some of the cases the record itself shows that the e~~~ 
amining inspector has made up 'l~is mind that the alief). 
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should be deported and is doing everYth~ng possible to 
accomplish that end. 

In a number of the cases the examining inspector inserts 
in the record comments of his own with respect to the hear
ing. In one case the inspector dictated into the record that 
the -refusal of the alien to answer some of the questions 
" showed very plainly that he was not telling the truth." 

In another case, the comment is that" the alien's answers 
seemed vn,gue." 
. In another case the inspector appended the following: 
It is not believed that he is telling the truth when he states that he 

has never used any other name and that he was never ejected from 
the United States. 

In another case the inspector stated that: 

This alien is evidently, from his actions and the manner in wbich 
be answered all questions, an accomplished prevaricator . 

In a few, but only in a few, of the cases examined there 
is clear indication that an inspector has gone to any length, 
even to the extent of distorting the evidence. 

In the following case there was no ~tenographic pre
liminary examination, but the inspector made a narrative 
report in connection with the family of the suspect. This 
family included the husband and wife and two children 
born in the United States, who were, therefore, United 
States citizens. .At a later stage of the proceedings the sus
pects employed an attorney. .At the hearing upon the 
warrant of arrest the report clearly shows an attempt on 
the part of the two immigrant inspectors who participated 
in it to cause the deportation of, the suspects with or with
out cause. The .board of review itself in reviewing the testi~ 
mony said: -

However, Inspector P -- made a very poor showing as a wit
ness, and while Inspector M -- by questioning Inspector P __ , 
gave a' somewhat better complexion to the latter's testimony, still 
there is not sufficient in the record to bear out the contention that 
A -- M -- has been out of the United States for any period 
Whatsoever, since October, 1922. 

This finding is a direct contradiction of the facts set forth 
in the preliminary report one of the inspectors made. 
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In his brief filed with the board of review, the attorney 
stated as follows: 

When I arrived at EIUs Island with Mr. M --, and the first 
time I met the Inspectors M --' and P --, MI'. M -
paid his respect to me by stating, "You can't get away with this 
thing, with me," and I asked him what was the trouble and he said 
" Why that Inspector A --. - doesn't know his business and he had 
no right to release this man M --." He asked me then that 
he wanted to examine the man himself, but I was trying to explain 
to him that we were through with the e:!l:amination. But his de
meanor was such that there was nothing else to do but to consent 
to whatever he wanted to do with the alien M --. 

The board of review recommended that the warrant as 
to the father be canceled, but that the mother and one son 
not born in this country should be deported. The attol'lley 
instituted habeas corpus proceedings and the, mother and 
son were released. 

This case, in so far as it illustrates the conduct of the im
migrant inspectors, is an extreme one. In one respect, how
ever it is not extreme but typical of a large group of cases , " 
which will be considered more fully III a later sectIOn, 
namely, those hi which persons not subject to deportation 
would have been deported had it not been for additional 
investigations made and requisite action taken by an 
attorney. 

(5) DURESS 

There is little indication in the 453 cases that any prelim
inary statements from the alien are obtained under actual 
physical duress. There may be a note of the inspector that 
the alien finally agreed to testify" after much perEUasion," 
but such notes are not general. 

In one case the following affidavit was taken from the 
alien: 

JUNEAU, ALASKA, Mm'ch :133, 19129. 

I, W-- H--, being first duly sworn, deppses and states that 
about a week before Ohristmas, in the year 1928, I took a boat ride. 
to ~rince Rupert, British Oolumbia', on a gas boat, and returned to 
Ketchikan, Alaska. 

(Signed) W--H--. 

Subscribed and sworn to before me this 23d day of March, 1929. 
(Signed) C--- S-.-.-, 

Unite& State8 Oonuni8sioner. 
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Q. Did you sign that affidavlt?-A. Yes. 
Q. Is this affidavit true 01' untrue?....;..A.. 'It is not true. I can tell 

you how it was that I signed it. I was picked up at the dock and 
coming u,p in the cal' Deputy S-- told me .vou know you have a 
suspenl'''1 sentence hanging over you and you were supposed to leave 
the division, if you say you were out of the division we are done 
with you. He then too~ me up to the office and the' wom~.Jl made 
out two papers and they told me to sign them, when I read them 
I said that I would not sign stuff that Wll.S not true, and I was put 
back in a room. Deputy S-- came and saiel if I would sign 
the paper they were through with me and they would drop the case 
against me, he said, "Hell, lots of people sign stuff like that," I 
went into the room and took the pen and signed it. It is not true 
that I took a trip to Prince Rupert. . 

The board of review, after further proceedings, canceled 
the wal'l'ant of arrest, stating that--

It appears that this alien was born in England, immigrated to 
Oanada in 1913, and, after service in the Oanadian Army, he entered 
the United States, as shown aboV.3, by telling the officer he was only 
going on a visit. He denies that he has ever been out of the United 
States since that time. It is claimed that the affidavit meiltioned in 
the record, upon which warrant was based, and which. showe'd the 
aUen's last entry to have been in 1928, was Signed by the alien under 
duress. After perusal of the record such a claim seems to be very 
logical. Therefore neither charge is sustained due to statute of 
limitations. 

It is significant in this case also that the alien in subse
quent proceedings was represented by an attorney. 

It is to be noted that the official who obtained the affidavit 
was probably not in the Immigration Service. It is believed 
that actual duress by anYOJle of the nature described in the 
foregoing case is very rare. In many of the cases the de
meanor of the examining inspector is courteous and often 
kin~ .. On t~e other hand, it seems clear, that in a ,great 
maJol'lty of ll1stances the alien believes that he is under 
compUlsion to answer the questions put to him and that the 
immigration officials not only do not negative but encouruae 
such belief. '" 

The following statement was contained in the regUlations 
of JUly 1, 1907, published in connection with the immiara-. '" tlOn laws by the then Department of Commerce and Labor: 
It is not permissible for officers to resort to any form of intimida

tion, by threats, violence, or otherwise, in order to extort from any 
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suspected alien or from any other persons the information to be em
bodied in the application for the warrant of arrest. 

This rule was in for~e, as shown by the printed regula
tions, for several years thereaIter, but was omitted from th 
edition of the rules published in 1911 and has not shce 
reappeared. 

(g) METHOD OF EXAMINATION-OFF .THE RECORD 

(l)ATl'ITUDE OF INSPEOTOR 

The comments which have been made and the excerpts 
above cited' are based entirely upon the records of the pre
liminary examinations. As has been indicated, it is evident 
that a great deal occurs at these preliminary examinations 
which is not reported and never reaches 'Vashington. Vari
ous immigrant inspectors interviewed frankly acknowledged 
this to be the fact, stating that in some cases what took place 
off the record consumed much more. time than what is re
ported and that "it would not do " to report everything to 
Washington. Some of the omh::sions, as has been stated, are 
immaterial; the nature of others can only be surmised from 
what appears on the records themselves and froIp. what the 
writer has personally seen at hearings which he has attended. 

The following instance which occurred in the presence of 
the writer is.pertinent: 

The writer accompanied the immigrant iI1spe~tor to a 
penal institution where an alien was serving a term' of 18 
months for assaulting another person with intent to kilL At 
the interview no stenographer was present. The immigrant 
inspector tQok notes which he said he would aIterwards dic
tate, and h<:::, himself, acted as interpreter. He afterwards 
told the writer what had taken place. According to the 
inspector's own translation of the questions he had put and 
the answers thereto, the alien had admitted he had come into' 
the country unlawfully, but had sworn that he had not left 
the United States since 1921. As this was' his first convic
tion for a crime, he would not be deportable if his story 
wel;e correct. The inspector then told· the alien that he had 
an affidavit from the man whom t:he alien had attacked to 
the effect that thO alien had said that he left this country 

l. 
\ 
1 
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and reentered a few years berol'e the examination, The in
spector told the writer that he had no such affida,vit, The 
alien denied making any such affidavit and adhered to his 
story, The inspector afterwards told the writer that he 
would endeavor to get an affidavit of the kind of which he 
had spoken either from the person to whom he had made 
reference or his wife, and that he did not care if it were true 
or false as he wanted to deport" the bum." 

(2) SEAROH OF SUBPEOTS 

There is strong indication that it is customary, at least in . 
some localities, for the person and efl;ects of the suspect to be 
searched by the immigrant inspector in connection with the 
preliminary examination. . 

There is little evidence of this in the typewritten reports 
contained in the files, although occasionally there may be a 
i'eference to papers or other articles found on the suspect's 
person. Indications that such searches are often made, how
ever, are substantiated by statements made to the writer by 
inspectors in different localities and by what the writer him
self has observed. 

Sometimes these searches are made before the preliminary 
examination is conducted in order to obtain the material for 
the examination. Sometimes they are made after the pre
liminary examination has failed to show what the inspector 
considers satisfactory results. At other times the person of 
the suspect is searched at the time of the examination. 

The following occurrence took place in the presence of the 
writer: 
. An alien was brought into the immigra,t;ion station for 

preliminary examination. No 'Warrant of arrest 01' other 
warrant had been issued. The eXiLlujning inspectol', told the 
writer, off the record, that he had gone through the pH-pOl'S 

and effects of the alien at his room and found some docn
ments which were very helpful. An interpreter was present 
who was also' an immigrant inspector, and the stenographer 
was an employee of the office. The alien answered all ques
tions put to him. He admitted that ·he had entered this 
country Tecently without having an unexpired visa and 
without being inspected, so that he was obviously deportable. 
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According to the alien's story, he had been brought over in 
a~ automobile through a designated port of entry, and the 
immigrant inspector had merely overlooked him, although if 
he had been inspectednhe would have been excluded. The 
alien's story, while clearly showing that he was deportable, 
did .not satisfy the examining inspector because it reflected 
upon the efficiency of the Immigration Service. The inspector 
told the stenographer to stop taking notes and instructed 
the interpreter to tell the alien that he (the examining in
spector) knew the alien was lying, that if he told the truth it 
would go "easy with him," but if he persisted in his lies 
" something, terrible" would be done to him. The alien 
persisted in his story. .At the conclusion of the examination 
tl>e examining inspector told the alien to stand up and in 
th 

., ' , 
e wrIter s presence, proceeded to search all his pockets. 

The inspector then told the writer that the alien would be 
detained at the ~tation and would be subjected to another 
examination to" make him tell the truth." 

At the time of this preliminary examination no search war
rant had been issued by any court or by any administrative 
body having authority to dn so. 

3 

OTHER REPORTS 

(a) RECORDS OF CONVWTIONS 

The rules provide that where deportation proceedings are 
predicated on convictions of crimes involving moral turpi
tude subsequent to entry, the application for a warrant 
should be accompanied by a, copy of the mittimus or a cer
tificate of the clerk of the court in which conviction occurred 
stating the offense and the sentence imposed. Such copie~ 
are generally rurni,lled with the application for the warrant 
of arrest, althourh in many cases they are not certified. 
Curiously enoug1

J I-he rule applicable to this class of cases 
goes on to say that if available a transcript, of a statement .. 
covering the preliminary examination .accorded the alien 
should be included) although there. is nothing said of pre
liminary exanrina tions in other classes of cases. 

, 

THE SYSTEM IN OPERATION 79 . 

(b) .A.LIElNS WHO HAVE BECOME PUBLIC CHARGES 

The rui.")S provide' that the application in public charge 
c?-ses must be accompanied by a certificate of the official in 
c!u'orge of the institution in which the alien is confined, or 
other responsible public. official if the alien is not confined, 
showing that the alien is being maintained at public expense, 
a.nd there should be submitted also, whenever readily avail~ 
able, evidence (such as certificates from attending physi
cians, etc.) tending to show that the alien has become a 
public charge. from causes not affirmatively shown to have 
arisen subsequent to entry. 

These cases differ in nature from 'other cases such as where 
the alien is deportable because he entered at a place other 

. than one designated by the department. In the public 
charge cases the alien has generally entered this country 
lawfully and the question as to whethl3r or not he has become 
a F'lblic charge from causes not shown to have arisen sub
sequent to entry is often a difficult one. 

The main reliance in these cases, unlike the others, is often 
put upon the certificate referred to in the rules rather than 
upon the preliminary examinatio.n of the suspect. This cer
tificate is generally on a form supplied by the department. 
Many of the most important questions on this form are often 
not answered; others a['e answered by merely stating a 
conclusion. 

There are a number of such forms in the 453 cases exam
ined for the year ended June 30, 1929. 

One of the questions on the form is-
State whether demand made upon alien or alien's relatives for 

payment of hospital expenses, and if so, result of said demand? 

Sometimes this question is not answered. Sometimes the 
answer is not pertinent, as "Maintained by ---' County," 
or " Patient is public charge here." 

In one case no demand was made upon the alien or relatives 
for hospital expenses. In the preliminary examination the 
alien complained that he had over $300, which he claimed 
had been taken from him, but he was,nevertheless, deported. 

.. 
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The reasons given by the person making the certifil:ate as to 
why the alien had be:come a public charge are generally stated 

, lb in the broadest POSSl Ie terms. 
There are a number 0'£ these cases where the alien pro

cured an attorney after such a certificate was furnished, and 
the attorney proved, sometimes by other medical testimony 
and sometimes by cross-examination, that the alien was not 
a public charge, or that the statement that he had become a 
pllblic charge for causes not arising subsequent to entry was 

. incorrect. 
The rule with respect to cases of public charges in former 

years required-
An accurate ~tatement· in plain terms of the mental or physical 

disability of the alien, covering any and all complications whl,cll 
his condition may present; also his present condition with reference 
to the degree of helplessness to which reduced; the probability of 
a cure, or the degree to which health and ability to become self
supporting may be restored; and in insanity cases, whether recurrent 
attacks might be expected if recovery from present onset were 

effected. 

4 

W ARRANTS OF ARREST 

The rule relating to applications for warrants of arrest 
provides that telegraphic application may be resorted to only 
in case of necessity or when ~ substantial interest of the Gov
ernment would be subserved thereby. The applications for 
warrants of arrest in the great majority of cas~s; however, 
are by telegraph. . 

These telegraphic applications give the name of the suspect, 
and a code word or words designating the particular statu
tory provision which it. is alleged the s~spect has vi?lated. 
The telegraphic application does not glve any partlCulars 
and in effect consists of a code equivalent for the statement 
that the named suspect has entered this country without in-
spection or the like." .' . 

The rule further provides that the usual wrItten apphca-
tion must be forwarded by mail and this is done in most 
eases. This written application usually consists, of the 
record of the preliminary examination. 
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There are two warrant officers in the department at 
Washington who pass upon applications for ,warrants of 
arrest. As the warrants of arrest received for the year ended 
June 30, 1929, exceeded 20,000, it can be seen that the volume 
of clerical work handled in Washington in this connection 
is tremendous. In fact, particul!1l'ly with telegraphic appli
cations, the granting of the warrant of arrest tends to become 
automatic, and the district officer can generally be assured 
when he sends the telegraphic application that he will shortly 
receive a telegraphic warrant in return . 

Because of the prevalence of telegraphic applications and 
telegraphic warrants the issuance of warrants of arrest 
through vVashington rather than through the district offices 
becomes in the main a form. There are, however, cases in 
which, when the written application is received in vVashing
ton, it is seen that the facts do not support the application, 
and either the warrant is refused or, if it has already been 
issued by telegraph, is canceled. 

A.3 has been stated, in many cases the suspect is detained 
by the lo~al office until the warrant of arrest requested has 
been received and can be served upon him. 

5 

HEARINGS ON WARRANTS OF ARREST 

(a) WHEJREl AND WHElN HElLD 

. The rules provide that-

Upon receipt of a telegraphic or formal warrant of arrest the alien 
shall be taken before the person or persons therein named or de
scribed and granted a hearing to enable him to show cause, if any 
there be, wIly he should not be deported. . 

These hearings are generally held in the district office 
unless the suspect is in prison or is confined in a hospital. 

The hearings under the warrant of arrest (often called 
warrant hearings) are held promptly' ,after the issuance of 
the warrant. In the 453 cases studied approximately three
fifths of the warrant hearings for the suspects involved were 
held in less than a week after the issuance of the warrant of 
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arrest, and approximately one-half of the remainder were 
held in less than ,three weeks. 

", 
(b) NATURE OF WARRANT HEARINGS 

This step in the procedure is in nature a show cause hear
ing. The suspect has, in most cases already been thoroughly 
examined in the preliminary examination; he is now given 
an opportunity to rebut what he has already said. 

The importance of the hearing from an administrative 
point of view is to obtain sufficient data for the procuring 
-of a passport'for the, alien from the country to which he is 
to be deported, as without this, in most cases, deportation is 
impossible. 

(c) METHOD OF REPORTING 

. These warrant hearings are almost invariably reported by 
a stenographer. For over one-third of the suspects in the 
cases studied the examining inspector was the stenographer. 
In the other cases the stenographer was generalLy an em
ployee of the department. As in the ?orts of the prelimi
nary examinations, in the hearings attended by the writer, 
the stenographer was sometimes stopped, and some of the 
questions and answers were not reported, particularly when 
no attorney was present. A large part of the material so 
omitted seems to consist of irrelevant data or endeavors to 
. make the suspect understand the questions, although the 
nature of the omissions may be more serious. 

(d) INTERPRETER 

As in the preliminary examination, it. is within the discre
tion of the examining'inspector to decide whether or not an 
interpreter shall be called. If an attorney is present, he 
may insist upon one, and, as has been noted, an interpreter 
is sometimes present at the warrant hearing when the suspect'. 
is represented by counsel, although there had been no inter
preter at tlie preliminary examination. 

For over one-fourth of the' suspects in the cases studied 
the examining inspector acted as interpreter in the warrant 
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hearing. In many of the other cases the interpreter 
another immigrant iJ;lspector in the same office. 

(e) INSPECTOR IN CHARGE 

83 

was 

For over one-half of the suspects in the cases studied the 
~nspector in charge of the war:rant hearing was the' same 
lllspector who had made the preliminary examination. 

As has been shown, the inspector in charae at the warrant 
hearing often also acts as stenographer or interpreter. For 
over 10 per cent of the suspects in the cases studied the 
inspector in charge of the warrant hearing acted in the three 
capacities-as examiner, interpreter, and stenographer. 

In some of the cases the same inspector, apprehended the 
suspect, took the preliminary examination presided at the 
war:ant hearing, .an~ acted as interpreter ~nd stenographer 
at eIther the prellmmary examination or the warrant hear-
ing, or both.. . 

(f) PRESENCE OF COUNSEL 

(1) WHEN ALLowRD 

The rules now in force provide that-

At the hearing under the warrant of arrest the alien shall be 
allowed to inspect the warrant of arrest and shall' be advised that he 
may be represented by counsel. The alien shall be required ,then 
and there to state whether he desires counselor waives the same, and 
his reply shall be entered on the record. If counsel be selectcd, he 
shall be permitted to be present during the conduct of the hearing 
and to offer evidence to meet any evidence presented or adduced by 
the Government. Objections of counsel shall be entered on the record 
but the reasons for such objections shall be presented in accOmpanYin~ 
brief. 

On this point the rules have from time to time be-en mate
rially changed. 

The regulations promUlgated as of July 1, 1907, gave the 
suspect the right to counsel as soon as arrested. The ninth 
edition of ~he same rules issued February, 1910, pr~vided 
that tho allen should be apprised that he might be repre
sented by counsel- , ', 

At such stage thereof (the warrant hearing) as the person before 
whom the hearing is held shall deem proper. 

. 

" 



84 ADMINISTRATION OF DE1;'ORTATION LA.wS 

The rules of May 1, 19~'7, provided that-
Preferably at the beginning of the hearing under the warrant of 

arrest 01' at any rate as soon as such hearing has procef:ded suffi-
t I ~ , 

ciently in the development of the facts to protect the Government s 
interests, the alien shall be allowed to inspect the warrant of arrest 
and. all the evidence on which it was issued, and shall be apprised 
that thereafter he may be represented by counsel. 

Just before the" red" raids in January, 1920, the rules 
then in force required that an alien should have the right to 
be represented by counsel at the beginning of the hearing. 
During the raid!> the rule was changed to read that counsel 

. should be allowed-
Preferably at the beginning of the hearing, 01', at any rate, as soou 

as such he'aring has proceeded sufficiently to protect the Government's 
interests. 

At the end of the 'month the rule was changed back to its 
original form with the provision for counsel at the beginning 
of the h~aring. . 

In a habeas corpus case it was held that this change of 
rule w'as made for the purpose of affec'Ling the cases of the 
aliens then under consideration and was in violation of the 
requirements of due process of law. (Oolyer v. Skeffington, 
265 Fed. 1'7.) . 

A memorandum from Mr. Louis F. Post, then Assistant 
S~cretary of Labor, in connection with'these hearings IS 
contained in the Oongressional Record of Monday; April 12, 
1920. , (Vol. 59, No. 105.) In this memorandum Mr. Post 

, said that he was adhering to the following principle: 

statements of the accused alien, whether oral 01' in writing, made 
while he is in custody .:!nd without opportunity fairly afforded him 
from the beginning to be represented by counsel, and without clellr 
wllrning that anything he says may be used against him, will be 
disregarded pursuant to the principle re Jackson ,(U. S. District 
Court for Montana, Bourquin, J.) and of Silver throne 'V. United states 
(Jan. 28, 1920), as having been unlawfully obtained. 

This new rule however, if the principle 'was set fortl,l in 
, I . 

the form of a: rule, does not seem to have remained ong In 

effe'ct. The rules of February 1, 1924, make substantially, 
the same provisions as the present ones. 

While the present rule, does not in terms' provide that the 
alien shall be advised at the beginning of the hearing that 
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he may be represented by counsel, in practice this is generally 
done. If the suspect states that he wishes to be represented, 
the hearing is adjourned for a few days so that an attorney 
can be procured. . 

In so far as can be learned, no objection is made to the sus
pect's obtaining counsel after the serving of the warrant of 
arrest and before the llearing under the warrant. The im
portant feature from the standpoint of the Government is 
that the alien shall not be allowed to have an attorney before 
his preliminary examination has been taken. 

(2) EX'l'ENT OF REPRESENTATION BY COUNSEL 

Even after the alien is apprised that he may have counsel, 
and even though he may wish to have an attorney, he gen
CI'ally can not do so because of the lack of funds. 

Approximately only one-sixth of the suspects in the 453 
cases studied were represented by attorneys. The situation 
in this respect varies throughout the country. In some sec
tions where the residents of foreign birth or descent are 
large in number and well organized, the inspectors state 
that there are attorneys present in the warrant hearings in 
20 pel' cent and sometimes morl' of the cases. In other 
localities, as along some parts of the Mexican border, attor
neys are not present in more than 1 or 2 per' cent of all cases. 
It is safe to say that in the great majority of cases through
out the country the alien is unrepresented. 

In many cases, the suspect, on being asked ~f he wishes 
to have counsel, replies that he does, but that he does not 
have any money. Sometimes he asks the inspector if coun
sel,wouid do him any good, and is told in reply either that 
he must make the decision for himself or that if the facts 
to which he has already sworn are tru~ an attorney would 
only be a waste of funds. In soine warrant hearings at. 
tended by the writer, the suspect, when asked as to the advisa
bility of procuring a lawyer, was definitely discouraged. 

In some sections of the count;t·y there are philanthropic 
organizations interested in aliens who supply attorneys 
in what they consider meritorious' cases and would be glad 
to do so in still more cases. These organizations, however, 

. know of ~nly a small proportion of the warrant hearings 

1 
1 
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which are being held. The suspects generally do not know 
of the existence of these bodies, and the cooperation between 
the immigration authorities and such organizations, while 
it has progressed in certain respects, has not proceeded to 
the point of giving an opportunity to· supply counsel to the 
suspects who may .wish to be represented. Many of these 
organizations would be glad to furnish counsel in such cases 
as they deem advisable, or, if they are not now able to do 
so, to. build up their o~ganizations to that end. 

The results which a reputable attorney may accomplish 
for suspects' in deportation cases in entirely legitimate ways 
will be considered in a later part of this report. In the same 
section will be considered the general character of the coun
sel who appear in the cases at the present time. 

, (g) WITNESSES 

Under the statutes and rules, an alien or his representative. 
has t~e right to request that a witness be subpoonaed. The' 
rules with respect to such subpoona provide as follows: 

The power to issue subpcenas should be exercised only when abso
lutely necessary .... 1£ an alien or his authorized representative re
quests that a witness be subpcenaed, ,he shall be required, as a 
condition precedent to the granting of the request, to state in writing 
what he expects to prove by such witness or the books, papers, and 
documents indicated by him and to show affirmatively that the pro
posed evidenc~ is relevant and material and that he has made dili
gent efforts without success to produce the same. The examination 
of the witness or of the books, papers and documents produced by 
him shall be limited to the purpose specified' in such written state
ment of the alien or his authorized representative. When a witness 
has been examined by the investigating officer and counsel has not 
had an opportunity to cross-examine such witness and it is apparent 
or is shown that such lvitness will not appear for cross-examinatio~ 
unless commanded to do so, a subpcena shall issue, 

As in the preliminary examination, the testimony of wit
nesses who are not subpoonaed is sometimes incorporated by 
re~erence or by affidavit. 

(M SCOPE OF HEARING 

As a generaliule, when a suspect is not represented, the 
warrant hearing is purely formal. The warrant of arrest, 
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stating the ~pecific ~rovisions of the .law which it is charged 
have be~n VIOlated, IS presented and explained to the suspect 
and he 1.£ ~sked whether he wishes cou~sel. The report of 
t~fJ .prelImmary examination is then p:resentedor read to 
h1m, and any comments which he may wish to make are made 
!I; part of the record. 

Here. the Government's case is generally brought to a 
concl~s~on, .although under the rules) i£ it appears to the 
exammmg 111spector that there is an additional reason for 
the de~ortation of the alien, the charge should be placed and 
the allen notified in order to give. him an opportunity of 
rebuttal. 

The inspector in charge is in reality a prosecutinO' official. 
His main ~nterest is in seeing that the. case of his offi~e, which 
often he lnmself ~as prepared, is ~ubstantiated. He does not, 
as a rule, regard It as a part of hIS duty to endeavor to brina' 
out any reasons which might b" advanced on behalf of th: 
suspect against deportation, eve 3., as is generally the case 
where the ignorance or stupidity of the suspect shows that 
he is incapable of realizing the importance of any defense 
he may have. On the other hand, there are cases where 
the inspector, from a sense of fairness, does just this. In 
?thers, from some intimation the suspect has given, the 
mspector sees that he should be allowed to remain in this 
country for a certain length of time in order to straio-hten 
out his affairs, and goes to some trouble in spreadin~ the 
details of the request on the record. . 
. As ~ part o.f almost every warrant hearing" except some

tImes 111 MeXIcan cases where generally no passport is re
quired, the examining inspector in accordance with the rules 
obtains full data a~ to the alien's p.lace of birth,_ religion, 
the names a~d locatIOns of churche~ and schools he may have 
attended, hIS last address, the names and addresses of his 
nearest relatives residing in the country of his birth and in 
any country in which he may have heen residinO' and any 
other information necessary for the obtaining of the data 
for the passport. 

I 

, . 
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(i) WARNINGS TO SUSPEOT 

In very few of the warrant hearings is the suspect warned 
that what he says can be used against him in subsequent 
criminal proceedings or that any statements he makes should 
be voluntary. The warrant hearing is taken to be the alien's 
opportunity to show why he should not be deported. In 
most of the warrant hearings no new facts are developed or 
statements given by the alien. 

The rules further provide that-
Before the .hearing is finally concluded the alien shall be warned 

that under the act of March 4, 1929, he will, if ordered deported, 
and thereafte.r enters or attempts to enter the United States, be gull ty 
of a felony and upon conviction be liable to impri:wnment of not 
more than two years, or a fine of not more than $1,000, or both such 
fine 'and implisonmept. This warning shall be entered upon the 
minutes of the hearing in. a separate paragr~Ph. 

This rule is generally observed. 

(j) METHOD OF OONDUOTING HEARING 

As has been said, in. the warrant hearing, the examinjng 
inspector generally feels that the Government's case Jas 
been made out by the preliminary examination. He may, 
however, wish to strengthen some point or develop a new 
one. In such cases the methods employed a~e generally the 
same as those in preliminary examinations, particularly if 
no attorney is present. 

In the following case the suspect denied the cor!.'~~.tne5s 
of the report of the preliminary examination. The char,t,;es in 
the warrant of arrest were that the alien had entered with
out a visa at a place other than a designated port of entry, 
and that at the time of entry he was likely to become a public 
charge. The examining inspector, after the alien had chal
lenged the correctness of the report of the prel~minary 
examination, asked: . 

Q. With whom do you live near Ysleta, Tex. ?-A. I live .alone. 
Q .. Have you ever lived with any woman out of wedlock in the" 

United States or Mexico?-A. No. 
Q. How often do you get drunk?-A. r never get drunk much, just 

once in a great while. 

r" 
j. 

L 
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In one case, the examining inspector notes that the 'alien 
finally agreed to testify at the warrant hearing" after much 
persuasion." At this hearing the alien was examined as to 
letters which had been contained in her purse. 

(10) REOOMMENDATION OF INSPEOTOR 

It'is customary for the examining inspector at the conclu
sion of the warrant hearing to dictate and sign a recom
mendation to the department at 1Vashington either that the 
warrant of deportation be issued, or that the warrant of 
arrest be canceled. 

In the cases studied where a w~rrant hearing was held, 
the inspectors l'econ1illended the deportation of approxi
mately 95 per cent of the suspects. 

6 

DET~NTION 

The rules provide that upon receipt of warrant of arrest
Pending determination of the Gase, in the discretion of the immi

gration officer in charge, he (the suspect) may be taken into custodY 
or allowed to remain in some place deemed by such officer secure and 
proper, except that in the absence of special instructions an alien 
confined in an institution shall not be removed therefrom until a 
warrant of deportation has been issued and is about to be served. 

In the cases studied for the fiscal year 1929, over half oHhe 
suspects involved were detained in,jails and about 10 per 
cent were kept in immigration stations. Arrangements 
for detention of suspects in the immigration station are 
generally possible only in th!;l larger cities ·where such quar
ters have been provided by the Government; in other cases 
the district office makes arrangement~ with the county or city 
jails to detain the suspect at some fixed charge, generally 
varying from 60 cents to $1 a day. 

The physical conditions of the q.etention quarters vary. 
When the United States Government provides such quarters 
they are generally clean and comfortable. Where local jails 
are used the nature of the accommodations sometimes gives 
rise to complaint, particularly when the suspected aliens are 
kept with prisoners convicted of major crimes. 
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The period of detention in deportation proceedings gen
erally varies from a few weeks to three or four months. 

Only approximately; 10 per cent of the suspects involved 
in the cases studied for the year 1929 were released on their 
own recognizance and only approximately 15 per cent were 
released on bail. Except in unusual ci.rcumstances the bail 
is generally fixed at $500. 

Of the aliens detained the great majority are kept at the 
Government's expense. Others, however, at the time t.he 
warrant of arrest is issued are already incarcerated in State 
or local institutions at the expense of the local authorities. 

7 

BOARD OF REVIEW 

- (a) STATUS 

This board, as has been said, is· a nonstatutory orgaD
izatio~, functioning within the Department of Labor and 
subject to the jurisdiction of the Secretary of Labor. Its 
official designation is the Secretary and Commissioner Gen
eral's board of review, but it is generally referred to as the 
board of review. 

To this board is sent a re~ord of each warrant hearing, 
together with a copy of the preliminary examination and 
any other papers or documents which the district may con
sider _ pertinent~ It is one of the functions of this board 
to consider this record and to make _its recommendation 
thereon to the Secretary of Labor, together with its findings 
of fact on the record. 

The work of the board of review is not confined to war
rant proceedings. It hears appeals from the local special 
boards of inquiry in- cases of admission or exclusion of im
migrants; cases of fines upon steamship companies and 
carriers come before it; it considers applications for per
mits and for registration lmder the act of March 2, 1929. 
It is to be noted that while its review of admission' or exclu: 
sion cases is appellate in nature, its 'work in warrant pro
ceedings is in effect the original fiilding of the department. 
The statutes provide that the warrant of deportation is to be 
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issued by the Secretary of Labor and. the work of ~he board 
. in this' connectio~ is the basis for the acts of the Secretary. 

(b) ORGANIZATION 

The organization of the board will be considered only in 
so :far, as· it relates to depo~'tation' cases. All of these cases 

. are sent to the office of the chairman. He or the assistant 
.. ch~irman classifies them aceording to type, Chinese expul-' 
sion cases, for example, being treated as a distinct category. 
Each case is then assigned to a member, of the board of 
review who examines the record and. prepares a memoran
dum, which he submits to the chairman for his approval or 
disapproval. In the ordinary routine the chairman hJ1s not 
the time to examine the great majority of these cases in 
detail. Most of the memoranda of the par,ticular members 
of the board who have been over the file will be approved 
and then sent on to an assistant to. the' S~cretary of Labor 
for his approval. The board occasionally will send back a 
case to the district office for an additional hearing or for 
the obtaining of more information either on behalf of the 
Government or on behalf of the suspect. . 

The members of the board of review have their offices in 
adjoining rooms, tw0. or three members being located in each 
room. If the member of the board to whom a particular 
case i,s sent feels in doubt about it, he may di.scllss it infor
mally with one or two other members, and, if there is dis
agre~ment, there may be a conference of the full board, 
which, however, rarely occurs. It the case involves a ques
tion of policy, it is generally takeIi up with an Assistant 
Secretary of Lahor to determine the policy which he wishes 
enforced befor-a the board. makes its own decision. 

Occasionally the board is consulted, by district inspectors 
in warrant ·cases to ascertain whether the board will recom
mend deportation on certain evidence. 

The findings and rMommendatio'tis of the board of review 
are 'not published nor are they public records. The entire 
file, however, is open to the alien and to his counsel, although 
not to the general public. 

In a smallminol'ity of.the warrant cases an oral hearing 
before the boa.rd is requested and is almost always granted. 
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In these, pru;!~! ,leatings three members of the board sit in a 
room which i(marked ".court room" and )Vhich is arrang'e~ 
after the fashion of ~ a. court room with a bench, b!3hind 
which the members of the board sit. , The hearings are from 
10.30 to 12 o!clock in the morning and from 2 .to 3 each day 
wh~n necessary and may be extended when occasion requires. 
Cases are not i'ormally assign!ldbut are set down :for hearing·. 
at the convenience of those who wish to be present. 

:These hearings are not public. The board regards them 
as a sl,lbstitp.te for a hearing bY,the Secretary of Labor him
self. In practice, however, the board does not generally 
object to persons attendihg the hearings, although at its 
discretion the door to the ~( court room" may be locked. 

These hearings are 'highly' informal. In many cases 
. neither the Government nor the suspect is represented by 

counsel; even w~len the alien is so represented no one ap];?ears 
'on behalf of the' Government. The board. feels that it is 'act- . 
ing in the dual capacity of representing the Government in . 
the enforcement of the law while deciding the question's of 
law and fact brought before it. 

(0) VOLUME OF WORK 

The figures of the Department of Labor as to the volume 
of work of the board of review for the last three fiscal' years, 
each of which ended June 30, are as follows: 

192<: 19211 1930 

------~------------I---------

Number of appeal ClI8es reviewed_____________________________ 4,844 4,972 4,343 
Number of warmnt cases reviewed____________________________ 12, 512 14,235 -18,258 
Number of clI8es reconslderod_________________________________ 19{ 469 21,284 14,436 
Number of line cuses__________________________________________ 580 2,130 4,22() 
Number of permIt cuse8_______________________________________ 11,343 18,524 14,543 
Number of oral hearIngs______________________________________ 1,844 1,798 2,174 Number of registratIon CIlSes, aot Mar. 2, 1929 ______________________________ .______ 9,337 

I FIgures represent last 6 months of lIscal ~'enr, 1928; ligures qat av~!luble for lIrst 6 months. 

Omitting the number of ca~es reconsidered and the num~ 
bel' of bral hearings, each of which includes duplications of 
other proceedings before the board, the number of cases con
sidered by the b9lird_ for the year ,ended June 30, 1929, is 
39,861 and for the year ende~ June 30, 1930, is 50,701. 

, " 
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. At the beginning of the fiscal year 1931 the board consisted 
of the chairman and six members, with three vacancies to 
be filled. ' 

(d) TIME 011' CONSIDERA.TION OF WARRANT CA.SES 

The board of review considers deportation cases' quickly 
,f.J,ftel' the warrant hearing. In the case study made, the board 
made :r.:.ecommendations as to approximately )ne-half of the 
suspects involved within three wel~ks from the uate of the 
warrant of arrest, ahd as to approximately three-fifths of 
the suspects w.itl!in one month. 

(0) NATURE OF PROCESSES 

The board in its general work combines !!-dministrative 
and judicial functions. In much of its work it is acting 
purely as an adm.inistrative body, as when it imposes fines, 
extends permits for temporary stays in this country, or acts 
upon !l:pplications for registration under the act of March 2, 
1929. 

In deciding whether or not a suspected alien should be 
.deported, however, its decisions, irrespective of what they 
may be called, partake largely of the nature' of the process 
'co,mm.only called judicial. It decides facts, passes upon the 
proper construction of the law, and makes recommendations 

, ·which in effect are findings and which adjudicate most im
pOl·tant personal rights of liberty. 

The facts found by the board in deportation cases may be, 
:and often are, simple of ascertainment. Did an alien enter 
this country without paying the head tax ~ Did he have an 
unexpired visa and was he inspected by an immigrant in
spector ~ At the time he entered was the ~lien illiterate ~ 

On the other hand the finding may be a mixed question of 
ia,ct and law. At the time the alien entered was he likely to 
become a public charge ~ If he entered legally did he con
.ceal a material fact ~ After a legal entry did he become a 
public charge; and if so, was it for causes not affirmatively 
shown to have arisen subsequent to landing ~ At the time 
he entered did the alien bring another person with him for 
immoral purposes ~ Did the offense for which he has been 

50308-31-7 
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convicted involve moral turpitude ~ Does the alien believe 
in the overthrow of government by force or violence ~ Is he 
a mell1ber of an organization which has in its possession uny 
printed matt~r advocating unlawful destructi?n of pl'ope~ty~ 
C~ses of the last-mentioned categories involve questions 
which often duly constituted courts of the highest judicial 
caliber find it difficult to answer. 

In making its finding the board is under the dual and 
often conflicting' necessities of acting as an agency of an 
executive body charged with the enforcement of ~~e l.a~s 
and at the same time ox acting in It judicial or quasI-JudICIal 
capacity. This conflict of functions is apparent in a review 
of its processes. . 

There are many indications in the files t~at the board, even 
thouO'h it is the creature of and .subordlllate to the Secre
tary ~f Labor, feels it.s quasi-judicial responsibility. In par~ 
ticular the summaries of the cllses given by the board are 
clear ~uccinct and O'enerally fail'. This fairness is often 

, I:> fl' t' "d d . continued in the weighing of con IC lllg eVI ence an m 
many cases a judicial tendency is apparent. On the other 
hand, in many of the cases the~'e is also apparen~ th,e check
inO' of this embryonic development by the realIzatIOn that 
th: board is an agency of fin executive branch o~. the Gov
ernment and that the duty of the department and ItS agency 

, is to eni'orce the laws to the fullest possible extent. . ' 

(f) LtMITATIONS OF THE BOARD 

(1) INcoMPLETJ!lNESS OF RECORDS 

The board acts upon a typewritten recorcl whose c'ompila
tion as has been ehown 'is within the discreti.on of the local , ' . , . 
immiarant inspector and which mr.y contam Improper omIs-
sions~ This record, moreover, may consist of statements. 
taken through interpreters or without. interprete~'s .from per-· 
sons whose knowledge of tpe English language 1S Imperf~ct. 
In practically no case does the. board come f~ce to. face-WIth 
the suspect 01: have a chance Itself to examllle ~11H?- .and to· 
form its own judgment of his character and relIabIlIty. It. 
must act upon the record before it. 

.. 
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(2) A.uSI!lNOI!l OF CmrNSI!lL 

In relatively few instances, no matter how difficult the 
case may be, does the board have the benefit of the oral 
argument or written briefs of attorneys. Upon doubtful 
points of the application or construction of the law it may, 
and often does, consult with an Assistant Secretary of Labor, 
who may in turn receive a legal opinion from the solicitor 
'of the department, but there are no si,milar facilities for the 
lldequate presentation of the case of the suspect. Moreover, 
the fact that the suspect has not bf';;'1 represented in tho 
earlier proceedings may, through no fault of the depart
ment, have resulted in the failure to develop vital facts whose 
importance the suspect does not comprehend and which he 
is not able to establish unaided. 

(3) IJAOK OF REPORTS 

Despite the quasi-judicial nature of its work in deportation 
cases, the findings and recommendations of the board are 
not printed or published, s.o that, unlike judges or other 
quasi-judicial administrative tribunals, it has no body of 
precedents upon which to rely and upon whitlh to build 11 

consistent structure of administrative law. 

(4) LACK OF DISOREl'ION 

With the few nominal exceptions set forth in the summary 
of the statutes, the Secretary of Labor has no discretion in 
the issuing' of warrants of deportation. Once the legal 
machinery with respect to any alien has begun to move, his 
deportation, if he has violated the law~ becomes almost auto
matic, no matter what may be the extenuating circumstances 
and no matter what unnecessary hardship and suffering may 
result to him and possibly to his American family. 

It is trlle that the local offices, before an application for an 
arrest has been made, may and sometimes do give the alien 
the privilege of voluntary departure, particularly along the 
border. It is also true that, even where this has not been 
done, the board of review in occasional instances does itself 
grant this privilege withQut the issuance of a warrant of 

1 
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deportation. In a few cases the board, instead of deporting 
the alien, may grant him the privilege of registmtion under 
the acr, of March 2, 1929. 

But all these cas~s are implied exceptions. to an express 
~tHtute. Despite the gravity of the deportation process, the 
board has no power at all analogous to the powers of pardon 
or probation. 

«(j) POLI'l'lOAL PRESSURE ' 

Partly because the board is only an administrative agency 
and not an independent b:ibunal, and partly because of the 
inelasticity of the law, representations by a CongressmaIl 
or Senator are often made to the board on behalf of the 
suspect. Under the present system there is nothing im
proper about this. An alien mny be represented by a Con
gressman or Senator as well as by'an attorney or II philan
thropic organization. Indeed, it can well be contended that 
it is the duty of the politicn.l i'epresentatives of the suspect 
to endeavor to prevent substahtial injustice or unnecessary 
hardship throbgh the operation of a rigid law, It is true, 
however, that even though this pl'essure may be and often 
is courteously resisted by the board, it does not tend to make 
ensier the exercise of the board's difficult functions, 

(0) CONFLIOT OF FUN()TIONS 

The board is hampered by the dual and conflicting func
tions to which refereIice has been made. 

(u) AGREEMENT OF BOARD Wl'.rH DISTRICT 
RECOMMENDATIONS 

In the great majority of cases the recommendation made 
by the inspector ~vho condu~ts the warrant hearing in the 
local district is followed by the board of review. In the files 
studied for the fiscal year 1929, the board of review followed 
the recommendation of the district as to the disposition of 
approximately 90 pr,r cent of the suspects whose Cases v{ere 
passed upon by both. the district and the board. As the dis
tricts recommended the deportatiori. of about 95 per cent of 
the suspects whose cases were considered, the predominant 
importance of the local inspectors is apparent. 
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(1) IN GENERAL 
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In so far as the findinO's of the board are quasi-judicial 
b 't 'ih nature, they vary-at least upon the r~cords before 1 -

from the adjudication of comparati~ely slmple facts to ~he 
determination of most difficult questIOlls of the constructIOn 
and Itpplication of the laws. By f3,1' the larger part of its 
~leportation proceedings-again on the records as they come 
before the board-involve relatively easy cases. Even these 
cases, however, may involve other and importft!l;t considera. 
tions. For example, an alien may be deportl1bh5 because he 
has made a technical illegal entry, although he has pre
viously resided in this country for a long period and has an 
American family. '1'here is, moreover, a considerable pro
portion of cases in which the determination as to whether 
or not a wn,rl'ant of deportation should issue under the law 
is much more difficult. 

In the summary of the statutes giwn in the first part of 
this report, a distinction was made b~twee,n aliens who a~'e 
deportable because of the Ipanner of theIr entry or theIr 
condition at entry, and alielJs who have entered legally ~nd 
are deportable because of subsequent acts, Before the board 
of review, however, the cases, in so 1n,r as difficulty of de
termination is concerned, may be separated into two other 
cateO'ories-first those cases in which, a pure question of 
fact""is to be determined, such as whether an alien entered 
without a visa or whether he has overstayed the period for 
which he was admitted; and, second, those cases in which the 
question to be determined is that of the alien's condition or 
belief such as whether at the time he entered he was likely 
to be~ome a public charge, or whether a-fter entry he ~as 
become a public charge or has committed a crime involvlllg 
moral turpitude, or is an anarchist. 

It may be said, as a general summary o~ th~ work of the 
board, that in the first class of cases, constitutlllg the larger
group, the findings of the board as a whole seen: c?rrect 
on the records before it. Even though such findmgs are 
required under the law, ho~vever, they may, and 0B:en do, 
as will hereafter be shown, mvolve unnecessary sufferlllg. 
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In the second group of cases the correctness or the findings 
is much less apparent, It is in the second group that the 
limitations above q.iscussed, for which the board is not re
sponsible, but which nevertheless are imposed upon it, show 
most clearly. Certain examples from the second group of 

. cases will be given, all taken from the 453 files abstracted 
for the year 1929. 

(2) PUDJ:.ro OHAnom OASES 

In a number of the cases i:itudied involving the contention 
that the' aliens had become public charges within five years 
after entry from crmses not affirmatively shown to have 
arisen ~mbsequent to entry, the correctness o:f the finding of 
the bOl&l'd of review on the evidence before it seems doubtful. 
The following examples are pertinent: 

In one ca~e, the alien had lawfully entered the country 
over four years before he was arrested. An officer of the 
State sanatorium had certified that the alien had become a 
public charge, having contracted tuberculosis, and that a 
complete cure was not possible. In a later report, however, 
the same official stated that the alien had left the institution 
in an excellent condition. In the warrant hearing the alien, 
when asked if he had any reason to offer why' he should not 
leave the State sanatorium, answereq, ~ 

A. Yes. If I am being cleported because I became a public charge 
here, I would like to pay buck to the State all that they. spent on me. 
I am working now and I will be able to pay it back Uttle by little. 
Just shuw me a way that I can pay it buck, week by week, or month 
by month, and I will pay it all back. I don't want to go back to 
Oyprus. It will be like suicide for me to go back there. 

The alien further testified that he had never been sick 
before coming to this country and had not been taken sick 
here until two years D,fter he had entered. He was deported. 

In another case the alien had been legally admitted to this 
country in September, 1923. He testified that he had been 
aftlicted with tuberculosis lor the first time in 1928 and.that 
no other member of his family had been affected. The cer
tificate from the city division o,f tubf::rculosis, issued in June,. 
1928, stated that: 
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This patient hus been in the United stlltes for considcrably less 
than five yenrs, The development of a process so extensive and the 
evolutlon of tubercuioSis multes it positive thnt the diseuse was 
existent at the time of entrance. 

'rhe alien was deported. 
On the other hand, there are cases of this type in which the 

board is more tolerant. In one such case the alien had law
fully been admitted in 1923 and had become a public charge 
in the State sanatorium. Thill medical report stated that 
the disease, tuberculosis, dated back to 1925. There was 
no evidence or nn earlier disease. 'fhe alien in the warrant 
hearing stated that he hp.d been steadily employed until 1925 
and that he had been examined and passed ror life insurance 
while in this country, and that his policy was ~till in force. 
The examining inspector recommended depol'ta,tion, but the 
district director stated that there was a reasonable doubt as 
to whether the causes of disg,bility existed prior to entry. 
The board of review recommended that the warrant of llrrest 
be canceled. 

In a considerable group of cases the contention that the 
alien was likely to become a public charge at entry and that 
therefore his entry was illegal is used as a catch-all when 
there is a wish to deport the alien and no other possible 
ground. In one case, for example, the alien, a boy, had 
legally entered this country from Mexico in 1927, paying 
his head tax. At the time of the u.pplication ror a warrant 
of arrest in April, 1929, he was a ward of the juvenile court 
and was serving a sentence in an industrial school in Cali
fornia until he reached the age or 21. Under the Cl1lirornia 
laws no order adjudging a minor a ward of a juvenile court 
can be deemed a conviction o:f crime, so that the Gpvernment 
'could not claim the 'boy had committed· a crime involving 
moral turpitude within five years of entry. He was deported 
on the ground that his subsequent conduct showed that at the 
time he entered he was likely to become a public charge. 

(3) OASES INVOLVING MORALIl'Y 

(i) IMlIWRA)'. I.'URl'OSE 

If an alien is found to have entered this country for an 
immoral purpose, he is deportable. In these cases the board 
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has to determine what the immoral purpose is. Its decisions 
on this point are often questionable. 

In the followiI)g e~amples the alien was generally de
portable on otlulr grounds, but there is an express finding in 
each case 'that one of. the grounds for deportation is entry 
'for an immQl'ai purpose. 

In one of these cases the alien was a Mexican woman, and 
at the time of her last entry had three children, two of 
whom had been born in this country. The board found she 
entered for an immoral purpose because she was not mar
ried to the father of her chile hen. 

In another case the alien, a woman, had entered the COlln- . 
try illegally three years before her apprehension. She had 
been living with the father ot her children for seven years 
and testified that she had had rio sexual relations with any 
other man. She had two children by the man with whom 
she had mitered and both children'. were born in Texas. 
The alien was deported. 

. It should be explained that many Mexicans live together 
without being legally mar.ried, sometimes through ignorance 
und sometimes because the expense of marriage in Mexico 
is too heavy. A lal'ge part of the Mexican entries are into 
Texas, where common-law marl'iages are recognized. 

(ii) ASSISTING A PROSTI1'UTE 

In another case the question of morality upon which the 
board had to pass was somewhat different.. The alien, a sea
man, had deserted his ship in 1919 and hlld evidently been 
living in this country ever since, so that he WIlS not deport
able on the ground of illcgal entry 01' because he had stayed 
here longer than permitted. The charge brought against 
him was that he had been assisting a prostitute. In the 
preliminary examination the alien testified that he was 
living with a woman not his wife. The following colloquy 
then took place: 

Q. Did you know whether she evel' practiced prostitution ?-A. Yes, 
I'll tell you thc whole story. About three years !.lgo I lUet JuUn at 
one of these "houses of Ilr()stltut~on," and used to try to get her to 
give up that Ufe. I have helped her out in. lots of ways, both duting 
the time she hustled, and after she started living with me a year 
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ago,' I have SUllnorted her and kept het·. She has not 11UsUed since 
that time.' . 

In the warrant hnaring the alien denied that the woman 
had practiced pro,':ititution since he had been living with 
her and. testified that he regarded her as his wife and in. 
tended to Illarry her legally and beoome an American citizen. 
This case also occurred in rrexlls, where, as has been said, 
common law marriage is recognized. The alien was ordered 
deported. 

(lli) MOMI, TUUl'l'ruOI!l 

The holdings of the board of review as to what crimes 
involve moral turpitude ate by no means uniformly con
vincing. In one such case lewd and Inscivious cohltbitatioll 
was helcl [1. crime involving 1110ral turpitude.' In another 
case it was held that confession of the alien that he had been 
having immoral relations for three years with a Mexican 
WOIllan was an admission of a crime involving moral turpi
tude prior to entry . 

It is sometimes claimed that a misleading statement to an 
immigrant inspector at the' time of entry is. the admission 
of a crime involving moral turpitude, because it amounts 
to perjury. In the following case the board of review dealt 
properly with such a contention. 

~'he record discloses thn t this nliell a t the time of his admission 
swore that he was single when in faet, as he later admitted, he was 
married. His wife resides in Oa1)I1(la. It is not shown that allen 
would have been excludable had 'he told the truth eoncerning his 
lllllrt'lage. The false and misleading statements on which deportntion 
proceedings nre based, are, therefore, not on II material point. The 
charges that he entered without inspection nnd that he admits tho 
commission of a crime involving moral tur.pitude, to wit: pet'jury, nre 
not sustained. 

(L) USE OIl' DISORETION 

It has been pointed out that the discretion which can be 
exercised by the board of review is very limited, even in the 
most meritorious cases. There are some cases, however, 
where the board of review. has by various means dealt with 
the alien as it thought advisable on general principies of 
policy despite the law. 
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(1) STRE'rOIUNG O~' l!',AC'rs 

In 01.1e case the alien had entered this co\.!ntry on October 
12, 1923, for a Mmporlll'Y stay and had resided here ever 
since. He WIlS a chemist Ilnd had been vice president Ilnd 
generlll maullget· of a company. He was married and a 
child was born in this countl·Y. He had obtained his first 
naturalization papers, had invested $20,000 in a business 
hel'e, and had $6,000 in savings. A warrunt of arrest was 
issued on October 6, 1928. The report of the warrant hear
ing showed that 'the alien had been taken into custody on 
the warrant of arrest on October 9, 1928. Despite these 
dlltes the bOllrd of l'eview recommended that the wllrrant 
of a1.'rest be canceled on the ground the alien had not been 
taken into custody until ufter'five yellrs from his entry. The 
district director, apparently chagrined, subsequently pointed 
out the errol' the board of review had made and that the alien 
had actulllly been arrested within the, 5-year pedod, but the 
bourd refused to reopen the case, evidently feeling that the 
alien WIlS a desirable enough resident to Wllrrant a slight 
stl'etchiI)g of the facts. 

In other cases the fllcts are construed in u. way which will 
render the alien c1.eportable, even though the finding is 
against the weight of the evidence. 

(2) YOCUNTMlr DEl'AWrUm; 

In exceptional cllses the board of review occnsionu.lly 
allows voluntary depo,rture without the issuance of a warrant 
of deportation, so that the alien Can reenter properly, A 
typical recommendation in such It case is as follows: 

AlthOUgh uliens ure deportable in view of exceptionul circumstances 
an order of deportation w1ll not be entered at this time, but aliens 
should be advised that they muy depart from the United States volun
tarily to any country of their chOice 011 or before September 1, next, 
OIl consent of surety us to mun, und thut unless they do so depurt 
un order of deportntion will ,be entered und deportntion effected, in 
which event they will 1I0t be permitted to reenter the united Stutes. 

In this case the alien wus represented by an attorney. 
In another case the olien,- a Mexican, hac1 been legally 

admitted but had gone back to Mexico for a· few hours and 
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had reentered ill~gnlly. 'fhe following is an excerpt from 
the preliminary examination: 

Q. Did you not know thnt your identificntlon cur(1 wns not gooc1 
f\)1' entry nt n plnce not designated as a pOl·t of entry for illiens?-A. 
:.~o i I did not know it i I thOught 11; wns all right. 

Q. If you wnnted to get u lIt'lnk, why did you not go to .Tunrez 
nnd cross legally instend of crossing illegally at u place not a port of 
enh·y?-.A. I did go to Junrez nnd got to drinking too mUCh, then 
drove down the valley and went to the other plnce. I stlppose the 
l'casons I did that Willi because I wns drulll,. 

Q. Are you u Illlbituul drUllkat'd ?-A. No, Inst night wns my birth
day, nnd I wns dl'1nldng n little. I don't drinl. all the time. 

In this case, before the file had gone to tht> board of review) 
the Assistant Commissioner General wrote to the district 
that unless the alien WIlS undesiruble he should be given an 
opportunity to depart voluntarily without prejudice to his 
l'eadmission. 

In another case the alien had been smuggled into this 
country but was allowed the privilege of voluntary departure 
becQuse he had appeared IlS It Govel'l1ment witness agahlst 
his smuggler. 

In the cuses studied for the year 1929 the tendency o~ 
the botttcl or review to allow VQlu,utary departures shows an 
increase. The privilege is granted sporadically, however, 
and there are a number of cuses where the alien is formallv 
deported although the considerations in his fuvor seem to b~ 
as strong or stronger than those cases where voluntary de
parture is allowed. 

It must be remembered also tl~at while voluntary clepar~ 
tUre may be fairly easy along the border, most European 
aliens have not the means to pay their passage to a foreign 
country and back. Moreover, in a number of cases, even 
where voluntary departure is allowed, the alien may en~ 
counter serious difficulty in obtaining a visa for readmission 
because of the operation of the quota law 01' because of the 
strict interpretation by consular offices of the law that {tliens 
likely to become public charges al'e to be excluded. 

As a whole, it can be said from the cnses studied that while 
the board of l'evio\V occasionally recognizes the unwisdom 
of fOl'mal deportation, in n, great many cases where 11llneCeS-
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sary hardship is entailed by deportation, the,board of review' 
does not or can not prevent it. 

, 
(3) STAYS OF Dl!'.'PORT,,\TION 

The board of review, even though the alien is to 'he finally 
deported, has some discretion in. granting a temporary stay. 
This discretion, like\ that of voluntary departure, is variably 
exercised. 

T!le request is sometimes denied· without apparently any 
good reason. In one such case the alien requested a stay in 
order to collect money due him in this country. The board 
of review denied the request on the ground that at the time 
of· the warrant hearing the alien had not testified to this 
effect. In another similar case the alien's attorney made the 
following statement in the warrant hearing: . 

, I am satisfied from the foregoing testimony that the alien is sub
ject to deportation but I would respectfully ask that his departure 
be deferred for three or foul' montlls to enable llim to collect the 
moneys 'owlng to him which matter has been pIa cell in my hands. 

The board of review, however, refused the request. 

(j) OOOPERATION WITH OTHER AGENCIES 

In some of the deportation cases considered by the board 
of review the suspect is represented by a philanthropic or
ganization, rather than by an attorney. While these cases 
are few in number, they show a much more favorable result 
for the suspects than the cases where no such organization 
appears. In some of these cases a close cooperation is evi~ 
dent between the department and the organization. 

For example, in one case l1U .entire famiJy of. aliens was 
reported . to the immigration authorities by a charitable 
organization as having become public charges. The family 
had been dependent upon this organization for the past three· 
years and at the time wished to be sent back to England. 
When deportation proceedings' we~e once begun, however, 
the family evidently 'changed its mind and relatives and 
friends volunteered to help support. them. The organization. 
thereupon requested that deportation be avoided and the\ 
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request was followed out as to most of the family. '.rhe 
cooperation was not complete, however, .as the deportation of 
one daughter, who had been an invalid, was recommended, 

. although the rest of the family was left in America and 
'protested the separation. 

In another case the aliens had beim legally. admitted for n 
visit of five months, having enter.ed from MexiccJ. The hus
band had been in business in Mexico for seven years and had 
about $35,000 in cash. They appHed for admission to Can
ada and were refused. The family had originally come from 
Rumania and in the warrant hearing testified without con
tradiction that they had been forced out of Rumania because 
of religious persecution and for that reason requested that 
they be allowed to depart voluntarily to Mexico. This 
request was granted. A philanthropic organization was 
interested in the case and the time of departure was extended 
in order that an appeal could be prosecuted from the deci
sion of the Canarlian immigration authorities. The aliens 
eventually left voluntarily for Mexico and the immigrant 
inspector who had handled the case wrote to the Commis
SiOlJ!ll: of Immigration commenting favorably upon the 
cooperation 0:£ the aliens and of the organization involved. 

8 

SunSEQUENT PROOEEDINGS IN THE DEPARTMENT 

In some cases, a; is indicated from the figures as to the 
work done by the board of review, this body considers a 
deportation case more than once, in a few instances as many 
as five or six times, as when there are repeated requests for 
stays of deportation. 

When the board of review has reached its decision it is 
:submitted to an Assistant Secretary of Labor or an assistant 
to the s~.cl'etary who generally follows the board's recom
mendation. In a few cases, however, the recommendation 
of the board is not followed. While it is not customary £01' 

any iurther hearings to be held after the board of review 
.has considered the case, there is nothing in the statutes 01' 
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the rules to prevent personal appeals to the officials who 
have the final word and such appeals are sometimes made. 

If and when a warrant of deportation has been issued, it 
is generally necessary to procure a passport from the coun
try to which the alien is to be deported. This is generally 
done at Vvashington through the passport division of the 
department, although occasionally the district will procure 
the passport from· the local consul. There is often un
avoidable delay in obtaining the passport, and sometimes 
the reopening of the case by the Department of Labor is 

, necessary in order to obtain additional information as to· 
the alien's nationality. 

9 

COUNSEL 

(a) RULElS RElLATING TO, ATTORNElYS 

Attqrneys are admitted to practice before the departmt'nt· 
or any immigration station or office if they are in good 

'standing in their respective communities. Appearances 
must be entered in writing. The Secretary of Labor is given 
power to suspend or entirely exclude from further practice 
before the department any attorney who defrauds or de
ceives an alien, who is not of good character and reputa
tion, who haq been disbarred, or who refuses to cOinply with 
the immigration laws and rules. 

Attorneys are permitted by the rules to review the records 
in all casesin which their appearance is noted, until deporta
tion is actually effected. 

While the rules limit the fees which attorneys can charge 
or receive from any person or organization in admiss,ion 
cases to $25 for any 'alien or single family, this restriction 
does not apply to deportation cases. In practice, in these 
cases, the department does not go into the question of the 
fees which have been charged .• 

(11) CHARACTElR 

There are indications that in . certain cases aliens are 
exploited by less reputable members of the bar who charge 
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exorbitant fees and who often neglect the cases entrusted to 
them. Statements to this effect are made by immigrant in
spectors aq well as by some of the philanthropic orO'aniza
tions interested in aliens. It is true the .ignoro,nce bof the 
suspect an~ hi~ state of mind when deportation proceedings 
ha,'e been mstituted tend to make him an easy prey to such 
attorneys as may frequent the jail where he is being detained. 

On the other hand, many of the cases disclose efforts made 
by attorneys in the highest traditions of the American bal'. 
Sometimes. these attorneys are furnished by organizations. 
At o~her tunes they have no such connection and it may be 
,surmIsed that the fees received are often entirely inadequate 
for the amount of work necessitated. 

(0) ElFFElOT OF COUNSElL 

(1) IN GENERAT, 

'. As has been stated above, suspects in deportation proceed
mgs are represented by attorneys in only a small portion of 
the cases; this proportion in the cases studied for the fiscal 
year 1929 is only appl'oximateiy one-sixth. But even in this 
small portion of the cases the difference in re.sult is signifi
·cant. In the cases studied the board of review recommended 
deportation with respect to approximately 85 pel' cent of all 
the persons not represented by attorneys; where they were so 
represented the board of review recommended deportation of 
less than 70 per cent. As in some of the cases in which the 
,suspect was considered to have been represented by an 
,attorney, the lawyer did not appear in the case until after 
the warrant hearing or even after the board had acted these 
figures become even more significant. ' 

It hilS been pointed out that the employment of an attor
ney has no relation to the merits of the defense but is COll
tr~l~ed by such fortuitous circumstances as tile suspect's 
.abllIty to payor the chance that some private orO'anization 
has heard of the alien's case and has become inter:sted in it 

The following examples are only illustrative of what a~ 
.able and determined attorney can du. ' 
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(2) PARTIOULAR OASES 

(i) POIN'I'S OF LAW 

In some of the case~, of co"urse, the work of the attorney is 
primarily concerned with the application 01: some point of 
laiv in favor of the suspect. This may be done either in 
habeas corplis proceedings or in the department itself. The 
attorney may show, for example, that the department erred 
at the time of the admission of the alien in not charging' 
her to the quota allotted to the country of which she was a. 
citizen when such quota had not been filled; or that the war
rant of arrest was defective in that it did not charge that the 
alien entered the country at a time when the quota had been 
exhausted. 

(ii) DUEl PROOESS OF LAW 

~n some important cases the attorney is successful in show
ing that the hearing accorded the alien was unfair because 
statements were taken under duress or because of the treat
ment accorded the suspect by the immigration authorities. 
Some of these cases have been described in the discussion of' 
pI'eliminary examinations. There are many others in the· 
Federal reports. 

(iii) l'uBLIc CHARGE OASES 

In a large number of cases an attorney is successful in 
either rebutting the factual testimony offered by the immi
grant inspectors or in introducing new testimony to show 
that the alien is not deportable. This is particularly true· 
in public charge cases. . 

In one such case the alien had been in this country a yeal' 
and la half, having beeulegally admitted for permanent resi
dence. A certificate had been obtained from a State medical 
official to' the effect that the alien w~s an insane public charge
in a State institution and that she had been of constitutional 
psychopathic iuferiorityat the time 01 entry. At the warr[uit 
hearing the alien's attorney brought out that her husband 
was an American citizen, having been naturalized, that when 
he sent over for his wife he had been making $2,000 oe 
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$3,000 a year as a shoemaker, and had always supported his 
wife and children. The attorney showed that the husband 
had offered to pay his wife's hospital bills and subsequently 
prc)duced a receipted bill from the hospital for all of the 
expenses incurred. His wife, the alien, had been separated 
from him for' eight years and, after she rejoined him, had a 
stillborn child. It was after this that for the first time she 
showed signs of mental illness. The attorney produced two 
witnesses who testified that they had known the alien in 
Italy, that she showed no signs of mental illness there, and 
that there was no insanity in her family. The hearing was 
adjourned at the request of the attorney so that he could 
cross-examine the doctor who had given the medical certifi
cate upon which the warrant of arrest had been issued. In 
the course of this subsequent cross-examination the attorney . 
showed that the doctor's opinion to the effect that the alien's 
insanity was due to predisposition before she reached this 
country was based solely upon the fact of her present condi
tion. The attorney then produced another doctor who testi· 
fied that the stillbirth was a sufficient cause for her present 
condition; that the present mental illness may have been due 
'to toxic poisoning at that time. The attorney further proved 
that the alien had showed no signs of menta.! illness for n 
year subsequent to her entry into this country and that she 
had been examined at the time of her admission by the immi· 
gration authorities. 

The board of review did not recommend the deportation 
of the alien upon this record but held the case open to 
determine her subsequent mental state. It appears that she 
was later discharged from the hospital and had not since 
required any medical attention. 

This is one of the many cases where the efforts of the at
. torney undoubtedly prevented a deportation which would 
have been an injustice but which the alien herself would 
hn.ve been powerless to stop. 

(iv) CITIZENSHIP 

In some of the cases the attorney is succeEjsful in the war
rant hearing in showing that the alien is an American citi. 

60308-31-8 
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zen sometimes because she married a native.born Ameriqan 
or :11l alien who luid become naturalized, and under the law 
took her husband's ntlJtionality. In some of these cases the 
attorney must search for and produce the ~ar~'iage record 
11Ild the certificate of the husband's naturalIzatIOn, both of 
the documents occasionally being in States other than the 
State in which the alien is being held. 

,(v) DlilVELOl'JI[IilNT O~' O'l'IlIm ~'AU'£S '£0 l'lmVl!lN'l' DEI'OR'£A'£ION 

The following case is an interesting example of how all 
alert and conscientious attorney, after the Government's case 
has been ptesented, can, by further investigation of the facts, 
prevent deportation. . ' . 

In this case the alien had first come to tIn:; country anum· 
bel' of years ago and had been naturalized ill 1890. The 
Government's case was to the effect that he had returned to 
Italy in 1907, that he had remained there :for 2.0 years, had 
been elected mayor of a city there and had paId taxes, the 
contention bein(r that he had relinquished his acquired citi· 

~ . 
zenship. At the opening of the Wll.rrant hearlllg .the former 
alien was asked if he wished a lawyer and. replIed that he 
had no money. rfhe hearing was adjourned and an attorney 
appeared in the case. Despite this fact"the hearing w~s reo 
opened without notification to the attorney. At ~lllS re· 
opened hearing the former alien was reported as saymg that 
he wanted to be sent back to Italy, and deportation was 
recommended by the board of review. '1'he legality of the 
reopened hearing was subsequently protested by the attor
ney, the board of review agreed that the procedure had 
been improper and the case was reopened. 

When the case wt.\s reopened, the alien's attorney brought 
out that the taxes which had been paid in Italy were paid 
not on the property of the former alien but upon his father's 
house that the town of which he had been made mayor was 
a sm:ll one and the oath whi'Ch he took was not an oath ?f 
ailegiance but merely an oath to act impartially. rfhe former 
alien had refused to join the FaSCIst Party. Moreover, 
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~It£ter the Fascisti had come into power he had been asked to 
take an oath of allegiance but refused on the ground that 
he was an American citizen. The attorney produced an 

.expert on Italian law who had the degree of doctor of juris· 
.prudence from the University of Rome and who testified that 

.0,'(. the time the former alien had been elected mayor it was 
not nccossary to take an on,th of ul1egiance and that under 
the Italirm law he was eligible for that position because he 
.had once been an Italin,n subject. 

The case was considered several times by the board of 
review and eventually the warrant of deportation was or· 

,dered cnnceled. 
10 

W Rl'l'S 01' HABEAS CORl'US 

The only possible court review of any matter in connec· 
·tion with deportation proceedings is by application for a 
writ of hn,beas corpus to a Fedoral court. Such application 
cnn be mnde while the suspect is in detention before actual 

,deportation. As has been seen, the scope of judicial review 
'possible under this procedure is limited. The number of 
writs of hn.beas corpus in deportation cases pending during 
,each of the fiscal years 1928, 1929, and 1930, as shown by 
tho reports of the Commissioner General of Immigration, 
is os follows: 

• 
1028 

·----------~~-·---·-------,I--
Oases pending beginning of yeur ••••••••••••••••••••••••••••••••••••••••• 
New cuses during the teur ••••••••••••••••••••••••••••••••••••••••••••••• 

pen~rs~ry~~sgo~!rfse.~~, •• ~!~~?= .......................................... . 
Olrcult courts. _ ••••••••••••••••••••••••••••••••••••••••••••• _ ••••••• 
Supreme court •••••••••••••.••••••••••••••••••• _ •••••••••••• ' ••••••••• 

88 
292 

58 
34 
2 

1029 1030 

----
Ot 10 

326 302 

87 95 
29 57 
83 2 

The number of writs sustained, dismissed, and withdrawn 
during the same years with some indication of the kind of 
·case involved: are shown in the reports of the Commissioner 
,-General as follows: 
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Sus- Dis· With· 
tal nod missed drawn 

--------"---,.---_._--'----------
Year endeli June SO, ,10£8 

cns~ry~Wg~r~~~_~~~~~~_:~~:: ____ .c __ ,_ .. _. ____ .. __________ • _____ _ 

ImmoraL .. ________________ ---. -- ---- -- -- ---. ---- -"- -. ---- ----
Act 01 1021 .. _____ ••• __________ • ____ ----------------------------
Publican ________ .-- ___ -- -- -------- ------ -- ------ -.. --- -. -- -- .. Mental or physloal defect (excluding pubHcnnl _______________ _ 
Chinese excluslcnlaw ---- ---------.---------------------------
All others _________ - -- ---- ---'-- --- -.- .. --- .-------..... -. --'---

Il 
7 

13 
1 
1 
2 

28 

36 <I 
29 2 • 
63 II 
14 ,I, 
3 ___ .. _ .. 

1.1 _______ • 

39 <[ 

. Total .... _._._ .. _ .......... __ ............... _ ... _ ... _ .. ______ 01 109 ~ 

Year ended June SO, 19B9 

ca~~ry~r~~r~_~~~~~~~~_:~~:: ______ . ____ .. _._ .... _ .. _ .. __ ... _ .. _._ 6 20 7 

i~f~~rfu24-(inciuaingGcneriij"6r(io-r-Nii:86i::::::::::::::::::: 19 g l~' Publican (public cbargel _______ ••• __ .. _._._ .. ____________ .. ___ 3 12 1 
Mentnl or physIcal deCect •• ___ .. _ .. _ .. __ .. ___ ..... _________ • ___ .-.----. -....... -.. -.. .. 
Ohlnese oxcluslcnlllw ._ .. ____ .... _. __ ._ .... ___ • __ •• __ .. _______ 1 2 ...... -. 
All otbors ........... _. ___________ .. __________ ... __ ..... __ ._·.·· ~2 25 2 

~---134 2'J. Total __ •••• _ ••. -- •• -- ••.•• , -- .... --.' -. -... -- -- •••• -....... --=== 
'l'ear elided June SO, 1930 

cas~ry~r~~t~~:_~~~~~~_~~~.:~~:: __ . ____ .................. __ .. _ ... , It 2'J 1~' 
~~ra~rfJ24::::::: :::::::::: :::::::::::::::::::::::::::::::::::: 36 Ii? 24 
Mentnl cr physical defect and publlo charge_. ___ •• ____ • ___ • ___ .... _.__ D 6 
Chinese exoluslon law _ ........ _._ •••• ___ ._. __ ...... _ •.•• _ .. _ •• ""'-" 12 ~ . 
Cltlzensblp, excess quctn, nnareblstnnd cthors •••• ___ ...... _ .. __ 8 __ 1_1 __ 

'rotal _ ...... _ •••••• ____ ._ ••••• ____ • _____ • __ • ___ • ____ ._______ 56 288 53 . 

These figures 'are important in two aspects. First, they 
show the insignificant proportion of applications for writs,,, 
when it is considered that the Itverage number of deporta
tions for the three years is over 13,000 a year. This small 
proportion of court proceedings is .caused by absence of" 
counsel, by lack of funds, and by l'ealizl1tion of the limited, 
scope of judicial review. Second, these figures show a sub
stantial proportion of cases in each of the three years whet'e' 
t.he writs were sustained. 

11 

CRll\UN AJ/ PIIOOEEDINGS 

(a) IN GENERAL 

After a warrant of deportation has been· issued. by the Sec- . 
retary of Labor the alien may be cl'iminally prosecuted .• 
Most of these prosecutions are under the act !l.p-proved March ... 
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-4, 1929, and involve either an alleged misdemeanor on the 
.ground that the alien has entered the United States unll1W
fully 01' a felony on the ground that he has been previously 

.. deported and has subsequently entered or attempted to enter 
'this country. The penalty under the section which del11s 
with misdemeanors is imprisonment for not more than one 

. yel1r or a fine of $1,000,. or both. 'fhe penalty under the 
felony section is imprisonment fol' not more than two years 
or a fine of $1,000, or both. Complaint is sometimes made 
~thl1t the punishments for violations of this act in substan-
tially sImilar circumstances are far from uniform. 

'1.'he alien may also be prosecuted under other sections of 
'the jmmigration law dealing with the smuggling of other 
aliens 01' contract laborers, or under some entirely different 
.Federal provision, such as the Volstead Act. 

(b) COOPERATION BETWEEN IMMIGRATION AU~'HOREI.'IES 
AND FEDERAL DISTRICT ATTORNEYS 

rfhe United States district attorney's office in the district 
'1n which the alien is to be prosecuted knows of the case 
:generally only through the report of the immigration offi
,cials. Discretion is used as to which cases should be prose
.euted. Where the local immigration authorities feel that 
there should be no criminal prosecution because of the allen's 
family, or other reason, they often write a letter to thutefiect 

"to tlic office of the district attorney and the recommendation 
is generally followed. In other cases the immigration office 
makes a rOl'lhal report and prosecution generally follows 

.n.utomatically. Sometimes the immigrant inspector give!> ',1 

. summary of the aliel1~s testimony; in some cases he has the 

.nJian sign It separate resume of the preliminary examination. 

(0) PLEAS OF GUILTY 

In a great majority of cases, after an alien has besn 
'reported and has been prosecuted under the immigration 
laws, he pleads guilty, or, if he pleads not guilty" substitutes 
',a plea of guilty before the case comes to trial. In one station 
,.on the Mexican border which handles It great many deporta-

; w! 11If'm&1' 

t . . 

r W" mrn mir.a_'lMWI .. 1r~~~~~.'.?_IiIIII~IIi\7f.Oj;8111 ~~r_=-::'r"~.~..".,...;...,.....-?.-.;,.-------~?~--"? 
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tion cases there were' 346 such pleas of guilty in criminaU 
prosecutions of aliens who had been ordered deported during; 
the fiscal year 1930, und not one case was contested. 

Where pleas, of guilty are entered, particularly in misde-· 
meanor cases, t,he judge often imposes a sentence of 30 or 60 
days imprisonment. In felony cuses, in some instances,. 
the judge will impose a maximum sentence and suspend it 
on condition that if the alien reenters the country he will. 
hav,e to serve the full term. A suspended sentence of .this 
kind is apt to be particularly effective inasmuch as there are" 
some aliens who reenter not only once but sevel'ul times, 
after they. have been deported, 

The following quotation from one of the cnses studied 
for the fiscal year 1929, while the questions are leading, sheds .. 
some light upon the attitude of the alien in the cl'iminal. 
proceedings: , 

By attorney to alien: 
Q. Your plea of guilty was made 011 June 18, 1929, inl!'cQ.Cl·ul district' 

court, and some three or four duys before June 18, 1929, did your 
attorney call on ~'ou at the county jail, ullcI lulvise you ill the premises, 
to the effect that the burden of proof Is upon you to show that you. 
entered the United States legally, and not 011 the Govel'nment, ami 
that you show you entered this country llleglllIy, ancl If you entered:' 
a plea of not guilty you would have to remain ill jail untl1 the October' 
term of court In EI Paso, and likely your, case woultl not be calleel, 
for trial before November, and that if found guilty the time you WOUld" 
have spent in jail, from May 18, 1929, the date of your at'rest until' 
the date of your trial and verdict of tlle jury would not be cOllsidered'. 
and tllat tlle sentence wllicll the court would Impose Ui)on you if 
found guilty woulc1 likely be GO or 90 clays' dating from the date of; 
Terdict. You were so advised by your attorney?-A. Yes. 

Q. Did you, or did you not, state that you were not guilty of 'know
Ingly entering the United States as you were so cllarged, and advised' 
your attorney tllat in,vlew of tlle fact that you hall no witnesses lnt 
your behalf, and the burc1en of l)1'oof being on YOU, rathel' thun take' 
the risk of being found guilty by the jury, and having to remain in 
jail some several months, and then having an additlonu! sentence
imposed upon you, you decided to plead guilty to these, court pro·· 
ceedings?-A. Yes. • 

(d) ORIMINAL PENALTIJllS AS WARNING TO ElMIGRAN'fS 

One of the. main purposes of' the passage of the act of: 
March 4, 1929, was to deter the illegal entry of aliens into. 
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this country. It is believed that the act has been a potent 
influence in limiting the number of illegal entries. 

The Department of State has had inserted appropriate 
statements containing the provisions of the act of March 4) 
1929, on the formal applica.tion blanks executed by aliens 
seeking visas with which to apply for admission to the 
United States. It is doubtful if this printed notice is always 
read or understood. Some of the consular offices in foreign 
countries seem to go further and explain to the unsuccessful 
applicants for visas the criminal penalties which they will 
incur 1£ they seek to enter unlawfully, but there seems to be 
no general practice in this particular. It is obvious that the 
greater the familiarity with the cdminnl provisions of our 
law among prospective foreign emigrants, the more hesita
tion they will have in trying to smuggle into this country. 

12 

DEl'OWI.'A'l'ION 

(a) WHEN EFFElOTED 

'1'he alien is deported as promptly as possible after the 
warrant of deportation has been issued. There are. how
ever, several factors which may delay deportation. . There 
may be difficulty in obtaining a passport, or the alien may be 
detained for criminal prosecution or to act as a witness in 
a cri~inl11 prosecution against another. 

Aliens are often deported in groups or "deportation 
parties" and are detained until such a party is formed. One 
of these parties, in the form of a transcontinental train 
which picks up deportees as it goes along, is almost con
stantly moving from coast to coast. 

'1'he rules provide that-

Any illien sentenced to imprisollInent shall not be deported under 
any provision of law until after the termination of the imprisonDlent. 
Imprisonment shall be considered as terminated upon the release of 
an alien from confinement, whether or not he is subject to rearrest or 
further confinement in respect of the same offense. Release of an 
alien from confinement on parole shall be considered as n termination 
of imprisonment. 
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A.-fter an alien has beel).. ordered deported, in 1l1nny cases 
he is paroled in ol'der thnt there be no further charge to 
the State 01' penal institution in whieh he is lodged, The 
act o·~ Mnrch 2, 1931., gives the Federal Bonl'd of Parole 
l\uthol'ity to release prisoners who al'e eligible lor parole on 
cohdition MULt they be' deported and remnin outside the 
United Stntes. 

( b) HOW Elll'lJ'ElO~t:Jj}1) 

(1) "UESIIlP4\CEN'l' FORElON" 

In 11 numbet· of cases the nlien is nllowed to "reship £01'

eign" 01' depart at his own expense in slLtisfllction of the 
wnrrnnt of arrest. 'Vhat this menns, in prttctice, is thnt, 
although deported, the alien is [tHowed to payor work his 
way back to the foreign country to wIdcll he is bound. 
Legally it is 11 compliance with the warrant of deportation 
and the alien can never reenter the country. It is a different 
proceeding from actual 'Voluntnry departure, which, if al
lowed, must be exercised before a Wll,l'!'nnt of deportntion 
has been issued. 

The practical advltntage to the alien of reshipping IOl'eign 
is that he escapes the ignominy of forcible deportation with 
the resulting stigma in his native country. As far as the 
Government is concerned, these reshipments save a consid
erable amount of money, I1S other'wise the aliens, in most 
cases

l 
would have to be deported at public expense. 

This procedure is often taken advantage of by seamen who 
work their way back on ships, although in some cases aliens 
or other classes lcavc in a similar manner. 

When reshipment foreign is allowed I there is generally no 
limitation as to the country to which the alien may return 
except that sometimes, when he is a European, provision is 
made that it can not be to adjacent countries. The purpose 
of such a restriction is to prevent the alien from going ncross 
the border and later endea;voring to slip back. The. whole 
purpose of the deportation procedure, however, is, not to 
ptmish the alien but to riel the country o:f him, and as long 
o.s he leaves under the warrant·the purpose of the immig.l'a
Hon authol'ities is satisfied, While there is no express au~ 

'1ums iii' 

I 
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thorizatioll lor this procedure in the statutes, it is impliedly 
recognized in the act of March 4, 1929, which pro'Vides that 
for the purposes of the act any alien ordered deported who 
has left the United States shall be considered to have been 
d l3ported in pursnance of the law" irrespective of the. source 
from which the expenses of his transportation were defrn.yed 
or of the place to which he departed." 

(2) PHYSICAL DF;POU'lWl'ION 

Where the alien does not reship foreign 01' leave. at. his OWll 
expense uncleI' the w!lt'l'llnt of deportation, he is forcibly 
ejected. Somctimes, when certain l)rovisions of the lltw arc 
applicable, this deportation can be charged to fI, stenmship 
company or other carrier, but in most cases it niust be at tho 
Government's oxpOllse. In the cnse of Mexicnns: however, 
relatively little expense is incurred. 

During the fiscal yeltr 1028, 00 deportation pltl'tics were 
moved; during the fiscnl yeur 1929, thel'C wer~ 106 parties i 
und during the fiscal year 1930, 174. 

'nIeSe parties nre genol'lllly :formed nntiona,lly, although 
the local district sometimes hns enough deportable lI.lie.flS to 
form n. party of its own. 

Tho following figuros taken :from the reports of the Comb 
missioner Genoral show how wat-rants of cleporta.tion wel'e 
executed during the three fiscnl years 1928, 1929, nnc11930. 

---------~-------------------~--~~~---
lU28 1920 1030 

Wnrrnnt oC dellortatlon Isslled: 
Depol·tetIn! expenso oC 11IUlllgrntJollllpproprlntiOll-

From senports.............................................. 3,687 2,523 3,256 
Across land bounllnry... .............. •••••••• ............. 3,626 7,013 10, 586 

Doportell (ocenn voyngo nt oxpense oC stenmshlp cOlnpnnles).... 2,032 l,458 1,476 
PermItted to shIp Corolgn oue way, as 1I conlpllllnco wltll wnrrnnt 

:ogr~~fo~I~~~~tng·own·iiiissiiiiO::i,s·n·cioiniiiiiinoo·'vitii,,:nrrnnt" 8S7 802 1i55 

Dgp~,~~~ar~~\~~~tni!iy·niirossiiiuti·biirdCr·fis·iio·oiiiiiliiirioo·,~itii" 843 594 31lS 
Wllrfl\nt oC del~'.'''ltlon........................................ 650 518 300 

Tolnl. ................ : ..................................... '"'iI,(i25 "'l:!,il(jSjl6, 6.11 
. ..._-_.--. ,.- .-,- -.~. "~~ .. ".-... - "-'. - ...... , -, ..... _,-

(0) TO WHN1' COUN'l'UY 

'.rhe act of 191'7 providos thlltthc deportation of aliens 
shlt11, at the option of the Secretary of JJlibol', with certa.in 
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exceptions, be to the country whence they came or to the 
foreign port from which they embarked to the United States. 
rrhere is a further provision that if the country from which 
the aliens entered the United States refuses to take them 
back, deportation can be to the country of which they are 
citizens or to the country in which they resided prior to 
entering the United States. 

There are a number of rules with respect to deportation 
providing, among other things, that aliens ordered deported 
to Mexico shall be returned to Mexico at the nearest port, 
unless Inlmanitarian or other reasons make it advisable to 
effect the deportation through some other point. 

(a) WHEN DEPORTA'J:ION IS IMPOSSIBLE 

Foreign countries are not under any obligation to accept 
back their nationals from us other than the general comity 
between coun'tries. Most foreign nations will accept aliens 
whom we deport if it can be shown to the satisfaction of their 
officials that the aliens are subjects or citizens of the par
ticular country. 

Occasionally, however', it is impossible to establish the 
nationality of a deportee. He may have left the country so 
long ago that he has expatriated himself. Confusion often 
occurs in determining nationalities because of the changes 
effected by the World War. In s1.l9h cases it is occasionally 
impossible to effect deportation to any other countl;y, and as 
a r~sult the alien, after being detaineel a number of months, 
generally in prisvZl, will finally be released. In several cases 
of this kind the alien was imprisoll(ld for over four months. 
In one such case, on a writ of habeas corpus, the Federal 
judge stated that he would order a release unless definite 
orders to remove the alien were received promptly. 

Sometimes deportation has become impossible because the 
alien married 11 United States citizen l),t a time when under 
our laws she did not Ill!<l,uire her husband's nationality, 
although she forfeited her own. 

This country does not recognize the Sov,iet Goyernment 
and as a consequence the general principles of comity do not 
apply. Aliens only deportable to Russia therefore, no mat-

.\ 
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:ter how serious the breach of the law with which they are 
· charged may be, can not be deported except in the rare cases 
where Russia consents to receive them. In one of the 35 

.-administrative districts the writer was informed that 
approximately 600 Russians against whom warrants of 

,deportation had been issued are still in this country because 
the warrants can not be executed. These Russians are out 
on bail, or [tre detained at the expense of State or local 
institutions, 01' are at large; only a comparatively few are 

·of the anarchistic classes. In another district approximately 
100 such undeportable Russians were reported at the time 

-of the writer's visit. 
Even where deportation is not legally possible, however, 

the expUlsion of the alien by some means is 'occasionally 
managed. Relations between our immigration officials and 

· those on the other side of the border may result in one of 
our neighbors taking back an alien not legally deportable 
to it. In other cases the alien is told he can reship foreign 

· one way and does so even though no passport can be ob
i'tained for him from any country. 

(e) CONSIDERATIONS FOR AJ;,IENS' SAFlllTY 

(1) ALIENS PlIYSIOAT.LY DISADT,ED 

The laws and rules make certain humanitarian provisions 
'for the care and protection of aliens who are to be deported. 

Under the law, when, in the opinion of the Secretary of 
"Labor, the ment.al 01' physical condition o'f the alien is such 
: as to require physical care and attention, the Secretary is 
.authorized to employ a suitable person for that purpose 
who shall accompany the allen to his final destination at the 

IGovernment's expense. 
The rules provide that the record of the warrant hearing 

·,of an alien who is suffering from any mental or physical 
disability shall be supplemented by It medical certificate 

·showing whether the alien is in condition to be deported 
'without danger to his life, and whether he will require 
-special care and attention on the ocenn voyage. 

Where the health or safety of an insane alien would be 
;imperiled ,by immediat.e deportation, the rules make provi-
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sion for the detention of the alien at the expense of the' 
Government, if necessary, ,vhere the funds can not be other-· 
wise provided. I 

(2) COOPERATION WITH PHIT"\NTHlI~PIO OllGANIZA'rIONS FOIt DE'fEN'l'WN; 

·m' 'WOlltEN 

The rules also provide for special treatment to be a~cOl:d?d; 
to female deportees, who shall not be incarcerated III JaIls .. 
or other similar places unless such incarceration is abso~utely' 
unavoidable, and arrangements mny be ~~de for .their de-· 
t,ent,ion by some philanthropic or other SImIlar SOCIety. 

(3) POU.'rIOAT, R~JI'UGEES 

(i) IN mGNEI!AT, 

There is another class of aliens whose pl~ysical sn.fecy is· 
often involved in deportation-those aliens who, because of' 
religious or political peJ,'secution, are iI~ danger of their lives· 
if they return to the country from whICh they cnme .. 

In such cases the Goyernment generally allows resillpmellt 
forei<rn or departure at the alien's expense under the warrant 
of de~ortation as a compliance with the warrant. There ~re' 
several examples of this procedure in the 453 cases s.tudlecl 
for the year 1929. In one of these cases, already conSIdered,. 
the family of aliens involved testified that t.h~y had escaped 
from Rumania because of religious persecutIOn; -they were 
allowed to go back to Mexico. In another of these cases the' 
alien a seaman, was a Spaniard Il.nd said that he feared to' 
go b~ck to Spain as he had some political tro~ble there. He' 
was given the privilege of reshipping f~reign under the' 
warrant. In another case where the wrIter attended the:
warrant hearing,. the alien was a Russian, and, it was ~aimecl 
by representatives of the Soviet Government, had vI~la~ed' 
its law. In this case, the Russian Government was wIlhng" 
und anxious to have the alien returned to it, but he was· 
allowed to ship foreign tb another country because 0'£ l~is. 
testimony that if he returned to Russia his life wouLd be III 

danger. . '. '.. "I 
A recent and startling .exceptIOn to tIns pl'llctIce has caLlsen 

international comment. The case of Guido Serio was not 
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.one of the 453 studied, but is too important in its implica
',tions to be omitted from this report, particularly if it be the 
,preCllrsor of It change in the Government's traditional policy. 

(il) 'l'HE SEnIO OAsm 

Guido Serio is an Italian. In -this country he had been 
.1\. Oommunist and was clearly subject to deportation under 
.t.he appropriate provisions of the immigration laws. 

At the warrant hearing Serio testified that in Italy he 
had been an anti-Fascist, that at the time he had left Italy 

!]le was not a Oommunist but was opposed to the Go.vernment 
t.hen in power j that he had been threatened !1nd attacked 
.before he left, and that if he were sent ,back to Italy he 
would be killed. His testimony on this point"was not con
rt.rac1icted. 

Serio was orderec1 deported to Italy. His attorney ap
plied for a writ of habeas corpus in the Federal District 
,Oourt for the Sohthern District of New York There was 
,n hearing on the writ at which it was not contended that the 
.alien should not be deported. The alien's attorney, however, 
·stressed the danger to his client's life if deportation to Italy 
were enforced. He presented to the court· a cable from an 
.official of Soviet Russia. stating that the Soviet.Government 
would. be willing to permit Serio to enter, and showed to 
ihecourt a certified check for Serio's traveling expenses to 
Bussia, so that it was clear that the warrant of deportation 
,could be satisfied and the country rid of the alien without 
danger to Serio's life and without expense to the United 
'States. 

The following is an excerpt from a letter written to the 
·Commissioner General in Washjngton by the acting United 
'States attorney for the Southern District of New York after 
-the hearing before the court: 

Judge Bondy stated- that he saw no reason why the Department of 
'Labor should insist upon tile deportation of the relator to Italy, 
·especially in view of the fact that Soviet Russia would permit the 
·relator to enter Russia, and consequently Judge Bondy suggested that 
1 take up with your department the question of permitting the alien 
to leave for Soviet Russia. He suggested also tIlat I forward to you 
fuis recommendation to the same effect und he reserved decision await
ing to heal' from me as to the reply that I shall l'eceive from your 
depnrtment. 

" !<";"t,,,,, 

L,_ .f.'._~.~<.,".~ ____ .~_.~_'.~~~ __ ~L~""""" __ """""";-"' ___ ~ '. fitx.rtrteiff'tt'istrtttrtttt W»tZt!fUfs rr!nm"5Wia"''''~~~~~_ 1Ir. I ~ b' t~,' 
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In view of the fact that the relator will be lulmittecl to Russia if' 
permitted to depart voluntarily, and in view of the fact that relator 
has made arrangl:!ment~ for his travcling expenses, this office joins in, 
the recommendation made by Judge Bondy that relator be permitted" 
to depart to Soviet Russia. 

Will you kindly advise me whethcr 01' not your department will 
permit the departtlre of Guido Serio to Soviet Russia? 

The board of review met a few days afterwards and denied:, 
the request' made to it. It stated that while Qrdinarily the· 
United States attempted to afford asylum to political refu
gees, Serio had sought to destroy our Government and was, 
not entitled to the rights of asylum in the United States fol" 
political, embroilments. The last two sentences in the find
ing of the board of review, which finding was approved and 
assented to by an assistant to the Secretary of Labor, are as· 
follows: 

The law under which the proceedings were taken is in existence' 
for the protection and welfare of the United States, and in our judg
ment that welfare and protection is best secured by the alien's depor· 
tation to Italy. 

It is considered and recommended that the request that the alien,· 
be permitted to depart at his own expense to Soviet Russia be denied. 

After the refusal of the board of review to change its. 
order, the district court, which had been holding the case' 
under advisement, gave its opinion on December 20, 1930. It 
held that the court could not exercise a discretion vested in. 
the Secretary of Labor and that the writ must be dismissed .. 
The concluding paragraph of the opinion is as follows: 

However, in view of the practice of p'ermitting aliens to depart 
voluntarily to the country of their choice and in view of the aUen's· 
fear of violence if he is sent to Italy, it is pertinent to repeat what 
was stated by the court of appeals of this circuit in United States ex. 
reI. Giletti v. Com1llissionel', 35 F. (2d) 687: "True, this does not 
prevent us from ridding ourselves of his presence for crimes com·· 
mitted here, but it has been our traditional policy from the outset not 
to assist in the prosecution of political offenses, and it would seem' 
to be a corollary that, when the choice is open, we should not make' 
it an incident of the, execution of our own laws that the offender 
should be subjected to the discipline of another country for crimes of' 
that character. ,The occasion would tl),erefore seem to be one in.,. 
which the utmost latitude might properly be given him, consopant~ 

with law to escape tnese consequences." 
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An appeal from this decision has been taken to the Second 
Circuit Court of Appeals. 

'1'he Supreme Court of the United States has held that 
deportation proceedings are not criminal in nature but are 
m'~rely the exercise of the political right of ridding our 
country of undesirable aliens. . Serio, however undesirable 
,as a resident, is a deportee, not a convicted criminal. Ai;; 
has been shown, both the statutes and rules in deportation 
cases make particular provision for the safety of deportees. 
The annual reports of the Commissioner General not only 
show the prevalence of the practice of allowinO' departure at 
th 1,· , b 

e a len s expense under the warrant of deportation as a 
fulfillment of the warrant but stress the saving to the 
Government thereby effected, and the practice has been 
recognized by statute. Despite all this and despite the 
recommendations of the United States judge and district 
attorney, the board of review insisted upon making deporta
tion a death penalty. 

In a statement issued May 22, 1931, by an As~istant Secre
tary of Labor in connection with the case of Li Tao Hsuan 
the department strongly indicates that its attitude in th~ 
Serio case will be followed in other similar circumstances. 

13 
EFFECT OF DEPORTATION 

Once an alien has been deported he is forever excluded 
from admission to this country whether the deportation took 
place before or after the passage of the act of March 4 1929. 
It is immaterial in this respect whether the warrant ~f de
portation was fulfilled by departure at the alien's expense or 
by forcible expulsion. .. 

There is a minor exception applying to ~liens arrested and 
.deported before March 4, 1929, when the Secretary of Labor 
has gTanted permission before that date to reapply for 
admission. This exception, howevel' has ceased to have . , 
Importance. 

There is no discretion given by the terms of this law nor 
can any be exercised by the Department of Labor. ' No 
matter h?w long th~ alien may have ,resided in this country 
before hIS deportatIOn, no matter how technical may have 
been the nature of the violation of our laws, 110 matter 
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whethet' he has an American family in this country whom 
he can not ·t.ake with him, his banishment is perpetual. 

III 
THE DEPORTEES 

1 
CL.ASSES OF DEPORTEES 

The following figures show the principal causes of depor· 
tation as compiled by the Department of Labor tOI: the lust 
10 years: 
Aliens d.epfFl'ted froln the Un'ited States, vea,l's encled J1me. 30, 192.1, 

to 1930, by pl'incilJaZ causes 

Yenr ended Juno 30-

Cnuses 
1021 1022 1923 102·\ 1925 1026 

----------
Total ........ > ................. •• ...... •• .. '\,517 4,3'15 3,661 6,400 0,405 1O,9(H -- --

Public charges from causes existing prior to entry. 750 560 330 716 803 1,087 
;VHlIltally or physlcaliy defeotlve nt time of entr~'. 157 135 103 101 110 150 
Criminal and Immoral elasses ................... 1,119 770 730 967 1,037 1, :''1)0 
Without proper vls{l under Immlgmtion aot of 

1024 ....................................... ~ .... ---- .--- .. -- .... 0---- 2,723 '\,682 
Fallure'to maintain student stntus .............. 15 
Remained longer thnn permitted ........................ .... 02· .... 03· 20 
Under Chinese exoluslon aot. ................... 34 115 172 178 
Geographically oxoluded classos................. 1 52 ·\·1 53 57 58 
Unable to read (ovor 16 yoars of age) .......... ;. 328 2701 262 , 3,15 '17<1 40·1 
Likely to become a publio charge, Including pro· 

fesslonal beggars, and vagrants............... 1,313 1,718 1,19'\ 2,095 1,761 SSO 
Other causes .............................. • ...... j fl03 094 817 1,8'10 2,371 2, 1~~ 
Contract laborers............................... 152 71 00 54 00 

Year ended Juno 30-
'rotnl10 

Causes yeors 
1027 1028 1020 1030 

----------
Total .......................... ••• •• ••••• .. • 11,662 11,625 12,908 10,631 02,157 

--------------
Public charges from causes existing prior to entry. 817 938 047 656 7,310 
Montally or physically defective at time of entry. 225 168 25 386 1,626 
Criminal and Immoral olasses ..................... 1,613 1,844 1,857 2,456 13,602 
Wltbout proper visa under Immigration act of 192-1. 5,404 5,3gb 6,8~! 6,604 31,7~ 
Failure to maintain student status ................ . 17 12 
Remained longer than1lermltted ................. 102 1, 1fI5 2,O~~ 2,019 5,466 
Under Chinese exoluslon act ...................... 141 130 166 l'A~~ Geographlcallyexoluded olosses .................. • 6<1 34 2 12 
Unable to read (over 16 years of age) ............ 708 333 63 2,696 5,977 
Likely to become a publio chargo, ,Including 

professional beggars, and vagrants ............. 571 478 373 305 10,607 
Other causes ........................ •• .. • .. • ...... 1, 7~~ 1,110 935 1,156' 13,456 
Oontract la!lorers ............................... •• 20 11 73 631 

It will be noted that the' largest cause for deportation 
was failure to have a proper visa; the criminal and immoral 
classes constitute only about one·seventh of the total. 
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The classification of cleportees of criminal and immorai 
classes for the last 10 years as compiled by the Department 
of Labor is as follows: 

Al·i&lts of the cl'ilnvnal and. immoral Cla<8Se8 d.eported. frfFm the United. 
St~l,tc~ d.1tl'inu the 10 '/lscal lIe!trs ended. June 30, 19'21 to 1930 by 
p1'Lnmpal Ca1tScs ' , 

Year ended June 30-

Oauses 
ll'21 1022 1023 1024 1925 1026 

----------
Total ..................................... 1,119 770 730 967 1,037 1,200 ------------

Orlmlnals at time of entry ....................... 40 131 145 160 257 234 
Orlmlnals after ontry ........................... 276 303 249 356 380 559 
Anarchists, and violations under act of Oct. 16, 

1018, as amendod June 5,1920 ................. 446 64 13 81 22 4 
Violation of narcotic act ......................... · .... 0· 18 21 42 76 

~~~~!l~::i~~tsor·niioiis·coming··ior··any··immorni· 1 6 1 0 5 

Pfo~m~St~;lnitor·ontry·or·iJiiiiiites·oi·Jioiiscs·oT 111 88 121 106 123 102 

prostitution ................................... 82 57 60 80 86 174 
Supported by or received the proceeds of prosti-

tution or conneoted with house 01 prostitution 
or otber place habitually frequented by prosti· 
tutos .......................................... 50 55 18 47 51 62 

Aliens who procured or attempted to bring In 
prostitutes or alIens for any Immoral purpo,es 
or assisted orwotected prostitutes from arrest .. 91 56 78 93 53 41 

Found In the nlted States aftor having been 
deported as [I prostitute or a procurer, or as 
having been connected with tbe business of 
prostitution or Importation for prostitution or 
other Immoral purpose ........................ 22 19 22 13 14 33 

Year endod June 30-

Oauses 
Total, 

10 
1027 1928 1920 1030 years 

--------------
Total ....................................... 1,613 1,844 1,857 2,456 13,692 

Criminals at time of entry ....................... • 373 530 799 940 3,627 
Criminals after entrfr ................... 680 681 610 762 4,756 
Anarchists, and vlo ations under act o{oct,"iri 

1018\ as amended June 5, 1020 ................. ~ 9 1 1 1 642 
Vlolat on of narcotic ac.t .......................... 54 67 52 44 374 
Polygamists ............................. 25 2 .... ------ -------- 55 
Prostitutes or aliens coming for any Immoriii"iiiii-' 

pose ................................... 247 164 101 275 1,438 
Prostitutes after entry or Inmates of hoiisos"oT 

prostitution ................................... 142 188 124 152 1,145 
Supported by or received the proceeds of prostl· 

tutlon or connected with house of prostitution 
Dr other place habitually frequented by prostl· 
tutes ••••••••••• "" ........ ~ ......... 65 123 127 132 730 

Allens who procured or attempted to 'bring'in 
prostitutes or allens for anS' Immoral purposes 
or assisted or protected prostitutes from arrest •• 68 52 42 118 602 

Found In tho United States after having been de· 
gorted as a prostitute or a procurer, or as having 

een connected with the busluess of prostitu· 
tlon or importation for prostitution Gr other 
immoral purpose ............................... 50 36 1 23 233 

50308-31--0 
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, An indication of the nature of the crimes which have been 
held to involve moral turpitude is shown by detailed figures 
kept,by the Departlnent of Labor at the request of thecom
~lsslon for the three months July, August, and September 
III the year 1929. '1'he principal offenses within this cate
gory during these three months were: Murder manslauO'h-
t I . , I:> 
~r,. an arc ll~t, assault and battery, robbery, larceny, shop-

lIftmg, perJury, forgery, dope peddler, rape, adultery, 
perverts (sodomy, fornication). , 

There are often a number of causes for the deportation of 
an alien.' For example, during the month of July, 1929 of 
the 126 aliens of the criminal classes deported, the Wal'l'~nts 
of deportation in 82 of the cases showed second causes and 
of these 82 there were 66 third cnuses. In some cases m'nonO' 
this group there were 6, 7, and 8 cnuses for the warrant of 
depOltation. 

On the other hand, of the 179 n.liens deported during the 
same :n:onth because they had remained longer than the time 
for. wInch they had been admitted, in only 6 cases were the 
warrants of deportation issued for more than one cause. 

2 

LENGTH OF RESIDENOE IN UNI'l'ED S'l'ATES 

In the cases studi~d for the fiscal year 1929, approximately 
60 per cent of the ahens deported had resided in this country 
less than one year between the date of their lust entry and 
the date of the applicution for the warrant of arrest. 

In a number of these cases, however, the persons involved 
had in fact lived in this country a much longer period, but 
had left. temporarily and then made an illegal return. The 
records III the cases studied show that in approximately one
quar~er of the above ~roup the alien hl;td lived in this country 
before the date of Ins last entry. The proportion may in 
fact be much larger, as the examining' inspector does not 
necessarily go into this question; under the decisions of .the 
Supr~me Oourt, the alien, when he makes an illegal entry. 
forfelts any rights of limitation which prior residence miO'ht 
have given him. . I:> 
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About 10 per cent of the deportees in the cases studied had 
been in this country over one year and less than two years 
from the date of their last entry to the date of tho applica
tion. for warrant of arrest. Others had been here for a 
longer time, varying from two to over five years. 

3 

THE INDIVIDUAL OASES 

(a) IN GENERAL 

At best, statistics are a cold and formal approach to mat
ters involving as important human rights as do the proceed
ings in deportation. Under the mathematical compilations 
there becomes apparent in the study of the particular cases 
an almost inconceivable amount of suffering and hardship, 
of separations of husbands from their wives and of fathers 
from their children, of exile from a country where the de
portee has been a desi.rable citizen and has formed all his 
attachments. These results occur for the most part not 
where the deportee has committed a crime but where he has 
been guilty of a technical violation of the immigration laws. 

It is not necessarily to be assumed that hardship and suf
fering rl;\sult from most deportations. In a very large pro
tion of these cases the alien is in effect only inconvenienced 
in not being able to live and work where he desires. More
over, along both borders, particularly the Mexican one, there 
is a large elemont which shifts from side to side of the 
boundary as economic opportunity and personal inclination 
may dictate. On the other hand, it is undoubtedly true that 
in many of the cases there is actual suffering which does not 
appear from the typewritten records. It is, in general, not 
conceived to be the duty of the immigrant inspectors to make 
~nquiry as to the results of the enforcement of the law, 
although in some cases they do, nevertheless, make such 
inquiries and endeavor by the allowance. of voluntary de
parture or otherwise to mitigate the law's harshness. Thero 
appears, however, even from the records studied, a substan
tial minority of cases where amelioration of the law was 
either not possible 01' was not effected and where real and 
unnecessary hardship resulted. 
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It is believed that any study of the reports will lead to 
the irresi~tible conclusion that there is a group of such cases, 
comparatively smu!ll in proportion but large in number and 
tragic in their consequences. 

(b) WHERE DEPORTEE SEEMS A DESIRABLE RESIDENT 

Occasionally in the cases studied, the deportee, despite an 
illegal entry or an unpermitted extension of the time al
lowed him in this country, gives strong indication that he 
would have been a desirable resident. In one such case, the 
alien had become a soldier in our Army and had taken first 
citizensl1ip papers. His superior wrote a letter to t.he effect 
that he was of excellent character and well qualIfied for 
citizenship. 

In another case the alien had entered illegally. He had 
invested $4,000 in a factory in this country and had developed 
a new industry. From. time to time the board of review 
granted him an exte:rlRion and. at the time of the last exten
sion the alien was employing 85 persons, with a weekly pay 
roll of $2,500, but apparently eventual expulsion was 
inevitable. , 

In another case, the alien had deserted his boat in this 
country in 1924 when he was 15 years old and had worked 
continuously in a dairy farm ever since. His employer wrote 
a letter testifying as to his ability and good character and 
there were other letters to the same effect. He was ordered 
deported. 

In another case the alien, a boy, had entered under bond 
as a student and had attended a technical high school and a 
theoloO'ical colleO'e. His uncle, a naturalized American citi-

I::> I::> • 

zen had adopted him and guaranteed that he would contmue. 
to ;upport him and that the boy would not become a public 
charge. The alien was, nevertheless, deported. 

(0) OHILDREN ' 

An alien when he enters this country often brings his 
children with him. The father's entry may have been iilegal 
and the entry of the children in such cases comes under the 
same cateO'ory even in cases OT babies in arms. These chil
dren are deportable although all their conscious lives may 
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have been spent in this country. Voluntary depart.ute with
out a warrant of arrest is sometimes allowed, but in many 
other cases, where the head of the family is deported, the 
children are deported with him and forever barred from 
refldmission. 

In another group of cases the alie'n's entry into this coun
try as a child may have been legal, but his own subsequent 
actions or condition may have mrlde him deportable. This 
is generally true, of course, where the head of the family 
has become a public charge. It is also true where the child 
himself has subsequently become a criminal. 

In one such case the alien had come to this country when 
he was 3 years of age. He had been educated ,in a public 
school and had been subsequently convicted of a crime in
vol ving moral turpitUde. The case found its way into court 
under writ of habeas corpus. In its opinion, the court said 
in pal't: 

In these deportation cases I can not help but fetll the intent and 
'spirit justifies a Illore strict ancl severe interpretation from the point 

of view of an alien, in the cuse where nn nlien himself hnd Illude 
nppllcatlon for entry to this couutry, and has been received, and 
then displnyell that kind of ingratltmie toward the hospitnlity of 
the couutry by violnting its laws i in that cuse I believe a severe 
interpretation of the statute should be mnde anll the npplicant shipped 
hnck from whence he came; but should tho same interpretntion, the 
snme approach, be tnken when the person iuvolved never made appli
cation for admission to this country but wns brought here a baby 
in arms by his pnrents, amI from the very beginning becomes largely 
a product of our own surroundings, a product of our own environ
ments, our own school system, our own everything? This petitioner 
came here wIlen he was three years of nge, educntell in OlIr public 
schools, brought up in the city atmosphere and surroundings which 
this Government has itself provIded and nccorded. Now after that 
end of it he violates our Inws amI we are to proceed UpOI1 tIle strict 
ordeal of the statute and senll him back to the country of his nntivlty, 
where he has no relntives, with all members of his family here i from 
every point of view that isn't deportation, it is e:ldle. 

In some cases, the alien has entered the United States 
illegally and has had children born here who arc, thereiore, 
American citizens. In many of such cases, when the aliens 
are deported, they take their American children with them, 

T j 
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so that deportation often in effect res,ults in forcing native
born Americans out of the country. 

I 

(u) SEPARATION OF FAMILIElS 

In a considerable number of the cases studied for the year 
1929, it was apparent, that deportation resulted in the sep
aration of families, some of whose membl):l's were American 
citizens. in some of these cases, the husband was forced 
to leave nn American wife or an alien worllan was sent away 
from an American husbl1nd. In many of the cases American 
children were involved. . It is difficult to state even an ap
proximate figure as to the number of deportations in which 
such separation results. In the first place, the proceeding 
is primarily concerned with the alien, and while inquiries 
are often made as to his family there are probably many 
cases where the family comprises American citizens and the 
facts do not appear in the record. In the second place, the 
file generally closes with the recommendation of the board 
of review, uIid un entry of execut.ion upon the warrant. 
Whether 01' not thll alien takes his family with him is nec
essurily left to the imagination. In some of the cases, how
ever, the alien in his examination testifies that if he is de
ported he can not take his fmnily with him because he could 
not support them in the country to which he is to be sent. 
What happens to the families left in America when the heads 
ure deported likewise does not uppear. 

With respect to approximutely 9 per cent of the uliens 
deported in the cases studied for the yeul' 1929, there was 
affirmative evidence that the alien had un Americun husbund, 
wife, or child. Upon th,is basis, it cun conservatively be 
estimated that over 1,100 Americans were directly affected 
by deportation during the yeur ended June 30, 1929. In the 
fiscul year 1930, upon the sume basis, over 1,500 .Americans 
were involved. 

In some of these cases the alien is of the criminal or defi
nitely immornl classes. In many others he has upparently 
violated the inunigration laws but is otherwise a desirable 
resident. . 

j . 
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'rhe three following cases :found among' the cases studied 
for the year 1929 illustrate the extreme result of the depor
tation process under the present system. 

.;\, Mexieun had legally been admitted to this country in 
1923, having paid the hend tax. He was a foreign laborer, 
had married un American, and had eight children born in 
'rexns. One day he went fishing, and, in wading the Rio 
Gl'tmde, crossed to and landed upon the Mex,ican side. Upon 
his return shortly thereafter he was apprehended and c~e
ported. He subsaquently wrote from Mexico thn t. his wife 
and children needed him for their care und support. Under 
the luw he cun llev~l' reenter this country. 

In another cnsC3 the ulien, a Scotchman, had entered this 
country in 1920 und had obtained his first citizenship papers. 
He was convicted here for a violation of the Munn Act and 
servcd u term of a few months in prison. Afterwards he 
mac1e a visit to Oanada, returning without inspection in 1928. 
He was ordered deported to England becuuse he had htst 
entered this country without u visu nnd because of his con
viction of the offense mentioncd before his reentry. Just 
before he wns deported he wrote the following letter: 

R. R. ______ , Box ______ , 

The brMIORATION DEPARTMENT, 
lVus7dngtoll, D. O. 

DAYTON, OHIO. 

DEAR Sm: Owing to the fact that I loft the states last summer 
for Canada and did not apply for a new permit on my return I am 
informed that I um to be deported. Such being the cnse I wish to 
draw to your attention that I have a child born in Plttsburgh, Pa., 
who is now 7 years old, and not having any l'elations over here or 
any money I wish to ask you what is to become of my child. Surely 
you can not expect to leave such a young child here and to fight 
the worM alone. I have always taken care of the child myself 
since he wns 15 months old. This is the first till!e I have ever been 
away from him. During my life this is the first crime I have com· 
mitted nnd I wish to nsk you for n little consic1eration concerning my 
child. As far ns being deported I do )lot mind, but I do care whnt Is 
to become of my boy's future. On the other hand if my boy was old 
enough to tnke cnre of himself it would be a different thing. The 
question is what is to become of my boy? I have nothing. Will you 
kindly allow him to go with me. Just n child 7 years old. Trusting 
my nppenl will approve of your fo,vor. 

Yours respectfully, -- ---. 
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In another case, the alien, a Mexican, had first come to this 
country in 1915 and had been working here ever since, with 
the exception of a few short trips to Mexico. He had never 
been arrested or imprisoned but was technically deportable. 
He had an Americarl wife and two children, one of whom 
was born in this Gountry. 

After his deportation, the alien wrote the following letter 
to the President: 

:rrlr. HEMEnT HOOVER, 

LISTA DE CORIlEOUS, 
VEnACRUX YEn. MEXICO. 

Prcsident Of United, States of .America, 
WhUe House, Wash'ington, D. O. 

DEAn Sm: Pardon my ncrvc, but you are the only one that can 
halp me in. my status unller the immigration law. My name is 
----.. I born in Merida Yucatan and immigrate in the United 
stutes in the yenr of 1915, nfter my parents' death. Rised in New 
Orleans. Married in 1919 and I hus two children now a boy and 
girl, they are nutives of New Orleans. 

I am deported ·from New Orleans last November, until I get my 
paper straight. But after all this time of suffering I found out that 
I am not registered in this country. I am n iliall without country. I 
will be 30 year old this Monday. 

The immigration commissioner of New Orleans say I can not get 
back to my wife and ,children any more. Kindly please halp me Or 
give me a ehance to be American citizen. I feel as I were one. I 
can't halp my children from here, there is nothing for me here, no 
parents, no job, no WilY to get back to my children. I had been and 
honest working man,. nlways in New Orleans, La., and rised there. 
I believed my self American citizen all that time I resided tIl ere. 

Please can I work in the ships or something. I must tialp my 
children so they can have a little education. I am not citizen hcre 
either, so please give me n chance. I like to get back home. I am 
seaman also if I could be recommended to get a job in a ship. I am 
wllling to give s~rvice if necessary just to get by my children. 

Kindly let me know if there is any hops to get n chance to be 
American and be by my family. 

Respectfully, yours, for service, 
(Signed) . -- --. 

There was no hope. The President has the right under' 
the law to pardon any offender against the Federal laws, 
no matter how serious the crime, but neither he nor any 
one else is given the power to allow a deported alien such 
as this to rejoin his American family. 

Chapter III 

OBJECTIONABLE FEATURES AND 
PROPOSED REMEDIES 

I 

OBJEOTIONABLE FE.A.'I'UUES IN PRESENT 
SYS'rEM 

1 

INVASION OF PERSONAL RIGHTS 

(a) ILLEGAL SEAROHES AND SEIZURES , 
, As has be~n S~lOw~ in the. first. part' of this report, the 
methods of ImlmgratlOn offiCIals 111 apprehending suspect:: 
have gone to the length of forcibly detaining groups of 
people man! of whom ~l:e alians lawfully in this country~ 
or even Umted States cItlzens, without any warrant of ar
rest or search. These methods of late have included raids 
on institutions and gatherings of various kinds where a 
la~'~e number of p~ople are ~ongregated. No one is per
n:It~ed to leave.1mtll the offiCIals have questioned each in
dl'i'ldual and plcked out any persons whom they wish to 
hold for further investigation. Serious inconvenience has 
'l'esulted. 

It is often customary for the immigrant inspectors to jail 
'suspects, however apprehended, without a warrant of arrest 
01' any other kind of a warrant. Both the persons and effects 
'of, mnny supposed aliens are searched before the warrant of 
arrest has arrived from Washington. 

The fourth amendment to the Constitution of the United 
.~tntes . provides that the right of the people to be secure 
m thClr persons, houses, papers, and effects aO'ainst un
·rensolw,ble searches and seizures shall llOt be vioiated, and 
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no warrant shall issue but upon probable cause supported by 
oath or affirmation. 

The Supreme Court in the case of Boyd v. United States 
(116 U. S. 615) 'referred to some of tho incidents which 
led to ·the passage of this amendment. 

James Otis had denounced the practice of issuing writs 
of assistance to British officials and empowering them in 
their discretion to search places for smuggled goods as 
"the worse instrument of arbitrary power, the most de
structive of English liberty, and the fundamental prin
ciples of law, that ever was found in an English lttw 
book," since they placed "the liberty of every man in the 
hands of every petty officer." 

In England John Wilkes had made his memorable fight 
against the practice of issuing general warrants for the 
searching of private houses for the discovEln- and seizure 
of private books and papers. 

< In the famous case of Entick v. Carrington (19 Howell's 
State Trials 1029), Lord. Chief Jtlstice Camden had de
nounced unlawful search for evidence as confounding the 
innocent with the guilty. 

In Boyd v. United States the Supreme Court held that: 
nny compulsory discovery >I< * >I< compelling the production of 
his privnte books find pnpers, to convict him of crime, 01' to forfeit 
his property, is contrnry to the principles of n free government. ' It 
is abhorrent to the instincts of an Englisl)man; it is nohorrent to 
the instincts of an American. It may suit the purposes of clespotic 
power; but it can not abide the pure atmosphere of politicnl liberty 
nnd personnl freedom. 

In Weeks v. United States (232 U. S. 383) the Supreme 
Court said of the fourth amendment: 

• • • This protcction renches all aUke, whether ncctlsecl of 
crime 01' not, nnd the duty of giving to it force nnd effect is obligatory 
upon all entrusted under our Federal system with the enforcement of 
the laws. The tendency of those who execute the criminal lnws of 
the country to obtnin conviction by menns of unlawful seizures nnd 
enforcecl confess.ions, the lntter often obtnined nfter subjecting nc
cused persons to unwnrranted pr'actices destructive of rights secured 
by the Federal Constitution, should find no snnetion in the jmlgmen,ts 
of'the courts which nre charged nt all times with the support of the 
Constitution nnd to which people of all conditions hnve a right to 
nppeal for the maintenance of such. fumlamental rights. 

.'1 
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>I< >I< '" The efforts of the courts and their oflicials to bring the 
guilty to pUllishment, praiseworthy as they are, are not to be nicled 
by the sacrifice of those great principles establishecl by years of en
cleavor nnd suffeting which hnve resulted in their embodiment in the 
fundamental law of the land. 

. It is not only aliens who are involved in deportation pro
ceedings; the rights of United States citizens are often 
infringed. They themselves are often subjected to these 
illegal searches and seizures, which partake of the nature of 
the very abuses against which the fourth amendment was 
intended as a protection. 

Several Federal courts have held that aliens as well as 
citizens are entitled to the protection of the fourth amend
ment. While there was un earlier dictum that the amend
ment did not apply, in the case of Bilokumsky v. Tod (263 
TJ. S. H9) the Supreme Court assumed that evidence ob
tained thrqugh an illegal search ancl seizure could not be 
made the basis of findings in .:leportation proceedincrs. Even 
if aliens are not protected by the tr.rms of the Co~stitution 
against unreasonable searches and seizures, and whatever 
may be the decisions on the use of evidence so obtained, there 
cn.ll be no question but that the methods above described vio
late the spirit of the amendment. 

Moreover, the immigration statutes and rules only provide 
for the taking of aliens into custody upon the warrant of 
the Secretary of J..Jabor, with an express statutory exception 
giving immigration oflicials the right to make an arrest 
without a warrant only where aliens are attemptincr to enter 
the United States unlawfully in their presence. TI~e Circuit 
Court of Appeals for the Second Circuit has said that a 
resident alien "could not be taken into custody except by 
warrant." (United States ex reI. Commissioner Fink v. Tod, 
1 F. (2d) 246, 256.) 

While there liave been some round-ups from time to time 
under the Chinese exclusion law, the last general Occur
rence of deportation < raids was in 1920, when outrageous 
methods were used in the apprehension of supposed deport
able radicals. This episode has· been discussed in detail by 
Prof. Zechariah Chafee in his book on Freedom of Speech 
in the Report upon the Illegal Practices of the United State~ 
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Department of Justice, issued by the National Popular Gov
ernment League in May, 1920, and in The Deportations De
lirium of Nineteen-Twenty, by Louis F. Post, Assistant 
Secretp,.,ry of. Labor :fr?m 1913 to 1921: The methods involved 
in the makmg of these "Red" raIds were denounced by 
several Federal courts. 

In Ex parte Jackson, Judge Bourquin said: 
The law and courts no more sanction such evidence than such 

methods, amI np more approve either than the thumbscrew and the 
rack. Otherwise the vicious circle of age-old tyranny-to subject 
to and convict by unlawful means because guilty, and to condemn 
as guilty because subjected to and convicted by unlawful means, to 
which both alien and citizens fall victim. The Declaration of Inde
pendence, the writings of the fathers, the Revolution, the Constitu
tion, and the Union, all were inspil'ed to overthrow ancl prevent lilce 
governmental despotism. They are yet living, vital, and potential 
forces to those ends, to safeguard all domiciled in the country, alien 
as well as citizen. 

• • • Assuming petitioner is of the so-called II Reds" andl 
of the evil practIce charged against him, l1e and his ldnd are less 
a danger to America than are those who indorse or use the methods 
that brought him to deportation. (263 Fed. 110, 113.) 

In Colyer v. Skeffington, Judge Anderson said: 
I refrain from any extendeel comment on the lawlessness of these 

proceeelings by our supposedly law-euforcing officials. The elocuments 
anel acts speak for themselves. It may, however, fitly be obsel'Yed 
that a mob is a ''J, whether mucle up of Government oIIlcinls acting 
under instructions from the Department of .Tustice, or of criminals, 
loafers anel the vicious classes. (265 Feel. 17, 43.) 

The recent raids have had for their chief purpose the 
apprehension of seamen who hg,ye ollk~tayed their time here, 
rather than radicals, and have apparently not been charac
terized by the brutal methods used in 1920, but the unlawful 
interference with the rights of personal liberty ha~ been the 
same. Moreover, it is a short step from these raId~ to the 
breaking up of any meeting which a Government offiClal may 
not approve. . 

As the Federal court said in the recent case of Umted 
States ex reI. Murphy v. McCandless (reversed on anot4er 
g'round) : 

The "mil(1 mannered" methods em,Ployeel do not change the truth 
that the arrest und eletention were wholly without authority of law. 

.. ~. 
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• '" ~, The relator is chargeel with a failure to observe the immi
gration laws; she is songht to be conelemned by another Violation. 
(40 F. (2d) 043.) 

Considerations of practical expediency can not be urged 
to defeat constitutional rights. Fundamental provisions for 
the protection of individual liberty mean nothinO' if they can 
be w~ived at the discrdtion of a govermental d:partment. 
. It IS no defense for the use of despotic methods, at least 
In our cOlmtry, to say that they accomplish results. The 
enforcement of ~ur deportation laws, important as they are, 
must be subordmated to the protection of constitutional 
rights. One of the purposes of the deportation laws is to 
~rote~t Americans and American institutions; that protec
tIOn IS endangered when the laws are illegally enforced. 

(b) INQUISITORIAL lilXA.MINATIONS 

It hus been shown in the fil'st part of this report that in 
general,. tl~e entire b~sis ~or the deportation proceeding~ is 
the prellmmary eXamlllatlOn given the supposed alien. This 
examination is conducted in private and the suspect is not 
allowed to have couTIze1. The questions of the immiO'rant 
• b 

Inspector are often not confined to the time and manner of 
the suspect's entry. In mltny of the cases tliere is a search
i~g cross-examination invo.lving among other matters ques
tIOns ~s to the supposed allen's private beliefs and personal 
moralIty. In a large proportion of these examinations the 
suspect is not apprised of any rights that he may have. In 
many of \'he cases the statements are not given voluntarily 
but are the result of fear, of restraint of liberty, and in 
some cases of duress. These preliminary examinations are 
not only the principal ground for subsequent deportation 
but often themselves form the basis fo;r criminal prose
cutions. 

No Federal official has the right to extort a confession. 
Duress need not take the form of physical violence to be 
illegal. As the Supreme Court said in the case of Ziang 
Sung Wan v. United States: 

In the Federal courts, the requisite of voluntarimess is not satisfied 
by estnblishing merely that the confession wus not induceel by a 
promise or a threat. A confession is voluntary in law if, anel only if, 
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it was, in fact, voluntarily made. A confession may have been given 
voluntarily, although it was made to l)o11ce officers, while in custody, 
and in answer to aU. examination conducted by them. But a confes
sion obtained by comJ;lulsion must be excluded whatever may have 
been the character of thd compulsion, and whether the cOlll1mlsion was 
applied in a judicial proCeelUng 01' othcrwise. (266 U. S. 1, 14.) 

There is strong ground for the belief that many of the 
statements taken from the supposed aliens are extorted by 
methods both illegal and unfair. 

While the burden of proof is upon the alien to show that 
he entered the United States lawfully, and while infer
ences unfavorable to him may properly be drawn from 

• refusal to answer questions, the suspect's legal right to refuse 
to be examined in this particular proceeding is clear. In 
a great number of cases, however, not only is the suspect 
ignorant of this right, but the bearing of the immigrant offi
cials and the detention to which he has already been sub
jected strengthen his belief that he must answer whatev~r 
questions he is asked. If he does refuse to answer or If 
his answers are not deemed satisfactory, he may be cross
examined not only once but several times and in some 
cases intimidat,ion is used to secure the desired information. 

Whatever may be an alien's right with respect to the 
privilege of sel:f-incrimination-and the effect of ~ubse~uent 
criminal proceedings is to be considered on thIS pOlllt
he should in fairness be apprised that anything he says may 
be used against him. . 

While it has been held that deportation is not a criminal 
proceeding, the Supreme Court has shown that the purpose 
of the constitutional provision is not to be narrowly 

construed. 
It is imPossible that the meaning of the constitutional provision 

cQ,n only be, that a l)erson shall not be compelled to be a witness 
against himself in a' criminal prosecution against himself. It woulll 
doubtless cover G'illZh cases; but it is not limited to them. The object 
was to insure that a person shouW not be compelled, when acting as 
a witness in any investigation, to give testimony whIch might tend 
to show that he himself had committed a crime. (Counselman v. 
Bltchcoclt, 142 U. S. 547, 562.) , 

Deportation, whatever may be its technical status under 
our laws, involves as serious consequences to the alien and 
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his fa~i~y as does punishment for the breach of many of 
our cr.Im.lllallaws. The second chapter of the proposed Code 
o~ CrImlllal Pr?cedure prepared by the .American Law In
~tl~u~e states, WIth l'espect to preliminary examinations, that 
It.IS the duty of a magIstrate when a person is brouO'ht before 
~llm upo~ an arrest, either with or without a w~rrant to 
mform 111m. of the charge against him of his riO'ht to 'aid 
of counsel during the preliminary e;amination~ that the 
defendant may refuse to make any statement, but that if he 
d?es ~ake ~uch state~ent, whatever he says therein may be 
gIven III eVIdence agalllst him . 
. I~ view of t~le f~ct that no counsel can be present at pre

hmlllary ex.amlllatIOns in deportation proceedings and that 
what th~ allen says may and often is made the basis for his 
deportatIOn and for his criminal prosecution, it would at 
least seem that the suspect should be notified in intelliO'ible 
terms, that he is not obliged to answer questions and, if he 
does answer, whatever he says may be used against him. 
Even now some such warning is O'iven in some cases 
A.lthough this warning may not be a te~hnical requisite undel: 
tl;e fiftl~ amendment, it is the minimum protection of indi
VIdual rIghts de~anded by elementary fairness. 

It has bee~ saId that no such warnings are given in a 
large. proportIon of the deportation cases. Even where they 
ar~ glve~,.however, they are often couched in legar verbiage 
umntelhglble to a person who speaks our lanO'uacre imper-
fectly and who is often uneducated. b b . 

Th.e fOl:m of warning used in preliminary investigations 
?f crlI~es I~ England under the Judges' Rules has a simplic
Ity wluch IS .in s~rikiI~g contrast with the forms sometimes 
used by our ImuugratlOn authorities: 

Do you wish to say anything in answor to the charge? You a 
not obliged to say anything .unless YOU' w.ish to do so, but whatcv~: 
you say will be taken down III writing and may be given in evidence. 

It is the duty of e'Yery official charged with the enforce
ment of the law to see that the person before him under
s~ands tJle nature of the proceedings and what his own 
rIghts are. 
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In United States 'lJ. Bell the court said: 
An ignorant negro lllall, brought before all official for whom natu

rally he lllust have great regurd in respect of his au thol'ity, is taken, 
into the office of the o~cial, which, while it is n public office, is not 
an open court, but more Uke n privute corner; and, separate and apart 
from all the world, with only those two, be is subjected to a close, pro
sumably artful, und necessarily an inquisitorial, examination, in
tended to develop whatever el'iminality may have existed ill the trans
action with which the witness hus been concerned, whether it re
lates to him 01' other persons j and this without any attendance of' 
counsel, without any previous consultation with counsel, and without 
any warning by the officinl of his rtght to be silent-absolutely silent
so far as evel'y question that was put to this witness was eoncerned" 
as we muy infer from the nature and character of the document 
itself, amI. in total ignorance of his privilege ill the premises, It is, 
idle to say, in view of such circumstances, thut this citizen had vol
untal:ily appeared for his examination j that he had knowingly waived 
his privilege of being silent, und Ilnswered with a full responsibility 
of one who wus aware of thut which he was doing, and of the mag
nitude of its iZ1;Jportnnce to him in llJany and divers directions. (81 
Fed. 830, 830,) 

The injustice of th~ methods used in preliminary exami
nations is not confined to failure to apprise the stlspect of 
his rights or even to extortion of a statement under some 
form of duress. The nature and scope of the questioning to 
which many suspects are put can only be described, in the, 
phrase of Mr. Justice Brewer, as a star-chamber proceeding. 

The analogy is not rhetorical. The practice of !1ppre-· 
hending a suspect and examining his belongings a~lCl person 
without 80me form of a bill was often resorted to by the 
star chambel'. Scofield says, in a study of the court of the 
star chamber: 

Again, the usual somewhat elo.borate form or proceeding was· 
sometimes replaced by a much more summal'y form. A suspected 
person was, on some occasions, in direct violation of Stat. 3 Hen. 
VII, c. i., apprehended without the form of a bill, find was privately 
examined-I< without oath or any compulsory means," writes Hudson j 
but, even if that were true (it probably was not true in earlier days) 
fear, 01: the hope of pardoll, which was more, readily fOl·thcoming to. 
one who confesse(l than to one w110, pleading not guilty, then ex-

'perienced the ordinary process of the court, must often have served 
as well as compulsion. If the accused acknowledged his confession 
When brought to the bar after such exaiuination, the attoruey gencral. 
then set forth the charge, the d~fenelant made what excuses for" 
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himself he COUld, and the court at once pt'oceede(l t 
j 1 i 0 the sentence, 
U( g ng the party only on his confession. 

" Rem?~8tl'ltnCe8 were made to Parliament against the 
exerCISI?g ~f .t~le oath ex officio, and other proceedings by 

way, of 1ll.qmsItlOn l'each.in.g even to mon's thoughts, the 
upprehonc1mg, and det~llllng of men by pursuivants." 
Sp.~echos were. made agamst the ,practice and these inquisi
tonal Pl'OC~~dlllg8 were one of the chief reasons which led 
~o the a~O~ItIon of the court in 1641. rrhis practice is strik
~llgly sll1l11!11' to that used in many cases by immiO'rant 
lllspectors. b 

. ~ne of. the f£:·e.atest legal writers in speaking of the pre
hmlllury mqUlsItlOn of one not yet charO'ed with an offense 
says: . b 

Th~ system of "inquisition," properly so called si"'nifics 
eXtulllllntion on mel' \ su i' .' b an . . e sp ClOn, without pl'lor presentment in(llct-
ment, 01' other formal accusation' >I< >I<,~ und t'b 't 
one I l' 1 ' e COIl est for lUn( lC( yeUrs centered solely 011 the abuse of such a sy t 
Il~ the 11.1111<l~ of petty bureaucrats, whethel' undcr James the ;i~~: 
~t u~der ~hlllp the Second, or in the twentieth century under fin 
>I< m;r l~un republic, such n system is nhvll~'s certnin to be abused. 
. No doubt a guilty person Inuy justly be called upon at an ' 

tIme, far guilt elesol'ves no immunity. But it is tho innoocmt th(l~ 
nced protootion. Under any system which permits Jolin D t b' 
fOrced to answel' all the mere suspicion of an officer of theo~a\; a ~ 
on. lltlblic rumor, 01' on secret betrayal, two abuses have alWays ~re~ 
vUlled and inevitably will prevail: First, the petty judicial officer 
becomes n locnl tyrunt anel misuses his £1iscretiol1 for politic 1 . 
~ercenary 01' mUliCious enels j secondly, a blackmail is prnCticead l~~ 
t lOse unscrupulous members of the community who thl'oU"'ll throats 0; i~spiring a pl'osecutio~ nrc able to prey upon the fe:rs of the 
"euk or the timid. (4 WIgmore on Evidence, 2d Ed., sec. ~~251.) 

.Preliminary . exnmi:nations of persons suspected of being 
ah~n~ are not In themselves illegal nor are they necessarily 
unralr. The b~l'den of proof is alw(1,Ys upon the govern
ment to show alIenage and there is no O'ood renson WIly nn r . . b' .. Y 
P?l'son,. a Ie~ or CItIzen, should object to being asked a.bollt 
hIS na~lOnahty by a pl.'oper officinl. If tho person is an alien 
thel'~ IS no reason why he should not :further be asked as to 
the tIme and manner of his entry and the lawfulness or his 
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presence here, even though he may have the right to refuse 
to answer the questions put. ' 

But there is no l'eason which can justify the practices of 
the Inquisition in 'cross-examination by immigrant inspec
tors. Here again th~ refel'ence is more than a figure of 
speech. 

The following excerpts are taken from a scholarly history 
of the Inql~isition of the Middle Ages: 

At best the inquisitorial process was a dangerous one in its con· 
junction of prosecutor with judge, and when it was first introduced 
in ecclesiastical jurisprudence careful limitations to prevent abuse 
were felt to ,be absolutely essential. The danger was doubled when 
the prosecuting judge was an earnest zealot bent on upholding the 
faith ancI predetermined on seeing in every prisoner before him a 
heretic to be convicted at any cost j I/< '" *. All the safeguards 
which human experience had shown to be necessary in judicial, pro
ceecUngs of the most trivial character were deliberately cast aside in 
these cases, • 11< "'. The inquisitor, with endless' iteration, was 
empowered and instructed to proceed summarily, to disregard forms, 
'to permit no impediments arising from judicial rules Qr the wrangling 
of advocates, to shorten tlle proceedings as much as possible by de
priving the accused of the ordinary facilities of defense, • '" ... 

Perhaps the mildest form of the devices to entrap an unwary pris
oner' was the recommendation that the examiner should always 
assume the fact of Which he was in q.uest and ask about the details. 
(Lea's History of the Inquisition of the Middle Ages, Vol. I, pp. 
405,416.) 

:A reference to the description of some of the pl'eliminary 
e:xaminations in deportation cases shows the appr<?priate
ness of the comparison. As in the Inquisition, the inquiries 
in deportation cases often search every aspect of the suspect's 
life and thought. 

Like the use of illegal methods, many of these inquiries, 
it is believed, are kept out of the record. It is of interest 
in connection with such omissions that the Report of the 
Royal Commission on Police Power and Procedure recom
mends that preliminary statements should report both ques
tions and answers as nearly as possible in the actual words 
used. . 

Under the proposed Code of Criminal Procedure of tIie 
American Law Institute, the making of a statement by a 
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suspect in a preliminary examination would not subject him 
to cross-examination unless he voluntarily tenders himself 
as a witness; cross-examination in preliminary examinations 
is expressly forbidden by the English Judges' Rules. 
. The preliminary examination in deportation cases often 
plLrtakes far 1110re of the nature of compulsory cross-exami
nation than of voluntary statement. 

It is doubtful if anywhere in the entire system of Anglo
Saxon jurisprUdence are government officials given similar 
unfettered rights of pl'ivate inquiry, or is the exercise of 
governmental power more often chal'acterized by violations 
of fairness and decency. 

(0) LAOK OF OUSTOMARY SAFEGUARDS 

Despite the seriousness of the result of deportution, the 
proceedings are private. There are no public records of the 
reports of the immigrant inspectors or of the findings of 
the board of review. There is no provision for appeal to 
the courts; judicial reviews by writs of habeas corpus are 
few in number and limited in scope. 

One of the most striking features of the entire procedure 
is the lack of counsel for the suspects. No attorneys are 
allowed in the preliminary examinations, and even at the 
warrant hearings the persons with whom the processes of 
deportation laws are apt to come into contact generally have 
no funds with which to procure lawyers. In the great 
majority of cases, suspects have no one at any stage of the 
proceeding to protect their rights. 

Chief Justice Hughes devoted most of his recent address 
to the members of the Federal Bar Association to the dis
cussion of the problems brought about by the tremendous 
powers given to administrative agencies, and pointed out the 
increasing need for lawyers: . 

In this new dispensation the service of the lawyer becomes more 
than ever indispensable. In the early days it wus the fearles.s lawyer, 
standing in the dignity and authority of his profession, unabashed 
nnd determined, before tyrannical judges prone to ab\l.se judicial 
prerogatives, who vindicated essentiaillberties and secured for us our 
happy tradition both of judicial independence nnd judicIal responsi-
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blUty. So to-day, it is to the well trained, learned, and experienced 
members of the bar justifying the trust reposed in them, and repre
senting their clients with honorable zeal, that tbe intUviduals of the 
community must continue ~o look for protection against every 
encroachment upon indtvidual rights. (Reported in the United States 
Daily, Februury 14, 1031.) 

No bettel' illustmtion of the Chiet Justice's remarks could 
be found than the workings of the deportation process. In 
the first part of this l,'epol't examples have been given of the 
many cases in which, when attorneys were present, they were 
able to establish aclditional facts ot' the proper construction 
and application of the laws and thereby pI'event deportll,
tions which would otherwise have been effected. In all prob
ability t~ great many unrepresented persons have been de
ported whom lawyers could have saved. 

(a) DESPOTIO POWERS OF THE ADMINIS'l'UA'.J:IVE AGlDNCY 

In the first part of this report, thel'e hus been shown the 
tremendous power of the field personnel in deportation 
cuses. Members of the same local office make the in vestiga
tions, conduct the preliminary examinations, decide whether 
an interpreter is needed, act as interprcter aml as stenog
rapher, conduct the warrant hern,jng, and make a recom
mendation to 'Washington as to whether 01' not the suspect 
should be deported. Often the same individual acts in a 
nUlU,ber of these capacities, Moreover, the record sent to 
'Washington contn.ins only so much of what has gone on as 
the inspector may wish. 

In all these proceedings, the Government officials are not 
bound, the COtll'ts have held, by the ordinary l.'ules of evi
dence. Hearsay t'estimony and l'Ulnors are producecl and 
relied upon. UncleI' the decisions ot the courts, tho hear
ing of an alien, though it must be fair, can be II summary." 

Judgc Hutcheson in the case of In 1'0 Ostcrloh l'crel'red 
to a deportation. case involving churges against a "young 
woman, a stranger in a strange, though adopted, land, 

. speaking English imperfectly, fmd relying upon one mll!l as 
inquisitor, interpreter, prosecutor, and judge," as Q, hearing 
"stripped of the conditions which lUake for justice." (34 
F. (2c1) 223,224.)' . 
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In commenting upon another deportation hearing, Judge 
Learned lIand said: 

The attitude of the examiner, the introduction of confused and 
voluminous evidence takeu elsewhere, the strong indications that the 
llPllellullt Was Vaguely regarded as undeSirable, and that deportation 
W,:ls thought the easiest way to get rid of him and to avoid the 
normal processes of law-all these warn us of the dangers Iuherent 
-tll a system wllere p~'osecutor and judge are one and the ordinary 
l'ules Wl1icb pl'otect the accused are in abeyance. It is allparent how 
easy is the descent by short cuts to the disposition of cnses without 
clear legal grounds 01' evidence which rationnlly proves them. These 
1l1'O tIle essence of any hearing in whidl the personul feelings of the 
tribunnls nrc not to be substituted for prescribed standards. (United 
Sttltes ex l'el Iorio 1>. Dny, 34 F. (2d) 920, 922.) 

In the department's headquul,'ters at 'WashinO'ton these 
re~Ol'ds so compiled. nre reviewed by another gl~Up 'of of~ 
ficmls who are uppoll1ted by a:l),d responsible to f'le head or 
tho department charged with (,he enforcement of the law. 

It is this body which in effect decides whethel' the suspected 
person should be deported. Its decisions, no mutter what 
terms be l~soc1, involve the determination of the most impor
tant questlOns of fact and of law. It is to this group of lllen 
alone. thnt the suspect in a great majority of cases must 
look :£01' the safeguarding of his rights, 

In his book, The New Despotism Lord Hewart or Bury 
Lord Chief Justice of England, snid: ) 

One would hnvo thought it perfectly obvious thnt no one employed 
in an admilllstrntiYe capacity ought to be entrusted with judicial 
duties in lI1lttters connected with his uclmlnistrative duties. Tho re
spectivQ duties are incompntible. It is too much to expect in such 
circumstances that he shOUld perform the jucllclal duties impartially, 
Even if lle ncts in good faith, and does his best to como to a l'Ight 
decision, be C'ln not help bringing what mny be calleel all ollicinl 
01' departmental mind, which is n very different thing from a jlldi. 
cinl mind, as e,'erybody Who has had llny dealings with public oID. 
clals lmows, to benr on the matter he has to decide. l\Iore than that, 
it is his duty, as an olliclal, to obey any instructions gtven him by 
his superiors, and in t,he absence of special instructions, to further 
whut he knows to be the policy of his department. Bls position maltes 
it inevitable that he should be subject to polltlcnl influences, 
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Chief Justice Hughes, in the _ address already quoted, re
ferred to the dangers of administrativo authority in the 
following words:, 

We are thus confronted with the distinctive development of our 
era that the activities of the people are largely controlled by Govern
me;t bureaus in State amI Nation. It has well been said that this 
multiplication of administrl\tive bodies with large powers .. has 
raised anew for our lnw, after three centuries, the problem of exec-

1 d .. d . . t t' jusl-l'ce" A utiye justice" j perhaps better stye a mllllS ra lve ".'. 
host of controversies as to privn.te rights are no longer c1ecldec1 III 

courts. _ 
.A.c1ministl'ative authority, within a constantly widening sphere of 

action, ancI subject only to the limitations of certain broad principles, 
establishes particular rules, finds the facts, and decides as to par
ticular rights. The power of administrative bodies to maIm findings 
of fact which may be treated as' conclusive, if there is evidence both 
ways, is a powcr of cnormous consequence. An unscrupulous admin
istrator might be tempted to say, .. Let me finc1 the facts for the 
peGj,lle of my country, and I care little who lays down the general 
principles" "', '" "'. . 
• '" >I< '" these new methoc1s put us to new tests, anc1 the serlOUS 
question of the future is whether we have enough .of th; ~1c1 spirit 
which gave us our institutions to save them from belllg 0\ erwhelmec1. 

It is inevi'i..Jble, particularly when none of the customary 
safeguards of the rights of the individu~l are present, th~t 
despotic power given should be despotlCall! used. It IS 
inevitable however fair the board of reVIew may and 
undoubtechy does wish to be, that, by reason of its po~iti~n 
in the administrative structure, it can not properly :rulnll 
its functions of quasi-judicial d3termination. That in ~an! 
cases it does not do so, even on the records before .1t,. IS 
shown in the first part of tllis report. In the great ma]ol'lty 
of cases, it follows the recommendation of the imuligrant 
inspector. ., . 

Another inevitable corollary of the board's posltlOnis that 
it cannot exercise the proper supervisivn over the prior 
stages in the procedure. An independent tribunal, whether 
judicial or quasi-judicial in character, would at least en
deavor to see that the proceedings below were properly 
.conducted with due regard; not necessarily for the la~s of 
evidence, but for constitutional rights and general considera-

.• 
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tions of fairness. The board of review is confined to the 
record before it. 

The effect of this tremendous concentration of authority 
in one administrative department has been described by 
Judge Holt, in United States ex reI. Bosny et al. v Williams, 
Commissioner. 

It is, of course, obvious that such a methoc1 of procedure disregards 
almost every func1amental principle established in England and this 
country for the protection of per!";)l1i:s clllu'ged with an offense. The 
person arrested does not 11ccessarily know who instigated the prose
cution. He is held in seclusion, antI is not permitted to consult 
counsel until he has been privately examined undcr oath. The whole 
proceeding is usually substantially in the control of one of the inspec
tors, who acts in it as informer, arresting Officer, inquisitor, and 
judge. The secretary who issues the order of arrest anc1 the order 
of deportation is an administrative officer who sits hundrec1s of mUes 
away, and nevel' sees 01' hears the person proceeded' against or the 
witnesses. (185 Fed. 598, 599.) 

Nor is this dangerous concentration of authority necessary 
for the proper enforcement of the law-indeed, it is contrary 
to the development of the American administrative structure. 
We have become familial' in recent years with specialized 
courts, such as the Court of Claims, the Court of Customs 
and Patent Appeals, and the United States Customs Court, 
which deal with cases of one particular type. "Ve have be
come still more accustomed to independent bodies or com
missions appointed by the President, making their own rules 
of procedure and entirely separated from the jurisdiction 
of any other govermental department. Examples of such 
commissions are the Interstate Commerce Commission, the 
Federal Trade Commission, the Federal Radio Commission, 
and the Board of Tax Appeals. These bodies often combine 
administrative and quasi-judicial functions, and their crea
tion and development has been favorably regarded as a dis
tinct contribution to the technique of government in modern 
times. 

In almost all of these independent administrative tribu
nals, the questions, although important, are financial in 
nature. The importance of the ques,tions in deportation 
cases is even greater, for these cases involve- human rights 
and liberties. . 
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. Unfortunately, some of the objectionable features to 
which reference has been made in this report are sympto
matic rather than confined to one 'governmental department 
alone. Personal ~ights have been invaded in other branches 
of the law. Many persons other than those against w~om 
violations of the immigration laws are charged are depl'lved 
of the presence of counsel in imp.ortant matters by r~lle or 
by pecuniary linlitations. Thel'~ 1.S a g~neral. danger III the 
increasing powers given to admIlllstr~tlve tl'lbun~ls, as the 
Chief Justices of England and AmerIca have pomted out. 
But it is believed that nowhere else in legal processes of so 
important a nature is there the deplorable combination of all 
the elements of illegal procedure, absence of safeguards and 
despotic power which is to be found in the proceedings of 
deportation. 

(e) LAOK OF DISORETION 

Despite the'tremen¢l.ous powers given the Department of 
Labor it has comparatively little discretion to prevent cases 
of l.ln~ecessary hardship and suffering, either to the alien 
or to American citizens who may be members of the alien's 
family. . . 

The inconsistency of the statutes themselves m tIns respect 
is anomalous. If an alien has committed a crime involving 
moral turpitude the j-udO'e who sentences him has the power 
to prevent depo~tation. b If the alien has been convicted of 
tradinO' with a public enemy, the Secretary of Labor must 
find tl~at he is an undesirable resident of the United States 
before deportation is possible. But. tl:er~ is no ~tatutory 
discretion anywhere as to the great maJorIty of alIens ~ho 

. are deportable, even though they have been th~ most deslral~ 
ble of residents and even though their deportatIOn may res~ 
in their American, children becoming public charges. WhIle 
some administrative discretion is possible through the use of 
such devices as voluntary departure, this discretion i.s limited 
and sporadically exercised. The first part of tIns report 
shows how insufficient this -discretion is to pre~ent case~ of 
'unnecessary hardship. . 

In the criminal law there is always somewhere the rIght 
of pardon 01' probation, even in' the most serious cases. The 
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proportion of deportees who are members of the criminal 
or immoral classes is comparatively small; most persons de
ported are guilty only of technical violations of our law. 
Many have lived in this country for a long period, some 
have come over as children, others have married Americans 
p.nd have had American children born to them. It is incon
ceivable that thlilre should be no power analogous to that of 
pardon or probation in a process through which over 16,000 
persons, exclusive of their depandents, are affected in one 
year. Yet the law gives no such power. 

It does not follow that if such a power existed it should 
be exercised in all cases of long residence or of American 
families, any more than all criminals are pardoned 01' placed 
on probation under similar circumstances. But it is an 
insufferable reflection upon our humanity that 'our laws can 
give such despotic power in deportation and yet provide so 
little opportunity for even administrative mercy. 

While there is some little discretion, however limited, in 
effecting deportation, once an alien is expelled he is forever 
barred from readmission in this country. Here there is 
no exception. Deportation means banishment. 

In his annual report for the fiscal year 1930 the Commis
sioner General of Immigration recommends that the Secre
tary of Labor be authorized to permit aliens heretofore or 
hereafter arrested and deported to apply in highly meri
torious cases for readmission. In the same report the com
missioner general recommends that the Secretary of Labor 
be given authority and power to admit aliens in cases of 
hardship. '1"he question of admission or aliens is not within 
the scope of this report, but it surely follows that if diEj,cre
tion should be given in the admission of immigrants who 
have not yet landed, at least the same discretion should be 
allowed in the expUlsion of aliens who may have spent most 
of their'lives in .this country. 

As to the necessity of these recommendations, there should 
be no question. 'I'he absence of discretionary power, both 
in the deportation of aliens and the readmission of aliens 
who have been heretofore deported, has had results which 
should not be tolerated in a civil~zed country. 
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2 

DEFEOTS IN MAOHINERY OF ENFOROEMENT 

(a) LAOK OF OOOPERATION IN APPREHENSION OF ALIFlN 
ORIMINALS 

In the first part of this report reference has been made to 
the lack of cooperation of penal institutions and police offi
cials in certain localities. While thif:\ condition is appar
ently being remedied, in part at least, it still res~lts in a 
number of aliens of the most dangerous classes bemg con
fined in jails or penitentiaries and eventul1lly turned loose 
upon the community without the immigration authorities' 
knowledge. 

Effectiveness of law enforcement is qualitative as well as 
quantitative. It would appear that conce~tratio~ of. the dis
trict immiO'ration authorities upon the mvestigatIOn and 
apprehenEli~n. of alien criminals is highly des,irable even if 
such concentration temporarily may mean fewer deporta
tions for technical violations. 

(0) OVEROENTRALIZATION 

Reference has been made to the prevalence of illegal 
arrests. In the first part of this report, it was found that 
the reason for many of these arrests is the fact that war
rants can be issued only in Washington. The local offices 
are often on the horns of a dilemma. Either they must vio
late the law or they run serious riskf:\ of a deportable alien's 
escape before he can be seized. Moreover, the issuance of 
the warrant of arrest in vVashington is generally on a tele
O'raphic application which does not set forth the actual facts 
=nd tends to become a mere formality. Obviously, some 
procedure should be worked out which can obviate this diffi
culty and at the same time prevent further abuse of power 
by local immigrant officials. 

(0) INSUFFIOIENOY OF FIELD PERSONNEL 

The border patrol is insufficient in personnel to prevent 
a large number of illegal entri~s. It is much less expensive 
to apprehend an alien at the time of effecting illegal entry 

'\ P'*{ 
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or shortly thereafter than it is to ferret him out and prove 
he is deportable after he has been living here some years. 
A larger number of immigration patrol inspectors would 
greatly aid hI preventing illegal entries both along the 
boi'ders and, as the Commissioner General of Immigration 
suggcsts, at seaports, by examining vessels for alien stow
aways. 

'rhe work of the immigrant inspectors in investigating 
and apprehending aliens is limited, as has been shown, not 
so much by inadequacy in the scope of the law as by lack 
of man power. The greater the number of competent immi
grant inspectors, the more the law can be enforced. 

The salaries paid the field personnel are in general insuf
ficient to command the services of men properly qualified for 
the performance of the important functions with which they 
are charged. 

(d) HANDIOAPS RESULTING FROM OONFUSION OF 
FUNOTIONS 

The charging of the Department of Labor with quasl~ 
judicial as well as acbninistrative functions has unfortunate 
results other than violation of personal riO'hts. It takes 

• 0 

tllne even to go through the motions of hearings. Forms 
must bc filled but, stenographers are tied up and one or more 
immigrant inspectors must sit in each case. As a conse
quence, the investigation and apprehension of deportable 
aliens, which after all is the primary duty of the depart
ment, is handicapped. 

Moreover, the board of review in ';V ashington has func
tions other than the reviewing of records in deportation 
proceedings. An increasing volume of immigration work 
~las overloaded the members of this board, as is shown by 
lts annual output tabulated in the first part of this report. 
No group of men can be expected to handle such a volume of 
work with proper attention given to each case. Removal 
of their quasi-judicial function in deportation cases would 
give the bOD,rd more time for the performance of their 
administrative duties. 

< .' 
__ ~~~" .. n.; ________ ~ __________ •• ____ _ 
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II. 
CAUSES OF OBJECTIONABLE FEATURES 

I 
1 

LAOK OF CONSIDERATION OF THE DEPORTATION SYS'l'E]\[ 

The growing emphasis laid in l'ecent years upon the neces
sity of broadening the powers of deportation, while it has 
had valuable results in efficacy of enforcement, has operated 
to preclude necessary study of the structure of .the depor~a
tion system. Deportation has been regarded, III the mam, 
only as the concomitant of our hmnigrati~n policy .and a 
method of ridding the couI?-try of undesll'able reSIdents. 
Congress has from time to time added to the classes of 
deportable aliens and the Department of Labor has shown 
steadily increasing vigor in carrying out the enforcement of 
the statutes. It by no means follows that greater enforce
ment of a law should be accompanied by failure to study the 
structure of the enforcement machinery and the technique 
developed. In the deportation process, however, this has 
been the case. It has been feU that the greater number of 
deportations effected is sufficient evidence of the soundness 
of the entire deportation system. 

2 

ABSENOE OF PUBLIC FINDINGS 

The results of the deportation process have been expressed 
almost entirely by mathematicol figures. The published rec
ords chiefly consist of the mounting numbers of aliens de
ported and the increased appropriations necessary for the 
work ~f the department. The Annual Reports of the Com
missioner General necessarily deal only with statistics; the 
actual facts with reference to each case are hidden in the 
archives. 

In no other tribunal or administrative body dealing with 
important rights on such. a large scale is there a similar 

. situation. In the courts the facts which are the basis for. 
each decision are set forth, often at length. This is true 
even in legislative courts such as the Court of Claims, or 
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the Court of Customs and Patent Appeals. The Board of 
T~x Appea.ls, an administr~tive tribunal dealing entirely 
WIth financlUI matters, pubhshesthe facts upon which its 
decisions are predicated. 

.. In deportation caBes the Gover'nment is dealing not with 
r~ghts of property but with some of the most important 
rIghts of personal freedom. Any·detailed study of a group 
of these Ctlses must show not only the broad range they 
cover but also the tremendous effect which these decisions 
may. have upon h.ur~l!tn lives. Any such study, however dis
paSSIOnate, must, It IS believed, disclose the defects and abuses 
which characterize the present system-not, in the ma.in, be
caus? ?f t~le omissions or commissions of the department 
admllllstermg the law1 but because the defects and abuses 
are inherent in the system itself. Such studies are made 
almost as a matter of course in the workinO's of our laws . I b 
m a m~s~ every other particular. The constant scrutiny of 
the declSlons of our tribunals, whether judicial or adminis
trative in nature, has always been regarded as one of the 
greatest safeguards of our system of government. The lack 
of general opportunity to make such studies in connection 
Wit!I deportation proceedings must be regarded as one of the 
ma111 reasons for the general lack of consideration of the 
deportation system, and for the objectionable features of 
that system which have resulted. 

3 

HANDICAPS OF TIlE DEPARTMENT OF LABon 

It would be highly unfair to charge these defects and 
abuses to the particular department of our Government which 
has had all the handling of the deportation process thrust 
upon it .. The obj?ctionable features of the present system 
are not, 111 the mal11! the fault of the Departmenb of Labor, 
but of the system Itself. The criticismS) involved in this 
report are not to be taken as criticisms of the Department 
of Labor; indeed, it is doubtful if any group of men could 
have done better under the limitations and handicaps im
posed. No group of men, however zealous able and con-. t' , , 
SCIen IOUS, cun be expected to combine within themselves the 
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duties of investiO'ator, prosecutor and judge, and satisfacto
rily to discharg: each function. There are limitations of 
human nature which no statute can remove. 

Moreover the department at Washington merely repre
sents the to~ of a pyramid. The base consists of the immi
grant inspectors scattered throughout the country-~nen 
whom in general the officials of the department at vVasiung
ton do not even see before they are selected, who often have 
not the qualificatiolls necessary for the use of their tremen
dous powers and whose reports of their proceedings are olten 

incomplete. 
It has already been said that, as a whole, immigrant in-

spectors are honest and hard-working. But n~it~el' the sal~
ries which they command nor their lack of trammg for then 
duties can be expected to result in the evolution of officials 
who are able to sit dispassionatt~ly in judgment upon cases 
which they.themselves have investigated an'<.( prosecuted. 

The cumbersome centralization at vVashington is probably 
caused in larO'e part by a realization of this condition. 
Decentralizati~n under the present system, while it would 
probably result in a greater llulnber of deportations, would 
also give even more power where power is already often 

abused. 
It is natural if not inevitable, where duties of prosecution , . 

are combined with duties of a judicial nature, that the magls-
trate should become swallowed up in the detective. At the 
same time, even the motions of judicial hearings and the 
clerical work necessitated consume time and energy, so that 
the confusion of functions limits the effective performance of 

each function involved. 
4 

S'l'ATUS OF SUSPECTS 

The persons coming within the scope of the process of 
the deportation laws, as a wholo, occupy a low status in our 
economic structure. Many of them are ignorant. Sqme of 
them are members of classes who, whether or not deportable, 
are not the best material for. citizenship. 
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. Moreover! aliens have no votes and little influence. The 
tl.de of publIc sentimen~, at one .time so cordial, has definitely 
turned as our populatIOn has mcreased and our conditions 
h~ve change~1. The alien, even i£ he has been properly ad
l1l1tted to tIns country and is a law-abiding resident, does 
not command popular sympathy. 

.rrI~ose who are interested in aliens oJ.' in persons who come 
wltI~n the s.cope of the deportation processes often mal' with 
~ontllnentahty the considerations which they advance. It 
IS suspec.ted, sometimes with cause, that protests against the 
depo~·ta.tlOn system may be indirect attacks upon recent 
restrICtIOns of immigration. 

The economic status of suspects has another important 
aspect. The persons caught within the meshes of the law 
are generally unable to afford counsel and as yet no satis
~actory system has been evolved for the supplying of counsel 
m such cases by voluntary agencies. 

The effect of competent counsel in these proceeaiuO's has 
already been shown. Undoubtedly, the employme~lt of 
attorneys has prevented the expUlsion from this country of 
some persons who othorwise would have been deported and 
many a person has been deported when, i£ he had had 'O'ood 
counsel, t~lO result would have been different. I:> 

There IS, however, another and equally important result 
of tI:e general absence of competent attorneys in these pro
?eed~~g~. Whatever l~ay ~e the abuse of legal technicalities 
111 cummal processes 111 tIllS country, it is an accepted fact 
that, ~.s a whole, the int~rest and e~orts of competent lawyers 
constltute both a checl~111g. an~l gUldillg force in the develop
ment or Anglo-Saxon 111stIt.utIOns. This force, in the devel
op~ent of t.he deportation procedure, has been almost 
entll'ely absent. 
. As a result of the combination of the various factors 
mvolvecl! the general approach to the entire problem of 
dep~rta?1011 has become tinged with emotionalism. As the 
realIzatIOn ¥row~ that our social and economic structure is 
not yet perfect, It becomes more ancl more natural to seek 
a .scapegoat upon whom to vent our dissatisfaction. The 
allen possesses many obvious qualifications for such a role. 
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In so far as he,is interfering w.ith our laws or even residing 
here unlawfully, there is in geneml no reason why, he should 
not be deported, or why the process of deportatIOn should 
not be executed and witnessed with 0. glow of pleasure. 
'l'his emotional reaction, however, may result ~n grave 

in2ustice. 
5 

PUBLIO INIlIFFElIENOE TO PERSONAL RIGHTS 

. In the enforcement and observance of certain of ?ur 
Federal laws public antagonism has often been a deterrmg 
factor. This is not the case with respect to the laws govern-
mil' deportation of aliens. 

In a larger sense, however, the defects and abuses ~f 
the present system must in part be laid at the door of pubhc 
opinion. The objectionable features of the presen~ sy.stem 
of deportation are la~gely attrib~ta?l? to a ~eneralmd~ffe~
once to the preservatIOn of the mdlvldual rIghts of others. 
Rights of property arc zealously mainta~ned, .but we ,have 
manifested an increasing apathy to the mvaSlon of rIghts 
of personal liberty when we ourselves are not dil-ectly and 

tangibly affected. 
III 

PROPOSALS TO REMOVE OBJECTIONAL FEA
TURES OF PRESENT SYSTEM AND TO AID 
ENFORCEMENT 

1 

NATURE OF PROFOSALS 

In the discussion of proposals for changes in the present 
deportation system, the considerations set f?rth ~n the pr,e
liminary part of this report must be kept m mmd, I~ IS, 
after all, a pl'actical situation with which we ar~ deahng. 
Individual rilJ'hts must be protected; at the sume tIme, there 
should be no t:>undue interference with the vigorous enforce
ment of the immilJ'ration laws. There is no intrinsic rea
son why governme~tal machinery can not operate e~ectively 
and at the same time with proper regard for the rIghts of 
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the individual. It is not always easy to strike the. propel' 
balance between efficiency and protection of the individU!ll 
but it is believed that in the cl,t:lportation process a satis
factory structure and technique can be worked out. 'rhe 
?han?es in the pres?n~ syst~m herein suggested are not rad
Ical m nature but, It IS beheved, are the logical outgrowth, 
not· only o~ tendencies of the present deportntion system, but 
of the entll'e development of American administrative law. 

Many of the sug~estions contained .herein, if adopted, 
could be mude effectIve by rearrangements within the De
partment of Labor without enactment of new legislation. 
Other proposals, while not requiring legislative challO'cs 
would look to the coopemt.ion of different branches of th~ 
Government 01' of voluntary lto'encies. Only the suO'O'estions 
d I , 'tl I ,t:> t:>t:> ea ,mg WI ~ t Ie s~paratlOn of functions and power of dis-
cretIOn would reqUlre congressional action' this action could 
be si~pleof execution and would have am'ple precedent. 

Tlus report docs not deal with the classification of aliens 
subject to expUlsion. 

2 

SEPARA'l'ION OF FUNO'I'IONS 

(a) NEOESSITY 

En~phasis has already been laid upon the confusion of 
functlOns of t.he present system whereunder one department 
of ~ur G~vernment is forced to perform the conflicting duties 
?T mvesbgator, prosecutor and judge, with almost unlim
Ited power. Reference hus been ~ade both to the grave 
abuses and to the handicaps of proper law enforcement which 
have inevitably resulted. 

(b) INVESTIGATION AND PROSE.OUTION 

'rhe functions of investigation and prosecution are closely 
related, nnd while, as is pointed out in another reporl~ made 
to tl~e commission dealing generally with the subject of pros
c?utIons, ~urther study ~eeds to· be given to the proper rela
tIon betwee~ the ~unctl?nS of prosecuting attorneys nnd 
those of. pohce or mvestlgators, it would seem that in the 
deportatIOn cases the Department of Labor is equipped to 
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combine und effectively carry ,?-ut the functions of both i~ves
tiO'ation and prosecution. l.'his part of the struc~ure of the 
d~)ortation system, it is believed, should not be dIsturbed. 

I 
(c) JUDIOIAL FUNOTIONS 

(1) GENERAl, OONSIDERATIONS 

It has been pointed out that, while under the decisi?n~ of 
the Supreme Comt the deportation pl'~cess is not C~'l~l~al 
in nature and docs not necessitnte a hearmg be:fo~e It Ju(h~HLI 
tribunal under our Constitution, it nevertheless lllVolves un
podant functions of a judicial nature. Whether ~l~e e:,?r
cise of. these functions be called judicial or quasl;Judl~lIll 
makes little difference for nny practicnl purpose. rhe .un
portnnt considerntion is thnt in a mnt,ter of such serlol~s 
moment as deportation, the findings of i:\ct and the applI
cation of the laws should be made by a body of men fitted 
by training, character, and experience for ~he process of 
adjudication. It is equally important that th~s ~od! ~houlcl 
not be appointed by and function under the Jurls~lctIOl~ of 
the governmQlltal department l'esponsi.ble for ~he l~lV:stlga
tion and prosecution of the cases wInch the JUdglllo body 
is to decide. 'fhis body should have all unfettere~ oppor
tunity to review the prior processes of the cases whIch come 
before it to see if all the facts have been propel:ly developed 
and if duo~rocess of law hilS been observed; It should not 
be answerable for its decisions to tl~e department charged 
with the enforcement of the deportatIOn laws. 

Two proposals are to be considered with respect to the 

ep[U'ation of this quasi-judicilll function from the other 
S . t' functions involved in the deporta Ion process. 

(2) PROl'OSAL TO' GIVE FEDlmAT, COCRTS JURlSDlO'flON 

It has been ably contended by some organizations nlHl 

individuals that wnrrants of dep~rtation should be i~sued 
I by tIle Federal courts. It IS argued tlmt the l'lghts 

on y • . t t t involved in deportation processes [ll'e as Impor an as mos, 
of the mattel.'s which the Federal eourts are now called upon 
to adjudicate and more important. ~h.an many .of . su?h ~I\~es 
It is further contended that the glvlllg of dllS JUl'lschctlOlI 
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to the Federal courts would prevent many of the abuses of 
individual rights complained of in investigation and prose
cution and that the judiciary would see to the development 
of any facts which might operate to prevent unwarranted 
deportation when the suspect was too ignorant to defend 
himself. Instead of reviewing 11 pllper record, often incom
plete, to determine whether or not a warrant of deportation 
should issue, the court would hnve the opportlmity to see 
the suspect and to form its own opinion ns to his character 
und reliability. It is argued that the decision as to whether 
01' not a warl'llnt of deportation should be issued is in effect 
a judicial question, and that it is useless to create other 
tribunals when the judicial machinery provided by the Con
stitution can be utilized. In this connection the fllct is 
stressed that even under the present deportlltion laws ml1ny 
Chinese are still deportable only by judicial process. It 
is asked wby the benilfit of court hearings should be given 
to suspected members of a class which is almost entirely ex
cluded under our laws when members of other classes agllinst 
whom no such general discrimination is made are forced to 
have their rights adjudicated by administrative machinery 
111 one. 

Despite the weight of these arguments, the writer does 
not 'believe that the duty of making the original decisions 
as to whether 01' not suspects should be deported should be 
pillced upon the Federal courts. The President of the 
United States, the Attomey General, and this commission 
itself hnve stressed the present burden imposed by law upon 
tho Federlll courts and the congestion which haf resulted 
throughout the country. The volumo of deportation proc
C::lses is lnrge ahd is steadily increasing. During the last 
fiscllI year over 20,000 warrants of arrest were received by 
field officials. To impose upon the district courts the duty 
of presiding in deportation cllses would cause consia.erable 
delay in the deportation process itself and would seriously 
interfere with the present work of the Federal judiciary. 

However judicial in nature the process involved in muk
ing the decisions as to deportation may be, there is also con
tained in many of these decisions an element administrative 
in character. 'this is particularly true, if, as has been 
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contended, a greater power of discretion in these cases 
should be given by the law. The exercise of such powel' of 
discretion should not be arbitrary PI' capricious. One tribu
nal passing upon all qeportations, if properly constituted 
and if its decisions are reported, is bo'md in time to evolve 
certain general principles relating to the exercise of the 
discretion. On the other hand, if the discretion were to 
be exercised by Federal judges in different parts of the 
country the building up of such general principl'es would be 

, more difficult. Again, the proper adjudication of deport~
Hon cases is considerably aided by familiarity, not only with 
the pPJrticular applicable law but with the general condi
tions in which the law operates. 

In othel'words, consideration of the elements involved 
St'ems to point to the advisability of the creation of J1,n 
independent specialized tribunal for the decision of deporta-
tion cases. . 

(3) OREATION OF AN INDEPENDENT TRIBUNAL 

The, creation of such independent tribunals in other 
bl'anches of our Government has already been discussed; 
as a whole the development of the system under which such 
independe~t bodies as the Interstate Commerce Commission, 
the Federal Trade Commission, and the Board of Tax 
Appeals have arisen is one of the most successful features 
of administrative law which this country has developed. 

Such tribunals, in independence and soundness of judg
ment and in the character of their members, often have a 
position and dignity similar to that of It court. U nUke a 
court, their adjudications are confined to a partiCUlar field, 
and,they often have administrative powers. 

The creation of such an independent tribunal for the 
determination of deportation cases seems to be the logical 
development of the present syste\ll itself. The Department 
of Labor has found it advisable to create a board of review 
within its own organization. As has been shown, this 
board had developed certain l!mbryonic judicial tendencie~, 
although the growth of these tendencies has been hampered 
by the subordinate position in t~e. department which the 
bOILI'cl occupies. The next step III development seems 
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cleal'-the dichotomy should be made complete. The board 
of review should be lifted out of its place in the Department 
of Labor and should be made an indepfmdent tribunal. 

Perhaps the closest analogy in structul'e to such It pro
posed tribunal is the Board of Tax Appeals, an independent 
governmental agency creabd by Cong~'ess in 1924. T-his 
board neither initiates nor prosecutes the cases which a~e 
bl'ought before it but in effect sits as a court. Its hearings 
nre public and its decisions are reported. It has some power 
of appointment and is working out an elastic organization. 
Appeals are allowed from its findings to the Circuit Courts 
of Appeals in the respective circuits. The independence of 
this board and the satisfactory nature. of its decisions are 
generally conceded. 

There seems to be no good reason 'vhy ~e should not pro
ceed at least as far in the establishment of a satisfactory sys
tem with respect to the important personal rights involved in 
deporta\~ion as we have with respect to the property rights 
involved in taxation. 

The creation of such an independent tribunal as an b.tegral 
part of the deportation process is not indicated by the growth 
of administrative law in our own country alone. Under the 
English law, the Home Secretary is given the power to make 
an order of deportation if he deems it to be conducive to the 
public good. The problems in connection with deportation 
nre by no menns as serious in Great Britain as they are in 
this country. The number of deportat.ions from England in 
the years 1924 to 1930, inclusive,w!lS only 1,471. But there 
have been protests in England, as in America, against the 
broad powers in dep0l'tation cases and against the unre
strained power of administrative bodies. Whether or not 
as a result of these protests, the British Home Office, the 
writer has been informed by that body itSelf, intends volull
tarily to recommend the creatioll of un independent tribunal 
to hear appeals from the Rome Secretary's findings in depor-
tation matters. . 

That there is in America at the present time, and for some 
future time will bet ample work for such an independent 
tribunal to perform is self-evident. Whatever may be the 
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accuracy of the guesses as to the number of aliens who are 
unlawfully in this country, the aggregate is sufficiently great 
to insure an increasing number of deportations for a number 
of years. Moreover, ih spite of the most vigorous efforts of 
the border patrol and the immigrant inspectors, a certain 
number of aliens will continue to enter u!1lawfully. In addi
tion, there are the aliens who have entered this country 
legally but who because of commission of crimes 01' economic 
misfortunes will in the future become subject to depol tation. 
If and when we reach the happy point where deportation is 
no longer a major problem, the necessity for such a board 
could then bl:; l'econsidered by Congrr,ss. At present, unfor
tunately, such a time seems far distant. 

(4) CIlARAIlTER OF TIlE TRIBUNAL 

This tr:L~l].I)l, if created, could be known as the Board of 
Alien Appeals.. The name is unimportant. It would be ap
pointed by the President and would not come under the jur
isdiction of any department of the Government. The men 
appointed to it should be of judicial caliber and the salaries 
provided should be adequate to assure acceptance of appoint
ment by men of the necessary qualifications. A majority of 
the board should be lawyers but it should include men with 
llractical experience in immigration work. 

(5) JUIIISDICTION 

The immigration statutes should be changed so that war
rants of deportation shall be issued by this board instead 
of by the Secretary of Labor as at present. As this board 
would have the sole power to issue warrants of deportation, 
the hearings under the warrants of arrest would come under 
its jurisdiction. These warrant hearings, as has been shown, 
are themselves quasi-judicial in nature as it is here for the 
first time that the alien is given an opportunity to show 
cause why he should not be deported. 'rhe power to issue 
warrants of arrest would follow the power of deportation. 
. It might be found advisable to give the board jurisdiction 

in certain immigration matters other than cases of depor
tation, such as appeals from locnl boards of special inquiry 

I 
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in cases of admission or exclusion, but the consideration of 
such questions is not within the scope of this report. 

(6) OIlOANIZA'rION 

This bon,rd should be given broad powers to effect its own 
organization. There should be provision for the appoint
~ent ~f such sl:b?rdina~e officials by the board, in conjunc
tIOn wlth the Clvll serVlCe, as it may find necessary for the 
propel' fulfillment of its functions. These officials should 
be proper~y ~ualified and should be responsible only to the 
board. Slmllar powers of appointment are given to the 
Board of'rax Appeals and the Interstate Commerce Oom
mission. 

It is deemed inadvisable to outline in too O'l'eat detail 
the organization of the proposed board. SUcll tribunals 
must in a measure feel their way and work out their own 
structure as their experience shows necessary. However 
certain tentative suggestions of organization may be ad~ 
vanced. 

The ~oard of alien appeals would itself sit in Washington. 
Under lts power to appoint subordinate officials however 
~t co~ld designate such officials to conduct the wa:rant hear~ 
111gS 111 the different locolities. These local officials should 
ah:ays be available for warrant hearings so that the depor
t:ltlOn cases be not unduly delayed. They must be respon
slble .not to the. Department of Labor, which has prepared 
and IS prosecut111g the case against the suspect., but to the 
b~al'd of alien appeals. 

It. might be found advisable, in addition to these local 
offiClals, for the board to have a corps of such officials who 
tr~veled about the country so that procedure could be made 
umform and freshness of point of view could be obtained. 
Members of the board of alien appeals themselves miO'ht 
occasionally fin~l it advis~ble to travel about the country ~nd 
see the system 111 operatlOn. Here again there would be a 
close analogy to the working of the Board of Tax Appeals. 

vVarrants of arrest would be issued upon probable cause 
l~ot . by the board sit~ing' in Washington, but by its locai 
olfiClals, upon complamt made by an immigrant inspector. 
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In this manner the present 'unfortunate situation in the law, 
under which the local immigration officials either feel con
strained to detain persons illegally without a warrant or to 
see suspects escape before warrants can be procured, would 
be obviated. 

Care, of course, would have to be taken by the boa1:d of 
alien appeals to see that the proper kind of subordmate 
officials was obtained, that they acted independently and 
fairly, and with the requisite dispatch. In the be¥in?i~g 
at least there might be a large turnover, as there stIll If:! m 
the field personnel of the immigration service itself. As for 
the compensation of these subordinate officials, the! cou~d 
be on full-time salary where the volume of work III theIr 
particular locality justified it, or where the work is more 
sporadic, they could be paid on a pa~t-time ?asis. . 

These subordinate officials would, III certalll respects, per
form the same functions as the attorneys and examiners of 
the Interstate Commerce Commission and the technical 
assistants of the Board of Tax Appeals. 

The important work which these officials could do in the 
various localities at which deportation hearings are, held 
is obvious. In presiding at the warrant hearings they would 
be acting impartially. They would see that due process of 
law had been observed in connection with the apprehension 
and preliminary examination of the suspect and that any 
reasons .which the suspect might have why he should not be 
deported would be sufficiently developed. On th.e other 
hand as officials of the United States Government, It would 
be th~ir duty to see that the immigration laws were properly 
enforced. 

At the warrant hearings they could make proper inquiry 
as to the possible hardship which deportation would entail 
either to the alien or to his American family so that the 
board would have the necessary information upon which any 
exercise of discretion might be predicat~d. ' 

Certain subordinate officil!-ls of the board of alien appeals 
. could be stationed at Washington to receive the records sent 
to the board. These .records would be forwarded to ~he 
board after the warrant hearing, just as they are now for
warded to the Department of Labor. ..~,ssuming that the 

; J 
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records under the proposed system would in many cases be 
fuUer than at the present time, the great majority of such 
records would probably disclose undisputed facts and auto
matic application of the law. The records in these 'cases could 
De passed upon by the subordinate officialS and the board 
would have to consider only such cases as involve doubtful 
questions of fact or of law or where the exercise of some 
~iscretio~ ,might be called for. Under such a system, with 
the requlSlte number of subordinatel officials, the work of 
the board could probably be handled adequately by five or 
seven members. 

The board, when it so deemed advisable, could send the 
case back to the district for further in.vestigation or hearing 
on any specified points. 

(7) EIEAUINGS, REl'OnTS, AND APPEALS 

The board of alien appeals, like the Board of Tax 
Appeals, should hold oral hearings whenever requested. 

The reports of the board should be published and wou] d 
form a body of case law valuable, not only for the determina
tion of future cases, but !llso for the study of the entire 
immigration situation. rhe board woul¢l not necessarily 
publish aU of its decisions. Cases in which the facts and 
law were clear and where no exercise of discretionary power 
was indicated could be omitted. In caSI~:3 involving details 
of an ,intimate nature, letters could be substituted for the 
names of the persons involved, as is sometimes done in 
English court reports. . 

Appeals should be allowed from the decisions of the board 
to the Federal Circuit Courts as is done with decisions of the 
Board of Tax Appeals, Such appeals, it is believed, sho,uld 
be confined to question~ of law. The rem«;ldy of habeas cor
pus would always be possible to the suspect under our Consti
tution, but the number of applications for such writs would 
in all probability be considerably diminished under the 
proposed system . 

Obviously, irrespective of the technique ~eveloped, the suc
cess of the functioning of the proposed board 'vould depend 
upon the caliber of the board itself. A good board inde-
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pendently functioning can best )vork out its own. organiza
tion. Consideration of the details of the techmque to be 
developed should not obscure the importance of the creation 
of such a tribunal. I 

(d) EXECUTION OF WARUAN'.r OF DEPORTATION 

The execution of the warrant of deportation and the physi
cal handling of the deportees should remain under the juris
diction of the Department of Labor, with the important 
quulificl1,tion that the board of alien appeals shall ~esi9nate 
the manner of the execution of the warrant. TIns would 
cover the privilege of reshipment foreign as well as the desig
nation of the country to which deportation is to be effected. 
The board w~uld therefore have the power to see that the 
deportees were not sent back to countries where theil', lives 
would be in danger for their political opinions. 

3 

POWER OF DISORETION 

Sufficient reference hus ali-eady been made to the inflexi
bility of the pi'esent system and the unnecessary hardship 
which results. The inconsistencies and rigidity of the pres
ent statutes are obvious; unfortunately the violations of the 
most elementary principles of humanity which result are 
not so obvious; they are buried in the archives and in the 
sufferings of the obscure. ' 

One of the most important recommendations that can be 
made with respect to the entire deportation system is thnt 
somewhere in that system some further power of discretion 
be given. 

The form of the provision would not be difficult. In effect 
it would state that deportation need not be carried out if 
the alien is found to he a desirable resident of the United 
States 01' if deportation would inflict hardship upon Ameri
can citizens 01' is otherwise found to be inadvisable undel' 
all the circumstances. Und.er such a power the warrant of 
'deportation gould be suspended and further residence in this 
country be made conditional upon good behavior or the ful
fillment of certain conditions. ' The provision would only 
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embody in the deportation process a power unalogous to 
that of pltrdon 01' probation. As a corollary of this power, 
there should be authority to permit aliens theretofore or 
thereafter ftrrested and deported to upply in meritorious 
CnSf:S for readmission. 

This power of discretion as to deportation would be vested 
in the board of Itlien appeals, if such a board is created. 
l'he fear of political pressure upon such a board in connec
tion with the exercise of this disct'etionary power should be 
no more a consideration than is such fear with respect to any 
Federal court 01' independent administrative tribunal. We 
do not deny our Federal judges the right to place a prisoner 
on probation because of apprehension that they may be 
annoyed by political pressure. Indeed, any M'gument as to 
the danger of outside pressure in connection with'the oivinO' 
~ d' . to to 

0,( IscretlOnary power in deportation matters is only 
Itllother reason for the creation of the independent tribunal 
advocated. 

Obviously, the discretion would be exercised in compara
tively a small minority of cases. As has been indicated, 
the proposed board of alien appeals would in all probability 
evolve certain general principles which would guide its 
decisions in the exercise of this power. 

4 

FURNISHING OF A'l"l'OIlNEYS 

The importance of competent counsel in deportation pro
ceedings has been pointed out. In the great majority of 
cases such counsel is lacking because the alien has no funds 
and the litigation has no financial stake. Certainly it is 
not the purpose of the United Stat,es Government to deprive 
the suspect of adequate opportunity for the development of 
his defense. It is not the practice of the Government in any 
department, however, to supply counsel for those against 
whom it is bringing charges. It is not within the scope of 
this report to go into the merits of the arguments either for 
or against, the syste)n of public defenders. In the deporta
tion cases, it is believed, the problem of adequate representa-
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tion can be worked out without any radical change in the 
present policy. ...... , 

There are a number of phIlanthropIC orgalllzatlOns llltel-
ested in aliens and lhaving branches throughout the country. 
There are also legal aid societies in mltny of the places where 
deportation hearings are held. Investigations made i~ con
nection with this ~eport indicate that at least certal1l of 
these orO'anizations would be willing to supply counsel to 
suspects t:>who desire and need representation but are unable 
to pay for it. Indeed, to some extent ~he~ do ~o alrer,tdy. 

Under the present system the orgalllzatlOns mterested, do 
not know of most of the deportation cases that are b~lllg 
prosecuted, Assuming the willingness of these orgalllza
tions to cooperate, as they do in other branches of the 
deportation work, all that would be necessary would be 
for the Government official who is conducting the warrant 
hearing, aft~r telling the suspe~t that he, may be represent~d 
by counsel, to further notify ~Im ,that, ,If he can not a,fIold 
an attorney, one of the orgalllzatlOns hsted may furlllsh a 
lawyer for him. The organization~, of com'se, would I?alce 
an investigation in each case, wInch would be relatIvely 
easy, as to the bona fide na~Ul'e of the ,suspect's plea tha~ he 
wns without funds. If satIsfied on thIS score, the orgalllza
tions in each locality, by som~ working,arrangement between 
themselves, could have an attorney avaIlable, In some cnses, 
an attorney might be suppl~ed throu~h t,he a~e?cy of the 
consul of the country of whIch the ahen IS a CItIzen, 01' by 
an organization representing resi~ent~ of his nationality or 
native-born descendnnts of such ImmIgrants, 

There is already cooperation between t~e immi,gra~ion 
aut,horities and some of these philanthropIc orgalllzatlOns 
in other branches of the deportation work. Sometimes these 
organizations themselves notify t~e department o~ t~e pres
ence of a deportable alien. SometImes tl~e local dIstrIct may 
call upon such an organization for an mterpreter, 01' even 
discuss a k.')',· :1~some cas~ with it. The department's own 
rules provitl. ,'.~ooperation with these agencies in the de-
portation of women. '. ", 

The Government itself would not be lllconvelllenced In 

the working out of the suggested plan, A simple ch~nge 
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in the rules pertaining to wnl'rnnt hearings would be suffi-
cient. The proposal, however, would require the active inter
est of the voluntary agencies referred to in order to mnite it 
effective, The financial considerations would be pltrticularly 
important, Some competent attorneys might be found in 
various localities who would volunteer their services in a cer
tltin portion of the cases, but in many other cases additional 
expense would be involved, 'fhe system would take some 
time to work out, but the investigation of the writer indicates 
that a great deal could be done even now in the way of such 
voluntary cooperation if the organizations concerned knew 
that the arrangement was possible and if the Government 
officials would cooperate with them to the extent mentioned, 

The presence of attorneys in more of the cases undoubtedly 
would result in gl'6nter protection of the rights of the 
individual suspects, Government officials are more apt to 
restrain their zeal within legal limits if they know that 
competent lawyers will have an opportunity to investigate 
their procedure. Probably the most vnluable result, how
ever, would. be the development of factual defenses in many 
cases in which the suspect may not appreciate the defenses 
which he has or, if he does, may not be able to assemble the 
necessary evidence. 

On the other hand, the presence of attorneys in more of 
the cases should operate in some respects to save expense nnd 
trouble to the Government. In a large number of cases, 
particularly in the interior of the country, the attorney, if 
convinced that the alien was subject to expUlsion, might 
obtain the consent of the local officials to the alien's imme
diate voluntary departure. Such departure might, if neces
sary, be financed by the organiza.tion which the attorney 
represents. The further handling of these cases and the 
expense of deportation would be avoided and the essential 
object of the deportation process, which is to rid the country 
of aliens unlawfully here, would be fulfilled. In certain 
cases the Government would probably insist upon formal de
portation or upon reporting the alien for prosecution under 
the penal laws, but in other cases the Government would be 
saved time, trouble and expense, 
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• 
In many cases the attorneys could arrange for buil for 

suspects or cOllvince the Government that releases upon the 
suspects' own recognizance should be allowed. Certainly 
every effort shoul~l be made to prevent the unnecessary 
jailing, sometimes for months, of persons who are accused 
of no crime. Here, again, attorneys could prevent expense 
for the Government and hardship for many individuals. 

The .'\ttorneys offered by the organizations referred to 
would almost invadably be reputable and would develop a 
familiarity with the deportation lnws and procedure advan
tageous to both the suspect and the Government. 

5 

RAISING THE CALIBER OF Il\[1\IIGRA'1'ION FIELD PlmsONNEL 

(a) QUALIFIO,~TIONS 

It has been shown that although immigrant inspectors 
and members of the border pntrol are selected by the Civil 
Service Commission, funds have not recently been available 
to conduct a preliminary examination and investigation of 
applicants for the positions. Enough has been saiel as to 
the importance of the work carried out by these officials 
and the extent of their authority to show that such further 
investigation of applicnnts is imperative. 

These examinations should not be confined to tests of gen
eral intelligence 01' even knowledge of immigration laws. 
It is not necessary, however advisable it be, that npplicants 
should have had legal training. But no mnn should be 
made an immigrant inspector or immigration patrol in
spector unless he evidences some conception of the rights of 
the individunls with whom he will denI. 
If higher salaries are necessary to obtain men with the 

propel' qualifications, as they probably are, the money should 
be expended. 

(b) • TRAINING 

'1'he imposition of additional qunlificationsfor admission 
to the immiO'rntion sel'vice is not enough. Before these men 

b " •• 
are sent out to the field they should be glven some trnllung 
as to the nature of their duties and the methods to be used . 

. 

"" '1.' .,' 
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. U~der ~he present system, new immigrnnt inspectors and 
llnmlgratlOn patrol inspectors are immediately turned loose 
upon the district officials, forcing upon these nlrelldy over
bur,dened ngents the sdditionnl duty of training of recruits. 
It IS pl'olm'ble that fo.:' some time after the new inspectors 
report they are as apt to be a hnndicap as a help. 

'1'he efficiency of the operntion of the investigation and 
pros~cutiOl~ functions would be materially aided if newly 
appomted l~lspectors would be given some training, no mat
ter how bl'lef, before they report.ed for active duty. It 
would not be necessary for this traininO' to be given at 
·Washington. Courses could be provided ~tt various points 
throughout the country. Any necessary expense involved 
should be more than made up by increased efficiency when 
the inspectors began their work. 

(0) CONTROL 

In addition to these measures, the Department of Labor 
should tuke whatever additiQnal steps are necessary to see 
tha.u the inspectors, while vigorously curl'vinO' out their 
1 , I ' "b 
(utiea, (Cep within t.he limits of constitutional rights and 
fundamental decency. 

6 

PmlvlfN1'ION OF ABUSES OF POWER BY IMl\I10RANT INSPECTORS 

Uaids should be prohibited. 'rhe dallgers hero not only 
to aliens but to American citizens and instituhons are 
obvious. If the discontinuanco of these raids means ~l1ore 
trouble in the apprehension of suspects, then it must be 
remembered, us Professor Chafee said in his book on Free_ 
(~om of Speech, that" every rule in the interest of personal 
lIberty necessarily diminishes the efficiency of govel'11ment." 

1£. the proposals above made nre adopted, arrests without 
warrants can ll~ longer b~ defended even on the supposed 
ground of prnctlCuinecesslty. In any event illeeral actions 
must be discontinued. 'rhis applies also to' the bcustom of 
searching the persons and the effects of suspects without 
search warrants. 

-'-·--·--··<-'''·.::-'--·---·--'----~~-_. __ H __ :olt!<W...,!W\OidOl;!':;lJeL_~:w&~·:\k'~ _""'..'fl~~""'!:. .. ..,._""""'~."...'i~~~~~~-~~_~~j 
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The former rule with rcspect to the c~nduct of immigrl~nt 
inspectors in the prelimilllLry examinatIOns should be re111-
sttLted and enforced, 'l.'his rule read as follows: 

Omcers arc dlrecte(t to mlllw thorough Investlglltion of Illl cnses 
where, tbe~' nre credibly informed, 01' hllve renson to believe, thllt II 

specified nlien Is In the United Stlltes in viollltiOD of Inw, It is not 
permissible for officel's to resort to nny form of intimldntion, by 
thl'ents, violence, 01' otherwise, In order to extol't from Ilny suspected 
nllen or from nny other person the information to be embodied in 
the IlppUClltion for the Wllrrnnt of arrest, Olllcers nre speclllllY cnu
tloned not to lend their nld In clluslllg the I\l'l'est of nUeuf,l upon 
chnrges nrlslng out of personnl spite or cnmlty, unle~s the truth of 
such chnrges Is clellrly estnbUshed, 

The rules should further provide that b~fore any ~uspect 
is examined he should be Wltl'lled that hc IS not obhge(~ to 
sny nnythinO' and thnt nuything he SltyS mny be used aga111st 
him. 'A su;gested form for such apprisnl is us follows: 

You \'\re Il(lvised that I nlll nn Immigrunt luspectol' of the United 
Stntes nmi wish tlil! question yuu ns to your right to be in and remain 
In the U,lite(l Stlltes, You nre not obliged to suy nnything unless 
you Wish tli {Jo so, but whntever you say lllny be used ngainst you, 

Where the sMpect docs not scem to comprehen,d the me~U1-
ing of this wal'lll\llg it should be cnrefully explttl,ned to h~m, 

In addition, in!llpectors should be w~trnec1 n,ga~nst mn~nng 
inquisitorial cros$I,-exnminntions. "WhIle preillmnnry ex~m
inntions nre necel.lsnry for the propel' enforcement of the BU

migrntlGH 1l1ws nnd nre Inwful ~f properly conc~ucted, e~or~s 
should be made whenever pOSSIble to check WIth other eVI
dence the self-incriminatory testimony which the suspect 
1\lILY oive, 'l'here is, us has been said,. no 1'1lllSOn why nny
one should not be questiOlHld, nfter beUlg properly warned, 
as to his nationality and the time, plac~, an~ manner o~ 
his cntry into this country. Beyond tIus p0111t, however, 
examinations leliVe the realm of extel'nnl ,facts anel en.ter 
the 'vaguer domains of condition, m?ral~ty, and belIef. 
It is here particularly that the exa.~u,natlOns al:e apt to 
tmnsgress the limits of qccency, even If the testImony of 
the suspect is voluntary. 

In many of the cases in thcse fields the l~atters char~ed 
CIUl be proved by other sources, If an Ithen has entered 

» 
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this country lawfully, his own testimony should not be 
necessal;y to estu,blish whether he hus become a public 
charge, If it is alleged that an alien woman has become 
a prostitute, the external evidence of her occupation should 
be fiS easily procurable as it is in the police courts. If all 
alien hus been endeavoring to overthrow the United States, 
the best evidence is not -What he may say about hif.1 inward 
beliefs but what he hus actually done, 

Observance of constitutional tights and considerations of 
decency can not be enforced by rules alone. It is the 
attitude, not the printed word, that is important, 'fhe 
board of alien appeals, if created, and the office of the Com
missioner General should work together in seeing that the 
propel' attitude on the part of the immigration field per
sonnel is achieved and maintained, 

It has been noted that the draft of the Code of Criminal 
Procedure of the American Law Institute gives persons 
charged with having committed an offense the right to the 
aid of counsel during the preliminary examination, There 
is much to be sn.id for giving a similar :dght to persons 
charged with having violated the immigration laws anel 
being subject to deportation. Certainly the presence of 
counsel at these preliminary examinations wquld go far to 
prevent abuses, It hus been argued with great force that 
in It matter of such serious moment us deportation, suspects 
should be allowed to have counsel before they are asked to 
incriminate themselves, 

On the o'1;her hand, the practiced considerations involved 
Oa11 not be forgotten, It is undoubtedly true that in many 
of the deportation cases the !tlic::ns would unjustly escape 
deportation and the law would be stultified if they did not 
disclose their nationalitics and the time and manner of their 
entries into this country, It is equally tt'lle that if present 
in these preliminary examinations, lawyers would probably 
feel it their duty to advise their clients in many cases not 
to answer any qucstions put to them, When it is remem
bered that the great majority of suspects can not afford to 
employ counsel find that it is one of the recolllmendations 
of this report that the Government should CMpGrnte in see-

fi030S-31-1:l' 
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ing that counsel are available in the warrant hearings, it 
seems at least questionable whether the Department of Labor 
should be asked to go further and cooperate in the furnish
ing of lawyers at the preliminary examinations. Without 
such cooperation the allowance of counsel at this step would 
mean little in practice. 

On the' whole, a balance of the considerations involved 
seems, at least to the writer, to indicate that the pi'esent 
rule forbidding counsel in the preliminary examination 
should not be disturbed-if, and only if, however, these 
examinations are conducted more lawfully and more decently 
than has heretofore been the case. If illegal searches and 
seizures are pot discarded, if suspects are not warned of 
their rights, if ~he self-incriminations continue in large part 
to be involuntary in nature, if the examinations in name 
are cross-examinations in fact and inquisitorial cross-exam
inations, thel1- considerations of practical expediency must 
be sacrificed for the preservation of constitutional rights. 

7 

PUOPOSALS TO AID ENFOROEMENT 

(a) ADDITIONAL STEPS TO PREVENT UNLAWFUL ENTR-r 

(1) INOIlEASE OF BORDER PATIIOL 

'rhe greater the efficiency of our measures to prevent the 
unlawful entry of aliens) the less trouble and expense it will 
be in future years to rid the country of aliens unlawfully 
here. The border patrol, while individually efficient, is in
sufficient in number. Additional funds should be appro
priated so that it can carry out its important functions more 
fully. 

(2) 'WAIININGS BY COl'fsur.AR OFFICES AnROAD 

While the operation of the F<\nal laws with respect to 
violation of immigration statutes 'have been effective in dis
couraging ill~gal entries, it ~s doubtful if the knowledge. of 
these la'ws is as general as it could be made tUllong the par
ticular classes of other countries' to which emigration ap
peals, Our consular oflices abl'o'admay well take additional 
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steps to disseminate this informlition. The printing of 
warnings on the forms for' applications for visas is a step 
in the right direction, but \'~1(" Department of State will 
probably be able to evolve additional steps, such as oral 
w'a).'llings to unsuccessful applicants, tactfully to inculcate 
among prospective emigra.tlGs the knowledge that illegal 
entry into this country is punishabie by fine and imprison
ment. 

(b) INOREASE OF NUMBER OF lI\IMIGRANT INSPECTORS 

It has been found that the extent of the apprehensions 
made by immigmnt inspectorE:\ is limited by insufliciency of 
personnel rather than by any inadequacy in the scope of the 
law. The request of the Commissioner General in his an
nual report for 1930 for an increase in this force for the 
proper enforcement of the law seems justified. 

(0) CONOENTRATIO~, UPON APPREHENSION OF ALIEN 
CRIMINALS 

The most ~mportant function of deportation laws would 
seem to be to rid our country of alien criminalE:\. While the 
criminal and immoral classes togetl:.er constitute a compltra
tively small portion of the deportees, certainly criminal aliens 
are far more dangerous to our cuuntry than aliens who have 
merely committed a technical violation of the immigration 
laws. It is not meant that aliens of the latter class should 
not be apprehended and deported; the enforcement of the 
law should be vigorous in all fields. Huh if it is true that, 
through insufficiency of personnel or of funds, the processes 
of deportation are selective rather than exhaustive, cer
tainly it i~ the criminal classes to whom first attention should 
be paid. ' 

In this respect a process of education is still necessary 
with respect to the desirability of State and local coopera
tion. 'While in some localities this cooperation seems to be 
all that can be desired, in other places ma,ny alien criminals 
are not reported to the immigration authorities. Tho. neces
sity for such country-wide cooperation should be stressed 
and proper means taken to s~e that it is brought about. 
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(d) THE SUGGESTION OF REGIS'.l:RA.'.l:ION 

Many arguments have been advanced both for ~nd against 
the compulsory registration of all aliens i.n thI~ country. 
These arguments on both sides include consIderatlOns other 
than efficiency of the operation of the deportatio~ laws. 

It is not taken to be within the scope of tIns report to 
discuss these considerations, particularly as investigation 
discloses that the efficiency of the present system of appre
hension of deportabl~ aliens is chiefly limited by lack .of Ipan 
power anc1 money. If the necess~ry f~nc~s are supplIed and 
the caliber of the field forces ralsed, It IS at least open to 
question whether in time most deportable aliens can not be 
expelled without the enactment of .so ra.clical a departure 
from our traclitions as a general reglstratlOn law. 

(e) aODlFICA'.J:ION OF THE LAW 

The immigration statutes themselves have been enacted 
in It, piecemeal fashion and are often far from. clear. The 
Commissioner General of Immigration has repen,tedly 
)'econullended that the laws be codified. Codification and 
~larification would make enforcement easier. 'While i~ is 
not within the province of this report to consider questlOns 
of the substantive law concerning immigration, it is possible 
that satisfactory substitutes could be found for the pro
visions which 11luke deportation depend upon que:;;tions of 
private morals. 

ii 

CHAPTER IV 

CONCLUSIONS AND RECOMMENDATIONS 

1. A vigorous enforcement of the deportation laws is 
n,ecessary both to carry out our i.mmigration policy and to 
rld the country of undesirable residents unlawfully here. 

The execution of the laws involves most important riO'hts 
of personal liberty; the processes of deportation reach ~v0r 
~OO,O~O persons a yeal> many of whom are ltliens lawfully 
III tIns country or Umted States citizens. In the adminis
tration of these laws one agency of the United 'States Gov
ernment IlCts as investigator, prosecutor, and J'udO'e with 
d 

. b , 

espotlC powers. Under the present system not only is the 
enforcement of the law handicapped but grave abuses and 
unnecessary hardships have resulted. 

(a) The apprehensivn and examination of supposed alien~ 
are oiten characterized by lilethoas unconstitutional tyran-
nic, and oppressive. ' 

(0) There is strong renson to believe that in many cases 
persons a1'0 deported when further development of the 
facts 01' proper construction of the law would have shown. 
their right to remain. 

(0) Many persons are permanently separated from their 
American families with results that violate the plainest dic
tates of humanity. 

(cl) The enforcement of the deportation laws is handi
capped by overcentralization of the administrative machin
ery and by,burdening that machinery with the performance 
of conflicting duties. 

2. The defects and abuses inherent in the present system 
are not primarily the fault of the agency in charge of depor
tation but result from a number of causes. 

(a) Emphasis upon the broadening of deportati~n power 
has operated to the neglect of proper study of the process 
by which the power is carried out. 
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(b) The absence of public findings in the individual ca~es 
has prevented the building up of a consistent body of admlll
istrative law such!lfl we have in other quasi-judicial admin
istrative bodies whose functions involve even less important 
rights. ' 

(a) The patrol and immigrant inspectors are in~uffic~ent 
in number and generally have not the necessary quahficatIOns 
properly to use their tremendous authority. . 

(d) Under the present system a governmental agency IS 

fm'ced to sit in judgment on the case$ which it itself has 
prosecuted, and to pass upon the acts of its own agents. 

(8) The economic status of suspects generally precludes 
employment of competent counsel and results in the inade-
quate defense of vital rights. . 

(I) Despite the broad power of enforcement glven the 
Department of Labor, it is given little discretion to prevent 
unnecessary hardships and suffering. 

3. The following suggestions, it is believed, if adopted, 
would not only largely cure the abuses of the present system 
but would aid vigorous and proper enforcement of the laws. 

(a) '1'he Department of J.Jabor should be char~ 1 only 
with the du~ies of investigation and prosecution ot aliens 
unlawfully in this country and of execution of warrants of 

.deportation when issued. 
(b) The caliber of immigrant inspectors and patrolmen 

should be raised; they should be taught and made-to observe 
constitutional rights and elementary principles of fairness 
in their investigations and examinations. 

(a) More cooperation between State and local authorities 
and the immigration authorities should be effected in the in
vestigation of aliens SUbject, to deportaton, particularly aliens 
of the criminal classes. . 

(d) An independent board, with some such name as the 
"board of alien appeals," should be created, composed of 
men of judicial caliber, to be appointed by the President. 
This board should be charged with the duties ~f issuing. war~ 
rants of arrest, of conducting hearings on the warrants, and 
of deciding when Wlll'rants of. deportation should be issued. 
Its findings shonld be published. 

, 

OONOLUSIONS AND REOOMMENDATIONS 179 

(8) The board of alien appeals should have discretion 
to allow even ~eportftble aliens to remain in this country 
where d~pol'tatIo~ .would result in unnecessary hardship 
t~ AmerlC~n f!lllllhes, 01' is otherwise found to be inad
VIi3l1~le. DIscretion should also be given to admit aliens 
pl'evlOusly deported. 

(I) Thi~ bo~rd should have broad powers in effecting its 
own.orgalllzat~on. It should luwe the right to aPIJoint su
bordlllate ~ffiClals, such as masters 01' examining attorneys; 
t~ese appo111tees would act as officers of the board in th 
dIfferent locali~ies a~d. would be under its sole jurisCliction~ 

(u) Legal aId SOCIetIes and certain philanthropic orguni
zations should cooperate in arranging to furnish attorneys 
to persons charged with being illegally in this country 
where such persons desire counsel but have no funds there~ 
for .. ~n such cases the suspects should be notified of the 
prOVISIOns so made for them at the time of the servinO' of the 
warrant of arrest. I:> 

. (h) Aliens ~ubject to deportation to a country where their 
lIves may be 111 danger because of their political o')inions 
should be .allowed to depart at their own expense to any 
ot~ler for~Ign country willing to receive them, as a com
phance WIth the warrant. 

(i) The agencies for preventing unlawful entry into this 
country should be strengthened. The personnel of the border 
patrol should be increased and the consular offices abroad 
shol~ld take further steps to see that applicants for visas 
~'eahze that unlawful attempts to enter this country are pun
Ishable by fine and imprisonment. 
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