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Introduction ‘

There have besen cnpirical studies of plea bargaining in
particular jurisdictions, but an approach gecared to a national
perspective has not occurred. Phase I of the study attempted to
determine if issues previously discussed in connectlon with
plea bargaining avise in a representative sample of jurisdictions.
Conversely, we wished to ascertain if they were primarily
indigenous to the specific jurisdictions studied.

A national examination of plea bargaininé was necessary at
this time because major studies previously published were based
on field work completed over a decade ago. Since that time there
has been increasing public concern about the issue and important
Supreme Court decisions have profoundly affected plea bargaining.
There have been also major recommendations made by national
commissions and organizations both applauding and condemning
plea bargaining.

Phase I research covered many of the issues addressed in
previous research. The special contribution of this project is
two-fold: 1) To provide a current look at the practices of plca
bargaining and assess the direction of trends over the last
decadg; 2) "o provide a broad national view, based on a
substantial number of jurisdictions (30), as Lo how representative
these issues are for all jurisdictions in the United States,

and thus determine whether the policy implications are applicable

to most juvrisdictions.
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EXECULIVE SUMMARY AND POLICY IMPLICATIONS

Chapter One: OVERVIEW

What is Plea Bargalning?

o e

There is no common definition of plea bargaining in general
use throughout the United States, thus clouding discussions
of plea bargaining issues. Moreover, the word "bargaining"
has unpleasant connotations, causing some actors to deny that
it exists. Allegations that plea bargaining has been
abolished should therefore be approached skeptically.
"Explicit" and "implicit" bargaining occurs. Bxplicit
bargaining is specific. Where it is implicit defendants
can "reasonably expect! certain dispositions, even though
no overt bargaining has occurred. The kinds of agreements
and dispositions can vary, depending on the circumstances of
the case. Finally, not all criminal justice actors agree
as to what elements constitute a plea bargain (whether it be
some charge dismissals, a charge reduction, - or an agreed upon
sentence recomﬁendation).

This study defines plea bargaining as "the defendant's
agreement to plead guilty to a criminal charge with the
reasonable expectation of receiving some consideration f£rom

the state.”

The Bxtent of Plea Bargaining

Data available from 20 states indicates that the rates of
pleas differ botneen jurisdictions. There appoars to be little

correlation betweon such rates and population size. One study




indicates that rural prosccutors accept plea bargains more
readily than prosecutérs in larger jurisdictions; another

that relationships within a court system are the dominant
factor in plea bargaining, with no correlation batween plea
rates and size of jurisdiction. These studies and data

raise questions concerning assumptions about costs and caseload
pressure in relation to plea bargaining.

In addition to varying plea rates, there are substantial
differences in terminology and ways in which cases are counted.
In counting cases most jurisdictions count defendants; some
count the number of counts in an indictment. How cases are
counted can make fundamental differences in terms of a
statistical picture of plea rates, convictions and dismissals.
>Such terminological and counting differences cause difficulties
in precisely assessing the meaning of the data.

The sparse data on plea rates, combined with counting’
and terminological problems, raises guestions as to whether
adequate data exists upon which to base geﬁeralizations about

the influence of caseloads and consequent costs on plea rates.

Types of Plea Bargaining

The project classified plza bargalning in two ways, cxplicit
and implicit. Both kinds can occur in one jurisdiction; but in
27 of 30 jurisdictions explicit plea bargaining was dominant,
particularly in felony cases. BExplicit plea bargaining involves
overt negotiations between two or three actors (prosecutor,

defense attorney and judge) followed by an agrecement on the




terms of the bargain. Implicit bargaining involves an under-
standing by the defendant that a more severe sentence may be
imposed for going to trial rather than pleading gullty. Defense
attorneys can, however, be clear in advising the defendant of
this probable outcoma.

Where explicit plea bargaining occurs concessions ﬁay
include chavge modification, senteﬁce agreement oxr both. The
variety of sentence concessions or actors involvad in the
bargaining procass ﬁay be virtually unlimited. Five major
types of explicit plea bargaining were identified:

1. Judges participating and indicating the sentence.

2. Modification of charges by the prosecutor.

3. Prosecutorial agreement to make a sentencing
recommendation.

4. Combination of 2 and 3.

5. Combination of 1 and 2.

Many durisdictions had more than one type ewven though
one or two types were dominant iﬁ each jurisdiction. The
most common pattern involved charge modifications and sentence
recommendations hy the prosecutor (4). The second most common
involved charge modifications alone (2). In one jurisdiction
prosccutorial sentence recommendations are the dominant pattern;
another conbined charge bargaining and judicial indication of
the sentence. .In some jurisdictions judicial participation is
substantial, although a minority of the judges may be so involved

because ol the way cases are assigned.




Chapter Two: T PROSLUCUTOR'S ROLE IN PLEA BARGALNING

I. Background: Prosgeutorial Disgrobtion

The United States prosccutor began as a small town part-—time
position emphasizing traditional legal orxientation towards
the individual case. At the turn of the 1%th century the
growth of cities and increase in crime caused the prosecutor
to baglin wodifying this role. The concentration of population
continued after World War II. Many prosccutors in metropolitan
jurisdictions now assume managerial and policy making roles.

Historically the inevitability and the désirability of
prosecutorial discretion in screening and charging has been
raecognized. Thére has been an evolving role which judyges have
played in the plca bargaining process primarily as to the
sentonea imposed, a traditional judicial function. But
prosecutors now more freguently than in provious decades make
sentence recomnendations or have established policies regarding
sentencee recommendations. Reaction from judges has been mixed.

Few jurisdictions have established a systematic and
rigorous procedure to control the discretion exezcised by
assistant prosecutors in disposing of cases. Where this is
done involves one of the following: 1) the chief prosecutor
reviews the bargain in complex and serious cases; 2) a f£loox

53 and clearance is

offer is establishad for particular crime
required from a senior deputy for any variances; or 3) detailed
standards arce promulgated to guide assistants in the negotiating
process. in other jurisdictions the chief prosecutor makes né
such effort, stating that as professionals the assistants axre

free to:exercise discretion.




Mosk now assishuants lecarn to weilgh competing goals and
varvious factors through a process of socialization as to the
norms of the courthousa. This usually involves working with
a more cxparicenced prosecutor and learning through trial and

exrror.

IT. Information and tho Decision to Bargain

Th2 prosecutofial declsion te bargain occurs after consid-
eration 0f a number of factors. Studies and project finding:
indicate that most prosecuﬁors congider the strength of a case
as an important factor prior to making a decision. Two othex
important facktors relate to the seriousness of the offense
and the prior record and reputation of the offendar. Offense
seriovsness is frequently evaluated on the basis of its impact
on the victim. The offender is viewed in terms broader than
just the prior record. Information from a variety of sources
is used to assess the offender in the community and any reputa-
tion as a "troublemaker". o

Other factors are considered, including the reputation
of defense counsel, how the police report the incident and
their attitude towards the defendant, applicable sentencing

provisions, the victim's account of the incidoent, the offendexr's:

<

prior rolationship with the defendant, if any, and the offendoer's
attitude towards the defendant (most frequently for the crimes
of rape and asgault).

Some studies found that underlying these specific factors ;4

are such constants as the cascload and othex pressures on tho

. o
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gystemn (d.e., community attitudes). However, in individual
cases these constants were not always crucial to the dispositi
of that casa.

In general the ability of a prosscutor to makae a rational

.

decision stens from the inforwation available ab the decision

]

v infoimation is processed, how it is

m

making point. How thi
welghted or controlled, where it comes from, at which point
in the prceess i1t is presented, and its methods of processing
and usa within a vrosecutor's office, plays a'key role in
the proscecutorial dacision making prooess.

In many Jjurisdictions police/prosecutor relationships
can determine how poiico information is received, processed
and used. The police sﬁpply two types of information: (1) the
formal background of the defondant (rap shect); and (2) their
account of the crim» and other information thay regard as
ralevant. Prosccutors differ in their willingness to accept
police evaluations at face value. Prosecutors and defense
attorneys may attempt to influence thz nature of ﬁhc police
description of a crime or police assessment of the defendant.

The victim way play an ix:ortadL role in the prosecutor's
assossment of a case. particulaxly as to thoe gqualitative
inonmation on which a decision may be based. Victin informat
can influence the prosccutor as to the seriousness of the
offense or the offendor.

Defense counsel may influonce the éupply, 1nbardrotﬂblon

and control of informotion. In gencral defenase counsoel attom

ion



to amaliorala the potential harvshness of the chargse and sontance
through infoimation about the dafendant’'s character indicalting
worthiness to receive a brealk.

Roles played by different actors may be cvaluated in
torms of their contribution to the information process.
Systoms vary as to who porforms informational tasks and
the degree to whigh there is a division of labor to perfoim
them. This may be determined by the size of the jurisdiction,
the relationships betweoen the prosecutor and law cnforcemant
agencies and the nature of the courthouse organization.

How information is processed and used may also depend on
the going rate or market value of particular cases. And this
conszideration may be combllcaLo by which particular assistant
is handling the case. Assistanlt prosecutors may differ in
their conclusions about the strength of the case and the
seriousness of the oflfender.

The key factor of tho strength of a case in the
decision making procaess, combined with the’prbssures to
movae c&ses through gullty pleas, raises the question of

whother innocent defondants can be convicted.

Can Innocoeni Persoas ho Convichad?

The presunption of iunoconce is at thze boart of
American jurisprudoncz. It means there can bz no guilb
until an adjudication of such guilt hy a legally compatent

authowity. The presunption directs officials how to proocead

in a casc and is in effecct a command to ignorse factual




guilt whera the [actral determinabion is advarse to thae
suspact and answorsd to legal quantions which arve Ffavorable

to the suvsnect may rvesult in legal innocenco.

Pactual Innocencea

Pactual innowonce or guilt relates to whether orx not
in fact tha defendants comnititod the act chargad. Actors in
the systen differ as to whathor ow not factually innocant
defendants plead gullty. Most prosecutors and defonsa
attorneys halieve factually innocentc people do not plead
guilty. Almost all prosecutors assert they would not
procoed with a case wherxe they felt the defendant was in
fact innocont.

Proseculbors differ as to the nature and scona of
evidence for them to be convinced of a defendant's factual
gullt. Almost all prosecutors say thay do not enyage in plea
bargaining if there is no factual case. Most believe that
dofendants do not plead guilty if they are factuvally innocent

and that the screening process (police and prosccutorial)

+

s

[.J.
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ently reliable and error-froe so that defendants
paséing through the screen are in fact guilty. Finally, in
their view cases not screened out contain substantial evidence
of Factual guilb. Soms actors (prosccutors and defense counsal)
believe that all defendants passing throuch this scunen are

guilty of somathing.




Factual qguillt nay be deterained by how the police and
proscoutor obtain and scoreaen informolion. Thesa proczduras
differ markedly in the various jurisdictions. Moreover, whon
defeine counvel enter into plea negotiations some prosccontors
believe this to be evidencae of factual guilt.

The major procadurel safeqguard against conviction
of the faztually innocent iz judlcial inguixy ilnto the
factual buasis of tﬁw plaea.  bubt the extent of the ingulry
varies substantiolly from judue to Judge. Whus, the inguiry
may not be infallible and a variely of pressures may cause
a defendant to adait to Lacts which did not occur.

Sone prosccutors and defense atbtorneys balieve the
plea nogotiation process 1y superior to a trial in determining
the factual truth of a case. Some believe that a conviction
of a factually innocent. dafendant may more likely occur at
trial than through nles negotiations. Othexrs believe that
adequata defense rosources and careful screzning would negato

such a hypothosis.

Legal Innocence

A factually guilty defendant mey be legally innocent
because a "weak" ceseo méy bae difficult to provoe at trial.
Barcaining permits "half a loaf" where trial outcone is
in doubt. Historically, plea hargaining was referred to as
"eompromising" ‘or "settling" criminal cases.

Scholars have criticized the half load »hilosoply as
contradicting the prosccutor's duty to soe that justice is
done. Others critilcise this practice beovavss it occurs in

woak or dowhtiul caves and may resulb in disnarate treataset,
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ignore reohabilitation nesds and increase the rish of false
conviction. Undar this viewv the more Aifficult (marginal)
the case the more it should morit careful scrutiny.

Othor scholars support the "half loaf" philosophy,
and distinguish factual guilt from issues calling for
judumane as to legal gullt. They maintain that in these
cases justice may nore likely occur through negotiation, and
that quazi-legal quastions raise problems of "variable gullt”
suitabls for compromise.

Prosecutors distinguish factual from legal innoconce
andl guilt. Most are unwilling to dismiss a case solely
because it may be difficult to obtain a jury conviction. Such
cases are regarded as prime targets for plea negotiations.

Prosacutors regularly calculate the stroength or weakness .
of a case and the probability of conviction at tvial. Many
believa this Lo be a reliable formula. But rescarch indicabon
that estimating the strength of the case is a variable dependont
upon nany factors, including the experience of a prosecutor.

The lines ave hard to draw. Moreover, as a crse progresses

.

through the system the nature and scope of available information

(3

may changa, thus causing differing cestimatas Lo he mado.

There is shepticism regarding estimates of case sbronglh

stemring frow prior evpericnce with jury trials. In juvis-

el
diclions with fow trials the adequacy of the sawple of cases
is limited.’ Where trials are more frequent tho baso of cuporicnce
may bhe bicsed becausae of complex case scelection proceduras which
consider rmuny variebles bafore a case goos o trial. lHoreovor,

the csbtinale of convictica probablilitics way b part of a sall-
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fulfilling prophecy, subject to change if morz cases did go
to trial. ‘

Prosecutors differ as to the validity of the doctrine
of legal guilt. Some arguc that the law protects only
the factually innocent; others feel obligated to inform
the defense counsel when the prosecution's case has
collapsed. Contact with victims affects some prosecutors
who must choose between the concrete reality and an
abstract ideal. Securing half a loaf appears to be a
"natural"” choice in many cases.. Proponents of the "half
loat" deny its coerciveness because of the shades of
judgment and the facp that the weakest case may still
result in a jury conviction.

Added to these complexities are five patterns delineating
the "weak" case: (1) Evidence linking defendant to crime is
weak; (2) Evidence is strong but there is doubt about intent,
self-defense, provocation or other legal defense; (3) Defendant
committed act and cannot avail self or above defenses but a
legal flaw may cause suppression of needed evidence; (4)
Evidence necessary for trial is "absolutely" unavailable; ox
(5) "Theoretically" unavailable. Most prosecutors appear
willing to plea bargain in all five situations, offering "sweet
deals" in very weak cases.

The major differences in approaching weak cases occurs
at the dividing line between the first three types and the
last two types. In the first three plea bargaining may involve

honest differences of opinion regarding the strength of the
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case. The information available can be important in such
casas and prosecutorial practices differ from jurisdiction
to jurisdiction. ‘i

The last two kinds of weak cases raise issuss other than
levels of information. The propriety of "bluffing" is the
issue. Bluffing has many meanings. A very few prosecutors
will bluff in cases which to their knowledge involve factual
innocence. Bluffing may mean refusing to provide information
to defense coun: :1 and "puffing" about the strength of a case, '
a practice regarded as hard bargaining. Another bluffing
practice involves leading defense counsel to believe the case
is ready for trial when it is not. For example, a key witness
may be dead and hence no longer available absolutely.

A witness may be alive and on a trip around the world.
In such a case the witness may be theorctically unavailable.
One scholar condemns bluffing in these cases as the clearest
example of the subversion of the doctrine of legal guilt
through plea negotiation practices. Some prosecutors follow
this practice if certain "ethical® bluffing practices are
followed. They will not respond "ready for trial" when the
clerk calls the calendar. But they will not on their own
initiative tell that the prosecution is not ready to go to
trial. Most prosecutors act under this standard. Two
smaller groups.involve prosecutors who bluff without
restrictions and others who feel that bluffing of'any .

kind is improper. . ;



Sowe proscculors are unwilling to dismiss cases
they may lose at trial if they are reasohnbly certain
of factual qguilt. This is offensive to their sense of
substantive justice. Others cite expzriences where thoy
have successfully gained convictions at trial when what they
perceivad as bluffing did not work.

Those few with no reservations about hluffing regard it
as part of the "ganesmanship" of plea bargaining. The extent
of bluifing is difficult to estimate and it varies markedly
from jurisdiction to jurisdiction, and in some instances
within a Jjurisdiction.

I3

Judicial Suvpervision of Legal Inncocence and Bluffing

There appears to be little effort by the judiciary
to prevent bluffing. Few judges establish the legal basis
of the plea whgn carrying out their responsibility for
establishing a factual basis. Judces do not believe their
supervisory responsibilities extend to establishing the

probability of legal guilt of the defendant.

Evaluating a Case

When assessing the seriousness of the offense and the
offen@er tho prosecutor goes baeyond the more elemants of the
crima and into actunl offendar bechavior. Thus the offensce
catogory doas not inform the prosecutor of the seriousness
of the offense in all cases. Relationships botwoen the
defendant and the victim and the effect of the crime on the

victim are also examined.
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A freoguently usced item of informetion on the offonder is
the prior reacovrd. But some rasearch indicates that the prior
criminal record by itself does not always play a key roie. In-
cluded in the case estimate may be the defendant's demeanor,
residence, and associates. The issuce is whether or not the
defendant is a "bad person."

The seriousnass of the offender, the offense and the
strength of the case are not examined as independent entitics.
Bach may interact with the other and may affect the prosecutorial
decision. One scholar believes these criteria are so inter-
twined that the prosecuﬁor may consider them at the same time
in making a decision.

Either view may bz correct and it is clear that the
strength of certain evidence may be colored by prosecutorial
knowledge or perception of the defendant's or victim's
character. Defense attorneys may intuitively understand
this matter and when introducing informatior about the defendant's
character try to affect the prosecutor's assessment of the

strength of the evidaence.

III. Prosecutorial Policies and Pleca Baragaining

Most chief prosecutors do not provide thelr assistants with
guidelines to help them properly evaluate the value of a casec,.
Substitutes for such guidelines include the reguirement that
"difficult" casces be cleared with the chicf prosecutor before
a bargain is reachad. Explicit policies may be established
for certain specific offenses or cortain types of dffenders.
Deviations from the norm must be cleared with a seniox

doputy.
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There are few office policies relating to the accountability
of assistant prosecutors. There are few enforced, systematic
procedures for internal review of decisions (i.e., written
docuwentation as to who authorized the decision and the grounds
for it).

Most systews involve partial internal review and control.

A decentralized system may involve a senior deputy in charge

of a team. Assistants must receive approval from that senioxr
deputy before agreeing to a bargain. Senior prosecutors may
establish a market value on a case. In othexr jurisdictions
minimal review and control are present, and the chief prosecutor
may view assistants as professionals who can exercise discretion.

Efforts by soma prosecutors in cstablishinyg office
policies have resulted in mixed reactions from assistants within

the prosecutor's office, judges and defense attorneys. Judges
and defense attorneoys have defeated some of these attempts in
a variety of ways.

The strongest examples of efforts at control involve the
inauguration of partial or full "no plea bargaining" policies.
These have met with considerable resistance and have involved
direct negotiations between defense attornevs aud judges as to
the sentence in soma2 instancas. Assigtants accustoﬁed to
bargaining and exercising discretion appear confused as to what
their role is undar a "no plea bargaining"” policy.

Bfforts by chief prosecutors to establish strong policies
followad by resistance from a varicty of sources, illustrates

the difficulties in attempting change in a criminal Justice

£

system that may be characterizoed as a "non-=system” of Justico.
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A prosecutor cannot dictate policy to the judges, control how'
police agancies may opérate in a jurisdiction, or regulate
the conduct of defensze attorneys.

Despitc these limitations the evidence suggests that
strong policies can have a profound impact on the system.
Certain functions, primarily charging, are controlled solely
by the prosecutor. Strong screening procedures, in conjunction
with the charging power, can reduca the possibility of
factually and legally innocent defendants being convicted
through plea bargaining.' Strong screening can so screen
out weak cases as to increase the number of trials and change
sentencing patterns, particularly as to strong and serious

cases.




Chapter Three: EFFLCTIVE AND COMPETENT DFFREMSE COUNSE.

Rench and Bar on Defonse Counsel

The Amearican Bar Association and the United States
Supreme Court have attempted to delineate the role of -
defonse counsel in the plea negotiating process. Under ABA
standards defendants should not plead unless counsel is avail-
able or properly waived by the defendant. Defense counsel
act in an advisory capacity; plea agreements can be made "only
with the consent of the defendant." Counsel is regquired to be
fully informed on the facts and lav and advise the defendant
with complete candor, neither understating or overstating
risks or exerting undue influence.

According to ABA standards only the defendant makes -
decisions as to what pleca to enter, whather to waive jury
trial, or testify at the trial. All other strategic and
tactical decisions are the exclusive province of the lawyer
after consultation with the client.

If after a full investigation and study of the controlling
law and evidence defense counsel believes that a conviction
is probable, the defendant should be so advisad and his
consent sought to encagz in plea discussions with'the proscoutor.
Counsael should keep the defendant advised of all proposals and
developwments and not knowingly misrepresent the status of the

case during plea discussions.




The obligations of defense counsel should be #ead
in connection with the ABA position that charge and sentence
concessions are appropriate for defendants who plead guilty.
The burden on defense counsel to properly advise a defendant
is heavy, particularly when many believe that the sentence
imposed is dependent on whether the defendant pleads guilty
or goes to trial.

The United States Supreme Court has spelled out the
general obligations of defense counsel, and has highlighted
the irrevocable nature of a proper plea of guilty‘(it is a
conviction). The court has emphasized the importance of
defense counsel as the sole advocate of the accused, with
responsibility for making certain that the dzfendant under-
stands the rights waived upon pleading guilty, and the
defendant's understanding of the available pleading options
and their implications. A defendant must have full knowledgé
through out in order to make intelligent and voluntary decisions.

Theose standards are imprecise. The court has wrestled
with few specific situations which would more precisely outline
counsel's role. The court recognizes the difficulties which
defense counsel has in advising defendants and the judgnents
which must be made. And it has placed basic responsibility
on trial court judges to "strive to maintain proper standards
of performance by attorneys who are representing dgfeﬁdants
in criminal cases in their courtroom.”

The court does not hold defense attorneys responsible
for predicting future changes in the law and doos not include

within "the range of competence demanded of attorneys in




criminal cases" the duty of investigating possible constitu-
tional deprivation prior to a guilty plea. It holds that
failure on the part of counsael to inform the defendant of
possible constitutional defenses dozs not provide independent
collataral relief. This holding was basaed on the grounds
that a gullty plea represents a break in the chain of events
which has proceaded it. Thus, when a defendant solenmnly
admits in opzn court his guilt "he may not thereafter raisa
indapendent claims relating to the deprivation of constitu-
tional rights that occurred prior to the entry of the guilty
plea."

One scholar has criticized these rulings as "essentially
hypocritical" because they ingore the records in the cases
and degrade the right to trial by treating the waiver of
this right in a manner not reconcilable with the court's
treatmant of other waiver problems.

Some lower courts have attempted to come to grips with
defense counsel's role. One court described the ABA standards
as relevant guideposts in an uncharted area, then concluded
that there is a difficulty in judicial evaluwation of counsel's
effectivenass and competence. It cited the fact that little
such Qvidence is reflected in the trial record.

Most plea discussions occur in judicial chambers, the
prosecutor's office, or in the back of the courtroom or just
outside of it, and no record of these discussiouns is made.
Given the difficulties of assessing counsel's effectiveness
from a trial record, the impossibility of such an asscssmant

without any record suggests itself.




The legal delineation of counsel's role emphasizes
the wetkness of judicial supervision and the legal pro-

fession's unwillingness, reluctance or difficulty in grappling

w

effecti vely with issues directly affecting the outcowne of

criminal casces. What is more to the point, the standards aof
the ABA and the Supreme Court do ﬁot address the recalities of
the system which go to the heart of defense counsel's role as

-

an eifective advocate.

Finding the Right Forum, Timoe and Participoant

The right timing of a plea may be related to understandiing
the sentencing practices of different judges, obviously
important in terws of the sentence imposed upon the defendant.
Thus a defense attorney should know these practices, how a
more acceptable judge ﬁéy be scheduled, and who in the systezn
can assist in the search, even in jurisdictions vhere judicial
scheduling practices have attempted to end "judge shopping".
In most jurisdictions actors indicated that with experience
one can predict the type of sentence imposed by particular
judges on particular offenders for particular crimes.

Other forums and other participants may al so be
important. Shopping for particular assistant prosecutorc
was characterized by sowme defense attorneys as critical. Noi
only did prosacutors have points of view on diffgrent issuay,
but defense counsel's relationship with certain assistants
could affect the disposition.

In vet other jurisdictions some dafenic attorneys

characterized the police as iwportant in prosecutorial




decision making. Obtailning delay was cited as effective
in cooling down, police animosity towards a defendant.

One scholar found that discretionary power to confexr
privilege or be lenieut is also power not to confer privilege
or leniency. It is susceptible to abuse, discrimination,
favoritism and caprice and "may be extremaly damaging to
private interests." Thus effective defense counsel must know
how to thread a path through a labyrinth of interrelationships
and practices. Neither the ABA or the courts have addressad
these problems in setting standards for effective assistance

of counsel.

Defense Counsel's Effectiveness —-- Relationship With Other Actors

Defendants may have apprehensions as to whom defense
counsel is serving. Perhaps the most important consideration .
in evaluating the effectiveness of defense counsel are the
relationships with other actors in the system, characterizéd
as "symbiotic" in nature by one scholar. A defenze attorney
stated the importance of relationships another way: "Personality
conflicts hurt the defendant." In some jurisdictions, a "don't
rock the boat" attitude dominated and actors (Jjudges included)
‘'who took their duties in an adversary system seriously found
other -actors in the system critical of their perforﬁance.

What emerges is a picture of shared relationships as
being of prime importance in many jurisdictions. The existence
of a stable work group within a courtroom and its method of
operating may have a direct relationship to the severity of the

chargae or sentence. Sowe defondants notice and resent this




and nay prefer to handle their own cas2s. One national

commission concludad that "the plea bargaining system is
characterized by decoption and hypocrisy which divorce the
[defendant] from the reality of his crime."

Defendants' suspicions are shared to sowe extent by
the public, a matter frequently alluded Lo hy prosccutors
who made attempits to restrict or prohibit plea bargaining in
their jurisdiction.

The suspicions by defendants and tha public are to
some extent based on the relative secrecy with which

negotiations are conducted.

Defensa Counsel's Effectiveness -- The Presumption of Innoconca

Many defense counsel appear Lo assume that a defendant
is guilty of something, thus enhancing the rate of guilty
pleas as well as reinforcing a "presumption of guilt
throughout the system." This view may distort the attornay-
client relationship and obstruct the investigation into facts
and law mandated by the ABA and Supreme Court. Certainty
as to factual guilt appears to override investigation into
legal guilt.

‘Both public defenders and private defense alttorneys
may "lean" on defendants in persuadipg them to plead guilky.
A burning out syndrome was noted for some public defenders,
thus causing them to assume that most defendants are guilty,
thus leading to the danger of innocent defendants pleading
guilty to crimes. Yet other defense attorneys (public and

private) insist that assertions of innocence by a defendant




would cause tham to go to trial. Som: dedense attorneys
xpressed uneasiness abk bedng subject to litigation through
post conviction habess corpus petitions by defondants
digsatisficed with counsel.
Advice on how to plead in an individual case remalns a

difficult estinate fraguently baand on sketehy information,

a less than cooparvative clicnt, and diverse pressures from

#
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the system. There is a probhlem in assessing-the effactivenc
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of couns«l at trial vhere there is a renowd. The informality
and relative secrecy of plea negobtiations, and the fact that
no record is kept, make it virtually impossible to evaluate

defense counsel's effectivensss in the plea bar-aining procoss.

Defense Counscl's Tffectiveness -- Use and Misuse of Delay

Defense attornays can use delay to assist their client
or assist thenselves in collecting a fee. On occasions delay
may serve both purposes. Many actors in the field and some
studies indicate that delay can be of substantial assistance
to defendants, particularly those on some form of pretrial
release. It may adversely affect defondants who are detained
in jail during this poariod.

On occasion the prosccution and defense may use delay as
a weapon in thelr attempt to bring about a settlement of a
case without trial. It is difficﬁlt to determine in a givoen
case when the defonse mancuvers affect the dofendant advarsely
or favorably. And the practices of, judgas in granting continu-

ances vary widely from jurisdiction to jurisdiction and

indead frowm courtroom ko courtroon. g




Defonse Couwnsel's WFloctivonass -~ Public V. Private Counsc]

¢

Confusion and conflict rovolve about the relative advan-—
tages and disadvanlingoes of those bwo kinds of counsel.  Soma

believe the public defender is disadvantaged because of a

high wolui2 of cases and lack of resourcas.  Soma public
defendurs are frustrated at heing urable to have personal
contoct with defendants. Yet some progecubors indicate thal
public dofenders know tho systein hatbter and can be more offock-
ivae than prcivate counsal.

Miscdemaanor cases sharply illustrate the problem where
defendants with privately retained comnsel under no financial
constraints were able, in the words of one assistant prosccutor,
to "papar them to death" and try larg:» nuabors of misdenaanov
cases successfully. At the opposite extrewz are misdensanants’
who are permitted by the couvrt to waive couunsel casually and
then are scentenced to prison. In bhoetween are an assistant
public defender and assistant prosecutor dealing with large
numbers of casges without adeuuate preparation.

The relationship between public derendesrs and prosecutors
may depend on the public defanders' parception of their role.

In some jurisdictions a cooperative relationship led to

1

D
casas baing pled oub with rognlarity. The public defendoyr
"leaned" on "guilty" defendanls to plead guilty. The
relationships appeared amicable. In other jurisdictiohﬁ i
public defender followed a policy of trying cases whore innoconcs
was assorted withouh pressuring the dafendant.  In thoeso
jurisdictions sowe hostility and tension waw obsorved bhelyond

’

the public defruder and the prosecutoc's olfico, e
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Threats of "court Busting" (taking all cases to trial)
were found in the literature and in jurisdictions visited.
Most actors scem to feel this represeants a potential strength
in the public defender's office since organizationally only a
public defender could realistically carvy out such a threat.
We found no instances of it being actually carried out and
were unable to asgess the reality of this thveat.

The existence of a private "cop-out bar" was found in
a numbarx of jurisdictions. Public defendar services and strong
prosecutorial screening policies appear to have had an
adverse affect upon such a bax. Many actors reportcd‘this bhar
to be shrinking by .wvirtue of one or both of the above occur-
rences. A high degree of sensitivity towards the issues in-
volved in plea bargaining and apprehension by actors in the .
system of the public's view may also have contributed to the

decline of the "cop-out bar."

Defensa Counsel's Effectiveness -- Resources

In general the resources which appear to be required by
the ABA and Supreme Couxrt are not available in misdemeanor courts.
Public defenders and dcfense.attorneys ware observed handling
such cases by rote with little advance preparation in evidence.
For falony cases the availability of resources was sufficient
for proper investigation to be undertaken in selected cases.

To overcome such limited resources the ABA and a number
of defoense attorneys place great stresé on the natﬁre and
scope of digscovery proceedings whereby defense counscl may.

learn of the strength of the prosccution's case. We found
S} P




wide variances in discovary procedures, ond somrtimes they
were dapendent upon relationships between defense attorneys
and tha prd&ecutor's office.

It secems difficult for counsel to meet the standards of
effectiveness rogulsed by the ABA and the courts without
aceass to the information upon which the prosecution is based.
Wa found that public and private defense attornesys, alonc
with proseacutors, consider the strength of the case, the
backyground of the offender and the seriousnass of the offenase
in adsising the defendant. With inadequate information as to
these three factors defense attorneys could not rationally

advise dofendants on the issue of how to plead.

Should there bz a continued lack of resoutrces, accompanied
by ineffective discovery, we must ask whether effective
assistance of counsel is pogsible under such circumstances,

an issuve not addressed by the ABA or the courts.

Defense Counscl's Effectiveness —-- Is Defense Counsel Necessavy?

oo -

Onc surprise was the allegation that defendants might
fare better without counsel. This point of viaw was scattered
among proscaoutors, public dofenders and private dafense
attoincys. These attitudes were supgortad by ona stad;
indicating that in misdemesancr court defendants with no counsel
who plecad not guilty fared substantially bettor than defendants
with counsecl.

The natwork of relationships and pressures found in many

jurisdictions is important to the plea bargainiuog progons.




There is ewvidence that many defense attorneys regard their
relationship with prosecutors fundamental to their effective-
ness. Playing the gams and not rocking the bhoat preserved
the proper relationship. And as noted earlier, the game

is played in secret, a factor encouraging the informal

relationships endezmic throughout the system. Has this so

distorted the adversary system as to render counsel ineffective?




Chapter Four: THE ROLE OF THE JUDGE

Judicial Participation in Plea Bargaining

Judi.cial participation in plea discussions is opposad by
the American Bar Association and the National Advisory Commission
on Criminal Justice Standards and Goals. It is also prohibited
by the Federal Rules of Criminal Procedure. Some states disallow
any form of judicial participation, while others, such as
Illinois, prohibit the judge from initiating plea bargaining
but allow participation in the discussion.

In our observations we found at least some judges in mora
than half of the jurisdictions visitsd taeking an active role in
the negotiation process. This participation took place in
scheduled and unscheduled pretrial conferences in chamboers
or at the bench. The prosecutor and defensc counsel were
usually present. In 12 of 25 states visited by project staff
there is case or statutory law which speaks to the issue of
judicial participation by the judge. Ten states prohibit it;
two states perﬁit it.

A major objection to judicial participation in negotiations
is based on the powerful position of the judye. Plea negotiations
involving direct judicial participation might be inherently
coercive. A second major objection is that a judge cannot
properly oversee a process in which he is a direct participant.

Those advogating a direct judicial role suggest that only
through active judicial participation can a sufficient amount

of predictability in the sentence be insured. Some believe
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that such participation may expedite the process. Contrary to
thosn objcching‘to judicial participation, there is a belic*
that only through involvement can a judge effcctively oversas the
plea bargaining process.

Judicial participation may not involve influencing the
kind of agrecucnt which may be reached. But judges may
"encourage" or "force'" defense attorneys and prosecubtors to
arrive at some plea agreemant. Such "arm twisting" tactics by
judges may place prosecutors and defense attorneys in the
position of pleasing the court by reaching any agreement.
This conflicts with their obligations to the peoprle and
defendant. It may affect later'proceedings in a case. As
one defense attorncy statcd, "A lot of things can happen in

the course of trial -- particularly when a judge doesn't like -

you."

Sentencing Differential Detween Guiltv Plea and Trial

It has been alleged that judges induce guilty pleas by
imposing more severe sentences when a defendant choosss a
trial rather than pleading guilty. Some studies suggest
that differential sentencing exists at the misdemeanor and
felony levels. .

Thore is a split as to the propriecty of differential
sentencing. Proponants believe leniency is proper for
those who accept responsibility for thelir conduct by pleading

s

guilty and  contribute to the efficient and economical
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administration of the law. They assert that those~submitting
thenselves to prompt cbrrcctional measuraes should be graonted
sentence concessions, and that difflerential sentences for
those demanding trial is not undue punishment if it is not
excessive. Those opnosad believe that guilty pleas have

no direct relevance to the appropriate disposition of an
offender and that the constitutional right to trial should
not be the cause of onbhanced punishraent.

Direct cvidence of differential sentencing among one
or more judges was found in three fourths of the juris-
dictions studied. These judges cited two major reasons.
First, they profess to balieve that by pleading guilty
a defendant takes the first step towards rehabilitation.
Second, they stated that during trial they may obtain adverse
information about the defendant and the crime or that
defendants may perjure themselves. These judges believe
such information justifies a harsher sentence.

Behind this practice, however, is an aftitude that
differeﬁtial sentencing is a proper way to encourage
defendants to plead gullty, therehy expediting the flow of
cases. This position was disquised or not adritted by sone
judges; others were frank in upholding the practice. Some
studies indicate that some defense attorneys, as well as

“~
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prosecutors, support the practice. In at least four jurisdictiocn
we found evidence of a "standard discount." Defendants who
plead guilty received a particular punishment. IFf convicked

at trial, however, thay received an addaed increment. Defense

attorneys know of this practice. Thus, it is a form
L




of "implicit bargaining."

Forns of Judicial Participation - Genexral

Scveral observations regardiang judicial participation
in pleca bargaining may be made. Judges do not agree on,

nor do they perform theilr judicial role uniformly. The ways

“

in which individual judges poarticipate in ox supervise the
plea bargaining process differs substontially.

It is important to make a distinction beotween what
is typical for a judge and typical for the jurisdiction.
Typlcality can refer to how most judges (or prosecutors or
defense counsel) conduct themselves in the plea bargaining
process. It can also refer to how most plea bargains are
reached. For exanple, in a jurisdiction with a laxge
nunber of judges, two may actively participate in plea
negotiations and dispose of 80% of the criminal docket in
that jurisdiction. The remaining judges may not participate
in plea negotiations and account for only 20% of the caseload.
The percentage of judges involved indicates the typical form
to be one of judicial nonparticipation. Looking at the
proportion of case dispositioné, howewver, the typical form

becomzs one of active judicial participation in plea bargaining.

On-8ite Observatlons of the Judicial Role

We found general judicial support for the concept of

plea bargaining in all but one jurisdiction, Bl Paso, Texas.

There was considerable variance, however, as to types of plea




bargaining a1l the form of judicial participation dewiaad
desirable and proper by members of the judiciary.

The most common rationale for plea bargaining was the
need to move cases. A second rationale was that plea
bargaining disposed of minor or obvious cases which shouldn't
be tried, thus making tiwme for cases which should be tried.

A third reason was, that plea negotiations achieved substantive
justice and mitigated the harshness of the law in many cases.
Judges split on the role of the prosecutor in plea
negotiations. Most want sentence recommandations because of
the prosccutor's familiarity with the case and possesgion of
useful information. Others felt that prosecutorial sentence
recommendations constitute an encroachment on the judicial

role.

Four factors shape judicial interaction with other
actors in the criminal justice systam: (1) The level of the
court (felony or misdemeanor); (2) The method of assigning
prosecutors and public defenders to the court; (3) The
dominant type of plea bargaining arrangement; and (4) The
size of the judicial operation.

Data on case dockefing and judge shopping suggest a
pattern involving two elements: (1) Uhe selection of a judge
as a sole or major part of the plea bargain; and (2) Finding
a judge who sentences leniently or follows a proscc¢utorial

sentence recommendation without fail.




Judge shopoing may be curtailoed by randomly assigning
judges to cases. It is effective only where the judge assignoed
the case is responsible for its disposition (iundividual
calendaring), thus precluding the sclection of judges through
the usce of continuances. Where master calendaring permits
cases to be reassigrnoed at each stage of the proceeding it
appaars to facilitate judge shopping and liberal granting
of continuances to defense counsel and prosecutors. This wastes
court time, as well as the time of prosecutors, witnesses,,

victims and defendants.

i¢
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Forms of Judicial Participation - Spcci

Data in this report suggests that judicilal participation
may be classified in two ways: (1) Whether or not the judge
participates in explicit.plea nesgotiations and the extent
to which that occurs; and (2) The extent to which differential

sentencing is practiced as a means of inducing pleas. Using

these criteria our data suggests six major types of judicial

participation. These may be identificd as follows:

(). ©No explicit or implicit bargaining; and
no "leaning" on other participants to
plea bhargain.

(2). No explicit bargaining; may or may hot
bargain implicitly; and "leans on" or
"Facilitates" bargailning by other
participants.

(3). DNo éxplicit bhargaining; may or mav not
bargain implicitly, and "forces” pleas
through pressure on other actors. R




— 35...

I3

(4). szplicit bareaining with a specifica
santence rocomuandation; may or may not
bargain implicitly.

not bargain implicitly.

(6). Implicit bargaining oanly.
OFf the six types outliuved above, forxms (4) and (5) appzar
to be the most compon. |

Variations existed as to the specific maanncer in which
judicial participation occurred. Cenerally it occurred in
chambers or off the record in court. One judyge held
discussions on the record, in court, a practice noticed
for its lack of typicality. Generally the prosecutor and
defense attorney were present, but there were instances

where discussions did not include both.

Formal Judicial Supervision of Guilty Pleas
Of 25 states visited, 21 have adopted a statute or
criminal rule pertaining to some judicial supervision of
the gullty plea process. All states have cases which require
some of these responsibilities to be Fulfilled. Individual
judicial cowpliance with these rules and court opinions
covering in court supervision of quliity pleas varies widaly.
Those aspects of supervision on which courts have
concentrated are the following: (1) The plea entered hy
the defendant is both a knowing and voluntary one; (2) There
is a factual basis for the plea; (3) The defendant should be

informaed of the sentencing conseguences of his plea; and (4)




- 3H =

The deflendant bo allowaed to withdraw tho. plea where there
has bewn a violaticiy of duc process. MNost judicial
efforts arpcar to be dirccted lLoward determining if the
plea is both knowing and voluatary. Judges rarely inform

the defendant of any collateral consuguences of the plea.

Pactual Basis of the Flea

A varicble pattorm was observed, ranging from accaphing
pleas of gullty as sufficient evidence of a factual basis,
to the opposite extreme, wherce the judgejrequﬁred evidence to
be presented by hearing at least one witness before accepting
the pleu.

In throe-fourths qf the jurisdictions visited judges
determina factual basis and accuracy of the plea by simply
asking the defendant if he has committed the offense chacgead.
Most judges indicated they would delve more deeply into the
facts where the defendant asserted innocence. Other judges
sald that thoy would refuse to accept such a plea.

Until recently, guidelines were quite general, and
could be met with little more than a cursory inquiry of the

defendant by the judge.

withdrawal of Guilty Pluas

Most judges allowed defendants to withdraw guilty pleas
if the sentence was harsher than that agreed upon during a plea

nagotiation. Only one judge indicated he would not routincly

allow the defendant to withdraw his plea in such a case.




There are two ratilonales for allowing plea withdrawal
)

in situations whore a sentencoe agrecmant belween the defense
attorney and prosecuting attornoy is not binding on the
judge. Prosecutors know judiclal sentencing practices;
therefore reconmandations weie generally consistent with
expaoctations based on these practices. Not allowing withdrawal
where the judge could nolt Follow the rocomaaadatlion would
undercut the prosecutor's position in future negotiations.
Second, judges believed it was only falr to the defendant
that 1f the agreemant could not i implemented it should
not be binding.

Thus the withdrawal of gullty pleas arising out of plea

negotiations does not appear to be a significant problem in

the jurisdictions wvisited.
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1. Data Buse - The existing data basce docs not track
1 the criminal justicn system, indicate with

A
spaecificity the type of disposition, the stage at which it
occurred or distinguish betwaen felonies and misdemzanorns.
Until such a data hase i1d avallable manv controversial issueﬂ
in plea bargainivg, cannot be proparly evaluated, much less
resolved. The gross data available indicates that population
may have no correlation with plea rates, a finding confirmed
by several studicsz. What this neans in terms of costs and
rressures of the docket cannot be ascertained. It is
essential that adequate data be availilable to answer these
two questions.

It is also esgsential that uniform terminology be
adoptued to describe the f£low of cases through the systemn.
There must be an agreed upon definition of plea bargaining
and agread upon stages of the criminal justice process
which describe the status of a case as it progresses
through the system. Without definitional and terminological
uniformity it is virtually impossible to attempt answers
to the many issuss involved in plea bhargaining.

2. Openness and Accountability - With rare exception

plea nagotiations are conducted off the recoxd regardless of

who participates in the discussions or the forxum in which the

discussions take place. Legal standards for assessing the

T T
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elffcctivencos of dnf&gsa counsael and those reguiring fornal
supervision of the plea bavgaining process by the courts
are framed in generalities. Thev do not require the courts ‘ \
to do more than meke cursory inguiry into the realitics of
the plea negotiatlon procoess and wﬁethcr or not actors hava
lived up to theiy oblicitions. 'Thus trial courts exerclsn
litkle real supzrvision; appellate coustcs vely on Lrial
courts for such supewvision; and thore is virviuelly nothing
on tha record for appellate courts to review.

This situatlion cxists because of the informality,
low visibility, and tha nature of the relationship batween
the actors in a given court system. Many improper practic»s
documented in this report in part result from such an
environmant and atnosphere. Bringing the plea negotiation
process into the opoen and on the recoxd will not resolve

all the problems recounted in this study. But the application

“

sary first step in rasboring

of sunshine to the process is a nece

a proper balance between the adversaxy system and plea

negotiations.

The Amarican Bar Assoclation is now reviewing its Pleas
of Guilty standards and is considering approeches which wounld
brinug more of the process ince tha opan.

3. Prosacutors' Office Policiecs and Enforcrnimznt - Coumtuoii-

3

tators and standard-setling organizations have recomuonded that
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proscoutorial discretion in ¢eneval, and parvticularly in
regard to plea hargaining, should be controllad by internal
office policy guidulines., The Anmerican Bar Association Project

"

on Standards for Criminal Justica haes recommzudad that "each

prosccutor's offico should develop a statement of (i) general

Lo

guidelines to guide the excercise of proswecutorial discretion

and (ii) procadures of the office. The objectives of these
soliclieos as to discration and procedures shouvld be to achieve

a fair efficient and effective enforzament of the criminal
Law.

"In the interests of continuity and clarity, such
statoments of policies and procedures should be maintained
in a handbook of internal policies of the office.”

The ABA recommanclations are weal, merely recommending
that some "general policies” be established. Even this
recormmandation has not been adopted in many jurisdictions.

The National Advisory Co WMl“Slon on Criminal Justice
Standards and Goals has also recommended that office policies
be developed. It went further than the ABA and specified that
the policies should be "detailed." Few prosecutors have
attempted to prowvide defailed guidance in assessing factors
relevant to plea bargaining. Prosecutors should deve lop volicy
guidalines with respact to plea bargaining decision making; such
guidelines should be specific.

There has been little attention to the questibn of intn:nal:
accountability within prosecutors' offices. Office policiecs mustf;

PRI
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ba implemanted.. This means that the chiéf prosecutor muut
be able to dgtormino who made the critical desc¢isions in a
case, on what grounds, and whether there was appropriate
clearance from a supervisory official. This type of
internal accountability does not exist in many prosecutors’
offices.

4. The Victim and Plea Bargaining - The study has

found that some prosecutors do confer with victims in
particular kinds of cases. It also found thaé in general
victims do not play a key role in the plea bargaining process.
The victim has a right to be heard. Moreover, information
wihich only the victim may be able to supply can bg of wvalue
to the prosecutor in assessing the nature of the case.

A key factor in plea making decisions is the seriousncss
of the offense, particularly in harm done to the victim., It
is an imporvtant facter in many prozecutorial descisions. Som=s
judges indicated that differential sentencing may be a result
of their opportunity to observe both the defendant and the
victim at trial, thus obtaining a clearer picture of how the
crime affected the victim. If this is vital to a judge in
determining tha sentence after trial it should be no less
vital in determining the sentonce after a plea of guilty.

It makes little sense to say that the harm to the victim is
only applicable in the sentencing decision whare there has boen

a trial.
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5. Resources and Inform-hion - It is abundantly clear
that the kind of information received by prosecutors and
defensc atlorneys, and how it is processed and used, may
have a fuprdorental imwact on the decision making process
for both parties in ploa discussions. Where the flow of
informeation is controllad or wolghted can have an important
bearing on decisions. Therefore thé same information should

ha made available to all actors in the systen, consistent

with the regquirensnts of privacy and the integrity of an
ongoling investigation.

Of critical importance is the need for aderuate infor-
mation for defense counsel. Defense counsiel has a heavy
burden which caul be met only if the resources available to
obtain such information are wade available or full discovery
becones the rule, providing defense counsel with the same in-
formation available to the prosecutor. Without such an
information flow the right to effective counsel may be
impossible to achieva. 4

6. Can Plea Bargaining Be Abolished? - This project

rosarves its judgment on the question of eliminating plea

n

bargaining. Without commitrent to a particular view some
observations can be made. A prosccutor nay eliminate plea
bargaining in his office, but this does not mean that plea
bargaining will have been eliminated from the criminal justice

systoem. It may move to a different locus of aclors, i.e.

the defense counsel and the judges. A prosecutor who persuades

these actors to join in eliminating overt plea bargaining may

only institute an implicit systom which has cven leoss visibility. .

4
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and control than an explicib syston.

Pofore considering this step criminal justice officials
should consider other alternatives which may reducoe thé
visible defects in plea bargaining. Some of the abova
suggestions may substautially limit the impact of the
obgarved dofoects.  Some other suggestions relating to
managing th2 sysilem and cezse flov may also be heneficial.

If tha problem is too many bargains struck to reduce
case backlog, the reredy may be more thorough prosecutorial
screening. I£ the question is a matter of saving costs, a
possible remedy may bz the establishment of a cut off point
after which plea bargains are no longer accepted. In short,
where prosecutors are not managing by careful allocation
and control of resourées, plea bargaining may be used as
the solution to many ills in the system. This may result
in a high rate of "undesirable" plea bargains (ones which
were not carcefully considared with the kind of deliberation
they deserve). The answer should not necessarily involve

throwing out the baby with the bath water.












